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Worrall  T.  Marlar,  1  P.  Wms.  459, 

n.;  2  Dick.  647,  n 3  Cow.  603,  604 

Worthington  c.Hyler,  4  Mass.  196  6  Cow.  284 

Wood  P.  Braddick,  1  Taunt.  104  6  Cow.  442 

Wood  r.  Downes,  18  Ves.  120..  4  Cow.  742 
Wood/-.  Robins,  11  Mass.  504.- 

3  Cow.  424,  433  ;  5  Cow.  615 

Woods  v.  Rowan,  5  Johns.  42...  3  Cow.  332 
Wood  r.  Worsely,  2  H.  Bl.  574.. 

6  Cow.  627,  676 

Woodward  r.  Paine,  15  Johns.  496  5  Cow.  1 18 
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CITATIONS. 


Woodward  r.Robinson,  1  Str.  303  4  Cow.  380 
Woodward  v.  Walton,  5  B.  &  P. 

476  .......................     4  Cow.  413 

Woolnoth  r.  Meadows,  5  East,  463  3  Cow.  240 
Wright  T.  Deklvne,  1  Pet.  C.  C. 

§02  .......  ".  ...............     3  Cow.  126 

Wright  v.  Morley,  11  Ves.  12... 

•  3  Cow.  606,  607,  608 


Wright  T.  Ramscott,  1  Saund.  84    4  Cow.  352 
Wyman  r.  Hubbard,  13  Mass.  232    5  Cow.  615 


Wyman  ».  Mitchell,  1  Cow.  316. 

.3  Cow.  151  ;  6  Cow.  237 

Wynn  «.  Morgan,  7  Ves.  202.  .3  Cow.  519,  535 


Yates  ®.  People,  6  Johns.  337,  379 

5  Cow.  596  ;  6  Cow.  613 

Youle  v.  Graham,  11  Johns.  199    4  Cow.    71 
Young  v.  Gadderer,  1  Bing.  380.     6  Cow.    35 


STATUTES  CITED. 


Qoao  15  ch  25  sec    15 

5  Cow.  437 

1  R.  L. 

Sess  37  ch  200  sec    40 

4  Cow.  460 

1  R.  L. 

Sess  38  ch  29  sec.  4 

5  Cow.  335 

1  R.  L. 

Sess  40  ch  96             

5  Cow.  464 

1  R.  L. 

Sess  40  ch   177  sec    3 

4  Cow.  139 

1  R.  L. 

Sess  40  ch   262 

.  .  .  .     6  Cow.  525 

1  R.  L. 

Sess  41  ch  60  sec  2     .. 

...6  Cow.  645-648 

1  R.  L. 

Sess  41   cb  94            -  -- 

5  Cow.  659 

1  R.  L. 

Sess  41   ch  94    

5  Cow.  667 

1  R.  L. 

Sess  41  ch   94  sec    7 

4  Cow.  467 

1  R.  L. 

Sess  41   ch   94  p  '80 

...     6  Cow.  612 

1  R.  L. 

Sess.  41,  ch.  94,  sec.  19,  p. 
Sess  41  ch  259,  sec.  6.-. 

83...     5  Cow.  245 
6  Cow.  396 

1  R.  L. 
1  R.  L. 

Sess  41   ch  259  sec    10 

.     3  Cow  336 

1  R  L. 

Sess  43  ch   184 

5  Cow   252 

1  R.  L. 

Sess  48  ch   194,  p.  178 

5  Cow.  330 

1  R.  L. 

Sess  43  ch  202  

6  Cow.  699 

1  R.  L. 

Sess  45,  ch  127,  sec.  5... 

5  Cow.  386 

1  R.  L. 

Sess  46  ch  207 

4  Cow     71 

1  R  L. 

Sess.  47,  ch.  238,  sec.  14, 
288 

p.  287 
.     .     6  Cow  660 

1  R.  L. 
1  R  L 

Sess.  47,  ch.  238,  sec.  25,  ] 
Sess  47,  ch.  238,  sec.  36  . 

).  291.     6  Cow.  598 
4  Cow.  541 

1  R.  L. 
1  R  L. 

Sess  47  ch  238  sec.  36 

6  Cow  5?& 

1  R  L 

Sess  47  ch  238  sec.  36 

4  Cow     82 

1  R  L 

Sess  47  ch  238,  sec.  38 

5  Cow  659 

1  R  L 

Sess.  48,  ch.  325,  sees.  9,  1 
1  R.  L.  54  

1...5Cow.  428-434 
6  Cow  725 

1  R.  L. 
1  R  L 

1  R.  L.  75,  sec  2  

5  Cow   580 

1  R  L 

1  R  L  76          

6  Cow  288 

1  R  L 

1  R.  L.  79,  sec.  2. 

5  Cow  193 

1  R  L 

1  R.  L.  86,  87,  sec.  21  

4  Cow  397 

1  R  L 

1  R.  L.  91  

6  Cow  439 

1  R  L 

1  R  L  108 

4  Cow   380 

1  R  L 

1  R.  L.  108,  sec.  4... 

4  Cow  100 

1  R  L 

1  R.  L.  119  

5  Cow  480 

1  R  L 

1  R.  L.  136  

6  Cow  658 

1  R  L 

1  R.  L.  139  

5  Cow   116 

1  R  L 

1  R.  L.  143  

6  Cow  611 

1  R  L 

1  R.  L.  144  

5  Cow  409 

1  R  L 

1  R.  L.  151  

...  -      5  Cow  710 

1  R  L 

1  R.  L.  157  

6    Cow  603  604 

1  R  L 

1  R.  L.  169  

4  Cow   352 

1  R  L 

1  R.  L.  178,  174  

6  Cow  432 

1  R  L 

1  R.  L.  186  

4  Cow  637 

2  R  L 

1  R.  L.  279  

5  Cow  367 

2  R  L 

1  R.  L.  280,  284,  287..  . 

4  Cow   139 

2  R  L 

1  R,  L.  284,  285,  sees.  16, 
1  R.  L.  287,  sec.  23  

25....     5  Cow.  649 
5  Cow  648 

2  R.  L. 
2  R  L 

1  R.  L.  287,  288,  sec.  25. 

5  Cow  648 

2  R  L 

1  R.  L.  289,  sec.  28  

5  Cow  648 

2  R  L 

1  R.  L.  292,  sec.  2  

'  5  Cow  460  461 

2  R  L 

1  R.  L.  296,  sec.  17  

6  Cow  282 

2  R  L 

1  R.  L.  306,  sees.  1,  2... 

.  .  .  4  Cow  259   260 

2  R  L 

1  R.  L.  310.. 

6  Cow.  761 

4  R   T, 

311,312.. 5  Cow.  479 

312 4  Cow.  460 

315. 4  Cow.  58 

316 5  Cow.  478 

343 6  Cow.  613 

343,  sees.  13,  14,  15 4  Cow.  711 

345 6  Cow.  440 

345,  sec.  10 3  Cow.  369 

346 4  Cow.  711,  712 

365,  sec.  4... 5  Cow.  389 

369 6  Cow.  623 

369 4  Cow.  280 

369,  sec.  5 6  Cow.  619 

370 4  Cow.  605 

375,  sec.  10-- 4  Cow.  276 

387 3  Cow.  369 

397,  ch.  53,  sec.  17 5  Cow.  659 

409,  410,  sees.  5,  13 3  Cow.  351 

417,  sec.  7 3  Cow.  261 

418,  sec.  12 8  Cow.  369 

426,  sec.  23--. 6  Cow.  602 

427,  sec.  26 3  Cow.  331 

429 3  Cow.  132 

435 .- 6  Cow.  731 

437 -. _  4  Cow.  580 

437 5  Cow.  329,  830 

437,  sec.  13...  -  3  Cow.  269 

439 5  Cow.  502 

439,  sec.  18 5  Cow.  345 

440 .- 5  Cow.  453 

443... 6  Cow.  755 

460 4  Cow.  610 

485,  sec.  5 - 4  Cow.  393 

488,  sec.  11. 6  Cow.  496 

500 4  Cow.  601 

502 4  Cow.  468 

512,  sec.  9_- 5  Cow.  215 

512,  sec.  12.- 6  Cow.  611 

515 5  Cow.  233 

515,  sec.  1 6  Cow.  615 

515,516 5  Cow.  525 

517 6  Cow.  613 

520,  sec.  11 6  Cow.  444 

521,  sec.  13 6  Cow.  697 

129 6  Cow.  481 

216,  sec.  11 5  Cow.  496 

270 4  Cow.  202 

274,  sec.  14 6  Cow.  481 

286 5  Cow.  166 

413 6  Cow.  572 

16 4  Cow.  263 

512 6  Cow.  480 

542. 5  Cow.  713 

556 6  Cow.  761 

307,  (c)  sec.  7 .  4  Cow.  263 
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CASES 

ARGUED    AND    DETERMINED 


IN  THE 


SUPREME    COURT 

OF  THE 

STATE   OF  NEW  YORK, 


AUGUST  TERM,  1824,  IN  THE  FORTY-NINTH  YEAR  OP  OUR  INDEPENDENCE. 


ROBERTSON 

V. 

CROWELL,  Impleaded  with  PADD  and 
SNOWDON. 

Discharge  from  Imprisonment — How  Defendant 
may  Avail  Himself  of  it. 

To  avail  himself  of  a  discharge  of  the  person  from 
imprisonment,  the  defendant  should  plead  such 
discharge;  or  he  may  give  it  in  evidence  on  the 
trial,  and  if  found  valid,  this  finding  should  make  a 
part  of  the  posted,  on  which  a  modified  judgment 
may  be  entered. 

But  where  this  course  was  overruled  by  the  cir- 
cuit judge,  and  the  plaintiff  did  not  express  a  desire 
to  contest  the  discharge  at  the  Circuit,  nor  im- 
peached it  by  affidavit,  on  motion,  in  the  Supreme 
Court,  to  have  the  judgment  qualified,  the  motion 
was  granted. 

A  SSUMPSIT.  The  defendant,  Crowell, 
li.  pleaded  the  general  issue,  and  gave 
notice,  with  that  plea,  that  he  should,  on  the 
trial,  give  in  evidence  his  discharge  under  the 
Act  for  Abolishing  Imprisonment  for  Debt  in 
Certain  Cases  ;  and  at  the  last  Circuit  Court 
in  the  City  of  N.  Y.,  the  cause  coming  on  to 
be  tried,  the  discharge  was  accordingly  offered 
in  evidence  ;  but  the  circuit  judge,  supposing 
this  to  be  the  subject  of  a  special  application 
to  this  court,  overruled  the  evidence,  and  di- 
rected a  general  verdict  for  the  plaintiff  ;  and 
now, 

Mr.  W.  Thompson,  for  Crowell,  moved  that 
the  judgment  to  be  rendered  be  qualified  and 
confined  to  the  property  of  Crowell,  so  that  no 
execution  issue  against  his  body. 
14*]  *Mr.  W.  King,  contra,  said  that  by  al- 
lowing the  discharge  to  be  introduced  on  a 
summary  application,  the  plaintiff  was  de- 
prived of  all  opportunity  to  contest  its  validi- 
ty before  the  jury.  Crowell  had  a  chance  to 
prove,  and  have  it  tried  at  the  circuit,  and  it 
is  now  too  late.  Palmer  v.  Hutchins,  1  Cow., 
42.  If  the  judge  erred,  the  proper  course  was 
to  make  a  case,  and  bring  up  the  question  in 
that  form. 

WOODWORTII,  J.     You  did  not  dispute  the 
validity  of  the  discharge  at  the  circuit. 
COWKN  3. 


SAVAGE,  Ch.  J.  Do  you  now  deny  this  by 
affidavit  ? 

Mr.  King.  We  do  not  deny  it,  because  we 
supposed  this  to  be  the  wrong  time  for  doing 
so. 

Curia.  The  judge  should  have  received  ev- 
idence of  the  discharge,  and  on  the  jury  find- 
ing in  favor  of  its  validity,  this  should  have 
been  indorsed  as  a  part  of  the  postea,  and  re- 
turned ;  upon  which  the  plaintiff  should  have 
taken  his  judgment  so  modified  as  not  to  reach 
the  defendant's  person.  But  the  discharge 
was  not  contested  at  the  circuit,  nor  is  it  now 
questioned.  We,  therefore,  grant  the  applica- 
tion, under  the  special  circumstances  of  this 
case. 

Motion  granted. 

Cited  in-3  Barb.  Ch.,  363. 


JOHNSON  v.  ROGERS  AND  ROGERS. 

Change  of  Venue — Affidavit. 

The  affidavit  to  change  the  venue  must  state  the 
advice  of  counsel  as  to  the  materiality  of  the  wit- 
nesses. 

MR.  E.  CO  WEN  moved  to  change  the  ven- 
ue, in  this  cause,  from  the  County  of 
Warren  to  the  County  of  Saratoga,  on  an  affi- 
davit, in  which  one  of  the  defendants  swore 
that  he  had  upwards  of  20  material  witnesses 
residing  in  the  latter  county,  and  in  counties 
south  of  this.  He  also  swore  that  he  had  a 
good  and  substantial  defense  on  the  merits,  as 
he  was  advised  by  counsel  and  verily  believed; 
but  the  affidavit  did  not  state  that  he  was  ad- 
vised by  counsel  that  his  witnesses  were  mate- 
rial ;  and,  for  this  omission, 
*Mr.  R.  JFeafcw  opposed  the  motion.  [*15 

Curia.  We  require  the  same  strictness,  in 
this  respect,  as  in  showing  the  defense  on  the 
merits  generally.  The  party  must,  in  both 
cases,  swear  to  the  advice  of  counsel. 

Motion  denied,  with  cost*. 
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JACKSON,  ex  dem.  GORMAN,  «.  HOOKER. 

Default  of  Plaintiff— Offer  to  Stipulate  and  Pay 
Costs  of  Circuit — Motion  by  Defendant  for 
Judgment  as  in  Case  of  Nonsuit — Costs. 

After  first  default  in  trying  cause,  plaintiff  offers, 
if  defendant  will  make  out  his  bill,  to  stipulate  and 
pay  costs  of  Circuit. 

Defendant  does  not  make  his  bill,  but  moves  for 
Judgment  as  in  case  of  nonsuit :  and  rule  that 


may  have  the  effect  of  his  motion  without  coining 
here,  are  to  be  discountenanced. 

THE  plaintiff  having  made  default  in  trying 
this  cause,  pursuant  to  notice  for  that 
purpose,  at  the  first  circuit  after  issue  joined, 
the  plaintiff's  attorney  told  the  defendant's  at- 
torney that  if  he  would  make  out  his  bill  of 
costs  he  would  pay  it,  and  stipulate  to  try  at 
the  next  circuit.  This  he  did  not  do,  but 
now  moved  for  judgment  as  in  case  of  non- 
suit. 

Mr.  S  .  Forman,  for  the  motion. 

Mr.  D.  Woods,  contra. 

Curia.  The  plaintiff's  attorney  must  now 
stipulate,  and  pay  the  costs  of  the  Circuit,  but 
the  defendant  must  pay  the  costs  of  this  mo- 
tion. Applications  to  this  court  should  cer- 
tainly be  discountenanced,  where  we  cannot 
but  see  that  the  party  might  have  taken  the 
full  effect  of  his  application  without  coming 
here.  A  formal  tender  of  the  money  or  stipu- 
lation was  not  necessary  till  the  defendant  had 
made  out  his  bill  of  costs.  There  is  no  pre- 
tense that  the  offer  of  the  plaintiff's  attorney 
was  not  in  perfect  good  faith,  and  we  consider 
the  proceeding  on  his  part  as  equivalent  to  a 
tender. 

Rule  accordingly. 


16*]  *THE  PEOPLE 

JAMES  L.  THURMAN. 

Nonsuit — People  not  Subject  to. 

The  people  cannot  be  nonsuited. 
In  this  respect,  as  well  as  in  many  others,  they 
enjoy  the  prerogatives  of  the  British  Crown. 

MR.    D.    RUSSELL,    for   the    defendant, 
moved  for  judgment  as  in  case  of  nonsuit. 

Mr.  W.  H.  Maynard,  contra,  objected  that 
judgment  of  nonsuit  cannot  be  rendered 
against  the  people. 

Mr.  Russell  said  the  suit  was  prosecuted  for 
the  benefit  of  one  V.  B.,  and  he  wished  the 
court  to  make  such  an  order  in  this  matter  as 
finally  to  dispose  of  it,  even  if  they  could  not 
render  a  technical  judgment  of  nonsuit ;  but 
it  not  sufficiently  appearing,  by  the  affida- 
vits which  he  produced,  that  this  was  the  case, 
and  these  affidavits  not  having  been  served  on 
V.  B.,  and  he  having  no  notice  of  this  motion, 

The  Court  declined  interfering.  They  said 
the  prerogatives  of  the  people  were  in  this, 
and  many  other  respects,  similar  to  those  of 
the  British  Crown.  In  this  point  of  view  they 
cannot  be  nonsuited. 

Motion  denied. 

Cited  in-8  Barb.,  193 ;  7  How.  Pr.,  250. 


GRISVVOLD  9.  STEWART  ET  AL. 

Issues  Joined  at  Different  Times  in  Same  Cause 
— Place  on  Calendar. 

Where  there  are  several  issues  in  law  joined  at 
different  times,  in  the  same  cause,  its  order  on  the 
calendar  is  determined  by  the  date  of  the  first  issue. 

rpHE  defendant  pleaded  four  pleas,  and  in 
JL  Oct.,  1821,  there  was  a  demurrer  to  the 
first,  and  joinder,  and  issue  on  the  others. 
Afterwards  the  defendants  amended  the  first 
plea,  but  the  plaintiff  again  demurred,  and 
there  was  a  joinder  in  demurrer  Feb.  5, 1822. 
Afterwards  a  further  plea  was  interposed,  by 
leave  of  the  court,  on  special  application,  to 
which  the  plaintiff  demurred,  and  there  was  a 
joinder  in  demurrer  thereon  in  May  last ;  and 
the  plaintiff's  attorney  had  noticed  the  cause 
for  argument  at  this  term,  and  placed  it  on 
the  calendar  according  to  the  date  of  the  first 
issue  in  law ;  and  on  the  first  day  of  this 
term, 

*Mr.  D.  Kellogg,  for  the  defendants,  [*17 
moved  to  correct  the  calendar  by  placing  it 
according  to  the  date  of  the  last  issue. 

Mr.  J.  Lynch,  contra. 

Curia.     The  cause  is  correctly  placed  at  the 
date  of  the  first  issue, 
Motion  denied. 
Cited  in— 6  Cow.,  32. 


CLUTE  9.  VAN  SLYCK. 

Action  against  Sheriff— Costs  on  Certiorari. 

The  Statute  a  R.  L.,  155,  sec.  1)  giving  the  sheriff, 
&c..  double  costs,  on  verdict,  &c.,  in  his  favor,  does 
not  apply  to  a  proceeding  upon  certiorari. 

Citation— Sess.  24,|ch.  47.  sec.  1. 

ON  certiorari.  The  defendant,  being  sheriff 
of  the  County  of  Schenectady,  was  sued 
before  a  justice  of  the  peace,  for  an  escape  of 
a  prisoner  upon  execution  ;  and  the  justice 
gave  judgment  in  his  favor.  On  certiorari  to 
this  court  the  judgment  was  affirmed ;  and 
now, 

Mr.  N.  F.  Beck  moved  for  double  costs.upon 
the  Statute  (sess.  24,  ch.  47,  sec.  1 ;  1  R.  L., 
155). 

Mr.  8.  A.  Foot,  contra,  said  the  Statute  did 
not  apply  to  a  proceeding  on  certiorari;  that 
it  contemplated  an  action  in  which  there  could 
be  a  verdict  or  discontinuance,  or  a  nonsuit. 

Curia.  We  do  not  think  the  Statute  applies 
to  this  case. 

Motion  denied. 


JACKSON,  ex  dem.  TITUS.  «.  JONES. 

Deeds  Relied  on  by  Defendant  in  Ejectment — 
Ordered  Placed  in  Clerk's  Office,  for  Plaintiff's 
Inspection. 

Rule  made  that  the  defendant  deposit  deeds,  which 
he  relied  on  in  defense  of  an  ejectment  brought 
against  him,  in  the  clerk's  office  of  M.,  to  the  end 
that  the  plaintiff  might,  with  witnesses,  inspect  the 
same. 

This  rule  made  on  affidavit  of  the  lessor  of  the 
plaintiff  that  he  expected  thus  to  be  enabled  to  prove 
the  deeds  forgeries. 

COWEK  3. 
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MR.  A.  CONKLING,  for  the  plaintiff, 
moved  for  a  rule  that  the  defendant  cause 
two  certain  deeds,  described  in  the  affidavits 
18*]  *  whereon  he  moved,  to  be  deposited  in 
the  clerk's  office  of  the  County  of  Monroe,  or 
in  such  other  place  as  the  court  should  direct, 
to  the  end  that  the  lessor  of  the  plaintiff  and 
his  witnesses  might  have  access  thereto.  This 
motion  was  founded  on  various  affidavits,  by 
which  it  appeared  that  the  defendant  relied  on 
these  deeds  for  his  defense  in  this  action,  and 
on  an  affidavit  of  the  lessor  of  the  plaintiff, 
that  he  expected  to  be  able  to  prove,  with 
proper  opportunity  for  that  purpose,  that  both 
the  deeds  were  forgeries. 

Mr.  A.  Sampson,  contra,  opposed  the  motion 
as  unprecedented.  It  might  go  to  convict  the 
defendant  of  forgery,  and  the  court  will  never 
require  a  party  to  furnish  his  adversary  wiffb. 
the  means  for  this  purpose.  He  also  read  an 
affidavit  of  the  defendant,  that  he  had  control 
of  but  one  of  these  deeds,  and  that  the  other 
would  be  necessary,  as  he  was  advised  by  his 
counsel  and  believed,  in  the  execution  of  a 
commission  which  had  been  issued  in  this 
cause  ;  but  he  did  not  swear  that  he  would  not 
use  both  deeds  on  the  trial. 

The  Court  granted  a  rule  that  the  deeds 
should  be  deposited  with  the  Monroe  Co.  clerk, 
for  the  purpose  mentioned  on  the  motion,  8 
days  before  the  next  circuit  in  Monroe.  They 
said  this  would  give  time  for  first  using  the 
deeds  on  the  execution  of  the  commission. 

RULE.  On,  &c.,  ordered,  that  the  said  de- 
fendant, Samuel  Jones,  cause  the  deeds  from 
Nathan  Wood  to  David  Wood,  and  from  the 
said  Nathan  Wood  to  Seth  Jones,  in  the  affi- 
davit of  the  lessor  of  the  plaintiff  mentioned, 
to  be  deposited,  at  least  8  days  before  the  next 
Circuit  Court  to  be  held  in  and  for  the  County 
of  Monroe,  with  the  clerk  of  the  said  county.1 

Cited  in— 4  Cow.,  401 :  20  Hun,  536 ;  25  How.  Pr., 
528;  19  Abb.  Pr.,  393;  IKob.,  665,  686. 

1.— Mr.  C.  Graham  (in  whose  behalf  Mr.  Conkling 
moved)  furnished  him  with  a  note  of  the  following1 
case:  M.  8.  "Johu  Brush  v.  Thomas  Gibbon.  In  Aug . 
Term,  1811.  Mr.  Graham,  upon  an  affidavit  of  the 
defendant,  stating  that  the  suit  was  upon  a  note  of 
$5,000,  alleged  to  have  been  made  by  him,  but  that 
he  never  signed  the  same,  and  believed  it  to  be  a 
forgery,  and  that  he  could  prove  it  to  be  so,  the 
19*]  court  would  direct  *itto  be  deposited  in  some 
place  where  his  witnesses  could  have  reasonable  ac- 
cess to  it,  moved  for  an  order  upon  the  plaintiff  to 
deposit  the  note  with  one  of  the  officers  or  the  court, 
or  the  Recorder  of  N.  Y.  The  motion  was  opposed; 
but. 

The  court  granted  it,  and  ordered  the  note  to  be 
deposited  with  the  clerk  of  the  Supreme  Court ;  and 
that  the  defendant's  witnesses  should  have  access 
to  it,  for  the  purpose  of  examining  it." 

See  2  Cow .,  590,  note  a  to  Denslow  v.  Fowler. where 
the  cases  to  this  point  are  collected  ;  and  see,  also. 
People  v.  Com.  of  Newcastle.  Id.,  623.  For  a  sum- 
mary of  the  English  practice  as  to  compelling  the 
production  and  inspection  of  papers  in  the  hands  of 
the  adverse  party,  whether  they  be  public  or  private 
papers,  see  1  Archb.  Pr.,  144, 145 ;  2  Id..  198, 197. 


SMALL  v.  M'CHESNEY. 

When  Fractions  of  Day,  Noticed. 

The  law  will  not  notice  the  fractions  of  a  day.  as 
between  the  parties,  in  order  to  determine  whether 
the  judgment  record  was  Alcd  before  execution 
issued,  unless  to  prevent  actual  injustice. 
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MR.  M.  HOFFMAN  moved  to  set  aside  the 
execution  and  subsequent  proceedings  in 
this  cause.  He  showed, by  affidavit, that  the  ex- 
ecution had  issued  against  the  defendant  and 
been  levied  before  the  record  of  judgment, 
which  was  by  bond  and  warrant  of  attorney, 
had  been  filed  ;  that  is  to  say,  the  execution 
was  issued  and  levied  between  2  and  4  o'clock 
in  the  morning  of  July  13,  1834,  whereas  the 
judgment  was  not  signed  till  about  11  o'clock 
of  the  same  morning,  and  the  record  was  not 
filed  till  4  P.  M.  of  the  same  day. 

He  relied  upon  Ba,rrie  v.  Dana,  20  Johns. , 
307,  and  Leman  v.  Heirs  of  Stoats,  1  Cow.,  592. 
The  court  said,  in  the  latter  case,  they  would 
examine  the  fractions  of  a  day  when  necessary 
for  the  purposes  of  justice  ;  and  it  is  surely 
so  here.  Had  the  defendant  been  allowed 
time  to  pay  the  money  till  the  record  was  filed, 
perhaps  no  execution  would  have  been  neces- 
sary. 

Mr.  L.  Ford,  contra,  said  that  Barrie  v.  Dana 
was  the  case  of  an  execution  issued  several 
days  after  the  record  filed.  Fractions  of  a  day 
were  not  in  question. 

Curia.  The  party  who  moves  has  sustained 
no  injury  by  this  proceeding.  He  does  not 
show  that  the  money  would  *have  been  [*2O 
paid,  and  farther  costs  prevented,  had  execu- 
tion been  delayed  till  after  the  filing  of  the  rec- 
ord. The  whole  proceeding  is  on  the  same 
day,  which  the  law  will  not  divide  into  frac- 
tions, unless  this  be  necessary  for  the  purpose 
of  guarding  against  injustice.  Here  has  been 
none.  The  objection  is  merely  technical,  and 
the  technical  answer  is  enough  where  there 
has  been  no  injury  from  the  proceeding. 

Motion  denied. 

Cited  in— 18  Wend.,  533 ;  3  Den.,  284 ;  4  Den.,  243;  4 
N.  Y.,  418;  5  How.  Pr.,  200 ;  6  How.,  Pr.,  287. 


FOX  ».  JOHNSON. 

Return  to  Certiorari — Set  Aside,  wJien  drawn  by 
Attorney. 

A  return  to  a  certiorari  will  be  set  aside,  if  it  be 
drawn  by  the  attorney  for  the  plaintiff  in  error. 

ON  certiorari  from  a  justice's  court. 
Mr.  I.  Seelye  moved  to  set  aside  the  return 
to  the  certiorari  in  this  cause,  with  all  subse- 
quent proceedings,  upon  an  affidavit  of  the  de- 
fendant's attorney,  that  the  justice  who  tried 
the  cause  in  the  court  below  informed  him  that 
one  of  the  attorneys  for  the  plaintiff  in  error 
drew  his  return.  He  cited  Rudd  v.  Baker,  7 
Johns.,  548. 

Mr.  8.  A.  Foot,  contra,  read  an  affidavit  of 
the  justice,  stating  that  he  delivered  the  certi- 
orari, and  a  copy  of  the  affidavit  upon  which 
it  was  founded,  to  the  attorneys  for  the  plaint- 
iff in  error,  and  requested  them  to  draw  the 
return  ;  that  this  was  without  any  previous 
request  or  solicitation,  for  that  purpose,  by 
them  or  either  of  them  ;  that  one  of  them  did 
draw  the  return,  which  he  read  over  to  the 
justice,  and  the  same  being  correct,  he  signed 
it.  He  also  read  an  affidavit  of  ooe  of  the  at 
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torneys  for  the  plaintiff  in  error,  who  drew  the 
return,  confirming  the  justice's  affidavit. 

He  said  that  Rudd  v.  Baker  was  the  case  of 
an  officious  intermeddling  on  the  part  of  the 
attorney ;  but  the  present  is  a  case  of  plain, 
honest  dealing.  The  justice  may  employ  such 
agent  as  he  pleases  to  draw  up  his  return.  If 
it  be  false  he  is  accountable. 
21*]  *WOODWORTH,  J.  He  should  have 
employed  some  one  other  than  the  attorney 
for  the  plaintiff.  The  practice  of  resorting  to 
the  attorney  for  the  plaintiff  in  error  is  a  dan- 
gerous one.  It  is  liable  to  great  abuse,  being 
in  the  hands  of  one  who  is  interested  to  reverse 
the  judgment.  The  rights  of  the  defendant  in 
error  are  concluded  by  the  return,  who  must 
submit,  or  be  put  to  the  expense  and  delay  of 
an  action,  if  the  return  be  false. 

SUTHERLAND,  /.  It  is  our  duty  to  reject 
this  return,  on  the  same  principle  that  we  re- 
fuse to  hear  an  affidavit,  taken  before  the  at- 
torney in  the  cause.  It  might  be  different,  if 
the  attorney  simply  wrote  what  the  justice 
dictated,  acting  the  part  of  a  mere  amanuensis. 

Mr.  Foot.  The  present  case  is  little,  if  any- 
thing, beyond  that. 

WOODWORTH,  /.  If  the  justice  dictated  the 
return,  it  was  very  easy  to  say  so  in  the  affi- 
davits. 

Mr.  Foot.  The  rule  which  the  court  appear 
inclined  to  establish,  would  hardly  allow  the 
attorney  to  correct  a  clerical  or  grammatical 
inaccuracy,  or  to  make  a  copy  of  the  return. 

SAVAGE,  Ch.  J.  That  would,  perhaps,  be  a 
different  case,  but  the  attorney  here  draws  the 
whole  return,  upon  the  general  request  of  the 
justice.  We  are  all  clearly  in  favor  of  the 
motion. 

Motion  granted. 

Cited  in— i  Cow.,  505,  537 ;  18  Wend.,  552. 
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Curia.  This  was  not  necessary.  He  swears 
;hat  he  was  an  attorney  and  counselor,  and  this 
s  sufficient,  prima  facie,  to  show  that  he  had 
practiced  within  the  year.  If  otherwise,  it  lay 
with  the  plaintiff  to  show  it. 

Motion  granted. 


Irregular    Proceedings    against  an  Attorney — 
Affidavit  to  Set  Aside. 

On  moving  to  set  aside  proceedings  against  an  at- 
torney, for  irregularity,  because  they  were  as 
against  a  common  person,  the  attorney  need  not 
state  in  his  affidavit  that  he  was  a  practicing  attor- 
ney, &c. 

But  it  is  enough  that  he  swear  he  was  an  at- 
torney, which  throws  it  upon  the  other  party  to 
show  that  he  had  not  practiced  within  the  year. 

MR.  E.  GRIFFIN,  moved  to  set  aside  the 
judgment  against  the  defendant,  and  all 
subsequent  proceedings,  and  he  read  an  affi- 
davit of  the  defendant,  stating  that  "  at  the 
time  of  issuing  the  capias  ad  respondendum  in 
this  cause,  and  for  a  long  time  before,  and 
ever  since,  he  has  been  and  still  is  an  attorney 
and  counselor  of  this  court."  The  affidavit 
then  set  forth  that  a  capias  had  been  served  on 
the  defendant,  but  without  serving  any  other 
papers,  either  on  him  or  his  agent ;  that  the 
plaintiff's  attorney  had  treated  him  as  a  com- 
mon person,  and  proceeded  to  judgment. 

Mr.  Ostram  objected  that  the  affidavit  did 
not  state  that  he  was  a  practicing  attorney  at 
the  time  of  the  suit  brought. 
38 


JACKSON,  ex  dem.  ALLEK  ET  AL., 
CARPENTER. 

Ejectment — Costs  in  Former  Action,  in  Federal 
Court,  for  Same  Premises — Stay  of  Proceed- 
ings. 

Proceedings  stayed  till  the  costs  paid,  in  a  suit  for 
the  same  cause  in  the  Circuit  Court  of  the  U.  8. 

MR.  J.  LYNCH,  for  the  defendant,  moved 
to  stay  proceedings  in  this  cause,  until  the 
lessors  of  the  plaintiff  had  paid  certain  costs 
incurred  by  the  one  under  whom  the  defend- 
ant is  in  possession,  in  prosecuting  an  action 
of  ejectment  against  the  tenant  of  the  lessors, 
for  the  same  premises,  in  the  U.  S.  District 
Court  of  the  Northern  District  of  N.  Y., 
wherein  the  title  of  the  present  lessors  was  in 
question  through  their  tenant,  and  wherein 
the  plaintiff  succeeded.  He  insisted  that  this 
came  within  the  case  of  Jackson  v.  Edwards.  1 
Cow.,  138. 

*Mr.  B.F.  Butler,  among  other  grounds  [*23 
of  opposition  to  the  motion,  mentioned  that 
the  first  suit  was  in  a  court  proceeding  under 
the  Constitution  and  laws  of  the  U.  S.,  and 
submitted  whether,  being  under  another  gov- 
ernment than  that  under  which  this  court 
acts,  they  would  so  far  notice  the  proceeding 
there  as  to  interfere  in  this  manner ;  but  he 
did  not  much  insist  upon  that  ground. 

Mr.  Lynch,  in  reply,  cited  Perkim  v.  Hin- 
man,  19  Johns.,  237,  where  this  court  stayed 
the  proceedings  in  a  suit  here  for  the  same 
cause  as  one  which  had  before  been  brought  in 
the  C.  P.,  till  the  costs  of  the  first  were  paid. 

The  Court,  without  assigning  their  reasons 
on  this  point,  granted  the  motion. 

Motion  granted. 
Cited  in-27  How.  Pr.,  156;  8  W.  Dig.,  21. 


FOX  v.  SMITH. 

Practice — Polling  Jury. 

The  jury  may  be  polled  at  any  time  before  the 
verdict  is  recorded,  at  the  instance  of  either  party, 
whether  it  be  a  sealed  or  oral  verdict. 

MR.  E.  GRIFFIN,  for  the  defendant,  moved 
to  set  aside  the  verdict  in  this  cause,  which 
was  rendered  for  the  plaintiff  at  the  last  Jef- 
ferson Circuit,  under  the  following  circum- 
stances :  The  trial  not  being  closed  till  even- 
ing, it  was  agreed  by  the  counsel  for  the  par- 
ties, that  the  jury  might  bring  in  their  verdict 
sealed  the  next  morning,  which  was  according- 
ly done.  On  the  jury  coming  into  the  box  the 
next  morning,  and  presenting  their  verdict 
sealed,  the  defendant's  counsel  requested  of 
the  judge  to  have  the  jury  polled,  which  he 
denied,  and  the  verdict  was  recorded. 
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Mr.  C.  P.  Kirldand,  contra,  said  he  found 
nothing  in  the  English  cases  which  authorized 
the  polling  of  a  jury  under  any  circumstances. 
If  the  right  arises  from  the  nature  and  con- 
struction of  juries,  and  because  the  party  has 
a  right  to  see  that  it  is  the  separate  verdict  of 
each  as  well  as  that  of  the  whole,  here  he  has 
the  proper  evidence  of  that  by  an  arrange- 
ment to  which  he  was  a  party,  by  which  the 
jurors  each  affix  their  hand.  In  the  case  of 
24*]  Root  v.  Sherwood,  6  Johns.,  *68,  the  only 
question  was,  whether  the  circuit  judge  has 
the  power  to  poll  the  jury.  His  power  was 
established  by  that  case,  but  it  is  a  matter  of 
discretion  with  him.  An  unqualified  right  to 
poll  the  jury,  by  a  party  who  has  had  every 
chance  to  tamper  with  them,  might  lead  to 
the  greatest  abuse.  In  Blackleg  v.  Sheldon,  7 
Johns  32,  it  is  said  the  jury  may  be  examined 
by  the  poll,  if  the  court  please ;  and  again  ; 
"if  the  verdict  be  delivered  in  writing,  as  it 
was  here,  the  justice  has  a  right  to  permit  the 
verdict  to  be  taken  by  the  poll." 

WOODWORTH,  J.  Conceding  that  the  judge 
may  order  the  jury  polled,  seems  to  give  the 
party  a  sight  to  insist  on  it.  I  think  this  can- 
not be  a  matter  of  mere  discretion.  It  has 
been  the  uniform  practice  at  the  Circuit,  as 
far  as  I  have  been  acquainted  with  it,  to  allow 
the  jury  to  be  polled,  whether  the  verdict  be 
sealed,  as  here,  by  consent,  or  delivered  ore 
tenus  by  the  foreman. 

Curia.  We  think  the  jury  may  be  polled, 
at  the  instance  of  either  party,  at  any  time 
before  the  verdict  is  recorded,  whether  it  be 
sealed,  by  consent,  or  is  oral. 

Motion  granted. 

Cited  In— 4  N.  Y.,  550;  52  N.  Y.,  440;  12  How.  Pr., 
431. 


JACKSON,  exdem.  PORTER  ET  AL.,  v.  GALE. 

Costs  in  Ejectment — Retaxation. 

On  relaxation  of  costs  in  ejectment,  and  case 
made  for  argument,  the  following  items  allowed : 
Serving  narr.  Rule  for  remanet— attorney's  fee  on 
argument  for  each  term  at  which  noticed— drawing 
judgment  record,  fol.  4,  and  same  in  N.  P.  record— 
ft.  fa.  for  costs— fee  on  serving  writ  of  possession. 

Motion  and  rule  for  argument  disallowed. 

THE  plaintiff  having  recovered  in  ejectment, 
on  verdict  and  a  case  made  and  argued, the 
commissioner  had  taxed  the  following,  among 
other  items,  in  the  bill  of  costs  : 
Serving  narr,  ..........    $1.00 

Mo.  and  rule  for  argument,    -    -    -  68£ 

Rule  for  remanet, 72i 

Att's  fee  on  argument  (several  terms),  3.75 
Drawing  judgment  record,  fol.  4,  at  19,  76 
25*]  *Sherifrs  fees  on  serving  writ  of 

possession,  with  aid,  &c.,   -    -    -       3.75 
Fi.  fa.  for  costs,     -    •    •  1.82 

Mr.  J.  C.  Spencer,  for  the  defendant,  moved 
for  a  relaxation.  He  did  this,  he  said,  prin- 
cipally with  a  view  to  the  attorney's  fee  on 
argument,  which  here  amounted  to  a  large 
sum,  as  the  cause  had  been  noticed  for  argu- 
ment a  great  number  of  times,  and  an  attorney's 
fee  charged  for  each  term.  He  insisted  that 
the  attorney  would  be  entitled  to  but  one 
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fee  on  argument,  and  this  for  the  term  at 
which  the  cause  was,  in  fact,  argued.  The 
phrase  providing  for  the  allowance  of  this  fee, 
differs  from  the  one  which  allows  a  fee  to  coun- 
sel. The  latter  is,  attending  prepared  for  argu- 
ment— the  former  is,  arguing,  &c.  (2  R.  L., 
15,  16.) 
Mr.  A.  Samson,  contra. 

Curia.  It  is  reasonable  that  this  fee  should 
be  allowed  for  each  term  at  which  the  cause 
is  noticed  for  argument.  The  attorney  attends, 
whether  he  succeed  in  reaching  the  cause  on 
the  calendar  or  not.  The  other  items  are  cor- 
rect, with  the  exception  of  that  for  serving  writ 
of  possession,  which  must  be  reduced  to  $1.25, 
and  motion  and  rule  for  argument,  which  must 
be  stricken  out.  The  only  objection  against 
the  fi.  fa.  for  costs,  is  that  it  might  have  been 
incorporated  into  the  writ  of  possession.  This 
is  true,  but  the  party  may  also  elect  to  proceed 
with  it  separately.  Though  the  4  folios  are 
drawn  for  the  N.  P.  record,  yet  it  is  necessary 
to  make  another  draft  when  the  judgment  roll 
comes  to  be  framed  It  is  no  objection  that  a 
similai  charge  was  allowed  in  the  N.  P.  record. 
They  are  distinct  instruments. 

Mr.  Samson.  The  $3.75  were  taxed  by  antici- 
pation, on  the  ground  that  aid  might  be  neces- 
sary in  executing  the  writ  of  possession.  It 
was  thought  that  this  should  be  placed  at  its 
highest,  and  a  deduction  made  in  the  event 
of  execution  being  executed  in  the  ordinary 
way. 

SAVAGE,  Ch.  J.  We  cannot  anticipate  re- 
sistance to  the  officer,  so  that  aid  will  be  neces- 
sary. 

Mule  accordingly. 


*THE  PEOPLE 

v. 
HONSENFRATTS. 


[*26 


Practice  in  Ejectment —  What  Necessary,  before 
Attachment. 

Ejectment  and  judgment  for  costs  against  the 
plaintiff.  Presenting  the  lessor  of  the  plaintiff  with 
the  ca.  so.  and  serving  him  with  the  consent  rule, 
and  demanding  the  costs,  is  not  enough  to  warrant 
an  attachment,  but  the  taxed  bill  should  be  served 
by  showing  him  the  original  and  delivering  a  copy. 

THE  defendant  was  lessor  of  the  plaintiff  in 
ejectment,  entered  into  the  consent  rule, 
and  the  verdict  and  judgment  were  against 
James  Jackson,  the  nominal  plaintiff.  Here- 
upon the  defendant's  attorney  issued  a  ca.  sa. 
against  James  Jackson,  for  the  costs,  which 
was  shown  to  Honsenfratts,  the  lessor,  who 
was  shown  at  the  same  time,  the  original  con- 
sent rule,  and  served  with  a  copy  thereof  by 
one  who  had  a  written  authority  from  the  de- 
fendant's attorney  to  receive  the  costs.  He 
demanded  the  costs  of  Honsenfratts  upon 
these  papers,  and  they  not  being  paid,  an  at- 
tachment was  issued,  which,  being  served  and 
returned  at  this  term, 

Mr.  Noxon,  for  the  defendant,  objected  that 
the  attachment  had  improvidently  issued, 
inasmuch  as  no  taxed  bill  of  costs  had  been 
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shown  and    demanded,  nor   was    any    copy 
served. 

Mr.  S.  Wood,  for  the  plaintiffs,  said  the  ca. 
ta.  is,  in  this  case,  conclusive  evidence  as  to 
the  amount.  The  English  practice  is,  to  de- 
mand the  amount  contained  in  the  ca.  sa.  and, 
on  non-payment,  move  for  an  attachment,  as 
was  done  in  this  case.  He  cited  Runn.  on 
Eject.,  416,  and  2  Sell.,  116,  where  this  is  laid 
down  as  the  rule  of  the  K.  B.  which  governs 
this  court. 

Curia.  The  defendant  must  be  discharged. 
The  plaintiffs  have  proceeded  irregularly.  The 
lessor  of  the  plaintiff  should  also  have  been 
served  with  a  taxed  bill  of  the  costs,  by  show- 
ing him  the  original  and  delivering  a  copy, 
before  moving  for  the  attachment. 

Rule  accordingly. 


27*J  *!N  THE  MATTER  OP  LEMUEL  SMITH 
v. 

THE  JUDGES  OF  THE  COURT  OF  COM- 
MON PLEAS  OF  THE  COUNTY  OF 
PUTNAM. 

Removal  of  Cause  by  Habeas  Corpus — Lower 
Court  no  Jurisdiction,  until  Procedendo 
Filed. 

A  cause  being  removed  by  habeas  corpus  from  the 
C.  P.  to  this  court,  the  former  have  no  jurisdiction 
till  a  procedendo  filed ;  and  till  this  be  done,  any 
proceeding:  in  the  cause  in  the  court  below  is  irreg- 
ular. 

A  CAUSE  between  Fitzpatrick,  plaintiff, 
and  Smith,  defendant,  had  been  com- 
menced and  carried  to  issue  in  the  Putnam  C. 
P.;  and  then  the  defendant  removed  it  by 
habeas  corpus  into  this  court,  but  putting  in  no 
bail,  a  procedendo  issued  and  was  filed  in  the 
C.  P.  in  Feb.  Term  list,  and  on  the  last  day 
of  that  term  the  plaintiff's  attorney  moved  to 
bring  the  cause  on  to  trial.  This  was  resisted 
by  the  defendant's  counsel,  on  the  ground  that 
the  cause  had  but  the  day  before,  as  appeared 
by  the  procedendo  on  file,  been  brought  into 
that  court ;  and  therefore  no  notice  of  trial 
could  regularly  have  been  given.  The  court 
decided  that  they  would  hear  the  cause,  and  it 
was  tried  accordingly;  and  a  verdict  found  for 
the  plaintiff,  the  counsel  for  the  defendant  de- 
clining to  appear.  At  the  next  term,  in  June 
last,  a  motion  was  made  to  the  C.  P.  to  set 
aside  the  verdict,  &c.,  as  irreguar,  but  they 
denied  the  motion. 

A  motion  was  now  made  for  a  mandamus, 
requiring  the  Court  of  C.  P.  to  vacate  and  set 
aside  this  verdict  and  the  subsequent  proceed- 
ings. 

Mr.  W.  Nelson,  for  the  motion. 

Mr.  J.  Oppie,  contra. 

Curia.  The  court  had  no  jurisdiction  of  the 
cause,  and  could  not  proceed  till  after  the  pro- 
cedendo filed.  Of  course,  there  could  have 
been  no  regular  notice  of  trial.  The  proceed- 
ings of  the  court  below  were,  for  this  reason, 
irregular,  and  the  motion  must  be  granted. 

Rule  for  a  mandamus. 
40 


*ROSE  ».  BATES,  Sheriff  of  ONTARIO.  [*28 

Practice — Stay  of  Proceedings  by  Circuit  Judge 
after  Verdict. 

A  circuit  judge  may  grant  an  order  for  a  stay  of 
proceedings  till  the  further  order  of  this  court, 
upon  a  verdict,  &c.,  though  before  a  case  settled. 

A  TRIAL  being  had  and  a  verdict  rendered 
for  the  defendant,  in  June  last,  at  the 
Ontario  Circuit,  the  plaintiff's  attorney  made 
and  served  the  case  for  the  purposes  of  a  new 
trial,  to  which  amendments  had  been  proposed 
and  notice  of  settling  the  case  given  ;  but  be- 
fore settled,  the  circuit  judge  granted  a  gen- 
eral order  that  "  all  proceedings  on  the  part  of 
the  defendant  in  this  cause,  upon  the  verdict 
rendered  in  the  same,  be  stayed  until  the 
further  order  of  this  court ;  "  and  now, 

Mr.  J.  C.  Spencer,  for  the  defendant,  moved 
to  set  aside  the  order  as  irregular.  He  said  the 
judge  had  power  to  enlarge  the  time  for  mak- 
ing a  case,  proposing  amendments,  &c.,  but  he 
cannot  grant  an  indefinite  order  to  stay  pro- 
ceedings "until  the  further  order  of  the  court." 
It  may  deprive  the  party  of  an  appeal  to  this 
court,  from  an  order  on  the  case  settled, where 
the  opposite  party  has  ample  time  to  settle  the 
case  before  the  term. 

Mr.  W.  Hubbell,  contra. 

Curia.  We  think  the  judge  had  a  right  to 
grant  this  order.  He  understands  the  case;  it 
is  tried  and  finally  settled  before  him  ;  and  he 
will  not  grant  the  order  unless  satisfied  that, 
when  settled,  there  will  be  probable  cause  for 
setting  aside  the  verdict.  We  see  no  reason 
for  requiring  the  party  to  wait  till  after  the 
case  settled,  before  he  obtains  this  general 
order. 

Motion  denied. 


*GAYt>.  PATTERSON.        [*2» 

Costs  on  Reference —  What  Allowed,  under  Stat- 
ute. 

The  Statute  of  Apr.  5, 1813  (sees.  36,  ch.  56,  sec.  6), 
providing  that,  in  case  of  reference,  "a  reasonable 
allowance  shall  be  made  to  the  prevailing  party  for 
such  services  and  expenses  as  may  accrue  upon  or 
attend  the  reference  of,  the  cause  does  not  extend 
to  the  fees  of  counsel,  &c.,  but  is  confined  to  the 
incidental  expenses  of  the  referees. 

rp  HIS  cause  had  been  referred,  and  the  report 
i.  being  in  favor  of  the  plaintiff,  the  taxing 
officer  had  allowed  in  the  taxation  of  costs  $40, 
as  a  counsel  fee  for  5  days'  attendance  of  coun- 
sel before  the  referees. 

Mr.  E.  Williams,  for  the  defendant,  appealed 
from  this  taxation.  He  said  he  was  aware 
that  this  charge  had  been  allowed  under  the 
clause  of  the  Act  of  Apr.  5, 1813  (1  R.  L.,  517, 
sec.  4),  which  declares  that  on  taxation  of 
costs  upon  a  reference,  "a  reasonable  allow- 
ance shall  be  made  to  the  prevailing  party,  for 
such  services  and  expenses  as  may  accrue  upon, 
or  attend  the  reference  of  the  cause."  With 
deference,  he  considered  the  practice  incor- 
rect. The  fee  bill  was  passed  Apr.  9,  of  the 
same  year  (2  R.  L.,  3),  fixing  the  allowance  to 
attorneys,  counsel,  witnesses,  &c.,  and  if  the 
former  Act  contemplated  an  extra  allowance, 
it  was  repealed  by  the  latter.  But  the  Statute 
authorizing  this  reasonable  allowance,  may  be 
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satisfied,  entirely  independent  of  attorney  and 
counsel  fees.  It  means  no  more  than  that  the 
allowance  shall  be  made  for  those  expenses  not 
embraced  by  the  fee  bill,  owing  to  the  peculiar 
course  of  proceeding;  such  as  the  expenses  of 
the  referees,  as  house  room,  board,  &c.  In  all 
other  respects  the  quantum  should  be  graduat- 
ed by  the  fee  bill.  If  you  give  an  extra  allow- 
ance to  counsel,  there  is  nothing  to  prevent 
your  enlarging  the  fees  of  the  attorney,  wit- 
nesses, the  magistrate  for  swearing  the  refer- 
ees, &c.  This  may  certainly  be  done  upon  the 
same  principle. 

Messrs.  W.  H.  Maynard  and  O.  C.  Bronson, 
contra,  relied  upon  the  practice  as  settled,  and 
mentioned  a  manuscript  case  decided  several 
years  ago,  upon  the  authority  of  which  this 
allowance  had  been  repeatedly  made. 

Curia.  This  counsel  fee  has  been  allowed 
in  practice;  but,  on  examining  the  subject,  we 
3O*]  think  the  allowance  was  *erroneous. 
The  words  of  the  Statute  may  be  satisfied  by 
taxing  the  incidental  expenses  of  the  referees; 
and  we  think  this  is  all  the  Legislature  in- 
tended. We  direct  a  retaxation  accordingly. 

Rule  accordingly. 


CUTLER  v.  COLVER. 

Fi.Fa. — Cannot  be  withdrawn,  after  Levy — Issue 
of  Ca.  Sa.,  Irregular. 

After  a  fi.  fa.  has  been  levied,  the  plaintiff  cannot 
withdraw  it,  and  issue  a  ca.  so. 

JUDGMENT  being  against  the  defendant, 
*l  who  had  not  put  in  special  bail,  the  plaint- 
iff issued  a  fi.  fa.  returnable  at  the  present 
term,  with  which  the  sheriff  called  on  the  de- 
fendant, who  said  that  he  had  no  personal 
property  to  satisfy  it,  but  he  had  real  estate, 
which  he  pointed  out  to  the  sheriff.  This  real 
estate  being  heavily  ineumbered  by  previous 
judgments,  &c.,  the  plaintiff  took  back  the  fi. 
fa.  and  gave  the  sheriff  a  ca.  sa. ,  which  he  ex- 
ecuted. The  defendant  being  in  prison,  a  mo- 
tion was  now  made  for  his  discharge,  and  the 
only  question  was,  whether  taking  back  the./i. 
fa.  and  issuing  a  ca.  sa.  was,  under  the  cir- 
cumstances, regular. 

Curia.  Had  there  been  no  effort  on  the  part 
of  the  sheriff  to  execute  this  Ji.  fa.,  it  would 
be,  at  least,  questionable  whether  the  plaintiff 
might  not  have  withdrawn  it  and  taken  his  ca. 
sa.  But  here  was  a  virtual  levy  of  Ihefi.  fa., 
after  which  it  could  not  be  withdrawn.  Its 
execution  should  have  been  completed.  The 
ca.  sa.  must  be  set  aside,  on  the  defendant's 
stipulating  not  to  bring  false  imprisonment. 

Rule  accordingly. 


31*]    *!N  TUB  MATTER  OF  UPDEGROFF 

ET  AL. 

THE  JUDGES  OF  THE  COURT  OF  COM- 
MON PLEAS  OF  THE  COUNTY  OF 
NIAGARA. 

Action  on    Bond — Informality    of     Verdict — 

Effect  of. 

In  action  on  a  bond  for  the  performance  of  cove- 
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nante,  and  an  assignment  of  breaches,  the  execution 
will  not  be  set  aside  for  a  mere  informality  of  the 
verdict  in  not  assessing-  damages  for  the  breach, 
but  referring1  the  damages  to  the  detention  of 
the  debt. 

DEBT,  in  the  court  below,  by  Potter,  as- 
signee of  a  jail  bond,  against  Updegroff 
and  two  others,  the  obligors.  The  declara- 
tion set  forth  a  ca.  sa.  in  favor  of  Potter 
against  Updegroff,  the  arrest  of  Updegroff, 
the  execution  of  the  bond,  with  the  condition, 
which  was,  that  Updegroff  should  remain  a 
true  and  faithful  prisoner,  and  should  not,  at 
any  time,  or  in  anywise,  escape  or  go  without 
the  limits,  &c.  The  declaration  then  averred 
an  escape,  whereby  the  bond  became  forfeited, 
&c.  Plea,  nil  debent.  Verdict.  "  that  the 
defendants  do  owe,  &c.,  and  they  assess  the 
damages  of  the  said  plaintiff  on  occasion  of  the 
detention  of  the  within  debt,  over  and  above, 
&c.,  to  $830.05."  On  this  verdict,  the  plaint- 
iff entered  up  judgment  and  took  out  execu- 
tion for  the  whole  damages.  A  motion  was 
made  in  the  court  below  to  set  it  aside,  which 
was  denied ;  and  now, 

Mr.  J.  C.  Spencer  moved  for  a  mandamus 
requiring  them  to  grant  the  motion,  on  the 
ground  that  there  was  no  assignment  of 
breaches,  nor  writ  of  inquiry  of  damages  ;  or 
at  any  rate,  if  the  declaration  did  assign 
breaches,  the  verdict  did  not  assess  damages 
upon  the  breaches.  He  cited  Van  Benthaysen 
v.  De  Witt,  4  Johns.,  213;  Caverley  v.  Nichols, 
Id.,  189  ;  Hardy  v.  Bern,  5  T.  R.,  636  ;  Welch 
v.  Ireland,  6  East.  613,  and  2  Saund.,  187, 
n.  2. 

Mr.  J.  Platt,  contra,  said  that  the  objection 
to  the  proceedings  below,  if  well  founded, was 
mere  matter  of  error,  not  irregularity,  and 
could  not  be  corrected  summarily.  We  have 
a  right  to  be  heard  in  a  more  solemn  form  ; 
the  party  should  have  brought  his  writ  of 
error,  upon  which,  if  the  decision  of  this 
court  should  be  against  us,  we  might  go  to  the 
Court  of  Errors.  But  the  assignment  of 
breaches  was  sufficient.  The  parties  went  to 
trial  upon  that  assignment,  and  the  verdict 
*was  rendered  upon  it.  The  cases  cited  [*3t£ 
are  those  where  no  assessment  of  damages  was 
had. 

Mr.  Spencer,  in  reply.  The  verdict  has  no 
relation  to  the  breach  assigned.  That  was  for 
the  escape.  The  verdict  is  for  the  detention 
of  the  debt.  It  is  the  same,  then,  as  if  no 
assessment  of  damages  had  been  made  in  the 
cause. 

Curia.  The  assignment  of  breaches  was 
sufficient ;  but  it  is  said  the  verdict  does  not 
pursue  the  assignment.  The  parties  went  to 
trial  upon  the  breach  assigned,  and  we  cannot 
help  seeing  that  the  omission  in  the  verdict  to 
refer  to  the  breach  in  assessing  damages,  must 
have  arisen  from  a  mere  clerical  mistake  in 
the  entry,  which  is  amendable  by  the  court 
below.  The  case  differs  altogether  from  those 
cited.  In  those  cases  there  was  no  attempt  to 
assign  breaches.  Even  on  error  broujzht,  the 
least  we  could  do  would  be  to  send  this  ver- 
dict back  to  be  amended,  or  amend  it  our- 
selves. 


Motion  denied. 
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SHIPHERD  AND  STORKS  w.  WHITE, 

and 
CAMPBELL  e.  SCHULT. 

Practirt — Exceptions  Should  be  Noted  at  Trial- 
Notice  of  Settling  Bill  of  Exceptions— Execution 
of  Bill —  When  Set  Aside — Mandamus. 

Exceptions  to  a  judge's  or  court's  opinion  should 
be  noted  down  upon  the  trial,  or  they  cannot  be 
used  in  a  bill  of  exceptions. 

On  settling  the  bill,  notice  of  time  and  place  when 
and  where  this  is  to  be  done,  should  be  given  to  the 
defendant  in  error : 

Otherwise,  the  judge  or  court  will  not  be  com- 
pelled, by  mandamus,  to  execute  the  bill. 

And  if  executed,  it  will  be  set  aside. 

Whenever  a  bill  of  exception  is  sinned,  under  cir- 
cumstances wherein  the  Supreme  Court  would  not 
compel  ita  execution  by  mandamus,  it  will  be  set 
aside  on  motion. 

Citations— 9  Johns.,  345. 

rpHESE  causes  had  been  tried  in  the  C.  P.  of 
J.  Washington  Co. — the  first  in  Dec.  Term, 
1819;  the  second  in  Aug.  Term,  1820;  and 
immediately  removed,  by  writ  of  error,  to  this 
court.  In  the  first  cause,  the  decision  was  so 
late  in  term  that  the  attorney  for  Shipherd 
and  Storrs  had  no  time  to  reduce  a  bill  of 
exceptions  to  writing,  though  they  mentioned 
their  exceptions  on  the  trial ;  but  on  the  inti- 
mation of  one  or  more  of  the  judges,  that  this 
33*]  would  be  *sufficient,  he  drew  and  took 
the  bill  with  him  at  the  next  term,  and.  gave 
it  to  White's  attorney  for  inspection,  with  a 
request  that  he  would  amend  it,  so  that  the 
draft  and  amendments  might  be  submitted 
together.  He  requested  time  to  look  at  his 
minutes,  which  he  said  he  had  not  with  him, 
promised  to  amend  the  bill  the  first  opportu- 
nity, and  retained  it  for  that  purpose.  He 
was  repeatedly  solicited  to  propose  amend- 
ments, which  he  omitted  to  do,  and  ruled  the 
plaintiffs  to  assign  errors  while  he  had  posses- 
sion of  the  draft. 

In  neither  of  the  causes  were  the  exceptions 
reduced  to  writing  on  the  trial,  and  both  bills 
were  finally  settled  and  signed  by  three  of  the 
judges,  after  they  had  gone  out  of  office,  and 
without  giving  any  notice  of  the  time  and 
place  of  their  being  so  settled  to  the  attorneys 
of  White  and  Schult  respectively.  An  issue 
of  in  nuUaest  erratum  having  been  joined,  and 
the  causes  noticed  for  argument  at  this  term, 

Mr.R.  Weston  moved  to  strike  them  out  from 
the  calendar,  or  that  the  bill  of  exceptions  be 
set  aside. 

Mr.  J.  L.  Wendell,  contra. 

Curia.  If  the  plaintiffs  were  pressed  for 
time  to  assign  errors,  they  should  have  ob- 
tained a  judge's  order  to  extend  it,  till  the  bills 
could  have  been  fairly  settled.  The  defend- 
ants in  error  should,  at  least,  have  had  notice 
of  the  time  and  place  when  and  where  the  bills 
would  have  been  submitted  to  the  judges  for 
their  sanction.  This  should  always  be  so — 
more  especially  at  such  a  distance  of  time  from 
the  trial.  We  would  not  have  compelled  the 
judges,  by  mandamus,  to  seal  the  bills,  with- 
out such  notice  ;  and  when  bills  of  excep- 
tions are  signed  under  such  circumstances  as 
would  not  call  for  our  interference  by  manda- 
mus, we  will  on  application,  set  them  aside,  as 
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improvidently  executed,  (a)  *This  rule  [*34 
is  applicable  here  upon  another  ground.  In 
neither  of  these  causes  were  the  exceptions 
reduced  to  writing  upon  the  trial,  or  during 
the  term.  Midberry  v.  Collins,  9  Johns.,  845. 
Mr.  D.  Russell,  for  the  plaintiffs  in  error, 
submitted  whether  the  court  would  not  refer 
the  bills  to  the  judges  of  the  court  below,  for 
revision. 

Curia.  The  plaintiffs  in  error  were  irregu- 
lar in  the  outset.  The  exceptions  should  have 
been  noted  down  upon  the  trial.  Their  rem- 
edy by  bill  of  exceptions  is  gone. 

Mr.  Russell.  Will  not  the  court  allow  the 
plaintiffs  to  discontinue  without  costs  ?  They 
have  gone  on  in  perfect  good  faith. 

Curia.  We  see  no  reason  for  this.  It  was 
palpably  irregular  to  proceed  and  settle  the 
bills  without  the  least  notice  of  the  time  and 
place  at  which  this  was  to  have  been  done. 

Motion  granted. 

Cited  in-3  Wend.,  313 ;  5  Park.,  15  ;  3  Wood  &  M., 
537;  36  N.  J.  L.,64. 

(a)  When  the  court  will  compel  the  judges  to  sign 
by  mandamus  ;  vide  Sikes  v.  Ransom,  6  Johns.,  279 ; 
Midberry  v.  Collins,  9  Johns.,  345;  Lanuse  v.  Barker, 
10  Id.,  312 ;  Pratt  v.  Malcolm,  13  Id.,  320. 


JANSEN,  Administrator  of  JANSEN, 

D. 

TAPPEN. 

Reference — Affidavit  for. 

An  affidavit  for  a  reference  should  state  that  issue 
is  joined. 

MR.   E.    WILLIAMS,    for  the  defendant, 
moved  for  a  reference  in  this  cause. 
Mr.  E.   Cowen,  contra,  objected  that  it  did 
not  appear  from  the  'affidavit  on  which  the 
motion    was    founded,  that  issue   had    been 
joined  in  the  cause  ;  and  for  this  reason, 

Motion  denied. 
Cited  in— 2  Abb.  N.  8..  307 ;  4  Rob.,  688. 


*!N  THE  MATTER  OF  THE  APPLICATION  [*35 
OP  TIMOTHY  KURD 


MAGEE,  Sheriff  of  STKUBEN. 

Right  of  Judgment  Creditor  to  Redeem  Land — 
Judgment  must  be  Lien — Question  of  Fraud 
in  Sale — Not  Tried  on  Motion. 

A  judgment  creditor  has  no  right  to  redeem  under 
the  3d  section  of  the  Act  of  Apr.  12, 1820  (sess.  43,  ch. 
184),  unless  his  judgment  be  a  lien  on  the  land  which 
he  seeks  to  redeem. 

It  cannot  be  a  lien  where  the  land  of  the  debtor 
is  sold  and  conveyed,  either  by  the  debtor  or  by  the 
sheriff,  before  the  judgment  of  the  creditor  claim- 
ing to  redeem  is  docketed. 

And  though  it  be  insisted  that  the  sale  was  fraud- 
ulent and  void  as  to  creditors,  the  court  will  not  try 
this  question  on  motion. 

\TOV.  21,  1818,  a  judgment  was  docketed  in 
ll  this  court,  in  favor  of  Reeve  against 
Smith,  for  $192.09,  on  which  execution  issued, 
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tested  Oct.  9  of  the  same  year,  returnable  at 
the  ensuing  Jan.  Term,  directed  to  the  sheriff 
of  Steuben  ;  who,  Jan.  19,  1819,  sold  the  farm 
on  which  Smith  then  resided,  to  Hurd,  and 
executed  a  deed  for  the  same  to  him.  This 
was  before  the  Act,  which  allows  the  redemp- 
tion of  lands  sold  upon  execution,  had  passed. 
Oct.  18,  1814,  a  judgment  for  $103.88  was 
docketed  in  this  court,  in  favor  of  one  Peter- 
son, against  the  same  Smith.  On  this  judg- 
ment execution  issued,  by  virtue  whereof 
Magee,  sheriff  of  Steuben,  Nov.  30,  1822,  sold 
the  same  farm  to  Hurd,  for  $159.06,  and  gave 
a  certificate  of  this  sale,  &c.  Apr.  6,  1823,  a 
judgment  was  docketed  in  this  court,  in  favor 
of  Henry  Welles,  against  Smith,  for  $210;  and 
Oct.  3, 1820,  a  judgment  was  docketed  in  this 
court,  in  favor  of  Baker  and  another,  defend- 
ants, at  the  suit  of  Smith,  for  $33.55  costs. 
After  the  expiration  of  fifteen  months  from 
the  sale  by  Magee,  Hurd  demanded  his  deed 
of  Magee,  which  he  declined  giving,  having 
previously  executed  a  deed  to  Welles,  who  had 
redeemed  as  creditor  by  judgment,  and  as 
assignee  of  the  judgment  in  favor  of  Baker. 
On  affidavits  of  these  facts, 

Mr.  J.  C.  Spencer  moved  for  a  mandamus 
requiring  the  sheriff  to  execute  a  deed  to 
Hurd. 

Mr.  J.  A.  Cottier,  contra,  read  an  affidavit, 
stating  that  the  judgment  in  favor  of  Peterson 
was  in  the  Sleuben  C.  P. ;  and  that  on  the  sale 
in  1822,  Hurd  and  one  Tuthill  became  joint 
purchasers  ;  that  Welles  redeemed  after  a  year, 
and  before  fifteen  months  from  this  sale  ;  that 
Smith  continued  in  possession  of  the  farm  in 
question  till  after  Welles'  judgment  was  ob- 
tained ;  and  that  there  was  a  material  variance 
36*J  *between  the  judgment  and  execution 
under  which  Hurd  originally  purchased. 

He  argued,  that  though  Hurd  had  a  right  to 
insist  on  his  first  purchase,  he  cannot  do  so  at 
this  stage  of  the  proceeding.  He  should  have 
confined  himself  solely  to  the  right  which  he 
thus  acquired.  But  he  has  waived  his  former 
right,  and  must  now  be  confined  to  that  which 
he  acquired  under  the  sale  of  1822.  After 
thus  making  his  election,  U  is  in  the  power  of 
any  judgment  creditor  to  come  in  and  redeem, 
if  his  judgment  is  of  a  date  anterior  to  the  ex- 
piration of  fifteen  months  after  that  sale.  He 
submits  to  the  elder  and  better  title.  This  he 
had  a  right  to  do,  and  might  have  redeemed 
as  between  us  and  Peterson.  He  admits  that 
he  acquired  no  right  upon  his  first  purchase  ; 
and  indeed,  this  is  true,  independent  of  his 
second,  as  it  respects  the  creditors  of  Smith, 
who  continued  in  possession  of  the  farm  long 
after  the  first,  which  was  evidently  fraudulent. 
We  were  right  in  disregarding  it,  and  redeem- 
ing. Hurd  a  right  to  redeem  from  us,  as  as- 
signee or  grantee  of  the  land,  but  the  time  for 
this  has  gone  by.  ^The  year — the  fifteen  months 
have  expired.  Had  he  redeemed  as  grantee, 
the  second  sale  would  have  been  void.  (Sess. 
43,  ch.  184.  sec.  2.)  What  right  has  he  to  lie 
by,  and  compel  us  to  suffer  his  taking  a  title 
under  the  elder  judgment  ?  Can  Hurd,  having 
waived  his  title  to  redeem,  say,  after  the  year 
and  his  rights  are  gone,  "  I  am  grantee,  and 
yet  have  a  right  to  a  deed  under  the  senior 
judgment,  in  virtue  of  my  second  purchase  ?" 
His  remedy  would  have  been  complete  with 
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out  this.  If  evicted,  either  by  a  stranger  or 
any  other  person,  the  Statute  (1  R.  L. ,  504) 
declares  that  the  money  which  he  has  paid 
shall  be  refunded.  He  waives  all  right  to  that 
remedy,  by  his  second  purchase,  because 
actual  eviction  is  the  sole  foundation  upon 
which  it  would  rest.  This  court  have  decided 
that  the  judgment  is  a  lien,  though  obtained 
more  than  a  year  after  the  sale.  Thus  our 
right  is  complete,  as  it  respects  the  second 
ale  ;  and  will  the  court  suffer  Hurd  to  lie  by 
till  his  right  is  gone  as  grantee,  and  then  come 
forward  in  the  character  of  a  purchaser  ?  Will 
such  a  course  accord  with  the  spirit  of  the  Act 
to  which  this  court  have  given  a  construction? 
"  This  *Statute,  says  the  Chief  Justice,  [*37 
in  Van  Rensselaer  v.  Sheriff  of  Albany ,  1  Cow., 
510,  "  is  evidently  remedial  ;  and  in  its  exposi- 
tion, it  is  our  duty  to  bear  in  mind  the  evil  in- 
tended to  be  prevented  and  the  remedy  pro- 
posed, and  so  to  construe  the  Act  as  to  sup- 
press the  evil  and  advance  the  remedy."  Are 
we  not  within  the  intention  of  the  Legislature? 
Will  not  the  object  of  the  Statute,  as  avowed 
by  all  the  court,  which  is  to  keep  up  a  per- 
petual auction,  be  in  this  manner  the  most 
effectually  promoted  ?  Other  judgment  cred- 
itors ought  not  to  stand  peaceably  by  and  see 
Hurd  invested  with  this  additional  title,  which 
fortifies  his  first,  and  renders  him  secure  in  a 
purchase  which  was  evidently  fraudulent. 

SUTHERLAND,  J.  But  it  is  necessary  that 
you  should  show  your  judgment  to  be  a  lien 
on  this  land.  How  can  this  be,  when  the  title 
of  Smith  was  sold  before  the  passage  of  the 
Act,  and  a  deed  given  which  passed  the 
title  ? 

Mr.  Cottier.  Smith  was  still  suffered  to  con- 
tinue in  possession.  Our  judgment  found  him 
there ;  and  at  any  rate  it  attached  upon  his 
possessory  interest,  or  whatever  interest  he 
had.  He  could  not  set  up  an  outstanding  title 
in  Hurd,  or  anyone  else,  to  defeat  an  eject- 
ment founded  on  a  purchase  under  our  judg- 
ment against  him.  It  would  be  no  more  than 
fair  to  infer  that  he  had  acquired  a  title  since 
the  first  sale.  We  cannot  be  conusant  of  what 
his  right  is,  and  at  any  rate  should  not  be  con- 
cluded by  this  summary  application.  We  say 
Hurd's  purchase  was  fraudulent,  and  that  the 
sale  was  upon  an  irregular  execution.  The 
whole  was  void ;  and  the  court  would  not 
order  an  amendment  so  as  to  conclude  us. 
They  will  rather  incline  to  keep  the  right  of 
redemption  open  to  all  the  creditors.  They 
should  leave  Hurd  to  his  elder  title.  He  has 
no  right  to  his  double  character.  It  is  enough 
that  he  claims  under  a  fraudulent  sale,  or 
doubtful  title.  The  court  should  not  deprive 
us  of  our  right  to  contest  it.  I  agree  that  the 
language  of  some  of  the  court,  in  Dickinwn  v. 
GMiland,  is  against  the  idea  of  our  having  a 
lien.  But  the  sale,  in  that  case,  to  Prindle. 
was  absolute  and  *honest.  Here,  we  |*38 
say,  the  sale  was  not  only  fraudulent,  but  it 
was  subject  to  anelder  judgment,  under  which 
a  subsequent  sale  takes  place.  Besides,  in 
that  case,  the  grantee  was  in  possession. 

Mr.  Sj^encer,  in  reply.  Welles  has  no  right 
to  appear  here  at  all  ;  or,  if  otherwise,  we 
have  a  prior  right  to  redeem.  The  sale  under 
the  first  judgment  was  absolute  and  binding 
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upon  Smith,  as  if  he  had  executed  the  deed 
himself,  subject,  to  be  sure,  like  every  other 
sale,  to  be  defeated  by  a  paramount  title,  either 
by  judgment  or  otherwise.  How  can  Kurd's 
acts  be  made  to  operate  as  a  waiver  of  rights 
which  he  had  acquired  by  deed  ?  This  is  the 
first  time,  I  believe,  it  was  ever  contended  that 
a  man  forfeited  his  right  to  land  by  the  pur- 
chase of  a  judgment,  or  bidding  in  under  a 
judgment  with  the  view  to  fortify  and  sustain 
his  title.  The  course  of  Welles  was  plain. 
He  should  have  attended  the  sale,  and  become 
a  purchaser  himself. 

It  is  said  that  Smith  was  in  possession,  but 
this  was  no  evidence  of  title.  Admit  that  he 
could  not  controvert  Welles'  title  in  an  action 
of  ejectment :  a  recovery  in  that  action  is  not 
conclusive  evidence  of  title.  It  relates  merely 
to  the  right  of  possession.  It  is  not  enough 
for  Welles  to  say  that  he  will  contest  the  right 
acquired  under  Reeve's  judgment,  without 
showing  a  single  fact  to  impeach  it ;  for  I  pre- 
sume the  variance  between  the  judgment  and 
execution  is  not  seriously  insisted  on.  A  sub- 
sequent judgment  creditor  cannot  object  this. 
If  anything  serious  was  intended  on  the  head  of 
f  raud.  why  was  not  the  proper  remedy  resorted 
to  ?  Why  was  not  a  bill  in  equity  filed  in  order 
to  sift  the  fraud?  The  variance  is  plainly  amend- 
able. Fraud  is  the  only  ground  of  opposition 
at  law  or  in  equity,  and  the  right  to  relief,  in 
either  case,  is  gone  by  our  purchase. 

It  is  said  that  a  perpetual  auction  is  to  be 
kept  up.  Between  whom?  Those  creditors, 
only,  whose  judgments  are  a  lien  upon  the 
land.  It  has  been  twice  decided,  that  where 
there  is  no  lien  there  is  no  right  to  redeem. 
(Erwin  v.  Schriver,  19  Johns.,  379  ;  Dickinson 
v.  Gilliland,  1  Cow.,  481.)  And  a  sale  under 
Kurd's  judgment,  before  the  Redemption  Act, 
39*]  *devested  Smith's  title,  so  that  there  was 
nothing  upon  which  Welles'  or  Baker's  judg- 
ment could  operate. 

Ouria.  This  motion  must  be  granted.  The 
sheriff's  sale  and  conveyance  under  Reeve's 
judgment  devested  the  title  of  Smith,  the 
judgment  debtor.  He  then  had  no  interest 
upon  which  the  subsequent  judgment,  either 
of  Baloer  or  Welles,  could  become  a  lien. 
Having  no  lien,  it  is  well  settled  by  the  au- 
thorities cited,  that  Welles  had  no  right  to 
redeem. 

Then  it  is  said  that  the  judgment  of  Reeve, 
and  the  purchase  of  Hurd,  were  fraudulent  as  to 
the  other  creditors  of  Smith;  but  the  suggestion 
is  almost  entirely  gratuitous.  There  is  nothing 
in  the  affidavits  showing  anything  like  fraud  ; 
yet  suppose  a  case  of  fraud  made  out,  we 
could  not  try  it  in  this  summary  form.  Welles 
should  have  caused  the  proceedings  to  be 
stayed,  or  filed  his  bill  in  equity,  and  prevented 
the  second  sale,  till  the  question  had  been 
settled  whether  his  judgment  could  be  let  in, 
on  account  of  the  fraud,  or  not. 

The  sheriff  must  execute  the  deed  to  Hurd, 
as  it  is  applied  for  ;  but  we  do  not  interfere 
with  the  conveyance  to  Welles.  It  can  do  no 
harm,  if,  as  we  hold,  it  passed  nothing. 

Motion  granted. 
Cited  in— 1  Cow.,  418 ;  9  Barb.,  -' ! . 
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CHICHESTER  &  VAN  WYCK, 

v. 
CANDE,  Impleaded  with  LASHEB. 

Judgment  and  Execution — Omission  to  File  Rec- 
ord— Second  Judgment  and  Execution,  with 
Knowledge  of  Former  Judgment — Levy  under 
both  Executions,  on  Same  Property — Relative 
Rights  of  Creditors. 

Judgment  and  execution  by  A  against  B,  but  by 
accident  the  record  was  not  filed  ;  then  judgment 
and  execution  in  favor  of  C  against  B.  Both  exe- 
cutions being1  levied  on  the  same  personal  property 
which  was  sold  and  the  avails  paid  over,  by  order 
of  this  court,  in  certain  portions,  to  A  and  C,  be- 
fore the  latter  discovered  that  A's  judgment  was 
imperfect.  Then  C,  on  discovering  this,  applies  for 
a  preference  as  to  the  whole  of  the  money.  This 
was  denied,  and  on  A's  application  he  was  allowed 
to  tile  his  record  nuncpro  tune,  it  appearing  that  his 
execution  was  first  levied,  and  C  having  full  notice 
of  A's  judgment,  before  his  (C's)  judgment  was  ob- 
tained. 

Citations— 3  Johns.,  526;  2  Johns.,  307. 

SEVEN  judgments  had  been  obtained  in  the 
Onondaga  C.  P.  against  Lasher  alone,  to 
the  amount  of  *$2,725.19,  &fi.fa.  on  each  [*4O 
of  which  was  delivered  to  the  sheriff  of  Onon- 
daga Sept..  24, 1821.  The  following  judgments 
were  obtained  in  this  court,  viz.:  one  in  fa- 
vor of  Chichester  &  Van  Wyck,  for  $959.28, 
against  Lasher  &  Cande,  partners,  on  which  a 
fi.  fa.  was  delivered  to  the  sheriff  of  Onondaga, 
Sept.  27.  1821— a  judgment  in  favor  of  Tred- 
well  et  al. ,  against  Cande,  impleaded  with  Lash- 
er, for  $784.09— and  another  judgment  in  fa,vor 
of  Humphrey  against  Cande,  impleaded  with 
Lasher,  for  $942.53.  The  last  two  judgments 
were  also  against  the  defendants  as  partners, 
and  the,/?,  fa.  injeach  was  delivered  to  the  sher- 
iff of  Onondaga,  Oct.  29,  1821.  On  these  exe- 
cutions the  sheriff  levied  on  partnership  prop- 
erty, and  on  his  application  to  this  court  for 
direction,  in  Jan.  Term,  1822,  he  was  ordered 
to  sell  the  goods  and  bring  the  money  into 
court,  which  he  did,  to  the  amount  of  $1,- 
764.50.  At  May  Term,  1822,  this  court 
directed  that  the  execution  in  favor  of  Chi- 
chester &  Van  Wyck,  be  first  satisfied,  sec- 
ondly, the  other  two  judgments  in  this  court, 
which  had  been  assigned  to  Russ,  and  that  the 
C.  P.  executions  be  postponed  to  these.  The 
sheriff  accordingly  paid  to  Chichester  &  Van 
Wyck,  $986.34,  and  $776.78  to  Russ.  Russ, 
on  the  last  application  to  the  Supreme  Court, 
sought  to  obtain  preference  over  C.  &  V.  on 
the  ground  that  their  execution  was  return- 
able at  the  wrong  place,  had  issued  contrary 
to  stipulation,  and  was  sealed  with  an  old 
seal,  before  used  ;  but  he  failed  in  all  these 
grounds.  The./?,  fa.  was  amended  as  to  the 
place  of  return,  and  the  stipulation  and  seal, 
being  before  used,  were  denied. 

In  Nov.  last,  Russ  discovered,  for  the  first 
time,  that  no  record  of  any  judgment  in  favor 
of  C.  &  V.  had  ever  been  filed.  Application 
was  accordingly  made  by  Russ,  at  the  last 
Feb.  Term,  to  vacate  the  former  proceedings, 
set  aside  the  execution  of  C.  &  V.,  as  having 
issued  without  any  judgment  to  support  it, 
and  that  the  moneys  paid  to  them  be  paid  over 
to  Russ,  on  his  judgments.  On  account  of  a 
mistake  in  the  title  of  the  papers,  the  motion 
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was  then  denied,  but  renewed  again  at  the 
41*]  last  May  Term,  whence  it  *was  post- 
poned to  the  present  term,  for  the  purpose  of 
producing  additional  affidavits. 

The  attorney  of  C.  &  V.  swore  that  he  had 
inclosed  a  record  in  their  cause,  duly  signed, 
with  the  warrant  of  attorney  to  confess  judg- 
ment, and  directed  them,  by  mail,  to  the 
clerk's  office  of  this  court,  at  Utica,  in  season 
for  their  arrival,  in  the  ordinary  course  of  the 
mail,  so  as  to  warrant  the  fi.  fa.  which  he  is- 
sued ;  and  he  supposed  that  they  had  been 
regularly  filed  till  Jan.,  1823,  when  they  were 
returned  to  him  from  the  general  postoffice,  as 
a  dead  letter  ;  which  fact  he  concealed  till  the 
present  motion  was  noticed. 

A  motion  was  also  made  and  continued  as 
above,  on  the  part  of  C.  &  V.,  to  amend,  by 
filing  the  warrant  of  attorney  and  record  nunc 
pro  tune. 

Mes»rs.  S.  L.  Edwards  and  H.  Bleecker,  in 
support  of  the  motion  to  vacate  the  former 
proceedings,  and  set  aside  the  execution  of 
Chichester  &  Van  Wyck,  &c.,  and  against  the 
motion  to  amend. 

The  money  was  ordered  to  C.  &  V. ,  on  the 
ground  that  they  were  judgment  creditors.  It 
turns  out,  in  fact,  that  there  was  no  such 
ground.  The  whole  was  a  mere  fabrication  ; 
and  we  believe  the  court  have  never  gone  so 
far  as  to  give  the  party  a  judgment  nunc  pro 
tune,  where  he  never  had  one,  and  not  a  paper 
ever  reached  the  proper  office.  Russ,  the  as- 
signee of  the  other  judgment,  would  have  re- 
ceived the  money,  if  the  truth  had  been  known, 
Saying  the  least,  the  whole  proceeding  was 
founded  in  mistake.  Russ  was  always  legally 
entitled  to  this  money,  and  shall  C.  &  V.  profit 
by  the  concealment  ?  An  execution  issued 
before  the  judgment  record  is  filed,  is  a  nulli- 
ty. Barrie  v.  Dana,  20  Johns..  307;  Vin. 
Abr.,  Judgment,  A,  1,  K,  a.  There  can  be 
no  doubt  that  the  court  has  power  to  order 
what  we  ask  under  these  circumstances.  They 
may  order  the  money  refunded,  as  if  the  judg- 
ment had  been  reversed  by  them  on  error.  (2 
Salk.,  587,  588.) 

Mr.  A.  Spencer,  contra.  It  is  said  here  was 
no  judgment.  That  we  deny.  True  there 
was  no  judgment  docketed,  but  the  record 
was  signed  upon  a  regular  bond  and  warrant 
42*]  of  *attorney.  Filing'  and  docketing 
does  not  give  the  record  its  validity.  This  is 
derived  from  the  act  of  signing.  Full  notice 
of  this  judgment  is  not  denied  on  the  part  of 
Russ.  I  do  not  question  the  physical  power 
of  the  court  to  vacate  all  these  proceedings 
but  I  do  deny  that  it  would  be  a  discreet  ex- 
ercise of  power,  and  there  is  little  doubt  of  the 
court's  power  to  amend.  The  cases  I  cite  to 
this  point  are,  Jacfaon  v.  Hammond,  1  Cai. , 
498  :  Seaman  v.  Drake,  Id.,  9 ;  People  v.  Bur- 
dock, 3  Id.,  104  ;  White  v.  Lovyoy,  3  Johns., 
448;  Close  v.  GUUspey,  Id.,  526.  The  lan- 
guage of  the  court  in  Barrie  v.  Dana,  to  be 
sure,  is  pretty  strong  in  relation  to  that  case  ; 
but  it  should  be  confined  to  the  case,  which 
was  a  ca.  ««.  issued  before  the  record  filed,  on 
which  the  defendant  had  been  imprisoned. 
There  is  a  difference  in  this  respect,  between 
execution  against  the  body  and  the  mere  goods 
and  chattels.  Courts  will  go  very  far  in 
amending  proceedings  which  are  defective 
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through  mistake.  In  Hart  v.  Reynolds  (not 
reported),  the  defendant's  real  name,  in  the 
bond  and  warrant  of  attorney,  was  John  Rey- 
nolds, but  all  the  proceedings,  from  the  cog- 
novit to  the  docket,  inclusive,  were  in  the 
name  of  Elisha  Reynolds.  There  was,  then, 
no  judgment  against  John  Reynolds  upon  the 
docket,  or  even  in  the  record,  yet  a  subse- 
quent judgment  obtained  by  Doe  was  denied 
a  preference,  on  the  ground  that  when  he  ob- 
tained his  judgment  he  had  notice  of  Hart's 
as  a  judgment  against  the  real  defendant ;  and 
Hart's  judgment  was  amended  throughout, 
saving  the  rights  of  purchasers  who  had  not 
notice.  This,  too,  was  a  proceeding  in  rela- 
tion to  real  estate,  (a) 

(a)  R.  P.  HART  v.  JOHN  REYNOLDS— August  Term, 
1817. 

In  this  cause  the  facts  were,  briefly,  that  John  Rey- 
nolds, of  Moreau,  in  Saratoga  Co.,  had  executed  to 
Richard  P.  Hart  a  bond  and  warrant  of  attorney  to 
confess  judgment  for  $10,000,  but,  by  mistake,  all 
the  proceedings,  including  the  docket  of  the  judg- 
ment, were  in  the  name  of  Elisha  Reynolds,  de- 
fendant. The  papers  were  filed  and  the  judgment 
docketed,  June  6,  1811.  Afterwards  two  judgments 
were  obtained  in  this  court,  and  regularly  docketed 
—one  in  favor  of  Walter  Doe,  and  another  in  favor 
of  James  Taylor— previous  to  which  last  judgment, 
and  before  Doe's  execution  issued,  all  the  personal 
property  of  Reynolds  had  been  sold  upon  a  fi.  fa.  in 
favor  of  Hart,  leaving  a  considerable  balance  yet 
due,  which  was  claimed  by  Hart  to  be  a  lieu  on 
Reynolds'  real  estate.  Doe  and  Taylor  had  actual 
notice  of  Hart's  judgment,  and  supposed  it  had 
been  regularly  docketed,  till  after  their  judgments 
were  perfected.  On  discovering  Hart's  mistake 
they  moved  to  set  aside  his  execution,  which  was 
opposed,  and  a  cross-motion  made  to  amend,  upon 
the  papers  introduced  for  and  against  the  first  mo- 
tion. J.  Reynolds  gave  a  written  consent  to  the 
amendment. 

The  motion  was  argued  by  Mr.  J.  Tallmadge,  for 
Doe  and  Taylor,  and  Mr.  L.  Mitchell,  for  Hart. 

Mr.  Tallmadge  reasoned,  with  great  ingenuity, 
against  the  court's  going  the  length  of  creating  a 
judgment  in  the  name  of  amending  it. 

Mr.  Mitchell  answered,  and  his  researches  ex- 
tended to  the  whole  law  of  amendment  in  relation  to 
this  subject.  As  the  result  of  bis  argument  was 
adopted  by  the  court,  I  think  it  will  be  found  high- 
ly useful  and  acceptable  to  the  profession. 

1.  He  objected  to  the  motion  for  setting  aside  the 
execution  because  made  by  persons  having  no  right 
to  make  it.    The  personal  property  of  Rey  nolds  was 
exhausted  by  Hart's  execution,  before  it  could  be 
affected  either  by  Doe's  or  Taylor's  ;  and,  as  to  the 
realty,  there  is  no  necessity  for  setting  aside  the 
first  execution  to  secure  Taylor  and  Doe ;  for  they 
contend  that  they  have  the  oldest  judgments.  If  so, 
they  are  safe,  whether  we  sell  or  not.    Ejectment  is 
their  remedy,  and  not  this  motion. 

The  motion,  then,  must  be  rejected,  as  being  offi- 
ciously made  by  strangers,  without  Reynolds'  con- 
sent, and  against  his  wishes. 

2.  The  defects  in  our  judgment,  &c.,  are  amend- 
able, and  this  we  may  avail  ourselves  of,  on  this 
motion,  as  it  was  held  in  Seaman  v.  Drake,  1  Cai.,  9, 
where  a  motion  was  made  by  bail  to  set  aside  pro- 
ceedings, and  denied,  because  the  defect  was  amend- 
able.   We  move  to  amend  the  judgment  and  pro- 
ceedings,   and    that   the    judgment    be    docketed 
agnfnst  John  Reynolds,  nunc  pro  fmic,  absolutely  as 
to  Taylor  and  Doe,  who  make  the  present  motion, 
and  that  the  docket  shall  contain  a  saving  of  the 
right   of  prior  purchasers.    If  the  court  think   it 
necessary,  we  wish  that  they  should  reserve  the 
power  of  modifying  the  rule  as  to  the  other  judg- 
ment creditors,  on  their  showing  that  a  particular 
injury  will  result  to  them  within  (say)  three  months 
as  they  did  in  the  case  of  Wardoll  v.  Eden,  2  Johns, 
CMS..  128,  the  ruin  to  be  otherwise  made  absolute  as 
to   them.    No   such    qualification   Is  no<-pssary  or 
proper,  if  It  be  true  that  none  but  purchasers  can 
avail  themselves  of  the  docket.    At  all  events,  Tay- 
lor's  and    Doe's  judgments  should    be  postponed 
without  any  reservation. 

This  motion  for  amendment  is  made  by  Hart,  with 
the  cognizance  and  consent  of  Reynolds ;  and  the 
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43*]  *Mr.  Bleecker,  in  reply.  None  of  the 
cases  cited  obviate  the  objection  against  an 
amendment  here.  The  rights  of  a  creditor  are 
in  question,  who  had  a  regular  judgment. 
None  of  the  cases  cited  present  the  question  as 
44*]  to  creditors,  except  *that  of  Hartv.  Rey- 
nolds, and  there  the  rights  of  creditors  were 
saved.  The  question  between  these  parties 

first  question  which  presents,  relates  to  the  extent  of 
the  power  of  the  court  on  applications  for  amend- 
ments. 

Where  an  appeal  is  made  to  the  equitable  side  of 
the  court,  the  Statutes  of  Amendments  and  Jeofails 
are  thrown  out  of  view,  although  they  control  in 
all  cases  of  amendment  after  writ  of  error  brought. 
On  such  applications  as  the  present,  the  broad  rule 
has  been  adopted  by  the  Court  of  B.  R.  that  the 
court  will  amend  whenever  the  ends  of  justice  re- 
quires it.  In  Mara  v.  Quin,  6  T.  R.,  8,«Lord  Kenyon, 
Ch.  J..  says :  "  The  forms  of  the  court  are  always 
best  used  when  they  are  made  subservient  to  the 
justice  of  the  case;"  and  Ashurst.  J.,  observes: 
T<  It  is  admitted  that  amendments  have  been  made, 
at  all  times,  in  order  to  forward  the  justice  of  the 
case."  In  that  case  the  court  put  the  judgment, 
forti  manu,  two  years  back,  to  prevent  injustice, 
because  it  could  not  injure  third  persons.  In  The 
King  v.  The  Mayor  of  Grampond,  7  T.  R.,  699,  Ld. 
Kenyon  says :  I  wish  that  that  could  be  attained, 
that  Ld.  Hardwicke,  in  the  case  before  him,  la- 
mented could  not  be  done,  namely :  that  these 
amendments  were  reduced  to  some  certain  rules : 
but  there  being  no  such  rule,  each  particular  case 
must  be  left  to  the  sound  judgment  of  the  court. 
And  the  best  principle  seems  to  be  that  on  which 
Lord  Hardwicke  relied,  in  the  same  case,  that  an 
amendment  shall  or  shall  not  be  permitted  to  be 
made,  as  it  will  best  tend  to  the  furtherance  of  jus- 
tice. Amendments  of  this  kind  are  not  made  under 
the  Statutes  of  Jeofails.  but  under  the  general  au- 
thority of  the  court."  In  Seaman  v.  Drake,  1  Cai., 
9,  the  court  allowed  the  judgment  to  be  signed 
nunc  pro  tune,  because  they  said  the  omission  was 
a  neglect  of  one  of  their  officers,  which  ought  not 
to  prejudice  any  one.  It  is  to  be  observed,  that  by 
1  R.  L.,  501.  sec.  2.  it  is  enacted,  that  no  judgment 
shall  affect  land,  &c.,  as  to  purchasers,  &c.,  but 
from  the  actual  filing  of  the  roll,  after  the  same 
shall  have  been  signed.  Of  course,  by  this  Statute, 
subsequent  purchasers  had  acquired  a  priority  of 
lien ;  yet  the  court  destroyed  that  priority  by  an 
amendment,  »mnc  vro  tune,  without  calling  even 
purchasers  before  them.  And  the  reason  was,  that 
they  had  notice,  and  supposed  there  was  a  valid 
judgment,  to  which  they  expected  their  lien  would 
be  postponed.  The  amendment  could  not,  there- 
fore, disappoint  them,  nor  work  injustice ;  but  the 
second  incumbrance  might  well  be  supposed  to 
have  been  taken,  subject  to  such  amendments  in 
their  prior  record  as  the  court  should  think  fit  and 
proper  to  direct.  In  Close  v.  Gillespie,  3  Johns.,  536, 
the  attorney's  name  was  allowed  to  be  signed  to 
the  plea,  nunc  pro  tune,  and  per  Spencer,  J". :  "I 
cannot  discover  any  difference,  as  to  the  allowing 
of  an  amendment,  whether  the  mistake  has  hap- 
pened through  the  omission  of  an  attorney,  or  by 
mistake  of  the  clerk.  Both  are  equally  officers  of 
the  court.  In  the  present  case,  the  judgment  hav- 
ing been  docketed,  Mancius  had,  in  legal  intend- 
ment,  notice  of  it.  Had  error  been  brought,  there 
might  have  been  more  doubt.  I  cannot  perceive 
that  Mancius  (the  judgment  creditor)  has  any  right 
to  avail  himself  of  the  irregularity  which  has  inter- 
vened ;  nor  can  I  perceive  that  our  right  to  amend, 
in  case  of  mistake  of  one  of  our  officers,  is  to  be 
controlled  by  the  effect  which  may  be  produced  in 
another  case.  All  amendments  affect  more  or  less 
third  persons."  This  opinion  adopts,  in  their  full- 
est extent,  the  liberal  and  humane  principles, 
towards  officers  of  the  court,  which  prevail  in  the 
Court  of  B.  R.  and  is  full  to  the  point,  that  a  judg- 
ment creditor,  with  notice,  shall  not  control  the 
power  of  the  court  to  amend  in  cases  of  mistake  of 
its  officers,  whether  clerks  or  attorneys.  The  judg- 
ment, in  that  case,  was  as  radically  defective  and 
irregular,  till  amended,  as  is  the  judgment  in  the 
principal  case ;  and  the  court,  by  the  amendment, 
created  a  preference  which  before  did  not  exist. 
These  cases  furnish  a  conclusive  answer  to  the  ob- 
jection, that  the  subsequent  creditors'  supposing 
there  was  a  valid  and  legal  judgment  did  not  make 
it  so ;  and  they  could  not  know  of  the  existence  of 
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depends  on  their  respective  diligence.  There 
is  no  natural  equity  in  the  case.  There  is  no 
difference  between  the  case  of  real  and  per- 
sonal estate,  which  can  affect  this  question. 
The  *  judgment  is  a  lien  on  the  realty,  [*45 
and  the  execution  on  the  personalty;  but  nei- 
ther can  operate  if  they  are  void.  No  execu- 
tion can  issue  without  a  judgment,  and  the 

a  valid  judgment  when  none  such,  in  fact,  did  exist. 
In  neither  of  the  two  last  cases  was  the  judgment  a 
valid  one. 

But  the  truth  is,  the  notice  destroyed  the  equity 
of  the  subsequent  incumbrancers,  and  with  it  the 
right  of  objection  to  an  amendment.  In  Seaman  v. 
Drake,  there  was  no  judgment  as  to  the  real  estate, 
so  far  as  purchasers  were  concerned,  until  the 
amendment  was  made.  In  the  case  of  Close  v. 
Gillespie,  there  was  no  regular  or  valid  judgment, 
until  the  plea  was  signed,  because  a  void  judgment 
is  as  none :  but  the  court,  in  the  former  case,  cre- 
ated a  lien ;  in  other  words,  a  judgment  as  to  the 
realty,  by  relation,  because  the  furtherance  of 
justice  made  it  necessary.  In  the  latter  case,  a  pro- 
ceeding was  validated,  which  before  was  nugatory, 
upon  the  same  principle  of  equity.  In  the  case  of 
Mara  v.  Quin,  the  court,  by  a  most  extraordinary 
exertion  of  its  equitable  powers,  with  strong  hand, 
allowed  the  judgment  to  be  signed,  filed  and  dock-' 
eted,  as  of  a  day  two  years  before  it  was,  in  fact, 
obtained,  because  it  advanced  the  purposes  of 
justice,  and  the  want  of  notice  could  not  injure 
third  persons.  Here  we  propose  that  the  rights  of 
third  persons,  purchasers  without  notice,  be  ex- 
pressly saved.  In  Mackay  v.  Rhinelander,  1  Johns. 
Cas.,  410,  a  judgment  was  entered  nunc  pro  tune, 
several  months  before  it  was,  in  fact,  signed,  or 
filed,  or  rendered. 

One  objection  is,  that  there  is  nothing  to  amend 
by.  To  this  we  answer,  it  is  impertinent.  It  could 
be  proper  only  on  a  writ  of  error— not  where  an 
appeal  is  made  to  the  general  authority  of  the 
court,  with  consent  of  the  defendant.  Nothing  can 
prevent  the  success  of  such  an  application,  except 
the  immoral  tendency  of  the  amendment,  the  only 
inquiry  being,  whether  the  amendment  would  con- 
tribute to  the  advancement  of  justice.  On  this  prin- 
ciple the  court  proceeded,  in  Mara  v.  Quin,  in  plac- 
ing the  judgment  two  years  earlier  on  the  docket 
than  it  was  recovered.  Yet,  I  ask,  what  was  there 
in  that  case  to  amend  by  ? 

But  there  is  something  to  amend  by,  v  iz. :  the 
warrant  of  attorney— the  foundation  of  all  the  pro- 
ceedings. This,  according  to  1  R.  L.,  416,  must  be 
filed  with  the  record ;  and  was,  in  this  case,  attached 
to  the  proceedings.  It,  therefore,  identified  the 
defendant,  and  a  Judgment  may  as  well  be  rendered 
against  John,  by  the  name  of  Elisha,  as  he  might  be 
arrested  by  that  name,  or  execute  a  bond  by  that 
name.  A  mistake  of  the  name  in  the  judgment 
may  be  corrected,  provided  the  real  defendant  be 
ascertained  in  the  previous  part  of  the  roll,  even 
without  the  defendant's  consent.  Cro.  Car.,  594 ; 
Bac.  Abr.,  tit.  Amendment,  P.  The  warrant  is  a 
part  of  one  entire  security,  the  nature  of  which  is 
ascertained  by  the  warrant.  Thus,  the  consider- 
ation of  a  judgment,  entered  by  virtue  of  a  war- 
rant, is  the  subject  of  inquiry,  on  which  the  court 
may  award  a  feigned  issue :  but  not  on  a  judgment 
in  a  contested  suit.  This  judgment  by  confession 
is  sui  generis,  the  nature  of  which  is  ascertained  by 
the  warrant.  It  is  a  judgment  by  contract,  as  con- 
tradistinguished from  a  judgment  by  operation  of 
law,  and  will  be  amended  to  fulfill  the  intent  of  the 
parties,  ut  res  magis  valeat  quam  pereat.  Puleston 
v.  Warburton,  1  Salk.,  48,  was  "Ejectment.  Ver- 
dict, pro  quer.,  wherein  he  had  counted  of  a  demise, 
the  10th  Apr.,  1697,  instead  of  1696,  for  97  was  not 
come  at  the  time  of  the  trial ;  and  the  court  agreed 
that  in  a  judgment  by  confession  on  warrant  of 
attorney,  it  had  and  might  be  amended  in  eject- 
ment, because  without  such  amendment,  the  agree- 
ment and  intent  of  the  parties  could  not  be  ful- 
filled, but  denied  it  in  the  principal  case,  because  it 
altered  the  issue,  and  made  another  title."  In  this 
case  from  Salkeld  there  was  nothing  by  which  to 
amend  the  declaration,  and  the  judgment  roll,  and 
the  cowideratum  est,  except  the  warrant ;  yet  the 
court  say  all  might  be  amended  ;  for  the  judgment 
being  for  the  said  term,  refers  to  the  declaration, 
and  thus,  by  altering  one,  the  other  would  neces- 
sarily be  altered.  That  amendment,  too,  would 
have  been  made  against  the  will  of  the  defendant 
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decision  in  Barrie  v.  Dana  would  have  been 
the  same  in  relation  to  a  fi.  fa.  as  it  was  in 
relation  to  the  ca.  sa.  The  latter  may  or  may 
46*]  *not  affect  the  party  more  severely  than 
&fi.fa.  and  is  the  judgment  of  the  court  to  be 
controlled  by  such  a  consideration?  The  gen- 
tlemen opposed  to  me  (then  Ch.  J.)  lays  down 
the  rule  generally  and  unqualifiedly  in  Same 

But,  in  the  principal  case,  Hart  has  the1  consent  of 
Reynolds  to  every  amendment.  Of  course,  every 
amendment  must  be  made  down  to  the  entry  of  the 
judgment.  The  case  from  Salkeld  shows  that  the 
declaration  may  be  amended.  No  third  person  has 
a  right  to  object,  till  we  arrive  at  the  consideratum 
est,  &c.,  and  if  the  previous  proceedings  be  con- 
sidered as  amended,  the  objection  that  there  is 
nothing1  to  amend  by  falls  to  the  ground. 

The  question,  then,  arises,  whether  if  the  other 
proceedings  be  right,  the  conaideratum,  est,  &c.,  may 
be  altered,  so  as  to  become  conformable  to  the  pre- 
vious proceedings,  and  this  question  iff  answered  in 
the  affirmative,  by  numberless  authorities.  In  Pel- 
ham  v.  Henning,  Cro.  Car.,  594,  the  marginal  note  is 
thus :  '*  If  the  name  of  a  party  be  right  in  the  rec- 
ord, but  wrong  in  the  judgment,  the  judgment  may 
be  amended  by  the  record.  Tis  a  misprision  of  the 
clerk."  In  affirmance  of  the  judgment,  the  judg- 
ment itself  may  be  set  right,  and  amended  by 
another  part  of  the  record,  in  a  fact  which  appears 
to  be  the  misprision  of  the  clerk,  as  in  the  mistake 
of  names  of  parties.  Vide  Bac.  Abr.,  Amendment, 
F,  which  cites  1  Roll.  Abr.,  357,  and  gives,  as  an 
example,  "  Prcedictus  A,"  instead  of  "B,"  and 
"  Charles  "  instead  of  "  Robert."  There  is  a  strong 
analogy  between  a  security  created  by  common 
recovery,  and  one  given  by  warrant  of  attorney. 
Both  are  a  kind  of  judicial  lien ;  and  there  are  many 
instances  of  amendments  in  the  names  of  the  par- 
ties in  these  common  recoveries,  as  well  as  in  fines. 
Recovery,  entered  by  A,  B  and  C,  but  the  name  of  I 
W  totally  omitted,  ordered  by  the  court  to  be 
amended.  For  example ;  warrant  by  W.  R.  and  Hes- 
ter—recovery, W.  R.  and  Margaret,  his  wife, 
amended.  Vin.  Abr.,  Amendment,  L.  On  an  appli- 
cation for  such  an  amendment,  it  was  objected  that 
the  heirs  at  law  would  be  prejudiced,  if  the  fine  was 
amended.  The  court  said  they  could  not  take  notice, 
whether  it  would  be  a  prejudice  to  the  heirs  at  law 
or  not :  but  it  was  the  duty  of  the  court  to  make  the 
fine  agreeable  to  the  deed  and  intention  of  the  par- 
ties. Jb. 

It  will  again  be  objected  that  the  docket  cannot, 
by  law,  be  amended,  for  that  might  be  injurious  to 
purchasers  and  judgment  creditors.  We  answer,  the 
court  have  the  same  power  over  the  docket  as  over 
other  proceedings,  that  of  making  it  subserve  the 
ends  of  justice.  The  rights  of  purchasers  we  wish  to 
have  saved,  either  by  a  conditional  docket,  expressly 
reserving  the  rights  of  prior  purchasers  and  mort- 
gagees, or  by  enjoining  it  on  Hart  to  release  them. 

We  shall  here  be  told  that  judgment  creditors  are 
entitled  to  the  benefit  of  the  Statute  Relative  to 
Docketing  Judgments.  The  Statute  (1  R.  L.,  531) 
enacts,  that  no  judgment  not  docketed  and  entered 
in  the  books,  &c.,  shall  affect  any  lands  or  ten- 
ements, as  to  purchasers  or  mortgagees,  or  have 
preference  against  heirs,  executors  or  administra- 
tors. Expreatrio  unltw  exclimii)  alterius ;  by  making 
the  docket  necessary  as  to  purchasers  and  mort- 
gagees, it  is  made  so  only  as  to  them.  This  consid- 
eration is  the  more  forcible,  when  it  is  recollected 
that,  in  the  1st  section  of  the  same  Act,  the  Legisla- 
ture have  enacted,  that  no  judgment  shall  continue, 
for  more  than  ten  years,  a  lien  as  against  hona  fide 
purchasers,  or  subsequent  incumbrancers,  by  mort- 
gage, judgment,  or  otherwise. 

The  question,  then,  again  recurs,  is  a  judgment 
creditor  a  purchaser,  within  the  meaning  of  this 
Statute?  A  purchaser  is  one  who  acquires  title  oth- 
erwise than  by  descent  (2  Bl.  Com.,  241) ;  but  a  Judg- 
ment creditor  has  no  title  to  the  defendant's  real 
estate.  For  aught  that  appears,  ho  may  go  against 
the  person  or  personal  property.  Indeed,  it  has  txH-n 
settled  in  this  State  that  a  judgment  gives  no  till.- 
ver  M.  Of  course  the  judgment  creditor  can  never 
insist  on  the  docketing  clause  of  the-  Statute-.  The 
court,  in  considering  him  as  a  purchaser,  would 
usurp  legislative  power.  They  would  assume  jun 
dare— turn  jux  etpnnere. 

It  will  be  said  that  he  may  sell  the  defendant's 
real  estate,  and  if  his  judgment  be  the  oldest  our 
docketed,  may  apply  the  avails  to  satisfy  It,  and 
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v.  Dana,  that  the  record  must  be  filed  before 
execution  can  go,  *and  declares  that  such  [*47 
has  been  the  practice  for  30  years.  There  is 
no  difference  between  the  different  kinds  of 
execution,  either  in  law  or  common  sense. 

Suppose  a  cap  ad.  resp.  sent  to  a  sheriff,  who 
never  receives  it,  or  a  letter  directing  a  rule 
for  judgment,  to  be  entered,  *which  mis-  [48 

vest  the  title  in  the  purchaser.  I  answer,  in  that  case 
the  Statute  would  apply,  but  until  a  sale  no  pur- 
chaser can  intervene ;  and,  of  course,  the  Statute, 
by  the  terms  of  it,  can  have  no  application. 

The  question,  then,  arises,  whether  this  possibility 
of  availing  himself  of  this  clause  of  the  Statute  is 
not  sufficient  to  constitute  him  a  purchaser;  and 
this  question  is  emphatically  answered  in  the  neg- 
ative, by  the  decision  in  Jackson  v.  Dubois,  4  Johns.. 
216.  It  was  there  decided  that  a  mortgage  not  regis- 
tered has  a  preference  over  a  subsequent  judgment 
docketed.  The  clause  in  1  R.  L.,  373,  respecting 
mortgages,  coincides  with  that  on  the  subject  of 
docketing  judgments.  It  is  this :  "  No  mortgage, 
nor  any  deed,  conveyance  or  writing,  in  the  nature 
of  a  mortgage,  shall  defeat  or  prejudice  the  title  or 
interest  of  any  bona  fide  purchaser  of  any  lands, 
tenements  or  hereditaments,  unless  the  same  shall 
have  been  duly  registered  as  aforesaid."  The  lan- 
guage in  the  two  statutes  is  so  nearly  the  same,  that 
the  decision  last  cited  may  be  considered  in  point  to 
show,  that  until  a  sale  under  the  judgment  first 
docketed,  the  prior  docketing  creates  no  prefer- 
ence, and  the  Statute  has  no  application.  His 
Honor.  Jwlge  Spencer,  in  delivering  the  opinion  of 
the  court,  says :  "  Before  this  Statute,  there  was  no 
necessity  of  registering  mortgages.  They  would 
have  stood  upon  the  same  footing  as  any  other  Hen 
on  real  property.  Since  the  Statute,  they  must  be 
registered,  or  lose  their  priority  as  to  junior  mort- 
gages, and  be  liable  to  be  defeated  in  case  of  a  bona 
fide  purchase  prior  to  the  registry.  There  is  nothing 
in  the  Statute  which  gives  a  preference  to  a  judg- 
ment docketed  over  an  unregistered  mortgage. 
Should  the  mortgagee  permit  a  sale  to  take  place 
prior  to  the  registry,  then,  in  my  opinion,  the 
vendee  of  the  sheriff  would  be  protected  from  the 
mortgage,  and  it  would  lose  its  priority. 

After  this  decision,  it  may  be  said,  with  the  ut- 
most confidence,  that  the  present  case  stands  on  the 
same  footing  as  it  would  before  the  Statute  Relative 
to  Dockets ;  and  there  cannot  be  a  doubt  that  be- 
fore the  Statute  this  judgment  of  Hart  would  have 
been  a  lien  on  John  Reynolds'  estate ;  and  the 
court,  to  give  effect  to  the  Intent  and  agreement  of 
the  parties,  would  have  ordered  an  amendment, 
precisely  as  a  court  of  equity  would  have  ordered  a 
mistake  in  a  mortgage  to  be  corrected,  as  against  a 
mortgagor,  and  all  persons  who  bought  with  notice 
of  the  defective  mortgage. 

Here  it  appeared  from  the  records  of  the  court,  so 
that  the  fact  could  not  be  misunderstood,  that  by 
the  agreement  of  John  Reynolds,  Hart's  debt  was  to 
be  secured  by  a  judgment  against  his  real  estate, 
and  such  judgment  was  actually  given,  though  in- 
formally. To  say  that  the  judgment  is  not  against 
John,  is  puerile  sophistry.  It  is  a  judgment  against 
him,  though  not  by  his  right  name.  This  objection 
would,  on  the  principle  of  our  opponents,  always 
prevent  an  alteration  in  the  name  of  a  party,  in  a 
conveyance,  or  fine,  or  a  recovery,  or  a  judgment. 
But  the  books  teem  with  amendments  in  every  one 
of  these  cases.  Of  the  records  of  the  court  all  per- 
sons were  bound,  before  the  Statute,  to  take  notice, 
even  executors  and  administrators,  to  determine 
the  priority  of  debts.  6  T.  R.,  1.  So  it  is  said,  in  Tidd, 
860,  that  before  the  Statute  the  defendant's  lands 
were  held  from  the  time  of  the  judgment,  but 
since,  the  docketing  is  necessary  as  to  purchasers 
and  mortgagees.  If  this  court  can  direct  t  lit-  signing 
of  a  judgment  nune  pro  tune,  so  as  to  perfect  the 
oldest  judgment,  though  radically  defective1,  they 
certainly  may  supply  any  other  deficiency ;  for  a 
judgment  not  signed  is,  as  to  the  real  estate,  a  nul- 
lity so  far  forth  as  purchasers  an-  concerned.  To 
supply  the  signing  nunc  pro  tune,  makes  the  judg- 
ment, as  to  all.  dlfftre nt  from  what  it  was  before 
signing.  Thus,  if  the  Christian  name  of  either  party 
were  altered.  It  renders  that  operative  which  before 
was  void.  As  to  the  lien  upon  real  property,  the 
court  create  a  new  judgment,  as  much  in  one  case 
as  In  the  other. 

The  truth  Is,  that  every  alteration  makes  the 
judgment  a  new  one  ;  i.  < ..  It  makes  it  different  from 
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carries,  and  a  thousand  other  cases  arising  in 
our  complex  system  of  practice,  by  which  an- 
other obtains  preference;  will  the  court  relieve 
against  such  mistakes?  Will  they  take  away 
a  preference,  because  accident  was  against  the 
party  who  moved  first?  Is  it  enough  that  a 
judgment  is  planned  without  being  perfected? 
491  Where  is  the  *discretion  of  this  court, 
arising  upon  questions  of  diligence,  to  end? 
We  have  gained  a  legal  preference,  and  are 
entitled  to  retain  it. 

WOODWORTH,  J.,  delivered  the  opinion  of 
the  court.  He  went  much  at  large  into  the 
6O*]  facts  of  the  case,  which  were  *scattered 
through  a  great  variety  of  papers,  and  gave 
the  opinion  of  the  court  on  several  minor 
points,  which  I  have  not  deemed  it  material  to 
notice.  He  then  spoke  to  the  principal  points 
nearly  as  follows: 

what  it  was  before  the  alteration;  and  the  futile 
argument,  that  "if  the  party  knew  of  Hart's  judg- 
ment, yet  that  the  sdenter  did  not  make  it  a  valid 
one,  and  that  he  must  be  supposed  to  have  known  it 
to  be  defective,"  would  prevent  every  amendment. 
It  might  have  been  urged,  with  the  same  force,  in 
the  case  of  Seaman  v.  Drake,  where  the  judgment 
was  not  signed,  as  in  this  case.  If  the  judgment  had 
been  perfect,  no  amendment  would  have  been  nec- 
essary. Every  application  for  an  amendment  sup- 
poses the  judgment  to  be  defective.  The  distinction 
between  a  judgment  creditor  and  a  purchaser,  is  not 
only  founded  on  the  language  of  the  Statute,  but  in 
good  sense ;  for  the  lien  of  a  purchaser  is  specific. 
The  money  is  advanced  upon  the  title  and  credit  of 
the  estate,  but  that  of  a  judgment  creditor  is  gen- 
eral. He  may  go  against  the  person.  So  in  TidtL,  851 : 
"  If  one  article  to  buy  an  estate,  and  pay  the  pur- 
chase money,  and  afterwards  a  judgment  is  recov- 
ered against  the  vendor  by  a  third  person,  who  had 
no  notice,  yet  this  judgment  shall  not,  in  equity, 
affect  the  estate.  But  a  mortgagee,  &c.,  shall  hold 
place  against  the  covenantee ;  for  in  this  case  the 
money  is  lent  upon  the  title  and  credit  of  the  estate, 
and  attaches  upon  the  land ;  but  a  judgment  is  only 
a  general  security— not  a  specific  lien  upon  the 
land."  So,  in  2  Ves.,  663,  per  Ld.  Chancellor:  "A 
prior  mortgagee,  having  a  subsequent  judgment, 
may  tack  the  judgment  to  the  mortgage,  but  a  prior 
judgment  creditor,  getting  a  subsequent  mortgage, 
cannot  do  it,  because  the  judgment  is  not  a  specific 
lien  upon  the  land ;  that  is,  he  does  not  go  on  the 
security— he  has  not  trusted  to  the  credit  of  the 
estate. 

It  is  again  to  be  observed  in  this  case,  that  the 
•creditors  had  notice  of  Hart's  judgment,  when  they 
took  their  own.  The  object  of  a  docket  is  to  give 
notice  to  purchasers,  as  much  as  it  is  the  object  of 
registering  a  mortgage.  There  is  not  the  least  shade 
of  distinction.  Actual  notice,  then,  supersedes  the 
necessity  of  a  docket,  certainly  as  respects  judg- 
ment creditors,  who  are  not  named  in  the  Docketing 
Statute,  and  it  is  sufficient,  in  case  of  a  mortgagee, 
that  he  had  notice  at  the  time  of  taking  his  mort- 
gage. By  the  notice  the  object  of  the  Act  is  an- 
swered, and  taking  the  deed  or  lien,  under  such  cir- 
cumstances, is  a  fraud.  This  doctrine  is  fully  can- 
vassed in  Jackson  v.  Burgott,  10  Johns.,  461,  where 
the  late  Ch.  J.  Kent  says:  "It  may  be  assumed,  as  a 
settled  principle  in  the  English  law,  that  where  a 
subsequent  purchaser,  whose  deed  is  registered,  had 
notice,  at  the  time  of  his  purchase,  of  a  prior  un- 
registered deed,  the  prior  deed  shall  have  prefer- 
ence. The  purchase,  under  such  circumstances,  is 
a  fraud.  It  is  considered  as  done  mala  ftde,  by  as- 
sisting the  original  vendor  to  defraud  the  prior 
vendee:  and  the  courts  will  not  suffer  a  statute, 
made  to  prevent  fraud,  to  be  a  protection  to  fraud. 
The  foundation  of  the  English  doctrine  is,  the  fraud 
of  the  second  purchase,  under  a  knowledge  of  the 
first.  An  unregistered  deed  is  in  no  case  void.  It  is  al- 
ways good  as  against  the  grantor  and  his  heirs."  He 
continues :  "When  the  Statute  says  that  every  deed 
not  recorded  shall  be  adjudged  fraudulent  and  void, 
again-t  a  subsequent  purchaser  for  valuable  con- 
sideration, whose  deed  shall  be  recorded,  it  un- 
doubtedly meant  a  subsequent  purchaser  in  good 
faith.  A  subsequent  purchaser  mala  fide  was  not 
within  the  purview  of  the  Act.  Consequently,  in 
the  case  of  a  second  purchaser,  with  notice,  no  estate 
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We  have  considered  this  case  as  deliberately 
and  fully  as  we  think  its  importance  and  nov- 
elty require;  and  we  are  *satasfled  that  [*51 
the  respective  applications  of  these  parties  are 
addressed  to  the  sound  discretion  of  the  court. 
We  do  not  forget  that  we  are  bound  by  decis- 
ions, as  far  as  they  can  be  made  to  apply  to 
such  a  case  ;  but  we  do  not  find  ourselves  tied 
down  by  these  to  any  particular  course  of  pro- 
ceeding. The  whole  tenor  and  scope  of  the 
cases  appear  to  call  for  a  *very  ex  ten-  f*52 
sive  exercise  of  discretion  in  the  amendment  of 
proceedings  conducted  in  good  faith,  by  filling 
the  chasms  which  may  have  intervened  through 
accident  or  mistake  ;  especially  in  a  case  where 
the  person  whose  rights  are  to  be  affected  has 
had  full  information  that  the  proceedings  are 
perfect,  and  has  gone  on  under  the  idea  that 
they  were  so.  *We  feel  less  delicacy  in  [*53 

passes  to  him  by  the  deed."  The  whole  of  this  opin- 
ion is  worthy  of  particular'  attention,  and  "  mutatis 
mutandis,"  applies  with  peculiar  force  to  a  subse- 
quent judgment  creditor  with  notice  of  a  former 
hen. 

The  moment  such  a  creditor  attempts  to  wrest 
from  the  older  incumbrancer  his  security,  he  him- 
self becomes  an  incumbrancer  mala  fide.  In  such 
case,  no  lien  passes  to  him  by  the  second  judgment. 
It  is  urged  by  the  opposite  counsel,  that  when  the 
credit  was  given,  the  subsequent  Judgment  credit- 
ors had  received  no  notice :  and  therefore  they  are 
purchasers  witnin  the  Docketing  Statute.  This  no- 
tion is  too  absurd  to  require  refutation.  The  credit 
was  not  given  on  the  defendant's  land.  The  credit- 
ors do  not  pretend  to  have  examined  the  records 
before  credit  given,  "qui  tacet  consenlire  vidctur." 
Taylor  admitted  that  he  did  not  examine  them.  It 
appears  from  Reynolds'  affidavit  that  he  told  both 
Taylor  and  Doe,  at  the  time  of  executing  their 
bonds  and  warrant,  of  the  existence  of  Hart's  judg- 
ment. Taylor  admitted  to  Mitchell  that  he  knew 
of  Hart's  judgment  and  execution  when  he  took  his 
own.  Doe,  in  his  affidavit,  admits  that  he  knew  of 
Hart's  judgment  when  Hart's  execution  issued, 
viz.:  the  28th  of  July,  whereas  the  judgment  in 
favor  of  Doe  was  filed  the  5th  of  Aug.,  and  Doe 
stated  that  he  knew  of  no  irregularity  in  Hart's 
judgment  until  Sept.  Suppose  A  takes  a  mortgage, 
but  does  not  have  it  registered,  and  B  lends  money 
on  a  note  of  the  mortgagor,  without  notice  of  the 
mortgage,  and  afterwards,  after  A's  mortgage  is 
registered,  B  takes  another  mortgage,  it  would  be 
ludicrous  for  him  to  claim  priority,  as  a  purchaser, 
because  when  he  advanced'  the  money  on  a  note  he 
knew  not  of  A's  mortgage.  Suppose  in  the  case  now 
before  the  court,  on  an  application  for  an  amend- 
ment, there  appeared  to  be  no  judgment  creditors, 
nor  any  one  to  oppose,  except  a  grocer,  who  had 
credited  Reynolds  a  few  shillings :  and  suppose  he 
should  allege,  that  he  would  not  have  trusted  him 
if  he  had  known  of  Hart's  jugment ;  would  such 
opposition  avail  anything?  Or  could  he  be  consid- 
ered, in  any  sense,  as  a  purchaser  ?  It  is  sufficient, 
in  the  case  of  a  deed  or  mortgage,  that  the  subse- 
quent grantee  or  mortgagee  had  notice  when  he 
took  his  deed  or  mortgage.  By  taking  it  he  does  an 
act  against  conscience ;  i.  e.,  if  it  is  ever  applied  to 
destroy  an  older  lien.  9  Johns.,  168. 

The  present  is  an  appeal  to  the  equitable  powers 
of  the  court.  Of  course  they  ought  to  give  such 
relief  as  a  court  of  equity  would  give  in  this  or 
similar  cases.  Suppose  A  contracts  to  sell  to  B,  and 
he  afterwards  sells  to  C— B  files  a  bill  to  compel 
specific  performance,  charging  C  with  collusion — 
C  must,  in  his  answer,  not  only  make  out  that  he  is 
a  fair  bonaflde  purchaser,  for  a  valuable  considera- 
tion, but  also  that  this  was  without  notice  of  B's 
interest.  Here  Hart  applies  for  the  specific  lien 
intended,  and  agreed  to  be  given.  No  one  can  pre- 
vent the  equitable  interference  of  the  court  but  a 
purchaser,  and  that  without  notice.  Doe  and  Taylor 
are  neither  of  them  purchasers,  and  they  both  had 
notice. 

Again ;  a  defective  security  will  be  enforced  in 
equity,  against  creditors  who  have  only  a  general 
—not  a  specific  lien,  as  judgment  creditors.  In 
Taylor  v.  Wheeler,  2  Salk.,  449,  a  copyholder  in  fee 
surrendered  to  the  use  of  the  mortgagee  in  fee.  and 
became  bankrupt  before  presentment,  and  there 
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going  for  this  purpose  to  the  utmost  limit  of 
our  power,  when  it  is  plain  that  no  one  can 
suffer  from  its  exercise.  The  amendment  of 
proceedings  must,  in  a  great  measure,  rest  upon 
this  consideration. 

Here  is  not  a  struggle  in  relation  to  the 
.avails  of  a  freehold  estate,  the  disposition  of 
54*]  which  might  be  controlled  by  *the  pri- 
ority of  the  judgments,  which  are  in  them- 
selves liens  upon  that  kind  of  property  ;  but 
it  relates  to  the  personalty,  which  is  bound  by 
an  execution  alone.  A  knowledge  that  there 
was  or  was  not  a  judgment  in  existence,  could 
in  no  way  be  material  to  Russ,  or  the  creditor 
who  assigned  to  him,  for  the  reason  that  a 
•judgment,  per  se,  could  not  affect  their  rights. 
The  important  facts  in  relation  to  this  case 
were  perfectly  understood  by  all  the  parties  in 
interest,  as  early  as  May  Term,  1822,  when  the 

never  was  any  presentment  made,  and  the  question 
was.  whether  the  assignees  of  the  Commissioners  of 
Bankruptcy,  or  the  mortgagee,  should  be  preferred; 
.and  per  Ld.  Chancellor :  "Though  the  surrender  was 
void  in  law,  for  want  of  a  presentment,  and  that 
might  be  the  laches  of  the  mortgagee,  in  not  pro- 
•curing  it,  yet  the  surrender  was  a  lien,  and  bound 
the  land  in  equity,  and  the  assignee  ought  not  to  be 
in  a  better  case  than  the  bankrupt,  who  was  plainly 
bound,  in  equity,  by  this  defective  conveyance. 
It  was  amended,  as  appears  by  2  Vern.,  564,  S. 
C.  On  the  same  principle,  there  cannot  be  a 
•doubt  but  a  court  of  equity  would  order  this  judg- 
ment docketed  nunc  pro  tune,  as  against  all  but 
iinnn  fide  purchasers.  The  opposition  of  a  judg- 
ment creditor  could  not  prevent  it.  More 
especially,  when  it  appeared  that  he  took  his  in- 
cumbrance  with  notice  of  the  defective  one,  a  Court 
of  Chancery  would  refuse  to  listen  to  his  objection 
for  a  moment.  If  chancery  would  give  the  relief 
sought,  will  this  court  drive  us  to  the  enormous  ex- 
pense of  applying  to  that  court  for  relief,  which 
this  court  has  equal  power  to  give?  It  appears 
from  the  cases  cited  (6  T.  R.,  8,  and  7  T.  R.,  699)  that 
this  court  can  do  whatever  the  ends  of  justice  re- 
quire, in  regard  to  amending  their  records. 

That  the  second  judgment  creditor  knew  of  the 
older  judgment  at  the  time  of  obtaining  his  own- 
that  he  has  equal  equity  with  the  first,  while  at- 
tempting to  defeat  the  prior  one,  and  wrest  from  the 
oldest  creditor  his  security,  is  a  doctrine  which 
would  be  scouted  from  a  court  of  equity. 

As  to  the  case  of  Sale  v.  Crompton.  1  Wils.,  61,  and 
Wentworth  v.  Staford,  Ld.  Raym.,  68,  cited  on  the 
other  side,  against  an  amendment,  they  both  pro- 
ceed on  the  ground  that  an  amendment  would  be 
injurious  to  purchasers.  The  judgments,  in  both 
cases,  were  old  ones ;  the  purchasers  could  not  be 
ascertained ;  nor  was  any  offer  made  to  release 
them,  or  have  their  rights  saved.  In  the  case  now 
before  the  court,  Reynolds  swears  there  are  but 
three  purchasers,  and  those  Hart  offers  to  release, 
or  to  have  their  rights  and  those  of  all  other  possi- 
ble purchasers,  saved  by  a  conditional  docket.  In 
Bac.  Abr.,  Amendment,  F,  also  cited  on  the  other 
side,  it  is  conceded,  that  if  the  rights  of  purchasers 
did  not  come  in  question,  the  judgment  might  be 
amended  to  any  extent. 

Neither  can  it  be  said  that  a  Judgment  not  dock- 
eted is  not  a  lien  ;  for  the  case  of  Seaman  v.  Drake, 
shows  the  incorrectness  of  such  a  position.  In  that 
case  the  Judgment  was  not  signed,  and  therefore, 
had  no  lien  as  to  purchasers ;  yet  the  court  allowed 
it  to  be  amended,  as  well  as  to  purchasers  as  judg- 
ment creditors.  The  truth  is,  a  judgment  not 
docketed  is  a  lien.  It  was  so  at  common  law,  and  in 
Seaman  v.  Drake  the  court  created  a  lien  where 
none  before  existed.  In  the  case  clU.-d  from  2  Vern., 
564,  chancery  made  good  a  totally  void  surrender, 
stating  that  though  void,  yet  it  was  a  lien  as  be- 
tween the  parties,  and  the;  asslgnws  were  only  gen- 
eral creditors,  and  had  not  a  specific  Hen,  as  mort- 
gages have.  So,  in  this  case,  our  judgment  was  a 
lien  :  equity  would  compel  the  defendant  to  comply 
with  his  agn-einent,and  the  resistance  of  those  cred- 
itors who  knew  of  Hart's  judgment  is  uneoiisclen- 
tious,  dishonest  and  fraudulent.  In  asking  that  the 
Judgment  be  amended,  as  to  Taylor  and  Doe.  we  re- 
quest nothing  unreasonable  or  Improwr.  As  to  the 
other  judgment  creditors,  not  now  before  the  court, 
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subject  was  before  this  court  upon  a  disclosure 
of  those  facts.  The  money  now  in  question 
was  *awarded  to  Chichester  &  Van  [*55 
Wyck,  and  the  rights  of  the  parties  fully  set- 
tled. Now  here  is  nothing  in  fieri.  The  vari- 
ous executions  were  levied — a  sale  made  under 
the  direction  of  the  court — the  avails  paid  into 
court,  to  abide  our  order,  which  awarded  the 
money  to  Chichester  &  Van  Wyck — and  that 
money  has  been  actually  paid.  The  order  of 
the  court  has  been  executed.  It  is,  at  least, 
doubtful,  on  this  ground  alone,  whether  we 
have  power  to  disturb  the  dispositions  which 
have  been  made — whether  this  money  has  not 
passed  beyond  the  bounds  of  our  summary 
jurisdiction.  It  is  true  that  a  matter  once 
passed  upon,  in  this  way,  is  not  deemed  tech- 
nically res  judicata.  It  may  be  opened.  We 
will  hear  it  again,  upon  good  cause  being 

we  are  not  very  anxious  that  the  court  should  in- 
terfere. 
The  Court  directed  the  following 

RuLE  :  August  22d,  1817. 
(After  the  title  of  the  cause.) 
A  motion  having  been  made  on  behalf  of  Walter 
Doe  and  James  Taylor,  judgment  creditors  of  John 
Reynolds,  to  set  aside  the  execution  issued  to  the 
sheriff  of  Saratoga  Co.,  in  the  above  cause,  on  the 
grounds  specified  in  the  notice  of  said  motion,  and 
a  cross-motion  having  been  made  by  Richard  P. 
Hart,  to  amend  the  record  of  judgment  and  pro- 
ceedings connected  with  such  record,  filed  the  6th 
day  of  June,  one  thousand  eight  hundred  and 
eleven,  in  favor  of  Richard  P.  Hart,  against  Elisha 
Reynolds,  entered  and  filed  by  virtue  of  a  warrant 
of  attorney  attached  to  said  record,  executed  by 
John  Reynolds,  and  also  the  docket  of  said  judg- 
ment and  the  entry  of  the  time  of  signing  said 
record  nunc  pro  tune,  on  the  grounds  set  forth  in 
the  affidavits  on  which  said  cross-motion  is  founded; 
on  reading  and  filing  the  affidavits  read  in  this  cause, 
ordered,  on  motion  of  Mr.  Mitchel,  counsel  for 
Richard  P.  Hart,  that  the  motion  to  set  aside  said 
execution  be  denied,  upon  the  payment  of  the 
costs  of  the  motion  to  set  the  same  aside,  by  the 
said  Richard  P.  Hart.  It  is  further  ordered,  by  and 
with  the  consent  of  John  Reynolds,  that  the  judg- 
ment record  and  proceedings  connected  with  such 
record,  filed  June  6,  one  thousand  eight  hundred 
and  eleven,  in  favor  of  Richard  P.  Hart  against 
Elisha  Reynolds,  entered  and  filed  by  virtue  of  a 
warrant  of  attorney  attached  to  said  record,  exe- 
cuted by  John  Reynolds,  for  ten  thousand  dollars, 
be  amended  by  inserting  the  name  of  John  Rey- 
nolds instead  of  Elisha  Reynolds,  as  often  as  the 
latter  occurs  in  said  record  of  judgment  and  such 
proceedings,  and  that  the  book  of  dockets,  as  far  as 
it  relates  to  said  judgment,  be  altered,  so  as  to  con- 
form to  the  amended  judgment  as  to  the  defend- 
ant's name  and  the  amount  of  the  judgment,  and 
that  the  day  of  signing  said  judgment  be  altered  to 
the  day  when  it  was  docketed:  and  that  said  amend- 
ments be  made  nunc  pro  tune,  so  that  the  said  judg- 
ment shall  be,  in  all  respects,  a  perfect  judgment 
for  ten  thousand  dollars,  against  John  Reynolds, 
entered,  signed,  filed,  docketed  and  inserted  in  tin- 
book  of  dockets,  the  said  June  6,  one  thousand  eight 
hundred  and  eleven  ;  provided,  that  the  clerk  shall 
express  in  the  said  book  of  dockets,opposite  said  de- 
fendant's name,  where  said  judgment  is  docketed 
therein,  thattberiffhtSOfbonajIcM  purchasers  from, 
and  mortgagees  of  said  John  Reynolds,  between 
the  6th  of  June,  one  thousand  eight  hundred  and 
eleven,  and  the  day  of  entering  tills  rule,  shall  not 
be  prejudiced  by  such  alteration  of  said  books  of 
dockets,  and  provided  a  copy  of  this  rule  IK-  at- 
tached to  the  said  record.  It  is  further  ordered,  that 
a  oopy  of  thlfl  rule  be  served  on  each  of  the  Judg- 
ment creditors  of  John  Reynolds,  whose  lien  ac- 
crued before  this  day.  withiii  six  weeks  from  this 
time.  It  is  understood,  however,  that  this  court, 
will  make  such  order  the  next  term  of  this  court 
|  as  shall  be  just.  In  relation  to  the*  judgment  in  this 
I  cause,  as  to  all  judgment  creditors  of  the  said  John 
I  Reynolds,  whose  lien  accrued  before  the  day  of 
entering  this  rule,  except  Walter  Doe  and  James 
Taylor,  provided  application  IK-  duly  made  therefor, 
the  next  term  of  this  court,  and  not  afterwards. 
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shown  ;  but  where  the  order  made  has  been 
carried  into  full  execution,  and  the  party  has 
gone  off  with  the  avails  in  his  pocket,  it  is 
deserving  of  great  consideration,  at  least, 
whether  we  can  bring  him  back  into  court 
upon  motion,  and  dictate  the  course  he  shall 
take,  whatever  additional  light  may  be  thrown 
around  the  subject ;  and  this,  in  a  special  man- 
ner, where  all  has  gone  forward  in  good  faith. 
Take  the  case  of  a  motion  to  enter  satisfaction 
upon  the  judgment  roll,  on  the  ground  that 
the  money  has  been  paid  :  the  defendant 
swears  to  the  payment,  which  the  plaintiff  as 
solemnly  denies  :  the  case  being  balanced,  the 
motion  is  denied.  At  another  term,  the  de- 
fendant renews  his  application,  upon  the  ground 
that  he  has  since  discovered  a  release,  or  re- 
ceipt of  the  plaintiff,  acknowledging  that  he 
had  received  the  money.  We  might  hear  the 
application,  and  grant  the  necessary  relief, 
provided  the  judgment  yet  remained  in  fieri  ; 
but  suppose,  in  the  meantime,  that  the  money 
had  been  paid  to,  and  pocketed  by  the  plaint- 
iff, I  should  doubt  the  power  of  the  court  to 
afford  redress  in  this  manner.  The  suit  is  at 
an  end,  and  the  whole  becomes  a  matter  in 
pats.  So  of  a  motion  for  a  new  trial,  on  the 
ground  that  undiscovered  evidence  was  be- 
hind, which  is  refused  :  and  the  judgment 
perfected  and  execution  had  ;  a  second  applica- 
tion would  hardly  be  received,  under  such  cir- 
cumstances, however  strong  the  appeal.  There 
is  a  point  at  which  these  summary  applications 
should  cease,  like  every  other  litigation,  for 
the  sake  of  certainty  and  social  quiet. 
56*]  *But  there  is  a  precedent  which  is 
very  direct  to  bear  us  out  in  amending  this 
proceeding  on  the  part  of  Chichester  &  Van 
Wyck,  even  were  the  money  now  in  the  hands 
of  the  clerk.  I  allude  to  the  case  of  Clone  v. 
Gittespey,  3  Johns.,  526.  A  judgment  had 
been  signed  and  docketed  upon  a  warrant  of 
attorney  ;  but,  through  mistake,  the  name  of 
the  defendant's  attorney  was  neither  sub- 
scribed to  the  cognovit  nor  inserted  in  the  roll. 
Mancius  having  obtained  a  subsequent  judg- 
ment against  the  defendant,  a  motion  was 
made  by  the  plaintiff  to  amend  the  proceed- 
ings nunc  pro  tune.  Now  that  record  was  in- 
valid. Both  parties  considered  it  so  ;  and  the 
application  was  opposed  because  the  rights  of 
Mancius  were  to  be  affected  by  the  amend- 
ment. Executions  on  both  judgments  had 
been  delivered  to  the  sheriff,  the  execution  of 
Close  being  first  delivered,  and  both  he  and 
Mancius  claimed  a  preference  ;  yet  Close  was 
allowed  to  amend,  though  both  executions 
were  levied  on  the  same  property.  The  judge 
who  gave  the  opinion  of  the  court  declares 
broadly  (and  in  this  he  is  sustained  by  all  the 
authorities)  :  "I  cannot  perceive  that  our 
right  to  amend,  in  case  of  the  mistake  of  one 
of  our  officers,  is  to  be  controlled  by  the  effect 
which  is  to  be  produced  in  another  case.  All 
amendments  affect,  more  or  less,  third  per- 
sons." That  case  is  much  in  point,  and,  in- 
deed, appears  to  me  precisely  parallel  in  prin- 
ciple with  the  one  before  us,  the  application 
for  an  amendment  in  which  comes  strongly 
commended  to  us  by  the  principles  of  justice. 
Chichester  &  Van  Wyck  had  a  judgment  and 
execution,  perfect  in  every  particular,  as  it 
respects  personal  property,  except  in  the  mere 
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formality  of  filing  in  the  clerk's  office.  In- 
stead of  being  answered  by  a  constructive- 
docket-notice,  which  was  deemed  sufficient 
for  the  junior  creditor  in  Close  v.  Gillespey, 
Russ  had  actual  notice,  in  the  most  explicit 
manner,  by  an  execution  and  levy.  We  leave 
him  in  possession  of  all  the  rights  upon  which 
he  could  ever  calculate,  in  legal  propriety,  with- 
out granting  his  motion.  This  must  be  denied; 
and  Chichester  &  Van  Wyck  must  take  the 
effect  of  their  motion  to  amend. 

SUTHERLAND,  «7.  It  is,  perhaps,  proper  to- 
add,  that  in  forming  the  opinion  which  has 
been  delivered,  we  must  not  *be  under-  [*57 
stood  as  questioning  the  case  of  Barrie  v. 
Dana,  or  as  doubting  that,  in  all  cases,  the  roll 
should  be  filed  before  execution  can  issue. 
We  have  been  governed  much  by  the  peculiar 
circumstances  attending  this  particular  case. 
The  subsequent  creditor  knew  of  the  judg- 
ment, and  relied  solely  on  technical  ground  to 
defeat  it.  We  hear  no  complaints  from  the 
party  defendant. 

Rule  accordingly, 

Distinguished-21  Hun,  511. 

Cited  In— 10  Wend.,  543 ;  18  Wend.,  677 ;  19  Wend.,, 
92 ;  4  Den.,  243 :  10  Paige,  361 ;  2  Sand.  Ch.,  165 ;  1  N. 
Y.,  172:  17  N.  Y..  449:  &  N.  Y.,  333;  36  N.  Y.,  636;  55 
N.  Y.,  166;  67  N.  Y.,202;  3  Trans.  App.,  239 ;  1  Lans., 
192 ;  6  Barb.,  313 ;  3  How.  Pr..  215 ;  4  How.  Pr.,  18 ;  5 
How.  Pr.,  383 ;  6  How.  Pr.,  289 ;  7  How.  Pr.,  267 ;  52 
How.  Pr..  161:  56  How.  Pr.,  10:  43  Super.,  529;  2 
Daly,  205 ;  Co.  N.  S.,  49 ;  9  Bank.  Reg.,  164 ;  25  Hun, 
535 ;  36  Mich.,  103 ;  44  Mo.,  342 :  21  Minn.,  55. 


JACKSON,  ex  dem.  WILLIAMS  and  WASH- 
BURN, 

v. 

MILLER. 

Ejectment — Motion  to  Stay  Proceedings  until 
Costs  in  Former  Suit  are  Paid —  When  may 
be  Made. 

A  motion  to  stay  proceedings  in  a  second  suit,  till 
the  costs  of  a  former  suit  for  the  same  cause  are 
paid,  is  in  season,  if  made  at  any  time  while  the  lat>- 
ter  is  in  a  course  of  litigation. 

Thus,  the  court  will  hear  it  after  verdict  for  the 
plaintiff  in  the  second  cause,  subject  to  the  opinion 
of  the  court,  and  a  case  made  and  noticed  for  argu- 
ment by  the  defendant. 

MR.  R.  WESTON,  for  the  defendant,  moved 
that  proceedings  be  stayed,  on  the  part 
of  the  plaintiff,  till  the  costs  of  a  former  eject- 
ment, brought  by  Jackson  (the  now  defendant), 
against  Washburn,  one  of  the  lessors  of  the 
plaintiff  for  the  same  premises  now  in  ques- 
tion, in  which  a  verdict  and  judgment  were 
rendered  for  the  then  plaintiff,  and  a  writ  of 
possession  executed,  in  virtue  whereof  the 
(now)  defendant  was  put  in  possession,  be 
paid.  It  appeared,  by  affidavit,  that  on  the 
trial  of  the  first  ejectment,  Washburn,  the  de- 
fendant, made  title,  by  a  lease  from  Williams, 
the  other  lessor  in  this  suit,  and  that  Williams 
claimed  as  heir  of  his  father.  On  the  trial  of 
this  cause,  the  same  title  came  in  question,  on 
nearljr  the  same  evidence  as  in  the  first  ;  that 
a  verdict  was  taken  therein  for  the  (now) 
plaintiff  subject  to  the  opinion  of  the  court, 
upon  which  a  case  had  been  made,  but  not  yet 
argued,  though  it  had  been  noticed  for  argu- 
ment by  the  defendant's  attorney.  Washburn 
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had  absconded  shortly  after  the  trial  of  the 
first  action,  the  costs  of  which  had  never  been 
paid. 

This  motion  was  made  on  the  authority  of 
Jackson  v.  Edwards,  1  Cow. ,  138. 

Mr.  D.  Russell,  contra,  said  the  application 
was  too  late.  The  court  might  as  well  be 
called  on  to  stay  a  writ  of  possession,  after 
judgment  docketed.  Where  the  defendant  has 
58*]  thought  *proper  to  meet  the  question  of 
title  upon  its  merits,  and  that  has  been  decided 
against  him,  the  court  should  not  listen  to  an 
application  of  this  kind.  There  is  no  case  to 
be  found  where  such  an  application  has  been 
sustained,  at  this  stage  of  the  proceedings.  It 
would  be  unjust  to  permit  a  party  to  lie  by, 
until  the  costs  of  the  plaintiff  have  accumu- 
lated by  a  trial  and  verdict ;  and  after  nearly 
all  the  expense  has  been  incurred  which  could 
arise  in  the  whole  course  of  the  suit,  then  ob- 
tain a  stay  of  proceedings.  The  application 
might,  and  should  have  been  made  at  an  earlier 
stage  of  the  cause  ;  and  has  been  waived  by 
delay. 

Curia.  We  think  otherwise  ;  and  that  the 
application  comes  before  us  in  season,  if  made 
at  any  time  while  the  cause  is  in  a  course  of 
litigation. 

Motion  granted. 

Cited  in-10  Wend.,  544:  18  Wend.,  653;  27  How. 
Pr.  156. 


MARSH  v.  EASTMAN. 

Certiorari — Course"  of  Defendant,  when  Justice 
Fails  to  Make  Return. 

On  certiorari,  the  defendant  cannot  compel  a  re- 
turn. 

His  course  is  to  non  pros,  the  plaintiff  in  error,  if 
he  does  not  cause  a  return  to  be  made.  ' 

ON  certiorari  to  a  justice's  court.     The  par- 
ties had  proceeded  to  an  issue  of  in  nullo 
est  erratum,  without  the  justice's  having  made 
any  return  ;  and  now, 

A  motion  was  made,  on  the  part  of  the  de- 
fendant, for  a  rule  requiring  the  justice  to 
make  a  return. 

Curia.  He  should  non  pros,  the  plaintiff,  if 
he  does  not  cause  a  return  to  be  made.  The 
defendant  has  no  right  to  call  upon  a  justice 
to  make  a  return.  This  is  the  business  of  the 
plaintiff. 

Motion  denied. 


59*]   *!N  THE  MATTER  OF  GILBERT 
•P. 

THE  JUDGES  OF  THE  COURT  OF  COM- 
MON PLEAS  OF  THE  COUNTY  OF 
NIAGARA. 

Mandamus—  Will  not  Issue  to  Control  Discretion 
of  Common  Pleas. 

On  setting  aside  a  ca.  «a.  for  Irregularity,  the 
Court  of  C.  P.  required  the  party  against  whom  it 
issued  to  stipulate  that  he  would  not  bring  false 
imprisonment;  and  on  motion  to  this  court  for  a 
iiKiintiuniiM  requiring  them  to  vacate  thr  condition, 
held,  that  this  was  matter  of  discretion  In  the  court 
below  with  which  this  court  would  not  interfere. 

COWEN  8. 


A  VERDICT  in  the  C.  P  of  Niagara  had 
been  rendered  against  Gilbert  in  favor  of 
one  Tuttle.  Gilbert  brought  error,  and  put  in 
bail,  after  which  Tuttle  sued  out  a  ca.  sa.,  on 
which  Gilbert  was  arrested.  The  C.  P.  after- 
wards set  this  writ  aside,  on  the  ground  that 
the  writ  of  error  was  a  supersedeas  of  execu- 
tion, but  imposed  the  condition  that  Gilbert 
should  stipulate  not  to  bring  false  imprison- 
ment. And  now, 

A  motion  was  made  for  a  mandamus  com- 
manding the  judges  below  to  strike  out  this 
condition ;  but, 

The  Court  were  clear  against  the  motion, 
and  denied  a  rule  to  show  cause.  They  said 
that  requiring  this  condition  was  a  mere  mat- 
ter of  discretion  with  the  court  below,  and  this 
court  would  not  interfere. 

Motion  denied. 

Cited  in— 5  Wend.,  123 ;  3  Abb.  Pr.,  63. 


IN  THE  MATTER  OP  UNDERWOOD,  an  In- 
solvent Debtor, 

THE  HON.  J.  T.  IRVING,  First  Judge  of 
the  Court  of  Common  Pleas  of  the  City  of 
NEW  YORK. 

Application  for  Discharge,  under  Act  to  Abolish 
Impi-isonment  for  Debt— Order  for  Ten  Weeks' 
Advertisement — Affidavit  of.  Six  Weeks'  Adver- 
tisement— Order  on,  for  Assignment,  Void. 

On  an  application  for  a  discharge,  under  the  Act 
to  Abolish  Imprisonment  for  Debt  in  Certain  Cases 
(sess.  42,  ch.  101),  and  order  for  ten  weeks'  adver- 
tisement to  creditors,  and  a  publication  of  only  six 
weeks,  and  then  an  order,  by  mistake,  for  assign- 
ment, which  is  made,  the  second  order  is  a  nullity, 
being1  made  without  jurisdiction,  and  the  commis- 
sioner may  refuse  to  sign  the  discharge. 

MAR.  6,  1824,  the*  insolvent  presented  his 
petition  to  the  Hon.  J.  T.  Irving,  Firs,t 
Judge  of  the  Court  of  C.  P.  of  the  City  of  N. 
Y.,  for  a  discharge  under  the  "  Act  to  Abolish 
Imprisonment  for  Debt  in  Certain  Cases," 
passed  Apr.  7,  1819.  His  Honor  made  the 
usual  jnrder  for  the  creditors  to  appear  May  24 
following,  and  directed  by  this  order  that  the 
same  should  be  published  for*ten  weeks.  [*GO 
May  24  affidavits  of  publication  were  pro- 
duced, and  no  person  appearing  to  oppose,  the 
usual  order  for  an  assignment  was  made,  the 
assignment  executed,  and  on  the  next  day  a 
certificate  was  produced  from  the  assignees 
appointed  by  the  judge  that  the  insolvent  had 
executed  the  assignment.  But,  on  application 
for  a  discharge,  the  judge  stated  that  since 
making  the  order  for  assignment  he  had  dis- 
covered that  two  of  the  affidavits  of  publica- 
tion stated  the  same  to  have  been  made  six 
weeks  instead  of  ten.  The  attorney  of  the  in- 
solvent was  ignorant,  till  then,  that  the  affida- 
vits were  defective,  and  he  insisted  that  the 
judge  was  bound  to  sign  the  discharge,  it 
being  too  late  after  making  the  order  and  exe- 
cuting the  assignment,  there  being  no  objec- 
tion on  the  score  of  want  of  good  faith  in  the 
insolvent  to  inquire  into  the  regularity  of  no- 
tice. But  the  judge  was  of  a  "different  opin- 
ion, and  refused  to  sign  the  discharge.  The 
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omission  to  advertise  the  ten  weeks  was  through 
inadvertence. 

A  motion  was  now  made  for  a  mandamus 
commanding  Judge  Irving  to  proceed  and  grant 
the  discharge,  and, 

Mr.  K  Sedgwick,  for  the  motion,  cited  5  L. 
N.  Y.,  116  a,  sess.  42,  ch.  101,  sec.  2,  and  in- 
sisted that  it  was  intended  by  the  law  that  the 
whole  investigation  to  be  made  by  the  judge, 
the  whole  trial,  &c.,  should  be  made  before 
the  order  for  assignment.  When  that  order  is 
made,  all  prior  questions  are  res  judicata.  It 
is  certain  that  there  can  be  but  one  trial  by 
jury  ;  and  it  is  well  understood  that  all  ques- 
tions of  fraud  are  to  be  settled,  if  heard  by  the 
judge,  before  granting  the  order.  A  fortiori, 
questions  of  form,  notice,  &c.,  ought  to  be 
adjudged  before  that  time. 

The  3d  section  of  the  Act  is  imperative  that 
upon  the  insolvent's  producing  a  certificate, 
&c.,  the  judge  shall  declare  under  his  hand 
and  seal,  &c. 

He  cited  the  case  of  Bradstreet,  13  Johns., 
385,  as  in  point.  The  ground  on  which  the 
court  held,  in  that  case,  that  the  Recorder 
could  vacate  the  order  was  collusion  to  pre- 
vent the  creditors  from  opposing.  Besides, 
the  whole  matter  was  there  in  fieri  when  the 
61*]  Recorder  was  applied  *to  to  vacate  the 
order.  The  assignment  had  not  been  made 
and  certified.  How  can  the  assigned  property 
in  this  case  be  got  back  ?  The  assignees  hold 
it  in  trust  for  the  creditors.  The  judge  had 
executed  his  powers,  and  the  assignment 
vested  the  property  in  the  assignee. 

Curia.  We  do  not  view  the  matter  in  this 
light.  The  first  order  made  pursuant  to  the 
Statute  had  been  disregarded.  The  ten  weeks' 
advertisement  was  necessary  to  give  the  com- 
missioner jurisdiction.  Till  this  was  done,  he 
had  no  authority,  and  the  second  order  was  a 
nullity.  The  assignment  must  probably  share 
the  same  fate,  though  it  is  not  necessary  to 
pass  upon  the  effect  of  this,  and  we  must  not 
be  understood  as  doing  so.  We  are  not  to  be 
guided  by  a  consideration  of  the  embarrass- 
ment which  may  arise  from  that  act. 

Motion  denied. 

Cited  in— 1  Hill,  140:  3  Barb.,  346;  16  Barb.,  850;  19 
How.  Pr.,  240;  2  Abb.  Pr.,  179;  10  Abb.  Pr.,  471 ;  8 
Abb.  N.  S.,  204;  2  Abb.  N.  C.,  375;  4  E.  D.  S.,  309. 


MANN  v.  SWIFT. 

Return  to  Certiorari. 

The  return  to  a  certiorari  must  contain  a  com- 
plete history  of  the  proceedings  in  itself— not  by 
reference  to  the  affidavit  on  which  it  is  founded. 

ON  certiorari  to  a  justice's  court.  The  return 
of  the  justice  merely  referred  to  the  copy 
of  the  affidavits  on  which  the  certiorari  was 
founded,  and  stated  that  "  the  same  were  sub- 
stantially true,  except  such  parts  as  relate  to 
the  separation  and  drinking  of  spirituous 
liquors  by  the  jurors  who  tried  said  cause, 
which  may  be  true,  but  the  following  is  what 
came  to  my  observation,"  &c. 

Mr.  M.  Hoffman  moved  to  set  this  return 
aside  as  irregular. 

Mr.  J.  Lynch,  contra. 
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Curia.  This  practice  of  referring  to,  and 
adopting  the  affidavit  on  which  the  certioi'ari 
is  founded,  is  irregular.  The  return  should 
contain  a  complete  nistory  of  the  proceedings 
in  itself.  Not  doing  so,  it  must  be  set  aside. 

Rule  accordingly. 


•ROGERS  v.  COLEMAN.       [*62 

Action  on  Bond—  Verdict  for  Plaintiff,  without 
Assignment  of  Breaches  or  Assessment  of 
Damages — Subsequent  Assignment  and  As- 
sessment, by  writ  of  Inquiry,  Proper. 

Debt  on  bond  to  perform  covenants— Issue  and 
verdict  for  plaintiff  but  no  assignment  of  breaches 
nor  assessment  of  damages  by  the  jury ;  the  plaint- 
iff may  afterwards  assign  breaches  and  have  bia 
damages  assessed  upon  a  writ  of  inquiry,  under  the 
Statute  (sess.  36,  ch.  56,  sec.  7, 1 R.  L..  518). 

DEBT  on  bond  for  the  performance  of  cov- 
enants. Plea,  non  est  factum.  Upon  this 
plea  the  plaintiff  proceeded  to  trial,  and  took  a 
verdict  for  the  plaintiff,  without  having  yet 
assigned  breaches,  at  the  Monroe  Circuit,  in 
Mar.  last.  Apr.  22,  the  plaintiff's  attorney 
served  the  defendant's  attorney  with  a  copy  of 
the  assignment  of  breaches,  and  with  notice 
of  executing  a  writ  of  inquiry,  for  May  4, 
before  the  sheriff  of  Monroe  Co.,  on  which 
day  it  was  accordingly  executed. 

Mr.  A.  Sampson  moved  to  set  aside  the  pro- 
ceedings as  irregular.  He  said  there  should 
have  been  an  assignment  of  breaches,  and  an 
assessment  of  damages  by  the  jury  who  tried 
the  cause.  He  cited  Tuxbury  v.  Miller,  19 
Johns.,  311. 

Atr.  S.  M.  Hopkins,  contra. 

Curia.  The  ordinary  practice  is  to  assign 
breaches,  and  have  the  damages  assessed  by 
the  jury  who  try  the  cause,  yet,  where  this  is 
omitted,  we  are  clear  that  the  plaintiff  is  not 
foreclosed,  but  may  proceed  as  he  has  done  in 
this  case. 

Motion  denied. (a) 

(a)  Vide  1  Saund.  58,  n.  1,  and  the  cases  there  cited, 
and  forms  given  by  Sergeant  Williams.  Also,  2 
Saund.,  187  a,  187  ft,  n.  2,  where  this  practice  of  as- 
signing breaches  and  assessing  damages,  after  ver- 
dict, and  before  judgment,  is  mentioned  and  ap- 
proved of  by  him.  And  he  says  that  the  form  of 
entering  the  suggestion  may  be  the  same  as  in 
case  of  judgment  on  demurrer,  which  he  gave  inl 
Saund.,  58,  n.  1.  The  proceeding  in  England  is 
founded  on  the  8  &  9  Wm.  III.,  ch.  11,  of  which  our 
Statute  (sess.  36,  ch.  56,  sec.  7 ;  1  R.  L.,  518)  is  nearly  a 
copy.  One  difference,  however,  is,  that  the  writ  of 
inquiry  may  here  run  to  to  the  sheriff,  to  summon 
a  jury  before  the  circuit  judge,  or  himself,  to  in- 
quire, &c.,  but  in  England  it  is  confined  to  the 
Assizes.  The  form  (which  is  on  judgment  upon 
.  demurrer)  given  by  Sergeant  Williams  is  now  well 
!  established,  having  undergone  the  revision  and 
1  been  approved  both  by  Ld.  Alvanley,  Ch.  J.,  in 
Hankin  v.  Broomhead,  3  Bos.  &  P.,  607,  611,  and  by 
the  House  of  Lords,  on  error,  in  *Johnes  v.  [*63 
Johnes,  3  Dow's  Parl.  Cas.,  1  to  23,  in  which  the  Ld. 
Chancettrnr  read  the  form  from  the  record,  said  it 
was  copied  from  Mr.  Williams'  note,  and  iterated 
the  compliment  bestowed  upon  that  learned  practi- 
tioner by  Ld.  Alvanley,  in  Hankin  v.  Broomhead. 
Johnes  v.  Johnes  traveled  through  the  Court  of 
Exchequer  Chamber,  silently,  into  the  House  of 
Lords,  where  it  was  argued  for  the  first  time,  which 
accounts  for  some  expressions  of  the  Lord  Chan- 
ce/ior,  in  the  opinion  which  he  gives  in  that  cause. 

COWEN  3. 
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STEWART  v.  ATKINS. 


67*]        *STEWART  v.  ATKINS. 

Neglect  to  Plead — Default  on,  Set  Aside. 

H.  &  W.,  attorneys,  being  partners,  issued  a  cap. 
ad.  reap.,  on  which  the  defendant  indorsed  his  ap- 
pearance, in  the  name  of  W..  as  attorney,  filed  a 
declaration,  and  entered  a  rule  to  plead  as  on  the 
motion  of  H.  &  W.,  and  grave  notice  thereof  in  the 
name  of  W.  The  defendant's  attorney  searched  the 
common  rule  book  (W),  found  no  rule  entered,  and 
neglected  to  plead,  the  rule  being-  entered  in 
rule  book  (H),  and  a  default  was,  therefore,  entered, 
for  want  of  a  plea ;  and  because  the  defendant  was 
misled,  the  court  set  aside  the  default,  without 
costs. 

rpHE  capias  ad  respondendum,  on  which  the 
1.  defendant  indorsed  his  appearance,  was 
signed  by  O.  M.  Willey,  attorney ;  and  the 
notice  of  the  rule  to  plead,  indorsed  upon  the 
declaration,  was  signed  by  the  same  attorney, 
and  served  personally  on  the  defendant,  who 
retained  an  attorney,  who  wrote  and  inquired 
of  his  agent  whether  any  rule  to  plead  had 
been  actually  entered,  and  received  for  answer 
that  there  had  not.  He,  therefore,  omitted  to 
plead,  and  the  plaintiff  took  judgment  by 
default.  On  further  search,  it  turned  out  that 
the  rule  to  plead  was  entered  in  the  name  of 
Hastings  &  Willey,  who  were  partners,  but 
whose  business  was  done  in  the  name  of 
Willey,  as  attorney.  The  mistake,  therefore, 
arose  from  the  search  being  made  in  the  com- 
mon rule  book  (W)  instead  of  (H). 

Mr.  A.  Samson  moved  to  set  aside  the  prw- 
cee.dings  for  irregularity. 

Mr.  C.  P.  Kirldand,  contra. 

Curia.  For  the  reason,  alone,  that  the  de- 
fendant has  been  misled  by  this  proceeding, 
we  set  aside  the  default,  without  costs. 

Rule  accordingly. 


68*]  *BENNETT 


N.  DAVIS  AND  W.  M.  DAVIS. 

Bond  and  Warrant  of  Attorney,  Executed  by 
Two  Parties — Death  of  one  before  Entry  of 
Judgment — Entry  of  ,  as  of  Preceding  Term, 
Irregular. 

The  judgment  and  proceedings  in  entering  up  a 
judgment  in  one  term  cannot  be  made  to  relate  to, 
and  be  entitled  as  of  a  term  preceding. 

And  where  a  bond  and  warrant  of  attorney  to 
confess  judgment,  were  executed  by  two,  Apr.  10, 
1824,  and  one  of  them  died  Apr.  14,  a  judgment 
entered  thereon  during  the  subsequent  May  Term, 
as  of  the  preceding  Feb.  Term,  was  set  aside  as  irreg- 
ular. 

JUDGMENT  for  the  plaintiff  on  bond  and 
J  warrant  of  attorney.  The  proper  papers 
were  filed,  and  the  judgment  perfected,  May 
6,  last,  being  after  the  commencement  of  May 
Term.  The  bond  and  warrant  were  executed 
Apr.  10,  last,  the  latter  containing  the  usual 
clause  authorizing  any  attorney,  &c.,  in  term 
or  vacation,  &c.,  to  confess  judgment  for  the 
obligors,  and  to  release  all  errors,  «fec.  The 
declaration  was  entitled  of  Feb.  Term,  1824, 
and  the  placita  was  of  the  same  term.  N. 
Davis,  one  of  the  defendants,  died  Apr.  14. 
last. 
COWER  3. 


Mr.  J.  A.  Spencer  moved  to  set  aside  the 
judgment  as  irregular,  on  the  ground  that  N. 
Davis,  one  of  the  defendants,  died  before  the 
term  at  which  the  judgment  was  entered.  He 
said  the  judgment  being  entered  in  May  Term 
could  not  be  made  to  relate  to  the  previous 
term.  If  this  should  be  deemed  an  error,  and, 
as  such,  capable  of  being  released,  within  the 
provision  in  the  warrant  of  attorney,  the  power 
conferred  by  that  instrument  was  gone,  being 
revoked  by  the  death  of  N.  Davis.  He  referred 
to  1  Dunl.  Pr.,  364,  and  the  cases  there  cited, 
and  Gee  v.  Lane,  15  East,  592. 

Mr.  O.  C.  Bronson,  contra,  cited  King  v. 
Shaw,  3  Johns.,  142;  Mackay  v.  Rhinelander, 
1  Johns.  Cas.,  410  ;  2  Archb.  Pr.,  15 ;  Tidd, 
495;  Qladwin  v.  Scott,  Barn.,  53;  Odes  v. 
Woodward,  2  Ld.  Raym.,  766  ;  Id.,  849,  S.  C.; 
1  Salk.,  87,  S.  C.;  3Salk.,  116,  S.  C.;l  Saund., 
219  e. 

The  Court  set  aside  the  proceedings  as  irreg- 
ular, upon  the  grounds  taken  by  Mr.  Spencer. 

Rule  accordingly. 

Cited  in— *  Cow.,  460.  n.;  6  Hill,  242 :  10  N.  Y.,  189  ; 
13  How.  Pr.,  122 ;  8  Abb.  N.  S..  466 ;  57  Barb.,  175 ;  21 
Wall.,  386. 


*Ix  THE  MATTER  OF  MARSH     [*69 

v. 

WENDOVER,  Sheriff  of  the  City  and  County 
of  NEW  YORK. 

Assignment,  under  Insolvent  Act — Passes  La.nd 
— Creditor,  whose  Judgment  Perfected,  after 
Assignment,  cannot  Redeem. 

Land  passes  by  a  general  assignment  under  the 
Insolvent  Act,  and  a  creditor,  whose  judgment 
against  the  insolvent  is  perfected  after  the  assign- 
ment, has  no  lien ;  and  therefore  cannot  redeem 
within  the  Act  (sess.  43,  ch.  184,  sec.  3). 

JAN.  25,  1823,  Gibbons  recovered  judgment 
in  this  court,  against  W.  Messerve,  for 
$1,514.10.  Stamler,  on  the  same  day,  recov- 
ered a  judgment,  in  this  court,  against  Mes- 
serve, for  $1,789.10.  Feb.  22,  1823,  writs  of 
fi.  fa.  issued  on  these  judgments  ;  and  Apr. 
29,  1823,  Gibbons  &  Stamler  became  joint 
purchasers  for  $600  of  the  real  estate  of  Mes- 
serve. They  received  the  sheriff's  certificate, 
by  which  thev  were  entitled  to  a  sheriff's 
deed,  July  29,  *1824. 

Apr.  24,  1823,  Stevens  recovered  a  judg- 
ment in  the  N.  Y.  C.  P.  against  Messerve,  for 
$218.04,  which  was  assigned  in  Aug.  of  the 
same  year  to  Reed. 

May  13,  1823,  Messerve  was  discharged 
under  the  Act  to  Abolish  Imprisonment  for 
Debt  in  Certain  Case?  (sess.  42,  ch.  101),  and 
Stamler  became  his  assignee. 

July  25,  1823,  Stevens  &  Rindge  recovered 
judgment  in  theN.  Y.  C.  P.,  against  Messerve, 
for  $405.76,  which,  Feb.  16,  1824,  they  as- 
signed to  Marsh.  The  judgment  was  upon  a 
relicta  and  cognorit,  reserving  the  exemption  of 
Messerve's  body. 

July  28.  1824,  Reed,  as  the  assignee  of 
Stevens,  redeemed  from  Gibbons  &  Stamler, 
and  on  the  same  day  Marsh  redeemed  from 
Reed. 

Messrs.  J.  f^everidge  and  5.  M.  Hopkint  moved 
for  a  mandamus,  commanding  the  sheriff  to 
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convey  to  Marsh.  They  contended  that  the 
conveyance  of  the  land,  by  the  assignment  un- 
der the  Insolvent  Act,  or  by  operation  of  law, 
from  Messerve  to  his  assignees,  would  not  pre- 
vent the  judgment  of  Stevens  &  Rindge  opera- 
ting as  a  lien,  though  not  recovered  till  after 
the  assignment.  The  discharge  was  under  the 
Body  Act  and  left  the  previous  and  'future 
acquisition  of  the  insolvent  liable  to  the  judg- 
ment and  execution  of  creditors.  Stamler, 
being  an  assignee  for  all  the  creditors,  was 
7O*J  their  trustee,  and  *could  dp  no  act  to 
prejudice  the  rights  of  his  cestuis  que  trust. 
Cas.  Eq.  Abr.,  384. 


as.  JfiQ. 

Mr.  J. 


Platt,  contra. 


Curia.  We  think  the  assignment  placed  the 
property  beyond  the  reach  of  the  judgment, 
which  was  not  a  lien.  Marsh,  therefore,  had 
no  right  to  redeem,  and  the  motion  must  be 
denied. 

Motion  denied. 


BROWN  v.  HANKERSON. 

Arbitration  Bonds — Construction  of  Recital — 
Award,  Void  for  Uncertainty —  When  Whole 
Award,  Bad  for  Uncertainty  of  Part. 

The  arbitration  bonds  were  dated  Aug.  21, 1813,  and 
the  award  was  dated  Aug.  23, 1813,  and  recited  bonds 
dated  Aug.  21,  last  past ;  held,  that  if  a  correct  re- 
cital were  necessary,  it  should  be  construed,  in  sup- 
port of  the  award,  to  refer  to  the  day :  i.  e.,  the  21st 
last  past,  instead  of  the  month  ;  i.  e.,  Aug.  last  past. 

Where  the  award  was  that  H.  should  deliver  the 
said  farm  to  B.  &c.,  and  that  B.  should  pay  H.  cer- 
tain moneys ;  held,  that  the  delivery  of  the  farm 
was  a  consideration  for  the  money,  and  the  award 
being  uncertain,  in  not  describing  the  farm  by  ref- 
erence or  otherwise,  the  award  of  the  money  was 
also  void. 

If  that  part  of  the  award,  which  is  void,  ic  so  con- 
nected with  the  rest  as  to  affect  the  justice  of  the 
case,  the  award  is  for  the  whole. 

Citations— Dy.,  376  c;  Ord  Us.,  61,  n.;  Cro.,  Jac., 
314,  646;  1  Ld.  Kaym.,  123;  5  Str.,  1024;  Kyd.  Aw., 
259,  260,  246;  Lutw.,  169. 

ERROR  from  the  Court  of  C.  P.  of  Schoharie 
Co.  The  action  below  was  debt  on  a 
general  arbitration  bond,  executed  by  Brown 
and  payable  to  Hankerson,  dated  Aug.  21, 
1813,  and  conditioned  that  the  award  should 
be  made,  &c.  on  or  before  Aug.  23,  thereafter. 

Plea,  no  award. 

Replication — that  the  arbitrators  mentioned 
in  the  condition  of  the  bond,  within  the  time 
limited,  &c.,  made  their  award  of  and  con- 
cerning the  premises  in  the  said  condition 


NOTE.— Arbitration  and  award.  That  an  award 
must  be  within  the  submission,  certain  to  a  com- 
mon intent  and  final.  See  Purdy  v.  Delavan,  1  Cai., 
304,  note. 

When  an  award  is  bad  in  part,  if  the  objection- 
able part  can  be  separated  from  the  rest  the  good 
part  will  be  sustained.  Barrows  v.  Capon,  11  Cush., 
37 ;  Wynn  v.  Bellas,  34  Pa.  St.,  160 ;  Dake  v.  James, 
4  N.  Y.,  567;  Rixford  v.  Nye,  20,  Vt.,  132;  Rogers  v. 
Tatum,  25  N.  J.  L.,  281 ;  Banks  v.  Adams,  28  Me., 
259 ;  Tracy  v.  Herrick,  25  N.  H.,  381 ;  Orcutt  v.  But- 
ler, 42  Me.,  83. 

Compare  Jackson  v.  Ambler,  14  Johns.,  96,  note. 

Presumption  in  favor  of  an  award.  Karthaus  v. 
Ferrer,  1  Pet.,  222;  Ott  v.  Schroeppel,  5  N.  Y.,  482 ; 
Haywood  v.  Harmon,  17  111..  477 :  Kendrick  v.  Tar- 
bell,  26  Vt.,  416 ;  Fryeberg  Canal  v.  Frye,  5  Me.,  38 : 
Tomlinson  v.  Hammond,  8  la.,  40 ;  Strong  v.  Strong. 
9  Cush.,  560. 
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mentioned,  by  which  they  awarded  that  all 
actions,  &c. ,  arisen  before  the  day  of  the  date 
of  the  bond,  should  cease,  &c. ,  that  each  party 
should  pay  his  own  costs.  &c.,  and  that  Han- 
kerson should  deliver,  or  cause  to  be  delivered, 
to  Brown  his  right  and  claim  of  the  said  farm, 
reserving  the  privilege  of  taking  off  the  sum- 
mer crops  when  ripe,  and  of  leaving  the  house 
by  the  first  of  Sept.  then  next ;  that  Brown 
should,  on  or  before  Jan.  1,  then  next,  pay 
$17.50,  and  should  further  pay  unto  Hanker- 
son  $17.50,  on  or  before  Aug.  1,  then  next  ; 
and  thaJ,  on  the  payment  of  the  $35,  the  par- 
ties should  execute  mutual  general  releases, 
of  all  demands,  &c.,  from  the  beginning  of 
the  world  to  Aug.  21,  then  last  past,  and  as- 
signing a  breach  in  the  non-payment  of  the 
money. 

*Rejoinder— denying  that  any  such  [*71 
award  was  made,  and  issue. 

On  the  trial,  the  plaintiff  offered  in  evidence 
an  award,  dated  Aug.  23,  1813,  reciting  mutu- 
al arbitration  bonds  between  the  parties,  bear- 
ing date  Aug.  21,  now  last  past,  the  award 
being  in  other  respects  as  set  forth  in  the  rep- 
lication. The  award  was  objected  to,  as  not 
pursuing  the  authority  conferred  by  the  bonds. 
The  court  overruled  the  objection,  and  the 
jury,  under  their  direction,  found  a  verdict 
for  the  plaintiff,  and  assessed  his  damages  to 
$40.32.  The  defendants  excepted  to  this  opin- 
ion, and  there  being  judgment  for  the  plaint- 
iff below,  brought  error  to  this  court. 

Mr.  T.  Lawyer,  for  the  plaintiff  in  error. 
To  support  the  objection  taken  upon  the  trial, 
he  cited  Allen  v.  Watson,  16  Johns.,  2Q5,Fi#her 
v.  Pimbly,  11  East,  187  ;  Macomb  v.  Witter, 
16  Johns.,  227,  and  Foreland  v.  Manygold,  1 
Salk.  72.  And  he  insisted,  2d,  that  the  award 
was  void  for  uncertainty,  in  support  of  which 
he  relied  upon  Schuyler  v.  Van  Der  Veer,  2  Cai. , 
235  ;  Cockson  v.  Ogle,  Lutw., 500  ;  Kyd  on  Aw., 
194,  258,  259  ;  2  Saund.,  293  a,  note  1,  and  the 
cases  there  cited. 

Mr.  J.  Coming,  contra,  said  the  words  "  last 
past"  might  well  refer  to  the  day,  viz.:  the 
21st,  and  not  the  month  ;  but  if  there  was  a 
clear  misrecital,  this  will  not  vitiate  the  award. 
11  Johns.,  103;  2  Mod.,  169;  1  Salk.,  72;  1 
Ld.  Raym.,  715  ;  12  Mod.,  534. 

Curia,  per  SUTHERLAND,  J.  The  objection 
taken  to  the  award,  below,  was,  that  it  bore 
date  the  23d  Aug.  1813,  and  purported  to  be 
made  by  virtue  of  a  bond  of  submission, which 
bore  date  "August  21st,  now  last  past,"  where- 
as the  bond  declared  on  and  produced  in  evi- 
dence bore  date  Aug.  21,  1813,  being  Aug. 
instant,  instead  of  past.  The  arbitrators  also 
awarded  general  releases  between  the  parties, 
from  the  beginning  of  the  world  until  the 
"  21st  day  of  August  last  past,  being  the  day 
of  the  date  of  the  arbitration  bond,"  thus 
showing  that  the  award  was  made  under  a 
bond  of  submission,  of  Aug.  21, 1812,  whereas 
the  bond  declared  *on  was  dated  Aug.  [*72 
21,  1813  ;  and  consequently  no  authority  was 
shown  to  make  the  award. 

The  strict  grammatical  construction  of  the 
award  is,  perhaps,  as  contended  for  by  the 
plaintiff  in  error.  But  the  intention  of  the 
arbitrators  is  perfectly  clear.  They  run  into  a 
mere  inaccuracy  of  expression.  To  avoid 
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:such  an  objection  we  may,  without  any  great 
violence,  suppose  that  the  words  "last  past" 
were  intended  by  the  arbitrators  to  refer  to  the 
•day,  and  not  to  the  month.  ( Vide  Dy.,  376  c  ; 
Ord  on  Usury,  61,  n.\  Cro.  Jac.,  646.)  These 
awards  are  frequently  made  and  drawn  up  by 
illiterate  men,  and  it  will  not  do  to  test  them 
by  the  strict  rules  of  grammar.  If  there  had, 
in  truth,  been  another  bond  of  submission  in 
1812,  it  was  competent  for  the  defendant  to 
show  it. 

But  the  award  is  bad  for  uncertainty.  It 
directs  "that  the  said  James  Hankerson  should 
-deliver,  or  cause  to  be  delivered,  to  the  said 
•George  Brown,  his  right  and  claim  of  the  said 
farm,  reserving  the  right  of  taking  off  the  sum- 
mer crops,  when  ripe,  &c.,  and  that  the  said 
•George  Brown  shall,  on  or  before  1st  day  of 
-Jan.  next,  pay,  &c.  No  farm  was  mentioned 
either  in  the  bond  of  submission  or  in  any  pre- 
vious part  of  the  award  ;  nor  is  there  any  aver- 
ment in  the  pleadings  of  the  plaintiff  in  rela- 
tion to  it.  if,  indeed,  it  could  be  helped  by 
averment.  What  farm  the  arbitrators  intended 
is,  therefore,  altogether  uncertain,  and  incap 
Able  of  being  ascertained. 

In  Jiedam  v.  Clerkson,  1  Ld.  Raym.,  123, 
an  award  "  that  one  of  the  parties  shall  deliver 
up  to  the  other  a  certain  writing  obligatory, 
or  a  certain  bill  obligatory,  which  he  had  be- 
fore," was  held  to  be  bad  for  uncertainty,  no 
description  either  of  the  date,  the  maker,  or 
the  amount  of  the  bond,  -being  stated.  So  in 
Cockson  v.  Ogle,  Lutw.,  169,  an  award  "that 
the  defendant  shall  deliver  several  books, "&c., 
was  held  bad,  the  award  not  specifying  what 
books.  So  in  Thinne  v.  Riyby,  Cro.  Jac.,  314, 
.an  award  that  "  the  defendant  should  give  se- 
curity to  the  plaintiff,  for  the  payment  of  £16, 
at  two  days,"  was  held  bad  for  uncertainty, 
not  showing  what  security  he  should  give, 
whether  by  bond  or  otherwise.  So,  also,  in 
73*]  *  Tipping  v.  Smith,  2  Sir.,  1024,  that  the 
defendants  shall  give  security,  without  speci- 
fying what,  was  held  bad.  . 

The  award,  being  void  in  this  particular,  is 
void  throughout,  because  the  delivering  of  the 
farm  by  the  plaintiff  to  the  defendant, was  the 
only  act  or  thing  which  he  was  directed  to  do, 
and  was  the  consideration  intended  by  the 
arbitrators  for  the  money  which  they  directed 
the  defendant  to  pay  to  him,  and  for  the  recov- 
ery of  which  this  action  was  brought.  (Kydon 
Aw.,  259,  260,  and  the  cases  there  cited.)  If 
that  part  of  the  award  which  is  void  is  so  con- 
nected with  the  rest  as  to  affect  the  justice  of 
the  case  between  the  parties,  the  award  is  void 
for  the  whole.  (Kydon  Aw.,  246.)  The  judg- 
ment below  must,  therefore,  be  reversed. 

Judgment  reversed. 

Cited  in-5  Wend.,  370;  \V,  Wend.,1380;  1  EL  D.  8., 
442. 


JACKSON,  ex  dem.  Dox,  v.  JACKSON. 

Order  to  Slay  Proceedings  by   Commissioner — 
Not  a  Nullity. 

An  order  to  stay  procoedlnire  upon  a  caw  made 
for  t  In'  purpose  of  obtaining1  a  now  trial,  granted  by 
a  commissioner  to  perform  the  chamber  duties  of  u 
jmluv  of  the  Supreme  Court,  in  not  a  nullity ;  but  is 
valid  till  revoked  by  the  commissioner  or  set  aside 
•by  the  court. 

<COWKN  3. 


If  JECTMENT.  The  cause  was  tried  at  the 
-U  last  Ontario  Circuit,  before  His  Honor,  E. 
T.  Throop,  Circuit  Judge,  and  a  verdict  found 
for  the  plaintiff.  Afterwards,  a  case  being 
made  and  settled  on  the  part  of  the  defendant, 
for  the  purpose  of  moving  for  a  new  trial,  he 
obtained  of  a  commissioner  to  do  the  chamber 
duties  of  a  judge  of  the  Supreme  Court,  an 
order  that  all  further  proceedings  on  the  part 
of  the  plaintiff  be  stayed  until  the  further 
order  of  this  court,  though  it  appeared  that 
Judge  Throop  was  at  home,  and  might  have 
been  applied  to  for  the  order. 

The  plaintiff's  attorney  treated  this  order  as 
a  nullity,  and  proceeded  to  sign  judgment. 

Mr.  E.  Williams  moved  to  set  aside  all  the 
proceedings  subsequent  to  the  order.  He  said 
the  Acts  (sess.  36,  ch.  16, 1  R.  L.,  322,  and  sess. 
41,  ch.  195,  sec.  1)  give  these  commissioners 
the  same  chamber  powers  with  a  judge  of  this 
court.  To' declare  this  order  a  nullity,  would 
be  to  repeal  the  Act. 

*M~r.  J.  C.  Spencer,  contra.  The  Stat-  [74 
ute  must  be  taken  in  reference  to  the  settled 
practice,  which  has  been  understood  for  20 
years,  to  confine  the  power  of  making  this  or- 
der to  the  judge  who  tried  the  cause.  Even 
this  court  will  not  hear  the  question  whether 
such  an  order  shall  be  granted  until  it  has  been 
denied  by  the  circuit  judge.  Bach  v.  Coles,  3 
Cai.,  83.  I  do  not  mean  to  contend  that  there 
may  not  be  cases  of  necessity  in  which  a  tem- 
porary stay  may  be  granted  by  a  commis- 
sioner ;  but  to  interfere  in  this  way,  as  a  mat- 
ter of  course,  is  a  palpable  excess  of  jurisdic- 
tion. The  statute  is,  in  terms,  broad  enough 
to  embrace  orders  for  the  allowance  of  classical 
studies  to  a  clerk,  yet  the  court  have  reserved 
this  exclusively  to  themselves,  as  a  matter  not 
fit  to  be  delegated  to  commissioners.  To  say 
that  any  one  of  the  200  commissioners  in  the 
State  may  grant  the  order  in  question,  and, 
which  is  the  same  thing,  if  one  refuses,  you 
may  appeal  from  him  to  another,  will,  in  ef- 
fect, be  saying  that  no  man  shall  have  judg- 
ment in  any  case  till  the  calendar  of  arguments 
is  cleared. 

Mr.  Williams,  in  reply.  If  the  order  was 
improperly  granted,  the  court  will  strike  ihe 
cause  off  the  calender,  or  set  the  order  aside  ; 
and  with  costs,  too  ;  but  it  is  one  thing  to  say 
that  it  shall  be  set  aside,  and  another  that  it 
shall  be  disregarded  and  treated  as  a  nullity. 
Here  has  been  no  application  to  the  court  for 
any  such  purpose.  Suppose  one  of  your  Honors 
had  granted  the  order,  could  counsel  say  "  it 
is  void,  because  you  did  not  try  the  cause  ?  " 
The  gentleman  concedes  all  we  ask,  when  he 
says  a  commissioner  may  grant  the  order  from 
necessity.  If  the  commissioner  mistake  the 
existence  of  this  necessity,  as  if  the  judge  be 
at  home  when  he  was  supposed  to  be  absent, 
he  should  be  asked  to  revoke  his  order,  upon 
which  it  should  come  by  way  of  appeal  to  this 
court  in  the  event  of  his  refusal.  As  to  orders 
of  clerkship,  this  pertains  to  the  admission  of 
attorneys,  which  is  the  act  of  the  court  ;  not  a 
mere  chamber  duty. 

Curia.  The  chamber  powers  of  a  commis- 
sioner are,  by  the  Statute,  made  equal  to  those 
of  a  judge  of  this  court.  *The  expe-  [*75 
diency  of  granting  such  a  power  is  not  in  ques- 
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tion.  The  commissioner  may  have  acted  in- 
discreetly ;  but  whether  this  be  so  or  not,  the 
party  has  mistaken  his  remedy.  Should  the 
commissioner  refuse  to  revoke  an  order  granted 
upon  insufficient  grounds,  we  might,  on  ap- 
peal, summarily  review  the  matter,  and  re- 
voke it  ourselves.  But  the  order  cannot  be 
treated  as  a  nullity. 

Motion  granted. 
Cited  in-4  Hill,  556 ;   3  Paige,  198 ;  8  Daly,  109. 


JACKSON,  ex  dem.  DE  FOREST  and 

M'MlCHAEL, 

V. 

RAMSAY. 

Matter  of  Defense  Arising  after  Issue  Joined — 
Must  be  Pleaded  Puis  Darrein  Continuance — 
Sheriff's  Deed  Relates  Back  to  Sale — Relation 
in  General. 

Matter  of  defense  arising:  after  issue  joined,  must 
be  pleaded  puis  darrein  continuance. 

This  rule  applies  as  well  to  ejectment  as  to  other 
actions ;  as  where  the  defendant  acquires  title  by 
deed  after  issue. 

But  where  R.  purchased  the  premises  at  sheriff's 
sale  on  a  judgment  and  execution  against  M.  and 
took  no  deed ;  and  then  M.'s  devisee  brought  eject- 
ment, after  issue  joined,  in  which,  R.  obtained  a 
sheriff's  deed ;  held,  that  this  need  not  be  pleaded ; 
but  might  be  given  in  evidence  upon  the  general 
issue. 

A  deed  given  by  a  sheriff  upon  a  previous  sale  on 
execution  relates  back  to,  and,  in  judgment  of  law, 
is  executed  at  the  time  of  sale. 

Where  there  are  diverse  acts  concurrent  to  make 
a  conveyance,  estate  or  other  thing,  the  original  act 
shall  be  p_referred ;  and  to  this  the  other  act  shall 
have  relation. 

Cases  supporting  this  rule  considered ;  and  applied 
to  a  deed  executed  more  than  four  years  after  the 
sheriff's  sale. 

Citations— 7  Johns.,  194 :  9  Johns.,  60 :  11  Johns., 
424;  9  Johns.,  168;  Vin.  Abr.,  tit.  Relation,  290;  1 
Johns.  Cas.,  81,  85,  n.;  3  Cai.,  262 ;  4  Johns..  234 ;  12 
Johns.,  140;  15  Johns.,  309 ;  2  Johns.,  250 ;  8  Johns.. 
552,3. 

T7JECTMENT  for  premises  in  Rotterdam, 
-Ed  County  of  Schenectady,  tried  before  Duer, 
Circuit  Judge,  at  the  Schenectady  Circuit,  Oct. , 
1823. 

On  the  trial,  it  was  shown  that  the  declara- 
tion was  served  on  the  defendant,  who  was  in 
possession,  in  the  vacation  after  Jan.  Term, 
1823,  and  that  it  was  returnable  at  the  May 
Term  thereafter.  Issue  was  joined  in  the 
vacation  after  May  Term. 

The  plaintiff  claimed  as  devisee  of  the  prem- 
ises in  the  will  of  A.  M.  M'Michael,  which  was 
proved,  dated  Apr.  17, 1718,  shortly  after  which 
the  testator  died  seized. 

The  defendant  then  introduced  in  evidence 
the  exemplification  of  the  record  of  the  judg- 
ment recovered  in  the  Court  of  C.  P.  of  the 
County  of  Schenectady,  by  William  M'Martin 
against  A.  M'Michael,  the  testator,  for  $338.44, 
and  also  the  exemplification  of  the  record  of  a 
judgment  recovered  in  the  same  court  by 
Daniel  Martin,  against  the  testator,  for  $60.21, 
both  which  records  were  filed  Sept.  13,  1817. 
76*]  The  defendant  *then  introduced  in  evi- 


NOTE.—  Relation — When  separate  acts  construed  as 
one.  See  Jackson  v.  Davenport,  20  Johns.,  537; 
Jackson  v.  Dunsbaugh,  1  Johns.  Caa.,  91,  notes. 
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dence  a  fi.  fa.  against  goods  and  lands  issued 
upon  the  judgment  of  Wm.  M'Martin,  tested 
Jan.  8,  in  the  44th  year  of  our  Independence, 
and  returnable  on  the  2d  Tuesday  of  May  then, 
next,  indorsed  for  $217.90,  &c.,  and  to  which 
the  following  return  was  attached  :  "There- 
being  no  goods  and  chattels  to  be  found, 
whereof  I  could  levy  the  amount  of  debt  and 
the  costs  due  on  the  annexed  execution,, 
and  another  in  favor  of  Daniel  Martin,  I 
have  seized,  and  exposed  to  sale  at  public  auc- 
tion, all  the  right  and  title  of  A.  M'Michael, 
deceased,  of,  in  and  to  the  follow  ing  described- 
lands,  &c.  (part  of  the  premises  in  question), 
to  Philip  Ramsay,  for  the  sum  of  $15,  being 
the  highest  sum  bid  for  the  same  when  sold, 
being,  on  the2d  day  of  October,  1818. 

JOHN  CORL,  Under-Sheriff." 

The  defendant  also  introduced  in  evidence  a. 
fi.  fa.  against  goods  and  lands  upon  the  judg- 
ment of  Martin,  tested  Jan.  3,  in  the  42d  year 
of  our  Independence,  and  returnable  on  the  2d 
Tuesday  of  May  then  next,  to  which  was  at- 
tached the  following  return:  "  There  being  no- 
goods  and  chattels  to  be  found  whereof  I  could 
levy  the  amount  of  the  damages  and  costs 
due  on  the  annexed  execution,  and  another  in 
favor  of  Wm.  M'Martin,  I  have  seized  and  ex- 
posed to  sale  at  public  auction,  all  the  right  and. 
title  of  Alexander  M'Michael,  deceased,  of  and 
to  all  the  following  described  property,  situate, 
&c.  (part  of  the  premises  in  question),  to  Philip- 
Ramsay,  for  the  sum  of  $300,  being  the  highest, 
sum  bid  for  the  same  when  sold,  being  the  2d. 
October,  1818.  JOHN  COLE,  Under-Sheriff  " 

The  defendant  then  offered  in  evidence  two 
sheriff's  deeds,  purporting  to  have  been  given 
by  Gideon  Holiday,  Esq.,  former  sheriff  of  the 
County  of  Schenectady,  to  Philip  Ramsay,  the 
defendant,  as  a  purchaser  of  the  premises  in 
question,  at  a  sale  of  the  same  premises  by  the 
sheriff,  Oct.  2,  1818,  by  virtue  of  the  two'writs 
of  fi.  fa.  before  described.  These  deeds  bore 
date*Aug.  12,  1823.  To  their  introduc-  [*77 
tion  in  evidence,  the  plaintiff's  counsel  objected, 
upon  the  ground  that  they  were  given  since 
issue  was  joined  ;  and  such  have  been  pleaded 
puts  darrein  continuance  at  the  last  Aug.  Term, 
or,  at  all  events,  at  the  (then)  Circuit  Court  be- 
fore the  trial  of  the  cause  ;  and  it  was  agreed 
by  the  counsel  that  issue  was  joined  June  4,, 
1823.  The  consent  rule  was  in  the  usual  form. 
It  was  also  objected  that  the  deeds  were  void, 
being  in  violation  of  the  1st  section  of  the  Act. 
to  Prevent  and  Punish  Champerty  and  Main- 
tenance; and  also  because  they  were  not  given 
within  a  reasonable  time  after  the  sale.  The- 
judge  rejected  the  deeds  on  the  ground  that 
they  should  have  been  pleaded puis  darrein  con- 
tinuance. 

A  motion  was  now  made  for  a  new  trial. 

Mr.  E.  Tales,  in  support  of  the  motion,  de- 
nied that  a  plea  puts  darrein  continuance  was; 
applicable  to  an  action  of  ejectment.  At  any 
rate,  it  is  confined  to  the  case  of  an  alien  ene- 
my. But  if  otherwise,  the  sheriff's  deeds  were 
not  new  matter  within  the  rule  which  requires 
such  matter  to  be  interposed  by  plea.  This 
court  have  often  decided  that  a  sheriff's  deed 
relates  back  to  the  time  of  the  sale,  although) 
executed  afterwards.  Jackson  v.  Dickenson, 
15  Johns.,  309.  The  delay  is  the  fault  of  the- 
officer,  and  should  not  prejudice  the  purchaser^ 
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Indeed  it  is  a  general  rule  that  a  conveyance 
executed  in  pursuance  of  a  previous  contract 
relates  back  to  the  time  of  the  contract.  Jack- 
son v.  Bull,  1  Johns.  Gas.,  81  ;  Jackson  v.  Ray- 
mond, Id.,  85,  n.  a.;  Johnson  v.  Stagg,  2  Johns., 
510. 

It  is  not  maintenance  for  a  defendant  to  per- 
fect a  title  pendente  lite.  Jackson  v.  Ketchum, 
8  Johns.,  479. 

Mr.  A.  C.  Paige,  contra.  The  rule  is  per- 
emptory, that  where  matter  of  defense  arises 
after  issue  joined,  it  must  be  pleaded  puts  dar- 
rein  continuance.  This  must  be  done  the  first 
opportunity,  and  before  a  term  intervenes. 
Bull.  N.  P.,  309  ;  1  Selw.  N.  P.,  147;  1  Chit. 
PL,  635,  532;  Tidd,  773;  5  Bac.  Abr..  477,  6th 
ed.;  3  Bl.  Com.,  317  ;  Jackson  v.  M'Connell, 
11  Johns.,  424.  If  the  matter  of  defense 
78*]  arise  intermediate  *the  term  and  the 
next  circuit,  it  must  be  pleaded  at  the  circuit, 
to  prevent  a  trial.  13  Johns.,  157  ;  3  Cai., 
173  ;  Tidd,  773  ;  2  Chit.  PL,  577,  n.;  2DunL, 
622.  These  rules  extend  to  actions  of  eject- 
ment. Jackson  v.  Rich,  1  Johns.,  194;  Jack- 
son v.  Demont,  9  Johns.,  55.  per  Kent,  Ch.  J.; 
Jackson  v.  M'Connell,  11  Johns.,  424,  per  Spen- 
cer, J.;  Jackson  v.  Bell,  19  Johns.,  168. 

In  this  case,  before  issue  joined,  the  defend- 
ant had  no  title.  It  was  acquired  by  the  deeds 
only.  Without  this,  the  levy  sale  and  return, 
even  if  accompanied  with  payment  of  the 
money,  carried  no  title.  They  did  not  devest 
the  estate  of  the  debtor.  Jackson  v.  Catlin, 
2  Johns.,  248;  8  Johns.,  520,  S.  C.,  affirmed 
on  error  ;  Simonds  v.  Catlin,  2  Cai.,  61. 

The  doctrine  of  relation  takes  place  only 
where  it  becomes  necessary  for  the  preserva- 
tion of  the  estate,  or  to  promote  the  ends  of 
justice ;  as  to  avoid  the  effect  of  an  adverse 
possession,  intermediate  the  conclusion  of  the 
contract,  and  the  giving  of  the  deed  (1  Johns. 
Cas.,  85);  or  to  render  an  intermediate  sale  by 
the  grantee  valid  (Id.,  81  ;  2  Johns.,  510);  or 
to  enable  a  grantee  to  sustain  an  action  of 
trespass  for  cutting  timber  after  the  contract 
but  before  the  deed  (12  Johns.,  140);  or  to  pre- 
vent a  purchaser  at  a  sheriff's  sale  being  fore- 
closed from  contesting  the  validity  of  a  mort- 
gage in  an  action  of  ejectment  at  law,  a  bill  of 
foreclosure  having  been  filed  in  chancery  be- 
fore the  execution  of  the  sheriff's  deed,  but 
subsequent  to  the  sale.  15  Johns. ,  309.  The 
general  rule  is  otherwise.  The  deed  does  not, 
if  there  be  no  special  circumstances  to  require 
it,  relate  to  the  time  of  the  contract.  Doe  v. 
Telling,  2  East,  256. 

But  the  deed  was  void  within  the  Statute  of 
Champerty  and  Maintenance  (1  R.  L.,  172), 
being  a  purchase  of  lands  pending  the  suit. 
1  Hawk.  P.  C.,  ch.  84.  sec.  9;  Jackson  v. 
Ketchum.  8  Johns.,  479  ;  Same  v.  Demont,  9 
/d.,55. 

Again  ;  the  deed  should  have  been  executed 
within  a  reasonable  time.  Is  it  competent  to 
wait  several  years  ?  Can  the  deed  be  executed 
at  any  distance  of  time  ?  The  delay  must  not 
be  unreasonable.  Catlin  v.  Jackson,  8  Johns., 
552,  per  Lansing,  Chancellor. 
7J>*J  *The  doctrine  of  relation  is  held  only 
as  between  the  parties  to  the  grant.  It  is  never 
adopted  when  third  persons,  not  parties  or 
privies,  will  be  prejudiced.  12  Johns..  140; 
4  Id.,  234  ;  Cai.,  268;  Jac.  L.  D.,  Relation. 
COWKN  3. 


Curia,  per  SUTHERLAND,  J.  The  principal 
question  in  this  case  is,  whether  a  sheriff's 
deed,  executed  after  issue  joined  in  the  cause, 
the  sale  having  been  made  before  the  com- 
mencement of  the  suit,  can  be  given  in  evi- 
dence by  the  defendant  under  the  general  issue, 
or  should  be  pleaded  puts  darrein  continuance. 

The  declaration  was  returnable  May  Term, 
1823.  The  consent  rule  bore  date  May  28.  and 
issue  was  joined  June  4  in  the  same  year.  The 
sheriff's  sale  of  the  premises  in  question  was 
made  Oct.  2,  1818,  but  the  deeds  which  were 
offered  in  evidence,  and  which  were  made  in 
pursuance  of  that  sale,  were  dated  Aug.  12, 
1823. 

That  the  general  rule,  requiring  matter  of 
defense  which  has  arisen  after  issue  joined,  to 
be  pleaded  puis  darrein  continuance,  is  applica- 
ble to  this  as  well  as  other  actions,  is  abun- 
dantly settled  in  this  court.  Jackson  v.  Rich,  7 
Johns.,  194  ;  Jackson  v.  Demont,  9  Johns. ,60, 
per  Kent.  Ch.  J.;  Jackson  v.  M'Connell,  11 
Johns.,  424 ;  Jackson  v.  Bell,  19  Johns.,  168. 

But  it  is  contended  on  the  part  of  the  de- 
fendant that  the  deeds  relate  back  to  the  day 
of  sale  by  the  sheriff  ;  and  in  judgment  of 
law  are  considered  as  having  been  then  given. 
The  lessors  of  the  plaintiff  derived  their  title 
under  the  will  of  Alexander  M'Michael  ;  and 
the  sheriff's  sale  was  under  judgments  ob- 
tained against  M'Michael  in  his  lifetime.  When 
the  defendant  entered  into  possession  does  not 
appear ;  but  it  is  to  be  presumed  that  he  en- 
tered under  the  title  acquired  by  him  at  the 
sheriff's  sale.  The  lessors  of  the  plaintiff 
stand  in  the  same  relation  to  the  defendant 
that  Alexander  M'Michael  would,  had  he  been 
living  and  made  a  lessor.  This,  therefore,  is 
a  case  to  which  the  doctrine  of  relation  is  pe- 
culiarly applicable,  there  being  no  strangers 
or  third  persons,  whose  interest  can  be  affected 
by  it.  That  doctrine  *is  this  :  where  [*8O 
there  are  divers  acts  concurrent  to  make  a 
conveyance,  estate  or  other  thing,  the  original 
act  shall  be  preferred  ;  and  to  this  the  other 
act  shall  have  relation.  Harper  v.  The  Bailiffs 
of  Derby,  Vin.  Abr.,  tit.  Relation,  290.  This 
principle  has  been  repeatedly  recognized.  In 
Jackson  v.  Butt,  1  Johns.  Cas.,  81,  it  was  held 
"  that  a  deed  executed  in  pursuance  of  a  pre- 
vious contract  for  the  same  premises,  is  good 
by  relation,  from  the  time  of  making  a  con- 
tract, so  as  to  render  valid  every  intermediate 
sale  or  disposition  of  the  land  by  the  grantees. 
Jackson  v.  Raymond,  Id.,  85,  note  ;  Case  v.  De 
Goes.  8  Cai.,  262,  per  Thompson,  ,/.,  Jackson 
v.  Bard,  4  Johns.,  284.  In  Heath  v.  Ross,  12 
Johns.,  140,  a  patent  for  land,  dated  Dec.  4, 
but  which  did  not  pass  the  great  seal  until  the 
28th,  was  held  to  relate  back  as  between  the 
parties,  so  as  to  vest  the  title  in  the  patentee 
from  the  date.  Jackson  v.  Dickinson,  15  Johns. , 
309,  was  the  case  of  a  sheriff's  sale  made  on 
the  1st  of  March,  and  the  deed  not  delivered 
until  the  9th.  On  the  10th  of  the  same  month, 
a  mortgagee  of  the  same  land  filed  a  bill  of 
foreclosure,  without  making  the  purchaser  at 
the  sheriff's  sale  a  party.  It  was  held  that 
the  deed  related  back  to  the  time  of  the  sale  ; 
that  the  purchaser's  title  was  acquired  previ- 
ous to  the  filing  of  the  bill,  and  he  was  not 
precluded  from  contesting  the  validity  of  the 
mortgage  in  an  action  of  ejectment.  The 
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court  say  "the  subsequent  delivery  of  the 
deed,  being  mere  matter  of  form,  must  have 
relation  back  to  the  time  of  purchase  at  the 
sheriff's  sale."  Johnson  v.  Stagg,  2  Johns.,  520, 
per  Kent,  Ch.  J.,  S.  P. 

But  the  lapse  of  time  between  the  sale  and 
the  giving  of  the  deeds  is  objected  to  their 
validity,  or,  at  all  events,  to  their  relation  back 
to  the  time  of  sale ;  and  the  observations  of 
Chancellor  Lansing  in  Cailin  v.  Jackson,  8 
Johns.,  552-3,  are  supposed  to  countenance 
the  objection.  But  in  that  case,  the  purchaser 
at  the  sheriff's  sale  had  never  paid  his  bid  ; 
and  the  deed  was  delivered  to  a  third  person 
as  an  escrow  to  take  effect,  when  the  considera- 
tion money  should  be  paid,  without  any  time 
being  limited  for  the  purpose.  The  remarks 
of  the  Chancellor  are  applicable  to  that  state 
81*]  *of  facts.  But  in  this  case  the  con- 
sideration money  was  paid  by  the  purchaser. 
He  had  done  everything  to  entitle  him  to  a 
deed.  The  money  must  be  presumed  to  have 
been  paid  over  by  the  sheriff,  to  the  plaintiff 
in  the  execution,  in  satisfaction  of  the  debt, 
and,  of  course,  for  the  benefit  of  the  estate  of 
A.  M'Michael,  whom  the  lessors  of  the  plain-t- 
iff represent.  The  essential  and  important 
part  of  the  sheriff's  duty  had  then  been  per- 
formed ;  and  nothing  remained  to  be  done  but 
the  formal  act  of  delivering  the  deed — the 
purchaser  having  been  in  possession,  as  we 
have  right  to  presume,  from  the  day  of  the 
sale.  The  lapse  of  time,  under  such  circum- 
stances, and  between  these  parties,  can  afford 
no  objection  either  to  the  validity  of  the  deed 
or  to  its  relation  back  to  the  time  of  the  sale. 

But  admitting  that  by  relation  it  is  to  be 
considered  as  having  been  given  at  the  time  of 
the  sale,  does  that  dispense  with  the  necessity 
of  pleading  the  fact  of  delivery,  according  to 
its  truth,  puis  darrein  continuance f  I  am  of 
opinion  that  it  does.  The  defense  relied  on 
was  the  title  acquired  under  the  sheriff's  sale. 
When  did  that  title  vest  in  the  defendant,  is 
the  point  of  inquiry.  If  before  the  com- 
mencement of  the  suit,  it  was  available  under 
the  general  issue.  If  after  issue  joined,  it 
should  have  been  pleaded  puis  darrein  continu- 
ance; and  the  date  or  time  of  delivery  of  one 
of  the  evidences  of  the  title,  is  perfectly  im- 
material. The  legal  effect  and  operation  of 
such  delivery  is  the  matter  of  defense,  and  not 
the  instrument  itself.  The  legal  effect  of  the 
delivery,  then,  in  this  case,  having  been  to 
vest  the  title  in  the  defendant  by  relation,  as 
of  Oct.  2,  1818,  the  matter  of  defense  did  not 
arise  subsequent  to  the  joining  of  the  issue, 
and  need  not  be  pleaded  puis  darrein  continu- 
ance. I  am  of  opinion,  therefore,  that  the 
judge  erred  in  rejecting  the  sheriff's  deeds  on 
that  ground;  and  that  a  new  trial  must  be 
granted. 

New  trial  granted. 

Pleading— Matter  of  defense  arising  after  Issue 
joined.  Cited  in— 41  Super.,  379;  30  Cal.,  474;  23  Mich., 
250;  24  Mich.,  149. 

Sheriff's  deed  relates  back  to  time  of  sale.  Cited 
in— 5  Cow.,  462;  8  Cow  .  56;  22  Wend.,  125;  4  Hill,  174; 
3Denio,80;  2  N.  Y.,  377:  4  Barb.,  183;  7  Barb..  52;  21 
Barb.,  591;  66  Barb.,  220,  31  Cal..  304;  79  111.,  467;  28 
Mich.,  296. 

Doctrine  of  relation.  Cited  in— 23  Wend.,  24;  24 
Wend.,  168;  5  Hill,  587;  2  N.  Y.,  256;  45  N.  Y.,  100;  10 
How.  (U.  S.),  328,  372. 

Also  cited  in-78  Ind.,  120. 
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Note  Payable  in  Specific  Articles — Action  on — 
Measure  of  Damages. 

In  aaeumpsit  on  a  note  payable  in  specific  articles, 
the  measure  of  damages  is  the  highest  market  price 
of  those  articles  at  any  time  between  the  notes  fall- 
ing due  and  the  time  of  the  trial. 

So  in  trover,  the  damages  are  measured  by  the 
highest  price  intermediate  the  time  of  conversion 
and  trial. 

Citations— 2  Cai.  Cas.,  216;  2  East.  211;  3  Burr.,  1363; 
2  Bl..  902. 

A  SSUMPSIT,  tried  at  the  Onondaga  Circuit 
li  July  11,  1823,  before  Throop,  Circuit 
Judge. 

On  the  trial,  the  counsel  for  the  plaintiff  in- 
troduced two  notes,  or  memorandums  in  writ- 
ing (the  execution  of  which  was  admitted  by 
defendant's  counsel),  in  the  following  words: 
First  note.  "In  the  month  of  June  next,  we, 
jointly  and  severally,  promise  to  pay  Simeon 
West  eighty-eight  barrels  good  salt,  in  good 
barrels,  well  nailed,  delivered  at  Liverpool, 
value  received,  November  1st,  1819,  subject  to 
duties."  Signed  "Wm.  Wentworth,  Wm.  H. 
Beach."  Second  note.  "In  the  month  of 
October  next,  we,  jointly  and  severally,  prom- 
ise to  pay  Simeon  West  eighty  seven  barrels 
good  salt,  in  good  barrels,  well  nailed,  deliv- 
ered at  Liverpool,  subject  to  duties,  value  re- 
ceived, November  1st.  1819,"  Signed  "Wm. 
Wentworth,  Wm.  H.  Beach." 

The  counsel  for  the  plaintiff  then  offered  to 
prove  the  maximum  price  of  salt  between  the 
times  the  notes  became  due  and  the  time  he 
demanded  payment,  to  which  the  counsel  for 
the  defendants  objected,  contending  that  the 
plaintiff  should  be  confined  to  the  times  the 
notes  fell  due,  in  proving  the  value. 

The  judge  decided  that  the  plaintiff  was  en- 
titled to  recover  the  maximum  price  of  salt, 
between  the  times  when  the  notes  fell  due,  and 
the  demand  of  payment  by  the  plaintiff.  The 
defendants,  by  their  counsel,  admitted  that 
the  salt  was  demanded  Oct.  26,  1822,  and  that 
the  price  on  that  day  was  $1.50  per  barrel; 
that  being  the  highest  price  between  the  times 
the  notes  fell  due,  and  the  time  of  the  demand. 
The  jury,  under  the  charge  of  the  judge, 
found  a  verdict  for  the  plaintiff  for  $262.50 
damages,  being  the  value  of  the  salt,  at  $1.50 
per  barrel. 

Messrs.  J.  G.  Forbes  and  B.  D.  Noxon  moved 
for  a  new  trial  on  the  ground  of  misdirection 
as  to  the  measure  of  damages;  *and  [*83 
cited  Davis  v.  Exr».  of  RicJiardxon,  1  Bay,  105, 
and  Dutch  v.  Warren,  cited,  and  a  short  note 
of  it  given  in  Burr.,  1010. 

Mr.  D.  Kellogg,  contra. 

Curia,  per  SUTHERLAND,  J.  The  measure 
of  damages  adopted  at  the  circuit  was  the  true 
one.  The  case  of  Cortslyou  v.  Lansing,  2  Cai. 
Cas.,  216,  and  of  Shepherd  v.  Johnson,  2  East, 
211,  are  precisely  in  point.  The  latter  was  an 
action  upon  a  contract  to  replace  a  quantity  of 
stock  by  a  given  day;  and  it  was  held  that  the 
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7  Cow.,  681,  note. 
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plaintiff  was  entitled  to  recover  the  highest 
value  of  the  stock  as  it  stood  at  the  time  of 
the  trial;  and  not  its  value  on  the  day  when  it 
should  have  been  delivered.  Grose,  J.,  says: 
"The  true  measure  of  damages,  in  all  these 
cases,  is  that  which  will  completely  indemnify 
the  plaintiff  for  the  breach  of  the  engagement. 
If  the  defendant  neglect  to  replace  the  stock 
at  the  day  appointed,  and  the  stock  after- 
wards rise  in  value,  the  plaintiff  can  only  be 
indemnified  by  giving  him  the  price  of  it  at 
the  time  of  trial;  and  it  is  no  answer  to  say 
that  the  defendant  may  be  prejudiced  by  the 
plaintiff's  delaying  to  bring  his  action;  for  it 
is  his  own  fault  that  he  does  not  perform  his 
engagement  at  the  time."  Cortdyou  v.  Lans- 
ing was  an  action  of  assumpsit  brought  by  the 
representatives  of  a  pawnor  against  the  pawnee 
of  a  depreciation  note,  which  the  pawnee  had 
sold  before  application  was  made  to  redeem; 
and  it  was  held  that  the  plaintiffs  were  enti- 
tled to  recover  the  value  of  the  note  at  the 
time  of  the  application,  and  not  at  the  time  of 
the  pledge.  So  in  trover,  if  the  chattel  be  not 
of  a  fixed  and  determinate  value,  its  worth  at 
the  time  of  conversion  is  not  the  rule  of  dam- 
ages; but  they  may  be  enhanced  according  to 
the  increased  value  of  the  chattel  subsequent 
to  that  time.  Fisher  v.  Prince,  3  Burr.,  1363; 
Whitten  v.  Fuller,  2  Bl.,  902. 

New  trial  refused. 

Critieised-7  Cow.,  687:  3  Sand.,  629. 

Cited  in-3  Hill,  337;  36  N.  Y.,  312;  53  N.  Y.,  233;  56 
N.  Y..  28;  4  Abb.  App.  Dec.  162  n.;  4  Barb.,  368;  23 
Barb.,  291;  24  Barb.,  296;  7  Bos.,  538;  5  Daly,  90;  33 
Cal..  120;  39  Cal.,  421-2;  13  Am.  Rep.,  517;  2  Am.  Rep., 
468,  469  (39  Cal.,  412). 


84*]      *CLARKSON  *.   CARTER. 

Parties — Dormant  Partner — Competency  of  Wit- 
nesses— Sale  of  Chattels —  When  Vendee  Enti- 
tled to  Possession. 

A  dormant  partner  need  not  be  named  as  plaintiff 
inaxviimpsit  for  goods  sold,  founded  on  a  contract 
at  the  time  of  making  which  his  interest  waa  un- 
known to  the  defendant. 

On  releasing  or  selling-  his  interest  to  his  copart- 
ner, he  is  a  competent  witness  for  the  latter. 

On  a  cash  sale  of  goods,  the  vendee  is  not  entitled 
to  possession  till  he  pays  the  price. 

Rights  of  vendor  and  vendee  in  this  respect,  con- 
sidered, where  earnest  has  or  has  not  been  paid. 

Citations— 1  Chit.  PI.,  7,  8;  2  Esp.,  468:  2  Taunt.. 
324,  328;  1  Salk.,  113;  5  Johns..  410,  11. 

A  SSUMPSIT  brought  for  a  refusal  by  the 
I\.  defendant  to  receive  and  pay  for  300  bar- 
rels of  flour  sold  to  him  by  the  plaintiff.  The 
cause  was  heard  before  three  referees,  Sept. 
£4,  1823,  who  reported  for  the  plaintiff  $512.29 
damages. 

It  was  proved  before  the  referees  that  one 
Blood,  a  broker,  Oct.  25,  1821.  sold  to  the  de 
fendant,  at  N.  Y.,  300  barrels  of  Petersburg!! 
flour,  for  the  account  of  the  plaintiff,  at  $8 
per  barrel,  of  which  he  made  a  memorandum. 
The  flour  had  not  arrived  at  the  time  of  the 
sale,  but  was  daily  expected;  $8  was  then  the 
fair  market  price. 

Henry  Ogden  was  offered  and  admitted  as  a 
witness,  on  the  part  of  the  plaintiff.  Being 
objected  U/ on  account  of  his  interest,  he  stated 
upon  his  voir  dire,  that  when  the  flour  was 
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sold,  he  was  jointly  interested  with  the  plaint- 
iff in  it;  but  sold  out  to  him  before  this  suit 
was  brought,  and  had  no  interest  whatever  at 
the  time  of  the  hearing.  He  testified  that  he 
was  absent  at  the  time  of  the  sale;  but,  on  his 
return  called  upon  the  defendant,  and  offered 
him  the  flour.  The  defendant  at  first  de- 
clined receiving  it;  but  afterwards  said  he 
would  take  it,  and  pay  the  price  agreed  on, 
and  directed  that  it  should  be  sent  to  his  store. 
The  flour  was  placed  on  the  dock,  and  was 
ready  to  be  delivered,  and  the  defendant  told 
the  plaintiff  to  send  it  to  his  store,  and  he 
would  give  him  his  (the  defendant's)  check  for 
the  price;  but  the  plaintiff  refused  to  have  it 
removed  till  paid  for.  Not  being  paid  for,  it 
was  not  delivered;  and  was  afterwards  sold  by 
Crassons,  another  broker,  for  $6.50  per  barrel, 
flour  having  declined  to  this  price  in  the  mar- 
ket. The  report  was  for  the  difference  be- 
tween the  price  of  the  flour  at  $8  and  $6.50, 
with  the  interest  on  that  difference. 
A  motion  was  made  to  set  aside  the  report. 
*Mr.  P.  A.  Jay,  for  the  plaintiff.  [*85 
Messrs.  G.  W.  Sandford  and  C.  Livingston,  for 
the  defendant. 

Curia,  per  SAVAGE,  Ch.  J.  There  are  two 
questions  arising  in  this  cause. 

1.  Was  Ogden    a    competent    witness;    or 
ought  he  not  to  have  been  joined  with  the 
plaintiff  ? 

2.  Was  the  plaintiff  bound  to  deliver  the 
flour  before  he  was  paid  for  it  ? 

Ogden  seems  to  have  been  a  dormant  part- 
ner with  the  plaintiff;  but  that  fact  was  not 
known  by  the  defendant  at  the  time  of  the 
sale  by  Blood,  the  broker;  and  the  rule  is  well 
settled  that  a  dormant  partner  need  not  be 
joined  in  an  action  on  a  contract  with  a  de- 
fendant who  did  not  deal  with  him  or  know 
him  in  the  transaction.  1  Chit.  PI.,  7,  8;  2 
Esp.,  468;  2  Taunt.,  324.  326.  Ogden  was  a 
competent  witness,  having  no  interest,  and  not 
being  a  party  to  the  suit. 

The  next  question  is  whether  the  plaintiff 
was  bound  to  deliver  the  flour,  without  first 
receiving  pay  for  it.  This  was  a  cash  sale. 
The  delivery  and  payment  should  be  simulta- 
neous acts.  A  person's  check  is  no  more  pay- 
ment than  his  note.  He  may  have  no  funds 
in  the  bank  on  which  he  draws  ;  or,  if  he  has. 
the  bank  may  be  justified  in  withholding  pay- 
ment. 

In  Langfort  v.  Tiler,  1  Salk.,  113,  the  de- 
fendant bought  81  tubs  of  tea,  paid  for  and 
took  away  one,  and  paid  £50  earnest.  Holt, 
C h.  J.,  ruled  that,  notwithstanding  the  earn- 
est, the  money  must  be  paid  upon  fetching 
away  the  goods,  no  other  time  for  payment 
being  appointed  ;  that  a  demand  without  pay- 
ment is  void  ;  and  that  after  earnest,  the  vend- 
or cannot  sell  the  goods  to  another  without 
default  in  the  vendee  ;  and  if  the  vendee  does 
not  come  and  pay  and  take  away  the  goods, 
the  vendor  ought  to  go  and  request  him  ;  and 
then  if  the  vendee  does  not  come  in  convenient 
time,  and  pay  and  take  away  the  goods,  the 
agreement  is  dissolved,  and  he  is  at  liberty  to 
sell  them  to  any  other  person.  *In  [*8G 
.Srt«d*  v.  Taylnr.6  Johns.,  410,  11,  Kent,  Ch. 
J.,  lays  down  a  rule  nearly  similar,  and  adds  : 
"  It  would  be  unreasonable  to  oblige  him  (the 
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vendor)  to  let  the  article  perish  on  his  hands, 
and  run  the  risk  of  the  solvency  of  the 
buyer." 

I  am  of  opinion,  therefore,  that  the  motion 
must  be  denied,  and  that  the  plaintiff  have 
judgment. 

Motion  denied. 

Cited  In— 4  Wend.,  829;  15  Wend.,  225;  21  Wend., 
138;  22  Wend.,  366;  23  Wend.,  457;  8  N.  Y..  446;  30 
N.  Y.,  380 ;  52  N.  Y..  272 ;  87  N.  Y.,  465 ;  54  How.  Pr., 
196 ;  1  Bos.,  30 ;  4  Duer,  419 ;  6  Duer,  336. 


WILLIAMS  ET  AL.  r.  HOUGHTALING  & 
BEVIER. 

Bond   Payable  in  Installments — How    Interest 
Cast — Partial  Payment. 

Rule  for  casting:  interest  where  bond  is  payable 
by  installment,  and  the  interest,  though  it  runs 
from  the  date,  is  not  demandable  till  the  install- 
ment falls  due,  and  a  payment  is  made  on  an  in- 
stallment not  due  and  payable. 

Citation— 3  Johns.,  229. 

/COVENANT  on  the  assignment  of  a  bond 
\J  executed  by  Whigton  &  Thompson,  to 
the  defendants,  and  by  the  latter  assigned  to 
the  plaintiffs,  with  a  covenant  that  $1,808.18 
principal  and  interest,  besides  costs,  were  due 
at  the  time  of  the  assignment,  which  was 
dated  Nov.  2,  1816.  The  bond  assigned  was 
dated  Mar.  31,  1803.  The  condition  was,  that 
if  the  obligors  should  pay  to  the  obligees 
$4,250,  viz.:  "$750  on  or  before  the  1st  day  of 
May,  1804  ;  $875  on  or  before  the  1st  day  of 
May,  1805;  $875  on  or  before  the  1st  day  of 
May,  1806  ;  $875  on  or  before  the  1st  day  of 
May,  1807  ;  and  $875  on  or  before  the  1st  day 
of  May,  1808,  with  interest,  at  7  per  cent,  per 
annum,  from  the  date  on  each  and  every  pay- 
ment of  the  above  sum  as  they  become  due, 
then,"  &c. 

On  this  bond  were  indorsements  as  follows  : 
"Received  January  5th,  1804,  of  Mahar 
Whigton  and  Robert  Thompson,  Jr.,  the  sum 
of  $750,  being  the  first  payment  on  the  obliga- 
tion; and  the  interest  due  thereon.  Received 
at  the  same  time,  $20,  on  the  second  payment 
on  the  within  obligation.  Received,  June  1st, 
1805,  of  Robert  Thompson,  Jr.,  the  sum  of 
£369  18s.  Id.  in  full  for  principal  and  interest 
on  the  2d  payment  on  this  obligation  ;  and  also 


NOTE.— interest— Partial  payment*— Rule  for  com- 
putation. 

Parsons  (Contracts,  Vol.  II.,  p.  635)  says  there  are 
three  methods.  1.  Casting  on  the  whole  sum  to  the 
day  of  making  up  the  account,  and  also  upon  each 
payment  from  the  time  when  made  to  the  same 
day,  the  difference  between  these  sums  being  the 
amount  due.  2.  Casting  on  the  whole  sum  to  the 
time_  when  the  first  payment  is  made  adding  to  the 
original  debt,  and  the  payment  being  deducted  on 
the  remainder  until  the  next  payment,  and  so  on.  3. 
The  method  given  in  the  N.  Y.  cases.  See  Reporter's 
note  at  end  of  the  principal  case.  The  latter  is  the 
mode  usually  adopted. 

In  addition  to  the  cases  cited  in  the  reporter's 
note,  see  French  v.  Kennedy,  7  Barb..  452 ;  U.  8.  v. 
McLemore,  4  How.,  286;  Story  v.  Livingston,  13 
Pet.,  359;  Russell  v.  Russell.  31  N.  H.,  386;  Den's 
Estate.  35  Cal.,  692;  Smith  v.  Coppers,  9  la.,  376; 
Commonwealth  v.  Miller,  88.  &  R.,  452  ;  Hiney  v. 
Hill.  14  Mo.,  500 ;  Pierce  v.  Tanner,  53  Me..  a51 ;  Mar- 
ke)  v.  Spilter.  28  Ind..  488 ;  Whitacre  v.  Fuller,  5 
Minn.,  508  ;  Hearlt  v.  Rhodes,  66  111.,  351;  Brooks  v. 
Robinson,  54  Miss..  272. 
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received,  the  same  day,  £100  on  the  3d  pay- 
ment in  part  thereof;  Received,  July  26, 
1806,  $350.  January  8,  1807,  $854.  June 
22d,  1811.  $800  ;  May  23d,  1812,  $500.  Janu- 
ary 27,  *1814,  $500.  January  28,  1815,  [*87 
$450.  February  24,  1815,  $100.50." 

Upon  a  case  containing  these  facts,  it  was 
submitted  upon  what  principle  the  interest 
should  be  calculated  ;  and  how  the  payments 
should  be  applied  ;  and  agreed  that  the  clerk 
should  compute  the  interest  according  to  the 
rule  which  the  court  might  direct ;  and  that  a 
cognovit  should  be  given  for  the  sum  thus  as- 
certained to  be  due. 

Curia.  When,  according  to  the  terms  of  a 
bond  payable  by  installments,  interest  cannot 
be  demanded  till  the  principal  is  payable  (as  in 
this  case),  payments  made  on  an  installment 
not  due  and  payable  should  be  applied  to  the 
extinguishment  of  principal,  and  such  propor- 
tion of  interest  as  has  accrued  on  the  principal 
so  extinguished.  For  instance,  an  installment 
on  a  bond  of  $500  is  due  Jan.  1,  1825,  with  in  - 
terest  from  Jan.  1,  1824 ;  July  1,  1824,  the 
obligor  pays  $207 ;  the  $7  should  be  applied 
to  pay  the  6  months'  interest  accrued  on  $200, 
and  the  $200  extinguishes  so  much  principal. 
If  the  whole  be  applied  to  the  extinguishment 
of  principal,  no  interest  could  be  recovered 
upon  the  principal  money  extinguished  ;  for 
interest  ceases  and  is  not  due  after  its  principal 
is  paid.  Tittotson  v.  Preston,  3  Johns.,  229. 

Rule  accordingly. (a) 

Cited  in— 15  Wend.,  24.  80 ;  11  Paige.  625  ;  2  Hun, 
529 ;  7  Barb..  456,  562;  5  T.  &  C.,  138;  5  How.  Pr.,  42 ;  5 
Daly  364;  13  Pet.,  371;  35  Cal.,  694;  60  Am.  Dec., 

286(2  Fla.,445). 

(a)  Rule  for  calculating  interest  where  partial 
payments  have  been  made  : 

The  judges  of  the  Supreme  Court,  in  answer  to 
the  question  put  to  them  as  the  mode  of  calculating 
interest  when  sundry  payments  have  made,  state 
that  they  do  not  know  that  the  question  has  been 
judicially  settled  ;  but,  according  to  their  under- 
standing, the  rule  of  practice  is,  to  calculate  inter- 
est on  the  principal  up  to  the  time  when  the  pay- 
ment has  been  made ;  add  this  interest  to  the  princi- 
pal, and  then  deduct  the  payment  without  regard 
to  the  time  when  made,  whether  before  or  after  the 
expiration  of  the  year.  This  rule,  however,  is  to  be 
adopted  only  in  cases  where  the  payment  exceeds 
the  interest  due ;  otherwise  it; will  be  taking  inter- 
est upon  interest.  When  the  payment  falls  short  of 
the  interest  due,  interest  must  be  calculated  on  the 
principal  up  to  the  time  when  the  payments  will 
overrun  the  interest  due  on  the  principal  debt ;  and 
the  deduction  then  be  made.  8.  THOMPSON. 

*The  above  is  taken  from  a  written  entry  [*88 
on  a  blank  leaf  in  the  printed  book  containing  the 
general  rules  of  this  court,  kept  by  Mr.  Breese,  the 
clerk  at  Utica.  Mr.  Breese  does  not  remember 
when  the  entry  was  made,  except  that  it  was  some 
time  while  the  Hon.  Smith  Thompson  was  Chief  Jus- 
tice of  this  court. 

The  principle  adopted  by  the  late  Chancellor 
Kent,  is  laid  down  by  him  in  nearly  the  same  words. 
"  The  rule  (says  he)  for  casting  interest,  when  par- 
tial payments  have  been  made,  is  to  apply  the  pay- 
ment, in  the  first  place,  to  the  discharge  of  the  in- 
terest then  due.  If  the  payment  exceeds  the  inter- 
est, the  surplus  goes  towards  discharging  the  prin- 
cipal, and  the  subsequent  interest  is  to  be  computed 
on  the  balance  of  principal  remaining  due.  If  the 
payment  be  less  than  the  interest,  the  surplus  of 
interest  must  not  be  taken  to  augment  the  princi- 
pal ;  but  interest  continues  on  the  former  principal 
until  the  period  when  the  payments  taken  together 
exceed  the  interest  due,  and  then  the  surplus  is  to  be 
applied  towards  discharging  the  principal;  and  in- 
terest is  to  be  computed  on  the  balance  of  the 
principal  as  aforesaid.  Connecticut  v.  Jackson,  1 
Johns.  Ch.,  17, 18 ;  Stoughton  v.  Lynch,  2  Id.,  209, 
8.  P. 
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The  same  rule  prevails  in  Mass.,  Edes  v.  Good- 
ridge,  4  Tyng,  103 ;  Dean  v.  Williams,  17  Tyng,  417, 
418;  Fay  v.  Bradley,  1  Pick.,  194.  In  Va.,  Lightfoot  v. 
Price.  4  Hen.  &  Munf .,  431.  N.  C.,  Bunn  v.  Moore's 
Executors,  1  Hayw.,  278;  Anonymous,  2  Id.,  17; 
North  &  Prescott  v.  Mattell,  Id..  151.  Md.,  Chapline 
v.  Scott,  4  Harr.  &  M'H.,  94.  Ky.,  4  Hall's  Law 
Jour.,  122.  8.  C.,  Administrators  of  Norwood,  ads. 
Manning,  2  Nott  &  M'Cord.  395,  397. 

In  Conn.,  the  rule  is  the  same,  with  the  qualifica- 
tion that  the  first  payment  shall  not  be  applied  to 
the  extinguishment  of  the  interest,  unless  it  be 
made  at  least  one  year  from  the  time  the  interest 
began  to  run.  nor  as  to  subsequent  payments,  unless 
there  be  at  least  one  year  between  them.  General 
Rule,  Kirby  49  ;  Kissam  v.  Burrall,  Id-,  326.  This  is 
upon  the  ground  that  interest  cannot  be  due  except 
from  year  to  year. 

In  N.  J.  the  rule  is  the  same  as  in  this  State,  with 
the  difference  that  it  disregards  the  amount  of  the 
payment  which  is  applied  to  the  extinguishment  of 
the  interest  whenever  paid,  and  whether  less  or 
more  than  the  interest  accrued.  At  least  no  dis- 
tinction is  made  between  these  two  cases,  in  Mere- 
dith v.  Banks.  1  Halstead,  408,  where  the  rule  is  laid 
down. 

In  Tracy  v.  Wikoff,  1  Dall.,  124,  Pa.,  M'Kean,  Ch. 
J.,  said :  '*  The  rule  of  computing  interest  must  be 
such,  that  the  interest  of  money  paid  in  before  the 
time  must  be  deducted  from  the  interest  of  the 
whole  sum  due  at  the  time  appointed  by  the  instru- 
ment for  making  the  payments..  For  instance,  a 
bond  to  pay  £100,  with  annual  interest  at  %  per  cent., 
and  at  the  end  of  6  months,  £50  is  paid  in.  This  pay- 
ment shall  not  be  apportioned.  £3  to  the  discharge 
of  the  half  year's  interest,  and  £47  to  the  diminu- 
tion of  the  principal,  so  as  to  calculate  the  remain- 
ing interest  at  6  per  cent,  on  £53  for  6  months ;  but 
the  interest  shall  be  charged  at  the  end  of  the  year 
upon  £100;  the  payment  of  £50  shall  then  be  de- 
ducted from  the  aggregate  sum  of  £106,  and  the 
89*]  obligor  receive  a  credit  *for  £1 108.  as  the  inter- 
est of  £50  for  6  months."  In  Penrose  v.  Hart,  Id., 
378,  Shippen,  President,  said  he  remembered  to  have 
heard  or  an  old  decison,  when  Logan  was  Chief 
Justice,  in  which  it  was  expressly  settled,  that 
money  paid  on  account  of  a  bond,  should  first  be 
applied  to  discharge  the  interest  due  at  the  time 
of  the  payment ;  and  the  residue,  If  any,  credited 
towards  satisfaction  of  the  principal ;  and  this  rule 
had  been  adopted  a*  the  uniform  practice. 

In  Lewis'  Exr.  v.  Bacon's  Legatee,  3  Hen.  &  Munf., 
Va.,  8»,  where  a  creditor  kept  an  account  current 
with  his  debtor,  and  also  an  interest  account,  in 
which  he  charged  interest  on  the  several  items  of 
debit  to  a  particular  period,  and  gave  credit  by 
interest  on  the  several  payments  to  the  same  period, 
and  charged  in  the  account  current  the  balance  ap- 
pearing on  the  interest  account,  and  a  balance 
being  then  struck,  interest  was  again  charired  on 
the  balance  thus  consisting  of  principal  ana  inter- 
est, the  court  held  it  to  be  compound  interest,  and 
not  allowable. 


JACKSON,  ex  dem.  SCOFIELD,  v.  COLLINS. 

HJjectment — Objection  that  Plaintiff  Faded  to 
Make  out  Title— Must  be  First  Made  at  Trial 
— Adverse  Possession,  to  avoid  Conveyance — 
Sale  by  Deputy,  after  Sheriff  out  of  Office— 
When  Valid — Deputy,  as  Assignee  of  Judg- 


ment, may  Purchase  under  Execution  Di- 
rected to  Sheriff— Construction  of  Statute — 
Intent  of  Legislature. 

In  ejectment,  an  objection  cannot  be  made  at  the 
bar  that  the  plaintiff  failed  at  the  trial  to  make  out 
a  title,  unless  such  objection  was  previously  made 
at  the  trial. 

One  claiming  under  a  deed  from  a  judgment 
debtor  has  not  such  an  adverse  possession  as  will 
avoid  a  conveyance  executed  by  a  purchaser  under 
an  execution  upon  a  judgment. 

A  deputy-sheriff  may  complete  an  execution  by 
sale  and  conveyance,  after  the  sheriff  goes  out  of 
office,  provided  the  execution  was  levied  before. 

A  deputy-sheriff  who  is  plaintiff  in,  or  assignee  of, 
a  judgment,  may  purchase  under  an  execution 
thereon  directed  to  his  principal. 

In  construing  a  statute,  wherever  the  intention 
of  the  Legislature  can  be  discover,  it  should  be  fol- 
lowed with  reason  and  discretion,  though  such  con- 
struction seem  contrary  to  the  letter  of  the  statute. 

Cases  illustrating  this  proposition  referred  to  by 
the  plaintiff's  counsel. 

Citations— 1  Ld.  Raym.,  659;  1  Salk.,  95;  20  Johns., 
64 ;  Bac.  Abr.,  tit.  Statutes ;  15  Johns.,  380. 

T71 JECTMENT,  tried  at  the  Monroe  Circuit, 
JuJ  before  the  late  J/r.  Justice  Platt,  July  4, 
1822,  for  lots  number  61,  62,  and  the  north 
half  of  63,  situate  in  the  village  of  Rochester. 
The  demise  in  the  declaration  was  laid  Mar. 
14,  1822.  On  the  trial,  the  lessors  of  the 
plaintiff  showed  the  following  title  :  1.  A  deed 
duly  acknowledged  and  proved,  dated  Jan.  2, 
1818,  from  N.  Rochester,  C.  Carroll  and  Will- 
iam Fitzhugh,  to  William  Robb,  for  lots  num- 
ber 61,  62,  and  63,  in  the  village  of  Rochester. 
The  deed  was  executed  by  N.  Rochester,  for 
himself,  and  for  Carroll  and  Fitzhugh,  bv  N. 
Rochester,  their  attorney.  2.  An  exemplifica- 
tion of  a  judgment  in  the  Supreme  Court,  in 
favor  of  Jonathan  R.  Hale,  against  Robb,  for 
$483.62,  *flled  Aug.  30,  1819,  and  an  [*9O 
ahus  testatum  fi.  fa.  on  this  judgment,  directed 
to  the  sheriff  of  the  County  of  Genesee,  tested 
Aug.  and  returnable  Oct.  Term,  1820.  It  was 
then  proved  on  the  part  of  the  plaintiff,  that 
the  above  lots  61,  62,  and  the  north  half  of  63, 
were  sold  by  virtue  of  the  execution,  bv  Oliver 
Lee,  a  deputy-sheriff,  Oct.  4,  1820,  to  Ralph 
Wadhams,  for  $535.50.  being  the  full  amount 
of  the  execution  and  sheriff's  costs,  and  it  was 
further  proved,  that,  at  the  time  of  the  sale, 
Lee  gave  to  Wadham  a  certificate  that,  at  the 
expiration  of  15  months,  he  would  be  entitled 
to  a  deed.  The  plaintiff  then  produced  a  deed 
duly  proved,  dated  Feb.  9,  1822,  of  the  above 
premises,  from  Parmenio  Adams,  late  sheriff 
of  the  County  of  Genesee,  by  Oliver  Lee, 
deputy  to  Ralph  Wadhams,  the  purchaser,  for 
the  consideration  of  $535.50  ;  and  a  quitclaim 
deed,  duly  proved,  from  Wadhams  to  Scofleld, 
the  lessor,  dated  Feb.  18,  1822,  for  the  con- 


NOTE.— Construction  of  statute— Intent  of  legisla- 
ture- When  it  will  ctmtrol  the  Utter  of  a  statute. 

Where  the  intent  of  the  Legislature  can  be  ascer- 
tained with  reasonable  certainty,  the statuto  will  be 
construed  in  accordance  therewith,  although  such 
construction  may  conflict  with  the  ordinary  mean- 
ing of  the  letter.  See  Tonnele  v.  Hall,  4  N.  Y..  140  ; 
Simonds  v.  Powers,  28  Vt..  XA  ;  Staniels  v.  Haymond, 
4  Cuah.,314  :  Brown  v.  Wright,  13  N.  J..  240;  Kye- 
irato  v.  Wardsboro,  30  Vt.,  74tt;  Minor  v.  Mechanic's 
Bunk.  1  Pet.,  «4;  Sprowl  v.  Lawrence,  33  Ala.,  674; 
Crocker  v.Crano.  21  Wend.,  211. 

Compare  Swift  v.  Luce.  27  Mo.,  285;  Whitney  v. 
Whitney.  14  Mass.,  88  ;  Maxwell  v.  Collins,  8  Ind.. 
38 ;  Bradbury  v.  Wagonhorst,  54  Pa.  St.,  180. 

What  is  trrmod  the  policy  of  the  government 
with  reference  to  any  particular  legislation,  is  too 
unstable  aground  upon  which  to  rest  the  judgment 
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of  the  court  in  the  interpretation  of  statutes.  Had- 

den  v.  Collector,  5  Wall..  107.    See 7  Mass.,  524. 
In  general,  the  intent  of  the  Legislature  must  be 

found  in  the  statute  itself.  Tyman  v.  Walker, 35 
1  Cal.,  634.  But  see  State  v.  Nicholls,  30  La.  Ann..  Pt. 
|  II.,  980;  Edgerv.  Randolph  Co.  Commr's..  70  Ind., 

331.  and  others  upon  the  same  subject.    Ezekiel  v. 

DIxon.  3  Ga.,  146. 

The  mischief  existing  at  the  time  of  the  enact- 
i  ment,  and  the  remedy  Intended,  are  to  be  consid- 
I  ert-d  in  construing  the  statute.  Winslow  v.  Klm- 
j  ball.  25  MP.,  4KJ;  Sibley  v.  Smith.  2  Mich.,  486;  Alex- 
i  under  v.  Worthington,  7>  Md..  471.  Set'  also,  ( 'at  lin  v. 
i  Hull,  21  Vt..  U8;  Doaoe  v.  Phillips.  12  Pick..  223; 

Farrell   Foundry  v.   Durt,  26  Conn..  370;    Stato  v. 

Brewstrr.  42  N.  J.  L.,  125;  United  States  v.  Bowen, 
I  100  U.  8.,  508;  State  v.  Liedtke.  9  Neb.,  468  ;  Baxter 
I  v.  Tripp,  12  R.  I.,  810. 
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sideration  of  $600.  It  was  also  proved  by  the 
plaintiff  that  the  defendant,  at  the  time  of  the 
demise  in  the  declaration,  and  at  the  time  of 
trial,  was  in  possession  of  the  premises,  and 
that  he  confessed  that  he  rented  the  premises 
of  one  Harvey  Montgomery  ;  and  that  Mont- 
gomery, four  or  five  years  since,  said  that  he 
had  the  premises  in  question,  of  Robb,  from 
whom  the  lessor  of  the  plaintiff  claimed  title. 

It  appeared  that  the  defendant  was  in  pos- 
session of  the  premises  under  Montgomery,  at 
the  date  of  the  deed  from  Wadhams,  to  .the 
lessor  of  the  plaintiff  :  that  Lee,  at  the  time  he 
sold  the  premises,  was  a  deputy-sheriff  ;  that 
Adams,  the  sheriff,  went  out  of  office  in  the 
winter  of  1821,  about  a  year  previous  to  the 
date  of  the  deed  given  by  Lee,  in  the  name  of 
the  sheriff  to  Wadhams. 

Lee,  the  deputy-sheriff,  was  then  called  as  a 
witness  by  the  defendant.  He  stated  that  Sco- 
field,  the  lessor,  handed  him  the  execution  in  fa- 
vor of  Hale,  against  Robb,  and  directed  him  to 
sell  the  premises  in  question,  stating,  at  the 
same  time,  that  he  had  bought  the  judgment  of 
Hale  ;  that  at  the  time  he  sold  the  premises,  he 
91*]  informed  the  bystanders  *the  amount  of 
the  execution,  and  the  sum  he  wished  to  raise, 
and  that  there  were  several  bids  from  different 
persons  ;  that  Wadhams,  to  whom  it  was  sold, 
overbid  the  rest.  The  witness  further  stated, 
that  the  purchase  money  was  not  paid  by 
Wadhams,  at  the  time  of  the  sale  ;  that  in  a 
conversation  between  the  lessor  of  the  plaint- 
iff and  Wadhams,  after  the  sale,  Scofield,  the 
lessor,  offered  to  take  Wadhams'  note;  witness 
saw  Scofield  and  Wadhams  sit  down  at  a  table 
to  write,  but  did  not  see  Wadhams  deliver  the 
note  to  Scofield  ;  that  at  the  time  they  were 
writing  the  note,  the  witness  left  the  room. 
Soon  after,  Scofield,  the  lessor,  as  assignee  of 
Hale  receipted  the  execution  in  full.  It  ap- 
peared that  Scofield,  at  the  time  the  premises 
were  sold,  was  a  deputy-sheriff  of  the  County 
of  Genesee. 

From  the  above  facts,  it  was  contended  by 
the  defendant,  1.  That  Wadhams  was  the 
trustee  of  Scofield.  and  purchased  the  land  for 
his  benefit.  2.  That  the  purchase  was  void, 
Scofield  being  a  deputy  at  the  time.  3.  That 
the  deed  given  by  Lee,  the  deputy,  after 
Adams,  the  sheriff,  went  out  of  office,  was 
void  :  and  4.  That  if  Wadhams  was  not  the 
trustee  of  Scofield,  there  was  an  adverse  pos- 
session on  the  18th  day  of  Feb.,  1822,  at  the 
date  of  Wadhams'  deed  to  Scofield,  the  lessor. 

A  verdict  was  taken  for  the  plaintiff,  subject 
to  the  opinion  of  the  court  on  the  above  case. 

Messrs.  H.  D.  Mason  and  J.  C.  Spencer,  for 
the  plaintiff.  The  16th  section  of  the  Act  Con- 
cerning Judgments  and  Executions  (1  R.  L., 
506)  is  general,  and  forbids  a  sheriff  to  whom 
an  execution  is  directed,  and  his  deputies,  from 
purchasing  ;  but  this  must  mean  the  officer 
acting  in  the  sale,  or  to  whom  the  process  is 
delivered.  If  not  so,  then  a  deputy  having  a 
judgment,  cannot  adopt  the  only  effectual 
means  of  getting  his  money,  that  of  bidding 
under  the  execution  ;  for,  in  such  a  case,  the 
execution  cannot  go  to  the  coroner.  It  goes  to 
him  only  when  the  sheriff  is  interested.  Done 
v.  Smetfiier,  Cro.  Car.,  416.  "Such  a  con- 
struction ought  to  be  put  on  a  statute  as  may 
best  answer  the  intention  which  the  makers 


had  in  view  ;  and  this  intention  is  sometimes 
to  be  collected  from  the  case  or  necessity  of 
making  *the  statute,  and  sometimes  from  [*92 
other  circumstances  ;  and  whenever  such  in- 
tention can  be  discovered,  it  ought  to  be  fol- 
lowed with  reason  and  discretion  in  the  con- 
struction of  the  statute,  although  such  con- 
struction seem  contrary  to  the  letter  of  the 
statute  ;  and  a  thing  which  is  within  the  letter 
of  a  statute,  is  not  within  the  statute,  unless  it 
be  within  the  intention  of  the  makers."  These 
propositions  are  sustained  and  illustrated  by 
various  English  cases  of  construction  upon 
statutes  where  the  courts  have  departed  from 
the  letter  in  order  to  reach  the  spirit  and  in- 
tent of  the  Act.  Reniger  v.  Foggassa,'  Plowd., 
18 ;  Straunge  v.  Croker,  Id.,  88  ;  2  Inst.,  64  ; 
The  King  v.  Younger,  5  T.  R..  449  ;  Margate 
Pier  Co.  v.  Hannani,  8  B.  &  A.,  266;  Edwards 
v.  Deck,  4  Id.,  212,  per  Holroyd,  J. 

Here  was  not  an  adverse  possession  in  the 
defendant  at  the  time  of  Wadham's  convey- 
ance to  Scofield.  If  the  former  was  the 
trustee  of  the  latter,  as  insisted  by  one  of  the 
defendant's  points,  and  which  we  concede,  of 
course,  adverse  possession  is  out  of  the  ques- 
tion. But,  proceeding  upon  the  ground  that 
Wadhams  purchased  for  his  own  benefit,  we 
deny  that  there  was  such  an  adverse  possession 
as  prevented  his  conveying  to  Scofield.  The 
defendant,  Collins,  held  under  Montgomery, 
who  purchased  of  Robb,  the  defendant  in  the 
judgment  and  execution.  Both  Montgomery 
and  Collins  were  quasi  the  tenants  of  the  pur- 
chaser. Jackson  v.  Sternburgh,  1  Johns.  Cas. , 
155  ;  Same  v  Graliam,  3  Cai.,  188. 

Lee  had  a  right  to  convey,  though  his  prin- 
cipal had  gone  out  of  office.  The  sale  was 
complete  Oct.  14,  1820.  The  sheriff  had 
obeyed  the  execution  ;  and  all  that  remained 
!  was  to  give  the  evidence  of  the  sale,  if  the 
property  should  not  be  redeemed.  In  Jackson 
v.  Bush,  10  Johns.,  223,  the  court  say  :  "A 
sale  and  the  consummation  of  that  sale  by  a 
deed,  are  acts  which  the  sheriff  may  do  by 
deputy.  The  law  does  not  require  them  to  be 
done  by  the  sheriff  in  person."  Here  no  dis- 
tinction is  made  between  the  deputy  of  a  sher- 
iff out  of  office,  or  one  in.  The  case,  indeed, 
did  not  call  for  it ;  but  as  far  as  it  goes,  it 
shows  that  the  deputy  may  do  whatever  the 
sheriff  can.  Lee  was  proved  to  be  a  general 
deputy.  Jackson  v.  Davis,  18  Johns.,  10.  Ex- 
ecution being  an  entire  thing,  he  *who  [*93 
begins  must  end  it,  and  therefore,  if  a  sheriff 
seize  goods,  and  is  removed,  yet  he  is  to  pro- 
ceed in  the  sale.  Dalt.  Shff.,  19;  Salk.,  323  ; 
Cro.  Jac..  73;  Devoe  v.  Elliot,  2  Cai.,  243. 
The  authority  of  the  principal,  therefore,  con- 
tinued (Bac.  Abr.,  Sheriff,  J;  Hempstead  v. 
Weed,  20  Johns.,  64)  ;  and  an  authority  from 
him  to  the  deputy  being  indefinite  in  time  is 
not  revoked  unless  it  be  countermanded,  or 
cease  by  the  death  of  the  principal  or  agent. 
Co.  Litt.,  52  b;  Bac.  Abr.,  Authority,  E. 
The  appointment  of  a  deputy  is  so  long  as  the 
principal  shall  be  sheriff,  or  have  anything  to 
do  as  sheriff  ;  and  if  he  may  execute  process 
after  he  is  out  of  office,  he  does  this  as  sheriff. 
So  far  has  this  doctrine  been  carried  that  on 
the  renewal  of  a  sheriff's  commission  under 
the  old  Constitution,  no  new  appointment 
of  an  under-sheriff  was  necessary ;  neither 
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need  his  bond  be  renewed ;  but  he  con- 
tinued under-sheriff,  and  his  bond  continued 
in  full  force.  Hughes  v.  Smith,  5  Johns.,  168. 
Dalton,  in  his  treatise  on  the  office  of  sheriff 
(456),  calls  the  under-sheriff  (who  answers  to 
our  deputy)  the  attorney  of  the  sheriff ;  and 
that  he  may  be  appointed  at  will,  and  revoked 
as  an  attorney  may  be.  Why  may  not  a  re- 
moved sheriff  appoint  an  attorney  to  do  that 
which  the  principal  is  authorized  to  perform  ? 
And  what  is  the  difference  whether  the  ap- 
pointment be  before  or  after  his  removal  ? 

No  objection  to  Robb's  title  was  taken  at 
the  trial.  It  is  too  late  to  raise  it  now.  But 
it  is  unfounded  in  point  of  fact.  Rochester's 
authority  to  execute  the  deed  was  not  ques- 
tioned at  the  trial.  Besides,  Montgomery 
claimed  under  Robb.  Jackson  v.  Scott,  18 
Johns.,  94. 

Messrs.  W.  C.  Van  Ness  and  J.  A.  Cottier,  for 
the  defendant.  No  title  is  shown  in  the  lessor 
of  the  plaintiff.  Even  a  prima  facie  case  was 
not  made ;  and  this  is  not  one  of  that  class  of 
objections  from  which  we  are  precluded  by 
having  omitted  to  make  it  at  the  trial.  The 
objection  goes  to  the  merits  ;  there  is  a  defect 
in  the  title  ;  and  the  defendant  shall  not  be 
precluded  from  urging  it  merely  because  other 
objections  were  made  at  the  trial.  Palmer  v. 
Lorttlard,  16  Johns.,  348,  353,  per  Wood  worth, 
J.,  in  18  Johns.,  564-5. 

The  deputy-sheriff  had  no  power  to  execute 
a  deed  after  the  sheriff,  his  principal,  was  re- 
moved from  office.  We  can  find  no  adjudged 
case  upon  this  subject,  but  contend  that  after 
94*J  *the  sheriff  is  removed  from  office,  the 
power  of  his  deputy  is,  ipso  facto,  at  an  end  ; 
and  that,  at  all  events,  no  one  can  thereafter 
act  without  new  and  special  authority  from 
the  sheriff.  He  and  his  sureties  would  not  be 
bound  for  the  misconduct  of  his  deputy  after 
the  expiration  of  his  term  uf  office.  Suppose 
the  deputy  should  sell  the  goods  of  a  stranger, 
after  the  sheriff's  term  of  office  had  expired  ; 
would  he  be  liable  for  this  act  of  his  late  dep- 
uty ?  Previous  to  the  Redemption  Act  (as  it 
is  called),  suppose  the  late  deputy  of  a  late 
sheriff  should  have  given  a  deed,  without  any 
previous  levy  or  sale — nothing  more  need  be 
shown  than  the  judgment,  execution  and  sher- 
iff's deed  to  entitle  the  plaintiff  to  recover. 
Would  such  a  deed  from  the  late  deputy 
be  sufficient,  then,  to  authorize  a  judgment 
against  the  defendant  in  possession  ?  There  is 
no  responsibility  resting  upon  the  late  deputy. 
He  acts  under  no  oath  of  office.  His  own 
sureties  would  not  be  bound  beyond  the  period 
of  the  sheriff's  term,  and  neither  the  sheriff 
nor  his  sureties  for  any  act  after  this  period. 
The  authority  of  an  agent  or  attorney  ceases 
upon  the  death  of  his  principal.  Does  not  the 
power  and  authority  of  a  deputy  also  cease, 
upon  the  political  deatli  of  the  sheriff  ? 

The  defendant  (or  Montgomery)  was  in  pos- 
session, claiming  adversely,  at  the  date  of  the 
deed  to  the  lessor  of  the  plaintiff.  The  defend- 
ant had  rented  the  premises  of  Montgomery, 
and  neither  of  them  acknowledged  any  sub 
sisting  interest  in  Hobb.  The  defendant 
claimed  to  hold  under  his  lease,  and  Mont 
gomery,  who  said  he  had  the  premises  of 
Robb,  claimed  and  exercised  the  right  of  leas- 
ing the  premises  to  the  defendant,  without  the 
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privity  or  consent  of  Robb  or  any  other  person; 
and  the  defendant  was  in  possession  under  the 
lease. 

Curia,  per  SAVAGE,  Ch.  J.  It  is  objected  : 
1.  That  no  title  was  shown  in  Robb  subse- 
quent to  the  judgment.  Title  was  in  Robb 
Jan.  2,  1818,  and  judgment  Aug,  30,  1819. 
The  presumption  is,  therefore,  in  the  absence 
of  all  proof  to  the  contrarv,  that  it  continued 
in  him  during  the  intermediate  time.  Besides, 
had  the  objection  been  taken  at  the  trial,  that 
fact  might  have  been  shown. 

*2.  It  is  objected  that  Lee,  as  deputy  [*95 
to  Adams,  had  no  right  to  execute  a  deed 
after  Adams  was  out  of  office,  Lee  being  no 
longer  deputy.  It  is  not  denied  that  during 
Adams'  continuance  in  office,  the  deputy  had 
authority  to  do  any  act  which  his  principal 
could  do  in  his  official  capacity,  except  the  ap- 
pointment of  deputies.  And  vide  Parker  v 
Kett,  1  Ld.  Raym.,  659,  and  S.  C.,  1  Salk.,  95. 
But  it  is  contended  that  the  authority  of  the 
deputy  ceased  when  the  new  sheriff  had  taken 
the  office  upon  him.  In  my  opinion,  the  au- 
thority of  the  deputy  is  limited  by  the  dura- 
tion of  the  authority  of  his  principal.  An  ex- 
ecution against  the  property  of  a  defendant, 
partly  executed  by  the  old  sheriff,  shall  be 
completed  by  him,  and  in  relation  to  any  such 
execution  in  the  sheriff's  hands,  when  he  goes 
out  of  office,  he  continues  sheriff,  and  may  act 
by  deputy,  as  if  he  was  still  in  office.  He  is 
in  office  quoad  hoc,  and  the  acts  of  a  deputy  in 
relation  to  such  an  execution  are  the  acts  of 
the  sheriff  himself.  Even  in  the  case  of  a  ca. 
sa.  upon  which  the  defendant  has  been  arrest- 
ed, and  is  imprisoned,  it  is  optional  with  the 
old  sheriff  whether  he  will  transfer  the  pris- 
oner to  the  new  sheriff.  The  old  sheriff  has  a 
right  to  retain  the  custody  of  the  prisoner,  and 
complete  the  execution  of  the  writ.  Hemp- 
stead  v.  Weed,  20  Johns. ,  64. 

3.  There  was  no  adverse  possession  shown, 
to  defeat  the  operation  of  the  deed,  either  from 
the  sheriff  to  Wadhams,  or  from  Wadhams  to 
the  lessor  of  the  plaintiff. 

4.  It  is  made  a  point  that  Wadhams  was  a 
mere  trustee  for  Scofield,  and  that  he,  being  a 
deputy  of  the  sheriff  at  the  time  of  the  sale, 
was  prohibited  by  statute  from   purchasing. 
The  Statute  is,  "that  it  shall  not  be  lawful  for 
any  sheriff,  or  other  officer,  to  whom  any  such 
execution  shall  be  directed,  or  any  of  their 
deputies,  or  any  person  for  them  or  either  of 
them,  to  purchase  any  goods  or  chattels,  lands 
or  tenements,  at  any  sale,  by  virtue  of  any 
execution,  and  all  purchasesso  made  by  them, 
or  any  of  them,  or  for  the  use  of  them,  or  any 
of  them,  shall  be  void."     Admitting,  as  the 
plaintiff  does,  that  Wadhams  purchased  for 
the  use  of  Scofield,  the  purchase  comes  with- 
in the  letter  of  the  Act,  but  it  could  never  have 
been  the  intention  of  the  Legislature  to  have 
prevented  a  deputy-sheriff,  when   plaintiff  in 
ap  execution,  from  bidding,  in  *order  [*J)B 
to  secure  his  money.     The  object  was  to  pre 
vent  abuse — that   the  sheriff   or  his   deputies 
should  not  be  allowed  to  become  purchasers 
at  their  own  sales,  and  thereby  be  induced  to 
conduct  corruptly  in   relation  to  them.     But 
surely  it  was  never  intoned  to  place  those  per- 
sons in  a  worse  situation  than  others,  as  to  the 
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collection  of  their  own  demands.  "Whenever 
the  intention  of  the  makers  of  a  statute  can  be 
discovered,  it  ought  to  be  followed  with  rea- 
son and  discretion  in  the  construction  of  the 
statute,  although  such  construction  seem  con- 
trary to  the  letter  of  the  statute."  Bac.  Abr., 
tit.  Statute,  I,  15  Johns.,  380,  per  Ch.  J. 
Thompson.  A  thing  which  is  within  the  let- 
ter of  a  statute  is  not  within  the  statute,  un- 
less it  be  within  the  intention  of  the  makers. 
This  proposition  is  fully  established  and  illus- 
trated by  the  cases  cited  on  the  part  of  the 
plaintiff. 

I  am,  therefore,  of  opinion  that  Scofield  had 
a  right  to  bid  and  purchase,  bonafide,  as  we 
are  to  presume  he  did  in  this  case  ;  for  fraud, 
of  any  kind,  is  not  imputed.  The  plaintiff  is 
accordingly  entitled  to  judgment. 

Judgment  for  the  plaintiff. 

Criticised— 48  111.,  24. 

Statutes— Construction  of.  Cited  in— 1  Edw.,  312; 
59  N.  Y.,  199;  15  Barb.,  470;  16  Barb.,  12;  21  Barb., 
438;  24  Barb.,  I3n:  25  Barb.,  201;  42  Barb.,  642;  45 
Barb.,  206;  IT.  &C.,  201;  12  How.  Pr.,  91 :  13 How. 
Pr.,  127,  444;  22  How.  Pr.,449;  2  Park.,  418:  1  Swee- 
ny, 440 :  1  Hilt.,  274 :  1  Daly,  240 ;  7  Bank  Reg:..  208 :  3 
Biss.,  235 ;  29  Ind.,  109 ;  10  Minn.,  118 ;  67  Mo.,  408  ;  66 
Mo.,  423. 

Deputy  may  complete  execution,  after  sheriffs  term 
of  office  has  expired.  Cited  in— 9  Cow.,  239 ;  7  Wend., 
221 :  20  Wend., 605 ;  68  N.  Y.,  478. 

Also  cited  in— 4  Barb.,  183. 


QRISWOLD  AND  GRISWOLD 

v. 

THE     NATIONAL     INSURANCE    COM- 
PANY OF  THE  CITY  OF  NEW  YORK. 

Action  on  Policy  of  Insurance — Pleading — Effect 
of  Demurrer — Contract,  Sufficiently  Stated  in 
First  Count,  need  not  be  Repeated — Pleading 
Survey — Averment  of  Unseaworthiness,  by 
Reason  of  Rottenness — What  Survey  should 
State — Departure  in  Pleading. 

On  demurrer,  the  party  who  commits  the  first 
substantial  fault  in  pleading,  shall  have  judgment 
against  him. 

A  plea  which  is  bad  in  substance  is  not  aided  by  a 
replication. 

In  declaring  upon  a  contract,  which  is  sufficiency 
stated  in  the  first  count,  it  need  not  be  repeated  in 
the  subsequent  counts  of  the  same  declaration ;  but 
it  is  enough  to  declare  that  it  is  the  same  as  is  set 
forth  in  the  first  count;  and  per  Woodworth,  J.,  in- 
terrupting Wells,  counsel,  8.  P. 

Thus,  wnere  the  plaintiff  declared  upon  a  policy 
of  insurance,  setting  it  out  in  the  first  count,  and  in 
the  subsequent  counts  declared  as  upon  another 
policy,  *4for  the  same  voyage,  and  upon  the  same 
subject-matter,  and  upon  the  same  terms  and  stip- 
ulations, and  containing  therein  to  the  same  effect 
as  in  the  said  policy  or  insurance  in  the  said  first 
count  mentioned,  &c.,"  held,  that  the  subsequent 
counts  were  good. 

Form  of  pleading  a  survey  upon  a  vessel,  accord- 
ing to  the  rotten  clause  in  a  policy  of  insurance. 
Note  a. 

Such  a  survey  is  properly  made  within  a  reason- 
able time  after  the  vessel's  arrival  at  her  port  of 
destination— it  need  not  be  made  before. 

In  pleading  such  a  survey,  the  defendant  need 
not  state  the  particular  manner  and  circumstances 
of  the  survey,  but  merely  that  it  was  regular— cir- 
cumstances of  impeachment  come  more  properly 
from  the  assured,  if  he  have  a  right  to  impeach  the 
the  survey  at  all,  as  to  which,  quaere. 

An  averment  that  the  ship  was  by  such  survey 
declared  unseaworthy,  by  reason  of  being  rotten,  is 
sufficient,  within  the  rotten  clause ; 

But  an  averment  that  the  ship  was  found  by  the 
survey  to  be  in  a  very  bad  and  rotten  condition,  is 
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not  good.  It  implies  a  mixed  cause  of  unseaworthi- 
ness ;  whereas,  to  make  a  survey  a  flat  bar,  within 
the  rotten  clause,  it  should  appear  plainly  that  the 
unseaworthiness  arose  from  rottenness  solely. 

Matter  which  comes  more  properly  from  the 
plaintiff,  need  not  be  stated  in  the  plea. 

A  survey  is  always  made  at  the  instance,  and  for 
the  benefit  of  the  owner  or  master  of  the  vessel, 
and  goes,  of  course,  into  his  hands.  The  assurers 
are  not  parties  to  the  survey. 

It  is  proper,  hut  not  indispensable,  for  a  survey 
to  state  the  particulars  of  the  decay. 

The  plea  stated  a  survey  made  at  Cadiz,  and  the 
replication  traversed  that  the  survey  was  made  at 
Cadiz  or  elsewhere ;  held  bad,  on  special  demurrer. 

The  issue  must  be  as  broad  as  the  traverse,  and  a 
rejoinder  to  such  a  replication  would  be  a  depart- 
ure. 

Declaration,  averring  a  physical  total  loss  of  a 
ship ;  plea,  a  survey  at  Cadiz,  the  port  of  destina- 
tion ;  replication,  a  different  survey  at  Cadiz,  and 
traversing  the  survey  in  the  plea ;  held,  a  departure; 
for  the  snip  arriving  at  her  port  of  destination, 
there  could  not  be  a  physical  total  loss. 

Citations— 20  Johns.,  328 ;  4  Johns.,  135 ;  7  Wh.,  612, 
581 ;  2  Serg.  &  R.,  293,  297 :  1  Binn.,  595,  598 ;  2  Binn., 
394 ;  8  Johns.,  167  ;  Com.  Dig.  PI.,  E,  37,  M,  1,  2 ;  8  Co., 
120  b ;  2  Salk.,  519 ;  15  Johns.,  191. 

A  SSUMPSIT.  The  first  count  of  the  decla- 
ii  ration  was  upon  a  policy  of  insurance  on 
the  ship  William,  dated  Aug"  *21,  1819,  [*97 
at  and  from  N.  Y.  to  Cadiz,  averring  that  the 
ship  sailed  on  the  voyage  insured,  and  alleg- 
ing her  physical  total  loss,  and  that  the  ship 
became  of  no  use  or  value,  by  perils  of  the 
sea.  The  second  count  set  forth  another  pol- 
icy upon  the  same  vessel  and  voyage,  in  the 
same  terms  as  the  policy  described  in  the  first 
count,  and  averred  the  loss  to  be  a  technical 
total  one,  as  amounting  to  more  than  a  moiety 
of  the  ship.  The  third  count  was  the  same  as 
the  second,  superadding  a  general  average  loss 
by  a  jettison.  The  fourth  was  the  usual  money 
counts,  consolidated  in  one.  The  policy,  as 
set  forth  in  each  count,  contained  the  usual 
rotten  clause,  "that  if  the  above  vessel,  upon 
a  regular  survey,  should  be  thereby  declared 
unseaworthy,  by  reason  of  her  being  unsound, 
or  rotten,  or  incapable  of  prosecuting  her  voy- 
age on  account  of  her  being  unsound  or  rotten, 
then  the  assurers  should  not  be  bound  to  pay 
their  subscription  on  that  policy. "  The  policy 
in  the  second  and  third  counts  was  set  forth 
thus:  "For  the  same  voyage,  and  upon  the 
same  subject-matter  of  insurance,  and  upon 
the  same  terms  and  stipulations,  and  contain- 
ing therein  to  the  same  effect  as  in  the  said 
policy  of  insurance  in  the  said  first  count  of 
this  declaration  is  above  mentioned,"  &c. 

*Pleas  :  to  the  1st,  3d  and  4th  counts,  [*98 
the  general  issue — to  the  1st  and  3d  counts,  a 
regular  survey  on  the  vessel,  upon  and  imme- 
diately after  her  arrival  at  Cadiz,  to  wit :  Oct. 
15,  1819,  on  which  she  was  declared  unseawor- 
thy, by  reason  of  her  being  rotten  ;  to  the  1st 
count,  alone,  a  regular  survey  on  the  vessel, 
upon  and  immediately  after  her  arrival  at  Ca- 
diz, to  wit :  Oct.  15,  1819,  by  which  she  was 
found  to  be  in  a  very  bad  and  rotten  condition, 
and  that  to  make  her  seaworthy  would  amount 
to  $5,000  or  upwards,  according  to  the  report  of 
Thomas  Hill,  one  of  the  surveyors,  a  ship  car- 
penter of  that  port,  and  in  which  the  survey- 
ors coincide,  and  that  it  was  their  firm  opinion 
it  would  be  best  for  all  parties  concerned  in 
the  ship,  that  she  should  be  condemned  ;  to 
the  2d  count,  alone,  the  same,  omitting  the  re- 
port of  the  ship  carpenter  ;  to  the  3d  count 
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nonassumpsit,  as  to  the  general  average,  and 
as  to  the  residue  a  survey  in  the  same  form  as 
the  last  mentioned  plea  to  the  2d  count. 
99*]  *Replication,  to  the  3d  plea,  which 
covered  the  1st  and  2d  counts,  that  the  ship 
arrived  at  Cadiz,  Sept.  25,  1819  ;  and  after  the 
expiration  of  at  least  15  days,  to  wit  :  Oct.  11, 
1819,  a  survey  on  the  vessel,  by  which  it  was 
found  that  the  stern  frame  had  apparently 
worked,  the  wooding  ends  under  the  counter 
open,  and  the  ship  making  a  great  deal  of 
water  ;  that  after  the  expiration  of  at  least  19 
days,  and  not  sooner,  to  wit :  Oct.  15,  1819,  a 
second  survey,  supplemental  to  the  first,  to 
ascertain  the  expense  of  the  repairs  reported 
by  the  first  survey,  by  which  survey  it  was 
found  as  stated  in  the  3d  plea,  with  an  aver- 
ment that  the  second  survey  is  the  same  as  the 
one  mentioned  in  the  2d  plea  ;  that  this  survey 
was  not  ordered  by  a  court  of  admiralty,  or 
other  competent  jurisdiction  ;  that  the  survey- 
ors were  not  sworn  according  to  maritime  law 
.and  usage ;  that  it  was  not  a  regular  survey 
within  the  policy ;  and  concluded  with  a 
formal  traverse,  that  this  survey,  or  any  other 
had  upon  the  ship  at  Cadiz,  or  elsewhere, 
found  the  vessel  unseaworthy  by  reason  of  her 
being  rotten  in  manner  and  form,  &c.  ;  to  the 
3d  plea  the  same,  omitting  the  traverse:  to  the 
4th  plea  the  same,  except  concluding  with  a 
traverse  that  the  survey  mentioned  in  the  4th 
plea  was  of  any  other  tenor  and  effect  than  in 
the  replication  set  out ;  to  the  residue  of  the 
5th  plea,  the  same  as  to  the  4th. 

Special  demurrer  to  each  of  the  replications, 
assigning  the  following  causes  : 

I.  To  the  replication  to  the  2d  plea  : 

1.  The  traverse  seeks  to  put  in  issue  matters 
not  in  the  plea. 

2.  It  is  double  and  multifarious. 

8.  No  apt  and  proper  issue  can  be  taken  upon 
the  traverse. 

4.  The  traverse  tenders  an  issue  upon  matters 
•contained  in  the  inducement. 

5.  In  other  respects,  double,  uncertain,  &c. 

II.  To  the  replication  to  the  3d  plea  : 

1.  It  does  not  traverse  or  avoid  the  matters 
contained  in  the  plea,  except  by  inference  and 
legal  construction. 

2.  It  is  evasive,  uncertain,  not  issuable,  and 
argumentative,  in  alleging  that  the  surveys 
1OO*]  were  made,  one  at  *least  15,  and  the 
other  at  least  19  days  after  the  arrival  of  the 
ship. 

3.  It  is  double  and  multifarious,  seeking  to 
put  in  issue  distinct  and  independent  facts, 
thus  :  1.  That  the  second  survey  was  not  had 
by  the  order  of  a  court  of  admiralty,  or  other 
competent  authority.    2.  Surveyors  not  sworn. 
3.  Not  a  regular  survey,  within  the  meaning 
of  the  policy.     4.  That  there  was  another  sur- 
vey of  Oct.  11.     5.  That  the  one  of  the  15th 
was  supplemental  to  the  other. 

4.  In  other  respects  double,  uncertain,  &c. 

III.  To  the  replication  to  the  4th  plea  : 

1.  The  traverse  seeks  to  put  in  issue  the  mat- 
ters contained  in  the  inducement. 

2.  It  contains  only  matter  of  legal  inference 
and   construction,  arising  out  of  the  induce- 
ment. 

8.  No  apt  or  proper  issue  can  be  taken  on  it. 
4.  It  is  in  other  respects  uncertain,  &c. 

IV.  To  the  replication  to  the  residue  of  the 
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5th  plea,  the  same  causes  as  to  the  replication 
to  the  4th  plea. 

Joinder  in  demurrer  to  each  separately. 

The  cause  was  argued  at  May  Term,  1823, 
by  the  late  Mr.  J.  Wells,  for  the  defendants,  in 
support  of  the  demurrers,  and  Messrs.  G.  Griffin 
and  T.  A.  Emmet,  for  the  plaintiffs. 

Mr.  J.  Wells,  in  support  of  the  demurrers. 
The  pleadings  in  question  all  turn  upon  the 
rotten  clause  in  the  policy.  The  second  plea 
sets  forth  the  survey  according  to  its  legal 
effect,  and  the  traverse  is  to  a  matter  not  al- 
leged in  the  plea.  The  averment  is  of  a  sur- 
vey at  Cadiz,  on  the  15th  of  Oct.  The  traverse 
does  not  deny  this,  but  says  merely  that  neither 
by  that,  nor  any  other  survey,  was  it  found, 
&c.  This  is  traveling  out  of  the  plea,  which 
speaks  of  but  one  survey.  A  traverse  of  mat- 
ter not  in  the  plea  is  bad.  Killigrew  v.  Sawyer, 
2  Vent.,  79  ;  Gwinn^v.  Poole.  2  Lutw.,  1065  ; 
Talbot  v.  Wbodhouse,  Id.,  1480  ;  Humphreys  v. 
Churchman,  Cas.  t.  Hardw.,  275.  This  trav- 
erse is,  moreover,  double.  It  speaks  not  only 
of  the  survey  set  forth,  but  of  any  other  sur- 
vey. *The  rule  is  that  the  issue  must  [*1O1 
be  as  broad  as  the  traverse  ;  and  what  kind  of 
an  issue  would  this  give  us  ?  It  would  be  an 
affirmative  on  our  part,  that  there  was  such  a 
survey  Oct.  15,  or  some  other  survey.  We 
had  no  choice  but  to  rejoin  in  this  manner. 
Going  down  to  the  circuit,  upon  such  an  issue, 
would  be  a  mistrial.  1  Chit.  PI.,  519,  520. 

The  replication  to  the  third  plea  omits  the 
traverse,  and  is,  therefore,  the  more  defective. 
It  contains  mere  matter  of  inducement,  which 
cannot  be  traversed.  1  Chit.  PL,  596.  Again  ; 
the  object  is  to  impeach  our  survey.  The  rep- 
lication attempts  to  do  this  by  setting  out 
another  survey,  and  showing  the  defects  which 
exist  in  ours  Thus  it  contains,  in  itself,  sev- 
eral distinct  and  independent  matters,  not  all 
leading  to  a  single  point ;  and  is  defective  in 
this  particular.  You  may  state  as  many  mat- 
ters as  you  please,  by  way  of  inducement,  if 
you  make  them  all  converge  to  one  point ;  but 
you  cannot  set  up  a  variety  of  matters  inde- 
pendent of  each  other,  and  leave  them  there. 
They  must  be  connected,  and  made  to  consti- 
tute a  single  whole.  1  Chit.  PI.,  512,  577,  and 
the  cases  there  cited  ;  Patcher  v.  Sprague,  2 
Johns.,  462  ;  Cooper  v.  Heermance,  3  Id.,  315. 
The  last  case  is  in  point.  In  replying  per 
fraudem  to  a  plea  of  an  insolvent  discharge, 
the  plaintiff  set  up  distinctly  every  species  of 
fraud  recognized  by  the  Insolvent  Act,  consti- 
tuting as  many  distinct  points  of  defense.  This 
was  holden  ill.  The  replication  is  also  defect- 
ive, in  averring  that  the  second  survey  was 
supplemental  to  the  first.  Brandegee  v.  Aat. 
In*.  CD.,  20  Johns.,  328,  makes  the  survey  con 
elusive.  It  must  be  judged  of  by  itself,  and 
the  pleadings  should  relate  directly  to  it.  It  is 
uncertain  and  argumentative  in  its  attack  upon 
the  survey.  The  effect  of  similar  language  is 
considered  in  Pulkn  v.  Benson,  2  Salk.,  628. 
The  same  objection  applies  to  the  part  which 
speaks  of  time,  viz.  :  after  the  expiration  of  1!) 
days,  and  not  sooner,  in  reply  to  our  plea  that 
he  survey  took  place  immediately.  He-sides,  it 
tenders,  in  this  respect,  an  issue  on  time,  which 
is  iimimtcriiil.  Iloyrmv.  Burk.  10  Johns.,  4<K). 

*The  traverse  in  the  replication  to  the  [*  1 012 
4th,  and  the  residue  of  the  5th  plea,  seeks  to 
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put  in  issue  matter  contained  in  the  induce- 
ment, which  is  not  traversable.  It  concludes 
the  survey  mentioned  in  our  pleas  was  not  of 
any  other  tenor  or  effect  than  as  in  the  repli- 
cation set  forth,  which  draws  into  inquiry  the 
whole  matter  stated  by  way  of  inducement. 
1  Chit.  PL,  596  ;  Com.  Dig.  Pleader,  G,  18,  20. 

All  these  replications  are  bad,  as  containing 
a  negative  pregnant  (2  Saund.,  314,  319,  n.  6), 
besides  being  argumentative.  Instances  of  bad 
traverses,  for  this  latter  reason,  will  be  found 
in  Goddard  v.  Thorlton,  Yelv.,  170;  Royv.  Kil- 
derley,  Sid.,  427.  The  same  subject  is  also 
considered  in  Fanshaw  v.  Morrison,  2  Salk., 
520,  and  Snider  v.  Croy,  2  Johns.,  227. 

Again  ;  the  qualifications  of  this  survey,  in- 
sisted on  by  the  plea,  are  mere  matters  of  legal 
inference  ;  and  the  replication  is,  therefore, 
bad.  1  Saund.,  23.  n.  5  ;  2  Id.,  159  a,  n.  ;  10 
Id.,  161,  n.  11.  The  if  plications  should  be 
confined  to  mere  matters  of  fact. 

Nor  are  we  to  be  prejudiced  by  our  admis- 
sions. A  demurrer  does  not  make  a  replica- 
tion good,  because  its  truth  is  admitted  by  this 
form  of  taking  advantage  of  its  defects  ;  no 
facts  are  admitted  by  a  demurrer,  except  such 
as  are  well  and  sufficiently  pleaded.  Co.  Litt., 
72,  a. 

The  idea  of  these  replications  is  probably 
taken  from  Condy's  Marshall,  159  a,  note  15  ; 
but  it  is  no  objection  to  the  survey  that,  it  was 
not  taken  under  the  order  of  a  court  of  admi- 
ralty. It  is  not  the  practice  to  procure  such  an 
order,  and  there  cannot  be  a  more  dangerous 
principle  than  the  one  contended  for.  It  is 
upon  surveys  of  this  description  that  vessels 
are  to  be  sold,  the  assured  entitled  to  abandon, 
or  the  assurer  to  defend  under  the  rotten 
clause.  In  many  cases,  the  sanction  of  a  court 
of  admiralty  cannot  possibly  be  procured. 
Suppose,  as  is  every  day  the  case,  a  vessel  is 
driven  into  a  port  where  there  is  no  court  of 
admiralty ;  must  you  then  seek  out  the  next 
nearest  court  ?  It  is,  perhaps,  well  enough, 
and  may  be  necessary,  where  there  is  a  court 
of  admiralty,  that  its  sanction  should  be  pro- 
cured ;  but  the  pleader  who  wishes  to  avoid 
1O3*]  the  survey,  because  this  *formalty  is 
omitted,  should,  at  least,  show  that  there  is  a 
court  of  admiralty  at  the  port  where  the  sur- 
vey takes  place.  The  replication  here  assumes 
the  broad  ground  that  a  survey  is  void,  in  all 
cases,  unless  done  under  the  authority  of  that 
court.  The  practice  is  otherwise.  This  busi- 
ness is  generally  done  under  the  order  of  our 
consuls  ;  if  there  be  no  consul,  under  that  of 
the  magistrates  of  the  place  ;  and  if  there  be 
no  magistrates,  then  by  discreet  men.  Not  a 
single  survey  was  ever  made  in  this  city,  under 
the  orders  of  a  court  of  admiralty,  though  that 
court  is  always  open  here.  It  is  usually  made 
through  the  wardens  of  the  port.  According 
to  the  replication,  we  have  been  in  an  error  on 
this  head  ever  since  the  establishment  of  the 
government.  But  this  question  was  considered 
in  Dorr  v.  Pacific  Ins.  Co..  7  Wh.,  581,  and  it 
was  said  by  Judge  Johnson,  that  "every  com- 
mercial country  has  its  own  regulations  on  the 
subject  of  surveys.  It  is  properly  a  subject 
of  admiralty  jurisdiction  ;  since  mariners  and 
freighters  have  to  claim  the  aid  of  the  ad- 
miralty to  release  them  from  their  contract,  in 
cases  of  a  defect  of  seaworthiness.  A  regular 
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survey  must,  therefore,  in  every  instance,  be 
such  as  is  known  to  the  laws  and  customs  of 
the  port  in  which  a  vessel  happens  to  be." 
This  survey,  then,  like  every  other,  must  be 
presumed  regular,  until  the  contrary  is  shown. 
Allow  that  it  must  be  made  according  to  the 
usage  and  custom  of  the  port  where  it  is  taken, 
still  the  plea,  which  would  impeach  it,  should 
show  that  it  was  not  taken  in  conformity  to- 
the  custom. 

But  the  replications  defeat  themselves.  They 
show  that  the  second  survey  was  supplemental 
to  the  first,  and  was  made  by  the  same  persons 
who  made  the  first.  Hence,  as  the  survey  first 
set  out  is  regular,  it  follows  that  the  second 
was  so.  The  first  must  be  considered  regular, 
because  every  pleading  is  to  be  taken  most 
strongly  against  the  pleader.  1  Saund.,  259, 
n.  8 ;  De  Symonds  v.  Shedden,  2  Bos  &  P.r 
155.  In  point  of  practice,  nothing  is  more 
usual  than  two  or  three  surveys,  before  the 
operation  is  complete.  In  the  case  of  Dorr  v.  ' 
Pacific  Ins.  Co.,  the  survey  acted  upon  and 
recognized  was  a  second  one.  Again  ;  what 
issue  could  we  *take  upon  this  part  of  [*1O4 
the  replication,  which  says  that  it  is  not  a  sur- 
vey, within  the  true  intent  and  meaning  of  the 
policy.  Matter  of  law  is  pleaded,  instead  of 
fact,  and  the  case  of  Kidder  v.  West,  3  Lev., 
167,.  is  in  point. 

What  is  the  effect  of  the  survey  of  Oct.  11  t 
It  states  that  the  stern  frame  had  apparently 
worked  the  wooding  ends  under  the  counter 
open,  and  the  ship  making  a  great  deal  of 
water.  The  language  shows  that  it  was  mere- 
ly an  incipient  survey,  to  be  completed  at 
another  day.  Accordingly,  a  few  days  after, 
a  further  survey  is  made.  There  is  nothing 
inconsistent  between  the  two  ;  but  both  con- 
stitute one  only.  The  looseness  of  the  stern 
frame,  &c.,  are  merely  stated  as  the  effects  of 
the  rottenness,  so  that  the  vessel  is  condemned 
for  this  cause,  the  casus  fcederis  between  the 
parties.  It  matters  not  what  was  the  result  of 
the  first  survey,  if  the  final  condemnation  was 
for  rottenness.  Oarrigues  v.  Coxe,  1  Binn., 
592  ;  Armroyd  v.  Union  Ins.  Co.,  2  Id.,  394  ; 
Steinmets  v.  U.  S.  Ins.  Co.,  2  Serg.  &  R.,  293  ; 
Haffv.  Mar.  Ins.  Co.,  8  Johns.,  163  ;  Dorr  v. 
Pacific  Ins.  Co.,  7  Wh.,  581.  A  mixed  cause 
of  condemnation  is  quite  another  thing. 

The  effect  of  a  survey  is  given  in  Brandtgee 
v.  Nat.  Ins.  Co.,  20  Johns.,  328,  and  the  cases 
there  cited.  When  the  loss  arises  from  rotten- 
ness, and  this  fact  appears  by  the  survey,  this 
survey  is  in  itself  a  bar  to  the  action.  It  is, 
therefore,  the  proper  subject  of  a  plea,  and 
not  of  evidence  merely.  It  may  better  be  put  to 
the  court  by  way  of  plea,  which  is  a  shorter  and 
more  direct  mode  of  determining  the  question. 

The  replication  to  the  2d  plea  is  bad  even  on 
general  demurrer.  The  first  count  of  the  dec- 
laration avers  a  physical  total  loss.  We  plead 
the  arrival  of  the  vessel  and  the  survey.  The 
replication  then  varies  from  that  count.  It 
admits  that  the  vessel  arrived  and  sets  forth  a 
technical  total  loss.  The  replication  should 
support  or  enlarge  upon  the  declaration.  2 
Saund.,  84  a;  Co.  Litt.,  304  a;  Allen  v.  Wat- 
son, 16  Johns.,  205;  Andrus  v.  Waring,  20 
Johns.,  163  ;  *Archb.,  247.  It  is  un-  [*1O5 
necessary  to  quote  authorities  to  show  that  a 
departure  is  bad  on  general  demurrer. 
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The  declaration  is  also  defective.  The  3d 
and  3d  counts  set  forth  the  policy  by  refer- 
ence merely  to  the  1st.  This  may  have  the 
authority  of  Chitty,  but  is  not  warranted  by 
any  direction  adjudication.  Phillips  v.  Field- 
ing, 2  H.  Bl.,  131,  supports  this  objection. 

WOOD  WORTH,  J.  I  think  you  will  find  this 
form  of  declaring  supported  by  Crookshank  v. 
Gran,  20  Johns.,  344. 

Messrs.  G.  Griffin,  and  T.  A.  Emmet,  contra. 
The  party  committing  the  first  fault  in  plead- 
ing must  have  judgment  against  him.  Wood- 
ward v.  Robinson,  1  Str.,  302,  303;  Com.  Dig., 
Pleader,  M,  2.  The  2d  and  3d  counts  are  good 
by  way  of  reference.  Why  should  a  long  pol- 
icy be  reiterated  in  each  count  ?  This  would 
be  against  the  policy  of  our  jurisprudence, 
which  abridges  pleadings  and  other  proceed- 
ings as  far  as  possible,  with  a  view  to  a  saving 
of  expense.  This  form  is  according  to  the 
practice  of  the  best  pleaders  among  the  profes- 
sion. 

This  survey  is  set  up  as  a  flat  bar — thus 
shutting  out  all  inquiry  as  to  its  merits,  and 
making  it  conclusive.  It  is  then  incumbent 
on  the  defendant  to  show  clearly  that  it  is 
within  the  rotten  clause.  There  are  but  three 
cases  extant  in  which  this  survey  is  holden  a 
bar. 

1.  The  survey  is  alleged  to  have  been  made 
after  the  voyage  had  ended.  This  voyage  was 
at  and  from  N.  Y.  to  Cadiz.  The  averments 
as  to  time  are  the  same  in  all  the  pleas.  This 
differs,  therefore,  from  the  cases  of  Brandegee 
v.  Nat.  Ins.  Co.,  20  Johns.,  328;  Steinmetsv. 
U.  8.  Ins.  Co.,  2  Serg.  &  R.,  293,  and  Dorr  v. 
Pacific  Ins.  Go.,  7  Wh.,  581.  To  be  a  bar,  the 
survey  must  be  within  the  clause,  which  con- 
templates one  pending  the  voyage.  Without 
this  clause,  the  survey  would  have  been  mere 
preliminary  proof.  [The  counsel  read  the 
usual  rotten  clause  from  a  printed  policy.] 
It  means  a  survey  while  the  ship  is  sailing,  or 
1OO*]  *in  some  port  of  necessity  ;  not  that 
the  underwriter  shall  be  discharged  because 
the  vessel  is  unsea worthy  as  to  some  other  voy- 
age, but  as  to  the  very  voyage.  "  The  vessel 
may  be  condemned  for  a  variety  of  reasons, 
which  imply  nothing  against  her  seaworthi- 
ness when  the  risk  commenced  ;  but  if  she  be 
condemned  as  being  unsound  or  rotten,  this  can 
so  seldom  occur  unless  she  was  so  when  she 
started,  that  the  parties  are  willing  to  consider 
this  circumstance,  if  established  by  regular 
survey  and  condemnation,  as  evidence  of  the 
fact  of  want  of  seaworthiness,  when  she  sailed, 
without  going  into  other  proof  which  it  is 
always  difficult  to  procure.  Cond.  Marsh., 
159  b,  n.  15.  In  construing  a  clause  which  is 
to  bar  us,  the  court  will  not  extend  it  by  im- 
plication. 

The  object,  as  between  the  assurers  and  the 
assured,  is  always  the  state  of  the  vessel,  not 
at  the  end,  but  during  the  voyage.  The  word 
"  immediately"  has  no  legal  meaning,  and  the 
pleas  may  be  read  upon  and  after  the  vessel's 
arrival.  Every  vessel  has  a  point  of  time  at 
which  it  passes  from  a  sperate  to  a  desperate 
state,  or  arrives  at  a  situation  of  unseaworthi- 
ness. Who  shall  undertake  to  say  that  the 
unseaworthiness  did  not  attach  after  the  ar- 
rival ?  Can  a  court  of  justice  judicially  say 
so  ?  If  you  depart  from  the  construction  for 
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which  we  contend,  that  it  must  be  during  the 
voyage,  where  will  you  stop  as  to  the  time  of 
survey  ?  At  one  day  or  one  year  after  the  ar- 
rival of  the  ship  ?  To  strengthen  this  con- 
struction still  further.look  at  other  parts  of  the 
policy.  The  Company  takes  upon  itself  to  bear 
certain  perils  in  this  voyage,  which  may,  by 
construction,  be  extended  to  and  reiterated  in 
every  clause.  The  reason  for  its  insertion  is 
evident.  To  make  a  policy  attach,  the  ship 
must  be  seaworthy  at  the  point  of  starting.  It 
being  difficult  to  determine  this,  the  policy  adds 
another  precaution,  viz. :  that  a  future  sur- 
vey finding  unseaworthiness  shall  be  evidence 
of  original  rottenness.  When  a  ship  arrives 
atjierportof  destination,  the  precaution  ceases 
to  be  necessary.  The  voyage  is  finished.  It 
does  not  appear  how  long  after  the  arrival  the 
survey  was  had. 

2.  The  manner  of  the  survey  is  not  set  forth. 
The  words  of  the  rotten  clause  are,  that  if,  on 
a  regular  survey,  &c.  To  *say  that  a  [*1O7 
survey  was  made,  is  not  enough  ;  but  the  party 
should  set  forth  the  manner  and  circumstances 
under  which  it  was  made.  In  this  particular 
the  pleas  vary  from  those  in  the  cases  cited  to 
support  them.  Facts  should  be  shown  to 
enable  the  court  to  judge  whether  the  survey 
be  regular  or  not.  Instead  of  finding  fault 
with  the  manner  in  which  we  deny  the  neces- 
sary circumstances,  and  impeach  the  survey  at 
Cadiz  as  disagreeing  with  usage,  the  onus  lies 
upon  the  defendants,  who  must  show  affirm- 
atively that  it  is  agreeable  to  usage.  The  sur- 
vey is  a  judicial  act,  and  should  be  performed 
under  the  direction  of  a  court  of  admiralty, 
unless  this  is  excused  by  the  absence  of  such  a 
court  from  the  port  of  survey.  If  not  done 
through  the  instrumentality  of  such  a  court,  it 
lies  with  the  defendant  to  show  the  reason,  in 
order  to  give  a  survey  the  effect  of  a  pleaded  bar. 
It  was  decided  in  Robinson  v.  Clifford,  Cond. 
Marsh.,  159  a,  note,  that  a  warrant  of  survey 
and  report  is  a  judicial  proceeding.  Now  a 
party  relying  on  a  judicial  proceeding,  is  bound 
to  set  it  out  particularly.  The  words  "  regu- 
larly" and  "truly,"  &c..  will  not  do.  Com. 
Dig.,  PI.,  E,  18  ;  Gruffer  v.  Gropsey,  3  Johns., 
242  ;  Currie  v.  Henry,  2  Johns.,  433  ;  Slade  v. 
Drade,  Hob.,  296  ;  Morgan  v.  Dyer,  10  Johns., 
161;  Eoansv.  Munkley,  4  Taunt.,  48.  If  there 
be  no  court,  and  no  usage  at  the  port,  this 
should  be  shown  by  way  of  excuse.  If  there 
be  usage,  this  should  be  shown  in  order  to  es- 
tablish the  regularity.  It  involves  a  question 
of  law,  and  should  be  put  upon  the  record, 
that  we  may  have  a  writ  of  error,  if  determined 
erroneously.  The  regularity  is  the  important 
and  turning  point  of  the  controversy.  Bac. 
Abr.,  Pleas  and  Pleading,  I,  8  ;  1  Saund.,  298, 
n.  1  ;  Walker  v.  Maxwell,  1  Mass.,  104  ;  Hillv. 
Montague.  2  Maule  &  S.,  877.  The  contents 
of  the  survey  are  important.bccause  it  is  agreed 
that  if  there  be  a  mixed  cause  of  condemna- 
tion, it  will  not  operate  as  a  bar.  "  Where  a 
man  avers  that  he  has  done  a  thing  which  in- 
volves in  it  a  question  of  law,  whether  it  is 
done  as  the  law  directs,  the  quo  nuxlo  must  be 
averred."  Per  Kecve,  J.,  in  Wright  v.  Tuttle, 
4  Day  Cas.,  322,  323.  Suppose  the  pleas  had 
said  merely  that  a  survey  was  held,  leavingout 
the  word  "  regular,"  *this  would  have  [*1OS 
been  defective  ;  and  if  BO,  the  epithet  will  not 
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help  it,  because  it  has  no  legal  meaning  any 
more  than  the  word ' '  immediately. "  No  issue 
could  be  joined  upon  either  of  these  words. 
The  law  has  no  ear  which  listens  to  such  gen- 
eral words.  1  Chit.  PL,  240  ;  Mure  v.  Kaye, 
4  Taunt.,  34.  It  is  like  the  word  "  sufficient." 
Where  a  man  was  bound  to  show  a  sufficient 
discharge,  it  was  held  not  enough  to  aver  gen- 
erally in  pleading  that  a  sufficient  discharge 
was  offered  to  be  shown  ;  but  the  party  must 
show  the  particulars,  in  order  that  its  suffi- 
ciency may  be  judicially  seen.  The  case  of 
The  Abbot  of  Strata  Mercetta,  9  Co. ,  25  a.  Sup- 
pose the  policy  had  provided,  as  is  sometimes 
done,  for  leaving  the  adjustment  of  a  loss  to 
arbitrators  ;  would  it  be  good  pleading  to  say 
that  it  had  been  ad  justed  by  a  regular  award? 
Was  an  award  ever  pleaded  in  this  way  ?  No. 
You  must  allege  that  the  matter  was  submitted, 
and  give  a  history  of  the  steps  taken. 

The  1st  plea  does  not  set  forth  the  survey  at 
all,  but  only  its  legal  effect.  Now,  though 
this  may  answer  in  declaring,  it  will  not  do  in 
a  plea.  1  Chit.  PL,  236,  237  ;  1  Saund.,  276  a, 
n.  2;  Clements  v.  Lambert,  1  Taunt., 207,  Shep- 
herd, Sergt.,  arguendo;  Wright  v.  Clements,  3 
B.  &  A.,  509,  per  Holroyd,  J.;  Bender  v.  Samp- 
ton,  11  Mass. ,  44,  45.  In  the  last  case  it  is  said, 
of  pleading  a  discharge  under  a  sealed  power 
of  attorney,  that  "it  is  in  all  cases  to  be  pleaded 
specially,  how  and  in  what  manner  the  dis- 
charge was  made :  as  the  sufficiency  of  such 
an  instrument,  the  purport  and  effect  of  it,  is  a 
question  of  law,  which  the  party  whose  deed 
or  contract  it  is  alleged  to  be,  has  the  privilege 
of  referring  to  the  court." 

The  court  will  not  conclude  that  the  survey 
in  the  2d  plea  is  different  from  the  one  set  out 
in  the  3d  and  4th.  Now,  do  these  surveys 
bring  the  case  within  the  rotten  clause  ?  We 
wish  to  argue  from  both  connectedly  ;  but  they 
have  not  referred  to  the  first  ;  and  we  will  take 
the  3d  plea  for  the  present.  It  alleges  that  the 
ship  was  bad  and  rotten,  &c.,  and  the  firm 
opinion  of  the  surveyors  that  it  would  be  best 
for  all  parties  concerned  that  she  should  be 
condemned  ;  but  she  is  not  declared  incapable 
of  prosecuting  the  voyage  on  account  of  rotten- 
ness. It  may  mean  a  mixed  cause;  and  should 
1O9*]  not  be  *so  construed  as  to  exclude  any 
other.  The  survey  does  not  say,  as  in  Stein- 
mets  v.  U.  S.  Ins.  Co.,  2  Serg.  &  R.,  293,  that 
the  vessel  was  decayed,  and  stop  there  ;  but  it 
finds  her  "  bad"  and  rotten  ;  and  how  are  the 
court  to  say  that  the  badness  is  all  rottenness  ? 
If  badness  can  mean  anything  else  besides  rot- 
tenness, it  destroys  the  flat  bar,  and  lets  us  in 
to  try  the  question.  The  plea  should  have 
averred,  at  least,  that  rottenness  was  the  sole 
cause. 

Again  ;  the  surveyors  do  not  say  that  she 
was  so  rotten  as  to  be  unseaworthy,  or  as  to  be 
incapable  of  prosecuting  a  voyage.  This  was 
requisite,  though  it  might  have  been  enough 
to  find  that  $5,000  were  necessary  in  repairs, 
had  the  survey  been  pending  the  voyage. 

This  plea  also  omits  to  state  previous  exam- 
ination ;  on  whose  application  the  survey  was 
made;  how  the  surveyors  came  to  a  knowledge 
of  the  rottenness  ;  and  in  what  single  partic- 
ular the  ship  was  rotten.  In  the  cases  relied 
upon  to  support  this  plea,  there  is,  at  least,  an 
examination  stated,  and  some  particulars. 
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In  Dorr  v.  Pacific  Ins.  Co.,  7  Wh.,  581,  at 
page  611,  Johnson,  J.,  says:  "The  words  of 
the  contract  expressly  look  forward  to  a  future 
event,  if  the  vessel,  upon  a  regular  survey, 
should  be  thereby  declared  unseaworthy  ;  ob- 
viously contemplating  two  objects  :  first,  that 
a  state  of  rottenness,  ascertained  at  any  period 
of  the  voyage  insured,  shall  be  conclusive  evi- 
dence of  original  unsoundness."  This  shows 
his  understanding  that  the  survey  should  be 
made  during  the  voyage. 

But  we  shall  probably  be  met  by  saying  that 
the  voyage  was  not  at  an  end.  Now  the  end 
of  a  voyage  is  an  arrival  and  remaining  in 
safe  moorings  for  twenty-four  hours  ;  not  if 
the  ship  be  ordered  off  for  quarantine,  it  is 
true  ;  but  if  she  is  there  uninjured  by  any  pre- 
vious mal-accident  for  twenty-four  hours,  she 
is  at  the  risk  of  the  assured.  The  voyage  in 
question  was  ended  within  this  rule.  If  made 
within  twenty-four  hours  the  survey  might 
have  been  good  ;  but  it  cannot  be  so  within 
the  rotten  clause,  if  made  after  that  time. 
Great  strictness  should  be  observed  through- 
out. In  Armroyd  v.  Union  Ins.  Co.,  cited 
from  the  2d  of  Binn.,  therefore,  Tilghman, 
*Ch.  J.,  says  :  "  I  am  called  on  to  give  [*1  1O 
my  opinion  on  the  construction  of  the  memo- 
randum, and  of  the  survey  and  condemnation 
in  this  case.  It  is  a  contract  which  bears  hard 
upon  the  assured,  especially  in  long  voyages  ; 
but  being  the  agreement  of  the  parties,  and 
not  being  contrary  to  law,  no  court  has  a  right 
to  say  that  it  is  void.  It  is  to  receive  a  fair 
construction  ;  but  not  to  be  extended  beyond 
the  plain  meaning  of  the  words.  If  there  is  a 
regular  survey  and  condemnation  for  unsound- 
ness  or  rottenness,  the  assurers  are  discharged. 
When  I  say  unsoundness.  I  mean  as  the  law 
was  decided  in  Qarrigues  v.  Coxe,  an  unsound- 
ness  arising  from  decay,  and  not  from  acci- 
dental injury.  But  then  the  unsoundness  or 
rottenness  must  be  the  sole  cause  of  condemna- 
tion. If  the  condemnation  is  grounded  partly 
on  rottenness  and  partly  on  damages  sustained 
by  violence  of  storms,  &c.,  the  case  is  not 
within  the  contract.  In  the  present  case  the 
survey  and  condemnation  are  regular  in  point 
of  form.  There  was  a  petition  to  the  judge 
by  the  captain,  a  warrant  of  survey,  a  report 
of  the  surveyors,  and  a  decree  founded  there- 
on. It  is  not  necessary  that  the  judge  should 
make  use  of  the  word  "  condemn,"  in  cases  of 
this  kind.  It  is  enough  if,  upon  the  whole 
matter,  he  orders  a  sale  of  the  vessel.  There 
is  no  occasion  to  decide  whether,  in  all  cases, 
there  must  be  a  decree  of  a  judge.  Surveys 
may  sometimes  be  made  in  places  where  there 
is  no  court.  But  on  this  I  give  no  opinion." 
The  opinion  of  the  learned  judge  shows  also 
that  the  survey  must  be  sanctioned  by  a  court 
of  admiralty,  or  something  done  which  is 
equivalent  to  this.  In  the  case  of  Steiiimetx  v. 
U.  8.  InssCo.,  cited  from  2  Serg.  &  R.,  the 
same  judge  says  :  "If  this  be  not  a  condem- 
nation within  the  meaning  of  the  policy,  the 
clause  will  be  nugatory,  because,  upon  a  sur- 
vey, the  particular  parts  which  are  found  in  a 
decayed  state  are  always  mentioned  ;  and  in- 
deed it  would  not  be  proper  to  say,  in  general, 
that  the  vessel  was  rotten,"  evincing  the  Chief 
Justice's  idea  of  the  strict  regularity  which 
should  attend  these  surveys. 
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It  may  be  said  we  have  cured  all  defect  by 
replying  to  these  pleas.  But  a  replication  does 
111*]  not  cure  any  defect  which  is  *the  sub- 
ject of  a  general  demurrer.  Comly  v.  Lock- 
wood,  15  Johns.,  191,  per  Thompson,  Ch.  J.\ 
Anonymous,  2  Salk.,  519  ;  Com.  Dig.,  Plead- 
er, M,  1,  2.  The  objections  that  the  survey 
was  not  made  during  the  voyage  ;  that  the 
sole  ground  of  rottenness  is  not  stated  ;  that 
the  surveyors  have  not  detailed  their  steps  in 
proceeding  to  the  survey;  that  the  manner  and 
circumstances  are  not  detailed,  &c.,  are  ob- 
jectionable by  general  demurrer,  if  so  in  any 
shape.  At  common  law  a  general  demurrer 
reached  every  defect  except  duplicity.  Then 
came  the  Statute  of  27  Elizabeth,  ch.  5,  and  4 
Ann.,  ch.  16;  and  vide  1  R.  L.,  120,  sec.  7,  by 
which  a  special  demurrer  is  required  for  every- 
thing but  substance  involving  the  merits  of  the 
cause,  and  the  right  of  the  case,  which  these 
objections  do.  There  is  not,  in  the  language 
of  the  Statute,  enough  appearing  upon  the 
face  of  these  pleas,  to  enable  the  court,  accord- 
ing to  the  right  of  the  case,  to  give  judgment 
for  the  defendant.  In  Mure  v.  Kaye,  4  Taunt., 
34,  a  general  demurrer  was  allowed,  because 
facts  and  circumstances  were  not  set  forth.  In 
Beake  v.  Tyrrell,  1  Show.,  6  ;  Carth.,  1,  S.  C., 
a  capture  and  condemnation  as  prize,  were 
pleaded  as  a  justification,  and  held  bad  on 
general  demurrer,  because  not  shown  how  the 
vessel  was  prize,  nor  by  whom  condemned. 
Com.  Dig.,  Pleader,  M,  2,  states  that  want  of 
certainty  is  not  cured  by  replying,  and  cites 
Poph.,  209.  True,  there  are  exceptions  to  this 
rule  of  Comyn  ;  but  these  are  where  the  want 
of  certainty  is  merely  formal  ;  as  if  the  cir- 
cumstances going  to  the  regularity  had  here 
been  informally  set  out,  instead  of  being 
"omitted  altogether.  Other  cases,  where  reply- 
ing has  been  holden  not  to  cure  a  bad  plea, 
may  be  found  in  Grocer's  Co.  v.  ArchbisJwp  of 
Canterbury,  3  Wils.,  221  234 ;  Burdick  v. 
Green,  18  Johns.,  14,  and  Boardman  v.  Inez,  10 
Id. ,  164,  n.  a.  In  the  last  case  the  question 
was  much  the  same  as  here.  It  related  to  the 
lorm  of  giving  jurisdiction  to  the  court  in 
pleading,  like  the  present,  which  is  a  question 
of  jurisdiction  as  to  the  surveyors. 

The  replications  are  the  same  substantially, 
except  that  to  the  3d  plea.  They  deny  the 
1 1 2*J  existence  of  circumstances  *which  the 
defendant  ought  to  have  stated.  In  pleading, 
if  the  party  do  not  set  out  an  entire  instru- 
ment, the  opposite  party  may  do  it.  FixJier  v. 
PiinJtley,  11  East,  188.  We  have  done  nothing 
more.  So  much  was  necessary  in  order  to 
spread  the  whole  merits  before  the  court.  We 
were  led  to  it  by  a  want  of  fullness  in  the 
pleas.  It  is  saicf  the  replications  set  out  too 
much,  but  this  will  not  vitiate.  Duffleld  v. 
tiuttt,  3T.  R.,  374;  Bac.  Abr.,  tit.  Pleas  and 
Pleadings,  1,4;  U,  8.  v.  Burnham,  1  Mas., 
67. 

Here  is  no  departure.  We  aver,  in  the  first 
count,  that  the  vessel  was  HO  much  injured  as 
to  be  useless  to  us — not  merely  a  physical  to- 
tal loss  as  is  supposed.  There" is  then  no  de- 
parture or  inconsistency  in  saying  that  the  ves- 
sel arrived  at  Cadiz  in  a  disabled  state. 

As  to  multifariousness  of  matter,  you  may 
state  what  number  of  facts  you  please,  if  they 
all  go  to  make  only  one  point.  1  Chit.  PI., 
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512,  576;  Patcfier  v.  Sprague,  2  Johns.,  462  ; 
Currie  v.  Htfnry,  Id. ,  433  ;  Thomas  v.  Rumsey, 
6  Id.,  26.  Accordingly,  all  the  matters  shown 
by  us  tend  to  the  same  point,  which  is  an  ir- 
regular survey. 

As  to  the  traverse,  that  there  is  any.  other  sur- 
vey, it  is,  at  most,  surplusage.  But  this  trav- 
erse applies  to  the  second  plea  only,  which  is 
bad,  as  professing  to  set  out  a  survey  accord- 
ing to  its  legal  effect,  merely.  You  may  some- 
times traverse  matter  of  law,  as  simony,  seisin 
in  fee,  or  in  tail ;  thus  denying  not  only  the 
facts,  but  the  law  arising  from  them. 

Mr.  Wells,  in  reply.  The  question  in  rela- 
tion to  this  survey,  are  mere  questions  of  law  ; 
and  it  is  desirable  that  they  should  be  deter- 
mined by  the  court  upon  the  special  pleas.  It 
is  said  that  these  are  bad,  because  we  have  not 
set  out  the  authority  of,  and  circumstances 
attending  the  survey.  But  by  alleging  a  sur- 
vey, all  the  necessary  authority  and  circum- 
stances to  render  it  perfect  are  involved  equal- 
ly as  if  we  had  mentioned  them  specifically. 
It  is  said  that  rottenness  does  not  appear  to  be 
the  sole  ground  of  unseaworthiness  ;  that  the 
word  "  bad  ''  may  signify  something  else;  but 
"bad"  and  "rotten"  are  evidently  used  as 
convertible  terms.  The  former  *is  [*113 
spoken  of  as  the  consequence  of  the  latter,  ac- 
cording to  the  natural  import  of  the  phrase. 

Again  ;  it  is  objected  that  the  survey  should 
be  pending  the  voyage  ;  that  a  survey  is  not 
conclusive  after  the  perils  of  the  voyage  have 
ceased,  the  underwriters  then  having  no  inter- 
est in  it.  But  the  underwriters  have  an  inter- 
est in  determining  whether  the  vessel  was  a 
proper  subject  of  insurance,  as  being  or  not 
being  within  the  rotten  clause.  The  plea  says 
that  the  survey  was  made  upon  and  imme- 
diately after  the  arrival  ;  and  the  court  will 
presume,  if  necessary,  that  this  was  before  the 
voyage  terminated,  or  the  twenty-four  hours' 
mooring.  But  the  time  is  immaterial.  The 
survey  is  in  reference  to  the  contract  between 
the  parties  ;  and  is  not  to  affect  their  rights  of 
recovery  or  defense.  The  plaintiffs  would 
make  the  curious  distinction,  that  it  is  valid 
for  their  purposes  to  enable  them  to  recover  ; 
but  nor  for  our's  as  a  matter  of  defense.  The 
clause  relating  to  the  perils  of  the  sea.  doubt- 
less means  during  the  voyage,  but  cannot  be 
carried  forward  to  the  time  of  the  survey.  The 
survey  may  be  made  after  the  voyage  in  refer- 
ence either  to  a  total  or  partial  loss,  or  the 
right  of  recovery  within  the  rotten  clause. 
Two  things  are  contemplated.  If  the  vessel 
be  unsound  or  rotten,  and  therefore  unsea- 
worthy,  the  underwriters  are  not  to  pay  if  the 
loss  happened  from  rottenness,  whether  the 
vessel  arrived  or  not  at  the  port  of  destination. 
The  object  was  not  to  have  the  vessel  thrown 
upon  the  hands  of  the  underwriters  as  a  total 
loss,  when  it  arose  from  perils  not  insured 
against.  It  is  enough  that  the  survey  is  made 
within  a  reasonable  time  ;  and  this  was  so 
even  by  the  replication. 

The  form  of  pleading  the  survey  is  proper. 
It  is  stated  to  be  a  regular  survey  held  at  the 
port  of  Cadiz;  and  the  1st  plea  says  that  the 
vessel  was  found,  within  the  policy,  unsound 
and  rotten.  Each  plea  must  stand  upon  itself. 
Per  Spencer,  .7. ,  in  Currie  v.  Henry,  "2  Johns., 
433,  437.  One  plea  cannot  be  invoked  in  aid 
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of  another.  These  are,  therefore,  to  be  con- 
sidered as  distinct  surveys  in  each  plea.  The 
law  presumes  the  survey  to  be  regular.  A 
judgment  means,  ex  vi  termini,  a  regular  juclg- 
1 14*]  ment.  So  of  a  survey  ;  *and  in  all  the 
cases  cited  to  show  that  we  must  be  particu- 
lar, the  party  was  defending  his  conduct  in  a 
proceeding  to  which  he  was  a  party,  if  we  ex- 
cept the  case  of  the  sequestration  mentioned 
arguendo  in  Hobart,  296,  referred  to  the  year 
books,  5  ed.  4,  29,  where  I  presume  even  this 
will  be  found  attended  with  the  same  circum- 
stance.^) One  is  not  bound  to  defend  him- 
self by  the  regularity  of  a  proceeding  to  which 
he  is  not  a  party.  A  familiar  case  is  that  of  a 
sheriff  sued  for"  the  execution  of  process.  It 
is  enough  if  it  appear  to  be  regular  upon  its 
face.  So  of  this  survey.  We  are  not  a  party 
to  it.  Surveys  are  made  on  the  part  of  the 
assured.  The  court  will  notice,  judicially, 
that  this  is  so.  It  is  the  duty  of  the  assured 
to  have  the  survey  made  as  a  matter  of  pre- 
liminary proof ;  and  when  presented  as  such, 
this  is  the  first  knowledge  of  the  underwriters 
upon  the  subject.  Haff  v.  Mar.  Ins.  Co.,  4 
Johns.,  132;  1  Chit.  PL,  220;  Chandler*. 
Grieves,  2  H.  BL,  606,  n.  a.  These  cases  show 
that  the  court  will  take  judicial  notice  of  ma- 
rine customs.  We  are  not  bound  to,  nor  can 
we  do  more  than  introduce  the  simple  survey, 
which  the  captain  is  bound  to  take  officially  in 
behalf  of  the  assured.  What  is  one's  duty 
shall  be  presumed  to  have  been  done.  Bull. 
N.  P.,  298;  Hilts  v.  Colvin,  14  Johns.,  182. 
The  plaintiffs,  then,  are  here  attempting  to 
impeach  a  proceeding  of  their  own,  carried  on 
for  their  benefit,  of  which  they  claim  to  avail 
themselves  in  preliminary  proof,  but  would 
impeach  the  moment  it  is  attempted  to  use  it 
against  them.  It  was  certainly  enough  for  us 
to  state  the  survey  as  they  themselves  fur- 
nished it  to  us. 

Matters  which  come  more  properly  from  the 
other  side  need  not  be  stated  by  us.  Com. 
Dig.,  Pleader,  C,  81 ;  2  Saund.,'  62  b,  n.  5; 
Casseres  v.  Bell,  general  principle,  per  Ld. 
Kenyon,  Ch.  J. ;  8  T.  R,  167;  Chapman  v. 


be  bad  on  general  demurrer ;  but  though  it  be 
so,  if  the  replication  be  such  as  to  waive  the 
substantial  defect,  it  cures  the  plea.  Here, 
had  the  plaintiffs  demurred  directly  for  lack 
of  going  into  particulars  as  to  the  survey,  it 
would  have  brought  up  the  question  ;  but  by 
answering  over,  they  have  waived  the  right  to 
except  for  this  cause.  Stutfield  v.  Somerset, 
Cro.  Eliz.,  825,  was  the  case  of  a  palpably  bad 
plea,  yet  it  was  cured  by  a  special  replication. 
Com.  Dig.,  Pleader,  E,  37;  Knighton  v.  Aim-ton, 
3  Lev.,  311,  S.  P. 

Curia,  per  SUTHERLAND,  J.  This  case 
comes  before  the  court  upon  several  special 
demurrers  to  the  plaintiffs'  replications  to  the 
defendants'  pleas  in  bar ;  and  the  first  ques- 
tion for  consideration  is  whether  those  pleas 
are  substantially  good  ;  for  if  not,  although 
the  demurrers  may  be  well  taken,  still  the 
plaintiffs  will  be  entitled  to  judgment,  unless 
the  defects  of  the  pleas  are  cured  by  the  repli- 
cations. 

The  pleadings  turn  upon  the  rotten  clause 
in  the  policy  of  insurance,  which  provides 
"  that  if  the  vessel,  upon  a  regular  survey, 
should  be  thereby  declared  unseaworthy  by 
reason  of  her  being  unsound  or  rotten,  or  in- 
capable of  prosecuting  her  voyage  on  account 
of  her  being  unsound  or  rotten,  then  the  as- 
surers should  not  be  bound  to  pay  their  sub- 
scription on  that  policy." 

*The  special  plea  to  the  1st  and  2d  [*1 16 
counts  of  the  declaration  set  forth  "  that  upon 
and  immediately  after  the  arrival  of  the  ship 
at  Cadiz,  in  the  course  of  the  said  voyage,  and 
in  reference  to  the  said  voyage,  and  to  any 
damage  which  the  said  ship  had  sustained  in 
the  prosecution  thereof,  a  regular  survey  was 
had,  &c.,  on  the  15th  day  of  October,  1819, 
upon  which  survey  the  said  ship  was  thereby 
declared  unseaworthy  by  reason  of  her  being 
rotten,"  with  a  verification ;  and  for  further 
plea  to  the  first  count  a  regular  survey  as  be- 
fore, whereby  it  was  declared  that  the  said 
ship  was  in  a  very  bad  and  rotten  condition, 
and  that  she  was  not  worth  repairing,  and 


PickersgiU,  2  Wils.,  147,  per  Ld.  Ch.  J.  ;    The   that  it  was  best  for  all  parties  that  she  should 
King  v.  Holland,  per  Buller,  J.,  5  T.  R,  615.  i  be  condemned,  &c. 

Now  the  underwriter  could  not  know  the  quo  \     The  same  plea  as  the  last  was  also  pleaded 
modo  in   which    the    survey  is    done.      The  I  separately  to  the  2d  and  3d  counts. 


plaintiffs  require  him  here  to  set  out  what  he 
115*J  is  no  party  to,  and  *matter  of  which 
he  is  entirely  ignorant.  We  state  enough  to 
constitute  a  defense ;  and  the  plaintiffs  may 
spread  the  whole  matter  before  the  court.  In 
HiO.  v.  Montagu,  2  Maule  &  S.,  377,  378,  Bay- 
ley,  J.,  says :  "I  have  always  understood  that 
the  party  who  pleads  a  contract  must  set  it 
out  if  he  be  a  party  to  the  contract.  It  lies  as 
much  within  the  knowledge  of  the  defendant 
as  of  the  plaintiff."  In  Wright  v.  Tuttle,  4 
Day  Gas. ,  422,  Reeve,  J. ,  says :  "If  the  quo 
modo  had  been  averred,  it  would  not  have 
rendered  the  averment  ill,  but  it  would  have 
been  a  needless  surplusage." 
Now,  suppose  the  pleas  to  be  bad  in  sub- 


These  pleas  are  said  to  be  substantially  bad 
on  three  grounds. 

1.  Because   the  survey  is  alleged  to  have 
been  made  after  the  arrival  of  the  ship  at  the 
port  of  destination,  and,  of  course,  after  the 
termination  of  the  voyage  insured  ;  and, 

2.  Because  the  pleas  do  not  state  the  man- 
ner and   circumstances  of    the    survey,    but 
merely  state  it  to  have  been  regular. 

3.  Because  the  survey  itself,  as  set  out,  is 
bad,  and  does  not  amount  to  a  bar. 

1.  There  is  no  validity  in  the  first  objection. 
The  survey  was  made  by  the  assured  as  a 
foundation  for  an  abandonment  of  the  ship  as 
for  a  total  loss,  in  order  to  charge  the  under- 
writers ;  and  they  certainly  have  a  right  to 


avail  themselves  of  it,  for  the  purpose  of 
showing  that  the  injury  sustained  (and  which 
caused  the  abandonment)  was  not  owing  to 


stance,  you  cannot  always  go  back  to  a  defect, 
because  it  may  be  reached  by  a  general  de- 
murrer. True,  in  the  language  of  Ch.  J. 

Thompson,  quoted  on  the  other  side,  it  must  I  any  of  the  perils  insured  against,  but  loathe 

(o)  The  case  is  stated  with  about  the  same  brevity    rottenness   of  the   ship.      The   terms   of   the 

in  5  ed.  4, 29,  as  in  Hob.,  296.  rotten  clause  do  not  render  it  necessary  that 
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the  survey  should  be  made  before  the  termina- 
tion of  the  voyage,  or  before  the  ship  arrives 
at  her  port  of  destination.  Nor  is  it  exclu- 
sively intended  to  guard  the  underwriters 
against  the  contingency  of  her  being  unable  to 
prosecute  her  voyage  on  account  of  her  being 
unsound  or  rotten ;  but  also  against  all  claims 
1 17*]  of  the  assured  *for  any  loss  or  injury 
which  can  be  traced  to  the  unsoundness  or 
rottenness  of  the  ship.  A  regular  survey, 
whereby  the  ship  is  declared  unseaworthy  by 
reason  of  her  being  unsound  or  rotten,  is,  by 
the  agreement  of  the  parties,  made  conclusive 
•evidence  of  the  fact ;  and  if  the  survey  is 
made  with  reference  to  the  voyage  and  perils 
to  which  the  policy  relates,  within  a  reason- 
able time  after  the  termination  of  the  voyage, 
it  is  sufficient. 

In  many  cases  no  survey  could  be  made 
-except  at  the  port  of  destination  ;  and  in  most 
•cases  it  would  be  impossible  to  make  it  before 
the  termination  of  the  voyage  (that  is  within 
24  hours  after  the  ship  has  come  to  her  moor- 
ings, and  cast  her  anchor) ;  because  it  cannot 
be  satisfactorily  and  thoroughly  made  until 
the  vessel  is  unladen.  But  the  plea  in  this 
•case  alleges  the  survey  to  have  been  made 
upon  and  immediately  after  her  arrival, 
which,  if  it  were  necessary,  would  be  intended 
to  be  before  the  termination  of  the  voyage. 

2.  It  was  not  necessary  to  set  forth  in  the  plea 
the  manner  and  circumstances  of  the  survey. 
It  was  not  done  in  the  case  of  Brandegee  v. 
Nat.   Inf.    Co.,    20  Johns.,    328.     The    pleas 
there  are,  in  this  respect,  precisely  like  those 
in  this  case.     They  simply  state  that  a  regular 
survey  was  had,  and  no  objection  was  made  to 
them  on  that  ground.     The  survey  is  the  act 
of  the  assured,  in  order  to  charge  the  under- 
writers.    The  latter  are  not  parties  to  it.     In 
Ilaffv.  Mar.  Ins.  Go.,  4  Johns.,  135,  Thomp- 
son, J.,  says:  "It  (the  survey)  is  to  be  pre- 
sumed prima  facie,  to  be  in  the  possession  of 
the  plaintiff,  the  assured.     It  is  always  made 
at  the  instance,   and  for  the    benefit    of  the 
owner  or  master  of  the  vessel,  and  it  goes  of 
course  into  his  hands." 

Whether  they  would  be  permitted  to  im 
peach  the  regularity  of  their  own  survey,  may 
well  be  questioned.  But  it  certainly  is  not 
incumbent  upon  the  defendants  to  set  forth  in 
their  plea  all  the  facts  and  circumstances 
which  show  it  to  be  regular.  Not  being  par- 
ties to  the  survey,  they  may  not  know  those 
faq^s  and  circumstances.  They  must  be 
1 18*]  known  *to  the  plaintiffs,  and  if  they 
afford  any  ground  for  impeaching  the  regu- 
larity of  the  survey,  the  statement  would 
come  more  properly  from  them,  provided  it  is 
competent  for  them  to  impeach  it.  It  falls 
within  the  general  rule  of  pleading,  that  mat- 
ter which  comes  more  properly  from  the  other 
side  need  not  be  stated.  1  Chit.  PI.,  228,  and 
cases  there  cited  ;  and  vide  the  opinion  of 
Johnson,  J.,  in  Dorr  v.  Pacific  In*.  Co.,  7 
Wh..  612. 

3.  The  survey,  as  set  out  in  the  second  plea 
to  the  first  and  second  counts  of  the  declara- 
tion, is  undoubtedly  a  good  bar  to  the  action. 
After  stating  the  arrival  of  the  vessel  at  Cadiz, 
and  that  a  regular  survey  was  had  upon  her,  it 
states  the  survey  itself  ,  and  its  result,  in  the 
following  terms:  "Upon  which   survey  the 
Co  WEN  3. 


said  ship  was  thereby  declared  unseaworthy, 
by  reason  of  her  being  rotten."  The  test  is, 
does  it  appear  from  the  survey  that  rottenness 
was  the  sole  cause  of  condemnation.  If  it 
does,  the  survey  is  a  good  bar.  But  if  the 
condemnation  is  in  part  for  decay,  and  in  part 
for  damage  occasioned  by  the  perils  of  the  sea, 
then  it  is  no  defense  for  the  underwriters. 
Steinmets  v.  U.  ti.  Ins  Co.,  2  Serg.  &  R,  293  ; 
Oanngues  v.  Coze,  1  Binn.,  598  ;  Armroyd  v. 
Union  Ins.  Co.,  2  Id.,  394  ;  Brandegee  v.  Nat. 
Im.  Co.,  20  Johns.,  328  ;  Dorr  v.  Pacific  Ins. 
Co.,  7  Wh.,  581  ;  Haff  v.  Mar.  Ins.  Co.,  8 
Johns.,  167.  In  all  these  cases,  the  survey 
stated,  with  more  or  less  particularity,  the 
circumstances  of  the  ship's  conditions;  and 
the  principal  inquiry  in  each  of  them  was, 
whether  all  the  particulars  stated,  made  out 
of  the  fact  of  rottenness  to  be  the  sole  ground 
of  condemnation. 

It  seems  to  be  taken  for  granted,  in  all  the 
cases,  that  if  the  survey  states  the  condemna- 
tion to  be  for  rottenness  alone,  without  stat- 
ing the  particulars  which  are  affected,  it  is 
conclusive.  Tilghman,  Ch.  J.,  in  :Garrigues 
v.  Coxe,  1  Binn.,  595,  says;  "If  the  survey 
should  say  she  was  unsound,  and  no  more, the 
plaintiff  would  be  barred.''  It  is  true  that  the 
same  learned,  judge,  in  Steinmets  v.  U.  S.  Ins. 
Co., 2  Serg.&  R.,297,remarks,"that,upon  a  sur- 
vey, the  particular  parts  which  are  found  in  a 
decayed  *state  are  always  mentioned  ;  [*1 19 
and,  indeed,  it  would  not  be  proper  to  say,  in 
general,  that  the  vessel  was  rotten."  He  was 
reasoning  against  the  position  which  had  been 
urged  by  the  plaintiff's  counsel,  that  the  sur- 
vey ought  to  be  in  the  very  words  of  the  pol- 
icy. He  thought,  instead  of  confining  them- 
selves to  the  expressions  used  in  the  policy,-  it 
was  proper  for  the  surveyors  to  state  the  par- 
ticulars of  the  decay.  It  is  undoubtedly 
proper,  but  not  indispensable. 

The  3d  plea,  which  is  to  the  first  count 
alone,  states  that  a  survey  was  had  upon  the 
vessel,  &c.,  by  which  she  was  found  to  be  in 
a  very  bad  and  rotten  condition.  This  plea  is 
bad.  "  Rottenness  does  not  appear  to  be  the 
sole  cause  of  condemnation.  A  vessel  may  be 
in  a  very  bad  condition,  without  being  rotten. 
She  may  be  rotten  in  some  of  her  timbers, 
without  being  unseaworthy.  The  cause  of 
her  condemnation,  then,  upon  this  survey,  is 
left  doubtful ;  and  that  is  a  fatal  objection  to 
it  in  a  plea  in  bar. 

The  4th  plea,  which  is  to  the  second  count, 
is  the  same  as  the  third,  and  is  bad  for  the 
same  reasons. 

The  5th  plea  is  to  the  third  count,  and  is  the 
same  as  the  last  two  (except  that  part  which 
relates  to  the  general  average),  and  is  bad  for 
the  same  reasons. 

These  pleas  being  bad  in  substance,  are  not 
cured  by  the  replication;  fora  bar  which  wants 
substance  cannot  be  aided  by  a  replication. 
Com.  Dig..  Pleader,  E,  37;  8  Col..  120  b.  Com. 
Dig.,  Pleader.  M,  1,2;  2  Salk..  519;  15  Johns., 
191,  per  Thompson,  Ch.  J.  It  is  unnecessary, 
therefore,  to  consider  whether  the  demurrers 
to  the  replications  to  theve  pleas  are  well  taken 
or  not ;  for  the  pleas  being  bad,  the  plaintiff 
must  have  judgment. 

It  remains,  then,  only  to  consider  the  causes 
of  demurrer  to  the  replication  to  the  2<l  plea. 
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The  first  cause  of  demurrer  assigned  is,  that 
the  traverse  seeks  to  put  in  issue  matters  not 
in  the  plea.  The  plea  states  a  survey  made  at 
Cadiz.  The  replication  traverses  a  survey  at 
Cadiz  or  elsewhere.  The  issue  must  be  as 
broad  as  the  traverse  ;  but  a  rejoinder  as 
broad  as  the  replication  would  have  been  a 
departure  from  the  plea,  and  have  subjected 
the  defendant  to  a  demurrer.  That  cause  is 
well  taken.  It  is  also  a  departure  from  the 
1 2O*]  declaration.  It  alleges  the  survey  to 
have  been  at  Cadiz,  after  the  arrival,  whereas 
the  declaration  avers  a  physical  total  loss. 

The  defendants  are,  therefore,  entitled  to 
judgment  upon  their  demurrers  to  the  replica- 
tion of  the  3d  plea  ;  with  leave  to  the  plaint- 
iffs to  amend,  on  payment  of  costs  ;  and  the 
plaintiff  must  have  judgment  upon  the  repli- 
cations to  the  other  pleas. 

Judgment  accordingly. 

Cited  in— 1  Den,,  570,  n.:  2  Hall,  100 ;  1  Sand.,  319 ; 
2  Minn.,  249. 


GARDNER  «.  BUCKBEE. 

Judgment  of  a  Court  of  Concurrent  Jurisdiction 
—  When  Conclusive  of  the  Same  Matter  in 
Another  Suit. 

The  judgment  of  a  court  of  concurrent  jurisdic- 
tion, directly  upon  a  point,  is  conclusive  between 
the  same  parties,  upon  the  same  matter  coming 
directly  in  question  in  another  suit ; 

And  this,  whether  it  be  pleaded,  or  given  in  evi- 
dence under  the  general  issue. 

It  is  conclusive,  whether  it  appear  upon  the  face 
of  the  record  in  the  former  suit  that  the  same  mat- 
ter-was tried  and  passed  upon  or  not. 

If  it  was,  in  fact,  so  tried,  without  this  fact  ap- 
pearing of  record,  the  proper  course  is  to  give  the 
record  in  evidence,  and  then  prove,  by  parol,  that 
the  matter  did  arise,  and  was  tried  upon  the  plead- 
ings in  the  record. 

Where  B.  sued  G.  upon  a  promissory  note,  in  the 
Marine  Court,  and  G.  pleaded  the  general  issue, 
with  notice  that  the  note  was  given  upon  the 
fraudulent  sale  of  a  vessel  by  B.  to  G.,  which  was 
the  question  upon  the  trial,  and  the  verdict  was  for 
the  defendant;  and  afterwards  B,  sued  G.  in  the 
C.  P.,  upon  another  note  given  upon  the  same  pur- 
chase ;  held,  that  upon  the  trial  of  the  second  cause, 
the  record  and  proceedings  in  the  first  were  conclu- 
sive evidence  or  the  fraud,  and  were  a  conclusive 
bar  to  the  second  action  ;  that  the  proper  course 
was  to  give  the  record  of  the  Marine  Court  in  evi- 
dence, and  then  show  by  parol  evidence  (e.  g.,  by 
the  justice  who  tried  the  first  cause),  that  the  same 
question  had  been  tried  before  him. 


Whether,  in  assumpsit,  a  former  trial  for  the  same 
cause  may  be  given  in  evidence  under  the  general 
issue,  qucere. 

Citations— 11  State  Tri.,  261 ;  1  Phil.  Ev.,  223 ;  1 
Pet.,  202 ;  1  Chit..  472. 

ON  ERROR  to  the  Court  of  C.  P.  of  the  City 
of  N.  Y.,  the  case  was  this  :  The  defend- 
ant in  error  sold  to  the  plaintiff  in  error  and 
others,  the  schooner  Tiger,  and  for  the  con- 
sideration money  took  two  promissory  notes, 
signed  by  the  plaintiff  in  error,  and  the  other 
purchasers.  The  Tiger,  upon  examination, 
proving  utterly  unseaworthy,  the  plaintiff  in 
error  refused  to  pay  the  notes,  on  the  ground 
of  fraudulent  misrepresentations  in  the  sale  by 
the  defendant  in  error.  Hereupon  the  de- 
fendant in  error  prosecuted  the  plaintiff  in 
error,  on  one  of  the  notes,  in  the  Marine  Court 
of  the  City  of  N.  Y. ,  who  contested  the  pay- 
ment upon  the  general  *issue,  accom-  [*121 
panied  with  notice  of  a  total  failure  of 
consideration,  on  the  ground  of  fraud  in  the 
sale  of  the  schooner,  and  a  trial  being  there 
had,  on  this  very  point,  judgment  passed  in 
favor  of  the  plaintiff  in  error.  The  defendant 
in  error  then  brought  this  action  on  the 
remaining  note  against  the  plaintiff  in  error, 
in  the  Court  of  C.  P.  for  the  City  of  N.  Y. , 
and  at  the  trial,  the  plaintiff  in  error  offered  in 
evidence,  in  bar  of  the  suit,  the  record  of  the 
judgment  in  his  favor,  on  the  other  note,  in 
the  Marine  Court,  contending  that  it  was  con- 
clusive ;  the  defense,  by  the  notice  in  this 
case,  being  fraud,  and  the  judgment  offered 
in  evidence  being  directly  on  the  point  in  issue, 
and  between  the  same  parties.  The  Court  of 
C.  P.  decided  that  the  judgment  was  no  bar, 
but  admitted  it  in  evidence  to  the  jury,  in 
connection  with  other  proof  of  fraud ;  to 
which  opinion  the  plaintiff  in  error  excepted. 
The  case  will  also  be  found  stated  at  large  in 
the  opinion  of  the  court,  to  which  I  refer  for 
the  manner  in  which  the  proceedings  on  the 
first  trial  were  made  out. 

Mr.  J.  Anthon,  for  the  plaintiff  in  error. 

1.  This  case  falls  so  fully  within  the  rule 
laid  down  by  Ch.  J.  De  Grey,  in  The  Duchess 
of  Kingston'*  case,  as  to  preclude  all  argument. 
Vide  11  State  Tr..  261  ;  1  Phil.  Ev.,  223.  He 
says,  "  relative  to  judgments  being  given  in 
evidence  in  civil  suits,  it  seems  to  follow  as 
generally  true,  that  the  judgmentof  a  court  of 
concurrent  jurisdiction  directly  on  the  point, 
is,  as  a  plea,  a  bar,  or,  as  evidence,  conclusive 


NOTE.— Former  adjudication—  When  a  bur— Parol 
evidence—  When  admissible  to  show  what  was  decided 
in  former  suit. 

The  judgment  of  a  court  of  concurrent  jurisdic- 
tion directly  upon  the  point  is,  as  a  plea  in  bar,  or 
evidence,  conclusive  upon  the  same  parties  upon 
the  same  matter  directly  in  question  in  another 
court.  Wood  v.  Jackson,  8  Wend.,  9 ;  Burt  v.  Stern- 
bergh,  4  Cow.,  559 ;  Lawrence  v.  Hunt,  10  Wend.,  81 ; 
Baker  v.  Rand.  13  Barb.,  152  ;  Birckhead  v.  Brown, 
5  Sand..  134 ;  Demarest  v.  Darg,  32  N.  Y.,  281 ;  Stow- 
ell  v.  Chamberlain,  60  N.  Y.,  272. 

Such  a  judgment  is  conclusive  as  to  all  matters 
coming  within  the  legitimate  purview  of  the  action, 
whether  actually  determined  or  not.  Le  Guen  v. 
Gouverneur,  1  Johns.  Cas..  436;  Southgate  v.  Mont- 
gomery. 1  Paige,  41 ;  Bruen  v.  Howe.  2  Barb.,  586  ; 
Clemens  v.  Clemens,  37  N.  Y.,  59 ;  Embury  v.  Con- 
ner, 3  N.  Y.,  511 ;  Jordan  v.  Van  Epps,  85  N.  Y.,  427 ; 
Barrett  v.  Failing,  8  Or.,  152 ;  Smith  v.  Smith,  79  N. 
Y.,  634 ;  Tuska  v.  O'Brien,  68  N.  Y-,  446. 

Compare  Smith  v.  Weeks,  26  Barb.,  463  ;  Burwell 
v.  Knight,  51  Barb.,  267  ;  Barth  v.  Burt,  17  Abb.  Pr., 
349 ;  43  Barb.,  628 ;  Campbell  v.  Consalus,  25  N.  Y., 
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613 ;  Sweet  v.  Tuttle,  14  N.  Y.,  465 ;  Perry  v.  Dicker- 
son,  85  N.  Y.,  345 ;  Emery  v.  Wilson,  79  N.  Y.,  78 ; 
Masten  v.  Olcott,  24  Hun,  587 ;  Remington  Paper 
Co.  v.  O'Dougherty,  81  N.  Y.,  474. 

Where  several  securities  arise  from  one  trans- 
action, and  a  defense  which  applies  equally  to  all  is 
interposed  in  an  action  on  one.  the  judgment  is  con- 
clusive as  to  all.  Gardner  v.  Buckbee,  supra ; 
Bouchand  v.  Dias,  3  Den.,  238 ;  Birckhead  v.  Brown, 
5  Sand.,  134.  See  also,  Hoff  v.  Meyers,  42  Barb., 
270;  Foster  v.  Konkright,  70  Ind.,  123;  Guernsey  v. 
Carver,  8  Wend.,  492 ;  Guest  v.  City  of  Brooklyn.  79 
N.  Y.,  624 :  Geiser  Threshing  Machine  Co.  v.  Farmer, 
27  Minn.,  428 ;  Danziger  v.  Williams,  91  Pa.  St.,  234. 

See.  generally,  Russell  v.  Farquhar.  55  Tex.,  355 ; 
Morrison  v.  Clark,  55  Tex.,  437 ;  Hanna  v.  Read,  102 
111.,  596  ;  Drea  v.  Cariveau,  28  Minn.,  280 ;  Hardin  v. 
Palmerlee,  28  Minn.,  450 ;  Meredith  v.  Santa  Clara 
Mining  Ass.,  56  Cal.,  178  ;  Harryman  v.  Roberta,  52 
Md.,  64 ;  Krutzinger  v.  Brown,  72  Ind.,  466 ;  Hudson 
v.  Detroit  Sup.  Ct.  Judge,  42  Mich.,  239. 

AdmtesitAlity  of  parol  evidence,  to  show  what  was 
in  issue  in  former  suit.  See  Manny  v.  Harris,  2 
Johns.,  24  note. 
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between  the  same  parties,  upon  the  same  mat- 
ter directly  in  question  in  another  cause." 
"  Where  several  courts  have  each  an  original, 
direct  and  concurrent  jurisdiction,  the  same 
question  may  arise  in  each  of  them,  either 
directly  or  indirectly,  and  either  court  may 
decide  the  cause.  But  if  the  matter  be  directly 
decided  by  either  court,  before  the  decision  of 
the  same  question  is  brought  forward  in  the 
other  court,  such  decision  would  be  final." 
Graham  v.  Maingay,  1  Irish T.  R.,  54.  "The 
decision  of  a  court  of  competent  jurisdiction, 
directly  upon  the  same  point,  is  conclusive, 
when  the  same  point  comes  again  in  contro- 
versy between  the  same  parties,  directly  or 
122*]  Collaterally."  1  Pet.,  202  ;  Wright  v. 
Deklyn,  C.  C.  U.  S.,  per  Judge  Washington. 
"  It  is  a  well  established  rule,  in  England, 
that  the  judgment,  sentence  or  decree  of  a 
court  of  exclusive  jurisdiction  upon  the  point, 
may  be  given  in  evidence  as  conclusive  be- 
tween the  same  parties,  upon  the  same  mat- 
ter coming  incidentally  in  question  in  another 
court."  Croudson  v.  Leonard,  per  Johnson, 
J. ,  4  Cr. ,  436.  The  same  rule  applies  when  the 
courts  have  a  concurrent  jurisdiction.  1  Irish 
T.  R.,  54.  "A  person  is,  in  all  cases,  con- 
cluded by  a  decree,  sentence  or  judgment  of  a 
court  of  competent  jurisdiction,  in  a  suit  in 
which  he  was  a  party,  in  all  future  trials  of 
the  same  question,  and  whether  that  question 
arises  directly  or  collaterally.  And  such 
judgment  is  conclusive,  not  only  of  the  right 
it  establishes,  but  of  the  fact  which  it  decides." 
Outram  v.  Morewood,  3  East,  345  ;  6  Mass.  T. 
R.,  277  ;  8  Id.,  536 ;  11  Id.,  445  ;  12  Id.,  268. 

2.  This  record  was  admissible  in  evidence 
under  the  plea  of  non  assumpsit,  and  did  not 
require  to  be  specially  pleaded.  "  In  an  action 
of  assumpsit,  the  defendant  may  either  plead  a 
judgment  recovered,  or  give  it  in  evidence 
under  the  general  issue.  Bird  v.  Randall,  per 
Ld.  Mansfield,  3  Burr.,  1353  ;  1  Chit.,  473  ;  1 
Phil.  Ev.,  224  ;  16  Johns.,  136. 

Mr.  J.  Wyckoff,  contra.  Whatever  was  the 
former  law  upon  the  subject,  the  latest  adjudi- 
cations require  that  a  former  judgment  should 
be  pleaded  specially,  and  refuse  to  receive  a 
record  in  evidence,  under  the  plea  of  non 
assumpsit.  Vooght  v.  Winch,  2  B.  &  A.,  669. 
In  this  case  the  doctrine  as  laid  down  by  Ld. 
Mansfield,  "  that  a  former  recovery  need  not 
be  pleaded  in  bar,  but  may  be  given  in  evi- 
dence under  the  general  issue,"  is  overruled 
by  Abbott,  Ch.  J.,  and  Bayley  and  Holroyd, 
JJ.  1  Phil.  Ev.,  225,  note. 

2.  The  former  judgment  should  have  been 
pleaded  by  way  of  estoppel  ;  but  the  plaint- 
123*]  iff  in  error  has  elected  to  *submit 
all  the  facts  in  evidence  to  the  jury,  by  plead- 
ing the  general  issue.  Ib. ,  and  2  B.  &  A. ,  662. 

H.  The  record  of  the  Marine  Court  neither 
negated  nor  affirmed  any  particular  fact  in 
issue,  but  the  judgment  was  general  and  in- 
definite ;  and  as  the  actions  in  the  Marine 
Court  and  the  Court  of  C.  P.  were  upon  dis- 
tinct obligations,  payable  at  different  times, 
the  defenses  were  founded  upon  the  same  or  a 
different  state  of  facts,  neither  inferable  from 
the  language  of  the  record  ;  for  the  record 
must  be  taken  by  itself  unconnected  with  the 
pnrol  explanations  of  the  justice  who  rendered 
judgment.  1  Phil.  Ev.,  218. 
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By  the  record  of  the  Marine  Court,  therefore, 
no  single  fact  in  issue  appears  to  have  been 
decided,  which  would  necessarily  arise  under 
the  pleadings  in  the  cause  in  the  Court  of  C. 
P.  The  record,  therefore,  would  be  no  bar, 
even  if  pleaded  specially,  for  it  must  be  upon 
the  same  point  in  issue  in  both  causes.  1  Phil. 
Ev. ,  223,  and  the  authorities  there  cited. 

Mr.  Anthon,  in  reply.  The  case  of  Vooght 
v.  Winch,  2  B.  &  A.,  662,  on  which,  alone,  the 
defendant  in  error  relies,  is  not  law.  The 
argument  of  Marryat,  Lawes  and  Comyn,  in 
that  case,  sets  forth  the  law  truly,  and  con- 
sistently with  the  opinion  of  the  twelve  judges 
The  Duchess  of  Kingston's  case,  which,  from 
the  time  it  wasdecided,  down  to  the  year  1819, 
when  Vooght  v.  Winch  was  decided,  has  been 
the  unquestioned  law  of  England. 

The  conclusiveness  of  records,  when  given 
in  evidence,  underwent  a  very  full  discussion 
in  the  Exchequer  Chamber  in  Ireland,  upon  a 
writ  of  error,  in  the  case  of  Maingay  v.  Oahan, 
Irish  T.  R. ,  1  to  80,  and  was  fully  sustained  on 
the  authority  of  The  Duchess  of  Kingston's  case. 

It  is  absurd,  and  against  sound  reason,  that 
a  record  which  imports  perfect  verity,  should 
be  conclusive  when  offered  to  the  court,  and 
of  no  positive  avail  when  left  to  a  jury.  In 
the  language  of  Marryatt,  in  Vooght  v.  Winch, 
2  B.  &  A.,  66,  its  effect  surely  cannot  be  varied 
by  the  mode  in  which  it  is  brought  before  the 
court. 

The  doctrine  of  The  Duchess  of  Kingston's 
case,  independent  of  the  other  authorities 
cited  for  the  plaintiff  in  error,  is  supported  in 
*the  case  of  Shelton  v.  Harbour,  2  [*124r 
Wash.  64.  Mr.  Phillips,  also  (1  Phil.  Ev., 
ch.  2,  sec.  1,  p.  223),  at  the  very  place  cited  by 
the  defendant  in  error,  rejects  this  doctrine, 
and  that  of  the  judges  in  Vooght  v.  Winch, 
and  says  :  "  In  an  action  of  assumpsit  the  de- 
fendant may  either  plead  a  judgment  recovered 
or  give  it  in  evidence  under  the  general  issue, 
and  it  is  difficult  to  assign  a  reason  why  the 
judgment  should  not  have  the  same  conclusive 
operation,  if  given  in  evidence  without  plead- 
ing, as  it  would  be  admitted  to  have  if  pleaded 
in  bar."  He  also  notices  the  doctrine  of 
estoppel,  relied  upon  by  the  defendant  in 
error,  and  confines  it  to  its  legitimate  subject 
— "  title  in  the  realty." 

As  to  the  third  point  made  by  the  defendant 
in  error,  which  relates  to  the  generality  of  the 
record  in  the  Marine  Court,  the  fact  is  mis- 
stated. The  plea  was  non  assumpsit,  with 
special  notice  of  failure  of  consideration,  which 
is  tantamount  to  a  special  plea.  In  the  case  of 
Manny  v.  Harris,  2  Johns.,  28,  Spencer,  J. , 
lays  down  the  true  rule  as  to  auxiliary  testi- 
mony in  aid  of  a  record.  In  commenting  on  the 
record  offered  in  evidence  in  that  case,  and  the 
auxiliary  proof  received  by  the  judge  who  tried 
the  cause,  he  observes:  "  It  is,  therefore,  only 
necessary  to  inquire  whether  that  issue  war- 
ranted the  giving  the  present  bond  in  evidence, 
so  that  the  jury  mightallow  it  to  the  plaintiff; 
for  if  the  issue*  did  not  embrace  the  present 
cause  of  action,  evidence  ought  not  to  have 
been  received  that  the  jury  did  decide  upon  it. 
This  language,  as  applied  to  this  case,  would 
be  :  "  It  is,  therefore,  only  necessary  to  inquire 
whether  the  issue  in  the  Marine  Court  war- 
ranted the  giving  in  evidence  the  matters  of- 
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fered  by  the  defendant  in  his  defense  in  the  C. 
P.;  for  if  the  issue  did  not  warrant  it,  the  evi- 
dence ought  not  to  have  been  received  that  the 
jury  did  then  decide  upon  it."  Now  the  issue 
below  was  expressly  on  the  point :  the  testi- 
mony of  the  justice,  showing  that  the  court  had 
decided  the  very  point,  was  admissible  (and 
indeed,  was  received  without  opposition),  and 
made  the  record  conclusive,  leaving  to  the  op- 
posite party  the  right  to  contradict  him,  if  this 
could  be  done. 

125*]  *It  is  true,  that  from  the  form  of  the 
pleadings,  the  whole  case  necessarily  went  to 
the  jury.  But  the  judge  was  bound  to  charge 
them  as  to  the  effect  of  documentary  evidence 
in  the  law.  He  ought,  therefore,  to  have 
charged  them,  that  if,  from  all  the  evidence, 
they  should  find  that  the  matters  between  the 
parties  had  been  passed  upon  in  the  Marine 
Court,  then  the  record  was  final.  Instead  of 
so  doing,  he  totally  neutralized  that  evidence, 
by  charging  that  it  was  entitled  to  their  seri- 
ous consideration,  to  which  indefinite  charge 
we  excepted. 

Curia,  per  WOODWORTH,  J.  This  is  a  writ 
of  error  to  the  C.  P.  of  the  City  of  N.  Y. 
Buckbee,  plaintiff  in  the  court  below,  com- 
menced an  action  against  Gardner,  on  a  prom- 
issory note.  The  defendant  pleaded  the  gen- 
eral issue,  and  gave  notice  of  special  matter, 
that  the  note  was  given  in  part  payment  for  a 
vessel  called  The  Tiger,  sold  to  the  defendant 
and  others,  and  alleged  fraud  by  the  plaintiff 
in  the  sale  ;  the  vessel  being  at  the  time  rotten 
and  unseaworthy,  and  that  known  to  the 
plaintiff.  At  the  trial  the  plaintiff  admitted 
that  the  note  was  one  of  two  promissory  notes, 
for  the  same  amount,  given  by  the  defendant 
and  two  others,  as  the  consideration  upon  the 
sale  of  the  vessel. 

The  defendant  offered  to  prove,  in  bar  of 
the  plaintiff's  demand,  that  the  plaintiff  im- 
pleaded  the  defendant,  in  the  Marine  Court  of 
the  City  of  N.  Y. ,  upon  a  promissory  note, 
bearing  even  date,  and  for  the  same  amount  as 
the  one  now  in  question,  signed  by  the  same 
parties,  and  given  for  the  consideration  money; 
that,  upon  the  trial  in  the  Marine  Court,  the 
fraud  of  the  plaintiff  in  the  sale  was  the  only 
point  in  question  ;  and  that  judgment  had 
been  rendered  in  that  court  in  favor  of  the  de- 
fendant, on  the  ground  that  the  sale  was 
fraudulent.  The  plaintiff  objected  to  the 
testimony,  because  the  judgment  had  not  been 
pleaded,  or  notice  given  ;  and  that  the  note  on 
which  the  present  suit  was  brought,  is  a  dif- 
ferent instrument  from  that  declared  on  in  the 
Marine  Court.  The  judge  declared  the  evi- 
dence was  not  admissible,  in  that  stage  of  the 
126*]  cause,  but  might  be  *offered,  after 
proof  to  the  jury  of  the  fraud,  and  in  support 
thereof,  to  which  the  defendant  excepted. 

The  defendant,  then,  in  proof  of  the  fraud, 
offered  in  evidence  the  record  of  the  judgment 
in  the  Marine  Court,  in  favor  of  the  defendant, 
on  the  other  note.  By  the  record  it  appeared 
that  the  defendant  pleaded  the  general  issue, 
and  gave  notice  of  a  total  failure  of  the  con- 
sideration. I.  B.  Scott,  one  of  the  justices  of 
that  court,  testified  that  the  matters  directly  in 
question  before  the  Marine  Court  were,  the 
unseaworthiness  of  the  vessel  at  the  time  of 
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sale,  and  the  knowledge  of  that  fact  by  the 
plaintiff— it  not  being  disclosed  at  the  time  of 
sale  to  the  defendant. 

The  counsel  for  the  defendant  then  insisted 
that  the  record  was  a  judgment  of  a  court  of 
concurrent  jurisdiction,  upon  the  same  mat- 
ters in  question  in  the  court  below,  and  was 
conclusive  evidence  in  favor  of  the  defendant 
to  entitle  him  to  a  verdict.  The  judge  decided, 
and  charged  th'e  jury,  that  the  matters  given 
in  evidence  by  the  defendant  were  not,  in 
themselves,  sufficient  to  bar  the  plaintiff's  ac- 
tion, but  were  entitled  to  the  serious  considera- 
tion of  the  jury,  and  were  to  be  taken  by  them 
in  conjunction  with  the  other  evidence  of 
fraud  offered  in  proof.  The  jury  found  a  ver- 
dict for  the  plaintiff.  The  defendant  excepted 
to  the  opinion. 

It  appears  clearly  that  the  question  of  fraud 
was  tried  between  the  parties,  in  the  Marine 
Court,  on  one  of  the  notes  given  in  part  pay- 
ment of  the  vessel.  That  court  had  concurrent 
jurisdiction.  The  question  is,  whether  the 
judgment  thus  obtained  is  not  a  conclusive 
bar  to  a  recovery  in  this  cause.  The  law  is 
well  settled,  that  the  judgment  of  a  court  of 
concurrent  jurisdiction,  directly  upon  the 
point,  is,  as  a  plea  in  bar,  or  evidence,  con- 
clusive between  the  same  parties,  upon  the 
same  matter  directly  in  question  in  another 
court.  This  was  the  rule  laid  down  by  De 
Gray,  Ch.  J.,  in  delivering  judgment  in  The 
Duchess  of  Kingston's  case,  11  St.  Tr.,  261  ;  1 
Phil.  Ev.,  223  ;  1  Pet,,  202,  C.  C.  U.  S.  I  am 
not  aware  that  it  has  been  departed  from  by 
our  courts.  The  general  principle  does  not  ap- 
pear to  be  controverted  by  the  counsel  for  the 
defendant  *in  error;  but  it  is  urged  [*127 
that  the  judgement  in  the  Marine  Court  does 
not  affirm  any  particular  fact  in  issue  in  this 
cause,  but  is  general  and  indefinite  ;  and  that 
from  the  language  of  the  record,  it  cannot  be 
inferred  whether  the  the  two  cases  were  found- 
ed on  the  same  or  a  different  state  of  facts.  It 
is  true,  the  record  merely  proves  the  pleadings, 
and  that  judgment  was  rendered  for  the  de- 
fendant. Without  other  proof  it  would  not 
make  out  the  defense.  The  record  shows  that 
it  was  competent,  on  the  trial,  to  establish  the 
fraud  of  the  plaintiff.  Whether  fraud  was 
made  out,  and  whether  that  was  the  point 
upon  which  the  decision  was  founded,  must 
necessarily  be  proved  by  evidence  extrinsic  to 
the  record.  To  do  so  is  not  inconsistent  with 
the  record,  nor  does  it  impugn  its  verity.  The 
jury  must  have  passed  on  the  fraud.  It  was- 
directly  in  question.  Scott  testifies  that  the 
unseaworthiness  was  not  disclosed  at  the  time 
of  sale  to  the  defendant.  The  inquiry,  then, 
was  solely  directed  to  the  question,  was  the 
vessel  unseaworthy,  and  had  the  plaintiff 
knowledge  of  that  fact  when  he  sold  ?  By  the 
finding  of  the  jury,  both  propositions  are  af- 
firmed. The  judgment  became  conclusive  be- 
tween these  parties,  on  these  points,  and  is  an 
effectual  bar  to  the  action  to  recover  the  residue 
of  the  consideration  money.  It  is  unnecessary 
to  consider  whether  the  record  was  admissible 
in  evidence  under  the  general  issue,  without 
notice.  It  was  admitted,  and  no  exception 
was  taken  on  that  ground.  The  effect  ascribed 
to  it  seems  to  be  the  material  question  in  the 
case.  It  is  in  general  true,  that,  under  non- 
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assumpsii,  most  matters  in  discharge  of  the  ac- 
tion, which  show  that  at  the  time  of  the  com- 
mencement of  the  suit  the  plaintiff  had  no 
cause  of  action,  may  be  taken  advantage  of. 
1  Chit. ,  472.  This  rule  may  appear  somewhat 
arbitrary,  as  the  object  of  pleading  is  to  ap- 
prise the  adverse  party  of  the  grounds  of  de- 
fense. It  is,  however,  peculiar  to  this  action, 
although,  as  Chitty  observes,  not  according 
with  the  logical  precision  which  usually  pre- 
vails in  pleadings.  The  judge  ought  to  have 
charged  the  jury,  that  if,  from  the  evidence, 
they  are  satisfied  that  the  matters  in  question 
had  been  passed  upon  in  the  Marine  Court,  the 
record  was  conclusive  against  the  plaintiff's 
right  to  recover. 

128*]  *I  am  of  opinion  that  the  exceptions 
are  well  taken,  and  that  the  judgment  ought 
to  be  reversed. 

Judgment  reversed. 

Cited  in— 4  Cow.,  562 :  6  Cow.,  691 ;  6  Wend.,  289 ; 
8  Wend.,  23,  44;  12  Wend.,  403;  18  Wend.,  122;  25 
Wend.,  100;  2  Hill.,  480 ;  6  Hill.,  132;  3  Den.,  243, 361 ; 
3  N.  Y.,  522 ;  4  N.  Y.,  74 ;  6  N.  Y.,  143 ;  37  N.  Y.,  299 : 
«2N.  Y.,  374:  71  N.  Y.,  601:  4  Trans.  App.,  251;  5 
Lans.,  226 :  3  Barb.,  173,  184 ;  7  Barb.,  497 ;  13  Barb,, 
161;  14  Barb.,  620;  34  Barb.,  221;  36  Barb.,  94;  42 
Barb..  663 ;  44  Barb.,  324  ;  10  How.  Pr.,  366  :  11  Abb. 
Pr.,  16 :  5  Sand.,  142;  6  Bos.,  547 ;  3  Daly,  461 ;  2  Leg. 
Obs.,  258:  24  How.  U.  8.,  342 ;  7  Wall.,  97.  622;  2 
Paine,  219;  1  Wood.fc  M.,  182;  26  Cal.,  505,  494;  34 
Cal.,  327 :  36  Cal.,  37 ;  58  Mo.,  330 ;  48  Ind.,  408 ;  50 
Ind.,  420 ;  29  Wis.,  624 ;  46  Sup.  Ct.,  302 ;  56  Mo.,  414  ; 
41  Mich.,  95 ;  15  Am.  Dec.,  403 ;  21  Am.  Dec..  323  ;  22 
Am.  Dec.,  619;  35  Am.  Dec.,  662;  36  Am.  Dec.,  373 
(12  Vt,  692);  40  Am.  Rep.,  612  (101  111.,  569). 


BRADFORD,  Impleaded  with  QUACKENBTJSH, 

v. 
CONSAULUS,  Assignee  of  the  Sheriff  of  the 

County  Of "SCHENECTADY. 

Bond  for  Prisoner  on  Limits — Subsequent  Arrest 
for  Felony — Close  Confinement — Escape — 
Surety  on  Bond,  not  Liable. 

A  prisoner  enjoying  the  jail  limits  under  a  bond 
of  surety,  conditioned  that  he  shall  remain  a  true 
and  lawful  prisoner,  was  arrested  on  a  charge  of 
felony  and  committed  to  close  confinement;  and 
while  so  confined,  broke  the  jail  and  escaped:  held 
that  the  surety  was  not  liable. 

Citation— 1  R.  L..  429. 

ERROR  from  the  Court  of  C.  P.  of  the 
County  of  Schenectady.  The  action  in  the 
court  below  was  debt  on  a  jail  bond,  by  Con- 
saulus,  as  assignee,  under  the  Statute  (1  R.  L., 
429,  sec.  6,  7).  The  bond  was  dated  May  1 9, 
1819,  executed  by  the  defendants  below"  and 
after  reciting  that  Quackenbush  was  confined 
in  the  jail  of  Schenectady,  by  virtue  of  an  ex- 
ecution in  favor  of  the  plaintiff  below,  for 
$181.27,  the  condition  was,  that  if  Quacken- 
bush should  remain  a  true  and  faithful  prison- 
er, within  the  jail  liberties,  and  should  not 
escape,  &c.,  then  the  bond  to  be  void. 

It  appeared  upon  the  trial  that  Quarken- 
bush,  while  within  the  liberties  by  virtue  of 
this  bond,  Aug.  29,  1819,  was,  by  virtue  of 
criminal  process,  on  a  charge  of  felony,  com- 
mitted to  close  confinement  in  the  Schenectady 


breaking  the  jail.  It  was  for  this  escape  that 
the  action  was  brought.  The  counsel  for  the 
defendant  below,  on  this  ground,  moved  for 
a  nonsuit,  which  was  overruled  ;  and  a  bill  of 
exceptions  taken  to  this  point.  Verdict  and 
judgment  for  the  plaintiff  below. 

Mr.  A.  C.  Paige,  for  the  plaintiff  in  error. 
The  sheriff  cannot  hold  a  double  security 
against  the  escape  of  a  prisoner  in  custody  on 
civil  process.  If  he  have  the  common  law 
security  of  the  prison  doors,  he  cannot  have 
the  statute  security  of  a  bond.  By  a  commit- 
ment for  felony,  the  sheriff  acquired  his  com- 
mon law  security,  and  his  statute  security 
ceased.  It  is,  in  law,  equivalent  to  a  surren- 
der of  the  *prisoner  by  the  surety  to  [*129 
the  sheriff,  and  operates  as  a  discharge  of  the 
bond.  Besides,  to  bring  the  escape  within  the 
bond,  it  should  be  from  the  jail  limits,  while 
the  prisoner  is  in  their  enjoyment.  The  escape 
was  owing  to  the  negligence  of  the  sheriff. 
After  he  had  the  prisoner  in  close  confinement, 
he  should  have  kept  him  at  his  peril ;  he  can- 
not make  his  own  neglect  a  cause  of  action 
against  the  surety  ;  and  the  assignee  has  no 
greater  rights  than  his  assignor.  10  Johns., 
583,  4.  Again  ;  the  liberty  of  the  debtor  is 
the  consideration  of  the  bond,  which  fails  as 
soon  as  he  is  committed  to  close  confinement. 
To  hold  the  bail  after  this  would  be  unreason- 
able. It  is  true  the  bail  have  no  right  to  make 
a  formal  surrender  ;  but  they  are  discharged 
by  operation  of  law.  It  is  like  the  case  of  special 
bail  where  the  principal  is  confined  in  the  State 
Prison.  An  exoneretur  will  be  entered  even 
after  the  time  for  a  regular  surrender  has  ex- 
pired. Cathcart  v.  Cannon,  1  Johns.  Cas.,  28. 
At  least,  the  bond  was  suspended  in  its  opera- 
tion during  the  imprisonment ;  and  a  personal 
obligation  once  suspended  is  destroyed.  A 
limit  bond  is  one  of  indemnity  merely.  Barry 
v.  Mandett,  10  Johns.,  583.  The  right  to  grant 
the  limits  to  a  prisoner  is  confined  by  the 
Statute  (1  R.  L.,  429,  sec.  6)  to  civil  process 
only  ;  and  it  is  absurd  to  say  that  a  bond  could 
not  be  taken  after  the  confinement  for  felony, 
and  yet  should  be  operative.  Had  Quacken- 
bush been  committed  to  close  custody  on 
another  execution,  it  would  equally  have  ren- 
dered this  bond  inoperative  ;  for  the  Statute 
was  not  intended  to  enlarge  the  sheriff's  secu- 
rity, but  only  to  substitute  one  security  for 
another.  A  commitment  imposes  the  common 
law  duty  upon  the  sheriff  of  keeping  the  pris- 
oner at  his  peril.  The  custody  of  the  body  is 
a  complete  and  perfect  security  in  itself.  Like 
every  other  agreement,  the  bond  should  be 
construed  according  to  the  intention  of  the 
parties.  This  was  to  give  liberty  to  the  prison- 
er ;  and  shall  the  surety  be  liable,  when  the 
object  of  his  bond  is  not  attained  ?  If  the 
surety  is  insufficient,  the  sheriff  may  commit 
for  that  reason  alone  (1  R.  L. .  429,  sec.  6), 
while  the  surety  has  no  control  over  his  prin- 
cipal ;  and  *he  would  be  remediless  [*1J5O 
unless  discharged  by  this  act  of  the  law  ;  where 
as,  to  hold  him  released  would  IK>  doing  jus- 
tice bot,h  to  the  sheriff  and  surety.  The  bond 
is  intended  for  the  indemnity  of  the  sheriff 
only.  It  must  pursue  the  statute  strictly,  or 
it  is  void  ;  and  to  make  it  good,  the  case  should 
come  precisely  within  the  statute.  The  con- 
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that  he  should  remain  a  true  and  faithful  pris- 
oner on  the  limits.  This  must  be  construed 
according  to  the  subject-matter.  It  presup- 
poses a  volition  on  the  part  of  the  prisoner  to 
stay  or  to  escape.  While  he  had  this,  he  did 
remain  a  true  prisoner. 

Mr.  8.  A.  Fbot,  contra.  The  records  of  En- 
glish jurisprudence  afford  no  example  of  this 
defense.  That  it  is  the  first  in  this  country,  is 
also  proved  by  the  fact  that  no  authority  in 
point  is  produced. 

Here  was  neither  an  actual  nor  constructive 
surrender  of  Quackenbush.  To  constitute  the 
former,  the  sureties  must  deliver  the  prisoner 
to  the  sheriff,  and  give  him  notice  that  they 
will  no  longer  be  holden.  Can  there  be  a  con- 
structive surrender?  No  adjudged  case  for 
this  is  produced.  If  we  admit  the  operation 
of  the  bond  to  be  commensurate  onlv  with  i  he 
allowance  of  the  jail  liberties,  there  is  nothing 
here  to  show  that  the  sheriff  denied  these  to 
the  prisoner.  To  deprive  the  sheriff  of  all  se- 
curity from  the  bond,  it  should  be  shown  that 
he  was  in  default.  The  commitment  here  was 
for  a  distinct  cause,  and  by  operation  of  law. 
After  the  cause  of  imprisonment  is  removed, 
or  the  prisoner  removes  it  himself,  he  returns 
to  the  limits.  A  case  might  be  supposed  in 
which  it  would  be  very  hard  upon  the  sheriff 
to  be  bound  to  a  detention  of  the  prisoner,  at 
all  events.  Suppose  the  latter  committed  for 
a  trifling  cause,  in  consequence  of  which  the 
sheriff  relaxes  his  vigilance,  and  even  suffers 
the  prisoner  to  go  at  large,  as  he  may  do,  per- 
haps, with  safety,  so  far  as  the  second  cause 
of  commitment  is  concerned  ;  shall  such  a 
commitment  (it  may  be)  for  a  moment  work  a 
discharge?  The  cases  of  exaneretur  do  not 
apply.  No  doubt  the  surety  might  have  given 
notice  to  the  sheriff,  that  he  would  no  longer 
131*]  be  liable,  *which  would  operate  as  a 
surrender.  If  transferred  to  the  State  Prison 
by  process  of  law,  this  would  not  bean  escape. 
It  would  confer  no  right  of  action  against  the 
sheriff,  and  none  by  him  against  the  sureties  ; 
for  we  agree  that  the  bond  is  one  of  indemnity 
merely.  It  is  said,  too,  that  a  second  commit- 
mitmenton  execution,  would  work  a  discharge; 
but  a  case  is  stated  by  the  court,  in  Hemstead 
v.  Weed,  20  Johns.,  72,  which  negatives  this 
idea.  Westby  v.  Skinner,  3 Rep.,  71,  and  Cro. 
Eliz.,  365,  is  there  cited,  where  thedebtor  was 
in  the  sheriff's  custody,  on  two  executions  ; 
and  was  delivered  over  by  the  sheriffs  on  their 
going  out  of  office,  to  their  successors,  on  one 
of  the  executions  only,  omitting  that  of  the 
plaintiff  ;  and  after  this  assignment,  the  debtor 
escaped.  It  was  held  that  the  debtor  was  out 
of  the  custody  of  the  old  sheriffs,  and  could 
not  be  in  custody  of  the  new  on  the  plaintiff's 
execution.  This  shows  that  each  execution 
stands  on  separate  and  independent  grounds. 
The  sheriff  would  not  be  bound  to  hold  upon 
the  second  execution,  because  he  has  no  notice 
but  that  the  surety  is  still  willing  to  be  bound. 
Would  it  be  fair  to  make  him  accountable 
without  notice?  Such  a  doctrine  would  lead 
to  great  confusion,  and  produce  very  serious 
difficulties.  Suppose  the  first  execution  only 
$25,  upon  which  a  jail  bond  is  taken,  and  the 
debtor  is  afterwards  cfmmitted  on  one  for  $10,- 
000,  but  discharged  from  the  latter — must  the 


return  to  the  limits  and  with  him  the  liability 
of  the  surety  upon  the  first  execution?  The 
criticism  upon  the  terms  of  this  bond  begs  the 
question.  The  prisoner  returns  to  the  limits 
as  soon  as  he  is  out  of  close  confinement. 

Mr.  Paige,  in  reply.  That  no  precedent  for 
this  defense  is  to  be  found,  can  be  no  objection 
to  it  ;  at  least,  in  England,  where  they  have 
no  such  statute  as  the  one  under  which  this 
bond  was  given.  A  contract  cannot  be  dis- 
solved by  tne  act  of  one  party  only.  Mere 
notice  from  the  sureties,  therefore,  would  not 
discharge  them.  It  would  be  without  effect. 
The  act  and  operation  of  law  is  what  we  relv 
*upon  ;  and  it  is  enough  for  our  pur-  [*13& 
pose  to  show  that  the  bond  was  inoperative 
while  Quackenbush  was  in  close  confinement. 
Whether  the  bond  was  canceled  or  suspended, 
the  result  is  the  same. 

Curia,  per  SAVAGE,  Ch.  J.  By  the  Statute 
(1  R.  L.,  429),  it  is  the  duty  of  the  sheriff  to 
permit  any  prisoner  who  shall  be  in  his  custody 
on  civil  process  only,  to  go  at  large  within  the 
limits,  &c.,  on  giving  a  bond  with  sureties.  It 
follows  that  if  a  prisoner  be  confined  on  civil 
and  criminal  process  both,  the  sheriff  cannot 
take  such  a  bond.  If  the  imprisonment  be 
inconsistent  with  the  liberties  of  the  limits, 
and  a  bond  should  be  taken,  it  would  be  void. 

The  enjoyment  of  the  liberties  of  the  limits 
by  the  prisoner  is,  then,  the  consideration  of 
the  bond  ;  and  when  the  consideration  fails, 
the  obligation  must  be  at  an  end.  The  bond 
is  taken  for  the  indemnity  of  the  sheriff  only  ; 
but  when  the  prisoner  is  in  close  confinement, 
the  sheriff  wants  no  indemnity.  If  he  should 
desire  it,  he  cannot  take  it.  The  bond,  in  this 
case,  was  valid  when  taken  ;  but,  by  subse- 
quent circumstances,  the  consideration  failed. 
Shall  the  obligation,  then,  continue  ?  The 
prisoner  was  placed  in  a  situation  which  ren- 
dered the  taking  a  bond  from  him  unlawful. 
Shall  the  sheriff  then  be  permitted  to  retain  a 
security  which  it  would  be  unlawful  for  him 
to  take  ?  Or  shall  the  previous  obligation  be 
suspended  ?  If  so,  it  must  remain  suspended 
till  the  prisoner  is  discharged  from  the  crim- 
inal accusation.  The  sheriff  is  authorized  to 
commit  any  prisoner  upon  the  limits  on  a  bond, 
if  he  shall  discover  that  his  bail  is  insufficient. 
Suppose  the  sheriff,  in  this  case,  had  commit- 
ted Quackenbush  for  that  cause,  would  the 
bail  be  holden  for  an  escape  ?  Clearly  not.  It 
seems  to  me,  therefore,  that  the  enjoyment  of 
the  limits  by  the  prisoner,  is  not  only  the  con- 
sideration, but  the  condition  of  the  bail's  lia- 
bility. This  seems  to  follow  from  the  language 
of  the  bond  itself.  The  condition  is  "that  the 
prisoner  shall  remain  a  true  and  faithful  pris- 
oner within  the  liberties  of  the  said  jail  ;  and 
shall  not,  at  any  time,  or  in  anywise,  escape  or 
go  *without  the  limits  of  the  said  liber-  [*  133 
ties,  until,  &c.  But  if,  after  taking  the  bond, 
the  sheriff  does  not  choose  to  permit  the  pris- 
oner the  use  of  such  limits,  surely  neither  law 
nor  justice  should  permit  him  to  hold  the  sure- 
ties liable  for  an  escape  from  the  walls  of  the 
prison.  In  my  opinion  the  court  below  erred, 
and  their  judgment  should  be  reversed. 

Judgment  of  reversal. 
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KELSEY  «.  DEYO  ET  ux. 

Action  againt  Devisee  for  Legacy —  Wlien  it  Lies 
— Part  Payment  as  Evidence  of  Promise. 

An  action  at  law  lies  for  a  legacy  directed  by  will 
to  be  paid  by  a  devisee  of  lands,  and  expressly 
charged  on  the  lands ;  if  the  devisee  has  entered 
upon  the  lands,  and  promised  to  pay  it. 

Part  payment  is  conclusive  evidence  of  such  a 
promise. 

So  where,  from  the  whole  will,  it  appears  to  have 
been  the  intention  of  the  testator  that  the  legacy 
should  be  a  charge  on  the  lands  devised ;  although 
the  land  was  not  expressly  charged  with  its  pay- 
ment. 

Where  a  testator  bequeathed  his  personal  estate 
to  his  wife  for  life ;  and  what  should  remain  of  this 
at  her  decease,  over,  to  be  equally  divided  between 
all  his  children ;  and  then  devised  his  real  estate  to 
one  of  his  sons :  and  bequeathed  certain  legacies  in 
money  to  his  other  children,  to  be  paid  by  his  son, 
the  one  half  to  be  paid  in  two  years  after  his  (the 
testator's)  decease,  and  made  his  son  the  devisee, 
with  others,  executors :  and  his  son  entered  into 
possession,  and  paid  part  of  one  of  the  legacies ; 
held,  that  an  action  lay  for  the  residue  of  this  leg- 
acy. 

Citations— Cowp.,  284, 289 ;  3  East,  130 ;  5  T.  R..  690 ; 
10  Johns.,  30 ;  7  Johns.,  99 ;  3  Johns.  Ch.,  312 ;  1  Bro. 
Ch.,  462. 

ERROR  from  the  Court  of  C.  P.  of  the 
County  of  Ulster.  The  action  in  the 
court  below  was  asxumpsit  by  Deyo  and  wife 
against  Kelsey.  for  a  legacy  bequeathed  to 
them  by  the  will  of  Nathaniel  Kelsey,  deceased, 
and  alleged  in  the  declaration  to  have  been 
charged  on  his  real  estate  devised  to  the  de- 
fendant below.  The  declaration  averred  that 
the  defendant  entered  into  possession  of  the 
premises  devised  to  him  by  the  will,  thereby 
became  liable  to  pay,  and,  in  consideration 
thereof,  promised  to  pay  the  plaintiffs,  the 
legacy  so  charged.  Plea,  non  assumpsdt. 

On  the  trial,  the  will  of  Nathaniel  Kelsey, 
dated  Apr.  9,  1803,  duly  executed  to  pass  real 
estate,  was  given  in  evidence  by  the  plaintiff, 
containing,  among  others,  the  following  de- 
vises and  bequests  :  1st.  That  all  his  debts  be 
paid  out  of  his  personal  estate  ;  2d.  He  gave 
to  his  wife,  Lucretia  Kelsey,  all  his  personal 
estate,  after  paying  his  debts,  except  what  he 
thereinafter  granted  to  his  daughter  Sarah 
134*]  Kelsey.  He  *also  gave  to  his  wife  the 
use,  profit  and  benefit  of  his  homestead  farm  ; 
also  the  right  and  privilege  of  cutting  timber 
for  firewood  and  other  uses  as  she  might  want  ; 
also  pasture  for  cattle  and  horses,  as  usual,  in 
and  on  his  farm  adjoining  the  mountain  ;  the 
above  rights  and  privileges  bequeathed  to  his 
wife  to  continue  undisturbed  during  the  term 
of  her  natural  life  ;  and  at  her  decease,  what 
remained  of  his  personal  property,  to  be  equally 
divided  between  all  his  children  or  their  heirs. 


NOTK.— Effect  of  part  payment  cut  a  promise.  See 
Slim-maker  v.  Benedict,  11  N.  Y.,  176:  Van  Orden  v. 
Van  Orden,  10  Johns.,  30 ;  Huntington  v.  Ballou,  2 
Lans.,  120. 

So  evirlence  of  payment  on  an  altered  contract  is 
relevant  to  show  consent  to  the  alteration.  Abb. 
Tr.  Ev.,  408. 

A*  ti>  evidence  of  ]>art  payment  to  bar  statute  of 
Kmttotiona,  see  Koseboom  v.  Billington,  17  Johns.. 
186.  note. 

A%  to  when  legacy  tea  ;>enwma/  charge  on  derbee, 
compare  Jackson  v.  Martin,  8  Johns..  31.  note  ;  Kcl- 
sey  v.  Western,  2  N.  Y.,  500;  Dodge  v.  Manning,  11 
Paige,  334:  liceckor  v.  Beeker,  7  Johns.,  9»:  IV1- 
totreau  v.  Rathbone,  18  Johns.,  428;  Livingston  v. 
Livingston.  3  Johns.,  1W):  Brown  v.  Knapp,  7»  N. 
Y..  136. 
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He  then  bequeathed  to  his  son  Nathaniel  Kel- 
sey (the  defendant  below)  all  his  real  estate  to 
him  and  his  heirs  forever,  excepting  such 
rights  and  privileges  as  had  theretofore  or 
should  thereafter  be  granted  by  him  respecting 
the  premises.  The  will  then  proceeded  as  fol- 
lows :  "And  I  do  hereby  order  and  direct  that 
my  son  Nathaniel  Kelsey  (the  defendant  be- 
low), or  his  heirs,  pay  the  following  legacies, 
that  is  to  say  :  to  rny  daughter  Abigail  Wool- 
sey,  the  sum  of  £100  ;  to  my  daughter  Lucre- 
tia Verhooy  £100  ;  to  my  daughter  Julia  Deyo 
(who,  and  her  husband,  were  plaintiffs  below) 
£100  ;  the  one  half  of  each  of  the  above  lega- 
cies to  be  paid  within  two  years  after  my  de- 
cease ;  and  the  other  half  to  be  paid  in  two 
years  after  the  decease  of  my  wife,  without 
interest."  He  then  gave  to  his  daughter,  Sarah 
Kelsey,  the  use  of  his  bed  room  with  a  fire 
place  up  stairs  ;  and  a  proportionable  right  in 
the  kitchen,  cellar  and  chamber  in  his  dwell- 
ing-house ;  the,  privilege  ot  firewood  and  ap- 
ples ;  hay  and  pasture  for  two  cows  ;  and  the 
use  of  the  barn  and  other  outhouses  ;  to  con- 
tinue to  her  so  long  as  she  remained  uqmar- 
ried,  but  no  longer  ;  that  if  there  should  be 
any  money  to  be  paid  at  the  decease  of  his  (the 
testator's)  father  and  Hannah  his  wife,  to  the 
heirs  of  his  father,  as  specified  in  an  agree- 
ment between  him  and  his  father,  it  be  paid 
by  his  son  Nathaniel  Kelsey  (the  defendant 
below)  as  soon  after  his  father's  decease  as  his 
(N.  K's)  circumstances  would  admit,  to  be  paid 
out  of  the  real  estate,  without  interest.  The 
will  then  appointed  Kelsey  (the  defendant  be- 
low), Woolsey,  the  testator's  son-in-law,  exec- 
utors, and  the  testator's  wife  executrix. 

It  was  admitted  by  the  defendant  below  that 
he  had  entered  upon  the  lands  and  premises 
described  in  the  will  in  pursuance  of  the  de- 
vise to  him;  and  occupied  and  possessed  them 
*from  the  year  1803  until  the  time  of  [*135 
the  trial,  Apr.,  1821  ;  and  that  during  that 
period,  and  before  the  commencement  of  the 
suit,  he  had,  at  different  times,  made  pay- 
ments to  the  plaintiff  on  the  legacy  to  them, 
reducing  the  same  to  $191.28.  Upon  this,  the 
plaintiffs  below  rested  their  cause. 

The  defendant  below  moved  for  a  nonsuit  : 
1.  because  the  will  in  evidence  did  not  support 
the  plaintiffs'  action  ;  2.  because  the  legacy 
bequeathed  to  Deyo's  wife  was  payable  out  of 
the  personal  estate  of  Nathaniel  Kelsey,  and 
was  not  a  charge  upon  the  real  estate.  The 
court  below  overruled  the  motion;  and  charged 
the  jury  to  find  for  the  plaintiffs  the  above  sum 
of  $191.28,  which  they  found  accordingly. 
The  defendant  below  excepted  upon  the  above 
two  points,  and  the  questions  came  here  upon 
a  bill  of  exceptions. 

Mr.  J.  Sudam,  for  the  plaintiff  in  error.  If 
the  devise  had  been  declared  upon  in  the  words 
of  the  will,  the  defendant  might  have  demurred 
generally.  No  consideration  for  the  promise  is 
expressed  in  the  will.  It  is  merely  directory. 
There  is,  therefore,  a  variance  between  the  dec- 
laration and  the  proof.  The  declaration  states 
a  consideration  ;  but  none  is  made  out  in  evi- 
dence. The  testator  says.  "I  do  hereby  order 
and  direct"  that  my  son  Nathaniel  Kelsey  pay 
the  legacy.  The  devise  of  the  real  estate  to 
him  was  absolute;  the  order  to  puy  the  legacy 
was  directory  merely. 
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Is  the  real  estate  charged  with  the  payment 
of  these  legacies,  in  exclusion  of  the  personal 
property  ?  Unless  it  be  so,  the  latter  must  be 
called  in.  Unless  the  legacy  is  expressly 
charged  ou  lands  specifically  devised  ;  or  the 
sale  of  real  estate  is  directed  for  the  payment, 
the  personal  property  is  never  exonerated,  if 
we  except  specific  bequests.  This  is  an  unerr- 
ing rule,  whenever  it  appears  by  the  will  that 
the  testator  understood  the  difference  between 
an  express  and  an  implied  charge.  The  legacy 
in  question  being  general,  and  there  being  a 
debt  specifically  devised  to  be  paid  out  of  the 
land,  show  that  he  did  understand  the  differ- 
ence perfectly.  I  allude  to  the  debt  that  may 
be  due  upon  the  agreement  between  the  tes- 
tator and  his  father,  which  is  made  payable 
13O*]  *out  of  the  real  estate  expressly.  The 
testator  gives  real  estate  absolutely ;  he  gives 
several  legacies,  without  expressly  designating 
any  fund  from  which  they  are  to  be  paid  ;  and 
then,  at  the  close  of  the  will,  he  expressly 
charges  the  real  estate  with  the  payment  of  a 
single  legacy.  It  is  enough  for  us  to  show  that 
the  personal  estate  should  come  in  aid  of  the 
real ;  for  if  so,  this  clause  belongs  exclusively 
to  the  Court  of  Chancery  ;  and  a  court  of 
common  law  has  no  jurisdiction.  This  ques- 
tion was  examined  in  Livingston,  v.  Newkirk,  3 
Johns.  Ch.,  319.  That  was  certainly  a  stronger 
case  in  favor  of  charging  the  real  estate,  than 
the  present ;  but  the  Chancellor  refused  to 
charge  the  real  estate  ;  and  sums  up  the  doc- 
trine in  these  words  :  "  It  is  too  well  settled  to 
be  questioned,  that  the  personal  estate  is  to  be 
first  applied  to  the  payment  of  debts  and  leg- 
acies, and  that  a  mere  charge  on  the  land  will 
not  exonerate  the  personal  estate,  nor  anything 
short  of  express  words,  or  a  plain  intent  in  the 
will  of  the  testator."  If  the  legacy  was  a  con- 
dition to  the  enjoyment  of  the  real  estate,  the 
legatee  should  enter  as  for  a  condition  broken. 
The  remedy  is  not  by  action.  The  general  prin- 
ciples of  the  common  law  were  all  in  favor  of 
charging  the  personalty  ;  and  the  question, 
when  the  real  estate  might  be  resorted  to,  was 
in  an  unsettled  state  till  the  case  of  Ancaster  v. 
Mayer,  1  Bro.  Ch.,  454.  The  subject  was 
there  very  fully  considered.  It  was  found 
obscured  and  involved  in  a  labyrinth  of  loose 
and  careless  dicta.  But  that  case  places  it 
upon  its  proper  footing ;  the  intent  of  the 
testator;  and  gives  the  rules  for  arriving  at  his 
intention.  The  Chancellor  goes  back  to  first 
principles  ;  and  concludes  that  to  warrant  a 
resort  to  real  estate,  it  must  be  expressly 
charged. 

It  is  true  that  this  court  have,  in  several 
instances,  taken  cognizance  of  actions  for  leg- 
acies of  this  description  ;  but  it  will  be  found 
that,  in  all  those  cases,  the  charge  on  land  was 
specific.  In  Beecker  v.  Beecker,  7  Johns.,  99, 
the  real  estate  was  devised,  subject  to  the  leg- 
acy, in  terms  ;  and  Kent.  Ch.  ./.,  who  deliv- 
ered the  opinion  of  the  court,  places  the  case 
on  the  ground  of  its  being  an  express  charge 
on  the  land.  There  is  also  a  distinction  be- 
tween the  effect  of  a  charge  on  the  person  and 
on  land.  In  the  former  case  the  will  carries  a 
fee  without  words  of  perpetuity.  Van  Orden 
137*]  *v.  Van  Orden,  10  Johns.,  30.  To  work 
this  consequence,  the  person  must  be  ex- 
pressly, not  impliedly  charged.  In  Pettetreau 
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v.  Rathbone,  18  Johns.,  428,  both  the  real  and 
personal  estate  were  expressly  charged  ;  and  it 
was  holden  that  the  action  would  not  lie.  The 
party  is  driven  into  chancery  even  in  such  a 
case,  where  the  assets  may  be  marshaled,  and 
the  personal  assets  are  liable  in  the  first  in- 
stance. Debts  and  legacies  are  on  the  same 
footing  in  this  respect.  Had  Kelsey  been  di- 
rected to  pay  debts,  the  personal  estate  must 
have  been  applied  in  the  same  manner.  Toll. 
L.  E.,  240  ;  p.  332  of  the  Phil,  ed.,  1803  ;  3 
Bl.  Com.,  512.  There  is  a  class  of  cases  in 
which  legacies  were  given  in  various  ways  by 
words  pointing  more  directly  to  the  real  estate 
than  here,  and  which  yet  were  holden  not  to 
charge  it.  Manning  v.  Spooner,  3  Ves.,  Jr., 
114.  In  Milne*  v.  Slater,  8  Id.,  295,  Ld.  Eldon 
agrees  that,  to  exonerate  the  personal  estate 
from  the  payment  of  debts,  it  must  be  ex-1 
empted  by  declaration  plain,  or  inference  as 
plain.  And  in  Ancaster  v.  Mayer,  1  Bro.  Ch., 
459,  460,  Ld.  Thurlow  said,  "one  step  has 
been  taken  towards  a  settled  rule,  by  its  being 
laid  down  that  charging  the  estate  in  any  way 
is  not,  of  itself,  an  exemption  of  the  personal 
estate  ;  that  the  personal  estate  being  the  fund 
first  liable,  where  it  is  to  be  aided  by  either  a 
legal  or  equitable  fund,  it  must  be  itself  in  the 
first  place  applied."  He  then  states  the  very 
case  under  consideration  :  "  The  question  that 
next  arises  is,  whether  a  real  estate  being 
charged  and  the  personal  given  away,  a  pre- 
sumption arises  that  this  shall  be  exempted 
from  the  debts.  I  never  heard,  till  the  argu- 
ments in  this  case,  that  such  a  rule  had  been 
extracted  from  the  authorities  on  the  subject ; 
on  the  contrary,  I  have  always  understood, 
that  in  order  to  exempt  the  personal  estate,  the 
testator  must  express  an  intention  so  to  do." 
That  case  was  one  of  a  general  charge,  as 
here.  The  personal  estate  was  given  over  to 
one  distinct  from  the  person  charged  with  the 
legacies ;  but  the  bequest  of  the  personal 
property  was  holden  subject  to  the  payment  of 
the  legacies.  "  I  therefore,"  says  the  Chancel- 
lor, "  take  the  rule  in  primis  to  be,  that  neither 
the  charge  of  the  debts  upon  the  real  estate,  or 
the  gift  of  the  personal,  is  sufficient  of  itself  to 
exempt  it."  *In  Ld.  Inchiqwin  v.  [*138 
French,  Ambl.,  33,  37.  decided  in  1744,  it  was 
holden  that  personal  estate  was  not  exempt 
from  debts  and  legacies  by  devise  of  a  compe- 
tent part  of  real  estate  to  be  sold  to  pay  them  ; 
that  the  intention  to  exempt  the  personal  prop- 
erty must  be  manifested  by  a  specific  bequest 
of  that  property.  Thus  early  was  this  doctrine 
established  by  Ld.  Hardwicke.  Watson  v. 
Brickwood,  9  Ves. ,  447,  8.  P.  In  Ancaster  v. 
Mayer  it  was  held  to  be  immaterial  what 
words  were  used,  unless  the  legacy  was  ex- 
pressly, definitely  and  exclusively  charged 
upon  the  real  estate.  Otherwise  the  personal 
must  first  be  exhausted.  The  case  depends 
upon  authority.  No  matter  what  may  be 
thought  as  to  expediency.  The  law  has  been 
settled  against  this  action  for  ages.  The  case  of 
Watson  v.  Brickwood,  9  Ves.,  447,  considers  the 

Juestion  as  put  at  rest  by  Ancaster  v.  Mayer. 
t  is  true  there  is  some  confusion  in  the  cases 
upon  the  question,  if  the  same  rule  shall  ap- 
ply, whether  the  bequest  over  be  general  or 
specific  ;  but  Webb  v.  Jones,  2  Bro.  Ch.,  60, 
decides  that  the  testator  cannot  exonerate  the 
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personal  estate  without  expressly  providing 
another  fund.  Suppose  there  had  been  no 
words  of  inheritance  in  relation  to  this  devise  ; 
though  the  legacy  had  been  expressly  charged 
on  the  land,  it  would  not  have  carried  a  fee  ; 
otherwise,  if  a  personal  charge  on  the  devisee. 
In  the  first  case  it  would  be  for  life  only. 
Jackson  v.  Martin,  18  Johns.,  81.  In  either 
case,  the  personal  property  would  not  be  exon- 
erated ;  because  the  will  creates  no  fund.  Lup- 
ton  v.  Lupton,  2  Johns.  Ch.,  614,  623,  and  the 
cases  there  cited.  In  the  last  case  the  Chancel- 
lor says  :  "  When  the  real  estate  is  charged, 
and  not  in  the  most  explicit  and  direct  terms, 
it  is  usually  done  'in  terms  that  indicate  a 
pretty  clear  intention  that  the  legacies  were,  at 
all  events,  to  be  paid.  Thus,  where  the  testator 
devises  the  real  estate,  after  payment  of  debts 
and  legacies,  as  in  Tompkins  v.  Tompkins, 
Prec.  in  Ch.,  397,  and  in  Shallcross  v.  Finder, 
3  Ves.,  738,  or  where  he  devises  the  real 
estate,  after  a  direction  that  debts  and  legacies 
be  first  paid,  as  in  Holt  v.  Vernon,  Prec.  in  Ch., 
430,  and  in  Williams  v.  Chiity,  3  Ves.,  545,  the 
real  estate  has  been  held  to  be  discharged.  It 
139*]  is  not  sufficient  that  debts  *or  legacies 
are  directed  to  be  paid.  That  alone  does  not 
create  the  charge ;  but  they  must  be  directed 
to  be  first  or  previously  paid,  or  the  devise 
declared  to  be  after  they  are  paid."  He  gives 
it  as  the  result  of  all  the  cases,  that  a  bequest 
of  several  legacies  by  a  testator,  and  then 
devising  the  residue  of  his  real  and  personal 
property  to  one,  after  payment  of  debts  and 
legacies,  does  not  create  an  exclusive  charge  on 
the  real  estate.  Courts  of  equity  will  never 
marshal  assets  in  favor  of  a  legatee,  unless 
there  be  a  trust  in  the  executors  for  that  pur- 
pose expressly  in  respect  to  the  real  estate. 
Keeling  v.  Brown,  5  Ves. ,  359. 

But,  admitting  a  trust  in  this  case,  clearly 
the  remedy  is  not  at  law,  but  only  in  equity. 
Gorton  v.  Dyson,  1  Neil  Gow,  78  ;  Webb  v. 
Jiggs,  4  M.  &.  S.,  113.  The  importance  of  con- 
fining the  remedy  to  a  court  of  equity,  in  all 
cases  of  a  general  legacv,  was  ably  vindicated 
In  Deeks  v.  Strutl,  5  T.  R,  690. 

It  may  be  said  that  Kelsey  has  paid  a  part 
of  this  claim  ;  but  he  was  one  of  the  executors; 
and  it  will  be  intended  that  he  paid  in  that  ca- 
pacity. If  not  so,  a  payment  in  ignorance  of 
his  rights  should  not  conclude  him. 

Mr.  C.  II.  Buggies,  contra.  It  is  well  settled 
that  assumpsit  lies  against  a  devisee  of  land, 
upon  his  express  promise  to  pay  a  legacy 
chargeable  on  the  land,  or  on  the  devisee  in 
respect  to  the  land.  Livingston  v.  The  Exrs. 
of  Livingston,  3  Johns.,  189  ;  Beecker  v.  Beecker, 
7  Id. ,  99  ;  Van  Orden  v.  Van  Orden,  10  Id. ,  80. 

1.  The  legacy  to  Deyo's  wife  was  intended 
by  the  testator  to  be  paid  by  the  defendant,  in 
consideration  of  the  devise  made  to  him  of  the 
whole  real  estate  ;  and  he  became  chargeable 
with  it  by  entering  on  the  lands  devised.  The 
testator  directs  that  his  debts  be  paid  out  of 
his  personal  estate,  but  does  not  direct  the  pay- 
ment of  his  legacies  out  of  that  fund.  He  be- 
queaths to  his  wife  all  his  personal  estate, after 
payment  of  his  debts,  except  what  was  be- 
queathed to  his  daughter  Sarah.  The  rights 
and  privileges  bequeathed  to  his  wife  arc  to 
continue  undisturbed  during  the  term  of  her 
natural  life  ;  and  thus  the  personal  fund  is 
COWEN  3. 


locked  up  till  *her  death  ;  and  yet  one  [*14O 
half  the  legacies  are  payable  within  two  years 
after  the  testator's  death.  He  further  declares 
that  after  the  decease  of  his  wife, what  remains 
of  his  personal  estate  shall  be  equally  divided 
among  all  his  children  ;  thus  disposing  of  the 
whole,  and  leaving  nothing  in  the  hands  of  his 
executors  by  which  legacies  could  be  paid. 
Upon  the  bequest  of  the  personal  property  to 
the  wife,  there  are  several  restrictions — the 
previous  payment  of  debts  ;  the  limitation  of 
interest  to  her  natural  life  ;  and  the  exception 
in  favor  of  Sarah — but  the  payment  of  legacies 
is  not  mentioned  or  provided  for  ;  though  the 
first  payment  would,  in  all  probability, fall  due 
during  her  life.  He  directs  this  legacy  to  be 
paid  by  the  defendant,  individually,  and  his 
heirs — not  by  the  executors,  or  by  the  defend- 
ant as  one  of  them  ;  and  the  direction  to  pay 
the  legacy  follows  immediately  upon  the  devise 
of  the  real  estate.  It  is  connected  with  it,  not 
only  in  the  same  clause,  but  in  the  same  sen- 
tence. The  devise  to  the  defendant  excepts 
such  rights  and  privileges  as  have  theretofore 
or  shall  thereafter  be  granted  by  the  testator. 
This  language  is  broad  enough  to  embrace  the 
legacies.  The  executors  had  no  interest  in  the 
personal  property,  except  for  the  payment  of 
debts. 

But  it  is  said  the  testator  understood  him- 
self ;  that  when  he  meant  the  real  estate  should 
be  charged,  he  said  so  ;  that,  therefore,  noth- 
ing is  left  for  implication  ;  and  the  provision 
for  the  money  due  to  the  heirs  of  the  testator's 
father  is  appealed  to  in  proof  of  this.  This  was 
the  last  disposing  clause  in  the  will.  It  related 
to  a  debt  doubtful  as  to  its  ever  being  de- 
manded, its  amount,  and  the  time  when  it 
would  become  due  ;  and  having  already  pro- 
vided as  to  his  debts  in  general,  that  they 
should  be  paid  out  of  his  personal  estate,  it  re- 
quired an  express  order  to  make  the  excep- 
tion. This  demand  might  lie  dormant  till  after 
the  wife's  death  ;  and  it  was  very  proper  to 
guard  against  the  implication  that  it  was  pay- 
able out  of  the  personal  property  for  this  rea- 
son. That  wasrnot  the  case  with  the  legacy  in 
question,  and  no  such  distinction  was  neces- 
sary. 

True,  it  is  a  general  rule  of  law,  that  lega- 
cies are  payable  first  out  of  the  personal  estate, 
and  that  a  general  charge  of  *real  es-  [*141 
tate  does  not  exempt  the  personal.  Toll.  L.  E. , 
410.  But,  we  answer,  the  personal  estate  was 
never  charged  for  the  payment  of  these  lega- 
cies ;  and  a  distinguishing  charactistic  of  the 
cases  cited  to  this  point  on  the  other  side  is, 
that  in  all  of  them  the  legacies  were  left,  or 
ordered  to  be  paid  by  the  executors,  or  by  trust- 
ees. No  case  is  cited  of  a  devise  directing  the 
devisee  to  pay,  or  making  the  legacy  depend 
either  expressly  or  by  construction  upon  the 
acceptance  of  the  devise,  where  the  real  estate 
was  holdcn  exempt,  or  postponed  to  the  per- 
sonalty. In  the  case  so  much  relied  on,  of 
Antafiter  v.  Mayer,  1  Bro.  Ch.,  462,  3,  a  term 
was  raised  to  two  executors  to  pay  debts  and 
legacies  ;  the  personal  estate  was  given  to  him 
who  should  take  the  freehold  :  and  the  execu- 
tors were  ordered  to  pay  debts  and  legacies  by 
such  methods,  ways  and  means,  as  they  should 
be  advised,  &c. 

It  then  becomes  a  question, what  is  the  mode 
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of  expression  to  give  the  personal  estate  ex- 
empt from  the  payment  of  debts  (or  legacies) 
when  the  rule  of  law  is,  that  such  estate  is  first 
liable.  "  Therefore,  if  there  be  a  declaration 
plain,  or  manifestation  clear,  so  that  it  is  ap- 
parent on  the  face  of  the  whole  will  that  there 
is  such  a  plain  intention,  the  rule  then  is  not  to 
disappoint,  but  to  carry  such  intention  into 
effect."  Ib.  In  Watson  v.  Binckwood,  19Ves., 
454,  it  was  held  "  now  too  late  to  say  that  it  is 
not  open  to  the  court  to  collect  from  the  whole 
will  an  intention  to  exonerate  the  personal  es- 
tate, though  that  intention  is  not  expressed  in 
any  positive  or  conclusive  words."  In  Webb 
v.  Jones,  2  Bro.  Ch.,  60  it  is  said,  "  the  gener- 
al rule  is  very  clear,  that  the  personal  estate  is 
the  fund  first  liable,  and  that  the  testator  can- 
not exonerate  it  without  first  substituting 
another  fund.  But  there  is  no  magic  in  words. 
No  peculiar  form  of  expression  is  necessary, 
in  order  to  exonerate  the  personal  estate.  If 
the  intention  of  the  testator  be  evident  to  ex- 
onerate the  personal  estate,  it  must  be  exoner- 
ated." Livingston  v.  Newkirk,  3  Johns.  Ch., 
312  ;  Lupton  v.  Lupton,  2  Id.,  614,  S.  P. 

It  is  said  that  where  the  personal  estate  is 
not  expressly  exempted,  the  testator's  intention 
must  be  manifested  by  a  specific  bequest  of 
the  personal  property,  in  order  to  exempt  it. 
142*]  *For  this,  Ld.  Inchiquin  v.  French, 
Ambl.,  33,  37,  is  cited.  This  case  is  not  law. 
The  position  is  found  nowhere  else,  and  it  is 
in  contradiction  to  the  other  cases.  Where 
such  a  specific  bequest  exists,  it  is,  to  be  sure. 
a  very  satisfactory  ground  of  exception  ;  but 
not  the  only  ground.  But  take  the  rule  as  laid 
down  in  Ambler.  What  is  meant  by  a  specific 
devise  of  personal  property  ?  Anything  which 
indicates  the  testator's  intent  to  give  away  the 
whole  of  it,  without  subjecting  it  to  the  pay- 
ment of  legacies.  Wainright  y.  Bendlowes,  2 
Vern..  718.  In  this  case,  I.  Bendlowes  de- 
vised his  fee  farm  rents  to  be  sold  for  the  pay- 
ment of  his  debts,  and  the  surplus  to  his  broth- 
ers, John  and  Philip,  and  his  brother-in-law. 
Wainright ;  and  willed  that  his  household 
goods  should  go  along  with*  his  house ;  and 
then  bequeathed  the  rest  and  residue  of  his 
personal  estate  to  his  sister,  Wainright,  and 
made  her  his  executrix  ;  and  the  personal  prop- 
erty was  retained  by  his  sister,  although  px- 
ecutrix,  and  exempted  from  the  payment  of 
debts.  This  was  held  a  specific  bequest  of  all 
the  personal  property  except  the  household 
goods.  The  bequest  under  consideration  is 
specific,  within  the  rules  of  law,  according  to 
the  case  cited,  and  other  authorities.  2Fonbl., 
294,  B.  3,  ch.  2,  sec.  5  ;  Id.  285,  B.  3,  ch.  2, 
sec.  1,  note  a.;  Adams  v.  Meyricle,  1  Eq.  Cas. 
Abr.,  271,  case  13.  Then  Kelsey's  personal 
property  being  specifically  bequeathed,  the 
intention  to  exempt  it  is  clearly  manifest, with- 
in the  rule  laid  down  on  the  other  side. 

2.  Part  payment  of  the  legacy  is  conclusive 
evidence  of  a  promise  to  pay  the  whole.      Van 
Orden  v.  Van  Orden,  10  Johns.,  30. 

3.  But  if  the  real  and  personal  assets  should 
be  marshaled,  part  payment  is  evidence  of  the 
exhaustion  of  the  latter,  and  binds  Kelsey, 
whether  there  be  personal  estate  or  not.     In 
Pelletreau  v.  Rathbone,   18  Johns.,  31,  there 
was  no  promise,  no  part  payment,  nor  any 
other  thing  equivalent  to  a  promise. 

SO 


Mr.  Sudam,  in  reply.  Both  courts  of  law  and 
equity  profess  to  follow  the  intention  of  the  tes- 
tator in  the  construction  of  wills.  If  this  ques- 
tion were  now  raised  for  the  first  time,  or  rest- 
ed *on  inference  and  conjecture,  the  [*143 
other  side  might  be  right.  But  there  are  cer- 
tain settled  rules  to  which  the  court  will  adhere, 
because  the  authorities  are  a  safer  guide  than 
individual  opinion,  and  better  answer  another 
object  of  the  law,  which  is  certainty.  Now  it 
is  perfectly  well  settled,  that  the  personalty 
is  never  exempt,  unless  expressly  declared  so 
by  the  will,  or  by  something  which  is  plainly 
equivalent  to  an  express  declaration.  This  was 
settled  as  long  ago  as  Ld.  Thurlow's  time.  If 
so  settled,  the  court  cannot  get  by  this  doctrine 
here.  The  giving  real  estate  and  legacies  gen- 
erally, and  making  a  single  legacy  a  charge 
upon  the  real  estate  at  the  close  of  the  will,  ren- 
der the  authorities  directly  applicable.  It  is 
said  that  one  half  of  the  legacies  were  to  be  paid 
within  one  year  after  the  testator's  death — pos- 
sibly before  the  widow's  decease — and  an  im- 
plied charge  upon  the  real  estate  is  deduced 
from  this  circumstance.  But  no  matter  when 
the  general  legacies  are  payable.  They  will  not 
take  preference  of  the  specific  bequest  of  the 
personal  property.  They  must  wait  till  there 
is  enough  of  the  personal  estate  to  satisfy  them, 
and  if  this  is  never  the  case,  they  must  fail; 
for  they  are  considered  as  a  debt  created  and 
charged  upon  the  personalty.  This  brings  us 
back  to  the  terms  of  the  will,  and  an  examina- 
tion of  the  cases.  I  refer  particularly  to  those 
cited  by  the  Chancellor,  in  Lupton  v.  Lupton,  2 
Johns.  Ch.,  623.  The  charge  must  precede  the 
devise,  in  order  to  subject  the  real  estate.  This 
is  the  conclusion  to  which  he  comes,  from  all 
the  cases.  Could  a  legatee  have  pursued  this 
real  property,-  in  the  hands  of  a  bona  fide 
purchaser  ?  Was  this  legacy  an  incumbrance 
which  attached  and  adhered  to  the  land  ?  I 
think  no  lawyer  would  go  to  that  extent.  Yet 
if  the  argument  on  the  other  side  be  right,  here 
is  a  lien  upon  this  land,  which  equity  would 
follow,  and  enforce,  in  whose  hands  soever  it 
might  come.  Caveat  emptor  must  be  applied  to 
a  purchaser.  After  satisfaction  of  the  specific 
legacy  to  Sarah,  the  bequest  over  is  general  to 
the  wife.  This  is  improperly  called  a  specific 
legacy.  It  is  not  of  specific  things,  though  it 
may  have  sometimes  been  so  considered,  when 
another  fund  has  been  created  for  the  pay- 
ment of  debts,  and  widows  are  *con-  [*144 
cerned.  The  whole  doctrine  of  English  equi- 
ty is  against  its  being  so  considered  in  this 
case. 

Curia,  per  SAVAGE,  Ch.  J.  Two  questions 
are  presented  to  the  court,  for  their  decis- 
ion : 

1.  Whether  an  action  at  law  lies  for  a  legacy 
charged  upon  land. 

2.  Whether  from    the  whole  will,  it   was 
clearly  the  intention  of  the  testator  to  discharge 
his  personal  estate  from  the  payment  of  the 
legacy  in  question,  and  charge  it   upon  the 
realty. 

The  first  question  was  not  directly  raised  on 
the  argument,  though  we  were  referred  to  sev- 
eral English  cases,  which  question  the  plaint- 
iff's right  to  a  remedy  at  law.  It  has  been  set- 
tled, that  without  a  promise  to  pay  a  legacy 
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•charged  upon  the  realty,  an  action  does  not 
lie  ;  and  that  it  will  lie  for  any  general  legacy, 
even  when  there  has  been  a  promise,  the  En- 
glish authorities  are  not  uniform.  The  first  case 
appearing  in  our  own  reports,  is  Beecker  v. 
Beecker,  7  Johns. ,  99.  That  was  an  action  for 
AH  annuity  charged  on  land  devised  to  the  de- 
fendant, in  which  there  was  an  express  promise 
to  pay.  Kent,  Ch.  «/.,  reviewed  the  English 
<»ses,  and  decided  in  favor  of  the  legatee,  on 
the  authority  of  Atkins  v.  Hill,  Cowp.,  284; 
Hawkes  v.  Saunders,  Id.,  289  ;  Doe  v.  Guy,  3 
East.  120,  and  distinguished  the  case  from 
that  of  Deeks  v.  Strutt,  5  T.  R.,  690.  The  next 
case  is  Van  Orden  v.  Van  Orden,  10  Johns., 
30.  In  this  case  there  was  no  express  promise 
to  pay,  but  the  defendants  had  paid  part,  the 
estate  left  by  the  testator  being  sufficient  to 
pay  all  the  debts  and  legacies.  The  case  was 
admitted  not  to  be  within  that  of  Beecker  v. 
Beecker,  but  it  was  precisely  within  the  case  of 
Deeks  v.  Strutt.  The  court  considered  the 
payments  made  by  the  defendants  to  the  plaint- 
iff as  conclusive  evidence  of  an  express  promise 
to  pay,  so  as  to  entitle  the  plaintiff  to  recover. 
The  case  of  Deeks  v.  Strutt  is,  therefore,  over- 
ruled, and  with  it  all  the  corresponding  class 
of  cases. 

In  the  present  case  there  was  no  direct  evi- 
dence of  an  express  promise  to  pay,  but  pay- 
ments have  been  made  from  time  to  time,  from 
which,  according  to  the  case  last  quoted,  an 
145*]  *express  promise  may  be  inferred.  The 
plaintiffs  in  the  court  below  were,  therefore, 
•entitled  to  recover,  unless,  from  an  examina- 
tion of  the  will,  it  appears  that  the  legacy  in 
question  was  to  have  been  paid  out  of  the  per- 
sonal estate.  The  rule  for  marshaling  assets 
towards  the  payment  of  debts  is  correctly  laid 
•down  by  Chancellor  Kent,  in  Livingston  v. 
Neickirk,  3  Johns.  Ch.,  312.  He  there  says  : 
"It  is  too  well  settled  to  be  questioned,  that 
the  personal  estate  is  to  be  first  applied  to  the 
payment  of  debts  and  legacies,  and  that  a  mere 
charge  on  the  land  will  not  exonerate  the  per- 
sonal estate,  nor  anything  short  of  express 
words,  or  a  plain  intent  in  the  will  of  the 
testator." 

In  Ancaster  v.  Mayer,  1  Bro.  Ch.,  462,  Lord 
Thurlow  says  :  "  Where  there  is  a  declaration 
plain,  that  shall  stand  in  lieu  of  express 
words."  Again;  "  If  there  be  a  declaration 
plain,  or  manifestation  clear,  so  that  it  is  ap- 
parent upon  the  face  of  the  will  that  there  is 
such  a  plain  intention,  the  rule  then  is,  not  to 
disappoint,  but  to  carry  such  intent  into  execu- 
tion." What,  then,  was  the  intention  of  the 
testator  ? 

1.  He  first  directs  his  debts  to  be  paid  out  of 
his  personal  estate. 

2.  He  gives  his  wife  Lucretia  all  his  per- 
sonal estate,  after  payment  of  his  debts,  and  a 
legacy  to  one  of  his  daughters,  and  goes  on  to 
make  other  provision  for  his  wife  upon  his 
homestead  farm. 

8.  After  his  wife's  death,  what  remains  of 
the  personal  property  is  to  be  divided  equally 
among  his  children. 

4.  The  following  clause  :  "  I  also  will,  de- 
vise and  bequeath,  to  my  son,  Nathaniel  Kel- 
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sey,  all  my  real  estate,  to  him  and  his  heirs 
forever,  excepting  such  rights  and  privileges 
as  have  heretofore  or  shall  hereafter  be  granted 
by  me  respecting  the  premises  ;  and  my  will 
and  desire  is,  and  I  do  hereby  order  and  direct 
that  my  son,  Nathaniel  Kelsey,  or  his  heirs, 
pay  the  following  legacies."  Then  follow  the 
legacies,  of  £100  each,  to  his  three  daughters, 
one  of  whom  (Julia)  was  a  plaintiff  in  this 
cause  below.  He  adds,  "  one  half  of  each  of 
the  above  legacies  to  be  paid  within  two  years 
after  *my  decease,  and  the  other  half  [*146 
to  be  paid  in  two  years  after  the  decease  of 
my  wife,  without  interest."  He  next  directs 
a  certain  sum.  if  to  be  paid  at  all,  after  the 
death  of  Daniel  Kelsey,  to  be  paid  out  of  the 
real  estate  ;  and  makes  his  wife  executrix,  and 
Nathaniel  Kelsey,  and  his  son-in-law,  Moses 
Woolsey,  his  executors.  Did  the  testator  in- 
tend that  these  legacies  should  be  paid  from 
his  personal  estate  ?  Or  was  it  his  intention 
that  Nathaniel  Kelsey  should  pay  to  each  of 
his  sisters  £100,  as  their  right  in  the  farm 
which  was  devised  to  him  ?  It  is  to  be  ob- 
served that  the  personal  estate  was  all  given 
to  the  widow  during  her  life.  She  might  have 
lived  20  years ;  and  yet  one  half  the  legacies 
was  to  be  paid  in  two  years  after  the  testator's 
death.  Out  of  what  fund?  The  personal  prop- 
erty? That  was  in  the  hands  of  the  widow. 
What  other  fund  had  Nathaniel?  The  farm. 
Again;  by  whom  were  these  legacies  to  be  paid? 
By  the  executors?  No;  by  Nathaniel  Kelsey — 
not  as  executor.  If  the  legacies  were  to  be  paid 
out  of  the  personalty,  we  must  suppose  that  the 
testator,  in  his  last  moments,  was  mocking  his 
wife  with  the  appearance  of  making  provision 
for  her,  by  giving  her  all  his  personal  property, 
when,  in  fact,  he.  intended  to  give  her  none  of 
it.  It  has  been  well  remarked  by  Lord  Thur- 
low, I  think,  that  such  a  construction  should  be 
given  to  wills  as  will  make  the  testator's  inten- 
tions honest.  Would  it  be  honesffor  a  husband 
thus  to  deceive  his  wife?  Again;  one  legacy  is 
given  to  the  wife  of  one  of  the  executors.  Why 
is  the  legacy  to  be  paid  by  N.  Kelsey?  If  the 
legacy  were  good,  and  to  be  paid  out  of  the 
personal  estate,  the  husband  of  Abigail  Wool- 
sey might  retain  the  money  in  his  own  hands, 
as  executor,  to  pay  his  wife's  legacy.  The 
only  part  of  the  will  calculated  to  create  any 
doubt  is  the  last  clause;  and  even  that  may 
admit  of  a  construction,  that  all  the  payments 
by  Nathaniel  Kelsey  are  to  be  made  out  of  the 
real  estate.  Bui  admitting  it  to  apply  to  the 
sum  contingently  spoken  of,  it  is  not  sufficient, 
in  my  judgment,  to  change  the  whole  com- 
plexion of  the  will. 

I  am,  therefore,  of  opinion  that  the  legacy 
to  the  plaintiff  Julia  was  a  charge  on  the  real 
estate  devised  to  the  plaintiff  in  error  ;  and 
that  by  paying  part  he  gave  conclusive  evi- 
dence *of  a  promise  to  pay  the  whole  ;  [*147 
and,  consequently,  that  the  judgment  of  the 
Common  Pleas  should  be  affirmed. 

Judgment  affirmed. 

Cited  in-8  Cow.,  340;  1   Barb.  Ch.,  401:  4  Eclw.. 

739;  1  N.  Y.,  122 ;  2  N.  Y..  508:  7  N.  Y..  UHI :  ft  Itarh.. 

411:  2tf  llarb.,  Ml;  33  Uurb.,  253:  1  T.  &  C.,  270:  55 
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RAYMOND  ».  MERCHANT. 


Discharge  in  Insolvency — Bar  to  what  Actions — 
Promissory  Note,  not  Extinguishment  of  Pr> 
ceding  Debt — Contract,  in   this    State,    afte 
Enactment  of  Statute— Effect  of  Note  Subse 
quently  Given  in  Vermont. 

A  discharge  under  the  Act  for  Giving1  Relief  i 
Cases  of  Insolvency  (1  R.  L..  484-5,  sec.  9),  passe 
Apr.  12,  1813.  is  a  bar  to  an  action  on  a  contrac 
made  in  this  State  subsequent  to  that  day. 

A  promissory  negotiable  note,  given  for  an  ante 
oedent  debt  is  not  absolutely  an  extinguishment  o 
that  debt;  but  an  action  may  still  be  maintainec 
for  the  original  consideration,  provided  the  note  be 
lost,  or  produced  and  canceled  at  the  trial. 

Where  such  antecedent  debt  was  contracted  in 
this  State,  subsequent  to  the  Act  for  Giving  Relie 
in  Cases  of  Insolvency ;  and  a  negotiable  note  was 
afterwards  given  for  that  debt  in  the  State  of  Vt. 
held,  that  a  discharge  under  that  Act  was  a  bar  tx 
an  action  on  the  note,  the  original  consideration  o 
which  might  be  Inquired  into,  in  reference  to  the 
discharge. 

Citations— 16  Johns.,  233 ;  19  Johns.,  153 ;  1  Johns. 
36-7 ;  1  Johns.,  34 ;  8  Johns.,  115 ;  1  Cow.,  316. 

A  SSUMP3IT.  Declaration  on  a  negotiable 
-Q.  promissory  note,  made  by  the  defend 
ant  and  payable  to  the,  plaintiff,  dated  Nov.  3 
1814;  for  $130.  Plea:  1st,  non  assumpsit.  "A 
•  That  after  making  the  note,  &c.,4;o  wit  :  Dec 
26, 1816,  at  the  City  9f  Albany,  Stephen  Mer 
chant  was  the  defendant's  creditor ;  that  the 
defendant  was  then  and  there  imprisoned  anc 
had  been  imprisoned  for  sixty  days  and  up 
wards,  upon  execution,  in  a  civil  action  ;  that 
Stephen  Merchant,  being  then  and  there  ap 
prehensive  that  the  estate  or  effects  of  the  de 
fendant  would  be  wasted  or  embezzled,  did 
apply  to  Philip  S.  Parker,  who  then  was,  and 
from  thence  hitherto  hath  been,  &c.,  Recorder 
of  the  City  of  Albany,  for  relief  according  to 
the  "  Act  for  Giving  Relief  in  Cases  of  Insolv- 
ency," passed  Apr.  12,  1813  (going  on  and 
setting  forth  a  regular  discharge  of  the  de- 
fendant, under  the  9th  section  of  that  Act,  1 
R.  L.,  464-5,  Feb.  28,  1817,  by  Mr.  Parker, 
Recorder,  from  all  debts,  &c.) 

Replication,  that  the  note  declared  on,  was, 
at  the  day  it  bore  date,  executed  at  Benning- 
ton,  in  the  State  of  Vt.;  and  that,  at  its  date, 
and  ever  since,  the  plaintiff  Qwas  and  yet  is  an 
actual  resident  of  that  State. 

Rejoinder,  admitting  the  truth  of  the  repli- 
cation :  and  averring  that  after  the  passage  of 
148*]  the  Act  under  which  the  *discharge 
was  granted,  to  wit :  Oct.  29,  1814,  the  de- 
fendant was  indebted  to  certain  merchants 
then  residing  in  the  City  of  N.  Y.,  partners, 
by  the  name  of  Little  &  White,  in  $232.70,  for 
goods,  &c.,  sold  him  by  them  ;  that  he  paid 
them  $100,  and  requested  the  plaintiff,  who 
was  then  at  N.  Y.,  to  pay  the  residue  ;  that  it 
was  agreed  there,  between  the  plaintiff  and 
defendant,  that  the  former  should  pay  or  se- 
cure $132.70  ;  and  that  the  defendant  should 
secure  or  pay  the  same  sum  to  the  plaintiff  ; 
that  the  plaintiff,  accordingly,  at  N.  Y.,  did 
pay  or  secure  the  $132.70  ;  and  that  after- 


NOTE.— Discharge  under  state  insolvent  lato-  -Bar 
to  actions  on  what  contract.  Hicks  v.  Brown,  12 
Johns.,  142,  note. 

Promissory  note— Not,  in  general,  extinguishment 
of  precedent  deht.  Compare  Murray  v.  Gou verneur, 
2  Johns.  Cas..  438,  note ;  Herring  v.  Sanger,  3  Johns. 
Cos.,  71.  note. 
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wards,  at  Bennington,  in  Vt.,  the  defendant 
executed  the  note  declared  on,  for  and  on  ac- 
count of  that  sum ;  that  this  was  the  sole  ground 
and  consideration  of  his  note. 

General  demurrer  and  joinder. 

Mr.  S.  A.  Foot,  in  support  of  the  demurrer. 
W.e  conceive  it  to  be  immaterial,  whether  the 
debt  in  question  arose  in  or  out  of  this  State. 
If  there  is  anything  in  such  a  distinction,  the 
note  is  evidence  that  it  arose  out  of  the  State. 
Being  a  negotiable  note,  it  extinguished  the 
debt  for  the  purposes  of  this  question.  The 
original  consideration  cannot  be  set  up  and 
sued  for,  till  the  note  is  produced  and  can- 
celed. Though  it  may  not  be  a  technical  ex- 
tinguishment, yet  it  is  a  suspension  (Holmes  v. 
D'Camp,  1  Johns.,  84),  which  is  the  same 
thing  for  the  purposes  of  this  question.  It 
may  be  said  that  we  had  an  option  to  go  upon 
the  note  or  not ;  for  we  might  have  given  it 
up.  This  is  true  ;  but  it  is  equally  so  that  we 
may  elect  and  have  elected  otherwise.  By 
taking  the  note,  the  nature  of  the  original 
transaction  is  changed,  and  we  ought  to  have 
the  benefit  of  our  security  as  we  have  drawn 
it.  There  is  an  attempt  in  the  rejoinder  to 
make  the  act  of  giving  the  note  the  fulfillment 
of  a  previous  agreement.  This  can  make  no 
difference.  The  rejoinder  shows  that  the  true 
consideration  of  the  note  was  the  N.  Y.  debt 
for  goods  sold. 

Mr.  I.  Hamilton,  contra,  relied  upon  the  case 
of  Wyman  v.  Mitchell,  1  Cow.,  316,  where,  to 
a  plea  of  an  insolvent's  *discharge  in  [*14O 
bar  of  a  judgment  obtained  in  this  State  since 
the  Insolvent  Act  was  passed.  The  court  al- 
lowed the  plaintiff  to  show  in  reply  that  the 
consideration  of  the  judgment  arose  in  Mass, 
before  the  Act ;  and  held  that  the  considera- 
tion was  not  merged  in  the  judgment.  A  for- 
tiori, he  said,  the  note  is  not  a  merger.  It  is 
only  in  equal  degree  with  the  debt  it  was 
given  to  secure.  He  also  referred  to  Mather  v. 
Bush,  16  Johns. ,  243,  and  several  of  the  cases 
:here  cited.  He  said  the  defendant  resided  in 
this  State,  and  the  contract  and  ground  of  the 
debt  wholly  arose  here.  This  is  enough.  The 
consideration  is  an  essential  part  of  the  con- 
tract. Without  this  the  note  would  be  a  mil- 
ky; and  it  is  perfectly  well  settled  that  where 
a  promissory  note  is  given  for  a  precedent  debt, 
t  is  no  extinguishment.  The  payee  may  sue 
ipon  the  original  debt;  waiving  the  note  alto- 
gether. 

Mr.  Foot,  in  reply,  said  it  is  true  the  consid- 
iration  of  a  judgment  may  be  inquired  into. 
it  is  a  judicial  act,  an  act  of  the  court  which 
should  not  preclude  the  parly  from  going  back 
and  availing  himself  of  the  ground  of  the 
udgment.  The  present  is  an  attempt  to  in- 
validate the  party's  own  act,  by  which  the 
nature  of  the  original  contract  was  changed. 
What  is  the  contract  upon  which  we  sue  ?  A 
jromissory  note  founded  on  good  considera- 
ion.  Is  not  the  note  a  contract  ?  It  is  said  a 
•onsideration  is  essential  to  a  contract,  This 
s  conceded  ;  but  are  the  consideration  and 
ontract  identical  ?  Suppose  the  consideration 
lad  been  before  the  Act— the  note  afterwards 
— the  whole  in  this  State ;  could  we  go  back 
o  the  consideration,  and  say  the  note  is  not 
ischarged  ?  A  breach  of  a  marriage  promise 
orms  a  good  consideration  for  a  note;  though 
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it  is  not  the  subject  of  an  insolvent  discharge. 
So  a  moral  obligation  is  a  valid  consideration 
for  a  promise,  but  it  is  not,  therefore,  the  con- 
tract itself.  Had  we  sued  on  the  implied  prom- 
ise arising  from  the  payment,  it  might  have 
been  different.  But  the  action  is  on  the  special 
agreement,  and  this  alone  should  be  looked  to. 

15O*]  *Curia,  per  SAVAGE,  Ch.  J.  Under  the 
pleadings  in  this  case,  and  the  previous  decis- 
ions in  this  court  (Mather  v.  Bush,  16  Johns., 
243  ;  Matter  of  Wendell,  19  Johns.,  153),  the 
question  raised  is  whether  the  note  executed  in 
Vt.  be  an  extinguishment  of  the  previous  con- 
tract or  indebtedness  on  which  the  note  was 
predicated.  The  principle  adopted  by  this 
court,  in  Holmes  v.  D'Camp,  1  Johns.,  36-7,  is 
that  a  negotiable  note  is  not  absolutely  an  ex- 
tinguishment of  an  antecedent,  simple  contract 
debt ;  but  that  the  plaintiff  may  recover  upon 
the  original  consideration,  provided  he  shows 
the  note  to  be  lost,  or  produces  and  cancels  it 
at  the  trial.  Had  the  plaintiff  declared  on  the 
original  consideration,  a  plea  that  a  note  had 
been  given  for  it  would  have  been  bad  on  de- 
murrer. The  giving  the  note  must  be  taken 
advantage  of  on  the  trial. 

I  think,  therefore,  that  as  the  contract  was 
made  in  the  State  of  N.  Y.,  and  is  not  ex- 
tinguished by  the  note  given  in  Vt. ,  the  dis 
charge  is  a  good  defense.  The  defendant 
must  have  judgment. 

SUTHERLAND,  J ,  dissenting.  The  demurrer 
in  this  case  appears  to  me  to  be  well  taken. 
The  contract  between  the  parties  is  the  note 
on  which  the  suit  is  brought.  All  previous 
contracts  or  agreements  in  relation  to  the  sub- 
ject-matter of  the  note  were  merged  in  it. 
The  plaintiff  could  not  have  recovered  upon 
the  original  consideration  of  this  note,  as  long 
as  the  note  was  in  being.  He  would  have 
been  obliged,  either  to  have  shown  that  it  was 
lost,  or  to  have  produced  and  canceled  it  at 
the  trial.  Holmes  v.  D'Camp,  1  Johns.,  34  ; 
Angel  v.  Felton,  8  Id.,  149.  The  final  agree- 
ment between  the  parties  is  the  contract ;  and 
the  law  of  the  place  where  that  agreement  is 
made  is  to  govern  its  construction,  unless  it 
appear  upon  its  face  to  have  been  made  with 
reference  to  the  laws  of  some  other  place,  and 
with  a  view  of  being  executed  there.  It  may 
be  that  the  note  was  not  given  in  N.  Y.,  for 
the  very  purpose  of  avoiding  the  operation  of 
our  Insolvent  Laws,  and  that  by  the  express 
agreement  of  the  parties. 
151*]  *The  case  of  Wyman  v.  MitcheU, 
cited  by  the  counsel  for  the  defendant,  is  very 
distinguishable  from  this.  That  was  an  ac- 
tion of  debt  upon  a  judgment  obtained  in  this 
State.  The  defendant  pleaded  his  discharge 
under  one  of  our  Insolvent  Acts.  The  plaint- 
iff replied,  stating  the  contract  upon  which  the 
judgment  was  obtained,  to  have  been  made  in 
Mass.,  before  the  passing  of  the  Act  under 
which  the  defendant  was  discharged.  To  this 
the  defendant  demurred,  and  we  overruled 
the  demurrer,  on  the  ground  that  the  judgment 
upon  which  the  suit  was  brought  was  not  a 
contract  between  the  parties,  but  only  evi- 
dence of  a  pre-existing  contract ;  and  that  it 
was  proper  to  show  when  and  where  that  con 
tract  was  made.  A  judgment  is  not  a  volun- 
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tary  agreement  between  the  parties.  It  can 
never,  therefore,  be  said  that  a  judgment  is  a 
contract  entered  into  with  reference  to  the 
laws  of  the  place  where  it  is  obtained,  and  that 
those  laws  are  to  be  presumed  to  have  been 
within  the  contemplation  and  intent  of  the 
parties.  We,  therefore,  permitted  the  plaint- 
iff to  go  back  until  he  came  to  an  agreement  or 
contract,  and  no  farther.  We  held,  expressly, 
that  the  consideration  of  such  agreement 
or  contract  was  not  to  be  inquired  into,  with  a 
view  of  showing  that  it  arose  at  a  different 
time  or  place  from  the  contract  itself. 

I  am  accordingly  of  opinion  that  the  plaint- 
iff should  have  judgment. 

Judgment  for  the  defendant. 

Cited  in— 21  Wend.,  453;  3  N.  Y.,  220:  13  Hun,  181; 
3  Barb.,  317, 434,  449 ;  12  Barb.,  470 ;  2  Hilt,  116. 


CLARK  AND  TUBES,  Executors  of  BARNEY, 

«. 
BUSH,  Impleaded  with  M'CRACKEN. 

Promissory  Note  by  Two  Partners — Bond  by 
Payee  and  one  Partner,  to  Indemnify  Second 
Partner  against  Partnership  Liabilities —  Pay- 
ment for  this  Purpose,  by  Payee  of  Note  up  to 
amount  of  Bond — Second  Partner,  Liable  on 
the  Note — Surety,  not  Liable  beyond  Penalty  of 
Bond. 

A  bond  or  covenant  by  the  creditor  to  save  harm- 
less and  indemnify  the  debtor  against  the  debt,  op- 
erates as  a  release  of  the  debt. 

A  and  B  grave  a  note  to  C,  of  $2,000 ;  and  then  B 
and  C  became  bound  in  the  penalty  of  $3000,  to  in- 
demnify A  against  all  the  partnership  debts  due 
from  A  and  B,  the  $2,000  debt  due  to  C  being:  one  of 
them ;  and  C  paid  under  this  bond  to  the  amount 
of  the  penalty  by  way  of  indemnifying  A  against 
other  debts  due  from  the  firm  of  A  and  B,  and  then 
brought  his  action  against  A  upon  the  note  to  C. 
Held,  that  he  should  recover ;  for  he  shall  not  be 
holden  to  pay  beyond  the  penalty  of  his  bond; 
more  especially  as  he  was  a  mere  surety ;  and  the 
bond  shall  not  operate  as  a  release  of  a  debt  which 
he  could  not  be  called  upon  to  pay. 

A  surety  is  not  liable  beyond  the  penalty  of  his 
bond. 

The  rule  seems  to  be  the  same  as  to  the  prin- 
cipal. 

The  Engljsh  and  American  cases  upon  these  two 
heads  considered. 

Citations— 2  Johns.,  186 ;  8  Johns.,  58,  59 ;  4  Burr., 
22,  28;  2  Esp.  N.  P..  279;  2  Bl..  1190;  Doug.,  49;  2  T. 
R.,  388;  Bunb.,  23;  2  Burr.,  820 :  2  Saund.,  106;  3  Bro. 
Ch.,  594,490;  6  T.  R.,  303;  8  &  9  W.  3,  ch.  11,  sec.  8;  1 
East,  436 ;  1  Taunt.,  218 ;  South.  498 ;  4  Dall.,  149 :  4 
Yeatea,32:  1  Mass..  308;  2  Wash..  143;  1  Gall.,  348, 
360 ;  9  Cr.,  104,  120 ;  1  BL,  395  ;  11  Mass.,  83.  ____^ 

A  SSUMPSIT  upon  a  note  given  by  the  de- 
li fendants  to  the  testator  of  the  plaintiffs 
dated  Nov.  2,  1815,  for  $2.000,  payable  Oct. 
9.  1820,  with  interest,  to  be  paid  annually. 
Bush,  one  of  the  defendants,  pleaded  the  gen- 
eral issue,  *payment  and  a  release  ;  to  [*lf>2 
which  pleas  was  also  subjoined  a  notice  that 
there  would  be  given  in  evidence  on  the  trial, 
a  release  of  the  testator  of  all  debts,  dues, 
claims  and  demands,  of  what  name  or  nature 
soever  existing  against  the  firm  of  Bush  & 


NOTE.— Princhxil  and  niretv—Suretii  nut  linltle  hr- 
i  of  bond.  See  Walsh  v.  Bailee,  10  Johns., 
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M'Cracken,  with  the  necessary  and  proper 
averments,  &c.  ;  also  that  the  testator,  in  his 
lifetime,  together  with  M'Cracken,  the  de- 
fendant executed  to  Bush  a  bond  bearing  date 
Oct.  1,  1816,  in  the  penal  sum  of  $3,000,  with 
condition  that  if  Barney  (the  testator  of  the 
plaintiffs)  and  M'Cracken.  their  heirs,  &c., 
should  well  and  truly,  at  all  times,  indem- 
nify and  save  harmless,  Bush,  his  heirs,  &c., 
from  and  against  all  debts,  dues,  claims  and 
demands,  of  what  name  or  nature  soever  ex- 
isting against  the  firm  of  Bush  &  M'Cracken 
(the  same  before  named),  including  as  well  all 
debts  and  demands  then  due  by  and  from  the 
firm,  as  all  contracts  theretofore  made  by  them 
in  and  about  the  firm  of  Bush  &  M'Cracken, 
by  means  of  which  contracts  Bush  might,  in 
any  manner  thereafter,  be  made  liable;  then, 
&c.,  else,  &c 

On  the  plea  of  payment,  the  plaintiffs  took 
issue  ;  and  to  the  plea  of  a  release  they  replied 


The  cause  was  tried  before  the  late  Mr. 
Justice  Yates,  at  the  Washington  Circuit, 
June  14,  1822.  The  plaintiffs  proved  the  note 
declared  on,  upon  which  was  indorsed  $140, 
Nov.  2,  1816,  for  interest.  The  balance  due 
being  $2,807.33. 

The  defendant,  Bush,  then  produced  and 
proved  the  bond  set  forth  in  his  notice. 

The  counsel  for  the  plaintiffs  then  produced 
and  proved  the  two  following  receipts  or  in- 
struments in  writing,  signed  by  Bush,  and 
insisted  that  the  penalty  of  the  bond  being 
satisfied,  it  did  not  operate  as  a  release  of  the 
1  53*]  plaintiffs'  demand,  *or  in  any  manner 
bar  their  right  to  recover.  The  receipts  were 
as  follows  :  "  Whereas,  judgment  was  ob- 
tained in  the  Court  of  Common  Pleas,  of  the 
County  of  Washington,  in  favor  of  William 
A.  Moore,  against  Amos  T.  Bush,  in  May 
Term.  1818,  which  judgment  was  obtained  on 
a  demand  against  the  late  firm  of  Bush  & 
M'Cracken;  damages,  $1,417.16,  and  costs 
$28.36,  making  in  all,  as  specified  in  the  ex- 
ecution issued  thereon,  $1,445.52,  the  interest 
thereon  up  to  this  21st  June,  1819,  $106.80— 
whole  amount  $1,552.32,  the  above  judgment 
having  been  obtained  on  demands  against 
which  the  said  Amos  T.  was  indemnified  by  a 
certain  bond  given  by  one  James  Barney  (de- 
ceased). and  said  Charles  M'Cracken,  to  said 
Amos  T.,  bearing  date  the  1st  October,  1816, 
as  by  reference  to  said  bond  will  fully  appear; 
and  such  proceedings  being  had  whereby  the 
executors  of  the  said  James  Barney,  deceased, 
have  agreed  to  settle  the  above  sum  of 
$1.552.32.  And  I,  the  said  Amos  T.  Bush,  do 
hereby  certify  that  I  have  this  day  received  of 
George  Clark  of  Fort  Ann,  one  of  the  executors 
of  the  said  James  Barney,  deceased,  the  above 
sum  of  one  thousand  five  hundred  and  fifty- 
two  dollars  and  thirty-two  cents,  on  the  ac- 
count of  the  said  bond,  and  which  said  bond 
is  so  far  canceled  as  may  relate  to  said  de- 
mand above  in  part  specified.  Dated  21st 
June,  1819.  Amos  T.  Bush."  "Received. 
Fort  Ann,  19th  May.  1820,  of  George  Clark, 
one  of  the  executors  of  the  within  named 
James  Barney,  deceased,  on  the  within  men- 
tioned bond,  the  further  sum  of  one  thousand 
four  hundred  forty-eight  dollars  and  thirty- 
nine  cents,  making  in  all  paid  to  me  bv  said 
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George  Clark,  as  one  of  the  executors  as 
aforesaid,  in  virtue  of  said  bond,  the  sum  of 
three  thousand  dollars,  and  j7^. 

AMOS  T.  BUSH." 

The  counsel  for  the  defendant,  Bush,  in- 
sisted that  he  had  shown  enough  to  defeat  the 
right  of  action,  and  that,  therefore,  the  plaint- 
iffs ought  not  to  recover.  His  Honor,  with- 
out deciding  the  question,  directed  that  a  ver- 
dict should  be*found  for  the  plaintiffs  [*154 
for  $2,807,  with  leave  for  the  defendant  to 
make  a  case,  and  to  turn  the  same  into  a  bill 
of  exceptions  if  he  pleased ;  and  the  jury 
found  accordingly. 

Mr.  JR.  Weston,  for  the  defendant,  made  the 
following  points  : 

1.  The  bond  was  in  the  nature  of  a  release 
to  Bush,  of  all  demands  due  from  Bush  & 
M'Cracken  to  Barney  the  testator.     Cuyler  v. 
Cuyler,  2  Johns.,  186;  Lacy  v.  Kynaaton,  2 
Salk.,  574  ;  Phelps  v.  Johnson,  8  Johns.,  58. 

2.  The  bond  being  for  indemnity  against  all 
these  demands,  was  not  satisfied  by  payment 
of  the  penalty,  especially  after  the  death  of 
Barney. 

3.  The  demand  of  the  testator,  having  been 
once  released  by  the  operation  of  the  bond, 
could  never  be  revived  by  payment  of  the  pen- 
alty after  the  death  of  Barney. 

Mr.  Z.  R.  ShipJierd,  contra.  It  is  a  well  set- 
tled rule,  that  paying  the  penalty  of  a  bond 
discharges  the  condition.  If  this  had  been 
a  mere  covenant  to  save  Bush  harmless,  it 
would  be  different  ;  but  the  obligors'  liability 
is  limited  by  a  penalty.  How  then  can  it  op- 
erate as  a  release  of  sums  beyond  the  amount 
of  the  penalty  ?  Here  is  no  circuity  of  action 
to  be  guarded  against ;  and  the  construction 
contended  for  would  be  grossly  inequitable. 
No  action  could  be  maintained  upon  this  bond 
by  Bush,  for  any  debts  which  he  might  pay 
to  third  persons,  and  the  note  in  question  stands 
on  the  same  footing.  The  court  should  look 
at  the  intent  of  the  parties  in  every  contract. 
Is  there  a  doubt  that  they  intended  to  limit 
the  liability  of  Barney  to  the  penalty?  If  this 
be  not  so,  there  are  no  terms  by  which  the 
parties  can  limit  themselves.  Upon  what  prin- 
ciple, can  this  defendant  say  to  the  payees, 
"  you  shall  take  up  the  note  which  I  owe  to 
you  ?" 

Mr.  Weston,  in  reply.  If  this  writing  had 
been  a  covenant,  secured  by  a  penalty,  there 
is  no  doubt  the  covenantee  might  have  disre- 
garded the  penalty  and  proceeded  for  all  his 
damages  upon  the  covenant.  The  difficulty, 
then,  is  one  of  form  merely.  There  is  no  real 
difference  whether  the  defeasance  be  under- 
written in  a  bond  or  included  in  a  covenant. 
*The  equity  is  the  same  ;  the  remedy  [*155 
of  the  obligor  is  suspended  ;  and  if  the  bond 
operates  as  a  release  for  a  moment,  it  is  not 
denied  (indeed  it  will  not  admit  of  discussion) 
that  it  will  always  continue  so.  Perhaps  we 
could  not  maintain  an  action  of  debt.  The 
forms  of  law  would  be  against  us  ;  but  the 
question  is  not  whether  we  are  to  have  an  ac- 
tion— it  is  whether  we  are  to  retain  what  we 
already  have  in  our  hands.  This  is  like  a  sum 
paid  by  an  infant  on  his  promise  or  an  insolv- 
ent upon  a  debt  barred  by  his  discharge,  or  by 
a  debtor,  the  demand  against  whom  is  barred 
by  the  Statute  of  Limitations.  The  forms  of 
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law  are  against  the  remedy  to  compel  either  ; 
but  the  money,  when  once  paid,  cannot  be  re- 
covered back. 

Curia,  per  SAVAGE,  Ch.  J.,  after  stating  the 
facts.  It  is  contended  by  the  counsel  for  the 
defendant  Bush:  1.  That  the  bond  operated 
by  way  of  release.  2.  That  its  operation  is  not 
changed  by  the  payment  of  the  penalty.  3. 
That  payment  of  the  penalty  was  not  a  djs- 
charge  of  the  liability  of  Barney. 

If  the  condition  of  the  bond  was  not  dis- 
charged by  payment  of  the  penalty,  then  the 
bond  must  operate  by  way  of  release  to  prevent 
circuity  of  action  ;  for  it  would  be  useless  for 
the  plaintiffs  to  recover  on  the  note  if  the  de 
fendant  Bush  might  turn  round  and  recover 
the  whole  amount  back  on  the  bond.  2  Johns., 
186;  8  Id.,  58,  59. 

On  the  question  whether  the  obligor  in  a 
bond  can  be  compelled  to  pay  more  than  the 
penalty,  the  decisions  have  not  been  uniform. 
In  Lowe  v.  Peers,  4  Burr.,  2228,  the  questions 
were:  1.  Whether  the  £1,000  mentioned  were 
stipulated  damages.  2.  Whether  the  contract 
was  lawful.  Lord  Mansfield,  in  giving  his 
opinion,  says:  "  There  is  a  difference  between 
covenants  in  general  and  covenants  secured  by 
a  penalty  or  forfeiture.  In  the  latter  case  the 
obligee  has  his  election.  He  may  either  bring 
an  action  of  debt  for  the  penalty  and  recover 
the  penalty  (after  which  recovery  of  the  penal- 
ty he  cannot  resort  lothecovenaut;  because  the 
penalty  is  to  be  a  satisfaction  for  the  whole); 
or  if  he  does  not  choose  to  go  for  the  penalty, 
156*]  he  may  proceed  upon  the  *covenant 
and  recover  more  or  less  than  the  penalty  tottes 
quoties."  This  diptum  of  Lord  Mansfield  was 
not  called  for  by  the  case,  nor  is  any  adjudged 
case  cited.  It  is,  however,  considered  good 
law  by  Epinasse  in  his  law  of  nisi  prius.  2 
Esp.  N.  P. ,  279.  In  Branguin  v.  Perrot,  in  the 
C.  P.,  2  BL,  1190,  the  defendant  moved  to  pay 
into  court  the  penalty  of  the  bond,  the  condi- 
tion being  to  indemnify  a  parish  against  the 
maintenance  of  a  bastard  child.  This  was  op- 
posed on  the  ground  that  the  action  was  for 
a  single  breach;  after  which  the  penalty  should 
remain  to  answer  subsequent  breaches,  in  in- 
finitum.  But  De  Gray,  Ch.  J.,  said  :  "  This 
is  really  so  plain  a  case  that  one  knows  not 
what  to  say  to  make  it  clearer.  The  bond  as- 
certains the  damage  by  consent  of  parties.  If, 
therefore,  the  defendant  pays  the  plaintiff  the 
whole  stated  damages  what  can  he  desire 
more?"  The  other  judges,  Gould,  Blackstone 
and  Mares,  concurred.  In  White  v.  Sealy,  Doug.. 
49.  the  defendants  gave  a  bond  in  a  penalty  of 
£600,  conditioned  for  the  payment  of  a  yearly  i 
rent  by  another  person  of  £570.  Two  judg-  : 
ments  bad  been  recovered  on  the  bond  ;  and  ! 
to  the  third  action  the  defendants  pleaded  the  j 
first  judgment  in  bar.  The  question  was  wheth-  : 
er  the  bond  was  a  standing  security  for  the  j 
rent  for  the  whole  term  of  22  years,  or  only 
to  the  amount  of  the  penalty.  Buller,  J.,  at 
first,  thought  that  the  plaintiff  might  assign 
breaches  under  the  Statute  and  recover  more 
than  the  penalty;  but  finally  concurred  with 
Lords  Mansfield  and  Ashhurst,  that  the  de- 
fendants were  liable  only  for  the  penalty.  Ash-  j 
hurst,  J.,  thought  that  though  a  recovery  be 
youd  the  penalty  might  be  right  as  to  the  prin 
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cipal,  it  would  be  inequitable  as  against  the 
sureties.  Afterwards,  in  Lomdale  v.  Church, 
2  T.  R.,  388,  the  question  arose  on  a  bond  exe- 
cuted by  the  defendant  and  others.  The  defend- 
ant, as  receiver  of  the  harbor  dues  of  White- 
haven,  entered  into  three  bonds  of  £2,000  each, 
conditioned  to  account  for  all  sums  received 
by  him.  He  moved  for  a  stay  of  proceedings 
on  the  payment  of  the  penalty  of  two  of  the 
bonds.  Buller,  J. ,  declared  that  he  was  not 
satisfied  with  the  decision  in  White  v.  Sealy; 
and  cited  Elliot  v.  Davis,  Bunb.,  23  ;  Collins  v. 
Collins,  Burr.,  820,  and  Holdip  v.  Otway,  2 
Saund.,  106,  where  the  plaintiff  had  been  al- 
lowed to  recover  more  *than  the  pen-  [*157 
alty  by  way  of  damages,  being  the  interest  due 
by  the  condition  of  the  bond,  or  costs.  And 
the  court  refused  a  stay  of  proceedings.  An- 
other case  (Knight  v.  McLean,  3  Bro.  Ch.,  596) 
came  before  Buller,  J.,  sitting  for  the  Lord 
chancellor,  and  exceptions  were  taken  to  the 
report  of  the  master,  because  in  calculating  in- 
terest on  a  bond  for  the  payment  of  money  he 
had  only  computed  interest  to  the  amount  of 
the  penalty;  and  Buller  allowed  the  exception, 
deciding  that  the  master  should  have  gone  on 
with  the  interest,  notwithstanding  it  might  ex- 
ceed the  penalty  ;  and  he  said  that  White  v. 
Sealy  went  upon  the  defendants'  being  sureties. 
But  Ld.  Thurlow,  the  Chancellor,  on  a  reargu- 
ment,  overruled  the  exception,  on  the  ground 
that  the  penalty  was  the  extent  of  the  obligor's 
liability.  He  had  just  before  decided  the  same 
thing  in  Tew  v.  The  Earl  of  Winlerton,  3  Bro. 
Ch.,  490.  The  question  came  again  before  the 
K.  B.  in  Wilde  v.  Clarkson,  6  T.  R.,  303,  on  a 
bond  to  indemnify  the  parish  against  the  main- 
tenance of  a  bastard  child.  The  motion  was, 
that  satisfaction  should  be  entered  on  payment 
of  the  penalty  ;  and  the  case  of  Lonsdale  v. 
Church  was  cited  against  it.  But  Ld.  Kenyon 
said  :  "I  cannot  accede  to  the  authority  of 
that  case.  According  to  that,  an  obligor  who 
became  bound  in  a  penalty  of  £1,000,  condi- 
tioned to  indemnify  the  obligee,  may  be  called 
upon  to  pay  £10,000,  or  any  larger  sum  how- 
ever elfonnous.  In  actions  on  bonds,  or  any 
penal  sums  for  performance  of  covenants,  the 
Act  (8  and  9  W.  III.,  ch.  11,  sec.  8)  says  there 
shall  be  judgment  for  the  penalty  ;  and  that 
the  judgment  shall  stand  for  further  breaches: 
but  the  obligor  is  not  answerable  in  the  whole 
beyond  the  amount  of  the  penalty."  The  au- 
thority of  this  last  case  and  the  corresponding 
class  of  cases,  was  expressly  recognized  by  the 
Court  of  K.  B.  in  M'Clure  v.  Dnnkin,  1  East, 
436,  and  by  the  C.  B.  in  Hefford  v.  Alger,  1 
Taunt.,  218. 

The  few  American  decisions  that  are  to  be 
found  are  also  at  variance.  In  Tuniaon  v. 
Cramer,  South.,  498,  an  intimation  is  given, 
that  there  are  cases  in  which  a  recovery  may 
be  had  beyond  the  penalty:  but  it  was  held,  in 
terms,  that  this  could  not  be  against  a  surety. 
In  Graham  v.  liickham,  *4  Dull.,  149;  [*158 
4  Yeates,  32,  S.  C.,  it  was  decided  that  where 
the  penalty  is  not  in  the  nature  of  stated  and 
ascertained  damages,  the  injured  purty  may 
recover  beyond  the  penalty.  That  case  was 
on  a  contract  not  under  seal  for  the  transfer  of 
stock.  In  Harris  v.  Cbipp,  1  Mass.,  308,  the 
same  thing  was  holden  of  a  bond,  and  against 
a  surety,  Sedgwick.  ./.,  dissenting.  But  in 
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Payne  v.  EUzey,  5  Wash.,  148.  in  debt,  on  a 
•  prison  bounds  bond,  against  the  surety,  the 
Court  of  Appeals  in  Va.  decided,  that  though 
the  plaintiff  may  recover  less,  he  cannot  re- 
cover more  than  the  penalty;  and  they  lay  this 
down  as  a  general  rule,  without  distinguishing 
between  a  surely  and  principal.  In  U.  8.  v. 
Arnold,  1  Gall.,  348,  360,  Story,  J.,  remarks: 
"Noticing  some  contrariety  in  the  books,  I 
think  the  true  principle  supported  by  the  bet- 
ter authorities  is,  that  the  court  cannot  go  be- 
yond the  penalty  and  interest  thereon,  from 
the  time  it  becomes  due  by  the  breach."  On 
error,  the  judgment  in  that  cause  was  affirmed 
by  the  Supreme  Court.  S.  C.,  9  Cr.  104,  120. 
But  the  amount  to  be  recovered  was  not  drawn 
in  question. 

The  weight  of  these  authorities  is,  I  think, 
in  favor  of  the  doctrine,  that  in  debt  on  bond 
nothing  more  than  the  penalty  can  be  recov- 
ered; at  any  rate,  nothing  beyond  that  and  in- 
terest, after  a  forfeiture,  even  against  the  prin- 
cipal obligor. 

But,  admitting  the  doctrine  to  apply  as  laid 
down  by  Ld.  Mansfield  in  Ltnce.  v.  Peers,  and 
that  an  action  of  covenant  would  lie  on  the 
bond  in  question,  in  which  form  Bush  might 
recover  the  whole  amount  necessary  to  a  com- 
plete indemnity  (see,  also,  Winter  v.  Trimmer, 

1  Bl.,  395,  and  Perkins  v.  Lyman,  11  Mass.,  83); 
still  it  is  clear  that  this  can  hold  only  as  to 
M'Cracken,   the  principal;    but    not    against 
Barney,  who  was  a  surety,  and  the  extent  of 
whose  liability  is  the  penalty  of  the  bond.  All 
the  cases  agree  in  this,  with  the  single  exception 
of  Harris  v.  Clapp;  and  this  was  against  the 
opinion  of  Sedgwick,  J. 

The  plaintiffs  are,  therefore,  entitled  to 
judgment. 

Judgment  for  the  plaintiffs. 

Reviewed— 16  W.  Va.,  484. 

Cited  in-5  Cow.,  425;  6  Cow..  64;  21  Wend.,  266;  6 
Paige,  93;  2  Edw..  172;  8  N.  Y.,  154:  18  N.  Y.,  37,  582: 

2  Hun,  464:  7  Barb.,  582;  23  Barb.,  604;  24  Barb.,  57;  3 
Rob.,  713;  1  E.  D.  8.,  252;  3  Co.  R.,  231;  4  How.  U.  S., 
278;  2  McLean,  587;  13  Mich.,  202;  46  Mo.,  381;  40  Am. 
Hep.,  363  (73  Me.,  384).  * 


159*]  *BRYAR0.  WILLCOCKS. 

/Statute  of  Limitations — Inventory  and  Affidavit 
of  Insolvent  as  a  Bar — Note,  Given  before  Re- 
peal of  Act  of  1811,  Barred  by  Discharge  under 
Act  of  1813. 

An  inventory  and  affidavit  of  a  debt  made  by  an 
insolvent  before  a  commissioner,  in  order  to  obtain 
his  discharge  (which  is  granted)  under  the  Insolv- 
ent Act,  is  a  sufficient  acknowledgment  to  take 
the  debt  out  of  the  Statute  of  Limitations. 

An  action  on  a  note  given  Feb.  6, 1812,  just  before 
the  repeal  of  the  Insolvent  Act  of  1811,  which  was 
repealed  Feb.  14, 1812,  is  barred  by  a  discharge  under 
the  Insolvent  Act  of  Apr.  12,  1813. 

Citations— 15  Johns.,  511;  16  Johns.,  246,  251;  Act, 
Aprils,  1811;  Act,  April  Di,  1813;  Act,  April  3,  1801: 
19  Johns..  153. 

A  SSUMPSIT,  on  a  promissory  note,  Payee  v. 
li.  Baker.  Plea,  non  assumpsit,  et  non  accrevit 
infra  sex  annos. 


NOTE.— What  acknowledgment  will  bar  statute  of 
limitations.  See  Sands  v.  Gelston,  15  Johns.,  511; 
Danforth  v.  Culver,  11  Johns.,  146,  note*. 

Discharge,  under  insolvent  act— Bar  to  actions  on 
what  contracts.  See  Hicks  v.  Brown,  12  Johns.,  142, 
note. 
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On  the  trial,  at  the  Apr.  sittings  in  N.  Y. 
(1822),  before  Mr.  Justice  Woodworth,  the 
plaintiff  gave  in  evidence  the  note,  dated  Feb. 
6,  1812,  for  $772.04,  payable  four  months 
after  date;  -arid  proved  ihat  the  cap.  ad.  resp. 
was  issued  Dec.  2,  1819,  and  served  on  the 
same  day. 

Then  to  take  the  note  without  the  operation 
of  the  Statute  of  Limitations,  the  plaintiff 
produced  the  petition  and  proceedings  of  the 
defendant,  under  the  "Act  for  Giving  Relief 
in  Cases  of  Insolvency,"  passed  Apr.  12,  1813 
(1  R.  L.,  460),  including  a  sworn  inventory  of 
the  debt  due  upon  the  note  at  $853.25,  princi- 
pal and  interest. 

The  plaintiff  then  gave  credit  for  $134.79, 
received  Aug.  19,  1817,  and  rested. 

The  defendant's  counsel  moved  for  a  non- 
suit, on  the  ground  that  no  promise  had  been 
proved  within  six  years  before  the  suit  was 
commenced;  but  the  judge  denied  the  motion. 

The  defendant  then  offered  in  evidence  his 
discharge  under  the  above  Act,  the  reading  of 
which  was  objected  to  by  the  plaintiff's  coun- 
sel, on  the  ground  that  it  was  under  an  Act 
passed  after  the  note  was  given;  but  the  judge 
overruled  the  objection,  and  the  discharge  was 
read  in  evidence. 

This  was  followed  by  proof  that  the  above 
sum  of  $134.79  was  received  by  the  plaintiff  of 
the  defendant's  assignee,  as  a  dividend  under 
the  Insolvent  Act. 

Other  evidence  was  given  in  the  cause  by 
the  plaintiff,  which  is  not  deemed  material  to 
the  questions  raised  by  counsel  and  determined 
by  the  court. 

Verdict  for  the  plaintiff  for  $1,221.38,  sub- 
ject to  the  opinion  of  the  Supreme  Court  upon 
a  case,  with  leave  to  either  party  to  turn  it 
into  a  bill  of  exceptions  or  special  verdict. 

*Mr  T.  A.  Emmet,  for  the  plaintiff.  [*16O 
To  show  that  the  defendant's  inventory  and 
oath  took  the  case  out  of  the  Statute  of  Limi- 
tations, he  cited  Smith  v.  Ludlow,  6  Johns., 
267,  269;  Bryan  v.  Horseman,  4  East,  559; 
Rucker  v.  Hanny,  Id. ,  604,  note  a;  Truman  v. 
Fenton,  Cowp.,  548,  per  Ld.  Mansfield;  John- 
son v.  Beardsley,  15  Johns.,  3;  King  v.  Riddle, 
7  Cr.,  168,  which  last  case  he  said  was  in  point, 
as  well  as  the  case  of  Mountstephen  v.  Brooke, 
3B.  &  A.,  141. 

That  the  receipt  of  the  dividend  could  not 
operate  as  an  accord  and  satisfaction,  he  cited 
what  the  court  said  in  Johnson  v.  Brannan,  5 
Johns.,  271;  and  Watkinson  v.  Inglesby,  Id., 
386;  Fitch  v.  Button,  5  East,  230;  Peyton's  case, 
9  Rep.,  796. 

That  the  insolvent  discharge  was  inopera- 
tive, he  relied  on  Roosevelt  v.  Cebra,  17  Johns., 
108. 

Messrs.  J.  Anthon  and  J.  0.  Hoffman,  for 
the  defendant,  said  the  main  question  arises 
upon  the  insolvent  discharge.  The  "Act  for 
the  Benefit  of  Insolvent  Debtors  and  their 
Creditors"  (sess.  34,  ch.  123),  of  Apr.  3,  1811, 
was  in  force  at  the  date  of  the  note.  This 
Act  authorized  the  defendant  to  apply  for  and 
obtain  a  discharge  of  equal  efficacy 'with  the 
one  under  consideration,  on  his  own  petition 
merely;  and  according  to  the  doctrine  laid 
down  in  Mather  v.  Bush,  16  Johns.,  233,  the 
Statute  of  1811  was  a  part  of  the  contract. 
The  qualification  of  the  defendant's  promise 
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•was,  then,  that  he  should  pay  the  debt  unless 
he  should  become  insolvent,  and  be  duly  dis- 
charged upon  a  surrender  of  his  property  for 
the  benefit  of  his  creditors.  Then  came  the 
Act  of  Apr.  12,  1813,  by  which  anew  condition 
was  imposed,  the  assent  of  creditors,  two- 
thirds  in  amount.  The  defendant  complied 
with  this  added  condition,  and  was  discharged. 
Now  the  single  question  is,  whether  such  a 
law  can  be  said  to  impair  the  obligation  of  the 
•original  contract;  and  surely  this  cannot  be 
pretended.  The  demand  of  the  plaintiff  was 
rather  fortified  by  this  farther  condition.  The 
-case  of  Wendell,  19  Johns.,  153,  in  effect  dis- 
poses of  this  question.  It  was  there  held  that 
a  contract  made  in  Oct.,  1812,  being  after  the 
161*]  repeal  of  *the  Act  of  1811;  and  there- 
fore, in  reference  to  the  Act  of  Apr.  3,  1801 
<1  K.  &  R.,  428),  was  not  discharged  by  the 
Act  of  Apr.  12,  1813;  and  this  upon  the  ex- 
press ground  that  when  the  contract  was  made, 
the  Three  Fourths  Act  was  in  force;  and  the 
Two  Third  Act  narrowed  the  rights  of  the 
creditor  and  impaired  his  contract.  The  con- 
verse of  the  proposition  follows,  in  this  case, 
throughout,  and  we  ask  the  corresponding  con- 
clusion. This  court  have  repeatedly  declared 
that  they  will  not  go  beyond  the  spirit  of  the 
TJ.  8.  decisions,  which  are  founded  upon  the 
idea  of  impairing  contracts. 

Again;  the  plaintiff  is  concluded  by  receiv- 
ing the  dividend.  He  has  himself  taken  the 
benefit  of  the  Statute  by  a  very  deliberate  act. 
Notice  is  given;  he  proves  his  debt  and  is  paid. 
This  is  an  acquiescence  in  the  proceedings  by 
which  the  creditor  should  be  concluded.  He 
stands  in  the  light  of  an  ordinary  petitioning 
creditor.  The  only  difference  is,  that  the 
plaintiff  consented  after  the  discharge;  whereas 
the  petitioning  creditor  does  the  same  thing 
before.  This  case  is  certainly  mueh  stronger 
than  that  of  Field  v.  Howland,  17  Johns.,  85. 
The  plaintiff's  acts  of  acquiescence  are  much 
less  equivocal  here  than  in  that  case.  The 
.ground  of  a  discharge  under  the  English 
Bankrupt  Law,  is  similar  to  that  which  we 
take  here.  The  receiving  a  dividend,  and 
signing  a  certificate,  are  deemed  an  election  of 
the  creditor  by  which  he  is  concluded.  Ex 
parte  Freeman,  4  Ves.,  836;  Groxvener,  E.r 
purte,  14  Ves.,  587.  After  the  creditor  has 
proved  his  debt  and  received  a  dividend,  he  is 
never  permitted  to  proceed,  until  he  first  re- 
funds what  he  has  received  (1  Cooke's  Bl., 
127,  and  the  cases  there  cited);  not  a  case  can 
be  found  to  the  contrary;  and  it  is  a  fatal  ob 
jection  to  this  action,  that  the  plaintiff  has  not 
refunded. 

The  Statute  of  Limitations  has  been  so  near- 
ly explained  away,  that  courts  feel  a  disincli- 
nation to  multiply  exceptions  to  it  beyond 
what  has  beon  done  already.  CUmentzon  v. 
WUlvims,  8  Cr.,  72.  It  is  now  well  settled  by 
the  decisions  of  this  court,  that  the  admission 
1O12*]  of  *what  will  constitute  a  debt,  but  at 
the  same  time  claiming  a  discharge  from  it, 
will  not  prevent  its  being  barred.  8<ind*  v. 
Geltton,  15  Johns.,  511.  The  admission  in- 
sisted on  here,  depends  upon  the  same  princi- 
ple. It  was  for  the  purpose  of  obtaining  a 
discharge. 

Mr.  fimmet,  in  reply.  The  objection  that 
the  dividend  should  be  refunded,  was  not 
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made  at  the  trial  ;  and  it  is,  therefore,  to  late 
to  raise  that  point  here.  But  the  English  doc- 
trine relied  upon  does  not  apply.  It  is  for  the 
benefit  of  the  creditor,  who  may,  by  the  act  of 
refunding,  avoid  the  discharge,  and  proceed 
at  law ;  but  will  not  be  permitted  to  do  this 
till  he  places  everything  in  utatu  quo.  Accord- 
ingly, if  he  elect  to  withhold  his  sanction  to 
the  proceedings  under  the  commission,  he 
must  refund  his  dividend  for  the  benefit  of  the 
other  creditors.  His  remedy  depends  upon 
his  own  choice.  The  law  there  has  full  power 
to  discharge  :  and  the  doctrine  goes  upon  that 
ground.  With  us,  the  discharge  does  not  ef- 
fect the  contract.  The  election  which  the 
plaintiff  sets  up  against  us  as  conclusive,  is 
merely  an  election  to  give  the  discharge  its 
true  operation,  which  does  not  affect  the  con- 
tract beyond  the  amount  of  the  dividend. 
Sturges  v.  Crowninshield,  4  Wh.,  122,  gives  us 
a  right  to  proceed  against  the  property  ac- 
quired after  the  assignment,  for  the  balance 
beyond  the  dividend  ;  though  it  protects  the 
person  of  the  debtor  ;  a  case  very  different 
from  the  English  bankrupt  discharge,  whose 
clear  operation  is  to  take  away  all  liability, 
both  from  property  and  person.  We  are 
bound  so  far  as  the  law  is  valid,  but  no  far- 
ther. The  case  of  Field  v.  Rowland,  does  not 
apply.  All  the  court  say  in  that  case  is,  that 
where  they  would  have  granted  a  discontinu- 
ance at  a  previous  stage  of  the  action,  they 
will  stay  execution  perpetually,  if  the  appli- 
cation to  discontinue  is  delayed  and  lost  by 
suffering  final  judgment.  The  appeal  comes, 
in  such  a  case,  to  the  equitable  powers  of  the 
court.  The  doctrine  of  election  was  not,  per- 
haps, sufficiently  considered  in  that  case  ;  for, 
surely,  nothing  is  plainer  than  that  election 
should  never  bind  any  farther  than  the  Statute 
can  legally  operate  ;  and  the  withdrawing  all 
opposition  *to  the  discharge  in  that  [*1O3 
case  was,  in  law,  and,  probably,  in  fact,  mere- 
ly saying.  "I  will  suffer  the  law  to  take  its 
course,  and  discharge  the  person."  It  could 
operate  in  that  way  only  ;  and  why  should  an 
abandonment  of  opposition,  and  even  the  re- 
ceiving a  dividend,  or  taking  that  which  the 
creditor  cannot  have  in  any  other  way,  bind 
him  to  all  intents? 

As  to  the  question  whether  the  discharge 
affects  the  contract,  what  are  the  circum- 
stances? The  note  was  given  Feb.  6,  1812. 
It  may  more  properly  be  said  to  have  been 
made  in  reference  to  the  law  which  had  then 
probably  passed  both  houses  of  the  Legisla 
ture  ;  and  was  merely  awaiting  the  sanction 
of  the  Council  of  Revision,  the  Act  of  Feb. 
14,  1812,  which  finally  passed  only  8  days  af- 
ter the  date  of  the  no'te,  repealing  the  Act  of 
1811,  and  leaving  the  contract  to  the  operation 
of  the  Act  of  1801.  Yet  we  are  told  that  the 
law  of  1811  interweaves  itself  in  the  contract. 
This  should  be  qualified  with  the  provision 
that  the  law  continues.  Taking  the  reasoning 
of  the  other  party,  without  this  qualification, 
the  defendant  may  say,  "I  will  still  have  the 
benefit  of  the  Act  of  1811,  though  repealed. 
It  was  part  of  my  contract  ;  and  the  repeal  im- 
pairs the  obligation  of  the  contract  on  my 
side,  and  for  my  benefit."  But  this  will  not 
be  contended.  The  Act  of  1811  is  put  out  of 
the  way  by  the  repeal.  It  is  as  if  it  had  ncv- 
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er  been  ;  and  the  note  stood  subject  to  be  dis- 
charged by  the  Three  Fourths  Act  only.  Then 
the  Act  of  181 3  attempts  to  impair  the  con- 
tract by  granting  greater  facilities  of  dis- 
charge. If  the  Act  of  1813  had  repealed  the 
Act  of  1811,  so  that  the  one  system  had  passed 
smoothly  and  unbroken  into  the  other,  there 
might  be  plausibility  in  the  opposite  argu- 
ment. 

WOODWORTH,  J.  The  length  you  go  would 
make  it  out  that  the  new  Insolvent  Act, 
though  it  recognize  the  principle  of  the  old 
one  existing  at  the  time  of  the  contract,  and 
narrow  the  facility  of  discharge,  would  be  in- 
operative, because  a  new  and  distinct  Act. 
164*]  *Mr.  Emmet.  Certainly.  Upon  any 
other  principle,  the  debtor  could  never  be  de- 
prived of  the  benefit  of  the  Insolvent  Law,  as 
it  existed  at  the  time  at  the  time  of  the  con- 
tract. 

Curia,  per  SAVAGE,  Ch.  J.,  after  stating  the 
case.  The  first  question  is,  whether  the  in- 
ventory and  affidavit  of  the  defendant  is  a  suf- 
ficient acknowledgment  to  take  the  debt  out 
of  the  Statute  of  Limitations.  It  is  certainly 
an  admission  that  the  note  was  due  and  un- 
paid, and  that  will  authorize  us  to  presume  a 
promise,  unless  the  acknowledgment  is  ac- 
companied with  expressions  which  negative 
that  idea.  Sands  v.  Gelston,  15  Johns.,  511. 

2.  Was  the  defendant's  discharge  a  bar  ? 
The  note  was  given  before  the  repeal  of  the 
Act  of  1811  ;  and  accprding  to  the  decision  of 
this  court  in  Matlier  v.  Bush,  16  Johns. ,  246, 
251,  the  contract  between  the  parties  was,  that 
the  note  should  be  paid,  unless  the  defendant 
became  an  insolvent  debtor  within  the  meaning 
of  the  Act  of  1811,  and  was  duly  discharged 
from  his  debts  according  to  its  provisions.  By 
that  Act,  he  was  entitled  to  his  discharge  on 
his  own  petition,  and  on  surrendering  his  prop- 
erty for  the  benefit  of  his  creditors.  By  the 
repeal  of  the  Law  of  1811,  which  took  place  a 
few  days  after  the  date  of  the  note,  the  law  of 
1801  was  revived,  which  requires  the  assent  of 
three  fourths  of  the  creditors  of  the  insolvent, 
before  he  can  be  discharged.  The  repeal  of 
the  law,  therefore,  was  favorable  to  the  plaint- 
iff. The  Act  of  1813  materially  varied  the 
principle  of  the  Law  of  1801,  inasmuch  as  it 
removed  some  of  the  difficulties  in  the  way  of 
obtaining  a  discharge  by  substituting  the  assent 
of  two  thirds  instead  of  three  fourths  of  the 
creditors. 

It  cannot  be  denied,  that  according  to  the 
decisions  of  this  court,  a  discharge  under  the 
Act  of  1811,  which  did  not  require  the  assent 
of  any  one  creditor  of  the  defendant,  would, 
had  that  Act  continued  in  force,  have  dis- 
charged the  defendant  from  the  payment  of 
the  note  in  question.  Had  the  Law  of  1811 
been  immediately  followed  by  that  of  1813, 
the  provisions  of  which  are  so  much  more  un- 
favorable for  the  defendant,  the  validity  of 
the  discharge  would  not  be  disputed  ;  for  it 
is  distinctly  admitted  by  the  "reasoning  of 
1 65*J  *lhe  court,  in  the  Matter  of  Wendell, 
19  Johns.,  153,  that  had  the  provisions  of  1801 
been  continued  in  force,  the  Law  of  1813 
would  have  been  valid  as  to  contracts  entered 
into  under  the  Law  of  1801,  notwithstand- 
ing any  revision  or  re-enactment  of  those  pro- 
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visions.  Does,  then,  the  fact  that  the  Law  of 
1801  was  in  force  for  about  one  year  after  the 
date  of  the  note,  alter  the  rights  of  the  parties? 
The  Act  of  1801  was  not  in  the  contemplation 
of  the  parties  when  they  entered  into  this  con- 
tract. It  is  true,  that  while  that  Act  was  in 
force  the  defendant  could  not  have  obtained 
his  discharge  without  the  assent  of  three 
fourths  of  his  creditors.  But  had  the  Legis- 
lature, on  the  12th  Apr.  1813,  re-enacted  the 
Act  of  1811,  instead  of  the  Two  Thirds  Act, 
would  not  a  discharge  under  the  former  be 
valid,  as  being  the  precise  terms  on  which  it 
was  originally  agreed,  that  the  defendant 
should  be  absolved  from  his  contract?  Most 
certainly.  If,  then,  the  defendant  has  done 
all  which  his  contract  required,  to  absolve 
him  from  it,  and  something  more,  shall  the 
additional  difficulties,  the  assent  of  two  thirds 
of  his  creditors,  imposed  on  him  by  the  Act  of 
1813,  operate  to  his  prejudice,  and  invalidate 
a  discharge  which,  without  such  assent, 
would  have  been  valid  between  these  parties? 
I  think  not ;  and  am,  accordingly,  of  opinion 
that  the  defendant  is  entitled  to  judgment. 

Judgment  for  the  defendant. 


Overruled— 6  Abb.  Pr..  147. 
Cited  in— 6  Hun,  82;    12  Hun, : 
542. 
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*BISSELL  v.  HOPKINS.      [*16G 

Sale  of  Chattels — Possession  of  Vendor,  not  Con- 
clusive Evidence  of  Fraud — Explanation — 
Mortgage  of  Chattels — BUI  of  Sale. 

The  possession  of  goods,  continuing1  in  the  vendor 
after  sale,  is  not  conclusive,  but  only,  prima  facie, 
evidence  of  fraud  as  to  creditors,  and  may  be  ex- 
plained. 

It  is  a  sufficient  explanation  that  the  sale  was  hona 
fide,  and  for  a  valuable  consideration,  and  that  the 
possession  of  the  vendor  was  in  pursuance  of  some 
agreement  not  inconsistent  with  honesty  in  the 
transaction :  as  where  a  tenant  sells  oxen  to  his- 
landlord,  in  payment  of  rent,  upon  an  agreement 
that  the  former  should  retain  them  to  work  his- 
farm. 

So  where  D.  mortgaged  a  mare.and  various  other 
personal  chattels,  to  H.,  to  secure  an  honest  debt, 
but  retained  possession  of  the  mare,  with  H.'s  con- 
sent, in  order  to  settle  and  close  D.'s  business  as- 
constable,  he  having  no  other  horse,  and  also  re- 
tained possession  of  the  other  articles  to  carry  on 
his  business ;  held,  a  sufficient  explanation,  and 
that  this  was  not  fraudulent  as  to  creditors. 

A  bill  of  sale  of  chattels,  declaring  that  it  is  to 
secure  a  debt,  and  providing  that,  on  payment  of 
the  debt  by  the  articles  or  otherwise,  the  surplus 
and  remaining  articles  shall  be  released  to  the  vend- 
or, is  a  mortgage ;  and  possession  of  the  chattels- 
continuing  in  the  mortgagor,  is  not  evidence  of 
fraud. 

Citations-3  Co.,  80:  9  Johns.,  338:  5  Johns.,  261; 
Cowp.,  435 ;  15  Mass.,  244 :  7  Taunt.,  149. 

ON  error  from  the  Court  of  C,  P.,  of  the 
County    of  Livingston.     The  action    in 
the  court  below  was  trover,  for  a  bay  mare,  by 
Hopkins  against  Bissell,  in    which  the  jury 
found  a  special  verdict,  as  follows  : 

That,  before  the  conversion  of  the  mare, one 
Jesse  Dryer  was  the  owner,  and  had  the  pos- 


NOTE.— Sale  of  chattels— Possession  remaining  in 
vendm — How  far  evidence  of  fraud.  See  Sturtevant 
v.  Ballard,  9  Johns.,  337,  note. 

Mortgage  of  chattels — Possession  of  mortgagor.  See 
Barrow  v.  Paxton,  5  Johns.,  258,  note. 

Chattel  mortgages— Validity  of.  See  Barrow  v. 
Paxton,  5  Johns.,  258,  note. 
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session  of  her  ;  and  Oct.  1,  1819,  executed  and 
delivered  to  Hopkins  a  certian  instrument  in 
writing  as  follows  :  "  $274.84^.  Whereas,  I, 
Jesse  Dryer,  am  indebted  to  Samuel  M.  Hop- 
kins in  the  sum  of  two  hundred  and  seventy- 
four  dollars  and  eighty-four  and  a  half  cents, 
being  the  balance  of  our  accounts  this  day 
adjusted  ;  therefore,  to  provide  for  the  pay- 
ment and  security  thereof,  I  have  sold  and 
delivered  to  the  said  Samuel  M.  Hopkins  the 
following  goods  and  chattels,  to  wit  :  one  bay 
mare,  one  cow,  three  yearling  heifers,  four 
grown  hogs  and  five  shoats,  one  stack  of  hay, 
a  quantity  of  hay  in  the  barn,  four  and  a  half 
acres  of  corn  on  the  Talmadge  flats,  three 
acres  of  corn  on  the  upland  in  the  Stimson  lot, 
one  acre  of  potatoes,  one  half  the  garden 
vegetables,  one  bed  and  bedding,  one  bed- 
stead, two  sets  of  chairs,  two  tables,  one  cup- 
board and  three  pair  of  fire-dogs,  one  five-pail 
kettle,  part  of  a  set  of  blacksmith  tools.  And 
whereas  part  of  the  above  articles  are  growing 
crops,  and  cannot  now  be  justly  estimated, 
therefore  it  is  agreed  that  the  other  above  arti- 
cles shall  be  appraised  by  Jerome  Curtiss,  and 
the  corn  and  other  crops,  shall  be  estimated  at 
fair  value,  according  to  the  quantity  when 
harvested  ;  and  thereupon,  the  condition  of 
this  conveyance  is,  that  upon  payment  being 
made  in  the  above  articles,  or  otherwise,  to 
the  above  amount,  the  surplus  and  remaining 
articles,  if  any,  shall  be  released  to  the  said 
Jesse  Dryer.  Leicester,  1st  October,  1819. 
Jesse  Dryer."  Upon  the  back  of  which  in- 
strument there  was,  Oct.  2,  1819,  an  indorse- 
ment made  by  Jerome  Curtiss,  as  follows  : 


1  67*J 
chattels. 


"  Appraisal  of  the  within  goods  and 


The  bay  mare,        .... 
Cow, 

3  yearling  heifers,  at  $6,    - 

4  grown  hogs,  at  $4,        ... 

5  shoats,  at  $1 

1  stack  hay,  about  2  tons, 

4  tons  "hay  in  the  barn,  $6  ton,     - 

1  bed  and  bedding,   - 

1  bedstead  (walnut), 

2  sets  chairs — one  at  36*.  and  one  60*., 
2  pine  tables,  $3,        -        -        -        - 

1  pine  cupboard,     .... 

2  pr.  fire-dogs  (cast), 
1  five-pail    kettle, 
Blacksmith's  tools,  viz.:  1  bel- 
lows (old),        -        -         $15  00 

1  stake  or  beak  horn,  -  2  00 
4  pr.  tongs.  -  8  00 

1  small  sledge-hammer,  and  3 

hand  hammers,  6  00 

1  buttress,  4*.;  shoeing  iron, 

4». ;  clenching  iron,  2s.,        1  25 

3  punches,  50 


$  60  00 

15  00 
18  00 

16  00 

5  00 
10  00 

-  24  00 
26  00 

2  00 
12  00 

6  00 

-  5  00 
6  00 

-  5  00 


27  75 


$237  75 

2d  October,  1819.  Jerome  Curtiss." 

That  Jan.  1,  1821,  Dryer  executed  to  Hop- 
kins a  certain  other  instrument  in  writing. 
which  was  written  on  the  same  paper  contain- 
ingthe  first  in  these  words:  "1821.  Jan.  1.  Set- 
tled the  account  of  the  above  to  this  time,  and 
adjusted  the  balance  at  one  hundred  and  forty- 
six  61-100  dollars,  for  which  so  much  of  the 
COWEN  8. 


above  property  as  remains  on  hand  is  to  re- 
main liable.  The  bay  mare  above  mentioned 
is  to  be  delivered  to  Malcom  M'Naughton,  on 
demand,  but  she  is  intended  to  remain  in  said 
Dryer's  use  for  the  present,  and  he  is  to  pay 
into  Elihu  Scofield's  hands,  for  said  Hopkins, 
in  good  judgments  or  securities,  or  to  said 
M'Naughton's  hands  in  grain,  *the  [*168 
amount  of  fifty  dollars,  within  one  month, and 
on  continuing  his  payments  in  proportion,  the 
mare  is  intended  to  remain  with  him.  Jesse 
Dryer."  That,  in  the  month  of  Apr.,  1817,  a 
book  account  commenced  between  the  plaint- 
iff and  Dryer ;  that  settlements  were  made  at 
different  times  between  them,  beside  those 
already  mentioned  in  writing  ;  and  that,  at 
the  time  of  the  several  settlements,  including 
the  above  written  ones,Dryer  was  justly  indebt- 
ed to  the  plaintiff  to  the  amount  of  the  several 
sums  in  the  intruments  in  writing  mentioned; 
that,  from  the  time  the  plaintiff's  account 
commenced,  Dryer  continued  considerably 
indebted  to  him,  and  is  now  justly  indebted  to 
him  to  the  amount  of  more  than  $100  ;  that  in 
Sept.,  1817,  Dryer  rented  of  the  plaintiff  a 
tavern  stand  and  small  farm,  at  $120  per 
annum,  and  continued  therein  (but  subse- 
quently at  reduced  rents),  till  the  time  the 
mare  in  question  was  sold  by  direction  of  the 
defendant,  as  hereinafter  mentioned  ;  that  a 
large  part  of  the  plaintiff's  account  was  for 
rent,  and  that,  at  the  time  of  the  sale  of  the 
mare  by  the  defendant,  more  than  one  year's 
rent  was  due  from  Dryer  to  the  plaintiff. 
That  in  the  month  of  Nov.,  1817,  an  account 
commenced  between  Dryer  and  the  defendant, 
and  in  Mar.,  1820,  a  considerable  balance 
being  due  the  defendant,  he  commenced  an 
action  against  Dryer,  in  the  Court  of  C.  P.,  of 
the  County  of  Genesee,  and  in  Sept.  Term 
thereafter  recovered  a  judgment  against  Dryer, 
in  that  court,  for  $91.58,  and  Jan.  4,  1821,  the 
defendant  caused  execution  to  be  issued  on 
his  judgment,  and  delivered  to  the  sheriff  of 
Genesee ;  that  the  defendant  directed  the 
sheriff  to  levy  on  the  mare  in  question,  by 
virtue  of  his  execution,  if  possible,  while  the 
mare  was  off  the  premises  rented  by  Dryer  of 
the  plaintiff  ;  that,  pursuant  to  such  directions, 
the  sheriff  did  levy  and  seize  upon  the  mare, 
while  off  the  premises,  but  in  the  possession  of 
the  said  Dryer,  and  sold  the  same  at  public 
auction  or  vendue,  in  the  month  of  Feb., 1821, 
at  which  sale  the  defendant  became  the  pur- 
chaser, and  took  and  led  away  the  mare  ;  and 
that  no  rent  was  tendered  or  offered  to  be  paid 
to  the  plaintiff ;  that  before  the  sale,  the 
defendant  had  notice  of  the  plaintiff's  claim  to 
the  mare,  that  Dryer  had  been  a  constable, 
*and  had  considerable  unsettled  busi-  [*!(>!> 
ness,  and  the  special  object  of  leaving  the 
mare  in  his  possession  was  (as  he  had  no  other 
horse)  to  close  such  business,  by  which  means 
as  he  stated  at  the  time,  he  hoped  to  make  his 
payments  ;  that  applications  were  afterwards 
made  to  Dryer  to  sell  the  mare  (being  a  well 
known  animal,  and  considered  valuable),  to 
which  he  always,  after  the  pledge,  answered 
that  she  was  not  his,  nnd  that  the  plaintiff  had 
a  claim  on  her,  or  owned  her,  and  the  fact  of 
the  plaintiff's  claim  was  publicly  known  ;  that 
the  appraisal  by  Curtiss  was  meant  to  be  a 
fair  one,  according  to  his  best  judgment  ;  that 
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Curtiss  and  also  M'Naughton  (being  the  only 
persons  who  were  present  at,  and  conversant 
with  the  transaction  between  the  plaintiff  and 
Dryer),  both  supposed  that  no  secrecy  or  con- 
cealment was  intended,  and  never  themselves 
had  the  least  reserve  upon  the  subject,  or 
knew  of  any  ;  that,  at  the  time  the  bill  of 
sale  was  executed,  Dryer  was  indebted  to  the 
plaintiff,  and  to  the  defendant  and  to  others, 
but  no  judgment  or  execution  existed  against 
him,  unless  for  some  trivial  amount,  till  subse- 
quently to  the  assignment ;  that  the  mare 
remained  in  Dryer's  possession  from  the  time 
when  the  instrument  in  writing  first  above 
mentioned  was  executed,  till  the  seizure  by 
the  sheriff  ;  that  part  of  the  articles  mentioned 
in  the  appraisal  hereinbefore  mentioned,  had, 
from  time  to  time,  been  delivered  and  credited 
to  Dryer  in  account,  but  that  Dryer  made  no 
payment  after  the  settlement  of  Jan.  1, 
1821,  except  the  sum  of  $1.50,  till  the  time  of 
sale.  And  if,  &c.,  then  the  jurors  say,  &c., 
and  then  they  assess  the  damages  of  the 
plaintiff,  &c.,  to  $62.62,  &c.  And  hereupon, 
&c. 

Judgment  was  for  the  plaintiff  below. 

Mr.  Talcott,  Atty-Gen.,  for  the  plaintiff  in 
error,  submitted  the  following  written  points 
or  propositions  to  the  court. 

1.  The  first  bill  of  sale  does  not  show  on  its 
face  that  the  possession  of  the  horse  should  be 
in  the  vendor  ;  and  therefore  it  is  fraudulent 
in  law  against  creditors.  Whether  there  was 
fraud,  in  fact,  is  not  material. 
1 7O*]  *2.  This  bill  of  sale  is  not  a  mortgage. 
There  was  no  time  for  the  payment  of  the  debt 
secured  by  it — no  means  pointed  out  of  obtain- 
ing payment  out  of  the  property.  It  was  an 
everlasting  pledge,  without  delivery  of  the 
thing  pledged,  and  therefore  void.  If  a  cred- 
itor can  keep  other  creditors  at  bay  by  such  a 
contrivance  for  one  day,  he  may  for  ten  years. 
Leaving  the  horse  in  the  debtor's  possession 
was,  therefore,  fraudulent  against  creditors. 

3.  Payment  of  the  debt  was  not  the  creditor's 
object  in  taking  the  bill  of  sale.     It  was  to 
prevent  other  creditors  from  taking  the  prop- 
erty.    The  memorandum  at  the  foot  of  the  bill 
of  sale,  dated  in  Jan.,  1821,  was  an  attempt, 
four  days  before  the  levy,  to  account  for  the 
possession  of  the  property  continuing  in  the 
vendor,  and  thus  change  the  nature  of  the  sale. 
The  excuse  for  leaving  the  horse  in  the  vendor's 
possession,  was  not  sufficient.     A  year  and  a 
half  is  an  unreasonable  time  to  settle  his  ac- 
counts as  constable,  &c.     Both   plaintiff  and 
defendant  were  creditors,  and  the  one  obtain- 
ing the  possession  ought  to  have  the  property. 

4.  The  defendant's  knowing  of  the  plaintiff's 
claim  cannot  affect  the  case  ;  for  if  the  sale 
was  void,  as  against  him,  his  knowledge  of 
such  void  claim  is  nothing. 

5.  As  landlord,  the  defendant  in  error  might 
have  distrained,  if  any  rent  was  due,  and  the 
property  having  been  seized  off  the  premises, 
he  cannot  maintain  trover  for  it.     Besides,  it 
does  not  appear  that  the  rent  due  was  that  of 
the  last  preceding  year. 

6.  At  the  time  of  the  taking  and  sale,  the 
defendant  in  error  had  no  right  of  possession. 

He  added  that  in  examining  these  proposi- 
tions, it  becomes  necessary  to  look  back  to  the 
Statute  of  Elizabeth.  13  Eliz.,  ch.  5,  enacted 
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almost  verbatim;  1  R.  L.,  75.  Upon  the  ques- 
tion, whether  leaving  property  in  the  hands  of 
the  vendor  is  fraudulent  as  to  creditors,  a  vari- 
ety of  principles  are  scattered  through  the 
books.  Sometimes  we  are  told  the  court  are 
to  take  the  question  into  their  own  hands  ; 
sometimes  that  it  is  to  be  left  to  the  jury  ; 
sometimes  that  such  a  possession  is  fraud,  per 
se  ;  sometimes  that  it  is  so,  prima  facie,  only  ; 
sometimes  that  possession  is  not  fraudulent 
where  the  sale  is  conditional ;  sometimes  that 
it  is  so,  whether  the  *sale  be  absolute  [*17  1 
or  conditional.  I  take  this  to  be  the  general 
principle,  that  the  whole  depends  upon  the  in- 
tention of  the  parties.  That  intention  in  this, as 
in  all  other  cases,  is  sometimes  to  be  found  by 
the  jury,  and  sometimes  it  is  matter  of  law, 
referable  to  the  court,  and  to  be  presumed  not 
only  with,  but  even  against  evidence.  Thus, 
Lord  Mansfield,  in  Womeley  v.  De  Mattos,  1 
Burr. ,  474 :  "  Whether  a  transaction  be  fair  or 
fraudulent,  is  often  a  question  of  law  :  it  is  the 
judgment  of  law,  upon  facts  and  intents."  In- 
tent is  either  in  fact  or  in  law.  There  is  a 
variety  of  circumstances  from  which  the  law 
will  infer  an  intent ;  in  others  it  must  be  found 
by  a  jury,  and  is  then  a  question  of  fact.  An 
inference  of  law  is  not  to  be  resisted,  and  this 
proposition  is  well  illustrated  by  the  criminal 
code.  One  sends  a  child  to  a  drawer,  who 
takes  thence  a  poisoned  apple,  eats  it  and  is 
killed.  It  is  a  question  of  fact  for  the  jury 
whether  the  child  was  sent  on  purpose.  If  he 
was,  they  should  find  the  sender  guilty  of  mur- 
der. On  the  other  hand,  if  one  gives  a  poi- 
soned apple  to  A,  with  intent  to  murder  A  by 
his  eating,  and  it  should  accidentally  come  to 
the  hands  of  the  child,  and  the  donor  should 
even  interfere  to  prevent  the  child's  eating  it, 
yet  the  child  being  killed  by  eating  the  poi- 
soned apple, the  donor  is  guilty  of  murder;  for 
the  law  will  infer  an  intention  to  kill  the  child, 
even  against  the  fact.  It  is  the  same  thing  as 
to  fraud.  Where  it  depends  on  the  actual  in- 
tent, it  is  for  the  jury — if  upon  the  construct- 
ive intent,  the  whole  is  a  matter  of  legal  infer- 
ence for  the  court. 

We  shall  doubtless  be  told  that  this  is  the 
case  of  a  mere  mortgage,  and  that  therefore 
possession  need  not  follow.  This  position  is 
not  maintainable  ;  and  the  only  case  which 
looks  that  way  is  Barrow  v.  Paxton,  5  Johns., 
258.  The  acknowledged  distinction  between 
a  mortgage  of  goods  and  a  pledge,  will  be 
found  in  1  Pow.  on  Morts. ,  3,  4,  and  in  the  2d 
chapter,  p.  29,  the  subject  is  taken  up,  and 
almost  the  whole  of  that  chapter  is  devoted  to 
the  inquiry,  in  what  cases  possession  of  the 
mortgagor  and  vendor  is  fraudulent  as  to  cred- 
itors and  purchasers  ;  and  mortgages  and  abso- 
lute sales  are  placed  by  him  on  the  same  footing, 
in  which  he  is  abundantly  sustained  by  the 
cases  which  he  cites.  He  begins  the  chapter 
*by  saying  that  "  A  mortgage  being  a  [*1 72 
contract  of  sale  executed,  with  power  to  redeem, 
must  have  all  the  properties  and  qualities  in- 
cidental to  the  validity  of  an  absolute  dispo- 
sition." He  then  proceeds  directly  to  apply 
the  Statute  of  Elizabeth  to  fraudulent  mort- 
gages of  chattels  ;  and  considers  the  mortgagor 
who  continues  in  full  possession,  as  within  its 
purview.  We  do  not  deny  the  doctrine  that 
when  there  is  such  a  conditional  sale,  that  pos- 
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session  in  the  vendor  is  consistent  with  it,  the 
possession  is  no  evidence  of  fraud;  but  a  mort- 
gage is  not  that  case.  There  the  property 
passes  presently,  defeasible  by  condition  sub- 
sequent ;  but  it  is  only  where  the  condition  is 
precedent  that  the  vendor's  possession  may  be 
said  to  be  consistent  with  the  deed.  The  bill 
of  sale  should  be  such  as  to  vest  a  future  inter- 
est ;  as  where  iris  to  become  absolute  on  the 
payment  of  a  sum  of  money  at  another  day. 
What  the  court  say,  in  Barrow  v.  Paxton,  is, 
that  "  delivery  always  accompanies  a  pledge, 
but  a  mortgage  of  goods  is  often  valid  without 
delivery."  These  words  "often  valid,"  are 
very  cautious  and  qualified.  They  are  no 
more  than  may  be  said  of  an  absolute  sale 
without  change  of  possession,  which,  in  com- 
mon with  a  mortgage,  may,  under  peculiar 
circumstances,  often  be  valid.  Barrow  v.  Pax- 
ton  presented  one  of  those  circumstances.  The 
bill  of  sale  retained  a  right  of  distress.  The 
goods  continued  on  the  demised  premises,  and 
the  rights  of  creditors  were  not  at  all  in  ques- 
tion. The  defendant  was  a  purchaser,  with 
full  notice  of  the  plaintiff's  claim — a  mere 
fraudulent  volunteer,  who  had  no  right  to  pro- 
tection. The  remark  of  the  court  that  a  mort- 
gage may  be  often  valid,  unaccompanied  with 
delivery,  is  sustained  by  various  other  ac 
knowledged  exceptions  to  be  found  in  the  2d 
chapter  of  Powell,  before  quoted.  Why  should 
there  be  any  distinction  between  an  absolute 
sale  and  a  mortgage  ?  Why  is  it  that  contin- 
uance of  possession  in  the  vendor  is  holden 
fraudulent  ?  Because  it  gives  him  credit. 
Where  is  the  difference  in  fact,  whether  the 
vendor  has  given  a  mortgage  or  bill  of  sale  ? 
How  much  better  off  is  the  creditor  on  account 
of  the  proviso  in  the  bill  of  sale  than  if  he  had 
been  deprived  of  the  property  without  a  pro- 
viso ?  The  principle  contended  for  on  the 
173*]  other  *side,  leads  to  all  the  evils  of  al- 
lowing an  absolute  sale,  without  a  transfer  of 
possession.  All  the  parties  need  do,  in  order 
to  give  it  complete  effect,  is  to  attach  a  pro- 
viso. 

In  Clayborn  v.  Hill,  1  Wash.,  177,  a  mort- 
gage of  personal  property,  the  possession  con- 
tinuing in  the  mortgagor,  was  declared  valid 
upon  the  sole  ground  that  such  mortgages  were 
recognized  by  a  Statute  of  Virginia,  which 
guarded  against  fraud,  by  providing  that  the 
mortgage  should  be  recorded,  like  our  mort- 
gages of  land.  But,  even  in  that  case,  the 
question  did  not  necessarily  arise  ;  and  the 
conveyance  was  pronounced  void,  on  the 
ground  that  the  equity  of  redemption  had  been 
released,  and  the  possession  of  the  vendor  con- 
tinued notwithstanding.  This  was  the  only 
point  directly  before  the  court.  The  remarks 
in  regard  to  the  mortgage,  as  such(/rf.,  184,  S. 
C.),  are  mere  obiter  dicta  of  the  President. 

The  case  of  CUne  v.  Wood*,  decided  bv  the 
Supreme  Court  of  Pa.,  at  Pittsburgh.  Sept.. 
1819.  MS.  (17  Ves  ,  Jr..  Phil.  ed.  of  1822.  196 
n.  1),  drew  in  question  the  validity  of  an  un- 
recorded mortgage  of  goods,  which  continued 
in  possession  of  the  mortgagor.  It  was  ad- 
judged fraudulent  as  to  creditors,  from  the 
mere  circumstance  of  the  continued  possession ; 
and,  per  Gibson,  ./.,  in  delivering  the  opinion 
of  the  court :  "  The  Statute  13  Eliz.,  does  not 
in  words  declare  a  conveyance  of  goods  fraud- 
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ulent,  where  the  vendor  retains  possession  ; 
but,  in  general  terms,  renders  void  all  convey- 
ances made  to  the  end,  purpose  and  intent  of 
defrauding  creditors.  Hence  it  becomes  in- 
cumbent on  the  courts  to  determine,  from  all 
circumstances  of  the  case,  whether  the  convey- 
ance be  or  be  not  made  with  a  fraudulent  in- 
tention ;  and  in  judging  of  that,  it  is  held  that 
any  neglect  in  leaving  the  vendor  in  possession, 
is  fraudulent  within  the  Statute.  The  general 
rule  is  that  the  possession  must  be  transferred 
to  the  purchaser.  But,  it  has  been  said,  the 
rule  does  not  apply  to  conditional  sales  :  that 
is  altogether  without  foundation  ;  for  neither 
this  Statute  nor  27  Eliz.,  which  provides  for 
the  securing  of  purchasers,  makes  any  differ- 
ence between  absolute  and  conditional  sales. 
The  only  question  is,  whether  the  sale  be  fraud- 
ulent ;  *and  if  it  be,  is  it  within  the  [*174 
Statute  ?  Delivery  of  the  subject-matter  of  the 
contract  is  as  requisite  in  the  case  of  a  mort- 
gage of  goods  as  it  is  in  the  case  of  an  absolute 
sale. 

In  Ryall  v.  Rolle,  1  Atk.,  165,  185,  this  ques- 
tion was  much  considered  and  the  doctrine 
laid  down  is,  in  terms,  the  same  as  that  in 
Clow  v.  Woods.  The  questions  of  fraud  are 
held  to  depend  on  the  same  circumstances, 
whether  they  arise  under  13  Eliz.  or  the  Stat- 
ute of  Bankrupts,  21  Jac.,  1.  The  very  ques- 
tion here  under  consideration  underwent  the 
direct  examination  of  Lord  Hardwicke,  C  ; 
Lee,  Ch,  «/.,  of  the  K.  B  ;  Parker,  Ch.  B.,  of 
the  Exchequer,  and  Burnet,  J.,  of  the  C.  P., 
and  they  all  agreed,  in  terms,  1.  That  the  pos- 
session continuing  in  the  mortgagor  was  not 
consistent  with  the  deed,  and  that  it  was 
fraudulent  in  relation  to  creditors,  considered 
either  under  the  Statute  of  Fraudulent  Con- 
veyances or  of  Bankrupts  ;  and  the  cases  be- 
fore that  decision  (A.  D.,  1749)  to  this  point, 
are  all  summed  up.  in  the  course  of  the  dis- 
cussion, by  the  different  judges.  Burnet,  J. 
says  (1  Atk.,  167,  S.  C.) :  "The  next  ques- 
tion to  be  considered  will  be  in  relation  to  the 
condition  of  creditors,  where  the  debtor  con- 
tinues in  possession  of  the  goods  mortgaged. 
This  was  fraudulent  at  the  common  law,  and 
the  13  Eliz.,  ch.  5,  sees.  1,  2.  provides  against 
it,  that  it  shall  be  void.  There  is  no  distinc- 
tion whether  the  sale  be  absolute  or  condition- 
al.' Again  (Id.,  170)  :  "the  only  thing  con- 
tended for  is,  whether  the  mortgagee  shall  be 
considered  as  the  true  owner,  or  the  mort- 
gagor ;  and  there  i.s  no  doubt  the  conditional 
vendee  is  the  true  owner,  or  proprietary  ;  and 
there  is  no  reason  to  make  a  distinction  be- 
tween an  absolute  and  conditional  vendee, 
but  by  confounding  the  difference  betwixt 
pawns  and  mortgages.  There  might  some 
doubt  arise,  if  this  was  the  case  of  a  pawn,  as 
in  the  case  (3  Bulstr.,  17),  but  it  cannot  be 
doubted  in  the  case  of  a  mortgage,  for  it  is  an 
immediate  sale  to  the  mortgagee,  and  though 
the  mortgagor  may  buy  it  again,  or  redeem  by 
favor  of  a  court  of  equity,  till  then  the  vendee 
is  the  absolute  proprietor.  A  pawn  is  com- 
plete by  a  delivery,  but  on  a  conditional  or 
absolute  sale,  the  sale  is  complete  by  the  con- 
tract, and  the  party  is  entitled  to  a  delivery  of 
the  goods,  as  soon  as  he  has  paid  the  price. 
Salk..  118  ;  Dyer.  20.  2015. "  *  Again  :  [*  1  75 
"  as  there  is  no  authority  to  warrant  a  distinc- 
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tion  between  absolute  and  conditional  sales,  so 
there  is  a  case  that  destroys  it.  Stevens  v.  Sole, 
in  Ch.  Trin.,  1736,  1  Ves.,  352." 

This,  as  I  before  remarked,  should  be  un- 
derstood of  a  sale  defeasible  upon  condition 
subsequent,  not  precedent,  as  in  the  case  put 
by  Burnet,  J.,  of  a  sale  of  goods  which  re- 
main because  the  money  is  not  paid  ;  but,  he 
adds  (lb.):  "  If  a  conditional  vendee  pay  the 
money,  and  does  not  insist  upon  a  delivery  of 
the  goods,  he  confides  in  the  credit  of  the 
vendor,  and  not  in  any  real  or  particular  secu- 
rity ;  and  ought  to  come  in  under  the  com- 
mission, as  much  as  any  other  person  that 
places  a  confidence  in  the  bankrupt,  and  not 
in  any  other  security."  It  is  only,  therefore, 
in  case  of  a  precedent  condition,  that  the  vend- 
or may  hold  possession  ;  and  this  distinction 
was  taken  by  Lee,  Ch.  J.  (Id.,  179),  on  refer- 
ring to  2  Bulst.,  226  ;  and,  on  recurring  to 
what  Coke,  J.,  says,  in  Stone  v.  Grubfiam,  2 
Bulst.,  226,  it  will  be  seen  that  he  makes  the 
same  distinction,  in  terms. 

The  bill  of  sale  in  question,  in  Manton  v. 
Moore,  7T.  R.,  63,  was  but  a  mortgage  ;  and 
yet  it  is  evident  the  court  consider  it  resting 
on  the  same  footing  as  an  absolute  bill  of  sale; 
or  why  should  they  advert  to  the  various  par- 
ticular circumstances  of  the  case  to  find  a 
warrant  for  the  goods  continuing  with  the 
mortgagor? 

Worseley  v.  De  Mattos,  1  Burr. ,  467,  arose 
under  the  Statute  of  1  Jac.,  1,  ch.  15.  It  was 
a  mortgage  of  goods,  and  it  was  agreed  that 
possession  was  material.  Ld.  Mansfield  re- 
marks upon,  and  distinguishes  three  cases  cited 
to  show  that  a  change  of  possession  was  not 
necessary  (Id.,  482,  &c.),  and  says  the  first 
was  against,  and  the  other  two  could  not  be 
considered  as  deciding  the  proposition  ;  and 
proceeds:  "If  he  mortgages  and  parts  with 
the  possession  of  goods,  the  world  has  notice  ; 
but  to  give  priority  from  mortgaging  goods, 
of  which  the  trader  is  allowed  to  act  and  ap- 
pear as  the  owner,  would  be  enabling  him  to 
impose  upon  mankind,  and  draw  them  in  by 
false  appearances.  No  injustice  is  done  to 
such  mortgagee  ;  because  he  really  trusts  only 
to  the  general  credit  of  the  trader.  The  con- 
veyance is  not  a  fraud  against  him,  but  against 
his  other  creditors."  In  Wilson  v.  Day.  2 
Burr.,  827,  which  was  also  the  case  of  a  per- 
176*J  sonal  *mortgage,  he  says  the  same 
thing  (Id.,  830),  and  per  Foster,  J.  (Id.,  831),  a 
trader,  before  bankruptcy,  may  pay  a  particu- 
lar creditor ;  or  he  may  mortgage  his  effects 
to  a  particular  creditor,  with  possession  deliv- 
ered ;  and  here  it  is  a  mortgage,  it  is  true, 
with  a  resulting  trust  to  Lawson  ;  but  there  is 
no  alteration  of  possession  ;  no  delivery,  which 
is  the  badge  of  ownership.  Twine's  case,  3 
Co.,  81,  a,  Wilmot,  J.,  concurred,  in  the  same 
terms.  Ladbroke  v.  Crickett,  2  T.  R. ,  649,  was 
a  question  between  an  execution  creditor  who 
had  levied  upon  a  vessel,  and  a  creditor  by 
bottomry  (in  nature  of  a  mortgage)  on  the  same 
vessel  ;  and  because  the  latter  had  reduced  the 
ship  into  his  own  possession  before  the  levy, 
he  recovered  ;  but,  per  Lord  Kenyon,  Ch.  J.: 
"  If  no  possession  had  been  taken  under  this 
instrument,  it  would  have  been  fraudulent, 
and  any  other  creditor  might  have  taken  her 
in  execution  ;  but  here  the  title  of  the  first 
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purchaser  was  consummated  by  taking  posses- 
sion of  the  ship." 

In  Mace  v.  Cadett,  Cowp.,  232,  Ld.  Mansfield 
takes  up  and  considers  what  is  the  true  dis- 
tinction between  questions  arising  under  the 
13  Eliz.  and  21  Jac.  The  latter,  he  held,  sub- 
jects goods  to  the  commission  of  bankruptcy, 
though  they  were  not  originally  the  bankrupt  s, 
but  were  merely  leased  to  him,  if  he  used  and 
possessed  them  as  owner  ;  and  he  says  if  this 
latter  Statute  "  meant  to  comprehend  nothing 
more  than  is  contained  in  the  preamble,  it 
means  nothing  at  all  ;  because  even  before  the 
statute,  if  a  man  had  conveyed  his  own  goods 
to  a  third  person,  and  had  kept  the  possession, 
such  possession  would  have  been  void,  as  be- 
ing fraudulent,  according  to  the  doctrine  in 
Twine's  case,  3  Rep.,  81."  In  all  other  points 
the  doctrine  is  the  same,  whether  upon  the 
Statute  of  Eliz.  or  James. 

Thus  the  court  will  perceive,  by  adverting  to 
the  cases,  that  they  all  concur  in  the  general 
rule,  whether  the  bill  of  sale  be  absolute  or 
conditional,  that  possession  must  follow  the 
sale.  Cases  where  it  may  be  retained  are  mere 
exceptions  to  the  rule  arising  from  special  cir- 
cumstances. Whether  the  sale  be  absolute  or 
conditional,  a  continuing  possession  in  the 
vendor  may  be  explained,  but  not  in  one  case 
any  more  than  in  the  other.  What  reasons  are 
available,  then,  *in  case  the  sale  is  ab-  [*177 
solute  ?  Property  not  capable  of  delivery  is 
one,  as  a  ship  at  sea.  Where  the  vendor  re- 
fuses to  deliver,  though  the  money  be  paid, 
holds  the  vendee  at  arm's  length,  and  puts  him 
to  his  action  of  trover,  is  another.  It  is  true 
that  it  may  become  material  to  inquire  into  the 
conditions  of  the  sale,  to  see  whether  the  rea- 
sons for  retaining  possession  be  good.  If  the 
sale  be  absolute,  necessity  alone  is  an  excuse. 
If  left  even  from  the  most  humane  motives, 
fraud  is  a  presumption de juris  etde jure,  which 
nothing  can  resist.  By  classifying  the  cases, 
it  will  be  seen  that  there  is  no  difference  of 
principle,  though  there  may  be  in  the  expres- 
sions used.  By  some  cases,  we  are  told  that 
where  one  makes  a  bill  of  sale  to  secure  a  debt 
and  the  bill  is  absolute  on  its  face,  and  there 
is  a  continuance  of  possession  in  the  vendor,  it 
will  be  deemed  fraudulent  unless  such  con- 
duct be  fully  accounted  for.  We  say  necessi- 
ty alone  will  account  for  it  under  this  rule. 
The  same  rule  and  same  explanation  holds 
where  the  owner  sells  for  cash  advanced,  or  an 
antecedent  debt,  though  otherwise  of  money  lent 
to  buy  the  goods  with.  Where  it  is  necessary 
that  the  vendor  should  do  something  about  the 
goods  for  the  benefit  of  the  vendee,  the  form- 
er may  retain  possession  for  this  purpose  ;  and 
circumstances  may  render  it  imperiously  neces- 
sary that  he  should  retain  the  goods  for  the 
purpose  of  selling  them  for  the  vendee's  bene- 
fit. In  such  a  case  the  sale  was  holden  not  to 
be  fraudulent.  For  these  distinctions  see  the 
cases  cited  by  Kent,  Ch.  J.,  in  Slurtevant  v. 
Ballard,  9  Johns.,  337.  Another  exception 
may  perhaps  be  considered  as  established  ;  and 
that  is,  where  the  goods  are  disposed  of  by  a 
public  judicial  sale  to  one,  other  than  the 
creditor,  and  are  left  with  the  debtor  ;  there  it 
may  be  necessary  to  show  actual  fraud.  Cole 
v.  Davies,  1  Ld.  Raym.,  754,  725.  According- 
ly, in  Oulhrie  v.  Wood,  1  Stark.,  367,  369,  Ld. 
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Ellenborough  said  :  "  The  doctrine  of  posses- 
sion applies  to  cases  of  conveyance  from  the 
party  himself.  The  Statute  of  Eliz.  does  not 
apply  to  a  case  like  this,  where  the  property 
is  sold  not  by  the  party,  but  under  a  distress 
for  rent."  Goods  conveyed  by  a  marriage  set- 
tlement, by  a  husband  to  trustees,  in  trust  for 
the  wife.are  also  an  exception,  from  the  pecul- 
iar nature  of  the  transaction  and  the  relation 
of  the  parties.  Cadogan  v.  Kennet,  Cowp., 
432. 

It  cannot  be  pretended  that  the  present  case 
comes  within  any  of  the  exceptions  to  the  gen- 
178*]  eral  rule.  The  doctrine  *is  universal 
that  there  must  be  a  satisfactory  explanation 
why  the  possession  continues  with  the  vendor. 
Here  is  none.  The  possession  was  not  even 
confined  to  a  reasonable  time  for  the  vendor  to 
arrange  his  affairs  as  a  constable.  It  was  left 
for  the  debtor's  own  use,  for  a  long  and  un- 
reasonable time.  No  case  can  be  found  justi- 
fying this.  The  money  was  due  from  the  mo- 
ment of  the  sale,  but  no  time  specified  for  its 
payment.  The  doctrine  of  the  other  side  will 
enable  any  man  to  defeat  his  creditors  of  their 
just  debts,  and  yet  enjoy  his  property  during 
his  whole  life. 

Mr.  8.  M.  Hopkins,  defendant,  in  pro.  per., 
submitted  to  the  court  the  following  proposi- 
tions, points  and  references  in  writing  : 

1.  It  is  admitted  to  be  the  general  rule  that 
asaleof  chattels. unaccompanied  by  possession, 
is.by  presumption  of  law,  prima  facie,  fraudu- 
lent. 

2.  But  this  rule  is  subject  to  exceptions  in 
all  cases  where  the  vendor's  possession  is  for  a 
fair  and  lawful  reason  ;  and  where  that  pos- 
session accompanies  and  follows  the  deed  or 
bill  of  sale.    Cowp.,  432  ;  2  Bulst.,  225  ;  Free, 
in  Ch.,  285  ;  1  Ld.  Raym.,  724  ;  2  T.  R.f  579, 
per  Buller,  «/.;  1  Cr.,  309  ;  9  Johns.,  201,  and 
9  Johns.,  337,  in  which  most  of  the  above  are 
cited. 

3.  And  our  decisions  have  fully  recognized 
the    doctrine  that  sales,  subject  to  a  general 
presumption  of  legal  fraud,  may  still  be  valid 
in  special  cases,  to  be  approved  by  judgment 
of  law,  such,  as,  where  the  intent  is  fair — not 
calculated  to  work  a  wrong,  &c.,  &c.  9  Johns  , 
33,  per  Kent,  Ch.  J.,  "  unless  in  special  cases 
to  be  approved  by  the  court."    5  Johns.,  per 
Spencer,  J. 

4.  And  on  those  grounds  a  bona  fide  mort- 
gage of  goods  is  universally  allowed. 

5.  In  this  case,  the  first  instrument  was  a 
plain  mortgage,  payable  on  demand.     It  has 
all  the  qualities  of  a  mortgage  :   1.  A  debt  ac- 
knowledged. 2.  A  property  conveyed  to  secure 
payment.     3.  A  clause  of  redemption. 

6.  The  second  instrument  was  plainly  a  mort- 
gage also — or  rather  a  continuation  of  the  first, 
occasioned  by  a  second  adjustment  of  the  ac- 
17J)*1  counts,  *made  at  the  close  of  the  year  ; 
and  it  is  upon  the  effect  of  the  second  instru- 
ment that  the  question  turns. 

7.  This  transaction  was  perfectly  fair,  rea- 
sonable, public,  and  well  known  to  the  defend- 
ant below. 

8.  In  such  a  case  as  this,  it  would  be  no  ob- 
jection that  the  property  might  be  kept  from 
the  other  creditors  a  long  time  or  even  forever, 
if  that  had   been   the  intent ;    for  the  other 
ci editors  can  never  have  any  just  claim  upon  it. 
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He  added,  the  conveyance  here  is  of  definite 
property,  which  is  made  the  subject  of  a  defi- 
nite appraisal ;  and  the  bona  fides  admitted. 
There  is  nothing  to  intend.  Everything  neces- 
sary to  sustain  the  transaction  is  found  by  a 
special  verdict,  upon  which,  it  should  be  're- 
membered, the  question  arises.  That  verdict 
finds  the  bona  fides.  It  is  enough  that  it  does 
not  find  mala  fides  ;  and  the  only  question  for 
the  court  to  decide  is,  whether  fraud  arises 
from  such  a  case  by  necessary  legal  intend- 
ment.  The  value  of  the  property  is  short  of 
the  debt.  The  bill  of  sale  provides  that,  on 
payment,  the  surplus  shall  be  released.  Bissell 
did  not  obtain  judgment  nor  even  prosecute 
for  his  debt  till  after  the  pledge  ;  and  the  seiz- 
ure and  conversion  upon  his  execution  was 
before  default  of  paying  the  debt  upon  the  sec- 
ond mortgage. 

Much  has  been  said  about  legal  fraud  and 
fraud  in  fact ;  and  I  agree  that  the  understand- 
ing to  be  derived  from  the  books  is  not  very 
clear,  as  to  what  these  phrases  mean,  and  the 
distinction  between  them.  One  sells  goods 
which,  from  motives  of  humanity  merely,  the 
vendee  still  suffers  to  remain  in  the  possession 
of  the  vendor.  The  rules  of  law  say  this  is  li- 
I  able  to  the  imputation  of  fraud.  The  reason, 
says  the  Atty-Gen.,  is,  because  it  gives  a  false 
credit.  On  this  I  take  issue.  The  reason  is 
totally  different.  It  is  that  the  parties  have 
power  to  hatch  up  a  fictitious  debt,  give  it  the 
appearance  of  fairness,  and  made  it  a  colorable 
lien  on  property.  The  law,  therefore,  comes 
with  a  general  rule  to  supply  the  defect  of  hu- 
man testimony,  and  reach  the  truth.  It  seizes 
upon  indicia  as  a  standard  of  proof,  and  by  a 
*presumption  de  jure,  pronounces  the  [*18O 
continuance  of  possession  fraudulent.  Then, 
I  say,  though  prima  facie  fraudulent,  this  pre- 
sumption may,  in  all  cases,  be  repelled.  It  is 
always  subject  to  be  rebutted  by  proof  that  the 
sale  is  not  fraudulent. 

'  Two  positions  are  taken  on  the  other  side, 
not  exactly  consistent.  It  is  first  said  that  pos- 
session continuing  in  the  vendor  is  always  an 
indication  of  fraud  ;  and  then  again,  that  in 
certain  cases  it  may  be  accounted  for  :  and  that 
the  goods,  being  the  subject  of  a  mortgage,  is 
one  way  of  giving  such  an  account.  The  mo- 
ment you  admit  it  may  be  accounted  for,  the 
rule  is  gone  as  to  there  being  a  presumption  de 
juris  et  de  jure  ;  for  it  depends  upon  and  is  a 
question  of  fact.  If  a  question  of  fact,  may 
not  human  affairs  be  so  modified  as  to  present 
facts  beyond  those  which  have  ever  before  en- 
tered into  any  case  ?  Is  necessity  alone  an  an- 
swer ?  Shall  it  be  said  that  a  bona  fi<le  posses- 
sion and  nobody  injured,  is  not  equally  an 
excuse  ?  One  gives  property  with  fair  appraise- 
ment, to  an  amount  less  than  the  debt,  and 
passes  it  by  mortgages.  Is  not  this  one  of  the 
answers  which  may  be  given  ?  Suppose  it 
mortgaged  at  seven  years  or  seventy  years : 
the  debtor  has  a  right  to  mete  it  out  to  creditors 
as  he  chooses  ;  and  why  not  seventy  years,  if 
no  one  is  injured  ?  But  "  we  cannot  levy  upon 
it."  No  matter.  You  gave  no  credit  on  the 
faith  of  it.  and  are  not  injured.  Then  we  come 
back  to  the  inquiry  ;  wherefore  does  the  law 
object  ?  Why  does  it  interpose  presumption  ? 
I  answer  because,  for  aught  we  know,  there 
may  be  fraud,  and  it  being  so  liable,  we  will 
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presume,  and  deny  the  truth  and  reality  of  the 
business,  and  call  it  a  fictitious  sale  until  ex- 
plained and  answered.  Here  it  is  explained. 
The  record  says  it  is  fair  ;  and  the  plaintiff  in 
error  is  driven  to  the  length  of  saying  that,  in 
the  face  of  a  record,  the  court  must  find  bad 
faith. 

Although  the  line  of  distinction  which  I 
advance,  may  not  be  well  drawn,  yet  it  has 
been  constantly  recognized  by  the  courts.  It 
is  not  necessary  to  extend  our  inquiries  beyond 
the  13  Eliz.  and  the  cases  upon  that  Statute. 
Nor  will  I  say  that  where  third  persons  are 
181*]  injured  by  giving  *credit  or  purchasing 
on  the  faith  of  the  possession,  courts  will  not 
presume  fraud  in  order  to  protect  them.  I 
was  going  on  to  cite  cases  to  establish  the  dis- 
tinction 1  last  advanced;  but  I  will  first  exam- 
ine Edwards  v.  Harben,  2  T.  R.,  597,  Buller, 
/..speaks  of  non-delivery  as  a  circumstance, 
per  se,  which  makes  the  sale  void  in  point  of 
law  ;  and  adds,  "we  are  all  of  opinion,  that  if 
there  be  nothing  but  the  absolute  conveyance 
without  the  possession,  in  point  of  law  it  is 
fraudulent."  It  is  upon  such  propositions  as 
this,  scattered  through  the  books,  that  legal  in- 
tendment  is  insisted  on.  In  that  case  the  vendor 
sold,  but  retained  possesson  ;  and  I  admit  the 
legal  intendment  of  fraud  followed  ;  but  what 
becomes  of  the  presumption,  if  there  be  some- 
thing else  in  the  case  besides  conveyance  and 
possession  ?  How  does  this  differ  from  cases 
of  presumption  de  jure  upon  facts  found  by 
special  verdict,  or  admitted  by  a  demurrer  ? 
Not  one  case  can  be  found  in  which  bona  fides 
was  made  out,  where  fraud  was  ever  presumed; 
and  the  whole  course  of  the  authorities  go  on 
this  ground.  The  late  case  of  Benton  v.  TJiorn- 
Ml,  1  Taunt.,  149  ;  2 Marsh.,  427,  S.  C.,  I  shall 
not  largely  insist  on,  because  I  agree  that  it 
was  of  a  mixed  character  upon  the  question  of 
possession,  which  was  left  to  the  jury,  to  say 
whether  fraudulent  or  not ;  but  contending 
for  delivery  upon  a  mortgage,  is  in  the  face  of 
Barrow  v.  Paxton,  5  Johns.,  258,  decided  by 
this  court,  which  is  a  leading  case,  and  which 
has  guided  the  profession  in  transactions  of  this 
kind  ever  since.  In  Craig  v.  Ward,  9  Johns., 
197,  201,  the  court  say  :  "There  must  be  a 
fraudulent  or  deceptive  purpose  in  view,  or 
implied,  under  the  special  circumstances  of 
the  case.  In  Sturtevant  v.  Ballard.  Id.,  337. 
339,  the  court  again  recognize  fraud  as  matter 
of  actual  intent.  There  must,  say  they  (Id., 
339).  "  be  some  sufficient  motive,  and  of  which 
the  court  is  to  judge,  for  the  non-delivery  of 
the  goods,  or  the  law  will  still  presume  the 
sale  to  have  been  made  with  a  view  to  "delay, 
hinder  or  defraud  creditors."  Again:  "In 
such  cases,  it  has  been  frequently  said  not  to 
be  absolutely  fraudulent  ;  or  not  so  in  point  of 
law,  to  permit  the  donor  to  continue  in  posses 
sion.  The  only  inquiry  would  be  as  to  mat- 
ter of  fact,  whether  the  transaction  was  really 
182*1  and  intrinsically  fair  and  honest." 
And  after  a  full  review  of  the  cases,  the  whole 
are  summed  up  in  these  words:  "  We  may, 
therefore,  safely  conclude,  that  a  voluntary 
sale  of  chattels,  with  an  agreement,  either  in 
or  out  of  the  deed,  that  the  vendor  may  keep 
possession,  is,  except  in  special  cases,  and  for 
special  reasons,  to  be  shown  to,  and  approved 
of  by  the  court,  fraudulent  and  void  as  against 
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creditors."  In  Manton  v.  Moore,  7  T.  R.,  63, 
Grose,  J.,  says:  "lam  of  opinion  that  the 
question  of  fraud  was  for  the  consideration  of 
the  jury,  and  the  duty  of  the  jury,  in  this  case, 
has  devolved  on  the  arbitrator,  who  has  de- 
termined that  there  was  no  fraud."  Kiddv. 
Rawlinson,  2  Bos.  &  P. ,  59,  was  a  purchase  of 
goods  at  sheriff's  sale,  but  not  by  the  judg- 
ment creditor,  and  the  goods  were  left  with  the 
debtor;  and  Ld.  Eldon  relied  upon  this  to  take 
it  out  of  the  general  rule  ;  yet  he  treated  it 
as  a  question  of  fact,  and  left  it  to  the  jury 
to  pronounce  upon  the  intent.  In  Worseley  v. 
DeMattos,  1  Burr.,  484,  per  Ld.  Mansfield: 
"Nay,  the  not  taking  possession,  being  only 
evidence  of  fraud,  may  be  explained."  In 
Ryatt  v.  Rolle,  1  Atk.,  167-8.  per  Burnet,  J.: 
"  Courts  of  equity  and  juries  are  to  consider 
upon  the  whole  evidence,  whether  the  convey- 
ance was  made  with  a  view  to  defraud  or 
not."  In  Heselinton  v.  Gill,  3  T.  R..  620,  621, 
n.  a,  per  Buller,  J. :  "  It  has  been  frequently 
determined,  that  possession  alone  is  not  evi- 
dence of  fraud;  the  transaction  must  be  shown 
to  be  fraudulent  from  other  circumstances." 
In  Edwards  v.  Harben,  2  T.  R.,  597,  per  Bul- 
ler, /. :  "  On  the  other  hand,  there  are  cases, 
where  the  vendor  has  continued  in  possession, 
and  the  bill  of  sale  has  not  been  adjudged 
fraudulent,  if  the  want  of  immediate  posses- 
sion be  consistent  with  the  deed."  The  21 
Jac.  has  a  different  scope  and  object  from  the 
13  Eliz.  and  the  cases  of  Worseley  v.  DeMattos 
and  Ryall  v.  Rolle,  and  other  cases  arising  un- 
der that  Act,  do  not  apply  ;  yet  it  will  be  seen 
by  these  cases,  that  fraud  may  be  disproved 
even  under  the  21  Jac.  This  is  apparent  from 
the  authorities  cited  by  Ld.  Mansfield,  in  the 
latter  case.  1  Burr.,  478,  &c.  Powell  has  been 
cited.  He,  too,  proceeds  throughout  upon  the 
idea  that  no  delivery  may  be  made,  and  yet 
the  transaction  not  fraudulent ;  and  he  sums 
up  the  law  in  this  manner  :  *1  Pow.  [*183 
on  Mort.,  43,  44,  1  Am.  from  4  Lond.  ed. 
"  Another  ground  upon  which  cases  have  been 
considered  as  not  within  the  purview  of  the 
Statute  of  Eliz.  is  that,  by  the  specific  words 
of  the  contract,  possession  was  not  meant  to 
follow  immediately  thereupon  ;  for  the  circum- 
stance which  stains  the  transaction  with  fraud, 
is  the  false  appearance  held  out,  when  one 
thing  is  done  and  an  appearance  permitted, 
which  imports  the  contrary  ;  an  absolute,  un- 
qualified transfer  of  the  right  to  the  vendee, 
but  the  possession  and  use  retained  by  the 
vendor,  with  no  other  object  but  to  defraud. 
But  there  can  be  no  fraud  where  the  appear- 
ances agree  with  the  real  state  of  things.  And 
what  was  the  intrinsic  nature  of  the  contract, 
as  to  the  retaining  or  parting  with  the  posses- 
sion, may  be  made  out  from  the  deeds  where 
the  transaction  is  in  writing,  and  where  the 
transaction  is  en  pais,  by  such  parol  evidence 
as  can  be  adduced  for  the  purpose  of  proving 
it."  Then,  after  illustrating  this  proposition 
by  the  case  of  Bucknal  v.  Royston,  Prec.  Ch., 
285,  he  adopts  (Id.,  45,  46),  the  words  of  Ld. 
Mansfield,  in  Cadoganv.  Kennet,  Cowp.,  432. 
"Therefore  the  Statute  did  not  militate  against 
any  transaction  bona  fide,  and  where  there  was 
no  imagination  of  fraud  ;  and  so  was  the  com- 
mon law.  The  question,  therefore,  in  every 
case  was,  whether  the  act  done  was  a  bona  fide 
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transaction,  or  whether  it  was  a  trick  and  con- 
trivance to  defeat  creditors."  In  Cortelyou  v. 
Lansing,  2  Cai.  Gas.,  202,  per  Kent,  J.,  speak- 
ing of  a  pledge  :  "  It  is,  therefore,  to  be  dis- 
tinguished from  a  mortgage  of  goods,  for  that 
is  an  absolute  pledge,  to  become  an  absolute 
interest  if  not  redeemed  at  a  fixed  time.  Be- 
sides, delivery  is  essential  to  a  pledge  ;  but  a 
mortgage  of  goods  is,  in  certain  cases,  valid 
without  delivery."  Bucknal  v.  Roy&ton,  Prec. 
Ch..  285,  case  227,  is  a  leading  case  upon  these 
questions  as  to  the  validity  of  a  mortgage  with- 
out delivery,  as  between  the  parties,  and  as  to 
creditors,  under  the  Statute  of  Eliz.  Brewer 
there  mortgaged  a  ship  in  port,  with  the  cargo 
and  the  profits  of  the  voyage,  but  retained  pos- 
session, and  sold  the  cargo  and  invested  the 
proceeds  in  other  goods  in  the  course  of  the 
voyage.  A  judgment  creditor  claimed  the 

?aods  upon  the  return  of  the  ship ;  but  the 
84*Jclaim  was  overruled.  *  Was  the  delivery 
in  that  case  impossible  ?  Could  not.  the  advent- 
ure have  been  taken  into  the  lender's  own 
hands,  and  the  money  lent  at  simple  interest, 
instead  of  respondential  Certainly  no  physical 
or  moral  imposibility  intervened.  What,  then, 
becomes  of  the  doctrine  of  necessity  ?  It  is 
admitted  that  a  condition  precedent  shall  ex 
cuse,  according  to  what  Coke,  J.,  says,  in  2 
Bulst.,  226.  But  this  is  only  one  exception 
among  many  ;  and  the  same  effect  has,  again 
and  again,1  been  given  to  a  condition  subse- 
quent. In  Colev.  Davies,  1  Ld.  Raym.,  724-5, 
it  was  resolved  that  if  goods  of  A  are  seized 
upon  a  fieri  facias,  and  sold  to  B,  bona  fide, 
upon  valuable  consideration ;  though  B  per- 
mits A  to  have  the  goods  in  his  possession, 
upon  condition  that  A  shall  pay  to  B  the  money, 
as  he  shall  raise  it  by  the  sale  of -the  goods, 
this  will  not  make  the  execution  fraudulent ; " 
though  it  was  agreed  that  actual  fraud  might 
be  shown.  If  a  mortgage  require  delivery, 
wherein  does  it  differ  from  a  pledge  ?  Yet  a 
distinction  is  constantly  kept  up. 

Mr.  Talcott,  in  reply.  It  is  true  that  the 
books  often  say  possession  continuing  in  the 
vendor  is  only  prima  facie  evidence  of  fraud, 
and  may  be  explained.  This  proposition  I 
admit ;  but  I  deny  its  application  to  the  pres- 
ent case.  It  should  be  taken  in  the  same  sense 
in  which  it  was  advanced  by  Buller,  J.,  in 
Edioards  v.  Harben,  2  T.  R,  587,  but  the  ul- 
terior inquiry  must  be,  is  the  explanation  such 
as  satisfies  the  law.  This  depends  on  the 
nature  of  the  agreement  between  the  parties 
and  the  circumstances  attending  the  sale.  I 
do  not  contend  for  a  physical  or  moral  neces- 
sity as  the  only  explanation  which  can  be 
given.  There  are,  I  admit,  other  cases,  among 
which  Bucknall  v.  Rnyaton  is  the  strongest. 
Ld.  Mansfield  says  (1  Burr.,  482-3)  that  was  a 
case  "  upon  the  course  of  administration  of 
assets,  where  secret  liens  give  priority.  Be- 
sides, the  pos.ses.sion  there  was  a  trust  under 
an  authority  to  negotiate  and  sell  :  and  could 
not  be  meant  to  give  any  false  credit."  As  to 
the  distinction  between  a  mortgage  and  pledge, 
in  the  latter  there  must  be  a  delivery  as  be- 
tween the  pawnor  and  pawnee  ;  the  former 
1 85*]  may  be  good  as  between  *mortgagor 
and  mortgagee  without  delivery,  but  not  as  to 
creditors  ;  and  so  is  the  passage  from  Cortelyou 
v.  Lansing,  as  read  by  the  gentleman;  "a 
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mortgage  of  goods  is,  in  certain  cases,  valid 
without  delivery."  Such  language  recognizes 
the  doctrine  that,  as  a  general  rule,  deliv- 
ery is  necessary  in  the  case  of  a  mortgage. 
Barrow  v.  Paxton,  I  have  shown,  maintains 
the  same  doctrine.  "  Often  valid,"  as  used 
in  that  case,  is  certainly  not  "always."  In 
Bucknal  v.  Boyston  it  was  part  of  the  trust 
that  the  goods  should  remain.  Why  give 
this  reason,  if  possession  is  always  consistent 
with  the  mortgage  ?  Would  it  not  have  been 
enough  to  say,  "here  is  a  mortgage,"  and  stop 
there  ? 

It  is  said  the  jury  have  found  no  fraud.  This 
is  a  mistake.  They  have,  in  the  language  of 
the  cases,  found  certain  facts  and  intents,  and 
referred  the  question  of  law  arising  upon  these 
to  the  court,  and  it  is  a  proper  question  for  the 
court  to  determine.  "  Fraud  is  a  question  of 
law,  and  especially  when  there  is  no  dispute 
about  the  facts.  It  is  the  judgment  of  the  law 
on  facts  and  intents,  as  has  been  frequently 
observed  by  judges  of  the  greatest  eminence. 
9  Johns.,  342,  per  Kent,  Ch.  J.  The  jury 
find  that  a  year  and  a  half  before  the  sale,  a 
large  variety  of  personal  property,  including 
the  horse,  was  conveyed  by  a  bill  of  sale  to 
secure  a  debt,  the  whole  continuing  in  posses- 
sion of  the  debtor  during  all  the  time,  from 
the  date  of  the  bill  of  sale  to  the  time  when 
the  horse  was  taken  in  execution  at  the  suit  of 
the  defendant  below.  These  circumstances, 
standing  alone,  render  the  sale  void  as  to  cred- 
itors, within  all  the  English  cases.  It  lies  with 
the  vendee  to  explain  them,  and  the  court  are 
to  say  whether  the  explanation  be  sufficient, 
as  to  sales  conveying  a  present  interest.  Some- 
thing more  than  mere  convenience  is  necessa- 
ry. Benton  v.  ThornhiU,  7  Taunt.,  149,  cited 
for  the  defendant  in  error,  is  against  him.  That 
was  a  bill  of  sale  for  securing  a  debt,  and  yet 
it  was  left  to  the  jury  to  say  whether  the  ven- 
dee's possession  was  honest.  The  jury  were 
not  called  upon  to  say  whether  the  vendor's 
possession  was  evidence  of  fraud,  but  whether 
the  vendee's  possession  being  colorable,  was 
*not,  in  truth,  the  vendor's  possession;  [*186 
and  if  the  latter,  it  was  agreed  that  the  sale 
must  be  adjudged  fraudulent.  The  jury  found 
possession  in  the  vendee.  The  case  was  put 
upon  the  question  of  possession  alone  ;  and 
the  jury  were  correctly  told,  that  though  the 
debt  was  honest,  yet  the  sale  was  fraudulent 
unless  possession  passed  ;  this,  too,  in  the  case 
of  a  mere  mortgage  or  bill  of  sale,  to  secure  a 
debt.  So  the  jury  here  have  not,  as  supposed, 
found  against  any  fraudulent  intent.  They 
found  possession  continued,  and  for  what  pur- 
pose, expressly  ;  but  it  is  for  the  court  to  pro- 
nounce the  conclusion  of  law,  as  was  held 
in  Benton  v.  ThornhiU.  Maggot  v.  J/tfto,  Ld. 
Hay  in.,  286,  is  relied  on.  In  answer  to  this,  I 
will  barely  refer  to  1  Atk..  176,  where  it  is  said: 
"  If  the  sale  there  had  been  to  any  other  per- 
son than  the  landlord,  it  would  have  bct-n 
fraudulent."  Thus  that  case  is  considered  as 
proceeding  on  a  very  narrow  doctrine,  which 
was  equally  applicable  to  Ban-mo  v.  Paxlon. 
Indeed,  in  the  latter  case,  the  language  of  the 
court  rather  seems  to  put  it  upon  the  doctrine 
of  landlord  and  tenant. 

Curia,   per  SAVAOK,  Ch.  J.     The  facts  in 
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this  case  are  shortly  these  :  In  Sept.,  1817,  one 
Jesse  Dryer  rented  of  Hopkins  a  tavern  stand 
and  small  farm,  at  an  annual  rent  of  $120  ; 
which,  however,  was  subsequently  reduced. 
A  book  account  had  commenced  between 
them  in  Apr.,  preceding.  Settlements  were 
made  at  different  times.  At  one  of  them,  on 
Oct.  1,  1819,  Dryer  was  found  in  arrear 
$274.84J  ;  and  to  provide  for  the  payment  and 
security  of  this  sum,  he  executed  a  bill  of  sale 
of  a  variety  of  articles  of  personal  property, 
including  the  mare  now  in  controversy.  It 
was  agreed  that  the  articles  should  be  ap- 
praised by  Jerome  Curtiss  ;  and,  upon  pay- 
ment being  made,  in  the  articles  or  otherwise, 
the  surplus  and  remaining  articles,  if  any, 
should  be  released.  On  the  next  day  the  ar- 
ticles were  appraisedt>y  Curtiss  at  $237.75,  and 
the  appraisement  indorsed  on  the  bill  of  sale. 

Jan.  1,  1821,  another  settlement  took  place, 
at  which  a  balance  of  $146.61  was  found  due 
187*]  from  Dryer,  *and  another  agreement 
was  written  on  the  same  paper  with  the  first, 
as  follows:  "1821,  January  1.  Settled  the 
amount  of  the  above  to  this  time,  and  adjusted 
the  balance  at  $146.61,  for  which  so  much  of 
the  above  property  as  remains  on  hand  is  to 
remain  liable.  The  mare  above  mentioned  is 
to  be  delivered  to  Malcolm  M'Naughton,  on 
demand,  but  she  is  intended  to  remain  in  said 
Dryer's  use  for  the  present,  and  he  is  to  pay 
into  Elihu  Scofield's  hands,  for  said  Hopkins, 
in  good  judgments  or  securities,  or  to  said 
M'Naughton's  hands,  in  grain,  the  amount  of 
$50,  within  one  month,  and  on  continuing  his 
payments  in  proportion,  the  mare  is  intended 
to  remain  with  him."  Dryer  continued  in- 
debted to  Hopkins,  and  at  the  time  of  the  trial 
in  the  court  below  (May,  1821)  was  still  indebt- 
ed more  than  $100.  A  large  portion  of  his 
debt  was  for  rent.  More  than  one  year's  rent 
was  due  at  the  time  of  the  sale. 

In  the  month  of  Nov.,  1817,  an  account 
commenced  between  Dryer  and  Bissell,  and  in 
Mar.,  1820,  a  considerable  balance  being  due, 
a  suit  was  commenced  against  Dryer,  and  a 
judgment  recovered  in  Sept.  for  $91.58.  Exe- 
cution was  issued  Jan.  4,  1821,  and  delivered 
to  the  sheriff,  who  was  directed  by  Bissell  to 
levy  on  the  mare  while  she  was  off  the  prem- 
ises rented  by  Dryer  of  Hopkins.  This  was 
done  while  the  mare  was  in  Dryer's  possession, 
and  in  Feb.  she  was  sold  at  auction.  Bissell 
became  the  purchaser.  No  rent  was  tendered 
or  offered  to  be  paid,  and  Bissell  had  notice  of 
Hopkins'  claim  on  the  mare  before  the  sale. 

The  object  of  leaving  the  mare  with  Dryer 
was  to  enable  him  to  settle  and  close  his  busi- 
ness as  constable,  he  having  no  other  horse. 
Applications  were  make  to  him  for  the  pur- 
chase of  the  mare,  to  which  he  always  an- 
swered she  was  not  his,  and  that  Hopkins  had 
a  claim  on  her,  or  owned  her.  Hopkins' claim 
was  publicly  known.  There  was  no  secrecy 
about  the  transaction.  When  the  bill  of  sale 
was  executed,  Dryer  was  indebted  to  both 
plaintiff  and  defendant,  and  to  others,  but  no 
judgment  or  execution  of  consequence  was 
obtained  against  him  till  after  the  assignment. 
The  mare  remained  in  Dryer's  possession  from 
188*1  the  date  of  *the  first  instrument,  till 
seized  by  the  sheriff  Part  of  the  articles  had 
been  delivered  and  credited  on  account. 
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The  bill  of  sale  of  Oct.  1,  1819,  was  clearly 
a  mortgage  payable  on  demand,  and  I  can  see 
no  grounds  for  the  imputation  of  fraud  in 
fact ;  nor  do  I  conceive  the  facts  such  as  to 
constitute  legal  fraud.  It  is  very  distinguish- 
able from  Twine's  case,  3  Rep. ,  80.  The  prop- 
erty was  received  at  a  fair  valuation.  The 
donor  continued  in  possession  ;  but  no  person 
was  deceived  or  defrauded.  There  was  no 
secrecy — no  concealment — no  suit  pending  till 
several  months  afterwards. 

I  do  not  think  it  necessary  to  enter  upon  a 
minute  review  of  the  cases.  Kent,  Ch.  J. ,  has 
examined  many  of  them,  in  Sturtevant  v.  Bed- 
lard,  9  Johns.,  338,  and  comes  to  the  conclu- 
sion that  a  voluntary  sale  of  chattels,  with  an 
agreement,  either  in  or  out  of  the  deed,  that 
the  vendor  may  keep  possession,  is,  except  in 
special  cases,  and  for  special  reasons,  to  be 
shown  to  and  approved  of  by  the  court,  fraud- 
ulent and  void  as  against  creditors.  The 
learned  judge,  no  doubt,  intended  to  stay  here, 
as  in  Barrow  v.  Paxton,  5  Johns.,  261,  that 
possession  continuing  in  the  vendor  is  only, 
prima  facie,  evidence  of  fraud,  and  may  be  ex- 
plained. The  question  in  every  case  is,  whether 
the  act  done  is  a  bona  fide  transaction,  or 
whether  it  is  a  trick  and  contrivance  to  defeat 
creditors.  Cadogan  v.  Kennet,  Cowp.,  435. 
The  possession,  by  the  vendor,  of  personal 
chattels  after  the  sale,  is  not  conclusive  evi- 
dence of  fraud.  The  vendee  may,  notwith- 
standing, upon  proof  that  the  sale  was  bona 
fide,  and  for  a  valuable  consideration,  and  that 
the  possession  of  the  vendor,  after  such  sale, 
was  in  pursuance  of  some  agreement  not  in- 
consistent with  honesty  in  the  transaction, 
hold  under  his  purchase,  against  creditors. 
These  points  were  directly  resolved  in  Brooks 
v.  Powers,  15  Mass.,  244.  It  appeared  in  that 
case,  that  one  Witt,  in  the  years  1816  and  1817, 
lived  on  a  farm  of  the  plaintiff,  under  distinct 
leases  for  each  year,  dated  the  1st  Apr.  Apr. 
14,  1817,  a  few  days  before  the  defendant's 
attachment  issued,  Witt  gave  the  plaintiff  a 
bill  of  sale  of  the  oxen  in  controversy,  and  de- 
livered them  on  the  farm  in  payment  of  the 
rent  of  part  of  the  preceding  *year  and  [*189 
the  whole  of  the  ensuing  year.  The  plaintiff 
then  agreed  that  Witt  should  have  the  oxen  to 
carry  on  the  farm,  and  they  remained  in  his 
possession  when  the  defendant  caused  them  to 
be  seized  under  his  attachment.  The  court 
held  the  sale  valid,  and  expressed  themselves 
generally  as  to  the  effect  of  the  vendor's  con- 
tinuing in  possession  in  the  manner  I  have  al- 
ready stated.  Benton  v.  Thornhill,  7  Taunt., 
149.  is  a  case  somewhat  similar. 

The  reason  why  the  continuance  of  the 
vendor  in  possession  will  be  accounted  fraud- 
ulent is,  that  it  gives  him  a  false  credit,  by 
which  third  persons  are  deceived.  That  reason 
fails  in  this  instance.  When  the  bill  of  sale 
was  executed,  Dryer  was  known  to  be  indebted 
to  several  persons,  but  whether  he  was  reputed 
to  be  insolvent  does  not  appear.  His  landlord 
had  an  undoubted  right  to  secure  himself  for 
his  rent.  Dryer  had  a  right  to  prefer  one  cred- 
itor, provided  it  were  fairly  and  honestly  done. 
In  this  case,  the  bona  fides  of  the  transaction  is 
not  questioned.  A  good  reason  is  given,  in 
my  judgment,  why  the  tenant  was  not  at  once 
stripped  of  his  property,  as  thereby  his  power 
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•of  acquiring  the  means  to  pay  his  debts  would 
have  been  taken  from  him.  No  deception  was 
practiced.  The  transaction  was  public.  Dryer 
himself  always,  after  the  mortgage,  stated  the 
property  of  the  mare  to  be  in  Hopkins.  Bissell 
knew  it  before  the  sale,  and  probably  before 
he  prosecuted  Dryer. 

In  my  opinion  the  Common  Pleas  decided 
•correctly,  and  their  judgment  should  be  af- 
firmed. . 

Judgment  affirmed.1 

Cited  in— 8  Cow.,  453;  2  Wend.,  449,  600 :  3  Wend., 
-349 ;  4  Wend.,  518 ;  5  Wend.,  375 ;  8  Wend.,  391 ;  9 
Wend.,  200;  16  Wend.,  527;  20  Wend..  519,  548;  24 
Wend.,  136;  4  Hill,  290;  2  Edw.,  320;  15  N.  Y.,  120; 
44  N.  Y.,  248  ;  19  Hun,  173  :  3  T.  &  C.,  414 ;  20  How. 
Pr.,  71;  1  Pet..  449;  4  Mason,  535;  Olcott,  202;  2 
Wood  &M.,  117,  387;  37  Am.  Dec.,  142(3  Met.,  332);  28 
Am.  Dec.,  40  (4  Blackf..  26);  46  Am.  Dec.,  374;  29 
Cal.,  477;  37  Am.  Dec.,  143  (3  Met.,  333);  28  Am.  Dec., 
40  (4  Blackf.,  2tt):  46  Am.  Dec.,  374  (2  Ga..  1);  24  Am. 
Dec.,  589  (3  Yerg.,  475);  20  Am.  Dec.,  637  ;  37  Am. 
Dec.,  91  (2  Met.,  358). 

1.— Perhaps  nothing  farther,  upon  the  much  liti- 
gated question,  how  far  possession  by  the  vendor. 
After  a  sale  of  goods,  shall  be  evidence  of  fraud  as 
to  creditors,  ever  can  be  reached  by  way  of  legal 
rule,  than  what  is  advanced  by  the  court  in  this 
•case,  to  wit :  that  such  possession  is,  prima  facie, 
evidence  of  fraud,  but  may  be  explained.  Vide 
Dickenson  v.  Cook,  17  Johns.,  333.  It  seems  to  be 
.a  mere  rule  of  evidence  calculated  to  shift  the  onus 
probandi  from  the  creditor  to  the  vendee.  The  de- 
tails or  circumstances  which  shall  constitute  fraud, 
like  those  of  usury,  or  the  degree  of  neglect  which 
shall  render  a  man  liable  in  an  action  on  the  case, 
seein  to  mock  the  efforts  of  a  general  rule,  and 
190*]  must  be  ranged  forever  without  the  *line 
which  divides  the  province  of  the  court  from  that 
of  the  jury.  The  law  may  declare  that  fraud  shall 
vitiate  the  sale ;  but  as  the  devices  by  which  that 
fraud  is  to  be  compassed  and  disguised  may  be 
various,  so  the  evidence  by  which  it  is  to  be  estab- 
lished or  repelled  must  frequently  vary  with  the 
«ases  as  they  arise. 

Some  judges  have  started,  with  a  high-toned  rule, 
that  unless  a  change  of  possession  follows  imme- 
diately, it  is  not  only  evidence  of  fraud,  but,  per  se, 
makes  the  sale  fraudulent  and  void.  Edwards  v. 
Harben,  2  T.  R.,  598-7,  per  Duller.  J.;  Hamilton  v. 
Russell,  1  Cr.,  317,  318,  oer  Marshall.  Ch.  J".;  Dawes  v. 
•Cope.  4  Binn.,  per  Tilghman,  Ch.  J.  But  these 
learned  judges  were  embarrassed  with  numerous 
exceptions  in  the  outset ;  and  when  the  late  Ch.  J. 
Kent  made  an  effort,  in  Sturtevant  v.  Ballard,  9 
Johns.,  337,  to  introduce  the  same  rule,  as  far  as 
possible,  into  the  jurisprudence  of  this  State,  he 
found  it  incumbered  with  the  following  exceptions, 
which  he  enumerates:  1.  Where  a  creditor  is  know- 
ing and  assenting  to  the  sale.  Steel  v.  Brown,  1 
Taunt.,  381.  2.  Where  the  sale  is  conditional  (per 
Coke../.,  in  Stone  v.  Orubham,  2  Bulst.,  225:  and 
per  Buller,  J.,  in  Edwards  v.  Harben,  2  T.  It..  596), 
t.  e.,  in  the  last  case,  a  condition  precedent  to  be 
performed  by  the  vendee.  3.  Where  the  goods  re- 
main with  the  vendor,  to  be  sold  for  the  benefit  of 
the  vendee,  the  vt?ndor  being  a  borrower  on  bot- 
tomry (i.  e.,  a  mortgagor),  the  trust  being  declared 
by  the  deed.  Bucknal  v.  Royston.  Prec.  in  Ch., 
285.  4.  Where  A  purchases  the  g«>ods  on  a  H.  fa.  in 
infavorof  B,  and  leaves  them  with  the  Judgment 
debtor,  to  the  intent  that  he  pay  for  and  redeem 
them.  Cole  v.  Davies,  1  Ld.  Raym  ,  724.  5.  Where 
the  goods  purchased  in  this  manner  are  left,  from 
benevolence,  or  for  a  temporary  and  honest  pur- 
pose. Kidd  v.  Rawlinson,  2  Bos.  &  P.,  59.  6.  Where 
money  is  lent  to  buy  furniture,  and  a  bill  of  side 
honestly  taken  to  secure  the  repayment  of  the 
money.  7.  Where  the  purchase  was  a  fair  one,  at 
public  sale,  and  the  (roods  are  left  with  a  relation  or 
friend.  Per  Shippen.  Ch.  J.,  in  Wnters  v.  M'Clellan. 
4  Dull.,  208.  8.  Where  the  vendor  is  an  intended 
hustmnd,  and  sells  to  trustees  to  make  a  marriage 
settlement  upon  his  future  wife.  Haselinton  v. 
Gill,  3  T.  K.,  620.  in  notes :  Cadogan  v.  Rennet, 
Cowp.,  432.  And  he  concludes  that,  except  In  spe- 
cial cases,  and  for  special  reasons,  to  be  shown  to 
and  approved  of  by  the  court,  continuance  of  pos- 
session is  fraudulent. 

To  these  may  be  added,  from  our  own  reports,  9 
Barrow  v.  Puxton,  5  Johns.,  258,  where  stress  was 
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laid  almost  exclusively  on  the  circumstance  that 
the  bill  of  sale  was  a  mortgage.  U.  S.  v.  Hooe,  3 
Cr.,  88,  89,  POT  Marshall,  Ch.  J.,  8.  P.  10.  Where  the 
non-delivery  arises  from  the  sickness  of  the  vend- 
or's depositary.  Beals  v.  Guernsey,  8  Johns.,  451. 
To  these  exceptions  may  be  added  :  11.  Where  the 
assignment  is  of  a  cargo  in  a  ship  lying  at  the  port 
where  the  assignment  is  executed,  but  bound  to  a 
foreign  port,  the  assignment  providing  that  remit- 
tances shall  be  made  to  liquidate  the  debt  due  to  the 
vendee,  in  consideration  of  which  debt  the  assign- 
ment is  made,  &c.  Dawes  v.  Cope.  4  Binn.,  258.  12. 
Where  the  Conveyance  was  late  on  Saturday  night, 
and  the  possession  remained  unchanged  till  Mon- 
day. Wilt  v.  Franklin.  1  Binn.,  517.  13.  The  Su- 
preme Court,  in  M'Instry  v.  Tanner,  9  Johns.,  135, 
seem  to  question  the  right  of  the  creditor  in  an 
*execution,  to  purchase  goods  under-tois  exe-  [*191 
cution  and  leave  them  with  his  debtor,  but  in  En- 
gland even  this  distinction  is  done  away  by  the  case 
of  Watkins  v.  Birch,  4  Taunt.,  822. 

See  Reed  v.  Blades,  5  Taunt.,  216,  S.  P.,  per  Gibbs, 
J.;  Guthrie  v.  Wood,  1  Stark.  N.  P.,  367. 

*15.  A  ship  abroad  may,  of  course,  be  sold,  [*192 
and  possession  retained  by  the  vendor  till  her  re- 
turn. Putnam  v.  Dutch,  8  Mass.,  287. 

16.  Abonajldesale  of  bricks  in  a  brickyard,  ac- 
companied with  a  lease  of  the  yard  to  the  vendee, 
until  the  bricks  should  be  sold  and  removed,  was 
held  valid  against  the  creditors  of  the  vendor,  with- 
out actual  removal.  Allen  v.  Smith,  10  Mass.,  308. 
See  Benton  v.  Thornhill,  7  Taunt.,  149. 

*The  case  of  Dewey  v.  Baynton,  6  East,  257,  [* J  94 
presents  another  exception,  viz. :  that  a  wife  may, 
after  marriage,  buy  her  husband's  personal  prop- 
erty in  exchange  for  her  separate  estate,  and  leave 
it  in  his  possession  as  before ;  and  yet  this  shall  not 
be  deemed  fraudulent  as  to  creditors,  provided  it 
be  proved  fair  in  all  other  respects. 

*A  motion  was  afterwards  made  in  Dewey  [*195 
v.  Baynton,  for  a  new  trial,  which  was  granted ; 
the  cause  tried  a  second  time,  when  a  verdict  was 
aurain  obtained  for  the  plaintiff,  upon  which  a  mo- 
tion was  again  made  for  a  new  trial  upon  the  cir- 
cumstances as  above  detailed  from  the  report  of  the 
case  in  6  East,  257;  but  in  the  meantime,  the  ques- 
tion was  again  up  before  the  Ld.  Chancellor  in  Lady 
Arundell  v.  Phipps,  10  Ves.,  146,  7,  &o.,and  his  opin- 
ion shows  the  great  variety  of  considerations  which 
may  enter  into  a  question  of  fraud. 

*19.  The  modern  English  decisions  seem  to  [*198 
maintain  a  determined  conflict  with  the  strong  rule 
in  Edwards  v.  Harben.  2  T.  R..  596.  See  Steward  v. 
Lombe,  1  Brod.  &  Bingh.,  506 ;  Kidd  v.  Rawlinson, 
2  Bos.  &  P.,  59. 

*In  Steel  v.  Brown,  1  Taunt.,  381,  Law-  \_*ZOO 
rence,  J.,  said :  "  Edwards  v.  Harben  is  good  law, 
though  not  applicable  here." 

20.  Exceptions  to  Edwards  v.  Harden  are  multi- 
plying in  this  country.  In  Bartlett  v.  Williams,  1 
Pick.,  288,  A  gave  a  bill  of  sale  of  a  vessel  to  B.,  and 
B  promised  in  writing  to  reconvey  upon  the  pay- 
ment of  a  promissory  note  due  from  A.  B,  how- 
ever, did  not  take  possession  until  8  months  after 
the  delivery  of  the  bill  of  sale.  Held,  nevertheless, 
that  B's  title  was  good  against  an  attachment  made 
by  a  creditor  of  A.  after  such  possession  taken. 
Putnam,  J.,  who  delivered  the  opinion  of  the  court, 
recognizes  Edwards  v.  Harben  as  sound  law  ;  "  but 
there,"  he  says,  "the  vendee  did  not  obtain  posses- 
sion under  the  bill  of  sale,  before  the  right  of  the 
creditors  of  the  vendor  accrued : "  and  he  relies  for 
the  distinction  upon  Robinson  v.  Donnell.  2  B-  &  A., 
134.  See,  also,  Bedlam  v.  Tucker.  1  Pick.,  as9. 

*A  mortgage  of  goods,  as  to  the  possession  [*2O3 
continuing  in  the  mortgagor,  has  been  considered 
by  several  of  the  State  Legislatures,  on  the  same 
footing  with  a  mortgage  of  lands:  and  provision  by 
statute  accordingly  made  for  recording  the  mort- 
gage in  both  cases.  Such  was  the  law  of  Virginia, 
as  appears  by  Clayb»rn  v.  Hill,  1  Wash.,  177.  There 
it  is  valid,  if  recorded;  otherwise  not,  where  the  pos- 
session continues  with  the  mortgagor.  *M.  [*2O3 
But  in  relation  the  absolute  unconditional  sales,  the 
doctrine  in  Edwards  v.  Harben,  and  Hamilton  v. 
Russell,  N  maintained  in  its  highest  tone,  t.  e..  that 
retaining  possession  Is.  )>cr  w,  fraudulent  in  law,  not 
merely  evidence  of  fraud.  Fitzburgh  v.  Anderson, 
2  Hen.  &  Munf.,  302,  3.  per  Roane,  J.:  Alexander  v. 
Deneale,  2  Munf.,  341 :  Williams  v.  Farley.  Oilmor's 
Va.,  15.  On  the  other  hand,  where  a  statute  pro- 
vides that  hills  of  sale  shall  be  registered,  the  mere 
circumstance  of  recording  will  not  be  conclusive 
evidence  of  good  faith ;  but  the  sale  may  Ix- im- 
peached for  fraud  notwithstanding.  Such  is  the 
law  of  Mil.,  where,  it  teems,  the  Statute  require* 
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even  an  absolute  bill  of  sale  to  be  recorded  ;  yet  the 
vendor's  continuing  in  possession.  to  evidence  of 
fraud.  Garrelt  v.  Hughlett,  1  Harr.  &  J..  3.  In  N. 
C.,  where,  Itseetns,  the  name  statute  reputation  .  pre- 
vails (Hodges  v.  Hay  wood.  414.  415.  per  Our.),  the 
authority  of  Kuwards  v.  Harben,  is  denied  and  pos- 
ewion  declared  prtma  facie  evidence  of  fraud 
eivlv  (/•/..  Vlck  v.  Keg*.  2  Haywood.  136:  *alkner 


meivv  (•..      c       .          .  . 

v  IVrkiiiH.  /•'-.  224):  while  that  case  has  boon  adopted 
In  Its  greau-st  extent  by  the  Judges  of  Tennessee. 
Kaygau  v.  Kennedy,  1  Tenn..  §7.  So  in  S.  U  Ken- 
Mil  v.  lion.  2  Hep.  Const.  Court.  S.  C..  126.  See, 
also.  Vredenhurgb  v-  White.  1  Johns.  Gas.,  158; 
Butt*  v.  Swurtwood,  2  Cow.,  431  ;  Brooks  v.  Powers, 
16  Mas*..  244. 


2OO*]  *ADKIN8 

v. 
BREWER  AND  HARVEY. 


Itnte  of  Attachment,  without  Proper  Proof— 
Goodt  of  Defendant  Sold— Justice  and  Plaint- 
iff, Liable  for -Trespass. 

To  give  a  justice  Jurisdiction  of  a  cause  upon  at- 
tachment, proof  must  be  made  that  the  defendant 
Is  concealed,  or  has  departed,  &c.  And  if  the  at- 
tachment issue  without  such  proof,  and  be  ex- 
ecuted, the  whole  proceeding1  being1  void,  the  jus- 
tice and  the  plaintiff  arc  trespassers. 

So,  come  Semitic,  if  security  by  bond  be  not  given. 
or  mere  blank  bonds  executed  by  the  surety. 

In  trespass  against  a  justice  for  issuing  attach- 
ments and  executions,  &e.,  which  were  void,  it  ap- 
peared that  the  constable,  who  levied  and  sold  under 
these,  had  several  other  executions,  older  than  the 
void  ones,  upon  which  he  levied  and  sold  at  the 
same  time,  and  the  sale  was  under  all  the  executions 
indiscriminately;  but  the  void  executions,  as  well 
aa  the  others,  were  satisfied  by  the  sale,  and  the 
money  paid  to  the  plaintiff ;  held,  that  trespass  lay 
oKaiiiHt  the  justice  and  party. 

When  the  justice  wants  jurisdiction,  he  is  liable 
as  a  trespasser ;  otherwise,  where  he  has  jurisdic- 
tion, ana  errs  In  the  exercise  of  it. 

In  trcspa&s  against  an  officer,  for  issuing  process, 
by  virtue  of  which  the  plaintiff's  goods  are  taken, 
to  justify  the  taking,  the  officer  must  show  affirma- 
tively, on  his  part,  that  he  had  jurisdiction ;  espe- 
cially where,  from  the  plaintiff's  proof,  there  is 
reason  to  presume  that  the  proper  steps  were  not 
taken  to  confer  jurisdiction. 

Citations— 10 Johns. ,189;  HJohns.,  175;  17 Johns., 
146 ;  2  Johns.  Cas..  27 ;  14  Johns..  246 ;  19  Johns.,  39. 

ON  error  from  the  Otsego  C.  P.  The  action 
in  the  court  below  was  trespass  by  Adkins 
against  Brewer  and  Harvey,  for  taking  and 
carrying  away,  and  converting  the  goods  and 
chattels  of  Adkins.  Plea,  not  guilty.  The 
cause  came  on  to  be  tried  in  Feb.  Term,  1822, 
when  the  plaintiff  called  one  White  as  a  wit- 
ness, who  testified  that  he  went,  at  the  request 
of  Harvey,  to  the  office  of  Brewer,  who  was  a 
justice  of  the  peace,  in  order  to  become  bail 
for  Harvey,  to  procure  certain  attachments 
against  Adkins,  which  Harvey  contemplated 
taking  out ;  that  the  witness,  in  conjunction 
with  Harvey,  signed,  sealed  and  delivered 
printed  blank  bonds  for  that  purpose ;  that 
one  of  them  was  either  partially  or  totally  filled 
up  before  its  execution:  that  three  others  were 
signed,  sealed  and  executed  in  blank  (these 

NoTB.-Per»»mal  liability  of  Judicial  offlccrs-Of 
•g*rapefr»-1rfciii  prnuusi  protect  torn  to  an  officer. 
See  Yates  v.  Lansing.  9  Johns..  3»5 ;  Wallsworth  v. 
Mc-Tiil lough.  10  Johns..  93;  Warner  v.  Shed,  10 
John*.,  138 ;  Henderson  v.  Brown.  1  Cal.,  92,  note* 
•8 


were  then  produced,  and  appeared  still  to  be 
blanks);  that  the  witness  was  in  a  hurry,  as 
well  as  Harvey  ;  that  the  witness  delivered  the 
bonds  to  Brewer,  the  justice,  with  directions- 
to  fill  them  up ;  *that  Brewer  was  [*2O7 
then  filling  up  an  attachment.  The  counsel 
for  the  defendant,  on  notice,  produced  but  one 
attachment.  The  counsel  for  the  plaintiff 
then  gave  in  evidence  three  several  execu- 
tions, issued  upon  three  several  judgments,  by 
Brewer  against  Adkins,  in  favor  of  Harvey, 
and  also  proved  that  the  property  in  question 
was  sold  by  one  Holden,  a  constable,  by  virtue 
of  an  execution  in  favor  of  one  Aaron  Bige- 
low,  and  seven  executions  in  favor  of  Selah 
Havens,  all  older  than  Harvey's,  as  well  as  by 
virtue  of  the  several  executions  issued  by 
Brewer  ;  that  about  $102  of  the  money  raised 
by  the  sale  was  paid  to  Harvey,  upon  his  ex- 
ecutions, which  were  issued  on  judgments 
rendered  upon  attachments  where  no  bond* 
had  been  filled  up,  or  executed,  otherwise  than 
as  above  stated. 

The  counsel  for  the  defendant  thereupon 
moved  for  a  nonsuit,  which  was  opposed,  on 
the  ground  that  there  was  no  evidence  of  any 
proof  of  the  absence  or  concealment  of  the 
plaintiff  having  been  taken  at  the  time  the  at- 
tachments issued ;  and  that  no  bonds  were 
taken  pursuant  to  the  23d  section  of  the 
Twenty-five  Dollar  Act;  that  the  defendants, 
were,  therefore,  trespassers  ;  but  the  motion 
was  granted  by  the  court  below,  on  the  ground 
that  the  judgments  were  voidable  only  ;  and 
that  inasmuch  as  it  appeared  that  the  consta- 
ble's sale  was  made  on  a  variety  of  other  ex- 
ecutions, as  well  as  Harvey's,  without  discrim- 
ination, trespass  would  not  lie.  To  this  opin- 
ion the  plaintiff  excepted. 

Mr.  8.  M.  Hopkins,  for  the  plaintiff  in  error, 
cited  1  R.  L.,  398,  sec.  23  ;  Vosburgh  v.  Welch, 
11  Johns.,  175;  Curry  v.  Pringle,  Id.,  444; 
Percivalv.  Jones,  2  Johns.  Cas.,  49;  Cane  v. 
Shepherd,  Id.,  27;  Bigelow  v.  Stearns,  19  Johns., 
39  ;  Collins  v.  Ferris,  14  Johns.,  246  ;  Cable  v. 
Cooper,  15  Johns.,  152  ;  1  Phil.  Ev.,  150. 

Mr.  I.  Seelye,  contra,  to  show  that  the  law 
would  presume  the  proper  proof  to  have  been 
taken  before  the  attachments  issued,  cited 
Van  Dyck  v.  Van  Buren,  1  Cai.,  84  ;  England 
v.  Slade,  4  T.  R.  .682;  Jackson  v.  Woolsey,  11 
Johns.,  456  ;  per  Yates,  J.;  Gray  v.  Gardner ; 
3  Mass.,  399;  Coleman  v.  Anderson,  10  Id., 
105;  1  Phil.  Ev.,  150,  151,  2d  *Am.  [*2O» 
from  3d  Loud.  ed. ;  The  King  v.  Hawkins,  1 1 
East.  216,  per  Ld.  Ellenborough,  C h.  J.-r 
Powett  v.  Milbanke,  3  Wils.,  362,  366  ;  2  Bl. 
852,  S.  C.;  Williams  v.  The  E.  1.  Co.,  3  East, 
192  ;  Monk  v.  Butler,  1  Rol.,  83  ;  Dr.  Haracot'* 
case,  Comb.,  202 ;  Bull.  N.  P.,  298  ;  Evans  v. 
Birch,  3  Campb.,  10,  12  ;  Peak.  Ev.,  5  ;  Hart- 
well  v.  foot,  19  Johns.,  345. 

He  said  that  all  the  executions,  except  three, 
were  admitted  to  be  regular ;  and  the  sale 
being  upon  them  all,  indiscriminately,  trespass 
would  not  lie.  The  action  should  have  been 
case.  The  proceeding  is  like  taking  an  exces- 
sive distress  for  which  trespass  will  not  lie. 
A  party  having  two  authorities  may  justify 
under  one,  though  the  other  be  void.  Crother 
v.  Ramsbottom,  7  T.  R.,  654,  per  Lawrence,  /.; 
Qreenmllev.  CoU.  of  Physicians,  12  Mod.,  386, 
per  Holt,  Ch.  J.  And  as  to  the  remedy  by 
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trespass,  he  cited  Hutching  v.  Chambers,  1 
Burr.,  579  ;  Lynne  v.  Moody,  2  Str.,  851. 

Though  there  were  no  bonds,  this  was  error 
merely  ;  and  the  attachments,  therefore,  not 
void  for  this  reason,  but  voidable  only.  Butter 
v.  Potter,  17  Johns.,  145;  Prig  v.  Adams,  2 
Salk.,  674. 

Though  the  attachment  had  been  on  the 
oath  of  the  party,  it  would  have  been  error 
merely.  Van  Sttenbergh  v.  Kortz,  10  Johns., 
167.  So,  if  without  oath. 

Curia,  per  SAVAGE,  Ch.  J.  The  defendants 
are  called  on  directly,  not  collaterally,  to  show 
why  they  have  undertaken  to  dispose  of  the 
plaintiffs  property.  They  must  then  show  a 
lawful  authority.  A  power  to  act  is  the  first 
thing  to  be  shown  by  a  court  of  limited  special 
jurisdiction.  To  give  the  justice  jurisdiction, 
it  must  appear  that  the  person  against  whose 
property  an  attachment  is  sought,  is  either 
concealed  within  the  county,  with  the  intent 
mentioned  in  the  Act,  or  has  departed,  or  is 
about  to  depart  the  country,  with  the  like  in- 
tent. 

In  Van  Steenbergh  v.  Kortz,  10  Johns.,  169, 
the  court  seem  to  consider  the  proof  of  this 
necessary  to  confer  jurisdiction;  and  Spencer, 
J. ,  takes  the  distinction  between  proof  before 
2O9*]  *a  court  which  is  to  give  it  jurisdic- 
tion, and  before  a  court  that  already  has  juris- 
diction. 

In  Vosburgh  v.  Welch,  11  Johns.,  175,  the 
court  says  the  justice  must  be  considered  as 
having  issued  the  attachment  without  any 
proof  whatever  of  the  departure  or  conceal- 
ment required  by  the  act ;  and.  of  course, 
without  authority."  The  rule  as  to  the  justice's 
liability,  is,  that  when  he  has  no  jurisdiction 
whatever,  and  undertakes  to  act,  his  acts  are 
coram  non  judice,  and  void — equally  so  if  he 
was  not  a  justice.  If  he  has  jurisdiction,  but 
errs  in  exercising  it,  then  his  acts  are  not  void, 
but  voidably  only.  In  the  former  case  he  is 
personally  liable— in  the  latter  not.  17  Johns. , 
146;  2  Johns.  Cas.,  27;  14  Johns.,  246;  19 
Johns.,  39. 

I  do  not  consider  this  case  as  coming  within 
the  rule  that  an  officer  is  presumed  to  have 
done  an  act,  the  omission  of  which  Avould 
render  him  liable  for  negligence.  There  is 
presumptive  proof,  at  least,  that  no  evidence 
was  taken  by  the  justice,  and  positive  proof, 
that  no  security  was  taken,  except  in  one  cause 
out  of  four.  The  sale  by  the  constable,  after 
the  other  executions  were  satisfied,  could  not 
be  justified,  except  upon  the  authority  of  these 
executions  ;  and  as  they  were  void,  there  was 
no  authority  whatever  ;  all  persons  concerned 
were  trespassers. 

The  judgment  of  the  court  below  must  be 
reversed. 

Judgment  reversed. 

Cited  in-8  Cow.,  187 ;  3  Wend.,  248 ;  4  Wend.,  441 . 
7  Wend.,  203;  8  Wend.,  466 :  10  Wend.,  199: 13  Wend., 
48 ;  10  Wend..  44.  385 :  4  N.  Y..  256.  383 :  55  N.  Y.,  4 ;  J 
Luns.,  48:  3  Itarb..  188:  4  Barb..  16;  A  Barb.,  610.  B23; 
14  Barb.,  98:  83  Barb.,  442;  3  How.  Pr.,  349:  4  How 
Pr.,  430:  6  How.  Pr.,  74;  1  Co,  It.  N.  8.,  269;  Abb 
Ad.,  467  ;  37  Wls.,  545;  47  Am.  Dec.  60  (2  DOUR.,  433) 
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*  WHITNEY  [*21O 

v. 

THE    AMERICAN     INSURANCE     COM- 
PANY. 

Marine  Insurance — When  Valuation  Conclu- 
sive— Insurance  on  Goods  and  Return  of 
those  Goods  ' '  Out  and  Home. " 

The  contract  In  a  valued  policy  is  to  pay  the  as- 
sured the  whole  valuation,  if  the  subject  of  the 
policy  be  lost ;  and  the  valuation  in  the  policy  is 
conclusive  as  to  the  amount  of  recovery,  if  the  sub- 
ject be  lost  by  the  perils  insured  against,  unless 
there  be  fraud  or  imposition  in  fixing  the  value. 

Where  the  insurance  was  of  goods,  valued  at 
$14,000,  on  board  a  ship,  and  the  returns  of  those 
goods  on  a  voyage  out  and  home ;  and  the  goods  in 
the  course  of  the  voyage  round  were  delivered  to 
L.  upon  his  advance  of  $7,000,  and  his  receipt,  prom- 
ising to  answer  drafts  of  the  assured  to  $3,000  more ; 
the  goods  to  be  sold  by  L.  for  his  reimbursement 
and  the  proceeds  remitted  to  the  assured ;  and  the 
$7,000  were  vested  in  a  return  cargo,  together  with 
$1,621,  for  which  he  drew  on  L..  making  in  the 
whole  an  investment  to  $8.469.85 ;  and  L.  paid  the 
draft  as  he  had  agreed ;  and  the  return  cargo  was 
lost  by  the  perils  insured  against ;  and  the  outward 
cargo,  on  actual  sale,  did  not  bring  enough  to  reim- 
burse L.  by  $4,680.26,  for  which  he  drew  on  the  as- 
sured; held,  that  the  assured  was  entitled  to  re- 
cover, as  for  a  total  loss,  the  $14,000,  and  interest. 

But  it  would  be  otherwise,  if  part  only  of  the 
value  of  the  goods  had  been  invested  in  the  return 
cargo. 

Citations— 2  Burr.,  1172 :  Phil.  Ins.,  307 :  3  Taunt., 
506 ;  6  Cr.,  220,  221 :  3  Cai.,  20 ;  3  T.  R.,  362 ;  8  Johns., 
234 ;  2  East,  109 ;  2  Campb.,  69 ;  13  East,  323 ;  12  Mass., 
76. 

A  SSUMPSIT  on  a  policy  of  insurance,  tried 
A  Apr.  13,  1822.  at  the  N.  Y.  sittings,  before 
Mr.  Justice  Woodworth  ;  when  a  verdict  was 
taken,  by  consent,  for  the  plaintiff  for  $20,000, 
subject  to  the  opinion  of  the  court,  and  to  ad- 
justment, upon  the  following  case.with  liberty 
to  either  party  to  turn  it  into  a  special  verdict 
or  bill  of  exceptions. 

The  policy  was  dated  July  7,  1818,  and  was 
effected  by  the  plaintiff  in  his  own  name,  and 
upon  his  own  account,  and  underwritten  by 
the  defendants,  upon  all  kinds  of  lawful  goods 
and  merchandises,  laden  or  to  be  laden  on 
board  the  ship  America,  Vibberts,  master,  on 
a  voyage  at  and  from  N.  Y.  to  Bourbon,  with 
liberty  to  use  the  Isle  of  France,  and  two 
ports  in  Java,  and  back  to  a  port  of  discharge 
in  the  U.  S.,  and  with  liberty  to  use  either 
port  first,  being  upon  137  whole,  and  48  half 
pipes  of  wine  out,  and  return  home,  valued  at 
$14,000,  being  the  sum  insured,  at  a  premium 
of  6  per  cent,  to  return  one  half  per  cent,  for 
each  port  not  used,  and  the  risk  ending  safely. 
By  a  memorandum  indorsed  on  the  policy, 
signed  by  the  defendants,  and  dated  July  21, 
in  the  same  year,  in  consideration  of  an  addi- 
tional premium  of  one  per  cent,  permission  was 
given  bv  the  defendants  to  use  Calcutta,  with- 
out prejudice  to  the  policy,  the  one  per  cent. 
to  be  returned,  if  the  permission  should  not 
be  used. 

The  policy,  in  all  other  respects,  was  in  the 
usual  printed  *form  of  policies  com-  [*211 


NOTE.— Insurance—  Valuation  in  policy— How  far 
conclusive.  See  Davy  v.  Hallett.  3  Cal.,  16 :  Kenny 
v.Clarkson,  1  Johns.. 385;  Minturn  V.Columbian  Ins. 
Co.,  10  Johns..  75 ;  Harris  v.  Eagle  Fire  Ins.  Co.,  5 
Johns.,  368,  notes. 

99 


211 


SUPREME  COURT,  STATE  OK  NEW  YORK. 


1824 


monly  used  in  the  City  of  N.  Y.,  and  either 
party  had  permission  to  refer  to  it  upon  the 
argument. 

July  3,  in  the  same  year,  the  plaintiff  shipped, 
and  laded  on  board  The  America,  in  the  port 
of  N.  Y.,  for  his  own  account,  the  wine  spec- 
ified in  the  policy,  the  invoice  cost  of  which 
was  $14,028.87,  and  took  from  Capt.  Vibberts 
a  bill  of  lading  under  that  date,  for  the  wine 
thus  shipped,  deliverable  at  the  Isle  of  France 
to  Elmslie  Garrigues  and  William  A.  Field  or 
their  assigns,  as  the  consignees,  who  west  out 
in  the  The  America  as  supercargoes  upon  the 
vovage  insured. 

The  ship  sailed  from  the  port  of  N.  Y.  with 
the  wine  on  board  upon  the  voyage  insured,  on 
or  about  July  7  in  the  same  year,  and  arrived 
in  safety  at  Bourbon  on  or  about  Oct.  21,  fol- 
lowing, where  she  remained  a  short  time,  and 
proceeded  thence  to  Batavia,  being  a  port  in 
Java,  at  which  latter  place  she  arrived  in 
safety,  having  the  insured  wine  still  on  board, 
on  or  about  Dec.  25  in  the  same  year. 

At  Batavia  the  supercargoes,  owing  to  the 
depressed  state  of  the  market  at  that  time, 
being  unable  to  dispose  of  the  wine  there,  un- 
less at  a  very  great  sacrifice,  made  an  arrange- 
ment with  Abraham  E.  Loesman,  of  that  place, 
by  which  he  was  to  receive  the  wine  for  sale, 
and  make  an  advance  upon  it  of  $7,000,  and 
permit  the  supercargoes  to  draw  upon  him 
from  Calcutta  to  any  amount  not  exceeding 
$3,000  more,  the  whole  of  which  was  supposed 
to  be  less  than  what  the  proceeds  of  the  wine 
would  be,  he  holding  the  wine  for  his  reim- 
bursement, and  accounting  to  the  plaintiff  for 
the  proceeds  when  sold.  The  wine  was,  pur- 
suant to  this  arrangement,  landed  at  Batavia, 
and  by  the  consignees  and  supercargoes  deliv- 
ered to  Loesman,  who  thereupon  gave  them  a 
receipt  in  the  following  words :  "  Batavia, 
January  15,  1819.  Received  from  Elmslie 
Garrigues  and  William  A.  Field,  supercargoes 
of  the  ship  America,  of  New  York,  one  hun- 
dred and  thirty-six  pipes,  and  forty-seven  half 
pipes  of  Catalonia  wine,  to  be  sold  by  me  for 
account  of  Mr.  Stephen  Whitney,  merchant, 
New  York,  and  proceeds  to  be  remitted  to  him. 
(Triplicate.)  A.  E.  Loesman." 
21 12*]  *Loesman  accordingly  advanced  in 
Batavia,  and  upon  the  receipt  of  the  wine, 
6,930  Spanish  dollars  and  69  cents  to  the  super- 
cargoes, for  the  use  and  benefit  of  the  plaintiff, 
which  sum,  allowing  one  per  cent,  premium 
for  Spanish  dollars,  made  the  sum  of  $7,000. 
The  supercargoes  thereupon  gave  Loesman  a 
receipt  for  the  advance  in  these  words  :  "Bata- 
via, January  18,  1819.  Received  of  Mr.  A.  E. 
Loesman  six  thousand  nine  hundred  and  thirty 
Spanish  dollars,  and  sixty-nine  cents,  which 
with  one  per  cent  for  Spanish  dollars,  will 
make  seven  thousand  dollars. 

$6,930  69 
69  31 


$7,000  00 

ELMSLIE  GARRIGUES,  for  self  and 
WM.  A.  FIELD." 

The  supercargoes,  on  the  same  day,  shipped 
and  laded  the  dollars  on  board  The  America, 
in  Batavia,  and  took  a  bill  of  lading  therefor, 
signed  by  Capt.  Vibberts,  deliverable  to  them- 
100 


selves  at  Calcutta.  The  ship,  with  the  dollars 
on  board,  sailed  from  Batavia  on  or  about  Feb. 
1,  1819,  and  proceeded  direct  for  Calcutta,  at 
which  latter  place  she  arrived  in  safety  with 
the  specie,  on  or  about  Mar.  28  following. 

While  The  America  lay  at  Calcutta,  the 
supercargoes  received  the  specie  from  Capt. 
Vibberts,  and  with  it,  and  the  amount  for 
which  they  drew  on  Loesman,  purchased  there 
goods  for  the  account  of  the  plaintiff,  the  in- 
voice cost  of  which  was  $8,469.85  ;  for  the 
difference  between  which  and  the  advance 
made  by  Loesman,  they  drew  on  him  to  the 
amount  of  $1,621,  pursuant  to  the  arrange- 
ment between  them,  and  he  paid  that  sum 
accordingly. 

The  goods  so  purchased  in  Calcutta  were 
there,  by  the  supercargoes,  shipped  and  laded 
on  board  The  America,  for  which  they  took 
Capt.  Vibbert's  bill  of  lading,  dated  in  Cal- 
cutta June  20,  1819,  deliverable  to  the  plaintiff, 
or  his  assigns,  in  Philadelphia,  that  being  un- 
derstood and  intended  as  the  ship's  port  of  dis- 
charge in  the  U.  S.,  upon  her  return.  The 
America,  with  a  valuable  cargo,  including 
these  goods,  left  Calcutta  on  or  about  July  1. 
*following,  for  Philadelphia;  and  was  [*213 
afterwards,  on  or  about  Dec.  19  following, 
and  before  the  termination  and  in  the  due 
prosecution  of  the  voyage,  cast  away  and 
totally  lost  near  Sandy  Hook  by  means  of  the 
perils  insured  against. 

Loesman  subsequently  sold  the  wines  de- 
posited with  him,  which,  after  debiting  the 
plaintiff  with  the  $7,000  advanced,  and  the 
$1,621  drawn  for  by  the  supercargoes,  and 
crediting  the  plaintiff  with  the  net  proceeds  of 
the  wine,  left  a  balance  due  from  the  plaintiff 
to  Loesman  of  $4,680.26,  for  which  amount  he 
drew  upon  the  plaintiff. 

Mr.  G.  Griffin,  for  the  plaintiff,  took  two 
grounds  :  1.  That  the  policy  being  a  valued  one, 
and  on  the  voyage  round,  the  valuation  is  to 
regulate  the  amount  of  the  recovery.  2.  It 
makes  no  difference  that  the  return  cargo  was 
purchased  with  moneys  advanced  in  anticipa- 
tion of  the  sales  of  the  outward  cargo,  as  the 
whole  of  its  proceeds,  and  even  a  greater 
amount,  were,  in  fact,  invested  in  the  return 
cargo. 

1.  Insurances,  he  said,  are  of  two  kinds, 
open  and  valued.  In  the  latter,  the  valuation 
always  controls  unless  there  be  fraud;  Lewis 
v.  Rucker,  2  Burr.,  1171  ;  Feise  v.  Aguilar,  3 
Taunt, ,506;  Miner  v.  Tagert,  3  Binn.,204; 
Hodgson  v.  Mar.  Ins.  Co.,  5  Cr.,  110,  111,  per 
Cushing,  J.  •  Mar.  Ins.  Co.  v.  Hodgson,  6  (jr., 
206  ;  Davy*.  Hallett,  3  Cai.,  16  ;  Kane  v.  Com. 
Ins.  Co.,  8  Johns.,  229;  and  the  fraud  must 
be  gross  and  palpable,  like  the  case  put  by 
Ld.  Mansfield  in  Lewis  v.  Rucker;  an  in- 
surance of  £2,000,  when  the  insured  had  no 
interest  beyond  a  cable.  In  Mar.  Ins.  Co.  of 
Alexandria  v.  Hodgson,  the  difference  in  value 
was  $2,000  ;  that  is,  the  valuation  at  $10.000, 
and  the  real  value  at  $8,000  ;  yet  this  striking 
difference  was  not  admitted  in  evidence,  be- 
cause there  was  no  fraud.  Here  goods  were 
shipped  beyond  the  value  in  the  policy.  A 
valued  policy  upon  goods  will  not  be  opened 
where  there  is  no  fraud,  except  in  the  single 
instance  of  leaving  part  of  the  goods  on  shore, 
upon  the  same  principle  that  a  valued  policy 
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214*]  *upon  freight  was  opened  in  Forbes  v. 
Axpinall,  13  East,  323. 

2.  The  return  cargo  was  the  returns  of  the 
wines  within  the  language  of  the  policy,  and 
indeed  upon  the  most  rigid  technical  construc- 
tion of  the  term.  It  makes  no  difference 
whether  the  wines  were  hypothecated  or  sold, 
to  procure  the  return  cargo.  It  was  not  only 
the  same  in  its  legal,  but  in  its  actual  effect ; 
for  the  wines  were  finally  sold  to  pay  the 
money  actually  invested  in  the  proceeds. 
Haven  v.  Gray,  12  Mass.,  71,  is  a  case  precisely 
in  point  for  the  plaintiff,  except  in  a  single 
particular  that  the  word  "  proceeds"  is  used 
there  instead  of  "returns"  as  here. 

Nor  let  it  be  said  that  this  is  a  hard  case. 
There  must  be  some  fixed  and  uniform  rule 
applicable  to  both  parties.  Suppose  the  case 
had  been  the  other  way,  .the  goods  lost  far 
above  the  value  insured,  would  the  court  open 
the  policy  for  the  benefit  of  the  assured  ?  This 
never  would  be  thought  of.  Shawe  v.  Felton, 
2  East,  109,  shows  the  inflexibility  of  the  rule. 
The  assurers  were  holden  to  the  value,  though 
the  property  was  deteriorated  before  the  loss, 
by  the  act  of  the  assured  himself.  I  appeal 
particularly  to  the  strong  language  of  Ld.  Ken- 
yon  in  that  case,  pp.  114,  115. 

Messrs.  J.  Duer  and  D.  B.  Ogden,  for  the 
defendants,  made  the  following  points :  1. 
That  the  policy  never  attached  upon  the  goods 
lost,  they  not  being  the  returns  of  the  outward 
cargo.  2.  If  the  defendants  are  liable,  it  is 
only  for  a  partial  loss.  3.  If  the  policy  be 
construed  to  attach  upon  the  goods  lost,  al- 
though not  the  returns  of  the  outward  cargo, 
the  loss  should  be  adjusted  as  upon  an  open 
policy. 

They  said  the  plaintiff  claims  $14,000,  when, 
by  his  own  showing,  he  has  lost  but  about 
$8,000.  The  general  presumption  of  law  is, 
that  an  insurance  is  for  the  mere  purpose  of 
indemnity  ;  and  where  a  party  sets  up  an 
agreement  controlling  the  general  intendment 
of  law,  he  must,  as  in  all  cases  of  a  special 
agreement,  bring  himself  precisely  within  its 
terms.  What  did  the  parties  understand  by 
wines  out,  and  returns  home  ?  It  is  said  the 
latter  words  mean  any  returns.  This  we  deny. 
215*]  It  must  be  returns  of  *the  wines.  To 
constitute  this,  the  wines  should  be  exchanged 
for,  or  sold  and  invested  in  the  return  cargo. 
If  anything  else  had  been  meant,  would  not 
the  parties  have  said  so  in  their  contract  ?  The 
plaintiff  understood  the  sense  of  the  clause  as 
we  do,  at  the  trial ;  and  the  struggle  was  to 
show  the  return  cargo  purchased  on  the  credit 
of  the  outward  cargo. 

The  parties  also  intended  that,  to  make  the 
policy  attach  on  the  return  cargo,  there  should 
be  a  total  shipment  of  the  whole  proceeds — 
not  a  partial  one.  The  contrary  course  would 
give  rise  to  frauds  innumerable.  One  fourth 
in  value  may  be  reshipped — lost ;  and  the 
whole  original  value  recovered  ;  and  by  and 
by  the  residue  sold  in  a  foreign  country.  The 
underwriters  have  nothing  to  do  with  the  mar- 
ket. It  was  Whitney's  duty  to  sell  the  wine 
and  invest  it  in  a  return  cargo,  for  which 
alone  the  defendants  were  liable.  An  ad- 
vance of  $10,000  might  have  been  had,  for  it 
was  offered ;  but  only  $8,000  were  received. 
The  truth  is,  the  whole  was  no  more  than  a 
COWEN  3. 


loan  by  Whitney,  and  an  after  purchase  en- 
tirely distinct  from,  and  independent  of  the 
avails  of  the  outward  cargo.  The  wine  was 
pledged  merely  as  a  collateral  security ;  and 
the  receipt  concludes  with  a  promise  to  remit 
the  proceeds.  When  ?  Why,  when  sold  ;  and 
yet  it  is  now  contended  that,  even  before  the 
wines  were  sold,  their  proceeds  had  been 
shipped  and  were  on  their  return  voyage. 
The  supercargoes  then  gave  a  receipt  for  the 
money,  without  saying  on  what  account,  and 
whether  on  the  credit  of  Whitney  or  the 
wines.  Loesman  has  since  drawn  upon  Whit- 
ney for  the  balance  over  and  above  the  avails. 
Whitney's  personal  credit  was  evidently 
pledged.  Then  the  money  was  not-  the  pro- 
ceeds of  the  wine,  but  of  Whitney's  credit. 
The  rights  of  the  parties  are  to  be  tested  by 
the  state  of  things  at  the  time  the  cargo  was 
shipped — not  by  anything  which  transpired 
afterwards. 

It  never  should  be  the  interest  of  the  assured 
that  a  loss  should  happen.  In  Forbes  v.  Aspin- 
att,  cited  for  the  plaintiff,  a  case  of  valued 
policy  on  freight,  exactly  analogous  in  prin- 
ciple, the  reasoning  of  Ld.  Ellenborough,  Ch. 
*J.,  meets  the  present  case  precisely.  [*2 16 
"  And  so  (says  he),  if,  by  the  perils  insured 
against,  the  freight  of  part  only  of  the  goods 
to  be  carried  be  lost,  the  assured  can  only  re- 
cover in  respect  to  that  loss,  according  to  the 
proportion  which  that  part  bears  to  the  whole 
sum  at  which  the  entire  freight  was  estimated 
in  the  valuation.  If,  for  instance,  the  insur- 
ance be  generally  upon  goods,  and  the  goods 
intended  to  be  protected  be  500  hogsheads  of 
sugar,  and  a  valuation  be  made  accordingly, 
but  the  ship,  by  accident,  takes  on  board  100 
only  and  sails,  and  is  afterwards  lost,  by  one 
of  the  perils  insured  against,  with  those  100 
on  board — can  it  be  contended  that  the  as- 
sured shall  recover  to  the  full  amount  of  the 
valuation  ;  that  is,  for  the  whole  500,  when  he 
has  lost  only  100  ?  So  in  the  cqse  of  freight ; 
if  the  ship  would  carry  500  tons,  and  in  fixing 
the  valuation  the  assured  calculate  his  freight 
upon  500  tons,  but  when  he  reaches  the  load- 
ing port  he  can  get  10  tons  only  upon  freight, 
and  sails  upon  the  voyage  insured  with  those 
10  tons  only ;  is  it  to  be  allowed  that  if  the 
ship  be  lost  by  any  of  the  perils  insured 
against,  and  he  thereby  lose  freight  upon  10 
tons,  he  shall  be  entitled  to  the  valuation, 
which  includes  the  freight  upon  500  tons  ? 
And  yet  to  this  extent  the  plaintiff's  argument 
in  this  case  is  carried.  The  proposition  is 
monstrous.  Instead  of  confining  the  policy, 
as  it  ought  to  be  confined,  to  a  contract,  as 
nearly  as  may  be,  of  indemnity  against  what 
may  be  lost  in  respect  of  freight  by  the  perils 
insured  against,  it  converts  it  into  a  contract 
of  indemnity  against  a  different  class  of  acci- 
dents, which  may  operate  to  prevent  the  as- 
sured from  being  able  to  procure  a  full  cargo 
upon  freight,  and  may  make  it  the  interest  of 
the  assured,  which  it  never  ought  to  be,  that 
a  loss  should  happen."  So  here,  the  plaintiff 
asks  the  court  to  convert  this  contract  into  the 
risk  of  a  market  in  India,  or  the  circumstance 
which  prevented  his  getting  the  full  proceeds 
on  board  as  a  return  cargo. 

Rather  than  admit  this  consequence,  the 
court  will  divide  the  policy,  making  it  a 
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valued  one  on  the  outward,  but  an  open  one 
on  the  return  cargo.  If  the  construction  con- 
tended for  by  the  plaintiff  be  correct,  we 
217*1  should  be  liable  to  *the  extent  of  the 
valuation,  though  the  return  cargo  should 
contain  but  a  single  bale  of  goods.  Of  the 
value  of  the  outward  cargo  the  parties  always 
have  the  means  of  judging.  In  this  case  all 
the  articles  were  enumerated.  The  parties 
presumed  they  would  continue  at  the  value 
fixed,  throughout  the  voyage.  As  to  this,  they 
ran  a  mutual  risk.  After  the  avails  of  the 
outward  are  once  fairly  invested  in  a  return 
cargo  which  is  shipped,  the  policy  is  not  to  be 
opened  merely  because  the  latter  may  be 
worth  less  than  the  former.  It  was  upon  this 
principle  that  Havens  v.  Gray,  cited  for  the 
plaintiff,  was  decided.  Phil,  on  Ins.,  811. 
We  admit  that  Havens  v.  Gray  appears  to  be 
against  us  as  to  the  return  cargo  being  really 
the  proceeds  of  the  outward ;  yet,  however 
respectable  the  court  by  whom  the  case  was 
decided,  it  is  not  binding  upon  this  tribunal. 
This  court  will  not  yield  to  it  as  an  authority, 
but  only  so  far  as  the  arguments  by  which  it 
is  supported  shall  be  found  convincing. 

Mr.  J.  0.  Hoffman,  in  reply.  It  is  very 
easy  to  cite  and  establish  the  general  prin- 
ciple that  insurance  is  for  idemnity  merely ; 
but  to  what  extent  is  the  saying  applicable  ? 
This  must  depend  on  the  nature  of  the  con- 
tract ;  and,  accordingly,  the  rule  never  ex- 
tends to  a  valued  policy.  The  valuation  is  for 
the  very  purpose  of  avoiding  the  question  of 
indemnity  according  to  the  value.  In  an 
open  policy  the  two  items  of  proof  are  the  loss 
and  the  value.  Upon  a  valued  policy  you 
stop  at  the  first,  for  the  agreed  valuation  is 
the  measure  of  damages.  In  this  valuation  it 
is  right  to  include  certain  charges  which 
would  not  be  reached  by  an  open  policy,  and 
you  may  anticipate  port  charges,  extraordi- 
nary duties,  commissions,  and  even  freight. 
The  whole  may  be  covered  by  the  valuation. 
Hence  the  principle  that  nothing  shall  avoid 
the  valuation  short  of  fraud.  Phil,  on  Ins., 
306.  Even  gaming  policies  are  allowable  in 
this  State,  for  the  Statute  19  Geo.  II.  has  not 
been  enacted  here.  All  the  laws  on  this  ques- 
tion will  be  found  collected  in  Philips  on  Ins.. 
307. 

I  admit,  as  a  general  principle,  that  the 
218*]  underwriter  is  *not  to  be  affected  by 
the  fall  of  the  market.  But  I  deny  that  the 
rule  extends  to  a  valued  policy.  Here,  even 
the  market  may  be  insured. 

I  admit  that  the  valuation  was  on  the  out- 
ward cargo,  and  I  agree  that  if  only  part  of 
the  returns  were  on  board  at  the  time  of  the 
loss,  the  plaintiff  is  entitled  to  no  more  than 
a  pro  rata  allowance.  But  the  entire  proceeds 
were  on  board.  I  am  at  a  loss  to  discover 
how,  when  the  advance  is  on  the  credit  of  the 
fund,  you  can  distinguish  it  from  the  .proceeds 
of  the  fund.  There  can  be  no  doubt  that  the 
credit  of  the  wines  was  employed.  They 
were  deposited  as  security.  If  the  advance 
had  been  on  Whitney's  personal  credit  solely, 
I  agree  that  it  could  not  be  considered  the  re- 
turns or  proceeds  of  the  wines.  But  the  out- 
ward cargo  was  applied  in  payment.  Loesman 
received  it  for  sale,  made  an  advance  of 
$7,000,  and  authorized  a  draft  for  the  whole ; 
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and  a  partial  draft  was  answered,  conformably 
to  the  arrangement.  So  says  the  case  in  terms. 
It  might  as  well  be  said  that  money  is  ad- 
vanced on  the  personal  credit  of  a  mortgagor, 
or  by  a  factor  who  holds  the  goods  of  his 
principal,  or  by  a  consignee  of  goods  under 
the  usual  agreement  to  answer  drafts  for  two 
thirds  of  the  value.  Were  we  bound  to  take 
the  market  as  we  found  it,  and  make  an  abso- 
lute sale  at  a  sacrifice,  or  lie  by  and  wait  for  a 
market  till  the  vessel  rotted  ?  No.  The  ob- 
ject was  a  speedy  sale  and  investment,  if  to  be 
had.  According  to  gentlemen,  we  could  even 
recover  back  the  premium,  because  no  risk 
on  the  return  cargo  ever  commenced.  The 
ground  taken  certainly  leads  to  this  extrava- 
gant consequence.  No.  The  object  of  all 
was  that  a  home  investment  should  be  as  large 
as  possible.  Had  we  sold  for  a  trifling  sum, 
the  defense  would  have  been  fraud  in  the 
sale. 

But  the  question  is  with  us  upon  authority. 
Havens  v.  Gray  has  been  questioned,  and  to 
this  has  been  opposed  the  authority  of  Ld. 
Ellenborough  in  Forbes  v.  Aspinall.  If  there 
be  any  difference  in  the  two  cases,  Havens  v. 
Gray  is  as  binding  here  as  Forbes  v.  Aspinall. 
The  former  was  decided  at  nisi  prius  by  that 
great  master  of  commercial  law,  the  late  Ch. 
J. ,  Parsons ;  and  his  decision  was  sanctioned 
*by  the  learned  judges  of  the  Supreme  [*2 1 9 
Court  of  Mass.,  after  full  deliberation,  in  the 
time  of  his  successor,  Ch.  J.  Parker.  And 
the  opinion  will  be  found  fully  sustained  by 
the  reasons  assigned  for  it. 

Curia,  per  SAVAGE,  C7t.  J.  The  contract  in  this 
valued  policy  is,  "that  the  goods  shall  come 
safe  to  the  port  of  delivery;  or,  if  they  do  not, 
to  indemnify  the  plaintiff  to  the  amount  of  the 
prime  cost  or  value  of  the  policy."  2  Burr.,  1172, 
per  Ld.  Mansfield.  The  valuation  is  admitted 
in  the  policy  ;  it  is  the  amount  to  be  recov- 
ered if  the  property  insured  is  lost  by  the  perils 
insured  against.  Phil,  on  Ins.,  807;  3  Taunt., 
506;  6  Cr.,  220-1;  3  Cai.,  20;  3  T.  R.,  362. 
And  this  value  is  conclusive  upon  the  under- 
writers, when  there  is  no  suggestion  of  fraud 
or  imposition.  Id.;  8  Johns.,  234;  2  East,  109; 
2  Campb,,  69.  There  is  no  question,  in  this 
case,  that  the  whole  quantity  of  wine  insured 
was  on  board  during  the  outward  voyage;  and 
an  amount  beyond  its  avails  was  invested  in 
the  return  cargo.  The  exception,  therefore, 
established  by  Forben  v.  Aspinall.  13  East,  323, 
where  part,  only,  of  the  goods  insured  are  on 
board  at  the  time  of  the  loss,  does  not  apply. 

Had  the  wines  themselves  been  lost  on  the 
outward  voyage,  there  could  be  no  doubt  as  to 
the  amount  of  the  recovery;  but  the  loss  was  of 
the  return  cargo.  The  insurance  being  upon 
the  wine  out,  and  returns  home,  valued  at 
$14,000,  the  remaining  question  and  the  prin- 
cipal one  made  at  the  bar  is,  whether  the  goods 
lost  were  the  returns  of  the  wine.  Had  the 
wine  been  sold  for  $7,000  and  the  return  cargo 
purchased  with  the  avails,  there  is  no  doubt 
the  defendants  would  have  been  liable  under 
the  authorities  cited  for  the  whole  $14,000. 
Now,  whether  the  money  was  paid  by  Loes- 
man on  a  sale  of  the  wines,  or  advanced  on  a 
pledge  of  them,  makes  no  sort  of  difference  to 
the  defendants;  though  it  would  be  otherwise 
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if  the  advance  had  been  less  than  the  value  of 
the  wine — one  half,  for  instance.  In  such  a 
case,  if  the  plaintiff  were  permitted  to  recover 
to  tlie  extent  of  the  valuation,  he  would  com- 
pel the  defendants  to  pay  for  the  whole  of  his 
wine  and  yet  have  the  one  half  safe  at  Batavia. 
2  2O*]  It  should  appear,  therefore,  that  *the 
whole  proceeds  of  the  wine  were  invested  in 
the  goods  lost.  The  policy  then  attaches  for 
the  whole,  though  it  may  be  more  than  a  mere 
indemnity.  Havens  v.  &ray,  12  Mass.,  76. 

Although  when  the  $7,000  were  advanced, 
the  wine  was  supposed  to  be  worth  more  than 
410,000,  yet  the  actual  sales  were  subsequently 
made  for  less  than  $4,000.  The  whole  pro- 
ceeds, therefore,  or  returns  of  the  wine,  and 
more,  were  invested  in  the  goods  lost.  I  can- 
not consider  the  $8,621  advanced  by  Loesman 
as  loaned  upon  the  plaintiff 's  personal  credit. 
Loesman  advanced  the  money  upon  the  deposit 
of  the  wine,  and  that  was  all  the  security  he  took 
— no  doubt  supposing  it  amply  sufficient  to  in- 
demnify him  and  something  beyond,  as  we 
find  provision  made  in  the  receipt  for  a  remit- 
tance of  the  balance.  Subsequent  events  have 
shown,  however,  that  the  advance  exceeded 
the  whole  proceeds. 

I  am,  therefore,  of  opinion  that  the  plaintiff 
is  entitled  to  recover  the  $14,000  and  interest. 

Judgment  accordingly. 

Affirmed— 5  Cow.,  712. 

Cited  In -8  Wend.,  167:  1  Hall,  172;  38  Super,  304. 


JACKSON,  ex  dem.  BLANCHARD, 

9. 
ALLEN. 

Lease,  with  Reservation  of  Right  of  Way — Con- 
struction of— Estate,   Conditional  without  Ex- 
pre**  Clause  of  Re-entry — Receipt  of  Rent,  as 
Waiver  of  Forfeiture. 

B.  owned  an  alley  24  feet  wide,  between  two  lots, 
one  owned  by  A.  and  the  other  by  H.  A.  built  a 
large  brick  house  on  his  lot,  which  extended  12  feet 
across  the  alley  at  one  end,  and  B.  built  a  fence 
lengthwise  of  the  alley  on  a  line  corresponding  with 
A.'s  house,  so  as  to  narrow  the  whole  alley  one  half 
or  more,  which  alley,  thus  narrowed,  B.  used  as  a 
way.  Then  B.  gave  a  lease  in  fee  to  A.  of  the  whole 
24  feet,  describing  it  as  a  lot  on  which  A.'s  house 
partly  stood  at  a  rent  of  $15,  reserving  a  way 
through  the  alley  for  himself,  his  teams,  carts,  &c.: 
and  the  lease  was  declared  to  be  upon  condition  that 

A.  should  leave  B.  in  the  unobstructed  enjoyment  of 
the  way.    Held,  that  a  continuance  of  the  fence,  as 

B.  bad  himself  made  it,  was  not  an  obstruction  of 
the  way  within  the  words  of  the  condition ;   that  a 
reasonable  way  for  the  purposes  expressed,  was  all 
that  B.  could  exact ;  and  that  his  acts  in  making  the 
fence,  and  leasing  with  the  house  partly  across  the 
alley,  were  facts  from  which  a  jury  would  be  bound 
to  consider  the  alley,  as  it  was  narrowed  by  the 
house  and  fence,  the  full  extent  of  the  way  intend- 
ed by  the  parties  to  be  reserved ;   the  lessee  having 
a  right  to  reduce  all  the  residue  of  the  alley  to  his 
exclusive  possession. 

The  words,  "  and  these  presents  are  upon  tbiscon- 
•dition,"  viz.:  that  the  lessee  shall  suffer  the  lessor 
to  enjoy  a  way  reserved  through  the  demised  prem- 
ises without  obstruction,  are  sufficient,  in  a  durable 
lease,  to  make  the  estate  a  conditional  one,  without 
an  express  clause  of  re-entry;  and  if  the  way  be 
obstructed,  ejectment  lies. 

To  make  a  receipt  for  rent  operate  as  a  waiver  of 
a  forfeiture  of  the  estate  demised,  the  rent  must  not 
only  be  received  after  the  forfeiture  is  incurred, 
but  such  rent  so  received  must  have  accrued  after 
that  time. 
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And  this  validates  the  lease  only  to  the  time 
when  the  rent  so  received  accrued ;  but  will  not  op- 
erate as  a  waiver  of  a  forfeiture  incurred  by  con- 
tinuing the  original  cause  of  the  forfeiture  after 
the  day  on  which  the  rent  received  fell  due. 

Citations— Woodf.  L.  &  T.,  203,  204;  Cowp.,  246, 482, 
803 ;  2  T.  R.,  415 ;  1  Saund.,  287  c,  n.  (16);  3  Co.,  64 ;  4 
Taunt.,  735 ;  4  B.  &  A.,  401;  Co.  Litt.,  sec.  203, 211.  b., 
328,  9,  30,  31. 

T71 JECTMENT  for  a  small  lot  or  alley,  in  the 
JJ  village  of  Salem,  Washington  Co.,  tried  be- 
fore the  late  Mr.  Justice  Yates,  at  the  Wash- 
ington Circuit,  June  10,  1822. 

*The  declaration  was  entitled  of  [*221 
Thursday,  May  4,  in  May  Term,  1820,  and  the 
ouster  laid  May  3,  1820. 

O'n  the  trial  James  Rowan  testified  that  the 
alley  was  laid  out  by  John  Williams,  the  pro- 
prietor of  that  and  the  adjoining  lands,  as 
early  as  1796.  In  that  year  he  sold  the  lot  ad- 
joining the  alley  on  the  north  to  Becker,  who 
then  took  possession  of  and  sold  it  to  Crook- 
shank,  who  sold  it  to  the  defendant,  who  occu- 
pied it  ever  since.  The  alley  runs  from  the 
road  east  to  the  rear  of  the  lots.  Several  years 
ago  the  defendant  built  a  barn  on  the  rear  of 
his  lot.  In  1806  he  built  a  large  brick  house 
on  the  west  end  of  his  lot  adjoining  the  high- 
way. The  lot  adjoining  the  alley  on  the  south 
was  sold  by  Williams  to  Peebles,  who  built 
upon  it,  and  in  1800  Hawley  built  a  barn  in  the 
rear  of  that  lot,  he  then  owning  it. 

The  plaintiff  then  gave  in  evidence  a  lease 
in  fee  from  Blanchard  (the  lessor  of  the  plaint- 
iff), to  Allen  (the  defendant),  dated  Dec.  13, 
1809,  by  which  Blanchard  granted,  bargained, 
sold,  aliened,  remised,  released  and  confirmed 
to  Allen,  his  heirs,  &c. ,  the  alley  by  the  descrip- 
tion of  "  all  that  lot,  &c.,  situate,  &c.,  begin- 
ning at  the  N.  W.  corner  of  the  lot  lately  be- 
longing to  Hawley,  &c. ;  then  northerly  to  the 
S.  W.  corner  of  the  lot  heretofore  granted  to 
Allen  (the  lessee),  by  Crookshank,  24  feet ; 
thence  easterly  along  the  S.  side  of  the  same 
lot  to  the  S.  E.  corner  thereof  ;  thence  S.  to  the 
N.  E.  corner  of  the  barn  now  in  the  occupa- 
tion of  Robert  M'Murray,  Jr.,  and  standing  on 
the  land  of  Blanchard  (the  lessor);  thence  west- 
erly along  the  N.  side  of  the  said  barn,  to  the 
north  corner  thereof  ;  thence  southerly  to  the 
said  lot  formerly  of  the  said  Hawley  ;  thence 
westerly  along  the  N.  side  of  the  same  lot,  to 
the  place  of  beginning,  part  of  the  dwelling- 
house  of  the  said  Allen  (the  lessee),  standing 
on  part  of  the  west  end  of  said  lot  hereby 
granted — excepting  and  reserving  in  and  out 
of  the  said  *granted  lot,  &c.,  to  the  [*222 
said  Blanchard,  his  heirs  and  assigns,  a  right 
of  way,  as  well  a  footway  as  a  horseway,  and 
a  way  for  his  and  their  carts,  carriages  and 
servants,  in,  out  and  through  the  granted  lot, 
at  all  times  ;"  and  reserving  a  yearly  rent  of 
$15,  payable  Dec.  30,  in  every  year,  forever, 
Ac.,  with  the  usual  clause  of  distress  and  re- 
entry, if  the  rent  should  be  in  arrear  for  20 
days.  Then  came  this  clause  :  "And  these 
presents  are  upon  this  condition  :  that  the  said 
Allen,  his  heirs,  &c.,  shall  and  do  at  all  times, 
forever  hereafter,  permit  and  suffer  the  said 
Blanchard,  his  heirs.  &c.,  to  have,  use  and 
enjoy  the  right  of  way  above  mentioned,  with- 
out any  obstruction  or  let  whatsoever  ;  but 
nothing  herein  contained  shall  extend  to  pre- 
vent the  said  Allen,  his  heirs,  «fcc.,  erecting  a 
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gate  or  gates  on  the  west  part  of  said  granted 
lot.  subject  to  be  opened  by  the  said  Blanch- 
ard,  his  heirs,  &c..  at  their  discretion."  Then 
followed  the  usual  covenant  for  quiet  enjoy- 
ment he,  the  lessee,  fulfilling  the  covenants  on 
his  part,  &c. 

The  lessor  then  admitted  that  in  Sept.  1820, 
the  defendant  paid  the  rent,  which  fell  due 
Dec.  80.  1819. 

Johnatban  Morey  then  testified  that  he  sur- 
veyed the  alley  ;  that  it  was  originally  24  feet 
wide,  and  extended  from  the  road  to  the 
lessor's  land  on  the  east ;  that  about  12  feet  of 
the  south  end  of  the  defendant's  brick  house 
stands  on  the  alley  ;  that  the  defendant  has  in- 
closed in  his  garden,  by  a  permanent  fence, 
all  the  alley,  except  a  strip  9*  feet  wide,  on  the 
north  side  of  the  alley,  and  the  part  so  inclosed 
is  occupied  by  the  defendant  as  a  garden  ;  that 
there  is  a  gate  near  the  west  end  of  the  alley, 
on  the  south  side  of  the  defendant's  house. 
On  the  south  side,  the  alley  is  18H  feet  long. 
Joseph  Cooper  testified  that  the  garden  fence 
now  stands  where  it  did  in  Apr..  1820.  Thad- 
deus  Smith  testified  that  a  part  of  the  alley 
was  inclosed  and  occupied  as  a  garden  in  1807, 
and  so  continued  to  the  present  time  ;  that  the 
part  of  the  alley  left  open  is  of  sufficient  width 
to  allow  a  wagon  or  carriage  to  pass  with 
safety,  but  not  wide  enough  for  two  wagons 
to  pass  each  other,  if  they  should  meet. 
Archibald  M'Athelie  testified  that  in  the 
223*]  autumn  of  1819  *the  refuse  of  the 
alley  was  piled  up  at  the  east  end  of  it,  with 
the  manure  which  was  thrown  from  the  shed 
adjoining  the  alley.  This  manure  continued 
there  till  the  spring  of  1820,  when  it  was  drawn 
away  by  the  defendant.  That  part  of  the  alley 
next  to  and  adjoining  the  defendant's  barn, 
was  usually  occupied  by  the  defendant's  cows 
in  the  winter,  and  his  cows  were  generally  fed 
there.  In  one  instance  there  hau  been  wood 
thrown  into  the  alley  by  the  defendant,  but  it 
did  not  obstruct  the  passage  to  the  back  part 
of  the  alley,  and  it  was  soon  cut  up  and  piled 
away.  George  Coggswell  testified  that  in 
Apr.,  1820,  he  was  sent  by  the  lessor  to  ask 
the  defendant  to  remove  the  manure  which 
was  there  piled  up  at  the  east  end  of  the  alley; 
that  there  was  a  rack  standing  on  the  manure, 
from  which  the  cattle  ate  their  fodder ;  that 
the  rack  was  lengthwise  the  alley.  The  de- 
fendant said  the  manure  was  so  frozen  he 
could  not  then  remove  it.  The  lessor's  barn 
stands  on  the  south  side,  and  at  the  east  end  of 
the  alley,  where  a  gate  opens  to  the  lessor's 
land.  The  door  of  the  lessor's  barn  opens  on 
the  north  side  of  his  barn,  into  the  alley  ;  the 
rack  stood  within  four  feet  of  the  door  of  the 
lessor's  barn  ;  and  the  manure  was  piled  up 
two  or  three  feet  high  against  the  lessor's  barn 
door,  so  that  the  witness  could  not  open  it 
during  the  month  of  Apr.,  1820.  At  another 
time  this  witness  went  with  a  team  of  horses 
to  go  through  the  alley,  when  the  defendant 
told  him  he  could  not  get  through,  which  he 
found  to  be  true,  the  rack  being  frozen  down 
on  a  pile  of  manure  ;  and  if  the  rack  had  been 
removed,  it  would  have  been  impossible  to 
drive  a  loaded  cart  or  wagon  over  the  manure, 
without  upsetting  ;  that  the  alley,  at  the  east 
end,  is  only  about  12  feet  wide.  Lyman  Glea- 
son  testified  that  in  the  latter  part  of  Apr., 
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1820,  he  was  employed  by  the  defendant  to- 
clear  out  the  manure  and  filth  from  the  alley  ; 
that  cattle  appeared  to  have  been  fed  there, 
the  manure  being  scattered  pretty  much  over 
that  part  of  the  alley  which  was  occupied  as 
a  pass  way  to  the  rear  of  the  lot.  There  was 
also  a  pile  of  manure  near  the  gate,  at  tin- 
east  end  of  the  alley,  over  which  they  passed 
with  the  watrons  when  drawing  the  manure. 
The  rack  which  stood  upon  it  was  removed^ 
by  one  man's  taking  hold  of  one  end*  [*224 
of  it,  and  one  other  hold  of  the  other  end, 
and  setting  it  against  the  side  of  the  barn,  out 
of  the  way.  The  pile  of  manure  was  about, 
in  the  center  of  the  alley,  but  did  not  extend 
south  to  the  barn  of  the  lessor  ;  that  the  snow 
had  drifted  against  the  barn  door,  which  pre- 
vented its  opening,  but  the  manure  formed 
no  impediment,  and  was  not  within  eight  feet 
of  the  door.  The  witness  scraped  up  the- 
manure,  and  found  that  it  did  not  extend 
either  to  the  gate  or  the  barn  upon  the  south. 
The  manure  from  the  defendant's  stable  was- 
thrown  into  the  garden,  and  not  into  the  alley. 
The  pile  appeared  to  have  been  scraped  up  the* 
fall  before,  from  what  had  accumulated  in 
the  alley  the  previous  summer.  John  Smart 
testified  that  he  assisted  Gleason  in  removing 
the  manure,  but  did  not  come  till  the  second 
day.  He  could  not  drive  a  loaded  wagon 
over  the  manure,  through  the  alley,  into  the- 
lessor's  lot,  but,  thinks  an  empty  wagon  might 
have  been  driven  over  it.  When  he  drove  in 
his  wagon  to  get  out  the  manure,  he  was- 
obliged  to  take  his  horses  from  the  wagon  and 
turn  it  round  by  hand.  Isaac  Powers  testified 
that  he  saw  the  pile  of  manure,  drove  hi* 
wagon  with  a  load  of  hay  to  the  defendant's- 
barn,  and  unloaded  it,  but  could  not  turn 
round  in  the  alley.  He  opened  the  gate  at  the 
east  end,  drove  through  on  to  the  lessor's  land, 
turned  round,  and  then  drove  his  wagon  empty, 
back  through  the  alley.  A  loaded  wagon 
could  not  have  been  driven  over  it  with  safety. 
Russell  Bassett  testified  that  he  saw  the  pile  of 
manure,  about  half  way  between  the  defend- 
ant's barn  and  the  lessor's.  He  went  in  with 
a  load  of  hay,  and  drove  round  the  pile  of 
manure  with  ease.  He  saw  the  rack,  and 
thinks  it  formed  no  obstruction.  Thinks, 
there  might  have  been  three  or  four  loads  of 
manure  in  the  pile. 
The  defendant  then  moved  for  a  nonsuit  • 

1.  Because,  if  there  was  any  obstruction, 
the  lessor's  only  remedy  was  by  a  personal 
action.     The  lease  was  not  forfeited. 

2.  That  if  the  defendant  left  unobstructed  a. 
straight  way  from  one  end  of  the  alley  to  the- 
other,  of  the  same  width  as  that  part  which 
adjoined  to,  and  was  not  covered  by  the  house, 
it  was  all  the  lessor  had  a  right  to  claim. 

*3.  That  the  defendant  had  a  right  [*225 
to  inclose  and  cultivate  all  the  alley,  except  a 
convenient  and  sufficient  way  over  it  for  the- 
lessor's  use. 

4.  That  the  obstruction  formed  by  the  house- 
and  fence,  including  a  part  of  the  alley  in  the 
garden,  being  upon  the  alley  at  the  time  the- 
lease  was  given,  was  to  be  received  as  evidence 
of  the  acquiescence  and  consent  of  the  lessor 
to  their  continuance,  and  that  for  them  no- 
forfeiture  could  exist. 

5.  That  the  obstruction  having  existed  pre- 
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vious  to  the  rent's  becoming  due,  in  1819,  the 
lessor's  receiving  that  rent  was  a  waiver  of  the 
forfeiture,  if  any  had  accrued. 

The  judge  decided  that  an  obstruction  of  the 
lessor's  right  of  way  over  any  part  of  the 
demised  premises,  would  be  a  forfeiture  of  the 
estate;  that  this  was  a  question  of  law,  which, 
however,  depended  upon  the  fact  of  such  ob- 
struction ;  and  he  charged  the  jury,  that  if 
they  believed,  from  the  testimony,  that  a  part 
of  the  alley,  as  described  by  the  witnesses,  was, 
between  Dec.  30,  1819,  and  May  3,  1820,  in- 
closed by  a  fence  in  the  defendant's  garden, 
and  appropriated  to  his  exclusive  use,  and  the 
obstruction  in  the  remaining  part  of  the  alley 
rendered  the  passage,  with  loaded  teams, 
unsafe  and  hazardous,  the  plaintiff  would  be 
entitled  to  recover  on  the  ground  of  forfeiture; 
but  that  the  house,  having  been  mentioned  in 
the  lease  as  standing  on  the  premises, .  could 
not  constitute  an  obstruction,  within  the  terms 
of  the  lease.  The  recognition  of  this  fact  by 
the  lease,  clearly  showed  that  it  was  not  so 
considered  at  the  time  the  lease  was  executed. 
The  jury  gave  a  verdict  for  the  plaintiff  for 
the  alley. 

Mr.  8.  Stevens,  for  the  defendant,  now  moved 
for  a  new  trial,  on  the  grounds  taken  at  the 
circuit. 

He  added,  in  relation  to  the  first  point,  that 
the  words  of  the  lease,  "these  presents  are  upon 
this  condition,  &c.,"  did  not  import  a  forfeit- 
ure for  the  obstruction.  To  have  this  effect, 
the  words  should  be  express  and  explicit  ;  but 
the  lease  contains  no  plain  words  of  forfeiture, 
except  for  the  non-payment  of  rent.  The 
226*]  plaintiff  had  a  complete  remedy  *by  a 
personal  action  against  the  lessee  or  his  as- 
signs. The  words  which  are  claimed  to  war- 
rant a  forfeiture  are,  at  least,  of  doubtful  im- 
port ;  and  the  court  will  lean  against  a  harsh 
construction.  Courts  always  lean  against  the 
forfeiture  of  leases.  In  Jackson  v.  Brownson, 
7  Johns.,  235,  Spencer,  «/.,  says  :  "  It  is  an 
established  principle,  that  in  construing  a 
covenant  which  is  to  work  a  forfeiture,  courts 
adhere  strictly  to  the  precise  words  of  the  con- 
dition. This  rule,  for  its  equity  and  reason- 
ableness, deserves  constantly  to  be  kept  in 
view.  It  is,  in  most  cases,  rigorous  and  harsh, 
to  break  up  a  lease,  for  the  violation  of  cov- 
enants which  may  be  compensated  in  damages; 
and  the  present  case  appears  to  be  one  of  that 
description."  In  that  case,  the  lessee  had 
agreed,  expressly,  that  if  the  covenants  in  the 
lease  should  be  violated,  it  should  operate  as  a 
forfeiture. 

As  to  the  other  points,  he  remarked  that 
Allen  had  done  no  act  to  work  a  forfeiture. 
When  he  took  the  lease,  at  this  rent,  he  cer- 
tainly had  a  right  to  expect  some  benefit  from 
It,  beyond  the  mere  right  of  way.  No  casualty 
should  be  allowed  to  work  a  forfeiture. 
Some  affirmative  act  should  be  shown,  tending 
directly  to  deprive  Blanchard  of  a  right  of 
way.  The  condition  should  be  violated  in  its 
precise  language,  before  the  law  will  allow  the 
act  to  operate  as  a  forfeiture.  Jackton  v. 
Brmonton,  7  Johns.,  227,  232.  285;  Jackson  v. 
Harrison,  17  Id.,  66.  70.  71;  Woodf.  L.  &  T.( 
208;  Bull.  N.  P.,  96. 

Here  was  a  waiver  of  the  forfeiture,  by  re- 
ceiving rent.  Woodf.  L.  &  T.,  519;  Cowp., 
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247;  Roe  v.  Harrison.  2  T.  R,  425;  Doe  v. 
Bancks,  4  B.  &  A.,  401.  The  last  was  a  strong 
case  to  this  point.  It  may  be  objected  that 
the  receipt  here  was  of  rent  due  before  the 
forfeiture;  but  this  is  true  as  to  only  a  part 
of  it. 

Messrs.  J.  Willard  and  J.  Crary,  contra. 
The  lease  having  mentioned  the  fact  that  part 
of  the  alley  was  covered  by  the  house,  we  did 
not  insist  on  a  forfeiture  for  that  reason;  but. 
a  part  was  also  inclosed  by  the  defendant  for 
the  purposes  of  a  garden.  This  we  do  insist 
on  as  a  forfeiture;  and  the  very  circumstance 
that  the  lease  provides  for  the  house  and  gate, 
implies  that  no  other  obstruction  was  admissi- 
ble. All  *others  are  excluded  by  this  [*227 
provision.  The  argument  that  the  garden 
fence  may  be  continued,  because  it  was  there 
when  the  lease  was  given,  proves  too  much. 
It  might  as  well  be  said  that  had  all  the  prem- 
ises been  permanently  inclosed  at  that  time, 
therefore,  no  way  whatever  should  be  allowed 
to  the  lessor.  The  reservation  of  the  way  is 
in  strong  technical  terms,  and  clearly  mani- 
fests an  intention  to  reserve  all  not  covered  by 
the  house.  But  suppose  its  extent  was,  in 
some  measure,  at  the  discretion  of  the  defend- 
ant; here  has  been  a  total  obstruction.  If  the 
testimony  was  contradictory,  it  was  fairly  sub- 
mitted to  the  jury,  who  have  found  the  ob- 
struction. 

A  clause  of  re-entry  was  not  necessary  to 
provide  for  the  forfeiture.  The  lease  rested 
expressly  upon  the  condition  that  there  should 
be  no  obstruction;  and  the  condition  is  well 
expressed.  2  Cruise  Dig.,  1,  2;  Co.  Litt.,  201 
a;  Id.,  203  a.  It  is  a  reasonable  condition. 
The  remedy  for  condition  broken  is  by  eject- 
ment. Even  an  actual  entry  is  not  necessary. 
The  confession  of  lease,  entry  and  ouster,  by 
the  consent  rule,  is  enough.  2  Cruise  Dig.  49; 
Adams'  Eject.,  Am.  ed.,  90;  Jackson  v.  Crysler, 
1  Johns.  Cas.,  125;  Langendyck  v.  Burhans,  11 
Johns.,  461. 

The  acceptance  of  rent  was  no  waiver  of  the 
forfeiture.  We  received  no  rent  which  fell 
due  after  Dec.  80,  1819.  Our  act  supposed 
the  lease  good  to  that  time,  and  has  no  further 
effect.  The  acts  of  forfeiture  complained  of 
were  all  subsequent.  We  were  restrained  in 
our  evidence  to  the  time  which  intervened  be- 
tween that  day  and  May  3.  1820,  when  the 
ouster  was  laid  in  the  declaration.  Though 
the  receipt  of  rent  may  operate  as  a  confirma- 
tion of  the  estate,  it  does  not  discharge  the 
condition.  The  lessee  had  the  estate  free  of 
the  forfeiture  to  the  time  up  to  which  we  re- 
ceived the  rent;  not  after. 

The  argument  that  we  should  have  taken 
our  remedy  by  personal  action,  we  presume, 
means  that  we  should  have  brought  covenant 
or  case.  But  there  is  no  covenant  against  the 
obstruction.  It  is  guarded  against  by  condi- 
tion only;  and  conceding  that  we  might  bring 
case,  the  same  circumstances  which  would 
warrant  this  action,  will  authorize  an  eject- 
ment *for  the  forfeiture.  The  whole  [*228 
extent  of  this  alley  is  less  than  the  statute 
would  allow  for  a  private  way;  yet,  after  be- 
ing narrowed  to  nine  feet  by  permanent  erec- 
tions, it  is  totally  obstructed  by  the  tilth, 
manure  and  rack.  Only  one  witness  says  ho 
could  pass  around  it;  and  he  mentions  no  time 
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when  this  was  done.  All  the  other  witnesses 
concur  in  saying  there  was  a  total  obstruc- 
tion. 

Mr.  D.  RusteU,  in  reply.  I  ask  again,  was 
It  intended  by  the  parties  that  Blanchard 
should  enjoy  a  way  over  this  whole  alley,  and 
jet  receive  the  $15" rent?  The  testimony  shows 
abundantly  that  the  way  left  was  enough  for 
all  ordinary  use;  and  the  occupation  and  acts 
of  the  lessor,  before  the  lease  was  executed, 
defined  the  extent  which  was  necessary.  The 
way  has  not  been  altered  since  the  lease.  It  is 
now  as  broad  as  the  lessor  himself  made  it 
when  he  had  the  whole  control.  The  house 
was  then  built,  and  the  fence  made.  Here  is 
a  covenant  on  the  part  of  the  lessor,  that  on 
the  defendant's  fulfilling  the  covenants  on  his 
part,  he  shall  enjoy  the  premises.  It  is  said 
here  is  no  covenant  against  obstruction.  Be 
it  so.  There  is  then  a  fulfillment  of  all  our 
covenants,  and,  in  the  very  terms  of  the  lease, 
can  be  no  forfeiture.  The  lessor  can  have  a 
remedy  by  an  action  on  the  case  alone. 

The  judge  did  not,  as  supposed  on  the  other 
side,  put  the  case  fairly  to  the  jury.  It  was 
decided  by  him  that  any,  the  least  obstruction, 
would  be  a  forfeiture,  and  taking  this  for  the 
rule,  the  verdict  was  inevitable. 

But,  in  reality,  there  was  no  obstruction; 
nothing  to  prejudice  the  lessor.  The  whole 
was  temporary  and  casual;  and  on  being  ap- 
prised of  the  lessor's  wishes  to  that  effect, 
every  effort  was  promptly  made  to  remove  it; 
and  it  was  removed  before  suit  commenced. 
The  reasoning  of  the  judges  in  Senhouse  v. 
Christian,  1  T.  R.,  560,  will  be  found  in  point 
upon  the  question  of  obstruction. 

For  the  effect  of  an  acceptance  of  rent,  the 
court  are  referred  to  what  Ld.  Mansfield  says 
in  Jenkins  v.  Church,  Cowp.,  482,  and  Oood- 
right  v.  Davids,  Id.,  803.  Also,  to  what  was 
said  in  Fox  v.  Swann,  Styles,  482-3. 
229*]  *The  receipt  was  of  rent  accrued 
after  the  pretended  forfeiture,  viz.:  of  rent  due 
Dec.  30,  1819;  whereas  the  obstruction  was 
in  piling  refuse,  &c.,  the  fall  before. 

Curia,  per  SUTHERLAND,  J.  I  think  the 
ludge  erred  in  charging  the  jury,  that  if  they 
believed  a  part  of  the  alley,  as  described  in 
the  lease,  was,  between  Dec.  80,  1819,  and  May 
8, 1820,  inclosed  by  a  fence,  in  the  defendant's 
garden  and  appropriated  to  his  exclusive  use, 
and  the  obstruction  in  the  remaining  part  of 
the  alley  rendered  the  passage  with  loaded 
teams  unsafe  and  hazardous,  the  plaintiff 
would  be  entitled  to  recover  on  the  ground  of 
forfeiture.  These  two  causes  of  forfeiture 
should  have  been  separately  and  distinctly 
presented  to  the  jury. 

The  exceptions  and  condition  in  the  lease 
did  not  bind  the  defendant  to  leave  the  whole 
of  the  demised  premises  unoccupied  and  un- 
improved; unless  the  whole  was  necessary  for 
a  convenient  way  or  passage  for  the  horses, 
carriages,  carts  and  servants  of  the  lessor. 
Suppose  the  premises  conveyed  had  been  one 
hundred,  instead  of  four  and  twenty  feet  in 
width,  would  it  be  contended  that  the  reserva- 
tion of  a  right  of  way  extended  to  each  and 
every  part  of  them,  and  prohibited  the  de- 
fendant from  inclosing  any  portion?  It  should 
have  been  submitted  to  the  jury,  as  a  matter 
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of  fact,  whether  enough  of  the  alley  was  left 
uninclosed  to  afford  a  convenient  passage  for 
the  lessor,  and  if  they  were  of  opinion  that 
there  was,  then,  clearly,  the  plaintiff  would 
not  be  entitled  to  recover  on  that  ground.  If 
the  construction  contended  for  by  the  plaint- 
iff's counsel  be  correct,  the  effect  of  the  con- 
veyance was  merely  to  give  to  the  defendant  a 
right  of  way  through  the  alley;  for  if  he 
could  not  inclose  any  portion  of  it,  he  could 
not  use  it  permanently  in  any  other  way,  with- 
out encroaching  on  the  lessor's  rights.  Now 
if  this  had  been  the  understanding  and  inten- 
tion of  the  parties,  they  would  most  naturally 
have  carried  it  directly  into  effect,  by  a  simple 
conveyance  of  a  right  of  way  to  the  defend- 
ant. 

But  again;  the  fence  complained  of  was  on 
the  premises  at  the  time  of  giving  the  lease, 
and  had  been  there  several  *years  be-  [*23O 
fore.  It  took  no  more  in  width  from  the  alley 
than  was  covered  by  the  defendant's  house. 
These  are  strong  circumstances  which  a  jury 
would  be  authorized,  and,  I  think,  bound  to 
consider  equivalent  to  an  admission  on  the 
part  of  the  lessor,  that  neither  the  house  nor 
the  fence  encroached  upon  the  right  of  way 
intended  to  be  reserved  by  him.  But,  at  all 
events,  the  question  of  fact  should  have  been 
submitted  to  the  jury. 

As  to  the  obstruction  occasioned  by  the  ma- 
nure, the  evidence  was  contradictory.  It  ap- 
pears to  have  been  about  the  centre  of  the 
alley.  Bassett  testified  ' '  that  he  took  a  load  of 
hay  to  the  defendant's  barn  and  drove  round 
the  pile  of  manure  with  ease  ;  and  thinks  that 
it  formed  no  obstruction  ;  "  that  there  might 
have  been  three  or  four  loads  of  it.  Powers 
also  drove  a  load  of  hay  to  the  defendant's 
barn,  and  he  thought  a  loaded  wagon  could 
not  have  been  driven  over  the  manure  with 
safety  ;  but  he  does  not  say  that  there  was  not 
room  to  pass  round  it,  and  from  the  diagram  it 
would  appear  that  he  must  have  gone  round  it 
with  his  load,  in  order  to  get  at  the  defend- 
ant's barn.  Other  witnesses  stated  that  loaded 
teams  could  not  be  driven  over  the  manure 
with  safety  ;  but  there  is  not  one  who  swears 
that  after  the  rack  was  removed,  a  loaded 
wagon  could  not  have  passed  round  the  ma- 
nure without  danger  or  inconvenience.  The 
jury  might  well  have  come  to  the  conclusion 
that  the  manure  did  not  so  obstruct  the  alley  as 
to  deprive  the  lessor  of  a  convenient  passage 
through  it. 

If  the  obstruction  did  amount  to  a  forfeit- 
ure, the  receipt  of  rent  by  the  lessor  in  Sep.. 
1820,  was  not  a  waiver  of  it.  The  manure  was 
not  removed,  until  the  last  of  Apr.,  1820.  The 
rent  which  was  received,  fell  due  in  Dec., 
1819.  In  order  to  render  the  receipt  of  rent  a 
waiver,  it  is  necessary  that  the  rent  should 
have  accrued  as  well  as  have  been  received 
subsequent  to  the  forfeiture.  It  proceeds  upon 
the  principle  that  the  lessor,  by  receiving  the 
rent,  affirms  the  lease  to  have  continuance  as 
Ld.  Coke  expresses  it ;  but  that  can  only  re- 
late to  the  time  when  the  rent  fell  due,  and 
not  to  the  time  of  its  payment  ;  and  so  are  all 
the  authorities.  Co.  Lilt!,  211  b  ;  Woodf.  L.  & 
T.,  203-4  ;  Doe*v.  Batten,  Cowp.,  246,[*231 
Ashton,  J.;  Jenkins  v.  Church,  Id.,  482  ; 
Goodright  v.  Davids,  Id.,  803  ;  Rue  v.  Harri- 
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wn,  2  T.  R.,  425  ;  1  Saund.,  287  c,  n.  16  ;  Pen- 
nan f*  case,  3  Rep.,  64.  The  receipt  of  rent 
was  an  affirmance  of  the  lease  on  the  30th  of 
Dec.,  18! 9  ;  but  the  obstruction  still  contin- 
uing,' the  subsequent  forfeiture  has  not  been 
waived.  The  case  of  Doe  v.  Bliss,  4  Taunt., 
735,  is  precisely  analogous  on  this  point  ;  and 
the  same  doctrine  is  fully  sustained  by  the 
subsequent  case  of  Doev.  Bancks,  4  B.  &  A.. 
401.  The  lease  was  not  absolutely  void,  but 
voidable  at  the  option  of  the  lessor  upon  a 
breach  of  the  condition.  Doe  v.  Bancks,  4  B.  & 
A.,  401.  If  the  lessor,  therefore,  with  a  full 
knowledge  of  the  forfeiture,  had  accepted 
rent,  which  fell  due  after  that  event,  the  cases 
already  cited  show  that  it  would  have  been  a 
waiver. 

The  lessee  had  but  an  estate  upon  condition, 
on  breach  of  which,  the  lessor  undoubtedly 
had  a  right  to  re-enter.  Co.  Litt.,  203  a,  etseq., 
sees.  328-9,  30,  31. 

But  a  new  trial  must  be  granted,  for  the 
misdirection  of  the  judge,  the  costs  to  abide 
the  event. 

New  trial  granted. 

Cited  In— 12  Wend.,  675 ;  13  Wend.,  535 :  46  N.  Y., 
418;  1  Abb.  App.  Dec.,  320 ;  11  Barb.,  35 ;  10  Abb.  N. 
8.,  172:  2  Sweeny,  295;  3  Wood.  &  M.,  85;  24  Hun, 
619 ;  40  Mo.,  460 ;  53  Mo.,  412 ;  18  Am.  Rep..  148 ;  31 
Md.,  43 ;  25  Cal..  394. 


GOODRICH  v.  WOOLCOTT. 

Action  for  Slander — Charge  of  Crime  against 
Nature — Allegation  of — Innuendo — Meaning 
of  Words,  when  for  Jury. 

A  count  in  slander,  charging  that  the  defendant 
uttered  and  published  these  words :  "  He  (meaning 
the  said  I.,  the  plaintiff)  has  been  with  a  sow  ;  and  1 
(meaning  the  said  C.,  the  defendant)  can  prove  it," 
preceded  and  followed  by  a  recital  and  averment, 
that  the  words  were  intended  to  charge  the  plaintiff 
with  the  crime  against  nature,  &c.,  held  sufficient. 

Where  words  are  of  doubtful  import,  the  jury  are 
to  find  their  meaning1. 

The  office  of  an  inuendo  is  merely  explanatory.  It 
cannot  enlarge  the  meaning  of  words,  beyond  their 
natural  signification. 

Citations— 9  East.  96;  1  Cowp..  272,  273,  278 ;  2  Bl., 
961,  962 ;  12  Johns.,  260 ;  5  East,  463. 

MOTION  in  arrest  of  judgment,  for  the 
insufficiency  of  the  declaration.  This  con- 
tained four  counts,  in  slander,  upon  which  a 
general  verdict  had  been  found  for  the  plaint- 
iff ;  and  the  motion  was  founded  upon  the 
insufficiency  of  the  last  count  only,  the  good- 
ness of  the  others  being  conceded  by  the  coun- 
sel for  the  defendant.  The  declaration  con- 
tained a  general  recital,  that  "  the  said  Charles 
232*J  (the  defendant)  'contriving  and  wick- 
edly and  maliciously  intending  to  injure  the 
said  Issacbar  (the  plaintiff)  in  his  good  name, 
fame  and  credit,  and  to  bring  him  into  public 
scandal,  infamy  and  disgrace  with  and  among 
all  his  neighbors,  and  other  good  and  worthy 
citizens  of  this  State,  and  to  cause  it  to  be  sus- 
pected and  believed  that  he,  the  said  Issachar, 
was  a  person  of  unnatural  passions  and  appe- 
tites, and  was  guilty  of  the  abominable  and 

Hon.— Action  finr  dander—  Where  icord*  charged 
are  of  dtmbtfid  import  their  meaning  xhould  he  left 
to  the  jury.    See  JCi  parte  Bailey,  2  Cow.,  479,  note. 
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detestable  crime  against  nature  ;  and  to  cause 
him  to  be  abhorred  and  shunned  as  a  person 
unfit  for,  and  unworthy  of  all  society  ;  and  to 
subject  him  to  the  pains  and  penalties  by  the 
laws  of  this  State  made  and  provided,  and 
inflicted  upon  persons  guilty  thereof  ;  and  to 
vex,  harass,  oppress,  impoverish  and  wholly 
ruin  the  said  Issachar,  on.  &c.,  at,  &c.,"  spoke 
the  words  in  the  1st  count.  The  4th  count  was 
as  follows  :  "  That  on,  &c.,  at,  &c.,  the  said 
Charles,  farther  contriving,  and  intending  as 
aforesaid,  in  a  certain  other  discourse,  which 
he,  the  said  Charles,  then  and  there  had,  of 
and  concerning  the  said  Issachar,  in  the  pres- 
ence and  hearing  of  divers  other  good  and 
worthy  citizens  of  the  State  aforesaid,  then  and 
there,  in  the  presence  and  hearing  of  the  said 
last  mentioned  citizens,  falsely  and  maliciously 
spoke  and  published  of  and  concerning  the 
said  Issachar,  these  other  false,  scandalous, 
malicious  and  defamatory  words,  following, 
that  is  to  say  :  He  (meaning  the  said  Issachar) 
has  been  with  a  sow  ;  and  I  (meaning  the  said 
Charles)  can  prove  it."  And  the  said  Issachar, 
in  fact,  saith,  that  the  words  last  aforesaid 
were  so  uttered  and  published  by  the  said 
Charles,  with  intent  and  meaning  to  convey, 
and  that  the  same  were  by  the  said  last  men- 
tioned citizens,  in  whose  presence  they  were  so 
uttered  and  published,  understood  and  believed 
to  convey  a  charge  against  the  said  Issachar, 
that  he  was  a  person  of  unnatural  passions  and 
appetites,  and  capable  of  committing,  and  had 
committed,  the  detestable  and  abominable 
crime  against  nature,  and  that  he  the  said 
Charles  could  prove  it ;  and  was  thereby  ren- 
dered infamous  and  unfit  for.  and  unworthy  of 
all  society  ;  and  was  subject  to  the  pains  and 
penalties  by  the  laws  of  this  State  made  and 
provided  and  inflicted  upon  persons  guilty 
thereof.  By  means,  &c." 

*Mr.  Z.  A.  Leland  for  the  defendant.  [*233 
It  is  well  settled  that  an  inuendo  does  not 
enlarge  the  sense  of  the  words  ;  and  we  have, 
therefore,  a  right  to  consider  the  words 
charged  to  have  been  spoken,  entirely  inde- 
pendent of  any  averment  in  this  count  as  to 
their  meaning. 

[The  counsel  was  about  to  cite  authorities  to 
this  point,  but  the  Court  told  him  it  was  too 
plain  to  require  any  reference  to  authorities.] 

Mr.  Leland.  The  modern  doctrine  is  well 
established,  that  the  words  charged  must,  of 
themselves,  clearly  convey  the  idea  of  a  crime  ; 
and,  indeed,  neither  the  ancient  nor  modern 
cases  will  support  this  count.  In  Miller  v. 
Buckdon,  2  Bulst.,  10,  the  defendant  and 
another,  having  some  speech  about  the  death 
of  a  child  of  one  Dowland,  the  defendant  said 
that  the  plaintiff  was  the  cause  of  the  death  of 
the  child,  and  that  he  (the  defendant)  would 
swear  it  upon  a  book.  On  verdict  for  the 
plaintiff,  a  motion  was  made  in  arrest ;  and  the 
court  held  the  words  not  actionable  for  want 
of  a  colloquium,  poiuting  them  to  a  case  of 
poisoning,  murdering,  or  some  other  untimely 
death.  Without  this,  thev  were  pronounced 
too  general  ;  that  the  plaintiff  caused  the 
death,  was  not  enough  ;  and  the  court  put  a 
case  by  way  of  illustration,  that  one  may  be 
the  cause  of  another's  death,  and  yet  be  per- 
fectly innocent ;  as  where  it  is  caused  by  law- 
ful imprisonment.  In  Harrison  v.  King,  7 
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Taunt.,  431,  on  error  to  the  Exchequer  Cham- 
ber, the  words  in  one  count  were,  "  I  will  take 
him  to  Bow  St.  on  a  charge  of  forgery  ; " 
inuendo,  that  the  plaintiff  had  been  guilty  of 
forgery.  On  verdict  and  judgment  for  the 
plaintiff,  generally,  upon  all  the  counts,  the 
error  assigned  was,  "  that  the  words  did  not 
import  any  express  or  precise  imputation  of 
the  plaintiff  below  having  committed  forgery  ; 
but  only  an  intention  of  the  defendant  below 
to  take  the  plaintiff  to  Bow  St.  (without  show- 
ing where,  in  that  street,  or  for  what  purpose, 
upon  H  charge  of  forgery,  without  stating  by 
or  against  whom  made,  or  of  what  forgery), 
and  which  words  of  themselves  constituted  no 
cause  of  action,  although  they  were  laid  in  a 
separate  count,  as  a  separate  cause  of  action, 
without  any  special  damage."  And  for  these 
causes,  the  judgment  was  reversed. 
234*]  *Peake  v.  Oldham,  Cowp.,  275.  will 
probably  be  relied  on  for  the  plaintiff  ;  and  is 
undoubtedly  the  strongest  case  against  us. 
There  the  defendant  told  the  plaintiff  he  was 
guilty  of  the  death  of  a  person.  This  was 
charged  in  the  4th  count,  the  others  being 
sufficient.  Ld.  Mansfield  lays  much  stress 
upon  the  word  "guilty/1  which  is  wanting 
here,  as  showing  from  the  whole  frame  of  the 
words,  that  they  imported  a  charge  of  murder. 
Upon  the  same  principle,  in  Carpenter  v.  Tar- 
rant,  Rep.  t.  Hardw.,  325,  these  words  were 
holden  actionable:  "Robert  Carpenter  was 
in  Winchester  jail  and  tried  for  his  life,  aud 
would  have  been  hanged  had  it  not  been  for 
Leggat,  for  breaking  open  the  granary  of 
farmer  A.,  and  stealing  his  bacon."  So  in 
Robert*  v.  Camden,  9  East,  93.  "  He  was  un- 
der a  charge  of  prosecution  for  perjury,  and 
G.  W.,  an  attorney.had  the  Attorney-General's 
directions  to  prosecute  him  for  perjury,"  were 
holden  actionable.  Ld.  Ellenborough  says, 
"the  words  must  mean  that  he  was  ordered 
by  the  Attorney-General  to  be  prosecuted, 
either  for  a  perjury  which  he  had  committed, 
or  which  he  had  not  committed  ;  or  which  he 
was  supposed  only  to  have  committed.  In  the 
first  sense,  they  are  clearly  actionable.  In  the 
second,  they  cannot  possibly  be  understood 
consistently  with  the  context.  He  concludes 
upon  the  whole  matter,  that  these  words  must 
fairly  be  understood  in  the  first  of  the  three 
senses,  and  refers  to  Carpenter  v.  Tarrant.  The 
words  should  convey  a  charge  directly  ;  not 
merely  by  way  of  inference.  Onslow  v.  "Home, 
3  Wils.,  177.  They  should  not  be  doubtful  or 
equivocal.  Harrison  v.  Stratum,  4  Esp.,  218. 
Within  this  rule,  saying  of  the  plaintiff  he  is 
forsworn,  is  not  slanderous,  unless  it  be  said 
of  some  judicial  proceeding  in  which  he  had 
been  sworn.  Holt  v.  Scfwlfield,  6  T.  R.,  690  ; 
Hopkins  v.  Beadle,  1  Cai.,  347.  The  rule,  as 
laid  down  by  Ld.  Kenyon,  is,  that  "  either  the 
words  themselves  must  be  such  as  can  only  be 
understood  in  a  criminal  sense,  or  it  must  be 
shown  by  a  colloquium  in  the  introductory 
part,  that  they  have  that  meaning,  otherwise 
they  are  not  actionable."  6  T.  R.,  694.  "  You 
swore  to  a  lie,  for  which  you  stand  indicted," 
were  holden  actionable  by  this  court,  on  the 
ground  that  the  concluding  words,  "you 
stand  indicted,"  imply  that  the  false  oath  could 
235*]  have  been  none  other  than  *perjury  ; 
otherwise  an  indictment  would  not  lie.  Pelton 
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v.  Ward,  3  Cai.,  73.  Independent  of  such  an 
explanation,  most  clearly  the  words  would  not 
have  been  actionable.  Ward  v.  Clark,  2 
Johns.,  10;  Stafford  v.  Green,  1  Id.,  505. 
Brooker  v.  Coffin,  5  Id.,  188,  was  strikingly 
analogous  to  the  present  case.  The  frame  of 
the  words  imported  perjury,  much  more 
directly  than  those  in  the  present  case  import 
the  crime  against  nature  or  any  other  crime  ; 
yet  they  were  holden  not  actionable. 

Suppose  it  asserted  of  a  man  that  he  was 
with  a  woman,  would  it  imply  an  illicit  con- 
nexion ?  A  charge  of  hooking,  or  of  being  a 
cow-boy,  have  been  holden  not  actionable. 
There  should  be  a  fixed  legal  sense  to  words, 
by  which  their  quality  can  be  certainly  deter- 
mined. General  understanding  would  pro- 
nounce a  charge  of  swearing  false  to  import 
perjury  ;  yet,  in  themselves,  these  words  are 
clearly  not  so.  It  is,  therefore,  no  argument 
for  sustaining  this  count,  that  bystanders  may 
have  understood  the  words  charged  to  import 
the  crime  of  bestiality. 

Mr.  S.  M.  Hopkins,  contra.  Is  it  true  that, 
in  order  to  maintain  an  action  of  slander,  the 
crime  imputed  must  be  charged  in  legal  terms? 
Is  it  true  that  the  slanderer  shall  escape,  if  he 
evades  the  use  of  technical  or  legal  terms,  al- 
though he  utter  those  which  all  mankind  un- 
derstand to  import  an  abominable  crime  ? 
Take  the  words  "hooking,"  or  "cow-boy," 
put  by  the  gentleman  ;  is  there  no  way  in 
which  a  pleader  may  so  frame  a  declaration  as 
to  reach  the  real  intent  of  the  speaker,  and 
make  them  a  slander  upon  record  ?  How  the 
declaration  should  be  drawn,  in  such  cases,  I 
do  not  undertake  to  say  ;  but  it  would  be  a 
libel  upon  the  law,  and  a  still  greater  one 
upon  counsel,  to  say  that  it  could  not  be  done. 
Take  the  case  put,  of  "  being  with  a  woman;  " 
might  not  such  a  charge  be  preceded  or  fol- 
lowed by  such  explanations,  as  to  make  it  con- 
vey a  charge  of  adultery  ?  The  law  says  that 
a  man  may  be  libeled  by  paintings  or  pictures; 
and  yet  is  there  no  mode  of  declaring  by 
which  he  can  reach  the  offense  ?  Certainly 
he  may  do  this,  no  matter  how  equivocal  the 
slander. 

As  to  cases  ;  we  rely  principally  upon  Peake 
v.  Oldham,  already  cited  from  Cowper,  and 
two  cases  in  East —  Woolnoth  *v.  Mead-  [*236 
ows,  5  East,  463  ;  and  Roberts  v.  Camden,  9  Id. , 
93,  the  latter  also  cited  on  the  other  side.  Wool- 
noth v.  Meadows  will  be  found  a  precedent  for 
most  of  the  count  in  question.  The  same  intro- 
ductory matter,  and  the  same  concluding  aver- 
ments and  inuendoes,  almost  word  for  word, 
will  be  found  there  ;  and  the  words  charged 
were  certainly  not  more  definite  than  here,  in 
fixing  the  crime.  They  were  these:  "His 
character  is  infamous.  He  would  be  disgrace- 
ful to  any  society.  Whoever  proposed  him 
must  have  intended  it  as  an  insult.  I  will  pur- 
sue him  and  hunt  him  from  all  society.  If  his  . 
name  is  enrolled  in  the  Royal  Academy,  I  will 
cause  it  to  be  erased,  and  will  not  leave  a  stone 
unturned,  to  publish  his  shame  and  infamy  ; 
delicacy  forbids  me  from  bringing  a  direct 
charge  ;  but  it  was  a  male  child  of  nine  years 
old,  who  complained  to  me."  Such  words, 
accompanied  with  our  averments,  were  held 
actionable.  This  is  after  verdict.  The  jury 
have  passed  upon  the  case  :  aud  where  words 
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are  equivocal,  it  is  the  province  of  the  jury  to 
determine  their  import.  Cowp.,  277,  per  Ld. 
Mansfield .  They  have  declared  that  the  words 
intended  to  convey  the  imputation  averred.  If 
it  be  said  that  the  declaration  here  varies  from 
that  in  Woolnoth  v.  Meadows,  in  not  naming 
the  crime,  we  answer,  that  it  is  enough  to  fol- 
low the  Statute,  which  also  forbears  to  name 
it  (1  R.  L. .  408,  sec.  3) ;  whereas  the  Statute 
of  Hen.  VIII.  does  give  the  crime  a  name. 
This  accounts  for  its  being  named  by  the 
English  pleader.  That  it  was  not  named  in 
this  instance, arose  from  a  delicate  and  accurate 
distinction  between  the  English  Act  and  ours  ; 
and  the  court  will  the  more  readily  counte- 
nance this  general  form  to  avoid  off ensiveness. 

In  the  language  of  Ld.  Mansfield,  then,  in 
Peake  v.  Oldham,  will  the  court,  after  the  jury 
have  found  the  fact,  "  be  guessing  and  invent- 
ing a  mode  in  which  it  may  be  barely  possible 
for  these  words  to  be  spoken  by  the  defendant, 
without  meaning  to  charge  a  crime  ?  That 
case  is  full  to  our  purpose.  "  The  jury,"  says 
he,  "  have  found  the  fact,  namely  :  that  such 
was  the  meaning  of  the  defendant."  And  he 
also  cites  and  comments  upon  the  manuscript 
2.3  7  *J  *case  of  Ward  v.  Reynolds,  which  is 
still  more  strongly  in  point.  The  defendant 
said  to  the  plaintiff  :  "I  know  you  very  well; 
how  did  your  husband  die  ?  "  The  plaintiff 
answered  :  "As  you  may,  if  it  please  God." 
The  defendant  replied  :  "  No  ;  he  died  of  a 
wound  you  gave  him."  On  not  guilty,  there 
was  a  verdict  for  the  plaintiff  ;  and  on  motion 
in  arrest  of  judgment,  the  court  held  the 
words  actionable  ;  because,  from  the  whole 
frame  of  them,  they  were  spoken  by  way  of 
imputation."  And  Ld.  Ch.  J.  Parker,  said  ; 
"  It  is  very  odd  that,  after  verdict,  a  court  of 
justice  should  be  trying  whether  there  may 
not  be  a  possible  case,  in  which  words  spoken 
by  way  of  scandal  might  not  be  innocently 
said.  Whereas,  if  that  were,  in  truth,  the 
case,  the  defendant  might  have  justified,  or 
the  verdict  would  have  been  otherwise." 
After  citing  that  case,  Ld.  Mansfield  remarks: 
"  So  here,  if  found  to  be  innocently  spoken, 
the  jury  might  have  found  a  verdict  for  the 
defendant ;  but  they  have  put  a  contrary  con- 
struction, &c."  Poturite  v.  Barrel,  Sid.,  220, 
was  not  stronger  against  the  defendant  than 
the  present;  and  Comyn,  in  his  Digest,  Action 
upon  the  Case  for  Defamation,  E,  &c.,  refers 
to  scores  of  cases,  which  are  less  so,  and  yet 
the  action  was  held  to  lie.  But  Peake  v.  Old- 
ham  is  a  sufficient  authority  and  cannot  be 
shaken.  That  case  begun  in  the  C.  P.,  where 
the  question  first  came  up  on  a  motion  in  ar- 
rest, which  was  denied  (W.  Bl.,  959) ;  whence 
it  was  carried  to  the  K.  B. ;  and  the  report  in 
Cowper  is  on  error.  It  was  a  case  strongly 
litigated,  and  underwent  very  great  examina- 
tion by  the  ablest  judges. 

Roberta  v.  Cambden,  9  East,  93,  is  our  last 
case.  There  the  charge  was,  that  the  plaintiff 
was  under  a  prosecution  for  perjury.  Now 
this  may  be  consistent  with  the  plaintiff's  per- 
fect innocence ;  yet  the  court  were  unanimous 
that  the  action  lay. 

Mr.  Island,  in  reply.  The  case  of  Woolnoth 
v.  Mead'iw*  bears  no  analogy  to  the  one  under 
consideration.  The  words  there  alleged  to  have 
been  spoken,  conveyed  a  clear  charge  of  the 
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*crime  to  the  understanding  of  every-  [*238 
body.  Taking  the  whole  together,  there  was 
no  room  to  suppose  any  other  intent  than  to 
charge  the  plaintiff  directly  with  a  crime.  It  is 
evident  that  nothing  could  have  been  made  out 
of  the  words  in  Peake  v.  Oldham.  had  it  not 
been  for  the  word  "guilty,"  used  by  the  de- 
fendant, which  was  the  only  word  the  court 
could  find  to  support  the  record.  As  Ld. 
Mansfield  objects,  after  verdict,  to  guessing 
out  innocence,  may  we  not,  at  least,  with  equal 
propriety,  respond  by  asking,  will  the  court 
set  themselves  about  guessing  or  hunting  out 
guilt  ?  What  is  called  an  averment  in~  this 
case,  and  is  relied  on  to  help  the  defect  in  the 
naked  words,  is  no  more  than  a  mere  inuendo, 
and  if  not  warranted  by  the  words,  it  goes  for 
nothing.  This  is  now  the  settled  doctrine,  and 
was  applied  by  Spencer,  J.,  in  Brooker  v.  Cof- 
fin, 5  Johns.,  192,  to  a  case  in  principle  pre- 
cisely like  the  present.  He  says  the  averment 
is  not  warranted  by  the  words.  So  here, there 
must  be  premises  to  warrant  the  inuendo,  which 
is  no  more  than  a  necessary  conclusion,  fol- 
lowing the.  words  themselves.  This  is  not  the 
case  of  a  colloquium  about  the  offense  set  forth 
in  the  declaration,  and  the  words  applied  to  it. 
That  would  have  been  a  different  thing.  The 
apology  is,  that  the  words  are  offensive.  Had 
counsel  thought  of  this  when  pleading,  it  was 
easy  to  have  helped  it  by  a  colloquium,  which 
should  have  been  as  modest  as  the  inuendo. 

There  is  no  ambiguity  in  this  case  to  be 
helped  by  a  verdict.  The  full  force  of  the  ex- 
pression comes  out  in  the  declaration  :  and 
must  be  tortured  to  make  out  an  imputation 
of  guilt.  They  are  simply,  "  he  has  been  with 
the  animal."  This  is  the  whole  ;  and  there  is 
nothing  on  the  record,  which  can  be  legally 
called  in  as  controlling  the  import.  In  the  eye 
of  the  law,  it  is  the  same  as  if  the  recital  and 
inuendo  were  stricken  out;  and  it  is  haidly 
possible  to  conceive  that  they  could  impute  a 
crime.  Delicacy,  either  in  the  Statute  or  coun- 
sel, would  not  forbid  his  pursuing  the  words 
of  the  Act,  by  alleging  that  the  defendant  as- 
serted, in  substance,  that  the  plaintiff  had  com- 
mitted the  crime  against  nature ;  and  then  it 
would  have  been  for  the  *jury  to  say  [*iiJJO 
whether  the  words  proved  were  tantamount  to 
those  complained  of  by  the  plaintiff. 

Curia,  per  SUTHERLAND.  J.  The  first  three 
counts  in  the  declaration  are  unquestionably 
good.  They  contain  a  clear  and  explicit  charge 
of  the  abominable  crime  against  nature,  in 
language  which  none  of  the  hearers  could  mis- 
understand. The  only  question  is  as  to  the  4th 
count.  If  that  is  bad,  the  judgment  must  be 
arrested,  the  verdict  being  general. 

The  words  in  the  fourth  court  are:  "He 
(meaning  the  said  Issachar)  has  been  with  a 
sow,  and  I  (meaning  the  said  Charles)  ran 
prove  it."  What  is  the  plain  and  natural  im- 
port of  these  words,  and  what  idea  are  they 
calculated  to  convey  to  the  bystanders  ?  Can 
it  admit  of  a  doubt  that  ninety-nine  persons 
out  of  a  hundred  would  understand  them  as 
conveying  a  charce  apainst  the  plaintiff,  of 
having  had  a  criminal  and  unnatural  connex- 
ion with  a  sow  ?  The  inquiry  is  not  whether 
the  words  could  have  been  understood  in  any 
other  terms,  but  whether  that  is  the  construc- 
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tion  which  common  persons  would  naturally 
put  upon  them.  Roberta  v.  Cambden,  9  East, 
96,  per  Ld.  Ellenborough,  Ch.  J. 

In  Peake  v.  Oldham,  1  Cowp.,  272-3,  Ld. 
Mansfield  says,  "  where  words,  from  their  gen- 
eral import,  appear  to  have  been  spoken  with 
a  view  to  defame  a  party,  the  court  ought  not 
to  be  industrious  in  putting  a  construction 
upon  them  different  from  what  they  bear  in 
the  common  acceptaion  and  meaning  of  them." 
But  this  count  goes  on  and  avers,  "that  the 
words  last  aforesaid  were  so  uttered  and  pub- 
lished by  the  said  Charles,  with  intent  and 
meaning  to  convey,  and  that  the  same  were  by 
the  last  mentioned  citizens,  in  whose  presence 
they  were  so  uttered  and  published, understood 
and  believed  to  convey  a  charge  against  the 
said  Issachar,  that  he  was  a  person  of  unnat- 
ural passions  and  appetites,  and  capable  of 
committing,  and  had  committed  the  detestable 
and  abominable  crime  against  nature,  and  that 
he,  the  said  Charles,  could  prove  it." 
24O*]  *If  the  words  were  of  doubtful  signi- 
fication, it  was  the  province  of  the  jury  to  de- 
termine in  what  sense  they  were  used.  Oldham 
v.  Pea/ce,  2B1.,  961-2;  Dexter  v.  Taber,  12 
Johns.,  260.  In  WooUinothv.  Meadows,^  East, 
463, the  declaration  contained  an  averment  sim- 
ilar to  this  ;  and  Ld.  Ellenborough,  in  his 
opinion,  page  470,  speaking  of  the  averment, 
says  :  "  Upon  a  count  so  framed,  the  plaintiff 
must  have  gone  into  other  proof  than  the  mere 
speaking  of  the  words  ;  and  he  must  have  not 
only  shown  that  the  defendant's  meaning  was 
to  impute  a  crime  of  that  nature  to  the  plaint- 
iff, but  that  the  words  were  so  understood  by 
the  hearers."  So  in  Peake  v.  Oldham,  Cowp., 
278,  Ld.  Mansfield  says  :  "If  the  words  had 
been  shown  to  have  been  innocently  spoken, 
the  jury  might  have  found  a  verdict  for  the  de- 
fendant. But  they  have  put  a  contrary  con- 
struction upon  the  words  as  laid,  and  have 
found  that  the  defendant  meant  a  charge  of 
murder:  and  he  quotes,  with  approbation, the 
language  of  Lord  Ch.  J.  Parker,  who  says  : 
"  It  is  very  odd,  that  after  verdict,  a  court  of 
justice  should  be  trying  whether  there  may 
not  be  a  possible  case,  in  which  words  spoken 
by  way  of  scandal,  might  be  innocently  said. 
Whereas,  if  that  were  in  truth  the  case,  the  de- 
fendant might  have  justified,  or  the  verdict 
would  have  been  otherwise."  In  this  case, 
therefore,  the  jury,  by  their  general  verdict, 
have  found  the  words  to  have  been  spoken  and 
understood  in  the  sense  set  forth  in  the  aver- 
ment. The  motion  must  be  denied. 

Judgment  for  the  plaintiff. 

Affirmed— 5  Cow.,  714. 

Cited  in— 5  Cow.,  505,  515  ;  6  Cow.,  87 :  15  Wend., 
329:  19  Wend.,  298;  21  Wend.,  71:  25  Wend.,  201;  3 
Hill,  24 ;  1  Den.,  361 ;  16  N.  Y.,  376 :  3  Barb.,  633 ;  4 
Barb.,  514;  6  Barb.,  47, 59:  5  How.Pr.,  176;  Edm.,229; 
5  Sand., 266;  34  Col.,  60:  38  Wis..  273. 


241*]  *JACKSON,  ex.  dem.  WORDEN, 

HARRIS. 

Advertisement  of  Mortgage  Sale —  What  Sufficient 
Description  of  Premises — Posting  up  Adver- 
tisements— Power  of  Commissioners  to  Sell  on 
Credit. 

An  advertisement  of  mortgaged  premises  for  sale, 
110 


under  the  "  Authorizing  a  Loan  of  Moneys  to  the 
Citizens  of  this  State,"  passed  Apr.  11, 1808  (sess.  31, 
ch.  216, 5  W.  &  S.,  392),  is  sufficiently  particular  in  its 
description  of  the  premises,  if  it  contain  the  name 
of  the  mortgagor,  and  date  and  number  of  the  mort- 
gage, the  number  of  the  lot  in  which  the  premises 
lie,  the  town  in  which  it  was  situated  when  the 
mortgage  was  given,  and  the  quantity  of  acres 
mortgaged,  without  describing:  the  premises  by 
metes  and  bounds. 

A  proper  form  of  an  advertisement  for  sale  of 
several  lots  by  Commissioners,  under  the  17th  sec- 
tion of  that  Act. 

The  17th  section,  directing  the  Commissioners  to 
put  up  advertisements  of  sale  at  three  of  the  most 
public  places  in  the  county,  is  sufficiently  complied 
with,  by  Axing  them  in  three  of  the  most  public- 
places,  though  they  are  all  remote  from  the  prem- 
ises in  question. 

Whether  the  Commissioners  have  a  right  to  sell 
on  credit,  quaere. 

But  the  objection  that  the  Commissioners  gave  a 
credit  for  the  surplus  money,  beyond  the  principal 
and  interest  due,  can  only  be  made  by  the  mort- 


t  seems  that  it  is  no  objection  to  the  validity  of 
the  sale,  that  the  Commissioners  do  not  proceed 
and  sell  on  the  first  default ;  but  wait  till  several 
years'  interest  accumulates. 

Citations- Act  April  11, 1808 ;  3  Johns.  Ch..  332;  » 
Johns.  Ch.,  323. 

~TC  JECTMENT,  for  part  of  lot  No.  4,  in  the 
-Tj  old  township  of  Brutus,  in  Cayuga 
County  ;  tried  at  the  Cayuga  Circuit,  before 
the  late  Mr.  Justice  Platt,  May  27,  1822. 

After  the  defendant  had  confessed  lease,, 
entry  and  ouster,  at  the  trial,  the  plaintiff  pro- 
duced a  deed  from  Daniel  Avery  and  William 
Satterlee,  Commissioners  for  Loaning  Money 
of  the  County  of  Cayuga,  to  Allen  Worden, 
the  lessor  of  the  plaintiff,  dated  Sep.  15,  1820> 
expressed  to  be  for  the  consideration  of  $115, 
to  them  in  hand  paid,  by  Worden  ;  and  de- 
claring that,  pursuant  to  "an  Act  Authorizing 
the  Loan  of  Moneys  to  Citizens  of  this  State, " 
(a)  they  granted,  bargained,  &c.,  to  Worden, 
in  fee,  "all  that  certain  tract  of  land,  situate 
in  the  town  of  Cato,  formerly  Brutus,  County 
of  Cayuga,  and  State  of  N.  Y. ,  being  a  part  of 
lot  number  4,  in  the  original  township  of  Bru- 
tus, beginning,  &c."  (by  metes  and  bounds), 
"  containing  100  acres  of  land,  being  the  same 
land  mortgaged  to  the  Commissioners  for 
Loaning  Money  aforesaid,  by  Peter  Wolver- 
ton,  on  the  15th  day  of  July,  1808."  The  deed 
was  executed  by  Daniel  Avery  and  William 
Satterlee,  and  witnessed  by  Glen  Cuyler  and 
Jedediah  Morgan. 

*The  plaintiff  then  read  in  evi-  [*242 
dence,  a  mortgage,  for  the  consideration  of 
$76,  executed  by  Wolverton  to  the  Commis- 
sioners, dated  July  15,  1808,  for  the  premises, 
in  question,  being  the  same  described  in  the 
deed,  habendum,  &c. ;  "unto  the  said  Com- 
missioners, and  their  successors  and  assigns 
forever,  and  for  the  uses  and  purposes  men- 
tioned in  an  Act,  &c.,  entitled  an  Act  Ap- 
pointing a  Loan  of  Moneys  to  the  Citizens  of 
this  State  :"  providing  that  if  Wolverton,  &c... 
should  pay,  or  cause  to  be  paid  to  the  Com- 
missioners, the  interest  of  $76,  at  7  per  cent. 
per  annum,  on  the  first  Tuesday  of  May, 
yearly  and  every  year,  and  should  also  pay 
them  the  principal  sum,  &c.,  when  the  same 

(a)  This  is  entitled  "  An  Act  Authorizing  a  Loan 
of  Moneys  to  the  Citizens  of  this  State,  and  was 
passed  Apr.  11,  1808."  It  will  be  found  at  large  in 
the  Acts  (seas.  31,  ch.  216)  printed  by  W.  &  S.,Vol.  V., 
p.  392,  amended  sess.  32.  ch.  152,  Id.,  p.  510,  sess.  38, 
ch.  56;  sess.  42,  cb.  36,  sess.  44,  ch.  189,  sess.  45,  ch.  249. 
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should  by  them  be  demanded,  at  any  time 
after  the  first  Tuesday  of  May,  1815,  then  the 
mortgage  to  be  void,  &c.  . 

It  was  admitted,  on  the  part  of  the  defend- 
ant, that  he  derived  title  from  Wolverton,  the 
mortgagor,  subsequent  to  the  time  when  the 
mortgage  was  executed. 

The  plaintiff's  counsel  then  called  William 
Satterlee,  one  of  the  Commissioners,  who 
testified  that  the  interest  due  on  the  mortgage 
remaining  unpaid  for  three  years,  the  Com- 
missioners, May  26,  1820,  advertised  the  mort- 
gaged premises  for  sale,  in  pursuance  of  the 
Statute  on  that  subject,  to  be  sold  at  the  court 
house,  in  the  County  of  Cayuga,  on  the  3d 
Tuesday  of  Sep.,  at  10  o'clock  in  the  forenoon 
of  that  day  ;  and  that  the  same  were  exposed 
to  sale  in  conformity  with  the  advertisement, 
and  struck  off  to  the  lessor  of  the  plaintiff, who 
was  the  highest  bidder  therefor  ;  that  he  im- 
mediately paid  what  was  due  on  the  mortgage 
to  the  witness  ;  that  some  time  in  Oct.  next 
succeeding  the  sale,  the  witness  executed  a 
deed  to  the  lessor  of  the  plaintiff,  and  sent  it 
by  one  of  the  witnesses  to  the  deed,  to  Daniel 
Avery,  the  other  Commissioner,  for  his  signa- 
ture. The  plaintiff's  counsel  then  called 
Daniel  Avery,  the  other  Commissioner,  who 
testified  that  he  received  the  deed  from  Glen 
Cuyler,  one  of  the  witnesses  to  it,  and  exe- 
cuted and  returned  it  to  the  lessor  of  the 
plaintiff  by  Cuyler's  hands.  He  further  testi- 
fied that  no  person  had  caused  his  name  to  be 
entered  on  the  books  of  the  Commissioners,  as 
243*]  *assignee  of  the  mortgagor.  The  coun- 
sel for  the  plaintiff  here  rested  the  cause. 

The  counsel  for  the  defendant  then  pro- 
duced a  printed  copy  of  the  advertisement  of 
the  Commissioners  of  Loans,  referred  to  by 
William  Satterlee,  which  was  admitted  by  the 
plaintiff's  counsel,  to  be  a  correct  copy  of  the 
original,  and  was  in  the  words  and  figures  fol- 
lowing, to  wit:  "Default  having  been  made 
in  the  payment  of  the  interest  due  upon 
moneys  secured  to  be  paid  to  the  Commission- 
ers for  Loaning  Moneys  for  the  County  or 
Cayuga,  on  the  following  pieces  or  parcels  of 
lands,  described  in  the  following  list  or 
schedule ;  and  for  a  more  particular  descrip- 
tion thereof,  reference  to  their  several  mort- 
gages and  minutes  will  appear  : 


be  sold,  at  10  o'clock  in  the  forenoon  of  said 
day,  at  the  court  house,  in  said  county,  at 
public  vendue,  to  the  highest  bidder.  Dated 
at  Auburn,  this  twenty-sixth  day  of  May, 
1820.  DANIEL  AVERT,  )  Commis- 

WM.  SATTERLEE,  f   sioners." 

The  defendant's  counsel  then  called  Will- 
iam Satterlee,  one  of  the  Commissioners,  who 
testified,  that  he  put  an  advertisement  on  the 
court  house  door,  at  Auburn,  in  Cayuga  Co.  ; 
one*  at  Strong's  tavern,  in  Owasco,  8  miles 
southeast  *of  Auburn  ;  one  at  Keeler's  [*244 
tavern,  in  Sempronius,  16  miles  southeast  of 
the  court  house  ;  and  sent  one  to  Aurora, 
which  is  16  miles  southwest  of  the  court  house; 
and  that  the  premises  in  question  lie  15  miles 
north  of  the  court  house  ;  that  James  B. 
Clark  tendered  him  the  amount  of  interest  and 
principal,  after  the  premises  were  sold  to 
Worden,  the  lessor  of  the  plaintiff,  and  after 
he  executed  the  deed  to  Worden  ;  that  the 
offer  of  Clark  was  made  sometime  in  the  win- 
ter after  the  sale.  The  sum  of  about  $15, 
being  the  surplus  for  which  the  land  sold  to 
Worden,  over  and  above  what  was  due  on  the 
mortgage,  and  which  was  due  to  Wolvertou, 
remained  some  time  in  the  hands  of  Worden, 
after  sale  ;  the  Commissioners  of  Loans 
not  wishing  to  receive  it  until  it  could  be  paid 
to  Wolverton,  who  had  removed  from  the 
State.  The  defendant's  counsel  then  called 
Daniel  Avery,  the  other  Commissioner  of 
Loans,  who  testified  that  no  particular  ar- 
rangement was  made  with  Worden  as  to  the 
overplus  money  going  to  Wolverton,  and  that 
there  was  no  condition  that  the  deed  was 
given  to  be  held  by  the  Commissioners  until 
the  overplus  was  paid.  He  further  testified 
that  he  thought  he  saw  the  notice  of  sale 
posted  up  in  a  public  house  in  Aurora.  The 
plaintiff,  by  consent,  took  a  verdict,  subject  to 
the  opinion  of  the  Supreme  Court  on  a  case  to 
be  made. 

Mr.  J.  L.  Richardson,  for  the  plaintiff,  con- 
tended that  he  derived  a  perfect  title  under 
the  deed  of  the  Commissioners ;  that  they 
acted  within  their  authority,  and  in  conform- 
ity with  the  directions  of  the  Statute. 

The  objection  will  probably  be  made,  that 
the  description  of  the  premises,  in  the  adver- 
tisement of  sale,  was  not  so  full  as  the  act 
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Henry  Burgess, 
Thomas  Lacy, 

9 
61 

13th  July,  1808 
14th  July,  1808 

Semnronius, 
Dryaen, 

No.  47 
58 

87 
150 

James  Savage, 
Peter  Wolverton, 

67 

28 

15th  July,  1808 
15th  July,  1808 

Lock, 
Cato, 

29 

4 

100 
100 

Brutus. 

Nehemiah  Webb, 

230 

1st    May,   1815 

Sciplo, 

94 

25 

W.  C.  Wilson, 

248 

1st    May,    1815 

Brutus, 

29 

50 

Aurellns. 

Now,  therefore,  in  pursuance  of  the  Act, 
entitled  "  An  Act  Authorizing  a  Loan  of 
Moneys  to  the  Citizens  of  this  State,"  and  its 
subsequent  amendments ;  notice  is  hereby 
given,  that  on  the  3d  Tuesday  in  September 
next,  the  said  several  mortgaged  premises  will 
COWKN  8. 


requires.  The  regularity  of  the  proceedings 
depends  upon  the  construction  of  the  various 
sections  in  relation  to  this  subject.  The  llth 
section  (sess.  31,  ch.  216,  sec.  11)  fixes  the 
time  for  paying  the  interest  of  the  loan  annu- 
ally on  the  1st  Tuesday  of  May.  By  the  15th 
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•ection.  if  not  paid  within  22  days  after,  the 
borrower  is  forever  foreclosed  ;  and  the  Com- 
miwioncni  are  to  advertise  and  sell  as  directed 
in  the  17th  section.  The  provisions  of  this 
section  have  been  complied  with,  in  terms, 
as  to  time.  As  lo  description,  they  are  to 
945*1  •"cause  advertisements  to  be  fixed  up 
at  not  lew  than  three  of  the  most  public  places 
in  the  county  where  the  premises  are  situate, 
describing  the  Quantity  and  situation  of  the 
lands  mentioned  in  the  several  mortgages 
foreclosed  aa  aforesaid,  and  giving  notice, 
Ac."  They  are  also  to  advertise  in  one  of  the 
public  papers  of  the  county.  In  this  case, 
advertisements  were  fixed  up  in  four  or  five 
different  places,  beside  being  published  in  the 
newspaper. 

The  counsel  here  read  the  advertisement, 
and  insisted  that  it  was  a  substantial  compli- 
ance with  the  Act,  in  point  of  description.  He 
aaid  the  Act  evidently  contemplated  a  very 
brief  notice,  for  section  20,  which  determines 
the  expense  of  proceeding,  allows  but  $3  for 
all  the  services  and  expenses  of  the  sale. 

The  tender  of  the  money  by  Clark,  being 
after  the  sale,  was  too  late;  besides,  he  estab- 
lished no  right  to  make  the  tender.  He  as- 
sumes to  be  an  assignee  of  the  mortgagor,  but, 
by  the  20th  section,  the  Commissioners  were 
not  bound  to  recognize  him  in  this  character. 
unless  be  had  been  recorded  as  such  in  their 
books. 

Mr.  D.  Cody,  contra,  submitted  the  .follow- 
ing points  or  propositions,  in  writing: 

1  The  sale  by  the  loan  officers  was  void, 
and  no  title  passed  to  the  lessor  of  the 
plaintiff. 

1.  Because  the  advertisement  did  not  con- 
tain a  sufficient  description  of  the  situa- 
tion of  the  land. 

2.  Because  the  advertisements  were  not 
put  up  and  continued  in  the  proper 
places. 

3.  Because  the  sale  was,  in  part,  at  least, 
upon  credit,  and  the  deed  not  executed 
in  the  presence  of  two  witnesses. 

4.  Because  the  sale  was  not  on  the  day 
prescribed  by  law;  and, 

5.  Because  the  loan  officers  had  no  power, 
by  law,  to  sell  the  premises. 

II.  There  having  been  no  regular  sale  of  the 
premises,  and  the  person  under  whom  the 
246*1  defendant  holds  having  'tendered 
to  the  loan  officers  the  whole  sum  due 
upon  the  mortgage,  he  is  entitled  to  re- 
tain the  possession. 

He  added,  that  it  is  for  the  court  to  say  what 
degree  of  particularity  in  the  description  is 
required  by  the  Statute.  There  certainly  may 
be  a  description  which  is  insufficient;  and  we 
think  the  Legislature  intended  it  should  be 
enough,  at  all  event*,  to  put  the  possessor  of 
the  land  on  his  guard,  as  well  as  to  enable 
those  who  attend  the  sale  to  find  the  land, 
acquaint  themselves  with  its  value,  and  be  pre- 
pared to  bid.  "Lot  No.  1,  in  Brutus,"  would 
enable  any  one  to  examine;  but  an  advertise- 
ment by  the  Commissioners,  that  they  would 
sell  "one  of  the  lots  in  Brutus,"  would  not  ena- 
ble a  purchaser  to  bid  understandingly,  with- 
out examining  every  lot  in  the  town.  It  is  a 
matter  of  public  law  that  Brutus  was  divided 
into  lots  of  600  acres.  Now,  the  Commission- 
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ers  say  that  they  will  sell  100  acres  of  a  certain 
lot.  Who,  from  this,  could  say  what  part  of  the 
600  acres  were  to  b.e  sold?  It  may  be  said  that 
the  name  of  the  mortgagor  was  mentioned, 
and  that  an  examination  of  the  Commissioners' 
files  would  be  a  guide;  but  this  is  not  enough. 
One  cannot  know  through  whose  hands  the 
land  may  have  passed.  Neither  name  nor  rec- 
ord would,  therefore,  guide  him,  and  he  must 
examine  600  acres  instead  of  one. 

Again;  the  premises  lie  14  or  15  miles  north 
of  the  court  house;  yet  all  the  advertisements 
are  fixed  up  from  8  to  16  miles  south  of  that 
place. 

$15  yet  remain  unpaid  by  the  purchaser.  The 
law  is  express  that  money  must  be  paid,  on  a 
sale  of  this  description.  The  Commissioners 
have  no  power  to  sell  on  credit,  and  they  must 
exact  and  receive  the  whole  money.  If  they 
may  give  day  for  the  $15,  they  may  do  the 
same  with  $15,000.  The  rule  is,  in  its  nature, 
inflexible,  and  cannot  accommodate  itself  to 
the  amount.  There  is  no  title  in  the  purchaser, 
till  the  money  is,  in  fact,  paid  to  the  utmost 
farthing. 

It  is  conceded  that  the  Commissioners  acted 
under  a  limited  authority.  Then,  we  say 
again,  the  sale  was  void,  as  not  being  made  on 
the  day  required  by  the  Statute.  Previous  to 
*the  day,of  sale,  three  years'  interest  [*247 
had  been  suffered  to  accumulate.  By  the  lath 
section,  the  Commissioners  are  directed  to  sell 
on  the  third  Tuesday  of  Sep.,  annually,  all  the 
lands  mortgaged,  in  respect  to  which  there  shall 
have  been  a  default  in  not  paying  the  interest; 
and  by  the  19th  section,  if  no  person  will  bid 
to  the  principal  and  interest,  they  are  to  enter 
upon,  and  lease  the  lands  for  the  benefit  of  the 
State.  They  are  then  to  offer  the  land  for  sale, 
again,  at  the  next  Apr. ;  and  if  there  is  then 
no  purchaser  for  an  adequate  sum,  the  State 
become  seised  of  the  lands,  subject  to  a  right 
of  redemption  in  the  mortgagor.  Now  it  is 
fairly  to  be  presumed  that  all  these  steps  were 
taken.  It  was  the  duty  of  the  Commissioners 
to  set  about  them  immediately  on  the  mort- 
gagor's default.  Whether  they  did  so  or  not, 
their  powers  of  sale,  in  the  ordinary  way, 
ceased;  and  a  tender  was  made  before  they 
had  regularly  sold.  The  proceeding  was  void 
— it  was  as  no  sale — and  the  tender  in  season. 

It  is  said,  that  on  default  of  payment,  the 
Commissioners  were,  by  the  15th  section,  seised 
of  an  absolute  estate  in  the  lands;  but  though 
this  be  so,  they  held  it  for  certain  specified 
purposes.  They  cannot  sit  down  and  dispose  of 
the  land  in  any  manner  they  choose,  but  must 
be  guided  by  the  Statute.  Denning  v.  Smith, 
3  Johns.  Ch.,  332. 

Mr.  Richardson,  in  reply,  cited  King  v.  Stow, 
6  Johns.  Ch.,  323,  as  in  point,  to  show  that  any 
irregularity  in  the  proceedings  of  the  Commis- 
sioners in  relation  to  fixing  up  advertisements, 
or  making  entries,  &c.,  could  not  be  objected 
against  a  bonafide  purchaser  at  the  sale.  The 
description  was  sufficient 

WOODWORTH,  J.  As  far  as  I  remember  the 
practice  under  this  Act,  the  advertisements  of 
sale  have  always  been  in  the  form  which  was 
used  here. 

Mr.  Richardson.  And  the  practice  is  correct 
in  principle.  No  one  could  be  deceived  who 
lived  on  Wolverton's  land.  This  is  a  declara- 
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tion  to  the  possessor,  and  to  purchasers,  that 
Wolverton's  land,  to  the  extent  of  100  acres, 
would  be  sold.  Nor  does  it  lie  in  the  mouth 
248*]  of  the  defendant  to  say  *that  because 
the  Commissioners  have  indulged  him  three 
years,  they  must,  therefore,  relinquish  the 
whole  amount.  This  was  a  matter  which  lay 
exclusively  between  them  and  the  public.  The 
same  answer  applies  to  the  objection  that  the 
whole  purchase  money  was  not  paid.  The 
Commissioners  had  a  right  to  make  the  pur- 
chaser a  depositary  of  the  $15,  or  any  larger 
amount,  if  they  chose.  They  have  done  no 
more.  The  money  remained  with  him,  waiting 
a  chance  to  be  sent  to  the  mortgagor. 

Beside,  though  the  Commissioners  gave 
•credit  for  the  whole,  it  is  not  for  the  defendant 
to  object.  They  may  assume  the  whole,  and 
it  will  operate  as  a  payment,  although  nothing 
be,  in  fact,  paid. 

Curia,  per  SUTHERLAND,  J.  The  lessor  of 
the  plaintiff  claims  his  title  to  the  premises  in 
•question,  by  virtue  of  a  deed  from  the  Com- 
missioners for  Loaning  Money  in  the  County 
-of  Cayuga,  under  the  Act  "  Authorizing  a 
Loan  of  Moneys  to  the  Citizens  of  this  State," 
passed  Apr.  11,  1808.  Vol.  V.,  Laws  by  W.  & 
S.,  392.  The  premises  were  mortgaged  to  the 
Commissioners  by  one  Peter  Wolverton,  July 
15,  1808  ;  and  default  having  been  made  by 
him  in  the  payment  of  the  interest,  the  Com- 
missioners, in  pursuance  of  the  directions  of 
the  Act,  sold  them  at  public  auction,  and  the 
lessor  of  the  plaintiff  became  the  purchaser. 
The  defendant  derives  title,  also,  from  Peter 
Wolverton,  by  a  conveyance  subsequent  to  the 
mortgage  ;  and  after  the  sale  to  the  lessor  of 
the  plaintiff,  he  offered,  by  the  hand  of  Clark, 
to  redeem,  by  paying  the  amount  due. 

The  only  question  in  the  case  is,  whether  the 
sale  by  the  Commissioners  was  in  conformity 
to  the  provisions  of  the  Act. 

The  principal  objections  are  : 

1.  That  the  advertisements  did  not  contain  a 
sufficiently  minute  description  of  the  situation 
of  the  land. 

2.  That  they  were  not  put  up  in  the  proper 
places. 

3.  That  the  purchase  money  was  not  all  paid 
on  the  day  of  sale. 

There  is  no  pretense  of  fraud  on  the  part  of 
the  Commissioners.  They  are  admitted  to  have 
2411*]  acted  in  good  *faith,  and  the  lessor  of 
the  plaintiff  is  a  bona  fide  purchaser  for  a  val- 
uable consideration. 

1.  The  17th  section  of  the  Act  directs  "  that 
the  Commissioners  shall  cause  advertisements 
to  be  fixed  up  at  not  less  than  three  of  the 
most  public  places  in  the  county  where  the 
premises  are  situate,  describing  the  quantity 
and  situation  of  the  land,  Arc.,  and  shall  also 
cause  such  notice  to  be  given  in,  at  least,  one 
of  the  public  newspapers  in  the  count}*,  if  any 
such  there  be."  The  advertisement,  in  this 
case,  contained  the  name  of  the  mortgagor,  the 
date  and  number  of  the  mortgage,  the  number 
of  the  lot,  the  town  in  which  it  was  situated 
when  the  mortgage  was  given,  and  the  quan- 
tity of  acres  mortgaged.  It  could  not  have 
been  more  particular,  without  giving  a  de- 
scription of  the  premises  by  metes  and  bounds, 
as  contained  in  the  mortgage.  The  Act  doe» 
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not  require  such  particularity.  It  contem- 
plates only  a  general  description,  sufficient  to 
apprise  the  mortgagor  that  his  land  is  to  be 
sold,  and  to  enable  any  persons  who  may  wish 
to  purchase,  or  who  may  be  interested  in  the 
premises  by  subsequent  liens,  to  locate  and 
identify  them. 

In  Denning  y.  Smith,  3  Johns.  Ch.,  332,  one 
of  the  advertisements  neither  contained  the 
name  of  the  mortgagor,  nor  the  number  of  one 
of  the  lots  ;  and  these  omissions  were  held  to 
be  fatal.  But  the  Chancellor  seems  to  admit 
that  if  the  name  of  the  mortgagor,  and  the 
number  of  the  lot,  had  been  inserted,  the  ad- 
vertisement would  have  been  good.  He  says 
the  "  omission  of  the  mortgagor's  name  and  of 
the  number  of  the  lot  in  the  advertisement  in 
Cattskill,  where  the  agent  of  the  owner  re- 
sided, was  a  most  unfortunate  circumstance, 
&c.  It  was  also  an  omission  fatal,  in  any  view, 
to  the  legality  of  the  notice."  The  other  no- 
tices, the  sufficiency  of  which,  in  point  of 
form,  was  not  questioned,  were  not  as  partic- 
ular in  their  description  as  the  advertisement 
in  this  case.  They  described  the  premises  as 
being  in  the  town  of  Cairo,  and  as  being  "  lot 
No.  11,  and  part  of  lot  No.  14,  near  Perce's 
mill,  containing  125  acres,  mortgaged  by  Henry 
Persen  ;"  without  designating  what  part  or 
portion  of  the  mortgaged  premises  was  in  each 
or  either  of  the  lots.  The  first  objection,  there- 
fore, is  unfounded. 

*2.  The  second  objection  appears  to  [*25O 
be  founded  on  the  fact  that  the  advertisements 
were  put  up  in  places  remote  from  the  mort- 
gaged premises  ;  for  there  is  nothing  in  the 
case  to  show  that  the  places  where  they  were 
put  up  were  not  three  of  the  most  public 
places  in  the  county.  This  is  all  that  the  Act 
requires.  It  is  not  necessary  that  one  of  the 
advertisements  should  be  upon  or  near  the 
premises  ;  and  unless  one  of  the  three  most 
public  places  in  the  county  was  near  the  prem- 
ises, an  advertisement  there  would  not  be  a 
compliance  with  the  Act.  In  Denning  v.  Smith 
the  omission  to  put  up  an  advertisement  in 
Cairo,  which  was  in  the  neighborhood  of  the 
premises,  and  was  one  of  the  most  public  and 
central  places  in  the  county,  was  held  by  the 
Chancellor  to  be  a  circumstance  which,  in  con- 
junction with  other  facts,  tended  to  show  a 
fraudulent  intent  on  the  part  of  the  Commis- 
sioners. But,  in  this  case,  it  does  not  appear 
that  there  was  any  public  place  near  the  mort- 
gaged premises. 

In  King  v.  Stow,  6  Johns.  Ch.,  323,  all  the 
advertisements  were  put  up  in  the  village  of 
Elizabethtown,  twenty  miles  distant  from  the 
mortgaged  premises  ;  and  although  it  appeared 
that  a  public  road  passed  through  the  premises, 
and  that  two  public  ferries  were  maintained 
within  two  miles  and  a  half  of  them,  the  no- 
tices were  held  to  be  good  ;  there  being  no  evi- 
dence of  a  fraudulent  intent,  and  Elizabeth- 
town  being,  in  fact,  the  most  public  place  in 
the  county.  The  notices  in  this  case  were, 
therefore,  regular. 

3.  The  reason  why  the  surplus,  beyond  the 
amount  due  to  the  State,  was  not  immediately 
exacted  from  the  purchaser,  is  stated  by  the 
Commissioners  to  have  been  because  the  mort- 
gagor, to  whom  it  was  to  be  jmid,  had  left  the 
State,  and  the  Commissioners  did  not  want  the 
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money  until  they  could  pay  it  over.  They 
state  expressly,  in  their  testimony,  that  there 
was  no  agreement  for  a  credit.  The  surplus 
was  only  $15.  and  there  is  nothing  to  show 
that  it  was  not  paid  on  demand.  Tiut  this  is 
an  objection  which,  if  it  can  be  raised  at  all, 
can  be  urged  only  by  the  mortgagor. 

Judgment  for  the  plaintiff. 

Cited  ln-8  Wend..  660;  3  Sandf.  Ch..  62. 


*TOMPKINS  r.  CURTIS. 

Surety  on  Appeal—  Di*charged  for  Purpose  of 
Being  Wittiest. 

The  Court  of  C.  P.,  on  motion,  at  the  trial,  are 
bound  to  discharge  a  surety  for  the  prosecution  of 
an  appeal,  and  substitute  other  competent  security; 
•o  that  the  Hrst  may  bo  a  witness  for  the  appellant. 

Citation— «  Johns.,  407. 

ERROR  from  the  C.  P.  of  Onondaga  Co. 
Curtis  sued  Tompkins  before  a  justice  of 
that  county  and  recovered  judgment.  Tomp- 
kins thereupon  appealed  to  the  C.  P.,  and  Na- 
thaniel Tompkins,  one  of  the  witnesses  before 
the  justice,  became  security  for  the  appellant. 
and  signed  the  bond  to  prosecute  the  appeal, 
Ac.  On  the  trial  in  the  C.  P.,  the  appellant, 
wishing  to  have  Nathaniel  Tompkins  sworn 
for  him,  moved  the  court  to  have  him  dis- 
charged from  his  bond,  which  had  been  duly 
returned  by  the  justice  and  filed  with  the  clerk, 
that  other  security  might  be  substituted  ;  and 
that  N.  T.  might  then  be  sworn  as  a  witness  ; 
but  the  court  overruled  the  motion,  and  gave 
judgment  for  the  appellee  ;  and  this  point, 
among  several  others,  came  here  upon  a  bill  of 
exceptions. 

Mr.  0.  Lawrence,  for  the  plaintiff  in  error, 
cited  Incin  v.  Caryell,  8  Johns.,  407. 

Mr.  J.  R.  Lawrence,  contra. 

Curia,  per  SUTHERLAND,  J.  Thecourt  erred 
in  refusing  to  permit  another  surety  to  be  sub- 
stituted. There  cannot  be  a  doubt  that  the 
person  so  substituted  would  be  liable  upon  the 
bond,  so  that  no  possible  injury  could  result 
from  the  change.  The  power  of  the  court  to 
grant  the  application  is  clear.  They  were  fully 
possessed  of  the  cause.  The  bond,  with  the 
other  papers  and  proceedings,  had  been  re- 
turned and  filed  with  the  clerk.  The  surety 
was  in  the  nature  of  bail,  whom  it  is  the  estab- 
lished practice  of  the  courts  to  discharge  upon 
other  bail  being  substituted,  when  the  first  is  a 
material  witness  for  his  principal.  The  case 
cited  of  Incin  v.  Caryell  is  in  point.  The 
judgment  must  be  reversed,  and  a  venire  de 
noto  go  from  the  C.  P. 

Judgment  reverted. 


252»]  'WILLIAMS  r.  MATTHEWS. 

Competency  of  Witnes*—  Examination  on  Voir 
Dire—  Transferee  of  Note  Indorted  in  Blank 
at  Witnen—  Trantfer  of  Paper,  after  Dulion- 


.— A00nt<oMe  paper—When  payment  is  ex- 
tfMMMMjil  <•/.    Havens  v.  Huntinaton,  1  Cow.,  387. 
Rmhlt i  (,/  hiMer  of  paper  transferred  after  ma- 
lurttu-K<fuit\et.  See  Johnson  v.  Bloodgood.  1  Johns. 
Cas..  51,  note. 
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or — Rights  -of  Transferee — Filling  vp  Blank 
Indorsement  at  Trial — Act  Forbidding  At- 
torneys to  Buy  Choxe  in  Action— Demand  and 
Notice — Pleading  and  Evidence — Third  Day 
of  Grace,  Saturday — Notice  on  Monday,  Suf- 
ficient. 

Where  a  witness  is  called,  and  on  objection  to  his 
competency  is  put  on  his  virir  dire,  and  answers, 
generally,  that  he  is  interested,  he  should  be  reject- 
ed. If  the  party  calling  him  wishes  to  show  the 
nature  of  the  interest,  as  that  it  is  ideal,  or  such  as 
will  not  exclude  the  witness,  he  should  follow  up 
the  examination  with  particular  questions. 

One  who  held  a  note  indorsed  in  blank  and  sold  it 
to  another,  without  indorsing:  it,  is,  after  the  exe- 
cution of  the  note  is  proved,  a  competent  witness 
for  the  holder,  in  an  action  by  him  against  the  in- 
dorser. 

W.  purchased  a  note  of  M-,  who  indorsed  it  in 
blank  before  due;  W.  sold  it  to  another  before  due, 
who  charged  the  indorser  by  demand  and  notice, 
&c. ;  and  after  it  was  due,  W.  repurchased  it,  and 
sold  it  to  I. ;  held,  that  I.  might  maintain  an  action 
on  the  note  against  the  indorser  in  his  (I.'s)  own 
name. 

A  note  is  indorsed  and  dishonored,  and  the  in- 
dorser charged  by  demand  and  notice ;  this  is  no  ob- 
jection to  further  negotiation  of  the  note,  and  any 
subsequent  holder  may  sue  in  his  own  name,  either 
the  maker  or  the  indorser  who  has  been  so  charged ; 
and  the  original  demand  of  the  maker,  and  notice 
to  the  indorser,  inures  to  the  benefit  of  all  subse- 
quent holders. 

The  only  difference  between  negotiable  paper 
which  hits  been  dishonored  and  that  which  is  not 
yet  due,  is,  that  the  former  must  be  taken  subject 
to  all  the  equities  existing  between  those  who  were 
parties  before  the  paper  became  due. 

The  holder  of  a  note  indorsed  in  blank  may  fill  it 
up  before,  or  at  the  trial,  with  what  name  he  pleas- 
es. Other  parties  to  the  note  (e.  g.,  a  prior  indorser> 
have  no  concern  with  this  question. 

Construction  of  the  Act  (1  R.  L.,  417)  prohibiting 
an  attorney  to  buy  a  chose  in  action  for  prosecu- 
tion. To  bring  an  attorney  within  the  Act,  there 
must  have  been  an  intent  to  prosecute. 

A  count  by  indorsee  against  indorser,  averring  a 
demand  of  payment,  and  notice  of  non-payment, 
in  the  usual  form,  is  satisfied  by  proving  a  state  of 
facts  which  dispenses  with  actual  demand,  &c.,  and 
showing  due  diligence.  &c.  The  facts  need  not  be 
specially  stated  in  pleading. 

A  demand  of  payment,  and  notice  of  non-pay- 
ment, should  be  made  and  given  by  the  holder  or  a. 
note  or  his  agent. 

Where  the  third  day  of  grace  is  Saturday,  notice 
of  non-payment  need  not  be  given  till  Monday.  ' 

Citations— Chit.  Bills,  141,  142,  ed.  1817 :  7  T.  R.r 
430;  3  T.  K.,  80;  1  Carapb..  383;  11  Johns.,  53;  Act, 
April  21, 1818  ;  2  Johns.  Cos.,  76;  2  Cai.,  344,  127,  343 ;  Z 
H.  Bl..  510 ;  2  Johns.,  274  ;  8  Johns.,  428. 

TERROR  from  the  Court  of  C.  P.  of  the 
J-J  County  of  Washington.  Williams,  the 
plaintiff  below,  declared  as  indorsee  against 
Matthews,  the  defendant  below,  as  indorser  of 
a  promissory  note,  made  by  Abner  &  Hugh. 
Harsha,  dated  Apr.  9,  1815,  for  $73  with  in- 
terest from  the  date,  payable  to  the  defendant, 
or  order,  on  or  before  Nov.  1,  then  next.  The 
first  count  of  the  declaration  set  forth  a  de- 
mand of  the  makers,  and  notice  thereof,  and 
of  non  payment,  in  the  usual  form,  upon  Nov. 
4,  1815.  The  2d  count  averred  that  before  the 
note  fell  due,  H.  Harsha  absconded,  &c.,  and 
then  set  forth  the  demand  upon  A.  Harsha,  in 
the  usual  form,  on  the  4th,  and  notice  on  Nov. 
6,  1815.  Plea,  non  assumpsit.  On  the  trial, 
the  plaintiff  proved  the  execution  of  the  note 
by  the  makers,  and  the  indorsement  [*253 
of  the  defendant's  name  on  the  note  in  blank. 
He  then  offered  to  prove  that  A.  Harsha,  one 
of  the  makers,  was  an  infant  at  the  date  of 
the  note,  but  this  being  objected  to,  the  court 
overruled  the  evidence.  He  then  called  A.Har- 
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sha,  one  of  the  makers  of  the  note,  who  was 
sworn  on  his  voir  dire.  He  said  that  he  was 
interested,  and  objected  to  testifying.  The 
defendant  also  objected  to  his  adinissibility  on 
the  ground  of  interest.  The  plaintiff  then  of- 
fered to  confine  the  inquiry  to  the  fact  that 
a  demand  of  payment  was  made  ;  but  the  de- 
fendant persisted  in  his  objection,  and  the 
court  sustained  it,  and  would  not  permit  the 
witness  to  be  sworn.  The  plaintiff  then  called 
the  attorney  for  the  plaintiff,  who  was  sworn 
on  his  voir  dire,  and  said  that  he  bought  the 
note  of  the  defendant  before  it  fell  due,  and 
paid  him  $73  for  it ;  and  that,  also  before  it 
fell  due  he  sold  and  transferred  it  to  a  third 
person,  who  is  not  the  plaintiff  ;  that  after  it 
fell  due,  it  came  again  into  his  hands,  and  he 
commenced  a  suit  upon  it,  in  the  name  of  one 
Seth  White,  against  the  defendant ;  that  the 
witness  had  the  sole  control  of  the  note  at  the 
time  the  suit  was  commenced  in  the  name  of 
White,  and  that  White  had  nothing  to  do  with 
it.  That  suit  was  discontinued,  and  in  Sept., 
1817,  the  note  became  the  property  of  the 
plaintiff,  who  had  no  interest  in  it  before  that 
time.  The  note  was  then  sold  to  the  plaintiff 
by  the  witness  ;  that  the  plaintiff  is,  and  was 
then  an  attorney  both  in  the  C.  P.  of  Wash- 
ington Co.  and  the  Supreme  Court.  The  wit- 
ness was  then  sworn  in  chief  ;  and  the  plaint- 
iff offered  to  prove  by  him  that  the  note  was 
indorsed  to  him,  the  witness,  before  it  fell  due; 
that,  on  the  3d  day  of  grace,  payment  was 
demanded  of  A.  Harsha  by  him,  H.  Harsha, 
the  other  maker,  having  absconded  before  the 
note  fell  due  ;  and  that  on  the  succeeding  day, 
after  demand  had  been  made,  he,  the  witness, 
gave  notice  to  the  defendant  of  the  demand 
and  non-payment ;  and  that,  before  the  com- 
mencement of  this  suit,  the  money  was  again 
demanded  of  the  defendant,  by  the  plaintiff's 
direction.  The  witness  then  stated,  on  his  ex- 
amination in  chief,  that  the  relation  given  by 
him  upon  his  voir  dire  was  true  ;  whereupon 
the  defendants  counsel  objected  to  the  evi- 
254*]  dence  *offered  ;  and  the  court  sus- 
tained the  objection,  and  nonsuited  the  plaint- 
iff. The  plaintiff's  counsel  excepted  to  these 
several  decisions  of  the  court  below  and  the 
cause  came  here  upon  a  bill  of  exceptions. 
Mr.  I.  Williams,  for  the  plaintiff  in  error  : 

1.  Proof  of  A.  Harsha's    infancy  was  im- 
properly  rejected.     A  promissory  note  made 
by  an  infant  is  void  ;  and  demand  of  payment 
in  such  a  case  is  not  necessary  to  charge  an  in 
dorser.     Chit,  on  Bills,    20;    10  Johns.,  33. 
This  proof  followed,  as  it  was  intended  to  be, 
by  the  fact  of  H.  Harsha's  absconding  would 
render  a  demand  of  payment  wholly  unneces- 
sary.    The  declaration  is  special  ancl  warrants 
this  proof. 

2.  A.  Harsha  was  improperly  rejected  as  a 
witness.     No  interest  is  shown  other  than  that 
growing  out  of  his  relation  to  the  parties  as 
maker,   which  left   him   indifferent  between 
them.     8  Johns.,  428  ;  15  Id.,  270  ;  16  Id.,  70; 
17  Id.,  176,  188.     If  the  plaintiff  will  waive 
the  interest  of  a  witness  against  him,  the  lat- 
ter cannot  object  on  account  of  his  own  inter- 
est.    Peake  Ev.,  192.  194.    Harsha  could  have 
no  interest  in  favor  of  the  plaintiff,  nor  against 
himself,  in  the  fact  which  he  was  called  to 
prove.     2  Esp.  .V.  P.,  348  ;  4  Cr.,  69  ;  2  Hoot. 
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132;  3  T.  R,  35,  per  Buller,  J.  The  court 
should  have  ascertained  that  there  was  an  in- 
terest ;  and  that  it  was  not  merely  ideal,  be- 
fore they  rejected  the  witness.  If  it  were 
mere  fancy  (as  it  must  have  been  in  this  case) 
he  should  have  been  sworn.  Peake  Ev.,  164  ; 
8  Johns.,  428. 

3.  The  attorney  for  the  plaintiff  was  compe- 
tent to  prove  the  facts  offered  to  be  shown  in 
evidence  by  him,  and  his  testimony  was  im- 
properly overruled.  Even  an  indorser  may 
be  admitted  as  a  witness,  and  that  too  in  be- 
half of  the  maker,  to  impeach  the  note,  by 
facts  arising  subsequent  to  the  time  of  its  exe- 
cution. 15  Johns.,  240;  10  Id.,  231  ;  Peake 
N.  P.,  C,  6  ;  3  Johns.  Cas.,  195,  per  Thomp- 
son, ./.  A  payee  of  a  note  payable  to  bearer 
or  a  third  person,  who  has  sold  or  transferred 
such  a  note,  are  not  incompetent  to  show  any 
other  fact  beside  the  execution  of  the  note. 
He  is  shut  out  from  this  solely  on  the  ground 
that  he  has,  impliedly,  warranted  the  note 
to  be  genuine,  not  forged.  15  Johns.,  204; 
16  Id.,  201.  There  being  no  other  objection, 
when  the  execution  of  the  note  is  proved,  he 
is  competent.  But  the  witness  offered  in  this 
case  was  not  an  indorser,  and  the  objection 
was  not  even  made  to  his  competency,  but  re- 
lated solely  to  the  sufficiency  of  the  matter 
proposed  *to  be  proved  by  him.  The  [*255 
court  decided  that  this  would  not  sustain  the 
action.  Had  the  decision  related  to  the  com- 
petency, on  the  ground  of  interest,  the  objec- 
tion might  have  been  removed  by  a  release. 
In  any  point  of  view,  however,  interest  cannot 
be  objected  here  ;  for,  taking  the  examination 
upon  the  voir  dire,  in  connection  with  the  offer 
of  evidence,  it  is  perfectly  clear  that  the  wit- 
ness was  not  interested. 

But  the  prominent  point  which  the  defend- 
ant in  error  probably  intends  to  rely  upon  is, 
that  the  note  could  not  be  negotiated  after  the 
indorser  was  charged.  In  answer  to  this,  we 
say,  there  is  no  legal  objection  to  it,  if  it  in 
fact  remained  unpaid  to  the  time  of  the  trans- 
fer.* Chit,  on  Bills,  ed.  1809,  p.  104;  1  Show., 
163;  IT.  R.,  430;  Bayl..  38,  n.  d;  Doug., 
633  ;  Kyd  on  Bills,  89  ;  3  T.  R.,  80  ;  1  Bos.  & 
P.,  398.  An  indorser  of  a  note  for  the  accom- 
modation of  the  maker,  and  without  consider 
ation,  that  fact  being  known  to  the  indorser 
when  he  took  the  bill,  is  notwithstanding,  li- 
able to  the  indorsee  ;  and  that  too  even  ir  the 
indorsee  took  the  bill  after  it  was  due.  7 
Johns.,  361;  3  Esp.,  46;  1  Taunt.,  224.  In 
Lovell  v.  Evertson,  11  Johns..  52,  the  note  was 
indorsed  after  it  became  due.  In  that  case, 
this  court  decided  that  when  a  note  has  been 
indorsed  in  blank,  the  owner  had  a  right  to 
fill  it  up  with  whose  name  he  please,  the  de- 
fendant having  nothing  to  do  with  the  inter 
est  of  the  plaintiff.  This  point  was  also  de- 
dided  in  1800  by  the  Court  of  Errors,  in  Cooper 
v.  Kerr,  cited  by  Kent,  J. .  3  Johns.,  Cas.,  2(>4. 
The  only  objection  to  the  transfer  of  a  note 
after  it  becomes  due  is,  that  it  subjects  the 
holder  to  all  equities  in  favor  of  the  preceding 
parties. 

Should  the  objection  bo  made  that  the  5n- 
dorsment  was  not  filled  up  in  fact,  we  answer, 
that  the  objection  was  not  made  in  the  court 
below,  and  being  merely  formal,  should  not 
be  listened  to  here. 
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If  It  should  be  said  that  the  plaintiff  pur 
chaned  the  note  mala  fidt,  with  intention  to  sue, 
we  answer,  that  a  party  is  not  to  be  charged 
with  a  crime  on  mere  presumption ;  but  if  other- 
wise every  presumption  is  repelled  bv  the 
fart  that  a  "third  person  is  employed  as  the  at- 
torney to  prosecute  the  suit,  the  plaintiff  deriv- 
ing no  benefit  to  himself  by  way  of  costs  ;  and 
the  money  being  demanded  l>eforc  this  suit 
was  brought.  Again  ;  If  he  intended  to  violate 
the  Statue,  still  he  has  a  remedy  to  recover 
the  note,  the  transaction  being  before  the  Act 
of  1818.  Indeed,  the  Act  of  1818.  which  alone 
IMO*]  *can  be  objected  here,  was  repealed  by 
the  Act  of  1818.  The  suit  in  favor  of  White 
is  not  brought  to  the  plaintiff's  knowledge. 

Me**r».  I).  Ruttell  and J.  L  Vide,  contra  To 
dispense  with  a  demand  upon  the  maker,  when 
be  was  accessible,  it  was  not  enough  to  show 
that  he  was  an  infant.  The  note  was  not  ab- 
tolutelv  void  for  that  reason,  but  continued 
good  till  the  infant  chose  to  void  it.  The  law 
regards  his  interest  alone  in  saying  that  it  is 
void.  As  to  all  the  other  parties,  it  is  good. 
To  show  infancy  was,  therefore,  no  benefit  to 
the  plaintiff.  An  indorsement  like  this  always 
creates  a  mere  contingent  liability,  resting 
upon  the  condition  that  a  demand  shall  be 
made  of  the  maker.  It  does  not  follow  that  he 
would  have  availed  himself  of  his  infancy,  or 
that  he  had  not  ample  funds  to  pay  the  note. 

A.  Harsha  was  not  a  competent  witness.  On 
being  asked  the  question,  he  answered  gen- 
erally, that  he  was  interested.  The  court  are 
blamed  for  not  pursuing  the  inquiry,  and  as- 
certaining whether  the  interest  was  fancied  or 
real  ;  but  it  is  the  counsel  who  was  to  blame. 
From  the  general  answer,  the  court  will  in- 
tend that  It  was  an  actual,  legal  interest, 
until  the  contrary  is  shown  by  a  particular  ex- 
planation, which  the  witness  should  have  been 
called  on  by  the  counsel  to  make.  It  does  not 
follow  that  he  could  be  interested  merely  as  a 
parly  to  the  note.  It  might  have  arisen  from 
some  other  transaction  like  the  interest  .by 
which  the  witness  was  excluded  in  Vowles  v. 
Wilt**.  4  DayCas..  108. 

The  attorney  was  not  a  competent  witness. 
In  the  first  place  he  had  transferred  the  note 
to  the  plaintiff,  and  was  responsible  to  him  if  it 
should  prove  inoperative,  or  the  claim  upon 
it  should  fail  in  any  way. 

But  if  he  was  competent,  his  testimony  was 
not  so,  to  sustain  the  action.  He  swears  that 
be  transferred  the  note  before  it  was  due — 
took  it  up.  and  then  transferred  it  to  the 
plaintiff  after  it  fell  due.  To  this  testimony 
an  objection  was  made  in  gross,  and  the  court 
rejected  it,  for  what  reason  does  not  appear. 
Indeed,  the  bill  is  so  general,  in  this  respect, 
that  it  is  unavailable  to  the  party.  It  presents 
257*]  *no  single  point,  and  draws  in  ques- 
tion the  whole  merits  of  the  case.  2  Cai  168- 
5  Johns.,  487;  8  Id.,  49.r) ;  1  Bac.  Abr.,  528.' 
But  suppose  all  the  points  now  made,  to  be 
reached  by  it.  the  plaintiff  could  not  recover. 
lo  one  count,  the  notice  of  non-payment  is 
averred  to  be  on  the  4th;  in  the  other",  the  6th 
of  Nov..  either  of  which  is  too  late  ;  and  the 
indorser  wa*  discharged. 

Again  ;  after  the  note  had  been  taken  up  bv 
Williams,  supposing  the  notice  to  have  been 
regular,  it  could  not  be  transferred  again  The 
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rights  of  the  indorsee,  who  fixed  the  indorser 
by  notice,  were  personal.  To  make  a  demand 
and  notice  inure  to  the  benefit  of  any  indorsee, 
he  should  hold  the  note,  or  his  name  should 
appear  upon  it  previous  to  or  at  the  time  the 
notice  is  given.  A  demand  and  notice  cannot 
inure  to  the  benefit  of  any  one  who  is  not  a 
party  when  those  steps  are  taken.  The  in- 
dorser engages  that  the  maker  shall  honor  the 
note  ;  but  no  case  goes  so  far  as  to  make  the 
liability  of  an  indorser  negotiable,  after  the 
note  has  been  dishonored.  The  object  of  mak- 
ing a  note  negotiable  at  all,  is  to  improve  the 
facilities  of  commerce,  by  the  circulation  of 
commercial  paper.  Is  this  object  to  be 
answered  by  dishonored  paper,  the  abhor- 
rence of  commercial  policy  ?  Under  such  cir- 
cumstances, the  transfer  creates  a  new  con- 
tract, unknown  to  the  commercial  law,  and 
operative  between  the  immediate  parties  only, 
as  in  the  transfer  of  a  chose  in  action  at  the 
common  law.  The  law  says  that  in  all  cases, 
to  charge  the  indorser,  the  holder  or  his  agent, 
must  make  the  demand.  Kyd  on  Bills,  125, 
126  ;  Chit,  on  Bills,  145,  and  cases  there  cited. 
Here  the  necessity  and  the  right  of  a  demand 
by  the  plaintiff  had  ceased.  He  did  not  hold 
in  a  commercial  character.  The  right  of  ac- 
tion as  between  holder  and  indorser  depends 
upon  the  privity  of  contract,  and  this  contract 
is  always  that  a  demand  shall  be  made  and 
notice  of  non  payment  given  by  the  holder. 
Thus,  where  there  are  three  indorsers,  a  de- 
mand of  payment  and  notice  by  the  second 
will  not  inure  to  the  benefit  of  the  third.  Kyd 
on  Bills.  117  ;  Chit,  on  Bills,  240,  241.  But 
a  notice  from  a  fifth  indorsee  to  the  first  in- 
dorser, will  inure  to  the  benefit  of  all  the  inter- 
mediate indorsers.  Id,  Ibid.  Yet,  in  the  lat- 
ter case,  it  could  avail  nothing,  if  notice  was 
already  given  before  the  indorsement,  for  it 
was  no  longer  a  benefit  to  the  indorser. 

*Again  ;  this  note  has  been  paid  and  [*258 
taken  up  by  the  indorser.  This  is  plainly  in- 
ferable from  the  case,  where  we  find  it  coming 
back  into  his  hands  ;  and  the  negotiability  of 
the  note  was  at  an  end  within  the  cases  of 
Blake  v.  Sewatt,  3  Mass.,  556,  and  Boylston  v. 
Green,  8  Id. ,  465. 

That  the  note  had  been  purchased  by  an  at- 
torney, was  alone  a  sufficient  objection  to  the 
recovery,  unless  he  shows  that  he  bought  it  in 
a  manner  consistent  with  the  Act  of  1813.  1 
R.  L.,  417,  sec.  7.  No  contract  can  avail,  if  it 
be  in  violation  of  a  public  Statute.  2  Cai.,  147; 
1  Com.  on  Cont.,  30  ;  Cowp.,  343  ;  3  T.  R.,  23, 
454  ;  5  Id..  600  ;  5  Johns.,  333. 

Nor  does  it  appear  that  the  notice  of  non- 
payment, given  in  this  case,  was  sufficient.  A 
simple  notice  that  the  money  had  been  de- 
manded, and  not  paid,  was  not  enough.  It 
should  not  only  be  given  by  the  holder,  or  one 
authorized  by  him  ;  but  apprise  the  indorser 
that  he  is  to  be  looked  to  for  payment. 

Again  ;  the  indorsement  was  originally  in 
blank,  and  remained  so— and  remains  so  still. 
The  plaintiff  could  not  recover  upon  it  until  it 
was  filled  up.  Whoever  might  hold  the  note 
would  have  the  same  right  to  an  action  as  the 
plaintiff.  His  name  should  have  been  inserted, 
Jither  at  or  before  the  trial.  This  not  being 
done,  his  case  was  not  made  out,  and  he  was 
rightly  nonsuited. 
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Mr.  Williams,  in  reply,  said  the  demand  and 
notice  were  rightly  stated  in  the  declaration. 
The  note  being  nominally  payable  Nov.  1,  the 
3d  day  of  grace  was  the  4th.  But  the  notice 
was  in  truth  given  on  the  6th,  because  the  3d 
day  of  grace  was  on  Saturday,  a  circumstance 
which  entitled  the  holder  to  delay  notice  till 
Monday,  which  brought  the  time  to  the  6th. 
The  second  count  was  drawn  with  a  view  to  this 
state  of  facts. 

Curia,  per  WOODWORTH,  J.  The  plaintiff 
declared  against  the  defendant  as  indorser  of  a 
promissory  note,  made  by  Abner  Harsha  and 
Hugh  Harsha,  payable  Nov.  1,  1815.  The 
first  count  avers  a  demand  of  payment  Nov.  4, 
and  notice  to  the  indorser.  The  second  count 
avers  that  before  the  note  fell  due  Hugh 
25i)*J  *Harsha  absconded  to  places  un- 
known, and  afterwards,  Nov.  4,  payment  was 
demanded  of  Abner  Harsha,  and  notice  given 
to  the  defendant,  Nov.  6.  At  the  trial,  the 
plaintiff  offered  to  prove  that  Abner  Harsha, 
at  the  time  of  making  the  note,  was  an  infant, 
which  was  overruled.  Abner  Harsha  was 
then  offered  as  a  witness,  who  being  sworn  on 
his  noire  dire,  testified  that  he  was  interested  in 
the  event  of  the  suit.  The  plaintiff  proposed 
to  confine  the  inquiry  to  the  fact  of  de- 
manding payment ;  but  the  testimony  was  re- 
jected. 

William  Williams,  attorney  for  the  plaintiff, 
nworn  on  his  wire  dire,  testified  that  he  bought 
the  note  in  question  of  the  defendant  and  paid 
$73 ;  before  it  fell  due,  he  sold  it  to  a  third 
person,  who  was  not  the  plaintiff  ;  that  after  it 
fell  due  it  came  into  his  hands  again.  He 
commenced  a  suit  in  the  name  of  Seth  White, 
who  had  nothing  to  do  with  the  suit,  the  wit- 
ness having  the  sole  control  of  the  note.  The 
suit  was  discontinued.  In  Sept.,  1817,  the 
note  became  the  property  of  the  plaintiff,  for 
whom  the  witness  commenced  this  action. 
The  witness  was  then  sworn  in  chief.  The 
plaintiff  offered  to  prove  that  payment  was  de- 
manded by  him  on  the  third  day  of  grace  of 
Abner  Harsha ;  that  Hugh  Harsha  had  ab- 
sconded before  the  note  fell  due  ;  that  on  the 
day  after  the  demand,  the  witness  gave  notice 
of  the  non-payment  to  the  defendant.  The 
witness  then  stated  that  the  plaintiff  first  ac 
quired  an  interest  in  the  note  in  Sept.,  1817, 
and  that  the  relation  given  by  him  on  his  mire 
dire  was  true.  The  defendant  objected  to  the 
evidence.  The  court  sustained  the  objection, 
and  the  plaintiff  offering  no  other  testimony, 
directed  him  to  be  nonsuited.  The  plaintiff 
excepted  to  the  opinion  of  the  court  on  all  the 
preceding  points. 

Tlie  court  decided  correctly  in  rejecting  the 
testimony  of  Abner  Harsha — whether  he  had 
an  interest  favorable  to  the  plaintiff  or  defend- 
ant, does  not  appear  ;  and  without  further  ex- 
planation, the  court  had  no  means  of  judging. 
The  plaintiff  might  have  pursued  the  inquiry 
and  ascertained  the  nature  of  the  interest,  and 
if  it  had  then  appeared  that  the  interest  was 
merely  ideal,  or  against  the  party  calling  him. 
2<H)*]  *he  ought  to  have  been  admitted.  8 
Johns.,  428.  Without  doubt,  the  court  were 
authorized  to  require  from  the  witness  a  state- 
ment of  the  nature  of  his  interest  ;  but  this 
was  discretionary,  and  does  not  seem  to  have 
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been  called  for.     The  plaintiff  acquiesced  in 
the  general  answer. 

The  evidence  of  Williams  ought  to  have 
been  received.  He  passed  the  note  to  the 
plaintiff  on  the  original  indorsement ;  but  the 
execution  by  the  makers  being  established, 
it  does  not  appear  that  he  had  any  interest  in 
favor  of  the  plaintiff's  recovery.  The  evidence 
to  prove  a  demand  on  one  of  the  makers,  and 
the  absconding  of  the  other,  was  relevant  and 
material. 

But  it  is  urged,  by  the  defendant's  counsel, 
that  the  note  was  transferred  to  the  plaintiff 
after  it  became  due,  and  after  it  had  been 
paid  by  the  witness,  Williams,  and  taken  back 
by  him  ;  and  therefore  the  plaintiff  could  not 
recover  against  the  indorser,  as  upon  a  prom- 
issory note  obtained  before  it  became  due  ;  the 
right  acquired  by  an  indorsee,  after  having 
charged  the  indorser,  not  being  transferable. 
It  is  a  mistake  to  say  that  Williams  had  paid 
the  note,  and  taken  it  back,  whereby  it  lost  its 
negotiability.  The  course  of  the  transaction 
was  this  :  Williams  sold  and  transferred  the 
note  to  a  third  person  before  it  became  due. 
After  it  became  due,  it  came  back  to  his  hands; 
which  does  not  imply  a  payment  and  taking 
up  the  note,  but  rather  that  he  repurchased  it 
of  the  holder.  He  afterwards  sold  it  to  the 
plaintiff.  There  is  no  legal  objection  to  the 
validity  of  the  transfer  of  a  note  after  due, 
provided  it  remain  unpaid,  by  any  of  the  par- 
ties, whether  the  transfer  is  made  by  indorse- 
ment or  mere  delivery.  When  the  indorsee 
takes  a  note  after  due,  it  is  presumed  he  was 
acquainted  with,  or  had  notice  of  the  circum- 
stances, which  would  affect  the  validity  of  the 
note,  had  it  been  in  the  hands  of  the  person 
who  was  holder  at  the  time  it  became  due, 
and  consequently  must  stand  in  the  character 
of  the  person  who  was  the  holder  at  that  time. 
Chit,  on  Bills,  141,  142,  ed.  1817;  7  T.  R.,  430  ; 
3  T.  R.,  80;  1  Campb.,  383. 

The  note  being  indorsed  in  blank,  the 
owner  had  a  right  to  fill  it  up  with  what  name 
he  pleased  ;  the  defendant  had  *no  con-[*26 1 
cern  with  that  question.  11  Johns  ,  53.  It 
was  competent  to  fill  up  the  blank  on  the  trial, 
but  as  the  court  excluded  the  testimony,  there 
was  no  necessity  of  doing  so.  A  further  an- 
swer is,  that  no  objection  was  made  on  that 
ground. 

It  is  also  contended  that  Williams,  being  an 
attorney,  could  not  purchase  the  note  so  as  to 
maintain  an  action  upon  it,  without  showing 
that  his  purchase  was  consistent  with  the  pro- 
visions of  the  Act  on  that  subject.  The  Act 
of  Apr.  21,  1818,  has  no  connection  with  this 
case,  which  must  be  governed  by  the  7th  sec- 
tion of  the  Act  (1  R.  L.,  417).  The  former  Act 
was  passed  subsequent  to  the  trial  of  this  cause, 
and  does  not  affect  it.  The  latter  declares, 
that  if  an  attorney  shall  purchase  a  note  with 
intent  to  commence  a  suit  thereon,  and  shall 
commence  such  suit,  he  shall  be  deemed 
guilty  of  a  misdemeanor.  This  Statute  puts 
the  purchase  upon  the  intent.  The  mere  pur- 
chase cannot,  I  apprehend,  warrant  the  con- 
clusion that  it  was  for  the  purpose  of  prose- 
cution. It  might  equally  well  have  been  for 
other  lawful  cause.  But  admitting  that  the 
mere  purchase  of  the  note  was,  prima  facie, 
sufficient,  it  was  not  conclusive  as  to  the  in- 
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tent.  Had  the  cause  progressed,  and  that 
point  been  raided  afterwards,  it  would  have 
been  competent  for  the  plaintiff  to  have  rebut- 
ted the  presumption,  and  shown  the  fairness 
of  the  transaction,  and  submitted  the  question 
of  intent  to  the  jury.  But  the  conclusive  an- 
»wer  to  this  objection  is,  that  it  cannot  now  be 
alleged  to  support  the  opinion  of  the  court  be- 
low, in  rejecting  the  testimony  of  Williams. 
The  plaintiff  wa*  bound  to  prove  a  demand 
and  notice.  Without  this  he  could  not  pro 
ceed  a  step.  When  he  offers  to  prove  it,  it  is 
premature  to  say,  this  evidence  will  answer  no 
purpose,  because  the  purchase  was  in  violation 
of  the  Statute.  It  could  not,  in  that  stage  of 
the  cause,  be  known  what  would  be  the  re- 
sult of  the  trial,  on  that  point.  It  was  open  to 
proof  that  might  be  subsequently  introduced. 
It  would,  therefore,  be  both  absurd  and  un- 
just not  to  permit  the  party  to  make  out  one 
part  of  this  case,  because,  perchance,  the  plaint 
iff  might  not  be  able  to  remove  another  diffi- 
culty lying  in  his  way. 

2ttfi*|  *The  only  remaining  inquiry  is, 
whether  the  proof  offered  would  support  the 
declaration.  The  first  count  alleges  a  demand 
of  payment,  and  notice  to  the  defendant  Nov. 
4, 1815.  On  that  day  it  became  due  and  pay- 
able. The  general  principle  is,  that  the  holder 
must  use  due  diligence ;  for  the  indorser  is 
only  responsible  after  a  default  on  the  part  of 
the  maker.  2  Johns.  Cas.,76;  2  Cai.,  344. 
In  Stewart  v.  Eden,  2  Cai.,  127,  the  declara- 
tion was  in  the  common  form,  stating  a  de- 
mand on  the  maker,  a  refusal  to  pay,  and  no- 
tice to  the  indorser.  It  appeared  that  the 
makers  could  not  be  found  at  their  store,  and 
a  demand  was  made  on  their  clerk.  The  court 
considered  the  precise  question  raised  here ; 
that  is  to  say,  if  the  maker,  when  a  note  falls 
due,  cannot  be  found,  nor  payment  demanded 
of  him  personally,  should  not  the  declaration 
state  this  fact  specially,  instead  of  averring 
generally,  that  the  note  was  presented  and  pay- 
ment refused  ?  It  was  held  that  evidence  of 
due  diligence  in  the  holder  to  obtain  payment, 
without  an  actual  demand,  will  support  the 
averment  ;  and  under  such  a  count  the  plaint- 
iff may  give  evidence  of  any  diligence  which  is 
deemed  equivalent  to  an  actual  presentation 
of  it  to  the  maker.  The  same  principle  is 
recognized  in  Saunderson  v.  Judge,  2  H.  Bl., 
510,  and  Ogden  v.  Coirky,  2  Johns.,  274. 

But  if  the  first  count  was  objectionable,  the 
second  is  special.  It  was,  that  Hugh  Harsha 
had  absconded  ;  that  a  demand  on  the  maker 
was  made  on  the  4lh,  and  notice  given  to  the 
indorser  Nov.  6  This  was  not  too  late  ;  for 
Nov.  4  fell  on  Saturday  in  that  year,  so  that 
the  next  legal  day  for  serving  notice  was  Mon- 
day, the  6th.  2  Cai..  343.  When  the  plaint- 
iff offers  to  prove  notice  given  the  next  day 
after  the  demand,  it  must  be  understood  as  in- 
tending the  next  day  proper  for  the  transac 
tion  of  secular  business.  At  least,  it  ought  so 
to  have  been  considered  by  the  court,  until  the 
plaintiff  had  been  called  on  to  answer  whether, 
by  the  evidence,  it  was  intended  to  prove  notice 
on  Sunday. 

it  is  also  objected  that  a  demand  made  by 
Williams  could  be  of  no  avail,  on  the  ground 
It  is  presumed,  that  he  was  not  the  holder 
when    the    note    fell  due.     Notice  must    un- 
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doubtedly,  *be  given  by  the  holder  or  [*2O3 
!  his  agent.     Williams  sold  the  note  before  due; 
:  but  it  is  to  be  inferred  that  he  had  the  posses- 
!  sion  of  it  when  he  demanded  payment,  and 
j  must  be  considered  the  agent  of  the  holder  for 
I  that  purpose,  until  it  is  shown  he  acted  as  a 
!  stranger,  and  without  authority.     We  cannot 
i  prejudge  this  question,  previous  to  an  inquiry 
I  in   what    character  aud    by  what    authority 
i  Williams  acted.     Had  the  evidence  been  ad- 
mitted, the  defendant  might  then  have  pur- 
sued the  examination,  and  had  it  appeared, 
subsequently,  that  he  did  not  stand  in  a  situa- 
tion to  make  a  legal  demand,  the  defendant 
would  be  entitled  to  the  benefit  of  the  objec- 
tion.    On  the  whole,  I  am  of  opinion  that  the 
judgment  ought  to  be  reversed,  and  a  venire 
de  now  issued  by  the  Washington  C.  P. 

Judgment  reversed. 

Cited  in— 6  Cow.,  492 :  19  Wend.,  562 ;  23  Wend.,  384; 
7  Hill,  389  :  1  Den.,  612 ;  21  N.  Y.,  487 ;  31  N.  Y.,  445 ; 
2  Keyes,  116 ;  3  Abb.  App.  Dec.,  160 ;  6  Barb.,  554 ;  29 
How.  Pr.,  151;  6  Duer,  591;  \  Hilt.,  530;  99  Mass., 
621 ;  42  Am.  Dec.,  69 ;  26  Am.  Dec.,  733 ;  7  N.  H.,  202. 


BURR  t>.  VAN  BUSKIRK. 

Landlord  and  Tenant — Construction  of  Act 
Concerning  Distresses — Distress,  after  Goods 
Removed — Filing  Affidavit — Avowry. 

The  13th  section  of  tho  Act  Concerning  Distresses, 
&c.,  giving  a  right  to  distrain  goods  within  a  certain 
time  after  they  are  removed,  is  confined  to  the  con- 
tinuance of  the  lease,  or  the  continuance  of  the 
landlord's  right  and  the  tenant's  possession.  Though 
the  landlord  s  right  continue,  if  the  tenant's  posses- 
sion has  ceased,  there  cannot  be  a  distress,  within 
that  section,  of  the  tenant's  goods  removed  off  the 
demised  premises,  though  such  distress  be  made 
within  thirty  days  after  the  rent  fell  due. 

An  avowry  of  taking  goods  off  the  demised  prem- 
ises, for  rent  arrear,  should  show  affirmatively  that 
such  possession  continued,  if  the  lease  have  ex- 
pired, or  it  will  be  bad  on  general  demurrer. 

The  13th  section  of  the  Act  Concerning  Distresses, 
&c.  (1  H.  L.,  437),  as  amended  by  the  Act  (scss.  43,  ch. 
194,  sec.  7),  authorizes  the  taking  of  goods  which 
are  removed  off  the  demised  premises,  within  thirty 
days  after  the  rent  for  which  they  are  distrained 
falls  due ;  but  they  cannot  be  distrained  for  rent 
which  fell  due  more  than  thirty  days  previous  to 
the  distress. 

The  common  law  did  not  allow  a  distress  off  the 
premises. 

Previous  to  a  distress  for  rent  in  the  City  of  N. 
Y.,  the  landlord  must  file  an  affidavit  with  the 
clerk  of  the  city  and  county,  that  the  rent  dis- 
trained for  is  due,  according  to  the  Act  (sees.  38,  ch. 

15o). 

The  avowry  must  aver  that  this  was  done,  or  it 
will  be  bad  on  demurrer. 

An  avowry  substantially  bad  in  part  is  bad  for 
the  whole.  E.  g.,  in  an  an  avowry  for  rent,  arrear 
of  taking  goods  off  the  demised  premises,  if  only  a 
part  of  the  rent  avowed  for  is  the  subject  of  dis- 
tress, the  avowry  is  bad  for  the  whole. 

Citations— Act,  April  5.  1813;  4  Johns.,  306;  Act, 
April  13. 1820;  Act,  April  11, 1815. 

T)  EPLEVIN,  for  certain  goods  and  chattels 
-It  of  the  plaintiff,  alleged  in  the  declaration 
to  have  been  taken  May  8,  1821,  at  house  No. 
280,  Broadway,  City  of  N.  Y. 

*Avowry,  substantially  as  follows  :  [*2(>4 
And  the  said  defendant  defends  the  wrong 
and  injury,  when,  &c.,  and  well  avows,  &c., 
because  he  says  that  at  the  time  of  making  the 
demise  unto  the  said  plaintiff,  hereinafter  next 
mentioned,  and  from  thence,  &c.,  and  at  the 
said  time  when,  &c.,  he,  the  said  defendant, 
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-was  and  still  is  lawfully  possessed  of  a  certain 
<unexpired  term  of  thirty  years  from  Mar.  25, 
A.  D.  1804,  of  and  in  all  that  certain  lot,  &c. 
•{describing  certain  premises  in  the  City  of  N. 
Y.),  and  whereof  the  Rector  and  inhabitants 
of  the  Protestant  Episcopal  Church  in  the 
State  of  N.  Y.,  on  the  said  Mar.  25,  were,  &c., 
seised,  &c.,  in  fee;  and  which,  ou,  &c.,  they 
•demised  to  the  said  defendant  for  the  term 
aforesaid,  to  wit  :  at,  &c. ;  and  being  so  pos- 
sessed, &c.,  before  the  said  time  when,  &c.,  to 
wit  :  Nov.  7,  A.  D.  1816,  at,  &c..  the  said  de- 
fendant, by  a  certain  note  or  memorandum 
in  writing,  bearing  date  the  same  day  and 
year  last  aforesaid,  and  signed  as  well  by  the 
said  defendant  as  by  the  said  plaintiff,  de- 
mised to  the  said  plaintiff;  and  he,  the  said 
plaintiff,  then  and  there  rented  of  the  said  de- 
fendant all  that  certain  dwelling-house  and 
premises,  known  as  house  No.  61,  Vesey  St., 
in  the  City  of  N.  Y.,  with  its  appurtenances, 
being  part  and  parcel  of  the  said  lot,  piece  or 
parcel  of  land  hereinbefore  mentioned  and  de- 
scribed, and  which  the  said  Rector,  &c.,  had 
heretofore  demised  to  the  said  defendant,  and 
-whereof  he  was  possessed  as  aforesaid,  to  have 
and  to  hold,  &c.,  to  him,  the  said  plaintiff,  for 
and  during  the  term  of  five  years,  from  May  1 
then  last  past,  &c.,  at  and  for  the  yearly  rent 
•of  $250,  &c.,  payable  quarterly,  &c.,  on  the 
1st  days  of  Aug.,  Nov.,  Feb.  and  May,  in 
•each  and  every  year  of  the  said  term,  &c.,  in 
and  by  even  and  equal  portions  of  $87.50,  on 
•each,  &c.  By  virtue  of  which  said  demise, 
-&C.,  he,  the  said  plaintiff,  entered,  &c.,  and 
because  the  sum  of  $350,  for  the  rent  afore- 
said, for  a  part  of  the  2d  quarter  and  the 
whole  of  the  two  last  quarters  of  the  last  year 
•of  the  said  term  of  five  years,  ending  May  1, 
A.  D.  1821,  and  from  thence  until,  and  at  the 
said  time  when,  &c. .  was  due  and  in  arrear 
from  the  said  plaintiff  to  the  said  defendant, 
Jhe  residue  of  the  said  rent  and  sum  of  $350, 
265*]  for  *the  said  last  year,  to  wit  :  the  sum 
•of  $87.50  for  the  1st  quarter,  and  $12.50  in 
part  and  on  account  of  the  2d  quarter  of  the 
said  last  year  of  the  said  term  of  five  years, 
with  all  the  previous  rents  having  been  paid 
And  satisfied  ;  and  because  the  said  plaintiff, 
within  thirty  days  next  before  the  taking  of 
•the  said  goods,  &c.,  or  any  part  thereof,  to 
wit  :  on  the  same  day  and  year  in  the  said 
declaration  mentioned,  had  conveyed  and 
•carried  off  from  the  aforesaid  premises,  so 
as  aforesaid  demised  to  him,  the  said  goods 
.and  chattels  in  the  said  declaration  men- 
tioned, being  the  proper  goods  and  chattels 
•of  the  said  plaintiff,  leaving  the  aforesaid 
sum  of  $250,  above  mentioned,  as  parcel 
•of  the  said  rent  as  aforesaid  due  and  un- 
paid ;  and  had  conveyed  and  carried  the  said 
goods  and  chattels  into  the  said  dwelling- 
house  in  the  said  declaration  mentioned,  in 
which.  &c.,  he,  the  said  defendant,  well  avows 
the  taking  the  said  goods  and  chattels  in  the 
aforesaid  dwelling  house,  in  which,  &c.,  at 
the  said  time  when,  &c. ,  after  the  aforesaid 
sum  of  $250,  &c.,  was  so  in  arrear  and  unpaid 
as  afore-said ;  and  being  within  thirty  days 
next  after  the  said  goods  and  chattels  were  and 
had  been  so  conveyed  and  carried  off  and 
from  the  aforesaid  premises  demised  to  the 
said  plaintiff  as  aforesaid,  and  justly,  £c.,  as 
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and  for  a  distress  for  the  said  sum  of  $250, 
&c.,  and  which  said  sum  of  $250  still  remains 
due  and  in  arrear  to  the  said  defendant,  &c., 
to  wit :  at,  &c.,  and  this,  &c.,  wherefore,  &c. 

A  second  and  third  avowry  followed  this, 
being  substantially  the  same  as  the  first,  for 
the  purpose  of  the  questions  raised  by  the 
counsel  or  determined  by  the  court. 

Demurrer  and  joinder  to  each  avowry.  as- 
signing, for  causes  of  demurrer :  1.  That, 
upon  the  facts  set  forth,  the  defendant  would 
not  have  been  entitled  to  a  distress  at  common 
law  ;  and  the  avowries  showed  no  custom  and 
referred  to  no  statute  authorizing  the  distress. 
2.  That  the  avowries  were  introduced  by  the 
words,  "conies  and  defends  the  wrong  and 
injury,"  &c.,  whereas  they  should  have  been 
"  force  and  injury,"  &c.  3.  That  it  did  not 
appear  by  the  avowries  that  the  defendant, 
previous  to  making  the  distress,  complied  with 
the  requisitions  of  the  "  Act  Concerning  Dis- 
tressess  for  Rent  in  the  City  of  N.  Y."  passed 
Apr.  11,  1815,  by  making  *an  affidavit  [*266 
of  the  amount  of  rent  due,  and  filing  it  as  re- 
quired by  that  Act.  Vide  3  Laws,  sess.  38,  ch. 
153.  Nor  did  the  avowries  in  any  way  refer 
to  the  Act. 

Mr.  A.  Burr,  in  support  of  the  demurrers  : 

1.  The  defendant  avows  upon  the  13th  sec- 
tion of  the  Act  of  1813,  commonly  called  the 
Landlord  and  Tenant  Act(l  R.  L.,  437),  which 
allows  the   landlord  to  follow  the  goods  for 
thirty  days  after  their  removal,  and  after  the 
rent  becomes  due.     This  section  does  not  au- 
thorize a  distress,  after  the  determination  of 
the  lease.     The  17th  section  of  this  Act  gives 
that  power,  under  several  restrictions,  one  of 
which  is  that  the  distress,  after  the  determina- 
tion  of  the  lease,  must  be  made  during  the 
continuance  of  the  tenant's  possession.     But 
this  section  does  not  allow  the  distress  to  be 
made  off  the^remises.     That  is  done  by  the 
13th  section,  but  then  the  distress   must    be 
made  during  the  continuance  of  the  lease.    By 
common  law,  a  distress  could  not  be  made  off 
the  premises.     We  have  no  statute  authorizing 
a  distress,  after  the  determination  of  the  lease, 
off  the  premises  ;  nor  have  the  English.    Such 
a  distress  would  be  illegal. 

In  his  avowries,  the  defendant  shows  that 
he  distrained  the  goods  after  the  lease  was  de- 
termined, and  off  from  the  premises,  bringing 
himself  within  the  provisions  of  the  13th  sec- 
tion :  and,  mutatis  mutandis,  he  follows  the 
English  precedents  under  8  Anne,  ch.  14,  sees. 
1,  2,  from  which  the  13th  section  of  our  Stat- 
ute is  taken.  The  6th  and  7th  sections  of  this 
Statute  of  Anne  give  the  power  of  distress 
after  the  determination  of  the  lease.  The  17th 
section  of  our  Statute  is,  in  all  essential  parts, 
a  transcript  of  the  6th  and  7th  sections  of  Anne. 

2.  The  13th  section  of  the  Act  of  1813.  upon 
which  the  defendant  avows,  is  repealed  by  the 
7th  section  of  the  Act  of  1820  (sess.  43,  ch. 
194).     He  has,  therefore,  shown  no  authority 
for  making  the  distress  ;  for  a  distress  at  com- 
mon  law   was  not  allowed  off   the  premises. 
This  is  good  cause  of  general  demurrer. 

3.  The  avowries  do  not  show  a  conformity 
to  the  requisitions  of  the  Statute  of  Apr.  11, 
1815  (sess.  38,  ch.  153),  which  requires  an  all! 
davit  to  be  made  and  filed  previously  *to[*  12  (17 
a  distress,   in  the  City  of  N.    Y.     This  i*  a 
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public  Act.  though  not  declared  to  be  so  ex 
pressly  ;  for  it  is.  in  effect,  only  an  amend- 
ment to  the  general  Act  relating  to  the  City, 
of  1818.  which  is  public ;  and  it  creates  a 
penalty  which  is  equivalent  to  a  forfeiture ; 
and  it  concerns  the  people,  for  they  must  sue 
for  the  penalty 

4  The  defendant  confesses  a  distress  off  the 
pn-mises.  for  rent  which  had  been  due  longer 
than  30  days.  This  is  not  authorized  by  any 
statute  and" if  the  defendant  had  avowed  upon 
the  right  statute  (Statute  of  1820),  he  would 
be  a  wrong  doer  by  his  own  showing  ;  for  the 
Statute  of  1820  extends  the  power  of  distress 
off  the  premises,  to  30  days  only,  after  the 
rent  became  due  ;  so  that  he  had  only  a  right 
to  distrain  for  the  last  quarter  ;  what  remained 
upon  the  previous  quarter  having  been  due 
more  than  30  days  before  the  distress.  The 
avowries  are  entire,  and  being  bad  for  part, 
are  bad  for  the  whole. 

5.  The  fee  in  all  the  avowries,  is  laid  in  the 
Corporation  of  Trinity  Church.  Corporations 
cannot  hold  real  estate  without  authority  by 
statute,  and  no  statute  is  set  out  or  referred  to, 
giving  that  authority. 

Mr.  E.  WiUinrm,  contra.  The  answer  to 
the  first  cause  of  demurrer  is,  that  the  right  of 
distress,  in  all  cases,  is  incident  to  the  lease, 
and  herein  the  Act  is  a  public  one.  The  court 
will  take  notice  of  it,  without  its  being  pleaded 
or  referred  to. 

The  formal  objection,  that  wrong  is  used 
instead  of  force,  is  contradicted  by  all  the 
precedents  of  avowries,  to  be  found  in  the 
books  of  practice.  The  word  "  force  "  is  not 
sulwtituted  for  "  wrong"  in  all  actions  of  tort. 
It  is  only  used  in  such  actions  of  tort  as  are 
accompanied  by  force,  such  as  trespass  m  et 
armu,  either  to  the  person,  or  to  property  real 
or  personal.  But  no  force  is  presumed  in  re- 
plevin. The  gist  of  his  action  consists  not  in 
the  wrongful  taking,  but  in  the  wrongful  de- 
taining of  the  goods,  &c.,  which  negatives  the 
idea  of  force. 

If  no  affidavit  was  made  or  filed,  the  plaint- 
iff should  have  availed  himself  of  the  omission 
by  plea.  It  is  in  the  nature  of  a  proviso  in 
the  Statute,  and  the  party  pleading  need  not 
2<J8*]  "negative  or  aver  it  in  the  first  in- 
stance, but  may  leave  it  himself,  if  the  opposite 
party  should  take  advantage  of  it  by  plea,  to 
reply  as  the  facts  and  nature  of  the  case  may 
require. 

The  old  Statute,  giving  a  right  to  distrain 
goods  off  the  premises,  was  an  enlargement  of 
the  common  law  right  of  distress  ;  an  exten- 
sion of  that  right  to  goods  removed  off  the  de- 
mised premises,  if  exercised  within  30  days 
after  the  goods  are  removed,  for  any  rent 
which  would  reach  them  on  the  premises,  pro- 
vided they  had  continued  there  during  that 
time.  But  the  provisions  of  the  13th  section  of 
that  Act  (1  R.  L..  437)  were  defective.  If  the 
tenant  removed  his  goods  more  than  30  days 
before  the  rent  fell  due,  he  evaded  the  distress. 
The  rent  not  being  due  at  the  time  of  the  re- 
moval, the  landlord  could  not  then  distrain  ; 
and  when  the  rent  accrued,  his  right  was  no 
better,  because  the  30  days  had  expired.  It 
being  found  that  the  13th  section  of  the  old 
Act  thus  defeated  its  own  object,  it  was 
amended  bv  the  7lh  section  of  the  Statute 
ISO 
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(sens  43,  ch.  194),  which  extends  the  right  con- 
ferred by  the  old  law  to  30  days  after  the  rent 
falls  due,  leaving  it  in  full  force  as  to  all  the 
rent  which  had  fallen  due  at  any  time  previous 
to  a  removal  of  the  goods.  The  last  repeals 
only  the  repugnant  parts  of  the  previous  sec- 
tion. Standing  together,  they  read  thus  :  "  the 
landlord  may  distrain  the  goods  for  any  rent 
due  at  the  time  of,  or  within  30  days  after 
their  removal,  and  for  any  rent  which  may 
afterwards  accrue,  within  30  days  after  it  be- 
comes due  and  payable."  The  old  was  repug- 
nant to  the  new  section  in  the  single  particular 
only,  that  it  confined  the  taking,  in  all  cases, 
to  30  days  from  the  act  of  removal.  The  entire 
rent  became  due  May  1,  and  the  landlord  had 
a  right,  within  these  Statutes,  to  an  entire  dis- 
tress for  the  whole,  within  30  days  after  the 
removal.  The  opposite  construction  would 
drive  the  landlord  to  different  remedies,  for 
different  quarters  of  the  same  rent. 

Curia,  per  WOODWORTH.  J.  It  appears  from 
the  avowries  that  the  defendant  demised  to  the 
plaintiff  certain  premises  in  N.  Y.,  for  the- 
term  of  five  years,  ending  May  1,  1821,  at  the 
yearly  rent  of  $350,  payable  quarterly.  The 
defendant  avows  the  taking  of  the  goods  off 
the  premises.  May  8,  1821,  for  $250  rent  in 
arrear,  being  for  *the  rent  of  the  two  [*269 
last  quarters,  and  a  part  of  the  second  quarter 
of  the  last  year  ;  the  plaintiff  having  removed 
the  goods  from  the  demised  premises  within 
30  days  previous  to  the  time  of  making  the- 
distress.  The  lease  having  terminated  Mayl, 
1821,  the  first  question  is,  whether  the  remedy 
by  distress  is  applicable  to  this  case. 

The  13th  section  of  the  Act  Concerning  Dis- 
tresses (1  R.  L.,  437)  declares,  that  if  the  lessee- 
shall  convey  his  goods  or  chattels  from  the 
demised  premises,  leaving  the  rent  unpaid,  it 
shall  be  lawful  for  the  lessor,  within  30  days, 
to  seize  the  goods  as  a  distress.  The  remedy 
thus  given  is  operative,  during  the  continu- 
ance of  the  lease  only.  After  the  term  has  ex- 
pired, the  lessor,  by  this  section,  had  no  other 
than  the  common  law  remedy,  which  did  not 
allow  a  distress  off  the  premises.  That  this  is 
the  construction  to  be  given,  is  apparent  by 
adverting  to  the  16th  and  17th  sections  of  the- 
same  Act,  which,  after  reciting  that  lessees 
for  years  frequently  hold  over  the  tenements 
demised,  after  the  determination  of  the  lease, 
and  that  after  the  determination  of  such  lease, 
no  distress  by  law  can  be  made  for  arrears  of 
rent  that  grew  due  previous  to  such  determi- 
nation, gives  the  right  to  distrain  in  such  cases, 
in  the  same  manner  the  lessor  might  have 
done,  if  the  lease  had  not  been  determined  ; 
provided  the  distress  be  made  within  six 
months,  and  during  th'j  continuance  of  the 
landlord's  title,  and  during  the  possession  of 
the  tenant,  from  whom  the  rent  became  due. 
In  this  case,  the  distress  was  made  within  the 
time  limited  ;  the  landlord's  title  continued ; 
but  there  is  no  averment  that  the  plaintiff's 
possession  continued.  The  question,  then, 
arises,  is  the  avowry  good  on  general  demur- 
rer, without  alleging  that  the  plaintiff  con- 
tinued in  possession  of  the  demised  premises 
when  the  distress  was  made.  It  is  a  general  rule 
that  matter  which  should  come  more  properly 
from  the  other  side,  need  not  be  stated.  Un- 
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less  the  plaintiff's  possession  continued,  there 
was  no  right  of  distress  ;  it  was,  therefore, 
matter  of  substance  to  allege  the  fact,  in  order 
to  support  the  avowry.  The  proviso  forms 
no  part  of  the  plaintiff's  title  ;  he  declares  for 
unlawfully  taking  his  goods.  The  defendant 
2 7O*]  *must  rely  on  the  right  given  by  the 
17th  section  to  support  his  avowries.  That 
right  is  not  general,  but  qualified.  Without 
bringing  himself  within  the  proviso,  the  court 
cannot  say  that  any  right  to  distrain  existed. 
The  proviso  may  be  said  to  furnish  matter  of 
excuse  or  justification  for  the  defendant,  and 
need  not  be  negatived  in  the  declaration.  Teel 
v.  Fonda,  4  Johns.,  306.  I  think  the  avow- 
ries bad  on  this  ground. 

There  is  another  objection  which  seems  to 
be  conclusive.  Apr.  13,  1820  (Vol.  V.,  L., 
1786),  an  Act  passed  to  amend  the  Act  of  Apr. 
5,  1813,  Concerning  Distresses.  This  was  prior 
to  the  distress  made,  and  so  far  as  it  applies 
must  govern.  It  has  made  some  material 
alterations,  as  to  the  right  of  the  landlord  to 
distrain.  The  7th  section  declares  that  the 
landlord,  within  30  days  after  the  rent  shall 
became  due,  may  seize,  as  a  distress,  the  goods 
or  chattels  of  the  lessee,  which  may  have  been 
conveyed  away,  or  carried  from  the  demised 
premises,  and  that  so  much  of  the  13th  section 
of  the  Act  of  1813,  as  is  repugnant  thereto,  be 
repealed.  Here,  then,  it  is  manifest,  that 
even  if  the  defendant  had  brought  himself 
within  the  proviso  of  the  17th  section  of  the 
preceding  Act,  his  right  must  be  governed  by 
the  13th  section  as  amended  by  the  7th  section 
of  the  Act  of  1820.  The  effect  of  the  amend- 
ment is  to  take  away  the  right  to  seize  the 
goods  within  30  days  after  they  were  carried 
away,  and,  instead  thereof,  to  authorize  a  seiz- 
ure within  30  days  after  the  rent  became  due. 
In  this  respect,  the  13th  section  is  repugnant 
to  the  7th  section.  Before  the  passing  of  this 
Act,  the  landlord,  by  virtue  of  the  17th  sec- 
tion, could,  if  within  its  proviso,  distrain  in 
the  same  manner  he  might  have  done  if  the 
lease  had  not  been  determined  ;  that  is,  he 
might  take  the  goods  without  reference  to  the 
time  the  rent  became  due,  but  within  a  certain 
time  after  they  were  conveyed  away.  After 
the  Act  of  182*0,  there  was  no  right  to  distrain 
goods  off  the  premises  in  any  ca*e,  but  from 
the  time  the  rent  was  payable.  Although  the 
general  right  to  distrain,  after  the  termination 
of  the  lease,  is  six  mouths,  by  the  7th  section, 
that  right  cannot  be  exercised,  where  more 
than  30  days  have  elapsed  after  the  rent  be- 
came due. 

27  1*]  *This  alteration  materially  affects 
the  security  of  the  landlord  ;  it  is  thereby 
lessened.  Before  Apr.  13,  1820,  if,  at  the  end 
of  the  third  quarter,  the  tenant  removed  his 
goods,  the  landlord  might  distrain  within  30 
days,  for  three  quarters'  rent ;  but  now,  on  the 
same  state  of  facts,  he  can  only  distrain  for 
the  rent  of  the  third  quarter  ;  localise  no  more 
than  that  became  due  within  thirty  days.  The 
landlord's  right  is,  in  like  manner,  restricted, 
where  the  term  ha*  ended — he  would  only  be 
authorized  to  distrain  for  the  last  quarter  of 
the  term,  because  all  the  preceding  quarters 
had  been  due  more  than  30  days  ;  and  as  to  the 
last  quarter,  the  right  is  lost  unless  exercised 
within  that  period. 
COWEN  3. 


In  the  avowries  pleaded,  the  defendant 
claims  rent  for  the  third,  fourth  and  part  of 
the  second  quarter,  amounting  to  $250,  and 
has  distrained  for  that  sum.  All  but  the  last 
quarter  had  been  due  more  than  30  days,  and 
the  second  quarter  more  than  6  months".  The 
defendant  had  no  right  to  distrain  for  more 
than  the  last  quarter,  and  consequently  the 
avowry  is  bad  for  all  beyond  that  amount. 
Being  materially  defective  in  part,  it  is  bad  for 
the  whole  on  general  demurrer. 

There  is  another  defect  in  the  avowry,  which 
I  incline  to  think  material.  The  Act  of  Apr. 
11,  1815  (Vol.  III.  L..  156  c),  declares  that  no 
landlord  shall  distrain  in  the  City  of  N.  Y. 
before  making  an  affidavit,  stating  the  amount 
due  for  rent,  and  filing  the  affidavit  in  the 
clerk's  office.  There  is  no  averment  that  this 
step  has  been  taken.  Without  it,  the  distress 
was  illegal.  This  being  matter  within  the 
knowledge  of  the  defendant,  and  necessary 
for  his  defense,  the  fact  ought  to  have  been 
alleged  in  the  avowry. 

Judgment  forplaintff  on  the  demurrer,  with 
leave  to  the  defendant  to  amend. 

Rule  accordingly. 

Explained— 6  Hill.  30. 

Overruled— 5  Cow.,  408. 

Cited  in-5  Cow.,  329;  1  Wend.,  309. 
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(Vide  S.  C.,  by  the  title  of  Rew  v.  Barker,  2  Cow., 
508,  where  the  record  was  amended  as  to  the  time 
of  sale.) 

Levy,  under  Execution —  Whether  Leaving  Prop- 
erty with  Debtor,  Renders  Execution  Fraudu- 
lent— Taking  Note  of  Third  Party,  in  Pay- 
ment of  Debt —  Warranty  of  Title. 

Where  asheriff  levied  on  a  horse  under  a  n.fa.  and 
conveyed  him  to  the  plaintiff  in  the  Ji.  fa.,  who  di- 
rected him  to  return  the  horse  to  the  defendant, 
which  he  did  and  left  him  there  in  the  defendant's 
possession — who  sold  the  horse  to  R..  who  sold  him 
him  to  B..  who  purchased  bona  fide,  without  notice 
of  the  levy,  from  whom  the  sheriff  took  him,  and 
sold  him  at  auction  under  the  execution;  the  first 
sale  to  R.  was  also  bnna  flde  and  without  notice  of 
the  levy;  in  an  action  by  B.  against  R.  upon  a 
breach  of  the  implied  warranty  of  title,  held,  thatB. 
was  entitled  to  recover. 

Merely  leaving  property  levied  upon  in  the  pos- 
session of  the  defendant  in  the  execution,  though 
with  the  plaintiff's  consent,  is  not,  perse,  fraudu- 
lent, either  us  against  subsequent  creditors  or  pur- 
chasers. 

Otherwise,  where  the  sheriff  is  directed  to  deluy 
the  execution  or  sale. 

The  acceptance  of  the  note  of  a  third  person  on 
the  sale  of  a  chattel,  for  the  consideration  money, 
is  payment. 

It  is  equivalent  to  the  payment  of  money,  and  on  a 
failure  of  title,  an  action  lies  for  money  had  and  re- 
ceived, to  recover  the  amount  of  the  consideration 
money  and  interest. 

Axttutnpxit  is  the  proper  form  of  action,  where 
there  is  a  warranty  of  title  express  or  implied  in  the 
sale  of  a  chattel. 

A  warranty  of  title  is  implied  on  the  sale  of  a 
chattel. 

CltatlonR-2  Johns.,  41«;  2  T.  R.,  596:  7  Mod..  37; 
11  Johns.,  110,409;  8  Johns.,  20;  2Ksp.,517;  OJohns., 
168;  1  Johns.,  274. 

NOTE.— Kj-cctUif>n— Leaving  •property  Icricd  on, in 
hand*  of  delttor — n'hen  it  render*  execution  void. 
The  nwiilt  of  the  authorities  is,  that  it  is  sufficient 
to  constitute  d  valid  levy  even  against  a  subsequent 
buna  flde  purchaser  from  the  debtor;  that  1.  The 
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ERROR  from  the  Court  of  C.  P.  of  the 
County  of  Onondaga.  Barber  sued  Rew 
in  the  court  below,  and  declared  against  him 
for  money  lent  and  money  had  and  received. 
Plea,  the  general  issue.  The  cause  was  tried 
at  Nov.  Term.  1819.  when  the  jury  found  a 
special  verdict  as  follows  :  "  that  on  the  19th 
Nov.,  1818,  Rew  (the  defendant  below)  sold  a 
certain  brown  horse  to  Barber  (the  plaintiff 
below)  for  $111  ;  and  the  plaintiff  paid  him  in 
a  note  against  one  Shankland  for  $  130,  the 
defendant  giving  his  note  to  the  plaintiff  for 
the  balance  ;  that  in  the  month  of  Oct.,  next 
previous  to  the  sale,  Jabish  Castle,  one  of  the 
deputies  of  the  sheriff  of  Onondaga,  having  a 
ft.  fa.  for  $59,  in  favor  of  Elijah  Rust  against 
Peter  W.  Yates,  who  then  owned  the  horse  in 
question,  came  to  the  house  of  Yates  and 
levied  on  the  horse  ;  that  at  the  time  of  the 
levy  there  were  two  other  horses,  two  cows 
and  his  library  and  farming  utensils  in  the 
deputy's  sight  and  power.  He  did  not  take  an 
inventory  of  them  as  levied  on  ;  but,  consider- 
ing the  horse  as  sufficient,  took  him  away,  and 
carried  him  to  Aaron  Benedict,  who  then 
bought  the  execution,  and  requested  him  to 
keep  the  horse ;  but  directed  him  to  take  the 
horse  back  and  leave  him  in  Yates'  custody — 
which  he  accordingly  did.  Yates  soon  after 
sold  the  horse  to  the  defendant,  who  pur- 
chased him  in  good  faith,  without  knowledge 
of  the  levy.  That  in  the  month  of  Nov.,  next 
thereafter,  Castle  received  another  Ji.  fa.  in 
favor  of  Benedict  against  Yates,  which  he 
273*]  levied  upon  all  the  property  of  *Yates, 
taking  an  inventory  of  it  under  the  second 
execution.  The  horse,  having  been  previously 
sold  by  Yates,  was  not  in  his  possession  at  the 
time  of  the  second  levy.  Castle  then  adver- 
tised for  sale  all  the  property  levied  on  by  the 
two  executions,  generally,  without  discrimina- 
tion, and  having  taken  the  horse  from  the 
plaintiff  previous  to  the  day  of  sale,  proceeded 
to  sell  the  other  property  first,  without  refer- 
ence to  any  specific  execution,  until  it  was 
exhausted.  The  sales  amounted  to  several 
hundred  dollars,  being  enough  to  satisfy  the 
second  execution  and  $4  over.  He  then  set  up 
the  horse  on  the  first  execution,  sold  him  for 
$54,  to  one  Daniel  Wood,  who  bid  in  behalf 
of  Benedict,  and  delivered  him  to  Wood.  Both 
executions  were  returnable  at  Nov.  Term, 
1818,  and  the  second  levy  was  prior  to  the  re- 
turn day  of  the  first.  But  whether,  &c.,  and 
pray,  &c.,  and  if,  &c.,  they  assess  the  damages 
of  the  plaintiff  to  $118.77,  &c.  But  if,  &c." 
Judgment  for  the  plaintiff  below  on  the  spe- 
cial verdict,  whence  the  defendant  below 
brought  error  to  this  court. 

Mr.  Talcott,  Atty-Gen.,  for  the  plaintiff  in 
error. 


1.  Leaving  the  horse  in  Yates'  possession 
rendered  the  levy  fraudulent  and  void  against 
purchasers  as  well  as  creditors.  Sending  the 
horse  back  to  Yates  discharged  the  lien,  and 
his  sale  to  a  bona  fide  purchaser  conveyed  a 
good  title.  No  doubt  there  was  a  valid  levy 
originally  (2  Johns.,  422) ;  but  it  was  discon- 
tinued. Suffering  property  levied  upon  to 
remain  with  the  debtor  is  fraudulent  and  void 
as  against  subsequent  executions.  This  is  the 
general  rule  as  recognized  in  Whipple  \.  Foot 
Id.,  418 ;  though  the  removal  of  a  growing 
crop  was  excused  as  being  an  exception  to  the 
rule,  founded  in  necessity.  And  in  Storm  v. 
Woods,  11  Johns.,  112,  the  general  rule  is  laid 
down  and  enforced  in  terms,  "that  if  a  creditor 
seize  the  goods  of  his  debtor,  on  an  execution, 
and  suffer  them  to  remain  in  his  hands,  the 
execution  is  deemed  fraudulent  and  void 
against  a  subsequent  execution."  This  rule, 
say  the  judges,  has  been  long  established  in 
the  English  courts  (1  Wils..  44  ;  1  Salk.,  720, 
721  ;  1  Ld.  Raym.,  251  ;  5Mod.,377  ;  7 Mod., 
37 ;  2  T.  R.,  287,  596  ;  1  Tidd.  Pr.,  919,  920  ; 
1  Esp.,  205;  1  Campb.,  333),  and  is  founded 
upon  reasons  best  calculated  to  prevent  fraud." 
Yet  it  is  not  necessary,  in  this  case,  to  contend 
that  an  actual  removal  *is  necessary.  [*274 
The  creditor  does  more  to  indicate  fraud  than 
a  mere  neglect  to  remove.  After  having  the 
property  removed,  and  in  the  actual  custody 
of  the  deputy,  he  relinquishes  all  control  over 
it,  and  sends"  it  back  to  the  debtor,  as  if  the 
execution  had  been  discharged.  It  was  giving 
Yates  a  false  credit,  and  exciting  a  confidence, 
upon  the  strength  of  which  Rew  became  a 
purchaser.  As  such,  it  comes  directly  within 
the  language  of  the  court  in  Knoxv.  Summers, 
4  Yeates,  477,  478-9 ;  and  in  the  previous 
case  of  Guardians  of  the  Poor  v.  Lawrence,  Id. , 
194,  the  court  decided  that  where  the  plaint- 
iff, or  his  attorney,  deems  it  necessary  to  put 
an  officer  in  the  defendant's  house,  to  preserve 
the  lien  of  an  execution,  the  withdrawing  him, 
and  suffering  the  defendant  to  go  on  as  usual 
with  his  business,  is  a  relinquishment  of  the 
execution.  The  court  admit  that,  by  the 
practice  of  Pennsylvania,  the  plaintiff  does  not 
lose  his  lien  on  a  fi.  fa.  by  the  sheriff's  not 
removing  the  goods  levied  upon,  unless  their 
continuance  in  the  defendant's  possession  led 
to  a  false  credit,  and  injured  third  persons. 
They  say  that  the  practice,  however,  is  differ- 
ent in  England,  which  had  been  adopted  by 
the  U.  S.  Circuit  Court  for  that  district  ;  that 
it  is  held,  in  England,  that  the  goods  of  the 
defendant  must  be  removed  to  a  place  of  safe 
custody,  within  a  reasonable  time,  otherwise 
the  officer  who  was  placed  in  the  house  would 
become  a  trespasser  ;  and  that  the  late  prac- 
tice in  the  City  of  Philadelphia  was  the  same  ; 


property  la  In  the  view  and  under  the  control  of 
the  officer.  2.  That  he  takes  possession  of  it  either 
by  removing  it  or  by  an  oral  declaration  that  a  levy 
la  intended  and  that  he  claims  to  hold  the  goods 
under  such  levy.  3.  That  an  inventory  or  at  least  a 
memorandum  of  the  levy  is  made  at  the  time.  4. 
Leaving  the  goods  in  the  possession  of  the  debtor, 
until  tho  sale,  is  at  the  risk  of  thefoffleer,  but  does 
not  invalidate  the  levy.  Bond  v.  Willett,  1  Abb.  Ot 
App.  Dec..  165 :  1  Keyes,  377  :  29  How.  Pr.,  47.  See, 
also,  D«-an  v.  Campbell,  19  Hun,  534 ;  Farrington  v. 
Sinclair,  15  Johns.,  428;  Farrington  v.  Caswell,  15 
Johns.,  490;  Dickenson  v.  Cook.  17  Johns.,  332  ;  Rus- 
sell v,  Gibbs,  5  Cow.,  390 ;  Roth  v.  Wells,  28  N.  Y., 
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471 ;  Ray  v.  Harcourt,  19  Wend-,  495:  Dunderdale  v. 
Sanvestre,  13  Abb.  Pr.,  116 ;  Camp  v.  Chamberlain, 
5  Den.,  198. 

To  constitute  a  valid  levy  the  property  must  be 
within  the  power  and  control  of  the  officer  when  it 
is  made,  and  he  must  take  it  into  his  possession  in  a 
reasonable  time  thereafter,  and  in  such  an  open 
unequivocal  manner  as  to  apprise  everybody  that 
it  has  been  taken  in  execution.  Davidson  v.  Wal- 
dron,  31  111.,  130.  See  Quackenbush  v.  Henry,  42 
Mich.,  75;  Wunderlich  v.  Roberts,  67  Ind.,  421; 
Murphy  v.  Swadener,  33  Ohio  St.,  85. 

Acceptance  of  note,  of  third  person,  as  payment. 
See  Whitbeck  v.  Van  Ness,  11  Johns.,  409,  note. 
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that  the  plaintiff's  attorney  having  proceeded 
recording  to  that  practice,  but  withdrawn  the 
officer,  this  must  be  deemed  a  relinquishment 
of  the  effect  of  the  execution.  In  the  U.  S.  v. 
Conyngham,  4  Dall.,  358,  the  naked  point  was 
decided  by  the  Circuit  Court  of  the  U.  S.,  that 
leaving  goods  with  the  defendant  in  the  execu- 
tion is  fraudulent  as  to  subsequent  executions. 
In  Chancellor  v.  Philips,  Id.,  213,  the  Supreme 
Court  of  Pa.  decided  the  very  point  in  question 
here,  admitting  it  to  depend  upon  a  mere  neg- 
lect to  remove  the  goods.  The  sheriff  had 
levied  on  a  kiln  of  unburnt  bricks,  and  other 
property,  in  June,  1798,  but  suffered  them  to 
remain  in  the  defendant's  possession  till  Apr. , 
1799,  when,  on  putting  them  up  for  sale,  it 
was  found  that  one  of  the  defendants  had  sold 
275*]  the  bricks  to  *&  bona  fide  purchaser 
without  notice  of  the  levy.  The  sheriff,  at  the 
time  of  the  levy,  employed  a  man  to  call  at  the 
brick  yard  occasionally,  but  did  not  keep  any 
person  constantly  there.  On  this  state  of  facts, 
it  was  decided  that  the  purchaser  should  hold 
the  bricks,  although  the  court  agreed  that  a 
different  practice  had  prevailed  and  been  es- 
tablished in  cases  of  a  levy  upon  household 
furniture,  which  might  be  left  with  the  de- 
fendant without  prejudice  to  the  levy.  The 
present  is  certainly  a  stronger  case  for  the  pur- 
chaser, as  the  acts  of  abandonment  are  much 
less  equivocal. 

2.  But  if  we  are  wrong  in  supposing  that  all 
lien  was  lost,  we  then  say  that  the  evidence 
does  not  support  the  declaration.  The  action 
was  for  money  lent,  and  money  had  and  re- 
ceived ;  whereas,  in  fact,  no  money  passed 
between  the  parties.  But,  if  otherwise,  it  is,  at 
least,  questionable  whether  such  an  action 
will  lie  to  try  the  title  upon  a  breach  of  war- 
rantv. 

J/r.  8.  A.  Foot,  contra.  I  am  not  aware 
that  it  can  make  any  difference  in  principle, 
whether  the  horse  was  returned  to  Yates  with 
or  without  the  consent  of  the  plaintiff  in  the 
execution,  or  his  assignee.  This  is  not  a  liti- 
gation between  him  and  the  purchaser,  or 
between  the  sheriff  and  the  purchaser  ;  but  it 
is  an  action  by  a  purchaser,  two  removes  from 
Yates,  the  defendant  in  the  execution,  against 
the  first  purchaser,  upon  the  implied  warranty 
of  title.  The  second  purchaser,  deriving  title 
from  Yates,  buys  and  takes  possession,  which 
possession  is  devested  by  the  sheriff,  who 
claims  a  prior  title  under  Yates.  We  must, 
then,  look  to  the  source  whence  these  two  de- 
rive their  title.  Had  Yates  a  title,  and  a  right 
to  sell  and  pass  the  property  to  the  defendant 
below  ?  As  between  Yates  and  the  sheriff, 
had  the  former  a  title  ?  This  is  the  true  in- 
quiry ;  because  the  purchaser  must  always  take 
care  as  to  what  right  passes  by  the  sale  ;  and 
if  it  fails,  he  must  look  to  his  vendor.  If 
Yates  had  no  title,  how  could  he  give  one  to 
Rew,  and  Rew  to  Barber  ?  The  cases  cited 
are  all,  I  presume,  where  the  question  raised 
was  directly  between  the  plaintiff  in  the  exe- 
cution levied,  and  some  third  person  claiming, 
27O*]as  against  him,  the  priority  either  as  *a 
creditor  or  purchaser.  I  agree  that  where  the 
plaintiff  either  levies  or  purchases,  and  leaves 
the  property  remaining  in  possession  of  the 
debtor,  he  cannot  enforce  his  claim  directly 
against  third  persons. 
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It  is  conceded  that  this  was  a  good  levy  ; 
and  if  so,  Yates  had  no  right  to  sell.  What- 
ever the  judges  of  Pa.,  or  the  U.  S.  Circuit 
Court  of  that  State,  may  say  upon  this  ques- 
tion, we  have  our  own  settled  law  as  to  what 
shall  constitute  a  levy.  It  is  not  material,  even 
at  the  beginning,  that  the  sheriff  should  take 
the  property  into  his  actual  possession.  If  he 
sees  it,  and  has  it  within  his  reach ,  and  under 
his  control,  it  is  enough.  This  constitutes  a 
levy  ;  and  does  the  law  require  that  the  acts 
of  possession  should  be  more  distinct  and 
open,  in  order  to  continue  a  levy,  than  to  con- 
stitute the  levy  itself  ?  The  mere  taking  un 
inventory,  without  any  further  act,  would 
clearly  amount  to  a  levy,  the  sheriff  having 
the  property  within  his  power ;  or  any  other 
act  manifesting  a  mere  intention  to  take.  Hag- 
gertyv.  Wilder,  16  Johns.,  287.  If  the  levy 
was  good,  it  follows,  as  a  necessary  conse- 
quence, that  the  sheriff  may  afterwards  take 
the  property,  wherever  he  can  find  it.  If  a 
levy  is  good,  and  good  even  without  actual 
possession,  how  can  it  come  to  nothing,  from 
the  mere  want  of  actual  possession?  If  the 
levy  was  good,  the  argument  of  the  other  side 
fails  entirely.  At  any  rate,  it  is  not  inquirable 
between  these  parties,  whether  the  sheriff  took 
or  retained  the  property  in  his  actual  posses- 
sion, or  not.  Is  it  to  be  endured  that  Barber, 
a  purchaser,  shall  be  made  accountable  for  the 
irregularity  of  the  sheriff's  proceedings?  It  is 
enough  that  these  were  regular  on  their  face. 
Is  a  purchaser  bound  to  examine  all  the 
sheriff's  acts  in  detail?  The  horse  was  taken 
from  our  possession,  and  sold  for  Yates'  ben- 
efit, who  was  the  first  vendor.  The  burden  of 
the  litigation  is  thrown  upon  us,  and  we  had 
the  right,  on  an  authority  being  presented 
which  is  regular  on  its  face,  or  apparently 
good,  to  surrender  the  property,  without 
further  inquiry.  The  vendor  is  bound  to 
afford  the  vendee  a  full  indemnity  against 
every  claim  of  title  prima  facie,  good  ;  and  all 
he  can  exact  is,  that  the  vendee  should  keep 
the  property  till  a  claim  is  presented  appar- 
entlv  fair. 

*thecaseof  Witherbyv.  Mann,  11  [*277 
Johns.,  518,  and  Barclay  v.  Goock,  2Esp.,571, 
decide  that  we  had  a  right  to  treat  the  note 
given  in  consideration,  as  money.  It  was  re- 
ceived in  payment,  Id.  Ibid.  Wldtbeck  v.  Fan 
Ness,  11  Johns.,  409.  The  consideration  hav- 
ing totally  failed,  it  is  well  settled  that  we  may 
disaffirm  the  contract,  and  bring  our  action 
for  the  consideration  money  paid. 

The  Atty-Gen.,  in  reply.  The  gentleman  is 
certainly  mistaken  in  his  doctrine  as  to  the 
extent  of  indemnity  which  the  vendor  is  bound 
to  yield.  It  is  true,  that  if  the  vendee  gives 
notice  to  the  vendor,  of  a  suit  pending  against 
the  former,  in  which  the  title  is  involved,  a 
recovery  against  him,  upon  whatever  founda- 
tion, will  render  the  vendor  liable  :  but  this 
court  have  established  no  rule  by  which  he  is 
entitled  to  indemnity  for  vexatious  claims, 
however  plausible.  It  is  a  strange  doctrine, 
that  the  vendee  shall  be  paid  the  value  of  the 
article  by  the  vendor,  merely  because  the 
claim  upon  which  he  surrenders  the  property 
is,  prima  facie,  good.  Suppose  it  had  appeared 
that  the  judgment  hud  been  released,  a  fact 
which  the  vendee  might  not  know,  but  yet  he 
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thinks  proper  to  surrender  the  article  sold  ; 
how  do  we  stand,  within  the  rule  contended 
for  on  the  other  side?  We  cannot  bring  an 
action  for  the  horse,  because  we  have  sold, 
and  have  no  title.  The  vendee,  alone,  can 
vindicate  the  true  claim  ;  and  if  he  is  pro 
tected,  in  the  surrender,  by  a  priina  facie  case, 
and  can  recover  over  against  us,  we  are  left 
without  remedy. 

The  question  between  these  parties  must  I 
the  same  as  between  any  others.  If  the  sheriff 
had  been  sued  by  Barber  for  his  wrongful  act 
in  taking  the  property,  he  could  not  have  set 
up  his  execution  and  levy  as  a  defense.  The 
question  would  be.  in  that  case,  as  it  is  here, 
whether  the  levy  had  not  been  waived.  Sup 
pose  the  horse  had  passed  through  500  hands, 
by  as  many  sales  ;  the  derivative  title  of  the 
last  vendee  must  depend  upon  the  very  same 
inquiry  as  would  be  pertinent  between  the 
plaintiff  in  the  execution  and  third  persons,  or 
between  him  and  the  sheriff  in  reference  to  the 
rights  of  third  persons.  Is  the  title  of  a  remote 
*  vndee  to  *be  assailed  in  this  manner 


. 

*1  vendee  to  *be  assailed,  in  this  manner, 
by  a  dormant  execution,  merely  because  an 
ultimate  remedy  by  suit  may  be  had  against, 
perhaps,  an  insolvent  vendor?  The  very  man 
who  seeks  to  avoid  the  sale,  is  the  one  who  put 
it  in  the  power  of  the  defendant,  the  original 
insolvent  vendor,  to  make  the  sale.  The 
plaintiff  in  the  execution  was  a  party  to  the 
fraud,  and  comes  to  avoid  the  sale  in  his  own 
wrong. 

Curia,  per  WOODWORTH,  J.  It  is  found,  by 
the  special  verdict,  that  on  the  19th  Nov., 
1818,  the  defendant  in  the  court  below  sold  a 
horse  to  the  plaintiff,  and  received  inpayment 
a  note  against  a  third  person. 

In  Oct.,  previous  to  the  sale,  the  sheriff 
levied  on  the  horse,  under  an  execution,  in 
favor  of  A.  Rust,  against  Peter  W.  Yates,  the 
horse  then  being  his,  and  brought  the  horse  to 
Benedict,  who  purchased  the  execution,  and 
directed  the  sheriff  to  return  and  leave  the 
horse  in  the  custody  of  Yates.  Yates  soon 
after  sold  to  Rew,  the  plaintiff,  who  purchased 
in  good  faith,  without  knowledge  of  the  levy. 
In  Nov.  the  sheriff  received  another  execution, 
in  favor  of  Benedict  against  Yates,  and  levied 
on  all  his  property.  The  sheriff  took  the  horse 
from  Barber,  and  sold  under  both  executions. 
Benedict  became  the  purchaser  of  the  horse. 

If  the  plaintiff's  title  has  failed,  he  has  good 
cause  of  action  against  the  defendant.  That 
will  depend  on  the  question,  whether  leaving 
the  horse  in  the  possession  of  Yates,  rendered 
the  execution  fraudulent.  There  was  no  di- 
rection to  suspend  or  delay  the  execution,  or 
permission  to  Yates  to  use  the  property.  The 
case  of  Whipple  v.  fwt.  2  Johns.,  416,  is  re- 
lied on,  by  the  plaintiff  in  error,  to  show  that 
the  execution  was  fraudulent.  In  that  case, 
the  sheriff  levied  on  wheat  growing,  and  sev- 
eral months  afterwards,  when  the  Vheat  was 
rip«  for  harvest,  cut  and  carried  it  away,  and 
sold  it  at  auction.  A  subsequent  execution 
was  issued,  and  levied  on  the  same  wheat  in 
the  sheaf.  It  was  held  that  the  first  execution 
was  not  dormant,  the  sheriff  having  taken  all 
the  possession  of  which  the  nature  of  the 
chattel  was  susceptible  ;  that  it  could  not  be 
considered  as  coming  within  the  operation  of 
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*the  rule,  that  if  a  creditor  seize  the  [*279 
goods  of  his  debtor  on  execution,  and  suffer 
them  to  remain  in  his  hands,  the  execution  is 
deemed  fraudulent  and  void  against  a  subse- 
quent execution.  As  the  chattel,  in  that  case, 
could  not  be  removed  before  harvest,  the  exe- 
cution could  not  be  affected  by  the  omission, 
admitting  that  the  single  fact  of  directing 
property^levied  on  to  remain  with  the  debtor, 
until  sale,  would,  in  general,  render  it  fraud- 
ulent. It  was  not  necessary  to  decide  this  last 
point,  for  the  cause  did  not  depend  on  it.  But 
mere  possession  by  the  defendant  will  not 
affect  the  creditor's  claim,  or  give  a  second 
execution  priority.  The  cases  cited  do  not 
support  the  doctrine  to  that  extent.  In  Ed- 
ward* v.  Ilarben,  2  T.  R.,  596,  it  was  held  that 
where  an  absolute  bill  of  sale  was  given,  and 
the  creditor  agrees  to  leave  the  goods  in  pos- 
session of  the  debtor,  it  is  fraudulent  against 
creditors.  But  this,  I  ajspreheud,  has  no  con- 
nection with  the  question  of  permitting  the 
goods  to  remain  with  the  defendant  in  the 
execution,  after  levy,  until  the  day  of  sale. 
The  case  in  7  Mod.',  37,  referred  to  by  the 
court,  was  this  :  the  creditor  caused  a  levy  to 
be  made,  but  would  not  let  the  sheriff  pro- 
ceed further,  and  suffered  the  goods  to  remain 
in  the  custody  of  the  debtor.  This  was  held 
to  be  a  fraudulent  execution,  and  that  a  second 
execution  might  seize  the  same  goods.  The 
ground  here  evidently  was,  making  use  of  the 
execution  as  a  cover,  by  directing  the  sheriff 
not  to  proceed  ;  and  is  in  accordance  with  the 
cases  in  our  courts,  where  executions  have 
been  held  dormant,  in  consequence  of  direc- 
tions given  by  the  creditor,  to  delay,  and  not 
proceed  ;  but  it  is  no  authority  to  prove  that 
the  mere  possession  by  the  debtor  will  pro- 
duce the  same  result,  although  the  sale  takes 
place  as  early  as  the  return  day  of  the  writ,  or 
within  a  few  days  after.  The  broad  principle 
laid  down  in  Whipple  v.  Foot  is  recognized  in 
Storm  v.  Woods,  11  Johns.,  110,  and  would 
seem  to  sanction  the  doctrine  contended  for  ; 
but  it  must  be  understood,  that  when  the  court 
say  "suffering  the  goods  to  remain  in  the  hands 
of  the  debtor,  the  possession  is  deemed  fraud- 
ulent," that  the  debtor  retains  such  execution 
in  consequence  of  instructions  by  the  creditor 
to  delay,  or  not  to  proceed  on  the  execution. 
The  subsequent  cases  show  that  *the  [*28O 
latter  is  the  ground  upon  which  this  doctrine 
rests.  Thus,  in  Doty  v.  Turner,  8  Johns.,  20, 
the  plaintiff,  by  his  agent,  directed  the  sheriff 
to  levy  on  the  property,  and  informed  him 
that  if  it  remained  in  the  possession  of  the  de- 
fendant, after  the  levy,  the  plaintiff  would  not 
hold  the  sheriff  responsible  if  it  was  squan- 
dered, and  that  he  need  not  take  a  receipt  for 
it.  After  the  levy  he  did  nothing  further 
until  after  the  return  day,  and  a  second  exe- 
cution delivered,  when  he  sold  on  both.  It 
was  held  that  as  there  was  no  instruction  to 
delay  the  execution  after  the  seizure,  or  to  let 
it  sleep  in  the  sheriff's  hands,  the  first  execu- 
tion did  not  lose  its  preference.  The  decision 
is  founded  on  this,  that  there  was  no  direction  • 
for  delay.  The  court  put  it  upon  this  ground, 
and  observe,  "therefore,  the  case  does  not 
come  within  the  rule  of  the  common  law  recog- 
nized in  Whipple  v.  Foot."  All  the  cases  I  have 
met  with  proceed  on  the  principle  that  the 
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creditor  had  interfered  and  directed  a  delay  of 
sale,  and  left  the  goods  with  the  debtor.  In 
every  such  case  a  second  execution  would  have 
the  preference.  The  sheriff,  then,  rightfully 
took  possession  of  the  horse  and  sold  him, 
whereby  the  title  of  Barber  failed. 

The  only  remaining  question  is,  whether  he 
has  selected  the  proper  form  of  action.  The 
acceptance  of  the  note  of  a  third  person,  was 
payment  and  satisfaction  for  the  consideration 
money.  Whilbeck  v.  Van  Ness,  11  Johns.,  409  ; 
2  Esp.,  517.  Assumpsit  is  the  proper  form  of 
action,  where  there  is  warranty,  express  or 
implied,  in  the  sale  of  a  chattel.  6  Johns.,  168. 
A  warranty  of  a  title  is  implied.  1  Johns., 
274.  The  consideration  upon  which  money 
was  paid  having  failed,  it  may  be  recovered 
back  under  the  count  for  money  had  and  re- 
ceived. 

I  am  of  opinion  that  the  judgment  of  the 
court  below  be  affirmed. 

Judgment  affirmed. 

B.C.— 2  Cow.,  408. 

Cited  in— 5  Cow.,  395:  5  Wend.,  275;  15  Wend.,  629; 
16  Wend.,  350;  21  Wend.,  452 ;  2  Den.,  142 ;  13  N.  Y., 
171 ;  40  N.  Y.,  285;  45  N.  Y..  496 ;  1  Lans.,  145 ;  3  Barb., 
329 ;  18  Barb.,  323 ;  2  T.  &  C.,  343 ;  33  How.  Pr.,  191  ; 
36  How.  Pr.,  526:  1  Sand.,  87:  2  Duer,  381 ;  12  Leg. 
Obs.,  10;  5  Biss.,  42;  27  Am.  Dec.,  653  (2  Porter,  280). 
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Factors — Instructions  of  Principal — Expressing 
Belief,  as  to  Price,  does  not  Constitute  Instruc- 
tions —  Principal's  Assent  Presumed  from 
Silence. 

Letters  of  instruction  from  a  merchant  to  his 
consignee  and  factor,  not  expressly  mentioning  a 
price  below  which  goods  consigned  for  sale  shall 
not  be  sold,  but  merely  communicating  a  belief 
that  the  excellent  qualities  of  the  goods  will  com- 
mand a  certain  price,  and  expressing  it  as  the  sum 
confidently  expected  to  be  realized  on  a  sale,  will 
not  be  construed  as  fixing  the  minimum  price  at 
which  the  goods  shall  be  sold ;  and  a  sale  for  a  less 
sum  by  the  factor,  in  good  faith  and  withqur  neg- 
ligence, will  not  be  deemed  a  breach  of  instruc- 
tions, nor  render  the  factor  liable  in  damages. 

Though  a  factor  disregard  his  instructions,  the 
principal,  after  advice  of  this  fact,  ought  to  dis- 
sent, and  give  notice  of  his  dissent  In  a  reasonable 
time ;  otherwise,  his  assent  to  his  factor's  acts  will 
be  presumed. 

Citation— 12  Johns.,  300. 

CASE  by  the  plaintiffs,  merchants  in  Portu- 
gal, against  the  defendants,  commission 
merchants  in  N.  Y.,  for  selling  a  quantity  of 


NOTE.— PrlncijKtl  and  agent—  Unauthorized  acts 
of  agent— Silence  of  principal  after  notice,  a  ratifi- 
fiiiimi.  See Cairnes  v.  Bleecker,  12  Johns., 300,  note. 

Iwttructlrtn*.  tuna  construed.  "  It  is  the  duty  of  a 
principal  to  give  his  instructions  in  clear  and  direct 
language,  for  it  is  but  a  reasonable  principle  of 
interpretation,  as  well  us  a  requirement  of  justice, 
that  instructions  should  not  be  construed  as  in- 
tended to  be  obligatory,  unless  they  are  distinct,  pos- 
itive, and  express,  and  that  an  agent  should  not  be 
made  liable  for  a  departure  from  the  will  of  his 
principal  where  his  orders  are  ambiguous,  doubt- 
ful, or  are  not  explicit."  1  Walt's  Actions  and 
li.'tvnses,  212.  citing  Jervis  v.  Hoyt,  2  Hun,  037:  5 
T.  &  C.,  199  ;  De  Tastet  v.  Cronsllltit,  2  Wash.  C.  C., 
132.  137;  Bessent  v.  Harris,  63  N.  C.,  542;  Foster  v. 
Koekwell,  104  Muss.,  107  ;  Long  v.  Pool,  08  N.  C..  479  ; 
Marsh  v.  Whitmore,  21  Wall..  178.  See,  also,  Kus- 
•ell  v.  Wetmore,  3  N.  Y.  I/eg.  Obs.,  3W :  Bell  v.  Pal- 
mer, 0  Cow..  138 ;  La  Farge  v.  Kneeland,  7  Cow.,  4.rjfl. 
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port  wine,  consigned  by  the  former  to  the 
latter,  at  a  less  price  than  directed,  tried  at  the 
N.  Y.  sittings,  Nov.  4,  1821. 

At  the  trial  the  consignment  and  delivery  of 
the  wine  were  proved  ;  and  the  only  dispute 
was  whether  the  defendants  had  acted  fraudu- 
lently or  negligently,  or  had  violated  the 
plaintiffs'  instructions  by  selling  below  the 
price  to  which  they  were  limited ;  or,  if  they 
had  done  the  latter,  whether  the  plaintiffs  had 
not  waived  the  instructions  which  they  gave, 
limiting  the  price,  by  certain  acts  of  recogni- 
tion subsequent  to  the  sale.  These  questions 
depended  on  a  voluminous  mass  of  evidence, 
including  a  tedious  correspondence  between 
the  parties,  the  whole  of  which  was  spread 
upon  the  case,  and  very  fully  examined  by 
the  learned  counsel  who  argued  the  cause,  the 
only  difference  between  whom  related  to  the 
result  of  the  evidence.  This  result,  and  all 
the  evidence  material  to  a  report,  being  given 
in  the  opinion  of  the  court,  I  omit  a  statement 
of  the  case  here.  Verdict  for  the  plaintiff  for 
$1,500,  subject  to  the  opinion  of  the  court. 

Mr.  A.  L.  M'Donald,  for  the  plaintiff. 

Mr.  J.  Duer,  contra. 

Mr.  D.  B.  Offden,  in  reply. 

Curia,  per  WOODWORTH,  J.  From  a  review 
of  the  testimony  it  appears,  very  satisfactorily, 
that  the  defendants  used  reasonable  diligence 
to  make  sale  of  the  wine  to  the  best  advan- 
tage. I  have  not  discovered  any  ground  for 
the  imputation  of  fraud  while  acting  [*282 
as  agents  and  factors  of  the  plaintiffs ;  and  if 
the  defendants  are  liable,  it  must  be  on  the 
ground  of  a  departure  from  instructions  given 
as  to  the  terms  of  sale.  This  is  a  question  of 
fact,  the  decision  of  which  must  depend  upon 
the  construction  of  the  correspondence  be- 
tween the  parties.  There  is  nothing  explicit 
on  this  point.  The  letter  of  June  18,  1816, 
accompanying  the  consignment  of  the  wine, 
says  "  its  price  is  £52  per  pipe,"  expressing  a 
hope  that  it  may  be  sold  readily,  being  of 
superior  quality.  The  defendants,  in  reply, 
stated  that  the  market  was  overstocked  ;  that 
saving  sales  could  not  then  be  effected  ;  and 
that  the  plaintiffs  might  be  assured  of  their 
best  exertions  when  it  could  be  without  a  sac- 
rifice. 

I  incline  to  think  the  plaintiffs  did  not  in- 
tend, by  the  instructions,  to  fix  the  minimum 
price  at  £52.  The  expressions  seem  rather  to 
have  proceeded  from  a  belief  that  the  excel- 
lent quality  of  the  wine  would  command  that 
sum  ;  and,  therefore,  instead  of  directing 
generally  to  sell  for  the  best  price  that  could 
be  obtained,  they  specify  the  sum  confidently 
expected  to  be  realized,  probably  to  prevent 
precipitancy  in  the  disposition  of  the  property 
and  induce  greater  exertions,  if,  unfortu- 
nately, they  had  consigned  to  an  unfavorable 
market.  The  fact  that  the  instructions  are 
somewhat  ambiguous  supports  this  construc- 
tion ;  for  if  an  express  limitation  was  in  view 
at  the  time,  it.  is  reasonable  to  expect  it  would 
have  been  explicitly  given.  What  was  the 
state  of  the  market  was  unknown.  If  unfa- 
vorable, it  must  have  occurred  to  the  plaintiffs, 
how  are  the  defendants  to  act?  Such  a  state 
of  tilings  would  seem  to  call  for  explicit 
directions  as  to  the  minimum  price.  The 

12,-, 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1824 


omission.  I  apprehend,  was  not  accidental ; 
the  plaintiffs  intending  not  to  interfere  with 
the  sound  discretion  of  their  agents. 

The  answer  of  the  defendants  appears  to  be 
in  accordance  with  this  construction.  "  They 
would  close  the  sales  when  it  could  be  done 
without  a  sacrifice."  Such  was.  undoubtedly, 
their  intention,  as  faithful  agents  anxious  not 
to  disappoint  the  expectations  of  their  prin- 
cipal Had  they  considered  themselves  ex- 
pressly restricted,  it  is  more  probable  they 
would  have  suggested  the  improbability  of 
28:**J  effecting  a  sale*on  the  terms  required, 
and  the  propriety  of  vesting  in  them  a  discre- 
tion to  act  as  circumstances  might  require. 
The  market  was  such  as  to  warrant  this 
course.  But  admitting  that  the  words  of  the 
letter  will  bear  a  stricter  construction,  or  that 
the  defendants  at  the  time  may  have  supposed 
they  were  limited,  this  is  not  conclusive  upon 
them.  If,  on  further  reflection  and  inquiry, 
they  found  that  the  plaintiffs'  instructions 
would  justify  the  course  they  pursued,  they 
were  at  liberty  to  act  upon  them.  The  ques- 
tion is  not  whether  the  defendants,  in  the  first, 
instance,  considered  themselves  limited,  but 
were  they  so  by  the  plaintiffs'  instructions  ? 

The  plaintiffs,  in  their  letter  of  Feb.  3.  1818, 
to  S.  Weaver,  drew  for  the  net  proceeds  of 
the  wine,  which  had  been  remitted  to  London. 
They  express  surprise  that  it  brought  so  small 
a  price,  and  suspect  fraud  on  the  part  of  the 
sellers.  Violation  of  orders  are  not  intimated, 
when  it  might  be  expected  if  reliance  for  re- 
dress was  placed  on  this  ground.  The  remedy 
was,  in  such  case,  perfect.  It  cannot  be  cred- 
ited, that  if  the  plaintiffs  considered  the  con- 
signment limited  to  £52  per  pipe,  they  would 
have  resorted  to  the  question  of  fraud,  instead 
of  pursuing  the  plain  path  before  them. 

June  2,  1818,  the  plaintiffs  write  to  the  de- 
fendants, acknowledging  the  receipt  of  the 
net  proceeds.  There  is  no  complaint  or  inti- 
mation of  dissatisfaction,  but  a  proposition  for 
a  joint  speculation  in  corn,  which  the  defend- 
ants declined.  Nov.  24,  1818,  the  plaintiffs 
wrote  to  the  defendants,  expressing,  for  the 
first  time,  dissatisfaction,  and  claiming  to  hold 
the  defendants  responsible.  This  notice  to 
the  defendants  was  nearly  a  year  after  the 
plaintiffs  had  received  the  net  proceeds.  If 
the  defendants  had  disregarded  their  instruc- 
tions, the  plaintiffs,  after  advice,  ought  to 
have  dissented,  and  given  notice  in  a  reason- 
able time ;  otherwise,  their  assent  to  their 
agents'  acts  will  be  presumed.  12  Johns., 
300.  After  the  letter  of  Nov.  2,  1818,  the  de- 
fendants had  reason  to  conclude  that  the  au- 
thority of  the  plaintiffs  to  sell  was  not  ques- 
tioned. I  do  not,  however,  place  my  opinion 
on  the  ground  of  acquiescence,  being  satisfied, 
from  an  attentive  examination  of  the  testi- 
1284*]  mony,  that  *the  defendants  were  not 
restricted  as  to  price,  and  that  the  manner  of 
effecting  the  sale  was  not,  under  the  circum- 
stances, objectionable.  The  defendants  are 
entitled  to  judgment. 


ARCHIBALD 


THOMAS,  Impleaded  with  VARNUM. 

Usury  —  Bond  for  Payment,  of  Pi"incipal  in  In- 
stallment*, with  Interest  —  Susceptible  of  Two 
Signification*,  one  Usurious,  the  other  not  — 
Held  not  Usurious  —  Contract  Usurious  on  its 
Face  —  Prima  Facie  Evidence  of  Corrupt 
Agreement  —  Open  to  Expltination  —  Mistake  — 
Question  of  Construction  for  Court  —  Interest 
means  at  Legal  Kate. 

Bond,  dated  July  28,  1815,  with  condition  to  pay 
$3,000,  with  interest,  as  follows:  $500,  with  interest, 
on  the  whole  sura  unpaid,  from  Oct.  1,  1815.  on  or 
before  Oct.  1,  1810;  and  $500  more  thereof,  with  in- 
terest, on  the  whole  sum  unpaid,  from  Oct.  1,  next, 
on  or  before  Oct.  1,  1817  ;  the  residue  expressed  to 
be  payable  in  installments  of  $500  yearly  in  like 
manner  ;  held,  not  usurious  on  the  face  of  the  con- 
dition, though,  upon  one  construction,  every  in- 
stallment would  draw  interest  from  Oct.  1,  1815, 
notwithstanding  it  might  have  been  previously 
paid  ;  and  thus  the  3d  installment  might  draw  14 
•per  cent,  interest,  the  3d,  21  per  cent.,  and  so  in  that 
progression  to  the  last;  but  to  avoid  this  conse- 
quence, held  that  the  words  "  with  interest  on  the 
whole  sum  unpaid  "  should  rather  be  deemed  to 
refer  to  the  interest  as  well  as  the  principal,  and  to 
mean  that  $500  was  payable  Oct.  1,  1817,  together 
with  the  interest  that  accrued  on  the  balance  of 
principal  subsequent  to  Oct.  1,  1815,  and  remained 
unpaid. 

where  a  contract  admits  of  two  significations, 
that  should  be  adopted  which  renders  it  operative, 
rather  than  that  which  renders  it  void. 

If  a  contract  is  susceptible  of  two  constructions, 
one  of  which  will  bring  it  within  and  the  other 
without  the  Statute  of  Usury,  the  latter  construc- 
tion should  be  adopted. 

A  contract  reserving  more  than  legal  interest,  on 
its  face,  is,  prima  facie,  evidence  of  a  corrupt 
agreement,  which  is  the  foundation  of  usury  ;  but 
this  may  be  repelled  by  showing  that  more  than 
legal  interest  was  reserved  by  mistake;  e.  a-,  a  mis- 
take of  the  scrivener  in  wording  the  bond,  whether 
such  mistake  be  of  the  fact  or  of  the  law. 

The  court  have  the  exclusive  power  of  deciding 
whether  a  contract  be  usurious  on  its  face. 

A  contract  to  pay  interest  generally  means  the 
legal  standard  of  interest. 

Citations—  Cro.  Car.,  501  :  2  Vent.,  83  :  Cro.  Jac., 
677  ;  3  Cr.,  180  ;  Poth.  on  Obi.,  pt.  1,  ch.  1,  sec.  1,  art. 
7;  2  Com.  Con.,  533. 

DEBT  on  bond.  The  defense  was  usury, 
apparent  on  the  face  of  the  condition. 
The  usury  was  pleaded  in  due  form.  The 
cause  was  tried  at  the  Warren  Circuit,  June 
17,  1822,  before  His  Honor,  the  late  Mr.  Jus-  ' 
tice  Yates. 

On  the  trial  the  execution  of  the  bond  was 
proved  by  one  of  the  subscribing  witnesses. 
It  was  executed  by  the  defendants,  payable  to 
the  plaintiff,  dated  July  26,  1815,  and  in  the 
penalty  of  $6,000.  The  condition  was  as  fol- 
lows: "That  if  the  above  bounden  Joshua 
Thomas  and  Aaron  Varnum,  their  heirs,  &c., 
shall  well  and  truly  pay  or  cause  to  be  paid  to 
the  above  named  James  Archibald,  his  execu- 
tors, &c.,  $3,000,  with  interest,  as  follows,  to 
wit:  $500,  part  thereof,  with  interest  on  the 
whole  sum,  from  the  1st  day  of  October  next, 
on  or  before  the  1st  day  of  October,  1816  ;  and 
$500  more  thereof,  with  interest  on  the  whole 


Judgment  for  the  defendants. 


NOTE.— Construction  of  contracts— Usury. 
The  rule,  that  the  construction  of  a  contract  which 
will  render  it  legal,  is  preferred  to  one  which  will 
Cited  in— 7  Cow..  459 :   6  Wend..  155 ;   2  Hun,  641 ;    have  the  opposite  effect,  is  fully  established.  "  Thus, 


6  T.  ft  C..  202 :  32  How.  Pr.,  S50 ;  2  Daly,  109 ;  3  Leg. 
Obs.,  323:  96  U.S.,  645;  44  Am.  Dec.,  513  (10  Ala., 
755) ;  21  Am.  Dec.,  303. 
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if  parties  agreed  that  one  should  pay  the  other,  for 
a  certain  consideration,  sums  of  money  at  various 
times  '  with  interest,"  and  it  was  clear  either  from 
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285*]  *sum  unpaid  from  the  first  day  of 
October  next,  on  or  before  the  1st  day  of  Oc- 
tober, 1817 ;  and  $500  more  thereof,  with  in- 
terest on  the  whole  sum  unpaid  from  the  1st 
day  of  October  next,  on  or  before  the  1st  day 
of  October,  1818 ;  and  $500  more  thereof, 
with  interest  from  the  1st  day  of  October  next 
on  the  whole  sum  unpaid,  on  or  before  the  1st 
day  of  October,  1819  ;  and  $500  more  thereof, 
with  interest  on  the  whole  sum  unpaid  from 
the  1st  day  of  October  next,  on  or  before  the 
1st  day  of  October,  1820  :  and  $500,  the  resi- 
due thereof,  with  interest  from  the  1st  day  of 
October  next  on  the  whole  sum  unpaid,  on  or 
before  the  1st  day  of  October  which  will  be  in 
the  year  of  our  Lord  1821,  without  any  fraud, 
&c.,  then,  &c..  otherwise,  &c." 

The  counsel  for  the  defendant  then  sub- 
mitted whether  the  defense  was  not  made  out 
by  the  reading  of  the  bond,  as  the  plea,  alleg- 
ing usury,  adopted  the  very  words  of  the  con- 
dition, and  the  plaintiff,  by  his  general  repli- 
cation, admitted  that  the  plea  was  competent ; 
and  thereby  putting  in  issue  the  facts  only 
which  were  proved  by  the  bond  and  condition 
underwritten ;  that  if  the  plaintiff  had  intended 
to  take  issue  on  the  inferential  averment,  that 
the  agreement  was  corrupt  and  usurious,  he 
should  have  answered  by  demurrer ;  but  the 
judge  decided  that  the  replication  put  in  issue 
not  only  the  facts  pleaded  as  constituting  the 
usury,  but  the  averment  of  the  plea  that  the 
agreement  was  usurious.  The  counsel  for  the 
defendant  then  proposed  going  to  the  jury 
upon  the  evidence  of  usury  afforded  by  the 
bond.  This  the  judge  refused  to  permit,  de- 
ciding that,  as  the  bond  was  the  sole  evidence 
upon  the  point,  the  question  was  one  of  law — 
not  of  fact ;  and  belonged  to  the  court — not 
the  jury.  He  thereupon  gave  his  opinion, 
that  the  word  "unpaid"  in  the  condition  of 
the  bond  qualified  the  words  which  im 
mediately  preceded  it ;  and  that  the  interest 
was  intended  by  the  parties  to  be  computed, 
after  the  payment  of  one  of  the  installments, 
on  the  whole  sum  unpaid  only,  and  not  on  the 
whole  sum  of  $3,000  ;  and  the  jury,  pursuant 
to  his  direction,  found  a  verdict  for  the 
plaintiff. 

286*]  *Mr.  II.  B.  'Davis,  for  the  defend- 
ants, now  moved  for  a  new  trial.  He  repeated 
the  arguments  used  before  the  judge  at  the 
circuit ;  and  added,  that  the  objection  did  not 
rest  upon  the  bond,  carrying  usury  for  too 
large  a  sum,  but  for  too  long  a  time.  The 
condition  is  palpably  usurious  on  its  face,  if 
the  words  used  are  to  be  taken  in  their  ordi- 
nary import.  The  excess  reserved  is  enormous; 
and,  on  a  calculation,  the  court  will  perceive 
that  it  will  exceed  $1,200.  The  court  have 
nothing  to  do  with  any  supposed  mistake  of 
these  parties.  They  are  confined  to  the  face 
of  the  contract ;  or,  if  going  out  of  it  upon 


evidence  aliunde,  would  be  tolerated,  there  is 
here  no  such  evidence,  from  which  the  usuri- 
ous intent  can  be  explained  away.  It  will  not 
be  pretended  that  the  court  can  take  judicial 
notice  of  a  mistake,  whether  of  the  law  or  of 
the  fact,  in  the  scrivener  who  drew  the  bond. 
If  there  was  any  such  mistake,  the  burden  of 
showing  it  lay  with  the  plaintiff  ;  and  the 
judge  erred  in  not  requiring  this.  In  either 
view  of  the  case,  the  jury  should  have  been 
permitted  to  pass  upon  the  issue.  The  ques- 
tion whether  there  was  a  corrupt  agreement 
within  the  Statute  of  Usury  was  one  fact — not 
of  law,  as  decided  by  His  Honor.  If  it  appear, 
on  the  face  of  the  contract,  that  more  than 
legal  interest  was  reserved,  this  is  prima  facie 
evidence,  at  least,  that  the  contract  was  usuri- 
ous ;  and  the  jury  should  have  been  directed 
so  to  consider  it. 

If  we  are  correct  in  supposing  that  the  par- 
ties are  concluded  by  the  face  of  the  contract, 
then  the  plaintiff  should  be  nonsuited.  There 
can  be  no  use  in  going  back  to  a  new  trial  ; 
because  no  other  evidence  can  be  given,  and 
no  other  view  taken  of  the  subject  than  what 
is  already  before  the  court. 

Mr.  R  W&iton,  contra.  The  judge  was 
right  at  the  trial,  in  not  suffering  the  jury  to 
pass  upon  the  question  ;  because  the  proof  of 
usury  was  the  written  contract  only.  This 
was  susceptible  of  construction  ;  and  the  con- 
struction of  contracts  belongs  to  the  court,  and 
not  to  the  jury.  The  contract,  upon  the  face 
of  it,  is  not  usurious.  The  Statute  declares 
all  contracts  to  be  void,  on  which  more  than  7 
per  cent.  *shall  be  reserved,  &c.  In  [*287 
this  case  there  is  no  specific  sum  agreed  upon 
as  interest,  exceeding  the  rate  of  7  per  cent. 
nor  is  there  any  rate  or  percentage  agreed  on  : 
one  of  which  is  necessary,  to  bring  the  contract 
within  the  Statute.  The  quantum  of  interest 
is  thus  left  by  the  parties  to  be  fixed  by  the 
court ;  and  it  would  be  absurd  to  say,  when, 
by  the  agreement,  the  parties  thereby  intended 
to  violate  the  law.  The  intent  of  the  parties 
is  to  govern,  and  not  the  words  used.  Bac. 
Abr.,  tit.  Usury,  D,  4,  lb.t  C,  23  ;  Cro.  Eliz., 
642;  Cowp.,  770.  The  parties  meant  annual 
interest.  The  blunder  arose  from  the  fact 
that  interest  commenced  three  months  after 
the  date  of  the  bond.  The  innocence  of  the 
intent  is  also  inferable  from  that  circum- 
stance. The  debt  is  honestly  due  ;  and  courts 
incline  to  such  a  construction  as  will  take  the 
contract  out  of  the  Statute  of  Usury.  Bac. 
Abr.,  tit.  Usury,  C,  note  to  pi.  4,  lb.,  K,  12. 

In  construing  the  bond,  the  word  "unpaid" 
may  be  understood  to  relate  to  the  interest 
as  unpaid,  and  not  to  the  principal.  Thus: 
"  interest  on  the  whole  sum  whereon  interest 
shall  remain  unpaid."  Or  the  words  "from 
the  first  day  of  October  next,"  may  be  con- 
strued to  relate  to  the  last  antecedent,  viz. : 


the  whole  contract  or  from  Independent  evidence 
that  the  parties  meant  by  this  '  compound  interest ' 
it  may  be  presumed  (assuming  that  a  contract  for 
compound  interest  is  unlawful)  that  no  court  would 
admit  this  interpretation ;  because,  if  the  bargain 
won-  expressly  for  compound  interest,  it  would  be 
invalid."  2  Parsons  on  Cont.,  497.  See,  also,  in 
support  of  the  rule,  Shore  v.  Wilson,  9  Clark  &  F., 
3B7;  Kiley  v.  Van  Houten.4  How.  (Miss.).  428;  Many 
v.  Beekman  Iron  Co..  U  Pai^e,  188. 
A*  to  the  general  rule,  tlmt  the  eofutructfon  of  a  con- 

3. 


fract  is  for  the  court.  See  Neilson  v.  Harford,  8  M. 
&  W.,  806;  Eaton  v.  Smith,  20  Pick.,  150;  Wa.son  v. 
Kowe,  16  Vt.,  525  :  Brown  v.  Or  land,  3tt  Me..  370. 

As  to  province  of  jury,  in  cam-  new,  unusual  or 
technical  words  art*. used.  See  Burnhain  v.  Allen,  1 
Gray,  496;  Brown  v.  Orland,  and  Eaton  v.  Smith, 
above  cited. 

Ax  to  what  conxtitutf*  tuturu  in  general,  see  Bank 
of  Utica  v.  Wajfer,  2  Cow.  712,  note. 

Referring  unurj/  l>ji  mMahe,  compare  N.  Y.  F.  Ins. 
Co.  v.  Ely,  2  Cow.,  «78.  note. 
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"whole  Rum,"  and  not  to  the  interest;  or 
these  words  may  be  rejected  as  unmeaning. 

The  plea  of  usury  always  sets  up  a  previous 
agreement  to  pay  a  particular  sum  ;  and  that, 
in  pursuance  of  such  corrupt  agreement,  the 
contract  in  question  was  entered  into,  &c. ; 
and  this  agreement  must  be  proved  precisely 
as  pleaded.  But,  here,  the  defendant  pro- 
duces no  proof  of  a  corrupt  agreement,  and 
relies  on  the  bond,  which  is  indefinite.  This 
cannot  support  the  plea.  If  the  usury  is  ap- 
parent on  the  face  of  the  instrument  itself,  the 
defendant  ought  to  demur.  If  not  apparent, 
he  must  plead  the  usurious  agreement,  and 
prove  it  on  the  trial  by  evidence  dehorn  the 
contract.  Cro.  Car.,  501  ;  Bac.  Abr.,  Usury, 
K,  pi.  14. 

If  the  opinion  of  the  court  should  be  against 
the  plaintiff,  then  a  new  trial  must  be  awarded 
for  the  misdirection  of  the  judge,  to  give  the 
288*]  plaintiff  an  opportunity  of  proving  *the 
mistake  of  the  scrivener.  This  he  may  do  on 
the  trial.  Vide  Cro.  Car..  501  ;  Bac.  Abr., 
Usury,  K,  4,  already  cited,  and  Cro.  Jac.,  678. 

Curia,  per  WOODWORTH,  J.  This  is  an  ap- 
plication for  a  new  trial.  The  plaintiff  com- 
menced an  action  of  debt  on  bond,  dated  Jan. 
27, 1815,  conditioned  to  pay  $3,000.  with  inter- 
est, as  follows :  $500,  with  interest  on  the 
whole  sum,  from  Oct.  1,  1815,  on  or  before 
Oct.  1,  1816;  and  $500  more  thereof,  with 
interest  on  the  whole  sum  unpaid,  from  Oct. 
1,  next,  on  or  before  Oct.  1,  1817.  The  residue 
is  payable  in  installments  of  $500  yearly  in 
like  manner.  The  case  states  that  the  pleas 
alleging  the  usury  adopted  the  language  of  the 
condition  of  the  bond,  to  which  the  plaintiff 
filed  a  general  replication.  The  counsel  for 
the  defendant  contended  that  the  facts  pleaded 
were  proven  by  reading  the  bond.  No  other 
evidence  was  introduced.  The  judge  directed 
the  jury  to  find  a  verdict  for  the  plaintiff. 

Several  questions  were  raised  on  the  trial, 
not  necessary  to  be  stated.  The  question  is, 
whether,  on'the  preceding  facts,  the  plaintiff 
was  entitled  to  recover.  The  plea  is  not  set 
out  ;  but  it  is  presumed  to  be  in  due  form, 
averring  a  corrupt  agreement  to  lend  money, 
payable  at  the  times,  and  with  the  interest  speci- 
fied in  the  condition  of  the  bond  ;  and  that  in 
pursuance  of  such  corrupt  agreement  the  bond 
was  executed.  The  replication  is  not  before 
us.  It  is  stated  to  be  general,  and  must  be 
considered  as  putting  in  issue  the  allegation  of 
usury. 

If,  by  a  sound  construction  of  the  bond,  it 
reserves  more  than  legal  interest,  then  the 
usury  is  made  out  prima  fucie.  For,  without 
further  proof,  the  reservation  of  unlawful 
interest  will  be  considered  as  evidence  of  a 
corrupt  agreement,  which  is  the  foundation  of 
usurious  contracts.  But  it  was  competent  for 
the  plaintiff,  at  the  trial,  to  repel  the  prima 
facie  evidence  of  a  corrupt  agreement,  arising 
from  the  face  of  the  bond,  by  showing,  if  in 
his  power,  that  more  than  the  rate  of  interest 
was  reserved  by  mistake,  and  contrary  to  the 
intent  of  the  party.  This  was  done  in  Necison 
289«1  v.  Whitby,  *Cro.  Car..  501.  So.  also, 
in  Bu«h  v.  Buckingham,  2  Vent.,  83,  the  agree- 
ment was  to  lend  £50  ;  and  the  scrivener,  by 
mistake,  drew  a  bond  for  more  than  legal 
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interest,  against  the  will  and  without  the 
knowledge  of  the  lender ;  yet  he  was  held 
entitled  to  recover.  In  such  case,  it  makes  no 
difference  whether  the  scrivener  be  in  an  error 
in  fact  or  of  law,  as  the  security  bears  a  differ- 
ent construction  in  point  of  law  from  what  the 
parties  intended,  such  mistake  will  not  prej- 
udice the  lender,  where  his  intention  was  in- 
corrupt. Buckley  v.  Quttdbank,  Cro.  Jac.,  677. 
The  remaining  inquiry  then,  is,  what  is  the 
legal  construction  of  the  words  used  in  the 
condition  ?  The  principal  is  payable  in  six 
yearly  installments  of  $500  each,  "from  Oct.  1, 

1815.  It  is  contended  that  in  all  the  install- 
ments   payable  after  the  first,  interest  is  re- 
served from  Oct.  1,  1815.     If  the  words  of  the 
bond  require  this  construction,  then  more  than 
legal  interest  is  reserved.     Thus.  Oct.  1,  1817, 
the  defendants  were  bound  to  pay  $500  prin- 
cipal, and  interest  on  $2,000,  the  residue  of  the 
principal  for  two  years,  although  the  interest 
for  one  of  those  years  had   been  paid  Oct.  1, 

1816.  A  covenant  to  pay  interest,  generally, 
means  the  legal  standard  of  interest,  which  is 
1  percent,  and  consequently,  on  this  construc- 
tion, more  than  legal  interest  was  reserved.  If 
the  condition  is  susceptible  of  a  fair  construc- 
tion not  at  variance  with  the  Statute,  it  is  the 
duty  of  the  court  so  to  construe  it.  They  have 
the  exclusive  power  of    deciding  whether  a 
written  contract  be  usurious.     Levy  v.  Gadxby, 
3  Cr.,    180.     There   is  some  obscurity  in  the 
words  used.     I  think  it  highly  probable  the 
parties  merely  intended  to  secure  the  payment 
of  interest  annually  on  such  parts  of  the  prin- 
cipal as  remained  unpaid  at  the  time  each  in- 
stallment became  due.     If  interest  is  to  be  cal- 
culated from  Oct.  1,  1815,  the  consequence  is, 
that  at  the  end  of  the  second  year,  the  plaintiff 
is  entitled  to  interest  at  the  rate  of  14  per  cent. 
for  one  year  ;  at  the  end  of  the  third  year,  21 
percent.,  and  thus  increasing  annually  until  the 
end  of  the  last  year,  when  for  the  last  $500,  35 
per  cent,  interest  for  one  year  might  be  demand- 
ed.    However  oppressive  may  be  this  premium 
for    forbearance,  *or    great    the  diffi-  [*29O 
culty  in  assigning  a  cause  for  increasing  the 
rate  of  interest  each  successive  year,  the  court 
cannot,  on  this  ground,  depart  from  the  con- 
struction which  the  words  of   the  condition 
import. 

It  is  a  well  settled  rule,  in  the  interpretation 
of  contracts,  that  when  a  clause  is  capable  of 
two  significations,  it  should  be  understood  in 
that  which  will  have  some  operation,  rather 
than  in  that  in  which  it  will  have  none.  Poth. 
on  Obi.,  pt.  1,  ch.  1,  sec.  1,  art.  7  ;  2  Com.  on 
Cont.,  532. 

If  the  word  "  unpaid  "  relates  only  to  the 
principal  money,  then  it  is  clear  that  interest  is 
to  be  calculated  at  the  end  of  every  year  from 
Oct.  1,  1815.  But  if,  in  the  expression,  "with 
interest  on  the  whole  sum  unpaid,"  it  has  also 
reference  to  the  interest  as  well  as  the  princi- 
pal, no  more  than  legal  interest  would  be  re- 
served. The  meaning  of  the  sentence  would, 
in  that  case  be.  that  $500  was  payable  Oct.  1, 

1817.  together  with  the  interest  that  accrued 
on  the  balance  of  principle  subsequent  to  Oct. 
1,  1815,  and    remained  unpaid.     I  think  the 
words  will  admit,  and  ought  to  receive  this 
construction,  rather  than  that   urged  by  the 
defendants.     I  have  little  doubt  it  is  coaform- 
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able  to  the  intention  of  the  parties.  But  my 
opinion  is  placed  on  the  ground  that  where 
a  contract  admits  of  two  significations,  that 
ought  to  be  adopted  which  renders  it  operative, 
rather  than  that  which  renders  it  null  and  void. 
If  this  conclusion  be  correct,  the  plaintiff  was 
entitled  to  a  verdict ;  if  not,  then  the  verdict 
ought  to  be  set  aside  and  a  new  trial  granted. 

I  am  of  opinion  that  the  motion  for  a  new 
trial  be  denied. 

Motion  denied. 

Cited  in— 7  Wend.,  610 :  8  Wend.,  534 ;  11  Wend., 
209 ;  1  Edw.,  198 :  3  N.  Y.,  30 :  1  Barb.,  235 ;  11  Barb., 
85 :  22  Barb.,  561 ;  32  Barb.,  560 ;  7  Wall..  506 ;  15  Am. 
Rep.,  160(27  Mich.,  15);  41  Am.  Dec.,  137  (16  Conn., 
192);  25  Am.  Dec.,  639. 


291*]  *JACKSON,  ex  dem.  EDEN'ET  AL., 

v. 

RATHBONE,  Landlord.  AND  GOULD,  Ten- 
ant, Joint  Defendants. 

Ejectment— Of  What  Plaintiff  may  Take  Pos- 
session, under  Hab.  Fac.  Possessionem  where 
Judgment  and  Verdict  General—  Where  Judg- 
ment on  Special  Verdict. 

In  ejectment,  where  the  declaration,  verdict  and 
judgment  are  greneral,  the  plaintiff  may  take  pos- 
session, at  hi3  peril,  to  any  extent  which  he  chooses 
under  the  writ  of  hob.  fac.  poasessionem,  subject  to 
be  put  rigrht  by  the  court,  it  he  takes  too  much. 

But  where  the  judgment  is  upon  a  special  verdict, 
describinsr  the  premises,  the  plaintiff  is  confined  to 
such  location  in  the  first  instance,  and  the  sheriff 
may  refuse  to  jrive  him  possession  beyond  it. 

IN  ejectment,  the  plaintiff  recovered  certain 
premises  situate  in  the  City  of  N.  Y.,  par- 
ticularly described  in  a  special  verdict  found 
by  the  jury.  The  declaration  was  in  the  usual 
general  form,  for  five  acres,  &c.,  in  a  certain 
ward  of  the  city.  Judgment  having  been  en- 
tered for  the  plaintiff,  an  habere  facia*  posses- 
sioncm  thereupon  issued  to  the  sheriff  of  the 
City  and  County  of  N.  Y.,  who  declined  exe- 
cuting it  on  account  of  the  doubt  which  ex- 
isted, whether  any  land  in  possession  of  Gould, 
the  tenant,  with  whom  Rathbone  had  been 
admitted  to  defend,  as  landlord,  was  included 
in  the  description  in  the  special  verdict,  he 
holding  himself  bound  by  this  description. 

Mr.  L.  Mitchell,  for  the  plaintiff,  moved  for 
a  rule  upon  the  sheriff,  requiring  him  to  exe- 
cute the  hob.  fa.  po».,  either  according  to  the 
direction  of  the  plaintiff's  attorney,  or  to  the 
extent  of  the  description  in  the  special  verdict 
which,  as  he  contended,  covered  the  premises 
of  which  the  plaintiff  sought  to  obtain  posses 
sion.  He  produced  an  affidavit  showing  that 
the  plaintiff's  attorney  had  pointed  out  certain 
premises  to  the  sheriff,  lying  in  the  ward  men- 
tioned, which  were  in  the  tenant's  possession 
when  the  suit  was  commenced,  and  of  which 
the  plaintiff  claimed  possession  under  the  writ, 
and  that  an  indemnity  was  offered  to  the  sher- 
iff, Ac.  He  also  produced  various  affidavits, 
maps,  &c.,  and  a  bill  in  chancery,  filed  by  one 
of  the  defendants,  from  which  he  contended 
that,  upon  a  true  location  under  the  special 
verdict,  the  premises  pointed  out  were  included 
in  it.  But  whether  this  were  so  or  not,  he  con- 
tended that  the  sheriff  should  have  gone  on  ac- 
cording to  the  direction  of  the  plaintiffs  attor- 
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ney.  It  is  too  late  for  the  defendants  to  come 
in,  after  having  pleaded  and  gone  to  trial,  and 
say  that  the  recovery  is  a  nullity,  because  the 
tenant  was  not  in  possession  of  the  subject 
matter  of  the  ejectment.  The  proceedings  in 
*this  action  are  always  general  and  in-  [*292 
definite.  The  particular  premises  in  dispute  are 
never  designated  in  the  declaration;  and  where 
the  defendant  goes  on  without  demanding  a 
bill  of  particulars,  there  is  no  mode  of  reach- 
ing them,  besides  the  one  we  have  pursued. 
The  general  form  gives  notice  to  the  tenant 
that  we  go  for  all  the  land  he  possesses  in  the 
ward  referred  to  by  the  declaration.  And 
where  the  landlord  comes  in,  as  here,  he  is 
bound  to  take  notice,  at  his  peril,  of  what  his 
tenant  defends  for.  The  extent  of  his  claim  is 
measured  by  that  of  the  tenant  under  whom  he 
comes  in  ;  and  we  have  a  right  to  take,  under 
our  execution,  according  to  the  possession  of 
the  tenant.  It  may  be  said  the  special  verdict 
controls  and  limits  the  generality  of  the  count; 
or,  if  it  describes  lands  which  are  not  in  ex- 
istence, that  the  plaintiff  can  take  nothing  un- 
der his  judgment.  Is  this  so  ?  If  the  verdict 
does  not,  in  fact,  embrace  the  premises,  this 
must  have  arisen  from  mistake  ;  and  in  this 
fictitious  action  of  ejectment,  the  court  will 
rectify  or  overlook  the  mistake  and  bring  back 
the  proceedings  to  the  real  point  in  dispute. 
They  will  mold  them  according  to  the  truth 
of  the  case.  The  action  of  ejectment  is  a  creat- 
ure of  the  court,  and  entirely  under  their  con- 
trol for  all  the  purposes  of  justice.  The  prem- 
ises in  question  are  understood,  universally, 
to  be  those  in  possession  of  the  defendant  when 
the  suit  is  commenced.  In  case  of  a  judgment 
by  default,  they  are  identified  by  an  affidavit 
of  serving  the  declaration,  and  occupancy  by 
the  tenant.  If  he  comes  to  defend,  as  here,  he 
must  plead  not  guilty — of  what  ?  Of  trespass- 
ing on  the  premises  in  question  ;  that  is  to  say, 
all  the  lands  in  his  possession.  These  are  the 
very  words  of  the  consent  rule  in  the  English  C. 
P.,  as  will  appear  from  Goodright  v.  Rich,  1 T. 
R,,  323.  It  will  be  seen  from  the  opinions  of  Ld 
Kenyon,  Ch.  J.,  and  Ashhurst,  /.,  Id.,  329,  330, 
which  he  read,  that  under  the  more  general 
consent  rule  of  the  K.  B.,  and  in  this  court, 
the  actual  possession  of  the  tenant  in  the  town 
or  ward  mentioned  by  the  declaration,  is  the 
guide  upon  executing  the  writ  of  possession. 

*The  extent  of  the  defendant's  pos-  f*293 
session  cannot  be  controlled  by  the  verdict, 
though  we  admit  that  it  may  be  by  other  con- 
siderations. The  judgment  is  for  the  term  yet 
to  come,  of  and  in  the  premises  aforesaid — not 
the  lands  described  by  the  verdict,  but  the 
declaration.  The  sheriff  must  depend  on  the 
information  of  the  plaintiff.  We  admit  that 
he  is  entitled  to  an  indemnity  against  any  lia- 
bility which  he  may  incur  by  reason  of  the 
information  being  mistaken  or  false.  This  has 
been  offered  and  declined.  We  do  not  wish 
the  sheriff  to  act  without  indemnity,  either  by 
a  bond  with  sureties,  or  the  advice  and  pro- 
tection of  the  court.  "  In  this  fictitious  ac- 
tion," says  Ld.  Mansfield,  in  Cottinghnm  v. 
King,  1  Burr..  629,  "  the  plaintiff  is  to  show 
the  sheriff,  and  is  to  take  possession  at  his 
peril  of  only  what  he  has  title  to.  If  he  lakes 
more  than  he  has  recovered  or  shown  title  to, 
the  court  will,  in  a  summary  way,  set  it  right." 
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Again  ;  in  Connor  v.  West,  5  Burr.  2673,  the 
same  judge  remarks,  that,  "in  truth  and  in 
fact,  the  sheriff  delivers  possession  at  the 
showing  of  the  phiintilT,  and  at  the  peril  of 
the  plaintiff,  who  is  at  his  peril,  to  take  pos- 
session of  no  more  than  he  was  entitled  to.  I 
remember  an  issue  directed,  to  try  whether 
the  sheriff  had  delivered  possession  properly, 
according  lo  the  recovery."  In  Roe  v.  Daw- 
ton,  8  \Vils.,  49,  the  ejectment  was  for  five 
eighths  of  a  cottage,  and  the  sheriff  having  de- 
livered possession  of  the  whole,  the  court 
made  a  rule  upon  him  to  redeliver  possession 
of  the  three  eighths  to  the  defendant.  In 
Denn  v.  Purvis,  1  Burr.,  326.  it  was  held  that 
the  plaintiff  must  take  according  to  his  title, 
though  the  declaration  demand  more.  The 
judgment  is,  that  the  plaintiff  recover  his  term 
in  the  whole  premises,  not  merely  a  moiety, 
though  the  ejectment  be  against  two  defend- 
ants, and  one  of  them  die,  after  issue  joined, 
but  before  trial.  Farr  v.  Denn,  Id.,  362,  and 
uide  2  Sell,  Pr.,  121.  The  case  of  Jackson  v. 
Van  Bergen,  1  Johns.  Cas.,  101,  shows  how 
little  the  verdict  is  to  be  regarded,  in  determin- 
ing the  extent  of  the  possession  to  be  taken. 
The  verdict  for  the  plaintiff  was  general  for 
the  whole  premises,  but  the  evidence  on  the 
21>4*J  trial  related  *only  to  an  undivided 
moiety  ;  and  the  court,  on  motion,  restrained 
the  execution  fo  the  latter. 

Mr.  G.  Griffin  and  W.  Slosson,  contra, 
would  not  dispute  the  proposition  that,  in 
general,  the  sheriff  is  bound  to  deliver  pos- 
session to  the  plaintiff  according  to  his  direc- 
tions ;  but  this  is  a  prerogative  of  the  plaintiff 
which  the  court  will  watch  with  jealousy. 
Suppose  a  recovery,  in  fact,  for  but  300  feet 
in  this  city,  but  the  plaintiff  claims  10  acres  ; 
would  not  the  court  restrain  him  ?  Has  he  a 
right  to  take  possession,  and  put  the  defendant 
to  a  summary  application  to  reclaim  it  ?  One 
mode  of  restricting  this  right  is,  by  proof  at 
the  trial.  Brooke*  v.  Baldwyn,  Barnes,  468. 
And  such  is  the  doctrine  of  Jackwn  v.  Van 
Bergen,  cited  on  the  other  side.  There  being 
a  general  verdict,  the  court  went  to  the  evi- 
dence upon  the  trial  to  determine  its  applica- 
tion. When  the  verdict  is  special,  there  is  no 
need  of  this.  The  result  of  all  the  proof  on 
the  trial  is  given  by  the  verdict ;  and  where 
the  premises  are  specifically  described,  as  here, 
you  cannot  travel  out  of  it.  It  is  the  finding 
of  the  jury,  under  the  direction  of  the  court, 
and  must  be  taken  as  undeniably  true,  between 
the  parties,  not  only  in  the  immediate  suit, 
but  in  all  others.  It  is.  in  itself,  an  estoppel 
upon  both  parties.  Will  it  admit  of  question, 
that  such  a  verdict  cannot  be  overthrown  by 
affidavit  ?  In  Rne  v.  Dawson,  cited  for  the 
plain' iff,  the  court  say,  in  terms,  "the  writ 
ought  to  have  pursued  the  verdict ;"  and  be- 
cause it  did  not,  the  possession  was  restored. 
The  verdict  there  was  for  five  eighths  only, 
and,  quoad  hoc,  it  was  special.  Denn  v.  Purvis, 
also  cited  for  the  plaintiff,  maintains  the  same 
doctrine.  It  is  denied  that  this  judgment  is 
on  the  special  verdict,  and  insisted  that  it  refers 
to  the  declaration.  Is  it  meant  by  this,  that  the 
plaintiff  will  be  entitled  to  take  the  whole  five 
acres  ?  It  is  not  pretended  that  the  tenant  was 
ever  in  possession  to  that  extent.  Then  the 
declaration  can  be  no  guide.  The  jury  say 
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they  try  the  title  to  certain  property  marked 
upon  the  map  which  makes  a  part  of  their 
verdict ;  and  the  court  are  asked  to  execute- 
that  verdict  upon  other  land,  on  the  same  map, 
which  was  not  in  the  defendant's  possession  ; 
because  the  verdict  is  alleged  to  be  inaccurate, 
*by  exparte  affidavits.  Are  we  to  be  [*2J)5 
ousted  of  our  freehold  in  this  manner  ?  It  has 
been  long  settled,  that  the  rights  of  parties 
are  not  thus  to  be  trifled  with.  Ex  parte  Rey- 
nolds, 1  Cai.,  500.  If  the  verdict  cover  noth- 
ing, the  plaintiff  cannot  have  execution  at  all. 

It  is  conceded  that  the  generality  of  the  dec- 
laration may  be  restrained  by  the  proof  at  the 
trial,  and  the  extent  of  the  defendant's  pos- 
session— a  fortiori,  may  it  by  the  description 
in  the  special  verdict?  What  is  the  object  of 
the  writ  ?  It  is  to  carry  into  effect  the  judg- 
ment of  the  court  alone.  This  judgment  is 
rendered  upon  the  description  of  the  special 
verdict.  You  cannot  go  beyond  this,  even 
though  the  defendant  may  have  admitted,  in 
the  clearest  terms,  that  it  was  too  narrow, 
You  might  as  well  send  out  execution  for 
double  the  amount  of  a  judgment  in  debt,  be- 
cause the  defendant  had  admitted  that,  by  mis- 
take, the  judgment  was  too  small  by  one  half. 
It  is  not  enough  to  say  that  the  court  will  cor- 
rect the  plaintiff  if  he  grasps  too  much.  They 
ought  not  to  sit  still  and  see  an  injury  com- 
mitted, because  they  have  the  power  to  redress 
it.  Preventive  justice  is,  in  these  cases,  the 
most  useful  and  important,  and  it  accords 
with  the  course  of  the  court.  Such  was  the 
case  of  Jackson  v.  Van  Bergen,  1  Johns.  Cas., 
11)1;  7T.  R.,  118,  note,  S.  P.  The  counsel 
examined  the  affidavits,  maps,  and  other  proofs 
before  the  court  upon  the  motion,  as  to  the 
location  of  the  special  verdict,  and  contended 
that  it  covered  nothing  of  which  the  tenant 
was  in  possession  ;  and  that,  therefore,  t he- 
writ  of  possession  could  have  no  effect  what- 
ever. They  concluded  by  citing  the  following 
additional  authorities,  as  to  the  conclusive  nat- 
ure of  a  record  and  special  verdict ;  Witman 
v.  Earl  of  Derby,  1  Wils.,  55;  Jenks  v.  Hallet, 
1  Cai.,  64;  Taylor  v.  Horde,  1  Burr.,  114;. 
Crosswettv.  Byrnes,  9  Johns.,  287,  Dunscombe  v. 
Wingfield,  Hob.,  262  ;  Phil.  Ev.,  2d  Am.  ed., 
218;  Bradish  v.  Gee,  Ambl.,  229  ;  French  v. 
ttfiotwell,  5  Johns.  Ch.,  564 — and  as  to  the  ex- 
tent of  the  plaintiff's  right  in  taking  possession 
upon  the  writ,  2  Dunl.,  Pr.,  1048. 

*Mr.  E.  Williams,  in  reply,  confined  [*2O6 
himself  to  the  question,  whether  the  location, 
according  to  the  description  in  the  special 
verdict,  would  include  the  premises  of  which 
the  plaintiff  sought  to  obtain  possession.  He 
examined  the  proofs  before  the  court,  and  con- 
tended that  the  plaintiff  had  attempted  to  take 
possession  of  no  more  than  was  covered  by 
the  special  verdict. 

The  cause  was  argued  in  May  Term  last,  and 
remained  under  advisement  to  the  present 
term,  when, 

WOODWORTH,  ./.,  delivered  the  opinion  of 
the  court.  He  said  the  Court  were  with  the 
counsel  for  the  defendant,  that  although  upon 
a  general  declaration,  and  a  verdict  and  judg- 
ment equally  general,  the  plaintiff  might  take 
possession  at  his  peril,  subject  to  be  put  right 
by  the  Court  if  he  took  more  than  the  premises 
in  question  upon  the  trial  ;  yet,  where  there  is 
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a  special  verdict,  as  in  this  case,  locating  those 
premises,  the  parties  and  sheriff  should  be 
guided  by  this.  He  then  went  at  large  into  the 
facts,  and  added,  that  the  Court  had  very  care- 
fully examined  the  questions  which  had  been 
raised  upon  them,  as  to  the  location,  and  were 
satisfied  that  the  directions  by  the  attorney 
of  the  plaintiff,  to  the  sheriff,  did  not  go  be- 
yond the  description  contained  in  the  verdict ; 
and  that  a  rule  must,  therefore,  be  made  upon 
the  sheriff,  that  he  deliver  possession  pursuant 
to  those  directions. 

Rule  accordingly. 

Cited  in— 39  Am.  Dec..  310  (4  Ala.,  592). 


THE  SAME  v.  THE  SAME. 

Execution  of  Writ  of  Inquiry — Error  of  Sheriff 
— Sheriff  and  Coroner,  Interested — Whether 
Elisors  Appointed — Nominal  Damages. 

The  sheriff  having:  erred  upon  the  merits,  in  exe- 
cuting a  writ  of  inquiry,  under  the  3d  section  of  the 
Act  to  Prevent  Delays  of  Execution,  &c.  (1  R.  L., 
143),  the  inquisition  was  set  aside  on  motion. 

But  the  court  refused  to  appoint  elisors  to  execute 
the  writ ;  though  it  appeared  that  both  the  sheriff 
and  coroner  were  members  of  a  corporation  which 
was  interested  in,  and  had  defended  another  cause, 
at  the  suit  of  the  plaintiff  in  the  writ  of  inquiry,  that 
depended  upon  the  same  questions  as  those  upon 
which  the  suit  in  which  the  writ  issued  were  deter- 
mined. 

It  seems  that  upon  such  a  writ  of  inquiry,  the 
plaintiff  is  entitled  to  recover  nominal  damages,  at 
all  events ;  and  that  an  inquest  which  finds  for  the 
defendant,  will  be  set  aside  on  that  ground  alone. 

rpHE  last  cause  having  been  removed  by  the 
-L  defendant  on  a  writ  of  error  to  the  Court 
297*]  of  Errors,  where  the  judgment  *was 
affirmed,  and  the  record  remitted,  &c.,  a  writ 
of  inquiry  issued,  and  an  inquisition  was  taken 
under  the  3d  section  of  the  Act  (1  R.  L. ,  143) 
Concerning  Writs  of  Error,  and  to  prevent  de- 
lays of  execution,  before  the  under-sheriff  of  the 
City  and  County  of  N.  Y.,  Apr.  28, 1824.  On  the 
hearing,  befoce  the  under-sheriff  and  jury,  all 
parol  evidence  of  location  was  overruled  and 
disregarded,  except  what  related  to  the  special 
verdict ;  and,  on  the  ground  that  the  descrip- 
tion in  the  special  verdict  did  not  comprise 
any  land  in  possession  of  Gould,  at  the  com- 
mencement of  the  suit,  the  jury  found  for  the 
defendant  ;  and  that  the  plaintiff  bad  sus- 
tained no  damages  for  mesne  profits.  The 
sheriff  and  coroner  of  N.  Y.  are  members  of 
the  Mechanics'  Society  ;  and  a  suit  brought 
by  the  same  plaintiff,  on  the  demises  of  the 
same  lessors,  against  Robert  Chew,  at  the  time 
of  the  commencement  of  the  suit,  and  now  a 
tenant  of  the  Society,  and  an  actual  occupant 
under  them,  of  the  premises  claimed  in  that 
action,  had  been  defended  at  the  expense  of 
the  Society.  This  suit,  together  with  several 
suits  against  the  Bank  of  N.  Y.  and  their  ten- 
ants, depend  upon  the  same  title,  and  were 
commenced  at  the  same  time. 

Upon  affidavits  of  these  facts  Messrs.  L. 
Mitchell  and  K.  Williams  moved  to  set  aside  the 
inquisition,  and  that  elisors  be  appointed  to 
execute  the  writ.  They  made  this  motion  be- 
before  the  court  had  passed  upon  the  motion 
in  the  last  cause. 
COWBN  3. 


WOODWORTH,  J.t  suggested  that  the  mate- 
rial question  here  would  be  disposed  of  by  the 
decision  upon  that  motion.  If  for  the  plaint- 
iff, he  must  have  his  damages  upon  the  writ 
of  inquiry  :  otherwise,  if  for  the  defendant. 

Mr.  Williams.  Yes.  But  whatever  be  the 
fate  of  that  motion,  the  inquest  must  be  set 
aside.  The  plaintiff  recovered  something  in 
the  Court  of  Errors.  Of  this  the  record  was 
conclusive  evidence.  The  sheriff  and  jury 
could  not  overrule  or  reverse  the  decision  of 
that  court,  and  deny  us  all  damages. 

WOODWORTH,  J.  True  ;  this  was  an  in- 
formality. You  are  entitled  to  nominal  dam- 
ages in  any  event. 

*Mr.  Mitchell  said  the  authorities  [*298 
were  plain  for  the  appointment  of  elisors  on 
account  of  the  sheriff's  and  coroner's  interest. 
And, 

Mr.  Williams  said,  there  is  a  difference  be- 
tween jury  and  executive  process.  Here  the 
sheriff  or  coroner  must  act  judicially,  and  a 
remote  interest  disqualifies  him. 

Mr.  Clisbe,  contra,  insisted  that  the  mere 
circumstance  that  the  officer  is  a  member  of  a 
corporation  which  is  interested  in  opposing 
the  plaintiff  in  another  cause,  though  the  ques- 
tion be  the  same,  is  too  remote  an  interest,  of 
itself,  to  disqualify  him.  No  evidence  of  cor- 
ruption or  partiality  is  furnished.  A  sheriff 
may  execute  his  own  process,  if  it  be  ministe- 
rial. 

At  another  day,  and  when  the  Court  came  to 
decide  the  motion  in  the  last  cause,  they  said 
that  it  dispos«d  of  this  motion  to  set  aside  the 
inquisition,  which  must  be  granted.  But  as 
to  the  motion  for  appointing  elisors,  they  de- 
nied it  ;  saying,  that  though  the  sheriff  had 
acted  erroneously,  he  had  not  acted  partially  ; 
that  the  objection  of  interest  was  so  remote  as 
not,  of  itself,  to  be  a  disqualification.  It  went 
mejely  to  the  favor  of  the  officer  ;  and  the 
court  were  to  determine  from  the  facts, 
whether  it  would  so  far  influence  him  as  to 
render  the  execution  of  the  writ  of  inquiry  by 
him  unsafe  for  the  plaintiff.  They  did  not 
think  so.  Upon  the  evidence  before  them, 
they  were  satisfied  that  the  error  was  one  of 
judgment  merely. 

Rule  accordingly. 


THE  SAME  v.  ROBERT  CHEW. 

Ejectment — Writ    of   Possession — Sheriff    and 
Coroner,  Interested — Elisors  Appointed. 

On  judgment  for  plaintiff  in  ejectment,  the  sheriff 
and  coroner  being  members  of  a  corporation  which 
claimed  to  own  the  premises  in  question,  and  hud 
demised  them  to  the  defendant,  and  defended  tho 
action,  at  their  own  expense,  through  their  tenant, 
the  court  appointed  elisors  to  execute  the  writ  of 
possession. 

ELISORS  were  appointed  to  execute  the  writ 
of  possession  in  this  cause,  on  affidavit  of 
the  facts  detailed  in  the  last  *cause,  [*2iM> 
touching  the  interest  of  the  sheriff  and  coroner 
of  N.  Y. 

Mr.  A.  Burr,  for  the  motion,  cited  Co.  Lilt., 
156.  157  ;  Bac.  Abr.,  Sheriff,  M. 
Mr.  M.  Ulshoeffer,  contra. 
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The  Court  said  the  sheriff  and  coroner  had  a 
direct  interest(o)  in  the  execution  of  this  proc- 
ess, and  the  motion  must,  therefore,  be  granted 
without  regard  to  the  probable  influence  which 
it  might  have  upon  them. 

Rule  accordingly. 


THE  OVERSEERS  OF    BRIDGEWATER 

v. 
THE  OVERSEERS  OF  BROOKFIELD. 

Pauper— Purchase  of  Equitable  Interest  in  Land 
—  When  Confers  Settlement — Administrator 
— No  Control  over  Intestate's  Land. 

The  purchase  of  an  equitable  interest  in  lands, 
and  paying  $"5,  constitute  a  settlement;  but  this 
must  be  an  indefeasible  interest,  derived  from  a 
grantor  having  title. 

A  contract,  by  an  administratrix,  to  convey  lands 
of  her  intestate,  when  a  surrogate's  order  for  that 
purpose  shall  be  obtained,  does  not  vest  such  an  in- 
terest, though  an  order  be  afterwards  obtained. 

Such  a  contract  is  void,  and  incapable  of  being 
enforced  either  at  law  or  in  equity,  both  because 
the  administratrix  has  no  interest,  and  as  being 
contrary  to  the  policy  of  the  Act  authorizing  ad- 
mi  nistratore  to  sell  the  real  estate  of  their  intestate. 

An  administrator  has  no  interest  in,  or  control 
over  the  real  estate  of  his  intestate ;  and  though  af- 
ter a  contract  to  sell  land  when  a  surrogate's  order 
shall  be  obtained  for  that  purpose,  an  order  be  act- 
ually obtained,  the  administrator  takes  no  benefi- 
cial Interest,  which  can  inure  to  make  the  contract 
binding,  even  if  it  were  not  contrary  to  the  policy 
of  the  Taw. 

The  cases  which  hold  that  where  one  conveys 
without  title,  and  afterwards  becomes  owner,  this 
shall  inure  to  the  benefit  of  the  grantee,  mean  that 
the  grantor  must  acquire  a  beneficial  interest  in 
the  premises  sold,  not  a  mere  naked  authority  to 
sell. 

Citations— 14  Johns..  409 ;  16  Johns.,  281 ;  11  Johns., 
7  ;  13  Johns..  316 ;  1  K.  L..  280. 

ON  certiorari  to  the  General  Sessions  of  Mad- 
ison Co.,  Zilpha  Ward,  a  pauper,  was  re- 
moved, by  an  order  of  two  justices,  from  the 
town  of  Brookfield  to  the  town  of  Bridgewater, 
in  Madison  Co. ;  and  on  appeal  to  the  Sessions, 
they  affirmed  the  order.  Brookfield  claimed 
3OO*]  that  the  pauper  *had  acquired  a  de- 
rivative settlement  in  Bridgewater  from  her 
father,  J.  B.  Ward  ;  and  the  single  question 
before  the  Sessions  was,  whether  he  was  set- 
tled there  by  virtue  of  an  equitable  estate, 
which  Brookfield  alleged  he  had  acquired  un- 
der a  contract  to  purchase  a  farm  of  Betsey 
Converse.  She  had,  as  administratrix  of  W. 
Converse,  deceased,  executed  a  bond  to  F. 
Stratton,  the  condition  of  which,  after  reciting 
that  her  intestate  was  seised  of  the  farm,  that 
she,  as  administratrix,  had  sold  it  to  Stewart 
Bennet,  and  received  $60,  as  a  full  compensa- 
tion, and  that  Bennet  had  sold  to  Stratton, 
was,  that  after  she  had  obtained  the  requisite 
order  from  the  surrogate,  she  should  sell  and 
convey  to  Stratton  in  fee.  This  contract  was  as- 
signed by  Stratton  to  J.  B.  Ward ;  and  after- 
wards by  him  to  Stewart  Bennet.  Ward  paid 
$100  as  the  consideration  of  the  assignment  to 
him.  The  surrogate  afterwards  made  an  order 
of  sale;  and  the  land  was  sold  under  it  at  pub- 
fa)  Substantially  they  were  parties  to  the  cause. 
Wash,  Ins.  r,,.  v.  I'rir,-.  1  Hopkins'  Cli.,  1. 
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lie  auction,  to  Stewart  Bennet,  the  highest  bid- 
der, at  $60. 

Mr.  F.  C.  White,  for  the  plaintiffs  in  error, 
contended  that  the  father  of  the  pauper  did 
not  acquire  such  an  indefeasible  equitable  in- 
terest as  was  necessary,  within  the  cases,  to 
confer  a  settlement;  and  he  cited  and  examined 
0.  of  Blenheim  v.  0.  of  Windham,  11  Johns.,  7 
0.  of  Schaghticoke  v.  0.  of  Brunswick,  14  Johns. 
199  ;  0.  of   Whitestown  v.  0.  of  Constable,  Id. 
469  ;  0.  of  Augusta  v.  0.  of  Paris,  16  Johns. 
279  ;  0.  of  Pompey  v.  0.  of  Laurens,19  Johns. 
238.  No  specific  execution  of  such  a  contract  as 
this  would  ever  have  been  decreed  by  a  court 
of  equity.     The  obligor  had  no  interest  but 
a  mere  naked  contingent  authority.     Besides, 
the  contract  was  contrary  to  the  policy  of  the 
statute  authorizing  sales  under  an  order  of 
surrogates.     To  say  that  the  administratrix 
may  bind  herself  to' sell  in  this  manner,  would 
put  down  all  competition  at  the  auction  re- 
quired by  law.     The  bond  is  void  for  this  rea- 
son. Jones  v.  CasweU,  8  Johns.  Cas.,  29;  Doolin 
v.    Ward,   6  Johns.,  194;   Wilbur  v.   How,  8 
Johns.,  444. 

Messrs.  J.  A.  Spencer  and  J.  G.  Stower,  con- 
tra, cited  Jackson  v.  Stevens,  13  Johns.,  316. 

*Curia,  per  SUTHERLAND,  J.  In  0.  of  [*3O1 

Whitestown  v.  0.  of  Constable,  14  Johns. ,  469,  it 
was  held  '  'that  an  indefeasible  equitable  interest 
in  land  was  a  purchase  of  an  estate  or  interest, 
within  the  meaning  of  the  4th  section  of  the 
Act  for  the  Relief  and  Settlement  to  the  Poor." 
(1  R.  L. ,  280),  and  gave  a  settlement  to  the 
owner  of  it,  in  the  town  where  the  land  lay, 
provided  he  actually  paid  for  it  the  sum  of 
$75  ;  and  in  Augusta  v.  Paris,  16  Johns.,  281, 
Spencer,  J.,  in  delivering  the  opinion  of  the 
court,  says,  "the  Statute  contemplates  two 
things — the  ability  of  the  purchaser  to  pay, 
and  his  actually  paying  $75,  in  order  that  the 
payment  shall  acquire  to  the  purchaser  an  es- 
tate or  interest  in  lands."  The  money  must  not 
only  be  paid,  but  an  indefeasible  interest  in 
land,  either  legal  or  equitable,  must  be  actual- 
ly acquired.  If  the  vendor,  therefore,  has  no 
title  or  interest  in  the  land  which  he  under- 
takes to  sell,  the  vendee  is  not  a  purchaser, 
within  the  meaning  of  the  Statute,  although 
he  may  have  paid  a  full  consideration  for  a 
good  title.  Blenlieim  v.  Windham,  11  Johns.,  7. 

In  this  case,  Betsey  Converse,  the  adminis- 
tratrix of  W.  Converse,  had  no  authority  to 
sell  the  lands  of  her  intestate,  until  the  surro- 
gate made  an  order  for  that  purpose.  An  ad- 
ministrator has  no  control  over  the  lands  of  the 
intestate.  His  authority  extends  only  to  the 
personalty.  If  that  is  insufficient  to  pay  the 
debts  of  the  intestate,  the  Statute  directs  the 
manner  in  which  an  order  for  the  sale  of  a 
sufficient  quantity  of  the  real  estate  to  pay  the 
debts  may  be  obtained.  But,  until  such  order 
is  made,  any  contract  which  the  administrator 
may  make  for  the  sale  of  the  land,  is  utterly 
void,  and  incapable  of  being  enforced,  either 
at  law  or  in  equity. 

The  doctrine,  that  where  a  person,  having 
no  title  to  land,  conveys  to  another,  and  after- 
wards acquires  a  title  to  the  same  land,  the 
subsequently  acquired  title  shall  inure  to  the 
benefit  of  his  grantee,  and  the  confirmation  of 
his  title,  as  established  in  Jackson  v.  Stevens,  13 
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3O2*]  Johns.,  316,  and  the  cases  *there  cited, 
is  not  applicable  to  a  oase  like  this.  The  ad- 
ministratrix never  did  acquire  a  beneficial  inter- 
est in  the  land  of  her  intestate.  The  surrogate's 
order  gave  her  merely  a  naked  authority  to 
sell ;  and  it  would  be  against  the  policy  of  the 
law  to  permit  the  exercise  of  that  authority  to 
be  influenced  or  controlled  by  any  previous 
contract  which  she  may  have  made.  The  sale, 
as  finally  made,  gives  the  title,  and  can  have  no 
relation  to  any  previous  agreement.  The  bond 

COWEN  3. 


of  Betsey  Converse  to  Stratton,  by  which  she 
bound  herself  to  give  him  a  deed  for  the  land, 
being  absolutely  void,  the  assignment  of  it  to 
Ward  passed  no  estate  or  interest  in  land,  by 
which  he  acquired  a  settlement  in  the  town  of 
Bridgewater. 

Order  of  Sessions  reversed. 

Cited  in-5  Wend.,  5T9 ;  20  Wend.,  29 ;  1  Hill,  115 ;  4 
N.  Y.,  457 ;  21  Wall.,  449 ;  3  Wood  &  M.,  499. 
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CASES 

ARGUED    AND    DETERMINED 

IN  THE 

SUPREME    COURT 

OP  THE 

STATE  OF  NEW   YORK, 

EN 
OCTOBER  TERM,  1824,  IN  THE  FORTY-NINTH  YEAR  OF  OUR  INDEPENDENCE. 


ROWLEY  v.  BALL. 

Negotiable  Paper— Note  Payable  to  Bearer,  Lost 

—  When    Holder   Can   Recover  in   Court  of 

Law. 

An  action  at  law  cannot  be  sustained  on  a  nego-x 
liable  promissory  note  payable  to  bearer,  by  the 
holder,  on  his  proving  that  the  note  was  lost, 
though  he  show  that  he  lost  it  after  it  became  due. 

His  only  remedy  is  in  a  court  of  equity,  which 
alone  can  afford  the  defendant  adequate  protection 
ujmiiiM  future  liability. 

liut  if  he  show  that  the  note  was,  in  fact,  de- 
stroyed, he  may  recover  in  a  court  of  law. 

So.  if  the  note  be  not  negotiable,  or  if  negotiable, 
and  it  appear  not  to  have  been  negotiated. 

What  is  sufficient  proof  of  the  execution  of  a  lost 
note. 

Citations— 16  Johns.,  201;  10  Johns.,  104;  2  Campb., 
211;  6  Ves.,  812;  Chit.  Bills,  173,  ed.  of  1817. 

ERROR  from  the  C.  P.  of  the  County  of 
Monroe.  The  cause  was  originally  com- 
menced by  Rowley  against  Ball,  before  a  jus- 
tice of  that  county,  who  gave  judgment 
against  Ball,  who  appealed  to  the  C.  P.,  where 
the  cause  was  tried  Jan.  10,  1822. 

Rowley  declared  against  Ball  upon  a  prom- 
issory note  given  by  the  latter  to  one  William 
Huxley,  payable  to  him  or  bearer,  for  $30, 
dated  on  or  about  the  middle  of  June,  1819; 
and  transferred  to  the  plaintiff;  and  the  decla 
ration  averred  that  the  note  had  since  been 
stolen,  lost  or  destroyed,  or  taken  from  the 
plaintiff  without  his  consent  or  knowledge. 

Plea,  the  general  issue. 


Upon  the  trial,  J.  D.  Bailis  testified  that  he 
had  seen  a  iiote  in  Rowley's  possession,  pur- 
porting to  have  been  given  by  Ball,  for  $30, 
dated  some  time  in  June,  1819.  The  precise 
time  when  it  was  payable  he  could  not  tell; 
but  recollected  *that  it  was  payable  to  [*3O4 
William  Huxley  or  bearer,  and  when  he  saw 
the  note,  which  was  in  Apr.,  1821,  it  was  due. 
It  was  admitted  by  Rowley's  counsel,  that  Ball 
could  neither  read  nor  write,  but  signed  by  his 
mark;  and  that  there  was  no  subscribing  wit- 
ness to  the  note.  Rowley,  the  appellee,  swore, 
that  he  put  the  note  into  his  pocketbook,  and 
some  time  after  made  diligent  search  for  it, 
both  in  his  pocketbook,  and  desk,  but  could 
not  find  it;  that  the  note  was  either  lost,  stolen, 
or  destroyed;  that  he  had  reason  to  believe 
that  the  note  had  been  taken  from  his  pocket- 
book,  and  given  to  Ball;  for  the  story  of  his 
having  lost  the  notfe  came  to  him  from  Ball's, 
before  he  knew  or  suspected  the  loss.  On  be- 
ing cross-examined,  he  stated  that  it  was  first 
suggested  to  him  that  the  note  was  lost  by 
Samuel  Darling,  his  own  brother-in-law. 
Hiram  Huxley  swore  that  he  came  to  Ball's  in 
company  with  his  brother,  John  Huxley,  who 
told  Ball  that  he  had  a  note  against  him,  which 
was  given  to  Wm.  Huxley.  Ball  replied  that 
whoever  held  the  notes  must  pay  for  keeping 
Wm.  Huxley's  wife;  but  requested  John  Hux- 
ley to  take  a  gun  of  him.  and  apply  it  on  the 
notes;  and  it  was  agreed  between  them,  that 
J.  Huxley  should  take  the  gun  upon  trial,  and 


NOT«.— NegntidMc  paper— Lout  note — Suit  on.  In 
Hngland,  courts  of  equity  have  exclusive  jurisdic- 
tion of  actions  on  lost  bills  and  notes.  Housard  v. 
Robinson,  7  Barn.  &  C.,  90. 

In  the  States  of  the  Union  where  the  distinction 
between  law  and  chancery  courts  is  clearly  main- 
tained, the  same  doctrine  usually  prevails.  See 
Thayer  v.  King.  15  Ohio.  242;  Wofford  v.  Board  of 
Police.  44  Miss..  579 :  Hinsdale  v.  Bank  of  Orange,  6 
Wend.,  37H ;  Swift  v.  Stevens,  8  Conn.,  431 ;  Moses  v. 
Price,  21  Oratt..  558 ;  Aborn  v.  Bosworth.  1  R.  I.,  401. 
See,  however,  Fales  v.  Russell.  16  Pick.,  315  ;  Hinck- 
ley  v.  Union  Pacific  R.  R.  Co.,  129  Mass..  58;  Willis 
v.  Creaey.  17  Me..  9 ;  Conn.  Bank  v.  Benedict,  18  B. 
Mon.,  307  ;  Bridgeford  v.  Masonville  Co.,  34  Conn., 
649. 
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Some  American  authorities  support  the  distinc- 
tion taken  between  paper  lost  before  and  after  ma- 
turity.holding  that  suit  at  law  can  be  maintained  on 
the  latter,  but  the  weight  of  authority  is  against 
this.  Lazell  v.  Lazell,  12  Vt.,  443;  Chewning  v. 
Singleton,  2  Hill,  371 :  Moses  v.  Price,  21  Gratt..  556 ; 
Hopkins  v.  Adams.,  20  Vt.,  407. 

An  to  Under  of  indemnity,  see  Smith  v.  Rockwell, 
2  Hill,  483;  N.  Y.  Code  Civil  Procedure,  sees.  1917. 
1918. 

As  to  actions  on  destroyed  instruments,  see  Hins- 
dale v.  Bank  of  Orange,  6  Wend.,  378. 

That  bond  ia  not  required  unless  lost  instrument  was 
nef/otioMe,  see  Blade  v.  Noland,  12  Wend.,  173. 

For  full  discussion  of  general  subject,  see  2  Daniels 
Neg.  Ins'st.  Ch.,  46,  sees.  2, 1475-1485. 
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if  he  liked  it,  he  should  allow  $14  on  the 
notes.  If  he  did  not  like  it,  he  was  to  return 
it.  John  Huxley  testified  that  he  received  of 
Wm.  Huxley  two  notes  against  Ball,  in  the 
State  of  Ohio,  one  for  $30  and  one  for  $30, 
.as  they  were  read  to  him;  that  he  could  neither 
read  nor  write;  that  he  went  to  Ball's,  as  stated 
by  H.  Huxley,  in  company  with  him,  and  told 
Ball  that  he  had  notes  against  him,  which 
were  given  to  Wm.  Huxley,  one  for  $30  and 
one  for  $20,  and  he  answered,  that  whoever 
held  the  notes  must  pay  him  for  keeping  Wm. 
Huxley's  wife.  The  witness  requested  Ball  to 
pay  him  some  money;  but  Ball  said  he  could 
Tiot.  He  then  requested  him  to  let  the  witness 
have  some  leather;  but  Ball  answered  that  he 
had  none  to  spare.  The  conversation  then 
followed  about  the  gun,  as  stated  by  H.  Hux- 
ley. The  witness  took  the  gun,  but  afterwards 
returned  it,  and  sold  the  $30  note  to  one 
Clark. 

The  counsel  for  Ball  insisted  that  he  ought 
not  to  be  put  upon  his  defense,  till  Rowley  had 
3O5*]  proved  the  actual  destruction  *of  the 
note.  The  counsel  for  Rowley  insisted  that 
there  was  already  sufficient  evidence  of  the 
•destruction  of  the  note,  or  at  least,  sufficient 
to  entitle  him  to  go  to  the  jury,  upon  the 
ground  that  he  had  proved  the  loss  of  the  note 
after  it  fell  due.  This  was  opposed  by  Ball's 
Counsel ;  and, 

The  judges  gave  their  opinion  that  the  sev- 
eral matters  proved  and  given  in  evidence, 
were  not  sufficient  to  entitle  Rowley's  counsel 
to  go  to  the  jury,  inasmuch  as  an  actual  de- 
struction of  the  note  had  not -been  proved; 
that  Rowley  could  not  recover  on  a  negotiable 
note,  although  it  was  lost  after  it  became  due, 
unless  this  was  followed  by  proof  of  its  de- 
.struction;  and  gave  judgment  of  nonsuit.  To 
this  opinion  Rowley's  counsel  excepted.  and 
the  cause  came  to  this  court  upon  a  bill  of 
•exceptions,  containing  the  above  matters. 

Mr.  A.  Samson,  for  the  plaintiff  in  error, 
•briefly  stated  the  case,  and  cited  Pintard  v. 
Tackington,  10  Johns.,  104;  Chit,  on  Bills, 
Phil,  ed.,  202;  Marius  on  Bills.  19;  Maxwell 
on  Bills,  136;  Meeker  v.  Jackson,  3  Yeates,  442; 
2  Campb.,  214,  note  to  Pierson  v.  Hutchinson; 
Freeman  v.  Boynton,  7  Mass.,  483,  486,  per 
Parker,  J.  /  Brown  v.  Messiter,  3  Maule  &  S. , 
"281;  Anderson  v.  Robson;  2  Bay,  495.  These 
authorities,  he  said,  supported  the  position 
that  an  action  may  be  sustained  on  a  lost 
note,  though  negotiable,  if  lost  when  over 
due. 

At  any  rate,  the  court  below  erred  in  not 
suffering  the  plaintiff  below  logo  to  the  jury, 
upon  the  presumption  afforded  by  the  circum- 
stances that  the  note  had  been,  in  fact,  de- 
stroyed. 

Mr.  J.  Dickson,  contra.  The  only  real  ques 
tion  in  the  Court  of  C.  P.  was,  whether  the 
appellee  had  a  right  to  go  to  the  jury;  though 
the  court  may  have  given  reasons  which  are 
not  strictly  confined  to  that  point.  Nor  does 
it  appear  that  the  grounds  taken  by  the  court 
were  the  only  foundation  of  the  nonsuit. 
There  might  have  been  other  objections;  and, 
if  they  appear  upon  the  case,  we  certainly 
3O6*]  *have  a  right  to  insist  upon  them, 
though  the  court  may  have  stopped  short,  and 
•deemed  the  reasons  actually  given  sufficient. 
</'OWEN  3. 


In  truth,  the  court  will  perceive  that  there 
were  other  and  important  reasons.  In  the  first 
place,  the  evidence  of  the  execution  of  the 
note  was  altogether  insufficient.  So  was  the 
proof  that  it  had  ever  been  transfered  to  the 
plaintiff.  Shaver  v.  Ehle,  16  Johns.,  201.  And 
more  than  this,  J.  Huxley,  who  transferred 
the  note  to  Clarke,  was  interested.  Ib.  Both 
these  considerations  might  have  entered  into 
the  decision  given  by  the  C.  P. ;  and,  at  any 
rate,  we  have  a  right  to  the  benefit  of  them 
here. 

No  action,  however,  will  lie  on  a  promissory 
negotiable  note,  lost,  but  not  destroyed.  If  the 
note  were  lost  before  it  fell  due,  there  could 
be  no  question  on  the  subject;  and  we  contend 
that  its  being  due  can  make  no  difference. 
True,  in  an  old  edition  of  Chitty,  it  is  said  that 
an  action  will  lie  in  the  latter  case;  and  the 
same  remark  is  repeated  in  the  Phila.  edition; 
but  that  author  refers  to  cases  in  its  support, 
which  have  been  overruled.  Chit,  on  Bills, 
195  to  205,  Phil.  ed.  He  is  overruled  by  Pier- 
non  v.  Hutchinson,  2  Canapb.,  211;  6  Esp.,  126, 
S.  C. ;  Mayor  v.  Johnson,  3  Campb.,  324;  and 
vide  Bayley,  169;  Chit,  on  Bills,  Phil,  ed., 
484-5.  The  case  of  Davis  v.  Dodd,  4  Taunt., 
602,  is  also  against  this  action;  and  Poole  v. 
Smith,  Holt  N.  P.,  144,  is  in  point.  The  bill 
there  was  lost  after -it  was  due,  from  the 
pocket  of  the  attorney's  clerk,  a  few  days  only 
before  the  trial;  and  the  action  was  fully  sus- 
tained by  all  the  requisite  proof;  yet,  as  the 
bill  was  negotiable,  and  did  not  appear  to 
have  been  destroyed,  the  plaintiff  was  non- 
suited. This  case  is  also  sustained  by  several 
authorities  cited  in  a  note.  Id.,  145. 

But  suppose  the  action  will  lie,  it  cannot  be 
sustained  without  a  previous  offer  of  an  in- 
demnity against  the  note.  That  the  note  was 
due,  and  therefore  subject  to  all  the  equities 
between  the  original  parties,  or  that  an  action 
upon  it  is  defeasible  by  the  defendant's  prov- 
ing the  loss,  are  neither  of  them  sufficient 
answers  to  this  objection.  Chitty  (vide  Phila. 
ed.,  197,  200)  lays  down  his  doctrine  with  this 
qualification,  in  relation  to  a  note  transferable 
by  delivery,  though  it  be  lost  when  over  due. 

*But,  in  any  event,  we  say  the  rem-  [*3O7 
edy  is  in  equity  alone  ;  and  should,  from  the 
very  nature  of  the  subject,  be  confined  exclu- 
sively to  the  Court  of  Chancery.  It  is  upon 
authority  ;  for,  most  obviously,  equity  would 
not  relieve  if  a  remedy  could  be  had  at  law. 
This  is  the  distinction  upon  which  a  court  of 
chancery  rests  its  jurisdiction.  The  following 
authorities  sustain  both  these  positions : 
Walmnley  v.  Child,  1  Ves.  Sr..  341  ;  1  Fonbl. 
Eq.,  17;  Exparte  Greenicay,  6  Ves.,  Jr.,  812. 
In  the  last  case,  speaking  of  the  very  point 
under  consideration,  the  IA.  Chancellor  says  : 
"  There  must  be  a  complete  indemnity  going 
to  all  the  consequences  against  the  holder,  if 
the  bill  has  not  been  paid  ;  and  against  any  de- 
mand that  may  be  made  by  future  possible 
holders,  if  it  should  have  been  paid.  When  I 
was  Chief  Justice,  I  tried  an  action  in  the  C. 
P.,  upon  a  bill  alleged  to  be  lost,  which  had 
been  previously  lost  by  the  payee.  An  indem- 
nity was  offered  by  bond,  but  I  nonsuited  the 
plaintiff.  The  counsel  objected  strongly  upon 
the  offer  of  indemnity  ;  and  it  came  before  the 
court  upon  a  motion  for  a  new  trial  ;  and 
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there  was  a  lone  discussion  upon  the  nature  of 
these  indemnities  in  a  court  of  law.  The 
court  had  not  come  to  a  decision  upon  it  when 
I  left  them  ;  and  I  do  not  know  the  result. 
But  I  could  never  understand  by  what  author- 
ity courts  of  law  compelled  parties  to  take  the 
indemnity."  The  course  of  practice,  on  trials 
at  law,  will  demonstrate  the  importance  of 
the  Id.  Chancellor'*  remark,  that  a  most  full 
and  complete  indemnity  should  be  given ; 
which  can  be  effected  under  the  direction  of  a 
court  of  equity  only.  Although  the  note  were 
negotiated  never  so"  long  after  it  is  due,  all  the 
plaintiff  is  bound  to  prove  at  the  trial,  is  the 
existence  and  loss  of  the  note,  and  that  he  was 
the  holder.  The  burden  of  showing  when  the 
note  was  transferred,  in  order  to  let  in  the  de- 
fense, lies  with  the  defendant.  Till  the  con- 
trary is  shown,  the  legal  intendment  would  be 
that"  the  note  was  transferred  before  it  fell  due, 
in  the  fair  course  of  trade  ;  and  that  the 
plaintiff  is  a  bona  fide  holder.  Both  the  haz- 
ard and  expense  of  such  testimony  should  fall 
on  the  one  who  is  in  fault,  the  loser  of  the 
note.  This  is  one  of  the  consequences  of  the 
IJO8*]  loss  against  which,  in  the  language  *of 
the  Ld.  Chancellor,  the  party  should  be  indem- 
nified. A  court  of  law  is  not  so  constituted  as 
to  be  able  to  afford  such  a  protection.  Their 
course  of  proceeding  is  opposed  to  it.  Chan- 
cery alone  is  a  competent  forum.  The  powers 
of  that  court  are  more  ample,  and  alone  can 
give  full  and  adequate  relief.  But,  at  any 
rate,  whether  the  question  belongs  to  this  or 
the  other  side  of  the  hall,  indemnity  must,  in 
all  cases,  be  given.  In  the  principal  case,  it 
has  not  been  even  offered  or  intimated. 

It  is  said  this  court  have  already  settled  the 
question  against  us  ;  but  no  case  goes  so  far. 
In  Pintard  v.  Tackington,  10  Johns.,  104,  it  did 
not  appear  that  the  note  was  negotiable  ;  and 
the  court  expressly  recognize  the  authority  of 
Pierton  v.  Hutchinxm,  and  Ex  parte  Oreenway, 
upon  which  we  rely  ;  and  by  which  the  action 
was  denied  upon  lost  negotiable  paper.  Meeker 
v.  Jackton,  8  Yeates,  442,  was  not  the  case  of 
a  negotiable  note.  But,  if  otherwise,  it  has  no 
application  here.  The  State  of  Pa.  has  prop- 
erly no  court  of  chancery,  and  the  Supreme 
Court  of  law  has  been  driven  to  the  necessity 
of  exercising  equitable  powers.  This  is  sanc- 
tioned by  a  Taw  of  that  State;  and  the  decision 
cited  was  the  offspring  of  this  mixed  authori- 
ty. Brown  v.  Messiler,  3  Maule  &  8.,  281, 
passed  ex  parte,  on  a  rule  to  show  cause,  which 
was  made  absolute  before  a  single  judge,  with- 
out looking  into  the  authorities.  All  that 
Freeman  v.  Boynton,  1  Mass.,  486,  contains  on 
this  head,  is  a  dictum  of  Mr.  Justice  Parker, 
remarking  that  a  lost  note  may  be  made  good 
by  indemnity ;  without  saying  that  it  would 
be  so  of  a  negotiable  note,  or  whether  the  in- 
demnity is  to  be  taken  by  a  court  of  law  or 
equity.  In  Anderson  v.  Robnon.  2  Bay,  495, 
also,  it  did  not  appear  that  the  bill  was  nego- 
tiable, nor  was  any  question  made  as  to  the 
jurisdiction  of  the  court.  The  only  question 
was.  whether  the  proof  of  loss  was  sufficient. 
Mr.  Samjison,  in  reply.  The  gentleman  has 
no  right  to  examine  questions  here,  which 
were  not  made  in  the  court  below.  The  dis- 
cussion should  be  confined  to  the  points  dis- 
tinctly made  upon  the  face  of  the  bill  of  ex- 
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ceptions  ;  and  cannot  be  *extended  to  [*3O$> 
the  whole  merits  of  the  case,  either  as  it  ap- 
pears from  the  facts  in  the  bill,  or  might  pos- 
sibly have  existed  in  the  C.  P.  The  case  was- 
there  put  upon  the  ground,  alone,  that  an 
action  is  not  maintainable  upon  a  lost  note, but 
that  this  must  be  followed  by  evidence  that  the 
note  was,  in  fact,  destroyed.  Such  were  the 
points  embraced  by  the  application  for  a  non- 
suit ;  and  such  the  points  decided  by  the  court. 
We  hear  not  a  syllable  of  indemnity.  No  ob- 
jection was  made  on  account  of  its  absence. 
And  if  such  a  difficulty  had  been  started,  non- 
constat,  but  it  would  have  been  immediately 
obviated  by  the  proof  ;  or  the  requisite  indem- 
nity produced  and  given  upon  the  spot.  It  is 
sufficient,  if  it  be  tendered  or  given  upon  the 
trial. 

All  the  elementary  writers  agree  that  an  ac- 
tion is  maintainable  upon  a  lost  promissory 
note,  though  it  be  negotiable  ;  and  it  is  using- 
too  broad  a  language,  to  say  that  the  English 
decisions  are  opposed  to  this.  In  all  the  cases 
(with  the  exception  of  Poole  v.  Smith),  where- 
the  action  has  been  denied,  the  note  was  lost 
before  it  fell  due,  though  perhaps  that  fact 
does  not  expressly  appear  in  the  report.  In 
Pierson  v.  Hutchinson  the  plaintiff  was  non- 
suited because  the  destmction  of  the  note  did 
not  appear  in  proof  ;  and  the  reason  assigned 
by  Ld.  Ellenborough,  in  conclusion,  is,  that 
the  defendant  might  be  compelled  to  pay  the- 
bill  a  second  time.  This  remark  implies  that 
the  bill  was,  in  fact,  lost  before  it  fell  due  ;. 
otherwise  there  would  have  been  no  possible 
obligation  to  pay.  Poole  v.  Smith,  decided  at 
N.  P.,  I  venture  to  say,  is  the  only  case  where- 
a  recovery  was  ever  denied  upon  a  bill  or  note 
lost  when  over  due.  In  that  case,  the  bill  had 
been  drawn  more  than  six  years  before  the 
trial  ;  and  the  proof  was  wretchedly  defective 
that  there  was  a  subsisting  debt  upon  the  bill. 
All  the  proof  of  the  demand  upon  the  trial, 
was  that  it  had  been  shown  to  the  acceptor 
after  the  action  was  brought,  who  admitted  the 
acceptance  to  be  his  handwriting,  but  said  he 
was  under  no  obligation  to  pay,  inasmuch  as 
between  him  and  the  drawer,  it  had  been  sat- 
isfied by  other  bills.  The  Ch.  J.,  upon  this 
proof  coming  out,  remarked,  generally,  that 
this  evidence  was  not  *enough  with-  [*31O 
out  producing  the  bill  ;  but  upon  the  matter 
being  pressed  by  the  plaintiff's  counsel,  he 
concludes:  "Upon  the  ground  of  the  non- 
production  of  the  bill,  I  think  I  am  called 
upon  to  nonsuit  the  plaintiff.  The  rule  is  an 
extremely  salutary  one,  and  ought  not  to  be- 
relaxed."  It  is  evident  that  this  case  depended 
on  its  own  special  circumstances.  The  de- 
mand was  a  stale  one  ;  which  fortified  the 
defendant's  declaration  on  its  being  presented, 
that  it  had  been  paid.  There  was  enough,  in- 
dependent of  the  loss,  to  show  that  the  plaint- 
iff should  be  nonsuited.  In  Powell  v.  Roche,  6 
Esp.,  76,  it  was  held  enough,  either  to  pro- 
duce the  note  or  show  it  to  be  lost.  In  Dans 
v.  Dodd,  the  prominent  question  was  as  to  the 
form  of  the  action  ;  and  whether  the  plaintiff 
should  not  have  gone  upon  the  promise  to  give 
a  new  bill.  The  court,  to  be  sure,  intimate 
that  no  action  will  lie  ;  but  the  remark,  as  to- 
this,  deserves  no  greater  weight  than  the 
merest  obiter  dictum. 
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It  is  true,  as  remarked,  that  courts  of  equity 
give  relief  ;  and  on  compelling  the  payment  of 
a  lost  bill  or  note,  they  require  an  indemnity 
from  the  complainant ;  but  this  power  to  take 
an  indemnity  is  not,  as  supposed,  the  source  of 
their  jurisdiction.  A  paper  has  been  lost 
through  accident,  which  is  a  very  usual  and 
broad  ground  of  going  into  a  court  of  chan- 
cery ;  but  it  was  never  denied  that  a  court  of 
law  have  a  concurrent  jurisdiction  in  such 
cases,  provided  the  truth  can  be  reached  with- 
out the  aid  of  the  defendant's  oath.  This  gen- 
erally becomes  necessary  in  case  of  loss  ;  and 
when  the  cause  is  once  in  a  court  of  chancery, 
it  requires  an  indemnity  as  an  incidental  means 
of  making  all  parties  secure.  The  question  of 
indemnity  is  one  of  form  merely  ;  and  depends 
upon  the  different  manner  in  which  the  courts 
are  organized,  and  their  different  course  of 
proceeding.  In  the  case  before  the  court,  no 
indemnity  has  ever  been  required.  A  recov- 
ery would  forever  conclude  against  any  future 
action  upon  this  note.  The  possibility  that  the 
maker  may  not  be  able  to  make  out  a  defense 
on  the  ground  of  that  recovery,  would  be 
equally  an  objection  to  maintaining  any  action 
for  any  cause,  and  especially  upon  negotiable 
paper.  In  all  cases,  the  defendant  runs  the 
31 1*J  hazard  that  the  plaintiff  *may  not  be 
an  honest  holder  ;  and  if  so,  the  first  recovery 
will  not  avail  him  against  a  second.  The  loss 
merely  varies  the  mode  of  getting  this  link  into 
the  chain  of  proof.  Pierson  v.  Hutchinson  is  in 
point,  that  a  court  of  law  have  no  power  to 
exact  an  indemnity.  If  the  defendant  insists 
upon  one,  he  must  go  into  chancery  himself, 
provided  the  plaintiff  refuses  to  give  it. 

WOODWORTH,  J.  It  certainly  cannot  be 
necessary  to  pursue  the  question  of  indemnity. 
The  defendant  should  have  put  himself  upon 
this  defect  in  the  court  below. 

SUTHERLAND,  /.  It  strikes  me  that  the  only 
objection  made  below,  and,  of  course,  the  only 
one  which  the  defendant  can  properly  take 
here,  is  that  the  action  was  not  sustainable, 
because  the  actual  destruction  of  the  note  was 
not  proved. 

JUr.  Samson.  I  would  then  only  add,  that 
to  turn  the  party  out  of  court,  upon  the  ground 
that  he  should  have  gone  to  a  court  of  equity, 
would  be  to  deny  him  all  remedy.  On  filing 
his  bill,  he  would  be  told,  in  the  uniform  and 
settled  language  of  the  Court  of  Chancery,  that 
it  is  beneath  the  dignity  of  that  court  to  inter- 
fere in  a  matter  of  $30.  Such  has  been  the 
decision  of  that  court,  and  such  it  will  of 
course  be  again,  unless  an  exception  arises, 
and  our  reception  is  to  be  more  favorable  on 
the  other  side  of  the  hall,  from  the  circum- 
stance of  our  being  sent  there  by  this  court. 
Vide  Mitchell  v.  Tighe,  1  Hopkins'  Ch.,  119. 
Vredenberg  v.  Johnson,  Id.,  112. 

Ouria,  per  WOODWORTH,  J.  No  exception 
was  taken  to  the  proof  given  as  to  the  execu- 
tion of  the  note.  Were  it  necessary,  however, 
to  express  an  opinion.  I  should  consider  the 
evidence,  prima  facie,  sufficient.  The  witness 
stated  to  the  defendant  that  he  held  two  notes 
against  him  given  to  William  Huxley — one  for 
$30,  the  other  for  $20.  The  defendant  in  repy. 
admitted  the  notes,  and  offered  to  make  part 
payment.  The  identity  of  the  note  to  which 
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the  confession  related,  is  established  with  rea- 
sonable certainty.  *The  case  of  Shaver  [*3 1 2 
v.  Ehle,  16  Johns.,  201,  is  clearly  distinguish- 
able from  the  present. 

The  remaining  question  is,  whether  an  action 
at  law  can  be  sustained  on  a  negotiable  prom- 
issory note,  payable  to  bearer,  by  a  person  who 
was  the  holder,  on  his  proving  that  the  note 
was  lost. 

If  the  note  had  not  been  negotiable,  or  if 
negotiable,  had  not,  in  fact,  been  negotiated, 
the  plaintiff  would  be  entitled  to  recover. 
Pintard  v.  Tackington,  10  Johns.,  104.  The 
cases  which  have  not  permitted  a  recovery  at 
law  upon  negotiable  paper  lost,  but  not  de- 
stroyed, were  those  in  which  the  paper  had 
been  indorsed  before  it  was  lost.  Pierson  v. 
Hutchinson,2  Campb. ,  211 ;  Exparte  Oreenway, 
6  Ves.,  812.  In  this  case,  the  note  being  pay- 
able to  bearer,  the  holder  could  make  out, 
prima  facie,  a  cause  of  action,  and  although  the 
note  was  due  at  the  time  it  was  lost,  the  maker 
would  be  exposed  to  the  hazard  of  showing 
that  fact  by  legal  evidence.  It  would,  there- 
fore, seem  to  be  a  hard  doctrine,  which  should 
place  the  maker  in  this  situation,  without  re- 
quiring an  indemnity.  In  such  cases  it  is 
better  to  leave  the  party  to  his  remedy  in  equity, 
where  a  suitable  indemnity  will  be  provided 
against  any  subsequent  recovery.  This  subject 
peculiarly  belongs  to  equity  jurisdiction.  In 
Exparte  Oreenway,  Ld.  Eldon  observes:  "I 
never  could  understand  by  what  authority 
courts  of  law  compelled  parties  to  take  the  in- 
demnity." In  Pierson  v.  Hutehinson,  Ld.  Ellen- 
borough  held  that  whether  an  indemnity  be 
sufficient  or  insufficient,  is  a  question  of  which 
a  court  of  law  cannot  judge  ;  and  although 
there  are  dicta,  that  upon  the  offer  of  an  indem- 
nity, the  indorsee  of  a  lost  bill  may  recover  at 
law,  they  are  so  contrary  to  the  principles  upon 
which  the  judicial  system  rests,  he  could  not 
venture  to  proceed  upon  them.  Chitty,  in  his 
Treatise  on  Bills,  p.  173,  ed.  of  1817,  is  of 
opinion  that  where  the  bill  has  been  lost  after 
it  became  due,  there  is  no  reason  why  the  per- 
son who  lost  it  should  not  be  permitted  to  pro- 
ceed at  law,  without  offering  an  indemnity, 
inasmuch  as  the  law  would,  in  such  case, 
secure  all  the  parties  to  the  bill  against  future 
liability  to  a  person  who  becomes  the  holder 
of  it  after  it  falls  due,  This  is  undoubtedly 
*correct,  provided  the  maker  of  the  [*313 
note, or  acceptor  of  the  bill,  could  prove  that  it 
came  to  the  hands  of  the  holder  after  due.  If, 
in  the  present  case, the  plaintiff  recovers  against 
the  defendant,  and  subsequently  a  suit  is  com- 
menced on  the  note  by  another,  claiming  to  be 
a  bonafide  holder,  the  recovery  had  would  not 
alone  be  a  sufficient  defense.  The  defendant 
must  also  prove  the  fact,  that  it  was  due  when 
it  was  lost  by  the  present  plaintiff.  If  he  could 
not,  then  the  subsequent  holder  would  recover, 
on  the  ground  that  it  did  not  appear  he 
received  the  note  after  it  became  due. 

It  is  not  necessary  that  the  plaintiff  should 
have  a  remedy  at  law  in  such  a  case.  His  re- 
dress is  ample  in  equity,  where  the  defendant 
can  be  protected  against  subsequent  liability. 
I  have  not  found  any  adjudged  case  on  this 
precise  point;  but  from  the  reason  of  the  thing, 
and  the  analogy  to  cases  where  notes  have  been 
lost  after  they  were  indorsed,  I  think  the  action 
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cannot  be  sustained,  without  proving  that  the 
note  was  destroyed. 

Judgment  affirmed. 

Cited  ln-2  Wend..  552;  3  Wend..  347:  11  Wend., 
854 ;  12  Wend..  175  ;  2  Hill.  483  :  2  Edw.,  487  ;  IB  N.  Y., 
408:  8  Burb.,  405);  1  Abb.  Pr.,  149;  5  Duer,  101 ;  3  E. 
1>.  S..  550 ;  1  Duly.  157  ;  4  McLean,  130 :  3  Allen,  389  ; 
XI  Aiii.  Dec..  1*7  :  28  Am.  Dec.,  380  (7  N.  H.,  549) ;  38 
Am.  Dec..  353  (12  Vt..  443). 


M'CLURE,  late  Sheriff  of  STEUBEN, 
r. 

ERWIN   ET  AL. 

Bund,  Given  by  Jailei  to  Sheriff— Action  on,  for 
Escape— Pleading—  Failure  of  Sheriff,  in  Ac- 
tion against  Him  for  the  Escape,  to  sat  up 
Statute  of  Limitations,  no  Defense  to  Jailer 
or  hi*  Sureties —  Whetlier  Jailer  Entitled  to 
Notice  of  Suit  against  S/ieriff. 

First  count  of  narr.  on  bond  from  jailer,  and  his 
sureties,  defts..  to  the  sheriff,  plaintiff  stating  con- 
dition, that  if  the  former  executed  his  trust,  and 
would  not  suffer  any  prisoners  to  escape,  then,  &c.. 
averring  that  O.  S.  T.  was  committed  to  jail  on  ca. 
M.  at  the  suit  of  O.  H.  and  jailer  negligently  suf- 
fered him  to  escape,  whereby  the  plaintiff  sustained 
damages  to  $5.000. 

Second  count  the  same;  averring  also  a  suit 
against  the  sheriff  for  the  escape,  and  judgment 
against  him ;  and  notice  to  the  defendants  of  the 
pendency  of  that  suit,  whereby  the  plaintiff  had 
sustained  damages  to  $5,000. 

Pleas  to  Hrst  count : 

1.  That  jailer  did  not  permit  O.  S.  T.  to  escape. 

2.  That  O.  S.  T.  was  not  committed,  and  issue  to  the 
country  on  both  pleas. 

3.  That  O.  H.,  plaintiff  in  the  ca.  sa.,  permitted  O. 
8.  T.  to  escape,  concluding  with  a  verification. 

4.  That  O.  H.  did  not  sue  the  sheriff  within  one 
year  after  escape :  and  that  the  sheriff  sustained  no 
damage  from  the  escape  within  the  year,  conclud- 
ing with  a  verification. 

Pleas  to  the  second  count : 

1.  No  escape ;  and  that  defendants  had  no  notice 
of  suit  pending,  concluding  with  a  verification. 

2.  No  commitment;  and  no  notice  of  suit  pend- 
ing, with  the  like  conclusion. 

3.  That  O.  H.  permitted  the  escape;  and  no  notice 
of  suit  pending,  with  the  like  conclusion. 

4.  That  O.  H.  did  not  sue  sheriff  in  one  year  from 
time  of  escape,  no  notice  of  suit  pending;  and  that 
sheriff   neglected  to  avail    himself   of  Statute  of 
Limitation,  with  the  like  conclusion. 

Replications  to  the  3d  plea  to  1st  count,  and  issue 
to  the  country. 

To  4th  plea  to  1st  count,  judgment  against  the 
sheriff  for  the  escape,  and  notice  to  defendants  of 
the  suit  pending,  concluding  with  a  verification. 

To  3d  plea  to  2d  count,  and  issue  to  the  country. 

Rejoinder  to  replication  to  4th  plea  to  1st  count, 
denying  notice  of  the  suit  pending ;  and  averring 
that  it  was  defended  without  defendant's  knowl- 
edge; that  sheriff  neglected  to  avail  himself  of 
Statute  of  Limitation. 

On  special  demurrers  to  the  lst,2d  and  4th  pleas  to 
the  2d  count,  and  to  the  rejoinder  to  the  replication 
to  the  4th  plea  to  the  1st  count ;  held,  that  the  re- 
joinder was  not  double,  within  the  rule  which  denies 
the  right  to  Include  two  distinct  and  independent 
matters,  requiring  two  separate  answers,  in  the 
«ame  pleading ;  that  the  several  facts  contained  in 
It  were  connected  and  dependent,  all  tending  to  the 
point  of  defense*  sought  to  be  introduced,  viz.:  that 
Judgment  against  the  plaintiff  was  recovered 
through  his  default,  in  not  availing  himself  of  the 
Statute  of  Limitation  (1  R.  L.,  427,  sec.  26). 


NOTE.— Frlncijxti  and  surety— Defense  nf  principal 
loan  action  hyuecurity  after  having  paid  the  creditor 
—Failure  nf  tturety  tit  IntwpOM  defense  of  Statute  of 
Limitation*  in  action  hy  cr&lititr.    Compare  above 
case  with  Shaw  v.  Loud.  12  Mass..  447 ;  Reynolds  v. 
Harral.  2  Strobh.,  «7 ;   Wade  v.  Green,  3  Humph 
647;  Germain  v.  Wing,  1  Buff.  Super.,  Ct.,  441. 
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Held,  also,  that  the  rejoinder  properly  cone  uded 
with  a  verification ;  inasmuch  as  it  introduced  new 
matter,  viz.:  the  neglect  of  the  plaintiff  in  not  set- 
ting up  a  proper  defense  to  the  action  for  the  escape, 
which  matter  was  not  set  up  in  the  plea. 

But  held,  also,  that  the  plea,  being  properly  one 
nnn  damnific atus,  was  bad,  as  being  inapplicable  to 
the  condition  of  the  bond,  and  the  breach  assigned ; 

Also,  that  the  matter  of  substance  set  up  in  the 
rejoinder,  viz :  want  of  notice,  neglect,  &c.,  were  no 
bar  even  when  taken  in  connection  with  the  plea 
which  it  followed. 

Held,  also,  that  the  4th  plea  to  the  2d  count  was 
bad  for  the  same  reasons ;  and, 

That  the  1st  and  2d  pleas  to  the  2d  count  were  de- 
fective in  form ;  inasmuch  as  they  were  a  mere- 
denial  of  the  substance  of  the  declaration,  and 
should,  therefore,  have  concluded  to  the  country. 

The  plea  of  nnn  daHmificatu-sisapplicable  to  an  ac- 
tion on  a  bond  to  save  harmless  and  indemnify  the 
obligee,  but  to  an  action  on  no  other  bond. 

A  jailer,  who  has  given  a  bond  to  his  principal, 
the  sheriff,  not  to  permit  an  escape,  cannot  defend 
himself  against  an  action  for  the  breach  of  that 
condition,  upon  the  ground  that  in  an  action 
against  the  sheriff,  for  an  escape  which  the  jailer 
had  permitted,  the  former  neglected  to  plead  the 
Statute  of  Limitation,  which  had  run  against  the 
action. 

A  plea,  &c.,  which  introduces  several  facts,  all  of 
which  are  necessary  to  constitute  but  one  point  of 
defense,  is  not  bad  for  duplicity. 

A  plea,  &c.,  which  introduces  new  matter,  should 
conclude  with  a  verification. 

But  where  it  denies  the  whole  substance  of  the 
plaintiff's  declaration,  it  should  conclude  to  the 
country. 

Citations-1  R.  L.,  427,  sec.  26 ;  1  Chit.  PI.,  512,  535, 
537 ;  1  Burr.,  316:  2  Johns..  433,  462 ;  1  Saund.,  103,  n. 
(1)  &  117,  H.  (1);  Cro.  Jac.,363,  634 ;  2  Wils.,  126  ;  2  Co., 
4 ;  5  Johns.,  42 ;  20  Johns.,  153 ;  2  T.  R.,  439. 

pLACITA  of  Oct.  Term,  1822.  Memoran- 
L  dum  of  Jan.  Term,  1822.  Steuben  Co.,  ss. 
George  M'Clure,  late  Sheriff  of  the  County  of 
Steuben,  plaintiff  in  this  suit,  complains  of 
Francis  Erwin,  John  Knox  and  Eldad  Mead, 
defendants  in  this  suit,  in  custody,  &c.,  of  a 
plea  that  they  render  to  him  $5.000  of  debt, 
which  they  owe  to  and  unjustly  detain  from 
him,  for  this,  to  wit :  that  whereas  the  said 
Francis,  John  and  Eldad,  and  one  Benjamin 
Parker,  in  his  lifetime,  now  deceased,  and 
whom  the  said  Francis,  John  and  Eldad  have 
survived,  heretofore,  to  wit :  on  the  26th  day 
of  March,  A.  D.  1816,  at,  &c.,  by  their  certain 
writing,  obligatory,  sealed,  &c.,  and  to  the 
court,  &c.,  the  date  whereof,  &c.,  acknowl- 
edged themselves  to  be  held  and  firmly  bound 
unto  *the  said  plaintiff,  Sheriff  of  the  [*314 
County  of  Steuben,  in  the  sum  above  de- 
manded, to  be  paid,  &c.,  when  they,  the  said 
Benjamin,  &c.,  should  be  thereunto  afterwards 
requested  ;  which  said  writing  obligatory  was 
and  is  subject  to  a  certain  condition,  there- 
under written,  to  the  effect  following,  to  wit : 
Whereas  the  above  bound  Benjamin  Parker 
was  appointed  to  the  office  of  jailer,  or  jail- 
keeper,  of  the  said  County  of  Steuben,  on  the 
said  day  of  March,  in  the  year  aforesaid  ; 
therefore,  the  condition  of  the  said  above  obli- 
gation was  such,  that  if  the  said  Benjamin 
should  well  and  faithfully,  in  all  things,  per- 
form and  execute  the  trust  reposed  in  him  as 
jailer  of  the  county  aforesaid,  during  his  con- 
tinuance in  the  said  office  by  virtue  of  the  said 
appointment,  faithfully, without  fraud,  deceit, 
or  oppression,  and  would  not,  at  any  time, 
suffer  any  prisoners,  committed  to  his  charge 
to  escape  from  said  prison,  through  his  neglect, 
until  legally  discharged,  then  the  said  obliga- 
tion to  be  void,  else  to  remain  in  full  force  and 
virtue.  And  the  said  plaintiff  avers,  that  one 
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Olney  S.  Thatcher,  afterwards,  to  wit :  on  the 
24th  day  of  March,  A.  D.  1817,  at,  &c.,  was 
committed  to  the  jail  of  the  said  County  of 
Steuben,  he.  the  said  Benjamin,  then  being 
jailer  as  aforesaid,  under  and  by  virtue  of  the 
said  appointment,  in  the  said  writing  obliga- 
tory mentioned,  on  a  capias  ad  satisfaciendum,  \ 
directed  to  the  Sheriff  of  the  said"  County  of 
Steuben,  and  delivered  to  the  said  George 
M'Clure,  then  being  Sheriff  of  the  said  County 
of  Steuben.  issued  out  of  the  Supreme  Court  of 
Judicature  of  the  State  of  N.  Y.,  at  the  suit  of 
one  Olney  Hines,  tested  on  the  1st  Monday  of 
Jan. ,  A.  D.  1817,  and  returnable  on  the  1st  Mon- 
day of  May,  in  the  year  last  aforesaid,  for  the 
sum  of  $84. 07,  with  directions  indorsed  thereon, 
to  receive  the  said  sum  of  $84.07,  with  interest 
from  the  20th  of  August,  1815.  besides  sheriff's 
fees.  And  the  said  plaintiff  .further  avers, 
that  after  the  said  Oluey  S.  Thatcher,  other- 
wise called  Samuel  O.  Thatcher,  was  commit- 
ted to  the  jail  of  the  said  County  of  Steuben, 
as  aforesaid,  he  the  said  Benjamin  being  such 
juiler  as  aforesaid,  the"  said  Benjamin,  in  his 
lifetime,  afterwards,  to  wit :  on  the  1st  day 
of  June,  A.  D.  1817,  at.  &c.,  negligently  suf- 
fered and  permitted  the  said  Olney  S.Thatcher, 
315*]  otherwise  *called  Samuel  O.  Thatcher, 
he,  the  said,  &c. ,  then  not  being  legally  dis- 
charged, to  escape  and  go  at  large  wheresoever 
he  would,  out  of  the  jail  of  the  said  county, 
he  the  said  Benjamin  being  such  jailer  as  afore- 
said, under  and  by  virtue  of  the  said  appoint- 
ment in  the  said  writing  obligatory  mentioned, 
he  the  said  plaintiff  having  been,  during  all 
the  time  aforesaid,  Sheriff  of  the  said  County 
of  Steuben  ;  by  means  of  which  said  premises, 
the  said  plaintiff  hath  sustained  damages  to  a 
large  amount,  to  wit :  to  the  amount  of  $5,000, 
whereby  an  action  hath  accrued,  &c. 

Second  count,  setting  forth  another  bond, 
commitment  and  escape  as  in  the  first  count, 
and  adding — "by  means  of  which  said  last 
mentioned  negligence  of  the  said  Benjamin,  as 
«uch  jailer  as  aforesaid,  in  suffering  and  per- 
mitting the  said  Olney  S.  Thatcher,  otherwise, 
<fec.,  to  escape  and  go  at  large  out  of  the  said 
last  mentioned  jail,  and  out  of  the  charge  and 
custody  of  him,  the  said  Beniamin,  as  such 
jailer  as  last  aforesaid,  the  said  Olney  Hines, 
afterwards,  to  wit:  in  the  Term  of  January,  A. 
D.  1819,  in  the  Court  of  C.  P.  in  the  said  Coun- 
ty of  Steuben,  before  the  judges  of  the  same 
court,  then  and  now  being  held  at,  &c.,  levied 
his  certain  plaint  in  a  plea  of  debt  against  the 
said  plaintiff,  as  such  Sheriff  as  aforesaid,  for 
the  same  identical  escape  last  mentioned,  of 
the  said  Olney  S.  Thatcher,  otherwise,  &c., 
from  the  jail  of  the  said  County  of  Steuben, 
and  from  and  out  of  the  charge  and  custody 
of  the  said  Benjamin,  as  such  jailer  as  afore- 
said ;  and  such  proceedings  were  thereupon 
had,  in  the  said  Court  of  C.  P.,  before  the 
aforesaid  judges  thereof,  that  afterwards,  to 
wit :  in  the  Term  of  February,  of  the  said 
Court  of  C.  P.,  A.  D.  1820,  it  was  considered 
and  adjudged  by  the  said  court,  before  the 
aforesaid  judges  thereof,  that  the  said  Olney 
Hines  should  recover  against  the  said  plaintiff 
$84.07,  of  debt,  and  also  $2f>. 49,  for  the  dam- 
ages which  the  said  Olney  Hines  had  sus- 
tained, on  occasion  of  the  detaining  that  debt, 
over  and  above  his  cost  and  charges,  by  him, 
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the  said  Olney  Hines,  about  his  suit  in  that  be- 
half expended,  and  for  those  costs  and  charges 
$27.85,  whereof  the  said  plaintiff  is  convicted, 
as  by  the  record  and  proceedings,  &c.  (averring 
the  escape  from  the  jail  of  *Steuben,  [*31t$ 
and  the  escape  for  which  the  recovery  was 
had,  to  be  the  same).  And  the  said  plaintiff 
further  avers,  that  after  the  commencement  of 
the  aforesaid  suit  against  him  the  said  plaint- 
iff, by  the  said  Olney  Hines,  for  the  said  last 
mentioned  escape  of  the  said  Olney  S. 
Thatcher,  otherwise.  &c.,  from  the  said  jail 
as  aforesaid,  and  before  the  giving  of  the  said 
judgment  by  the  said  Court  of  C.  P.,  in  favor 
of  the  said  Olney  Hines,  against  the  said 
plaintiff,  for  the  said  last  mentioned  escape  of 
the  said  Olney  S.  Thatcher,  otherwise,  &c.,  as 
aforesaid,  to  wit :  on  the  1st  day  of  January, 
A.  D.  1820,  at,  &c.,  the  said  Francis,  John 
and  Eldad,  survivors  as  aforesaid,  there  had 
notice  of  the  said  suit  which  was  so  commenced 
as  aforesaid,  by  the  said  Olney  Hines  against 
the  said  plaintiff,  for  the  said  last  mentioned 
escape  of  the  said  Olney  S.  Thatcher,  other- 
wise, &c.,  from  the  said  jail  as  aforesaid.  By 
means  of  all  which  said  last  mentioned  prem- 
ises, in  this  count  mentioned,  the  said  plaintiff 
hath  sustained  damages  to  a  large  amount,  to 
wit :  the  amount  of  $5,000,  whereby  an  action 
hath  accrued,  &c." 

Imparlance  to  Oct.  Term,  1822. 

Pleas  to  the  first  count : 

1.  That  the  said  Benjamin  Parker  did  not 
sViffer  and  permit  the  said  Olney  S.  Thatcher 
to  escape,  and  go  at  large    wheresoever    he 
would,  out  of  the  said  jail  of  the  said  County 
of  Steuben  (concluding  to  the  country). 

2.  That  the  said  Olney  S.  Thatcher  was  not 
committed  to  the  said  jail,  whilst  he  the  said 
Benjamin  was  the  jailer  thereof  (concluding  to 
the  country). 

3.  That,  at  the  said  time,  when  the  said  Ben- 
jamin  is  supposed  to  have  suffered  and  per- 
mitted the  said  Olney  S.  Thatcher  to  escape, 
and  go  at  large  out  of  the  said  jail,  the  said 
Olney  Hines  did  f>ermit  and  suffer  the  said 
Olney  S.  Thatcher  to  escape,  and  go  at  large 
out  of  said  jail  wheresoever  he  would  ;  and 
which  is  the  same  going  at  large  out  of  the 
said  jail  in  the  said  first  count  mentioned  (con- 
cluding with  a  verification  and  prayer  of  judg- 
ment, &c.) 

*4.  That  the  said  Olney  Hines  did  [*317 
not,  at  any  time  within  one  year  from  the 
time  of  the  said  escape  of  the  said  Olney  S. 
Thatcher,  in  the  said  first  count  mentioned, 
bring  or  commence  any  action  against  him, 
the  said  George,  for  the  said  escape  ;  and  that 
the  said  George  did  not,  at  any  time  within 
the  said  year,  sustain  any  damage  by  reason, 
or  on  account  of  the  said  escape  (concluding 
with  a  verification  and  prayer  of  judgment, 
&c.) 

Pleas  to  the  second  count : 

1.  That  the  said  Benjamin  did  not  suffer 
and  permit  the  said  Olney  S.  Thatcher  to  es- 
cape, and  go  at  large,  as  in  that  count  is  al- 
leged ;  and  further,  that  the  said  Francis. 
John  and  Eldad  had  not,  nor  had  either  of 
them,  at  any  time  after  the  commencement  of 
the  said  suit  by  the  said  Olney  Hines  against 
the  said  George,  and  before  the  giving  of  the 
said  judgment  therein,  notice  of  the  pendency 
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of  the  said  suit  (concluding  w: 
and  prayer  of  judgment,  &c.) 

2.  That  the  said  Olney  S.  Thatcher  was  not 
committed  to  the  said  jail  whilst  he,  the  said 
Benjamin,  was  jailer  thereof  ;  and  that  the 
said  Francis,  John  and  Eldad  had  not,  nor 
had  either  of  them,  at  any  time  after  the  com- 
mencement of  the  said  suit  by  the  said  Olney 
Hines  against  the  said  George,  and  before  the 
giving  of  the  said  judgment  therein,  notice  of 
the  pendency  of  the  said  suit  (concluding 
with  a  verification  and  prayer  of  judgment, 
&c.) 

8.  That  at  the  said  time  when  the  said  Ben- 
jamin in  the  said  second  count  is  supposed  to 
have  suffered  the  said  Olney  S.  Thatcher  to 
escape  and  go  at  large  out  of  the  said  jail,  the 
said  Olney  Hines  did  permit  and  suffer  the 
said  Olney  S.  Thatcher  to  go  at  large  out  of 
the  said  jail  wheresoever  he  would,  and  which 
is  the  same  going  at  large  out  of  the  said  jail 
in  the  said  second  count  mentioned  ;  that  the 
said  Francis,  John  and  Eldad  had  not,  nor 
had  either  of  them,  at  any  time  after  the  com- 
mencement of  the  said  suit,  by  the  said  Olney 
Hines,  against  the  said  George,  and  before 
the  giving  the  said  judgment  therein,  notice 
of  the  pendency  of  the  said  suit  (concluding 
with  a  verification  and  prayer  of  judgment,&c.) 
318*J  *4.  That  the  said  Olney  Hines  did 
not,  at  any  time  within  one  year  from  the 
time  of  the  said  escape  of  the  said  Olney  S. 
Thatcher,  in  the  said  second  count  mentioned, 
bring  or  commence  any  action  against  the  said 
George,  for  the  said  escape  last  mentioned  ; 
and  that  the  said  Francis,  John  and  Eldad  bad 
not,  nor  had  either  of  them,  at  any  time  after 
the  commencement  of  the  suit  by  the  said  Ol- 
ney Hines  against  the  said  George,  and  before 
the  giving  of  the  said  judgment  therein,  notice 
of  the  pendency  of  the  said  suit ;  that  the  said 
George  did  not  plead  to  the  said  suit,  or  give 
in  evidence  at  the  trial  thereof  that  the  same 
was  not  commenced  in  one  year  from  the  said 
escape  in  the  second  count  mentioned  as  afore- 
said ;  but  wholly  neglected!  so  to  do,  and  so 
the  said  Francis,  &c.,  say  that  the  said  recov- 
ery was  had  by  the  said  Olney  Hines  against 
the  said  George  in  his  own  wrong,  and  by  his 
own  default  (concluding  with  a  verification 
and  prayer  of  judgment,  &c.) 

Replications  relative  to  the  first  count : 

1.  To  the  3d  plea  to  the  1st  count :  that  the 
said  Olney  Hines  did  not  permit  and  suffer 
the  said  Olney  S.  Thatcher  to  escape  and  go  at 
large  out  of  the  said  jail,  in  the  said  1st  count 
mentioned,  wheresoever  he  would,  in  manner 
and  form  as  the  said  Francis,  John  and  Eldad, 
survivors  as  aforesaid,  have,  in  their  said  plea 
to  the  said  1st  count  of  the  said  declaration  of 
him.  the  said  George,  alleged  (concluding  to 
the  country). 

2.  To  the  4th  plea  to  the  1st  count ;  that 
after  the  said  escape   of  the  said    Olney  S. 
Thatcher,  in  the  said  1st  count  mentioned,  to 
wit  :  in  the  Term  of  Jan.,  A.  D.  1819,  of  the 
Court  of  C.  P.,  in  the  said  County  of  Steuben, 
before  the  judges  of  the  same  court,  then,  and 
now  being  held  at,  &c.f  the  said  Olney  Hines 
levied  his  certain  plaint,  in  a  plea  of  debt, 
against  the  said  George,  as  such  sheriff  as 
aforesaid,  for  the  same  identical  escape  of  the 
said  Olney  S.  Thatcher,  from  the  jail  of  the 
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said  County  of  Steuben,  and  from  and  out  of 
the  charge  and  custody  of  the  said  Benjamin, 
as  such  jailer  as  aforesaid  in  the  said  1st  count 
mentioned  ;  and  such  proceedings  were  there- 
upon had  in  the  said  Court  of  C.  P.,  before 
the  aforesaid  judges  thereof;!  that  afterwards, 
to  wit :  in  the  term  of  Feb.,  in  the  said  Court 
*of  C.  P.,  A.  D.  1820,  it  was  consid-  [*319 
ered  and  adjudged  by  the  said  court  before 
the  aforesaid  judges  thereof,  that  the  said  Ol- 
ney Hines  should  recover  against  the  said 
George,  in  the  said  plea,  $84.07  of  debt,  and 
also  $25.49  for  the  damages  which  he  the  said 
Olney  Hines  had  sustained  on  occasion  of  the 
detaining  that  debt,  over  and  above  his  costs 
and  charges  by  him,  the  said  Olney  Hines, 
about  his  suit  in  that  behalf  expended,  and  for 
those  costs  and  charges,  $27.85,  &c.,  whereof 
the  said  George  is  convicted,  &c.,  as  by  the 
record  and  proceedings,  &c.  ;  and  the  said 
George  further  says  that  he  was  obliged  to 
pay,  lay  out  and  expend,  and  necessarily  did 
pay,  lay  out  and  exgend,  a  large  sum  of 
money,  to  wit :  the  sum  of  $50,  in  and  about 
his  defense  in  the  said  suit  so  prosecuted 
against  him  by  the  said  Olney  Hines  for  the 
said  escape  of  the  said  Olney  S.  Thatcher,  to 
wit :  on,  &c.,  at,  &c.  (averring  the  escape  from 
jail,  and  the  escape  for  which  the  recovery  was 
had,  were  the  same).  That  after  the  commence- 
ment of  the  last  aforesaid  suit  against  him,  the 
said  George,  by  the  said  Olney  Hines,  for  the 
said  escape  of  the  said  Olney  S.  Thatcher  from 
the  said  jail  as  aforesaid,  in  the  said  1st  count 
mentioned,  and  before  the  giving  of  the  said 
last  mentioned  judgment  by  the  said  Court  of 
C.  P.  in  favor  of  the  said  Olney  Hines  against 
the  said  George  for  the  said  escape  in  the  said 
1st  count  mentioned  as  aforesaid,  to  wit :  Jan. 
1,  A.  D.  1820,  at,  &c.,  the  said  Francis,  &c., 
survivors,  &c.,  there  had  notice  of  the  said 
suit,  &c.,  which  said  suit  was  then  depending 
in  the  said  court  of  C.  P.,  and  undetermined 
as  aforesaid  (concluding  with  a  verification 
and  prayer  of  judgment,  &c.) 

Replication  concerning  the  2d  count,  to  the 
3d  plea  to  that  count ;  that  they  the  said 
Francis,  &c.,  survivors  as  aforesaid,  after  the 
commencement  of  the  said  suit  by  the  said 
Olney  Hines  against  the  said  George  for  the 
escape  of  the  .said  Olney  S.  Thatcher,  in  the 
said  2d  count  of  the  said  declaration  of  him 
the  said  George  mentioned,  and  before  the 
giving  of  the  said  judgment  therein,  had  notice 
of  the  pendency  of  the  said  suit,  in  manner 
and  form  as  he,  the  said  'George  hath  in  the 
said  2d  count  of  the  said  declaration  of  him, 
*the  said  George,  in  that  behalf  alleged  [*32O 
(concluding  to  the  country). 

Demurrers  concerning  the  2d  count :  to  the 
1st,  2d  and  4th  pleas  to  that  count,  assign- 
ing for  causes,  as  to  the  1st  and  2d  pleas,  that 
they  deny  the  matters  contained  in  that  count, 
making  complete  issues,  without  setting  forth 
any  new  matter  whatever,  and  yet  conclude 
with  a  verification  ;  whereas  they  should  have 
concluded  to  the  country ;  and  assigning  for 
cause,  as  to  the  4th  plea,  that  it  is  double  in 
alleging  that  no  suit  was  commenced  within 
the  year,  &c. ;  and  also  that  the  plaintiff  neg- 
lected to  plead  that  fact  on  the  trial  in  the  C. 
P..  and  also  that  the  defendants  had  no  notice 
of  the  suit,  &c.  Joinder  in  demurrer. 
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Rejoinder  concerning  the  1st  count  to  the 
replication  to  the  4th  plea.  That  the  defend- 
ants had  not,  nor  had  either  of  them,  at  any 
time  after  the  commencement  of  the  said  suit 
by  the  said  Olney  Hines  against  the  said 
George,  in  the  said  replication  mentioned,  and 
before  the  said  judgment  therein,  any  notice 
of  the  said  suit ;  and  that  the  said  George  de- 
fended the  said  suit  without  the  privity  or 
knowledge  of  them,  the  said  defendants,  or 
either  of  them  ;  also  that  the  said  George  in  so 
as  aforesaid  defending  the  said  suit,  wholly 
oniitted  and  neglected  to  plead  thereto,  or  to 
give  in  evidence,  or  insist,  upon  the  trial 
thereof,  that  the  said  suit  was  not  brought  or 
commenced  against  him,  the  said  George, 
within  one  year  from  the  time  of  the  said  es- 
cape in  the  said  1st  count  mentioned  ;  and  so 
the  said  Francis,  &c.,  say  that  the  said  judg- 
ment against  the  said  George,  in  the  said  repli- 
cation mentioned,  was  recovered  against  him, 
the  said  George,  by  his  own  neglecl  and  de- 
fault (concluding  with  a  verification  and 
prayer  of  judgment,  &c.) 

Demurrer  to  this  rejoinder,  assigning  for 
cause,  that  it  is  double  in  denying  notice  of 
the  suit,  also  in  alleging  that  it  was  defended 
without  the  privity,  &c.,  of  the  defendants  ; 
also  in  alleging  that  the  plaintiff  omitted  to 
plead  or  give  in  evidence  the  Statute  of  Limit- 
ation ;  that  the  rejoinder  concludes  with  a  veri- 
fication, though  it  only  denies  matters  alleged  in 
the  replication.and  should,  therefore,  have  con- 
cluded to  the  country.  Joinder  in  demurrer. 
321]*  *Mr.  J.  C.  Spencer,  in  support  of  the 
demurrers,  insisted  : 

1.  That  the  4th  plea  to  the  1st  count  of  the 
declaration  was  bad,  because  it  set  up  matter 
in  defense  which  was  no  ba*r  to  the  action.  It 
is  a  plea  of  non  damnificatus,  and  hardly  that ; 
for  the  conclusion  is  not,  in  the  general  lan- 
guage of  such  a  plea,  that  the  plaintiff  had 
sustained  no  damages,  but  merely  that  he  had 
sustained  none  within  a  year  after  the  escape. 
The  plea  of  non  damnificatus,  in  its  broadest 
and  most  general  language,  would  not  be  ap- 
plicable It  is  confined  to  a  mere  bond  of 
indemnity.  This  is  not  so.  The  condition  is, 
that  the  jailer  shall  well  and  faithfully,  in  all 
things,  perform  and  execute  the  trust  reposed 
in  him,  &c.,  and  will  not,  at  any  time,  suffer 
any  prisoners,  committed  to  his  charge,  to 
•escape  from  the  prison,  through  his  neglect, 
until  legally  discharged,  &c.  The  declaration 
avers  that  he  permitted  an  escape,  an  act 
which,  per  se,  subjected  him  to  a  forfeiture  of 
the  bond  ;  and,  whether  the  plaintiff  had  sus- 
tained damages  or  not,  he  must  recover.  This 
very  point  was  decided  in  Andrus  v.  Waring, 
•20  Johns.,  153,  and  still  more  distinctly  in  the 
previous  case  of  Woods  v.  Rowan,  5  Johns.,  42. 

The  rejoinder  to  the  replication  to  that  plea 
is  also  bad,  for  the  same  reason.  It  not  only 
seeks  to  support  the  plea,  which  is  a  qualified 
non  damnificatus,  but  the  matter  which  it 
322*]*contains,  \»,  in  itself,  no  bar.  It  is  also 
bad  for  the  special  causes  assigned — duplicity 
^1  Ch.  PI.,  512),  and  a  wrong  conclusion,  being 
to  the  court  instead  of  the  country.  It  is  also 
a  departure  from  the  plea.  It  admits  that  the 
plaintiff  has  sustained  damages  ;  but  endeav- 
ors to  throw  the  fault  upon  him,  in  not  plead- 
ing the  Statute  of  Limitation.  The  plea  which 
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it  was  to  support,  denies  the  damages.  The 
departure  in  Andrus  v.  Waring  was  much  like 
this. 

The  1st  and  2d  pleas  to  the  2d  count  of  the 
declaration,  are  bad  for  the  special  cause  as- 
signed, viz. :  a  wrong  conclusion.  Each  should 
have  concluded  to  the  country  ;  because  they 
advance  no  new  matter,  but  take  issue  upon 
facts  which  are  fully  and  distinctly  set  forth  in 
declaring,  and  upon  which  direct  issues  should 
have  been  taken. 

The  4th  plea  to  the  2d  count  is  still  more 
objectionable.  It  is  not  only  double  or  triple, 
but  the  3d  averment  is  objectionable  upon  the 
same  ground  which  we  take  in  relation  to  the 
4th  plea  to  the  1st  count.  It  sets  up  matter 
which  is  substantially  bad,  and  forms  no  de- 
fense. The  bond  was  forfeited  eo  instanti  with 
Thatcher's  escape,  and  it  cannot  be  material 
whether  the  Statute  of  Limitations  had  run 
against  the  escape  or  not.  An  objection  of  this 
kind,  can,  at  most,  go  only  to  the  damages.  If 
each  fact  set  up  in  this  plea  would  constitute  a 
valid  defense,  they  cannot  be  joined. 

Mr.  J.  Platt,  contra.  To  determine  the  suffi- 
ciency of  the  4th  plea  to  the  1st  count,  it  is 
necessary  to  advert  not  only  to  the  condition 
of  the  bond,  as  set  forth  in  the  declaration,  but 
to  the  breaches  assigned.  The  condition  was 
correctly  stated  by  the  opening  counsel  ;  but 
the  only  breach  assigned  is,  that  the  jailer  per 
mitted  Thatcher  to  escape.  To  this,  alone,  the 
plea  was  intended  as  an  answer  ;  and  if  it  is, 
in  truth,  a  legal  answer  to  the  allegation  of  an 
escape,  the  plaintiff's  action  must  fail.  Being 
thus  narrowed  down  to  an  escape,  the  case  is 
altogether  distinguishable  from  that  of  Andrus 
v.  Waring,  relied  upon  by  the  plaintiff's  coun- 
sel. There  were,  in  that  case,  a  great  variety 
of  breaches  insisted  upon  ;  but  no  escape  from 
a  ca.  sa.  was  alleged.  The  latter  is  the  only  one 
insisted  upon  here,  which  the  plea  attempts 
*to  answer,  by  saying  that  the  sheriff  [*323 
was  not  sued  for  the  escape  till  all  actions  were 
barred  by  the  Statute  of  Limitation  of  one 
year  ;  and  that,  within  the  year,  the  sheriff  hud 
sustained  no  damages.  The  plea  has  all  the 
constituent  requisites  of  a  plea  of  non  damnifi- 
catus ;  and  the  success  of  the  sheriff's  action 
must  depend  upon  the  same  ground  as  if  the 
bond  had  been  one  of  mere  indemnity.  If  the 
two  allegations  of  the  plea  be  true,  there  is  no 
damage  to  the  Sheriff.  He  should  have  given 
notice  to  the  bail,  thrown  the  onus  on  them, 
and  pleaded  the  Statute  of  Limitations.  Hav- 
ing omitted  these  things,  the  whole  is  in  his 
own  wrong,  and  no  damages  are  sustained, 
within  the  meaning  of  the  condition.  His 
Honor,  Judge  Woodworth,  who  delivered  the 
opinion  of  the  court  in  Andrus  v.  Waring, 
remarks,  that  a  bond  like  the  one  there  in 
question,  was  not  to  be  regarded  as  a  bond  of 
indemnity  merely.  If  it  had  been  given  for 
indemnity,  he  admits  that  non  damnificatus 
would  be  a  good  plea.  It  was  not  necessary  to 
express  an  opinion  upon  this  point,  because 
the  rejoinders  were  clearly  bad,  as  being  a 
departure  from  the  plea  ;  so  that  the  demur- 
rers must  have  prevailed,  whether  the  plea  was 
good  for  anything  or  not.  Even  as  to  that 
bond,  therefore,  the  question  may  not  be  con- 
sidered as  fully  and  finally  settled  by  this 
court.  Is  it  the  less  so,  because  His  Honors' 
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opinion  was  founded  on  the  case  of  Woods  v. 
Rowan,  also  cited  for  the  plaintiff.  That  case 
does  decide,  that  a  bond  conditioned  against  an 
escape  is  not  technically  a  bond  of  indemnity, 
and  that  a  plea  of  non  damnificalu*  is,  there- 
fore, inapplicable  ;  but  it  has  been  repeatedly 
questioned,  and  finally  overruled.  It  followed 
the  case  of  TiUman  v.  Lanxing,  4  Johns.,  45, 
by  which  the  community  were  so  much  ag- 
itated, that  I  he  Legislature  interfered  by  a 
declaratory  Act.  in  1809  and  1810  (sess.  32,  ch. 
148;  sess.  83,  ch.  187  ;  and  vide  I  R.  L.,  429, 
sec.  6),  confining  an  escape  bond  to  the  pur- 
poses of  indemnity  merely,  and  finally  declar- 
ing, in  terms,  that  the  bond  shall  be  for  in- 
demnity only.  About  the  same  time,  the  case 
of  Jantrn  v.  Hilton,  10  Johns.,  549,  and  Barry 
v.  Mandell,  10  Johns.,  563,  in  the  Court  of 
Errors,  overruled  two  former  decisions ;  and 
the  court  declared  that,  independent  of  the 
;$24*J  *statute,  and  upon  common  law  prin- 
ciples, the  bond  was  a  mere  indemnity.  If  so, 
according  to  the  doctrine  of  all  the  cases,  it  is 
enough  for  us  to  plead  non  damnificatus.  This 
is  admitted  in  Andrus  v.  Waring.  The  dec- 
laration here  assigns  the  escape  alone  for 
breach,  and,  quoad  hoc,  the  question  is  pre- 
cisely like  that  in  relation  to  a  bond  for  the 
jail  liberties.  In  Andi-u*  v.  Waring  the  plaint- 
iff proceeded  upon  much  broader  grounds. 
The  declaration  was  in  debt  on  bond,  gen- 
erally, without  noticing  the  condition.  Upon 
oyer  the  condition  was,  that  one  of  the  de- 
fendants should  well  and  duly  perform  the 
office  of  deputy -sheriff,  in  all  things  according 
to  law,  and  should  render  a  just  and  true 
account  of  all  business  that  should  come  into 
his  hands,  as  a  deputy-sheriff  ought  to  do,  &c. 
His  Honor,  Judge  Wood  worth,  may  very 
properly  have  said,  that  non  damnificatus  was 
a  bad  plea  at  this  stage  of  the  pleadings, 
because  the  matter  was  left  open,  and  it  was 
not  seen  to  what  point  it  might  come.  It  was 
not  narrowed  down,  as  here,  to  an  escape 
only.  It  did  not  appear  what  the  plaintiff 
would  go  for  ;  whether  for  moneys  not  ac- 
counted for,  or  neglect  in  the  not  serving  proc- 
ess, or  for  an  escape.  A  plea  or  averment  may 
be  good  in  one  stage  of  the  record,  though  it 
would  be  bad  in  another.  No  matter  what  fol- 
lowed that  plea.  Being  bad  at  the  point  where 
it  was  put  in,  nothing  which  succeeded  could 
make  it  good,  even  though  the  matter  might 
have  been  so  narrowed  as  to  render  the  plea 
afterwards  applicable,  provided  it  had  been 
reserved  for  a  future  purpose.  That  case  is, 
therefore,  not  applicable  here. 

But  whatever  be  the  merits  of  the  plea,  it  is 
said  we  have  departed  from  it  in  the  rejoinder 
to  which  the  demurrer  is  taken.  If  we  have 
done  so,  as  the  act  consists  merely  in  following 
where  the  plaintiff  led  us,  it  cannot  be  imputed 
to  us  as  a  fault.  The  departure  will  be  found 
in  the  replication.  This  sets  up  a  recovery 
against  M'Clure,  and  notice  of  the  suit  in 
which  the  recovery  was  had.  Not  a  word  of 
this  in  the  1st  count  of  the  declaration.  And 
is  the  plaintiff  warranted  in  urging  against  us, 
as  a  departure,  the  introduction  of  facts  which 
form  an  answer  to  his  replication  ?  He  shifts 
his  ground,  and,  by  the  replication,  attempts 
1*25*]  *to  ingraft  into  the  1st  count  the  clos- 
ing averments  of  the  2d.  He  enlarges  the  1st 
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count,  by  setting  forth  facts  entirely  independ- 
ent of,  and  disconnected  with  it  ;  calls  upon  us 
for  an  answer,  and  then  censures  us  because 
we  have  complied  with  the  necessity  which  he 
imposed. 

There  is  but  a  single  demurrer  to  the  1st, 
2d  and  4th  pleas  to  the  2d  count ;  and  if  we 
maintain  any  one  plea  included  in  the  joint 
demurrer,  we  must  prevail.  The  2d  count  sets 
forth  the  bond,  condition,  commitment  and 
escape,  an  action  brought  for  that  escape,  no- 
tice to  the  defendants  during  the  pendency  of 
the  suit,  and  finally,  a  recovery  for  the  escape 
against  the  sheriff.  The  1st  plea  denies  the 
escape  and  notice  of  the  suit ;  the  2d  denies 
the  commitment  and  notice  of  the  suit ;  and 
the  third  denies  the  commencement  of  a  suit 
within  the  year,  notice  of  its  pendency,  and 
that  the  sheriff  availed  himself  of  the  Statute 
of  Limitation  ;  and  all  these  pleas  conclude 
with  a  verification. 

To  determine  the  manner  in  which  these 
pleas  should  conclude,  it  is  necessary  to  con- 
sult three  classes  of  cases.  One  relates  to  a 
plea  containing  a  simple  negative  of  a  naked 
fact,  in  which  case  ii  should  conclude  to  the 
country  ;  a  second  class  is,  where  it  sets  forth 
a  new  fact,  or  a  new  set  of  facts,  by  way  of 
avoidance,  when  it  should  conclude  to  the 
court ;  and  there  is  yet  a  third  class  of  cases, 
where  the  conclusion  is  good  either  way. 
Hedges  v.  Sandon,  2T.  R.,  459,  belongs  to  the 
latter  "class.  To  a  declaration  upon  bond,  the 
defendant  pleaded  that  it  was  given  for  a  gam- 
ing debt ;  to  which  the  plaintiff  replied,  that 
it  was  given  for  money  justly  due,  and  not  for 
a  gaming  debt ;  and  it  was  held  that  the  rep- 
lication might  conclude  either  to  the  country,, 
or  with  an  averment ;  and  per  Buller,  J.,  "the 
general  rule  is  that  which  has  been  stated  by 
my  brother  Ashhurst.  If  the  replication  put 
the  whole  substance  of  the  defendant's  plea  in 
issue,  he  may  conclude  to  the  country.  At  the 
same  time,  there  are  exceptions  to  that  rule, 
and  there  many  cases  in  which  the  conclusion 
is  good  either  way."  And  he  illustrates  the- 
proposition  bv  the  case  of  Sandford  v.  Rogers, 
2  Wils.,  *113.'  "That  was  (says  he)  [*326 
an  action  for  goods  sold.  Plea,  judgment  re- 
covered in  the  K.  B.  for  the  same  promises. 
Replication,  nitl  tiel  record,  et  fioc  paratvn  eat 
verificare.  Demurrer,  and  special  causes 
shown,  that,  by  the  replication,  the  issue 
upon  the  plea  in  bar  is  complete,  and  the 
plaintiff  ought  not  to  have  concluded  by  a  gen- 
eral averment  only.  After  argument,  judg- 
ment was  given  for  the  plaintiff.  The  court 
thought  that  the  issue  was  completely  joined  ; 
and  therefore  the  conclusion  might  have  been 
otherwise ;  but,  inasmuch  as  the  precedents 
were  of  conclusions  with  an  averment,  they 
were  for  supporting  it.  They  said  there  was 
no  general  rule  to  be  laid  down  as  to  these 
things.  Practice  had,  in  many  instances,  al- 
lowed special  pleas,  which  amount  to  the  gen- 
eral issue  ;  so  conclusions  with  an  averment, 
where  they  may  be  to  the  country.  And  they 
said,  that  in  Gardiner  v.  Fisher,  Mich. ,  t  Geo.  I., 
the  defendant  pleaded  another  action  pending; 
the  plaintiff  replied,  that  the  cause  of  action 
was  different,  obnque  hoc,  that  the  cause  of 
action  in  this  and  the  former  were  the  same  as 
alleged  in  the  plea,  et  hoc  paratvs  est,  &c. 
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Special  demurrer,  because  the  replication 
should  have  concluded  to  the  country  ;  but 
judgment  was  given  to  answer  over,  because 
the  traverse  makes  the  point  more  certain.  Sir 
Raym.,  199  ;  1  Vent.,  101  ;  2  Keb.,  692,  8.  P.  F. 
But  they  concluded  with  saying  it  might  be 
either  way.  So  are  all  the  cases,  except  that 
of  Mulliner  v.  Wilkes,  which  was  passed  over 
without  much  notice.  Therefore,  I  am  of 
opinion  that,  in  such  cases,  the  conclusion  may 
be  either  way."  Mr.  Justice  Ashurst  said  :  "I 
thought  that  this  case  had  been  so  well  settled 
by  a  variety  of  modern  determinations,  that  it 
was  not  even  intended  to  be  argued.  The  gen- 
eral rule  is  this  :  where  the  replication  denies 
the  whole  substance  of  the  defendant's  plea, 
there  the  plaintiff  may  tender  issue,  and  con- 
clude to  the  country.  But  where  he  selects  one 
out  of  several  facts,  he  may  traverse  that  one, 
and  conclude  with  a  verification."  The  rule 
laid  down  by  Ashurst,  .].,  extends,  in  terms, 
to  this  very  case  ;  viz. :  the  1st  and  2d  pleas 
demurred  to.  Certain  facts  are  selected  from 
the  declaration,  by  each  plea,  and  denied. 
327*]  This  warrants  the  Conclusion  of  el  lioc 
paralus,  &c.  And  vide  1  Saund.,  103  a,  n.  1. 

As  to  duplicity  in  the  rejoinder  to  the  repli- 
cation to  the  4lh  plea  to  the  1st  count  and  in 
answer  to  the  objection  of  duplicity  to  any  of 
the  pleadings,  it  is  true,  the  general  position 
will  be  found  in  Co.  Litt.,  304  a,  that  a  plea, 
containing  a  multiplicity  of  distinct  matters 
to  one  and  the  same  thing,  whereunto  several 
answers  (admitting  each  of  them  to  be  good) 
are  required,  is  not  allowable  in  law.  But 
this  case  does  not  come  within  that  rule.  The 
averments  are  not  of  distinct  matters,  or  inde- 
pendent facts,  requiring  separate  answers,  but 
all  the  facts  go  to  the  same  point  of  defense. 
All  the  facts  averred  are  necessary  to  the  de- 
fense. Abundant  authority  illustrating  this 
distinction  is  to  be  found  in  the  books.  Rob- 
inson v.  Bayley,  1  Burr.,  316  ;  Pntclier  v. 
Sprague,  2  Johns.,  462;  1  Chit.  PI.,  512; 
Plowd.,  193,  194;  Currie  v.  Henry,  2  Johns., 
433.  Courts  are  liberal  in  allowing  these  pleas, 
where  there  is  the  remotest  tendency,  in  the 
several  matters,  to  a  single  point ;  though  there 
is  good  sense  in  the  rule  which  denies  plain 
and  palpable  duplicity.  After  laying  down 
the  premises  in  the  plea,  that  the  Statute  of 
Limitation  had  run,  and  following  it.  in  the 
rejoinder,  with  the  fact  that  no  notice  of  the 
suit  pending  was  given,  and  no  limitation 
pleaded,  the  concluding  clause  is  mere  matter 
of  inference,  and  may  be  rejected  as  surplus- 
age. It  was  necessary  to  say,  the  Sheriff 
neither  pleaded,  gave  notice  or  otherwise 
availed  himself  of  the  defense,  after  saying 
that  the  suit  was  barred.  The  whole  is  a  meie 
allegation  that  he  did  not  use  due  and  legal 
means  of  defense.  Yet  we  might  have  been 
liable  on  another  contingency,  although  the 
suit  was  barred;  as  if  the  Sheriff  had  given  us 
notice,  and  troubled  his  head  no  further  about 
it,  and  we  had  suffered  judgment  to  go  against 
him.  It  was,  therefore,  necessary,  in  order 
to  exclude  all  cause  of  action,  to  show  that  we 
had  no  notice  of  the  suit.  The  rejoinder  em- 
bodies the  whole  merits  of  the  defense. 

The  same  remarks,  so  far  as  duplicity  is 
concerned,  apply  both  to  the  4th  plea  to  the  2d 
328*J  count,  and  the  rejoinder  to  *the  replica- 
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tion  to  the  4th  plea  to  the  1st  count,  when  taken 
in  connection  with  the  plea  which  it  follows. 

Mr.  Spencer,  in  reply,  did  not  deem  it  nec- 
essary, indeed  it  would  hardly  be  decorous,  to 
enter  into  a  systematic  vindication  of  the  late 
judgment  of  this  court,  in  Andrus  v.  Waring, 
against  the  criticisms  of  the  gentlemen.  But 
he  would  ask  the  indulgence  of  the  court  in 
remarking,  that  the  history  given,  of  conflict- 
ing decisions,  and  legislative  declarations,  re- 
late entirely  to  another  species  of  bond— a  bond 
given  by  the  sureties  of  a  prisoner  on  execu- 
tion, to  secure  him  the  jail  liberties.  Without 
much  regard  to  the  wording  of  that  contract, 
it  is  finally  settled,  that  it  is  one  of  mere  in- 
demnity. By  the  force  of  legislative  Acts, 
and  the  decisions  of  our  tribunals,  it  forms  an 
exception  to  the  rule  which  applies  to  all 
other  bonds  similarly  worded.  It  is  sufficient 
to  reply,  that  neither  Andrus  v.  Waring  nor 
this  case  are  actions  upon  such  a  bond.  The 
former  was  on  a  bond  from  a  deputy-sheriff, 
and  the  present  on  a  bond  from  a  jailer,  con- 
ditioned against  defaults  in  the  execution  of 
their  respective  offices,  against  suffering  es- 
capes, &c.  The  reasoning  of  the  judge,  there- 
fore, in  Andrus  v.  Waring,  is  sound,  and  ac- 
cords with  the  rule  which  governs  in  these 
cases.  Holmes  v.  Rliodes,  1  Bos.  &  P.,  638,  re- 
ferred to  in  Andrus  v.  Waring,  is  a  case  as 
strongly  to  our  purpose  as  Woods  v.  Rowan,  5 
Johns.,  42.  The  reasoning  of  the  court  in 
Andrus  v.  Waring  was  pertinent  and  neces- 
sary, and  moreover  directly  applicable  to  the 
plea  of  non  damnificatus  in  this  case.  The 
question  was  the  same  as  here,  upon  the  4th 
plea  to  the  1st  count ;  although  the  plaintiff 
might  not  have  specifically  pleaded  his  dam- 
ages in  the  same  stage  of  the  record.  It  is  said, 
we  have  narrowed  down  our  claim  to  the  es- 
cape. So,  in  Andrus  v.  Waring,  the  demand 
was  narrowed  to  a  point,  which  would  as 
much  warrant  a  plea  of  non  damnificatus  as  the 
present  declaration.  It  was  seen,  from  the 
nature  of  the  bond,  on  oyer,  what  breaches 
alone  the  plaintiff  could  insist  upon,  and  non 
damnificatus  would  reach  either  of  them  as 
effectually  as  the  present.  One  branch  of  the 
condition  was,  that  the  deputy  should  pav 
*over  moneys,  which,  from  its  nature.  [*32S> 
must  have  been,  and  was  followed  by  an 
averment  that  he  had  neglected  this,  and 
thrown  the  duty  upon  the  plaintiff,  by  which 
the  latter  had  received  damage.  The  same 
remark  is  applicable  to  all  the  breaches. 

The  duplicity  in  the  rejoinder  is  almost  too 
plain  to  admit  of  demonstration.  It  sets  up 
three  distinct  matters,  relating  to  as  many  dis- 
tinct allegations  in  the  assignment  of  breaches; 
and  how  is  it  possible  to  dispose  of  the  several 
issues  to  be  joined  upon  these  matters,  by  a 
single  finding  in  lliepoxten? 

Several  cases  were  cited  by  the  gentleman, 
as  to  the  manner  in  which  pleas  are  to  con- 
clude ;  the  general  rule  upon  which  we  insist 
is  not  denied,  and  the  cases  cited  merely  go 
to  show  a  well  established  and  admitted  ex- 
ception in  the  plea  or  replication  of  mil  ttel 
record.  Some  elementary  writers,  it  is  true, 
have  confounded  the  conclusion  of  this  pica 
with  a  conclusion  upon  mutter  in  paix.  In 
relation  to  this,  disconnected  with  matter  of 
record,  Chilly  (1  Chit.  PI.,  535  to  539)  recon 
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ciles  all  the  cases  to  the  distinction  that,  where 
new  matter  is  introduced,  a  verification  is 
proper  •  but  where  denial  is  interposed,  either 
to  the  whole  substance  of  the  declaration  or 
plea,  or  to  any  insulated  fact  which  they  con- 
tain, the  proper  and  only  conclusion  is  to  the 
country.  The  single  anomaly  which  he  al- 
lows is,  where  the  traverse  relates  to  a  matter 
of  record.  Then  suppose  the  matters  do  all 
tend  to  one  point,  in  the  4th  plea  to  the  sec- 
ond count,  and  the  rejoinder  in  support  of  the 
4th  plea  to  the  1st  count,  being  no  more  than 
simple  denials  of  matter  in  pat*,  they  should 
not  conclude  with  the  verification.  What  is 
the  pleader  to  do  ?  Carry  on  a  perpetual  neg- 
ative, at  the  will  of  the  defendant?  In  this 
way,  the  plaintiff  can  never  command  an  issue, 
and  prepare  his  cause  for  trial. 

It  is  said  the  rejoinder  contains  all  the 
merits  of  the  former  pleas.  If  so,  it  may 
be  added,  that  it  contains  all  their  faults. 
Neither  the  plea  principally  in  question,  nor 
the  rejoinder,  contain  matter  which  will  con- 
stitute a  bar,  if  the  substance  alone  is  to  be 
regarded.  That  the  action  was  not  brought 
against  the  sheriff  within  one  year  is  no  bar. 
33O*]  *The  Statute  of  Limitation  was  a  privi- 
lege personal  to  the  sheriff.  It  is  confined  to 
him.  The  statute  has  not  extended  it  to  the 
bail.  They  are  not  embraced,  either  in  its 
terms,  or  its  policy.  Notice  of  the  suit  pend- 
ing was  not  necessary.  Denying  this  was 
a  mere  anticipation  of  what  the  plaintiff 
might  possibly  have  replied,  to  sustain  his 
action  upon  some  point  not  yet  arisen.  You 
might  as  well  anticipate  the  defense  of  infancy, 
by  averring  in  your  declaration  that  goods 
were  necessaries. 

Again  :  having  shown  that  if  the  rejoinder 
is  a  mere  negative.the  conclusion  is  wrong, we 
say,  if  it  puts  in  new  matter,  it  is,  therefore, 
a  departure,  and  no  matter  how  it  concludes. 
Let  the  defendant  choose  either  horn  of  the 
dilemma,  it  is  alike  fatal  to  his  rejoinder. 

Curia,  per  SUTHERLAND,  J.  The  first 
point  made  by  the  plaintiff  is,  that  the  4th 
plea  to  the  1st  count  of  the  declaration  is  bad, 
as  it  sets  up  matter  of  defense  which  is  no 
bar. 

The  action  is  brought  by  the  plaintiff,  as 
late  Sheriff  of  the  County  of  Steuben,  upon  a 
bond  given  bv  Benjamin  Parker,  the  jailer, 
and  the  defendants  as  his  sureties,  conditioned 
that  he  should  well  and  faithfully,  in  all 
things,  perform  and  execute  the  trust  reposed 
in  him  as  jailer,  during  his  continuance  in 
office,  without  fraud,  deceit  or  oppression ; 
and  that  he  would  not,  at  any  time,  suffer  any 
prisoner  committed  to  his  charge  to  escape 
from  the  prison,  through  his  neglect  until 
legally  discharged.  The  1st  count  of  the  dec- 
laration, after  stating  the  bond  and  condition, 
avers,  that  after  giving  the  bond,  and  while 
Parker  was  jailer,  one  Thatcher  was  commit- 
ted to  the  jail  under  a  ca.  «a.  at  the  suit  of 
one  Hines  ;  and  that  after  he  was  so  commit- 
ted, Parker,  being  jailer,  negligently  suffered 
and  permitted  him  to  escape;  by  means  where- 
of the  plaintiff  sustained  damage,  &c.  To 
this  count  the  defendant  pleaded  four  separ- 
ate pleas,  the  last  only  of  which  is  in  ques- 
tion. It  is,  that  Hines  (the  plaintiff  in  the 
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ixecution)  did  not,  within  one  year  from  the 
time  of  the  escape,  prosecute  an  action  for  it 
against  the  plaintiff  ;  and  further,  that  the 
plaintiff  did  not,  at  any  time,  within  the  year, 
*sustain  any  damage  by  reason  of  the  [*33 1 
escape.  Vide  1  R.  L.,  427,  sec.  26.  To  this 
plea  the  plaintiff  replied,  that  after  the  escape 
of  Thatcher,  Hines  prosecuted  an  action  of 
debt  against  the  plaintiff  for  the  escape,  and 
recovered  judgment ;  and  that  while  the  suit 
was  pending,  and  before  judgment,  the  de- 
fendants bad  notice  of  it.  To  this  replication, 
the  defendants  rejoin  that  they  had  not  notice 
of  the  suit  before  judgment ;  that  the  defense 
was  conducted  without  their  privity  or  knowl- 
edge, and  the  plaintiff  wholly  omitted  to  plead 
or  otherwise  avail  himself  of  the  fact  that  the 
Statute  of  Limitation  had  run  against  the 
escape  ;  and  so,  they  sav,  the  judgment  recov- 
ered against  the  plaintiff  was  so  recovered  by 
his  own  neglect  and  default.  This  rejoinder 
the  defendants  concluded  with  a  verification  ; 
and  the  plaintiff  demurs  to  it  for  two  special 
causes,  viz.:  duplicity  and  a  wrong  conclu- 
sion. 

Neither  of  the  two  formal  exceptions  are 
well  taken.  The  rejoinder  is  not  double  with- 
in the  sense  of  the  rule  relied  upon.  The  sev- 
eral matters  which  it  contains  all  tend  to  the 
same  conclusion.  The  point  or  main  propo- 
sition which  it  seeks  to  establish  is,  that  the 
judgment  which  Hines  recovered  against  the 
plaintiff,  was  recovered  against  him  through 
his  own  neglect  or  default,  in  not  availing 
himself  in  his  defense  of  the  fact  that  the  suit 
was  not  commenced  within  a  year  after  the 
escape.  In  order  to  maintain  that  proposi- 
tion, the  defendants  aver,  first,  that  they  had 
no  notice  of  the  suit ;  and  that  the  plaintiff 
defended  it  without  their  privity  or  knowl- 
edge. But  this,  of  itself,  is  no  ground  of 
defense  ;  for  if  the  plaintiff  had  set  up  every 
matter  of  defense  within  the  power  of  the 
defendants,  they  were  not  injured  by  the 
omission.  This  became  important,  therefore, 
only  when  connected  with  the  subsequent 
averment,  that  the  plaintiff  omitted  to  avail 
himself  of  a  legal  defense.  Nor  would  the 
latter  averment,  alone,  have  been  sufficient. 
The  plaintiff,  in  his  replication,  had  distinctly 
charged  the  defendants  with  notice  of  the  suit. 
If  that  averment  is  material,  and  the  defend- 
ants had  omitted  all  answer,  the  notice  would 
have  stood  confessed  upon  the  record  ;  and 
been  a  complete  answer  to  the  allegation  that 
the  plaintiff  had  not  availed  himself  of  every 
legal  matter  of  defense.  The  two  averments, 
therefore,  form  one  connected  propo-  [*332 
sition  ;  and  are  constituent  parts  of  the  same 
entire  defense.  1  Chit.  PL,  512  ;  1  Burr., 316; 
2  Johns.,  433;  Id.,  462. 

The  rejoinder  properly  concluded  with  a 
verification.  The  averment  that  the  plaintiff 
neglected  to  avail  himself  of  the  fact  that  the 
suit  of  Hines  was  not  commenced  within  a 
year  after  the  escape,  was  new  matter.  The 
plea  alleges  merely,  that  the  suit  was  not  com- 
menced within  the  year.  The  replication 
answers  that  allegation,  by  averring  that  the 
defendants  had  notice  of  the  suit.  The  rejoin- 
der denies  the  notice  ;  and  then  adds  that  the 
plaintiff  neglected  to  avail  himself  of  that 
defense.  Whether  this  be  a  departure  from 
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the  plea  or  not  is  a  distinct  question  ;  but  it  is 
clearly  new  matter  ;  and  brings  the  rejoinder 
within  the  established  rule  of  pleading,  that 
whenever  new  matter  is  introduced  on  either 
side,  the  conclusion  must  be  with  a  verifica- 
tion. 1  Chit.  PI.,  537  ;  1  Saund.,  103,  n.  1. 

But  the  material  inquiry  is,  whether  the  plea 
and  rejoinder  are  good  in  substance.  The 
plea  is  substantially  one  of  non  damnificatus. 
This  is  a  good  plea  in  all  cases  where  the  con- 
dition is  to  indemnify  and  save  harmless ; 
because  it  answers  the  condition  in  terms. 
But  it  is  good  in  that  case  only.  1  Saund., 
117,  n.  1;  Codner  v.  Dolby,  Cro.  Jac.,  363; 
Horseman  v.  Obbins,  /d.,634  ;  Hulland  v.  Mai- 
ken,  2  Wils.,  126  ;  Manser's  case,  2  Rep.,  4; 
Woods  v.  Rtncan,  5  Johns.,  42  ;  Andrus  v. 
Waring,  20  Johns. ,  153.  The  plea  should  go 
to  the  right  of  action — not  to  the  question  of 
damages.  The  plaintiff,  so  far  as  it  depends 
upon  the  pleadings,  shows  his  right  to  recover, 
by  setting  forth  the  bond  and  its  condition, and 
alleging  a  breach  of  that  condition,  either  gen- 
eral or  special,  as  the  case  may  require.  If 
the  defendant,  by  his  plea,  admit  that  the  con- 
dition has  been  broken,  he  concedes  the 
plaintiff's  right  to  recover  ;  and  by  not  deny- 
ing the  breach  assigned,  but  instead  of  doing 
this,  interposing  the  general  plea  of  non  dam- 
nificatus, he,  in  effect,  admits  the  breach.  In 
this  case,  the  part  of  the  condition  alleged  to 
be  broken  is,  that  Parker  would  not,  at  any 
time,  suffer  any  prisoner  to  escape.  The  plea 
is,  that  the  plaintiff  did  not  suffer  any  damage 
333*]  by  the  escape.  *The  escape,  and  con- 
sequently, the  breach  of  the  condition,  are 
thus  admitted  ;  and  the  right  of  action  fol- 
lows. Andrus  v.  Waring,  20  Johns.,  153,  is 
in  point.  That  was  an  action  upon  a  bond 
given  by  a  deputy-sheriff  to  his  principal. 
The  condition,  so  far  as  it  related  to  the  ques- 
tion raised  upon  the  pleadings,  was  substan- 
tially the  same  as  in  this  case.  It  was  held 
not  to  be  a  bond  of  indemnity  ;  and  the  plea 
of  non  damnififatus  was  overruled  as  inappli- 
cable. The  rejoinder  is  bad  for  the  same  rea- 
sons, and  must  follow  the  fate  of  the  plea. 
It  admits  the  breach  of  the  condition,  alleging 
that  the  plafhtiff  might  have  avoided  the  con- 
sequence only  of  that  breach. 

The  second  count  of  the  declaration  differs 
from  the  first  only  in  this,  that  it  sets  forth  the 
suit  and  recovery  by  Hines  against  the  plaint- 
iff for  the  escape  of  Thatcher,  and  avers  notice 
of  that  suit  to  the  defendants.  The  first  plea 
to  this  count  denies  the  escape  of  Thatcher, 
and  notice  of  Hines'  suit  against  the  plaintiff; 
and  concludes  with  a  verification.  The  second 
plea  denies  that  Thatcher  was  committed  to 
jail  while  Parker  was  jailer,  with  notice  of 
Hines'  suit  ;  and  also  concludes  with  a  verifi- 
cation. As  to  the  third  plea,  there  is  no  ques- 
tion, the  plaintiff  having  replied  and  taken  is- 
sue upon  it,  The  fourth  plea  alleges  that  the 
suit  of  Hines  against  the  plaintiff  was  not 
commenced  within  a  year  after  the  escape  ; 
that  the  defendants  had  no  notice  of  the  suit  ; 
and  that  the  plaintiff  did  not  avail  himself,  in 
his  defense,  of  the  fact  that  it  was  barred  by 
the  Statute  of  Limitation.  The  plaintiff  de- 
murred to  the  first,  second  and  fourth  pleas 
specially  ;  and  one  cause  of  demurrer  assigned 
both  to  the  first  and  second  pleas  is,  that  they 
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should  have  concluded  to  the  country,  and  not 
to  the  court.  The  exception  is  well  taken. 
Those  pleas  deny  the  whole  substance  of 
the  declaration.  In  such  case  the  plea  should 
conclude  to  the  country.  1  Chit.  PI.,  535 ;  2 
T.  R. ,  439.  The  fourth  plea  is  good  in  form, 
but  bad  in  substance,  for  the  reasons  which 
have  already  been  given  in  relation  to  the 
fourth  plea  to  the  first  count. 

Judgment  for  the  plaintiff  upon  all  the  demur- 
rers. 

Cited  in— 4  Cow.,  259 ;  7  Cow.,  452 ;  43  Barb.,  101 : 15 
Minn.,  468. 
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Plaintiff  Non-resident — Liability    of   Attorney 
for  Costs. 

Where  the  original  plaintiff  is  a  non-resident  of 
this  State,  his  attorney  is  liable  to  pay  the  costs  of 
setting:  aside  an  attachment  for  irregularity.granted 
against  the  sheriff  for  not  bringing  in  the  body. 

The  people  are  merely  a  nominal  party  and  the 
case  is  within  the  spirit  of  the  13th  rule  of  Jan. 
Term,  1799. 

IN  Oct.  Term,  1823,  an  attachment  was 
granted  against  the  defendant  for  not 
bringing  in  the  bodies  of  Wallace  and  Baker, 
in  a  cause  at  the  suit  of  Butterfield,  which,  at 
the  last  Feb.  Term,  was  set  aside  as  irregular, 
with  costs.  The  plaintiff,  Butterfield,  being  a 
non-resident  of  the  State. 

Mr.  John  Porter  now  moved  for  a  rule  re- 
quiring his  attorneys  to  pay  the  costs,  within 
the  13th  general  rule  of  Jan.  Term,  1799. 

Mr.  J.  Platt,  contra,  said  the  application  cer 
tainly  does  not  come  within  the  terms  of  that 
rule.  The  plaintiffs  in  this  suit  are  not  non- 
residents. 

Curia.  True,  but  the  people  are  a  nominal 
party.  The  suit  is  really  in  favor  of  Butter- 
field  ;  and  the  defendant  comes  within  the 
spirit  of  the  rule. 

Motion  granted. 


IN  THE  MATTER  OF  MASCRAFT 

v. 
VAN  ANTWERP,  Sheriff  of  Albany. 

Adeertinement  of  Sale  on  Execution — Certificate 
of  Sale,  Should  not  State  Another  Execution 
Subsequently  Received  by  Sheriff— Statement 
of  Purchase  Money. 

A  sheriff  who  advertises  for  sale  on  but  one  execu- 
tion, cannot  sell  under  that  and  another  execution, 
coming'  subsequently  to  his  hands,  by  virtue  of  the 
same  advertisement. 

On  a  sale  of  lands,  the  whole  purchase  money 
should  be  inserted  in  the  certificate  of  sale. 

MAY  11,  1824,  a  fi.  fa.   was  issued,  and  de 
livered  to  the  sheriff  of  Albany,  in  favor 
of  Stephen   P.    Schuyler.   against   Benjamin 
Covell,  for  $00.09,  on  a  judgment  obtained  in 
H  justice's   court,  a  transcript    whereof   had 
been  filed  in  the  clerk's  office,  May  6,  1824. 
!  On  this  execution,  the  sheriff  advertised  for 
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sale  two  small  lots  in  Watervliet,  to  be  sold 
June  23,  1824.  The  execution  upon  Schuy- 
ler's  judgment  was  delivered  to  the  sheriff 
May  11  1824,  and  on  the  same  day  another/. 
fa  was  delivered  to  a  deputy  of  the  same 
sheriff  against  Covell,  in  favor  of  John  V. 
Fassett  and  William  I.  Seldon  for  $113.72  on 
a  judgment  in  this  court,  docketed  Mar.  18, 
1824  ;  but  the  advertisement  of  sale  did  not  in- 
clude this  execution,  which  was  delivered  at  a 
335*]  later  *hour  in  the  day  than  that  of 
Schuyler.  At  the  time  and  place  appointed  in 
the  advertisement,  the  two  lots  were  sold,  both 
executions  being  then  in  the  sheriff's  hands, 
which  was  known  to  the  purchaser  at  the 
sale.  William  Mascraft  purchased,  at  a  bid  of 


The  question  was  now  submitted  by  Mr.  J. 
V.  N.  Yates,  in  behalf  of  Mascraft,  and  Cor- 
nelius Van  Antwerp,  the  sheriff,  in  person, 
whether  in  the  certificate  of  sale  he  ought  to 
state  both  executions,  so  as  to  entitle  the  pur- 
chaser to  all  the  benefits  of  a  sale  under  both. 

It  was  insisted,  in  behalf  of  Mascraft,  that 
when  a  sheriff  advertises  on  one  execution, 
and  subsequently  receives  another,  the  sale 
proceeds  on  both,  without  requiring  a  second 
advertisement.  A  debtor's  property  might 
never  be  sold,  if  every  execution,  as  it  came 
to  hand,  required  another  advertisement. 

The  sheriff  submitted,  that,  as  the  advertise- 
ment specified  but  one  execution,  the  certifi- 
cate of  sale  should  be  confined  to  that  alone. 

Curia.  As  the  sheriff  advertised  on  one  ex- 
ecution only,  he  can  state  no  other  in  the  cer- 
tificate or  deed  of  sale  ;  but  the  whole  sum 
bid  by  Mascraft  should  be  inserted,  that  the 
debtor  or  a  creditor,  coming  to  redeem,  may 
know  the  amount  of  principal  and  interest  he 
is  to  pay,  and  the  purchaser,  on  the  other 
band,  be  secure  of  receiving  the  amount 
which  he  has  paid. 

Rule  accordingly.  • 
Cited  in—  I  How.  Pr.,  230  :  17  Abb.  Pr.,  150. 


BEARD  v.  VAN  WICKLE. 

Declaration  on  Promissory  Notes — Joinder  of 
Money  Counts — Judgment  by  Default — As- 
sessment of  Damages. 

Where  the  general  money  counts  are  joined  with 
one  on  a  promissory  note  in  the  same  declaration, 
it  ia  erroneous  for  the  clerk  to  assess  the  damages 
without  first  entering  a  nolle  prosequi  as  to  the 
money  couuta. 

In  auch  a  case,  the  defendant  cannot  compel  the 
plaintiff  to  enter  a  nolle  prosequi,  and  it  is  at  his  op- 
tion, toMMH  damages  by  a  jury,  though  his  claim 
be  founded  on  the  note  alone. 

Citations— 2  Cow.,  36  to  39,  n.  (/). 

THE  plaintiff  declared  upon  a  promissory 
note  of  about  $103,  and  joined  the  money 
336*]  counts  in  the  same  declaration.  Judg- 
ment having  passed  against  the  defendant  by 
default,  the  plaintiff  assessed  his  damages 
upon  a  writ  of  inquiry,  which  the  defendant 
now  moved  to  set  aside,  on  the  ground  that  the 
damages  should  have  been  assessed  by  the 
clerk,  inasmuch  as  the  plaintiff's  demand  was 
US 


confined  to  the  promissory  note,  upon  which 
alone  he  claimed  damages  before  the  jury  ; 
that  the  defendant  ought  not  to  be  subjected 
to  the  additional  costs  of  a  writ  of  inquiry  ; 
and  Laws,  sess.  41,  ch.  259  sec.  10  ;  and  1 
Dunl.  Pr.,  384,  were  cited  in  support  of  the 
motion. 

Mr.  It.  S.  Church,  for  the  motion. 

Mr.  W.  Sisson,  contra. 

Curia.  The  plaintiff  cannot  have  his  dam- 
ages assessed  by  the  clerk,  where  the  declara- 
tion includes  the  money  counts,  with  a  count 
upon  a  promissory  note,  without  first  entering 
a  nolle  prosequi  upon  the  former.  Burr  v, 
Waterman,  2  Cow.,  36  to  39,  notef.  The  de- 
fendant cannot  compel  the  plaintiff  to  enter  a 
nollf:  prosequi.  This  is  at  his  option  ;  and,  of 
course,  he  must  choose  whether  he  will  pro- 
ceed by  assessment  before  the  clerk,  or  a  writ 
of  inquiry. 

Motion  denied,  with  costs. 


THE  PRESIDENT,  DIRECTORS  ANLV 
COMPANY  OF  THE  BANK  OF  CO- 
LUMBIA, v 

SOUTHERLAND,  Impleaded  with 

SOUTHERLAND. 

Paying  Money  into  Court — Practice. 

Forms  and  practice,  on  paying  money  into  court. 

The  sum  paid  is  to  deemed  stricken  out  of  the 
declaration,  and  unless  a  larger  sum  is  proved  by 
the  plaintiff,  at  the  trial,  verdict  should  be  for  the 
defendant. 

But  where,  in  such  a  case,  a  verdict  is  taken  for 
the  plaintiff,  subject  to  the  question  of  practice,  to- 
be  settled  by  this  court,  that  question  must  be  de- 
termined on  a  case  made— not  as  a  non-enumerated 
motion. 

rpHE  declaration  was  in  asmmpsit,  on  a 
-L  promissory  note,  dated  July,  2,  1820,  for 
$320.02,  with  interest  from  date,  including, 
also,  the  usual  money  counts.  Pleas,  the  gen- 
eral issue,  *and  payment,  with  notice  [*337 
of  special  matter.  Before  pleading,  Mar.  9, 
1824,  the  defendant  paid  $60  into  court. 

The  cause  was  tried  at  the  last  Columbia 
Circuit,  before  Wai  worth,  Circuit  Judge,  when 
the  plaintiff  sought  to  recover  upon  another 
note,  given  by  one  Harris,  under  the  money 
counts,  and  evidence  was  given  on  both  side* 
touching  this  claim. 

The  defendant  then  gave  in  evidence  the 
following  rule : 

"DAVID SOUTHERLAND,  impleaded  with "] 
EBENEZER  SOUTHERLAND, 

ads. 

THE  PRESIDENT,  DIRECTORS  &  COM- 
PANY OP  THE  BANK  OF  COLUMBIA.  J 
In  Supreme  Court,  March  9th,  1824.  On  mo- 
tion of  M'Kinstry  &  Tallmadge,  attorneys  for  de- 
fendant, ordered,  that  the  defendant  have  leave 
to  bring  into  court  $60  ;  and  thereupon,  unless 
the  plaintiffs  shall  accept  thereof,  with  costs 
to  be  taxed,  in  full  discharge  of  this  action,  the 
said  sum  of  $60  shall  be  struck  out  of  the  decla- 
ration, and  the  said  sum  shall  be  paid  out  of 
the  court,  to  the  plaintiff  or  his  attorney  ;  and 
on  the  trial  of  the  issue  in  this  cause,  the 
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plaintiff  shall  not  be  permitted  to  give  evi- 
dence for  the  sum  brought  into  court. 

(A  copy)     JOHN  KEYS  PAIGE,  Clk." 

Also  the  following  receipt : 

"  Received  from  M'Kinstry  &  Tallmadge, 
Esqrs. ,  the  defendants'  attorneys  in  the  above 
cause,  $60,  referred  to  in  the  above  rule,  and 
to  be  applied  or  paid  agreeable  to  said  rule. 
March  9th.  1824. 

JOHN  KEYS  PAIGE,  Clk." 

It  was  admitted  by  the  counsel  for  the 
plaintiff,  that  the  amount  paid  into  court  ex- 
ceeded the  amount  due  upon  the  note  declared 
on,  at  the  date  of  the  rule  ;  and  that  the  rule 
and  receipt  for  the  moneys  had  been  served  on 
the  plaintiffs'  attorney. 

The  judge,  having  some  doubt  about  the 
practice  of  paying  money  into  court,  said  he 
would  direct  the  jury  to  find  their  verdict, 
without  regarding  the  money  paid  into  court, 
and  reserve  all  questions  of  practice  for  the 
338*]  Supreme  Court.  *He  accordingly 
directed  the  jury,  that  if  they  were  of  opinion 
that  the  defendants  were  liable  for  the  amount 
of  the  Harris  note,  they  would  find  a  verdict 
for  the  plaintiff  for  this,  together  with  the  de- 
fendant's note,  both  being  $182.22  ;  but  if  they 
were  of  opinion  that  the  defendants  were  not 
liable  for  the  amount  of  the  Harris  note,  that 
they  would  then  find  a  verdict  for  the  plaint- 
iff, for  the  sum  due  upon  the  note  the  de- 
fendants, amounting  to  $62.10.  The  jury 
found  for  the  plaintiff,  to  the  amount  of  the 
latter  sum. 

Mr.  D.  B.  Tallmadge,  now  moved  that  a 
judgment  be  entered  for  the  defendant,  upon 
an  affidavit  stating  the  above  facts.  The  mo- 
tion was  noticed  as  a  non-enumerated  motion. 
He  cited  1  Saund.,  33,  n.  2  ;  Griffelhs  v.  Will- 
iams, 1  T.  R.,  710. 

Mr.  E.  William*,  contra,  objected  that  the 
motion  should  be  brought  on  as  an  enumerated 
motion  upon  a  case  made. 

Curia.  It  is  irregular  to  come  in  this  form. 
Like  all  other  questions  arising  on  the  trial, 
which  relate  to  the  direction  of  the  judge,  or 
points  reserved  there,  it  should  be  brought 
here  upon  a  case  made.  But  the  practice  is 
well  settled,  upon  the  facts  before  us,  that,  in 
in  a  case  like  this,  where  money  may  be  prop- 
erly paid  into  court,  the  sum  paid  in  must  be 
considered  as  stricken  out  of  the  declaration. 
It  is  a  defense,  pro  tanto,  and  unless  the  plaint- 
iff proves  a  sum  beyond  what  is  paid,  there 
should  be  a  verdict  for  the  defendant.  We  deny 
this  motion,  with  costs ;  but  as  the  form  of 
bringing  it  forward  has  been  misapprehended, 
we  give  the  defendants  ten  days,  within  which 
to  make  a  case,  and  bring  the  question  properly 
before  us. 

Rule  accordingly. 

Cited  in-1  Wend.,  639 ;  T  Hill.  31 ;  14  Abb.  Pr.,  52; 
9  BOB.,  593 ;  1  E.  D.  S.,  400 ;  42  Am.  Dec.,  34. 


339*]  »M'KINSTRY  v.  DAVIS  ET  ux. 

Feme  Covert — Imprisonment  on  Ca.  Sa. 

A  feme  cnvert  may  be  imprisoned  on  am.  OT.,  with 
or  without  her  husband ;  though  otherwise  as  to 
meant  process. 
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BOTH  the  defendants  had  been  sued,  and 
judgment  obtained  against  them  in  assump- 
sit ;  but  Davis,  having  been  discharged  under 
the  Act  to  Abolish  Imprisonment  for  Debt  in 
Certain  Cases,  he  was  not  liable  to  the  im- 
prisonment of  his  body,  and  the  plaintiff  stip- 
ulated to  allow  him  the  benefit  of  this  dis- 
charge, without  plea.  Having  proceeded  regu- 
larly to  judgment  against  him  and  his  wife, 
the  plaintiff  issued  a  ca.  sa.,  upon  which,  by 
his  direction,  the  wife  alone  was  imprisoned. 

Mr.  C.  Miller  moved  that  she  be  discharged. 

Mr.  F.  Williams,  contra. 

Curia.  Clearly,  this  motion  cannot  be 
granted.  A  feme  covert  is  liable  to  be  im- 
prisoned on  a  ca.  sa.,  with  or  without  her  hus- 
band ;  and  so  are  all  the  cases ;  though  it  is 
otherwise  as  to  mesne  process. 

Motion  denied. 
Cited  in— 42  Barb.,  438. 


JANSEN  AND  JANSEN,  Administrator, 

9, 

TAPPEN. 

Demurrer — Reference. 

A  reference  will  not  be  granted,  If  there  be  a  de- 
murrer in  the  cause,  which  relates  to  the  whole  ac- 
tion, and  is  undetermined. 

MOTION  for  a  reference,  in  behalf  of  the 
plaintiff ;  but  it  appeared  that,  besides 
other  pleas  upon  which  issues  of  fact  were 
joined,  the  defendant  had  pleaded  non  assump- 
sit  infra  sex  annos,  to  which  the  plaintiff  had 
replied,  and  the  defendant  had  demurred  to 
the  replication,  upon  which  the  plaintiff  had 
joined  in  demurrer;  which  issue  in  law  was  not 
yet  determined  ;  and  the  motion  was  opposed 
for  this  reason. 

*Messrs.  Myer  and  Van  Buren,  for  [*34O 
the  motion. 

Mr.  H.  M.  Romeyn,  contra. 

Curia.  The  motion  must  be  denied.  Here 
is  a  demurrer  pending  upon  a  replication  to  a 
plea  which  goes  to  the  whole  cause  of  action. 
The  motion  is  premature  ;  for,  should  the  re- 
port be  for  the  plaintiff,  still  the  decision  upon 
the  demurrer  may  be  for  the  defendant,  which 
would  render  this  proceeding  nugatory. 

Motion  denied. 


THE  PEOPLE  v.  TEFFT. 

Rule  for  Further  Return  to  Certiorari — Arrt»t 
of  Justice  for  Contempt — Coats — Practice. 

Practice  as  to  taking  bail  on  recognizance,  upon 
arrest  by  attachment  for  contempt. 

A  defendant  being  arrested  by  attachment,  for  a 
contempt  merely  technical,  and  offering  to  give  bail 
for  his  appearance,  but  the  sheriff  declining  to  go 
with  him  before?  u  Judge  for  this  purpose,  and  hav- 
ing appeared  and  answered  Interrogatories,  was  dis- 
charged, on  payment  of  costs,  not  including  the 
sheriff's  fees  for  attendance  upon  the  attachment. 

When,  how,  before  whom,  bail  on  attachment 
should  be  taken  ;  and  the  duty  of  the  officer  tak- 
ing It. 
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What  the  sheriff  should  do  on  arrest. 
Party's  own  recognizance  to  be  taken,  or  plaintiff 
i nay  demand  ball. 

THE  defendant,  a  justice  of  the  peace,  being 
brought  up  on  an  attachment,  at  the  pres- 
ent term,  for  a  contempt  in  disobeying  a  rule 
to  make  a  further  return  to  a  certiorari,  had 
answered  interrogatories,  explaining  the  reason 
of  his  neglect,  and  now  returned  fully,  and  to 
the  satisfaction  of  the  plaintiff's  counsel ;  but 
it  was  agreed  that  he  must  pay  the  costs  ;  and 
the  only  question  was,  how  much  these  should 
be.  The  defendant  had  been  arrested  upon 
the  attachment,  by  the  sheriff  of  the  County 
of  Erie,  where  he  resided  ;  and  after  being  so 
arrested,  the  sheriff  suffered  him  to  go  at 
large,  which  he  did  till  the  return  day  of  the 
attachment,  when  he  voluntarily  appeared. 
Shortly  after  the  arrest,  however,  the  sheriff 
told  him  that  he  was  advised  by  the  attorney 
for  the  plaintiff  that  he  must  attend  this  court 
personally,  to  return  the  attachment,  upon 
winch  the  defendant  offered  to  give  bail,  or  a 
sufficient  recognizance  to  appear,  which  the 
sheriff  told  him  he  could  not  accept ;  and  at- 
341*J  tended  this  *cpurt  accordingly.  The 
sheriff  made  an  affidavit  that  he  acted  in  good 
faith,  and  as  he  supposed  his  duty  to  be. 

Mr.  J.  Platt,  for  the  plaintiffs. 

Mr.  8.  M.  Hopkins,  contra. 

Curia.  The  usual  practice  is,  when  the  de- 
fendant is  arrested  upon  the  attachment,  either 
to  take  his  recognizance,  or  the  recognizance 
of  him  and  his  bail,  conditioned  that  he  shall 
appear  at  the  return  day,  &c.  There  is,  in 
p-neral,  no  need  of  committing  him  to  close 
confinement.  But  the  plaintiffs,  or  rather  the 
parly  who  prosecutes  in  their  name,  may 
exact  not  only  the  defendant's  recognizance, 
but  that  of  a  surety;  and  in  either  event,  the 
books  of  practice  say,  the  sheriff  should,  in  all 
cases  of  contempt,  indiscriminately,  take  the 
defendant  before  a  judge,  who  will  exercise  a 
sound  discretion,  under  the  circumstances  of 
the  case,  whether  the  defendant  shall  be  let 
out  on  bail  at  all,  and  upon  what  terms, 
whether  upon  his  own  recognizance  alone,  or 
with  a  surety  or  sureties,  and  in  what  amount. 
This  is  highly  reasonable  and  necessary.  It 
would  be  extremely  rigorous,  in  the  case  of  a 
trifling  contempt,  to  commit  a  party  to  close 
custody,  and  finally  conduct  him  (as  in  this 
case)  a  distance  of  300  miles,  at  enormous  ex- 
pense, for  a  contempt  which  is,  perhaps.mere- 
lv  technical,  and  unattended  with  a  single  cir- 
cumstance of  aggravation.  We  think,  there- 
fore, that  when  the  party  requires  it,  the  sher- 
iff should  take  him  before  a  judge  or  commis- 
sioner authorized  by  the  statute  to  take  bail  in 
these  cases,  who  will  determine  what  shall  be 
the  proper  course,  on  being  instructed  as  to 
the  nature  of  the  case.  If  not  aggravated,  and 
nothing  beyond  costs  appears  to  be  involved 
in  the  issue,  a  recognizance,  in  the  usual  sum 
of  $100,  will  be  taken,  or  a  larger  sum,  if  the 
aggravation  of  the  offense  or  the  amount  in 
controversy  shall  demand  more.  In  ordinary 
cases,  too,  when  the  defendant  comes  in  upon 
the  attachment,  his  recognizance  is  taken  in 
the  usual  sum,  to  appear,  de  die  in  diem,  and 
answer  interrogatories.  In  the  present  case,  it 
could  not  be  necessary  for  the  sheriff  to  incur 
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*the  loss  of  time,  and  the  heavy  dis-  [*342 
bursements  incident  to  a  personal  attendance. 
Let  the  defendant  be  discharged,  on  payment 
of  costs  to  be  taxed,  exclusive  of  those  lor  the 
attendance  of  the  sheriff  upon  the  attachment, 
for  the  purpose  of  bringing  the  defendant  into 
court. 

Rule  accordingly. 


JACKSON,  ex  dem.  LIVINGSTON  ET  AL., 

v. 
THURSTON. 

Verdict  Set  Aside — Costs. 

Where  a  verdict  Is  set  aside,  on  the  ground  that  It 
was  against  the  weight  of  evidence,  this  should  be 
on  payment  of  costs  by  the  party  against  whom  the 
jury  found. 

AT  the  Sullivan  Circuit,  the  jury  found  a 
verdict  for  the  defendant,  which  was  after- 
wards set  aside  by  this  court,  and  a  new  trial 
granted,  with  costs  to  abide  the  event.  The 
sole  ground  of  setting  aside  this  verdict  was, 
that  the  jury  had  found  against  evidence,  and 
on  deciding  upon  the  case,  the  court  did  not 
advert  to  this  in  reference  to  the  costs  of  the 
trial.  And  it -now  being  mentioned  to  the 
court,  that  the  rule  was  wrong  in  this  respect — 

Per  Curiam.  It  is  so.  The  jury  having  de- 
cided contrary  to  evidence,  the  rule  should 
have  been,  on  payment  of  costs  by  the  plaint- 
iff. Such  is  the  uniform  practice.  Let  the 
rule  be  modified  accordingly. 

Rule  modified. 

NOTE.  The  order  for  setting  aside  the  ver- 
dict, and  that  the  costs  abide  the  event,  was 
entered  at  a  previous  term. 

Cited  in— 4  Hill,  106  (n.);  8  How.  Pr..  2:  28  How. 
Pr.,  152 ;  2  Abb.,  N.  S.,  476 ;  4  Rob.,  610. 


*COWEN  «.  BUSH. 


[*343 


Appeal  from  Justice  Court — Trial  by  Common 
Pleas  Without  Jury — Krror. 

It  is  erroneous  for  a  court  of  C.  P.  to  proceed  as  a 
Court  of  Error,  on  appeal  from  a  justice,  and  try 
the  cause  without  jury,  even  though  both  parties 
elect  this  form  of  trial. 

ON  error  from  the  Washington  C.  P.  The 
cause  was  brought  into  that  court  by  ap- 
peal from  a  justice's  court,  wherein  Cowen  re- 
covered a  verdict  and  judgment  of  $50,  against 
Bush.  The  latter  appealed  to  the  C.  P.,  and, 
according  to  the  rules  of  practice  in  that  court, 
assigned  errors  generally,  upon  the  coming  in 
of  the  return,  and  Cowen  pleaded  in  nullo  est 
erratum.  The  cause  was,  thereupon,  continued 
by  Curia  advisare  vult,  to  Dec.  Term  of  that 
court,  1820  ;  and  then  the  record  proceeded  as- 
follows:  "  Whereupon  the  said  parties  elected 
to  have  the  said  cause  tried  by  the  said  court, 
and  not  by  a  jury ;  and  thereupon  the  said 
court  caused  the  said  parties  to  proceed  to  the 
hearing  of  the  said  cause,  on  the  examination, 
in  open  court,  of  the  witnesses  named  in  the 
said  return,  that  were  sworn  and  testified  be- 
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fore  the  said  justice ;  whereupon  all  and 
singular  the  said  premises  being  seen,  and  by 
the  court,  Ac.,  fully  understood,"  &c.  Judg- 
ment of  reversal,  as  upon  a  writ  of  error. 

Mr.  L.  Wait,  for  the  plaintiff  in  error.  The 
court  below  erected  themselves  into  a  Court  of 
Error,  and  all  the  proceedings  went  on  upon 
this  idea.  They  profess  to  give  judgment  of 
reversal  as  to  the  proceedings  of  the  justice, 
whereas  they  have  no  power  even  to  reverse 
their  own  judgments.  At  most,  this  was  an 
arbitration — a  reference  by  consent,  without 
any  agreement  that  the  court  should  give  judg- 
ment, which  is  void,  within  the  cases  of  Camp 
v.  Root,  18  Johns.,  22,  and  Tales  v.  Russell,  17 
Id.,  461.  The  court  were  bound  to  proceed 
upon  this  appeal,  according  to  the  course  of 
the  common  law,  which  ties  them  to  a  trial  by 
jury. 

[Here  Mr.  Wait  was  stopped  by  tlie  Court, 
who  desired  to  hear  the  other  side.] 

Mr,  R.  Weston,  for  the  defendant  in  error. 
It  appears  of  record,  that  the  parties  elected 
the  court  to  stand  in  the  place  of  a  jury,  and 
perform  their  office.  .', 

344*]  *WOODWORTH,  J.  So  far  it  was 
very  well  ;  but  where  is  the  consent  that  they 
should  go  farther,  and  give  judgment  ? 

Mr.  Weston.  Numerous  cases  are  cited  in 
Yates  v.  Russell,  where  the  parties  substituted 
a  less  number  of  jurors  than  12  to  try  the 
cause,  upon  which  judgment  was  rendered, 
and  holden  well. 

WOODWORTH,  J.  But  had  the  court  any 
other  rights  than  what  were  conferred  by  the 
agreement  of  the  parties  ?  Is  it  anything  more 
than  the  selection  of  three  bystanders,  to  arbi- 
trate this  matter? 

Mr.  Weston.  It  is  like  a  trial  by  three  jurors. 

SUTHERLAND,  J.  But  in  the  cases  to  which 
you  allude,  all  the  forms  of  the  trial  are  pre- 
served— a  venire,  return  and  a  formal  verdict 
entered.  The  record  was  perfect. 

Mr.  Weston.  Certainly  the  same  thing  was 
intended  here.  The  election  spoken  of  in  the 
record,  implies  an  agreement  that  the  act  of  the 
court  should  be  equivalent  to  the  finding  of 
the  jury.  A  party  for  whose  benefit  the  trial 
by  jury  is  intended,  may  waive  it. 

Mr.  Wait,  in  reply,  was  again  stopped  by  the 
Court,  who  all  agreed  that  the  case  was  too 
plain  for  argument. 

Judgment  reversed. 


BACKUS  v.  SMITH. 

Motion  for  Reference — Selection  of  Referees. 

The  party  against  whom  a  reference  is  moved, 
rany  nominate  one  of  the  referees,  instead  of  any 
one  named  in  the  notice:  but  he  cannot,  by  show- 
ing cause-,  entitle  himself  to  a  further  nomination. 
if  a  name  is  rejected  for  cause,  it  lies  with  the 
mover  to  nominate  a  substitute.  So  the  mover  is 
always  entitled  to  nominate  two  referees. 

MR.  E.   LIVINGSTON  moved;to  refer  this 
cause. 

Mr.  J.  Platt,  contra,  read  an  affidavit,  show- 
ine  that  one  of  the  referees  named  in  the  notice 
8*5*]  of  the  motion  was  not  indifferent  'be- 
tween the  parlies  ;  and  then  claimed  the  right 
Co  WEN  8. 


allowed  the  party  against  whom  the  motion  is 
made  to  substitute  one  referee,  as  of  course, 
instead  of  one  named  by  the  mover,  and  also 
to  nominate  one  instead  of  the  referee  struck 
out  for  cause. 

SAVAGE,  Ch.  J.  The  settled  practice  is 
otherwise.  You  substitute  one  referee  for  any 
one  named  in  the  notice  ;  and  the  mover  may 
substitute  some  other  person  for  the  one 
against  whom  cause  is  shown.  The  mover 
is  always  entitled  to  the  nomination  of  two 
referees. 

Mr.  Livingston  then  nominated  ;  and 

Per  totam  Curiam — 
Rule  accordingly. 


NICHOLS  v.  COWLES. 

Affidavit  for  Certiorari— Title. 

An  affidavit  for  a  certiorari  must  not  be  entitled 
in  this  court. 

MR.  J.  A.  SPENCER,  moved  to  set  aside  the 
writ  of  certiorari  to  a  justice's  court,  be- 
cause the  affidavit  upon  which  it  was  founded 
was  entitled  in  this  court ;  and  cited  Haight  v. 
Turner,  2  Johns.,  371,  and  Whitney  v.  Warner, 
2  Cow.,  499. 

Mr.  D.  Cody,  contra. 

Curia.     The  motion  must  be  granted. 
Rule  Accordingly. 
Cited  in— 3  Den.,  56. 


[*346 


VAN  RENSSELAER,  Gentleman,  one,  &c. 

Recovery  in  Trespass — Costs. 

A  defendant  who  is  a  counselor  of  this  court, 
making  an  affidavit  to  change  the  venue,  need  not 
swear  to  the  advice  of  counsel  that  his  witnesses  are 
material. 

For  the  purposes  of  the  motion,  the  court  will 
take  notice  that  he  is  of  the  degree  of  counsel. 

MR.  J.  S.  VAN  RENSSELAER,the  defend- 
ant in  person,  moved  to  change  the  venue 
in  this  cause,  but  his  affidavit  did  not  state 
that  his  witnesses  were  material,  as  advised  by 
counsel ;  nor  did  it  state  that  he  is  a  counselor 
of  this  court. 

Mr.  A.  Conkling,  contra,  objected,  that,  for 
this  reason,  it  was  insufficient. 

Curia.  We  will  take  notice,  for  the  pur- 
poses of  this  motion,  that  the  defendant  is  him- 
self a  counselor  of  this  court,  and  requires  no 
advice  upon  that  question  aliunde. 

Mr.  Conkling  then  showing  by  affidavit, that 
a  balance  of  witnesses  for  the  plaintitT  resided 
in  the  county  where  the  venue  was  laid,  the 
motion,  for  this  reason,  was  denied,  without 
costs. 

Rul«  Accordingly. 
Cited  in -4  Hill.  64  </,). 
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HASBROUCK  ET  AL.  c.  SCHOONMAKER. 

Change  of   Venue— Affidavits  of  Merits  When 
Party  is  a  Counselor. 

A  plaintiff  recovering  at  the  circuit  for  a  trespass 
under  the  Statute  (IR.  L.,  525-6,  sec.  29),  a  sura 
which  when  trebled  amounts  to  less  than  850,  is 
not  entitled  to  recover  treble  costs. 

A  justice  has  jurisdiction  of  such  an  action. 

ScinltU.  therefore,  that  it  does  not  necessarily  in- 
volve^ question  of  title  to  land. 

IN  trespass  for  cutting  timber,  contrary  to 
the  Statute  (1  R.  L.,  525,  526,  sec.  29),  the 
plaintiffs  had  recovered  damages  to  $6;  and 

Mr.  C.  H.  Buggies,  for  the  plaintiff,  moved 
for  treble  damages  and  treble  costs.  He  said 
this  did  not  depend  upon  the  general  Statute 
of  Costs.  Treble  costs  result  from  the  statute 
which  inflicts  treble  damages.  This  means 
treble  the  Supreme  Court  costs.  Beekman  v. 
Chalmers,  1  Cow..  584,  must  have  gone  upon 
this  ground.  It  denies  any  effect  to  the  gen- 
eral Statute  (sess.  41,  ch.  94,  sec.  5),  providing 
that  in  actions  cognizable  before  a  justice,  the 
plaintiff  shall  not  recover  costs,  unless  his 
damages  exceed  $50. 

Another  ground  of  the  application  is,  that  a 
justice  has  no  cognizance  of  this  action.  It  is 
347*]  true  that  the  Statute  gives  *him,  in 
terms,  jurisdiction  of  trespass  on  lands  ;  but 
not  of  trespasses  committed  under  this 
Statute.  Again  ;  he  has  no  power  to  try  an 
action,  where  the  title  comes  in  question.  In 
this  action,  is  it  not  necessarily  in  question  ? 
It  has  been  holden  at  the  circuit  that,  in  an  ac- 
tion for  a  statute  trespass,  it  is  not  enough  for 
the  plaintiff  to  show  himself  in  possession,  as 
he  might  in  trespass  quare,  &c.,  at  the  com- 
mon law.  The  penalty  is  for  cutting  timber, 
treble  the  value  of  which  is  to  be  recovered  ; 
and  possession  must  be  followed  by  proof  of 
title.  A  reversioner  or  remainder-man  might 
maintain  this  action,  even  against  the  tenant 
in  possession.  Vide  Wickham  v.  Freeman, 
12  Johns.,  183. 

SUTHKRLAND,  J.  We  have  frequently  had 
the  question  before  us,  and  never  entertained 
a  doubt  that  this  action  may  be  brought  before 
a  justice ;  and 

Per  totam  Curiam  (without  hearing  Mr.  J. 
Sudam,  who  was  to  have  argued  against  the 
motion),  the  motion  for  trebling  the  damages 
was  granted,  but  denied  as  to  the  costs. 

Rule  Accordingly, 


THE  PEOPLE  v.  BUTLER. 

Petit   Larceny— Second   Offense— What   Consti- 
tutes, Within  Statute. 

The  true  construction  of  the  Statute  (sess.  42,  ch 
246.  »ec.  4),  providing:  that  every  person  who  shall 
be  a  second  time  convicted  of  petit  larceny,  shall  be 
adjudged  to  imprisonment  in  the  State  Prison,  is 
that  the  second  offense  must  be  committed  after  a 
conviction  for  the  first,  in  order  to  warrant  the  en- 
hanced penalty. 

It  is  notenoujfh  that  there  be  two  successive  petit 
larcenies  by  the  same  person,  which  are  severally 
and  successively  prosecuted  to  conviction  ;  though 
the  second  indictment  charge  the  first  conviction  as 
a  part  of  the  crime. 

150 


Citations— Act,  March  28, 1796, 3  Greenl.,  160,  sec. 
2,  4  :  Act,  March  21, 1801 :  Act,  March  19, 1013;  Hawk. 
P.  C.,  ch.  40,  sec.  3,  and  Jac.  L.  D.,  tit.  Convict,  1. 

A  T  the  last  Oyer  and  Terminer  of  Oneida  the 
£1  defendant  was  convicted  on  an  indictment, 
which  set  forth,  that  Mar.  9,  1824,  at,  &c  ,  a 
certain  indictment  was  found  and  presented, in 
due  form  of  law,  in  the  Court  of  General  Ses- 
sions of  the  Peace,  then  and  there  held  before 
Truman  Enos  and  Samuel  Jones,  Esqs. .  Judges 
of  the  County  Court  in  and  for  said  county, 
and  Uriah  Stephens,  Esq.,  one  of  the  justices 
of  the  peace  of  said  county,  and  others  their 
associates,  all  justices  assigned  to  keep  the 
peace,  and  also  to  hear  and  determine,  &c., 
by  the  first  count  of  which  said  indictment, 
&c.,  it  was  charged  and  alleged  that  Edmund 
Butler,  *fate,  &c.,  on  Mar.  1,  A.  D.  [*348 
1824,  with,  &c.,  at,  &c.,  one  bag  of  the  value 
of  $1.  the  goods  and  chattels  of,  &c.,  then 
and  there  being,  feloniously  did  steal,  take 
and  carry  away,  to  the  great  damage,  &c. : 
that  by  the  2d  count  of  the  said  indictment, 
&c.,  it  was  charged  and  alleged,  &c.,  that  he 
received  a  bag  and  two  bushels  of  corn,  know- 
ing them  to  be  stolen  Mar.  1,  1824  ;  that  proc- 
ess issued,  by  which  he  was  arrested  and 
brought  before  the  court,  Mar.  9,  1824,  pleaded 
not  guilty,  and  at  the  following  Court  of  Ses- 
sions in  May,  1824, was  convicted,  on  bis  relicta 
and  cognovit,  of  the  1st  count ;  that  a  nolle 
prosequi  was  entered  as  to  the  2d  count,  and 
that  Butler  was  fined  $10  ;  that  the  said  Butler, 
Mar.  1,  A.  D.  1824,  with.  &c.,  at,  &c.,  one 
blanket  of  the  value  of  $5,  &c.,  the  goods  and 
chattels  of,  &c.,  then  and  there  being,  felon- 
iously did  steal,  take  and  carry  away,  to  the 
great  damage,  &c. 

The  record  of  the  conviction  upon  this  in- 
dictment being  now  brought  here  upon  certio- 
rari,  the  question  was,  whether  the  offense,  as 
charged,  was  within  the  Statute  of  1819,  sess. 
42.  ch.  246,  sec.  4. 

Mr.  Takott,  Atty-Gen.  The  Statute  under 
which  this  conviction  took  place  provides, 
"that  every  person  who  shall,  hereafter,  be  a 
second  time,  or  oftener,  convicted  of  petit  lar- 
ceny, shall  be  adjudged  by  the  court  who  may 
five  judgment  thereon  to  imprisonment  in  the 
tate  Prison,  &c.,  for  any  time  not  exceeding 
three  years  ; "  and  we  contend  that  there  is 
nothing  in  its  phraseology  which  requires  the 
second  crime  to  have  been  committed  after  the 
first  conviction.  By  recurring  to  other  stat- 
iites,  inflicting  an  increased  punishment  for  a 
second  offense,  it  will  be  seen  that  this  was  the 
sense  of  the  Legislature.  In  cases  where  they 
intended  that  a  conviction  should  precede  the 
second  offense  they  have  said  so.  1  R.  L..  409, 
sec.  5.  The  9th  section  of  the  same  Statute 
contains  a  provision  worded  like  the  one  un- 
der consideration.  Why  should  the  Legisla- 
ture express  themselves  in  these  two  different 
ways  in  the  same  Statute,  unless  they  intended 
that  the  two  phrases  should  have  a  different 
effect  ?  When  they  intend  that  the  conviction 
shall  be  a  part  of  the  crime,  they  say  so. 

*Messrs.  C.  P.  Kirkland  and  J.  A.  [*349 
Spencer,  for  the  prisoner.  The  Act  should  be 
constructed  according  to  its  spirit  and  intent, 
which  undoubtedly  was,  that  the  conviction 
should  precede  the  second  offense.  The  mis- 
chief was  a  want  of  reformation  by  the  first 
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punishment.  The  conviction  was  intended  as 
evidence  that  the  mild  corrective  for  one  offense 
had  failed  of  its  effect.  The  object  can  be  at 
tained  in  no  other  way  than  by  waiting  for  the 
effect  of  the  first  punishment.  Had  the  Leg- 
islature intended  otherwise,  it  would  have  been 
easy  to  say,  in  terms,  that  a  conviction  for  two 
offenses  shall  subject  to  the  punishment.  Con- 
strue the  Act  as  contended  for,  by  Mr.  At- 
torney-General, and  a  first  and  second  indict- 
ment and  conviction  of  the  same  day  for  two 
successive  offenses  before  committed,  would 
make  out  the  State  Prison  offense.  Two  petit 
larcenies  are  to  be  punished  in  the  State  Prison, 
or  county  jail,  at  the  election  of  the  public 
prosecutor.  The  fate  of  the  prisoner  will  de- 
pend upon  the  question  whether  both  offenses 
are  charged  in  the  same,  or  separate  indict- 
ments. We  are  without  any  direct  authority 
upon  this  question ;  but  it  will  be  perceived 
that  the  revisors,  in  the  marginal  abstract  of 
the  two  sections  quoted  by  Mr.  Attorney-Gen- 
eral, have  put  the  same  construction  upon 
both.  Though  the  prisoner  comes  within  the 
general  language  of  the  Statute,  yet  it  is  well 
established  that  this  is  to  be  controlled  by  the 
intent  of  the  Legislature.  It  is  the  same  as  if 
they  had  declared  that  he  should  be  punished 
in  the  State  Prison,  for  a  second  offense  of  the 
same  kind.  The  same  construction  may  be 
.given  to  both  cases.  The  latter  has  received 
the  construction  for  which  we  contend.  Jac. 
L.  D.,  Convict,  1,  1  Hawk.,  ch.  40,  sec.  3. 
The  first  conviction  should  be.  accordingly, 
stated  in  the  indictment,  and  show  to  have 
preceded  the  second  offense.  Id.  Dy.,  323  b, 
states  a  case  much  like  the  present.  The  lan- 
guage of  the  Statute  in  that  case  was,  "  for  a 
second  offense,  or  second  conviction, "as  it  ap- 
pears from  the  reasoning  of  the  court. 

Both  these  convictions  are  for  a  similar  of- 
fense. The  moral  turpitude  is  the  same  in 
both.  Yet  one,  it  is  said,  must  be  punished  in 
the  county,  the  other  in  the  State  Prison. 
35O*]  *The  provision,  under  consideration, 
was  omitted  in  the  revisal  of  1813 ;  but  was 
made  in  1819  to  supply  the  deficiency.  This, 
probably,  arose  from  observing  that  petit  lar- 
cenies were  increasing  in  community,  in  con- 
sequence of  the  trifling  punishment  which  fol- 
lowed. Can  there  be  a  doubt  that  the  Legis- 
lature intended  that  the  culprit  should  first 
hear  the  monitory  voice  of  the  law,  before  the 
heavier  doqm  should  be  announced  ?  The 
Statute  goes  upon  the  sound  maxim,  that  if 
gentle  means  will  not  avail,  the  more  severe 
punishment  shall  be  applied. 

WOODWOBTH,  J.  Another  consequence  of  the 
construction  contended  for  by  Mr.  Attorney 
would  be,  that  of  two  crimes,  one  committed 
now,  and  one  six  months  hence,  the  punish- 
ment might  be  the  greater  for  the  first  offense. 
To  effect  this,  all  you  have  to  do  is  to  indict 
and  convict  first  for  the  second  offense,  and 
connect  this  with  the  first  by  a  subsequent  in- 
dictment and  conviction.  The  offense  which 
argues  the  greatest  depravity  receives  in  such 
a  case  the  slightest  punishment. 

Mr.  Talcott,  Atty-Gen.,  in  reply.  It  is  con- 
ceded that  the  ^Legislature  have  power  to  pun- 
ish, in  a  manner  called  for  by  a  literal  con- 
struction of  this  Act ;  or  that  they  may  disre- 
gard the  relative  depravity  of  crimes  in  the 
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manner  stated  by  His  Honor.  So  they  may, 
at  their  pleasure,  require  a  conviction  to  pre- 
cede the  second  offense,  before  they  demand 
the  enhanced  punishment.  The  case  has  been 
argued  for  the  prisoner,  as  if  conviction  was 
the  measure  of  guilt.  Not  so.  It  is  only  the 
evidence  of  it.  No  matter,  then,  whether  the 
conviction  be  for  the  first  or  the  second  offense. 
The  enhanced  punishment  is  not  for  a  single 
offense,  in  the  case  stated  from  the  bench  ; 
but  in  all  the  cases  supposed,  it  is  for  a  series 
of  offenses,  betraying  a  hardness  and  depravity 
in  guilt,  whether  the  second  conviction  be  for 
the  first  or  second  offense.  My  construction, 
then,  is  not  to  be  impugned  because  it  works 
an  unequal  distribution  of  retributive  justice. 
The  Act  goes  upon  a  disposition  to  repeat  of- 
fenses, which  is  the  same  whether  before  or 
after  a  conviction.  The  argument,  that  the 
punishment  is  at  the  *option  of  the  [*351 
prosecutor,  proves  too  much.  It  would  go 
against  all  punishments  for  a  second  offense, 
whether  before  or  after  conviction  for  the  first ; 
for,  in  both  cases,  is  the  prosecutor  to  choose 
whether  he  will  avail  himself  of  the  first  con- 
viction. In  either  case  he  may  omit  it  in  the 
indictment ;  and  a  punishment  as  for  the  single 
offense,  follows :  so  that,  to  follow  up  the 
argument,  this  court  must  legislate  all  the  like 
statutes  out  of  existence. 

This  Statute  does  not  give  room  to  apply  the 
authorities  cited  upon  the  other  side.  I  agree 
that  where  there  is  a  doubt  whether  the  Leg- 
islature may  not  have  intended  that  the  offense 
should  be  committed  after  a  conviction,  the 
benign  construction  shall  prevail.  When  it 
speaks  of  a  second  offense,  it  shall  accordingly 
be  held  to  mean  an  offense  after  a  conviction. 
But  here  the  Statute  is  a  second  time,  not  a 
second  offense.  The  offenses  are  no  otherwise 
named  than  to  designate  the  crime  ;  not  a  suc- 
cession of  trial  and  conviction.  Your  Honors 
are  asked  to  insert  a  clause  to  this  effect,  be- 
cause it  is  done  in  some  other  Acts.  But  there 
is  no  more  to  require  this  than  there  is  for  put- 
ting in  any  reasonable  clause  in  any  other  Act. 
If  absurd  consequences  follow  its  omission, 
the  court  will  lean  against  them.  But,  upon 
what  principle  can  it  be  maintained  that  the 
Legislature  have  left  the  Act  to  be  departed 
from  in  respect  to  its  plain  provisions  ? 

Curui,  per  SAVAGE,  Ch.  J.  The  language 
of  this  Statute,  upon  which  we  are  asked  to 
put  a  construction,  has  prevailed  in  various 
Acts,  through  a  series  of  revisals,  and  in  rela- 
tion to  different  offenses.  The  Statutes  pro- 
viding for  the  punishment  of  second  offenses 
are  worded  differently  ;  some  of  them  declar- 
ing, "  that  every  person  who  shall  be  a  second 
time  duly  convicted  or  attainted  of  any  of  the 
said  felonies  comitted  after  the  said  first  con- 
viction "  (Act  of  Mar.  26,  1796,  3  Greenl.,  160, 
sec.  2);  sometimes,  "shall  be  a  second  time,  or 
oftener,  duly  convicted,  or  attainted,"  &c.  Id. 
sec.  4. 

Similar  provisions  passed  into  the  Act  of 
Mar.  21.  1801  (1  K.  &  R.  254,  sec.  4,  5),  and  the 
Act  of  Mar.  19,  1813,  1  R.  L.  409,  410,  sec.  5, 
18. 

*  A,  second  offense  of  petit  larceny  [*352 
not  being  provided  for  in  the  revision  of  1813, 
the  Legislature,  in  1819,  adopted  the  phra^e- 
ology  which  had  provided  for  this  case  in  the 
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old  revisions.  This  Act  of  1819  is  the  one 
under  consideration. 

We  think  the  difference  of  phraseology  m 
these  several  statutes  was  entirely  accidental ; 
that  the  Legislature  meant  the  same  thing  in 
each,  which  is,  that  a  conviction  shall  precede 
the  second  offense.  The  reasonable  construc- 
tion is  given  by  Hawkins  (P.  C.  ch,  40,  sec.  8, 
and  Jac.  L.  D.,  tit.  Convict,  1),  to  which  we 
were  referred  by  the  prisoner's  counsel,  where 
the  rule  is  thus  laid  down— "  When  a  statute 
makes  a  second  offense  felony,  or  subject  to  a 
heavier  punishment  than  the  first,  it  is  always 
implied  that  such  second  offense  ought  to  be 
committed  after  a  conviction  for  the  first ;  for 
the  gentler  method  shall  first  be  tried,  which, 
perhaps,  may  prove  effectual." 

The  prisoner  was  sentenced  to  the  county 
jail  of  Oneida  for  six  months. 

Rule  accordingly. 
Cited  in-42  Barb..  643,  6  Kan..  883. 


NICHOLS  v.  DOTY. 

Witness  from  Foreign  State — Fees. 

The  fees  of  a  witness  attending  from  a  foreign 
State  are  50  cents  a  day. 

MR.  D.  RUSSELL,  moved  for  a  relaxation 
of  costs.  A  town  clerk,  from  the  State 
of  Vt.,  attended  the  trial ;  and  the  only  ques- 
tion was  whether  he  should  be  allowed  25  or  50 
cents  a  day.  Mr.  Russell  said  that  he  was  not 
a  witness  attending  from  a  foreign  county, 
within  the  Act  (2  R.  L.,  29),  and  was,  there- 
fore, entitled  to  but  25  cents. 

Mr.  J.  Orary,  contra. 

Curia.  The  witness  is  entitled  to  50  cents 
per  day,  to  be  computed  from  the  time  he  left 
home. 

Rule  accordingly, 
Cited  in-7  How.  Pr.,  143. 


353*]    *CHAMBERLIN  v.  DAY. 

Right*  of  Assignee  of  Chose  in  Action  —  Set  off  of 
Judgment. 

An  assignee  of  a  chose  in  action  takes  it  subject 
to  all  equities  existing  against  it  at  the  time  of  the 
assignment,  though  he  have  no  notice  of  such 
equity. 

where  W.  purchased  a  judgment  of  C.,  against  D., 
without  notice  that  D.  had  previously  purchased  a 
judgment  against  C.,  held,  that  D.  might,  notwith- 
standing set  off  his  judgment  so  purchased,  against 
the  judgment  in  favor  of  C. 

Assignee  of  a  judgment  against  the  plaintiff, 
allowed,  on  motion,  to  set  it  off  against  the  judg- 
ment in  favor  of  the  plaintiff  against  the  assignee. 


obtained  judgment  in  this 
1  court  against  Day,  for  $103.61,  at  Aug. 
Term,  1824,  which  was  assigned  by  Chamber- 
lin  to  Wiley,  fora  valuable  consideration  paid, 
without  any  notice  or  information  that  Day 
had  purchased  a  judgment  against  Chamberlin 
nor  had  Chamberlin  any  notice  or  information 
to  this  effect  at  the  time  of  the  assignment.  A 
fi.  fa.  had  issued  upon  the  judgment  in  favor 
of  Chamberlin,  upon  which  the  sheriff  had 
levied  $30.  On  the  other  hand,  one  Gold  had 
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recqvered  a  judgment  in  this  court  against 
Chamberlin,  in  Oct.  Term,  1828,  for  $172.72, 
which  Gold,  for  a  valuable  consideration, 
paid,  sold  and  assigned  to  Day,  June  14, 1824. 

It  was  now  moved  that  the  deputy  be 
ordered  to  pay  back  the  $80  to  Day,  and  that 
the  residue  of  Chamberlin's  judgment  be  set 
off  against  the  judgment  assigned  to  Day. 

Mr.  E.  8.  Lee,  for  the  motion. 

Mr.   W.  W.  Brown,  contra. 

Curia.  Wiley  took  the  assignment  subject 
to  all  the  equities-  actually  existing  against 
Chamberlin's  judgment  at  the  time  of  the  as- 
signment. Want  of  notice  will  not  protect 
against  these.  Day  had  purchased  and  took 
an  assignment  of  Gold's  judgment,  before 
Chamberlin's  was  assigned;  and  having  a  right 
to  this  set-off  prior  to  that  assignment,  it  did 
not  devest  that  right.  The  motion  must  be 
granted. 

Rule  accordingly. 

Cited  in-13  Wend.,  653:  2  Barb.,  261;  3  How.  Pr., 
389;  2  Abb.  N.  C.,  259;  2  Co.  R.,  6;  6  Wall..  336:  » 
Mason,  217 ;  39  N.  J.  L.,  243 ;  28  Am.  Dec.,  497. 


•GRANT  v.  ROOT  AND  HOBBLE.  [*354 

Judgment —  When  Perfected — Power  of  Commis- 
sioner to  Stay  Proceedings. 

A  judgment  of  this  court  is  perfect  after  four 
days  from  the  time  of  entering  a  rule  for  judg- 
ment, though  the  record  be  not  filed. 

After  this,  a  commissioner  has  not  the  power  to 
order  a  stay  of  proceedings,  with  a  view  to  a  motion 
for  a.  new  trial ; 

But  where  the  practice,  on  this  head,  was  mistaken 
by  the  attorney,  the  court  set  aside  the  proceedings, 
and  granted  liberty  to  move  for  a  new  trial,  on  pay- 
ment of  costs. 

THE  defendants  having  obtained  a  verdict, 
entered  their  rule  for  judgment,  and  after 
the  lapse  of  four  days  thereafter  taxed  their 
costs  ;  and  then,  before  the  record  was  filed, 
the  plaintiff  obtained  an  order  to  stay  proceed- 
ings, from  the  Recorder  of  Albany,  with  a 
view  to  move  for  a  new  trial,  on  account  of 
newly  discovered  evidence  ;  and  on  a  motion 
by  Mr.  C.  H.  Ruggles,  which  was  opposed  by 
Mr.  J.  Sudam,  one  question  was,  whether  this- 
order  was  regular  ;  and, 

SUTHERLAND,  J.,  said  the  judgment  was 
perfect  after  four  days,  though  the  record  wa» 
not  filed,  so  that  no  order  could  be  granted  by 
a  single  judge  or  commissioner— to  which  the 
other  justices  agreed ;  but, 

Per  Curiam.  As  here  has  been  a  misappre- 
hension of  the  practice  by  the  plaintiff's  attor- 
ney, and  he  has  proceeded  in  good  faith,  and 
as  there  is  probable  cause  for  a  new  trial,  we 
set  aside  the  defendants  proceedings,  on  pay- 
ment of  costs,  and  let  the  plaintiff  in  to  move 
for  a  new  trial,  in  the  same  manner  as  if  he 
had  proceeded  regularly,  for  that  purpose  in 
the  first  instance. 

Rule  accordingly. 

Cited  in-10  How.  Pr.,  219;  4  Rob.,  640;  1  Bradf., 


BLUE  t>.  STOUT  AND  FISHER. 

Special  bail  cannot  object  to  an  amendment  of 
the  ac'etiam. 
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A  MOTION  was    made,    in   this  cause,  to 
amend  the  ac  etlam  of  the  capias  ad  re- 
spondendum,  which  the  attorney  for  the  plaint- 
iff, by  mistake,    issued  in  covenant,  when  it 
should  have  been  in  assumpsit. 

This  was  opposed,  because  special  bail  had 
been  put  in. 

Mr.  S.  M.  Perkins,  for  the  motion. 
Messrs.  Dayton  and  Woods,  contra. 

355*1  *Curia.  The  bail  have  no  right  to 
object  to  the  amendment.  Christie  v.  Walker, 
1  Bing.,  68.  The  motion  must  be  granted,  on 
payment  of  costs. 

Rule  accordingly. 

Cited  in— 19  Barb.,  52  ;  1  Abb.  Pr.,  «6 ;  5  Abb.  Pr., 
70. 


Ex  PARTE  HILL. 

Irregularity  of  Juror. 

If  a  Juror  leave  his  seat  for  a  short  time,  without 
the  knowledge  of  the  court  or  parties,  but  no  testi- 
mony is  given  during  his  absence,  and  he  holds 
communication  with  no  one  on  the  subject  of  the 
cause ;  though  this  be  a  contempt  of  court,  yet  it 
does  not  avoid  the  verdict. 

Citation-1  Cow.,  221. 

MR.  J.  A.  SPENCER,  moved  for  a  mandamus 
to  the  judges  of  the  Court  of  Common 
Pleas  of  Madison  Co.,  commanding  them  to 
vacate  a  rule  setting  aside  a  verdict  for  irregu- 
larity, in  an  action  between  Hill,  plaintiff,  and 
one  Clark,  defendant.  The  verdict  was  for 
Hill,  and  the  court  set  it  aside,  on  Clark's 
motion,  because  one  of  the  jurors,  during  the 
trial,  left  the  box,  without  permission  of  the 
parties  or  the  court,  went  out  of  doors,  and 
was  absent  some  minutes,  returned  and  took 
his  seat,  and  joined  in  the  verdict  against  the 
defendant.  Neither  of  the  parties  knew  of  his 
absence  till  he  had  gone  some  time,  but  no 
testimony  was  given  to  the  jury  while  he  was 
gone  ;  and  he  spoke  with  no  one,  except  to  tell 
the  constable,  who  came  after  him  and  brought 
him  back,  that  he  was  one  of  the  jury. 
Mr.  J.  Platt,  contra. 

Ouria.  It  Is  the  settled  doctrine,  that 
though  such  conduct  as  this  is  a  contempt  of 
the  court,  yet  it  is  not  a  ground  for  avoiding 
the  verdict.  The  cases  on  this  subject  are  all 
collected  by  the  reporter,  in  a  note  to  Smith  v. 
Thompson,  1  Cow.,  221.  Let  an  alternate  man- 
damus issue. 

« 

Rule  accordingly. 

Cited  in-7  Wend.,  423 :  1  Hill.  211 ;  4  How.  Pr.,  255; 
•  How.  Pr.,  12:  44  How.  Pr.,  363:  1  Park.,  260:  3 
Park.,  42 ;  4  Bos.,  618 ;  21  Am.  Dec.,  714  (9  Conn.,  47). 


356*]    'JACKSON,  ex  dem.  SMITH, 
STILES,  COMBS  &  GARRISON,  Tenants. 
Ejectment — Joint  Defendants — Consent  Rule. 

Where  two  defendants  are  sued  Jointly  in  eject- 
ment, they  have  no  right  to  enter  into  separate  con- 
sent rules  in  the  name  of  each  alone. 

A  DECLARATION  having  been  served  on 
Combs  &  Garrison,  the  notice  from  the 
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casual  ejector  being  directed  to  them  jointly, 
they  separately  retained  an  attorney  to  appear, 
and  he  tendered  separate  consent  rules  to  the 
attorney  for  the  plaintiff,  which  mentioned  one 
defendant  only  as  being  made  defendant, 
without  stating  that  he  was  impleaded  with 
the  other.  The  plaintiff's  attorney  refused  to 
accept  such  a  consent  rule,  and  took  a  default, 
which, 

Mr.  J.  Maynard  now  moved  to  set  aside  for 
irregularity. 

Mr.  A.  Gibbs,  contra. 

Curia.  The  plaintiff  is  regular.  The  con- 
sent rule  should  have  been  in  the  name  of 
both  defendants. 

Motion  denied. 
Cited  in-5  Wend.,  97. 


JACKSON,  ex  dem.  PALMER  ET  AL., 

v. 
TRAVIS. 

Ejectment — Adding  Demises — Costs. 

Several  demises  added  in  ejectment  on  payment 
of  costs,  it  appearing  that  the  lessors  sought  to  be 
added  had  a  subsisting  legal  title. 

MR.  L.  H.  PALMER,  for  the  plaintiff, 
moved  to  amend  the  declaration,  by  add- 
ing demises  from  several  lessors.  The  attor- 
ney for  the  plaintiff  made  an  affidavit,  on 
which  the  motion  was  founded,  "  that  he  is 
informed  and  believes,  that  the  title  to  one 
third  of  the  premises  in  question  has  been 
vested  in  the  lessor  sought  to  be  added,  for 
the  recovery  of  which  premises  it  became 
necessary  to  add  demises  from  them." 

This  was  opposed  by  an  affidavit  on  the  part 
of  the  defendant,  that  the  plaintiff's  attorney 
had  acknowledged  that  the  claim  of  the  les- 
sors (who  were  sought  to  be  added)  was  merely 
under  a  deed  of  trust,  for  the  benefit  of  the  pres- 
ent lessors,  and  that  he  believed  that,  as  to  all 
of  them  except  one,  they  had  not  assented  to 
the  use  of  their  names  as  lessors  ;  that  from 
conversations  with  the  plaintiff's  attorney,  lie 
entertained  *no  doubt  that  the  benefi-  [*357 
cial  interest  was  now  vested  in  the  present  les- 
sors ;  and  that  granting  the  motion  would  im- 
pose very  great  additional  difficulty  in  making 
out  the  defense. 

Mr.  II.  A.  Oothout,  contra. 

Ouria.  The  motion  must  be  granted.  We 
will  always  allow  an  amendment,  by  adding 
new  demises,  where  it  appears  that  the  lessors 
sought  to  be  added  have  a  subsisting  legal 
title  to  the  premises  in  question,  on  payment 
of  costs. 

Rule  accordingly. 


THE  PEOPLE 

e. 
RICHARDSON,  Clerk  of   WAYNE  COUNTY. 

Quo  Warranto — Practice. 

On  filing  an  information  in  nature  of  a  T»«>  uxir- 
ranto,  the  court  granted  a  rule  that  defendant up- 
l>ear  and  plead  in  20  days  after  service  of  a  copy  or 
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the  information,  and  notice  of  the  rule,  or  that  the 
Attorney-General  have  leave  to  enter  an  appear- 
ance for  him,  and  take  judgment  by  nihii  (licit. 

MR.  TALCOTT,  Atty-Gen.,  having  ob- 
tained leave  of  the  court,  at  a  former  terra, 
to  file  an  information,  in  the  nature  of  a  quo 
warranto,  against  the  defendant,  to  try  his 
right  to  the  clerkship  of  the  County  of  Wayne, 
and  having  filed  such  information,  now  moved 
for  a  rule  that  the  defendant  enter  an  appear- 
ance, and  plead  in  20  days  after  service  of  a 
copy  of  the  information,  and  the  rule  to  be 
made,  or  that  the  Attorney-General  have  leave 
to  enter  an  appearance  for  him,  and  take  judg- 
ment by  n>i  dicit. 

Curia.  This  not  coming  within  the  rules 
which  apply  to  ordinary  cases,  and  warrant 
proceedings  of  course,  we  think  a  special  ap- 
plication proper,  and  grant  the  rule  as  applied 
for. 

Rule  accordingly. 
Overruled — 1  Cow.,  87. 


358*]        *WOOLSEY  t>.  CAMP. 

Ca»e  Turned  into  Special  Verdict,  only  by  Stipu- 
lation. 

A  case  cannot  be  turned  into  a  special  verdict, 
unless  there  be  a  stipulation  to  this  effect  at  the 
trial. 

THE  verdict  being  for  the  defendant,  and  a 
case  being  made  presenting  several  ques- 
tions of  law,  as  to  the  decisions  of  the  judge 
at  Nisi  Priut  ; 

Mr.  8.  A.  Fool,  on  an  affidavit  that  the  de- 
fendant's counsel  omitted,  by  mistake,  at  the 
trial,  either  to  take  a  bill  of  exceptions  upon 
the  points  of  law  arising  and  decided  there, 
or  to  request  the  circuit  judge  that  the  case 
might  be  turned  into  a  bill  of  exceptions,  or  a 
special  verdict,  and  that  he  was  desirous  to 
bring  error,  if  the  judgment  should  be  against 
him,  moved  for  leave  to  turn  the  case  into  a 
bill  of  exceptions. 

Mr.  J.  Platt,  contra. 

Curia.  This  is  never  done,  unless  there  is 
a  stipulation  to  that  effect  at  the  trial.  It  is 
almost  a  matter  of  course  for  a  circuit  judge 
to  grant  leave  to  turn  a  contemplated  case  into 
a  special  verdict  or  bill  of  exceptions,  if  re- 
quested by  either  party,  at  the  trial  ;  but  this 
should  appear,  by  stipulation,  in  the  case,  or  in 
some  other  way.  A  bill  of  exceptions,  or  special 
verdict,  is  a  part  of  the  business  of  the  trial, 
and  if  not  sought  for  in  any  way  there,  it  can- 
not be  obtained  afterwards. 

Motion  denied. 
Cited  in— 4  How.  Pr.,  287 :  2  Hill,  251. 


Ex  PARTE  THE  COMMON  COUNCIL  OF 
ALBANY. 

Duty  of  Superman,  to  Raise  Money  Pursuant 
to  Resolution  of  Common  Council  of  Albany— 
Mandamus. 

A  resolution  of  the  Common  Council  of  the  City 
of  Albany,  that  certain  sums  should  be  raised  for 
the  support  of  the  poor,  and  for  the  city  night- 
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watch  and  lamps,  and  to  pay  the  interest  of  the  city 
funded  debt,  &c.,  is  imperative  upon  the  Board  of 
Supervisors  of  the  City  and  County  of  Albany,  who 
arc  bound  to  raise  such  sums  upon  the  city. 

They  have  no  right  to  refuse,  on  the  ground  that 
large  sums  of  money,  heretofore  raised  for  these 
purposes,  have  been  misapplied. 

The  duties  of  the  Board  of  Supervisors,  in  raising' 
moneys  on  vote  of  towns  to  destroy  noxious  ani- 
mals, &c.  (2  R.  L-,  132,  sec.  15),  and  on  the  certificate 
of  Commissioners  of  Highways,  to  improve  roads 
(2  R.  L.,  280,  sec.  3D  placed  on  the  same  footing  by 
Mr.  A.  Spencer,  arg..  and  adverted  to  by  the  court, 
in  delivering  their  opinion,  as  illustrating  the  main 
question. 

It  seems,  therefore,  that  in  these  and  the  like 
cases,  the  duties  of  the  Board  of  Supervisors,  in 
raising  money,  are  merely  ministerial. 

MR.  A.  SPENCER  moved  for  a  mandamus 
to  the  Board  of  Supervisors  of  the  City 
and  County  of  Albany,  commanding  them  to 
•assess  certain  taxes  on  the  City  of  [*359 
Albany,  pursuant  to  a  resolution  of  the  Com- 
mon Council  of  that  city. 

It  appeared  by  the  papers  presented  to  the 
court,  that  Oct.  4,  1824,  the  Common  Council 
resolved  that  there  be  raised,  by  tax  upon  the 
citizens  of  that  city,  $8,000,  to  pay  the  inter- 
est on  the  city  funded  debt ;  $8,000  for  the 
payment  of  the  nightwatch  and  city  lamps, 
and  $10,000  for  the  support  of  the  poor  the 
ensuing  year.  A  certified  copy  of  this  resolu- 
tion was  furnished  to  the  Board  of  Supervisors 
of  the  County  of  Albany,  at  their  ensuing 
meeting,  Oct.  20,  1824. 

The  Supervisors  referred  this  resolution  to 
a  committee  of  their  body,  who  examined  the 
books  of  the  city  chamberlain,  and  reported 
that,  as  it  appeared  from  these,  more  than 
$26,000  had  been  raised,  beyond  what  had 
been  expended  in  the  object  specified  in  the 
resolution,  from  1817  to  1823  ;  and  they  rec- 
ommend a  resolution,  which  was  adopted  by 
the  Board,  that  $8,000  be  raised,  to  pay  the 
interest  on  the  funded  debt ;  $6,000  for  the 
payment  of  the  night  watch,  and  city  lamps, 
and  $8,000  for  the  support  of  the  poor. 

He  said  the  Board  of  Supervisors  refused  to 
comply  with  the  full  extent  of  the  resolution, 
upon  the  ground  that  they  were  invested  with 
a  sound  discretion,  and  were  interposed,  by 
the  general  Act  under  which  they  convened, 
between  the  Common  Council  and  the  citizens, 
for  the  protection  of  the  latter  against  the 
abuse  of  trust  by  the  former.  The  Act  Con- 
cerning the  City  of  Albany  (2  R.  L.,  465,  sec. 
5),  after  conferring  other  powers  upon  the 
Common  Council,  enacts,  "  that  the  Common 
Council  shall  yearly  determine  the  sum  neces- 
sary to  be  raised  by  tax  for  the  support  a/id 
maintenance  of  the  poor  of  the  said  city  for 
the  ensuing  year,  and  the  Supervisors  of  the 
City  and  County  of  Albany  being  served  with 
a  copy  of  the  resolution  of  the  said  Common 
Council  directing  such  sum,  shall  cause  the 
same  to  be  raised,  assessed  and  collected,  ac- 
cording to  law  ;  and  such  moneys,  when  col- 
lected by  tax,  shall  be  paid  to  the  chamberlain 
of  the  said  city,  and  shall  be  drawn  for  and 
applied  under  the  direction  of  the  Common 
Council."  The  21st  section  of  the  same  Act 
(2  R.  L.,  475),  enacts,  "that  the  Common 
Council  shall  and  may,  from  *year  to  [*36O 
year,  cause  a  tax,  not  exceeding  $15,000,  to 
be  assessed,  collected  and  paid,  in  the  same 
manner  as  the  other  contingent  expenses  of 
the  said  county  are  assessed,  collected  and 
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paid,  for  defraying  the  expenses  of  supporting 
the  night  watch,  and  lighting  the  lamps  with- 
in the  said  city ;  and  the  chamberlain  shall 
annually  publish  a  statement  of  the  moneys 
received  and  expended  by  virtue  of  this  sec- 
tion, in  one  or  more  of  the  public  papers 
printed  in  the  said  city."  As  we  read  these 
provisions,  the  Board  of  Supervisors  have  no 
discretion.  The  City  of  Albany  (containing 
five  wards),  is,  by  law,  to  elect  a  supervisor 
for  each  ward.  The  several  towns  of  the 
county  (eight  in  number),  are  required  to  elect 
a  supervisor  for  each.  Of  these,  forming  the 
county  Board,  a  majority,  being  non-residents 
of  the  city,  claim  the  right  to  protect  the  citi- 
zens of  Albany,  who  have  no  voice  in  their 
election,  against  the  Common  Council,  who 
are  the  immediate  representatives  of  the  citi- 
zens, and  may  be  deposed  by  them  for  abusing 
their  trust.  To  suppose  that  the  Legislature 
ever  meant  to  vest  a  discretionary  power,  such 
as  is  claimed  here  by  the  Board  of  Supervis- 
ors, would  be  absurd.  The  power  of  refusing 
Is  as  injurious  as  the  right  of  imposing  taxes, 
by  persons  who,  or  whose  constituents,  have 
no  manner  of  interest  in  them,  when  raised. 
What  becomes  of  the  city  interests,  while 
this  conflict  is  going  forward?  The  object  in 
convening  the  whole  Supervisors  of  the  county, 
to  provide  for  levying  taxes,  is,  that  the  State, 
county,  city  and  town  taxes,  may  all  be  levied 
by  a  single  operation.  Their  powers,  in  rela- 
tion to  the  city,  are  no  more  than  are  conferred 
relative  to  the  towns,  by  the  2d  section  of  the 
Act  for  Defraying  the  Public  and  Necessary 
Charges  in  the  Respective  Counties  of  the 
State  (2  R.  L.,  137),  where  they  are  en  joined  to 
allow  certain  accounts  against  the  county  ;  or 
(which  more  nearly  resembles  the  present  case), 
by  section  15  of  the  Act  Relative  to  the  Duties 
and  Privileges  of  Towns  (2  R.  L.,  132),  where 
they  are  are  required  to  raise  certain  sums 
voted  by  the  towns,  to  be  levied  upon  them- 
selves, "and  expended  in  the  destruction  of 
wolves  or  other  noxious  animals.  Though 
left  to  the  towns  exclusively  to  fix  the  amount, 
a  return  is  to  be  made  to  the  general  Board, 
361*]  who  are  to  levy  the  tax  voted.  *The 
words  of  the  various  Acts,  on  these  and  the 
like  subjects,  are  mandatory.  The  Board 
have  nothing  to  do  with  the  propriety  or  im- 
propriety of  the  levy.  The  tax  is  to  be  col- 
lected in  the  same  manner  as  the  contingent 
charges  of  the  county.  Here  is  ne  charge  of 
misapplication.  It  is  not  pretended  that  one 
cent  of  the  $26,000  has  been  devoted  to  any 
other  than  city  purposes. 

Mr,  A.  Van  Vechten,  contra.  The  question 
is,  whether  the  Board  of  Supervisors  have  a 
right  to  see  that  the  moneys  already  raised  by 
the  Common  Council,  for  certain  specified  ob- 
jects, have  been  properly  appropriated,  before 
they  are  compellable  to  raise  more.  They 
baa  already  raised  more  than  enough  to  make 
up  the  difference  between  the  sum  now  asked 
for,  and  the  sum  levied  by  the  Board.  When 
the  Statute  says  that  moneys  shall  be  raised 
for  a  specific  obiect,  and  they  have  been  raised 
and  not  applied,  does  it  mean  that  further 
moneys  shall  be  raised  for  the  same  object, 
when  there  is  enough  for  this  purpose  in  the 
treasury?  Shall  this  be  tolerated?  The  in- 
terposition of  the  court  is  sought  upon  the 
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supposition  that  the  Board  have  neglected 
their  duty,  in  refusing  to  Act ;  and  I  grant 
that,  if  it  appeared  necessary  to  raise  these 
moneys,  a  refusal  would  be  such  neglect.  But 
when  it  appears  there  is  enough  on  hand,  the 
object  cannot  be  to  meet  the  wants  of  the  city. 
It  is  said,  to  be  sure,  that  "  with  this  the 
Board  have  nothing  to  do.  The  money  is  gone. 
There  is  none  in  the  treasury.  No  matter  what 
the  purpose  to  which  it  has  been  applied,  if 
for  city  purposes.  It  is  enough  that  we  are  to 
be  turned  out  of  office,  if  we  conduct  ourselves 
improperly.  It  is  enough  that  it  has  not  been 
applied  to  the  proper  objects  for  which  it  was 
intended."  Is  it  so?  The  Legislature  have 
limited  the  Corporation  to  a  certain  sum,  for 
several  of  these  objects.  Here,  at  least,  their 
power  is  not  unlimited.  But  the  law  implies 
a  discretion,  when  it  orders  money  to  be  raised 
for  a  specific  purpose.  It  is  plain  that  if  the 
Common  Council  raise  a  surplus,  one  year  for 
one  object,  it  should  be  added  to  the  corre- 
sponding fund  for  the  next  year.  Otherwise 
the  limitation  would  be  none  at  all.  It  might 
be  evaded  at  pleasure.  When  it  is  plainly 
*seen  that  the  moneys  have  been  ap-  [*3<>S 
plied  to  the  wrong  object,  the  Supervisors 
have  a  right  to  interfere,  upon  the  same  prin- 
ciple. The  expenditure  from  the  respective 
funds,  after  1817,  falls  much  short  of  the 
moneys  raised  :  and  the  balance  should  have 
been  carried  over  to  the  next  year,  to  the  credit 
of  those  funds.  After  raising  nearly  the  sum 
required,  the  Supervisors  find  a  large  amount 
yet  unexpended.  "No,"  say  the  Common 
Council,  "  we  are  to  command,  and  you  are  to 
obey."  This  depends  on  the  question  whether 
the  law  sanctions  the  demand.  Shall  the  Board 
raise  $20,000  when  only  $10,000  are  requisite? 
Suppose  a  demand  of  $15,000  for  the  night- 
watch,  and  the  Board  find  that  $10.000  only 
are  necessary  ;  and  the  parties  come  here  ; 
would  this  court  sanction  and  enforce  the 
demand  ?  The  refusal  to  grant  would  be 
no  breach  of  duty,  and  consequently,  no  viola- 
tion of  the  law.  It  is  said  the  moneys  have 
not  been  misapplied  ;  but  they  have.  If  raised 
for  a  specific  object,  and  not  used  to  answer  it, 
but  for  another  purpose,  this  is  the  very  defin- 
ition of  the  term  misapplication.  The  Cor- 
poration have  power,  because  they  have  the 
means  to  ascertain  what  sums  are  necessary  to 
be  raised  ;  but  does  this  authorize  them  to  re- 
quire twice  that  sum?  It  is  asked,  what  have 
the  town  Supervisors  to  do  with  the  city?  I 
ask  in  turn,  what  have  the  city  Supervisors  to 
do  with  the  towns?  Are  they  all  here  as  mere 
puppets,  to  dance  as  the  Common  Council 
shall  play  the  wires?  They  have  power  to 
inquire,  and  ascertain  if  the  levy  is  necessary; 
and  when  they  find  it  not  to  be  so,  can  they 
conscientiously  raise  it?  Suppose  the  Common 
Council  corrupt,  and  ordering  large  sums  to 
be  raised,  when  they  have  plenty  of  money  al- 
ready ;  are  the  Supervisors  bound  to  obey  the 
sic  volo  of  such  a  body?  Are  they  not  intended 
as  a  check?  They  are  the  general  guardians 
of  the  county.  Where  is  the  evidence  that 
this  $26,000  has  been  duly  expended,  or  ex- 
pended at  all?  If  it  has  been  wrongfully  ex- 
pended, are  not  the  court  bound  to  notice  the 
misapplication?  Or, if  on  bund, to  say, "you  ask 
for  money,  when  you  have  plenty  already?" 
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Every  application  for  a  mandamus  is  ad- 
dressed to  the  sound  discretion  of  this  court ; 
3O3*]  and  when  right  and  wrong  *are  so 
mixed  as  to  render  the  right  doubtful,  they 
will  refuse  to  interfere.  We  protest  against 
raising  this  money,  when  there  is  enough  on 
hand.  Whose  fault  is  it  that  inconveniences 
are  to  arise  for  the  want  of  it,  if  it  has  been 
misapplied?  That  of  the  Common  Council. 
They  are  to  answer  for  it.  Does  it  lie  with 
them  to  ask,  "  what  is  to  become  of  the  city 
unless  you  raise  the  whole  sum  demanded?" 
They  should  apply  to  the  Legislature  for  leave 
to  raise  money  for  other  objects.  The  law 
should  be  the  only  measure  of  expenditure  ; 
otherwise,  you  give  an  unlimited  discretion. 

Mr.  Spencer,  in  reply.  On  the  principle 
claimed  here,  the  Supervisors  may  refuse  any- 
thing, imposed  upon  them  as  a  duty  by  any  of 
the  statutes.  Indeed,  to  have  been  consistent, 
they  should  have  adjudged  that  we  wanted 
nothing,  and  refused  wholly  to  comply  with 
our  resolution.  We  lie  completely  at  their 
mercy.  We  cannot  tax  our  own  constituents 
without  their  consent.  This  would  result  from 
their  having  a  discretion.  This  court,  accord- 
ing to  People  v.  Supervisors  of  Albany,  12 
Jonns.,  414,  can  exercise  no  control  over  them. 
When  once  passed  upon,  the  question  is  res 
judicata. 

The  amount  of  the  argument  on  the  other 
side  is,  that  we  have  abused  our  power — not 
that  the  Board  have  any  power  to  refuse  the 
levy  requested.  But  we  say  again,  the  office  of 
the  Supervisors  is  merely  ministerial.  There  is 
no  restraint  upon  us  as  to  the  amount  of  moneys 
to  be  raised  for  the  support  of  the  poor,  though 
we  arc  confined  to  $15,000  for  the  night-watch, 
&c.  Had  we  gone  beyond  the  latter  sum,  we 
should  have  exceeded  our  power;  and  the  Act 
would  not  have  been  binding.  There  is  no 
pretense  that  we  have  not  acted  within  the 
limits  of  our  jurisdiction.  But  it  is  said  that 
this  $26,000  should  have  been  applied  to  the 
specific  object  of  the  resolution  upon  which  it 
is  raised.  That  I  deny.  Any  money  in  the 
treasury  may  be  applied  to  any  other  demands 
against  the  Corporation.  The  means  of  rais- 
ing money  for  certain  objects  are  specified ; 
and  none  other  can  be  resorted  to ;  but  it  ia 
not  material  to  the  city  how  the  moneys  raised 
are  applied  if  it  be  for  their  purposes.  It  will  be 
3O4*J  "intended  that  the  moneys  have  been 
soapplied;  that  the  officers  of  the  city  have  done 
their  duty.  But  suppose  it  otherwise  ;  sup- 
pose a  previous  violation  of  duty  ;  is  this  a 
reason  why  the  city  should  not  be  lighted  or 
the  poor  maintained  for  the  time  to  come?  Nor 
will  the  court  intend  that  we  can  borrow  the 
money  which  is  wanted. 

No  authority  is  cited  to  support  the  powers 
of  the  Board  to  rejudge  this  question.  The 
language  of  every  Act  imposing  the  duty  to 
raise  money  upon  the  Board  of  Supervisors  is 
at  war  with  this  construction.  Such  are  the 
provisions,  already  adverted  to,  and  such  the 
language  of  the  whole  Act  to  which  I  before 
referred  the  court  (2  R.  L.,  127),  touching  the 
general  and  special  powers  of  the  Board.  It 
requires  them  to  assess,  levy,  &c.  There  is 
also  a  provision  in  the  Act  to  Regulate  High- 
ways (2  R.  L.,  280,  sec.  31),  much  like  the  one 
under  consideration.  The  Board  are  required 
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to  raise  such  sum,  not  exceeding  $250,  as  shall 
be  ordered  by  the  Commissioners  of  Highways 
of  a  town. 

SUTHERLAND,  J.,  delivered  the  opinion  of 
the  court,  to  the  following  effect.  The  Act 
under  which  the  Common  Council  made  this 
order  so  far  as  form  is  concerned,  has  been 
strictly  complied  with,  and  the  only  question 
submitted  to  us  relates  to  their  power.  This 
law  gives,  in  terms,  full  authority  to  do  pre- 
cisely what  they  have  doue  ;  to  order  the  levy- 
ing of  these  moneys  by  the  Board  of  Super- 
visors. Then  have  the  latter  any  discretion, 
whether  they  shall  comply  with  the  order  ? 
The  provision  as  to  raising  money  for  the  sup- 
port of  the  poor  is  couched  in  very  positive 
language.  It  is  that  the  Common  Council  shall 
yearly  determine  the  sum  necessary  to  be  raised 
for  this  purpose  ;  and  the  Supervisors  being 
served  with  a  copy  of  the  corporate  resolution 
"shall  cause  the  same  to  be  raised,  assessed 
and  collected  according  to  law."  Here  a  power 
is  given  without  limitation  or  control,  to  direct 
such  sums  to  be  raised  as  the  Council  may 
think  proper;  and  it  is  imperiously  made  the 
duty  of  the  Supervisors  to  raise  that  sum.  The 
provision  as  to  the  city  watch  confers  the 
power  in  the  same  terms,  limiting  it  to  the 
compass  of  $15,000  per  annum.  This,  by  the 
21st  section, *is  to  be  raised  in  the  same  [*36& 
manner.  Both  provisions  are  equally  impera- 
tive, in  terms,  upon  the  Supervisors.  They, 
however,  contend  that  they  have  a  discretion 
in  this  business  ;  that  they  are  not  mere  minis- 
terial officers  ;  that  they  are  authorized  U> 
judge  whether  the  sums  heretofore  raised  for 
specific  objects  have  been  properly  expended  ; 
that  otherwise  they  might  be  made  the  instru- 
ments of  oppression ;  and  they  show  by  ex- 
tracts from  the  books  of  the  Common  Council, 
that  large  sums  heretofore  raised  for  specific 
objects  have  not  been  expended  for  these  pur- 
poses. From  the  statement  made  by  the  com- 
mittee, in  their  report,  this  would  seem  to  be 
so  to  the  amount  of  20  or  $30,000.  They  insist 
on  a  power,  implied  by  law,  to  guard  against 
such  excesses  ;  and  demanded  that  this  sum 
should  be  carried  to  the  credit  of  the  city  in 
account  with  their  officers.  This  may  all  be 
very  proper  ;  but  I  am  satisfied  that  no  such 
discretion  is  conferred  by  the  law,  either  in  its 
terms  or  the  general  provisions  and  policy  of 
the  Act  under  which  the  Board  of  Supervisors 
proceed.  The  contrary  is  rather  to  be  implied 
from  various  provisions  similar  to  those  under 
consideration,  to  which  we  were  referred  at 
the  bar.  The  Council,  like  the  Legislature,  are 
responsible  to  their  constituents  only  for  the 
manner  in  which  they  discharge  these  duties, 
so  long  as  they  act  within  the  scope  of  their 
authority.  The  course  is  for  the  former  to 
take  the  remedy  into  their  own  hands  ;  and 
remove  their  public  agents,  if  they  have  abused 
their  authority,  which  we  do  not  pretend  to 
say  is  the  case.  The  Statute  is  imperative  upon 
the  Supervisors.  They  cannot  exercise  the 
least  control  in  determining  the  amount  to  be 
raised.  The  sums  sought  to  be  levied  are  for 
the  use  of  the  citizens  of  Albany,  to  be  paid  by 
them.  We  grant  an  alternative  mandamus. 


fttile  accordingly. 
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366*]  *THE  PEOPLE,  ex  rel.  GLANDER  & 
PERSON, 

v. 

THE  JUSTICES  OF  THE  MARINE  COURT 
OF  THE  CITY  OF  NEW  YORK. 

Act  to  Relieve  Debtors  from  Imprisonment — Con- 
struction of. 

The  Act  for  the  Relief  9f  Debtors  with  Respect  to 
the  Imprisonment  of  their  Persons  (1  R.  L.,  348,  sec. 
4),  extends  to  debtors  in  execution  on  judgments 
founded  on  wronjrs  as  well  as  on  contracts ;  e.  g.,  on 
an  assault  and  battery. 

ON  showing  cause  why  a  mandamus  should 
not  issue,  it  appeared  that  the  relators  were 
sued  in  the  Marine  Court  for  an  assault  and 
battery,  to  which  they  severally  pleaded  not 
guilty ;  judgment  passed  against  them,  and 
they  were  committed  to  jail  on  a  capias  ad 
satisfactendum  for  $160  damages  and  costs  ; 
that  Sept.  23, 1824,  they  respectively  petitioned 
the  Marine  Court  for  a  discharge  under  the'  'Act 
for  the  Relief  of  Debtors  with  Respect  to  the 
Imprisonment  of  their  Persons,"  passed  Apr. 
9th,  1813  (1  R.  L.,  348) ;  which  was  opposed, 
because  the  judgment  was  founded  on  a  wrong 
— not  on  contract.  Upon  this  ground,  the 
prisoners  were  remanded  ;  and  the  hearing  of 
the  application  adjourned. 

Mr.  J.  E.  Lovett,  for  the  defendants,  said  the 
word  "debt,"  used  in  the  Statute,  applies  to  a 
judgment  founded  upon  contract.  The  Stat- 
ute was  passed  for  the  benefit  of  the  unfortu- 
nate debtor,  not  for  the  relief  of  the  guilty. 
The  cases  of  Jackson  v.  Smith,  5  Johns.,  115  ; 
The  King  v.  Wakefield,  13  East,  189,  and  Ex 
parte  Benj.  Lawrence,  1  Bos.  &.  P. ,  477,  do  not 
apply  to  the  present  question. 

Mr.  J.  M'Kown,  for  the  relators.  The  words 
of  the  Act  are  too  broad  to  be  misunderstood. 
To  warrant  the  interference  of  the  court,  it  is 
only  necessary  that  the  applicant  should  be 
charged  in  execution  for  a  sum  of  money. 
Strong  v.  White,  9  Johns..  161,  has  no  application 
for  the  Act  of  1811  was  expressly  limited  to  the 
case  of  judgments  upon  contract.  In  Jackson 
v.  Smith,  5  Johns.,  117,  the  court  leave  it 
strongly  to  be  implied  that  if  the  defendant 
had  been  in  actual  custody  upon  a  conviction 
for  the  contempt,  the  C.  P.  would  have  been 
right  in  discharging. 

367*]  *Curia.  The  question  now  is  the 
same  as  it  was  upon  the  motion  for  a  rule  to 
show  cause  ;  and  we  see  no  reason  to  change 
the  opinion  we  then  expressed. 

Rule  absolute. 
Cited  in-31  How.  Pr.,  127. 


MIRWAN  v.  INGERSOL. 

Practice. 

The  defendant  may  appear  at  the  circuit,  after  the 
Jury  are  impaneled  for  an  inquest  by  default. 

A  special  verdict,  finding  that  the  defendant  does 
not  appear,  nor  offer  any  evidence  in  support  of  his 
plea.  Is  a  nullity. 

The  plaintiff  cannot  take  judgment,  of  course, 
upon  a  special  verdict,  but  it  should  be  on  motion 
in  court. 

COWEN  8. 


AN  certwrari  to  a  justice's  court ;  the  plainliff 
\J  assigned  errors;  and  the  defendant  pleaded 
a  special  plea  in  bar,  of  accord  and  satisfaction, 
to  which  the  plaintiff  replied,  taking  issue. 
At  the  last  Monroe  Circuit,  the  cause  coming 
on  to  be  tried,  the  circuit  judge  decided  that 
the  defendant  held  the  affirmative.  And,  he 
not  being  ready  with  his  proof,  bis  counsel 
declined  appearing,  and  the  cause  was  called, 
and  the  jury  impaneled  as  upon  an  inquest 
by  default.  While  the  counsel  for  the  plaint- 
iff was  engaged  in  drawing  a  special  verdict, 
the  defendant's  witness  appeared,  and  his 
counsel  then  asked  leave  to  appear  and  try  the 
cause,  stating  that  he  could  prove  the  truth  of 
his  plea.  This  was  denied  by  the  judge  ;  and 
the  plaintiff's  counsel  hastily  drew  a  special 
verdict  in  these  words  :  "  And  the  jury  find 
that  Thomas  Ingersol  does  not  appear  nor 
offer  any  evidence  to  prove  the  allegations  con- 
tained in  his  plea."  This  was  received  and 
entered  as  the  verdict  of  the  jury  ;  and  the 
plaintiff  afterwards  proceeded,  without  sub- 
mitting the  verdict  to  this  court,  to  tax  his 
costs,  perfect  his  judgment,  and  issue  his  exe- 
cution. 

A  motion  was  now  made  in  behalf  of  the 
defendant,  to  set  aside  the  verdict  and  all  sub- 
sequent proceedings  for  irregularity,  on  these 
grounds,  among  others,  viz.:  1.  That  the  de- 
fendant should  have  been  suffered  to  appear. 
2.  That  the  verdict  was  void.  3.  That,  at  any 
rate,  judgment  could  not  be  taken  upon  the 
verdict,  without  a  special  motion  to  this  court. 
And  Com.  Dig.,  Pleader,  S.,  21,  22,  was  cited 
to  show  the  verdict  void. 

Mr.  D.  D.  Barnard,  for  the  motion. 

*Mr.  R.  Beach,  contra.  [*368 

Ouria.  The  objections  are  all  well  taken, 
and  the  motion  must  be  granted. 

Rule  accordingly. 


MACAULEY  v.  STERNBURGH. 

Reversal  of  Judgment — Costs. 

On  reversing  a  judgment  upon  error,  the  plaintiff 
is  entitled  to  costs. 

And  he  may  perfect  his  judgment  and  issue  exe- 
cution for  them  immediately,  without  waiting  for 
the  final  event  upon  a  venire  de  novo  awarded. 

IN  the  Herkimer  C.  P.  the  judgment  was  for 
the  defendant.  And  on  error  to  this  court, 
it  was  reversed,  and  at  the  last  Oct.  Term  a 
venire  de  novo  was  awarded  to  the  circuit  ;  but 
the  plaintiff,  without  waiting  for  the  event  of 
the  cause  upon  the  trial,  taxed  his  costs  and 
perfected  his  judgment  of  reversal,  which  it 
was  now  moved  to  set  aside  as  premature  and 
irregular. 

Mr.  0.  O.  Otis,  for  the  motion. 

Mr.  A.  Conkling,  contra. 

Curia.  The  plaintiff  in  error  was  not  bound 
to  wait  the  event  of  the  suit  upon  the  venire  d« 
novo.  When  a  judgment  is  reversed  on  error, 
the  plaintiff  is  entitled  to  recover  his  costs, and 
may  perfect  his  judgment  immediately  and 
issue  execution  as  in  other  cases. 


Motion  denied. 
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GAY  v.  ROGERS  AND  WAIT. 

Action  Against  Attorney  and  Layman— Liabil- 
ity of  Attorney  to  Arrest. 

An  attorney,  or  other  officer  of  the  court,  is  never 
privileged  from  arrest,  when  sued  with  another, 
though  during  the  actual  sitting  of  the  court,  and 
during  his  attendance  at  court. 

Citations-13  Johns.,  253 ;  1  R.  L.,  387,  418,  sec.  12. 

rPIIE  defendant,  Wait,  an  attorney  and  coun- 
J.  selor  of  this  court,  attending  at  this  term, 
was  arrested  on  a  bailable  capias  against  him 
and  Rogers,  a  common  person. 

Mr.  S.  A.  Foot  moved  that  Wait  be  dis- 
charged. 

Mr.  S.  Stevens,  contra,  said  he  could  not  have 
his  privilege,  being  sued  with  another.  He 
cited  Tiffany  v.  Drtggs.  13  Johns.,  252. 
361>*J  *Mr.  Foot.  That  case  was  decided 
on  common  law  grounds.  But  the  Statute  (1 
R.  L.,  418,  sec.  12)  exempts  the  profession  from 
arrest,  generally,  during  term. 

Curia.  That  Statute  circumscribes  the  com- 
mon law  privilege  to  actual  term  time,  during 
which  it  is  -no  greater  than  it  was  before  the 
Statute.  Officers  of  the  court  were  never 
privileged,  when  sued  with  others.  The  rea- 
soning of  the  court  in  Tiffany  v.  Driggs,  as  to 
the  Statute  (1  R.  L.,  387),  applies,  therefore,  to 
the  Act(l  R.  L.,  418,  sec.  12)  upon  which  the 
defendant  moves. 

Motion  denied.  • 


AVERY  AND  AVERY 

v. 
CURTISS  AND  WEED. 

Recovery  against  One  of  Two  Defendants — Costs. 

In  an  action  arising  ex  amtractu,  against  several 
defendants,  some  of  whom  succeed,  and  others  have 
a  verdict  against  them,  the  former  are  not  entitled 
to  costs. 

Citations-1  Cow.,  417  ;  1  R.  L.,  343,  345. 

ACTION  on  a  joint  and  several  promissory 
note,  made  by  the  defendants,  who  pleaded 
separately  the  general  issue.  On  the  trial,  the 
verdict  was  for  the  plaintiff  against  Curtiss, 
and  for  Weed,  against  the  plaintiff,  upon 
which  Weed's  attorney  entered  a  rule  for 
judgment,  in  his  favor,  with  costs,  which  it 
was  now  moved  to  set  aside,  on  the  authority 
of  the  case,  Ex  part*  E.  Nelson,  1  Cow.,  422. 

Mr.  J.  Maynard,  for  the  motion. 

Mr.  A.  Gibbs,  contra. 

Curia.  This  case  comes  within  the  3d  sec- 
tion of  the  general  Statute  Concerning  Costs 
(1  R.  L.,  843),  the  construction  of  which,  in 
reference  to  this  question,  was  considered  in 
the  case  Ex  parte  ftelxon,  1  Cow.,  417.  Though 
the  question  was  not  directly  decided,  the  rea- 
soning of  that  case  applies.  The  course  upon 
the  English  Statute,  which  is  worded  like  our 
2d  section,  has  always  been  to  deny  costs  to 
one  whose  co-defendants  are  convicted,  though 
a  verdict  pass  for  him.  The  10th  section  (1  R. 
L.,  845)  applies  to  certain  actions  arising  ex 
delicto  only.  The  motion  must  be  granted. 

Motion  ffranted. 
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*LENT  v.  BUTLER.       [*37O 

Slander — Notice,  with  Plea  that  Defendant  would 
Prove  Words  True —  When  Plea  may  be  With- 
drawn. 

In  slander  the  defendant  gave  notice  with  his  plea, 
that  he  would  prove  the  words  true ;  which  plea  he 
afterwards  moved  to  withdraw,  on  an  affidavit  that 
the  notice  was  given  in  good  faith :  motion  refused, 
unless  he  would  swear  to  the  falsity  of  the  notice. 

O  LANDER,  for  charging  the  plaintiff  with 
kj  stealing  goods.  Plea,  the  general  issue, 
with  notice  that  the  defendant,  on  the  trial, 
would  prove  the  truth  of  the  words  spoken, 
in  his  justification.  And  now. 

Mr.  C.  H.  Buggies  moved  to  withdraw  this 
notice  and  to  substitute  another,  which  he  pro- 
duced, and  which  set  up  the  Statute  of  Lim- 
itations, with  certain  matters  which  went  to 
mitigate  the  damages.  He  read  the  defendant's 
affidavit,  stating  that  the  first  notice  was  inter- 
posed in  good  faith,  and  under  the  advice  of 
counsel ;  that  when  it  was  delivered,  he  verily 
believed  he  should  be  able  to  prove  the  mate- 
rial facts  stated  in  it  ;  that  W.  N.  Palmer, 
formerly  of  Poughkeepsie,  was  the  witness 
upon  whom  he  placed  the  principal  reliance 
for  this  purpose  ;  but  that  he  had  left  the  State, 
with  his  family, without  the  defendant's  knowl- 
edge ;  and,  as  he  was  informed  by  the  wit- 
ness' friends,  had  gone  to  reside  in  some  part 
of  South  America,  and  would  not  return  to  this 
country. 

He  supposed  the  gentleman  opposed  to  him 
(Mr.  J.  Tallmadge)  would  take  the  same  ground 
here  as  he  did  in  Clinton  v.  Mitchell,  3  Johns., 
144,  and  insist  that  the  notice  should  not  be 
withdrawn  till  its  falsity  was  acknowledged  by 
the  defendant.  The  case,  however,  was  dis- 
tinguishable. It  did  not,  in  that  case,  as  in 
this,  appear  that  the  notice  was  given  in  good 
faith  ;  which  is  the  reason  assigned  by  the 
court  for  refusing  the  rule. 

Mr.  J.  Tallmadge,  contra,  did  rely  upon  that 
case,  and  should  contend  for  its  doctrine,  with- 
out the  qualification  alluded  to.  The  defend- 
ant has  followed  up  his  slander  by  a  gross  libel 
upon  the  record,  and  which  the  plaintiff  is 
entitled  to  have  falsified  in  the  same  way. 
This  must  be  either  by  the  defendant's  affidavit 
of  its  falsity,  or  the  verdict  of  a  jury,  giving 
those  aggravated  damages  which  such  a  notice 
called  for. 

*The  Court  were  clear  with  the  coun-  [*37 1 
sel  for  the  plaintiff,  that,  for  these  reasons, 
the  motion  must  be  denied;  and  Woodworth, 
J.,  said,  that  this  application  was  even  a  still 
farther  aggravation  of  the  slander ;  for  the 
defendant  says,  in  his  affidavit,  "the  charge 
which  I  advanced  against  the  plaintiff  is  true; 
but  by  reason  of  Palmer's  absence,  alone,  I  am, 
unfortunately,  not  able  to  prove  it. 

Motion  denied. 

Cited  in-21  Wend.,  334 ;  8  Minn.,  293 ;  34  Am.  Dec., 
247. 


Ex  PARTE  JOHNSON. 

Common.     Pleas  —  Discretion    as    to    Hearing 
Charge  against  Justice  of  Peace. 

Under  the  7th  section  of  the  4th  article  of  the 
Constitution,  the  judge  of  the  C.  P.  have  a  dis- 

C'OWEN  3. 
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Ex  PAKTE  KELLLOGG. 
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cretion  whether  they  will  hear  a  charge,  preferred 
against  a  justice  of  the  peace;  and  the  Supreme 
Court  will  not  interfere  with  its  exercise. 

Citation— N.  Y.  Const.,  art.  4,  sec.  7. 

PHEBE  JOHNSON  petitioned  the  judges  of 
X  the  Court  of  C.  P.  of  Montgomery  Co., 
that  such  proceedings  might  be  had  against 

,  a  justice  of  the  peace,  of  that 

county,  as  the  Constitution  and  laws  of  this 
State  require,  for  a  false  return  to  a  writ  of 
certiorari,  and  for  keeping  his  office  in  a  gro^ 
or  dram  shop,  setting  forth  the  particulars,  and 
verifying  the  petition  by  her  affidavit.  The 
petition  was  presented  to  the  judges  Oct.  12, 
1824,  at  which  time  they  made  a  rule,  that  the 
prayer  of  the  petitioner  be  denied,  without 
hearing  the  merits. 

Mr.  P.  Brooks  now  moved  for  a  mandamus, 
commanding  the  judges  to  take  cognizance  of 
this  matter  ;  but, 

Per  Curiam.  The  whole  was  a  mere  matter 
of  discretion  with  the  C.  P.  Under  the  Con- 
stitution (art.  4,  sec.  7),  they  are  the  sole  judges 
whether  they  will  notice  the  charges  preferred 
or  not.  They  hold  a  constitutional  power, 
with  which  we  will  not  interfere.  Besides,  it 
is  a  sufficient  answer  to  that  part  of  the  case 
which  complains  of  a  false  return,  that  it  is 
more  properly  triable  in  another  form. 

Motion  denied. 

Cited  in-19  How.  Pr.,  178 ;  11  Abb.  Pr.,  21. 


372*]      *Ex  PARTB    KELLOGG. 

Appeal  from  Justice  Court — Filing  Return  of 
Justice  in  Common  Pleas — Practice — Costs. 

Though  on  appeal,  pursuant  to  the  Statute  (sess. 
47,  ch.  238,  sec.  36,  37),  the  justice  do  not  file  his  re- 
turn till  after  the  first  day  of  the  term  of  the  C.  P. 
next  after  the  appeal ;  they  ought  not  to  quash  the 
return,  but  proceed  thereon  when  the  return  comes 
in. 

The  fact  that  the  costs  were  paid  to  the  justice, 
need  not  be  indorsed  on  the  appeal  bond. 

KELLOGG  sued  Griffin  before  a  justice  of 
the  peace  of  Herkimer  Co.,  and  Aug,  25, 
1824,  the  justice  rendered  judgment  for  the 
plaintiff,  of  $7.59,  from  which  the  defendant 
appealed,  Sept.  4,  pursuant  to  the  Act  of  Apr. 
12,  1824  (se«s.  47,  ch.  238,  sec.  36,  37),  to  the 
next  Court  of  C.  P.  of  Herkimer  ;  but  it  was 
not  indorsed  upon  the  bond  given  on  such  ap- 
peal, that  the  costs  of  the  proceedings  in  the 
court  below  had  been  paid  by  the  appellant ; 
and  the  justice,  moreover,  omitted  to  file  the 
return,  till  after  the  first  day  of  the  then  next 
term  of  the  C.  P.;  for  which  reasons  a  "motion 
was  made  there  to  quash  the  return,  but  denied; 
and  now, 

Mr.  B.  D.  Nvxon  moved  for  a  mandamus 
commanding  them  to  do  this  ;  but, 

Per  Curiam.  The  Statute  is  merely  direc- 
tory. True,  if  the  justice  does  not  return  on 
or  before  the  first  day  of  the  next  term  after 
the  appeal,  it  is  an  omission  of  duty  ;  but  the 
party  is  not  to  suffer  by  this.  If  filed  at  any 
time  afterwards,  he  may  proceed  in  his  appeal. 
Co  WEN  3. 


The  Statute  does  not  require  that  the  payment 
of  costs  should  be  indorsed  upon  the  bond.  If,  • 
n  fact,  paid,  this  is  enough;  and  the  contrary  is 
not  pretended. 

Motion  denied. 


*  JACKSON,  ex  dem.  EDEN,  [*373 

n. 
RATHBONE. 

Judgment  Affirmed  on  Error — Executive  Writ 
of  Inquiry — Continuing  Record — Costs. 

On  executing  a  writ  of  inquiry  under  the  Statute 
(1  R.  L.,  343,  sec.  3),  judgment  being  aflBrmed  on 
error,  and  the  record  being  remitted,  a  new  judg- 
ment record  is  not  necessary  ;  but  the  proceedings 
may  be  continued  at  the  foot  of  the  original  roll. 

How  this  is  to  be  done.  May  be  on  separate  paper 
and  attached  to  record  as  in  assigning  breaches, 
toties  qunties,  &c.,  after  judgment  bond  to  perform 
covenants,  or  court,  on  motion,  would  allow  record 
on  file  to  be  continued,  &c. 

FOR  the  facts  out  of  which  the  present  ques- 
tion grew,  see  2  Cow.,  602,  8.  C.  On  re- 
ferring the  costs  for  taxation,  as  there  men- 
tioned (page  604),  Judge  Irving  refused  to  tax 
a  new  record  of  judgment  upon  the  return  of 
the  writ  of  inquiry,  and  the  services  about 
entering  and  perfecting  a  new  judgment  ;  but 
he  allowed  the  appropriate  services  for  con- 
tinuing down  the  original  record  remitted  from 
the  Court  of  Errors,  with  a  history  of  the  pro- 
ceedings. 

Mr.  A.  Burr,  moved  for  are  taxation,  on  this 
ground,  among  others.  He  said  the  Statute 
(1  R.  L.,  144,  sec.  3)  speaks  of  inquiry,  judg- 
ment and  award  of  execution,  for  damages, 
with  costs  of  suit.  If  no  rule  for  judgment, 
and  no  record,  there  is  no  authority  to  "award 
execution  for  the  damages  and  costs  of  suit." 

Mr.  C.  H.  Ruggles,  contra,  insisted  that  there 
was  no  need  of  a  new  record.  It  was  suffi- 
cient to  continue  the  proceedings  upon  the  old 
one. 

Mr.  Burr  said  the  Statute  evidently  contem- 
plated a  new  judgment,  independent  of,  and 
distinct  from  the  first,  and  therefore  authorized 
a  new  record.  This  might  as  well  be  denied 
of  a  scire  facias,  or  debt  on  judgment.  The 
original  record,  when  filed,  is  beyond  the  con- 
trol of  the  attorney.  It  can  be  altered  by  the 
clerk,  only,  under  the  direction  of  the  court. 
The  new  judgment  should  be  docketed.  There 
is  no  authority  for  this,  unless  there  be  a  new 
record  signed  and  filed. 

Curia.  A  new  record  was  unnecessary.  The 
proceeding  by  inquiry  might  have  been  con- 
tinued upon  the  record  remitted  from  the  Court 
of  Errors;  and  Wood  worth,  ,/.,  said  this  did 
not  mean  taking  the  record  from  the  clerk, 
and  continuing  the  history  upon  that.  All 
that  is  necessary  is,  *to  make  the  [*374 
proper  suggestion,  and  give  a  history  of  the 
subsequent  proceedings-  upon  separate  paper, 
and  attach  this  to  the  original  roll,  as  is  done 
when  you  assign  new  breaches,  Mien  qi«>tiex, 
on  the  record  of  judgment  upon  a  bond  for  the 
performance  of  covenants.  And  Sutherland, 
«/.,  said  that  if  it  were  otherwise,  that  would 
be  no  argument  in  favor  of  a  new  record  ;  for 
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this  court,  on  application,  would  grant  leave, 
of  course,  to  continue  the  original  record  in 
the  hands  of  the  clerk,  provided  it  were  neces- 
sary. 

Motion  denied. 


HALL 

9. 

ROCHESTER,    ATKINSON    AND    CAMP- 
BELL. 

Action  Ex  Contractu  against  Several  Defend- 
ant*—Effect  of  Discontinuance  as  to  Part. 

In  amumprtt  against  three,  on  a  joint  and  several 
promissory  note,  two  pleaded  that  the  note  was 
f  raudulently  and  oppressively  obtained,  upon  which 
the  ptelntiB  entered  a  nolle  pnxeqiiiaatn  them,  and 
took  judgment  by  default  against  the  third :  held, 
that  the  action  was  discontinued  as  to  all. 

In  actions  ex  eontrcwfv,  against  several,  unless 
the  defense  as  to  one  go  merely  to  his  personal  dis- 
charge, a  nolle  prvmequi  cannot  be  entered  as  to  him, 
and  the  suit  be  continued  as  to  another. 

A  SSUMPSIT,  on  a  joint  and  several  promis- 
J\.  sory  note — payee  against  the  makers.  The 
first  count  was  on'the  note,  and  the  second  and 
third  were  the  common  money  counts,  and 
an  account  stated.  Rochester  and  Atkinson 
pleaded  non  assumpsit;  and  to  the  first  count, 
that  the  note  was  fraudulently  and  oppres- 
sively obtained,  setting  forth  the  particulars. 
Upon  the  receipt  of  this  plea,  the  plaintiff 
entered  a  nolle  prosequi  as  to  them,  and  took  a 
iudgment  by  default  against  Atkinson,  which 
It  was  now  moved  to  set  aside  as  irregular. 

Mr.  E.  Pomroy,  for  the  motion,  said  the  nolle 
prosequi  was  a  discontinuance  as  to  all  the  de- 
fendants. Noke  v.  Ingham,  1  Wils.,  89;  Hart- 
nets  v.  Thompson,  5  Johns.,  160;  Morion  v. 
CrogJian.  20  Johns.,  122,  per  Spencer,  Ch.  J.; 
1  Chit.  Plead.,  546  Tidd,  632.  The  result  of 
these  authorities  is,  that  in  actions  in  form  ex 
ddicto,  the  plaintiff  may  enter  a  nolle  prosequi 
as  to  one  of  several  defendants  ;  but  in  actions 
ex  contractu,  unless  the  defense  go  merely  to 
the  personal  discharge  of  one,  a  notte  prosequi 
cannot  be  entered  as  to  one  and  the  suit  be 
continued  as  to  the  other,  but  the  notte  prosequi 
discontinues  the  suit  as  to  the  whole.  Actions 
ex  contractu,  against  several,  are  joint.  The 
plaintiff,  to  sustain  his  action,  must  show  a 
375*]  joint  contract  made  by  *all  ;  and  a 
plea,  by  one,  to  the  action  of  the  writ,  inures 
to  the  benefit  of  all  the  defendants.  1  Chit. 
PI.,  81,  32 ;  Boulter  v.  Ford,  1  Sid.,  76  ;  S/ter- 
iff  v.  Wilkes,  1  East,  52 ;  Gray  v.  Palmer,  1 
Esp.,  185.  That  the  note  is  joint  and  several, 
makes  no  difference.  The  plaintiff  has  elected 
to  proceed  against  the  defendants  jointly;  and, 
for  the  purposes  of  this  question,  the  demand 
must  be  treated  as  a  joint  one. 

Mr.  F.  M.  Haiffht,  contra,  said  there  was  no 
direct  authority  for  this  application.  In  Mor- 
ion v.  Croghan,  cited  by  the  defendant's  coun- 
sel, the  decision  is  put  on  the  ground  that  the 
defendant*!  were  all  necessarily  parties.  Ac- 
cordingly, per  Spencer,  J.:  "Where  all  the 
defendants  are  necessarily  parties,  and  the 
plaintiff  was  obliged  to  make  them  parties,  as 
in  a  proceeding  against  terre-tenants,  a  discon- 
tinuance as  to  some  is  a  discontinuance  as  to 
all."  Here  the  action  was  not  necessarilv 
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joint.  It  might  have  been  several;  and  it  is 
the  same  thing  to  the  defendant  (Atkinson)  as 
if  he,  alone,  had  been  sued. 

Curia.  The  distinction  contended  for,  by 
the  defendant's  counsel,  is  fully  borne  out  by 
the  cases  to  which  he  refers. 

Motion  granted. 

Cited  in-5  Wend.,  229;  14  N.  Y.,  491;  15  Barb.,  183; 
46  Am.  Deo.,  478  (4  Gilm.,  536). 


VAN  LEW  ET  AL.  9.  KING. 

Common   Pleas — Costs. 

In  the  Court  of  C.  P.  of  the  City  of  N.  Y.,  the 
plaintiff  has  costs,  though  he  recover  less  than  $60, 
if  his  recovery  exceed  $35.  And  this,  though  the 
action  might  nave  been  brought  before  a  justice  of 
the  peace. 

MAY  8,  1824,  the  plaintiffs  brought  assump- 
sit  for  money  had  and  received,  against 
the  defendant,  in  the  N.  Y  C.  P.,  and  laid 
their  damages  at  $250.  The  cause  was  tried 
Sept.  25th,  and  the  jury  found  for  the  plaintiff, 
$38.33.  The  total  amount  of  the  accounts  in 
controversy  between  the  parties,  was  $394. 
The  plaintiff  *procured  his  costs  to  be  [*376 
taxed  at  $51.59,  for  which  he  took  judgment; 
and  on  submitting  the  question  to  this  court, 
whether  the  plaintiff  was  entitled  to  costs  in 
the  court  below,  he  having  recovered  less  than 
$50,  the  Act  of  Apr.  12,  1824  (sess.  47,  ch. 
238,  sec.  33),  was  relied  upon,  as  denying 
costs. 

It  was  said  that  the  suit  was  cognizable  be- 
fore a  justice,  the  amount  recovered  less  than 
$50,  and  the  accounts  less  than  $400.  The 
words,  in  the  1st  section  of  the  Act,  "the  City 
and  County  of  N.  Y.  excepted,"  do  not  extend 
to  the  provisions  of  the  33d  section.  Several 
new  regulations,  introduced  by  the  Act,  were 
intended  to  be  general;  such  as  extending  the 
remedy  to  executors  (sec.  1),  transferring 
judgments  to  the  county  clerk's  office,  so  as  to 
become  a  lien  on  land.  Sec.  20,  21.  So  of 
sections  29,  41,  45,  &c.  The  10th,  llth,  and 
16th  sections,  expressly  mention  city  or  town. 
Section  27,  in  giving  the  precedent  of  a  con- 
viction, begins,  "City  of  New  York,"  or, 
"Westchester  County."  Sections  37  and  38 
say,  Cts.  of  C.  P.  or  Mayor's  Courts,  and 
clerk's  office  of  city  or  county;  and  section  40 
expressly  authorizes  the  several  Courts  of  C. 
P.  and  Mayor's  Courts  in  this  State,  to  make 
rules  to  regulate  the  practice  on  appeals.  The 
41st  section  speaks  the  same  language. 

The  words  "City  and  County  of  N.  Y.,"  in 
the  1st  section,  apply  to  the  jurisdiction  of  the 
magistrate  only.  The  106th'section  of  the  Act 
to  Reduce  the  Several  Laws  Relating  Particu- 
larly to  the  City  of  N.  Y.  into  One  Statute, 
passed  Apr.  9,  1813  (2  R.  L.,  342),  gives  juris- 
diction of  $50  to  the  justice's  court  of  that 
city;  and  it  was  not  necessary  to  repeat  it 
again  in  the  Act  of  1824.  The  Act  of  1818 
(sess.  41,  ch.  94,  sec.  5)  contains  the  same  pro- 
viso as  to  costs  on  recoveries  under  $50,  as  is 
contained  in  the  33d  section  of  the  Act  of 
1824;  but  as  the  former  is  repealed  by  the  lat- 
ter (sec.  43),  it  can  have  no  application  to  the 
present  question. 
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Against  the  motion,  it  was  said  that  the  85th 
section  of  the  Act  to  Reduce  the  Several  Laws 
Relating  Particularly  to  the  City  of  N.  Y., 
into  One  Act,  passed  Apr.  9,  1813,  establishes 
377*]  *Assistant  Justices'  Courts  in  the  sev- 
eral wards  in  the  City  of  N.  Y.,  and  gives  them 
jurisdiction  over  certain  actions,  where  the 
damages,  or  thing  in  demand,  shall  not  exceed 
$25.  The  105th  and  106th  sections  establish 
the  Justice's  Court  with  jurisdiction  to  $50. 
The  jurisdiction  of  the  Marine  Court  is  ex- 
tended to  $100  by  the  Act  of  Apr.  15,  1817 
<sess.  40,  ch.  249;  4  L.  N.  Y.,  288  b).  The 
Court  of  Assistant  Justices  is  established  in 
the  several  wards,  excepting  the  9th,  with 
jurisdiction  to  $50,  by  the  Act  of  Jan.  4,  1820 
<sess.  43,  ch.  1;  5  L.  N.  Y.,  3  b). 

The  general  Act  to  Extend  the  Jurisdiction 
•of  Justices,  passed  Apr.  10,  1818  (4  L.  N.  Y., 
89  c),  extends  their  jurisdiction  to  $50;  and 
provides  (sec.  5)  that  if,  in  any  action  brought 
in  any  court  of  record,  the  plaintiff  shall  fail 
to  recover  over  $50,  he  shall  not  recover  any 
•costs,  if  the  suit  might  have  been  commenced 
before  a  justice  by  virtue  of  this  Act.  The 
Act  modifying  this  last  mentioned  Act,  passed 
Apr.  21,  1818  (sess.  41,  ch.  265;  4  L.  N.  Y., 
Ub7  c),  gives  the  assistant  justices  in  the  City 
of  N.  Y.  the  like  jurisdiction  and  power  as 
justices  of  the  peace  under  the  Act  of  Apr.  10, 
of  the  same  vear. 

The  Act  of  1824  for  the  Better  and  More 
Speedy  Recovery  of  Debts  to  the  Value  of  $50, 
is  intended  to  supersede  all  the  other  Acts  re- 
lating to  the  proceedings  of  justice's  courts, 
•excepting  in  the  City  of  N.  Y.  Act  of  1824, 
supra,  47th  sess.,  L.  N.  Y.,  279.  The 43d  sec- 
tion of  this  Act  repeals  the  old  Justice's  Act 
for  the  country,  of  1813  (1  R.  L.,  387),  and 
the  Act  to  Extend  the  Jurisdiction  of  Jus- 
tices of  the  Peace  (4  L.  N.  Y.,  79  c),  which 
applied  to  the  City  of  N.  Y.  The  33d  section 
of  the  Act  of  1824  provides,  "that  if  the 
plaintiff,  in  any  suit  which  may  be  brought  in 
any  court  of  record  in  this  State,  after  the  1st 
day  of  May  next,  shall  fail  to  recover  a  sum 
•exceeding  $50,  he  shall  not  recover  any  costs 
of  the  defendant,  provided  the  suit  so  brought 
might  have  been  commenced  before  a  justice 
of  the  peace  by  virtue  of  this  Act."  The  first 
section  expressly  excepts  the  City  and  County 
of  N.  Y. ;  for  it  specifies  the  particular  actions 
which  shall  be  cognizable  before  any  justice  of 
the  peace,  with  the  exception  of  the  City  and 
378*]  County  of  N.  *Y.;  so  that  the  justices' 
•courts  of  that  city  must  depend  for  their  ju- 
risdiction upon  the  local  Acts  provided  for 
them;  and  in  none  of  these  local  Acts  is  there 
any  provision  that  restrains  a  party  from  re- 
covering costs,  where  he  fails  to  recover  a  sum 
over  $50. 

The  only  restriction  is  that  of  the  5th  section 
of  the  Act  Concerning  Costs  (1  R.  L.,  344), 
which  provides,  "that  if  any  action,  not  con- 
cerning any  freehold  or  title  of  land,  nor  for 
any  assault,  battery  or  Imprisonment,  nor 
slander,  nor  malicious  prosecution ,  nor  by  or 
against  executors  or  administrators,  be  brought 
in  any  Court  of  C.  P.,  and  the  plaintiff  shall 
not  recover  over  $25,  he  shall  not  recover,  but 
pay  costs." 

The  reason  why  the  Act  of  1824  mentions 
city  or  town,  will  be  seen  by  looking  at  the 


46th  section,  by  which  the  provisions  of  that 
Act  are  extended  to  all  the  cities  in  the  State 
by  name,  except  N.  Y! 

The  counsel  for  the  plaintiff  remarked  that 
his  argument  against  the  motion  was  little 
more  than  a  copy  of  the  opinion  given  by  His 
Honor,  J.  T.  Irving,  the  first  judge  of  N.  Y., 
who  taxed  the  costs  under  review. 

Mr.  C.   Graham,  for  the  defendant. 

Mr.  R.  I.  Wells,  contra. 

This  Court  adopted  the  reasoning  of  Judge 
Irving  in  the  court  below,  and  gave  their 
opinion  that  he  was  right  in  allowing  the 
plaintiffs  their  costs;  that  as  to  all  actions  in 
which  the  plaintiff  recovers  upwards  of  25  and 
less  than  $50,  though  they  be  cognizable  be- 
fore a  justice,  the  Common  Pleas  of  the  City 
of  N.  Y.  has  concurrent  jurisdiction,  not 
only  of  the  subject-matter,  but  of  the  costs. 

Cited  in— 5  Daly,  176. 
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Affirmance  of  Judgment  on  Error — Costs. 

Double  costs  are  not  allowed  of  course  to  the  de- 
fendant in  error  on  affirming  the  judgment :  but  it 
should  be  shown  that  execution  was  actually  de- 
layed by  the  writ  of  error;  and  this  should  be 
proved  to  the  taxing  officer  before  he  is  warranted 
in  doubling  the  costs,  within  the  Statute  (1  R.  L., 
346,  sec.  14).  ^ 

ON  ERROR  from  the  C.  P.  and  judgment 
affirmed,  double  costs  were  taxed,  with- 
out proof  to  the  taxing  officer  that  the  plaintiff 
in  error  had  'delayed  the  execution  below  by 
putting  in  bail. 

Mr.  C.  P.  KirJdand  moved  for  a  relaxation 
on  this  ground,  and  cited  1  R.  L.,  346,  sec.  14; 
2  Sayer  on  Costs,  200  ;  Peters  v.  Henry,  6 
Johns.,  278. 

Curia.  The  Statute  cited  gives  double  costs 
in  those  cases  only  where  execution  is  actually 
delayed  by  the  writ  of  error.  Such  delay 
should  be  proved  to  the  officer  before  he  is 
warranted  in  taxing  double  costs. 

Motion  granted. 
Cited  in-4  Cow.,  64. 


Ex  PARTE  JOHN  H.  CLARKE. 

Notice  of  Appeal  from  Justice  Court. 

The  notice  of  appeal  served  on  the  Justice  pursu- 
ant to  the  Act  (sess.  47,  ch.  238,  sec.  36),  did  not  state 
that  the  party  appealed  to  the  Court  of  C.  P.  of, 
&c.,  but  the  appeal  bond  recited  that  the  appeal  was 
to  that  court ;  and  the  justice  made  a  return  ;  held, 
regular. 

Semh.,  the  party  cannot  object  that  the  notice  of 
appeal  is  defective,  but  this  lies  with  the  justice 
only.  If  hedeem  himself  sufficiently  informed,  and 
return  accordingly,  it  is  enough. 

ON  AN  appeal  from  a  justices'  court  to  the 
Onondaga  C.  P.,  between  Clarke,  appel- 
lant, and  Pratt,  appellee,  the  notice  of  appeal 
served  on  the  justice  did  not  state  that  he  ap 
pealed  to  the  Court  of  C.  P.  of  the  County  of 
Onondaga.  The  appeal  bond  recited  that  the 
appeal  was  to  that  court,  and  the  justice  duly 
made  and  filed  his  return;  but  the  court,  on 
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motion,  quashed  it  on  the  ground  of  the  above 
defect  in  the  notice. 

Mr.  V.  Birdseye  moved  for  a  mandamus 
commanding  the  C.  P.  to  proceed  with  the 
appeal. 

Curia.  The  C.  P.  have  nothing  to  do  with 
the  question  whether  the  notice  was  good  or 
38O*]bad.  If  it  contained  *such  information 
as  satisfied  the  justice,  and  instructed  him  as 
to  the  place  of  re-turn,  it  does  not  lie  with  the 
party  to  object  that  it  is  defective.  Here  was 
nothing  to  mislead  or  injure  him.  The  bond 
was  in  the  proper  form  ;  and  the  intention  of 
the  appellant  could  not  be  mistaken. 

Rule  for  an  alternative  mandamus. 


CLARKE  «.  RATHBUN. 

Reversal  of  Judgment  in  Common  Pleas — Costs. 

Where  a  judgment  is  reversed  on  error  to  the  C. 
P.  upon  a  bul  of  exceptions  taken  there,  costs 
should  be  taxed  for  the  bill  at  the  C.  P.  rate  only. 

ON  ERROR  from  the  Court  of  C.  P.  upon  a 
bill  of  exceptions,  the  judgment  being  re- 
versed,  the  taxing  officer  allowed    Supreme 
Court  costs  for  drawing  and  copying  the  bill 
of  exceptions.     A  motion  was  now  made  to 
relax  the  bill  in  this  particular. 
Mr.  D.  Tillinghast,  for  the  motion. 
Mr.  C.  E.  Clarke,  contra. 

Curia.  This  is  a  service  performed  in  the 
court  below  ;  and  the  costs  should  be  allowed 
at  the  C.  P.  rate,  only.  • 

Motion  ffranted. 


Ex  PARTE  STONE. 

Removal  of  Suit  from  Common  Pleas,  by  Habeas 
Corpus — New  Suit  in  Common  Pleas — Stay 
of  Proceedings  till  Costs  of  First  Suit  Paid. 

Where  a  suit  was  brought  in  the  C.  P.  and  re- 
moved by  the  defendant  into  the  Supreme  Court  by 
habeas  corpus,  and  the  plaintiff  neglected  to  follow 
the  suit  here;  but  brought  another  action  for  the 
same?  cause  in  the  C.  P.:  held,  that  the  court  below 
uiiirht  stay  the  proceedings  of  the  plaintiff  in  the 
second  suit  till  the  costs  of  the  first  were  paid. 

Citations— 2  Bl.,  904;  19  Johns.,  238;  Tidd,  478;  1 
Dunl.  Pr.,  337  :  3  Bos.  &  P.,  23,  n.  (a) :  4  Mod.,  379 ;  2 
Cow.,  580. 

IN  A  cause  in  the  C.  P.  of  Jefferson,  between 
Stone,  plaintiff,  and  Hooker,  defendant, 
the  court  made  a  rule  that  all  proceedings  on 
the  part  of  the  plaintiff  be  stayed  till  the  costs 
of  a  previous  action  for  the  same  cause  against 
the  same  defendant  brought  in  the  same  court, 
and  removed,  by  the  defendant,  into  thiscourt 
by  habeas  corpus,  be  first  paid.  The  suit  upon 
381*]  the  habeas  corpus,  not  *being  pursued 
by  the  plaintiff,  was  at  an  end.  A  motion  was 
now  made  for  a  mandamus  commanding  the 
court  below  to  proceed  to  the  trial  of  the  cause 
notwithstanding  the  rule. 

Mr.  N.  Rathbun,  for  the  motion. 

Mr.  J.  Butterfield,  contra. 

Curia,  The  power  exercised  by  the  courts 
to  stay  proceedings,  till  the  costs  of  a  former 
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suit  for  the  same  cause  are  paid,  does  not  de- 
pend exclusively  upon  the  question  whether 
their  collection  can  be  enforced  by  execution. 
It  is  an  equitable  jurisdiction  ;  and  intended 
to  prevent  the  vexatious  multiplication  of  suits. 
Ginger  v.  Barnardiston,  2  Bl.,  904.  Here  the 
plaintiff  has  voluntarily,  and  without  showing- 
any  excuse,  forborne  to  pursue  his  action 
upon  the  habeas  corpus.  The  C.  P.  were  right 
in  staying  the  proceedings.  Perkins  v.  Hin- 
man,  19  Johns.,  238  :  Tidd,  478  ;  1  Dunl.  Pr., 
337  ;  3  Bos.  &  P.,  23,  n.  a ;  4  Mod.,  379.  In 
Lawrence  v.  Dickenson,  2  Cow.,  580,  the  plaint- 
iff offered  to*  proceed  upon  the  habeas  corpus  / 
but  the  defendant  refused  to  receive  a  declara- 
tion. 

Motion  denied. 

Cited  in-27  How.  Pr.,  156. 


SANFORD  v.  CHASE. 

Privilege  of  Witness. 

One  attending  as  a  witness  from  a  foreign  State* 
before  arbitrators,  being  arrested  by  virtue  of  a 
capias  ad  retrpnndendum,  was  discharged  absolutely; 
without  being  required  to  file  common  bail. 

Citations— 2  Johns.,  294 ;  7  Johns.,  538. 

THE  defendant  was  arrested  and  holden  to 
bail,  while  he  was  attending  as  a  witness 
before  arbitrators.  The  defendant  then  resided 
in  the  State  of  Mass.,  but  being  in  the  County 
of  Columbia,  was  subpoenaed  to  attend. 

A  motion  was  now  made,  that  he  be  dis- 
charged from  the  arrest,  and  that  the  bail-bond 
be  delivered  up  to  be  canceled. 

Mr.   U.  Cole,  for  the  motion. 

*Mr.  A.  P.  Holdridge,  contra.  [*382 

Curia.  The  only  question  is,  whether  the 
defendant  is  to  be  discharged  on  filing  com- 
mon bail,  or  absolutely,  from  the  suit.  In  Nor- 
ris  v.  Beach,  2  Johns.,  294,  this  court  dis- 
charged the  defendant  from  the  arrest,  entire- 
ly and  absolutely.  In  a  subsequent  case 
(Bours  v.  Tuckerman,  7  Johns. ,  538),  he  was 
discharged  on  filing  common  bail.  We  adopt 
the  first  case.  The  privilege  of  a  witness 
should  be  absolute.  An  arrest  should  not  be 
valid  even  for  the  purpose  of  giving  jurisdic- 
tion to  the  court  out  of  which  the  process  is- 
sues ;  more  especially  where  the  witness  is  at- 
tending from  a  foreign  State. 

Motion  granted. 

Cited  in-66  N.  Y.,  126 :  73  N.  Y.,  135 :  23  How.  Pr., 
332;  27  How.  Pr.,  157 ;  8  Abb.  Pr.,  417  ;  7  Abb.  N.  S.. 
71;  3Duer,  624;  40  Mich.,  732;  23  Am.  Rep.,  36  (66 
N.  Y.,  124);  38  Am.  Hep.,  714  (53  Vt.,  694). 


TUNNICLIFF  v.  LAWYER. 

Action  for  Obstructing,  Stream — Prescription,  as 
Defense — Costs. 

Case,  for  obstructing  a  stream,  and  flowing  the 
plaintiff's  land.  Plea,  the  general  issue.  The  de- 
fendant, on  the  trial,  gave  evidence  to  show  that  he 
and  those  under  whom  he  claimed,  had  so  obstruct- 
ed the  stream  for  twenty  years.  Verdict  for  the 
plaintiff,  $90.  Held,  that  he  was  entitled  to  Su- 
preme Court  costs,  as  the  title  to  the  freehold  was 
drawn  in  question,  within  the  Statute  (1 R.  L.,  344, 
sec.  4). 
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CASE,  for  obstructing  the  waters  in  the  out- 
let of  a  lake,  by  which  the  plaintiff's  lands 
were  flowed  and  injured,  tried  at  the  Otsego 
Circuit,  and  a  verdict  found  for  the  plaintiff, 
of  $90.  The  plea  was  the  general  issue.  On 
the  trial,  the  defendant  contended  for  a  right 
to  make  the  obstruction  complained  of,  on  the 
ground  that  he,  and  those  under  whom  he 
claimed,  had  exercised  this  right  for  more 
than  twenty  years  before  the  commencement 
of  the  suit ;  and  this  was  the  principal  ques- 
tion, upon  the  trial,  to  which  witnesses  were 
examined.  The  plaintiff's  costs  being  taxed 
as  Supreme  Court  costs,  a  motion  was  now 
made  to  have  them  relaxed  as  C.  P.  costs. 

Mr.  T.  Lawyer,  for  the  motion,  cited  1  Bos. 
&R,  400;  2  Saund.,  175  a,  n.  2 ;  1  R.  L., 
344,  sec.  4;  2  Dunl.  Pr.,  714,  and  the  authori- 
ties there  cited. 

Mr.  I.  Seelye,  contra. 

Ouria.  It  is  not  stated  with  what  view  the 
evidence  of  twenty  years'  enjoyment  of  the 
383*]  right  to  obstruct  was  offered  ;  but  *we 
may  fairly  intend,  from  the  papers  submitted, 
that  it  was  to  establish  a  prescription.  The 
evidence  tended  to  this,  though  it  came  short 
of  making  it  out.  It  is  not  necessary,  to  give 
the  plaintiff  costs,  that  the  defendant  should 
set  up  an  attempt  to  establish  a  title  by  deed. 
An  attempt  to  make  out  his  right  by  adverse 
possession,  or  prescription  to  have  an  incor- 
poreal right  in  the  land  of  another,  equally 
draws  the  title  to  freehold  in  question,  and 
satisfies  the  words  of  the  Statute.  It  is  enongh 
that  the  defendant  offers  evidence  pertinent  to 
the  question  of  title,  which  he  has  done  in  this 
instance.  The  principle  of  taxation  was, 
therefore,  right ;  but  as  some  of  the  items  are 
exceptionable,  let  them  be  relaxed,  as  Supreme 
Court  costs,  at  the  expense  of  the  plaintiff. 

Rule  accordingly. 

Cited  in— 10  Wend.,  565 ;  21  N.  Y.,  469  10  How.Pr.. 
409 ;  35  Am.  Dec.,  579. 


KNICKERBACKER  v.  SHIPHERD. 

Sale  of  Land  on  Execution — Sheriff's  Eight  to 
Retain  Fees,  out  of  Proceeds  for  otfier  Execu- 
tions against  Same  Defendant. 

The  sheriff  sells  lands  on  execution,  in  favor  of 
K .,  iivainst  &.,  liuvi  HR,  at  the  same  time,  some  execu- 
tions on  older,  and  some  on  younger  judgments; 
against  the  same  defendant,  which  are  paid,  except- 
ing1 the  fees.  He  may  retain  his  fees  upon  those  ex- 
ecutions which  are  on  judgments  older  than  K.'s, 
but  not  so  as  to  those  which  are  younger. 

Afi.  fa.  was  issued,  in  this  cause,  to  John 
Doty,  Esq.,  late  sheriff  of  the  County  of 
Washington,  about  Sept.  1,  1820,  directing 
him  to  collect  $1,273.64,  with  interest  from 
May  7,  1819.  Doty  then  had  in  his  hands 
several  writs  of  fi.  fa.  against  the  defendant, 
in  favor  of  different  plaintiffs,  which  were 
arranged  and  paid  ;  but  the  sheriff  claimed 
fees  upon  them  to  $31.51.  The  defendant  had 
personal  property  to  the  value  of  $2  0  or  $300, 
which  was  levied  upon  about  June  1,  1822,  by 
virtue  of  several  justice's  executions,  and  sold 
about  July  27  following.  In  Aug.  1821,  pre- 
ceding, and  at  two  different  times  afterwards, 
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before  Apr.  1,  1822,  the  plaintiff  in  this  cause 
directed  the  sheriff  to  stay  proceedings  on  the 
fi.  fa.  on  condition  that  the  defendant  paid  the 
interest,  which,  however,  was  not  done ;  but 
the  sheriff  contended  that  the  plaintiff  had 
lost  his  lien  by  these  several  delays.  In  1822, 
the  plaintiff  directed  the  defendant's  property 
to  be  advertised  and  sold  on  his  execution,  in 
consequence  of  which  the  sheriff  *ad-  [*384 
vertised  the  real  estate  of  the  defendant  for 
sale,  on  several  executions,  being  the  plaintiff's 
and  the  several  executions  first  above  referred 
to.  The  real  estate  was  sold  about  Sept.  15, 
1822,  and  purchased  by  the  plaintiff,  for  less 
than  the  amount  due  on  hisfi.  fa.,  from  which 
the  sheriff  claimed  to  deduct  $22,  for  fees  on 
this,  and  $31.51,  for  fees  on  the  other  execu- 
tions, which  were  satisfied  when  this  was  de- 
livered. $7.24  of  the  $31.51  were  thus 
claimed  on  two  judgments  docketed  subse- 
quent to  this,  as  the  parties  supposed,  though 
it  was  agreed  that  this  might  be  corrected  by 
the  docket. 

Mr.  J.  Bloore,  for  the  plaintiff. 

Messrs.  J.  Billings  and  J.  Wittard,  for  the 
sheriff,  cited  HUdrelh  v.  Ellice,  1  Cai.,  192. 

Curia.  The  sheriff  may  retain  on  the  elder 
judgments,  but  not  on  those  which  are  younger 
than  the  plaintiff's.  Payment  of  the  debts  aid 
not  pay  the  fees;  and  unless  the  sheriff  is  al- 
lowed to  retain  upon  the  elder,  the  consequence 
would  be  that  the  plaintiffs  in  those  execu- 
tions must  pay  the  fees  out  of  their  own  pock- 
ets; while  sufficient  property  remains  for  that 
purpose. 

The  sheriff  is  liable  to  refund  $7.24,  unless 
the  two  judgments  supposed  to  be  docketed 
subsequent  to  Knickerbacker's  shall  appear, 
by  the  docket,  to  be  earlier. 

Rule  accordingly. 
Cited  in— 1  Edw.,  637;  8  How.  Pr.,  110. 


*JA£KSON,  ex  dem.  PIONEER  ET  AL.,  f*385 

v. 
GARNSEY. 

(Eight  other  several  causes,  on  the  same  demise 
against  different  defendants.) 

Motion,    by  Several   Defendants    in    Different 
Causes,  on  one  set  of  Affidavits — Costs. 

Motion,  by  several  different  defendants,  on  one 
set  of  affidavits,  in  divers  causes,  at  the  suit  of  the 
same  lessors  of  the  plaintiff;  opposed  on  one  set  of 
affidavits  entitled  in  all  the  causes,  and  the  motion 
denied  with  costs. 

Held,  that  there  should  be  only  one  taxation  in 
all:  the  services  of  the  attorney  and  counsel  for 
the  plaintiff  to  to  be  taxed  as  if  there  were  only  one 
cause,  but  clerk's  fees  to  be  allowed  in  the  several 
causes,  according  to  Boyce  v.  Thompson,  20  Johns., 

Citations— 20  Johns.,  274;  18  Johns.,  310. 

AT  the  last  Aug.  Term,  application  was 
made,  in  these  causes,  for  judgment  as  in 
case  of  nonsuit,  which  was  founded  on  one 
notice  and  affidavit,  embracing  all  the  causes; 
and  but  one  motion  was  made  for  the  whole. 
This  motion  was  resisted  by  one  set  of  affida- 
vits, embracing  all  the  causes,  and  containing 
the  same  facts  as  to  all.  The  motion  was  de- 
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nied.  with  costs,  and  only  one  rule  entered. 
These  costs  were  taxed  at  $14.18  in  the  first, 
and  $8.48  in  each  of  the  other  causes. 

Mr.  A.  Van  Vechten,  for  the  defendants, 
moved  an  appeal  from  this  taxation,  on  the 
authority  of  Jackson  v.  Keller,  18  Johns.,  310. 

Mr  L  H.  Palmer,  contra,  cited  Boyce  v. 
Thompson,  20  Johns. ,  274.  He  said  Jackson  v. 
Keller,  was  the  case  of  a  motion  granted. 
Here  'it  was  denied,  with  costs;  and  the 
grounds  of  opposition  might  be  different  in 
each  cause. 

Curia.  Let  the  costs  be  relaxed;  the  whole 
to  be  included  in  one  bill,  and  but  one  taxation 
to  be  charged;  the  clerk's  fees  to  be  allowed 
and  included  in  the  bill,  according  to  the  rule 
in  Boyce  v.  Thompson,  20  Johns.,  274.  We 
allow  but  one  fee  to  the  attorney,  one  fee  to 
counsel,  and  on  brief,  one  copy  of  costs,  one 
notice  of  taxation,  and  one  attendance,  one 
service  of  rule,  and  one  power  to  demand 
costs.  It  is  true  that  Jackson  v.  Keller  was  the 
case  of  a  motion  granted;  but  the  principle 
is  the  same,  whether  the  costs  be  on  granting 
or  denying  the  motion.  If  it  be  plain,  in 
either  case,  that  one  set  of  affidavits  is  suffi- 
cient, no  more  should  be  allowed. 

Rule  accordingly. 

Cited  ln-4  Cow.,  533  (n);  2  Wend.,  211;  11  Wend., 
173;  1  Den.,  683:  8  Paige,  823;  50  N.  Y.,  181. 


386*]  *WARNER,  q.  t.  THE  PEOPLE, 
TOOKER. 

Practice— Form  of  Verdict. 

In  debt  upon  the  4th  section  of  the  Act  for  the 
Prevention  of  Frauds  (l.R.  L.,  7«),  whether  the  jury 
should  find  the  value  of  the  goods,  qucere.  If  they 
omit  this,  and  find  for  the  plaintiff  generally,  the 
verdict  is  not  void;  and  a  judgment  thereon  will  not 
be  Ktaslde  for  irregularity. 

If  the  defendant  have  any  remedy,  it  is  by  writ 
of  error. 

If  a  verdict  be  irregular,  the  party  should  move 
to  set  it  aside  the  next  term  after  it  is  rendered. 

DEBT  upon  the  4th  section  of  the  Act  for 
the  Prevention  of  Frauds  (1  R.  L.,  76). 
The  declaration  commenced  by  demanding 
$1.000  of  debt;  and  the  1st  and  2d  counts, 
respectively,  stated  the  value  of  the  goods  at 
$826.  and  demanded  that  sum.  The  3d  count 
stated  the  value  of  the  goods  at  $350,  and  de- 
manded that  sum;  the  sums  in  the  three 
connts  making  $1,000.  Plea  the  general  issue. 
Verdict  for  the  plaintiff  at  the  Oneido  Circuit, 
Dec.  26,  1823.  The  verdict  was  sealed,  and  in 
these  words:  "In  the  above  cause  we  find  for 
the  plaintiff."  The  circuit  judge  certified  thai 
the  amount  to  be  recovered  was  not  contested 
on  the  trial;  but  the  amount  claimed  by  the 
plaintiff's  counsel  was  $391.23,  being  the 
amount  which  the  defendant  confessed  he  gave 
for  the  property  in  question.  Upon  this  ver- 
dict a  judgment  was  perfected  in  Mar.,  1824, 
for  $391.23,  with  a  remittitur  of  $608.77,  of 
which  the  defendant's  attorney  was  not  in- 
formed till  after  last  May  Term. 

At  the  last  Aug.  Term,  a  motion  was  made 
to  set  aside  the  verdict  for  irregularity,  be- 
cause all  the  jury  were  not  present  when  the 
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verdict  was  delivered;  but  the  court  were  of 
opinion,  that  admitting  the  verdict  to  be  irreg- 
.ilar  for  that  reason,  the  motion  came  too  late. 
The  party  should  have  moved  at  the  next  term 
after  the  verdict. 

A  motion  was  also  made  at  the  last  Aug. 
Term  to  set  aside  the  judgment,  on  the  ground 
that  it  was  entered  upon  a  verdict  void  on  its 
face. 

Mr.  G.  C.  Bronson,  for  the  defendant,  ad- 
verted to  the  Statute  (1  R.  L.,  76),  and  insisted 
that  one  material  part  of  the  issue  was  upon 
the  value  of  the  goods;  and  the  jury  omitting 
to  pass  upon  this,  the  verdict  was  a  mere 
nullity;  and  the  judgment,  therefore,  irregular. 
He  cited  to  this  point,  Bac.  Abr.,  Verdict,  M, 
pi.  1,  Q,  pi.  1,  Z,  pi.  3;  3  Salk.,  372,  374; 
Brockway  v.  Kinney,  2  Johns.,  210;  Brown  v. 
Smith,  3  *Cai.,  81;  Bac.  Abr.,  Action  [*387 
gui  tarn.  B;  2  Hawk.  P.  C.,  380,  Dub.  ed.,  1 
Id.,  480,  sec.  6,  484,  sec.  21;  Com.  Dig., 
Pleader,  S.,  19,  20,  21. 

The  jury  do  not  pronounce  upon  which 
count  they  give  their  verdict. 

Mr.  S.  Beardsley,  contra.  The  verdict  was 
not  void.  It  was  in  the  usual  form,  and  would, 
in  strictness,  perhaps,  have  warranted  an  entry 
upon  the  poxtea  of  a  finding  for  the  whole  sum 
claimed  of  $1,000;  but  as  it  was  doubtless  the 
intention  of  the  jury  to  find  the  amount 
proved,  we  have  remitted  all  except  this.  The 
verdict  may  be  thus  amended  either  by  the 
judge's  minutes,  or  by  a  remittitur,  as  was 
done  here.  2  Archb.  Pr.,  241,  242;  1  Wils., 
33.  Verdicts  should  be  construed  favorably 
(Burr.,  699;  700;  2  Salk.,  664),  and  it  appear- 
ing that  no  injustice  has  been  done,  is  a  reason 
against  setting  a  verdict  aside.  Burr.,  1255-6; 
Dunl.  Pr.,  679,  and  cases  there  cited. 

Curia.  It  is  an  answer  to  this  application  that 
the  verdict  is  not  void,  so  as  to  make  the  judg- 
ment irregular.  Without  saying  whether  the 
verdict  be  voidable  or  not,  we  are  clear  that 
the  defendant  cannot  try  that  question  in  this 
form.  The  verdict  appears  upon  the  record, 
and  the  party  must  be  put  to  his  writ  of 
error. 

Motion  denied. 


REID,  Admx.  of  REID, 

v. 

THE  PRESIDENT,  &c.,  OF  THE  RENSSE- 
LAER  GLASS  FACTORY. 

Reference — Practice —  What  Incorporated  in  Rec- 
ord. 

The  facts  which  appeared  before  referees  ap- 
pointed pursuant  to  the  Statute  (1  R.  L.,  516,  sec.  2), 
ordered  to  be  entered  upon  the  judgment  record, 
so  that  the  party  might  review  the  case  on  error. 

THIS  cause  having  been  referred  pursuant 
to  the  Statute  (1  R.  L..  516,  sec.  2>,  the 
referees  had  reported  generally  for  the  plaint- 
iff, upon  which  the  attorneys  for  the  respective 
parties  agreed  upon  a  case  containing  the  facts 
as  they  appeared  in,  evidence  before  the 
referees,  and  thereupon  submitted  a  question 
of  law  to  this  court,  in  form  of  a  motion  to  set 
aside  the  report.  This  court  having  decided 
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the  question  and  given  judgment,  the  defend- 
ant's attorney,  being  desirous  to  have  the  same 
question  considered  by  the  Court  of  Errors, 
,*588*]  *Mr.  B.  F.  Butler  moved  for  a  rule 
requiring  the  plaintiff  to  incorporate  the  facts 
contiiined  in  the  case  in  the  record  of  judg- 
ment. 

Mr.  8.  A.  Foot,  contra,  could  hardly  suppose 
the  motion  to  be  urged  seriously.  It  is  un- 
precedented ;  and  the  record  sought  for  would 
differ  from  any  which  had  ever  before  been 
made.  There  are  but  three  ways  of  getting 
the  facts  upon  record.  These  are  by  demur- 
rer to  evidence,  bill  of  exceptions,  or  special 
verdict.  He  supposed  some  authority  would 
be  shown  for  the  anomaly  now  sought  to  be 
introduced  into  our  forms.  As  well,  and  in- 
deed better,  might  a  case  be  turned  into  a 
special  verdict  or  bill  of  exceptions,  without 
any  stipulation  for  the  purpose.  Yet  this  was 
never  allowed,  and  has  been  repeatedly  denied. 
It  may  be  said  that  if  this  motion  be  denied, 
we  never  can  go  from  a  reference  into  a  court 
of  error  upon  the  facts  appearing  before  the 
referees.  That  is  true.  If  there  be  a  question 
of  law  in  the  cause,  the  course  is  for  the  party 
against  whom  the  application  is  made,  to  show 
this  in  answer  to  the  application  for  a  refer- 
ence ;  and  thus  drive  the  party  moving,  to  a 
i'ury  where  he  can  take  a  bill  of  exceptions. 
Jy  not  doing  this,  he  waives  his  right  to  bring 
error,  as  fully  as  if  he  suffers  a  trial  to  pass 
without  demurring  to  the  evidence,  or  taking 
a  bill  of  exceptions,  or  asking  for  a  special 
verdict.  He  cited  Tidd,  788  ;  and  said  that 
tSike*  v.  Ransom,  6  Johns. ,  279  ;  Medberry  v. 
Obfifo*.  9  Id.,  345,  and  Laniise  v.  Barker,  10 
Id.,  312,  all  go  upon  this  ground  ;  and  depend 
on  a  familiar  principle  in  the  English  practice. 

Mr.  Butter,  in  reply,  said  the  analogy  to  a 
trial  and  omission  to  demur,  &c.,  which  was 
insisted  upon,  did  not  hold.  In  that  case,  the 
party  has  power  to  demur  or  except ;  but  it  is 
not  pretended  that  any  such  form  could  be 
resorted  to  before  referees.  This  motion  rests 
upon  the  principle  of  Shotwell's  case,  10  Johns. , 
804  ;  12  Id.,  31.  There  being  no  other  mode 
to  get  before  a  court  of  error  than  that  of 
bringing  up  the  facts  by  affidavit  orcase  agreed 
upon,  necessity  dictates  the  course  to  be  taken. 
The  motion  rests  on  the  same  ground  as  if  the 
cause  had  been  brought  before  the  court  in  the 
usual  way  by  affidavit  and  counter  affidavit. 
381)*]  *A  writ  of  error  cannot  be  denied  to 
the  parties.  It  is  a  writ  of  right.  The  referees 
are  made  judges  by  act  of  law,  which  will  give 
the  remedy.  A  case  in  point  from  England  is 
not  to  be  expected.  They  have  no  such  form 
of  proceeding.  References  there  are  at  com- 
mon law,  by  the  act  of  the  court,  being  a  mere 
matter  of  discretion.  Our  Statute  is  impera- 
tive. A  question  of  law  may  or  may  notarise 
before  the  referees.  The  party  is  not  put  to 
determine  at  his  peril,  what  no  human  being 
can  do,  whether  a  question  of  law  is  to  arise 
before  them  or  not.  The  most  important 
question  may  come  up  there,  without  either 
party  being  able  to  anticipate  it.  The  whole 
cause  may  turn  upon  the  improper  rejection 
or  admission  of  testimony;  and  indeed,  it  is 
not  always  an  objection  to  a  reference,  that 
questions  of  law  will  arise,  where  it  appears 
that  they  are  mixed  up  with  accounts. 
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The  judgment  is  always  entered  as  upon  the 
report.  Granting  this  motion  is  only  changing 
a  general  into  a  special  report.  It  is  introduc- 
ing nothing  new  on  the  record,  but  merely 
changing  the  form  of  that  which  is  uniformly 
entered  there,  and  in  the  same  place,  with  a 
view  to  further  the  right  of  the  case. 

The  Court,  after  having  the  cause  several 
days  under  advisement,  directed  the  following, 

RULE  :  "That  a  statement  of  the  facts  in  this 
cause  be  drawn  up  under  the  direction  of  the 
Chief  Justice,  to  be  incorporated  in  the  record, 
in  this  cause,  in  order  that  the  defendants  may 
be  enabled  to  prosecute  their  writ  of  error,  if 
they  shall  be  advised  so  to  do." 

WOODWORTH,  J.,  being  interested  in  the 
cause,  gave  no  opinion. 

Affirmed— 5  Cow.,  587. 

Cited  in— 6  Cow.,  53;  20  Wend..  665;  3  N.  Y..  504; 
8  N.  Y.,  157 ;  10  N.  Y.,  197 ;  15  N.  Y.,  399 ;  19  Hun,  598. 


*  JACKSON,  ex  dem.  HADLEY  ET  AL.,  [*39O 
CHAPMAN  ET  AL. 

Settler  on  Military  Tract —  When  may  be  Ejected 
without  Pay  for  Improvements. 

A  defendant  in  ejectment,  thousrh  he  settled  un- 
der color  of  a  hnna  H»ie  purchase  on  a  military  lot, 
may  be  turned  out  of  possession  without  pay  for 
his  improvements,  within  the  Statute  (1  R.  L.,  303, 
sec.  2,  4;  3  W.  &  S.,  399 ;  sess.26,  ch.  78,  sec.  2),  unless 
he  show  that  he  settled  there  before  Apr.  8, 1813,  when 
the  last  Act  Concerning:  Lands  in  the  Military  Tract, 
passed. 

"EJECTMENT  for  lot  No.  90,  in  Hector,  in 
-LJ  the  County  of  Tompkins.  Verdict  for 
the  plaintiff,  at  a  circuit  in  Tompkins,  in  1823, 
before  Nelson,  Ch.  J.,  who  certified  that  it 
appeared,  at  the  trial,  that  this  lot  had  been 
patented  to  Bishop  Hadley,  a  soldier  of  the 
Revolutionary  War,  in  the  line  of  the  State  of 
N.  Y.,  in  the  Army  of  the  U.  S.,  who  died 
before  Mar.  27,  1783  ;  and  that  the  lessors  of 
the  plaintiff  were  his  heirs  at  law,  upon  which 
title  the  plaintiff  recovered  ;  that  it  farther 
appeared,  on  the  trial,  that  the  defendants 
respectively  were  actual  settler^  on  this  lot,  and 
had  entered  and  settled  on  the  same  under 
color  of  a  bona  fide  purchase,  about  the  year 
1818,  and  before  the  commencement  of  the 
suit ;  and  had  made  improvements  on  the  sev- 
eral parts  of  the  lot  occupied  by  them  respect- 
ively ;  and  that  the  lessors  of  the  plaintiff, 
before  the  commencement  of  the  suit,  offered 
to  have  these  improvements  appraised,  and  to 
pay  for  them,  which  the  tenants  refused. 

Two  other  causes  were  similarly  situated. 
Upon  these  facts, 

Mr.  J.  A.  Collier  moved  for  rules  staying 
all  proceedings  on  the  part  of  the  plaintiffs 
respectively,  till  their  lessors  should  pay  to 
the  several  defendants  the  value  of  their  re- 
spective improvements,  which  they  had  made 
at  the  time  the  suits  were  brought,  according 
to  the  Statutes  of  1803  and  1813  (1  R.  L.,  303, 
sec.  2,  4  ;  3  W.  &  S..  399,  sess.  20,  ch.  78. sec. 
2),  which  provide  that  where  "any  person  or 
persons  shall  have"  actually  settled  on  any  of 
these  military  lands,  under  color  of  a  IMM  fide 
purchase,  and,  in  any  action  to  be  instituted 
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for  the  recovery  of  the  lands,  a  judgment  or 
decree  shall  pass  for  the  plaintiff  against  the 
tenant,  the  former  shall  not  be  permitted  to 
take  possession,  till  he  shall  have  paid  the  ten- 
ant the  value  of  the  improvements  made  by 
him.  or  those  under  whom  he  claims,  &c. 
39 1*J  *He  was  aware  that  the  motion  would 
be  opposed,  on  the  ground  that  the  words  of 
the  Statute,  "  where  any  person  or  persons 
shall  have  settled,"  &c.,  are  retrospective,  and 
relate  merely  to  such  defendants  as  settled  on 
these  lands  previous  to  the  passage  of  the 
Act ;  but  there  are  several  statutes  couched  in 
similar  language,  which  are  daily  construed 
to  operate  prospectively,  and  under  which 
important  rights  have  arisen.  Thus  the  Stat- 
ute Relative  to  the  Court  of  Probates  and  Sur- 
rogates (1  N.  R.  L.,  450.  sec.  23)  provides  that 
when  any  executor  or  administrator,  whose 
testator  or  intestate  shall  have  died  seised,  &c., 
shall  discover  that  the  personal  estate  is  insuf- 
ficient to  pay  debts,  it  shall  be  lawful  for  him 
to  sell  the  real  estate,  &c.  So  the  Statute 
authorizing  the  general  issue  and  double  costs, 
in  certain  cases,  to  be  awarded  to  defendants 
(1  R.  L..JJ155,  sec.  1),  gives  the  double  costs 
which  they  shall  have  sustained  by  reason  of 
the  suit.  So.  by  the  Statute  (1  R.  L,  468,  sec. 
19)  as  to  distributing  the  moneys  of  insolvent 
debtors,  the  assignees  are  to  distribute  the 
moneys  which  shall  have  come  to  their  hands. 
So,  in  the  Poor  Act  (1  R.  L.,  278),  every  per 
son  who  shall  have  come  to  inhabit,  &c. ,  shall 
be  deemed  settled,  &c.  So,  in  the  Act  for  the 
Relief  of  Cities  and  Towns  Against  the  Main- 
tenance of  Bastard  Children  (1  R.  L.,  309,  sec. 
6),  the  putative  father  is  to  be  discharged, 
unless  an  order  of  filiation  shall  be  made  in 
eight  weeks  after  the  mother  shall  have  been 
delivered.  Similar  words  are  found  in  other 
statutes,  which  are  constantly  construed  to 
have  a  prospective  effect. 

The  words  in  question  are,  "  shall  have  set- 
tled." The  Legislature  never  meant  to  confine 
this  to  a  period  between  1783  and  1813.  If  so, 
the  words  would  have  been,  "  shall  have  here- 
tofore settled,"  &c. 

Mr.  S.  Stevens,  contra.  The  Acts  referred 
to  by  the  counsel  for  the  defendants,  to  illus- 
trate the  propriety  of  his  construction,  were 
all  passed  for  the  purpose  of  providing  a  rem- 
edy in  cases  thereafter  arising.  They  were 
prospective,  from  the  nature  of  the  subject- 
matter.  The  Act  in  question  relates  to  past 
tenants — to  facts  which  already  existed  at  the 
time  when  it  passed.  The  words  are  not, 
392*]  "  persons  who  *may  hereafter  settle." 
The  case  of  Jackson  v.  Bush,  3  Johns.,  512, 
virtually  disposes  of  I  his  question.  It  was 
there  taken  for  granted  that,  in  order  to  con- 
stitute a  right  to  improvements,  the  defendant 
must  show  that  he  entered  before  Apr.  5, 1803; 
and  the  court  treat  the  finding  of  this  fact  as 
very  material. 

Mr.  D.  Cady  (ut  amicus  Curia)  referred  to 
a  MS.  case,  Jackson  v.  Williams,  lately  decided 
by  this  court,  in  which  they  recognized  the 
construction  contended  for  by  Mr.  Stevens. 

Our.  adv.  milt. 

At  another  day, 

SAVAGE,  Ch.  J.,  said,  that  taking  up  this 
question  as  undecided,  the  court  had  differed 
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in  the  construction  to  be  given  to  the  Act,  and 
they  had  accordingly  availed  themselves  of 
the  case  to  which  they  had  been  referred  by 
Mr.  Cady.  That  case  not  being  distinctly 
within  the  recollection  of  either  of  the  present 
members  of  the  bench,  it  struck  the  court,  at 
first,  that  it  might  have  turned  on  some  point 
different  from  that  supposed  by  Mr.  Cady. 
He  (the  Ch.  J.)  had  therefore  inquired  of  the 
late  Ch.  J.  Spencer,  who  was  on  the  bench 
when  the  question  arose,  and  took  part  in  the 
decision  ;  and  he  agrees,  in  his  recollection, 
with  Mr.  Cady.  The  court  deem  it  their  duty 
to  yield  to  the  authority  of  this  case,  and  are 
unanimous  that  the  Act  must  be  deemed  retro- 
spective in  its  operation ;  and  consequently, 
that  the  defendants  can  take  nothing  by  their 
motion. 

Motion  denied. 

Cited  in-1  Wend.,  293 ;  7  Wend.,  247. 


*REID,  Admx.  of  REID,       [*393 

v. 

THE  PRESIDENT  AND  DIRECTORS  OF 
THE  RENSSELAER  GLASS  FACTORY. 

Interest — WJten  Allowed  on  Accounts —  Cash 
Balances — Unliquidated  Account  for  Work 
and  Labor — General  Doctrines. 

On  May  1,  1812,  the  President,  &c.,  of  the  Rensse- 
laer  Glass  Factory,  a  Company  engaged  extensively 
in  the  manufacture  of  glass,  entered  into  copart- 
nership for  a  year  with  R.  and  A.,  two  stockholders, 
in  conducting  the  concern,  R.  and  A.  to  make  the 
necessary  advances  in  money,  and  receive  interest. 
On  May  1,  1813,  the  Company  appointed  R.  their 
general  agent,  large  advances  being  necessary  to 
carry  on  their  business.  No  salary  was  agreed  on, 
but  a  previous  agent  had  received  a  salary  of  SI. 260 
per  annum,  and  this  was  no  more  than  a  reasonable 
compensation  for  R.'s  services  while  agent,  until 
the  factory  was  destroyed  by  fire  May  3,  1815.  R. 
continued  agent  from  May  1, 1813,  till  his  death,  in 
Aug.,  1821 ;  residing  in  the  vicinity  of  his  principals, 
who  occasionally  met  at  his  house.  During  the 
period  of  his  agency,  he  made  necessary  cash  ad- 
vances in  and  about  carrying  on  the  concerns  of  the 
Company  to  more  than  8100,000,  which  he  had 
charged  in  an  account  of  more  than  500  items ;  and 
had  received  in  cash  nearly  the  same  amount,  which 
he  credited  in  the  same  book  in  upwards  of  700 
items.  He  never  rendered  any  account  to  the  Com- 
pany ;  nor  did  he  apprise  them  that  they  were  in 
arrear  until  Jan.  2, 1819,  when  he  was  requested  by 
one  or  more  of  the  Directors  to  present  his  account ; 
which  request  was  afterwards  repeated  by  one  or 
more  of  the  Directors,  but  never  complied  with. 
On  his  death,  his  personal  representative  claimed 
interest  on  the  advances,  as  well  as  on  the  salary  or 
compensation  for  his  services ;  held,  that  she  should 
recover  interest  upon  the  advances  to  Jan.  2,  1819, 
when  he  was  requested  to  maxe  out  his  account,  but 
not  after ;  held,  also,  that  she  should  not  recover  in- 
terest on  the  salary. 

As  a  general  rule,  interest  is  allowable  on  cash 
advances,  though  they  rest  in  the  form  of  a  mutual, 
current,  unliquidated  account. 

Whether  such  charges  come  strictly  within  the 
definition  of  an  account,  qucere. 

Interest  is  not  allowable  on  an  unliquidated  ac- 
count for  work  and  labor. 

The  English  and  American  cases  examined  at 
larsre  by  the  court  and  counsel  in  reference  to  the 
following  heads : 

1.  Interest  on  money  lent. 

2.  On  money  paid,  &c.,  or  advanced. 

3.  On  money  had  and  received. 

4.  On  money  due  for  work,  labor  and  services. 


NOTE. — Interest— When  allowable  on  running  ac- 
count.   See  Newell  v.  Griswold,  6  Johns.,  45,  note. 
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5.  For  goods,  &c.,  sold  and  delivered. 

6.  On  open,  current,  unliquidated  accounts. 

7.  On  an  account  stated,  or  balance  struck. 

8.  The  general  principles  upon  which  interest  is 
chargeable. 

Citations— 1  Campb.,  50,  128,  129,  518;  2  Campb., 
426 ;  15  East,  223  ;  1  Bos.  &  P.,  306-7,  S.  P. ;  4  Campb., 
380 ;  3  Wils.,  205 :  2  Bl.,  761 ;  Bull.  IV.  P.,  2745,  S.  P.;  1 
H.  Bl.,  304,  305  ;  2  Bos.  &  P.,  337,  471,  472:  1  Campb., 
149 ;  3  Cai.,  226,  334,  266 ;  6  Johns.,  24,  45  :  8  Johns., 
446 ;  9  Johns.,  71 :  12  Johns,,  156 ;  7  Mass.,  24 ;  11 
Mass.,  504 ;  13  Mass.,  218 ;  1  Ball.,  349 ;  3  Binn.,  123 ;  1 
Binn..  488,  494 ;  2  Salk.,  623 ;  1  P.  Wms.,  376 ;  2  Str., 
910 ;  2  Burr,  1005, 1085 ;  1  Dick.,  428 :  6  Br.  P.  C.,  364 ; 
Z  Liv.  Agency,  17 ;  1  Ves.,  Jr.,  63 ;  4  Ball.,  289 ;  1  Serg. 
&  R  ,  179  :  12  Mass.,  4 :  1  Conn.,  32,  35 ;  3  Conn.,  171, 
185 ;  2  Wall.,  45 ;  1  Johns.,  315 :  7  Johns.,  213 ;  14  Johns., 
255 ;  15  Johns..  424. 

A  SSUMPSIT  to  recover  the  balance  of  an 
J\.  unsettled  account.  The  declaration  was 
for  money  paid,  laid  out  and  expended,  and 
lent  and  advanced  by  the  intestate  for  and  to 
the  use  of  the  defendants,  money  had  and  re- 
ceived by  the  defendants  for  the  use  of  the  in- 
testate, goods,  wares  and  merchandises  sold 
and  delivered,  work,  labor  and  services  ren- 
•dered,  and  materials  furnished  by  the  intestate 
for  and  to  the  defendants,  for  pay  and  salary 
as  their  agent,  and  on  an  account  stated.  The 
defendants  pleaded  the  general  issue,  with  a 
notice  of  set-off,  of  moneys  paid,  laid  out  and 
expended,  moneys  lent  and  advanced,  moneys 
had  and  received,  goods  sold,  work  and  labor, 
Ac. 

394*]  *The  cause  requiring  the  examina- 
tion of  long  accounts,  it  was  referred  at  Jan. 
Term,  1822,  heard  by  the  referees  Feb.  18  of 
the  same  year,  and  at  various  subsequent  days, 
and  submitted  to  them  on  Mar.  21,  1822;  two 
of  whom  reported  for  the  plaintiff  $14,913.40, 
after  deducting  $2,317.53,  being  the  amount 
Agreed  between  the  parties  to  be  due  from 
John  Reid,  the  intestate,  to  the  defendants,  on 
an  account  current  between  him  and  a  joint 
•concern,  in  which  the  defendants  and  John 
Reid  and  Robert  Alsop  were  interested. 

It  appeared  in  evidence  before  the  referees 
that  the  defendants'  factory  was  situated  in 
the  town  of  Sandlake,  in  the  County  of  Rens- 
selaer,  about  ten  miles  from  the  City  of  Al- 
bany. John  Reid,  the  intestate,  was  agent  for 
the  defendants  from  June  2,  1812,  to  the  time 
•of  his  death  in  Aug.,  1821,  and  during  the 
time  of  his  agency  resided  in  the  City  of  Al- 
bany. The  factory  of  the  defendants  was  in 
actual  operation  from  May  1,  1813,  to  May  3, 
1815,  when  it  was  destroyed  by  fire,  and  after 
this  no  glass  was  manufactured  by  the  defend- 
ants. The  plaintiff  produced  an  account  cur- 
rent, showing  a  large  balance  due  to  her  for 
principal  and  interest.  The  debit  side  of  the 
account  contained  527  items,  each  of  which 
was  for  cash  advanced,  or  paid  out  by  the  in- 
testate, for  the  purpose  of  keeping  the  factory 
of  the  defendants  in  operation.  The  credit 
side  of  the  account  contained  787  items,  each 
of  which  was  for  cash  received  by  the  intes- 
tate, for  glass  made  at  the  factory,  and  for 
other  property  of  the  defendants,  sold  by  the 
intestate  on  their  account.  The  whole  amount 
of  cash  advanced  and  paid  by  the  intestate, 
for  the  defendants,  between  May  1,  1813,  anil 
the  time  of  his  death,  and  charged  to  them, 
was  $107,579.74.  The  amount  received  by 
him  during  the  same  time,  and  credited  to  the 
defendants,  was  $100,099.88. 
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The  plaintiff  proved  an  actual  advance,  or 
payment  of  cash,  in  every  instance,  as  charged 
in  the  debit  side  of  her  account,  with  the  ex- 
ception of  four  items,  amounting  in  the  whole, 
without  interest,  to  $288.99. 

*The  referees  charged  the  plaintiff,  [*395 
in  making  up  their  report,  with  $105.11,  be- 
ing the  amount,  exclusive  of  interest,  of  two 
debts  due  the  defendants  ;  on  the  ground  that 
she  had  not  sworn  that  the  intestate  used  due 
diligence  in  collecting  them. 

The  defendants  were  charged  with  the  sum 
of  $3,125,  for  the  intestate's  salary  as  agent, 
from  May  1,  1813,  to  Nov.  1,  1815,  at  the  rate 
of  $1,250. 

They  were  also  charged  with  the  necessary 
disbursements  of  the  intestate  in  and  about  the 
business.  An  interest  account  was  also  stated, 
in  a  general  account  current,  in  which  the  de- 
fendants were  charged  with  interest  from  the 
time  of  the  advance,  or  payment  of  each  sum 
of  money,  to  the  4th  day  of  May  Term,  182:',, 
and  credited  with  interest  on  each  sum  of 
money  received,  from  the  time  of  its  receipt 
till  the  same  4th  day  of  May  Term.  Interest 
was  also  calculated  on  the  items  of  salary, 
from  the  end  of  the  year  when  the  salary  be- 
came due,  to  the  same  time.  The  balance  of 
interest  thus  found  on  all  the  debits  proved  and 
receipts  admitted  before  the  referees  was  $10,- 
348.08. 

The  balance  of  principal  which  the  referees 
found  due  at  the  date  of  their  report  was  $6,- 
882.91. 

In  March,  1806,  the  factory  of  the  defend- 
ants went  into  operation.  In  that  month  the 
defendants  appointed  James  Kane,  of  the  City 
of  Albany,  their  agent,  by  a  resolution  in  the 
following  words  :  "  Resolved,  that  James 
Kane  be,  and  he  is  hereby  appointed  agent." 
Kane  continued  to  be  the  agent  of  the  defend- 
ants from  the  time  of  his  appointment  till  the 
intestate's  appointment.  In  the  month  of 
Apr.,  1809,  the  defendants  leased  their  fac- 
tory, together  with  all  things  in,  and  attached 
to  it,  for  three  years,  from  May  1,  1809,  to  five 
stockholders.  Kane,  one  of  the  lessees,  was 
their  agent,  and  resided  in  the  City  of  Albany 
during  the  time  of  his  agency.  At  the  expira- 
tion of  this  lease,  namely:  May  1,  1812,  the  in- 
testate, Robert  Alsop,  and  the  defendants  en- 
tered into  a  copartnership  under  the  name  of 
John  Reid  &  Co.,  for  th^purpose  of  manufac- 
turing glass  at  the  defendant's  factory,  which 
was  to  continue  for  one  year.  Robert  Alsop 
superintended  the  business  at  the  factory,  and 
'resided  there.  The  intestate  resided  [*3JM> 
in  the  City  of  Albany,  and  made  the  neces- 
sary advances  of  money  for  the  concern,  and 
received  the  proceeds  of  the  sales  of  glass, 
and  other  property,  in  the  same  way  as  he  ad- 
vanced and  received  money  while  agent  of  the 
defendants.  By  the  articles  of  this  copartner- 
ship, the  stock  and  materials  of  the  defendants 
on  hand  May  1,  1812.  and  which  amounted  as 
per  inventory  then  made,  to  $13,997.87,  was 
deemed,  by  the  parties,  an  advance  to  the  part- 
nership fund,  and  an  equal  quantity  of  ma- 
terials was  to  be  returned  to  the  defendants 
May  1,  1813;  or  the  deficiency  charged  to  the 
intestate  and  Alsop.  When  this  copartner- 
ship ended,  viz.:  May  1,  1813,  an  inventory 
was  taken  of  all  the  materials  and  stock  then 
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owned  by  the  defendants.  They  were  found 
10  amount  to  $13.188.58.  The  accounts  of  the 
business  of  this  copartnership  where  rendered 
by  the  plaintiff  to  the  defendants  and  Alsop, 
during  the  reference,  and  adjusted  by  mutual 
consent,  and  the  balance  sheet  produced  on 
the  hearing.  A  balance  of  this  concern  was 
struck  as  of  Jan.  1,  1815.  In  the  liquidation  of 
the  account  of  tWs  concern  with  the  intestate, 
interest  was  debited  and  credited,  and  allowed 
by  the  defendants  in  the  same  manner  as  it 
was  debited  and  credited  in  the  general  account 
current  of  the  plaintiff  before  mentioned,  and 
there  was  a  balance  of  interest  thus  allowed  to 
the  intestate  of  $1,393.10.  By  the  articles  of 
copartnership,  it  was  agreed  that  interest 
should  be  allowed  on  the  amount  of  the  inven- 
tory, and  on  all  moneys  advanced  by  Reid  & 
Alsop.  who,  by  the  articles  of  copartnership, 
were  to  make  all  necessary  advances  of  cash  to 
carry  on  the  business  ;  and  it  was  also  express- 
ly reserved  by  the  defendants,  at  the  time  of 
the  adjustment  of  the  partnership  concern, 
that  the  question  of  interest  in  this  cause  should 
not  be  affected  by  that  adjustment,  any  further 
than  the  articles  of  copartnership  and  the 
account  made  in  pursuance  of  them  affect  that 
question.  A  balance  of  principal  and  interest 
was  found  due  to  the  defendants  from  the  in- 
testate Jan.  1,  1815,  of  $1,531.38,  and,  by 
agreement  of  the  parties,  this  sum,  together 
with  the  interest  to  the  4th  day  of  May  Term. 
1822.  being  $786.15,  was  to  be  deducted  from 
IW7*]  *the  amount  found  due  from  the  de- 
fendants to  the  plaintiff  ;  but  the  interest  on 
that  balance,  from  Jan.  1,  1815,  was  not  to  be 
deducted,  unless  interest  was  allowed  on  the 
accounts  between  the  parties  in  this  suit. 

When  the  intestate  was  first  appointed  agent, 
it  was  by  a  resolution  in  the  following  words  : 
"  Resolved,  that  John  Reid  be,  and  he  is  here- 
by appointed  agent  for  this  Corporation" — and 
every  subsequent  appointment  was  in  the  same 
words,  or  words  of  like  import.  When  the  in- 
testate took  the  active  agency  of  the  factory, 
in  May,  1813,  the  stock,  materials  and  funds 
of  the  defendants,  were  insufficient  to  keep  the 
factory  in  operation,  and  large  advances  were 
required  for  that  purpose. 

No  specific  agreement,  between  the  intestate 
and  the  defendants,  relative  to  his  salary,  was 
proved.  It  was,  however,  fully  proved,  that 
$1,250  per  year,  exclusive  of  disbursements, 
was  a  reasonable  compensation  for  his  services 
as  agent ;  that  Kane,  who  preceded  him  as 
agent  for  the  defendants,  was  allowed  by  them, 
on  the  settlement  of  his  accounts,  the  same 
sum  per  year,  for  salary,  besides  expenses, 
although  there  had  been  no  agreement  between 
him  and  the  defendants  on  the  subject ;  and 
that  Kane  had  been  allowed  the  same  compen- 
sation by  the  lessees,  some  of  whom  were  di- 
rectors of  the  Company  when  the  intestate 
was  appointed  their  agent,  and  while  he  con- 
tinued to  be  so.  The  proceeds  of  all  the  glass 
inn  1 1 u fact u red  by  the  defendants,  after  May  1, 
1813.  were  received  exclusively  by  the  intestate. 
All  the  accounts  of  the  Corporation,  and  book 
of  minutes,  were  kept  by  the  intestate.  The 
general  account  current  produced  by  the 
plaintiff,  was  rendered  to  the  defendants  Oct. 
12.  1821.  An  account  of  the  sales  of  glass  re- 
ceived and  sold  by  the  intestate,  on  account  of 
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the  defendants,  was  rendered  to  them  at  the 
same  time,  and  no  account  current,  or  account 
of  sales,  was  ever  before  rendered  to  them. 

The  whole  of  the  accounts  were  not  made- 
out  until  after  the  death  of  the  intestate,  owing 
to  his  habits,  though  several  attempts  were 
made  to  complete  them. 

*It  was  admitted,  that  on  Jan.  2.  [*39& 
1819,  when  there  was  a  meeting  of  the  Direct- 
ors at  his  house,  the  intestate  stated  to  the  Di- 
rectors that  there  was  a  balance  due  to  him 
from  the  defendants.  Then  one  or  more  of  the 
Directors  asked  him  to  make  out  his  account, 
and  present  it  to  the  Directors;  and  since  that 
time  he  has  been  asked  for  the  account  by  one 
or  more  of  the  Directors.  These  requests  were 
made  by  the  Directors,  individually,  but  no- 
resolution  or  entry  was  made,  concerning  the 
intestate's  accounts,  on  the  minutes.  At  a 
meeting  of  the  Directors,  on  Dec.  27,  1817,  the 
subject  of  the  accounts  of  James  Kane  was 
agitated  before  the  Board,  and  the  following 
entry  was  made  in  the  book  of  minutes : 
"John  Reid  brought  the  subject  of  James 
Kane's  demand  against  the  Company  before 
the  Directors,  and,  after  various  views  of  the 
same,  it  was  agreed  that  Mr.  James  and  John 
Reid  be  appointed  a  committee  to  liquidate  and 
adjust  the  same."  Nov.  27,  1806,  a  resolution 
was  passed,  appointing  a  committee  to  audit 
the  accounts  of  Kane:  also,  on  Apr.  14th,  1807; 
also,  on  Sept.  23d,  1807;  and  also,  on  Feb.  23d, 
1809. 

The  referees  were  unanimous  in  opinion, 
that  there  was  due  to  the  plaintiff,  at  the  date 
of  their  report,  for  principal,  the  sum  of  $6,- 
882.91  ;  but  they  differed  in  their  opinion  on 
the  subject  of  interest,  the  referee  dissenting 
from  the  report,  being  of  opinion  that  interest 
ought  to  be  calculated  only  to  Jan.  1,  1816, 
and  the  two  referees  making  the  report  being  of 
opinion  that  it  should  be  calculated  to  the  4th. 
of  May  Term,  1822. 

The  question  of  interest  was  the  only  one 
raised  upon  the  case ;  and  it  was  agreed,  by  the 
parties,  that  this  court  should  settle  the  prin- 
ciples on  which  it  should  be  calculated,  and  to- 
what  time,  and  refer  it  again  to  the  referees, 
to  report  the  amount  in  addition  to  the  prin- 
cipal due  ;  that  their  reports  be  deemed  as  one, 
and  considered  as  made  of  May  Term,  1822  ; 
but  no  judgment  to  be  entered,  until  four 
days  in  term  shall  have  elapsed,  after  the  mak- 
ing of  such  additional  report. 

*Mr.  B.  F.  Butler,  for  the  defend-  [*39» 
ants: 

1.  Whatever -may  be  the  plaintiff's  right* 
as  to  interest,  upon  other  parts  of  this  account, 
it  is  impossible  that  she  should  be  entitled  to 
it  on  the  charges  for  the  salary  of  the  intestate. 
The  general  rule  is,  that  interest  is  not  recov- 
erable on  uncertain  demands,  where  damages 
are  recoverable,  and  where  the  amount  is  un- 
liquidated ;  and  if  there  is  any  case  in  which 
the  rule  should  be  applied,  it  is  in  an  action  for 
work  and  labor  where  the  amount  is  unliqui- 
dated, especially  when  that  amount  is  to  be 
settled  on  a  quantum  meruit,  in  the  same  action, 
where  the  interest  is  sought  to  be  recovered. 
Here  the  amount  due  to  the  intestate,  for  his 
services,  was  wholly  undetermined  by  the  par- 
ties. There  was  no  agreement  between  them 
on  the  subject.  The  referees  heard  the: 
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evidence,  and  fixed  the  amount  of  compen- 
sation. 

Reid  never  demanded  payment  for  his  serv- 
ices ;  and  not  doing  this,  the  defendants  had 
a  right  to  infer  that  he  had  paid  himself  out 
of  the  moneys  which  he  had  received.  At  most, 
therefore,  interest  should  be  allowed  only  from 
the  commencement  of  the  suit. 

That  the  referees  erred,  in  allowing  interest 
on  the  salary,  he  cited  Sweatland  v.  Squire,  2 
Salk.,  623;  Trelawney  v.  Thomas,  1  H.  Bl., 
303;  Walker  v.  Bayley,  2  Bos.  &  P.,  219; 
Skirmng  v.  Stobo.  2  Bay.,  233  ;  Gammell  v. 
Skinner,  2  Gall.,  45  ;  Chit,  on  Bills,  538,  Phil, 
ed.  In  Gammell  v.  Skinner,  which  was  a  libel 
for  mariner's  wages,  on  the  instance  side  of  the 
admiralty,  Judge  Story  says:  "There  is  no 
difference,  in  this  respect,  between  the  practice 
of  our  courts  of  common  law  and  that  of  the 
admiralty.  In  the  latter,  interest  is  generally 
allowed  from  the  time  of  a  demand  made  for 
the  wages  ;  and  if  no  special  demand  is  proved, 
from  the  time  of  the  commencement  of  the 
suit." 

2.  The  referees  erred  in  allowing  interest 
on  the  general  account.  This  was  wholly  un- 
liquidated. On  May  1. 1813,  Reid  took  charge 
of  the  factory,  as  agent,  and  from  that  time  to 
May  1815,  when  the  factory  was  destroyed, 
made  advances  of  money,  carried  on  the  estab- 
lishment, and  received  all  the  avails  of  glass 
manufactured.  There  is  no  evidence  of  any 
agreement,  between  the  parties,  as  to  the 
4OO*]  *allowance  of  interest,  nor  any  cir- 
cumstances from  which  such  an  agreement  can 
be  inferred.  Reid  advanced  to  the  amount  of 
$104,000.  He  received  about  $100,000  ;  and 
the  balance  due  him  on  advances  was  short  of 
$4.000  ;  which,  with  $3,125,  for  salary,  made 
the  sum  of  $6,882,  the  balance  of  principal 
found  by  the  referees.  The  whole  balance 
found  bv  them  is  $17,230,  viz.:  $6,882  for 
principal — $10,348  forinterest ;  the  interest  on 
the  salary  being  $1,600,  and  on  the  cash  ac- 
count $10,300.  The  balance  of  interest  due 
on  the  cash  account  is  more  than  twice  the 
amount  of  the  principal.  This  account  was 
not  stated,  nor  the  balance  demanded,  till  Oct. 
12,  1821  ;  and  until  that  demand,  at  any  rate, 
the  plaintiff  was  not  entitled  to  interest  on  this 
part  of  the  account. 

A  recovery  of  interest  must,  to  be  sure,  de- 
pend very  much  on  the  circumstances  of  the 
case  ;  but  the  general  rule  is,  that  it  is  not  al- 
lowable on  a  running,  unliquidated,  open  and 
mutual  account,  until  such  account  is  stated 
by  the  parties,  or,  at  least,  rendered  by  one 
party  to  the  other,  which  is  considered  a 
liquidation  if  assented  to,  or  if  not  objected  to 
within  a  reasonable  time.  The  only  exceptions 
are.  1.  Where  an  express  agreement  to  pay 
interest  has  been  made  and  proved  ;  2.  Where 
an  intent  to  pay  interest  can  be  inferred,  from 
the  course  of  dealing  between  the  parties,  or 
the  particular  custom  of  the  trade  or  place  ; 
or,  3.  Where  there  has  been  fraudulent  con- 
duct, or  a  vexatious  detention  of  the  debt. 
Rorret  v.  Goodere,  1  Dick..  428  ;  Liotard  v. 
Grave*,  3  Cai.,  226;  Anonymous,  1  Johns.. 
815;  NeioeUv.  Qrvncold,  6  Johns.,  45;  ItoUi- 
dav  v.  Marshall,  7  Id.,  211  ;  Kane  v.  Smith,  12 
Id.,  156;  Walden  v.  Sherburne,  15  Id.,  409; 
Vonsequa  v.  Fanning,  8  Johns.  Ch. .  601  ;  Sel- 
COWEN  8. 


leek  v.  French,  1  Con.,  N.  S.,  32.,  Williams  v. 
Craig,  1  Dall.,  313;  M'Connico  v.  Curzen,  1 
Call. ,  358,  with  the  cases  already  cited  to  the 
first  point. 

The  principle  of  the  rule,  that  where  no 
agreement  to  allow  interest  has  been  made, 
nor  can  be  inferred,  the  parties  are  not  to  be 
charged  with  it,  applies  with  peculiar  force 
here.  Interest  is  in  the  nature  of  damages,  for 
not  paying  the  balance  due  ;  and  is  it  fair  that 
the  party  should  be  called  *on  for  [*4O1 
such  damages,  when  it  is  seen  that  he  was 
ignorant  of  the  amount  of  the  balance  ;  or,  in- 
deed, that  any  balance  whatever  was  due  ?  It 
was  impossible  for  the  defendants  to  know, 
until  the  settlement,  whether  Reid  had  advanced 
his  own  money  or  theirs.  He  had  the  custody 
of  the  books,  could  alone  state  them,  and  it 
was  impossible  for  the  defendants  to  know  the 
situation  of  the  accounts  until  Reid  presented 
them.  If  the  rule  is  right  between  merchants, 
a  fortiori,  it  is  so  here.  Among  merchants, 
each  party  keeps  the  accounts,  and  each  may 
know  their  state  with  reasonable  accuracy. 

But  it  was  insisted,  before  the  referees,"  and 
will,  doubtless,  be  contended  here,  that  the 
rule  denying  interest  on  unliquidated  accounts 
is  confined  to  those  for  goods  sold,  and  other 
mercantile  dealings  between  merchants  and 
their  customers ;  and  that  interest  should  be 
allowed  here,  on  the  ground  that  the  debits 
were  made  up  of  moneys  advanced  for  the  use 
of  the  defendants.  In  support  of  this,  Liotard 
v.  Graves,  3  Cai.,  226,  was  cited.  In  that 
case,  the  Supreme  Court  departed  from  the 
rule  previously  established  by  adjudged  cases 
in  England  ;  for,  though  there  was  a  loose 
dictum  in  Bunbury,  and  one  or  two  adjudged 
cases  in  other  books,  in  which  it  was  said  that 
interest  was  allowable  on  money  lent  or  ad- 
vanced, without  any  agreement,  express  or 
implied,  yet  the  general  current  of  the  author- 
ities was  otherwise  ;  and  when  Liatard  v 
Graves  was  decided  (August,  1805),  the  law 
was  settled,  in  England,  against  the  allowance, 
as  was  afterwards  declared  in  Calton  v.  Bragg. 
15  East,  223,  where  all  the  authorities  are  cited. 
The  court  there  held  that  interest  is  not  allow- 
able on  money  lent  or  advanced,  even  where 
the  whole  advance  is  of  one  sum,  unless  there 
is  a  contract  for  its  allowance  expressed,  or  to 
be  inferred  from  the  circumstances.  The  pro- 
priety of  allowing  interest  \nLiotardv.  Grates, 
under  the  circumstances  of  that  case,  is  not 
disputed.  Its  application  to  the  present  case 
is,  however,  denied.  The  court  did  not  de- 
cide, nor  did  they  mean  to  decide,  that,  in  all 
cases  of  money  advanced,  interest  should  be 
allowed.  They  only  meant  to  say  that  where 
a  person  requests  another  to  lend  him  money, 
or  advance  it  for  his  use.  having  no  funds  in 
his  hands,  it  is  so  *much  out  of  the  [*4O12 
ordinary  course  of  mercantile  business,  thai  an 
agreement  to  pay  interest  is  to  be  presumed. 
They  did  not  intend  to  lay  down  a  rule  of 
universal  application,  without  regard  to  cir- 
cumstances. Accordingly,  in  I'easev.  fttr/ter.S 
Cai..  266,  afterwards  determined,  Ch.  J.  Kent 
admitted  that,  allowing  that  interest  must  de- 
pend much  upon  particular  circumstances, 
even  in  that  case,  which  was  an  action  for 
money  had  and  received.  The  advances  in 
Liotard  v.  Graves  were  specific,  when  the  de- 
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fendant  bad  no  funds  in  the  plaintiff's  hands. 
They  were  for  prosecuting  an  appeal,  and  out 
of  the  ordinary  course  of  business  between  the 
parties— not  like  this,  which  is  the  case  of  an 
agent  making  advances  at  his  own  discretion, 
on  the  strength  of  receipts  either  actual  or  ex- 
pected, under  his  general  authority,  and  with- 
out specific  request.  No  settlement  was  nec- 
essary, to  enable  Graves  to  ascertain  whether 
he  was  indebted  for  those  advances.  Being 
specific,  and  for  a  special  purpose,  they  stood 
precisely  on  the  same  ground,  so  far  as  the 
question  of  interest  was  concerned,  as  if  there 
had  been  no  other  dealings  between  the  parties. 
Besides,  Livingston  «/.,  mentions,  that  there 
had  been  previous  accounts  rendered,  on 
which  interest  had  been  charged  and  allowed 
bv  mutual  consent.  In  this  case,  besides  the 
distinguishing  circumstances  already  noticed, 
there  are  a  series  of  advances  on  one  side,  and 
receipts  on  the  other,  the  whole  accounts  con- 
sisting of  moneys  debited  and  credited,  con- 
stituting a  running  cash  account,  at  the  same 
time  that  it  was  utterly  impossible  for  either 
party,  and  particularly  for  the  defendants,  to 
ascertain  how  the  balance  stood,  until  the  ac- 
count was  stated 

This  court  has  itself  departed  from  the  broad 
rule  in  Liotard  v,  Graves.  It  did  so  in  Kane 
v.  Smith,  12  Johns.,  156.  which  cannot  be  dis- 
tinguished from  this  case.  The  Kanes  at  N. 
Y.,  were  to  advance  moneys  in  purchasing 
cargoes;  while  the  Smiths,  at  Maderia,  were  to 
send  wines  to  the  East  Indies,  to  be  sold  there, 
the  Kanes  to  receive  the  moneys,  and  reim- 
burse themselves.  They  advanced  more  than 
they  received,  and  claimed  interest.  The 
moneyed  transactions  between  the  parties  were 
precisely  like  those  in  this  case.  But  interest 
4O3*1  on  the  advances  was  denied.  *This 
was  followed  by  other  decisions  of  this  court 
and  the  Court  of  Chancery,  to  the  same  affect. 
Waldonv.  Sherburne,  15  Johns.,  409  ;  Consequa 
v.  Fanning,  3  Johns.  Ch.,  601  ;  Campbell  v. 
Metier,  6  Johns.  Ch.,  21. 

So,  too,  in  the  other  State?,  although  I  ad- 
mit there  has  been  a  general  inclination  to  de- 
part from  the  English  rules  so  far  as  to  allow 
interest  on  money  lent  or  money  had  and  re- 
ceived, still  the  courts  which  have  gone  far- 
thest on  the  subject  have  always  confined  the 
allowance  to  cases  where  the  amount  was  cer- 
tain, and  the  peculiar  equity  of  the  particular 
case.  They  have  never  given  interest  on  an 
unliquidated  cash  account,  where  the  defend- 
ant's conduct  was  fair.  The  Supreme  Court 
of  Mass,  allowed  interest  in  Fmcler  v.  Shearer 
7  Mass.,  24;  Wood  v.  Robbins,  11  Id  ,  504; 
Weeks  v.  Hasty,  13  Id. ,  218 ;  but  refused  it  in 
Porter  v.  Bunsey,  1  Id.,  438,  and  Storer  v. 
Storer,  9  Id.,  37.  In  Winthrop  v.  Carleton,  12 
Id.,  4,  it  was  allowed  only  from  the  com- 
mencement of  the  suit;  and  in  Wyman  v. 
Hubbard,  13  Id.,  232,  it  was  denied  altogether. 
These  are  cases  of  money  paid  or  money  had 
and  received ;  and  it  will  be  seen  by  an  exam- 
ination of  them  that  if  the  present  case  was  to 
be  determined  in  Mass.,  there  could  be  no 
question  that  interest  would  be  denied. 

The  Superior  Court  of  Conn,  allowed  inter- 
est in  SeUeck  v.  French,  1  Conn.  N.  S.,  32  ;  but 
Swift,  Ch.  J.,  limits  the  rule  in  that  very  case 
so  as  to  exclude  this;  and  in  Thompson  v. 
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Stewart,  3  Id.,  171,  the  court  denied  interest 
on  principles  which  apply  here. 

Pennsylvania  has  gone  farther  than  any 
other  State  in  allowing  interest  for  moneys. 
RapeUe  v.  Emory,  1  Dall.,  349,  and  note  to 
that  case ;  Lessee  of  Diiworth  v.  Sinderling,  1 
Binn.,  494;  Commonwealth  v.  Orevor,  3  Id., 
121.  But  the  Supreme  Court  of  that  State 
denied  interest  in  Jacobs  v.  Adams,  1  Dall.,  52; 
and  limited  its  allowance  in  Brown  v.  Gamp- 
bell,  1  Serg.  &  R.,  179,  on  the  very  principles 
we  contend  for  here. 

In  South  Carolina  the  judges  find  fault  witk 
the  English  rule,  and  allowed  interest  in 
Goddard  ads.  Bulow,  1  Nott  &  M'Cord,  45, 
and  Thompson  v.  Stevens,  2  Id.,  493 ;  but  in 
*deciding  the  last  case  the  court  lay  [*4O4 
down  the  rule  in  terms  and  for  reasons  which 
would  deny  interest  here ;  and  they  accord- 
ingly denied  interest  in  Moore  v.  Treasurer,  1 
Id.,  214. 

It  may  safely  be  said  that  none  of  the 
American  cases  are  in  favor  of  allowing  inter- 
est in  this  case,  but  that  when  all  the  cases  of 
each  court  are  considered  in  connection,  they 
lay  down  principles  fatal  to  the  present  plaint- 
iff's claim,  if  we  except,  perhaps,  Lessee  of 
Diiworth  v.  Sinderling,  1  Binn.,  494. 

Whether,  therefore,  the  case  be  decided  by 
our  own  decisions,  by  those  of  the  English 
courts,  or  a  majority  of  American  courts,  the 
result  is  the  same.  In  England  interest  is  not 
allowed  on  moneys  advanced  or  received,  in 
any  case,  unless  there  isoa  contract  expressed 
or  to  be  inferred.  In  most  of  the  U.  S.  inter- 
est is  allowed  on  moneys  paid,  advanced  or 
received,  though  there  be  no  contract  ex- 
pressed or  to  be  inferred,  where  either,  1.  The 
advance  is  of  a  single  sum,  or  all  the  advances 
are  on  one  side,  and  there  are  no  mutual  ac- 
counts to  be  settled  ;  or  2.  Where  the  money 
has  been  obtained  by  fraud  or  unreasonably 
withheld,  thereby  placing  an  account  for 
moneys,  when  running  and  unliquidated,  on 
precisely  the  same  grounds  with  other  running 
accounts. 

We  never  had  the  accounts  till  Oct.,  1821. 
The  whole  business  remained  in  the  dark  for 
years,  though  there  was  no  excuse  for  the 
delay.  As  agent,  it  was  Reid's  duty  to  have 
accounted  annually ;  at  all  events,  when 
the  factory  was  destroyed,  and  the  business 
suspended  ;  yet  he  continued  to  keep  back  the 
accounts,  notwithstanding  the  request  to  make 
them  out  (in  Jan.,  1819),  until  Oct.,  1821.  six 
years  after  the  business  was  at  an  end.  The 
excuse  attempted  (his  habits),  instead  of  ex- 
tenuating, aggravates  the  neglect.  It  is  not 
to  be  tolerated  that  an  agent  shall  withhold 
his  accounts  for  such  a  length  of  time,  leave 
his  principal  without  information,  and  then 
set  up  an  enormous  claim  for  interest.  Still 
more  unjust  is  it  to  give  the  intestate  a  reward 
for  his  neglect,  and  visit  upon  the  defendants 
the  effect  of  his  misconduct  or  misfortunes. 

*The  default  is  all  on  Reid's  part ;  [*4O5 
yet,  by  the  report,  the  defendants  suffer,  and 
he  gains  by  his  laches.  A  rule  so  manifestly 
unjust  canaot  be  supported.  The  rules  of 
courts  of  equity,  as  applied  by  them  to  agents, 
may  properly' be  resorted  to  in  this  case. 
These  are :  1.  That  where  an  agent  has  re- 
ceived moneys,  and  has  promptly  exhibited 
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his  accounts,  and  there  is  no  delay  on  his  part, 
the  court  never  charge  him  with  interest  on 
moneys  in  his  hands.  2.  But  where  he  has 
delayed  rendering  his  accounts,  and  is  guilty 
of  laches  or  other  misconduct,  the  Court  of 
Chancery  will  charge  him  with  interest  on  the 
balance  in  his  hands.  3.  And  though  a  bal- 
ance may  be  due  him,  if  he  has  been  guilty  of 
laches,  and  has  not  made  out  his  accounts 
seasonably,  he  will  be  deprived,  not  only  of 
interest,  but  of  commissions,  poundage,  &c. 
White  v.  Lincoln,  8  Ves. ,  363  ;  Lady  Orrnond 
v.  Hutchinson,  13  Ves.,  53  ;  Pearse  v.  Green,  1 
Jac.  &  Walk.,  135.  Had  we  filed  our  bill 
against  Reid  in  1821,  for  an  account,  and  the 
balance  had  been  found  as  here,  a  court  of 
chancery  would  not  have  given  him  interest. 

For  these  reasons  the  defendants  claim  that 
the  plaintiff  was  not  entitled  to  interest  until 
Oct.,  1821,  when  they  first  became  acquainted 
with  their  indebtedness. 

3.  If.  however,  it  should  be  thought  that 
the  intestate  was  entitled  to  state  an  interest 
account  from  the  commencement  of  his  ad- 
vances, the  question  then  arises — for  how  long 
shall  the  plaintiff  be  entitled  to  claim  interest  ? 
For  the  whole  period,  as  the  referees  have 
decided,  or  for  a  stated  period  ? 

We  contend  that  it  should  be  stopped  at  a 
reasonable  time  after  the  closing  of  the 
agency.  The  factory  was  destroyed  in  May, 
1815  ;  and  the  business  was  essentially,  and  to 
all  practical  purposes,  closed  in  Nov.  of  that 
year.  Reid  charges  his  salary  only  to  that 
time  ;  and  should  have  stated  an  account  Jan. 
1st,  1816.  Not  having  done  so,  interest  should 
cease  from  that  time.  At  all  events,  it  must 
be  stopped  on  Jan.  2d,  1819,  when  the  intes- 
tate was  called  upon  for  his  accounts.  The 
authorities  and  course  of  argument  on  the 
second  point  apply  to  this  ;  and  Dent  v.  Dunn, 
3  Cainpb.,  296,  is  in  point. 
4OO*J  *Mr.  8.  A.  Foot,  contra.  The  intes- 
tate stood  in  the  relation  of  a  trustee  or  stew- 
ard, managing  all  the  concerns  of  the  defend- 
ants, who  were  a  Corporation  extensively  en- 
gaged in  the  manufacture  and  sale  of  glass. 
The  plaintiff's  account  consists  of  more  than 
500  items,  involving  an  amount  of  upwards  of 
$100,000.  Both  the  ability  and  fidelity  of  this 
agent  were  most  manifest  throughout  the 
whole  term  of  his  engagement ;  and  were  not 
impeached  as  to  any  particular  in  any  ma- 
terial degree.  It  is  now  said  that  no  account 
of  his  agency  could  be  procured  from  him  on 
account  of  his  bad  habits.  This  is  an  entirely 
gratuitous  assertion.  The  case  says  that  no 
account  could  be  procured  on  account  of  his 
habits,  without  distinguishing  whether  they 
were  those  of  piety  or  inebriety.  It  is  also 
said  that  interest  ought  not,  at  any  rate,  to  be 
allowed  after  Jan.  2d,  1819,  because  an  ac- 
count was  then  demanded.  True,  but  this 
was  by  an  individual  director  or  directors, 
after  a  corporate  meeting  had  broken  up 
without  adopting  any  resolution  on  the  sub- 
ject. It  was  not  a  request,  then,  because  not 
a  corporate  act.  It  was  no  more  than  if  the 
request  had  been  made  by  a  stranger.  Nor  is 
it  surprising  that  the  interest  should  exceed 
the  principal  due,  when  we  look  at  the  enor- 
mous amount  of  the  whole  account. 

The  law  of  interest  has  undergone  very 
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great  changes.  The  Stat.  3  Hen.,  VII.  allowed 
interets  on  a  judgment  affirmed  upon  a  writ  of 
error;  and  yet  the  judges  were  so  conscientious 
as  to  refuse  carrying  it  into  effect.  Till  37  Hen. 
VIII.,  it  was  unlawful  to  demand  interest  ; 
but  after  the  simplicity  of  barter  went  off  with 
the  middle  ages,  it  began  to  be  allowed  on 
certain  demands,  and  has  been  gradually  ex- 
tending to  others  ever  since.  The  Stat.  37 
Hen.  VIII.  was  the  first  which  tolerated  the 
demand  ;  and  from  that  year  till  1812,  the 
decisions  of  the  English  courts  were  strangely 
contradictory  as  to  the  cases  in  which  it  might 
be  demanded.  If  we  compare  the  English 
and  American  cases,  it  will  be  found  that 
there  is  no  branch  of  jurisprudence  involved 
in  greater  obscurity  and  contradiction.  There 
are  but  two  judges  who  have  undertaken  to 
lay  down  any  general  rule  on  the  subject. 
These  are  Ld.  Ellenborough,  and  Mr.  Juxtice 
Spencer.  *The  rule  of  the  latter  will[*4O7 
be  found  in  Liotard  v.  Graves,  3  Cai.,  226.  He 
there  says  (p.  234):  "For  goods  sold  and  de- 
livered, unless  there  be  evidence  of  an  agree- 
ment to  pay  interest,  none  is  recoverable  until 
a  liquidation  of  the  account  takes  place.  If 
an  account  be  transmitted  by  a  creditor,  and 
acquiesced  in,  or  assented  to  by  his  debtor, 
it  becomes  thereby  liquidated,  and  interest  is 
allowable.  On  money  advanced,  interest  is 
legally  demandable.  By  the  usage  of  a  par- 
ticular trade,  interest  may  be  allowed."  De 
Hamlandv.  Bowerbank,  1  Campb.,  50,  contains 
Lord  Ellenborough's  rule.  He  says:  "Interest 
ought  to  be  allowed  only  in  cases  where  there 
is  a  contract  for  the  payment  of  money  on  a 
certain  day,  as  on  bills  of  exchange,  promis- 
sory notes.  &c. ;  or  where  there  has  been  an 
express  promise  to  pay  interest  ;  or  where, 
from  the  course  of  dealing  between  the  par- 
ties, it  may  be  inferred  that  this  was  their  in- 
tention ;  or  where  it  can  be  proved  that  the 
money  has  been  used  and  interest  actually 
made." 

This  rule  does  not  embrace  money  advanced, 
or  money  lent,  as  such.  The  case  is  quoted 
in  Newell  v.  Grmcold,  6  Johns.,  45,  to  show 
merely  that  interest  is  not  allowable  on  an 
unliquidated  account  for  goods  sold.  Camp- 
bell, the  reporter,  appends  as  many  as  20  cases 
to  De  Ilaviland  v.  Bowerbank,  as  supporting 
the  rule,  that  interest  is  not  allowable  for 
money  had  and  received  ;  and  it  is  remark- 
able that  they  will  just  as  well  support  any 
other  rule.  Another  case  decided  by  Ld.  El- 
lenborough is  Crockford  v.  Winter,  1  Campb., 
128.  which  was  an  action  for  money  had  and 
received,  grounded  on  the  fact  that  the  money 
was  obtained  by  fraud,  which  was  plainly 
made  out  in  evidence  ;  yet  interest  was  denied. 
But  this  court  say,  in  Amory  v.  M'Gregor,  15 
Johns.,  38.  tlmt  if  there  be  any  fraud  or  gross 
misconduct  on  the  part  of  the  defendant,  in- 
terest should  be  allowed  ;  and  that  too  in  a 
case  where  interest  would,  by  no  means,  be 
allowed  without  fraud  ;  a  position  directly  at 
war  with  the  case  of  Crockford  v.  Winter.  In 
Kingston  v.  M'Intosh.  1  Campb.,  518,  the  court 
j  deny  interest  on  a  policy  of  insurance  ;  and 
I  overrule  the  practice  of  Buller,/.,  mentioned 
in  De  Her  miles  v.  Fuller,  2  Campb..  427; 
whereas  a  case  in  *1  Johns.,  315,  do-  [*4O8 
cides  directly  the  reverse.  In  Gordon  v.  tfiran 
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2  Campb.,  429,  in  note,  and  Atkinson  v.  Bray- 
broke,  4  Id.,  880,  Ld.  Ellenborough  refused 
interest  in  an  action  for  goods  sold  to  be 
paid  for  at  a  particular  day  ;  and  in  an  action 
on  a  foreign  judgment ;  though  in  Mounlford 
v.  WiUes,  2  Bos.  &  P..  887,  it  was  decided  that 
a  debt  for  goods  sold  does  draw  interest  after 
the  credit  has  expired.  Yet  that  case  must,  it 
seems,  yield  to  Ld.  Ellenbprou^h's  rule,  which 
is  now  in  daily  practice  in  this  State,  as  to 
goods  sold.  In  Thomas  v.  Weed,  14  Johns., 
255.  what  this  court  say,  in  delivering  their 
opinion,  is  in  direct  hostility  again  to  Ld.  El- 
lenborough's  rule  in  relation  to  allowing  in- 
terest upon  money  had  and  received.  In  Harris 
v.  Benson,  in  5  Geo.  II.,  Sir.,  910,  the  K.  B. 
decided  that  interest  was  not  allowable  on 
money  lent ;  but  in  Trelawney  v.  Thomas,  1 
H.  Bl.  803,  the  C.  B.  overruled  the  K.  B.  on 
that  very  point.  In  Gallon  v.  Bragg,  15  East, 
238,  in  1812,  the  decision  denied  interest  on 
money  lent,  whereas  both  money  lent  and 
money  had  and  received,  are  now  put  on  the 
same  footing  by  our  cases,  and  both  carry  in- 
terest. In  Trelawney  v.  Thomas  there  was  a 
discussion  of  considerable  length.  The  de- 
mand was  for  money  laid  out,  and  for  day 
wages  ;  and  the  court  allowed  interest  on  the 
former,  but  denied  it  as  to  the  latter.  In 
Walker  v.  Constable,  1  Bos.  &  P.,  307,  and 
Tappenden  v.  Randall,  2  Id.,  467,  the  C.  B. 
refused  interest  for  money  had  and  received  ; 
but  in  Pease  v.  Barber,  3  Cai.,  266,  this  court 
decided  directly  the  reverse.  Which  is  the 
mo<it  reasonable  ? 

We  can  turn  with  pride  from  the  English 
decisions  to  those  of  this  court.  It  will  be 
found  that  our  own  judges  have  decided  con- 
sistently, and  entertained  enlightened  views  of 
the  policy  and  nature  of  a  circulating  medium. 
The  principal  objection  against  our  recovery  of 
interest  is,  that  our  account  is  open,  and  that 
no  demand  was  made  till  after  the  intestate's 
death.  In  other  words  the  defendants  claim  an 
exemption  from  the  general  rule,  which  is 
against  them  on  the  ground  that  the  advances 
or  money  rest  in  open  account.  This  is  mainly 
a  question  of  principle.  Liotard  v.  Graves  is 
certainly  much  in  point.  That,  also,  was  a 
4OJ>*J  case  *in  which  no  account  was  ren- 
dered. It  has  been  assailed,  and  its  applica- 
tion denied  in  very  strong  terms.  In  reply,  I 
shall  merely  take  the  words  of  the  several 
judges  who  delivered  opinions.  That  case 
came  before  the  court  with  a  view  to  the  set- 
tlement of  abstract  principles,  as  a  guide  to 
referees  who  had  the  subject  before  them. 
Kent.  Ch.J.,  said  (p.  245)  the  account  was 
not  liquidated,  but  a  naked  account  current ; 
and  interest  was  allowable  only  on  such  items 
in  it  as  were  made  for  moneys  advanced. 

The  decision  of  that  case,  then,  was  in  ref- 
erence to  an  account  exhibited  just  before  the 
suit  was  brought,  as  here.  Spencer,  J.  (p.  234), 
said  he  should  content  himself  by  laying 
down  principles,  and  leave  the  arbitrators  to 
make  the  application,  and  then  advances  the 
general  rule  which  I  have  mentioned.  Thomp- 
son. ./.,  says  :  "  With  respect  to  interest  on  the 
plaintiff's  account,  it  appears  to  me  they  had 
a  right  to  charge  it  on  the  money  advanced. 
The  account  cannot  be  considered  as  settled, 
and  on  that  ground  carrying  interest.  It  is 
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merely  an  account  current  between  the  par- 
ties, and  unless  some  usage  or  practice  is 
shown  to  warrant  the  allowance,  I  should 
think  interest  ought  not  to  be  calculated  except 
on  the  money  advanced."  Livingston,  J.,  says: 
"  If  there  be  no  special  agreement  between 
the  parties,  or  usage  of  trade  between  Amster- 
dam and  N.  Y.,  to  the  contrary,  it  ought  to 
be  allowed  on  all  moneys  advanced  from  their 
respective  payments,  and  on  the  goods  sup- 
plied after  such  time  as  is  conformable  to  the 
course  of  trade  between  the  two  countries." 

What  then,  is  the  rule  established  ?  Why, 
that  interest  is  not  allowable  on  an  unliqui- 
dated account,  without  an  agreement,  express 
or  implied,  excepting,  however,  an  account 
for  money  advanced,  whether  liquidated  or 
unliquidated.  Within  this  exception,  interest 
is  due  here.  Livingston,  J.,  was  mistaken,  in 
supposing  an  account  previously  rendered. 
The  court  do  not  place  themselves  on  this 
ground.  Had  an  account  been  rendered,  in- 
terest would  have  been  allowed  on  the  whole, 
as  a  liquidated  account,  even  for  the  goods 
sold,  after  three  months,  had  there  been  no 
objection.  So  material  a  circumstance  could 
not  have  escaped  *both  court  and  coun-  [*4 1 0 
sel.  Then  we  come  exactly  within  the  princi- 
ple of  that  case,  when  we  prove  actual  ad- 
vances as  charged  in  our  account.  Is  not  this 
authority  conclusive  ?  If  fully  respected,  it 
certainly  is  so. 

But  it  is  said  that  in  Pease  v.  Barber,  3 Cai., 
266,  this  court  overrule  Liotard  v.  Graves. 
That  case  decides,  merely,  that  no  objection 
can  be  made  to  interest,  from  the  form  of  the 
action,  and  that  case  must  depend  on  circum- 
stances. 

Mr.  Butler.  I  cited  that  case  to  establish  the 
latter  position  only. 

Mr.  Foot.  Before  considering  Kane  v.  Smith, 
12  Johns.,  156,  I  would  ask,  what  are  the  gen- 
eral grounds  upon  which  the  allowance  of 
interest  depends.  There  are,  we  conceive, 
three  great  principles  upon  which  it  may  be 
claimed.  1.  An  agreement,  either  expressed 
or  inferrible  from  the  circumstances.  Among 
other  examples,  under  this  head,  is  that  of  an 
account  sent  to  the  Debtor,  and  not  objected 
to  within  a  reasonable  time.  Another  is,  the 
the  custom  of  a  particular  store  at  which  he 
trades.  2.  A  second  general  ground  of  the 
allowance  is,  the  default  of  the  party  in  omit- 
ting what  he  is  bound  to  do,  either  by  express 
contract  or  legal  obligation,  as  upon  an  ex- 
press agreement  to  pay  money,  at  a  particular 
day  for  goods,  or  other  consideration,  at  the 
expiration  of  the  term  of  credit,  or  an  implied 
agreement  to  pay  money,  which  is  received 
to  another's  use,  as  in  Slingerland  v.  Swart,  13 
Johns.,  255,  and  Linch  v.  De  Viar,  3  Johns. 
Gas.,  310,  or  the  legal  obligation  to  pay  the 
price  of  goods,  wrongfully  converted,  to  the 
right  owner,  which  is  recovered  in  an  action 
of  trover.  Neither  of  these  principles  reach 
the  case  of  interest  for  money  lent  or  ad- 
vanced ;  and  yet  the  books  are  full  of  cases 
where  it  has  been  allowed,  not  merely  from 
the  time  of  default  to  pay,  on  demand.  This 
was  never  made  a  criterion  in  any  case.  What 
is  the  reason  of  this  ?  When  a  note  is  given, 
or  money  lent  or  advanced,  generally,  without 
time  of  payment,  it  is  legally  due  from  the 
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date  of  the  note,  loan,  or  advance.  In  other 
4 1 1*]  *words,  it  is  due  presently  ;  and  a  suit 
may  be  immediately  brought.  Thompson  v. 
Ketcham,  8  Johns  ,  189.  3.  The  third  princi- 
ple, then,  is,  that  interest  is  allowed  in  these 
two  cases,  upon  the  nature  of  money,  and  in 
reference  to  its  use.  It  is  the  circulating  me- 
dium, having  a  fixed  value  by  law,  and  when 
out  of  one's  possession,  he  loses  7  per  cent. ,  the 
legal  interest.  Hence  it  should  bear  interest 
from  the  time  of  the  loan  or  advance.  It  com- 
mands everything  a  man  has.  It  gives  profit, 
and  may  be  used  in  a  thousand  ways,  to  make 
it  yield  the  legal  interest.  Not  so  as  to  mer- 
chandise. This  lies,  for  a  time,  as  a  dead 
weight  upon  the  hands  of  the  merchant.  Its 
conversion  into  money  is  a  work  of  delay,  and 
depends  upon  circumstances.  In  every  one 
of  these  cases  where  interest  is  allowed,  on 
the  ground  of  an  account,  liquidated,  it  was 
for  things  other  than  money.  What  is  an  ac- 
count ?  Not  a  list  of  cash  advances  ;  but  reg- 
ular entries  in  relation  to  dealings  of  another 
nature.  The  books  of  entry  constitute  an 
item  of  proof  in  establishing  the  account  be- 
fore a  jury  or  referees.  Not  so  as  to  cash 
advances  ;  because  entries,  in  relation  to  these, 
are  not  an  account,  in  any  sense  of  the  word. 
Vosburgh  v.  Thayer,  12  Johns.,  461  ;  Case  v. 
Potter,  8  Id.,  212.  You  cannot  prove  them  as 
an  account,  but  only  one  by  one,  in  the  ordi- 
nary modes  of  proof. 

It  is  stated  that  interest  is  not  due  upon  an 
account  unliquidated  ;  and  we  agree  to  this, 
as  a  general  rule.  The  gentleman  cites  a  great 
variety  of  cases  to  establish  and  illustrate  it, 
and  said  that  in  Consequa  v.  Fanning,  3  Johns. 
Ch.,  601,  the  late  Chancellor  denied  interest  on 
cash  advances.  This  is  a  mistake.  There  were 
no  cash  advances  in  the  case.  Weeks  v.  Hasty, 
13  Mass.,  218,  is  a  fair  specimen  of  the  rule 
which  allows  interest  for  money  paid.  The 
demand  was  for  money  paid  to  J.  B.  for  ac- 
count of  the  defendants  ;  and  interest  was 
allowed  from  the  time  of  the  payment.  No 
special  circumstances  are  considered  ;  but  the 
marginal  note  is,  simply,  that  "interest  was 
allowed  on  money  paid,  where  the  defendant 
suffered  judgment  to  go  by  default." 
412*]  *  Thompson  v.  Stewart,  3  Conn.  N.  S., 
is  said  to  be  against  us  ;  but  that  was  a  ques- 
tion whether  interest  should  be  allowed  on  the 
avails  of  goods  sold  by  one  having  a  lien, 
which  lien  continued  ;  and  interest  was  denied 
during  its  continuance.  Borret  v.  Goodere,  1 
Dick.,  428,  was  the  case  of  an  open  mutual 
account.  The  rule  laid  down  in  Anonymous, 
1  Johns.,  315,  relates  to  unliquidated  dam- 
ages. Newell  v.  Grixvwld,  6  Johns.,  45,  was 
an  unliquidated  account  for  goods  sold  ;  and 
n»llid,iy  v.  Mar«hatt,  1  Id.,  211,  the  case  of 
unliquidated  damages.  The  rule  in  relation 
to  unliquidated  accounts  is  too  limited  to  reach 
the  point  in  controversy  here.  Numerous 
CMOn  may  be  supposed  where  it  cannot  apply. 
Take  a  single  loan  or  a  single  advance,  and 
the  lapse  of  a  year  ;  ought  not  interest  to  be 
allowed  for  the  whole  time  ?  Would  not  this 
make  an  account  equally  as  an  hundred  ad- 
vances, or  how  many  items  must  an  account 
consist  of  ?  Would  this  court  ever  refuse 
interest  even  for  gocxls  sold,  after  a  da)'  of 
payment  fixed  by  the  parties  ?  The  gentleman 
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admits  that  there  is  an  inclination  in  the 
American  cases  to  depart  from  the  English 
rule,  by  multiplying  the  instances  in  which 
interest  shall  be  allowed.  Whether  this  be  so 
or  not,  it  may  be  difficult  to  determine ,  but 
we  take  the  admission. 

The  case  of  Kane  v.  Smith,  12  Johns.,  156, 
will  be  found,  on  a  full  examination,  not  to 
oppose  Liotard  v.  Graves,  3  Cai.,  226.  It  is 
true  there  was  a  claim  of  interest  on  advances, 
which  was  denied  ;  but  this  was  by  reason  of 
a  special  agreement  in  the  case,  upon  which  a 
question  of  construction  arose  ;  and  the  de- 
cision is  founded  on  the  circumstances  of 
the  case  growing  out  of  that  agreement.  The 
court  thought  the  whole  case  negatived  any 
intention  to  allow  interest.  The  defendant 
was  found  not  at  all  in  default  as  to  fulfilling 
his  agreement.  One  item  on  the  debit  side  of 
the  Kanes  was  the  amount  of  the  goods.  An- 
other was  for  moneys  advanced,  though  it 
will  be  seen  by  the  ca'se  that  none  was,  in  fact, 
advanced.  Other  charges  were  for  freight  and 
commissions  on  sale.  The  plaintiffs  were  to 
be  reimbursed  for  all  their  expenses  by  the 
proceeds  of  wines  in  the  East  Indies,  over 
which  they  had  the  entire  control,  which  they 
sold  and  kept  an  account  of ;  and  upon  the 
whole,  it  was  thought  unfair  *to  allow  [*413 
interest  on  more  than  the  balance,  and'  that 
only  from  the  time  when  they  had  rendered 
an  account,  and  ascertained  the  balance. 
From  that  time  only  could  it  be  deemed  fairly 
due.  The  operation  was  on  a  very  broad 
scale,  and  of  an  uncertain  nature.  The  ac- 
counts were  like  those  in  Walden  v.  Sherfnirne, 
15  Johns.,  409  ;  Consequa  v.  Fanning,  3  Johns. 
Ch.,  601  ;  and  Campbell  v.  Metier,  6  Id.,  24.  I 
can  find  no  charge  of  cash  advanced  in  Walden 
v.  Sherburne.  In  Campbell  v.  Mesier  interest  was 
allowed,  and  the  remark  of  the  Chancellor, 
that  money  paid  carries  interest  after  demand 
and  default  in  payment,  is  true,  but  it  does 
not  go  far  enough.  It  is  allowable  from  the 
time  of  the  advance,  for  the  money  is  then 
due. 

It  is  said,  among  other  things,  that  the  in- 
testate should  have  presented  his  account  in 
Jan.,  1816,  in  order  to  claim  interest.  What  rule 
required  this  ?  The  gentleman  admits  there 
is  none,  but  refers  this,  with  several  of  his 
arguments,  to  the  special  circumstances  of  the 
case.  With  deference,  the  doctrine  of  pecul- 
iar circumstances  is,  in  most  cases,  little  bet- 
ter than  legal  quackery.  Philosophy  requires 
us  to  take  a  higher  and  broader  view  of  human 
transactions  ;  to  look  at  them  on  a  large  scale, 
and  govern  them  by  general  rules.  The  con- 
trary was  the  rock  on  which  the  celebrated 
Jeffries  foundered.  It  goes  to  the  root  of  all 
legal  science,  and  admonishes  us  to  burn  our 
libraries. 

All  the  moneys  received  were  promptly  ap- 
plied ;  and  what  benefit  could  the  defendants 
derive  from  an  exhibition  of  the  account  ? 
Have  they  lost  anything  by  withholding  it  ? 
It  may  be  said,  perhaps,  that  they  would  have 
paid,  but  they  had,  by  a  formal  resolution, 
abandoned  the  concern.  The  cases  cited  from 
chancery  are  those  of  receivers  or  trustees, 
where  the  Chancellor  denied  interest  because 
they  were  not  in  default. 

It  is  said   that   both   parties  expected    the 
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agent  would  be  paid  out  of  the  receipts,  and 
even  that  he  had  no  authority  to  make  ad 
vances  ;  but  Reid  wus  a  general  agent  confined 
by  no  limitation;  large  advances  were  required. 
The  Company  understood,  or,  which  is  the 
414*]  same  thing,  were  bound  to  *under- 
stand  this  perfectly.  It  was  known  by  them 
that  the  intestate  was  making  advances ;  the 
books  were  theirs,  and,  beyond  all  doubt,  they 
examined  and  understood  nearly  the  amount 
of  the  arrears.  If  they  omitted  this,  it  was 
their  own  fault,  for  which  the  agent  should 
not  suffer.  If  knowledge  were  necessary,  the 
court  will  imply  that  it  existed.  Could  the 
Company  have  expected  that  our  advances 
should  be  gratuitous?  This  would  be  extrava- 
gant ;  and  the  strongest  expectation  of  the  kind 
could  make  no  difference.  A  man  sends  prod- 
uce to  market ;  puts  it  in  deposit ;  and  takes 
up  money  upon  it.  No  doubt  he  expects  it 
will  sell  and  meet  the  advance.  This  is  the  ex- 
pectation of  both  parties  ;  but  was  it  ever  heard 
that  interest  should  be  denied  upon  the  ad- 
vance, because  the  avails  of  the  sale  happened 
to  fall  short  of  the  loan. 

The  Lessee  of  Diliwrth  v.  Sinderling,  1  Binn., 
488,  settles  this  case  upon  authority.  The 
precise  questions  here,  arose  in  that  case.  It 
was  there  objected  that  the  account  of  ad- 
vances remained  open.  All  the  decisions  upon 
the  subject  were  canvassed  ;  the  case  was  de- 
cided on  full  argument,  and  with  very  great 
deliberation. 

Mr.  Bailer,  in  reply.  I  do  not  rely  upon  the 
English  authorities  in  relation  to  money  lent 
or  advanced.  I  merely  adverted  to  them  in 
order  to  show  how  matters  stood  in  England, 
and  for  this  purpose  cited  Gallon  v.  Bragg,  15 
East,  224.  That  case  definitely  settles  the 
question,  and  stops  two  removes  short  of  al- 
lowing interest  on  moneys  advanced,  and 
charged  in  an  open  account.  It  is  useful  as 
introductory  matter  to  the  history  of  American 
decisions,  and  I  am  content  to  submit  this  case 
entirely  on  these.  Has  any  American  case 
gone  the  length  contended  for  here?  Lessee  of 
I)ilworthv.  Sinderling,  1  Binn.,  494,  goes  the 
farthest ;  and  even  that  case  is  distinguishable 
in  several  particulars.  Ld.  Ellenborough 
speaks  for  himself  in  Gallon  v.  Bragg,  to  which 
I  refer,  in  reply  to  the  attack  which  hat?  been 
made  upon  him  ;  but  I  agree  that  our  courts 
have  departed  from  his  rules.  This  court  did 
so  in  Liolard  v.  Graves,  which  is  principally 
relied  upon  against  us.  I  will  merely  add,  in 
relation  to  this  case,  that  it  was  not  one  of  a 
415*]  running  cash  *account.  Unless  the 
gentleman  finds  a  case  of  this  kind,  he  does 
not  reach  the  present.  That  was  placed  on 
the  ordinary  ground  of  money  received  on  one 
side  only  ;  not  as  here,  a  long  history  of  pay- 
ment and  reimbursement.  Pease  v.  Barber,  3 
Cai.,  266,  was  referred  to  in  order  to  show 
that  the  rule  in  Lintard  v.  Graves  was  not  in- 
tended to  be  universal,  but  may  be  qualified 
by  circumstances.  This  doctrine  there  ad- 
vanced by  Kent,  ./.,  is  pronounced  by  the  gen- 
tleman mere  legal  quackery  ;  but  the  same  has 
been  often  affirmed  before,  in  relation  to  this 
subject,  by  the  most  distinguished  jurists.  It 
will  be  seen  by  the  American  State  Papers 
(Vol.  I.,  198,  199,  250,  Boston  ed.,  A.  D.  1792) 
that  Mr.  Hammond,  the  British  Minister,  com- 
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plained  to  the  General  Government  that  inter- 
est was  not  allowed  by  our  courts  on  claims  of 
the  British  merchants  for  debts  contracted  be- 
fore the  Revolutionary  War  ;  although,  in  the 
spirit  of  the  Treaty  and  usage  between  the 
two  countries,  it  should  be  allowed  after  a 
year  from  the  time  of  the  contract.  Mr.  Jef- 
ferson, then  Secretary  of  State,  replied  in  these 
words:  " Even  in  England,  the  allowance  of 
interest  is  not  given  by  express  law,  but  rests 
in  the  discretion  of  judges  and  jurors  as  ar- 
biters of  damages.  Sometimes  the  judge  has 
enlarged  the  interest  to  20  per  cent,  per  annum. 

1  Ch.,  57.    In  other  cases  he  fixes  it  habitually 
one  per  cent,  lower  than  the  legal  rate  (2  Atk., 
343);  and  in  a  multitude  of  cases  he  refuses  it 
altogether.     As  for  instance,  no  interest  is  al- 
lowed, 1.  On  arrears  of  rents,  profits  or  an- 
nuities.   1  Ch.,  184;  2  P.  W.,  163;  Cast.  Talb., 
2.     2.  For  maintenance.     Vin.  Abr.,  Interest, 
C..  10.  3.  For  moneys  advanced  by  executors. 

2  Eq.  Abr.,  431,  15.   4.  For  goods  sold  and  de- 
livered.    3  Wils.,   206.     5.  On  books  debts, 
open  accounts  or  simple  contracts.     3  Ch.,  64; 
Freem.  Ch.,  133  ;  Doug.,  376.     6.  For  money 
lent  without  a  note.     2  Str.,  910.     7.  On  in- 
land bills  of  exchange,  if  no  protest  is  taken. 
2  Str.,  910.     8.  On  a  bond  after  20  years.    2 
Vern.,  448,  or  after  a  tender.     9.  On  a  decree 
in  certain  cases.     Freem.   Ch.,   181.     10.  On 
judgments  in  certain  cases,   as  battery  and 
slander.  Freem.  Ch.,  37.    11.  On  any  decrees 
or  judgments  in  certain  courts,  as  the  Ex- 
chequer Chamber.     *Doug.,  753.     12.  [*416 
On  costs.     2  Eq.  Abr.,  530,  7.     And  we  may 
add,  onee  for  all,  that  there  is  no  instrument 
or  title  to  debt  so  formal  or  sacred  as  to  give  a 
right  to  interest  on  it  under  all  possible  cir- 
cumstances.     The  words    of  Ld.    Mansfield 
(Doug.,  753),  where  he  says,   'that  the  ques- 
tion was,  what  was  to  be  the  rule  of  assessing 
the  damage,  and  that,  in  this  case,  the  interest 
ought  to  be  the  measure  of  the  damage,  the 
action   being  for  a  debt,   but  in  a  case  of 
another  sort  the  rule  might  be  different;'  his 
words  (Doug.,  376):  'that  interest  might  be 
payable  in  cases  of  delay,  if  a  jury,  in  their 
discretion,  shall  think  fit  to  allow  it ;'  and  the 
doctrine  in  Giles  v.   Hart,  2  Salk.,  622,  that 
damages,  or  interest,  are  but  an  accessary  to 
the  debt,  which  may  be  barred  by  circum- 
stances, which  do  not  touch  the  debt  itself, 
suffice  to  prove  that  interest  is  not  a  part  of 
the  debt ;  neither  comprehended  in  the  thing 
nor  in  the  term ;  that  words  which  pass  the 
debt  do  not  give  interest  necessarily  ;  that  the 
interest  depends  altogether  on  the  discretion 
of  the  judges  and  jurors,  who  will  govern 
themselves  by  all  existing  circumstances  ;  will 
take  the  legal  interest  for  the  measure  of  their 
damages,  or  more,  or  less,  as  they  think  right ; 
will  give  it  from  the  date  of  the  contract  or  a 
year  after,  or  deny  it  altogether,  according  as 
the  fault  or  the  sufferings  of  the  one  or  the 
other  party  shall  dictate." 

One  distinction  taken  on  the  other  side,  be- 
tween the  ground  of  allowing  interest  on 
money  and  goods,  is,  that  the  former  is  the 
circulating  medium  of  the  country,  and  pro- 
duces a  profit,  whereas  the  contrary  is  the  case 
with  goods.  The  gentleman  takes  the  precise 
reverse  of  the  ancient  proposition.  Aristotle's 
reason  for  denying  interest  on  money  is,  that 
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it  is  barren  and  unproductive,  and  therefore 
interest  should  be  denied.  Vide  Ord  on  Usury, 
3.  I  admit  the  opposite  ground  is  entitled  to 
about  the  same  weight. 

The  reason  why  books  of  account  are  not 
evidence  of  money  lent  or  advanced  is,  that 
they  are  more  rarely  made  matter  of  account 
in  the  course  of  business  ;  but  surely  interest 
cannot  follow  from  the  greater  or  less  degree 
of  strictness  in  relation  to  the  proof.  Nor  is 
the  gentleman  right  in  supposing  that  in  all 
the  cases  of  denying  interest  on  an  open  ac- 
417*]  count,  *it  was  for  goods  sold — not  for 
money  The  case  of  Campbell  v.  Mexier,  6 
Johns.  Ch.,  21,  was  of  money  advanced,  but 
interest  was  denied  till  demand.  Potter  v.  Bus- 
sey,  1  Mass.,  438  ;  Storer  v.  Storer,  9  Id.,  37  ; 
Winthrop  v  Carleton,  12  Id.,  4,  and  Wymanv. 
Hubbard,  13  Id.,  232,  are  of  the  same  charac- 
ter. So  of  Thompson  v.  Stewart,  3  Conn.  N.  8., 
171.  Selleckv.  French,  1  Id.,  32,  amounts  to 
the  same  thing.  Jacobs  v.  Adams.  1  Dall.,  52, 
and  Williams  v.  Craig,  Id.,  313,  speak  the  same 
language.  Moore's  Ex'rs  ads.  Treasurer,  1  Nott 
&  M'Cord,  214,  to  the  same  point.  These 
were  all  cases  of  money  advanced  ;  and  yet 
interest  was  denied,  either  totally,  or  allowed 
from  a  certain  time  subsequent  to  the  money 
falling  due.  Kanev.  Smith,  12  Johns.,  156, 
was  also  such  a  case.  Nothing,  as  supposed, 
rested  upon  the  agreement  of  the  parties.  That 
provided  nothing  in  relation  to  interest.  The 
Kanes  advanced  money  to  buy  goods.  What 
else  is  meant  by  the  term  "  advances,"  as  used 
there  ?  The  word  itself  imports  money  or  its 
equivalent — not  goods.  The  concern  was  not 
so  extensive  or  important  as  the  one  involved 
in  the  present  case  ;  and  though  the  Kanes  ex- 
pected a  handsome  profit,  they  were  not  al- 
lowed even  interest.  In  truth,  that  case  is  on 
all  fours  with  the  present  one. 

I  have  challenged  the  production  of  a  single 
case  in  which  interest  was  ever  allowed  on  a 
mutual  running  cash  account  ;  and  the  gen- 
tleman has  resorted  to  Lessee  of  DUworth  v. 
Sinderling,  1  Binn.,  494,  in  answer.  This  is 
the  only  case  which  he  produces ;  and  I  have 
admitted  that  the  language  and  reasoning  of 
the  court  is  against  me.  That  was  ejectment 
for  lands  held  in  trust  by  the  defendant  ;  and 
the  recovery  was  subject  to  the  payment  of 
his  advances  as  trustee,  to  be  settled  by  the 
court  ;  and  the  question  was,  whether  he 
should  be  allowed  interest  upon  those  ad- 
vances, of  which  he  had  kept  an  account.  The 
court  held  that  he  should  ;  and  Tilghman, 
Ch.  .1.,  considered  this  interfering  with  the 
old  rule  that  interest  was  not  allowable  on 
money  advanced.  Now  that  question  might 
have  been  decided,  without  inquiring  whether 
interest  be  allowable  on  an  account  for  money 
lent  or  advanced.  It  was  the  cause  of  a 
418*]  *charity;  the  defendant  had  no  expec- 
tation of  profit.  He  could  not  before  account 
to  the  children,  who  were  infants.  In  truth, 
the  case  depended  upon  the  principle  that  a 
trustee  shall  neither  make  gain,  nor  be  ac- 
countable for,  nor  suffer  loss  in  the  manage- 
ment of  the  trust  fund.  The  present  is  the 
case  of  an  agent  acting  under  a  very  liberal 
compensation.  But  if  fjesf>ee  of  Dilwwth  v. 
Bindtrlinfj  be,  as  supposed,  against  us,  it  does 
not  overrule  the  various  cases  in  this  State, 
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Mass.,  S.  C.,  &c..  which  stand  directly  op- 
posed to  it.  It  is  but  one  decision  in  a  court 
in  this  country  against  all  the  other  courts  ; 
and  Ch.  J.  Tilghman  himself,  afterwards,  in 
Brownv.  Campbell,  1  Serg.  &  R.,  179,  laid  down 
the  rule  with  some  qualification.  This  shows 
that  he  did  not  intend,  in  the  previous  case  of 
Lessee  of  DUworth  v.  Sinderling,  to  advance  a 
general  rule,  but  leave  the  matter  to  depend 
on  circumstances. 

The  rule  we  contend  for  may  be  applied 
with  ease.  The  term  "  open  account  "  has  a 
meaning  sufficiently  certain,  legal  and  fixed. 
It  is  well  understood  by  the  law,  and  the  gen- 
tleman admits  that  it  is  known  in  the  case  of 
goods  sold,  where  interest  is  denied.  It  may 
as  easily  be  known  in  the  case  of  money  ad- 
vanced ;  and  is  recognized  in  both  case's  by 
the  Court  of  Chancery  ;  where  you  cannot  go 
for  an  account  or  ne  exeat,  in  certain  cases 
resting  properly  in  assumpsit,  unless  there  be 
an  open  running  account.  The  term,  there- 
fore, is  well  understood,  and,  at  any  rate.there 
can  be  no  mistake  here.  An  account  of  500 
items  would,  by  all  the  world,  be  emphatically 
called  an  open  running  one. 

Lastly,  it  is  sa,id  that  the  court  may,  nay, 
will  infer  an  agreement  to  allow  interest, 
from  the  circumstances  of  this  case.  Perhaps 
this  is  the  real  question  in  the  cause,  a"nd  it 
may  be  necessary  to  inquire,  with  a  little  more 
particularity,  into  the  state  of  facts  from  which 
courts  will  make  the  inference  contended 
for.  What,  then,  is  meant  by  inferring  or 
implying  an  intent  to  pay  interest,  from  the 
circumstances  of  the  case  ?  1.  If  the  parties 
have  been  previously  engaged  in  the  same 
business,  and  interest  has  been  charged  and 
paid,  without  objection,  as  where  accounts 
have  been  stated  *and  settled,  with  an-  [*41d 
nual  rests,  &c.,  even  in  the  case  of  goods  sold, 
&c.  2.  If  it  be  proved  that  the  custom  of 
trade,  in  a  particular  place,  is  to  allow  inter- 
est, either  generally  or  after  a  particular  time 
of  credit ;  3.  Or  the  custom  of  a  particular 
trade,  as  the  American  trade  with  England  ; 
4.  Or  the  practice  of  a  particular  merchant,  as 
in  every  days'  practice  among  us.  When 
these  usages  are  shown,  with  the  fact  that  the 
party  had,  or  might  have  had,  knowledge  of 
them,  the  contract  is  presumed  to  have  been 
made  with  reference  to  such  usage,  and  an 
agreement  is  inferred  accordingly.  Neither  of 
the  cases  supposed,  exist  here.  The  parties 
never  dealt  before,  and  this  is  a  special  busi- 
ness— not  of  such  a  nature  that  any  general 
usage  could  exist.  However  fit  it  might  have 
been  for  Reid  to  have  exacted  interest,  in  the 
event  of  his  being  in  advance,  it  is  a  sufficient 
answer  to  say  that  he  did  not  do  it.  This 
omission  is  itself  the  strongest  of  all  possible 
reasons  against  inferring  an  agreement.  The 
nature  of  the  transaction  was  not  such  as  to 
warrant  the  inference.  Both  parties  expected 
that  the  receipts  would  cover  the  expenditures; 
otherwise,  they  would  not  have  embarked  in 
the  business.  If  this  had  not  been  so,  there 
would  have  been  a  special  contract  with  Reid 
to  advance.  If,  then,  they  did  not  contem- 
plate Reid's  advancing,  how  could  ther  con- 
template the  payment  of  interest  on  advances? 
At  all  events,  under  this  strong  expectation, 
that  the  receipts  would  cover  the  advances,  it 
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was  proper,  as  in  Kane  v.  Smith,  that  the 
defendants  should  have  had  notice  of  the 
deficiency,  before  interest  began  to  run.  Till 
this  was  done,  they  had  every  reason  to  be- 
lieve that  the  advances  were  out  of  their  own 
funds. 

SUTHERLAND,  J.  It  is  admitted  that  on 
Mar.  22,  1822,  when  the  report  of  the  referees 
was  made, the  defendants  were  justly  indebted 
to  the  plaintiff  in  the  principal  sum  of 
f6.882.91  ;  and  the  only  error  complained  of 
in  the  report  of  the  referees,  is  in  the  interest 
allowed  to  the  plaintiff.  The  principle  upon 
which  the  interest  is  to  be  calculated,  and  the 
time  to  which,  are  the  only  questions  for  the 
determination  of  the  court. 
42O*J  *It  was  justly  remarked,  at  the  bar, 
that  there  is  no  subject,  in  the  whole  range  of 
the  English  law,  on  which  the  authorities  are 
so  little  in  harmony  with  each  other,  as  on 
that  of  interest :  and  the  American  authorities 
are  scarcely  less  contradictory.  It  may  now, 
however,  be  considered  as  settled,  in  England, 
that  no  interest  is  recoverable  upon  money 
lent,  money  had  and  received,  or  paid,  laid 
out  and  expended,  without  an  express  con- 
tract for  its  payment,  or  proof  that  the  money 
has  actually  been  used  by  the  defendant,  or  of 
special  circumstances,  from  which  an  agree- 
ment to  pay  interest  may  be  inferred.  Where 
money  is  lent  upon  a  written  security,  fixing 
the  day  of  payment,  interest  is  also  recover- 
able from  that  day.  But  where  goods  are  sold 
upon  a  credit,  no  interest  is  recoverable  from 
the  time  when  the  credit  expires,  without  an 
agreement,  either  express  or  implied,  to 
pay  it. 

In  De  Haviland  v.  Bowerbank,  1  Campb.,  50, 
the  question  was,  whether  an  agent  was  re- 
sponsible for  interest  upon  money  had  and 
received,  to  the  use  of  his  principal ;  and  if 
liable  at  all,  whether  interest  should  run  from 
the  time  when  the  money  was  received,  or 
from  the  time  when  payment  was  demanded. 
It  was  held,  by  Ld.  Ellenborough,  C/i.  J.,  that 
no  interest  could  be  recovered  ;  and  he  stated 
the  rule  to  be,  that  where  money  of  the  plaint- 
iff had  come  to  the  hands  of  the  defendant,  to 
establish  a  right  to  interest  upon  it,  there 
should  either  be  a  specific  agreement  to  that 
effect,  or  something  should  appear  from  which 
a  promise  to  pay  interest  might  be  inferred,  or 
proofs  should  be  given  of  the  money  being 
used.  De  Bernales  v.  Fuller,  2  Campb.,  426, 
was  also  a  case  of  money  had  and  received. 
Interest  was  refused  ;  the  rule  laid  down  in 
De  Hamland  v.  Bowerbank  was  reiterated,  and 
was  also  stated  to  have  been  confirmed  by  the 
Court  of  K.  B.  In  a  note  to  this  case,  Gordon 
v.  Swan  is  stated,  in  which  the  Court  of  K.  B. 
determined,  that  interest  is  not  recoverable  in 
an  action  for  goods  sold  and  delivered,  to  be 
paid  for  at  a  certain  day.  Bay  ley,  J.,  ob- 
served, that  the  six  months  credit  was  for  the 
421*]  benefit  of  the  purchaser  *and  meant 
merely  that  he  should  not  be  arrested  or  sued 
till  the  expiration  of  that  time. 

In  CaUon  v.  Bragg,  15  East,  223.,  the  ques- 
tion was,  as  to  a  right  to  recover  interest  upon 
money  lent.  It  was  argued  that  there  is  a  dif- 
ference between  the  case  of  money  had  and 
received  and  money  actually  lent ;  but  the  dis- 
tinction was  repelled  by  the  court ;  and  after 

176 


a  consideration  of  all  the  authorities,  the  rule, 
as  laid  down  by  Ld.  Ellenborough,  in  the 
cases  already  cited,  was  fully  sactioned  and 
established.  Walker  v.  Constable,  1,  Bos.  &  P., 
306;  Tappenden  v.  Randall,  2  Id.,  472,  S.  P. 
His  Lordship  has  been  uniform  and  consistent 
in  the  application  of  this  rule  ;  for  in  Kingston 
v.  M'Intosh,  1  Campb.,  518,  he  refused  interest 
upon  the  sum  insured  in  an  action  upon  the 
policy  ;  in  Atkinson  v.  Lord  Braybrooke,  4  Id., 
380,  he  decided  that  no  interest  was  recover- 
able in  an  action  upon  a  foreign  judgment;  and 
in  Crockford  v.  Winter,  1  Id.,  129,  he  refused 
interest  in  an  action  for  money  had  and  re- 
ceived, although  the  money  had  been  obtained 
by  fraud. 

Before  the  time  of  Ld.  Ellenborough,  it  had 
been  held,  in  the  case  of  Blaney  v  Hendrick,  3 
Wils.,  205  ;  2  Bl.,  761,  S.  C.,  that  interest  was 
recoverable  upon  an  account  stated,  and  upon 
money  lent  (Robinson  v.  Bland,  Bull.  N.  P., 
274-5,  S.  P.) ;  and  in  Trelawney  v.  Thomas,  1 
H.  Bl.,  305,  that  it  was  also  recoverable  upon 
money  laid  out  for  the  use  of  another,  and 
for  money  lent,  and  that  the  two  cases  stood 
upon  the  same  ground  of  reason,  justice  and 
equity  ;  and  in  Mountford  v.  WiUen,  2  Bos.  & 
P.,  337,  interest  was  allowed  in  an  action  for 
goods  sold,  from  the  expiration  of  the  credit 
given. 

Numerous  as  have  been  the  cases  in  En- 
gland, in  which  this  question  has  been  raised 
and  discussed,  very  little  has  been  said  by  any 
of  the  judges  as  to  the  reason  or  principle 
upon  which  the  allowance  or  refusal  of  inter- 
est depends.  Ld.  Ellenborough,  and  the  other 
judges  who  have  gone  with  him  upon  the 
subject,  seem  to  consider  interest  as  a  demand 
altogether  distinct  from,  and  independent  of, 
the  original  debt  ;  and  not  as  growing  out  of, 
or  necessarily  connected  *with  it.(a)  [*422 
They  have,  therefore,  held  that,  like  every 
other  original  demand,  it  must  rest  either  upon 
an  express  or  implied  promise  ;  and  that  such 
promise  can  never  be  implied  from  the  cir- 
cumstances under  which  the  original  indebted- 
ness accrued.  Thus,  Grose,  J.,  in  Gallon  v. 
Bragg,  15  East,  223,  says :  "  It  is  the  lender's 
own  fault,  if  he  do  not  contract  for  interest 
when  he  advances  his  money.  Why  should 
interest  be  paid  at  all,  without  a  contract  for 
it?  If  there  be  no  proof  of  a  contract,  it 
might  be  given  against  the  intention  of  the 
parties  at  the  time  of  the  loan.  If  they  do 
not  then  contract  for  interest,  it  shows  that 
they  did  not  mean  to  receive  it."  In  Crock- 
ford  v.  Winter,  1  Campb.,  149,  therefore,  the 
court  held,  as  they  were  bound  in  consistency 
to  do,  that  although  the  money  had  been  ob- 
tained by  fraud,  no  interest  could  be  recovered 
for  it  ;  because  interest  is  not  given  by  way 
of  damages,  but  on  the  ground  ofcontract  only. 

Why  a  promise  to  pay  interest  should  be 
implied,  from  a  written  instrument  to  pay 
money  by  a  day  certain,  and  not  from  a  parol 
promise,  as  was  held  by  Ld.  Ellenborough, 
in  Gordon  v.  fjican,  I  must  confess  I  cannot 
understand.  The  nature  of  the  undertaking 
is  not  altered  by  its  being  reduced  to  writing. 
A  parol  promise  to  repay  a  sum  of  money  bor- 

(o)  The  same  view  Is  taken  of  the  subject,  in  Mr. 
Jefferson's  letter,  edited  by  Butler,  arg.,  in  reply, 
supra. 
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rowed,  by  a  given  day,  is  as  obligatory,  be- 
tween the  original  parties,  as  though  it  had 
been  put  into  the  form  of  a  promissory  note  ; 
and  I  can  perceive  no  reason  why  the  breach 
of  the  one  should  not  be  followed  by  the  same 
legal  consequences  as  the  breach  of  the  other. 

The  strictness  of  the  English  courts,  upon 
this  subject,  has  never  been  adopted  by  this 
court,  or,  I  may  say,  generally  by  the  courts 
of  this  country.  Thus,  in  Pease  v.  Barber,  3 
Cai.,  266,  it  was  held  that  interest  may  be  re- 
covered under  a  count  for  money  had  and  re- 
ceived, against  the  express  decision  of  the 
English  C.,B.,  in  Walker  v.  Constable,  1  Bos. 
&  P.,  307,  and  Tappenden  v.  Randall,  2  Id., 
472.  The  Supreme  Court  there  say:  "The 
423*]  action  for  money  *had  and  received,  is 
an  equitable  action,  and  the  party  must  show 
that  he  has  equity  and  conscience  on  his  side. 
The  rule,  in  equity,  is,  to  allow  interest,  in 
manv  cases,  for  money  had  and  received. 

In"  Liotard  v.  Orates,  3  Cai.,  234,  it  was 
held,  by  all  the  judges,  that  interest  is  re- 
coverable upon  money  paid  or  advanced,  from 
the  date  of  its  advancement ;  but  that,  upon 
an  account  for  goods  sold,  no  interest  is  recov- 
erable, unless  there  be  evidence  of  an  agree- 
ment to  pay  it,  until  a  liquidation  of  the  ac- 
count takes  place.  Newell  v.  Griswold,  6  Johns. , 
45,  also  decides  the  latter  point. 

In  Seals  v.  Guernsey,  8  Johns.,  446,  which 
was  an  action  of  trespass  against  a  sheriff,  for 
illegally  taking  the  plaintiff's  personal  prop- 
•erty,  interest  was  allowed  by  way  of  damages. 
The  court  say  :  "  The  plaintiff  ought  not  to 
be  deprived  of  his  property,  for  years,  without 
•compensation  for  the  loss  of  the  use  of  it ;  and 
the  jury  had  a  discretion  to  allow  interest  in 
this  case,  as  damages.  It  has  been  allowed  in 
.actions  of  trover,  and  the  same  rule  applies  in 
trespass,  when  brought  for  the  recovery  of 
property." 

In  The  People  v.  Gasherie,  9  Johns.,  71,  in- 
terest was  allowed  on  money  which  had  been 
•collected  and  applied,  by  the  testator  of  the 
defendant,  to  his  own  use,  from  the  time  when 
it  ought  to  have  been  paid  over.  The  court 
advert  to  the  (then)  late  English  decisions,  in 
which  interest  had  been  refused  on  liquidated 
sums,  and  on  money  obtained  by  fraud,  and 
•express  their  dissatisfaction  with  them.  They 
say  :  "  If  the  defendant  retains  and  converts 
to  his  own  use  the  plaintiff's  money,  he  ought 
to  pay  interest.  It  is  allowable  in  actions  for 
money  had  and  received.  In  trover,  for  a  spe- 
cific chattel,  the  jury  may,  and  in  many  cases 
ought,  to  allow  interest  for  the  detention,  by 
way  of  damages." 

The  case  of  Kane  v.  Smith,  12  Johns.,  156, 
falls  within  the  principle  of  unliquidated  ac- 
counts for  goods,  &c.  The  advances  made  by 
the  plaintiffs  were  not  in  money,  but  in  car- 
goes ;  that  is  in  merchandise.  The"  defendant 
furnished  a  cargo  of  wiue,  which  the  plaint- 
iff's ship  took  to  the  East  Indies,  under  a  spe 
•cial  agreement  as  the  manner  in  which  the 
proceeds  should  be  disposed  of.  One  part  of 
424*J  the  agreement  *was.  that  the  plaint- 
iffs should  be  reimbursed  out  of  the  net  pro- 
ceeds of  the  wines,  for  their  advances  ;  and 
for  the  surplus  of  such  proceeds,  to  furnish 
cargoes  to  the  defendants,  or  bills  on  London, 
allowing  interest  from  the  time  of  the  sale  in 
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India  on  the  overplus  ;  and  should  the  wines 
not  net  sufficient  to  pay  the  advances,  the  de- 
fendants were  to  make  up  the  deficiency. 
Here,  then,  was  a  special  agreement,  on  the 
part  of  the  plaintiffs,  to  pay  interest  on  the 
overplus,  if  the  wines  should  produce  more 
than  their  advances  ;  but  if  they  should  pro- 
duce less,  the  defendants  were  to  make  up  the 
deficiency.  Nothing  was  said  about  interest, 
from  which  the  inference  is  very  strong  that 
it  was  the  understanding  of  the  parties  that 
they  were  not  to  pay  interest.  It  was,  there- 
fore, properly  disallowed  to  the  plaintiffs, 
either  upon  the  ground  that  it  was  an  un- 
liquidated account,  in  relation  to  goods,  wares 
and  merchandises,  or  upon  the  ground  of  the 
special  agreement. 

The  same  general  principles  have  been  es- 
tablished in  Mass,  and  Pa.  Fowler  v.  Shearer, 
7  Mass.,  24  ;  Wood  v.  Robins,  11  Mass.,  504  ; 
Weeks  v.  Hasty,  13  Mass.,  218.  These  were 
actions  for  money  paid,  and  money  had  and 
received,  and  interest  was  recovered  from  the 
time  the  money  was  paid  or  received. 

So  in  Rapelie  v.  Emory,  1  Dall.,  349,  interest 
was  allowed  on  money  had  and  received.  It 
was  put  upon  the  same  ground  as  money  lent, 
and  held  to  be  clearly  distinguishable  from  the 
case  of  goods  sold  and  delivered,  where  no 
money  passes  between  the  parties.  In  Com- 
monwealth v.  Crevor,  3  Binn.,  123,  Tilghman, 
Ch.  J.,  says,  it  is  considered  as  settled,  that 
interest  shall  be  recovered  against  a  man  who 
has  received  the  money  of  another,  and  holds 
it  against  his  consent.  The  Lessee  of  Dilworth 
v.  Sinderling,  1  Binn.,  488,  is  very  analogous, 
so  far  as  the  question  of  interest  was  con- 
cerned, to  the  one  now  under  consideration. 
There  a  trustee  was  allowed  interest  upon  ad- 
vances made  by  him  for  the  use  of  the  ceatui 
que  trust.  Those  advances  were  part  of  a  gen- 
eral unsettled  account  with  the  trust  estate, 
composed  of  charges  for  expenses  and  ad- 
vances in  erecting  buildings,  &c.,  on  the  one 
side,  and  of  credits  for  *rent  received  [*42o 
on  the  other.  The  account  was  of  thirty  years 
standing;  and  the  principal  advances  on  which 
interest  was  allowed,  were  made  eighteen  years 
before  the  trial.  The  cestuis que  trust  were  not 
consulted  upon  the  propriety  of  making  the 
advances;  nor  was  any  account  ever  rendered 
by  the  trustee.  It  was  admitted  that  the  ad- 
vances made  were  judicious  and  proper  ;  and 
that  the  trustee  had  discharged  his  trust  with 
fidelity.  Tilghman,  Ch.  J.,  in  delivering  the 
opinion  of  the  court,  says  :  "  It  seems  to  have 
been  formerly  held,  that  interest  was  not  al- 
lowable on  an  account  for  money  lent  and 
advanced.  That  opinion  gradually  declined, 
upon  more  mature  reflection,  and  it  may  now 
be  affirmed  to  be  the  settled  law,  that  interest 
is  recoverable  for  money  lent  and  advanced. 
Is  there  anything  peculiar  in  this  case  to  dis- 
tinguish it  from  the  general  rule  ?  If  the 
trustee  had  borrowed  money,  he  must  have 
paid  interest,  which  would  have  fallen  on  the 
trust  estate.  Now  where  ij  the  difference  to 
to  the  cettui  que  trust,  whether  interest  is  paid 
to  the  trustee  or  to  a  stranger  ?  There  is  no 
just  cause  of  complaint,  because  the  jury  have 
allowed  interest." 

These  cases  appear  to  me  to  put  the  claim  of 

interest  upon  its  true  principle.    They  consider 
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it  as  a  necessary  incident  to  the  principal  debt; 
and  imply  a  promise  to  pay  it  from  the  day  the 
debt  becomes  due,  if  it  is  not  paid.  This 
promise  is  supported  by  the  universal  obliga- 
tion which  rests  upon  every  man  to  render  a 
just  equivalent  for  the  use  or  detention  of  that 
which  does  not  belong  to  him.  The  value 
of  money  is  the  legal  rate  of  interest.  That, 
then,  shall  be  paid. 

In  actions  sounding  in  tort,  where  no  con- 
tract can  be  supposed  to  exist,  the  same  rule  of 
compensation  may  be  adopted  for  the  improper 
detention  of  specific  articles  of  personal  prop- 
erty ;  but  it  shall  be  given  by  way  of  damages, 
and  not  as  interest. 

No  interest  shall  be  allowed  upon  an  un- 
liquidated uccount  for  goods,  wares,  and  mer- 
chandise, without  an  agreement  to  allow  it 
either  expressed  or  impfied  ;  because  the  bal- 
ance of  the  account,  only,  constitutes  the  debt, 
and  until  that  is  ascertained,  there  is,  strictly 
speaking,  no  debt  due.  This  appears  from  the 
manner  in  which  an  account  may  be  proved. 
42O*J  *It  is  not  necessary  to  show  the  deliv- 
ery of  each  article  ;  but  proof  that  some  were 
delivered,  and  that  the  plaintiff  keeps  honest 
and  fair  books  of  account,  &c.,  is  evidence  of 
the  delivery  of  all  the  articles  charged  in  the 
book.  Thus,  the  whole  account  is  considered 
as  one  transaction.  But  an  unliquidated  ac- 
count for  money  paid,  laid  out  and  expended, 
stands  upon  a  different  footing.  Each  advance 
of  money  is  a  loan,  distinct  and  independent 
of  any  other  advance.  It  is  not,  strictly  speak- 
ing, matter  of  account.  Each  charge  must  be 
specifically  proved.  The  proof  of  several  ad- 
vances, together  with  the  keeping  of  correct 
books  of  account,  would  not  be  evidence  of  the 
other  advances  charged  in  the  same  account. 
Each  sum  paid,  or  laid  out,  must,  therefore, 
be  considered  a  debt,  due  from  the  time  it  is 
advanced,  and,  of  course,  carrying  interest, 
unless  there  be  some  agreement  to  the  con- 
trary. 

The  reason  sometimes  given,  why  an  unliqui 
dated  account  should  not  carry  interest,  viz. : 
"  that  the  defendant  does  not  know  how  much 
he  has  to  pay,  "  can  not  be  the  true  one.  It 
would  be  a  sufficient  answer  to  it,  to  say  that 
he  can  always  ascertain  the  balance  by  appli- 
cation to  the  plaintiff.  But  again  ;  an  agree- 
ment, either  expressed  or  implied,  to  pay  in- 
terest on  the  different  items  of  an  account, 
either  from  the  day  of  their  delivery,  or  after 
a  given  credit,  will  be  effectual.  But,  notwith- 
standing such  agreement,  the  defendant  is  as 
ignorant  of  the  balance  of  the  account  as 
though  it  had  not  been  made.  If  such  ignor- 
ance, therefore,  was  the  ground  for  refusing 
interest,  it  would  not  and  ought  not  to  be  al- 
lowed, notwithstanding  the  agreement.  But 
such  agreement  breaks  up  and  destroys  the  in- 
dividuality of  the  account,  and  renders  each 
item  a  distinct  independent  debt,  due  at  the 
time  agreed  upon,  and,  of  course,  carrying  in- 
terest from  that  time. 

But  whether  this  reasoning  be  sound  or  not 
is  of  very  little  importance.  For  I  conceive 
the  principle  which  it  is  intended  to  illustrate 
to  be  fully  established  in  the  case  of  Liotardv. 
Orate*,  and  of  The  Lessees  of  Dilteorth  v.  Sin- 
derling,  already  cited,  viz.:  that  an  unliqui 
dated  account  for  money  paid,  or  lent,  does 
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carry  interest.  Whenever  *it  is  said,  [*427 
therefore,  that  no  interest  is  recoverable  upon 
an  unliquidated  account,  an  account  other 
than  for  money  lent,  or  advanced,  or  had  and 
received,  must  be  understood. 

To  apply  these  principles  to  the  case  before 
us.  In  May,  1813,  Reid  entered  upon  the  duties 
of  active  agent  for  the  defendants.  The  case 
states,  "  that,  at  that  time,  the  stock,  material* 
and  funds  of  the  defendants  were  insufficient 
to  keep  the  factory  in  operation ;  and  large 
advances  were  required  for  that  purpose.  No 
express  authority  or  direction  was  given  to 
Reid  to  make  the  advances  ;  but  if  they  were 
necessary  to  keep  the  factory  in  operation, and 
no  provision  was  made  by  the  Company  for 
them,  an  authority  to  the  agent  to  procure 
them  was  necessarily  implied.  It  must  be  un- 
derstood that  the  defendants  were  well  in- 
formed of  the  state  of  their  affairs  when  Reid 
entered  upon  the  agency.  Knowing,  then, 
that  advances  were  necessary  to  keep  the  works 
in  operation,  and  it  being  the  business  and  duty 
of  the  agent  to  keep  them  in  operation, the  fact 
of  his  appointment  as  agent,  under  such  cir- 
cumstances, implied  an  authority  to  make  ad- 
vances, or  borrow  money  for  the  purpose.  His 
skill  and  fidelity  in  the  management  of  the 
concerns  of  the  Company  have  not  been  called 
in  question.  It  is  not  pretended  that  the  ad- 
vances exceeded  the  agencies  of  the  concern, 
or  that  they  have  not  been  proved  and  estab- 
lished with  the  most  scrupulous  exactness. 

The  case  states  that  the  debtor  side  of  the 
plaintiff's  account  consisted  of  more  than  500 
charges,  for  distinct  advances,  each  of  which 
was  clearly  proved.  The  particular  purposes 
to  which  the  money  thus  advanced  was  ap- 
plied is  not  stated  in  the  case.  That  they  were 
such  as  came  within  the  scope  of  the  authority 
of  a  general  agent,  there  can  be  no  doubt,  or 
the  plaintiff's  demand  would  have  been  re- 
sisted on  that  ground.  But  the  only  ground 
of  complaint  is,  that  the  intestate  did  not  ren- 
der his  account,  and  apprise  the  defendants 
that  it  was  a  losing  concern.  No  reluctance 
was  ever  manifested  by  him  to  account.  His- 
account  was  never  asked  for  until  1819,  when 
he  stated  to  some  of  the  Directors  that  the 
Company  were  in  his  debt ;  *but  no  [*42& 
formal  demand  of  his  account  was  then  made. 
He  appears  to  have  exerted  himself  faithfully 
and  successfully  in  collecting  the  funds  of  the 
Company,  and  applying  them  to  the  discharge 
of  their  debt ;  and  there  is  nothing  in  the  case 
from  which  the  slightest  impression  can  be  de- 
rived that  the  Company  could  or  would  have 
made  other  or  more  advantageous  arrange- 
ments, if  they  had  been  fully  apprised  of  the 
state  of  the  account.  All  the  Directors,  and 
most  of  the  stockholders  of  the  Company,  re- 
sided in  the  same  city  with  the  plaintiff.where 
the  business  was  conducted  ;  and  it  is  hardly 
to  be  supposed  that  they  were  not  individually 
informed  of  the  true  state  of  their  affairs,  al- 
though no  formal  report  was  ever  made  to  a 
board  of  directors.  It  appears  to  me,  therefore, 
that  upon  every  principle  of  justice  and  equity, 
Reid's  representatives  are  entitled  to  interest 
upon  the  moneys  advanced  by  him  for  the  use 
of  the  Company,  at  least  until  1819,when  some 
of  the  individual  Directors  asked  him  for  his 
account. 
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I  think  he  is  not  entitled  to  interest  upon  his 
compensation  as  agent.  No  agreement  was 
ever  made  as  to  the  amount  which  he  was  to 
receive.  His  predecessor,  it  is  true,  had  re- 
ceived $1:250;  but  the  Company  were  not 
concluded  by  that  circumstance  from  lessening 
the  compensation  to  him,  if,  either  from  the 
diminished  duties  of  the  station,  or  the  state 
of  their  funds,  they  thought  it  expedient. 
There  was  nothing  by  which  either  party  was 
concluded  as  to  the  amount  of  compensation. 
It  could  be  recovered  only  upon  a  quantum 
meniit ;  and  must  be  considered  as  an  uncer- 
tain and  unliquidated  demand  ;  and  therefore 
cannot  carry  interest  until  demand  made. 
Trelawney  v.  Thomas,  1  H.  Bl.,  305,  per  Gould, 
.7.  With  these  modifications,  I  am  of  opinion 
that  the  report  of  the  referees  should  be  con- 
firmed. 

SAVAGE,  Ch.  J.  The  questions  for  the  de- 
cision of  the  court  are,  whether  the  plaintiff  is 
entitled  to  interest  on  any  part  of  her  demand  ; 
and  if  any,  on  what  part,  and  for  what  time. 

To  decide  these  questions  correctly,  it  seems 
to  me  important  to  understand  what  was  the 
429*]  agreement  between  the  *parties  ;  and 
if  nothing  was  expressed  as  to  the  mode  of 
carrying  on  the  business,  what  they  must  have 
understood  to  be  the  contract  between  them  in 
this  respect.  Reid  was  a  stockholder  from  the 
organization  of  the  Company.  He  knew,  and 
so  did  the  defendants,  how  the  business  had 
been  carried  on.  Whether  it  had  been  profit- 
able while  Kane  was  agent,  does  not  appear  ; 
nor  whether  he  made  the  necessary  advances 
during  that  time.  In  1809  five  stockholders 
took  a  lease  of  the  works  for  three  years.  In 
May,  1812,  a  partnership  was  formed  between 
the  defendants  and  Reid  &  Alsop,  in  which  it 
was  stipulated  that  Reid  &  Alsop  should  make 
the  necessary  advances  of  money,  and  receive 
interest  for  it.  They  did  so  ;  but  whether  the 
copartnership  was  profitable  or  otherwise,  does 
not  appear,  except  that,  on  settlement,  a  bal- 
ance was  due  to  the  defendants. 

It  is  stated  in  the  case,  that  when  Reid  was 
appointed  agent  in  1813,  "  the  stock,  materials 
and  funds  of  the  defendants  were  insufficient 
to  keep  the  factory  in  operation,  and  large  ad- 
vances were  required  for  that  purpose."  What, 
then,  was  the  understanding  of  the  parties  as 
to  the  manner  of  carrying  on  the  business  ? 
How  were  those  advances  to  be  made,  and  by 
whom  ?  And  on  what  terms  ?  Without  funds 
the  business  could  not  be  prosecuted.  Had 
the  defendants  intended  to  furnish  the  neces- 
sary funds  themselves,  they  would  have  made 
a  further  call  upon  the  stockholders.  Not 
having  done  so,  they  must  have  intended  that 
the  advances  should  be  procured  in  some  other 
way  ;  and,  of  course,  by  the  asrent,  as  he  was 
the  only  active  person  engaged  in  the  business, 
and  had,  the  preceding  year,  made  the  ad- 
vances in  the  same  business.  It  was  certainly 
no  part  of  his  duty,  as  agent,  to  make  advances 
from  his  own  funds.  Suppose  it  had  not  been 
in  his  power  to  do  this  :  the  defendants  did 
not  furnish  them  ;  and  suppose  that,  under 
these  circumstances,  he  had  borrowed  the 
necessary  amount.  Would  it  be  contended  that 
he  should  pay  the  interest  himself  ?  Why 
should  he  do  this  ?  Was  he  to  be  benefited  by 
the  use  of  the  money  ?  Or  was  it  the  dcfend- 
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ants,  the  principals  for  whom  the  agent  acted, 
who  were  to  receive  the  contemplated  profits 
*from  the  use  of  the  money  borrowed?  [*43O 
The  agent  had  no  further  interest  in  the  profits 
than  as  a  stockholder.  It  was  the  same  thing 
to  the  defendants,  whether  they  had  advanced 
the  funds  themselves,  or  had  borrowed  them. 
In  the  first  case,  they  would  have  diverted  so 
much  money,  which  was  producing  them,  at 
least,  the  interest  ;  in  the 'second,  they  were 
taking  the  interest  of  their  own  money  to  pay 
the  interest  of  that  which  was  borrowed  to 
carry  on  the  factory — so  that  whether  the 
agent  borrowed  the  money  of  others,  or  ad- 
vanced his  own,  was  precisely  the  same  thing 
to  the  defendants.  The  interest  of  the  capital 
employed,  is  certainly  a  proper  item  to  charge 
in  ascertaining  the  profit  or  loss  in  the  prose- 
cution of  any  business  ;  and  had  the  business, 
in  this  instance,  been  profitable,  I  apprehend 
the  objection  would  not  have  been  thought  of. 
On  the  other  hand,  is  there  any  principle  of 
law  or  justice,  which  requires  an  agent  to  carry 
on  the  business  of  his  principal  at  his  own  ex- 
pense V 

It  was  contended  on  the  argument,  that 
interest  is  not  recoverable  on  an  unliquidated 
account  for  moneys,  unless  there  be  an  agree- 
ment to  pay  interest,  express  or  implied,  or  a 
fraudulent  detention  or  vexatious  delay  ;  and 
that  the  case  under  consideration  comes  within 
that  principle.  A  review  of  some  of  the  cases 
on  this  subject  may  be  of  use. 

The  oldest  case  cited  is  that  of  Sweatland  v. 
Squire,  2  Salk.,  623,  A.  D.  1699,  where  it  is 
said  by  Powell,  J.,  that  interest  is  recovered 
by  way  of  damages,  when  damages  are  recov- 
ered ratione  detentionis  debiti ;  but  not  when 
damages  only  are  recovered  ;  for  interest  is 
not  recovered  occasione  damptiorum.  In  the 
Attorney -General  v.  The  Brewer's  Co.,  1  P. 
Wras.,  376,  A.  D.  1717,  the  defendants  were 
trustees  of  a  charity  ;  and,  by  improving  the 
trust  estate,  had  brought  the  charity  in  debt. 
On  rendering  an  account,  Ld.  Cowper  refused 
to  allow  interest  before  the  confirmation  of  the 
master's  report ;  for,  until  then,  it  was  not  a 
liquidated  sum.  In  Harris  v.  Benson,  2  Str., 
910.  A.  D.  1732,  the  Chief  Justice  said  interest 
had  never  been  allowed  for  money  lent,  with- 
out a  note.  In  Robinson  v.  Bland,  2  Burr., 
1085,  A.  D.  1760.  it  was  decided  that  interest 
was  recoverable  *on  money  lent,  from  [*43 1 
the  time  when  it  was  agreed  to  be  paid.  In 
Borretv.  Goodere,  1  Dick.,  428,  A.  D.  1769, 
Ld.  Camden  said  there  is  no  instance  where 
interest  is  given  on  an  open  mutual  account, 
without  some  particular  circumstances.  That 
was  a  case  of  cash  advances,  as  appears  from 
a  full  report  of  it  in  6  Bro.  P.  C.,  364.  Blaney 
v.  Hendricks,  2  Bl.  761,  A.  D.,  1770,  allowed 
interest  on  an  account  stated  ;  and  the  judges 
remarked,  that  it  was  properly  allowable  on 
money  lent.  In  Trelawneyv.  Thomas,  1  H.  Bl., 
304,  A.  D.  1789,  Gould, '  J.,  said  interest  was 
recoverable  on  money  lent ;  and  that  money  laid 
out  for  the  use  of  another,  and  money  lent,  stood 
on  the  same  ground  in  respect  to  reason,  justice 
and  equity,  but  that  no  interest  should  be 
allowed  for  work  and  labor,  or  goods  sold  and 
delivered.  Upon  the  authority  of  this  case, 
Livcrmore,  in  his  Treatise  on  Agency  (Vol.  II., 
p.  17),  lays  down  the  rule  that  an  agent  who  has 
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advanced  money  for  his  principal,  will  be  en- 
titled to  interest  from  the  time  of  the  advance. 
In  Cntren  v.  Tickell.  1  Ves.,  Jr..  63,  A.  D. 
1789,  Ld.  Thurlow  said,  money  paid  to  work- 
men.' who  were  to  have  been  paid  by  the  de- 
fendant, was  money  advanced  for  him  ;  and 
that  it  was  the  constant  practice  at  Guildhall, 
either  by  the  contract  or  in  damages,  to  give 
interest  upon  every  debt  detained.  In  Walker 
v.  Con»tabU.  \  Bos.  '&  P..  807,  A.  D.  1798,  the 
court  were  of  opinion  that,  in  an  action  for 
money  had  and  received,  no  interest  could  be 
recovered.  In  Mmuttford  v.  Wille*,  2  Bos.  & 
P  387,  A.  D.  1800,  interest  was  allowed  on 
eoods  sold,  after  the  term  of  credit  agreed  on 
had  expired.  In  Tappenden  v.  Randall,  2 
Bos.  &  P..  471,  A.  D.  1801,  the  rule,  as  pre- 
viously laid  down  in  Walker  v.  Constable,  was 
adhered  to  ;  and  Mo*e»  v.  M'Farlan,  2  Burr., 
1005,  was  cited,  where  it  is  incidentally  said, 
that  the  plaintiff  can  recover  no  more  than  the 
money  retained  by  the  defendant,  against  con- 
science. In  De  Hatiland  v.  Bmrerbank,  1 
Campb..  50,  A.  D.  1807,  Ld.  Ellenborough 
said,  where  money  of  the  plaintiff  had  come 
to  the  hands  of  the  defendant,  interest  ought 
not  to  be  recovered,  without  an  agreement,  or 
something  from  which  an  agreement  might  be 
inferred,  or  proof  that  the  money  had  been 
432*]  used.  In  De  *Bernales  v.  Fuller,  2 
Campb.,  426.  A.  D.  1810,  he  adhered  to  the 
same  rule  ;  and  the  whole  Court  of  K.  B.  con- 
curred, that  the  money  should  not  draw  inter- 
est even  after  a  demand  of  payment ;  and 
afterwards,  in  Gallon  v.  Bragg,  15  East.  223, 
A.  D.  1812,  the  same  judge  said  that  Ld. 
Mansfield  had  sat  in  the  K.  B.  for  upwards  of 
30  years,  and  Ld.  Kenyon  for  more  than  13 
years  ;  that  he  had  been  there  above  9  years  ; 
and  during  all  that  time  no  case  had  occurred 
where  interest  had  been  allowed  upon  money 
lent  without  an  agreement  for  it.  or  for  the 
payment  of  the  principal,  at  a  certain  time,  or 
under  special  circumstances,  from  which  a 
contract  might  be  inferred. 

In  Rapelie  v.  Emory,  1  Dall..  349,  A.  D. 
1788,  it  was  ruled  by  Shippen,  President,  that 
when  one  man  has  received  the  money  of  an- 
other, and  retains  it  without  his  consent,  it  is 
to  be  considered  in  the  same  light  as  money 
lent,  and  should  carry  interest.  In  Crawford 
v.  Willing.  4  Dall.,  289,  A.  D.  1803,  Smith,  /., 
said  :  "  Whatever  may  have  been  the  doctrine 
in  former  times,  we  have  traced,  with  pleasure, 
the  progress  of  improvement,  upon  the  subject 
of  interest,  to  the  honest  and  rational  rule,  that 
wherever  one  man  retains  the  money  of  an- 
other, against  his  declared  will,  the  legal  com- 
pensation for  the  use  of  money  shall  be  charged 
and  allowed  ;  and  that,  in  the  case  of  goods 
sold,  interest  should  be  allowed  after  the  time 
of  credit  had  elapsed,  and  demand  of  payment 
was  made.  In  Le*set  of  DUirorth  v.  Sinderlina 
1  Binn..  494,  A.  D.  1808.  Tilghman,  Ch.  J., 
declared  the  law  to  be  settled,  that  interest  is 
recoverable  on  an  account  for  money  lent  and 
advanced ;  and  it  was  allowed  to  a  trustee, 
upon  advances  laid  out  in  improvements  upon 
the  trust  estate,  it  appearing  that  the  improve- 
ments were  necessary  and  proper.  In  The 
Commonifealth  v.  Crevor,  3  Binn.,  123,  A.  D. 
1810.  he  says  it  is  settled,  that  interest  shall  be 
recovered  against  a  man  who  receives  the 
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money  of  another  and  holds  it  against  his  con- 
sent In  Brown  v.  Campbell,  1  Serg.  &  R.,  179, 
A.  D.  1814,  he  again  says,  the  rule  is,  to  allow 
interest  where  the  defendant  has  retained  the 
money  of  the  plaintiff  unlawfully,  and  agaiust 
his  consent ;  that,  until  the  defendant  was  in- 
formed that  the  plaintiff's  money  was  applied 
to  his  *use,  he  was  in  no  default,  and  [*4«i3 
therefore  ought  not  to  pay  interest  ;  but  being 
informed,  he  became  a  wrong-doer  in  with- 
holding payment,  and  therefore  should  pay 
interest. 

In  Wood  v.  Bobbins,  11  Mass.,  504,  A.  D. 
1814,  the  defendant  had  fraudulently  obtained 
possession  of  the  plaintiff's  money  ;  and  Put- 
nam, J.,  after  reviewing  most  of  the  authori- 
ties, says  there  may  be  cases  where  interest 
should  not  be  allowed,  as  where  the  defendant 
was  a  mere  stockholder,  ready  to  pay  the  mon- 
ey to  the  party  entitled ;  but  when  the  de- 
fendant has  fraudulently  obtained  the  money, 
or  wrongfully  detained  it,  he  must  be  charged 
with  interest.  In  Winthrop  v.  Carleton,  12 
Mass.,  4,  A.  D.  1815,  the  plaintiff,  as  con- 
signee, made  necessary  advances,  and  recov- 
ered interest  on  them  after  suit  brought. 

In  Connecticut,  as  appears  by  Selleck  v, 
French,  1  Conn.  N.  S.,  32,  35,  per  Swift,  J.,  A. 
D.  1814,  interest  is  allowed  on  the  ground  of  a 
contract  expressed  or  implied,  or  as  damages 
for  the  breach  of  a  con  tract,  or  the  violation  of 
some  duty,  e.  g. :  1.  Upon  an  express  contract. 
2.  Upon  an  implied  contract,  arising  from  the 
usage  of  trade,  or  former  dealings  between  the 
parties.  3.  Upon  a  written  contract  to  pay  at  a 
day  certain,  as  on  bills  and  notes,  and  on  a 
policy  after  the  money  becomes  due.  4.  For 
goods  sold,  after  the  time  of  credit  has  ex- 
pired. 5.  For  money  received  to  the  use.  of 
another,  and  retained  contrary  to  duty.  6.  For 
money  obtained  fraudulently,  if  the  tort  is 
waived,  and  assumpsit  brought.  7.  On  a  liqui- 
dated account.  8.  On  book  account  for  serv- 
ices performed  or  articles  sold,  when,  from 
the  nature  of  the  transaction,  it  appears  not  to 
be  the  intention  of  the  parties  that  the  services 
or  articles  were  to  rest  on  the  footing  of  a 
mutual  account  on  book.  9.  But  where  there 
are  mutual  accounts,  founded  on  mutual  deal- 
ings, unless  there  be  some  promise  or  usage  to 
pay  interest,  it  will  not  be  allowed.  In  such 
cases,  no  time  of  payment  is  stipulated  ;  each 
party  is  making  payment  ;  the  balance  is  con- 
stantly changing ;  and  the  presumption  is, 
that  no  interest  is  to  be  charged.  In  the  case 
then  before  the  court,  interest  was  allowed  ; 
there  were  no  mutual  dealings  ;  the  advances 
were  all  on  the  part  of  the  plaintiff  ;  there  was 
no  liquidated  account,  nor  promise,  nor  usage  ; 
but  the  debt  was  *due,  and  payment  [*434 
unreasonably  delayed.  The  particular  circum- 
stances of  the  case  are  not  stated.  See,  also, 
Thompson  v.  Stewart,  3  Conn.  N.  S.,  171,  185, 
A.  D.  1819. 

In  Gammell  v.  Skinner,  2  Gall.,  45,  A.  D. 
1814,  interest  was  denied  on  seamen's  wages, 
until  after  demand  made  ;  and  where  there 
had  been  no  actual  demand,  it  was  held  to  run 
from  the  commencement  of  the  suit. 

In  this  State  there  have  been  several  decis- 
ions on  the  subject  of  interest,  which  apply 
to  most  of  the  questions  under  consideration. 
Liotard  v.  Graves,  3  Cai.,  226,  A.  D.  1805,  is  a 
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leading  case.  There,  an  account  current  had 
been  rendered  in  1797,  containing  a  charge  of 
interest,  which  was  not  objected  to  in  the  suc- 
ceeding correspondence  between  the  parties. 
Spencer,  J.,  says,  that  for  goods  sold  and 
delivered,  unless  there  be  evidence  of  an 
agreement  to  pay  interest,  none  is  recoverable 
until  liquidation  ;  that  an  account  transmitted 
to  a  debtor,  and  acquiesced  in,  becomes  liqui- 
dated, and  interest  is  allowable  ;  that  on 
money  advanced  interest  is  legally  demand- 
able  ;  and  so  by  the  usage  of  a  particular 
trade.  Thompson,  J.,  said  the  plaintiffs  had  a 
right  to  charge  interest  on  the  money  ad- 
vanced ;  that  the  account  could  not  be  consid- 
ered settled,  and  on  that  ground  carrying  in- 
terest ;  that  it  was  merely  an  account  current 
between  the  parties  ;  and  unless  some  usage  or 
practice  was  shown  to  warrant  the  allowance, 
he  should  think  interest  ought  not  to  be  calcu- 
lated except  on  the  money  advanced.  Living- 
ston, ./.,  said  :  "If  there  be  no  special  agree- 
ment between  the  parties,  or  usage  of  trade  to 
the  contrary,  it  ought  to  be  allowed  on  all 
moneys  advanced  from  their  respective  pay- 
ments. One  account  is  rendered  as  early  as 
1797,  in  which  interest  is  calculated,  and  yet 
no  objection  is  made  to  it  in  the  succeeding 
correspondence,  from  which  I  conclude  such 
charge  consisted  with  the  understanding  of  the 
parties."  Kent,  Ch.  J.,  said,  "the  account 
exhibited  is  not  an  account  liquidated,  but  a 
naked  account  current ;  and  interest  is  allow- 
able only  on  such  items  in  it  as  are  for  moneys 
advanced,  except  the  usage  of  trade  has  pro- 
vided some  particular  rules  on  the  subject."  At 
the  next  term,  the  case  of  Pease  v.  Barber,  3 
435*]  Cai.,  266,  A.  D.  *1805,  was  decided.  It 
did  not  state  any  facts,  but  the  question  was 
submitted,  whether  interest  could,  in  any  case, 
be  recovered  under  a  count  for  money  had  and 
received.  Kent,  Ch.  J.,  delivered  the  opinion 
of  the  court,  that  interest  may  be  recovered  in 
such  an  action.  He  says  there  may  be  cases  in 
which  the  defendant  ought  to  refund  the  prin- 
cipal merely  ;  and  there  may  be  other  cases  in 
which  he  ought,  ex  equo  el  bono,  to  refund  the 
principal  with  interest.  Each  case  will  depend 
upon  the  justice  and  equity  arising  out  of  its 
peculiar  circumstances,  to  be  disclosed  at  the 
trial.  In  an  anonymous  case(Uohns.,  315,  A. 
D.  1806),  the  court  said  the  general  rule  is, 
that  interest  is  not  to  be  recovered  on  unliqui- 
dated damages,  or  for  an  uncertain  demand. 
The  question  arose  in  an  action  upon  a  policy 
of  insurance,  and  they  said  it  was  a  case  for 
the  discretion  of  a  jury.  Newell  v.  Griwold,  6 
Johns.,  45,  A.  D.  1810,  was  anxvmpxit  for 
goods  sold  ;  and  there  were  mutual  accounts  ; 
but  no  account  stated,  or  balance  struck.  The 
court  said,  "  there  is  nothing  in  the  course  of 
dealing  l>etween  the  parties  from  which  an 
intent  or  agreement  to  allow  interest  can  be 
inferred.  It  is,  therefore,  not  a  case  of  inter- 
est." In  HolUdayv.  Mint/tall,  7. Johns.,  213,  A. 
D.  1810,  the  plaintiff  had  procured  an  ap- 
praisement of  certain  buildings  under  a  cov- 
enant in  a  lease,  of  which  the  defendant  had 
notice.  The  plaintiff  claimed  interest  on  the 
appraisement  ;  but  the  court  said  it  was  not 
conclusive  ;  that  the  value  of  the  buildings 
was  open  for  inquiry  at  the  trial  ;  and  the 
damages  were,  therefore,  unliquidated  ;  and 
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no  interest  was  recoverable.  In  The  People  v. 
Gasherie,  9  Johns.,  71,  A.  D.  1812,  a  recovery 
was  had  for  money  retained  by  a  loan  officer, 
with  interest  from  the  time  when  he  ought  to 
have  paid  it  into  the  treasury.  The  court  said  : 
"It  is  just  and  reasonable,  in  itself,  that  the 
defendant,  who  retains  and  converts  the  money 
of  another  to  his  own  use,  should  pay  interest 
for  that  use."  And  they  declared  Crockford  v. 
Winter,  1  Campb.,  128,  and  De  Bernales  v. 
Fuller,  2  Campb.,  426,  not  to  be  law  here.  In 
Kane  v.  Smith,  12  Johns.,  156,  A.  D.  1815,  the 
plaintiffs,  at  N.  Y.,  sent  to  the  defendants  at 
Madeira,  pursuant  to  an  agreement,  certain 
*vessels,  which  were  to  be  employed  [*436 
in  carrying  wines  to  the  East  Indies.  The 
plaintiffs  were  to  advance  two  thirds  of  the 
invoice  price  of  the  wines,  to  be  reimbursed 
put  of  their  net  proceeds  ;  and  should  these  be 
insufficient  to  pay  the  advances,  then  the  de- 
fendants were  to  make  up  the  deficiency.  The 
wines,  contrary  to  the  expectation  of  the  par- 
ties, did  not  prove  sufficient  to  reimburse  the 
plaintiffs  for  their  advances ;  and  on  the  ^ues- 
tion  whether  the  interest  should  be  allowed 
upon  these,  the  court  said  the  plaintiffs  were 
not  entitled  to  interest,  till  the  deficiency  was 
ascertained  and  notified  to  the  defendants  ; 
that  the  wines  went  in  the  plaintiffs'  vessel ; 
that  they  alone  could  ascertain  the  proceeds, 
and  furnish  the  accounts  of  sales  to  show  the 
balance  ;  that  the  defendants  were  not  in  de- 
fault, till  the  balance  was  ascertained  and 
notified  to  them.  Thomas  v.  Weed,  14  Johns., 
255,  A.  D.  1817,  was  an  action  of  debt  upon 
the  statute,  against  a  constable,  for  not  return- 
ing an  execution.  The  court  recognize  the  law 
that  interest  is  recoverable  for  money  received 
by  the  defendant  for  the  plaintiff,  or  lost  by 
negligence  ;  but  the  form  of  the  a«ion  pre- 
cluded its  allowance  in  that  case.  In  Waldenv. 
Sherburne,  15  Johns.,  424,  A.  D.  1818,  Spen- 
cer, J. ,  says  :  ' '  We  have  uniformly  decided, 
that  after  an  account  has  been  liquidated  it 
carries  interest ;  and  that  an  account  is  to  be 
considered  liquidated  after  it  is  rendered,  if 
objections  are  not  made  to  it." 

In  Campbell  v.  Mesier,  6  Johns.  Ch.,  24,  A. 
D.  1822,  Chancellor  Kent  says,  "  it  is  the  settled 
rule  in  the  law  of  this  State,  that  money 
received  or  advanced  for  the  use  of  another 
carries  interest  after  a  default  in  payment  ;  and 
it  is  a  very  reasonable  and  just  rule." 

From  an  examination  of  these  cases,  it  seems 
that  interest  is  allowed  :  1.  Upon  a  special 
agreement.  2.  Upon  an  implied  promise  to  pay 
it  ;  and  this  may  arise  from  usage  between  the 
parties,  or  usage  of  a  particular  trade.  3. 
Where  money  is  withheld  against  the  will  of 
the  owner.  4.  By  way  of  punishment  for  any 
illegal  conversion  or  use  of  another's  property. 
5.  Upon  advances  of  cash,  on  the  authority  of 
Lioturd  v.  Grate*. 

*  Among  all  the  cases  examined,  [*437 
however,  I  do  not  find  any  one  precisely  par- 
allel to  the  present.  Here,  both  parties  were 
upon  the  spot  when  the  business  was  trans- 
acted. The  agent  acted  almost  constantly 
under  the  eye  of  his  principals.  The  reason 
why  the  court  would  not  give  interest  in  Kane 
v.  Smith,  12  Johns.,  156,  till  rendering  the  ac- 
count, was,  that  the  plaintiffs  alone  knew  the 
fact  that  the  proceeds  of  the  wine  did  not  re- 
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imburee  the  advances.  In  this  case,  it  may  be 
said,  that  Reid  alone  knew  he  had  not  been  re^ 
imbursed  for  his  advances  by  the  proceeds  of 
the  glass.  He  alone  kept  the  books  ;  but  it  is 
equally  certain  that  the  defendants  knew  of 
his  advances,  and  they  might  have  known  the 
Rtate  of  the  accounts  by  inspecting  the  books. 
They  often  held  their  meetings  at  Reid's  store, 
where  the  books  were  undoubtedly  kept. 

But  wa-s  it  not  his  duty,  as  agent,  to  have 
rendered  accounts  regularly  to  his  principals, 
and  to  have  kept  them  advised  of  the  true 
state  of  their  affairs?  There  certainly  appears 
to  have  been  a  culpable  negligence  on  both 
Rides.  The  defendants  do  not  seem  to  have 
appointed  any  committee,  to  examine  Reid's 
accounts,  as  they  dfti  Kane's,  when  he  was 
their  agent. 

The  defendants,  having  agreed  to  pay  inter- 
est upon- the  advances  made  by  Reid  &  Alsop, 
admitted,  in  that  instance,  at  least,  the  propri- 
ety of  such  a  charge  against  them.  And  on 
the  whole,  I  am  of  opinion,  that  from  the  man- 
ner in  which  the  business  had  been  done,  the 
year  next  previous  to  the  appointment  of  Reid 
as  agent,  from  this  being  done,  with  a  full 
knowledge  on  both  sides  that  large  advances 
were  necessary,  if  the  defendants  did  not 
mean  to  pay  interest,  they  ought  so  to  have 
informed  Reid,  in  order  that  he  might  not  be 
using  a  large  capital  in  their  service  when  it 
was  to  be  totally  unproductive  to  him.  Al- 
though Reid  had  the  means  of  ascertaining  the 
true  state  of  the  accounts,  yet  he  had  not  the 
sole  means.  The  defendants  were  equally 
able  to  determine  by  an  inspection  of  the 
books  whether  he  had  been  reimbursed  for  his 
advances.  The  case  does  not  inform  us  that 
438*]  *nny  intimation  was  given  by  Reid 
of  a  balance  due  to  him  till  the  1st  of  Jan., 
1819,  though  the  factory  was  burnt  May  3, 
1815.  Nor  does  it  appear,  that  before  the  1st 
of  Jan.,  1819,  any  step  whatever  was  taken  by 
the  defendants  to  ascertain  their  standing  with 
Reid.  After  that  time  Reid  alone  was  in 
fault,  as  he  neglected  to  furnish  an  account, 
and  none  was  rendered  till  after  his  death.  I 
think,  therefore,  that  interest  is  properly 
chargeable  on  the  moneys  advanced  from  the 
time  of  such  advances  respectively  to  the  time 
when  there  was  an  attempt  by  the  defendants 
to  liquidate  and  settle  the  account. 
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As  to  the  compensation  for  Reid's  services, 
no  sum  was  ever  agreed  upon  between  the  par- 
ties ;  and  his  claim  for  these  was  never  liqui- 
dated till  it  was  done  by  the  referees.  Inter- 
est ought  not,  therefore,  be  allowed  on  his  sal- 
ary. 

WOODWOKTH,  J.,  being  a  stockholder  in  the 
Company,  gave  no  Opinion. 

RULE  :  That  the  report  of  the  referees, 
made  in  this  cause,  be  set  aside,  so  far  as  it  al- 
lows interest  to  the  plaintiff,  after  Jan.  2, 1819; 
and  on  the  charges  for  the  salary  due  the  in- 
testate ;  and  that  in  pursuance  of  the  stipula- 
tion of  the  parties,  the  cause  be  again  referred 
to  the  referees  appointed  therein  ;  and  that 
they  calculate  and  report  the  amount  due  to 
the  plaintiff  for  interest  up  to  Jan.  2,  1819: 
and  in  addition  to  the  sum  reported  to  be  due 
to  her  ;  and  that  the  calculation  be  made  by 
allowing  interest  on  the  receipts  and  advances 
of  cash,  from  the  time  of  making  or  receiving 
the  same,  to  the  said  Jan.  2  ;  and  that  neither 
party  be  allowed,  as  against  the  other,  costs  of 
the  motion  to  set  aside  the  report. 

Affirmed— 5  Cow.,  587. 

Cited  in-— t  Cow.,  498 ;  5  Cow.,  334 ;  6  Cow.,  195 ;  10 
Wend.,  97;  5  Den.,  137;  8N.  Y.,157:  ION.  Y.,197; 
15  N.  Y.,  403;  3  Hun.  218;  10  Hun,  526;  2  Barb.,  666; 
4  Barb.,  47 ;  17  Barb.,  456 ;  41  Barb.,  22 ;  5  T.  &  C.,  677 ; 
28  How.  Pr.,  237;  58  How.  Pr..  324;  12  Abb.  N.  8., 
242 ;  1  Bradf .,  234 ;  63  How.  Pr.,  337  ;  37  Wis.,  152. 
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IN  SUPREME  COURT,  October  Term,  ) 
November,  13,  1824.  \ 

ORDERED,  that  when  a  bill  of  exceptions  is 
taken  at  the  Circuit,  the  party  obtaining  a 
verdict  may  notice  the  bill  of  exceptions  for 
argument  as  frivolous,  and  the  same  shall  have 
a  preference,  as  in  case  of  a  frivolous  demur- 
rer, unless  the  party  taking  such  exception 
shall,  within  four  days  after  the  trial,  or  be- 
fore the  same  is  noticed  for  argument,  obtain, 
and  serve  on  the  opposite  party,  a  certificate 
of  the  circuit  judge,  that  there  is  probtible 
cause  to  stay  the  proceedings,  until  the  cause 
is  reached  in  its  regular  order  on  the  calendar. 
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CASES  ARGUED  AND  DETERMINED 

IN   THE 

Court  for  the  Trial  of  Impeachments 

AND   THE 

CORRECTION  OF  ERRORS 


OF   THE 


STATE   OF. NEW   YORK, 


IN  APRIL,  1834. 


WILLIAM  SEYMOUR,  Appellant, 

v. 

THOMAS    J.  DELANO Y  ET  AL.,  Respond- 
ents. 

•Contract  for  Exchange  of  Lands — Bill,  in  Chan- 
cery, for  Specific  Performance — Discretion  of 
the  Court—  What  Party  Claiming  Perform- 
ance, Must  Show — Inadequacy  of  Price,  as  De 
fenne  to  Bill  for  Specific  Performance —  When 
Agreement  Ordered  Delivered  up  to  be  Can- 
celed— Effect  of  Possession,  Under  Contract — 
Title  of  Vendor — Loss  of  Vendor's  Remedy  at 
Law. 

Whether  a  Court  of  Chancery  shall  decree  the 
specific  performance  of  an  agreement  or  not,  Is  a 
matter  resting  in  its  discretion  ;  but  this  is  a  sound 
legal  discretion. 

The  party  claiming  performance  must  present  a 
case  fair,  just  and  reasonable ;  the  contract  to  be 
performed  must  have  been  entered  into  upon  ade- 
quate consideration  ;.and  must  be  free  from  fraud, 
misrepresentation  or  surprise ;  and  it  must  not  be 
bard,  unconscionable,  or  unequal. 

Where  the  inadequacy  of  price,  in  a  contract  to 
sell  or  convey,  is  so  inadequate  as  to  be  conclusive 
evidence  of  fraud,  as  where  it  would  shock  the 
moral  sense  of  an  indifferent  man,  a  Court  of  Chan- 
cery should  not  carry  it  into  effect. 

But  inadequacy  of  price,  merely,  without  being 
such  as  to  prove  fraud  conclusively,  the  contract 
being  entered  into  deliberately,  and  fair  In  all  its 
parts,  is  not  an  objection  toils  being  executed. 

The  cases  upon  this  point  of  mere  inadequacy 
•cited,  and  the  substance  of  them  stated  in  chronolog- 
ical order,  per  Savage.  Ch.  J. 

A  Court  of  Chancery  requires  stronger  reasons 
for  setting  aside  an  agreement,  or  delivering  it  up 
to  be  canceled,  than  would  be  sufficient  to  warrant 


will,  in  many  cases. 


denying  a  specific  performance. 
446*1    *So  a  Court  of  Chancery 


not  disturb  an  agreement  executed,  though  it  might 
have  denied  a  specific  performance. 

It  will  order  an  agreement  to  be  delivered  up  to 
be  canceled  for  fraud,  circumvention  or  misrepre- 
sentation. 

Drunkenness.  Cases  cited  by  counsel,  upon  the 
question,  how  far  this  shall  operate  as  a  defense 
against  a  bill  for  the  specific  performance  of  a 
contract. 

On  a  bill  filed  by  the  vendor,  to  compel  a  specific 
performance,  it  is  sufficient,  if  he  can  make  a  good 
title  at  the  time  of  the  decree,  unless  he  has  been 
quickened  by  the  vendee,  or  time  be  of  the  essence 
of  the  contract ;  as  where  it  relates  to  stocks  or  per- 
sonal chattels. 

It  is.  In  general,  no  objection,  that  the  vendor's 
remedy  is  gone  at  law,  by  reason  of  there  being  a 
mortgage  on  the  estate,  &c.,  so  that  he  could  not 
convey  a  good  title  at  the  day  fixed  upon  by  the 
contract. 

Cases  to  this  point  cited  in  their  chronological 
order,  per  Savage,  CTi.  J. 

It  is  the  peculiar  province  of  courts  of  equity  to 
interfere,  where  the  remedy  is  defective  at  law,  if 
such  Interference  be  not  against  conscience. 

Citations— Reeve  Dom.  Rel.,  386:  Newland  Cont.. 
89.  223.  224 :  2  Sch.  &  L.,  347,  352 ;  Cas.  (.  Talb.,  23ti :  12 
Ves.,  331 :  1  Ves.,  Jr.,  566 ;  7  Ves.,  30.  35,  202 ;  9  Ves., 
246,  603,  608 ;  2  Bro.  P.  C.,  396,  398,  415 ;  3  Atk..  383, 
412 :  2  Atk.,  133 :  1  Ves.,  12,  220 ;  2  Ves.,  279,  307 :  13 
Ves.,  37,  238  ;  2  Cox,  77  :  1  Cox,  428 ;  10  Ves..  292.  SOI, 
315.  470 ;  16  Ves..  33,  83;  3  Ves.  &  B.,  187,  193 :  2  Bro. 
Ch..  118, 179.  605,  »  ;  2  Vern..  423;  1  Bro.  Ch..  55ti.  567. 
156;  8  Ves..  518;  18  Ves.,  10;  1  Vern.,  271,  272;  3 
Bro.  Ch.,  228  ;  5  Vin.,  539  to  549 ;  1  Dess.,  257,  2*{.  :J82, 
398;  1  Wash.,  279;  2  Binn.,  133;  2  Johns.  Ch..  25;  2 
P.  Wins.,  630:  6  Wh.,528;  5  Cr.,  2«2;  1  Wh.,  195.  196; 
11  Johns.,  525:  9  Johns.,  466;  Gilb..  155,  156;  Sug. 
Vend.,  281 :  2  Pow.  Cont.,  286,  287  :  3  Eq.  Abr.,  690 :  6 
Ves.,  646  ;  2  Johns..  595,  614. 

ON  appeal  from  the  Court  of  Chancery.    On 
Mar.,  14,  1821,  the  appellant  filed  his  bill 
in  the  Court  of  Chancery,  against  the  respond- 
ents, the  real  and  personal  representatives  of 


NOTE.— Specific  jterffrrmance—When  decreed  hj/ 
court  of  e.i/nit]/.  See,  generally,  Pratt  v.  Carroll,  8 
Cranch,  47l ;  Hepburn  v.  Dunlop,  1  Wh.,  180;  Colson 
v.  Thompson.  2  wh.,  336 ;  Brashier  v.  Grats,  6  Wh., 
528,  »../,•*  Law.  ed. 

Inadequacy  of  price— Not  sufficient  ground  for 
setting  aside  contract,  unless  such  as  to  shock  the 
consclenw  and  amount  In  itself  to  satisfactory  evi- 
dence of  fraud.  1  Story  Eq.  Jur.,  sec.  241. 

Some  cases  seem  to  support  the  doctrine  that 
met-*  inadequacy  of  price  is  sufficient  to  defeat  an 
action  for  specific  performance.  See  Falcke  v.  Gray, 
4  Drew  &  Sin.,  651 ;  !>  Jur.  N.  S..645:  Lear  v.  Chnu- 
teau,  23  111.,  42 ;  Andrews  v.  Andrew,  28  Ala.,  432  ; 
Gasque  v.  Small,  2  Strobh.  Eq.,  72.  Compare,  also, 
Conrad  v.  Schwamb,  53  Wis.,  372. 
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But  the  weight  of  authority  is  the  other  way.  See 
Shaddle  v.  Disboroiigh,  30  NT.  J.  Eq.,  370  ;  Ready  v. 
Noakes,  29  N.  J.  Eq.,  497;  Haywood  v.  Cope.  25 
Beaw.,  140;  Harrison  v.  Town,  17  Mo.,  237  :  Powers 
v.  Hale,  25  N.  H.,  145;  Lee  v.  Kirby,  104  Muss..  -; 
Western  R.  R.  Co.  v.  Babcock.  6  Met.,  346  ;  Krwin  v. 
Parham,  12  How.,  197:  Galloway  v.  Burr.  12  Ohio, 
354;  Park  v.  Johnson,  4  Allen,  2~i9.  SIM>,  aNo,  e-iisfs 
referred  to  in  table  of  citations  at  end  of  principal 
case. 

As  to  exercise  of  judicial  discretion  as  to  decree- 
ing 8|>ecill(!  performance,  see  Quinn  v.  Roath,  :17 
Conn.,  16:  McComns  v.  Easloy.  21  Gratt.,  25;  Sher- 
man v.  Wright,  49  N.  Y.,  227  ;  Burling  v.  King,  -'  T. 
&  C.,  545  ;  Kelso  v.  Lorillard,  85  N.  Y..'  177. 
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Thomas  Ellison,  deceased,  to  compel  the  spe- 
cific performance  of  articles  of  agreement 
made  between  the  appellant  and  Thomas  Elli- 
son, in  his  lifetime,  dated  Jan.  14,  1820,  by 
which  Ellison  covenanted  that  he  would,  on 
or  before  June  1,  1820,  convey  to  the  appel- 
lant, in  fee,  a  certain  lot,  situate  in  the  Town 
of  .Montgomery,  and  another  lot  situate  in  the 
Town  of  Walkill,  both  in  the  County  of 
Orange,  with  covenants  for  quiet  enjoyment, 
and  against  incumbrauces,  also,  with  cove- 
nants of  seisin  and  warranty;  and  for  further 
assurance — in  consideration  of  which  premi- 
ses, the  appellant  covenanted  that  he  would, 
on  or  before  June  1.  1820,  convey  to  Ellison, 
in  fee,  the  one  equal  undivided  third  part  of 
two  lots  in  the  village  of  Newburgh,  in 
Orange  Co.,  with  a  stipulation  that  each  might 
enter  into  immediate  possession  of  the  prem- 
ises so  to  be  conveyed  to  him,  and  have  and 
receive  the  profits  to  his  own  use.  The  par- 
ties, shortly  after,  took  possession  according- 
ly, which  had  continued  to  the  time  of  filing 
the  bill. 

The  bill  stated  that  the  appellant  had  al- 
ways been  ready  to  execute  a  conveyance,  ac- 
cording to  his  covenant ;  but  set  up,  as  an 
excuse  for  not  having  done  it  in  Ellison's  life- 
447*]  *time,  that  he  was,  for  several  months 
previous  to  his  death,  which  happened  Aug. 
8,  1820,  incapable  of  business  ;  that  some  of 
his  heirs  were  infants,  and  therefore  incapable 
of  executing  the  contract. 

The  grounds  of  defense  insisted  upon  by  the 
answer  were  :  1.  That,  before  the  articles 
were  executed,  the  appellant  had  conveyed 
some  part,  or  the  whole  of  his  right  in  the 
Newburgh  lots,  to  his  sister,  Esther  Seymour, 
and  that  his  title  was  very  questionable.  2. 
That  the  bargain  or  agreement,  as  contained 
in  the  articles,  was  a  most  unconscionable  one 
on  the  part  of  the  appellant,  inasmuch  as  the 
lots  in  Montgomery  and  Walkill  exceeded  the 
value  of  the  Newburgh  lots  several  thousand 
dollars.  8.  That  the  appellant  could  not, 
during  the  lifetime  of  Ellison,  have  made  a 
good  title  to  the  Newburgh  lots  ;  for  that,  in- 
dependent of  the  questions  which  existed  in 
relation  to  the  title  when  the  articles  were 
executed,  and  which  remained  at  the  time  of 
the  answer,  the  appellant  and  his  wife  had 
mortgaged  these  premises  to  Thomas  Buckley 
and  John  B.  Lawrence,  to  secure  $5,000,  with 
interest,  which  remained  unpaid  till  after  El- 
lison's death,  and  until  a  short  time  previous 
to  filing  the  bill.  4.  That  the  appellant  had 
never  offered  to  execute  a  deed,  pursuant  to 
the  articles,  nor  required  a  deed  of  Ellison, 
though  he  was,  from  the  time  of  executing  the 
articles  to  the  1st  day  of  June,  thereafter, 
when  the  conveyances  were,  by  the  articles,  to 
have  been  executed,  perfectly  capable  of  trans- 
acting business. 

To  this  answer,  the  appellant  filed  a  gen- 
eral replication,  and  testimony  was  taken,  in 
the  cause,  to  the  above  points  stated  in  the 
answer. 

The  inadequacy  of  price  insisted  on  by  the 
answer  was  established — to  what  degree  the 
judges  who  passed  upon  the  evidence  differed, 
as  will  be  seen  by  their  opinions.  The  mort- 
gage upon  the  Newburgh  lots  was  also  proved 
to  have  existed,  as  insisted  by  the  answer 
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Proof  was  likewise  taken  as  to  the  mental 
capacity  of  Ellison  to  make  the  bargain  in 
question,  the  respondents  insisting  that  he  was- 
disqualified  by  habits  of  intoxication,  and  the 
appellant  denying  this.  The  evidence  upon 
the  point  was  contradictory.  For  this  I  also- 
refer  to  the  opinions  delivered,  as  well  as  for 
*the  proof  in  relation  to  Ellison's  ca-  [*448 
pacity  to  have  fulfilled  the  articles.  The  testi- 
mony in  the  cause  was  very  voluminous,  occu- 
pying, in  the  abstract  printed  for  the  use  of  the 
court,  more  than  100  pages.  I  forbear  stating 
it,  because  all  that  may  be  material  to  the 
questions  raised  by  the  counsel  or  determined 
by  the  court,  will  be  found  in  the  opinions  of 
the  Chancellor  and  judges. 

Aug.  7th,  1822,  the  Court  of  Chancery  de- 
clared, that  from  the  great  inadequacy  in 
value  of  the  Newburgh  lots,  compared  with- 
the  two  farms  in  Montgomery  and  Walkill  ; 
also  from  the  habits  of  intoxication  in  which 
Ellison  had  indulged  in  the  last  years  of  his 
life,  and  the  mental  debility  produced  therebv; 
also  from  the  want  of  readiness  and  ability  in 
the  complainant,  to  convey  a  good  and  unin- 
cumbered  title,  at  the  time  fixed  for  the  per- 
formance of  the  contract,  or  at  any  time  after, 
during  the  life  of  Ellison,  the  articles  ought 
not,  in  equity  and  good  conscience,  to  be  de- 
creed to  be  carried  into  effect ;  and  dismissed 
the  bill,  with  costs. 

The  late  Chancellor  Kent  assigned  the  rea- 
sons for  this  decree,  as  in  6  Johns.  Ch.,  223  to 
235,  S.  C. 

Mr.  J.  Duer,  for  the  appellant,  submitted  the 
following  points  : 

1.  That  there  was,  in  fact,  no  material  inade- 
quacy of  consideration. 

2.  That  it  was  a  speculation  on  the  part  of 
Ellison,  and  any  trifling  inadequacy  of  value 
that  may  appear  arises  from  subsequent  cir- 
cumstances. 

8.  That,  in  addition  to  the  evidence  offered 
by  the  manner  in  which  the  bargain  was  nego- 
tiated, the  direct  testimony  in  the  cause,  as  to 
Ellison's  competency,  is  conclusive  in  favor  of 
the  appellant. 

4.  That  the  negotiation  between  the  parties 
was  honorably  conducted,  and  the  agreement 
just,  fair  and  equal  in  all  its  parts. 

After  examining  the  case  very  fully,  in  re- 
lation to  these  questions  of  fact,  an  outline  of 
which  is  given  in  the  opinions  of  the  Chief 
Justice  and  Sudam,  Senator,  he  proceeded  to 
the  discussion  of  the  following  legal  points  : 

*1.  That  inadequacy  of  considera-  [*44J> 
tion  is  not,  of  itself,  a  sufficient  ground  to  deny 
a  specific  performance. 

2.  That  occasional  intoxication  isnoground 
of  defense  in  any  case,  or  under  any  circum- 
stances. 

3.  The  existence  of  a  mortgage  upon  prop- 
erty agreed  to  be  sold  or  conveyed  is  no  reason 
for  refusing  a  decree  of  specific  performance  ; 
and  the  appellant  was  not  otherwise  in  fault. 

4.  That  the  appellant  is  without  remedy  at 
law. 

He  said  there  are  two  classes  of  cases,  in- 
which  a  Court  of  Chancery  will  enforce  the 
specific  performance  of  a  contract :  1.  Where 
the  party  seeking  the  performance  has  lost  his 
remedy  at  law  by  accident,  or  not  by  his  own 
culpable  neglect  or  omission.  In  such  case  a 
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specific  execution  of  the  contract  ought  not  to 
be  refused  except  upon  such  grounds  as  would 
justify  the  court  in  setting  it  aside.  2.  Inade- 
quacy of  price,  unless  so  gross  as  to  be  in  itself 
evidence  of  fraud,  or  unless  accompanied  by 
circumstances  of  fraud  or  misrepresentation  in 
the  party  seeking  performance,  or  surprise, 
ignorance,  mistake,  delusion  or  incapacity  of 
mind  on  the  other  side,  is  no  ground  for  refus- 
ing a  specific  performance. 

At  law,  where  a  party  would  recover  dam- 
ages, he  must  show  a  literal  compliance  with 
a  condition  precedent ;  but,  as  an  omission  of 
this  does  not  affect  the  equity  of  the  claim, 
chancery  will  will  yet  relieve."  Davis  v.  Hone, 
2  Sch.  &  L.,  347,  lays  down  the  general  doc- 
trine on  the  subject,  and  partially  illustrates 
it.  Ld.  Redesdale  says  :  "a  court  of  equity 
frequently  decrees  specific  performance  where 
the  action  at  law  has  been  lost  by  the  defauft 
of  the  very  party  seeking  the  performance,  if 
it  be,  notwithstanding,  conscientious  that  the 
agreement  should  be  performed ;  as  in  case 
where  the  terms  of  the  agreement  have  not 
been  strictly  performed  on  the  part  of  the  per- 
son seeking  specific  performance  ;  and,  to  sus- 
tain an  action  at  law,  performance  must  be 
averred  according  to  the  very  terms  of  the  con- 
tract. Nothing  but  specific  execution  of  the 
contract,  so  far  as  it  can  be  executed,  will  do 
justice  in  such  a  case."  His  Lordship  refers 
45O*J  to  a  loss  *of  the  remedy  by  neglect. 
The  interposition  of  the  court  may  be  still 
more  imperiously  called  for  where  it  is  gone 
by  the  sickness,  absence  or  death  of  the  party. 
In  case  of  his  death,  the  obligation  descends 
upon  the  heir.  Iloltham  v.  Ryland,  Nels., 
205. 

There  is  a  well  grounded  distinction  be- 
tween cases  where  the  party  is  wholly  with- 
out remedy  at  law,  and  where,  though  he  has 
a  remedy  there,  it  may  be  inadequate.  In  the 
latter  case  if  a  specific  performance  be  denied, 
yet,  by  recurring-  to  his  action,  he  may  obtain 
damages  ;  but  in  the  former,  the  reasons  for 
denying  a  specific  performance  should  be 
stronger  ;  for  if  a  remedy  is  denied  in  that 
shape,  he  must  go  wholly  unredressed.  The 
Chancellor  omit*  to  notice  this  distinction.  He 
takes  it  for  granted  that  our  remedy  at  law  still 
exists  in  full  force,  and  speaks  of  leaving  the 
appellant  to  seek  his  compensation  in  damages 
there.  "  If  (says  he)  the  party  be  sent  to  law 
to  submit  his  case  to  a  jury,  relief  can  be  af- 
forded in  damages,  with  a  moderation  agree- 
able to  equity  and  good  conscience."  Thus  he, 
in  terms,  denies  what  we  think  cannot  be  ques- 
tioned, that  the  effect  of  his  decree  was  to  de- 
prive us  of  all  remedy  whatever  ;  because  it  is 
not  pretended  that  the  articles  were  so  far  lit- 
erally complied  with  as  to  save  our  legal  rem- 
edy. Ld.  Hardwicke  says,  in  Attorney  Gen- 
eral v.  Day,  1  Ves.,  Sr.,  222,',"the  general  rule 
certainly  is,  that  this  (carrying  a  contract  into 
execution)  is  discretionary  in  the  court,  but 
will  not  hold  in  the  present  ;  for  that  is  gener- 
ally in  cases  where  there  may  be  an  election  of 
two  remedies,  by  coming  here  for  a  specific 


had  before  said  ;  or  with  what  we  contend  for. 
On  a  strong  objection,  a  contract  would  not 
only  be  denied  the  aid  of  equity,  but  would  be 
set  aside,  even  after  it  was  executed.  If  we 
are  entitled  to  the  benefit  of  his  doctrine,  in  its 
full  and  unqualified  extent ;  if  it  be  true  that 
where  the  remedy  at  law  is  gone,  not  by  neg- 
lect but  by  accident,  as  in  this  case,  the  reasons 
for  refusing  to  decree  must  be  of  a  very  strong 
and  imperative  character,  and,  at  least. [*4£>  1 
as  strong  as  will  warrant  the  setting  aside  a  con- 
tract, the  present  cause  is  disposed  of.  The 
only  ground  upon  which  the  Chancellor  pro- 
ceeds is  inadequacy  ;  and  nothing  is  clearer 
than  that  this  is  no  cause  for  setting  a  contract 
aside,  unless  it  be  so  gross  as  to  warrant  the 
inference  of  fraud.  This  the  Chancellor  ad- 
mits was  not  the  case.  Here  was  no  refusal  of 
performance  at  the  day.  The  non-performance 
arose  from  the  sickness  of  Ellison,  who,  if  he 
had  recovered,  would  doubtless  have  accepted 
the  conveyance.  Under  such  circumstances, 
we  were  not  bound  to  put  ourselves  in  a  ca- 
pacity to  tender  the  deed.  [The  counsel  con- 
tended, from  the  evidence,  that  the  Chancellor 
was  mistaken  in  supposing  Ellison  capable  of 
business  on  June  1,  1820.] 

But  suppose  we  are  mistaken  in  this  view  of 
the  subject ;  at  any  rate  the  Chancellor  had  a 
discretion  to  grant  or  refuse  the  performance  ; 
and  we  proceed  to  inquire  into  the  manner  in 
which  this  has  been  and  should  be  exercised. 
The  Chancellor  says,  "it  is  not  a  case  requiring 
the  aid  of  the  court  ex  debito  justitice."  If  not, 
then  we  are  subjected  to  the  mere  arbitrary 
discretion,  the  caprice  and  humor  of  the  judge. 
We  had  supposed  the  remedy  for  a  specific 
performance  was  to  be  viewed  in  a  very  favor- 
able light ;  and  to  be  upheld  if  possible.  It  is 
a  remedy  alone  adequate  to  the  injury  received, 
and  good  faith  mainly  depends  upon  its  en- 
forcement. There  is  an  obvious  distinction 
between  the  case  of  real  and  personal  property. 
For  the  latter  a  satisfaction  in  money  may  gen- 
erally be  obtained.  But  purchases  of  real 
estate  are,  many  times,  the  most  important 
transactions  of  a  man's  life.  They  are  gener- 
ally made  with  a  view  to  settle  himself  or  fam- 
ily. There  are  a  thousand  circumstances 
which  a  jury  cannot  reach;  and  when  the  con- 
tract is  violated,  we  claim  the  same  right  to  a 
specific  performance  as  to  damages  from  a 
jury.  The  Chancellor  may  deny  a  specific  per- 
formance, but  he  cannot  do  so  unless  accord- 
ing to  established  rules.  In  Hallv.  Warren,  9 
Ves.,  608,  the  Master  of  the  Rolls  says  :  "It 
is  as  mucji  of  course,  in  this  court,  to  decree  a 
specific  performance  as  it  is  to  give  damages  at 
law."  And  in  Halnty  v.  Grant.  13  Ves.,  76, 
*Ld.  Erskine  said:  "  This  jurisdiction  [*45i2 
had  its  origin  upon  the  foundation  of  a  legal 
right,  the  law  giving  the  title  ;  but  a  court  of 
law  from  the  modes  in  which  justice  is  there 
administered,  not  beiiiir  capable  of  giving  a 
complete  remedy  and  all  the  relief  to  which  the 
party  was  entitled."  How  is  this  reconcilable 
with  the  language  of  Ld.  Elden,  as  quoted  by 
the  Chancellor  from  Mortlockv.  lluller,  10  Ves. , 


performance,  or  by  action  at  law  ;  whereas  I  292,  and  Willan  \.  \Yillau,  16  /</.,  S3  ?  There 
here  there  can  be  no  remedy  at  law."  He  does  I  is,  in  truth,  no  difficulty  or  inconsistency  in 
indeed 


say,  that  on  a  strong  objection,  the 
court  may  refuse  a  decree  even  in  that  case  ; 
but  this  is  not  at  all  inconsistent  with  what  he 
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these  cases,  when  understood.  No  doubt  spe- 
cific performance  may  be  refused  and  the  party 
put  to  his  remedy  at  law  ;  but  there  are  also 
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cases  governed  by  fixed  rules.  The  discretion 
to  be  exercised  is  not  arbitrary.  It  was  said  in 
White  v.  Damon,  7  Ves.,  30,  35,  "  that  giving 
specific  performance  is  matter  of  discretion  ; 
but  that  is  not  an  arbitrary  capricious  discre- 
tion. It  must  be  regulated  upon  grounds  that 
will  make  it  judicial." 

Why  is  it  that  specific  performance  is  ever 
denied  ?  We  answer,  because  there  are  cir- 
cumstances which  should  influence  a  jury  in 
their  estimate  of  the  damages.  Unless  this  is 
so  the  reason  fails,  and  the  party  has  a  perfect 
legal  right  to  a  performance.  He  should  not 
gain  an  advantage  by  the  choice  of  his  forum; 
and  the  only  inquiry  should  be,  are  there  cir- 
cumstances upon  which  the  case  should  go  to 
a  jury  ? 

To" mere  inadequacy  of  price,  unless  so  gross 
as  to  be  evidence  of  fraud  or  attended  with  ac- 
tual fraud,  surprise,  ignorance,  mistake,  delu- 
sion or  imbecility  of  mind,  caveat  emptor  ap» 
plies,  both  in  courts  of  law  and  equity.  If  the 
party  agree  to  take  real  property  at  a  given  day 
and  is  not  ready  to  receive  it,  the  vendor  may 
set  it  up  at  auction  the  very  next  day,  and.  in 
an  action,  recover  the  difference  between  the 
prices  of  the  two  sales  ;  or  he  may  enforce  the 
contract,  specifically,  in  chancery.  But  what 
does  the  doctrine  amount  to,  that  mere  inade- 
quacy shall  be  a  defense  ?  Do  gentlemen  mean 
to  say  there  must  be  an  exact  equality  ;  and 
abolish  at  one  blow,  the  entire  equity  jurisdic- 
tion upon  this  head  ?  If  not,  what  is  to  be  the 
degree  of  inequality  ?  Shall  it  be  one  fourth, 
one  fifth  or  one  tenth  ?  This,  it  is  said,  must 
453*1  be  referred  to  *the  doctrine  of  discre- 
tion. We  ask,  is  not  such  a  system  dangerous, 
as  being  arbitrary  and  dependent  on  rules,  of 
which  the  party  is  unapprised  till  the  mo- 
ment they  are  promulgated,  a  doctrine  which 
converts  the  bench  of  a  judge  into  the  throne 
of  a  tyrant?  It  is  perfectly  easy  to  see  whether 
a  contract  is  such  as  should  be  performed.  To 
deny  this  is  to  say  we  have  no  moral  sense 
There  is,  then,  no  uncertainty  in  the  rule  for 
which  we  contend  ;  nor  does  it  place  the  mat- 
ter beyond  the  exercise  of  a  legal  and  sound 
discretion,  such  as  may  be  reduced  to  practice. 
There  is,  on  the  other  hand,  an  uncertainty  in 
the  value  of  land,  and  other  articles  of  sale. 
This  must  be  so,  from  the  nature  of  things.  It 
is  a  subject  on  which  witnesses  may  differ  and 
always  do.  If  this  be  the  case  in  England, 
where  the  value  of  real  property  is  very  nearly 
fixed,  how  much  more  so  in  this  country, 
where  it  depends  on  speculation  and  contin- 
gency. 

We  also  admit  that  equity  is  not  bound  to 
decree  performance,  where  the  bargain  is  hard 
and  unconscionable  ;  but  this  does  not  follow 
from  the  price  being  inadequate.  All  the  cases 
which  went  on  this  ground  (perhaps  with  a 
a  single  exception),  besides  mere  inadequacy, 
involved  moral  considerations.  The  Marquis 
of  Normanhy  v .  Ld.  Becklty,  cited  in  5  Vin..  539, 
as  stated  by  the  Chancellor,  is  that  the  con- 
tract must  be  reasonably  fair  in  every  par- 
ticular. This  is  not  a  reported  case.  It  is 
taken  from  the  statement  of  counsel,  unaccom- 
panied with  the  facts  upon  which  it  proceeded. 
The  Chancellor  says  it  was  sanctioned  in  Young 
v.  Clfrk,  Free.  in'Ch.,  538,  but,  in  truth,  that 
was  a  case  of  actual  fraud.  Ld.  Macclesfield 
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says  it  was  "a  shameful  contract,"  which 
marks  his  sense  of  the  moral  turpitude  of  the 
transaction.  The  case  in  5th  Vin.,  549,  pi.  12 
(Inquire  v.  Baker),  does  not  tell  us  what  consti- 
tutes an  unreasonable  contract.  It  purports  to 
have  come  from  Ld.  Harcourt,  though  it  was 
not  found  among  his  manuscripts,  but  among 
those  of  his  secretary.  2  Ves.,  159,  627.  Cases 
coming  from  this  source  have  been  frequently 
treated  as  wanting  all  authority.  This  will  be 
seen  in  Creuze  v.  Hunter,  2  Ves.,  159;  Connolly 
v.  Parsons,  3  Id.,  627,  and  Mortlock  v.  Butter, 
*10Id.,  306,  Sol.  Gen.,arguendo.  Sav-  [*454 
age  v.  Taylor,  Cas.  t.  Talb. ,  234,  is  next  relied 
on  by  the  Chancellor ;  but,  according  to  his 
own  statement,  fraud  was  the  ground  there 
expressly  taken.  The  articles  were  unfairly 
.obtained.  I  do  not  find,  in  that  case,  the  words 
quoted  by  the  Chancellor,  that  it  would  not 
alter  the  case,  even  if  possession  had  been 
given  under  the  articles,  which  may  be  owing 
to  a  difference  in  the  editions  which  we  have 
examined. 

The  Chancellor  next  relies  upon  Thompson  v. 
Harcourt,  2  Bro.  Parl.  Cas.,  416,  and  he  says 
the  bill  was  dismissed,  and  the  decree  affirmed 
in  Parliament,  on  the  ground  of  inequality. 
Now,  strange  as  it  may  seem,  the  bill  was  in 
that  case  sustained,  and  a  specific  performance 
decreed,  as  appears  by  the  case  itself,  both  in 
the  old  ed.  of  Bro.  P.  C.,  Vol.  II.,  p.  415,  and 
in  1  Id.,  Tomlin's  ed.,  193.  In  that  case  the 
parties  agreed,  on  the  day  of  performance,  to 
a  postponement ;  and  an  Act  of  Parliament 
passed,  declaring  the  contract  void,  unless  the 
vendor  had  the  whole  stock,  which  he  con- 
tracted to  sell,  at  the  day.  The  amount  sold 
was  £1,000,  for  the  consideration  of  £9,200. 
Two  objections  were  taken.  1.  Great  inade- 
quacy of  price.  2.  Want  of  the  whole  amount 
at  the  day,  the  vendor  having  on  hand  only 
£290  at  that  time.  For  the  residue  he  relied 
on  his  being  the  owner  of  certain  stock,  as 
trustee,  to  make  up  the  amount ;  but  this  was 
held  not  to  be  within  the  Statute.  Yet  the 
court  decreed  a  specific  execution  as  to  the 
£290,  thus  overruling  the  objection  of  inade- 
quacy, and  leaving  the  case,  so  far  from  being 
against  us,  a  decisive  one  in  our  favor. 

Barnardiston  v.  Lingwood.  2  Atk.,  133.  was 
a  bill,  not  to  execute  but  set  aside  a  contract, 
upon  a  familiar  principle,  that  it  had  been  ob- 
tained from  a  necessitous  remainder-man.  In 
Biixton  v.  Lister,  3  Atk.,  385,  the  remarks  of 
Ld.  Hardwicke,  as  quoted  by  the  Chancellor, 
will  be  seen,  on  an  examination  of  the  whole 
case,  to  apply  solely  to  contracts  concerning 
personal  property.  He  uses  the  general  words 
relied  on  by  the  Chancellor,  as  to  certainty, 
fairness  and  justness,  but  they  have  no  relation 
whatever  to  inadequacy  of  consideration,  as 
will  be  seen  by  adverting  to  the  questions 
raised  in  that  cause.  Yet  he  gives  them  the 
same  *force,  and  quotes  them  nearly  in  [*  1-55 
the  same  language  as  did  the  counsel  in  Mort- 
lock v.  BuUer,  10  Ves.,  301-2.  Nor  did  the 
question  arise  in  Joi/nes  v.  Statham,  3  Atk., 
388.  London  v.  Nash,  1  Ves.,  Sr.,  12  ;  3  Atk., 
512,  S.  C.,  was  a  case  of  peculiar  hardship. 
The  defendant  agreed  to  rebuild  houses  under 
what  is  called  a  building  lease  ;  but,  instead  of 
doing  this  literally,  he  made  extensive  and 
valuable  repairs.  The  effect  of  the  bill  would 
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have  compelled  him  to  pull  down  the  repaired 
houses  ;    which,    the  Lord    Chancellor    said, 
might  be  equal  to  new  ones ;  and,  if  not,  ade- 
quate damages  might  be  given  at  law.     This 
view  of  the  case  shows  that  it  had  nothing  to 
do  with  inadequacy  of  consideration.     In  Un- 
derwood v.  Hitclicox,  1  Ves.,  ST.,  279,  I  admit 
that  Ld.   Hardwicke  lays  stress  upon  inade- 
quacy of  consideration  ;  but  that  was  by  no 
means  the  sole  ground.  The  defendant  articled 
with  his  uncle  for  the  purchase  of  a  copyhold 
in  fee  ;  and  the  plaintiff  soon  after  agreed  with 
the  defendant  to  purchase  of  him.     The  uncle 
surrendered  to  the  nephew' and  his  wife,  and 
to  the  heirs  of  their  bodies,  remainder  to  the 
nephew    in    fee ;    but,    notwithstanding    the 
formal  title,  as  derived  from  the  surrender,  the 
plaintiff  insisted  that  the  defendant  should  ex- 
ecute, the  uncle  being,  in  fact,  a  mere  trustee 
for  the  nephew.     Unless  the  surrender  was 
first  set  aside,  the  defendant  could  not  make  a 
good  title.     The  material  inquiry  was  as  to  the 
legality  of  the  surrender,  therefore,  which,  as 
contended,  was  fraudulent.     Ld.   Hardwicke 
said  the  uncle  intended  it  as  a  bounty  to  the 
family  of  the  nephew,  and  therefore  he  would 
not  set  it  aside  in  favor  of  a  purchaser  who 
should  take  it  away  from  the  family.     1  agree 
that  he  does  afterwards  advert  to  inadequacy, 
as  a  distinct  ground,  and  I  am  willing  the  case 
should  be  considered  an  authority  against  us  ; 
but  it  is  the  only  one.     Faine  v.   Brown,  cited 
in  Ramsden  v.  Hylton,  is  also  relied  upon,  and 
stated  at  large  by  the  ClianceUor;  but  this  is 
not  a  reported  decision.     It  was  merely  cited 
by  counsel,  in  the  course  of  the  argument,  and 
was  not  recognized  as  an  authority,  nor  even 
mentioned  by  Ld.  Hardwicke  in  the  course  of 
456*]  the  argument,  or  examination  *of  the 
principal  case.     No  inadequacy  is  mentioned, 
as  the  ground  of  decision  ;  and  for  aught  that 
appears,  a  full  price  was  given.     Would  the 
court  have  refused  a  decree,  on  the  naked 
ground  of  inconvenience,  which  is  the  only  one 
stated  in  the  case  ?    It  is  not  a  good  authority. 
Day  v.  Newman,  2  Cox,  77,  is,  perhaps,  the 
most  foimidable  case  with  which  we  have  to 
contend.     This  was  cited  by  counsel  in  Mori- 
lock  v.  Butter.  10  Ves.,  293,  300.     The  Chan- 
cellor says  of    it  that  it   "came  before  Ld. 
Alvanley  in  1788,  and  there  was  an  agreement, 
in  writing,  for  the  purchase  of  an  estate  of 
£20,000,  which  was  proved  not  to  be  worth 
above  £10,000.     There  was  no  circumstance 
of  fraud  or  surprise  in  the  case,  and  he  thought 
the  inadequacy  of  price  alone  was  sufficient 
not  to  induce  him  to  decree  a  specific  perform- 
ance."    I  admit  the  Master  of  the  Rolls  does 
appear  to  have  rested  his  decree  on  the  inade- 
quacy ;  but,  on  referring  to  the  case,  the  court 
will  perceive  that  if  there  was  not  fraud,  the 
vendor's  conduct  had  been  such  as  to  deprive 
him  of  all  countenance.     The  sale  was  to  a 
young  man,  the  son,  for  £20,000,  of  an  estate, 
which  had  before  been  offered  to  the  father 
for  £9,000.     The  young  man  was  at  the  vend- 
or's house   and   inveigled  into  the   purchase. 
Though   these  circumstances  were  not  men- 
tioned bv  the  Muster  of  the  Rolls,  they  must 
have  influenced  his  opinion.     He  says  :  "  If  I 
had  any  doubt  about  the  inadequacy  of  the 
price.  I  would  put  it  in  some  mode  of  inquiry; 
but,  as  the  case  stands,  the  value  is  £9,000. 
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And  then  the  question  is,  whether  a  young 
man  shall,  in  this  court,  be  holden  to  a  bargain 
like  this."  Why  mention  the  vendee's  youth, 
if  he  intended  to  rely  solely  on  inadequacy  ? 
Clearly,  because  he  had  been  misled  by  his 
inexperience.  Again;  he  had  such  strong  sus- 
picion of  fraud,  that  on  the  question  coming 
up  as  to  costs,  he  proposed  to  the  plaintiff  that 
he  should  give  up  his  contract,  and  his  bill 
should  be  dismissed  without,  and  the  defend- 
ant's with  costs. "  Why  should  he  doubt  about 
the  costs,  if  the  conduct  of  the  party  had  been 
fair  ?  The  quotation  of  this  case  by  counsel, 
in  Mortlock  v.  Butter,  10  Ves.,  292,  shows  the 
danger  of  trusting  to  their  statement  alone. 
As  cited  by  them,  it  went  on  the  *mere  [*4-57 
ground  of  inadequacy.  This  remark  will  en- 
able us  to  judge  of  the  weight  due  to  Tilly 
v.  Peers,  10  Ves.,  301,  which  is  the  next  case 
relied  upon  by  the  Chancellor,  from  the  mere 
statement  of  Sir  Samuel  Romilly,  counsel  in 
the  cause.  Eyre,  Ch.  B.,  is  there  stated  to  have 
relied  solely  on  the  hardness  of  the  bargain. 
What  degree  of  inadequacy  constituted  the 
hardness  of  the  bargain  does  not  appear.  It 
might  have  been  so  great  as,  per  se,  to  have 
evinced  fraud.  But  this  case  rests  on  the  mere 
authority  of  Sir  Samuel  Romilly,  who  after- 
words, in  Western  v.  Russell,  3  Ves.  &  B.,  187, 
190,  took  directly  the  opposite  ground,  declar- 
ing, in  terms,  that  "  mere  inadequacy  of  price, 
if  "it  had  been  proved,  is  no  ground  for  refus- 
ing a  specific  performance.  It  was  much 
pressed,  certainly,  in  Mortlock  v.  Butter,  but 
the  argument  received  no  countenance  from 
the  Lord  Chancellor. 

Of  White  v.  Damon,  7  Ves.,  30,  Chancellor 
Kent  declares,  "Ld.  Eldon  was  inclined  to 
say,  that  the  sale  by  auction  could  not  be  set 
aside  for  mere  inadequacy  of  price.  This 
was  an  auction  case,  which  undoubtedly  rests 
on  peculiar  grounds,  and  the  ClianceUor  spoke 
of  setting  aside  the  sale.  So  far  the  case  has 
no  application."  The  inference,  from  this 
statement  of  the  case,  is,  that  the  bill  was  filed 
to  set  aside  the  sale.  It  was,  in  fact,  to  com- 
pel a  specific  performance  ;  and  it  was  held 
that  inadequacy  was  no  ground  for  refusing. 
Ld.  Eldon  says  :  "I  am  inclined  to  say,  that 
a  sale  b}T  auction,  no  fraud,  surprise,  &c., 
cannot  be  set  aside  for  mere  inadequacy  of 
price.  It  will  be  very  difficult  to  sustain  sales 
by  auction,  if  this  court  shall  not  sustain  the 
agreement."  This  is  a  very  material  addition. 
Chancellor  Kent  admits  that  the  execution  of 
the  contract  was  rightly  denied  on  other 
grounds,  but  relies  upon  Ld.  Rosslyn's  doc- 
trine, as  evidence  of  the  general  rule,  that  the 
execution  of  a  sale  will  be  denied  merely  for 
inadequacy.  I  read  from  this  opinion,  to 
show  that  this  is  not  so.  Ld.  Rosslyn  says  : 
"This  bill  is  filed  for  a  specific  performance 
of  an  agreement  for  the  sale  of  a  freehold  es- 
tate, &c.  The  facts  *are  very  short.  [*4f>8 
This  lot  was  put  up,  together  with  other  lots, 
part  of  the  same  estate,  at  Gosport.  There 
was  no  bidding  for  that  lot.  There  were 
bidders  for  all  the  other  lots.  After  the 
sale.  Smith,  the  auctioneer,  advanced  £1.090 
to  the  vendor  with  great  security,  for  he  had 
all  the  deposits,  and  the  money  was  to  be  paid 
into  his  hands  for  all  the  other  lots  ;  so  that, 
except  the  temporary  accommodation,  the 

187 


458 


COURT  OF  ERRORS,  STATE  OF  NEW  YORK. 


1824 


vendor,  whom  Smith  knew  to  be  a  distressed 
man,  forced  to  sell,  bad  no  otber  benefit  of 
that  advance.  The  auctioneer,  however, 
chose  to  take  a  better  security  than  he  would 
have  had  as  auctioneer  ;  and  he  chose  to  take, 
as  an  additional  security,  a  conveyance  of  this 
lot,  with  a  power  to  sell,  and  his  receipt  to  be 
a  discharge  for  the  price.  The  manner  in 
which  he  proceeded  was,  after  having  re- 
ceived a  considerable  part  of  the  money  upon 
the  other  lots,  in  1797,  exactly  a  year,  he  puts 
up  this  wharf  and  premises,  situated  at  Gos- 
port.  to  sale  at  Garroway's,  certainly  not  with- 
out the  knowledge,  but  certainly  without  the 
consent  of  the  owner.  The  place  of  sale  was 
not  very  proper,  and  the  time  was  very  rapid. 
The  premises  were  bought  for  £1,120,  and  the 
bill  is  filed  by  the  purchaser.  It  appears  in 
proof,  and  very  distinctly,  that  the  value  of 
the  premises  is  upwards  of  £2,000  a  year.  I 
have  nothing  to  do  with  this  case  in  a  court  of 
equity."  What  then,  is  that  case?  Is  it  not 
the  misconduct  of  the  auctioneer,  in  taking 
advantage  of  a  distressed  man,  which  is  al- 
most solely  relied  upon  as  the  ground  of  the 
decree  ?  Similar  ground  was  taken  by  Ld. 
Eldon,  in  Mortlock  v.  Butter,  10  Ves.,  292. 

Such  are  the  authorities  on  which  the 
CJumcettor  has  founded  his  opinion.  They 
amount  to  this,  and  no  more,  that  chancery 
is  not  bound  to  decree  the  performance  of 
a  hard  and  unconscionable  bargain.  What 
weight  there  is  in  the  conclusion  which  the 
CJutncellor  has  drawn  from  them,  I  shall  not, 
at  present,  stop  to  inquire  further  ;  but  pro- 
ceed to  the  cases  upon  which  we  rely,  the 
greater  part  of  which  have  also  been  passed 
upon  by  the  Chancellor. 

In  Parker  v.  Palmer,  1  Ch.  Cas.,  41,  inade- 
quacy was  the  sole  defense  ;  but  relief  was 
459*]  denied.  I  do  not  rely  much  *on  this 
case.  The  report  of  it  is  obscure  ;  nor  does  it 
appear  whether  the  inadequacy  existed  at  the  j 
sale,  or  arose  afterwards.  In  City  of  London  I 
v.  Richmond,  2  Vcrn.,  421,  423,  the  bill  was  to  ! 
enforce  the  specific  performance  of  a  contract 
to  take  a  lease  at  a  rent  of  £750,  the  real  an 
nual  value  being  only  £300.  The  Cliancellor 
said,  "as  a  beneficial  bargain  will  be  decreed 
in  equity,  so  if  it  happens  to  be  a  losing  bar- ' 
gain,  for  the  same  reason  it  ought  to  be  de- 
creed." In  the  case  (cited  in  Mortimer  v.  Cap- 
per, 1  Bro.  Ch.  Cas.,  158)  by  Ld.  Thurlow,  in 
giving  his  opinion,  the  defense  was,  that  the 
contract  was  to  inclose  for  £20  ;  whereas  it 
was  worth  £200.  This  was  on  a  bill  for  a  spe- 
cific performance,  and  the  inadequacy  was 
admitted  ;  yet  it  was  held  no  defense.  In  the 
argument  of  Mortlock  v.  Butter,  10  Ves.,  298, 
it  is  true  that  Sir  Samuel  Romilly,  and  other 
counsel,  denied  the  authority  of  this  case  ; 
but  the  decision  of  that  cause  shows  that 
court  approved  of  it. 

Adam*  v.  Weare,  1  Bro.  Ch.  Cas.,  567,  is  not 
merely  analogous,  but  exactly  similar,  in  all 
its  material  circumstances,  to  the  present  case, 
except  that  it  was  vastly  stronger  in  the  ex- 
tent of  inadequacy,  winch  was   the  sole  de- 
fense.   The  Master  of  the  Rolls  decreed  a  per-  I 
formance,  and  the  decree  was  affirmed  by  the  ! 
Lord  Chancellor,  who  says  (pp.  568-9):     "I  am  i 
not  very  anxious  to  discuss  the  point,  what  i 
bargains  the  court  will  execute  or  not ;    but  • 
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when  the  court  has  laid  it  down  as  an  article 
of  equity  which  men  shall  obtain  here,  and 
which  they  cannot  obtain  at  law,  that,  instead 
of  damages,  they  shall  have  a  specific  per- 
formance, and  that  every  agreement  must  be 
performed,  unless  something,  at  the  time  of 
making  the  bargain,  or  something  done  since, 
is  to  amount  to  a  waiver  of  it  at  the  time  of 
carrying  it  into  execution  ;  if  you  do  not  con- 
fine yourself  within  that  limit,  there  are  no 
bounds  whatsoever ;  for  rules  ought  to  be 
fixed,  and  it  would  be  calamitous  that  the 
matter  should  rest  upon  such  loose  expres- 
sions as  hard  and  unconscionable  ;  which  ex- 
pressions, unless  they  are  properly  to  be  ap- 
plied, mean  nothing."  Again  (p.  570):  ""it 
does  not  appear  what  the  value  of  the  prem- 
ises would  be,  if  applied  to  the  purpose  of 
working  the  mill.  What  the  advantage  of  it 
might  be  is  not  stated.  Therefore,  I  think 
that  without  entering  *iuto  the  partic-  [*4GO 
ulars  of  the  case,  the  Master  of  the  Rolls  has 
done  right ;  for  no  case  can  be  cited,  where 
parties  have  made  a  bargain  with  their  eyes 
perfectly  open,  and  no  surprise  whatever,  as 
in  this  case,  on  which  the  court  has  refused  to 
decree  a  specific  performance.  Here  is  no 
mistake  of  the  object,  as  in  Hick  v.  Phillips; 
and  as  to  the  greatness  of  the  price,  Adams 
had  a  right  to  ask  a  large  sum,  and  the  other 
had  agreed  to  give  it."  How  strikingly  does 
this  observation  appeal  to  the  common  sense 
of  every  man.  Has  not  any  one  a  right,  not 
merely  legal  and  civil,  but  moral,  to  ask  what 
he  pleases  ?  And  if  another,  with  his  eyes 
open,  and  on  full  deliberation,  consents  to  give 
it,  on  what  ground  can  a  court  of  equity  gain- 
say the  deed,  and  deny  performance  ? 

Cottier  v.  Brown,  1  Cox,  428,  cited  by  the 
Chancellor,  w as  the  case  of  an  agreement  to  sell 
at  £275.  But  the  seller  repented  of  his  bargain, 
on  an  offer,  a  short  time  after,  of  £400.  "The 
parties  bargained  with  their  eyes  open.  It 
was  contended,  on  a  bill  filed  by  the  purchas- 
er for  a  specific  execution,  that  it  was  the  con- 
stant course,  in  courts  of  equity,  to  refuse 
their  assistance  in  enforcing  a  contract,  where 
the  price  was  grossly  below  the  redl  value  ; 
but  the  court  said  "the  parties  bargained  with 
their  eyes  open,  and  that  no  imposition  or  sur- 
prise was  proved  in  the  case  ;  that  Mary  Turn- 
er was  very  well  satisfied  with  her  bargain, 
until  she  found  she  could  get  more  for  the 
premises ;  that  under  these  circumstances, 
mere  inadequacy  of  price  (where  it  cannot  be 
used  as  evidence  of  fraud)  is  not,  of  itself,  suf- 
ficient to  prevent  the  court  from  administer- 
ing its  usual  equity."  Here  was  a  direct  and 
solemn  decision  on  the  very  point  we  are  dis- 
cussing. The  Chancellor  supposes  that  the 
case  went  upon  its  special  circumstances. 
Does  he  mean  to  say,  that  in  order  to  be  re- 
lieved, one  must  express  his  dissatisfaction 
with  the  bargain  immediately?  Is  such  a  doc- 
trine rational,  or  consistent  with  his  own  view 
of  the  case  ?  Will  not  the  injury  be  the  same, 
at  whatever  period  the  error  or  delusion  is 
made  known  ?  How  is  this  case  ?  Ellison 
was  satisfied  to  the  time  of  his  death,  and  this 
controversy  would,  in  all  probability,  never 
have  arisen,  had  he  not  died. 

^Specific  performance,  on  the  ground  [*46 1 
of  inadequacy,  was  resisted  in  Emery  v.  Wase, 
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8  Ves.,  517,  combined  with  the  fact  that  the 
lands  sold  belonged  to  the  defendant's  wife  ; 
but  Ld.  Eldon  said  :  "I  do  not  deny  that  mere 
difference  in  value,  though  considerable,  is 
not  of  itself  a  sufficient  ground  for  refusing  a 
specific  performance  of  a  contract  ;  thus  lay- 
ing down  our  position  in  terms  ;  and  in  Coles 
v.  Trecothick,  9  Ves.,  246,  he  says:  "Inade- 
quacy of  price  does  not  depend  upon  a  person 
giving  pretium  affectionis,  from  any  particular 
motive,  beyond  what  any  other  man  would 
give,  the  reasonable  price.  But  further,  unless 
the  inadequacy  of  price  is  such  as  shocks  the 
conscience,  and  amounts,  of  itself,  to  conclu- 
sive and  decisive  evidence  of  fraud  in  the  trans- 
action, it  is  not  itself  a  sufficient  ground  for 
refusing  a  specific  performance.  The  Chan- 
cellor thinks  this  declaration  not  entitled  to 
much  weight,  because  it  was  said  of  a  sale  at 
auction  ;  but  the  observation  was  general,  and 
not  intended  to  be  confined  to  sales  at  auction. 
The  Lord  Chancellor  speaks  of  such  inadequacy 
as  will  shock  the  conscience ;  but  sales  at 
auction,  at  whatever  undervalue,  cannot,  with 
any  propriety,  be  treated  as  having  such  an 
effect.  This  is  plain  from  the  manner  in 
which  the  same  Chancellor  treated  the  same 
subject  in  the  previous  case  of  White  v.  Damon, 
7  Ves.,  30,  where  he  considers  auction  sales 
as  standing  on  peculiar  grounds,  not  to  be 
governed  by  inadequacy.  The  rule  was  also 
laid  down  by  him  in  Coles  v.  Trecolhick,  as  one 
applicable  to  all  cases. 

In  Burrows  v.  Lock,  10  Ves.,  470,  the  de- 
fendant, by  will,  had  a  ninth  share  of  the 
residue  of  a  testator's  estate  in  the  hands  of  a 
trustee,  worth  £288  ;  and  being  indebted  to 
the  plaintiff,  agreed  to  assign  his  interest  at 
£132,  being  apprised  before  the  agreement  of 
the  amount  due  to  him.  On  a  bill  filed  to  en- 
force an  assignment,  this  was  resisted  on  the 
ground  of  inadequacy  ;  but  the  Master  of  the 
Rolls  said :  "I  do  not  know,  if  fraud  is  out 
of  the  case,  that  I  can  set  aside  this  contract, 
or  refuse  to  act  upon  it,  merely  on  the  ground 
of  inadequacy  of  price  ;"  and  he  overruled  the 
objection,  and  decreed  according  to  the  prayer 
of  the  bill.  It  may  be  objected  that  the  Master 
462*]  of  the  Rolls  speaks  of  *setting  aside 
contracts  ;  but  from  the  nature  of  the  contro- 
versy, thin  must  have  been  a  mere  mistake  of 
words.  He  could  mean  no  other  than  deny- 
ing a  decree  of  performance.  This  is  a  very 
strong  case.  The  plaintiff  had  obtained  a  con- 
tract for  the  assignment,  from  the  cestui  que 
trust,  and  was  under  the  necessity  of  going  to 
a  court  of  equity  to  enforce  a  specific  perform- 
ance ;  but  his  remedy  would  have  been  nearly 
the  same  at  law,  so  far  as  the  amount  of  the 
recovery  was  concerned  ;  and  he  would  have 
been  left  to  law,  had  he  not  come  plainly 
within  the  rules  upon  which  chancery  decrees 
performance.  The  price  was  palpably  inade- 
quate ;  yet  he  was  compelled  to  perform.  Nor 
let  it  be  objected  that  the  subject  was  personal 
property.  This  is  a  still  stronger  feature  in 
our  favor ;  for  specific  performance,  is,  in  such 
a  case,  much  less  favored  than  in  cases  of  real 
property. 

We  also  rely  upon  Cadman  v.  Horner,  18 
Ves.,  10.  This  also  involved  the  question  of 
inadequacy.  The  value  of  the  property  agreed 
to  be  conveyed  was  £1,200,  and  the  price  to  be 
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given  £600.  The  Master  of  the  Rolls  would, 
however,  evidently  have  decreed  performance, 
notwithstanding  the  inadequacy,  had  it  not 
been  that  the  vendee  had  been  guilty  of  mis- 
representation. 

The  last  case  relied  upon  by  the  Chancellor, 
is  Western  v.  Rusxell.  3  Ves.  &  B.,  187,  before 
Sir  Wm.  Grant.  Master  of  the  Rolls,  who  de- 
clares that  "it  is  unnecessary  to  determine,  as 
a  general  question,  whether  inadequacy  of 
price  might  or  might  not  be  a  ground  for 
refusing  performance  ;  the  case  before  the 
court  being  that  of  the  proprietor  of  an  estate 
not  alleged  to  have  been  under  any  incapacity, 
or  deficiency  of  judgment,  or  to  have  b'een 
led,  by  accident  or  design,  into  a  misrepresen- 
tation of  the  value."  The  general  question 
there,  then,  was  not  passed  upon  ;  and  to  make 
it  an  authority  for  the  decree,  in  this  case,  it 
must  be  taken  for  granted  that  the  question  of 
inadequacy  could  never  arise,  without  being 
blended  with  others. 

Are  this  court,  then,  prepared  to  say,  with 
the  Chancellor,  there  is  a  very  great  weight  of 
authority  against  us  ?  Take  a  summary  of 
the  cases  upon  which  he  relies.  Young  v.  Clerk 
*was  a  case  of  fraud  London  v.  Na«h,  [*463 
does  not  present  the  question,  and  in  Paine  v. 
Brown  the  question  of  inadequacy  did  not 
arise,  for  the  price  was  not  unequal.  Day  v. 
Newman  contained  other  circumstances.  Tilly 
v.  Peers  rests  upon  the  quotation  of  counsel, 
and  in  White  v.  Damon  the  ground  was  oppres- 
sion and  injustice  ;  so  that  he  is  reduced  to  the 
single  case  of  Underwood  v.  Hitchcox,  1  Ves., 
279,  which,  alone,  is  a  direct  authority  in  sup- 
port of  his  opinion. 

On  the  other  hand,  we  present  to  the  court, 
not  authorities  extracted  from  the  statements 
of  counsel,  or  loose  dicta  of  judges,  but  eight 
cases,  in  which  the  objection  of  inadequacy 
was  distinctly  taken,  and  overruled,  viz.  : 
Parker  v.  Palmer,  1  Ch.  Gas. ,  41  ;  London  v. 
Richmond,  2  Vern.,  421,  3;  the  case  cited  in 
Mortimer  v.  Capper,  1  Bro.  Ch.  Cas.,  158  ; 
Thompson  v.  Harcourt,  2  Bro.  P.  C.,  415  ;  Col- 
lier v.  Brown,  1  Cox,  428 ;  Emery  v.  Wane,  8 
Ves.,  517  :  Cole*  v.  Trecothick,  9  Ves.,  246,  and 
Barrowes  v.  Lock,  10  Ves.,  470. 

This  is  not  all.  Numerous  other  cases  are 
not  susceptible  of  explanation,  if  the  ideas  of 
the  Chancellor  be  correct.  He  takes  the  naked 
position  that  inadequacy,  alone,  is  enough  to 
stamp  the  case  with  the  character  of  hardship, 
&c.  Now  take  the  numerous  class  of  cases 
which  relate  to  sales  at  auction,  and  inade- 
quacy arising  from  subsequent  circumstances, 
with  cases  in  which  pretinm  affectionis  is  given. 
All  these  are  anomalous,  if  the  C hancellor's 
reasoning  be  correct.  He  admits,  however, 
that  it  does  not  apply  to  sales  at  auction  ;  but 
on  what  ground  do  courts  refuse  to  set  these 
aside  for  inadequacy  ?  Not  of  public  policy  ; 
because  they  may  be  set  aside,  if  fraud  inter- 
vene ;  but  because  the  sale,  being  open  and 
public,  and  the  parties  having  a  full  chance 
to  inform  themselves,  fraud  is  not  to  be  pre- 
sumed from  inadequacy,  whatever  it  may  be. 
The  sume  reasons  apply  to  every  fair  sale, 
where  parties  act  understand  ingly.  Again  ; 
where  the  property  is  deteriorated  in  value, 
from  subsequent  circumstances,  as  in  Pojw  v. 
Root*,  7  Bro.  P.  C.,  118;  Mortimer  v.  Capper, 
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1  Bro.  Ch.  Cas.,  156,  and  Jwkton  v.  Lever,  8  j 
Bro  Ch  Cas.,  604.  be  the  inadequacy  what  it  j 
4«4»]  *may,  yet  the  contract  will  be  enforced ; 
and  the  reason  is,  because,  from  the  nature  of 
the  transaction,  every  presumption  of  fraud  is 
repelled.  So.  where  the  property  is  purchased 
with  the  view  to  a  speculation,  as  in  Adams  v. 
Wenre  1  Bro.  Ch.  Cas.,  569,  cited  to  this  point, 
1  Madd  Ch..  824.  Inadequacy  can  never  be  a 
mere  abstract  question,  but  must  always  de- 
pend upon  the  motives  and  circumstances 
Whenever  these  are  peculiar,  they  are  placed 
on  the  ground  of  pretium  affeetionU,  where  in- 
adequacy, to  any  degree,  is  no  reason  for  deny- 
ing performance. 

In  the  civil  law,  as  stated  by  the  Chancellor, 
a  contract  for  the  sale  of  land  was  rescinded 
by  judicial  authority,  though  made  in  good 
faith,  if  the  price  was  below  half  the  value. 
But  it  will  be  seen,  by  1  Evans  Poth.,  22,  that, 
even  by  that  law,  pretium  affectionis  is  ex- 
cepted.'  Why  such  an  exception,  if  the  Chan- 
cellor be  correct  ?  If  inadequacy  is  enough, 
there  is  no  propriety  in  the  exception.  Is  it 
not  obvious  that  the  reason  of  the  civil  law  and 
our  own  is  the  same,  viz.  :  the  presumption  of 
fraud,  which  may  be  repelled  by  showing  the 
motive,  and,  in  our  own  law,  any  other  cir- 
cumstances ? 

[Here  the  counsel  examined  the  facts  relied 
upon  to  show  that  the  case  was  within  two  of 
the  exceptions  to  the  rule  which  makes  even 
gross  inadequacy  evidence  of  fraud,  viz.  :  that 
the  purchase  was  viewed  by  Ellison  as  a  specu- 
lation, from  the  general  belief,  prevailing  at 
the  time  of  the  bargain,  that  the  U.  S.  Navy 
Yard  would  be  established  at  Newburgh  ;  and 
also  that  it  came  within  the  exception  of  the 
pretium  affectionis,  Ellison  having  previously 
bousht  the  other  two  thirds  of  the  property, 
and  having  ample  means  for  improving  the 
whole,  and  rendering  it  valuable  to  him  far 
beyond  the  price  which  he  gave.  See  opinion 
of  "Sudam,  tienator,  pout.] 

It  is  not  competent  for  the  respondents  to 
insist  on  artifice  or  misrepresentation.  No 
such  defense  was  set  up  by  the  answer  ;  nor  is 
it  there  pretended  that  Ellison  was  incapable 
of  contracting.  All  the  answer  says  is.  that 
he  was  occasionally  incapable  of  business  ;  but 
this  was  with  a  view  to  answer  our  excuse  for 
not  tendering  the  deed  at  the  day.  The 
Chancellor  is  not  correct  in  supposing  this  to 
465*]  have  been  set  *up  as  matter  of  de- 
fense. Independently  of  the  purpose  for 
which  it  was  introduced,  what  do  the  words 
import  ?  Do  they  not  imply  that  Ellispn  was, 
generally,  capable  of  business  ?  Suppose  we 
should  say  that  his  His  Honor,  the  Chancellor, 
was  occasionally  incorrect ;  that  he  occasion- 
ally quoted  cases,  omitting  the  material  cir- 
cumstances ;  that  he  occasionally  did  this 
without  examining  the  original  cases,  but 
relied  on  the  quotations  of  counsel  ;  that  he 
occasionally  cited  cases  as  being  against, when 
they  were  for  us  :  would  this  be  to  deny  his 
general  accuracy,  or  that  he  was  usually  labo- 
rious and  successful  ? 

Drunkenness  can  certainly  constitute  no 
defense,  unless  the  party,  on  becoming  sober, 
disavows  the  contract.  This  is  not  proved  or 
pretended.  So  far  from  it,  there  is  no  doubt 
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that  Ellison   displayed,  through  the  business, 
more  than  ordinary  prudence  and  capacity. 

The  Chancellor  relies  upon  the  mortgage  as 
another  circumstance  in  the  defense,  which 
ought  to  be  taken  into  consideration.  I  do 
not  know  whether  he  means  that  this  alone 
would  form  a  bar ;  or  that  it  is  to  be  connected 
with  inability  and  inadequacy,  and  that  the 
whole,  conjunctly,  are  to  preclude  the  relief 
sought,  or  any  two  of  them  are  to  have  this 
effect.  But  if  neither,  separately,  would  do 
this,  how  could  their  union  do  it  V  There  may 
be  circumstances  connected  with  inadequacy 
which  would  require  the  court  to  deny  a  spe- 
cific execution  ;  but  they  are  all  moral  consid- 
erations. If  inability  to  make  a  title  at  the 
day,  alone,  is  relied  on,  I  have  only  to  express 
my  astonishment ;  for  there  is  no  doctrine 
better  settled  than  that  this  is  no  bar  ;  and,  in 
nine  instances  out  of  ten,  the  only  inquiry  is. 
whether  a  title  can  be  made  at  the  time  of  the 
decree.  I  admit  that  neglect  without  excuse, 
followed  by  great  delay,  may  grow  into  a 
waiver.  So  Ellison  might  have  rescinded  the 
bargain,  by  dissent,  if  there  had  been  a  de- 
fault in  tendering  the  deed  without  a  proper 
excuse.  But  so  Tar  from  dissenting,  he  left 
us  in  quiet  possession.  In  relation  to  this  part 
of  the  case,  the  Chancellor  says  he  should 
have  tendered  the  deed  ;  for  Ellison  was  com- 
petent to  do  business,  though  he  *had  [*46O 
just  declared  that,  for  two  years  before  his 
death,  he  was  incompetent.  This  was  while 
incompetency  was  necessary  for  another  head 
of  the  defense.  When  our  failure  depends 
upon  his  competency,  the  fact  is  changed,  and 
by  the  magic  power  of  the  Chancellor  he  is 
suddenly  healed.  If  competency  was  im- 
portant at  any  point  of  the  transaction,  it  was 
so  at  the  period  when  the  deed  was  to  have 
bcc  n  6  x  GC  u  t  PC! 

In  Langford  v.  Pitt,  2  P.  Wms.,  631,  the 
Master  of  the  Rolls  says :  "  It  is  sufficient  if 
the  party  entering  into  the  articles  to  sell  has 
a  good  title  at  the  time  of  the  decree,  the 
direction  of  the  court  being,  in  all  these  cases, 
to  inquire  whether  the  seller  can,  not  whether 
he  could  make  a  title  at  the  time  of  executing 
the  agreement."  He  refers  to  the  case  of  Lord 
Stovrton  v.  Sir  Thomas  Meers,  in  which  the 
Ld.  Stourton,  at  the  time  of  the  articles  for  a 
sale,  or  even  when  the  decree  was  pronounced, 
could  not  make  a  title,  the  reversion  in  fee 
being  in  the  Crown  ;  and  yet  the  court  in- 
dulged him  with  time  more  than  once  for  the 
getting  in  this  title  from  the  Crown,  which 
could  not  be  effected  without  an  Act  of  Par- 
liament to  be  obtained  in  the  following  Ses- 
sions. However,  it  was  at  length  procured, 
and  Sir  Thomas  Meers  decreed  to  be  the  pur- 
chaser. The  same  point  was  resolved  in 
Wynn  v.  Morgan,  7  Ves. ,  202. 

SCDAM,  Senator.  His  Honor,  the  Chancellor, 
appears  to  admit  this  to  be  the  practice  at  the 
close  of  his  opinion.  He  says  he  heard  no 
evidence  upon  the  title ;  because  it  is  the 
course  of  the  court  to  refer  the  inquiry  on 
that  head  to  a  master. 

Mr.  Dwr.  True.  This  is  only  another 
inconsistency.  Notwithstanding  this  admis- 
sion of  the  'Chancellor,  I  see  the  want  of  title 
is  inserted  among  the  printed  points  upon  the 
other  side.  No  position  is  better  settled  than 
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that  a  good  title  in  the  grantor  at  the  time  of 
the  decree  is  sufficient.  No  point  of  practice 
is  more  familiar.  In  Wynn  v.  Morgan,  7 
Ves.,  208,  it  was  said  by  the  Master  of  the 
Rolls  that  the  defendant  did  not  allege  that 
the  execution  at  the  day  was  material  to  him, or 
that  he  considered  it  so ;  but  merely  that  at 
the  day  a  good  title  could  not  be  made.  He 
467*]  would  not  *say  that  a  plaintiff  could 
come  into  court  with  a  title  at  any  distance  of 
time,  though  he  had  none  when  the  contract 
was  made,  or  should  have  been  executed  ;  but 
he  said  he  was  called  on  to  say,  that  if  he 
could  not  make  a  title  at  the  time  fixed  on,  he 
never  could  come  for  an  execution.  That,  he 
said,  would  contradict  the  whole  current  of 
authorities,  and  would  oppose  the  uniform 
practice  ;  there  was  not  a  single  instance  of 
the  objection  having  prevailed,  when  so 
nakedly  stated.  TJie  Marquis  of  Hertford  v. 
Boore,  5  Ves.,  720,  S.  P.  And  in  Mortlock  v. 
Buller,  10  Ves.,  292,  one  of  the  cases  cited  by 
the  Chancellor,  Ld.  Eldon.  at  p.315,  lays  down 
the  same  doctrines  as  perfectly  unquestion- 
able. 

Mr.  J.  V.  Henry,  same  side,  said  he  would  I 
apprise  the  counsel   for  the  respondents  that 
he  should,  in  his  reply,  rely  upon  the  follow- 
ing authorities  in  addition  to  those  cited  by 
his  associate  counsel : 

To  show  that  the  mortgage  was  no  impedi- 
ment to  a  specific  execution,  Jenkins  v.  Hiles, 
6  Ves.,  646  ;  Clute  v.  Robison,  2  Johns.,  595  ; 
Hepburn  v.  Auld,  5  Cr.,  262. 

That  the  want  of  a  remedy  at  law  is  a  rea- 
son for  granting  relief  in  equity,  NewJ.  on 
Cont.,  89  ;  Flint  v.  Brandon,  8  Ves.,  163,  per 
Master  of  the  Rolls. 

As  to  the  objection  on  the  ground  of  inca- 
pacity by  reason  of  intoxication,  1  Pow.  on 
Cont.,  29,  30,  and  1  Madd.  Ch.,  239,  Am.  ed. 
1817  ;  Cook  v.  Clayworth,  18  Ves.,  12. 

That  incapacity  is  not  in  issue,  James  v. 
M'Kernon,  6  Johns.,  543. 

Mr.  Talcott,  Atty-Gen.,  for  the  respondents; 
Mr.  S.  Jones,  same  side.  It  will  be  important 
to  remember,  that  the  bill  was  filed  in  the 
court  below,  not  to  set  aside,  but  enforce  the 
specific  execution  of  the  contract.  In  this 
character,  it  invoked  the  extraordinary  powers 
of  the  court,  and  conferred  the  right  and  duty 
of  taking  into  consideration  every  circum- 
stance, which  might  render  the  interposition 
of  the  court  unconscientious  or  inequitable. 
Though,  perhaps,  not  intoxicated  at  the  time, 
Ellison  had,  for  several  years,  been  in  habits 
of  intoxication  ;  the  price  was  grossly  inade- 
4<i8*]  quate,  *and  Ihe  Chancellor  w&s  of  opin- 
ion that  it  was  not  right,  upon  the  facts,  to 
decree  a  specific  execution  against  these  infant 
heirs.  Does  this  refusal  deserve  the  epithets 
bestowed  upon  it  ?  Does  it  deserve  to  be 
called  the  exercise  of  a  power  dangerous  and 
tremendous  in  its  consequences,  as  referring 
everything  to  discretion,  and  erecting  the 
seat  of  a  judge  into  the  throne  of  a  tyrant  ? 
What  does  the  language  of  the  Chancellor 
amount  to  ?  Merely  that  one  going  into  this 
court  has  not  a  right  ex  debito  ju»litm  to  de- 
mand the  execution  of  a  contract,  because, 
according  the  doctrines  of  a  court  of  law,  it 
might  be  made  the  subject  of  an  action  ;  but 
that  he  has  a  right  to  examine  the  circum- 
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stances  under  which  it  was  made,  and  be 
guided  by  these.  This  is  by  no  means  a  novel 
doctrine,  nor  is  it  without  the  most  direct  and 
ample  authority  in  its  support.  In  Howorih  v. 
Deem,  1  Eden,  355,  the  enforcing  specific  exe- 
cution is  treated  as  mere  matter  of  discretion. 
So  in  Atty-Gen.  v.  Day,  1  Ves.,  Sr.,  221,  222, 
even  where  there  is  no  remedy  at  law  ;  and 
Underwood  v.  Hitchcox,  1  Ves. ,  769,  S.  P.  So 
in  Bromley  v.  Jefferei/s,  Prec.  in  Ch.,  138  ;  and 
Carberry  v.  Taiinehlll,  1  Harr.  &  J.,  224. 

In  Perkins  v.  Wright,  3  Harr.  &  M'H.,  326, 
it  is  recited  in  the  decree  as  an  established 
principle  in  chancery,  that  a  decree  for  a  spe- 
cific performance  of  any  contract  whatever  is 
not  a  matter  of  course,  but  rests  entirely  in  tie 
discretion  of  the  court,  upon  a  consideration 
of  all  the  circumstances  ;  that  the  Chancellor 
was  acquainted  with  no  precedent  of  a  decree 
for  such  a  performance,  where  either  the  con- 
tract appeared  hard  or  unreasonable  in  itself, 
or  where,  from  a  material  change  of  circum- 
stances since  the  contract,  the  performance 
would  be  attended  with  peculiar  hardship  on 
the  defendant,  it  being  the  invariable  practice 
of  the  court,  in  such  case,  to  refer  the  com- 
plainant to  his  remedy  at  law."  Simmons  v. 
Hill,  4  Harr.  &  M'H.,  258,  contains  this  re- 
mark :  "  How  often  is  it  necessary  to  repeat, 
that  when  a  contract  is  established,  even  by 
admission,  it  is  still  a  matter  of  sound  discre- 
tion, whether  or  not,  under  all  circumstances, 
a  performance  shall  be  decreed."  The  [*469 
doctrine  represented  as  being  fraught  with 
such  direful  consequences,  thus  comes,  on 
examination,  to  be  a  rule  so  well  established, 
and  so  equitable,  that  no  one  can  mistake  it ; 
and  none  can  deny  its  excellence. 

It  is  said  the  Chancellor  has  inverted  cases  ; 
that  peculiar  circumstances,  essential  to  their 
decision,  are  not  mentioned  by  him.  On  ex- 
amination, it  will  be  found  he  can  be  defended 
from  these  imputations.  But  before  I  proceed 
to  examine  the  cases  cited  by  him,  I  call  upon 
the  court  to  view  some  of  the  leading  features 
of  the  transaction  it  becomes  necessary  to  in- 
vestigate. [The  counsel  here  considered  the 
evidence,  as  to  the  circumstances  from  which 
the  contract  arose,  the  inadequacy  of  value, 
and  the  incumbrance  upon  the  Newburgh  lots, 
and  asked]:  Ou^ht  such  a  contract  to  be  car- 
ried into  execution,  unless  some  imperious 
rule  of  the  court  demands  it  ? 

It  becomes  necessary  to  examine  the  prin- 
ciples upon  which  courts  of  equity  proceed,  in 
decreeing  a  specific  performance.  They  oper- 
ate in  a  two-fold  way,  according  to  the  justice 
and  equity  of  the  case.  They  either  rescind 
the  contract,  and  deprive  the  party  of  all 
remedy,  or  simply  deny  all  interference.  Cir- 
cumstances which  authorize  the  hitter  course 
need  not  be  so  strong  as  those  which  warrant 
the  former.  In  the  former  cases,  courts,  both 
of  law  and  equity,  have  concurrent  jurisdic- 
tion, as  in  cases  of  fraud,  against  which  either 
may  relieve  ;  and  the  only  difference  is  in  the 
remedy — a  court  of  equity  canceling  the  in- 
strument, and  destroying  all  remedy,  and  a 
court  of  law  merely  refusing  to  enforce  it.  A 
court  of  equity  sets  aside  and  annuls  the  in- 
strument, therefore  ;  and  upon  slighter  circum- 
stances of  impeachment,  it  may  merely  refuse 
to  carry  it  into  execution  ;  or,  as  is  often  done. 
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modify  the  relief  sought.  In  the  latter  case,  it 
merely  refuses  the  cumulative  relief  of  a  court 
of  equity,  but  leaves  the  party  to  his  remedy 
at  law.  if  he  has  any.  It  follows,  from  the 
nature  of  the  subject,  that  the  grounds  of  relief 
are  different  in  the  two  jjiven  cases,  of  enforc- 
ing or  setting  aside.  It  is  absurd  to  say  that  a 
coiirt  of  equity  will  require  the  same  evidence, 
to  turn  a  party  round  to  his  legal  remedy,  on 
47O*]  the  one  hand,  *or  cancel  all  remedy 
on  the  other,  by  going  a  step  farther,  rescind- 
ing the  instrument,  and  declaring  that  it  ought 
not  to  be  enforced  anywhere.  This  distinction 
has  always  been  recognized,  from  the  origin 
of  chancery  jurisdiction  over  contracts.  Sao- 
am  v  Taylor,  Cas.  t.  Talb..  234  ;  Day  v.  Neio- 
man,  2  Cox,  77  ;  Mortlock  v.  Duller,  10  Ves., 
293  :'  Dati»  v.  Symonds,  2  Cox,  406.  So  of  all 
the  cases  wherever  the  question  has  arisen. 
The  different  degrees  of  evidence  are  regulated 
by  the  different  effect  and  operation  of  the 
decree  in  the  two  given  cases.  A  decree  to  set 
aside  a  contract  may  be  bottomed  on  fraud, 
proved  in  a  variety  of  ways.  One  is  inade- 
quacy, so  gross  as  to  warrant  the  inference  of 
fraud,  according  to  the  cases  cited  on  the  other 
side.  It  must,  then,  be  such  as  to  shock  the 
judgment  of  rational  men.  Where  the  object 
is  net  to  annul  the  contract,  but  induce  the 
court  to  say  it  shall  not  be  specifically  per- 
formed, the  inadequacy  need  not  be  so  strik- 
ing ;  and  when  the  court  require  the  same  evi- 
dence in  both  cases,  they  confound  and  de- 
stroy a  well  settled  and  ancient  distinction. 
Why  should  that  strong  proof  be  required,  to 
secure  the  neutrality  of  the  court,  which  is 
necessary  to  set  aside  the  contract  ?  The  very 
reason  why  chancery  sends  the  party  back  to 
a  court  of  law,  presupposes  that  the  contract 
is  valid,  and  not  to  be  set  aside  ;  and  to  call 
for  the  proof  of  fraud,  in  such  a  case,  is 
absurd.  It  is  calling  for  what  destroys  the 
instrument,  in  order  to  warrant  the  sending  it 
to  another  forum,  with  a  view  that  it  may  be 
enforced,  though  to  a  less  rigorous  extent.  It 
may  be  difficult  to  lay  down  any  general  rule, 
by  which  this  class  of  cases  are  to  be  governed ; 
but  thus  much  may  be  said,  that  before  the 
Court  of  Chancery  will  lend  its  gratuitous  aid 
to  compel  the  execution  of  a  contract,  it  will 
be  satisfied  that  the  contract  is,  beyond  all 
doubt,  just  and  fair.  The  matter  must,  then, 
as  the  Chancellor  says,  rest  in  sound  judicial 
discretion.  That  such  is  the  rule,  is  established 
by  a  multitude  of  adjudged  cases,  some  of 
which  have  been  cited  by  the  Chancellor,  and 
some  of  which  be  did  not  think  it  important 
to  cite.  In  Johnnon  v.  Notl,  1  Vern,  271,  de- 
cided in  1684.  Hill  purchased  of  Nott  a  rever- 
sion, at  an  under  value.  At  first  the  contract 
47  1  *]  was  set  aside,  but  the  Lord  *Keeper 
reversed  that  decree.  Then  a  bill  was  filed  to 
enforce  it ;  but  this  was  denied  by  the  Lord 
Keeper,  who  said:  "  Upon  the  first  hearing, 
on  Nott's  bill,  he  thought  it  a  hard  case, 
though  he  did  not  see  sufficient  reason  to  set 
aside  the  contract ;  "  but,  as  to  the  plaintiff's 
bill,  he  said,  "a  contract  which  carries  an 
equity,  to  have  it  decreed  in  specie,  ought  to 
be  above  all  objection."  As  to  purchases 
made  of  heirs,  the  subject  in  relation  to  which 
he  speaks,  I  admit  the  courts  are  more  strict 
than  where  the  party  is  in  an  independent 
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situation  ;  but  the  case  shows  that  there  may 
exist  such  inadequacy  as,  though  not  evidence 
of  fraud,  and  calling  upon  the  courts  to  set 
aside  the  contract,  yet  they  will  be  sufficient  to 
warrant  them  in  refusing  to  give  it  effect. 

It  is  said,  that  the  expressions  "hard"  and 
"  unreasonable"  could  not  be  applied  to  sim- 
ple inadequacy  ;  but  the  import  is  perfectly 
applicable,  not  only  in  common  sense,  but  upon 
authority.  What  do  courts,  and  everybody 
else  understand,  when  it  is  said  that  a  neighbor 
has  made  a  hard  bargain  ?  Is  it  not,  simply, 
"  that  he  has  given  too  much  for  the  whistle?'' 
Johnson  v.  Nott,  1  Vern,  271,  is  an  authority  to 
show  its  legal  meaning.  In  The  Marquis  of 
Normanby  v.  Beckley,  5  Vin.,  539,  Ld.  Somers, 
C.,  had  said,  long  before,  that  "the  court 
would  not  carry  agreements  into  execution, 
unless  the  contract  was  reasonable  and  fair  in 
every  particular  "  Nor  is  this  case  answered, 
by  saying  it  was  a  quotation  of  counsel,  or 
questioning  the  manner  in  which  it  found  its 
way  before  the  public.  The  same  distinction 
was  sanctioned  by  Green  v.  Green,  5  Vin., 
538,  in  the  House  of  Lords,  A.  D.  1710  ;  und 
the  same  point  is  advanced  in  the  Grounds  and 
Rudiments  of  Law  and  Equity,  76.  Whether 
Young  v.  Clerk,  Prec.  in  Ch.,  538,  involved 
actual  fraud  and  corruption  or  not,  these  were 
not  at  all  relied  upon  in  the  decision.  Ld. 
Macclesfield  said  he  was  "clear  of  opinion  that 
this  court  was  not  bound  to  decree  a  specific 
execution  of  articles,  where  they  appeared  to 
be  unreasonable,  or  founded  on  fraud,  or 
where  it  would  be  unjust  or  unconscionable  to 
assist  them  ;  that,  from  the  circumstances  of 
this  case,  these  articles  were  plainly  of  that 
sort ;  that  though  tuere,was  no  direct  fraud 
proved,  yet,  from  the  great  undervalue  of  the 
*land,  and  that,  too,  without  any  ex-  [*472 
pense  whatsoever  on  the  plaintiff's  part,  it  ap- 
peared to  him  to  be  an  unreasonable  and 
shameful  contract ;"  thus  putting  it  distinctly 
on  the  value  of  the  land.  Are  the  counsel 
correct,  in  saying  the  inadequacy  was  so  gross 
as  to  evince  fraud  ?  The  court  said  not — that 
there  was  no  actual  fraud — and  is  it  fair,  in 
determining  the  weight  of  a  case,  to  imagine 
circumstances  which  might  have  been,  but 
were  not  taken  in  to  consideration  ?  The  Chan- 
cellor is  not  alone  in  this  exposition  of  Young  v. 
Clerk.  The  same  case  is  cited  in  Hick  v.  Phil- 
lips, Prec.  in  Ch.,  575,  and  the  reason  of  it 
given.  The  defendant,  in  that  case,  articled 
to  purchase  of  the  plaintiff  an  estate,  at  35 
years,  paying  £50,  the  whole  estate  being  rep- 
resented to  be  freehold  ;  whereas  a  part  was 
copyhold.  The  plaintiff  covenanted  to  convey, 
on  payment  of  the  purchase  money  ;  but  be- 
cause a  part  was  copyhold,  the  defendant  re- 
fused to  go  on,  and  the  Lord  Chancellor  re- 
fused to  decree  an  execution.  He  said  "courts 
of  equity  were  not  hound  to  assist  contracts 
which  were  harsh  and  unequitable,  or  were  at- 
tended with  such  circumstances  as  would  be  a 
hardship  on  the  defendant ;  that  the  case  was 
proper  for  a  jury  at  law.  who  could  mitigate 
the  damages,  according  to  the  circumstances, 
which  a  court  of  equity  could  not ;  and  he  left 
the  plaintiff  to  make  the  most  of  it  at  law.  It 
is  added,  that  the  plaintiff,  in  strictness,  could 
not  perform.  This,  by-the-by,  also  shows  that 
the  rule  of  standing  or  leaving  a  party  to  his 
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•chance  at  law  does  not  depend  upon  the  ques- 
tion, whether,  from  what  appears,  he  has  a 
remedy  there  or  not.  The  case  goes  on,  and 
the  case  of  Young  v.  Clerk  was  cited,  wherein 
the  overvalue  of  the  land  was  the  reason  the 
-court  would  not  decree  an  execution  of  leases  ; 
and  for  the  same  reason,  ought  not,  for  the 
overvalue  o'f  the  money  in  this  case  ;  and  there- 
fore dismissed  the  bill."  This  was  within  two 
years  after  the  decision  in  Young  v.  Clerk.  The 
court  not  only  declare  that  case  to  have  gone 
-on  the  value  of  the  land,  but  they  take  the 
same  ground  themselves. 

We  are  told  that  the  CJumcellor  has  exactly 
inverted  the  case  of  Thompson  v.  Harcourt; 
that  a  specific  execution  was  decreed  pro  tanto; 
but  it  is  the  counsel  who  are  mistaken.  There 
4:73*}  *were  two  agreements  for  the  transfer 
of  the  stock.  The  last,  which  was  made  Oct. 
5,  1720,  provided  that  the  appellant  should,  at 
the  next  opening  the  books  after  Christmas, 

1720,  upon  payment  of  £9,200,  transfer  to  the 
respondent  £1,000  South  Sea  stock ;  and  the 
respondent  covenanted  to  pay  the  £9,200  on 
that  day,  and  bound  himself  to  this  in  a  pen- 
-alty  of  £6,000.     This  was  the  contract  in  ques- 
tion.    The  appellant  not  having  the  stock  on 
hand  at  the  time  of  the  contract,  except  £290, 
afterwards  procured  and  tendered  it  at  the 
opening  of  the  books.    Being  refused,  he  sued 
the  respondent  at  law  in  the  Exchequer  ;  and 
the  respondent  filed  his  bill  in  the  same  court 
for  relief  against  the  contract  and  the  penalty. 
It  went  through  several  stages  ;  and,  in  the 
meantime,  the  Act  of  Parliament  passed,  as 
mentioned  on  the  other  side.     In  Mich.  Term, 

1721,  the  vendor  filed  a  cross-bill  to  compel  the 
specific  execution,  and  the  case  then  stood 
thus  :  the  vendee's  bill  was  to  have  the  agree- 
ment canceled  in  consequence  of  the  bursting 
of  the  bubble,  while  the  vendor's  bill  was  to 
have  a  specific  performance  ;  but  the  decree 
was  in  favor  of  the  vendee,   who  sought  the 
rescission  of  the  contract,  on  the  ground  that 
it  was  void,  except  as  to  the  £290.     The  court 
did  not  set  aside  the  contract,  but  merely  re- 
lieved against  the  penalty,  and  ordered  it  to 
be  delivered  up  ;  dismissing  the  bill  for  a  spe- 
cific execution,  and  granting  a  perpetual  in- 
junction against  proceedings  at  law.     The  re- 
sult, then,  was  that  the  vendee  was  relieved 
against  the  penalty  on  the  usual  grounds  ;  and 
the  vendor  denied  the  specific   performance 
which  he  sought.     The  court  did  not  find  suf- 
ficient inadequacy  to  set  aside  the  contract ; 
but  they  did  find  it  enough  to  warrant  them 
in  a  refusal  to  decree  its  specific  execution, 
within  the  distinction  for  which  we  have  con- 
tended.    Another  ground  was  that  the  fall  in 
the  value  of  the  property,  subsequent  to  the 
contract,  was  not  a  foundation  for  setting  it 
aside.     On  appeal,  it  was  argued  that  a  spe- 
cific execution  should  be  denied  :  1st,  upon 
the  statute  which  had  passed  ;  and  2d.  upon 
the  extreme  hardship  of  the  case.     The  decree 
being  no  more  than  a  simple  affirmance,  we 
474*]  cannot  see  the  grounds  taken  *by  the 
court,  except  as  we  guess  from  the  arguments 
of  the  counsel.     It  is  cited  in  5  Vin.,  548,  as 
having  gone  on  the  grounds  supposed  by  the 
Chancellor.     The  grounds  and  rudiments  of 
Law  and  Equity,   p.  76,  supposes  it  to  have 
jjone  on  that  ground.     That  it  did  go  on  this 
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ground  is  fairly  to  be  supposed  from  the  re- 
pented declarations  of  those  who  lived  near 
the  time  when  the  decision  took  place.  The 
case  is  stated  in  Viner,  as  coming  from  the 
MS.  of  Ld.  Harcourt.  If  we  are  incorrect  in 
our  ground,  at  any  rate,  it  decides  either  that 
when  one  goes  to  be  relieved  against  a  penalty, 
he  shall  first  be  required  to  pay  what  is  really 
due,  or  that  there  was  not  hardship  enough  to 
annul  the  agreement,  entirely  on  the  ground 
that  the  stock  had  subsequently  fallen.  One 
of  these  consequences  must  follow,  from  the 
vendee  being  held  to  pay  what  was  secured, 
and  the  case  cannot  possibly  be  used  as  an 
authority  against  us. 

To  the  case  of  Squire  v.  Baker,  5  Vin.,  549, 
pi.  12,  A.  D.  1726.  cited  by  the  Chancellor, 
may  be  added  several  cases,  to  the  same  point, 
also  cited  in  the  same  volume  of  Viner,  523. 
These  cases,  it  is  true,  in  common  with  Squire 
v.  Baker,  are  collected  from  Ld.  Harcourt's 
manuscript  tables.  To  diminish  their  author- 
ity, they  are  called  by  counsel  the  tables  of  his 
secretary.  Whether  so  or  not,  they  must  have 
been  made  under  his  direction,  and  for  his 
use.  Would  he  employ  a  man,  for  this  pur- 
pose, so  inaccurate  that  his  labors  could  not 
be  relied  upon?  If  so,  would  he  have  not 
corrected  them?  But,  it  is  most  surprising, 
that  he  should  have  fallen  into  the  same  inac- 
curacy, in  five  or  six  cases  given  to  us  from 
th6  same  source.  Rudiments  of  Law  and 
Equity,  p.  76,  supports  the  same  doctrine.  So 
does  Barnardiston  v.  Lingwood,  2  Atk.,  133.  It 
is  there  said  :  "  In  the  case  of  a  hard  bargain, 
where  it  is  not  absolutely  executed,  but  ex- 
ecutory only,  the  constant  rule  of  the  court  is, 
not  to  carry  it  into  execution."  Whether  this 
case  related  to  the  question  of  inadequacy  or 
not,  here  is  an  important  dictum  in  favor  of  the 
ground  taken  by  the  Cluincellor.  It  was  in- 
sinuated that  he  must  have  taken  his  view  of 
Buxton  v.  Lister,  3  Atk.,  385,  from  the  quota- 
tion of  counsel  in  Mortlock  v.  Bailer,  10  Ves., 
301-2.  He  says,  Ld.  Hardwicke  remarked,  in 
*that  case.  "  that  nothing  was  better  [*475 
established  in  chancery,  than  that  every  agree- 
ment or  contract  of  sale  ought  to  be  certain, 
fair,  and  just,  in  all  its  parts  ;  and  if  any  of 
these  ingredients  were  wanting  in  the  case,  the 
court  would  not  decree  a  specific  performance. 
It  was  in  the  discretion  of  the  court,  whether 
they  would  decree  a  specific  performance  ; 
otherwise,  a  decree  might  be  made  which 
would  tend  to  the  ruin  of  one  party."  In  this, 
he  pursues  the  sense  of  Ld.  Hardwicke,  3 
Atk.,  385-6,  most  strictly  and  fairly  ;  and  uses 
words  which  are  not  found  in  the  quotation 
of  counsel  in  Mortlock  v.  BuUer.  He  does  not 
profess  to  quote  his  Lordship  literally  :  and 
yet  stands  perfectly  clear  of  the  imputation 
that  he  took  the  case  at  second  hand  through 
the  counsel.  Whether  the  Chancellor  mistook 
the  case  itself,  is  another  question.  He  is  said 
to  have  done  it.  because  a  previous  part  of  Ld. 
Hardwicke's  opinion  relates  to  tlie  specific 
execution  of  contracts  for  goods  and  chattels  ; 
and  it  in  insisted  that  the  part  relied  on  by  the 
Chan.tt.UUtr  relates  to  the  same  subject,  and 
should  not  have  been  quoted  as  general,  or 
applicable  to  contracts  for  the  sale  of  lands. 
Ld.  Hardwicke  does,  indeed,  speak  of  goods 
and  chattels  in  one  part  of  his  opinion  ;  and 
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reasons  against  a  specific  execution  of  con- 
tracts in  relation  to  them,  on  the  ground  of 
their  frequent  fluctuation  in  value— (the  very 
reason,  by-the-by,  which  counsel  here  give  for 
enforcing  contract*  concerning  lands),  and  he 
then  thinks  that  the  party  may  come,  in  that 
case,  within  the  rule  as  to  lands ;  and  states 
what  the  general  rule  in  relation  to  these  is ; 
declaring  also  that,  with  one  exception,  it  is 
the  same  as  to  both  lands  and  chattels.  The 
amount  of  that  case  is,  then,  as  stated  by  the 
Chanctllor.  In  London  v.  Nash,  1  Ves.,  12, 
Ld.  Hardwicke  said,  in  so  many  words,  "  the 
most  material  objection  for  the  defendant,  and 
which  has  weight  with  me,  is,  that  the  court  is 
not  obliged  to  decree  a  specific  performance, 
and  will  not,  where  it  would  be  a  hardship. 

Underwood  v.  Hitehcox,  1  Ves.,  279,  is  ad- 
mitted to  be  a  case  in  point  for  the  Chancellor's 
opinion.  There  the  uncle  articled  to  sell  a 
47O*J  copyhold  estate  to  his  nephew,  the*de- 
fendant,  who  articled  to  sell  to  the  plaintiff. 
The  estate  was  then  surrendered  by  the  uncle 
to  the  nephew,  his  wife  and  family ;  and  it 
was  contended  that  the  nephew's  taking  a  con- 
veyance in  this  form  was  a  breach  of  trust, 
and  that  he  should  convey  notwithstanding ; 
and  that  the  purchaser  might  go  back  to  the 
uncle  as  trustee.  Ld.  Hardwicke  said  :  "  The 
rule  of  equity  in  carrying  agreements  into 
specific  execution  is  well  known ;  and  the 
court  is  not  obliged  to  decree  every  agreement 
entered  into,  though  for  valuable  consideration 
in  strictness  of  law,  it  depending  on  the  cir- 
cumstances. And  undoubtedly  every  agree- 
ment, of  which  there  should  be  a  specific  per- 
formance, ought  to  be  in  writing,  certain  and 
fair  in  all  its  parts,  and  for  adequate  consider- 
ation." Again:  "  Nor  was  the  consideration 
adequate  between  the  uncle  and  nephew  ;" 
and  he  expressly  declared,  that  for  this  inade- 
quacy, both  between  the  uncle  and  nephew, 
and  the  nephew  and  the  plaintiff,  a  specific 
performance  should  not  be  decreed.  Ld. 
Hardwicke,  then,  considers  a  bargain  for  an 
inadequate  consideration  a  hard  bargain,  with- 
in the  rule  which  makes  hardship  a  cause  for 
denying  a  specific  performance.  Counsel  will 
certainly  not  complain,  that  treating  inade- 
quacy and  hardship  as  synonymous  in  this 
case,  is  novel  or  extraordinary,  after  seeing 
that  such  a  judge  as  Ld.  Hardwicke  has  done 
the  same  thing,  of  whom  it  is  said,  he  sat  30 
years  in  the  Court  of  Chancery,  and  never  had 
a  decision  reversed  by  the  House  of  Lords. 
Ld.  Erskine  cites,  and  relies  upon  this  case, 
in  Maton  v.  Armitage,  13  Ves.,  37.  Faine  v. 
Brown,  cited  in  Ramxden  v.  Hytton,  2  Ves., 
304,  also  relied  upon  by  the  Chancellor,  went 
upon  the  same  kind  of  hardship.  It  is  true 
this  case  depends  upon  the  citation  of  counsel, 
and  a  reliance  upon  it  is  said  to  be  dangerous, 
for  that  reason ;  but  this  is  by  no  means  the 
first  instance  in  which  it  has  been  relied  upon. 
The  same  case  was  quoted  in  Howell  v.  Qeorge, 
1  Madd.,  1,  and  Retell  v.  Hussey,  2  Ball  &  B., 
287 ;  and  the  same  doctrine  will  be  found  in 
Gilb.  Lex.  Pret.,  and  in  Franks  v.  Martin,  1 
Eden.  323.  In  Vaughan  v.  1  homos,  1  Bro. 
Ch.,  556,  specific  performance  was  denied  by 
the  Chancellor,  because,  as  he  said,  it  would 
477*]  be  giving  *aid  to  a  very  unconscien- 
tious  bargain,  the  question  turning  upon  the 
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value  of  the  annuity,  which  wns  the  subject  of 
purchase ;  and  in  Collet  v.  Wollaston,  3  Bro. 
Ch.,  228,  an  inquiry  into  value  was  directed, 
before  the  Master  of  the  Rolls  would  decree  a 
performance,  the  reversion  appearing  to  have 
been  sold  for  a  very  low  price. 

Day  v.  Newman,  2  Cox,  77,  it  is  said,  de- 
pended on  other  circumstances  besides  inade- 
3uacy  ;  but  none  such  are  relied  upon  in  the 
ecision.  Indeed,  they  are  expressly  excluded 
by  Ld.  Alvanley,  Master  of  the  Rolls,  who  de- 
cided that  cause.  At  page  80  he  makes  the 
general  distinction  for  which  we  contend,  be- 
tween a  bill  to  set  aside,  and  one  to  enforce  a 
contract.  He  asks  :  "  Is,  then,  this  such  an 
inadequacy  of  price  as  will  induce  the  court 
to  set  aside  the  contract,  or,  at  least,  not  to- 
enforce  it  ?  These  are  the  two  questions. 
The  inadequacy  of  price  is  certainly  great, 
but  I  am  not  prepared  to  say,  that  it  is  suffi- 
cient to  induce  the  court  to  make  the  party  de- 
liver up  the  contract ;  but,  I  am  satisfied,  it  is 
a  sufficient  reason  to  induce  the  court  not  to 
decree  a  specific  performance ;"  thus  relying 
on  inadequacy  expressly.  At  page  81  he  de- 
nies that  there  was  any  hardship,  independent 
of  this  ;  and  at  page  82  :  "I  am,  therefore, 
bound  to  look  into  that  second  cause  ;  and. 
there  I  find  that  a  bargain  was  made  for  buy- 
ing an  estate,  at  a  very  inadequate  price — so- 
enormous  that  all  mankind  must,  at  I  he  first 
mention  of  it,  concur  in  thinking  it  so.  If  I 
had  any  doubt  about  the  inadequacy  of  price, 
I  would  put  it  in  some  mode  of  inquiry  ;  but, 
as  the  case  stands,  the  value  is  £9,000  ;  and 
then  the  question  is,  whether  a  young  man,  in 
this  court,  shall  be  holden  to  a  bargain  like 
this.  Howell  v.  Qeorge,  1  Madd.,  "l,  again 
recognizes  hardship  as  a  defense.  In  Madd. 
Ch.,  last  ed. ,  405,  it  is  faid,  "a  defendant  will 
not  be  compelled  to  perform  an  unreasonable 
contract;"  which  is  a  correct  ion  ;  for  the  word 
was  omitted  in  the  corresponding  passage  of 
the  first  edition,  though  the  author  inserted  it 
in  page  336  of  that  edition,  relative  to  the 
same  subject. 

In  Clitherallv.  Ogilme,  1  Des.  Eq.,  257,  the 
principles  for  which  we  contend  are  ex- 
plicitly asserted.  *The  case  is  stated  [*478 
to  be  clear  of  all  fraud,  imposition,  or  mis- 
representation, and  the  question  was,  whether, 
under  all  the  circumstances  of  the  case,  the 
court  would  decree  a  specific  execution,  or 
leave  the  party  to  his  remedy  at  law.  The 
power  of  the  court  was  declared  to  be  dis- 
cretionary ;  not  arbitrary,  but  governed  by 
the  rules  of  equity  ;  that  though  there  was  no 
fraud  charged,  yet.  in  order  to  entitle  the 
party  to  a  specific  performance,  it  ought  to  be 
fair,  certain,  just,  equal  in  all  its  parts,  and 
for  adequate  consideration  ;  that  if  any  of 
these  ingredients  were  wanting,  the  court 
would  not  decree  performance  ;  and  at  pages 
258-9,  it  is  said,  "  though  an  inadequate  con- 
sideration may  not  alone  be  sufficient  to  set 
aside  a  contract,  yet  it  is  a  material  ingredient, 
and  will  go  a  great  way,  where  the  property 
has  been  sold  for  a  sum  grossly  inadequate  to- 
ils real  value.  The  court,  although  it  may 
not  go  so  far  as  to  set  aside  the  agreement, 
will  not.  however,  lend  its  aid  in  compelling 
a  specific  performance.'but  leave  the  party  to- 
his  remedy  at  law,  to  recover  damages  for  th& 
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non-performance."  At  page  260  :  "  But  there 
is  a  distinction  to  be  made,  between  the  court's 
setting  aside  an  unreasonable  contract,  after 
it  is  executed,  and  compelling  a  specific  per- 
formance of  such  an  one.  In  the  latter  case, 
they  will  use  their  discretion  with  greater 
liberality  than  in  the  former."  Again  (261): 
"  Being  altogether  an  executory  contract,  and 
the  complainant  coming  here  for  a  specific 
execution,  this  court  will  not  depart  from  the 
constant  rule  in  the  case  of  a  hard  bargain, 
where  it  is  not  absolutely  executed  but  exec- 
utory only,  of  refusing  to  carry  it  into  execu- 
tion.*" Perkins  v.  Wright,  3  Harr.  &  M'H., 
324,  contains  the  same  general  doctrine  ;  and 
in  Campbell  v.  Spencer,  2  Binn,,  129,  the  re- 
marks of  Tilghman,  Ch.  J.,  are  to  the  same 
effect.  (Vide  Id.,  p.  188.) 

In  answer  to  our  authorities  and  arguments, 
we  are  told  that  the  doctrine  of  inadequacy  is 
too  vague  to  be  practicable  ;  that  the  estimate 
of  men  as  to  the  value  of  property  is  different; 
and  so  long  as  their  opinions  and  habits  of  life 
differ,  the  rule  cannot  be  safely  enforced. 
But  the  same  difficulty  exists  in  other  cases, 
and  must  exist  in  many  from  the  nature  of 
479*]  *things  ?  In  an  action,  how  can  the 
jury  assess  damages,  except  upon  the  opinion 
of  witnesses  ?  So,  upon  questions  of  fraud  or 
surprise,  when  sent  to  a  jury  for  trial,  they 
must  labor  under  the  same  uncertainty  ;  and 
indeed,  saying  that  this  contract  might  go  to, 
and  be  passed  upon,  by  a  jury  in  reference  to 
the  damages,  gives  up  the  objection.  No  mat- 
ter whether  we  begin  with  inadequacy  or  mis- 
take. Gross  inadequacy,  too.  when  relied  on 
as  evidence  of  fraud,  must  be  ascertained  in 
some  way.  If  this  cannot  be  done,  when  it  is 
small,  how  is  it  to  be  reached  when  large  ? 
Such  questions  must  rest  upon  the  opinions  of 
men  till  courts  are  more  enlightened  that  they 
ever  can  be.  The  opposite  doctrine  would 
preclude  all  inquiry  into  value.  We  must  not 
expect  to  arrive  at  demonstrative  certainty, 
but  take  the  best  lights  we  can  obtain. 

It  is  asked,  why  send  the  party  to  law, 
when,  if  there  be  a  legal  remedy  at  all  it  must 
embrace  as  the  measure  of  damages  the  value 
of  the  property  of  which  a  conveyance  was 
refused  pursuant  to  the  contract.  I  need  not 
remark,  that  even  this  admits  there  must  be 
an  inquiry  into  its  value.  But  we  deny  that 
the  contract  price  is  the  only  one  by  which  the 
jury  are  to  be  regulated.  The  cases  cited  as 
to  hard  bargains  show  that  the  jury  may  give 
mitigated  damages,  according  to  the  reason  of 
the  case.  If  the  jury  had  nothing  more  to  do 
than  look  at  the  contract  price,  all  the  Chan- 
cellors who  had  made  these  decisions  must  have 
been  in  darkness.  But  the  rule  is  a  familiar 
one  at  law.  Bac.  Abr.,  Damages,  D  ;  James  v. 
Morgan,  1  Lev.,  Ill  ;  Thornborough  v.  Whit- 
acre,  6  Mod.,  305  ;  Cutler  v.  How,  8  Mass.,  257  ; 
Same  v.  Johnson,  Id.,  266 ;  Rixter  v.  Wales,  12 
/d.,865. 

As  to  the  cases  cited  against  the  doctrine  of 
inadequacy  ;  Parker  v.  Palmer,  1  Ch.  Gas..  41, 
i«  not  much  relied  upon  by  the  gentleman  him- 
self. It  is,  indeed,  as  he  says,  very  obscure, 
and  does  not  decide  the  point  Tendon  v. 
Richmond,  2  Vern.,  421-3,  was  a  fall  of  prop- 
erty in  value  subsequent  to  the  bargain  ;  and 
the  anonymous  case  cited  by  Ld.  Thurlow,  in 
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Mortimer  v.  Capper,  1  Bro.  Ch.  Cas.,  158,  was 
denied  to  be  law,  by  Sir  Samuel  Romilly,  in 
Mortlock  *v.  Butter,  10  Ves.,  298,  and  [*48O 
correctly.  Ld.  Thurlow  says  :  "I  remember 
a  case  of  a  contract  for  a  piece  of  ground, 
which  was  to  be  inclosed  for  £20,  and  upon  a 
bill  for  specific  performance,  the  defense  was, 
that  it  was  worth  £200.  And  although  the 
contract  was  to  be  performed  in  futuro,  yet, 
neither  party  knowing  the  value,  the  Master 
of  the  Rolls  decreed  a  performance."  It  was 
a  case  of  gross  inadequacy,  and  can  never  be 
supported.  As  to  the  principal  case,  the 
agreement  was  perfectly  fair  ;  and  the  Lord 
Chancellor  says,  in  Mortimer  v.  Capper,  p.  157, 
"to  decree  for  you,  I  must  lay  it  down  as  a 
rule,  that  where  a  bargain  depends  upon  a 
contingent  event,  which  chance  both  the  par- 
ties know,  if  the  event  turns  out  against  one 
of  the  parties,  he  must  be  discharged  from  his 
contract."  This  is  clear  where  the  party  runs 
the  risk  of  the  contingency  ;  and  the  final 
opinion  is  far  from  sustaining  the  gentleman's 
doctrine.  The  case  was  referred  to  a  master 
to  ascertain  the  value  of  the  annuity,  which 
was  the  subject  of  purchase ;  and  the  Lord 
Chancellor  puts  it  on  the  fairness  of  the  price. 
All  this  will  be  seen  at  the  close  of  the  case. 
It  virtually  overrules  the  anonymous  case  cited. 

The  case  of  Adams  v.  Weare,  1  Bro.  Ch.  Cas., 
567,  is  the  one  principally  relied  on  against  us; 
but  it  will  be  found  that  this  case  is  contra- 
dictory and  obscure.  The  vendee  purchased 
with  a  view  to  building  a  mill.  The  vendor 
knew  nothing'  of  this  according  to  the  case  ; 
but  from  Ld.  Thurlow's  opinion,  it  was  plain- 
ly in  the  contemplation  of  both  parties.  At 
page  568  he  says  he  was  not  very  anxious  to 
discuss  the  point  what  bargains  the  court 
should  execute  ;  that  every  agreement  should 
be  performed  unless  waived  ;  that  the  rule 
should  be  fixed,  and  not  rest  on  loose  expres- 
sions, such  as  "hard  "  and  "  unconscionable," 
whifch  expressions,  unless  properly  applied, 
mean  little  or  nothing.  That  is  true.  No 
words  mean  anything  unless  properly  applied. 
He  then  goes  into  the  particulars  of  the  bar- 
gain ;  it  was  objected  that,  when  the  bargain 
was  made,  the  price  was  three  fourths  more 
than  the  value  ;  "but,"  says  he,  "for  aught  I 
know  to  the  contrary,  it  may  be  the  value." 
To  warrant  the  erection  of  the  building,  con- 
sent from  the  Corporation  *of  Bristol  [*481 
was  necessary,  and  the  consent  of  a  Mrs.  Day  ; 
and  both  parties  supposed  this  might  l>e  ob- 
tained without  difficulty.  The  vendee  agreed 
to  procure  it.  The  value  must  have  been  con- 
nected with  the  probability  of  obtaining  it. 
All  the  vendee  did  was  to  ask  Mrs.  Day's  con- 
sent ;  and  the  court  rely  upon  this  fact :  and 
notice  particularly,  at  page  569,  where  it 
looks  like  the  main  ground  :  and  the  Chancel- 
lor said  if  that  consent  should  be  obtained,  the 
plan  might  yet  be  carried  into  effect.  It  did 
not  appear  but  that  the  mill  might  have  been 
built,  had  a  competent  premium  been  tendered 
to  Mrs.  Day  ;  and  thus  the  case  turned  on  Ld. 
Thurlow's  inability  to  decide  whether  the  fair 
value  was  given  or  not.  If  an  authority  for 
the  other  side,  it  is  opposed  to  his  former 
opinion  in  M<rrtimerv.  Capper,  1  Bro.  Ch.,  156. 

It  is  said  Collier  v.  Brown,  1  Cox,  428,  de- 
cides the  abstract  point,  that  inadequacy  is  no 
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objection.  The  court  say  (pp.  431-2):  "The 
parties  bargained  with  their  eyes  open  and  that 
no  imposition  or  surprise  was  proved  in  the 
case  ;  that  Mary  Turner  was  very  well  satis- 
fied with  her  bargain  until  she  found  she  could 
get  more  for  the  premises  ;  thut,  under  these 
circumstances,  mere  inadequacy  of  price  (where 
it  cannot  be  used  as  evidence  of  fraud)  is  not, 
of  itself,  sufficient  to  prevent  the  court  from 
administering  its  usual  equity  ;  for  if  it  were, 
it  might  be  difficult  to  draw  the  line,  or  to  say 
that  whenever  a  better  offer  is  made,  it  shall 
not  be  reason  why  a  former  agreement  should 
not  be  executed."  Thus  the  court  expressly 
declare  that  they  take  the  peculiar  circum- 
stances of  the  case  as  a  guide,  and  they  state 
the  circumstances  under  which  they  say  inade- 
quacy is  not  enough.  In  Emery  v.  Wase,  8 
Ves.,  517,  Ld.  Eldon  said  he  did  not  deny  that 
mere  inadequacy,  though  considerable,  was 
not  enough  ;  but,  he  adds,  "  very  considerable 
difference  in  value,  is  not  inconsiderable  evi- 
dence that  the  contract  was  not  made  with 
great  care  and  attention  ;"  and  specific  per- 
formance was  denied  on  another  ground.  The 
dictum  in  relation  to  simple  inadequacy  was 
not  called  for.  In  Coles  v.  Trecothick,  9  Ves., 
246,  Ld.  Eldon  said  :  "  Inadequacy  is  quite  out 
of  the  question.  The  cases  of  reversions  and 
482*]  interests  of  that  sort  go  upon  very 
different  principles.  In  some,  the  whole  duty 
of  making  good  the  bargain,  upon  the  princi- 
ples of  this  court,  is  upon  the  vendee ;  as  in 
the  instance  of  heirs  expectant.  Inadequacy 
of  price  does  not  depend  upon  a  person  giving 
pretium  affectionis,  from  any  peculiar  motive, 
beyond  what  any  other  man  would  give,  the 
reasonable  price. "  The  property  was  sold  for 
£20,000,  and  the  offer  was  £25,000;  in  refer- 
to  which,  he  speaks  of  the  pretium  affectionis, 
and  says  that,  "unless  the  inadequacy  of  price 
is  such  as  shocks  the  conscience,  and  amounts, 
in  itself,  to  conclusive  and  decisive  evidence 
of  fraud  in  the  transaction,  it  is  not,  itself,  a 
sufficient  ground  for  refusing  a  specific  per- 
formance. Inadequacy,  as  he  admits,  was 
really  out  of  the  question  ;  and  the  dictum  in 
relation  to  it  was  obiter.  Is  it  true,  as  he  says, 
that  inadequacy,  in  order  to  prevail,  must  be 
such  as  to  shock  the  conscience  ?  He  not  only 
travels  beyond  the  case,  but  beyond  the  law, 
as  it  had  been  long  settled  by  his  predecessors; 
unless  it  be  understood  in  reference  to  the  par- 
ticular case,  which  was  an  auction  sale.  So  it 
must  be  considered  ;  otherwise  it  goes  beyond 
his  own  opinion  in  White  v.  Damon,  7  Ves., 
31.  There  (p.  35)  he  says,  "the  plaintiff  is  not 
affected  with  anything  beyond  suspicion  ;  the 
sale  taking  place  at  an  auction,  without  any 
fraud,  surprise  or  mistake  ;  the  estate  being 
offered  upon  any  price  he  would  bid,  and  with- 
out more  he  became  the  purchaser.  I  am  in- 
clined to  say,  that  a  sale  by  auction,  no  fraud, 
surprise,  &c.,  cannot  be  set  aside  for  mere  in- 
adequacy of  price.  It  will  be  very  difficult 
to  sustain  sales  by  auction,  if  this  court  will 
not  specifically  perform  the  agreement."  He 
ought  to  be  understood  as  using  language 
with  the  same  view  in  both  cases.  Livingston 
v.  Byrne,  11  Johns.,  566,  lays  down  the  same 
doctrine. 

In  Burrowes  v.  Lock,  10  Ves.,  470,  a  specific 
execution  was  directed,  it  is  true,  without  re- 
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gard  to  inadequacy ;  but  the  property  in  ques- 
tion was  already  vested  in  trust.  The  bargain 
was  executed  so  far,  and  the  case  came  with- 
in the  principle  applicable  to  setting  aside  con- 
tracts. Being  executed  in  trust,  refusing  to 
carry  it  into  complete  execution  would  have 
*been  equivalent  to  setting  it  aside.  [*483 
Flayer  v.  Sherard,  Amb.,  18,  gives  the  true 
solution  of  that  case.  "  The  next  objection," 
says  the  court  (p.  19),  "  was,  as  to  our  giving 
relief  ;  for  in  many  cases,  the  court  will  not 
set  an  agreement  aside,  and  yet  not  extend  any 
relief.  But  in  the  present  case,  there  is  no  dif- 
ference between  setting  it  aside,  and  not  giv- 
ing relief."  Again;  "  in  a  case  of  this  kind, 
the  court  is  as  much  bound  to  give  its  relief  as 
if  it  was  a  legal  title,  and  an  action  brought 
at  law."  So  in  Burrowes  v.  Lock,  there  was  no 
chance  of  reaching  the  case  at  law  ;  and  in 
such  case  the  refusing  to  carry  intoexecution,  or 
setting  aside,  stand  upon  the  same  ground.  It 
does  not  appear,  by  the  case,  that  there  was  any 
covenant  upon  which  the  party  could  have  had 
a  remedy  at  law,  or  if  a  warranty  of  title  was 
implied,  there  was  no  question  made  but  the 
vendor  had  a  complete  title  :  so  that  this  case 
comes  to  a  question  of  inadequacy  upon  an 
effort  to  set  aside  the  contract.  In  Weatern  v. 
Russett,  3  Ves.  &  B.,  187,  the  Master  of  the 
Rolls  said  :  "  It  is  then  alleged  that  the  estate 
was  sold  greatly  below  its  fair  value,  and  upon 
that  ground  there  can  be  no  specific  perform- 
ance. Here,  again,  it  is  unnecessary  to  deter- 
mine, as  a  general  question,  whether  inade- 
quacy of  price  might  or  might  not  be  a  ground 
for  refusing  performance  ;  the  case  before  the 
court  being  that  of  the  proprietor  of  an  estate 
not  alleged  to  have  been  under  any  incapacity 
or  deficiency  of  judgment,  or  to  have  been 
led  by  accident  or  design  into  a  misapprehen- 
sion of  the  value."  This  part  of  his  opinion 
contains  all  that  is  material  to  the  case  then 
under  consideration.  He  does  not  profess  to 
decide  upon  the  ground  of  inadequacy,  but 
places  the  decree  on  entirely  a  different  foun- 
dation. Nor  does  he  presuppose  that  inade- 
quacy was  an  insufficient  ground  ;  but  this  is 
connected  with  surprise.  The  question  of  in- 
adequacy, alone,  was  carefully  shunned.  Nor 
was  the  question  decided  in  Cadman  v.  Homer, 
18  Ves.,  10.  The  Master  of  the  Rolls  said  the 
allegation  of  inadequacy  was  shaken  by  the 
defendant's  own  testimony;  and  he  accordingly 
took  this  ground.  He  would  not  stop  to  in- 
quire where  the  weight  of  authority  lay,  but 
examined  the  question  whether  *there  [*484 
was  inadequacy  in  fact.  Kicn  v.  Stukeky.  2 
Bro.  P.  C.,  396,  398,  decides  that  inadequacy 
alone  is  a  sufficient  objection. 

But  the  case  of  the  respondents  does  not 
stand  upon  inadequacy  alone.  There  are 
other  important  circumstances  interwoven  with 
it,  which,  in  the  language  of  the  Chancellor,  are 
sufficient  to  overcome  the  scruples  of  the  most 
cautious  mind.  The  agreement  was  obtained 
from  an  habitual  drunkard,  and  it  is  in  vain  to 
talk  of  such  a  man's  acuteness  in  making  a 
bargain.  This  is  a  point  sufficiently  put  in 
issue.  The  appellant  does  not  pretend  that  he 
was  surprised  with  the  defense  upon  this 
ground  ;  nor  was  he,  in  fact,  so  surprised. 
The  examination  of  witnesses  was  full  to  this 
question,  by  himself,  after  which  he  should 
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not  be  heard  to  make  the  objection.  [Here  the 
counsel  examined  the  testimony  to  this  point.] 
That  reasonable  doubts  exist  as  to  the  fairness 
of  the  transaction,  is  enough  to  resist  a  bill  for 
specific  performance.  In  the  language  of  one 
of  the  cases  read,  "it  must  be  above  all  ob- 
jection." It  is  not  necessary,  as  upon  a  bill  to 
set  the  contract  aside,  that  positive  unfairness 
should  be  shown.  The  distinction  is  taken  in 
Cook  v.  Clay  worth,  18  Ves.,  12  ;  Id.,  14,  note, 
that  the  court  will  not  set  aside  a  contract  on 
ttie  ground  of  intoxication,  unless  it  was  pro- 
cured by  the  party  who  seeks  to  take  advan- 
tage of  it ;  though  it  is  not  necessary  to  estab- 
lish this  fact  in  order  to  avoid  its  execution. 
In  Dunnage  v.  White,  1  Swanston,  188,  even 
in  a  contract  made  with  the  view  to  a  family 
arrangement,  Sir  T.  Plumer  says  (pp.  149,  50) 
"of  the  incompetency  of  J.  E.  L.  there  is  no 
satisfactory  evidence ;  the  solicitor  who  attests 
the  deed  proves  that  he  was  sober  and  under 
no  mental  disability,  and  without  regard  to 
undue  influence,  the  evidence  is  certainly  not 
sufficient  to  impeach  the  deed ;  but  as  to  his 
general  description,  there  is  strong  testimony, 
and  all  on  one  side,  that  he  was  dissolute,  illit- 
erate, addicted  to  intoxication  ;  that  he  had 
recently  passed  from  a  low  station  into  the 
possession  of  property  to  which  he  was  not  ap- 
parently destined  ;  that  his  course  of  life  ren- 
dered him  extremely  subject  to  imposition. 
Such  habits,  though  not  constituting  absolute 
485*]  incapacity,  lay  a  ground  for  a  strict  *ex- 
umination,  &c."  So  here,  if  there  was  not  a 
total  alienation,  Ellison's  faculties  must  have 
been  impaired,  and  an  inability  produced. 
(  But  the  appellant  did  not  and  could  not  per- 
form the  agreement,  at  the  time  stipulated  by 
him,  nor  during  Ellison's  lifetime.  The  New- 
burgh  lots  being  then  incurabered  to  their  full 
value,  aad  there  being  no  waiver  of  time,  or 
indulgence  granted,  by  Ellison  in  his  lifetime, 
nor  by  the  respondents  since  his  decease. 

One  bound  to  sell  in  fee  simple  must  cove- 
nant against  incumbrances.  1  Madd.  Ch.,  339. 
A  mortgage  is  such  an  incumbrance  as  to  ex- 
cuse a  bargainee  from  completing  his  pur- 
chase. Butler  v.  O'flear,  1  Des.  Eq.,  382  ; 
Judxon  v.  WiMst  11  Johns.,  525.  We  are  met 
by  the  argument  that  the  mortgage  is  now 
paid,  and  it  is  enough  that  the  vendor  can 
make  a  good  title  at  the  coming  in  of  the  mas- 
ter's report,  or  even  at  the  final  decree.  This 
position  was  considered  and  refuted  in  Alley 
v.  De*rh<imp*,  13  Ves.,  225,  where  the  Chan- 
cellor entered  into  the  subject  very  fully,  and 
pronounced  it  an  extravagant  doctrine. 

The  right  should  be  the  same,  both  at  law 
and  in  equity.  A  Court  of  Chancery  is  re- 
sorted to  merely  because  the  remedy  is  differ- 
ent ;  but  it  must  be  founded  on  the  same  right 
as  the  remedy  at  law.  If  the  party  is  unable 
to  perform  at  the  day,  it  is  true  he  "may  be  re- 
lieved ;  and  there  are  two  canes  in  which  this 
may  be  done.  1.  Even  where  the  delay  is  oc- 
casioned by  circumstances  over  which  the 
party  seeking  an  execution  has  no  control,  he 
may  be  relieved,  unless  the  delay  be  so  great 
as  to  amount  to  an  abandonment,  if  the  time 
of  execution  is  not  made  material  by  the  con- 
tract, or  no  change  of  circumstances  accrue. 
In  one  case  of  this  kind  an  Act  of  Parliament 
was  waited  for,  to  enable  the  party  to  convey, 
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this  being  necessary  to  warrant  the  grant  of  a 
reversion  from  the  Crown.  But  2.  Where  the 
party  is  in  fault,  the  whole  depending  on  him, 
a  different  rule  prevails.  This  point  was  con- 
sidered in  Kien  v.  Stukely,  Gilb.,  155.  In  Fw- 
dyce  v.  Ford,  4  Bro.  Ch.  Cas.,  494,  the  perform- 
ance was  placed  on  the  ground  of  acquiescence, 
and  there  was  no  Considerable  delay;  [*486 
but  the  Master  of  the  Rolls  denied  that  a  vend- 
or was  to  take  his  own  time. 

It  is  said  the  appellant  is  without  remedy  at 
law,  in  this  case,  from  the  lapse  of  time.  If 
so,  it  was  his  own  fault.  I  refer  to  Lloyd  v. 
Collett,  4  Bro.  Ch.  Cas.,  469  ;  4  Ves.,  689,  690, 
note  b,  S.  C.  In  the  latter  book,  Ld.  Lough- 
borough  is  reported  to  have  said  :  "  There  is 
nothing  of  more  importance  than  that  the  or- 
dinary contracts  between  man  and  man,  which 
are  so  necessary  in  their  intercourse  with  each 
other,  should  be  certain  and  fixed,  and  that  it 
should  be  certainly  known  when  a  man  is 
bound  and  when  not.  There  is  a  difficulty  to 
comprehend  how  the  essentials  of  a  contract 
should  be  different  in  equity  and  at  law.  It 
is  one  thing  to  say  the  time  is  not  so  essential 
that  in  no  case  in  which  the  day  has  by  any 
means  been  suffered  to  elapse,  the  court  would 
relieve  against  it  and  decree  performance — the 
conduct  of  the  parties,  inevitable  accident,  &c., 
might  induce  the  court  to  relieve.  But  it  is  a 
different  thing  to  say  the  appointment  of  a  day 
is  to  have  no  effect  at  all,  and  that  it  is  not  in 
the  power  of  the  parties  to  contract  that  if  the 
agreement  is  not  executed  at  a  particular  time, 
the  parties  shall  be  at  liberty  to  rescind  it.  In 
most  of  the  cases,  there  have  been  steps  taken. 
Is  there  any  case  in  which,  without  any  pre- 
vious communication  at  all  between  the  par- 
ties, the  time  has  been  suffered  to  elapse  ?  I 
want  a  case  to  prove  that  where  nothing  has 
been  done  by  the  parties,  this  court  will  hold, 
in  a  contract  of  buying  and  selling,  a  rule  that 
certainly  is  not  the  rule  at  law,  that  the  time 
is  not  an  essential  part  of  the  contract.  Here 
no  step  has  been  taken,  from  the  day  of  the 
sale,  for  six  months  after  the  expiration  of  the 
time  at  which  the  contract  was  to  be  com- 
pleted. If  a  given  default  will  not  do,  what 
length  of  time  will  do  ?  It  is  true,  the  plaint- 
iff must  have  considered  himself  bound  after 
the  day.  So  he  was.  He  could  not  take  ad- 
vantage of  his  own  neglect.  He  says,  "  by 
my  own  default  this  contract  is  void  in  law 
— 1  cannot  succeed  at  law — on  the  contrary, 
the  other  party  is  entitled  to  recover  back 
the  money  he  has  paid  in  expectation  of 
the  execution  of  his  contract — therefore  an 
equity  arises  to  me."  An  equity  out  of  his 
own  neglect!  *It  is  a  singular  head  [*487 
of  equity."  So,  in  this  case,  the  party  is  not 
able  to  perform,  because  he  does  not  make 
himself  so.  In  Benedict  v.  Lynch,  1  Johns. 
Ch.,  870,  375,  the  C hanctllor  acknowledged 
the  rule  as  laid  down  by  Ld.  Loughborough, 
and  repeats  and  adopts  it  in  terms  ;  and  (p. 
375)  he  declares  the  general  rule  to  be,  that  a 
party  coming  after  the  day  for  performance 
cannot  be  heard,  unless  he  justify  the  delay 
by  a  substantial  excuse ;  and  where  he  has 
omitted  to  perform  by  the  day,  without  such 
excuse,  and  there  has  been  no  acquiescence  on 
the  other  side,  he  will  not  be  relieved  ;  in  sup- 
port of  which  he  cites  Newl.  on  Cont.,  342, 
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and  Sugd.  L.  of  V.,  3d  Lond.  ed..  268  ;  Mil- 
ward  v.  Earl  Thanet,  5  Ves.,  720.  in  note,  S.  P. 

The  only  questions  are,  what  was  to  be  per-  j 
formed  by  the  appellant,  and  whether  his  \ 
omission  was  excused.  He  has  done  nothing  ;  i 
and  before  he  could  call  for  an  execution  of 
the  contract,  he  should  have  put  himself  in  a 
situation  to  perform  it  on  his  part,  by  cancel- 
ing the  mortgage.  True  this  was  done  before 
bill  filed,  but  the  appellant  should  have  been 
ready,  in  this  case,  at  the  day.  I  cite  to  this 
point  Colson  v.  Thompson,  2  Wh.,  336.  Hep- 
burn v.  Auld,  5  Cr.,  262,  was  cited  by  Mr. 
Heni-y,  to  show  that  time  was  immaterial  ;  and 
it  is  true  the  general  doctrine  is  laid  down 
there,  and  in  Hepburn  v.  Dirnlop,  1  Wh.,  179. 
These  cases  may  be  supported  on  the  ground 
of  waiver,  though  they  seem  more  properly  to 
come  within  the  distinction  we  have  advanced, 
that  where  the  party  cannot  be  able  to  perform 
by  any  act  exclusively  his  own,  he  shall  be 
excused  ;  but  not  where  the  fault  arises  en- 
tirely from  his  own  neglect.  Suppose  we  ad- 
mit, then,  that  the  appellant's  remedy  is  gone 
'at  law — the  whole  loss  is  owing  to  himself. 
To  permit  one  to  claim  equity  for  want  of  a 
remedy  at  law,  which  he  himself  has  thrown 
away,  would  be  most  extraordinary.  The  ap- 
pellant calls  on  the  court  to  relieve  him,  be- 
cause he  has  not  done  his  duty.  The  rule, 
that  equity  will  relieve,  upon  the  ground  of 
there  being  a  want  of  all  remedy  at  law,  does 
not  apply.  The  cases  where  equity  has  disre- 
garded time  are  those  where  the  party  has  lost 
his  remedy,  without  his  own  mere  neglect. 
4-88*]  It  is,  indeed,  *a  strange  equity,  as  Ld. 
Loughborough  said,  which  is  to  grow  out  of 
the  negligence  of  the  party  who  seeks  it. 

But  suppose,  for  the  sake  of  argument,  that 
equity  would  originally  have  relieved,  under 
such  circumstances  ;  it  will  not  do  so  where 
the  specific  performance  becomes  a  hardship, 
from  a  change  of  circumstances.  The  plans 
for  improvement,  which  would  alone  prevent 
almost  a  total  loss  of  the  property,  are  defeated 
by  Ellison's  death.  His  wife  and  children 
cannot  enter  into  his  commercial  views.  Take 
what  is  said  in  Seton  v.  Slade,  7  Ves.,  274,  for 
a  guide — "  The  title  to  an  estate  requires  so 
much  clearing  and  inquiry  that  unless  sub- 
stantial objections  appear,  not  merely  as  to  the 
time,  but  an  alteration  of  circumstances  affect- 
ing the  value  of  the  thing,  or  objections  aris- 
ing out  of  circumstances,  not  merely  as  to 
time,  but  the  conduct  of  the  parties  during  the 
time,  unless  the  objection  can  be  so  sustained, 
many  of  the  cases  go  the  length  of  establish- 
ing that  the  objection  cannot  be  maintained." 
Take  what  is  here  said  as  a  criterion,  the  court 
cannot  help  seeing  that  here  is  a  change  of 
circumstances.  The  expectation,  if  any,  of  a 
rise  in  value,  from  the  establishment  of  a  Navy 
Yard  at  Newburgh,  is  defeated. 

The  counsel  have  great  difficulty  in  seeing 
how,  if  inadequacy  alone  be  an  insufficient 
objection,  it  should  be  different,  when  taken 
in  connection  with  lapse  of  time,  or  the  other 
circumstances  in  the  case,  any  one  of  which 
would  not,  alone,  be  a  sufficient  defense.  But 
the  Chancellor  is  not  singular  in  taking  this 
ground.  Both  Powell  and  Sugden  take  the 
same  view  of  it,  holding  that,  in  all  cases 
where  the  price  is  inadequate,  the  court  will 
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seize  upon  delay,  connect  it  with  inadequacy, 
and  refuse  to  interfere  upon  the  two  grounds 
together.  2  Pow.  on  Cont.,  229  ;  Sugd.  L.  of 
V.,  2d  Am.,  from  5th  Lond.  ed.,  190.  These 
authors  both  think  inadequacy  alone  not  suf- 
ficient ;  but  otherwise,  when  connected  with 
lapse  of  time.  Possession  being  taken  does 
not  vary  the  case.  This  was  holden  in  Savage 
v.  Taylor,  Gas.  t.  Talb.,  234.  cited  by  the 
Chancellor.  The  true  principle  of  this  case  is 
contained  in  the  opinion  of  the  Chancellor, 
and  his  words,  relative  to  the  taking  posses- 
sion, need  not  be  accounted  for,  by  supposing 
*that  he  had  some  edition  of  the  work  [*48t) 
not  seen  by  the  gentleman.  That  it  was  taken 
is  evident  both  from  the  opinion  and  the  de- 
cree. In  Whorwood  v.  Simpmn,  2  Vern.,  186; 
Alley  v.  Descfiampa,  13  Ves.,  225,  and  Kochfort 
v.  Creswick,  2  Bro.  P.  C.,  296,  possessions  had 
also  been  taken,  and  in  the  last  two  cases  held 
a  long  time,  yet  a  specific  performance  was 
refused. 

Mr.  S.  Jones,  same  side,  entered  into  a  very 
full  examination  of  the  cases  cited  by  the  Atty- 
Gen.,  vindicated  his  views,  and  enforced  and 
illustrated  his  arguments.  He  said  the  doctrine, 
as  stated  by  the  Lord  Chancellor,  in  Radcliffe 
v.  Warringlon,  12  Ves.,  331,  332,  that  enforc- 
ing specific  performance  is  not  a  matter  of 
course  ;  that  the  jurisdiction  is  not  compulsory 
upon  the  court,  but  the  subject  of  discretion  ; 
that  the  question  is  not  what  the  court  might 
do;  but  what  it  may  do  under  the  circum- 
stances, runs  through  all  the  cases  to  the  period 
of  our  Revolution.  It  is  true,  that  where  the 
matter  is  peculiarly  the  subject  of  equity  juris- 
diction, as  a  legacy,  the  Chancellor  has  no 
more  discretion  than  exists  at  law ;  because, 
to  exercise  it  might  take  away  all  relief  ;  oth- 
erwise, if  a  remedy  may  be  had  in  either  court. 
The  exercise  of  discretion  is  safe,  because  the 
party  to  whom  relief  is  denied  may  still  go  to 
law.  If  at  the  Revolution  this  was  the  law  of 
England,  we  adopted  it  by  our  Constitution  ; 
and  if  it  has  been  shown  that  subsequent  to 
this  period  the  English  Chancellors  followed 
new  rules,  this  court  were  not  bound  to  follow 
them.  He  said  this  not  to  disparage  the  de- 
cision's of  the  English  courts.  Reason  on  the 
other  side  of  the  Atlantic  is  the  same  as  here  ; 
but  if  the  English  rule  has  undergone  no  alter- 
ation with  us,  it  is  the  safest  to  abide  by  it. 
He  agreed  that  obiter  dicta  of  Ld.  Eldon  had 
thrown  doubts  upon  the  question,  but  nothing 
more.  There  is  no  case,  even  in  England,  de- 
ciding directly  that  inadequacy  is  an  insuffi- 
cient objection  to  a  specific  performance. 

In  Mortimer  v.  Capper,  1  Bro.  Ch.,  158,  a 
case  is  cited,  and  in  P.  Wins,  are  several  cases 
in  which  a  great  change  in  the  value  of  the 
property,  even  after  the  bargain,  was  held 
•enough  to  denv  a  specific  execution.  [*49O 
And  Ex  parte  Minor,  11  Ves.,  559, will  be  found 
a  case  in  which  the  same  ground  was  taken, 
even  as  to  an  auction  sale. 

The  principle,  that  a  sot  is  never  in  a  fit  sit- 
uation to  do  business,  is  not  only  sustained  by 
the  authorities,  but  recognized  by  the  Statute 
(sess.  44,  ch.  109)  giving  over  the  management 
of  his  affairs  to  the  town  officers. 

Cases  had  been  cited  to  show  that  there  can 
be  no  exercise  of  discretion,  where  the  remedy 
was  gone  at  law  ;  but  these  were  cases  in  which 
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the  remedy  is  exclusively  equitable,  like  Atty- 
Oen.  v.  Day,  1  Ves.,  218,  221,  which  related 
to  the  execution  of  an  order  made  upon  a 
master's  report  ;  and  the  party  never  could 
have  none  to  law.  On  this  ground  relief  was 
granted.  Talking  of  discretion  does  not  always 
presuppose  an  existing  present  remedy  at  law. 
There  are  cases  where  it  will  be  exercised, 
though  there  be  no  such  remedy.  In  Hick  v. 
PhiUips,  Prec.  in  Ch.,  575,  there  was  none,  and 
yet  the  court  exercised  their  discretion  in  de- 
nying a  specific  performance. 

Mr.  J.  V.  Henry,  in  reply.  I  presume  it 
would  not  have  been  contended  that  the  ap- 
Appellant  lost  all  remedy  by  default,  in  not 
tendering  a  deed  on  the  1st  of  June,  and  by 
not  then  being  in  a  capacity  to  convey,  if  there 
were  no  inadequacy  in  the  case.  As  to  the 
impediment  arising  from  the  mortgage,  I  cite 
Pow.  onCont.,  266-7,  where  the  author  says: 
"  It  will  make  no  difference,  in  respect  to  per- 
formance in  specie,  although  it  be  evident, 
from  the  person's  own  showing  who  institutes 
the  .suit,  that  he  had  not,  at  the  time  of  enter- 
ing into  the  agreement  respecting  which  the 
suit  is  preferred,  a  good  title  to  the  heredita- 
ments which  are  the  subject  of  it."  He  relies 
•on  Longford  v.  Pitt,  2  P.  Wms.,  629,  where 
the  Master  of  Rolls  said  :  "  It  is  enough  that 
the  party  have  title  at  the  time  of  the  decree  ; 
which  is  always  the  single  subject  of  inquiry 
on  reference."  He  illustrates  his  doctrine  by 
the  case  where  an  Act  of  Parliament  was  re- 
quired to  make  the  title  perfect. 

It  is  said  that  there  is  a  distinction  between 
A  defect  removable  by  the  act  of  the  party,  and 
49 1  *]  some  other  power  ;  that,  in  *the  latter 
•case,  he  is  more  favored.  Why  so  ?  Is  not 
one  more  blumable,  when  he  contracts  to  sell 
an  estate  in  the  power  of  another,  than  where 
it  is  under  their  own  control  exclusively  ?  In 
Wynn  v.  Morgan,  7  Ves.,  202,  the  general 
principle  is  advanced,  that  time  is  not  material, 
in  the  eye  of  a  court  of  equity,  and  that  it  is 
enough  that  the  party  seeking  performance 
have  a  title  at  the  hearing.  I  admit  it  is  dif- 
ferent, where  time  is  of  the  essence  of  the  con- 
tract, as  in  the  case  of  the  South  Sea  stock 
agreements.  A  want  of  title  is  certainly  more 
material  than  a  mere  lapse  of  time  for  a  few 
<lays  ;  and  yet  it  has  been  uniformly  held  that 
the  former  should  be  relieved  against.  This 
was  so  in  Wynn  v.  Morgan,  7  Ves.,  202  ;  Mort- 
l>ck  v.  Bailer,  10  Ves.,  315  ;  Jenkins  v.  Ilttet,  6 
Ves..  646,  and  Davis  v  Hone,  2Sch.  &  L.,  352. 
In  Day  v.  Newman,  2  Cox,  77,  which  has  been 
triumphantly  cited  against  us,  the  Master  of 
the  Rolls  explicitly  declares  (p.  83)  that  lapse 
•of  lime  is  no  objection.  Clnte  v.  Robiwn,  2 
Johns.,  595,  recognizes  the  same  rule.  Thede 
crec  was  reversed  in  that  case,  upon  the  ex- 
press ground  that  though  the  party  had  no 
title  when  he  first  came  to  perform,  yet  the 
objection  was  obviated  at  the  time  of  the  de- 
•crec.  Hepburn  v.  Auld,  5  Cr.,  262,  establishes 
the  same  point. 

That  the  appellant  is  without  remedy  at  law, 
is  a  powerful  reason  in  favor  of  a  specific  per- 
formance. At  law,  the  appellant  must  have 
averred  performance,  or  a  tender  of  perform 
ance,  on  the  1st  of  June.  This  was  a  condition 
precedent.  We  could  not  perform  at  that  day, 
and  therefore  our  legal  remedy  is  gone.  Newl. 
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on  Cont.,89,  says  that  courts  of  equity  afford 
assistance,  as  to  land  or  real  estate,  principally 
in  those  cases  where  courts  of  law  are  incapa- 
ble of  giving  to  the  party  the  remedy  which 
he  seeks ;  though,  he  says,  that  contracts  re- 
lating to  stocks  and  personal  chattels  are  an 
exception.  In  Flint  v.  Brandon,  8  Ves.,  163, 
the  Master  of  the  Rolls  says  :  "  It  is  only  where 
the  legal  remedy  is  inadequate  or  defective, 
that  it  becomes  necessary  for  courts  of  equity 
to  interfere."  In  Errington  v.  Aynesky,  2 
Bro.  Ch.,  341,  it  is  said  (p.  343)  :  A  specific 
performance  is  only  decreed  where  the  party 
wants  *the  thing  in  specie,  and  cannot  [*49S2 
have  it  in  any  other  way."  Davis  v.  Hone  2 
Sch.  &  L.,  347?  S.  P.  Mitford,  in  his  Treatise 
on  Pleadings,  pp.  95-6,  advances  the  same 
doctrine. 

I  have  given  several  cases  in  which  it  was 
held,  that  because  the  party  was  remediless  at 
law,  he  should,  therefore,  be  relieved  in  equity. 
Other  reasons  are.  that  several  of  the  respond- 
ents are  infants.  They  are  trustees,  and  both 
at  common  law  and  by  the  Statute  of  Anne 
(1  R.  L.,  148,  sec.  7).  the  remedy  is  confined 
to  a  court  of  equity  alone.  This  contract  is 
one  of  exchange.  The  specific  thing  is  in 
question  ;  and  the  case  is  distinguishable,  in 
this  respect,  from  most  of  those  where  money 
was  the  consideration  on  one  side. 

I  know  not  what  use  gentlemen  intended  to 
make  of  1  Madd.,  339,  as  to  what  covenants 
are  necessary  in  a  deed.  We  have  never  re- 
fused to  give  a  deed,  including  all  the  cov- 
enants contemplated  by  our  contract.  These 
are  broader  than  Ellison  agreed  to  enter  into 
on  his  part.  In  Sutler  v.  O'Hear,  1  Des.,  382, 
the  party  could  make  out  a  title  at  the  hear- 
ing ;  and  Judson  v.  Wass,  11  Johns.,  525,  and 
Hasbrouck  v.  Tappen,  15  Johns.,  200,  merely 
show  the  strictness  which  prevails  at  law.  In 
Alley  v.  Deschamps,  13  Ves.,  225,  there  was  not 
only  a  change  of  circumstances,  but  the  party 
had  lain  by  for  three  years,  without  any  ex- 
cuse of  his  default.  This  was  held  an  aban- 
donment, upon  the  peculiar  facts  of  the  case. 
Kien  v.  Stukeley,  Gilb.,  155,  confirms  our  doc- 
trine that,  to  make  lapse  of  time  material,  it 
must  be  of  the  essence  of  the  contract.  An  in- 
tention to  pay  in  South  Sea  stock  was  frus- 
trated by  delay.  That  this  is  the  sense  of 
the  rule  appears  also  from  Lewis  v.  Ld.  Lech- 
mere,  2  Eq.  Gas.  Abr.,  20,  pi.  17.  Time  was 
there  deemed  material,  because  the  stock  fell 
Where  is  the  analogy  between  that  and  this 
case  ?  Here  is  land  of  ascertained  value. 
There  was  stock  cont'nually  fluctuating  in 
its  price.  Lloyd  v.  Collet,  4  Bro.  Ch.  Cas., 
469,  is  remarked  upon  in  Newl.  on  Cont. , 
242.  That  author  says,  if  considerable  time 
has  elapsed,  without  sufficient  reason  to  ex- 
cuse the  delay,  courts  of  equity  now  decline 
decreeing  a  specific  performance  *and  [*4J)iJ 
states  Lloyd  v.  Collet  as  illustrative  of  the 
position.  There  were  repeated  applications 
in  that  case,  to  perform,  and  the  contract 
was  held  to  be  abandoned.  In  Milieard  v. 
Earl  Thanet,  5  Ves.  720,  note  b,  the  parties 
differed  as  to  the  construction  of  the  agree- 
ment :  and  there  was  a  delay  of  seven  years. 
That  the  party  must  be  ready,  desirous,  prompt 
and  eager,  as  said  by  that  case,  Is  a  figurative 
expression,  which  means  merely  that  he  must 
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not  be  negligent.  Possession  was  delivered  in 
the  present  case.  There  was  a  part  execution. 
Colson  v.  Thompson,  2  Wh.,  386,  was  a  case  of 
gross  neglect,  in  not  effecting  a  survey.  Hep- 
burn v.  Dunlop,  1  Id.,  179,  says  nothing  about 
the  lapse  of  time,  but  contains  the  principle, 
that  if  the  title  be  good  at  the  decree  it  is 
enough.  Sugden,  190,  is,  I  admit,  against  us, 
if  the  text  were  to  stand  by  itself  ;  but  the  cases 
on  which  it  is  bottomed  are  of  contracts  where 
either  time  was  of  the  essence  of  the  contract, 
or  there  was  fraud  or  abuse  of  confidence.  To 
have  been  borne  out  by  the  cases  as  to  time, 
he  should  have  qualified  his  rule,  by  providing 
that  it  should  be  of  the  essence  of  the  agree- 
ment. 2  Pow.  on  Cont.,  229,  230,  presents  a 
class  of  cases  where  the  contract  should  not 
have  been  executed,  even  if  there  had  been  no 
delay.  Rochfort  v.  Crexwick,  2  Bro.  P.  C., 
296,  was  tried  by  the  rule  as  to  fairness  and 
honesty  ;  and  in  Harrington  v.  Wheeler,  4  Ves., 
686,  cited  also  in  Newl.  on  Cont.,  243,  244, 
there  was  a  lapse  of  six  years  ;  no  act  done 
towards  execution,  and,  in  the  meantime,  the 
vendor  had  agreed  to  convey  to  a  third  person. 
Benedict  v.  Lynch,  1  Johns  Ch.,  370,  is  also 
cited.  It  will  merely  be  necessary  to  read  the 
caption  of  that  case  to  see  that  it  cannot  ap- 
ply. The  agreement  was  declared  to  be  void, 
in  terms,  by  the  parties  ;  and  the  Chancellor 
relies  upon  this  express  provision.  He  thinks 
that  the  parties  may  make  the  time  material 
by  express  agreement,  though  it  had  been 
formerly  held  otherwise  ;  and  he  also  relies 
upon  the  fact  that  there  was  no  excuse  for  the 
delay.  The  want  of  this  excuse  is  included  in 
his  general  rule  laid  down  at  pages  375,  376. 
That  rule  is  correct.  It  excepts  a  case  of  ac- 
quiescence. We  are  suffered  to  remain  in  pos- 
session without  objection  ;  and  fall  directly 
494*]  within  the  qualification.  *He  after- 
wards repeats  the  same  idea  ;  and  the  case  has 
no  application,  until  it  be  shown  that  Seymour 
has  released  his  claims.  So  far  from  this,  here 
was  a  cotemporaneous  delivery  of  possession 
by  both  parties.  We  say  that  where  the  time 
slips  by,  being  of  the  essence  of  the  contract, 
it  is  never  an  objection  to  a  specific  execution, 
unless  the  party,  who  alone  can  be  injured, 
promptly  refuses  to  complete  the  purchase  on 
this  ground.  Hick  v.  Phillips,  Prec.  in  Ch.. 
575,  was  an  effort  to  impose  copyhold  upon 
the  party  instead  of  freehold.  Hanger  v.  Eyles, 
21  Vin.,  540,  A.  pi.  1  ;  2  Pow.  on  Cont.,  230, 
S.  C.,  was  an  utter  incapacity  to  convey  at  the 
day;  and  Pinckev.  Curteis,  4  Bro.  Ch.,  328; 
Newl.  on  Cont.,  231.  S.  C.,  was  not  only  an 
omission  at  the  day,  but  this  was  followed  by 
communication  between  the  parties,  aud  there 
was  no  effort  to  procure  a  performance,  and 
no  acquiescence  in  the  delay  by  the  party  in- 
jured, yet  a  performance  was  decreed.  New- 
land  (p.  246)  states  the  case  of  Quest  v.  Horn- 
fray,  5  Ves.,  818,  too  strongly.  The  cases 
stated  by  him  are  mostly  of  auction  sales, 
where  time  is  material  ;  and  the  case  from  5 
Ves.,  818,  admitted  delay  as  an  objection,  be- 
cause no  title  could  be  made  out ;  and  the 
vendee,  for  that  reason,  declined  going  on. 

On  the  whole,  the  cases  are  not  opposed  to 
the  doctrine  for  which  we  contend.  In  no 
case,  where  time  was  not  of  the  essence  of  the 
contract,  has  a  short  delay  been  holden  any 
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objection,  especially  if  imputable  to  an  incum- 
brance,  or  want  of  title,  which  may  be  re- 
moved. A  bill  cannot  be  filed  till  after  the 
day  passes.  If  delay  be  a  sufficient  objection, 
why  all  this  doctrine  in  relation  to  lapse  of 
time  ?  The  party  may  always  file  his  bill  at  a. 
short  day,  as  was  done  in  this  instance  ;  and  if 
the  incumbrance  is  removed  before  the  decree, 
it  is  enough.  Ellison  is  as  such  in  fault  as 
Seymour.  The  former  took  no  steps  towards 
the  performance  of  the  contract,  though  he  did. 
no  act  to  disaffirm  it. 

Shall  the  incumbrance  and  delay,  then, 
though  nothing  in  themselves,  become  effect- 
ual when  added  to  inadequacy,  which  is  also- 
nothing,  and,  when  taken  together,  make  a 
whole,  which  is  to  constitute  a  defense  ?  It 
would  be  like  adding  and  giving  effect  to  a. 
series  of  cyphers. 

*Occasional  intoxication  is  no  de-  [*4O5 
fense,  unless  it  has  resulted  in  a  total  prostra- 
tion of  the  mind.  1  Pow.  on  Cont.,  29,  30. 

Mr.  Jones.  We  do  not  rely  upon  occasional 
intoxication  as  constituting  an  objection.  Our 
position  is,  that  habitual  intoxication,  produc- 
ing mental  debility,  disqualifies  the  party  ta 
contract,  the  same  as  any  other  disease  of  the 
mind. 

Mr.  Henry.  Cook  v.  Clay  worth,  18  Ves  ,  12, 
contains  the  whole  doctrine  upon  this  subject, 
and  I  shall  content  myself  with  referring  to- 
that  case.  The  note  at  page  14  of  that  book 
is  relied  on  against  us  ;  but  when  this  speaks 
of  intoxication  as  a  disability,  it  means  a  state 
of  actual  intoxication  at  the  time  of  the  con- 
tract. Habitual  intoxication,  or  mental  disa- 
bility from  any  other  cause,  is  not  proved. 

These  parties,  then,  stood  on  a  footing  of 
perfect  equality,  so  far  as  capacity  and  means 
of  judging  were  concerned  ;  and  is  it  to  be 
tolerated  that  mere  inadequacy,  not  sufficient 
to  evince  fraud,  shall  defeat  a  bill  for  specific 
performance  ?  The  consequences  would  be 
monstrous.  'A  large  landholder  sells  to  a  farmer 
at  $1  per  acre  payable  by  installments.  The 
day  of  paying  one  of  these  installments  passes; 
and  the  land  was  in  fact  worth  $2.  Shall  the- 
vendor  have  it  in  his  power  to  decline  a  con- 
veyance upon  such  ground  ?  One  wishing  to- 
exchange  a  commercial  for  an  agricultural 
life,  selects  his  residence,  and  purchases  of  t he- 
farmer,  at  $40  per  acre,  what  was  worth  but 
$20.  On  becoming  sick  of  his  bargain,  may 
he  be  off  ?  This  is  a  plain  case  of  the  pretium 
affectionis ;  and  yet  the  Chancellor's  doctrine 
allows  a  place  for  repentance.  This  is  inade- 
quacy, per  se.  The  same  rule  must  be  extended 
to  large  speculations  in  cities  where  the  price- 
of  the  subject  falls.  The  only  safe  rule  is  the 
one  for  which  we  contend,  that  the  inadequacy 
must  he  such,  per  se,  or  connected  with  other 
circumstances,  as  shall  be  proof  of  fraud;  oth- 
erwise, what  shall  be  the  standard  in  a  country 
where  real  estate  fluctuates  in  value  as  it  does 
here  ?  Allowing  the  objection  of  inadequacy 
perse,  makes  the  Chancellor  the  arbiter  of  every 
bargain. 

I  propose  briefly  to  examine  the  cases  on  this 
subject,  as  they  arise  in  chronological  order. 
Parker  v.  Palmer,  1  Ch.  *Cas.,  42,'  is  [*4t>6- 
not,  as  supposed  by  gentlemen,  given  up.  It 
is  not,  as  supposed,  barren  of  fact.  It  is  a. 
strong  case.  The  execution  of  a  mere  bet  upon- 
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contingency  was  decreed,  though  inadequacy 
was  conceded.  Phillips  v.  Bucks,  1  Vern.,  227, 
229.  lays  down  a  general  position  which  runs 
through  a  number  of  cases  ;  but  there  had  not 
been  fair  and  open  dealing.  Berney  v.  Pitt,  2 
Vern.,  14,  was  an  unconscionable  bargain  with 
an  heir  for  his  expectancy;  and  in  The  Marquis 
of  Normanbyv.  Berkly,  5  Vin.,  539,  not  a  single 
fact  is  stated  ;  and  the  general  position  taken 
is,  what  we  admit,  that  the  contract  must  be 
fair.  It  is  supposed  that  a  jury  might  mitigate 
the  damages.  So  far  it  is  not  law  ;  and  the 
whole  case  is  rendered  of  doubtful  authority 
by  such  a  position.  A  jury  cannot  mitigate, 
unless  the  contract  betrays  absolute  folly. 
Even  there,  the  rule  prevails  in  no  case  except 
where  there  is  fraud  or  imbecility.  Green  v. 
Green,  5  Vin.,  538,  pi.  19,  was  a  dealing  in  re- 
lation to  a  mere  expectancy,  and  yet  the  court 
refused  to  set  it  aside.  Young  v.  Clerk,  Prec. 
in  Ch. ,  538,  illustrates  the  danger  of  depend- 
ing for  a  guide  upon  the  general  rules  laid  down 
in  cases,  without  going  to  the  circumstances. 
We  are  told,  on  the  authority  of  this  case,  that 
the  contract  must  be  free  from  all  exception, 
by  reason  of  undervalue.  The  Loi-d  Chan- 
cellor said  that  the  contract  was  unreasonable, 
or  founded  in  fraud,  and  dismissed  the  bill, 
and  left  the  party  to  law.  The  facts  show 
fraud — viz.:  a  concealment  of  the  leases — a 
palpable  guppressio  neri,  one  branch  of  the  very 
definition  of  fraud.  It  it  not  a  case  of  mere  in- 
adequacy, though  it  was  relied  on  as  such,  and 
is,  undoubtedly,  a  leading  case  upon  which  the 
doctrine  contended  for  on  the  other  side  is 
founded.  In  5  Vin.,  533,  pi.  :J2,  will  be  found 
a  string  of  cases,  from  Ld.  Harcourt's  man- 
uscript tables,  containing  the  principle  that 
equity  will  not  carry  unreasonable  agreements 
into  execution.  At  page  538,  pi.  21,  a  specific 
execution  was  denied,  because  the  plaintiff  had 
shuffled,  and  a  distinction  was  drawn,  which 
runs  through  all  the  cases,  between  stock  and 
land  contracts,  and  the  reason  is  given.  The 
same  page,  548,  pi.  9,  says  :  "  Contract  for  S. 
S.  stock,  at  an  unreasonable  price,  set  aside," 
41)7*]  referring  to  *the  case  of  Thompson  v. 
Harcourt,  2  Bro.  P.  C.,  415.  The  result  given 
is  inaccurate  ;  and  it  shows  how  little  reliance 
can  be  placed  upon  these  manuscripts.  Roch- 
fort  v.  Creswick,  2  Bro.  P.  C. ,  296,  respects  the 
fairness  of  the  agreement ;  one  of  the  qualifi- 
cations of  the  rule  which  we  laid  down  in  the 
opening.  Kien  v.  Stukely,  Gilb.,  155,  was  a 
contract  for  lands,  at  40  years'  purchase,  which 
were  not  worth  more  than  15.  The  intention 
was,  to  pay  in  South  Sea  stock,  and  a  specific 
execution  was  denied,  on  the  ground  that  the 
time  had  elapsed,  and  the  stock  fallen.  That 
was  a  case  where  time  was  of  the  essence  of 
the  agreement. 

Gentlemen  persist  that  Thompson  v.  Harcourt, 
2  Bro.  P.  C.,  415,  is  correctly  considered  by 
the  Chancellor  a  mere  case  of  inadequacy. 
What  we  say  is,  that  he  should  not  have  placed 
it  on  the  ground  of  inadequacy  alone.  The 
contract,  in  that  case,  could  not  have  been 
executed  at  the  opening  of  the  books,  and  the 
vendor  could  never,  therefore,  have  succeeded 
at  law  ;  yet  the  court  say  to  the  purchaser 
upon  a  bill  for  execution,  "  You  shall  pay  at 
the  rate  of  920  per  rent,  on  the  £290;"  and  leave 
the  case  there.  The  contract  was  not  only 
C'OWEN  8. 


executed,  but  this  was  done  by  the  halves. 
Powell,  a  man  of  deep  learning,  in  his  Treatise 
on  Contracts  (2d  Vol.,  p.  232),  says,  of  this 
case,  that  the  execution  of  the  contract  was- 
decreed  by  chancery,  on  the  ground  that  a  sub- 
sequent change  in  value  or  circumstances  could 
not  impair  its  validity,  and  that  this  decree  was 
affirmed  in  the  House  of  Lords.  He  does  not, 
therefore,  understand  it  as  the  Chancellor  does. 
This  case  was  decided  in  1722.  Now  I  refer 
to  Squire  v.  Baker,  5  Vin.,  549,  pi.  12,  decided 
in  1726,  only  four  years  after,  where  it  is  said;; 
"A  written  agreement  being  unreasonable,  the 
court  would  not  carry  it  into  execution,  but 
decreed  that  it  be  delivered  to  the  party  for 
whose  benefit  it  was  designed,  that  he  may 
have  an  opportunity  to  make  the  most  of  it  at 
law."  Now,  I  ask,"  how  does  this  last  consist 
with  Thompson  v.  Harcourt  ?  Yet  the  Chan- 
cellor cites  both  cases  as  supporting  the  same 
position.  Savage  v.  Taylor,  Cas.  t.  Talb.,  234, 
went  upon  the  unfairness  of  the  party,  and  the 
facts  will  be  seen  *clearly  to  warrant  [*498 
that  ground.  Inadequacy  is  not  even  men- 
tioned. Barnardixton  v.  Linywood,  2  Atk., 
133,  contains  the  general  proposition  only,  that 
the  bargain  being  hard  is  an  objection  to  a- 
specific  performance.  But  the  agreement  was 
made  while  the  vendor  was  in  distress,  and 
there  was,  in  fact,  misapprehension.  The 
court  say,  if  the  agreement  had  been  fair  they 
would  have  decreed  a  conveyance.  Accord- 
ingly, in  Goring  v.  Naxh,  3  Id.,  187,  188,  it  is 
said,  the  discretion  which  the  court  exercised 
is  not  arbitrary,  but  referrible  to  general  rules, 
Buxton  v.  Lister,  3  Id. ,  386,  is  relied  on  against 
us ;  but  it  merely  reiterates  the  general  rule, 
that  the  agreement  should  be  certain,  fair  and 
just.  This  was  a  case  of  personal  property. 
In  Joy  net  v.  Statham,  Id.,  388,  there  was  cir- 
cumvention. The  same  spirit  pervades  the 
whole  of  Ld.  Hardwicke's  decisions.  See,  also, 
London  v.  Na*h,  Id..  512;  S.  C.,  1  Ves.,  12, 
where  a  specific  execution  was  holden  oppres- 
sive, and  an  issue  directed  to  ascertain  the 
damages.  In  Underwood  v.  Hitchcox,  1  Ves., 
279,  he  says,  "  the  rule,  that  decreeing  specific 
performance  is  discretionary,  is  well  known  -t 
that  to  warrant  this,  it  should  be  in  wriling, 
fair  in  all  its  parts,  and  for  adequate  considera- 
tion." The  case  depends  particularly  upon 
the  policy  of  the  English  courts,  who  give  till 
possible  effect  to  family  settlements.  At  p. 
280  it  is  treated  upon  this  ground,  and  said  the 
estate  was  intended  by  the  uncle  as  a  benefit  to 
the  defendant  and  his  family. 

Faine  v.  Brown,  cited  by  counsel  in  2  Ves., 
304,  was  a  case  where,  if  a  stranger  had  been 
a  purchaser,  the  vendor  would  have  lost  half 
his  estate.  To  decree  a  specific  preforninnce 
would  have  been  equivalent  to  decreeing  a 
penalty.  Besides,  the  ven<fr>r  was  intoxicated 
at  the  time.  In  1  Fonbl.,  Newland  and  Pow- 
ell, this  case  is  not  mentioned  at  all,  wiili  ref- 
erence to  the  question  of  inadequacy.  If  the 
purchaser  had  been  the  brother  himself.  Ld. 
Hard  wick  e  would  still  have  told  him  he  was  a 
volunteer  and  not  entitled  to  relief.  ]'"}>?  v. 
Root*.  7  Bro.  P.  C..  184  ;  1  Id.,  870,  Toml.  ed., 
is  not  law.  It  will  be  seen,  by  2  Pow.  on  Cont., 
7(5,  62,  and  Newl.  on  Cont.,  82-5,  that  il  ha* 
been  overruled  in  its  broad  sense,  and  has 
resulted  in  this,  that  no  after  inequality  can 
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4OJ>*]  prevent  a  *spccific  performance,  if  the 
contract  was  for  adequate  consideration  when 
made.  Mortimer  v.  Capper,  1  Bro.  Ch.  Gas., 
156,  before  cited,  proves  this  rule  conclusively. 
The  bargain  was  fair,  and  though  the  inade- 
quacy was  great,  it  was  executed.  Heathcote  v. 
Paigtion,  2  Bro.  Ch.  Cas.,  175,  repeats  the  doc- 
trine, reviews  the  last  case,  and  speaks  of  rest- 
ing the  question  of  specific  performance  on  the 
market  price,  as  an  absurdity.  It  takes  the 
difference  between  the  effect  of-  mere  inade- 
quacy, and  the  evidence  arising  from  gross  in- 
adequacy. It  is  said,  "  here  is  no  evidence  of 
distress — nothing  but  inadequacy  of  value — 
and  if  that  could  be  .made  the  rule,  the  least  cir- 
cumstance which  varied  the  next  case  which 
occurred  might  make  the  difference ; "  thus 
giving  the  rule  for  which  we  contend,  in  the 
most  luminous  manner.  The  parties  stood  on 
equal  ground — the  contract  should  have  been 
executed,  and  it  was  executed  accordingly. 

Day  v.  Newman,  2  Cox.,  77,  is  correctly  re- 
lied upon,  as  giving  force  to  the  objection  of 
simple  inadequacy.  Ld.  Alvanley  and  Ld. 
Rosslyn  are  noted  as  being  the  only  Chanottton 
who  had  recognized  this  doctrine,  or  attempted 
to  break  in  upon  the  opposite  rule.  Newland 
on  Cont.,  66.  To  my  mind  there  was  evidence 
of  overreaching  in  the  vendor,  and  imbecility 
in  the  vendee.  It  was,  in  fact,  a  case  of  con- 
structive fraud,  arising  from  inadequacy  and 
overreaching,  though  Ld.  Alvanley  chooses  to 
deny  this,  and  places  the  case  upon  the  foun- 
dation of  simple  inadequacy.  Yet,  in  the  same 
year  (1788),  a  correct  view  of  the  subject  had 
been  taken  by  the  Court  of  Exchequer,  in  Col- 
lier v.  Brown,  1  Cox,  428.  In  that  case  it  was 
insisted  (Id.,  p.  431)  that  inadequacy  alone  was 
an  objection,  but  denied  by  the  court,  in  so 
many  words,  and  the  rule  stated  as  we  con- 
tend for  it.  Collet  v.  Wollaston,  3  Bro.  Ch.  Cas., 
228.  decided  in  1791,  was  an  agreement  to  as- 
sign stock  ;  and  by  leaving  the  party  to  law  he 
would  get  the  value.  Perkins  v.  Wright,  3 
-Harr.  &  M'H.,  324,  quoted  by  gentlemen,  is 
plainly  not  law.  It  even  goes  the  length  of 
impeaching  the  contract,  from  a  subsequent 
accidental  change  of  value  ;  against*  which  the 
rule  is  now  clearly  settled,  by  cases  respecting 
annuities,  destruction  by  tire,  or  by  earth- 
5OO*]  quakes.  *Poole  v.  SJiergold,  2  Bro.  Ch. 
Cas.,  118,  Jackson  v.  Lever,  3  Id.,  605. 

White  v.  Damon,  7  Ves.,  30,  was  an  auction 
case.  Ld.  Rosslyn  had  decreed  against  a  spe- 
cific performance,  on  the  ground  of  inadequacy; 
and  Ld.  Eldon  denies  his  doctrine,  going  on 
the  ground  that  it  is  an  auction  sale ;  but  the 
broad  proposition  which  he  lays  down  after 
this,  denies  the  objection  and  general  inadequa- 
cy. Flint  v.  Brandon,  8  Ves.,  163,  has  no  ap- 
plication ;  but  in  Emery  v.  Wane,  /d,  505,  517, 
Ld.,  Eldon  confirms  his  former  doctrine,  say- 
ing that  mere  difference  of  value,  though  con- 
siderable, is  no  objection.  The  refusal  to  de- 
cree an  execution  in  that  case,  was  on  the 
ground  that  the  court  will  never  compel  the 
husband  to  exercise  his  authority  over  his  wife 
for  that  purpose.  Again  ;  in  Coles  v.  Treco- 
thick,  9  Ves.,  246,  Ld.  Eldon  says,  inadequacy 
does  not  depend  on  one's  giving  pretium  affec- 
tionis,  and  to  make  it  available  it  must  be  such 
as  shocks  the  conscience.  The  pretium  affec- 
tionis  does  not  mean  attachment  merely,  but 
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any  peculiar  motive  which  leads  to  a  purchase, 
even  for  the  sake  of  selling  again.  The  odious 
appellation  of  fraud  can  never  be  applied  to 
such  speculations.  Try  the  rule  by  this  case. 
Admitting  that  Ellison  purchased  with  a  view 
to  the  Navy  Yard,  and  was  disappointed,  and 
allowing  that  he  gave  too  much,  should  a  spe- 
cific execution  be,  therefore,  denied?  Sir  Sam- 
uel Romilly,  in  citing  Tilly  v.  Peers,  10  Ves., 
301,  from  his  own  notes,  adds  to  what  is  men- 
tioned by  the  Chancellor,  of  that  case,  that  on 
a  cross-bill  it  appeared  to  be  a  case  of  clear 
fraud  ;  and  it  is  on  the  latter  ground  that  we 
must  take  performance  to  have  been  denied. 
Mortlock  v.  Buller,  the  principal  case,  beside 
being  one  of  an  auction  sale,  went  on  the 
ground  that  the  agent  had  no  power  to  sell, 
and  had  imposed  upon  the  trustees.  There 
would  have  been  a  breach  of  trust,  also,  had 
the  trustees  conveyed.  It  is  the  rather  to  be 
inferred,  that  the  case  cited  by  Sir  Samuel 
Romilly  went  on  the  ground  of  fraud  disclosed 
in  the  cross-bill,  because  in  Western  v.  Runsell, 
3  Ves.  &  B.,  187,190,  A.  D.  1814,  he  denied 
that  inadequacy  is  a  defense,  and  says  he 
pressed  it  in  vain  in  Mortlock  v.  Bailer,  and  it 
never  had  been  holden  sufficient. 

*I  forgot  to  notice,  in  the  order  I  [*5O1 
had  prescribed  to  myself,  the  case  of  Adams  v. 
Weave,  \  Bro.  Ch.  Cas.,  568,  decided  in  1784. 
which  was  a  case  of  60  years'  purchase,  upon 
the  faith  that  the  vendee  could  make  the  sub- 
ject worth  what  he  gave,  by  obtaining  certain 
mill  privileges.  The  inadequacy  was  plain, 
but  as  there  was  no  evidence  of  fraud  or  mis- 
take, a  specific  execution  was  decreed,  and 
the  Chancellor  lays  down  our  rule  strongly. 

Mason  v.  Armitage,  13  Ves.,  25,  merely  qual- 
ifies the  rule  for  which  we  contend,  by  admit- 
ting a  mistake  to  be  a  defense.  In  Willan  v. 
WiUan,  16  Ves.,  83,  surprise  is  mentioned  as 
another  qualification  ;  and  the  Chancellor  en- 
ters fully  into  the  distinction  for  which  we 
contend  between  the  force  of  circumstances 
which  will  operate  to  set  aside  an  agreement, 
on  the  one  hand,  or  deny  its  execution  on  the 
other.  Cadman  v.  Horner,  18  Ves.,  10,  gives 
misrepresentation  as  another  qualification  of 
our  rule  ;  and  does  not  touch  the  question 
whether  inadequacy  is  a  defense,  per  se.  In 
Buckle  v.  Mitcliell,  Id.,  Ill,  Sir  W.  Grant,  Mas- 
ter of  the  Rolls,  says,  "  a  contract  for  a  pur- 
chase is  an  equitable  title  ;  and  the  person  hav- 
ing such  title  is,  in  equity,  to  most  purposes, 
considered  as  the  complete  owner  of  the  estate. 
It  is  true  that  equity  does  not  in  every  case 
lend  its  aid  to  carry  a  contract  for  a  purchase 
into  execution  ;  but  it  dt>es  not  arbitrarily  exe- 
cute one  contract  and  refuse  to  execute  anoth- 
er. Some  grounds  must  be  laid  to  prevent  the 
party  from  obtaining,  in  this  case,  the  assist- 
ance" which  the  court  usually  gives  in  cases  of 
the  same  general  description." 

Western  v.  Russell,  3  Ves.  &  B.,  187,  is  a 
case  parallel  with  the  present  in  all  its  features. 
The  marginal  note  is  this:  "Inadequacy  of 
consideration  no  ground  for  resisting  the  exe- 
cution of  a  contract  to  sell ;  the  vendor  not  be- 
ing under  any  incapacity,  deficiency  of  judg- 
ment, or  led  by  accident  or  design  into  a  mis- 
apprehension of  the  value."  Sir  Samuel 
Romilly  denies,  arguendo,  that  inadequacy  is  a 
defense  ;  and  Sir  W.  Grant,  Master  of  the 
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Rolls,  says,  virtually,  that  inadequacy  of  price 
cannot  be  urged  where  everything  is  perfectly 
fair  ;  but  that  it  can  be  used  only  as  auxiliary 
to  other  proof  of  fraud,  incapacity,  or  the  like. 
5O2*J  These  *being  out  of  the  question,  he 
refused  to  consider  inadequacy.  The  inade- 
quacy there  was  very  great.  We  come  within 
the  precise  terms  of  that  case,  except  that  the 
inadequacy  here  is  not  near  so  striking.  The 
case  of  Howell  v.  George,  1  Madd.  Ch. ,  1 ,  pro- 
ceeded on  the  ground  that  the  interest  of  the 
wife  and  sou  were  to  be  affected  ;  and  the 
Chancellor  would  not  compel  the  defendant  to 
control  them.  Another  ground  was  the  in- 
trinsic difficulty  upon  the  words  of  the  power. 
The  rule  is  laid  down  there,  generally,  that  the 
court  will  not  decree  a  specific  performance 
where  the  case  is  hard,  &c.  But  it  really  goes 
on  the  mistake  of  the  party  in  supposing  that 
he  has  an  estate  in  fee  when  it  was  only 
for  life,  and  sanctions  one  qualification  of  the 
rule  which  we  advanced  in  the  outset — that  of 
mistake.  In  2  Pow.  on  Cont.,  ed.  of  1790,  p. 
228,  it  is  said  :  "  But  exorbitancy,  uncoupled 
with  circumstances  of  fraud,  has  not  been  de- 
termined to  be  a  ground  for  the  Court  of 
Chancery  to  refuse  its  interposition  on  behalf 
of  the  vendor  of  an  estate."  Not  one  case  can 
be  found  except  Day  v.  Newman,  2  Cox,  77, 
opposed  to  this  position.  Newl.  on  Cont.,  65 
and  66,  treats  the  point  as  somewhat  unsettled, 
and  considers  several  of  the  authorities,  which 
have  been  cited  in  the  course  of  the  argument. 
The  case  of  Howorth  v.  Deem,  1  Eden,  351, 
cited  on  the  other  side,  did  not  involve  the 
question  of  inadequacy.  It  related  to  a  family 
settlement  ;  and  Johnson  v.  Hill,  1  Vern.,  271, 
was  the  case  of  an  heir  selling  his  expectan- 
cy, which  rests  on  grounds  peculiar  to  itself. 
Hick  v.  Phillips,  Prec.  in  Ch.,  545,  was  cited 
as  a  case  of  overvalue  ;  but,  plainly,  it  did 
not  go  on  that  ground,  though  it  is  true  that 
Young  v.  Clerk  was  there  cited  ;  but  this  was 
to  show  that  the  court  have  a  discretion  to 
refuse  a  decree  of  performance  generally.  1 
Madd.  Ch.,  9,  n.,  cites  Faine  v.  Brown  for  the 
same  purpose.  Vaughan  v.  Thomas,  1  Bro. 
Ch.  Cas.,  558,  was  a  case  of  personal  property, 
and  Collet  v.  WoUaston,  3  Id.,  228,  a  case  of 
stock.  The  1st  edition  of  Madd.  Ch.  does  not, 
as  supposed  on  the  other  side,  vary  substan- 
tially from  his  last,  in  relation  to  this  subject. 
The  phrase  is  essentially  the  same  in  both  edi- 
5O3*]  tions,  because  *there  was  no  material 
change  in  the  principle  of  the  cases  upon 
which  that  writer  relied.  Himmons  v.  HUl,  4 
Harr.  &  M'H.,  252,  goes  merely  to  discretion 
iu  refusing  to  decree  a  specific  performance, 
without  placing  it  on  the  ground  of  inade- 
quacy. Carberry  v.  Tannehill,  1  Harr.  &  J., 
224,  was  a  case  of  y°uth  and  great  ignorance 
in  the  vendor.  The  Chancellor  adverts  to 
these  grounds  particularly  ;  and  the  same  re- 
mark applies  to  Clitherall  v.  Offilcie,  1  DCS., 
250.  In  addition  to  ignorance  and  youth, 
there  was  great  precipitancy  ;  and  the  inade- 
quacy was  gross,  so  as  to  evince  fraud.  The 
note  to  that  case  (p.  258)  will  show  that  it  does 
not  rest  upon  the  objection  of  mere  inadequacy. 
Campbell  v.  Spencer,  2  Binn.,  129,  is  also  cited, 
but  it  militates  against  the  gentlemen.  The 
right  to  a  specific  execution  was,  in  that  case, 
tried  by  a  jury.  There  was  no  great  inadc- 
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quacy;  nor  did  Yeates,  J.,  who  tried  the  cause, 
hold  the  contract  to  be  void.  He  left  it  to  the 
jury,  who  found  against  the  contract.  There 
was  evidence  from  which  they  might  have  in- 
ferred fraud,  and  for  this  reason  the  court  de- 
nied a  new  trial.  But  they  agreed  with  Yeates, 
J.,  upon  the  point  of  inadequacy.  Franklin 
v.  0*good,  2  Johns.  Ch.,  1,  was  an  attempt  to 
set  aside  a  sale.  The  case  did  not  call  upon 
the  Chancellor  for  a  discussion  as  to  the  effect 
of  inadequacy  upon  a  bill  to  enforce  perform- 
ance. What  he  said  as  to  this  was,  therefore, 
entirely  gratuitous.  Both  Pope  v.  Roots,  7  Bro. 
P.  C.,  184,  and  White  v.  Nutt,  1  P.  Wms.,  60, 
are  considered  by  Newland  in  his  Treatise  on 
Contracts,  85,  86,  as  showing  that  subsequent 
circumstances  of  change  are  no  objection,  and 
he  gives  a  variety  of  instances,  farther  illus- 
trative of  this  position  ;  as  the  death  of  one  on 
whose  life  an  annuity  depended — destruction 
by  fire,  &c.,  in  all  which  specific  execution 
was  decreed.  What  the  Lord  Chancellor  says 
in  Rose  v.  Ctinynghame,  11  Ves.,  554,  confirms 
this  idea.  The  estate  is  considered  as  executed 
in  the  vendee  ;  and  the  decree  operates  as  a 
mere  confirmation. 

Now  why  go  to  the  jury  ?  Can  they  mitigate 
damages  iu  consequence  of  a  change  of  value? 
Bac.  Abr.,  Damages,  D,  to  which  we  are  re- 
ferred for  this,  cites  cases  of  mere  cheat,  or 
extreme  folly  and  weakness.  But  could  the 
jury  divide  *the  loss  even  if  the  New-  [*5O4 
burgh  lots  had  been  sunk?  They  have  no  dis- 
cretion. They  are  not  arbitrary  judges  in  mat- 
ters of  contract.  Could  they,  in  this  case, 
give  an  amount  in  damages  to  the  appellant 
short  of  the  value  of  the  farms,  admitting  that 
his  remedy  at  law  was  good  V  The  measure 
of  the  damages  is  the  worth  of  the  thing, 
on  the  day  when  the  conveyance  was  to  be 
made. 

SAVAGE,  Ch.  J.  On  the  14th  day  of  Jan., 
1820,  William  Seymour  and  Thomas  Ellison 
entered  into  an  agreement  under  seal,  by 
which  Ellison  agreed  to  convey  to  Seymour 
two  farms  in  the  Towns  of  Montgomery  and 
Walkill,  in  the  County  of  Orange,  containing 
by  estimation  799  acres  of  land  ;  and  Sey- 
mour agreed  to  convey  to  Ellison  an  equal  un- 
divided third  part  of  certain  lots  in  the  village 
of  Newburgh;  the  conveyances  to  be  executed 
on  or  before  the  1st  of  June  then  next.  It  was 
further  agreed  that  the  parties  might  respect- 
ively take  possession  of  the  premises  so  to  be 
conveyed  to  them.  The  parties  did  take  pos- 
session accordingly  ;  and  on  the  3d  of  Aug., 
1820,  Ellison  died  without  the  conveyances 
being  executed.  The  bill  was  filed  against  the 
respondent,  as  the  heirs  of  Thomas  Ellison,  to 
compel  the  performance  of  the  above  contract. 
It  was  resisted  in  the  Court  of  Chancery  on 
three  grounds  : 

1.  Inadequacy  of  price. 

2.  Debility  of  Ellison's  mind  produced  by 
habitual  intoxication. 

3.  The  inability  of  the  appellant  to  fulfill  on 
his  part. 

The  Chtinaillnr  dismissed  the  bill  on  all  these 
grounds,  and  expressed  an  opinion  that  inade- 
quacy of  price  may.  of  itself,  and  without 
fraud  or  other  ingredient,  be  sufficient  to  au- 
thorize the  court  to  refuse  its  aid  in  enforcing 
the  performance  of  a  contract  for  the  sale  of 
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land  ;  though  it  might  not  be  sufficient  to  set 
aside  the  contract. 

These  are  the  principal  points  in  the  case,  on 
which  the  defense  rests.  Tfie  testimony  is 
very  voluminous,  and  I  shall  not  now  enter 
into  a  detailed  statement  of  it.  The  weight  of 
evidence,  in  my  judgment,  establishes  the 
difference  in  value,  between  the  farms  and  the 
5O5*]  lots,  at  $5,000  and  *upwards  ;  and  that 
Ellison  was,  in  the  month  of  Jan..  1820,  and 
before  and  after,  of  intemperate  habits.  Some 
of  the  witnesses  represented  him  as  incapable 
of  doing  business  ;  and  others  thought  him 
capable,  except  when  intoxicated.  It  also  ap- 
pears, that,  both  in  Jan.  and  June,  1820,  the 
village  lots  were  incumbered  by  a  mortgage  to 
the  amount  of  $5,000,  and  so  continued  till 
shortly  before  filing  the  bill. 

It  is  asserted  by  elementary  writers  that  the 
power  of  enforcing  agreements  specifically 
will  not  be  exercised  but  to  subserve  the  cause 
of  justice;  and  that  whenever  the  bargain  is  a 
hard  one,  bordering  on  oppression;  where 
there  has  not  been  perfect  fairness;  where  any 
facts  have  not  been  concealed  which  should 
been  disclosed  ;  or  where  any  unfair  advan- 
tage has  been  taken;  in  those  cases  equity  will 
not  decree  a  specific  performance,  but  leave 
the  party  to  his  remedy  at  law.  Reeve's  Dom. 
Rel.,  386;  Newl.  on  Cont.,  223-4. 

The  cases  in  which  a  court  of  equity  decrees 
specific  performance  of  contracts,  are  those 
where  damages  recovered  at  law  would  not 
answer  the  intention  of  the  parties  in  making 
the  contract.  2  Sen.  &  L.,  347. 

In  my  judgment,  His  Honor,  the  Chancellor, 
is  correct  in  saying  that  it  is  not  a  matter  of 
course,  in  all  cases,  to  decree  specific  perform- 
ance of  contracts.  Gas.  t.  Talb.,  236;  12  Ves., 
331;  1  Ves.,  Jr.,  566.  It  requires  the  exercise 
of  a  sound  discretion  upon  a  view  of  all  the 
circumstances.  That  discretion  must,  indeed, 
not  be  arbitrary  and  capricious.  It  must  be 
regulated  upon  grounds  that  will  make  it  judi- 
cial. 7  Ves.,  35.  If  the  contract  has  been  en- 
tered into  by  a  competent  party,  and  is,  in  its 
nature  and  circumstances,  unobjectionable,  it 
is  as  much  a  matter  of  course  to  decree  specific 
performance,  as  it  is  to  give  damages  at  law. 
9  Ves.,  608. 

The  appellant's  counsel  maintain  that  inade- 
quacy of  price,  alone,  is  no  ground  for  refus- 
ing to  enforce  a  specific  performance,  unless 
it  amounts  to  evidence  of  fraud.  The  case  of 
Thompson  v.  Harcourt,  2  Bro.  P.  C.,  415,  A. 
D.  1722,  is  claimed  as  an  authority  by  both 
5O6*1  parties.  As  I  understand  *it,  it  sup- 
ports the  proposition  advanced  by  the  appel- 
lant's counsel.  The  case  was  substantially 
this,  so  far  as  it  is  applicable  here:  during 
the  infatuation  which  prevailed  on  the  subject 
of  the  South  Sea  scheme,  and  on  the  18th  of 
June,  1720,  Thompson  agreed  with  Harcourt, 
that  he  would,  on  the  next  opening  of  the 
books  of  the  Company,  transfer  to  him  £1,000 
South  Sea  stock,  and  Harcourt  agreed  to  pay 
Thompson  £9,200  for  it,  which  is  920  percent. 
The  books  were  opened  on  the  5th  Oct. 
Thompson  represented  to  Harcourt  that  he 
had  the  £1,000  ready  to  transfer  (though,  in 
fact,  he  had  but  £290)  And  Harcourt  not  be- 
ing prepared  to  pay  the  £9,200,  another  agree- 
ment was  entered  into,  by  which  the  time  was 
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extended  to  the  next  transfer  day  after  Christ- 
mas, upon  certain  terms.  That  day  was  the- 
1st  May,  1721,  and  Thompson  not  having  the- 
stock,  procured  it  of  another,  to  be  returned 
on  certain  conditions.  On  that  day  the  stock 
was  tendered  to  Harcourt,  but  refused  by  him, 
and  then  retransferred  to  the  person  from 
whom  it  had  been  procured  for  the  purpose- 
of  the  tender.  Thompson  then  prosecuted  at 
law  upon  the  contract;  and  Harcourt  filed  hi* 
bill  to  be  relieved  against  it.  In  the  meantime 
the  bubble  had  burst;  and  it  was  enacted  by 
Parliament  that  all  contracts  for  the  sale  and 
purchase  of  the  stock,  unperformed  on  the 
29th  Sept.,  1721,  where  the  seller  had  not  the- 
stock  on  the  day  of  the  contract,  or  within 
six  days  after,  should  be  void  as  to  so  much  as 
the  seller  was  not  possessed  of.  Thompson 
then  filed  a  cross-bill,  praying  a  specific  per- 
formance. Both  causes  were  heard  at  1  he- 
same  time,  and  the  court  decreed  that  Harcourt 
should  pay  Thompson  920  per  cent,  for  the 
£290  stock  which  he  actually  held  of  his  own. 
This  decree  was  on  the  bill  for  relief;  and  the 
cross-bill,  which  was  for  specific  performance, 
was  dismissed  without  costs.  Thompson  ap- 
pealed because  he  was  not  allowed  the  920  per 
cent,  on  the  whole  £1,000;  but  the  appeal  wa» 
dismissed,  and  the  decree  affirmed.  The  only 
reason  why  the  920  per  cent,  was  not  allowed, 
on  the  whole,  must  have  been  because  he  was 
the  owner  of  stock  to  £290  only.  The  decree- 
proceeded  upon  the  Act  of  Parliament.  So  far 
as  the  court  acted  on  the  contract,  they  must 
*be  understood  as  decreeing  a  specific  [*5O7 
performance.  In  that  case  there  was  no  pre- 
tense of  fraud  or  circumvention.  It  seemed 
to  rest  on  inadequacy  only;  and  that  arising- 
from  subsequent  circumstances;  the  stock  be- 
ing worth  920  per  cent,  at  the  time  of  the  con- 
tract. There  were  other  facts  and  points  in 
the  case  to  which  I  have  not  referred,  as  they 
have  no  bearing  on  the  present  question. 

In  Barnardiston  v.  Lingwood,  2  Atk.,  133,  A. 
D.  1740.  Barnardiston,  being  distressed  for 
money,  conveyed  to  Lingwood,  his  (B's)  inter- 
est, being  a  remainder  in  tail  after  the  death 
of  his  uncle,  worth  £300  per  annum,  for  the 
sum  of  £300.  A  bill  for  relief  was  filed,  and 
a  cross-bill  for  a  specific  performance.  Ld. 
Hardwicke  dismissed  the  cross- bill;  and  says 
that  in  the  case  of  a  hard  bargain,  when  it  is 
not  absolutely  executed,  but  executory  only, 
the  constant  rule  of  the  court  is  not  to  carry  it 
into  execution. 

In  Euxton  v.  Lister,  3  Atk.,  383,  A.  D.  1746, 
the  bill  was  to  enforce  a  contract  for  timber 
sold  at  £3,050,  when  it  was  worth  no  more 
than  £2,500.  Ld.  Hardwicke  objected,  at  first, 
on  the  ground  that  the  thing  in  controversy 
was  a  chattel ;  but  finally  decided  on  the 
merits;  and  dismissed  the  bill  upon  the  ground 
of  hardship  without  costs,  on  Buxton  giving 
up  the  agreement,  saying  that  if  he  was  io 
dismiss  it  upon  the  misrepresent  ion  (which 
was  fully  shown)  he  would  dismiss  it  with 
costs.  In  the  course  of  his  remarks,  he  uses 
the  language  quoted  by  His  Honor,  the  Chan- 
cellor, "that  nothing  is  better  established,  than 
that  the  court  will  not  decree  a  performance 
of  an  agreement,  unless  it  is  fair  and  just  in 
all  its  parts;  and  that  it  is  in  the  discretion  of  the 
court  whether  they  will  decree  a  performance." 
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In  the  same  year  (1746)  the  cause  of  Joynes 
•v.  Sfatham  came  before  him,  on  a  bill  for 
specific  performance  of  an  agreement  for  a 
lease  of  a  house,  which  was  signed  by  the  de- 
fendant only,  and  contained  a  stipulation  to 
pay  £9  rent,  yearly.  The  defendant  insisted, 
and  offered  to  prove,  that  the  agreement 
should  have  been,  to  pay  the  rent  clear  of 
taxes;  but  the  plaintiff,  who  wrote  it,  omitted 
that  clause.  Lord  Hardwicke  admitted  the 
evidence,  observing,  "that  the  constant  doc- 
trine of  this  court  is,  that  it  is  in  their  discre- 
-5O8*]  tion  *whether,  in  such  a  bill,  the}7  will 
decree  a  specific  performance,  or  leave  the 
plaintiff  to  his  remedy  at  law." 

In  London  v.  Nash,  1  Ves.,  12,  more  fully 
reported  3  Atk.,  512,  A.  D.  1747,  Ld.  Hard- 
wicke refused  to  decree  specific  performance, 
•on  the  ground  that  the  court  is  not  obliged  to 
do  this,  where  it  will  be  attended  with  great 
loss  and  hardship  to  one  of  the  parties.  The 
bill,  in  that  case,  claimed  a  performance  of  an 
agreement  to  new  build  certain  houses,  which 
the  defendant  had  agreed  to  do,  but,  instead 
of  building,  had  thoroughly  repaired  them. 
It  is  also  observed  that,  even  if  the  defendant 
intended  to  evade  his  contract,  still  a  specific  ' 
performance  would  be  hard,  and  all  that  the 
city  wanted  was  to  be  compensated  in  dam- 
ages. The  Chancellor,  therefore,  directed  an 
issue. 

In  Underwood  v.  Hitchcox,  2  Ves..  279,  A.  D. 
1749,  Ld.  Hardwicke  says,  the  rule  of  equity, 
in  carrying  agreements  into  a  specific  perform- 
ance, is  well  known;  and  the  court  is  not 
obliged  to  decree  every  agreement  entered  into, 
though  for  valuable  consideration  in  strictness 
of  law,  it  depending  on  the  circumstances. 
And  undoubtedly,  every  agreement,  of  which 
there  should  be  a  specific  performance,  ought 
to  be  in  writing,  certain  and  fair  in  all  its 
parts,  and  for  adequate  consideration.  And 
he  refused,  in  that  case,  to  decree  perform-  { 
ance,  because  it  was  too  hard  to  decree  the  de- 
fendant to  make  a  surrender  of  the  copyhold 
•estate  (which  was  the  thing  in  controversy)  for 
so  inadequate  a  consideration.  He  referred  to 
the  rule  laid  down  in  Atty-Gen.  v.  Day,  1  Ves., 
220,  where  he  says  that  decreeing  performance 
is  discretionary,  when  the  party  has  his  election 
of  two  remedies,  in  equity,  or  at  law;  and, 
even  if  there  is  no  other  remedy,  it  should  not 
be  done,  if  there  are  strong  and  material  ob- 
jections against  it.  Ld.  Hardwicke's  rule  was 
recognized  by  Ld.  Erskinc,  in  Mason  v.  Armi- 
tage,  13  Ves.,  37,  A.  D.  1806. 

The  case  of  Paine  v.  Brown,  cited  by  coun- 
sel in  Rtitnsden  v.  Uylton,  Ves.,  307,  A.  D.  1750. 
was  admitted  to  be  an  authority  supporting 
'lie  Chancellor's  decree,  if  it  was  correctly 
stated.  Ld.  Hardwicke,  in  that  case,  said  that, 
independent  of  the  circumstance  of  intoxica- 
5OJ)*J  tion  when  the  contract  was  *entered 
into,  the  hardship,  alone,  of  losing  half  the 
purchase  money,  if  carried  into  execution,  was 
sufficient  to  determine  the  discretion  of  the 
•court,  not  to  interfere,  but  leave  the  parties  to 
law. 

In  Day  v.  Newman,  at  the  Rolls  (2  Cox,  77). 
performance  was  refused,  on  the  ground  of 
inadequacy  alone ;  but  in  Collier  v.  Brown,  1 
Cox,  428,  decided  the  same  year  (1788),  in  the 
Court  of  Exchequer,  though  there  was  some 
COWKM  3. 


inadequacy  of  price,  a  performance  was  de- 
creed. An  estate  worth  £400  or  more  was 
"sold  for  £275.  The  price  first  asked  was 
£300  ;  but  the  owner  was  not  much  acquainted 
with  the  estate,  and  supposed  she  was  selling 
to  the  tenant,  till  after  the  contract  was  exe- 
cuted. She  was  also  very  old,  yet  the  court 
was  of  opinion  that  the  parties  bargained  with 
their  eyes  open,  and  as  there  was  no  imposi- 
tion or  surprise  in  the  case,  mere  inadequacy 
of  price  (when  it  could  not  be  used  as  evidence 
of  fraud)  was  not,  of  itself,  sufficient  to  pre- 
vent the  court  from  administering  its  usual 
equity. 

Three  years  afterwards  the  same  court,  in 
Tilly  v.  Peers,  cited  by  Sir  Samuel  Romilly, 
from  his  own  note,  in  Mortlock  v.  Buller,  10 
Ves.,  301,  declared  that,  laying  out  of  consid- 
eration all  circumstances  of  fraud,  the  court 
would  not  enforce  a  hard  bargain.  We  have 
not  the  facts  upon  which  the  decision  was 
founded  ;  but  it  seems,  from  the  remarks  of 
Baron  Thompson,  that  it  was  a  clear  case  of 
fraud. 

White  v.  Damon,  7  Ves.,  30,  A.  D.  1801-2,  was 
the  case  of  property  sold  at  auction  for  £1,120, 
worth  £2,200.  A  bill  was  filed  for  a  specific  per- 
formance ;  and  though  Ld.  Rosslyn  first  dis- 
missed the  bill  on  the  ground  of  inadequacy, 
it  was  not  finally  decided  on  that  ground.  It 
was  before  Ld.  Rosslyn,  and  afterwards,  on  a 
petition  for  a  rehearing,  before  Ld.  Eldon. 
They  both,  however,  agreed  in  the  general 
proposition  that  it  is  not  a  matter  of  course  to 
carry  an  agreement  into  execution,  but  rests 
in  discretion. 

In  Coles  v.  Trecothick,  9  Ves. ,  246,  A.  D.  1804, 
Ld.  Eldon  declared  that  unless  the  inadequacy 
of  price  is  such  as  shocks  the  conscience,  and 
amounts  in  itself  to  conclusive  evidence  of 
fraud  in  the  transaction,  it  is  not  a  sufficient 
ground  for  *ref using  a  specific  per-  [*51O 
formance.  He  had  just  been  recapitulating  the 
facts.  It  was  a  case  of  sale  of  real  estate  by  an 
auctioneer,  and  Trecothick  had  surveyed  the 
premises,  and  valued  them  at  £23,000 — had  told 
the  auctioneer  not  to  sell  for  less  than  £19,500 
— and  had  agreed  they  should  go  for  £20,000 ; 
but  he  refused  compliance  with  the  contract, 
because  another  offer  of  £25,000  had  been  sub- 
sequently made ;  and  if  the  declaration  of  his 
Lordship  was  made  in  allusion  to  those  facts, 
it  certainly  cannot  be  questioned. 

The  case  of  Mortlock  v.  Buller,  10  Ves. ,  292, 
A.  D.  1804,  was  also  the  case  of  a  sale  by  an  auc- 
tioneer of  an  estate  for  £26,500,  worth  £34,900. 
The  question  of  inadequacy  was  noticed  by  the 
counsel,  and  much  discussed.  Ld.  Eldon  did 
not  decide  upon  it,  but  refused  the  specific 
performance  upon  other  grounds.  He,  how- 
ever, seems  to  adopt  the  doctrine  of  Ld. 
Alvanley,  that  the  court  is  not  bound  to  exe- 
cute every  contract ;  that  if  there  was  any  sort 
of  surprise  that  made  it  not  fair  nor  honest  to 
call  for  an  execution,  he  would  not  give  the 
extraordinary  relief  of  a  specific  performance; 
neither  would  he  order  the  contract  to  be  de- 
livered up,  but  would  let  the  purchaser  go  to 
law. 

So  in  WiUan  v.  Willan,  16  Ves.,  83,  A.  D.  1809, 
the  point  of  inadequacy  was  not  raised.  Ld.  El- 
don remarked  that  there  are  many  cases  where 
equity  will  not  disturb  an  agreement  which 
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has  been  executed,  though  it  would  have  re- 
fused to  carry  it  into  execution. 

In  Western  v.  Rwxell,  8  Ves.  &  B.,  193,  A.  D. 
1814,  there  was  great  inadequacy.  The  pur- 
chase was  stated  by  counsel  to  be  at  one  tenth 
of  the  value.  The  Master  of  the  Rolls  does  not, 
indeed,  decide  on  that  point ;  but  he  argues 
strongly  against  its  sufficiency,  as  a  ground  to 
refuse  specific  performance.  There  was,  in 
that  case,  no  pretense  of  incapacity.  The 
vendor  set  his  own  price,  and  obtained  it;  and 
though  he  lived  a  year  and  a  half  afterwards, 
expressed  no  dissatisfaction.  Yet  it  was  proved 
that  in  1809,  when  the  purchase  was  made, 
the  estate  was  worth  double  the  price.  The 
Master  of  the  Rolls,  after  noticing  these  facts, 
remarks  that  the  court  would  treat  men's  con- 
511*]  tracts  with  *great  levity,  if,  on  such  a 
state  of  circumstances,  it  should  refuse  to 
carry  them  into  execution. 

In  Griffith  v.  Spratley,  2  Bro.  Ch,  Cas.,  179, 
n.,  it  was  decided  that  inadequacy  alone  was 
not  sufficient  to  set  aside  a  transaction. 

Having  thus  noticed  most  of  the  cases  cited 
by  His  Honor,  the  Chancellor,  I  shall  proceed 
to  state  some  of  those  cited  by  the  counsel. 

In  London  v.  Richmond,  2  Vern.,  423,  A.  D. 
1701,  the  bill  was  filed  to  compel  the  perform- 
ance of  a  lease.  One  objection  was  that  the  rent 
reserved  was  £7,000  per  annum,  and  the  real 
value  not  £300 ;  and  that  it  was  against  the 
rules  of  equity  to  decree  in  specie  such  a  hard 
and  unreasonable  bargain.  But  the  Lord 
Keeper  Wright  said,  as  a  beneficial  bargain 
will  be  decreed  in  equity,  so  if  it  happens  to 
be  a  losing  bargain,  for  the  same  reason,  it 
ought  to  be  decreed. 

Adams  v.  Weare,\  Bro.  Ch.  Cas.,  567,  A.  D. 
1783,  on  appeal  from  the  Rolls,  was  a  bill  for 
the  specific  performance  of  an  agreement  to 
purchase  a  mill  seat.  The  purchaser  had  agreed 
to  give  a  large  price,  in  the  view  of  building  a 
mill,  which  depended  on  the  consent  of  the 
Corporation  of  Bristol.  The  contract  was  ab- 
solute in  its  terms,  and  the  vendor  had  refused 
to  annex  any  condition.  The  vendee  could 
not  obtain  the  consent  of  the  Corporation,  and 
refused  compliance  with  his  contract.  The 
Master  of  the  Rolls  had  decreed  performance, 
and  Lord  Chancellor  Thurlow  said  he  thought 
he  had  done  right ;  for  no  case  could  be  cited 
where  parties  have  made  a  bargain  with  their 
eyes  perfectly  open  and  no  surprise  whatever, 
as  in  that  case,  in  which  the  court  had  refused 
to  decree  a  specific  performance.  He  added, 
"  here  is  no  mistake  of  the  object ;  and  as  to 
the  greatness  of  the  price,  Adams  (the  vendor) 
had  a  right  to  ask  a  large  sum,  and  the  other 
had  agreed  to  give  it,  with  a  view  to  the  in- 
tended purpose  of  erecting  and  working  his 
mill." 

In  Mortimer  v.  Capper,  1  Bro.  Ch.  Cas.,  156, 
A.  D.  1782,  the  question  was  whether  equity 
would  enforce  the  performance  of  an  agree- 
ment for  a  piece  of  land  against  the  heirs  of  the 
vendor,  where  part  of  the  consideration  was  an 
annuity  of  £50,  for  the  vendor's  life,  and  he 
5 1 2*j  had  died  two  days  after  making  *the 
agreement.  The  whole  consideration  was  £'200, 
and  the  anmiity  £50.  The  ground  was  worth 
£1,300  ;  and  it  was  contended  that  the  agree- 
ment was  too  hard,  and  ought  not  to  be 
carried  into  execution.  The  Lord  Chancellor 
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said  :  "  I  remember  a  case  of  a  contract  for  a 
piece  of  ground,  which  was  to  be  inclosed,  for 
£20,  and  upon  a  bill  for  specific  performance, 
the  defense  was  that  it  was  worth  £200  ;  and 
although  the  contract  was  to  be  performed  in 
futuro,  yet  neither  party  knowing  the  value, 
the  Master  of  the  Rolls  decreed  performance." 
In  relation  to  the  case  before  him,  however, 
he  said:  "I  think,  if  the  price  be  fair,  the 
contract  ought  not  to  be  cut  down  merely  be- 
cause the  annuity,  which  is  a  contingent  pay- 
ment, never  became  payable  ;"  and  he  ordered 
a  reference  to  a  master,  to  inquire  inlo  the  real 
value  of  the  estate  and  of  the  annuity. 

In  Emery  v.  Wage,  8  Ves.,  518,  A.  D.  1803,  the 
question  was  whether  a  husband  should  be  com- 
pelled to  procure  his  wife  to  execute  his  con- 
tract; and  Ld.  Eldon,  arguendo,  says:  "I  do 
not  deny  that  mere  difference  in  value,  though 
considerable,  is  not,  of  itself,  a  sufficient 
ground  for  refusing  a  specific  performance  of 
a  contract ;  but  very  considerable  difference  in 
value  is  not  inconsiderable  evidence  that  it 
was  not  made  with  great  care  and  attention." 

In  Burrowe*  v.  Lock,  10  Ves.,  470,  A.  D.  1805, 
Edward  Cartwright  was  entitled  to  £288,  and 
assigned  it  to  the  plaintiff,  to  whom  he  was  in- 
debted £132,  and  by  whom  he  was  pressed  for 
satisfaction  of  the  debt.  The  costs  of  the  trans- 
action were  £10  paid  by  the  plaintiff ;  and 
Cartwright  had  previously  conveyed  away  one 
tenth,  so  that  £142  were  given  for  what  was 
worth  £260.  The  Master  of  the  Rolls  decreed 
performance,  saying :  "If  fraud  is  out  of  the 
case,  I  do  not  know  that  I  can  set  aside  this 
contract,  or  refuse  to  act  upon  it,  merely  on 
the  ground  of  inadequacy  of  price." 

In  Cadman.  v.  Earner,  18  Ves. ,  10.  A.  D.  1810, 
the  plaintiff  prayed  a  specific  performance  of  a 
contract,  which  was  resisted  on  the  ground 
of  inadequacy  and  misrepresentation  ;  and  on 
those  two  grounds  it  was  denied.  But  the  Mas- 
ter of  the  Rolls  expressed  no  opinion  upon  the 
question  of  inadequacy  alone. 

*The  case  of  Poole  v.  Shergold,  2  Bro.  [*5 1 3 
Ch.  Cas.,  118,  decides  that  the  difference  aris- 
ing from  the  calamities  of  the  times  ought  not 
to  rescind  a  contract ;  and  Jackson  v.  Lever.  S 
Bro.  Ch.  Cas.,  605,  that  a  contract  for  the  sale 
of  land,  for  an  annuity  for  the  life  of  the  veud- 
or,  shall  be  performed  by  the  vendor's  heirs, 
though  he  died  without  receiving  any  part  o 
it. 

The  object  of  the  last  two  cases,  I  presume., 
was  to  show  that,  although  the  Navy  Yard 
was  not  established  at  Newburgh,  and  al- 
though Ellison  died  before  the  application  to 
enforce  the  contract,  yet  neither  of  these  cir- 
cumstances can  constitute  a  defense  to  the 
present  action. 

Many  cases  have  also  been  cited  by  the 
counsel  for  the  respondents,  some  of  which  I 
shall  examine.  I  will  first,  however,  consider 
a  little  further  some  of  the  above  cases. 

The  case  of  Thompson  v.  JIarcovrt  I  have 
considered  an  authority  for  the  appellant.  As 
I  before  remarked,  it  was  claimed  by  the 
counsel  on  both  sides.  It  was  considered  by  the 
Chancellor  as  a  case  in  favor  of  the  respond- 
ents. Perhaps,  therefore,  I  am  mistaken  in  my 
reading  of  it,  but  I  think  not.  It  was  iii  the 
House  of  Lords.  The  reporter  has  not  given 
the  opinion  of  the  judges,  and  we  must  infer 

COWEN  3. 


1824 


SEYMOUK  v.  DELANCY. 


513 


the  ground  of  decision,  from  the  case,  the 
decree,  and  the  points  argued  by  counsel.  The 
case  was  decided  13th  Feb.,  1722.  On  the  9th 
Nov.,  in  the  same  year,  the  case  of  Kien  v. 
Stukeley  was  decided  (which  I  shall  hereafter 
refer  to  on  another  point),  in  which  a  specific 
performance  was  refused.  Both  these  cases 
grew  out  of  the  South  Sea  speculation,  or  were 
connected  with  it.  In  the  first,  where  920  per 
cent,  was  decreed  to  be  paid,  it  appeared  that 
when  the  contract  was  made,  it  was  fair  and 
equal  :  that  stock,  at  one  time,  was  1,000  per 
cent,  above  par.  The  inadequacy  arose,  there- 
fore, from  subsequent  circumstances,  and  did 
not  exist  at  the  time  of  the  contract.  In  the 
latter  case,  lands  were  sold  for  40  years'  pur- 
chase, which,  at  the  time,  were  worth  only  15 
years'  purchase  :  and  the  vendee  expected  to 
pay  in  South  Sea  stock.  The  inadequacy  here 
existed  at  the  time  of  the  contract ;  and  must 
5 14*]  have  been  one  ground,  at*least,  of  the 
decree.  Both  cases  were  decided  by  the  same 
court,  and  within  nine  months  of  each  other  ; 
and.  in  my  opinion,  are  perfectly  reconcilable 
upon  the  relative  difference  of  time  at  which 
the  inadequacy  arose.  So  in  London  v.  Rich- 
mond, the  rent  was  agreed  upon,  on  a  calcula- 
tion of  the  quantity  of  water  which  certain 
pipes  would  discharge.  This  was  greatly  over- 
rated, yet  the  court  compelled  performance. 
The  lessee  should  have  calculated  better ; 
though,  I  confess,  I  am  not  satisfied  with  that 
case. 

In  Adams  v.  Weare  the  seller  was  explicit, 
and  when  the  purchaser  said  he  would  give 
the  price,  if  the  consent  of  the  City  of  Bristol 
could  be  obtained,  the  seller  told  him,  "  Sir,  I 
will  have  no  if  in  the  case.  You  must  purchase 
absolutely  or  not  at  all."  In  that  case,  it  was 
admitted  that  the  inadequacy  existed  at  the 
time  of  the  contract,  and  was  known  to  both 
parties  ;  and  the  court  would  not  permit  the 
purchaser,  afterwards,  to  be  off  from  his  con- 
tract, because  he  did  not  succeed  in  his  spec- 
ulation. 

Not  so  in  this  case.  The  appellant  avers  that 
the  lots  were  worth  the  consideration  given,  or 
very  near  it,  long  before  anything  was  ever 
saiu  about  a  Navy  Yard  at  Newburgh  ;  and  on 
the  other  hand,  the  inadequacy  is  shown  to 
have  existed  at  the  time  of  the  contract,  and 
not  to  have  arisen  from  subsequent  circum- 
stances. It  does  not  appear  that  the  expectation 
of  a  Navy  Yard  was  the  sole  inducement  to 
the  purchase.  It  is  stated,  by  one  witness,  that 
Ellison  intended  to  build  stores  and  sloops,  and 
go  extensively  into  commerce. 

Johnson,  &x'r  of  Hill,  v.  Nott,  1  Vern., 
271-2,  A.  D.  1684.  In  this  case  Hill  bought  of 
the  defendant  a  contingent  estate,  at  an  under 
value.  Nott  had  previously  brought  his  bill,  to 
be  relieved,  and  was  relieved  by  Ld.  Notting- 
ham ;  but,  upon  a  rehearing,  before  Lord 
Keeper  Guilford,  that  decree  was  reversed. 
Johnson  then  brought  his  bill  for  a  specific 
performance  ;  and  the  Lord  Keeper  said  that  a 
contract  which  carries  an  equity  to  have  it  de- 
creed in  specie,  ought  to  be  without  all  objec- 
tion. 

In  Vanghnn  v.  'l homos,  1  Bro.  Oh.  Cas., 
550,  A.  D.  1783,  the  plaintiff  agreed  with  the 
defendant  for  an  annuity  worth  nine  years 
purchase,  for  the  consideration  of  five  years' 
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purchase,  and  brought  *his  bill  to  [*515 
compel  a  specific  performance  ;  but  the  court 
said  that  if  they  assisted  the  plaintiff,  they 
should  give  sanction  to  a  very  unconscientioua 
bargain,  and  that,  under  this  view  of  the  case, 
he  was  by  no  means  entitled  to  their  aid. 

In  Collettv.  Wollaston,  3  Bro.  Ch.  Cas.,  228, 
A.  D.  1791,  the  plaintiff  had  purchased,  at 
auction,  the  reversionary  interest  of  £2,000- 
South  Sea  stock,  subject  to  the  life  of  a  man 
45  years  of  age,  and  £1,200  South  Sea  annu- 
ities, for  £215  ;  and  filed  his  bill  for  an  assign- 
ment and  transfer.  The  Master  of  the  Rolls 
said,  the  reversionary  interests  seeming  to  be 
sold  for  a  very  low  price,  he  would  direct  an 
inquiry  into  their  value,  before  he  decreed  a 
specific  performance  of  the  purchase.  Vide, 
also,  several  cases  5  Vin.,  539  to  549,  adhering 
to  the  rule  in  Normanby  v.  Beckley,  that  the 
contract  must  be  fair  and  reasonable  in  every 
particular. 

In  Vlitherall  v.  Ogilvie,  1  Des.,  257-63,  A.  D. 
1792,  the  defendant  entered  into  a  written  con- 
tract to  sell  the  plaintiff  certain  lands,  for 
£3,500,  which  were  worth  three  times  that 
amount.  On  further  inquiry  as  to  the  value  of 
the  property,  he  declined  executing  the  con- 
veyances ;  and  the  bill  was  brought  for  a  spe- 
cific performance.  The  court,  after  a  full  dis- 
cussion and  examination  of  the  cases  on  the 
subject,  took  notice  of  the  distinction  between 
setting  aside  an  unreasonable  contract,  after  it 
is  executed,  and  compelling  a  specific  per- 
formance ;  and,  recognizing  Ld.  Hardwicke's 
rule  in  Underwood  v.  Hitchcox,  declared,  that 
on  full  consideration  of  the  case,  and  all  the 
circumstances  (although  there  was  no  proof  of 
fraud  or  imposition),  the  sum  for  which  the 
land  was  agreed  to  be  sold  was  grossly  inad- 
equate to  its  real  value  ;  and  that,  being  an 
unreasonable  contract,  and  a  very  hard  bar- 
gain, it  would  be  unreasonable  and  unjustifi- 
able to  decree  a  specific  performance  ;  and  left 
the  plaintiff  to  his  remedy  at  law. 

In  Ward  v.  Webber,  1  Wash.,  229.  A.  D. 
1794,  President  Pendleton,  delivering  the  opin- 
ion of  the  court,  says  :  "  It  is  true  that  the 
court  will  never  decree  iniquity  ;  and  there  are 
instances  where  they  have  refused  to  decree 
hard  bargains,  though  fair ;  but  these  are  rare, 
and  are  generally  cases  of  glaring  hardships. 
For,  in  general,  the  court  will  not  undertake 
*to  estimate  the  speculations  of  parties [*5  16 
in  a  contract,  but  will  deem  them  the  best 
judges  of  their  own  views,  and  will  compel  a 
performance,  though  they  may  be  eventually 
disappointed  in  their  expectations." 

In  the  case  of  Campbell  v.  Spencer,  2  Binn., 
133,  A.  D.  1800,  there  was  no  fraud  or  imposi- 
tion ;  nor  does  it  appear  that  there  was  inad- 
equacy to  any  great  degree  ;  but  it  was  a  fool- 
ish bargain,  whereby  a  farmer  agreed  to  sell 
his  farm  for  the  remnant  of  a  store  of  goods  ;. 
and  Ch.  J.  Tilghman  and  Judge  Breckenridge 
both  say,  they  would  not  enforce  the  contract, 
nor  declare  it  void,  but  leave  the  plaintiff  to 
his  action  upon  it  Judge  Breckenridge  placed 
reliance  upon  its  being  a  hard  bargain,  at- 
tended with  suspicious  circumstances. 

In  the  case  of  Oxgood  v.  Franklin,  2  Johns. 
Ch..  23,  A.  I),  1816,  the  Chancellor  remarks, 
"there  is  a  very  important  distinction,  which 
runs  through  the  cases,  between  ordering  a 
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contract  to  be  rescinded,  and  decreeing  a  spe- 
cific performance.  Though  inadequacy  of 
price  is  not  a  ground  for  decreeing  an  agree- 
ment to  be  delivered  up,  or  a  sale  rescinded 
•(unless  its  grossness  amount  to  fraud),  yet  it 
may  be  sufficient  for  the  court  to  refuse  to  en- 
force performance.  It  is  not  uncommon  for  the 
court  to  refuse  to  enforce  for  inadequacy,  and 
at  the  same  time  to  refuse  to  rescind." 

Chancellor  Dessaussure,  who  was  not  on  the 
bench  when  the  cause  of  Clitherall  v.  Ogttvie 
was  decided,  has  added  a  valuable  and  learned 
note  to  the  report  of  that  case,  which  he  con- 
cludes by  observing:  "It  is  agreed,  on  all 
hands,  that  the  court  is  not  bound  to  decree  a 
specific  performance  in  every  case  where  it 
will  not  set  aside  the  contract,  nor  bound  to 
set  aside  every  contract  of  which  it  will  not 
decree  the  specific  performance.  The  court 
will  not  decree  specific  performance,  where 
there  is  any  surprise,  making  it  not  fair  and 
honest  to  proceed  and  call  for  specific  per- 
formance. " 

Having  thus  taken  a  cursory  view  of  some 
of  the  principal  cases  on  the  point  under  con- 
sideration, and  having  also  noticed  the  dicta,  of 
some  learned  jurists,  I  shall  be  justified  in  the 
remark,  that  the  question  is  one  upon  which 
very  great  men  have  differed,  and  have  admin- 
517*]  istered  the  equity  of  the  *court  upon 
diametrically  opposite  principles.  The  one 
class  maintain  that  the  court  will  not  lend  its 
aid  to  enforce  the  performance  of  contracts, 
unless  they  are  fair,  just  and  reasonable,  and 
founded  on  adequate  consideration.  The  other 
class  maintain  that  unless  the  inadequacy  of 
price  is  such  as  shocks  the  conscience,  and 
amounts  in  itself  to  decisive  and  conclusive 
evidence  of  fraud  in  the  transaction,  it  is  not 
of  itself  a  sufficient  ground  for  refusing  a  spe- 
cific performance. 

The  most  distinguished  of  those  who  sup- 
port the  latter  doctrine  is  Ld.  Eldon.  To  him 
maybe  added  Sir  William  Grant,  Lord  Keep- 
er Wright,  and  probably  some  others.  The 
former  doctrine  was  declared  or  acted  upon 
by  the  Lds.  Somers,  Macclesfield,  Northing- 
ton,  Guilford,  Talbot,  Harcourt,  Hardwicke, 
Alvanley,  Erskine,  Rosslyn  and  Chief  Baron 
Eyre,  in  England  ;  and  in  this  country  it  has 
been  adopted  by  the  Court  of  Chancery  of  S. 
C.,  the  Court  of  Appeals  of  Va.,  and  the  Court 
of  Chancery  of  this  State ;  and  I  believe  there 
is  no  American  decision  to  the  contrary. 
Among  American  jurists,  of  distinguished 
celebrity,  who  have  maintained  this  doctrine, 
are  Chancellor  Dessaussure,  of  S.  C.,  President 
Pendleton  of  Va.,  the  late  Ch.  J.  Reeve,  of 
Conn.,  and  last,  though  not  least,  the  late 
ChanceUor  Kent,  ju&tum,  et  tenacem  proponti 
virum — a  man  whose  stern  integrity,  superior 
talents  and  extensive  erudition,  have  rendered 
him  an  ornament  to  the  courts  over  which  he 
has  presided  in  his  native  State;  and  who  may, 
without  arrogance,  but  with  the  most  perfect 
complacency,  look  back  upon  his  twenty-six 
years  of  judicial  labors,  and  say — 

Exegi  monumentum  cere  perenniug ; 
Regalique  situ  pyramWum  tilt  in*: 
Non  omnis  nwriar ;  multaque  pars  mei 
Vitabit  libitinam. 

If  we  determine  this  question  by  the  pre- 
vailing practice  of  courts  of  equity  (it  has  not, 
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indeed,  been  uniform),  we  must  decide  in 
favor  of  the  rule  as  laid  down  by  Ld.  Hard- 
wicke. If  we  determine  it  by  the  reason  and 
propriety  of  the  two  propositions,  there  is  cer- 
tainly great  weight  in  the  consideration  that, 
in  enforcing  contracts,  the  court,  if  it  acts  at 
*all,  must  act  ex  rigore,  and  cannot  [*518 
weigh  the  equities  of  the  parties  ;  whereas  a 
jury,  in  a  court  of  law,  can  mitigate  the  dam- 
ages according  to  equity  and  good  conscience. 
It  seems,  indeed,  paradoxical,  to  send  parties 
from  a  court  of  equity  to  a  court  of  law,  to 
obtain  equity  ;  but  it  arises  from  the  peculiar 
construction  and  practice  of  the  courts. 

Again  ;  if  we  call  to  our  aid  the  opinions  of 
men  among  the  most  celebrated  for  their  learn- 
ing and  talents,  of  the  times  in  which  they  re- 
spectively lived,  we  find  a  great  preponderance 
in  favor  of  sending  hard  and  inequitable  bar- 
gains to  a  court  of  law. 

Upon  authority  therefore,  as  well  as  upon 
principle,  I  am  clearly  of  opinion,  that  a 
court  of  equity  ought  not  to  lend  its  aid  in  en- 
forcing an  executory  contract  unless  it  is  fair, 
just,  reasonable  and  equal  in  all  its  parts,  and 
founded  upon  adequate  consideration. 

It  is  undoubtedly  well  settled  that  inade- 
quacy of  price,  alone,  is  not  a  sufficient  reason 
for  setting  aside  a  contract  executed,  unless  its 

frossness  amount  to  fraud  ;  but  there  is  a  wide 
ifference    between    enforcing  an    executory 
contract,  and  setting  aside  a  contract  deliber- 
ately executed  ;  and  the  two  subjects  admit  of 
very  different  views  and  considerations. 

The  next  ground  of  defense  is,  that  Ellison's 
mind  was  debilitated  by  habitual  intoxication. 
The  witnesses  agree  as  to  the  fact  of  his  habit- 
ual intemperance,  for  some  years  before  his 
death  ;  but  they  differ  in  their  opinions  as  to 
the  effect  produced  by  it  upon  his  capacity  to 
transact  business.  The  fact  is  before  the 
court ;  and  our  acquaintance  with  mankind 
supersedes  the  necessity  of  evidence  to  prove 
that  habitual  inebriety,  in  most  cases,  debili- 
tates the  mind.  As  like  causes  produce  like 
effects,  it  would  require  strong  proof  to  show 
that  Ellison  was  an  exception  to  the  general 
rule.  It  also  appears  that  this  contract  was 
unknown  to  his  family  and  friends.  It  was 
made  by  Drake  Seymour,  on  behalf  of  his 
brother.  And  though  the  character  of  Drake 
Seymour  rebuts  the  idea  of  fraud  or  imposi- 
tion upon  a  man  under  intoxication  ;  yet  it  is 
well  known  that  interest  has  a  controlling  in- 
fluence *over  the  minds  of  many,  per-  [*511> 
haps  of  most  men,  even  of  correct  principles  ; 
and  may,  and  often  does,  induce  them  to 
make  bargains  which  conscience  cannot  ap- 
prove. 

The  Ihird  ground  of  defense  is,  that  the  ap- 
pellant was  unable  on  the  day  appointed  to 
give  a  title  to  the  lots,  on  account  of  incum- 
brances. 

The  appellant's  counsel  contend,  that  it  is 
sufficient,  if  he  was  able  to  give  a  title  at  the 
time  of  the  decree  ;  and  so  it  was  decided  by 
the  Master  of  the  Rolls,  in  Laiigford  v.  Pitt,  2 
P.  Wms.,  630,  A.  D.  1731.  He  said  that  the 
direction  of  the  court,  in  all  cases,  was,  to  in- 
quire whether  the  seller  can,  not  whether  he 
could  make  a  title  at  the  time  of  executing  the 
agreement.  In  Wynn  v.  Morgan,  7  Ves.,  202, 
A.  D.,  1802,  it  was  decided  that  where  the 
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time,  at  which  the  contract  was  to  be  executed, 
is  not  material,  and  there  is  no  unreasonable 
delay,  the  vendor,  though  not  having  a  good 
title  at  the  time  the  contract  was  to  be  exe- 
cuted nor  when  the  bill  was  filed,  but  being 
able  to  make  a  title  at  the  hearing,  is  entitled 
to  a  specific  performance. 

In  Brashier  v.  Gratz,  6  Wh.,  528,  A.  D. 
1821,  Oh.  J.  Marshall  says,  the  rule  that  time 
is  not  of  the  essence  of  a  contract,  has  been 
recognized  in  courts  of  equity  ;  that  a  failure 
to  perform  on  the  day  does  not  deprive  a  pur- 
chaser of  his  right  to  demand  a  specific  per- 
formance at  a  subsequent  day,  when  he  shall 
be  able  to  comply  with  his  part  of  the  engage- 
ment. But  the  rule  is  not  universal.  Circum- 
stances may  have  changed  ;  and  the  other 
party  may  be  placed  in  a  worse  condition  ; 
and  then  the  court  would  leave  the  parties  to 
their  remedy  at  law.  The  party  who  is  ready, 
may  file  his  bill  requiring  the  other  to  perform 
or  rescind;  and  the  court  will  compel  him  to  do 
one  or  the  other.  If,  then,  a  bil*  for  a  specific 
performance  be  brought  by  a  party  who  is 
himself  in  fault,  the  court  will  consider  all  the 
circumstances  of  the  case,  and  decree  accord- 
ing to  those  circumstances. 

In  Hepburn  v.  Auld,  5  Or.,  262,  A.  D.  1809, 
the  same  point  had  been  so  ruled  ;  though  Mr. 
Justice  Livingston  expressed  his  dissent  on  the 
point  of  dispensing  with  time.  1  Wh.,  195- 
196,  S.  C. 

52O*]  *In  Butter  v.  O'Hear,  1  Des.,398, 
the  court  say,  lapse  of  time,  unattended  with 
other  circumstances,  is  not,  of  itself,  a  suffi- 
cient ground  for  it  to  refuse  its  aid  to  compel 
a  specific  performance  of  an  agreement  ;  that 
it  was  sufficient  if  the  plaintiff  could  then 
make  title. 

In  Judson  v.  Wass,  11  Johns.,  525,  A.  D: 
1814,  which  was  a  case  of  the  sale  of  land,  at 
auction,  one  of  the  conditions  being  that  the 
money  should  be  paid  in  seventy-five  hours, 
the  conveyance  to  be  dated  on  the  day  of  sale  ; 
the  premises  were  incumbered  with  a  mort- 
gage ;  and  the  court  said  that  in  every  sale  of 
that  kind,  there  is  a  condition,  that  the  pur- 
chaser shall  not  be  bound  to  part  with  his 
money,  unless  the  seller  is  able  to  give  him  a 
title  according  to  the  terms  of  the  sale.  That, 
however,  was  an  action  at  law,  and  is  not  ap- 
plicable here. 

In  Waters  v.  Travis,  9  Johns.,  466,  A.  D. 
1812,  the  late  Ch.  J.  Spencer,  who  gave  the 
opinion  of  this  court,  says,  the  lapse  of  time, 
when  no  material  inconvenience  has  been  suf- 
fered, can  be  urged  only  on  the  ground  that 
it  is  evidence  or  abandonment  of  the  agree- 
ment. 

In  the  case  now  under  consideration.  I  am 
inclined  to  the  opinion  that  the  appellant,  not 
bring  in  a  condition  to  give  a  good  title  on  the 
1st  of  June,  1820,  is,  ofitself,  no  objection  to 
a  specific  performance.  The  conveyances 
were  to  be  simultaneous  acts  ;  or  rather,  by 
the  terms  of  the  contract,  Ellison  was  first  to 
convey.  The  language  of  Seymour's  covenant 
is :  "In  consideration  of  which  premises 
(the  conveyance  by  Ellison)  the  said  William 
Seymour  doth  by  these  presents  covenant  and 
agree,  &c." 

But  it  seems  that  when  there  is  great  in- 
adequacy of  consideration,  the  vendor  is  held 
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to  great  strictness,  as  to  time,  in  the  perform- 
ance on  his  part.  In  the  case  of  Kienv.  Stuke- 
ly,  2  Bro.  P.  C.,  396-398,  A.  D.  1722,  Stukely, 
on  the  20th  July,  1720,  sold  lands  by  contract 
to  Kieu  for  forty  years  purchase,  when  they 
were  worth  only  fifteen  years  purchase,  and 
£120  were  paid  ;  Kien  intending  to  pay  the 
residue  in  South  Sea  stock,  which  was  then 
worth  1,000  per  cent.;  and  the  title  was  to  be 
made  out  on  the  29th  Dec.,  then  next.  The 
title  was  not  made  out  by  the  day  and  Kien 
declined  the  purchase.  On  a  bill  filed  by 
Stukely,  performance  was  decreed  ;  but  on 
*appeal  to  the  House  of  Lords,  this  [*521 
decree  was  reversed.  By  the  report  in  Brown, 
the  decree  seems  to  rest  on  the  ground  of  in- 
adequacy ;  and  the  point  relating  to  time  is 
not  stated  ;  but  from  a  report  of  the  same  case 
by  Baron  Gilbert  (Gilb.,  155-156),  it  seems  to 
have  been  decided  on  the  ground  of  the  vend- 
or not  having  made  out  his  title  to  the  prem- 
ises sold  by  the  day  stipulated  in  the  contract. 
The  decision  is  understood  by  Sugden  in  his 
Treatise  on  Vendors,  p.  281,  as  having  been 
made  upon  both  grounds,  and  he  has  deduced 
from  it  this  principle  ;  that  when  the  price  is 
unreasonable  or  inadequate,  or  the  contract  is 
in  other  respects,  inequitable,  equity  will  not 
assist  either  party,  if  he  has  permitted  the 
day  appointed  for  completing  the  contract 
to  elapse  without  performing  his  part  of  the 
agreement. 

On  the  whole  case,  therefore,  I  am  of  opin- 
ion : 

1.  That  on  the  question  of  decreeing  specific 
performance  of  executory  contracts,  the  Court 
of  Chancery  must  exercise  its  discretion — not 
an  arbitrary,  but  a  sound  judicial  discretion. 
If  the  contract  be   free  from  objection,  it  is 
the  duty  of  the  court  to  decree  performance. 
But  if  there  are  circumstances  of  unfairness, 
though  not  amounting  to  fraud  or  oppression, 
or  if  the  inadequacy  of  consideration   be  so 
great  as  to  render  the  bargain  hard  and  un- 
conscionable ;  on  either  ground  the  court  may 
refuse  its  aid  to  enforce  the  contract,  and  leave 
the  parties  to  contest  their  rights  in  a  court  of 
law. 

If  it  is  asked  what  degree  of  inadequacy  is 
necessary  to  constitute  the  bargain  a  hard  one  ; 
it  might  be  asked,  in  answer,  what  degree  of 
inadequacy  is  necessary  to  constituted  fraud — 
to  shock  the  conscience,  and  produce  an  ex- 
clamation ? 

The  truth  is,  that  neither  the  one  nor  the 
other  admits  of  a  definite  answer.  It  must  be 
determined  by  the  judgment  of  the  court ;  and 
as  there  is  certainly  a  difficulty  in  ascertaining 
the  precise  point,  there  is  much  less  danger  in 
stopping  short  of  it,  than  in  going  beyond  it. 
To  me  it  seems  a  solecism  in  language,  to  say 
that  a  party,  who  has  obtained  *an  in-  [*51iti 
equitable  bargain,  shall  be  received,  in  a  court 
of  equity,  to  demand  its  performance. 

2.  In  the  next  place,  though  the  incompe- 
tency  of  Ellison  arising  from  habitual  intem- 
perance is  not  clearly  established,  yet  enouirh 
appears  to  raise  a  doubt  on  the  subject,  and  to 
cast  a  suspicion  upon  the  fairness  of  the  trims- 
action.     The  authorities  cited,  on  the  question 
of  setting  aside  contracts  obtained  from  per- 
sons while  under  the  influence  of  intoxication, 
are  not  applicable.     None  of  them  state  that  a 
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contract  so  obtained  ought  to  be  enforced  in 
equity,  by  decreeing  a  specific  execution. 

8.  And,  although  lapse  of  time,  when  not  of 
the  essence  of  a  contract,  or  an  incapacity  to 
make  title  on  the  day  stipulated,  are  not  in- 
superable obstacles  in  the  way  of  obtaining 
the  specific  execution  of  a  contract,  provided 
title  can  be  made  before  the  decree  ;  yet,  when 
connected  with  inadequacy  of  price,  they  will 
justify  the  court  in  withholding  the  exercise 
of  its  extraordinary  powers  in  compelling  a 
specific  performance. 

I  concur,  therefore,  with  His  Honor,  the 
Chancellor,  and  am  of  opinion  that  his  decree 
should  be  affirmed. 

WOOD  WORTH,  J.,  not  having  heard  the  ar- 
gument, gave  no  opinion. 

Clark,  Earll,  Gardiner,  Green,  Mallory 
M'Call,  Morgan,  Ward  and  Wright,  Senators, 
concurred  in  the  opinion  of  the  Chief  Justice. 

SUDAM,  Senator.  In  this  case,  it  cannot  be 
necessary  for  me  to  enter  into  a  detailed  state- 
ment of  the  facts.  I  shall  merely  take  a  gen- 
eral view  of  the  claims  of  the  appellant,  and  of 
the  defense  set  up  by  the  respondents,  and  then 
proceed  to  the  consideration  of  the  questions 
submitted  to  the  court  by  the  counsel  who 
have  so  ably  and  ingeniously  argued  this 
cause. 

William  Seymour,  the  appellant,  and  Thom- 
as Ellison,  the  father  of  the  respondents,  on 
Jan.  14,  1820,  entered  into  an  agreement  for 
the  exchange  of  one  third  of  certain  lots  owned 
by  Seymour,  in  the  Village  of  Newburgh, 
523*J  *for  certain  farms,  owned  by  Ellison, 
in  Montgomery  and  Walkill.  The  property  is 
particularly  described  in  the  article  between 
them.  By  this  agreement,  Ellison  covenanted 
with  Seymour,  that  he  would  on  or  before  the 
first  day  of  June  next  ensuing  its  date,  by  suf- 
ficient conveyances,  grant,  bargain  and  sell, 
&c.,  the  farms  to  the  appellant,  in  fee  simple; 
in  consideration  of  which  Seymour  covenanted 
and  agreed  that  he  would,  on  or  before  the  1st 
day  of  June  ensuing  the  date,  sufficiently 
grant,  bargain  and  sell  to  Ellison,  the  equal 
undivided  third  parts  of  the  Newburgh  lots, 
with  the  wharves,  buildings,  &c.  The  articles 
of  agreement  contain  the  following  clause : 
"And  it  is  hereby  further  agreed  by  and  be- 
tween the  said  parties,  that  it  shall  be  lawful 
for  them  respectively  to  enter  into  and  upon 
the  said  premises  to  them  respectively  intend- 
ed to  be  granted  and  conveyed,  and  to  have 
and  receive  the  profits  thereof  to  their  own  use 
respectively." 

The  bill  states,  that  in  pursuance  of  this 
agreement  Seymour  entered  into  possession  of, 
and  received  the  rents  and  profits  of  the  prop- 
erty to  be  conveyed  to  him  by  Ellison,  and  El- 
lison entered  into  the  possession  of  the  prop- 
erty to  be  conveyed  to  him  by  Seymour  ;  and 
that  Ellison's  heirs  at  law  have,  since  his 
death,  continued  in  possession  ;  that  Seymour, 
during  the  lifetime  of  Ellison,  was  always 
ready  to  convey  to  him,  according  to  his  con- 
tract, but  that  Ellison,  for  several  months  pre- 
vious to  his  death,  was  incapable  of  transact- 
ing business ;  and  that  he  died  about  the  3d 
Aug.,  1830,  intestate,  leaving  Harriet  Ellison, 
his  widow,  and  the  respondents,  his  heirs  at 
law  ;  that  all  his  children,  except  Mary  Jane 
Delancy,  are  infants,  under  the  age  of  21 
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years  ;  and  that,  by  reason  of  their  infancy,, 
they  cannot  convey,  according  to  the  terms  of 
the  contract ;  that  Mrs.  Ellison,  the  widow  of 
Thomas  Ellison,  died  before  the  time  of  filing 
the  bill. 

The  prayer  of  the  appellant  is,  that  the  re- 
spondents may  be  decreed  to  execute  a  deed, 
according  fo  the  true  intent  and  meaning  of 
the  covenant  entered  into  between  the  appel- 
lants and  Thomas  Ellison,  in  his  lifetime. 

The  respondents  admit:  1.  That  their 
father,  Thomas  Ellison,  entered  into  covenant 
with  Seymour,  the  appellant ;  *but  [*52<4 
they  leave  him  to  prove  whether  he  had  a  suf- 
ficient title  to  the  property  to  be  conveyed  by 
him.  2.  They  insist  that  he  had  previously 
conveyed  a  portion  of  it  to  his  sister,  Esther 
Seymour,  or  to  some  other  person,  for  her  use 
or  benefit.  3.  That  his  title  was  very  question- 
able. 4.  That  the  bargain  for  the  exchange 
was  unconscionable,  inasmuch  as  the  lands  to- 
be  conveyed  by  Ellison  to  Seymour  exceeded 
the  value  of  the  lands  to  be  conveyed  by  Sey- 
mour to  Ellison  by  several  thousand  dollars.  5. 
That  the  appellant  could  not  make  a  good  title 
to  the  premises,  because  they  were  incumbered 
by  a  mortgage  remaining  uncanceled  at  the 
death  of  Ellison.  6.  That  the  appellant  did 
not,  on  or  before,  or  subsequent  to  the  day 
specified,  tender  a  deed,  in  pursuance  of  the 
article.  7.  That  Ellison,  from  the  14th  Jan., 
1820,  until  the  1st  June,  1820,  "was,  in  all  re- 
spects,as  capable  and  competent  to  transact  bus- 
iness, as  he  was  for  several  weeks  and  month* 
previous  to  the  14th  Jan.,  1820."  Then  the  re- 
spondents, after  stating  their  age,  and  denying 
that  the  appellant  was  ready  and  willing  to- 
execute  and  deliver  a  deed  to  Ellison  in  his 
lifetime,  and  leaving  him  to  his  proof,  sub- 
mit themselves  to  the  decree  of  the  court. 

In  the  decree  entered  in  this  cause  by  His 
Honor,  the  Chancellor,  he  refuses  to  direct  a 
specific  performance  of  the  contract  by  the 
heirs  at  law  of  Ellison,  "  from«the  great  inad- 
equacy in  value  of  the  lots  in  the  Village  of 
Newburgh,  which  Seymour  contracted  to  con- 
vey to  Ellison,  for  the  two  farms  in  Orange 
Co.,  which  Ellison  contracted  to  convey  to- 
Seymour,  as  mentioned  in  the  pleadings  and 
proofs  ;  and  also,  from  the  habits  of  intoxica- 
tion in  which  Ellison  had  indulged  in  the  last 
years  of  his  life,  and  the  mental  debility  pro- 
duced thereby  ;  and  also,  from  the  want  of 
readiness  and  ability  in  Seymour  to  convey  a 
good  and  unincumbered  title  to  the  said  lots  in 
the  Village  of  Newburgh,  at  the  time  fixed  for 
the  performance  of  said  contract,  or  at  any 
time  thereafter,  during  the  lifetime  of  Ellison." 

The  respondents,  in  support  of  this  decree, 
make  the  following  points  : 

*1.  That  the  bargain  was  hard,  dis-  [*525 
proportionate  and  unequal  in  its  terms. 

2.  That  during  the  time  of  the  negotiation, 
and  at  the  time  Ellison  entered  into  the  con- 
tract, he  was  not  in  a  fit  state  of  mind  to  form 
such  an  agreement,  or  to  understand  his  rights 
or  appreciate  his  interests;  and  that  the  bar- 
gain was  secretly  and  unfairly  obtained  by  the 
appellant. 

3.  That  the  appellant  did  not  and  could  not 
perform  the  agreement  on  his  part,  as  stipu- 
lated by  him,  in  the  lifetime  of  Ellison,  be- 
cause the  appellant's  lands  were  incumbered 
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to  their  value ;  and  there  was  no  waiver  of 
time,  or  indulgence  given,  by  Ellison  in  his  life- 
time, nor  by  the  respondents  since  his  decease. 

The  first  point  made  by  the  respondents, 
that  this  contract  for  exchange  of  lands  was 
hard,  disproportionate  and  unequal  in  its 
terms,  is  the  main  point  in  the  cause,  and  has 
been  so  treated  by  the  Chancellor  in  his  opinion. 
He  assumes  it  as  a  fact,  that  "  at  the  date  of 
the  agreement,  the  village  lots  were  not  worth 
half  the  value  of  the  country  farms,"  and  says  : 
"  We  may  make  an  ample  advance  of  the  one, 
and  an  ample  diminution  of  the  other,  in  value, 
if  we  were  to  fix  the  one  third  of  the  Newburgh 
lots  at  $6,000,  and  the  farms  at  $12,000. 

The  decision,  upon  the  evidence  given  as  to 
the  difference  in  value  between  the  property 
to  be  conveyed  by  the  appellant  to  the  father 
of  the  respondents,  may  decide  the  cause, 
without  entering  into  the  consideration  of  the 
other  points ;  but  I  think  our  decision  must 
depend  mainly  on  other  evidence  ;  for  it  can- 
not be  sustained,  in  my  opinion,  that  mere  in- 
equality in  value,  which  is  not  so  gross  as  to 
strike  the  moral  feeling  of  an  indifferent  man, 
would  be  sufficient  to  warrant  the  Chancellor 
in  withholding  a  decree  for  specific  perform- 
ance. I  admit  that  the  exercise  of  the  power, 
in  a  Court  of  Chancery,  to  enforce  the  specific 
performance  of  contracts  for  the  sale  or  the 
exchange  of  land,  rests  in  the  sound  discretion 
of  the  court ;  but  this  is  a  sound  legal  discre- 
tion ;  and  not  the  exercise  of  an  arbitrary 
power,  interfering  with  the  contracts  of  indi- 
viduals, and  sporting  with  their  vested  rights. 
I  also  admit  that  the  party  claiming  the  spe- 
!>i2O*]  cific  performance  must  present  a  case 
fair,  just  and  reasonable ;  that  the  contract 
must  be  founded  on  adequate  consideration  ; 
and  that  it  must  be  free  from  fraud,  misrepre- 
sentation, deceit  or  surprise. 

To  determine  whether,  in  fact,  the  agree- 
ment for  exchange  was  hard,  unequal,  and  dis- 
proportionate, and  whether  it  was  free  from 
fraud,  surprise,  &c.,  it  will  be  necessary  to 
examine,  with  as  much  brevity  as  possible,  the 
history  of  this  transaction. 

On  the  3d  of  Jan.,  1818,  Drake  Seymour, 
the  brother  of  the  appellant,  sold  to  Ellison, 
the  father  of  the  respondents,  the  one  equal 
undivided  third  part  of  the  lot  first  described 
in  the  articles  of  agreement,  lying  on  the  east 
side  of  Water  St.,  for  the  sum  of  $12,500,  cash. 
This  bargain  was  made  verbally,  in  the  year 
1817,  and  completed,  by  the  delivery  of  the 
deed,  in  Jan.,  1818;  and  the  negotiation  con- 
cerning it  was  kept  up  from  Apr.,  1817,  to 
Jan.,  1818,  when  it  was  consummated.  In 
Mar.,  1818,  Ellison  agreed  to  purchase  of 
Samuel  Sands  Seymour  his  undivided  third 
purl  in  the  same  lots,  lying  east  and  west  of 
Water  St.,  for  $13,825,  he  taking,  in  part  pay- 
ment, a  mortgage  which  Ellison  held  against 
one  Tallman.  and  Ellison  agreeing  to  guaranty, 
that,  on  foreclosure,  the  mortgaged  premises 
should  produce  the  principal  and  interest  due. 
This  contract  was  signed  and  sealed  by  the 
parties. 

In  Mar.,  1818,  Ellison  informed  Drake  Sey- 
mour "  that  he  had  only  to  purchase  the  part 
of  the  lot  belonging  to  the  appellant,  to  own 
the  whole,"  and  made  propositions  to  the  wit- 
ness (Drake  Seymour),  to  be  submitted  to  his 
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brother.  Both  in  the  years  1818  and  1819, 
Drake  Seymour  frequently  saw  Ellison  in  re- 
lation to  the  purchase  of  the  appellant's  one 
third  of  the  lots ;  and  from  the  time  Ellison 
first  proposed  to  purchase  from  the  appellant, 
to  the  time  when  a  verbal  contract  was  con- 
cluded for  the  exchange,  more  than  18  months 
had  elapsed  ;  and  about  1  year  and  10  months 
had  elapsed  before  it  was  reduced  to  writing 
and  signed  by  Ellison  and  the  appellant.  On 
the  conclusion  of  the  verbal  agreement,  Ellison 
authorized  the  appellant  to  take  possession  of 
the  farms,  and  possession  was  taken  accord- 
ingly. In  *Jan.,  1820,  the  appellant  [*527 
sent  by  Drake  Seymour,  to  Ellison,  at  N.  Y.. 
the  articles  of  agreement  in  question,  already 
executed  on  his  part.  They  were  handed  to 
Ellison,  to  be  executed  by  him.  He  requested 
that  they  might  be  left  with  him  for  examina- 
tion, to  see  if  they  were  in  conformity  with 
the  verbal  agreement.  He  examined  them, 
found  them  correct,  and  executed  them  the 
day  after. 

By  the  evidence  of  Samuel  M'Coun,  who 
was  employed  by  Ellison  to  estimate  the  value 
of  the  farms,  it  distinctly  appears  that  he  un- 
derstood from  Ellison,  that  he  and  the  appel 
lant  were  negotiating  for  the  exchange.  In 
various  conversations,  he  told  M'Coun  "that 
he  was  negotiating  an  exchange  with  the  ap- 
pellant, and  that  he  wished  M'Coun  to  make 
up  his  mind  upon  the  value  of  the  two  farms, 
to  be  exchanged  for  the  Newburgh  lots.  That 
he  (Ellison)  did  not  wish  M'Coun  to  appraise 
the  appellant's  lots  in  the  village  of  Newburgh; 
but  that  he  would  do  that  himself."  It  is  also 
In  evidence  that  Ellison,  during  the  summer, 
resided  in  New  Windsor,  in  the  County  of 
Orange,  adjoining  the  Village  of  Newburgh, 
and  that  he  was  well  acquainted  with  the  prop- 
erty of  the  appel  lant,  proposed  to  be  exchanged 
for  his  two  farms.  It  also  appears  that  Elli- 
son had  a  favorable  opinion  of  Newburgh  as 
a  business  place ;  and  he  may  have  been  in- 
fluenced by  the  consideration  that  property 
there  would  rise  in  value,  in  consequence  of 
the  expected  establishment  of  a  Navy  Yard. 

That  the  contract  was  deliberately  made, 
there  can  be  no  doubt.  M'Coun  says,  express- 
ly, that  Ellison  told  him  "he  would  not  con- 
clude the  bargain  between  him  and  the  appel- 
lant, until  he  had  seen  him"  (M'Coun),  and  as- 
certained his  opinion  of  the  value  of  the  farms. 

We  here  find  a  purchase  by  Ellison,  in  Jan., 
1818,  of  one  third  of  the  Newburgh  lots  east  of 
Water  St.,  for  the  sum  of  $12,500,  on  a  nego 
tiation  commenced  in  April  preceding,  and  at 
a  time  when,  according  to  the  pleadings  and 
proofs,  there  is  no  pretense  of  iucompetency. 
About  Mar.,  1818,  Ellison  purchased  from  S. 
S.  Seymour,  his  undivided  third  in  the  New- 
burgh  lots,  lying  oast  and  west  of  Water  St. , 
for  the  sum  of  $13,825.  About  the  saim>  lime 
he  "informed  Drake  Seymour  that  he  [*o28 
hud  purchased  one  third  of  S.  S.  Seymour, 
and  talked  of  exchanging  the  farms  for  the 
like  share  of  the  appellant.  In  addition,  he 
informed  Benjamin  Case  and  John  Anderson 
that  he  had  purchased  the  shares  of  Drake 
and  S.  S.  Seymour;  and  that  he  also  intended 
to  purchase  the  share  of  the  appellant  ;  and  he 
told  Anderson  how  he  intended  to  render  the 
property  valuable  to  himself. 
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The  whole  presents  a  very  strong  case,  and 
one  in  which  the  contract  should  be  carried 
into  effect,  unless  some  controlling  rule  of  de- 
cision in  our  equity  courts  shall  require  the 
contrary. 

There  can  be  no  doubt,  from  a  review  of 
the  evidence,  that  Ellison  made  his  bargain, 
well  knowing  all  the  facts,  in  relation  to  the 
Newburgh  lots,  as  well  as  his  farms  proposed 
to  be  exchanged  for  them.  His  own  agent 
(M'Coun)  ascertained  the  value  of  the  farms. 
He  said  he  would  himself  appraise  the  value 
of  the  lots  in  Newburgh.  It  could  not  be 
pretended,  that  after  a  purchase  of  two  thirds 
of  the  whole  property,  he  had  never  examined 
the  premises,  or  that  he  had  not  ascertained 
the  situation  and  comparative  value  of  the 
Newburgh  lots  ;  for  it  is  admitted  by  all  par- 
ties, that  at  the  time  of  his  purchase  from 
Drake  Seymour,  and  his  agreeing  to  purchase 
of  8.  S.  Seymour,  he  was  not  incompetent  to 
transact  business  of  any  kind.  Immediately 
after  this,  the  negotiation  for  the  one  third  of 
the  appellant's  lots  commenced,  and  that  ne- 
gotiation continued  for  18  months  before  it 
was  verbally  concluded,  and  for  one  year  and 
ten  months  before  it  was  reduced  to  writing. 
There  is,  therefore,  no  pretense,  in  my  opin- 
ion, that  Ellison  was  not  fully  acquainted 
with  the  premises,  proposed  to  be  exchanged 
with  him  by  the  appellant.  Besides  having 
before  become  the  purchaser  of  two  thirds  of 
the  lot  on  the  east  side  of  Water  St. ,  and  the 
one  third  of  the  lot  of  S.  S.  Seymour,  on  the 
west  side  of  the  same  street,  and  having  paid, 
in  each  instance,  a  sum  exceeding  the  price  he 
had  agreed  to  pay  the  appellant,  we  have  the 
positive  testimony  of  Drake  Seymour  that 
throughout  the  whole  of  the  negotiation  he 
was  perfectly  competent  to  transact  business. 
529*]  He  was  in  a  situation  *deliberately  to 
form  his  opinion,  and  unquestionably  he  did 
do  so,  as  to  the  value  of  the  Newburgh  lots  ; 
and  from  his  previous  purchases,  he  must 
have  ascertained  their  value,  to  his  own  satis- 
faction. Under  the  advice  of  his  agent,  he 
knew  the  value  of  the  property  to  be  conveyed 
by  him  to  the  appellant.  We  must  take  it, 
then,  that  Ellison,  deliberately  and  with  his 
eyes  open,  entered  into, the  contract  which  the 
appellant  now  seeks  to  enforce  by  a  decree  of 
a  court  of  equity. 

I  am,  therefore,  of  opinion,  from  a  review 
of  the  whole  evidence,  that  this  contract  was, 
at  the  time  the  negotiation  was  first  entered 
into,  and  at  the  time  the  articles  were  first 
executed  by  Seymour  and  Ellison,  certain, fair 
and  just,  in  all  its  parts. 

The  next  question  which  presents  itself  to 
the  consideration  of  the  court  is,  whether  the 
contract  between  the  appellant  and  Ellison  is 
so  hard,  unreasonable,  or  unequal,  that  this 
court  will  not  aid  to  enforce  it. 

In  reviewing  this  part  of  the  case,  it  will  be 
the  duty  of  the  court  to  investigate  the  evi- 
dence as  to  the  value  of  the  Newburgh  lots, 
and  the  farms  to  be  exchanged  for  them. 
Should  they  arrive  at  the  conclusion  that  mere 
inadequacy  in  value,  where  there  is  no  fraud, 
misrepresentation,  imposition  or  concealment 
of  facts,  is  of  itself  sufficient  to  avoid  the  con- 
tract, it  will  save  a  great  deal  of  the  labor  and 
investigation  which  might  otherwise  be  re- 
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quired.  I  admit,  however,  that  where  the  in- 
adequacy of  price  in  a  contract  is  so  flagrant 
and  palpable  as  to  convince  a  man  at  the  first 
blush  that  one  of  the  contracting  parties  had 
been  imposed  on  by  some  false  pretense,  such 
a  contract  ought  not  to  be  enforced  by  this,  or 
any  other  court  of  equity.  It  is  not  to  be  de- 
nied, that  it  is  the  settled  doctrine  of  the  Court 
of  Chancery,  that  it  will  not  carry  into  effect, 
specifically,  a  contract  where  the  inadequacy 
of  price  amounts  to  conclusive  evidence  of 
fraud.  In  this  view  of  the  case,  therefore,  as 
well  as  in  reference  to  the  objection  of  mere 
inadequacy,  I  shall  briefly  examine  the  evi- 
dence of  value. 

*It  may  be  proper  to  premise,  that  [*53O 
there  is  a  distinction  between  a  Court  01  Chan- 
cery, refusing  to  decree  the  specific  perform- 
ance of  a  contract,  and  setting  it  aside.  Mort- 
lock  v.  Butter,  10  Ves.,  292.  It  is  also  well 
settled,  that  a  court  of  equity  will  not  disturb 
an  agreement  that  has  been  executed,  although 
they  would  not  have  decreed  a  specific  per- 
formance. Willan  v.  Willan,  16  Ves.,  83.  In 
the  first  case,  the  court  would  leave  the  party 
to  his  remedy  at  law.  In  the  second,  they 
would  refuse  to  interfere  by  directing  the 
agreement  to  be  canceled,  the  party  having 
consummated  his  own  act.  But  if  there  should 
be  fraud,  circumvention,  deceit  or  misrepre- 
sentation, a  Court  of  Chancery  would  order  the 
contract  to  be  delivered  up  to  be  canceled. 
This  case,  then,  being  free  from  fraud,  con- 
cealment and  misrepresentation,  and  from  the 
charge  of  a  hasty  and  unadvised  contract,  one 
important  question  appears  to  be,  can  a  court 
of  equity  interfere,  under  such  circumstances, 
to  avoid  the  contract  ?  For,  in  my  opinion,  not 
to  carry  this  contract  into  effect  is  to  avoid  it 
wholly.  It  would  be  well  to  consider  whether 
this  is  a  case  coming  within  the  rule.  For  if 
it  be  true -that  the  respondents  must  rest  the 
decree  of  the  Chancellor,  principally,  on  the 
inadequacy  in  value  of  the  property  to  be  ex- 
changed ;  and  if  it  be  true  that,  in  order  to 
avoid  such  a  contract,  the  inadequacy  of  price 
must  amount  to  conclusive  evidence  of  fraud 
(Western  v.  Russell,  3  Ves.  &  B.,  187  ;  Willan 
v.  Willan,  16  Ves.,  83  ;  Coles  v.  Trecolhick,  9 
Ves.,  246,  per  Ld.  Eldon),  I  do  not  see  in 
what  manner  the  opinion  of  His  Honor,  the 
Chancellor,  can  be  supported. 

There  is  no  question  so  well  calculated  to 
generate  a  variety  of  opinion,  as  that  which 
regards  the  value  of  a  village  lot,  or  a  farm  in 
the  country ;  and  unless  the  disproportion 
should  be  gross  and  palpable,  it  would  be  very 
difficult  to  estimate  how  much  more  had  been 
given  by  A  for  a  lot  than  the  price  at  which 
B  would  value  it. 

This,  by  the  proofs,  is  the  precise  case  be- 
fore us.  The  average  value  of  the  appellant's 
interest  in  the  lots  at  Newburgh,  as  sworn  by 
six  witnesses,  is  $10,856 ;  and  this  is  corrob- 
orated by  the  fact  that  the  father  of  the  ap- 
Eellant  estimated  *the  lot  east  of  Water[*531 
t.,  several  years  since,  at  $30,000.  The  av- 
erage of  the  farms,  as  sworn  to  by  witnesses, 
is  $12,686,  and  the  difference  about  $2,186,  ac- 
cording to  the  highest  estimate  made  by  the 
witnesses  of  the  respondents.  The  lowest 
estimate  of  the  Newburgh  lots,  by  the  respond- 
ents' witnesses,  is  between  $5,000  and  $0,000. 
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That  a  difference  of  opinion  should  exist 
among  the  witnesses,  both  as  to  the  value  of 
the  lots  in  Newburgh  and  the  farms  of  Ellison, 
is  very  natural.  Every  person,  at  all  acquaint- 
ed with  the  price  set  upon  real  property,  and 
that  which  is  paid  when  sales  do  take  place  in 
the  country,  and  in  country  villages,  must  be 
aware  to  what  extent  an  honest  difference  of 
opinion  does  and  always  will  exist.  One  will 
venture  his  fortune  in  the  purchase  of  prop- 
erty which,  in  his  judgment,  will  lay  the  foun- 
dation for  a  comfortable  settlement  of  his  fam- 
ily, while  his  immediate  neighbor,  with  the 
same  knowlege  of  all  the  circumstances,  pro- 
nounces the  purchase  rash  and  injudicious. 
There  is  scarcely  an  instance  in  which  a  great 
difference  of  opinion  does  not  exist,  upon  the 
point,  whether  the  purchaser  has  a  good  bar 
gain  or  not.  In  the  country,  and  in  country 
villages,  there  is  no  settled  criterion  by  which 
property  can  be  estimated.  It  is  not  an  un- 
common circumstance  for  men  to  hold  on 
upon  real  estate,  in  the  hope  of  getting  their 
price,  until  the  law  interferes,  and  the  sheriff 
is  compelled  to  solve  all  scruples  on  the  sub- 
ject. In  the  present  case,  Ellison,  a  man  of 
fortune,  and  competent  to  carry  into  effect  his 
plans  for  the  improvement  of  the  two  New- 
burgh  lots,  impressed  with  the  idea  of  the 
growing  importance  of  that  village,  and  in- 
fluenced, in  all  probability,  by  the  expecta- 
tion of  the  establishment  of  a  Navy  Yard  in 
its  vicinity,  and  being  the  owner  of  two  thirds 
of  the  premises  in  question,  exchanges  certain 
farms  in  the  country  for  the  lots  in  ISewburgh. 
He  does  this  deliberately,  freely,  and  with  a 
full  knowledge  of  the  situation  of  his  own  pro- 
perty and  tliat  which  he  agreed  to  take  in  ex- 
change. There  is  no  ground  for  saying  that 
there  was,  in  this  case,  either  fraud,  surprise, 
misrepresentation,  or  deceit.  The  bargain 
was  conducted  by  him  throughout  with  great 
deliberation,  and  he  consummated  it  with  his 
eyes  open.  Under  such  circumstances,  we  are 
532*]  *called  on  to  say,  that  mere  inadequacy 
of  price,  and  where  there  is  much  contradic 
tory  evidence,  is  of  itself  sufficient  to  prevent 
the  Court  of  Chancery  from  decreeing  the 
specific  performance  of  the  contract. 

In  the  case  of  Cole*  v.  Trecothick,  9  Ves. ,  246, 
Ld.  Eldon  observed,  that  inadequacy  of  price, 
unless  it  amounted  to  conclusive  evidence  of 
fraud,  was  not  itself  a  sufficient  ground  for  re- 
fusing a  specific  performance  ;  and  although 
this  was  the  case  of  an  auction  sale  the  opinion 
was  pronounced  on  the  general  question.  In 
Mortlock  v.  Butter,  10  Ves.,  292,  the  Lord  Chan- 
cellor declined  giving  an  opinion  on  the  doc- 
trine of  inadequacy.  In  Western  v.  Ru»*ell,  8 
Ves.  &  B.,  187,  the  defense  was  gross  inade- 
quacy of  consideration.  The  Master  of  the 
Itolls  said  that  it  was  not  necessary  to  deter- 
mine the  general  question  whether  inadequacy 
of  price  might  not  be  a  ground  for  refusing 
performance,  and  he  decided  the  case  upon  its 
special  circumstances,  and  held  that,  as  the 
vendor  was  not  alleged  to  be  under  any  inca- 
pivcity  or  deficiency  of  judgment,  and  set  his 
own  price  and  obtained  it,  and  never  expressed 
any  dissatisfaction,  but  accused  the  purchaser 
of  delay,  the  agreement  should  be  carried  into 
execution.  Cluincdlor  Kent  admits  that  Ld. 
Eldon  and  the  Master  of  the  Itolls  had  thrown 
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doubt  and  distrust  on  this  doctrine  that  inade- 
quacy of  price  is  of  itself  sufficient  to  prevent 
a  specific  execution. 

In  Collier  v.  Brown,  1  Cox,  428,  it  was  ex- 
pressly held  on  a  bill  for  specific  performance, 
that  if  the  parties  bargained  with  their  eyes 
open  and  without  imposition  or  surprise,  mere 
inadequacy  of  price  was  not  of  itself  sufficient 
to  prevent  the  court  from  administering  its 
usual  equity.  This  is  the  doctrine  of  common 
sense  and  common  honesty;  for  it  may  be  asked 
with  great  propriety,  what  right  have  we  to 
sport  with  the  contracts  of  parties  fairly  and 
deliberately  entered  into,  and  prevent  them 
from  being  carried  into  effect  ? 

I  cannot  assent  to  the  doctrine,  that  inade- 
quacy of  price  may  of  itself,  and  without  fraud 
or  other  ingredient,  be  sufficient  to  stay  the 
application  of  the  power  of  a  Court  of  Chan- 
cery, *to  enforce  a  specific  perform-  [*533 
ance  of  a  private  contract  to  sell  land. 

To  establish  this  doctrine  in  the  State  of  JN, 
Y.  would,  to  my  mind,  be  sanctioning  a  prin- 
ciple which  would  lead  to  very  injurious  re- 
sults. Every  member  of  this  court  must  be  well 
aware  how  much  property  is  held  by  contract; 
that  purchases  are  constantly  made  upon  spec 
ulation;  that  the  value  of  real  estate  is  fluctu- 
ating ;  and  that  there,  most  generally,  exists 
an  honest  difference  of  opinion  in  regard  to  any 
bargain  as  to  its  being  a  beneficial  one  or  not. 
To  say,  when  all  is  fair,  and  the  parties  deal 
on  equal  terms,  that  a  court  of  equity  will  not 
interfere,  does  not  appear  to  me  to  be  support- 
ed by  authority  (Day  v.  Newman.  2  Cox,  77  ; 
Willan  v.  Willan,  16  Ves.,  83  ;  Western  v.  Ru»- 
*<  3Ves.  &B.,  187;  Morllock  v.  BuUer,  10 
Ves.,  292),  and  unless  I  am  bound  down  by 
some  rigid  rule  of  law,  I,  for  one.  cannot  con- 
sent to  its  introduction  into  our  equity  code. 

I  have  not  had  time  to  analyze  all  the  cases 
which  have  been  cited,  so  as  to  bring  them  in 
review  before  the  court.  The  earlier  cases  are 
very  loosely  reported  ;  and  we  cannot,  either 
from  the  decisions  made,  or  from  the  opinions 
of  the  court,  form  a  satisfactory  judgment 
on  the  particular  facts  ;  and  from  the  doubts 
and  disapprobation  of  Sir  William  Grant,  the 
Master  of  the  Rolls,  and  of  Ld.  Elden,  I  feel 
myself  warranted  in  saying  that  the  point  is 
unsettled  in  England.  Nor  can  I  perceive  why 
a  contract  for  the  sale  of  land,  which  is  fair  in 
all  its  parts,  should  not  be  carried  into  effect 
as  much  as  any  other  contract.  In  principle 
there  is  not  and  there  ought  not  to  be  a  dif- 
ference. 

There  may  be  such  inadequacy  of  price  as, 
of  itself,  to  be  an  evidence  of  fraud.  But 
wherever  this  does  not  exist,  and  resort  is  had 
to  the  testimony  of  witnesses,  and  they  differ 
in  their  valuation,  as  in  the  present  case,  the 
contract  should  be  executed.  In  the  case  be- 
fore the  court,  the  average  value  of  the  farms 
by  six  of  the  respondents'  witnesses  is$l'3,()86. 
Six  witnesses  on  the  part,  of  the  appellant  (and 
men,  too,  of  great  respectability),  value  the 
Newbugh  lots  at  $10,856.  The' difference  is 
$1,830.  How  is  it  possible  for  any  Chancellor 
to  decide  upon  the  relative  weight  of  such 
*evidence  ?  What  can  clearly  be  ex-  [*<~>;{-t 
traded  from  such  a  state  of  the  case  is,  that  it 
is  much  better  to  carry  the  contract  into  effect 
than  that  the  rule  of  equity  should  depend  on 
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the  judgment  of  a  single  individual.  It  is  im- 
possible for  any  court  to  appreciate  all  the  con- 
siderations which  influence  men  who  enter  into 
speculations  of  this  kind.  I  admit  that  the 
case  might  present  a  different  aspect  if  all  the 
witnesses  agreed  in  opinion.  But  here  is  a 
difference  of  opinion  among  some  of  the  most 
respectable  people  of  Newburgh,  as  to  the 
value  of  the  lots  ;  and  the  witnesses  for  the  ap- 
pellant are  supported  by  the  former  purchases 
made  by  Ellison  when  he  was  as  sane  as  he 
ever  was. 

There  is  another  circumstance  which  has 
considerable  weight  with  me,  and  it  is  that  this 
contract  is  for  the  exchange  of  real  property. 
It  cannot  be  denied  that,  in  such  cases,  each 
party  is  anxious  to  put  a  high  nominal  value 
on  his  own  land.  It  is  a  transaction  wholly 
different,  in  this  respect,  from  that  of  a  cash 
sale.  Although  the  Newburgh  lots  did  not 
produce  an  income  proportionate  to  the  value 
put  upon  them  by  the  appellant,  yet  the  same 
objection  existed  as  to  the  farms  ;  for  it  ap- 
pears by  the  evidence  of  Golden  that  they  were 
very  much  out  of  repair. 

Upon  the  whole,  I  am  of  opinion  that  there 
is  not  in  the  present  case  such  an  inadequacy 
of  price  as,  of  itself,  amounts  to  conclusive  evi- 
dence of  fraud  ;  that  the  contract  between  the 
appellant  and  Ellison,  in  his  lifetime,  was  en- 
tered into  with  a  full  knowledge  of  all  the  cir- 
cumstances by  Ellison,  and  after  much  delib- 
eration; and  that  it  is  fair  in  all  its  parts  ;  and 
that  the  respondents  ought  to  be  compelled, 
specifically,  to  carry  it  into  effect.  Coles  v. 
Trecothick,  9  Ves.,  24(5. 

I  have  not  entered  at  large  into  the  consid- 
eration of  the  question  raised  on  the  argument, 
as  to  the  incompetency  of  Ellison ;  because  it  ap- 
peared to  me  that  the  weight  of  testimony,  on 
that  point,  was  clearly  with  the  appellant;  and 
all  the  facts  in  the  case  show  that  he  concluded 
the  bargain  with  great  care  and  deliberation. 
If  Drake  Seymour  is  to  be  believed  (an'd  I  think 
he  is  entitled  to  the  most  implicit  credit),  Elli- 
son was  perfectly  competent  to  transact  busi- 
535*]  ness  throughout  the  whole  negotia- 
tion, and  when  he  was  not  so,  the  subject  was 
never  mentioned  to  him.  Indeed,  his  own 
agent,  M'Coun,  says  that  when  intoxicated 
he  never  knew  him  attempt  to  do  business. 
Where  a  general  incapacity  is  proved,  it  is  the 
duty  of  the  adverse  party  to  show  competency 
when  the  contract  was  executed  ;  but  in  the 
present  case  all  the  evidence  goes  to  show  Elli- 
son's competency  to  transact  business  when  the 
negotiation  commenced  ;  and  Drake  Seymour 
expressly  swears  to  it  when  the  contract  was 
executed. 

As  to  the  third  point,  that  the  appellant  was 
not  in  a  situation  to  give  a  good  title  to  the 
village  lots,  either  when  he  contracted  or  when 
the  deeds  were  to  be  exchanged,  I  am  some- 
what at  a  loss  to  reconcile  the  decree  of  His 
Honor,  the  late  Chancellor  with  itself.  He  says 
on  this  point,  "that  the  appellant  was  in  default 
on  the  1st  of  June,  1820.  He  ought  to  have 
shown  himself  able  and  ready  to  convey  on 
that  day;"  and  that  he  was  in  default  because 
the  property  was  incumbered  by  a  mortgage 
of  $5,000. 

In  conclusion,  however,  he  says  that  he  heard 
no  evidence  as  to  the  complainant's  title  ;  that 
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in  the  case  of  a  specific  performance,  it  is  the 
usual  course  of  the  court  to  refer  the  inquiry 
as  to  title  to  a  master.  In  my  judgment,  this 
inquiry  extends  not  only  to  the  actual  title  but 
to  incumbrances  upon  the  property.  In  fact, 
the  master  is  to  inquire  whether  the  party  can 
make  a  deed  according  to  his  contract.  If  he 
can,  it  is  sufficient,  although  he  was  not  in  a 
situation  to  do  so  when  he  entered  into  the  con- 
tract oral  the  time  for  performance;  though  it 
might  be  otherwise,  where  one  party  had  been 
quickened  by  the  other,  or  where  time  is  of  the 
essence  of  the  contract,  as  where  it  relates  to 
stocks  or  other  personal  chattels.  2  Pow.  on 
Cont.,  266,  267  ;  3  Eq.  Abr.,  690  ;  2  P.  Wms., 
630,  631  ;  7  Ves.,  202  ;  10  Ves.,  315  ;  6  Ves.( 
646  ;  2  Cox,' 77;  2  Johns.,  595,  614. 

The  appellant's  remedy  is  lost  at  law,  because 
the  property  was  covered  by  a  mortgage.  But 
that  is  no  objection  in  a  court  of  equity.  Newl. 
on  Cont. ,  89.  It  is  the  peculiar  privilege  of 
courts  of  equity  to  interfere  where  the  remedy 
*is  defective  at  law,  if  it  be  not  against  [*536 
conscience  ;  and  if  a  contract  be  fair,  it  should 
be  enforced.  8  Ves.,  163  ;  2  Sen.  &  L.,  347, 
352  ;  9  Ves.,  608. 

I  do  not  see  anything  in  this  cause  which 
looks  like  an  abandonment  of  the  contract.  It 
is  clearly  distinguishable  from  the  cases  in 
1  Des.,  382,  and  13  Ves.,  238.  Here  was  no 
necessity  for  punctuality,  as  the  parties  had 
taken  possession  according  to  the  contract. 
Indeed,  the  state  of  Ellison's  health  was  a  suf- 
ficient excuse  for  not  offering  to  convey  at  the 
day.  I  am  satisfied  that  the  general  rule  is  as 
laid  down  by  the  appellant's  counsel ;  and  that 
this  case  does  not  come  within  the  exceptions 
to  it. 

The  cause  must,  therefore,  be  remitted  to 
the  Court  of  Chancery,  that  the  Chancellor 
may  direct  a  master  to  inquire  whether  the  ap- 
pellant can  give  to  the  respondents  a  clear  and 
unincumbered  title  of  the  Newburgh  lots  ; 
and  if  he  can,  a  decree  for  a  specific  perform- 
ance, according  to  the  contract,  must  be  entered 
against  the  respondents. 

Bowman,  Branson,  Burrows,  Burl,  Cramer, 
Dudley,  Haighl.  Lynde,  M'Intire,  Redfield,  Tlwrn, 
Wheeler,  and  Wooster,  Senators,  concurred. 

A  majority  of  the  court  being  for  a  reversal, 
it  was  thereupon  ordered,  adjudged  and  de- 
creed, that  one  of  the  masters  of  the  Court  of 
Chancery  be  directed  to  inquire  whether  the 
said  appellant  has  and  can  give  a  good  title  to 
certain  lands  in  the  town  of  Newburgh,  in  the 
County  of  Orange,  which,  by  certain  articles 
of  agreement  set  forth  in  the  appellant's  bill  of 
complaint,  and  proved  in  the  said  cause,  the 
said  appellant  had  agreed  to  convey  to  the 
said  Thomas  Ellison,  deceased,  in  his  lifetime; 
and  if  His  Honor,  the  Chancellor,  upon  the 
coming  in  of  the  report  of  the  said  master, 
shall  be  of  opinion  that  such  title  can  be  given, 
that  a  proper  decree  be  made  for  the  specific 
performance,  by  the  appellant  and  the  respond- 
ents, of  the  said  articles  of  agreement,  and  for 
the  execution,  by  the  proper  parties,  of  all 
necessary  conveyances,  with  suitable  covenants 
for  assuring  the  title,  and  requiring  the  appel- 
lant and  respondents  to  procure  all  proper 
persons  to  join  in  such  conveyance  ;  and  that 
*the  respondents,  in  that  case,  pay  to  [*o37 
the  appellant  his  costs  in  the  Court  of  Chan- 
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-eery,  to  be  taxed  ;  and  it  was  further  ordered 
that  the  record  be  remitted,  &c. 

For  affirming,  10;  for  reversing,  14. 

ff.  B.  Sutherland,  J.,  was  absent,  through 
indisposition  ;  and  took  no  part  in  deciding 
this,  or  any  of  the  causes  during  this  session. 

Reversing— 6  Johns.  Ch.,  222. 

Cited  in— 5  Wend.,  654 ;  9  Wend.,  346,  548 :  3  Johns., 
€h.,  608;  1  Paige,  246;  11  Paige,  380;  Hoffm.,  40; 
Clarke,  406 ;  2  Sand.  Ch.,  299 ;  9  N.  Y.,  544 ;  25  N.  Y.. 
203;  38  N.  Y.,  331;  41  N.  Y.,  396;  57  N.  Y.,  158;  76  1ST. 
Y.,  369 ;  2  Trans.  App.,  367 ;  How.  Cas.,  752 ;  17  Barb., 
168 ;  21  Barb.,  389 ;  25  Barb.,  537 :  57  Barb.,  554  ;  26 
How.  Pr.,  219;  31  How.  Pr.,  41 ;  33  How.  Pr.,369;  15 
Abb.  Pr.,  £59,  re. ;  1  Abb.  N.  8.,  303;  4  Abb.  N.  S.,  61 ; 
21  Kan..  299;  104  Mass.,  416:  33  Am.  Rep.,  184  (23 
Kan.,  474);  37  Am.  Dec.,  415  (11  Ohio,  109) ;  39  Am. 
Dec.,  412  (4  Scam.,  287). 


JOHN  WHELAN,  Appellant, 

v. 

WILLIAM  WHELAN  AND  JOSEPH  WHE- 
LAN, Respondents. 

When  Equity  will  Set  Aside  Conveyance  on 
Gf  round  of  Undue  Influence —  What  must  be 
Alleged  in  tlie  Bill — Conveyance,  by  Father  to 
Children  —  Inadequate  Consideration  —  False 
Representations,  by  Children  —  Conveyance 
Closely  Scrutinized  in  Equity— Fraudulent 
Conveyance,  Void— Set  Aside  in  Equity,  as  to 
Innocent  Persons,  who  have  Acquired  Interests 
Under  it — Marriage,  as  Consideration — Par- 
tie*  in  Equity — Trust — Statute  of  Frauds. 

W.,  a  man  74  years  of  age,  owning  a  considerable 
real  estate,  the  father  of  seven  children,  and  whose 
wife  was  sickly  and  irritable,  was  troubled  for 
several  years  with  dissensions  among  his  children 
about  the  management  of  his  property,  his  wife 
taking  part  with  all  his  children  on  one  side,  except 
Wm.  and  J.,  two  of  his  sons,  who  took  part  with 
him ;  and  the  dissensions  ran  so  high  that  the 
mother  and  the  children  who  took  part  with  her, 
departed,  leaving  W.  and  his  two  sons,  Wm.  and  J., 
in  possession  of  the  property,  the  management  of 
which  was  confided  by  their  father  to  them,  as  it 
had  been  for  some  time  before  the  family  was 
broken  up.  W.  was  credulous  and  easily  led  by  Wm., 
and  shortly  after  his  wife  left  him,  he  was  sued  in  a 
justice's  court  for  her  board ;  and  on  asking  Wm.'s 
ad  vice,  Wm.  told  him  that  if  he  intended  giving  him 
anything  he  wished  he  would  do  it ;  that,  as  he  and 
his  mother  were  conducting,  he  would  soon  have 
nothing  to  give.  W.'s  fears  being  alarmed  by  a 
belief  that  his  wife  would  dissipate  his  property,  in 
order  to  place  it  beyond  the  reach  of  debts  wnich 
she  might  contract,  he  was  induced  to  convey  most 
of  his  real  and  personal  estate  to  these  two  sons,  in 
fee,  amounting  to  more  than  $9,000,  and  a  farm, 
&c.,  to  Wm.,  in  trust  for  another  son  ;  but  which 
trust  was  declared  by  parol  only.  Though  he  had 
before  declared  an  intention  to  give  all  his  estate  to 
Wm.  and  J.,  by  way  of  advancement;  and  though 
they  executed  to  him  a  bond  and  mortgage  to 
secure  his  and  his  wife's  maintenance,  and  $50  a 
year,  &c..  during  their  lives ;  yet,  held,  that  the  con- 
veyance, executed  under  such  circumstances,  was 
void,  as  being  caused  by  fraud,  undue  influence. 


NOTE.— Undue  influence—When  conveyance  net 
<i*ide,  hecaune  of.  Compare  Sweot  v.  Bean,  67  Barb., 
«1 ;  Neiheisel  v.  Toerge,  4  Redf.,  328 ;  Seguine  v. 
Sfguine,  4  Abb.  Ct.  App.  Dec.,  191 ;  3  Keys,  W« ;  £5 
How.  Pr.,  :«j;  Brand  v.  Brand,  39  How.  Pr..  193,  275 ; 
Brice  v.  Brice,  5  Barb.,  »CJ;  Brown  v.  Torrey,  24 
Barb..  583  ;  Brady's  Appeal.  66  Pa.  St..  277. 

liniiii-./iiii!,-  consideration.  See  Seymour  v.  De- 
Jancey.  ante,  446  note. 

Marriaue.  as  consideration.  See  Verplanck  v. 
Sterry,  12  Johns..  536,  not*. 

Parties  in  equity.  See  Hickock  v.  Scribnor,  3 
Johns.  Cas.,  311.  note. 
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and  unfounded  alarm,  excited  or  countenanced  by 
Wm.;  and  being  also  for  an  inadequate  considera- 
tion ;  and  though  J.  might  have  had  no  part  in 
bringing  it  about;  yet,  held,  that  it  was  also  void  as 
to  him. 

To  warrant  relief,  for  any  cause,  in  a  court  of 
equity  (e.  g.,  undue  influence  in  procuring  a  con- 
veyance), it  must  be  stated  in  the  bill ;  but  the 
charge  need  not  be  direct ;  it  is  sufficient  if,  on  a 
hearing  upon  the  *pleadings  and  proofs,  the  [*538 
ground  of  relief  can  be  gathered  from  an  examina- 
tion of  the  whole  bill. 

A  conveyance  obtained  by  children  from  a  father 
will  not  be  sanctioned  by  a  court  of  equity,  if  it  ap- 
pear to  have  been  caused  by  an  abuse  of  confidence 
reposed  by  him  in  his  children,  who,  for  the  purpose 
of  procuring  it  took  advantage  of  hisage.imbecility 
and  partiality  for  them,  the  conveyance  being  also 
for  an  inadequate  consideration. 

A  conveyance  by  a  father  74  years  of  age.  his  wife 
being  nearly  70  years  of  age,  and  in  delicate  health, 
to  his  two  sons,  of  real  and  personal  estate  worth 
more  than  §9,000,  taking  from  his  sons  a  bond  and 
mortgage  to  secure  his  and  his  wife's  maintenance, 
and  an  annuity  of  $50,  during  their  lives;  held  to  be 
for  a  consideration  grossly  inadequate ;  it  not  ap- 
pearing to  be  intended  as  an  advancement. 

If  a  representation  be  made  by  one  to  another 
who  is  going  to  deal  in  a  matter  of  interest  upon 
the  faith  of  that  representation,  the  former  shall 
make  it  good. 

He  who  bargains,  in  a  matter  of  advantage,  with  a 
person,  placing  confidence  in  him,  is  bound  to  show 
that  a  reasonable  use  has  been  made  of  that  con- 
fidence. 

One  falsely  supposing  his  estate  in  danger,  con- 
veys it  to  his  sons,  who  know  that  it  is  not  in  danger, 
but  neglect  to  set  the  grantor  right— this  conceal- 
ment is  a  sufficient  ground  for  avoiding  the  con- 
veyance. 

Where  a  grant  is  made  by  an  aged  father  to  his 
children  with  whom  he  lives,  who  have  the  manage- 
ment of  his  property,  and  in  whom  he  reposes  par- 
ticular confidence,  if  a  court  of  equity  sees  that  any 
arts  or  stratagems,  or  any  undue  means  or  the  least 
speck  of  imposition,  or  the  least  scintilla  of  fraud 
entered  into  the  bargain,  it  will  avoid  the  grant. 

A  deed  procured  by  fraud  or  undue  influence  is 
void  and  will  be  set  aside  in  equity,  not  only  as 
against  the  one  who  practiced  the  fraud  or  exerted 
the  influence,  but  as  to  third  persons  who  have  ac- 
quired interests  under  it,  though  they  may  be  per- 
fectly innocent;  thus  undoing  the  whole  transac- 
tion. 

Marriage  is  a  valuable  consideration ;  and  a  vol- 
untary deed  ceases  to  be  so,  if  a  marriage  be  induced 
by  its  provisions ;  but  it  should  appear  in  evidence 
that  is  was  the  cause  of  the  marriage.  The  mere 
fact  that  one  holding  a  voluntary  conveyance  of 
property  marries,  will  not  make  the  conveyance 
good. 

Whether  a  marriage  induced  by  a  conveyance  or 
settlement  obtained  by  fraud  or  undue  influence 
will  make  it  good,  qiwere. 

All  persons  concerned  in  the  demand,  or  who  may 
be  affected  by  the  relief  prayed,  ought  to  be  parties 
to  a  bill  in  equity,  if  within  the  jurisdiction  of  the 
court;  but  to  a  bill  filed  against  one  to  set  aside  a 
deed  of  bargain  and  sale  of  land  absolute  on  its  face, 
although  the  parties  agreed  by  parol  that  it  should 
be  in  trust  for  another,  the  latter  need  not  be  made 
a  party ;  for  the  trust  not  being  declared  by  writing, 
is  void. 

A  trust  must  be  manifested  and  proved  in  writ- 
ing, or  it  is  void  within  the  Statute  of  Frauds. 

Citations— 6  Ves.,  182. 278 ;  1  Sch.  &  L.,  209 ;  14  Ves.. 
273,  280,  289;  1  Mer.,  644;  1  Dick.,  84:  2  Dick.,  504, 
761;  2  Ves.,  627;  Wilin.,  64;  12  Johns.,  536;  5  Johns. 
Ch.,  12 ;  3  Ves.,  698. 

*  A  PPEAL  from  the  Court  of  Chan  [*539 
IX  eery.  The  appellant  filed  his  bill  in  the 
court  of  Chancery  Apr  20,  1822,  praying  that 
a  conveyance  executed  by  him  to  the  respond- 
ents, Jan.  19,  1821,  for  his  farm,  situated  at 
Johnstown,  in  Montgomery  Co.,  and  a  bill  of 
sale  of  personal  property  thereon,  and  a  con- 
veyance of  another  farm  in  St.  Lawrence  Co., 
and  the  personal  property  thereon,  might  be 
set  aside.  The  bill  alleged  that  the  appellant 
was  a  native  of  Ireland,  of  the  age  of  seventy- 
five  years  ;  that  he  had  resided  in  Johnstown 
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thirty -five  years  ;  that  he  had  seven  children — 
Charles,  of  the  County  of  St.  Lawrence  ;  John, 
Martha  and  Elizabeth,  the  last  being  the  wife 
of  W.  Carr,  who  reside  in  the  State  of  Indiana; 
Mary,  who  resides  in  Ireland,  and  Joseph  and 
William,  the  respondents,  resident  at  Johns- 
town. That  his  farm  at  Johnstown  contained 
350  acres,  was  of  the  value  of  $8,000,  upon 
which  the  appellant  and  his  wife  resided  till 
the  autumn  of  1820.  That  some  time  previous 
to  1820,  in  consequence  of  advanced  age  and 
imbecility  of  body,  he  resigned  the  manage- 
ment of  the  principal  part  of  his  real  and  per- 
sonal estate  to  his  sons,  John,  Joseph  and 
William,  who  resided  upon  and  occupied  his 
farm  ;  that  his  son-in-law,  W.  Carr,  leased  the 
farm  in  1819  and  left  it  in  the  autumn  of  1820. 
That  for  some  time  before  the  appellant  was 
involved  in  a  family  quarrel  or  contention, 
which  arose  from  unnatural  jealousies  and 
dissensions  between  his  children,  respecting 
the  use  and  occupation  of  his  estate  ;  that  his 
wife,  Martha,  aged  about  sixty-eight  years,  in 
delicate  health,  and  peevish  in  her  disposition, 
took  an  active  part  in  favor  of  some  of  the 
children,  in  opposition  to  the  views  and  wishes 
of  the  appellant,  which  ultimately  produced  a 
dispersion  of  his  family  in  the  fall  of  1820,  by 
the  removal  of  his  daughter  Martha,  W.  Carr 
and  Elizabeth,  his  wife,  to  the  State  of  Indiana, 
his  son  John  having  previously  removed  there, 
his  wife  leaving  home  and  taking  lodgings 
with  Mrs.  Shurtliff,  in  the  village  of  Johns- 
town— the  appellant  and  the  respondents  thus 
being  left  in  the  sole  possession  of  his  farm. 
That  the  appellant  owned  a  farm  in  St.  Law- 
rence Co.,  N.  Y.,  on  which  his  son  Charles 
then  resided.  That  he  was  called  upon  to  pay 
54O*J  the  board  of  his  wife  *at  Mrs.  Shurt- 
liff's,  some  months  thereafter,  which,  by  the 
advice  of  the  respondents,  he  declined  ;  and 
shortly  after  Mrs.  Shurtliff  commenced  an  ac- 
tion against  him  in  a  justice's  court.  That  he 
left  the  defense  of  the  suit  to  his  son  William, 
whom  he  directed  to  ascertain  the  amount  of 
the  demand  against  him,  who  informed  him, 
on  his  return  from  attending  on  the  suit,  that 
Mrs.  Shurtliff's  demand  was  $75,  and  that  the 
appellant's  wife  had  contracted  a  debt  of  about 
$100,  at  Campbell's,  a  merchant  in  the  village 
of  Johnstown.  That  William  feigned  to  be 
very  much  cast  down,  upbraided  him  with  not 
having  advertised  his  mother  pursuant  to  his 
previous  advice,  and  said  that  if  she  was  per- 
mitted to  go  on  in  that  way  she  would  soon 
dissipate  his  whole  estate,  and  unless  the  ap- 
pellant should  immediately  do  something  to 
prevent  it,  the  respondents  would  be  forced  to 
leave  him.  That  the  appellant  was  in  great 
distress  of  mind,  and  sorely  grieved  at  these 
representations  of  William,  confirmed  by  Jo- 
seph, and  asked  what  was  to  be  done  to  pre- 
vent his  wife  Martha  from  dissipating  his 
whole  estate.  William  proposed  that  he  should 
convey  to  him  and  Joseph  his  whole  real  and 
personal  estate,  which  would  put  it  out  of  the 
reach  of  his  wife  and  the  persons  dealing  with 
her,  and  that  she  would  return  home  if  people 
would  no  longer  trust  her  ;  that  to  secure  his 
maintenance  they  would  give  him  a  mortgage 
of  $5,000  upon  the  farm,  and  a  bond  to  pay 
him  $50  a  year,  keep  a  good  horse,  and  fur- 
nish him  with  all  things  necessary  for  his 
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comfort  and  convenience,  and  indemnify  him 
against  the  maintenance  of  his  wife  ;  that  he, 
confiding  in  the  representations  of  the  re- 
spondents, and  desirous  of  saving  his  estate, 
agreed  to  the  proposition.  That  he  proposed 
to  the  respondents  to  go  to  Johnstown  to  draw 
the  writings,  to  which  they  objected,  alleging 
that  the  lawyers  there  were  all  combined 
against  them  in  favor  of  their  mother,  and 
proposed  to  go  to  the  office  of  Mr.  Reynolds, 
at  Amsterdam,  in  the  same  county,  who  was 
an  entire  stranger  to  them,  all  of  which  was 
falsely  and  fraudulently  represented  to  him, 
as  an  excuse  to  decoy  him  out  of  the  reach  of 
his  old  friends  and  acquaintances,  who  prob- 
ably would  have  advised  him  from  an  act  so 
improper  and  inconsiderate.  That  Jan.  19, 
*1821,  the  appellant,  William,  the  re-  [*541 
spondent,  and  one  John  Clary,  the  particular 
friend  of  William,  went  to  Amsterdam,  about 
twelve  miles  from  his  residence,  and  called 
upon  Mr.  Reynolds  to  draw  a  deed  of  his  farm 
to  the  respondents  ;  that  before  the  deed  was 
executed  William  called  him  aside  and  re- 
minded him  of  his  title  to  about  100  acres  of 
land  in  St.  Lawrence  Co.,  on  which  his  son 
Charles  had  resided  for  twelve  years,  and  insist- 
ed that  this  farm  should  also  be  conveyed  to 
him,  in  trust  for  Charles — that  as  he  trusted  the 
respondents  with  all  the  rest,  they  could  safely 
be  trusted  with  that  also.  That  he,  confiding 
in  their  honesty  and  good  intentions,  consent- 
ed to  put  in  the  deed  the  farm  in  St.  Lawrence 
Co.,  and  also  all  his  personal  property  in 
Johnstown,  and  in  the  use  and  possession  of 
his  son  Charles,  in  consequence  of  the  like 
persuasions  and  representations  ;  that  the  deed 
thus  drawn  was  then  and  there  executed  and 
delivered  ;  that  a  mortgage  was  then  drawn 
on  the  farm  in  Johnstown,  and  a  bond,  in  the 
penalty  of  $5,000,  from  the  respondents  to  the 
appellant,  conditioned  for  the  maintenance  of 
the  appellant  and  his  wife  during  their  lives, 
and  to  pay  the  appellant  an  annuity  of  $50. 
That  the  appellant  did  not  execute  the  convey- 
ances for  the  purpose  of  defrauding  his  cred- 
itors, or  of  hindering  or  defeating  the  collec- 
tion of  any  existing  demand,  but,  on  the  con- 
trary, it  was  understood  and  expressly  agreed 
that  the  respondent  should  pay  all  debts  due 
from  him,  which  were  few  in  number  and 
small  in  amount ;  that  they  had,  however, 
paid  little  or  no  attention  to  his  debts.  That 
William  took  all  the  writings  then  executed, 
including  the  bond  and  mortgage,  and  that 
they  were  all  put  into  a  trunk  in  the  house 
where  the  parties  lived,  and  to  which  he  (Wm.) 
had  access  at  all  times  ;  that  the  appellant  had 
been  deprived  of  the  possession  of  the  bond 
which  accompanied  the  mortgage,  and  that  he 
believed  William  had  possessed  himself  of  it, 
with  all  title  deeds  and  other  papers  belonging 
to  the  appellant,  and  had  either  concealed  or 
destroyed  them,  so  they  were  out  of  his  posses- 
sion or  power  to  regain  them  ;  that  when  the 
respondents  were  informed  that  the  bond  and 
other  papers  had  been  taken  out  of  his  posses- 
sion, *they  denied  having  any  knowl-  [*542 
edge  of  them,  and  mocked  him  by  offering  to 
give  new  ones  ;  that  they  fraudulently  detained 
the  originals,  and  concealed  them  from  him. 
That  the  personal  property  conveyed,  and 
since  in  possession  of  the  respondents,  was 
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worth  $400.  That  at  the  time  of  the  convey- 
ances the  respondents  lived  with  the  appellant, 
have  since  married,  and  still  continued  to  live 
on  the  Johnstown  farm,  without  permitting 
the  appellant  to  exercise  any  acts  of  owner- 
ship. That  after  the  conveyances  his  wife  re- 
turned home,  remained  there  a  short  time, 
then  went  and  lived  with  one  Wells,  after- 
wards with  John  Clary,  and  finally,  in  Mar., 
1822,  the  respondents  lodged  her  with  one 
John  Taylor,  a  poor  man,  occupying  a  log  hut 
on  the  farm  ;  and  that  she  was  in  a  helpless 
condition,  as  well  as  the  appellant,  the  respond- 
ents insisting  on  their  living  with  them,  or  at 
such  places  as  they  designated.  That  he  re- 
mained in  the  family  of  the  respondents  until 
about  three  weeks  before  he  filed  his  bill, 
when  he  thought  it  most  prudent  and  safe  to 
depart ;  and  he  took  up  his  abode  with  Henry 
Cuyler,  where  he  was  at  the  filing  of  the  bill, 
without  the  means  of  making  him  a  compen- 
sation. 

The  bill  then  charged  :  1.  That  the  appel- 
lant was  induced,  by  the  persuasions  and  false 
representations  of  the  respondents  that  their 
mother  was  spending  the  whole  estate,  to  exe- 
cute the  deed  for  the  purpose  of  preventing  it, 
and  upon  no  other  motive.  2.  That  at  the 
time  he  executed  the  deed,  he  did  not  intend 
to  make  any  settlement  or  disposition  of  his 
estate  whatever,  more  than  to  remove  it  out 
of  the  reach  of  his  wife  Martha,  so  that  she 
might  not  by  her  extravagance  spend  or  incum- 
ber  it.  3.  That  there  was  no  other  moving 
cause  to  execute  the  deed  but  the  persuasion 
and  representation  of  the  respondents  of  the 
absolute  necessity  of  so  doing,  to  prevent  the 
whole  estate  being  dissipated  by  their  moth- 
er, and  that  the  bond  and  mortgage  were  pro- 
posed to  be  given  by  the  respondents  mere- 
ly to  give  color  to  the  transaction  ;  and  that 
the  terms  of  these  were  altogether  dictated  by 
them,  and  acceded  to  by  him,  he  not  believing 
that  the  plan  was  to  make  him  wholly  depend- 
ent on  the  respondents  for  a  living.  4.  That 
543*]  the  respondents  have  *not  complied 
with  the  condition  of  the  bond.  5.  That  three 
or  four  years  since  the  respondents  purchased 
a  farm  adjoining  the  appellant's  for  the  sum  of 
$2,000 ;  that'  the  complainant,  to  assist  them 
in  paying  for  it,  loaned  them,  at  different 
times,  $yOO  and  upwards ;  and  that,  about  a 
year  ago  (in  the  spring  of  1821),  he  borrowed 
of  their  brother-in-law,  T.  Goff,  $170,  for 
which  he  gave  his  note,  which  note  the  re- 
spondents pretend  to  have  purchased,  and  to 
hold  as  a  debt  against  the  appellant,  and  that 
they  refuse  to  pay  him  his  annuity.  6.  That 
on  or  about  June  8,  1820,  and  while  his  wife 
Martha  was  from  home,  the  respondents  moved 
and  persuaded  him  to  give  one  or  both  of  them 
a  conveyance  of  the  Johnstown  farm,  for  the 
purpose  of  preventing  his  wife  from  running 
him  in  debt,  and  incumbering  his  estate  ;  that 
in  Aug.  or  Sept.  following,  William  being 
dangerously  ill,  and  his  life  despaired  of,  the 
respondent  s  reconveyed  this  to  him,  but  yet 
pretend  that  they  will  avail  themselves  of  the 
conveyance  to  them,  and  withhold  the  deed 
from  the  appellant. 

The  bill  prayed  for  a  reconveyance  to  the 
appellant,  «fcc.,  and  for  an  injunction,  and  was 
sworn  to  by  the  appellant. 
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The  respondents,  Nov.  7,  1822,  answered 
separately.  Joseph  admitted  all  the  prelimi- 
nary facts  stated  by  the  appellant  ;  but  denied 
that  he  ever  made  any  false  representations  to 
his  father,  to  induce  him  to  execute  the  deed 
to  himself  and  William,  in  Jan.0  1821,  or  that 
he  knew  the  intention  of  his  father,  to  execute 
such  a  deed,  until  it  had  been  completed  at  the 
office  of  Mr.  Reynolds. 

William  denied  telling  the  appellant  that 
his  wife  had  contracted  a  debt  of  $100,  or 
any  other  sum,  with  Campbell,  or  that  he  ever 
called  on  Mrs.  Shurtliff  respecting  her  demand 
for  board,  until  after  the  deed  of  Jan.,  1821, 
was  executed,  or  that  he  had  informed  the 
appellant  that  he  had  done  so,  or  that  her 
demand  was  $75,  or  that  he  had  told  the  ap- 
pellant that  if  his  wife  was  permitted  to  go  on 
in  this  way,  she  would,  in  a  short  time,  in- 
volve him  in  debt,  and  dissipate  his  whole 
estate,  or  anything  to  that  effect,  otherwise 
than  as  hereinafter  mentioned  by  him.  He 
admitted  that  on  the  evening  of  his  and  his 
father's  return  from  Albany,  about  Jan.  18, 
1821,  they  found  a  copy  of  a  *sum-  [*54-4r 
mons  against  the  appellant  in  favor  of  Mrs. 
Shurtliff  ;  that  the  appellant  then  asked  him 
what  was  to  be  done  ;  that  he  then  told  his 
father,  as  he  had  often  told  him  before,  that 
if  he  had  anything  to  give  him,  he  wished  to 
know  it ;  otherwise,  he  would  abandon  the 
farm  ;  that,  as  the  appellant  and  his  wife  were 
acting,  they  would  soon  have  little  enough  for 
themselves.  That  the  complainant  answered, 
he  had  always  intended  the  farm  and  the  per- 
sonal property  for  the  respondents  ;  and  it 
was  then  agreed  that  a  deed  should  be  exe- 
cuted to  them  for  the  real,  and  a  bill  of  sale 
for  the  personal  estate,  which  was  accordingly 
done,  and  the  bond  and  mortgage  executed  as 
mentioned  in  the  bill.  He  detailed  what  passed 
at  the  office  of  Mr.  Reynolds  in  his  presence 
and  that  of  John  Clary  ;  that,  as  near  as  he 
could  recollect,  the  appellant  stated  to  Mr. 
Reynolds  that  he  owned  a  farm  in  Johnstown  ; 
that  his  wife  refused  to  live  with  him  ;  that  he 
was  apprehensive  she  would  run  him  in  debt ; 
that  the  merchants  would  trust  her,  and  he 
should  have  to  pay  her  debts  ;  that  he  had 
understood  he  should  be  charged  $5  a  week 
for  her  support,  and,  at  that  rate,  he  could 
not  support  her,  and  he  was  determined  to 
provide  for  her  maintenance  on  the  farm,  and 
get  rid  of  all  his  estate,  so  that  he  could  be 
kept  in  jail  but  for  a  limited  period  ;  that  he 
intended  his  farm,  and  the  personal  estate  upon 
it,  for  the  respondents,  and  he  might  as  well 
give  it  to  them  to-day  as  to-morrow  ;  and  then 
stated  what  his  sons  were  to  give,  and  secure 
to  him  for  the  farm,  and  the  personal  property. 
That  he,  at  the  same  time,  conveyed  the  farm 
in  St.  Lawrence  Co.,  on  which  the  appellant's 
son  Charles  lived,  to  William,  who  promised 
that  he  would  do  with  it,  and  convey  it  to 
Charles,  as  the  appellant  should  direct  ;  and 
that  he  has  always  been,  and  still  is  ready  to 
do  so. 

Both  of  the  respondents  admitted  that  Jan. 
20,  1821,  they  received  from  the  appellant,  it 
bill  of  sale  of  the  personal  property  on  both 
the  farms  ;  the  personal  property  on  the  farm 
in  Johnstown  to  belong  to  the  respondents  ; 
and  that  in  St.  Lawrence  to  be  held  for  Charles, 

217 


544 


COURT  OF  ERRORS,  STATE  OP  NEW  YOKK. 


1824 


or  to  be  disposed  of  for  the  benefit  of  him  as 
o45*J  the  appellant  might  direct ;  *that  the 
personal  property  of  which  they  possessed 
themselves  does  not  exceed  $245  in  value  ;  and 
that  they  have  never  possessed  themselves  of 
that  in  bt.  Lawrence  Co. 

William  admitted  that  they  were  to  pay  all 
his  father's  debts,  except  the  debt  due  Goff, 
which  he  and  Joseph  were  bound  to  pay  ;  and 
that  they  have  complied  with  this  part  of  the 
agreement.  He  denied  that  he  took  away  the 
bond  and  mortgage,  executed  to  the  appellant, 
or  that  they  were,  to  his  knowledge,  placed  in 
an  unlocked  trunk  in  the  house,  as  charged  in 
the  bill. 

Joseph  further  answered,  that  when  he  exe- 
cuted the  bond  and  mortgage,  he  believed  the 
conveyance  to  William  and  himself  to  be  an 
absolute  deed,  subject  only  to  the  claims  se- 
cured by  the  bond  and  mortgage.  And  he 
denied  that  the  bond  and  mortgage  were  in- 
tended as  a  mere  cover  to  the  transaction,  or 
that  they  were  proposed  by  William  ;  but 
that,  on  the  contrary,  the  transaction  was  fair, 
&c. 

Both  answered  that  immediately  after  the 
deed  was  executed,  they  took  absolute  posses- 
sion of  the  farm  ;  and  that  the  appellant,  for 
about  ten  months  afterwards,  was  satisfied 
with  the  transaction.  That  they  respectively 
married  in  May,  1821,  and  February,  1822,  and 
lived  together  on  the  farm.  That  in  1821  their 
mother  came  to  reside  with  them,  and  contin- 
ued with  them  about  four  months ;  that  she 
then  lodged  with  Wells,  of  Amsterdam,  till  the 
winter  of  1821-2.  She  then  removed  to  John 
Clary's,  where  she  continued  till  Apr.  or  May, 
1822,  and  then  removed  to  O.  Taylor's,  where 
she  continued  till  the  bill  was  filed,  when  she 
came  to  reside  with  the  respondents.  That 
they  never  refused  to  pay  Wells  for  her  board. 
They  admitted  the  conveyance  in  June,  1820, 
by  the  appellant  to  them,  of  the  farm  at  Johns- 
town ;  that  a  mortgage  thereon  was  executed 
for  $3,000,  by  William,  to  the  appellant  ;  and 
that,  on  the  request  of  the  latter,  they  recon- 
veyed  to  him  in  Sept.  following,  William  being 
then  dangerously  ill.  That  they  know  of  no 
consideration  or  cause  for  this  conveyance  to 
them,  unless  it  was  in  consequence  of  an  ex- 
pected prosecution  from  one  Lobdell,.  and  to 
defeat  his  recovery. 

546*]  *William  further  answered  that  in 
Feb.  or  Mar.,  1822,  he  was  charged  with  being 
in  possession  of  the  bond  and  other  papers. 
He  denied  that  he  ever  had  them  after  their 
execution,  or  that  he  knew  where  they  were, 
until  a  few  days  before  the  filing  of  the  bill. 
He  supposed  the  bond  had  been  sent  with  the 
mortgage  to  be  recorded,  or  that  Alexander 
M'Call  had  it :  but  he  had  since  been  informed 
that  the  bond  was  with  his  papers,  at  Hugh 
M'Call's  ;  and  that  it  was,  with  other  papers, 
delivered  to  him  in  June,  1821,  although  he 
had  no  recollection  of  it. 

Both  admitted  that  on  the  purchase  of  the 
farm  adjoining  their  father's,  for  $2,000,  he 
gave  them  $500  towards  the  purchase  money  ; 
that  this  was  in  1817  ;  that  he  at  the  same  time 
borrowed  $170  of  Goff,  which  they  are  bound 
to  pay. 

Both  insisted  :  1.  That  they  purchased  the 
farm  for  a  good  and  valuabfe  consideration, 
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being  the  bond  and  mortgage  executed  by 
them  ;  that  the  conveyance  was  not  procured 
by  representations  that  their  mother  was  spend- 
ing the  whole  estate,  or  any  other  false  rep- 
resentations or  persuasions ;  but  that  the  ap- 
pellant, of  his  own  free  will  and  accord,  con- 
veyed to  the  respondents,  by  way  of  settlement 
and  advancement.  2.  That  it  was  in  pursu- 
ance of  a  previous  contract,  well  understood 
and  agreed  upon,  that  the  conveyance  was 
made  ;  and  that  the  persuasions  and  represen- 
tations of  the  respondents,  of  the  necessity  of 
the  conveyance  to  prevent  their  mother  from 
dissapating  the  estate,  were  not  the  only  mov- 
ing cause  for  making  the  conveyance  and  bill 
of  sale. 

Joseph  admitted  that  he  had  held  himself 
out  as  a  bona  fide  purchaser  for  a  good  and 
valuable  consideration  secured  to  the  appel- 
lant ;  and  that  the  principle  consideration  for 
making  the  conveyance  and  bill  of  sale,  was 
the  natural  love  and  affection  which  he  had 
for  the  respondents.  That,  previous  to  the 
conveyance,  he  had  made  no  contract  or  agree- 
ment with  the  appellant,  respecting  the  pur- 
chase of  the  farm  ;  and  that  the  appellant  exe- 
cuted the  deed  on  a  contract  well  understood 
between  him  and  William. 

Both  admitted  that  the  manner  of  using  and 
occupying  the  appellant's  real  and  personal 
estate  had  been  a  source  of  contention  in  his 
family  for  a  number  of  years  :  and  it  was 
*difflcult  for  any  of  his  children  to  [*547 
have  his  good  opinion  for  any  great  length  of 
time.  That  he  frequently  changed  his  opin- 
ion and  wishes  respecting  them,  and  as  often 
wished  to  give  one  or  the  other  a  greater  share 
in  the  management  and  use  of  his  estate.  That 
their  mother  had  sometimes  appeared  to  favor 
those  children  the  most  whom  the  appellant, 
at  the  time,  was  most  inclined  to  oppose ;  so 
that  it  was  difficult  for  any  one  of  the  chil- 
dren to  enjoy  the  good  opinion  of  the  appel- 
lant and  his  wife  at  the  same  time.  And  that 
the  dissensions  in  the  family  had  induced  some 
of  the  children  to  remove,  at  the  times  men- 
tioned in  the  appellant's  bill. 

The  cause  having  been  put  at  issue  in  the 
Court  of  Chancery,  by  a  general  replication  to 
both  answers,  witnesses  were  examined  on 
both  sides. 

Testimony  for  the  appellant  (taken  in  1823). 

Daniel  Wells  had  been  acquainted  with  the 
appellant  for  15  years,  and  believed  him  to  be 
credulous  and  easily  persuaded,  by  those 
whom  he  believed  to  be  his  friends.  Witness 
had  heard  and  believed  that  the  appellant's 
wife  had  been  badly  treated,  and  suffered  to 
wander  abroad.  She  lived  at  witness'  house 
about  nine  weeks,  and  Joseph  Whelan  refused 
to  pay  for  her  board. 

Marcus  T.  Reynolds  had  known  the  appel- 
lant and  William  Whelan  for  about  two  years. 
Jan.  19,  1821,  they  came  together,  with  John 
Clary,  to  witness'  office,  and  either  the  ap- 
pellant or  William  requested  him  to  draw  the 
deeds,  but  which  he  did  not  remember.  He 
did  not  recollect  distinctly  all  the  conversation 
that  passed.  The  appellant  stated  he  had  been 
prosecuted  for  the  maintenance  of  his  wife, 
and  that  a  recovery  had  been  had  against  him, 
and  that  he  was  fearful  he  would  be  harassed 
with  law  suits  from  time  to  lime,  for  his  wife's 
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board  and  maintenance,  But  the  witness  did 
not  know  that  the  law  suit  was  the  cause  of  the 
conveyances,  though  he  believed  the  reasons 
assigned  by  the  appellant  were  among  the  in- 
ducements to  the  conveyances.  That  he  drew 
the  deed  of  the  farm  in  question,  and  sub- 
scribed his  name  as  a  witness ;  and  after  its 
execution,  some  conversation  took  place  be- 
tween the  appellant  and  William,  relative  to 
548*]  the  St.  Lawrence  farm.  Conveying  *it 
to  Charles  Whelan,  who  lived  upon  it,  was 
talked  of,  or  to  his  children  ;  but  it  was  finally 
conveyed  to  William,  in  trust  for  Charles  and 
the  children,  to  be  conveyed  to  such  of  them 
as  the  appellant  should  direct.  That  the  ap- 
pellant appeared  not  to  be  prepared  or  anxious 
to  exact  a  stipulation  from  them  for  the  sup* 
port  of  himself  and  wife,  until  (after  the  con- 
veyance executed)  the  propriety  of  this  had 
been  suggested  to  him  ;  and  then  the  parties 
agreed  upon  the  terms  of  the  bond  and  mort- 
gage mentioned  in  the  pleadings,  which  the 
witness  drew. 

Rebecca  Cuyler  had  been  acquainted  with 
the  parties  for  14  years,  during  which  time 
they  had  been  in  easy  circumstances.  The 
appellant  and  his  wife  lived  at  variance  for 
several  years,  in  consequence  of  strife  and  jeal- 
ousy between  the  appellant  and  his  children, 
about  the  use  and  management  of  his  real  and 
personal  estate.  The  appellant's  wife  left  her 
family,  and  went  to  reside  with  Mrs.  Shurtliff, 
.in  the  fall  of  1820. 

Jacob  A.  Cuyler  had  been  acquainted  with 
the  parties  for  15  years,  and  they  were  in  easy 
circumstances.  He  knew  the  manner  in  which 
the  family  had  lived.  The  appellant  and  his 
wife  had  lived  at  variance,  arising  from  strifes 
and  jealousies  between  the  appellant  and  his 
children,  about  the  use  and  management  of  the 
real  and  personal  estate.  He  had  found  the 
appellant  easily  led  by  William.  In  the  family 
strife  the  appellant  and  the  respondents  were 
usually  on  one  side,  and  the  appellant's  wife 
and  the  other  children  opposed  to  them.  In 
his  opinion,  the  appellant's  real  estate  in  Johns- 
town was  worth  $ 9,000,  and  would  have  rent- 
ed for  $250. 

Margaret  Taylor  had  been  acquainted  with 
the  parties  for  13  years ;  and  did  not  believe 
the  appellant,  could  have  been  easily  persuaded 
by  any  person  but  his  son  William.  For  the 
last  two  years,  the  appellant's  wife  had  been 
treated  with  coldness  and  neglect,  and  suffered 
to  wander  abroad  and  seek  her  living  among 
strangers.  Heard  William  say  he  would  not 
p;iy  anything  for  her  maintenance  while 
abroad ;  and  heard  her  request  William  to 
furnish  her  with  diet  more  suitable  to  her  state 
of  health,  who  said  he  would  do  so  when  he 
should  go  to  Albany. 

ft41>*J  *Henry  Cuylcr  had  been  acquainted 
with  the  appellant  and  his  family  for  '60  years. 
He  concurred  with  the  other  witnesses  as  to 
contention  in  the  family  and  its  cause,  and  as 
to  their  circumstances  in  life.  He  had  found 
the  appellant  easily  led  by  William,  who  with 
Joseph  were  the  appellant's  friends  and  advis- 
ers in  1819-20,  when  there  was  great  strife  and 
litigation  in  the  family.  He  concurred  as  to 
appellant's  wife  wandering  abroad,  and  the 
respondents  refusing  to  pay  for  her  board,  be- 
cause they  had  means  provided  for  her  to  live 
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at  home.  He  considered  the  real  estate  worth 
$8,000,  and  the  personal  about  $170.  He  heard 
the  appellant  say  he  had  conveyed  the  farm  to 
the  respondents  to  prevent  unlawful  claims 
against  him  by  means  of  his  wife. 

D.  P.  M'Naughton  had  known  the  family 
for  25  years  ;  and  concurred  as  to  their  strifes, 
&c.,  and  their  circumstances  as  to  property  ; 
that  the  appellant  was  easily  led  by  his  son 
William :  and  as  to  the  respondents'  siding 
with  the  appellant  in  family  disputes.  He  was 
present  when  the  bill  of  sale  and  the  bond  and 
mortgage  were  executed.  The  appellant  said 
it  was  a  hard  case  for  him  to  make  an  assign- 
ment of  his  property  ;  for  it  was  done  for  the 
express  purpose  of  preventing  Martha,  his 
wife,  from  spending  his  estate.  The  appellant  di- 
rected William  to  take  the  papers  to  the  clerk's 
office,  have  them  recorded,  and  return  them 
He  heard  William  request  his  mother,  who 
lived  at  Henry  Cuyler's,  to  go  home  ;  otherwise, 
he  told  her,  he  would  not  provide  for  her ;  but 
said  if  she  would  go  home  she  should  have  a 
room  and  be  treated  as  a  mother.  She  declined 
going  home.  This  witness  agreed  with  J.  A. 
Cuyler  as  to  the  value  of  the  real  estate. 

Alexander  M'Call.  aged  21  years,  had  known 
the  parties  from  his  infancy,  and  they  had 
been  good  livers.  He  concurred  with  the  other 
witnesses  as  to  the  strife  in  the  family  and  its 
cause.  The  appellant  was  a  credulous  man, 
and  easily  persuaded  by  those  whom  he  be- 
lieved to  be  his  friends.  Witness'  father, 
Hugh  M'Call,  had  in  his  possession  the  deed, 
bond  and  bill  of  sale.  He  testified  that  the  real 
estate  was  worth  $8.000,  the  personal  about 
$200  ;  and  the  yearly  rent  of  the  real  would 
have  been  about  $250. 

*Hugh  M'Call  had  known  the  parties  [*55O 
and  the  family  24  years,  and  concurred  as  to 
the  value  of  their  property,  their  strife  and  its 
cause.  He  stated  that  the  appellant's  wife 
boarded  at  Mrs.  Shurtliff's  ;  and  William  said 
that  the  price  of  her  board  was  $5  per  week. 
That  William  left  with  the  witness  the  deeds 
and  bill  of  sale  with  the  bond  ;  and  which 
were  afterwards  taken  away  by  William,  as 
the  witness  was  informed  by  one  of  his  chil- 
dren and  believed.  He  heard  the  appellant 
demand  the  bond  of  William,  who  told  him  to 
ask  Alexander  M'Call  for  it.  Witness  then 
asked  William  whether  he  had  not  the  bond, 
whereupon  he  left  the  witness  and  the  appel- 
lant, without  giving  any  answer. 

Nancy  M'Intire  had  been  acquainted  with  the 
appellant  and  his  family  for  30  years,  lived 
near  them,  and  they  had  always  been  good 
livers.  The  appellant's  wife  had  been  ill  treat- 
ed by  the  family  for  a  number  of  years. 

Charles  Whelan,  a  son  of  the  appellant,  of 
Louisville,  in  St.  Lawrence  Co.,  concurred  as 
to  the  strifes  of  the  family  and  the  cause.  The 
appellant  was  a  mun  credulous  and  easily  per 
suaded  to  anything  by  those  he  supposed  his 
friends  ;  and  he  might  be  persuaded  to  do  an 
act  dictated  to  him  when  any  fear  of  difficulty 
might  threaten  him  or  his  property.  He  hoard 
William  say  that  the  appellant  had,  by  his  ad- 
vice, put  his  property  out  of  his  hands  to  pre- 
vent the  creditors  of  Martini  his  wife  from 
getting  anything  from  him  for  her  board  and 
maintenance  abroad.  That  Feb.  24,  1828,  the 
witness  advised  William  to  settle  this  contro- 
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versy.  and  remove  on  to  his  own  farm,  giving 
up  possession  to  the  appellant.  But  William 
said  that  he  would  not ;  that  he  had  now  got 
the  old  man  into  the  situation  he  wanted  him  ; 
that  he  had  worked  to  get  him  into  that  situa- 
tion for  ten  years  ;  and  that  he  would  not  give 
up  an  acre,  unless  the  appellant  would  come 
to  his  terms. 

Testimony  for  the  respondents  (taken  in  1823). 

John  Clary,  age'd  38  years,  has  been  ac- 
quainted with  the  family  from  his  nativity. 
He  heard  the  appellant  say  at  Mr.  Reynolds' 
,  office,  Jan.  19,  1821,  and  afterwards  at  the  ap- 
pellant's house,  and  a  number  of  time  subse- 
551*]  quent,  *that  he  intended  to  convey  his 
property  in  Johnstown  to  his  sons  Joseph  and 
William.  He  had  also  said  the  same  thing  at 
the  house  of  the  witness.  He  was  present  at 
the  appellant's  house  when  the  bond  and  mort- 

fage  were  executed,  and,  with  Duncan  P. 
['Naughton,  subscribed  his  name  as  a  witness 
to  them  ;  at  which  time  he  heard  the  appellant 
say  he  had  conveyed  his  farm  in  Johnstown  to 
the  respondents.  He  went  in  company  with 
the  appellant  and  William  to  the  office  of  Mr. 
Reynolds,  at  the  request  of  both  parties,  Jan. 
19,  1821.  There  he  heard  the  appellant,  Will- 
iam being  present,  say  to  Mr.  Reynolds,  that  he 
came  to  convey  his  farm  in  Johnstown  to  Jo- 
seph and  William  ;  that  he  did  so  for  the  pur- 
pose of  saving  it  from  the  creditors  of  his 
wife ;  that  he  had  been  sued  for  her  board 
the  day  previous  by  Mrs.  Shurtliff ;  that  the 
reason  he  came  to  Reynolds  was  because  he 
could  not  trust  the  people  of  Johnstown  ;  and 
that  he  had  been  informed  that  if  he  was  not 
a  freeholder  they  could  not  confine  him  more 
than  30  days  on  the  limits  for  debt.  The  deed 
in  question  was  then  drawn,  and  executed,  and 
was  witnessed  by  the  deponent  and  Mr.  Reyn- 
olds. After  the  execution  of  this  deed,  the  ap- 
pellant stated  that  the  people  in  Johnstown 
would  still  know  that  he  was  a  freeholder  in 
the  County  of  St.  Lawrence  ;  and  therefore  it 
would  be  necessary  for  him  to  convey  his  farm 
there  to  some  person,  as  it  would  not  be  safe  to 
convey  it  to  his  son  Charles,  he  being  in  debt. 
That  he  would  convey  it  to  William  in  trust 
for  Charles  and  his  children,  and  by  William 
to  be  conveyed  as  Charles  should  direct.  He 
did  not  hear  William  say  anything  to  induce 
the  appellant  to  make  the  deed  to  him ;  nor 
did  the  witness  say  anything  to  induce  him  to 
make  the  conveyance.  He  had  heard  the  ap- 
pellant say,  "  I  protest  to  God,  a  child  belong- 
ing to  me  shall  not  have  one  cent's  worth  of 
my  estate,  but  my  sons  Joseph  and  William  ; 
for  the  others  robbed  me  of  all  I  had  ;  they 
have  not  left  me  a  chair  to  sit  on."  He  con- 
curred with  the  other  witnesses  as  to  the  strife 
in  the  family  and  its  cause.  The  contentions 
in  the  family  had  taken  place  within  the  last 
four  years.  The  appellant's  wife  resided  with 
the  witness,  in  Mar.  and  Apr.,  1821,  about  five 
weeks,  there  being  no  contract  as  to  the  price 
of  her  board.  Joseph  and  William  were  to  pay 
552*]  the  witness,  and  had  *paid  a  part.  He 
had  heard  the  respondents  say  they  could  as 
well  support  her  at  home,  and  find  her  all  that 
would  be  necessary  for  her  comfort ;  and  Will- 
iam stated  that  he  could  not  maintain  her 
abroad.  She  had  been  weakly  and  out  of 
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health  for  several  years ;  and  peevish  and  irri- 
table in  her  feelings.  Previous  to  going  to  Mr. 
Reynolds,  the  family  had  always  had  their 
business  done  at  Johnstown  Village.  The  ap- 
pellant was  a  perfect  stranger  to  Mr.  Reynolds; 
but  William  appeared  to  be  acquainted  with 
him.  The  distance  from  the  appellant's  to  Mr. 
Reynolds'  was  about  ten  miles  ;  and  to  Johns- 
town Village  about  four  miles.  Witness  was 
present  'when  the  bill  of  sale  was  executed  ; 
the  reasons  assigned  for  which  were  the  same 
as  those  for  conveying  the  real  estate.  The 
strife  in  the  family  had  the  effect  to  drive  some 
of  them  abroad. 

Mary  Kane  heard  the  appellant,  in  1820, 
and  at  several  times  after,  say  that  he  meant 
to  convey  his  farm  and  property  to  Joseph  and 
William  :  and  in  April  or  May,  1821,  he  said 
he  had  given  them  a  great  bargain,  for  he  had 
let  them  have  the  farm  for  a  mere  trifle,  in 
comparison  with  what  he  ought  to  have  had 
for  it,  or  was  offered  for  it  before.  That  he 
now  only  got  the  support  of  himself  and  wife 
and  $50  a  year  ;  and  Joseph  might  now  see 
(contrary  to  what  his  mother  had  wished  to 
make  him  believe)  that  the  appellant  had  not 
sent  for  him  to  make  a  negro  of  him  ;  for  he 
had  done  well  by  him.  That  in  Oct.,  1821, 
the  appellant  said  he  was  satisfied  with  what 
he  had  done  in  regard  to  conveying  his  prop- 
erty to  the  respondents. 

Thomas  Goff  saw  the  appellant  at  Albany 
in  the  fall  of  1820,  and  he  said  he  intended  to 
convey  all  his  property  in  Johnstown  to  Jo- ' 
seph  and  William.  That  his  son  John  and  his 
son-in-law  William  had  taken  away  almost  all 
his  property,  and  left  him  considerably  in  debt ; 
and  he  would  give  the  remainder  to  the  re- 
spondents, who  remained  with  him  to  take 
care  of  him  ;  that  this  was  in  consideration  of 
their  good  conduct,  and  he  would  reserve 
enough  to  live  on.  He  applied  to  the  witness 
for  a  loan  of  $1,000,  and  offered  to  give  him 
good  security,  which  he  supposed  was  his 
farm.  He  is  a  brother-in-law  of  the  respond- 
ents, who  married  his  sisters. 

*Catharine  Goff  heard  the  appellant  [*55# 
say,  in  the  winter  of  1821,  that  he  conveyed, 
or  would  convey  his  property  to  the  respond- 
ents ;  and  he  found  fault  with  his  son  John, 
and  son-in-law,  William  Carr  ;  stated  that  they 
had  robbed  him,  and  left  him  nothing  but  the 
house  and  land  ;  and  should  not  have  a  cent's 
worth  more  of  him. 

Mary  Hannesey,  sister  to  the  respondents' 
wives,  lived  in  the  respondents'  families  in  the. 
summer  of  1821,  and  till  the  month  of  Aug., 
1822 ;  heard  the  appellant  say  that  Joseph 
Whelan's  wife  used  the  old  lady  better  than 
her  own  daughter  ever  did  ;  that  the  old  woman 
wanted  a  considerable  attention  to  make  her 
comfortable ;  that  he  had  conveyed  his  estate 
to  the  respondents,  and  was  perfectly  satisfied  ; 
that  he  expected  no  more  than  $50  a  year  ;  that 
in  Mar.,  1822,  he  demanded  his  rent  of  the 
respondents,  who  replied  they  would  pay  him 
his  rent,  if  he  would  deliver  up  to  them  a  cer- 
tain bond.  He  said  he  would  close  the  bond 
upon  them.  They  replied,  the  bond  was  good 
for  nothing.  On  the  same  day  he  said  to  the 
witness,  it  was  astonishing  the  boys  would  not 
give  him  his  rent ;  but  he  was  glad  he  had  not 
received  it ;  for  then  he  could  not  get  back  his 
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land.  The  appellant's  wife,  from  bodily  in- 
firmities, made  herself  very  unhappy  in  the 
family  ;  often  complained  of  ill  treatment  and 
bad  usage  without  a  cause  :  had  heard  the  re- 
spondents try  to  coax  their  mother  to  live  at 
home. 

The  consideration  stated  in  the  deed  of  the 
Johnstown  farm  was  $5,000. 

Upon  the  above  pleadings  and  proofs,  the 
Chancellor  dismissed  the  appellant's  bill ;  for 
which  he  assigned  the  following  reasons  : 

THE  CHANCELLOR.  The  complainant  seeks 
to  annul  his  own  conveyances  to  two  of  his 
sons.  These  conveyances  are  valid,  unless  they 
were  obtained  by  fraud  ;  the  answers  of  the 
defendants  deny  all  fraud  ;  and  after  a  care- 
ful consideration  of  all  the  proofs  taken  in  the 
cause,  I  am  of  opinion  that  no  fraud  is  proved. 

The  testimony  most  favorable  to  the  com- 
plainant, is  that  of  Charles  Whelan,  who 
554*]  states,  that  *Feb.  24, 1823,  the  defend- 
ant, William  Whelan,  declared  in  substance, 
that  he  had  worked  ten  years  to  get  his  father 
into  his  present  situation,  and  that  he  would 
not  give  up  the  farm. 

This  testimony  does  not  show  that  fraud 
was  practiced  in  obtaining  these  conveyances. 
But  this  witness,  who  is  another  son  of  the  com- 
plainant, can  not  be  impartial,  since,  if  his 
father  should  prevail  in  this  suit,  he  may  well 
expect  to  receive  some  portion  of  the  property 
— and  he  himself  says  that  he  has  no  reason  to 
expect  anything  more,  in  that  event,  than  a 
son  may  expect  from  a  father,  or  a  child's  por- 
tion. 

Upon  the  whole  case,  it  does  not  appear  that 
these  conveyances  were  obtained  by  fraud  ; 
and  the  suit  must,  therefore,  be  dismissed. 

The  complainant  in  making  these  convey- 
ances of  all  his  property,  has  been  very  im- 
provident, but  he  had  power  to  dispose  of  his 
property,  and  he  is  not  at  liberty  to  revoke 
his  own  conveyances  from  mere  repentance. 
I  have  no  power  to  vary  or  dispense  with  the 
principle,  that  such  a  conveyance  is  valid 
against  the  grantor,  when  it  is  free  from  fraud. 
But  the  question  of  costs  is  in  the  discretion  of 
the  court.  And  as  the  complainant  is  now 
poor,  and  unable  to  pay  costs,  and  has  be- 
came so  by  his  imprudent  generosity  to  his 
two  sons,  the  defendants,  it  will,  I  think,  be  a 
reasonable  exercise  of  discretion  to  dismiss  the 
suit  without  costs  against  the  complainant. 

After  entering  the  appeal  in  this  cause,  and 
before  the  argument  on  the  merits, 

Mr.  H.  Cunningham,  the  solicitor  and  coun- 
sel for  the  appellant  in  the  court  below,  and 
who  argued  the  cause  there,  moved  this  court 
for  a  rule  allowing  the  appellant  to  prosecute 
here  in  forma  pauperis.  which  was  opposed  by, 

Mr.  D.  Cody,  but  granted. 

Owing  to  Mr.  Cunningham's  engagements  as 
a  member  of  the  House  of  Assembly,  then  in 
session,  he  did  not  argue  upon  the  merits. 
555*J  *Mr.  H.  BUecker,  for  the  appellant. 
These  conveyances  were  executed  under  such 
circumstances  that  a  Court  of  Chancery  ought 
to  set  them  aside.  The  weakness  and  incapacity 
of  the  appellant,  and  the  influence  of  the  re- 
spondents over  him,  will  be  found  abundantly 
established  by  the  evidence.  They  were  al- 
ways on  his  side  in  the  quarrels  which  dis- 
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turbed  this  old  man  of  75— they  were  his  sons, 
his  agents  in  the  management  of  the  property, 
in  whom  he  implicitly  confided.  He  was 
easily  led,  and  exhibits  great  mental  weakness 
in  the  silly  notions  which  he  formed  as  to  the 
amount  which  might  be  recovered  of  him  for 
his  wife's  board,  and  the  probability  that  it 
might  ruin  a  man  of  his  estate.  He  was  preju- 
diced against  all  his  family  except  the  respond- 
ents, who,  it  is  plainly  inferrible,  seized  on  a 
favorable  moment,  and  induced  him  to  disin- 
herit all  his  other  children.  The  evidence  of 
any  intention  to  convey  to  these  sons,  before 
the  fatal  summons  was  served  on  him  at  the 
suit  of  Mrs.  Shurtliff,  is  extremely  slight,  and 
wholly  disproved  by  the  entire  evidence.  It 
was  that  trifling  circumstance  which  worked 
him  into  a  state  of  alarm,  and  enabled  the  re- 
spondents to  profit  by  his  fears;  and  it  is  plain 
that  these  formed  the  whole  or  the  principal 
ground  of  the  conveyance. 

Whether  there  is  fraud  actually  proved  or 
not,  the  consideration  was  so  grossly  inade- 
quate, as  to  warrant  an  inference  of  fraud 
(Guynne  v.  Heaton,  1  Bro.  Ch. ,  8,  9),  independ- 
ent of  delusion  or  mistake.  Here  is  much  be- 
sides inadequacy.  All  was  conducted  by  the 
advice  of  William,  even  to  the  conveyance  of 
the  farm  in  St.  Lawrence  ;  and  the  conduct  of 
the  sons,  afterwards,  places  their  original  mo- 
tives io  a  very  questionable  point  of  light. 
Even  the  bond,  securing  their  father's  main- 
tenance and  small  annuity  is  withheld. 

For  the  effect  of  fraud  upon  a  conveyance, 

1  refer  to  UnderhiU  v.  Harwood,  10  Ves. ,  209 ; 
Boyd  v.  Dunlap,  1  Johns.  Ch. ,  482,  and  Wendell 
v.  Van  Rensselaer,  Id. ,  350.     In  the  latter  case 
the  Chancellor  refused  to  set  aside  the  deeds, 
but  from  his  reasoning,  and  the  cases  cited,  it 
is  evident  he  would  have  interfered  and  set 
them  aside,  had  a  case  strong  as  the  present 
been  made  out.     Huguenin  v.  Basely,  14  Ves., 
*273,  was  a  voluntary  settlement  by  [*55G 
a  widow,  upon  a  clergyman  and  his  family, 
compassed  by  his  undue  influence  over  her, 
having  first  got  the  management  of  her  affairs 
This  was  set  aside,  on   the  same  grounds  of 
policy  as  are  applicable  to  the  relation  of  guard- 
ian and  ward.  One  who  is  the  actual  guardian 
of  another,  or  one  who  is  placed  in  a  relation 
holding  the  same  degree  or  influence,  should 
come  within  the  same  salutary  rule.  The  court 
decided  the  case  last  cited  upon  the  principles 
and  authorities  advanced  by  Sir  Samuel  Rom- 
illy,  and  the  other  counsel  concerned  for  the 
complainant,  to  which  I  refer  as  a  lucid  exposi- 
tion of  the  doctrine  on  this  head.     Hatch  v. 
Hatch,  9  Ves. ,  292,  and  Chesterfield  v.  Jansen, 

2  Ves.,  Sr.,  155,  both  contain  principles  appli- 
cable here;  and  in  Griffin  v.  De  Veulle,  3  Wood. 
Lect.  App.,  16,  a  deed  was  set  aside,  under  cir- 
cumstances less  strong  than  those  presented  by 
the  present  case. 

In  determining  whether  there  be  fraud,  the 
court  will  look  to  all  the  circumstances  of  the 
case,  the  weakness  of  the  appellant,  and  the 
relation  of  the  parties.  1  Madd.  Ch.,  224. 
Proof  of  actual  fraud  is  not  necessary,  but 
may  be  inferred  from  such  relation,  or  other 
circumstances.  Evans  v.  Llewellin,  \  Cox,  838, 
839;  Wright  v.  Proud,  13  Ves.,  136.  137.  Mis- 
representation, age,  inexperience,  parental  in- 
fluence, confidence,  a  confiding  temper,  im- 
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providence,  distress  and  negligence,  in  the 
vendor  are  grounds  for  setting  aside  a  sale. 
Wyatt  v.  Qrove,  2  Sch.  &  L. ,  492 ;  Murray  v. 
Palmer,  Id.,  474;  Carpenter  v.  Herriot,  I  Eden, 
338;  Bowes  v.  Heaps,  3  Ves.  &.  B.,  119;  Wharton 
v.  May,  5  Ves.,  27,  67;  Griffiths  v.  Bobbins,  3 
Madd.Ch.,  191;  Qibson  v.  Jeyes,  6  Ves.  ,267,  278. 

Mr.  A.  Spencer,  same  side,  would  give  the 
gentlemen  who  were  to  answer  notice  that  he 
should,  in  reply,  rely  on  the  following  authori- 
ties :  to  show  that  if  void  as  to  Williams,  the 
deeds  were  so  as  to  Joseph,  though  the  latter 
might  not  be  implicated  in  the  fraud,  Hugue- 
nin  v.  Basely,  14  Ves.,  273,  288 ;  to  show  the 
effect  of|  the  wppressio  vert,  undue  advantage 
and  inadequacy  of  price,  1  Madd.  Ch.,  308; 
Jerooia  v.  Duke,  1  Vern.,  19;  Broderick  v.  Brod- 
557*]  erick,  1  P.Wms.,  239;  James  *v.  Graves, 
2  Id.,  270;  Bowles  v.  Stewart,  1  Sch.  &  L.,  209  ; 
1  Madd.,  Oh.,  211 ;  1  Fonbl.,  113  ;  Newl.  on 
Cont.,  365-6  ;  that  the  conveyances  should  be 
set  aside,  notwithstanding  the  grantor's  object 
was  to  screen  his  estate  from  the  payment  of 
his  debts,  Young  v.  Peachy,  2  Atk.,  258  ;  that 
the  vendor's  acquiescence  is  no  objection,  Mur- 
ray v.  Palmer,  2  Sch.  &  L.,  486  :  Crowe  v.  Bal- 
lard,  1  Ves.,  Jr.,  215;  Roche  v.  O'Binen,  1  Ball 
&  B. ,  330  ;  that  the  respondents  cannot  avail 
themselves  of  the  Statute  of  Frauds,  as  to  the 
use  in  favor  of  Charles  in  the  St.  Lawrence 
farm,  though  this  was  not  declared  in  writing, 
1  Madd.  Ch.,  305;  and  that  the  marriage  of 
the  respondents  will  not  vary  the  case,  if  the 
conveyances  were  originally  invalid  for  fraud, 
Sterry  v.  Arden,  1  Johns.  Ch.,  271. 

Messrs.  D.  Cody  and  B.  F.  Butler,  for  the  re- 
spondents. We  shall  insist  that  the  decree  of 
the  Chancellor  should  be  affirmed,  for  the  fol- 
lowing, among  other  reasons  : 

1.  Because  there  is  nothing  in  the  pleadings 
or  proofs  which  shows  that  the  respondents,  or 
either  of  them,  possessed  or  exerted  any  such 
influence  over  the  appellant,  as  should  avoid 
his  deed  to  them. 

2.  Because,  if  any  such  influence  existed,  the 
appellant  has  not,  by  his  bill,  made  that  the 
ground  upon  which  he  asks  relief ;  but  he  rests 
his  claim  for  relief  upon  the  ground  that  the 
respondents  had  practiced  a  fraud  upon  him, 
by  making   false   representations   respecting 
debts  contracted  by  his  wife,  and  thus  obtained 
a  conveyance  from  him  of  his  estate  in  Johns- 
town.    That  charge  being  positively  denied 
by  the  respondents,  and  not  supported  by  the 
proof,  the  complainant  can  be  entitled  to  no 
relief. 

3.  Because,  if  it  appears  from  the  pleadings 
and  proofs,  that  the  respondents  were  unmar- 
ried at  the  time  the  appellant  conveyed  the  estate 
in  Johnstown  to  them,  and  that  they  both,  soon 
after  they  took  possession  of  the  estate,  were 
married  to   women,  to    whom,    or  to  whose 
friends  and  connections,  the  appellant  had  de- 
clared the  respondents  were  the  owners  of  the 
estate,  it  would  be  "  against  public  policy,  and 
contrary  to  equity  and  good  conscience,"  to 
permit  him  now  to  avoid  that  conveyance. 
558*]      *4.  Because  the  deed  for  the  farm  in 
the  County  of  St.  Lawrence  was  given  to  the 
respondent.  William  Whelan  ;  and  it  appears 
from  the  proofs  that  it  was  given  in  trust  for 
Charles  Whelan  and  his  children,  and  to  be 
conveyed  to  such  person  as  Charles  Whelan 
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should  direct.  Charles  Whelan,  therefore,  is 
a  necessary  party  to  any  question  respecting 
the  validity  of  that  deed  ;  and  without  his 
being  a  party  no  decree  for  a  reconveyance  can 
legally  be  made. 

There  is  much  irrelevant  matter  in  the  bill. 
Many  of  the  charges  relate  to  a  time  long  after 
the  deed  was  executed  ;  and  their  admission 
by  the  answers,  or  establishment  in  proof  could 
have  no  possible  influence.  Morris  v.  Bur- 
roughs, 1  Atk.,  404.  What  has  the  ill  usage  of 
the  mother,  for  instance,  to  do  with  the  case  ? 
But  these  charges  are  denied  by  the  answers, 
and  there  is  a  failure  to  establish  them  in  proof. 
There  is  very  little  testimony  to  any  of  them, 
and  that  is  slight,  general,  imperfect  and  can 
weigh  nothing  against  the  positive  denial  in 
the  answers. 

Many  cases  have  been  cited  as  to  undue  in- 
fluence, and  this  transaction  has  been  placed  in 
a  variety  of  shapes.  Sometimes  it  has  been 
likened  to  a  deed  from  a  ward  to  his  guardian ; 
sometimes  like  one  from  a  cestui  que  trust  to  a 
trustee,  or  a  client  to  his  attorney  ;  and  some- 
times the  case  has  been  precisely  inverted,  by 
making  it  like  a  deed  from  a  child  to  a  parent — 
not  from  a  parent  to  his  children.  But  there 
is  obviously  no  sort  of  analogy  in  any  of  the 
cases  relied  upon.  They  are  those  where  in- 
fluence or  overreaching  may  be  presumed,  and 
upon  principles  of  policy,  is  presumed  by 
the  law-  Morse  v.  Royal,  12  Ves.,  371.  If  a 
case  could  be  found  of  undue  influence  exer- 
cised by  a  child,  over  a  father,  or  presumed 
without  proof,  it  would,  we  admit,  go  to  make 
out  the  appellant's  case  ;  but  we  believe  both 
the  cases  and  the  rational  presumption  are 
rather  the  other  way,  and  in  favor  of  the  father's 
influence  over  the  child,  and  this,  we  presume, 
is  the  first  time  that  the  contrary  was  ever  pre- 
tended. ( Vide  Middleton  v. Kenyan,  2  Ves.,  Jr., 
391,  413.) 

In  simple  truth,  the  deed  was  an  advance- 
ment to  these  children,  long  in  contemplation, 
and  deliberately  executed  ;  *a  species  [*559 
of  conveyance  highly  favored  in  the  law,  and 

food  even  without  any  other  consideration.  A 
eed  to  a  stranger,  without  pecuniary  consid- 
eration, inures  to  the  use  of  the  grantor,  but  it 
is  otherwise  where  the  consideration  of  blood 
intervenes.  There  the  use  passes  to  the  grantee, 
without  any  other  consideration. 

Huguenin  v.  Basely,  14  Ves.,  273,  is  so  much 
relied  upon  for  the  appellant,  that  we  are  re- 
ferred not  only  to  the  case  but  the  argument. 
What  is  the  case  ?  One  of  mere  imposition, 
influence  and  fraud,  exerted  over  a  female, 
who  was  a  stranger  to  the  value  of  the  estate 
which  she  granted,  and  who  resided  thousands 
of  miles  from  it.  The  letter,  incorporated 
in  the  report,  was  considered  as  decisive  evi- 
dence of  undue  influence.  Reliance  was  placed 
by  counsel,  upon  the  defendant's  being  the 
spiritual  guide  of  the  plaintiff,  on  the  authority 
of  Pothier  ;  and  this  author,  with  the  concur- 
rent authority  of  Ld.  Hardwicke,  is  cited 
against  the  exercise  of  bounty  to  an  admini*- 
trateur,  or  one  managing  the  affairs  of  another. 
To  apply  the  argument  and  principles  of  that 
case,  the  facts  should  have  some  analogy  to 
the  present ;  but  none  can  be  shown.  Here 
the  appellant  had  resided  on  his  farm  for  35 
years,  was  perfectly  acquainted  with  its  value, 
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and  had  tried  the  temper  and  capacity  of  the 
respondents,  his  children,  to  whom  he  makes 
the  advance.  Griffith*  v.  Robins,  3  Madd.,  191, 
was  the  case  of  a  female  donor,  84  years  of 
age,  nearly  blind,  dependent  upon  and  placing 
a  confidence  in  the  donee,  granting  her  estate, 
and  reserving  a  very  inadequate  annuity.  That 
is  not  this  case.  The  appellant  was  capable  of 
managing  his  own  affairs.  He  secures  to  him- 
self and  wife  a  comfortable  living,  beside  $50 
annuity,  and  the  payment  of  all  his  debts,  out 
of  a  farm  which  would  rent  for  only  $250, 
a  sum,  in  itself,  utterly  inadequate  to  the  pur- 
poses of  their  maintenance.  Lewis  v.  Pead,  1 
Ves.,  Jr.,  19,  is  much  more  analogous.  Mrs. 
Lewis,  when  75  years  of  age,  leased  for  99 
years  to  Jones,  a  stranger,  for  £70,  a  very  in- 
adequate rent,  the  premises  being  worth  £130  ; 
and  Jones  boasted  that  he  had  made  a  bargain 
worth  £800.  On  a  bill  filed  by  her  son  to  set. 
aside  the  lease,  per  Buller,  J.  :  "There  must 
56O*1  be  some  substantial  *ground  for  sup 
posing  fraud  stated  and  proved.  Her  being 
old  is  no  proof  that  she  was  imposed  upon. 
She  did  not  choose  to  acquaint  even  her  own 
attorney  with  her  reasons  for  granting  this 
lease.  There  is  no  sort  of  fraud  in  the  origi- 
nal concoction  of  the  business.  We  have  seen 
the  greatest  abilities  displayed  at  a  greater  age 
than  75  ;  therefore,  that  alone  can  be  no  ground  ! 
to  presume  imposition.  She  had  a  right  to 
make  this  contract ;  and  though  the  reasons  of 
her  favor  to  this  man  do  not  appear,  that  does 
not  signify ;  and  it  appears  she  lived  on  bad 
terms  with  her  son  the  plaintiff. 

We  do  not  deny  that  there  may  be  such  in- 
fluence of  the  son  over  the  father  as  to  avoid  a 
deed ;  but  what  is  the  proof  of  influence  in 
this  case,  if  it  is  to  be  duemed  in  issue,  which 
we  deny  ?  None  of  the  witnesses  state  any 
particular  facts  or  instances,  from  which  in- 
fluence is  to  be  inferred.  All  is  mere  general 
opinion.  Even  in  a  case  of  confirmed  lunacy, 
a  host  of  opinions  will  not  prove  it,  but  the 
facts  and  grounds  of  inference  must  be  stated. 
Coop.  Med.  Jur..  289.  It  is  enough  that  these 
children  sided  with  their  father  in  the  family 
controversies  ?  He  was  morally  and  legally 
the  head  of  the  family,  and  it  was  the  duty  of 
all  the  children  to  side  with  him.  These  did 
HO  under  all  circumstances  ;  and  is  this  to  be 
imputed  to  them  as  a  crime  ?  If  they  were 
scoundrels  for  siding  with  him,  he  was  the 
greater  one,  and  has  no  right  to  allege  this 
against  his  children.  Every  presumption  is  in 
favor  of  a  deed  from  a  father  to  his  son,  till 
positive  fraud  be  shown.  1  Bos.  &  P.,  120.  An 
attorney,  while  carrying  on  a  law  suit,  is  not 
allowed  to  take  a  deed  from  his  client ;  but  it 
is  otherwise  if  the  client  be  the  father  of  the 
attorney. 

It  is  enough  that  undue  influence  is  out  of 
the  question,  as  not  being  charged  in  the  bill. 
The  complainant  cannot  go  beyond  the  allega- 
tions there.  Gouoerneurv.  Elmendorf,  5  Johns. 
Oh. .  83,  Jfirnen  v.  M'Kernon,  6  Johns. ,  559.  All 
fraud  is  denied,  and  there  is  not  the  semblance  of 
proof  to  establish  it.  To  do  away  the  answer, 
lucre  should  be  two  witnesses  contradicting  it, 
or,  what  is  equivalent,  one  witness  and  potent 
circumstances.  Woodcock  v.  Hennet,  1  Cow., 
5O1*]  *711.  The  pretended  misrepresenta- 
tions relate  to  Mrs.  Shurtliff,  and  the  affair  of  i 
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board  and  the  law  suit ;  but  William  never 
saw  her  till  after  the  deed,  and  could  have 
made  no  representations  on  the  subject.  The 
farm  must  be  lost,  it  seems,  because  certain 
facts  were  suppressed  ;  but  it  must  be  shown 
first  that  they  were  known.  The  appellant 
talked  to  Mr.  Reynolds  about  $5  per  week  for 
his  wife's  board,  but  his  knowledge  was  not 
and  could  not  have  been  derived  from  Will- 
iam. All  which  was  said  as  to  this  and  the 
$100  debt,  a^nd  the  consequent  danger  of  dis- 
sipating the*  estate,  was  mere  matter  of  opin- 
ion, and  not  the  subject  of  the  suppressio  vein. 
Nor  is  there  evidence  that  the  facts  were  un- 
true. This  should  be  shown,  and  that  Will- 
iam knew  them  to  be  untrue. 

Charles  Whelan  is  obviously  interested,  and 
his  testimony  must  be  laid  out  of  view.  The 
appellant  deliberately  approved  of  what  he 
had  done,  long  after  the  conveyance  ;  and  the 
case  is  stripped  of  everything  like  surprise, 
the  grounds  which  courts  of  equity  usually  lay 
hold  of,  in  these  cases,  to  set  aside  convey- 
ances, as  in  Evens  v.  Llewellen,  1  Cox,  333. 
For  five  years  the  appellant  bad  been  saying 
to  the  respondents,  "This  farm  belongs  to 
you  ; "  and  avowing  his  intention  to  convey  it 
to  them,  among  his  neighbors.  He  did  con- 
vey the  same  land  iu  1820.  On  William's  fall- 
ing sick,  this  was  annulled.  Everything  shows 
deliberation.  We  are  told  that  he  was  alarmed 
by  the  summons  and  the  law  suit.  Were  these 
calculated  to  alarm  a  man  worth  $8,000  ?  He 
must  have  known  that  at  the  worst  the  recov- 
ery could  not  exceed  $50  ;  and  the  most  that 
can  be  said  is,  that  had  it  not  been  for  the  sum- 
mons he  would  not  have  conveyed  on  that  very 
day,  but  reserved  the  same  act  till  some  short 
time  after. 

Inadequacy  of  price  is  also  insisted  on.  We 
ask  a  case  where  a  deed  from  a  father  to  a  son 
was  ever  impeached  for  that  cause.  It  might 
be  a  good  objection  in  the  mouth  of  a  creditor ; 
but  as  between  the  parties,  even  had  the  deed 
been  to  a  stranger,  it  could  not  be  alleged,  un- 
less so  gross  as  to  shock  the  judgment.  This 
is  the  ordinary  case  of  an  aged  agriculturalist 
*withdrawing  himself  from  active  life.  [*o(>2 
and  placing  his  concerns  in  the  hands  of  his 
children.  It  is  calculated  to  excite  no  surprise 
— it  is  what  thousands  have  done  before.  The 
whole  income  of  the  estate  would  not  maintain 
the  parents,  if  we  add  the  expense  of  clothing 
and  sickness. 

It  is  said,  that  if  the  deed  be  void  as  to  Will- 
iam it  is  so  as  to  Joseph.  This  is  grounded  on 
the  rule,  that  if  it  be  void  in  part  it  is  void  in 
the  whole.  And  we  do  not  quarrel  with  the 
principle  ;  because,  taken  in  its  full  extent,  it 
is  a  two  edged  sword,  and  is  accompanied  with 
the  qualification,  that  if  it  be  impossible  to  set 
aside  a  deed  without  doing  as  much  injustice 
as  justice,  the  court  will  not  interfere.  Hut 
the  principle  does  not  apply,  except  the  whole 
be  acquired  by  fraud  :  as  in  Huguenin  v.  linne- 
ly  14  Ves.,  288,  the  case  relied  upon.  There 
were  third  persons  claiming  through  the  fraud- 
ulent grantee.  Nor  does  the  rule  apply  when 
th(!  good  can  be  severed  from  the  bad.  One 
gives  a  bond,  in  the  penalty  of  $3.000.  condi 
tioned  to  pay  three  persons  $500  each — bemuse 
one  of  the  $500  happens  to  be  for  usury,  shall 
it  destroy  the  honest  chums  of  the  others,  which 
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rest  on  distinct  grounds,  and  can  be  clearly  as- 
certained and  separated  ?  It  is  the  same  of  the 
present  case,  which  is  a  deed  to  tenants  in  com- 
mon— their  interests  are  distinct — each  may 
eject,  give  leases  for  their  respective  moieties, 
or  distrain.  Suppose  a  deed  executed  to  a  fair 
purchaser  and  his  fraudulent  attorney,  convey- 
ing equal  portions — would  the  court  set  aside 
the  whole,  in  order  to  punish  the  attorney  ? 
William  never  requested  a  deed  for  Joseph,  as 
to  whom  there  is  not  a  pretense  of  influence, 
or  even  a  request  on  his  part. 

In  support  of  the  third  point,  we  refer  to 
Verplank  v.  Stern/,  12  Johns.,  559,  and  Sterry 
v.  Arden,  1  Johns.  Ch.,  271.  The  latter  case 
was  cited  on  the  other  side,  as  stopping  with 
the  position  that  a  voluntary  conveyance  may 
be  made  good  by  marriage ;  but  it  does  not 
deny  the  same  effect  as  to  deeds  voidable  on 
other  grounds.  We  refer  particularly  to  Brown 
v.  Carter,  5  Ves.,  862,  878.  There  the  son, 
tenant  in  tail,  just  as  he  came  of  age  joined  his 
father  in  charging  the  estate  with  £3,000  for 
the  use  of  the  latter,  and  in  resettling  it.  taking 
563*]  back  to  himself  only  an  estate  *f or  life, 
remainder  to  his  first  and  other  sons,  &c.,  and 
he  married  and  acquiesced  till  the  death  of  his 
father ;  and  though  there  was  no  probability 
of  issue,  it  was  held  that  all  equity  in  favor  of 
setting  the  conveyance  aside  was  gone  by  the 
marriage,  &c.,  and  the  conveyance  was  holden 
good  even  as  against  creditors.  The  court  say 
they  would  have  interfered  had  the  marriage 
been  out  of  the  question.  The  principle  of  that 
case  is,  that  the  court  will  protect  marital 
rights  with  the  greatest  jealousy  ;  and  is  the 
same  which  governed  a  case  of  dower,  in 
Oliver  v.  Richardson,  9  Ves.,  222.  A  settle- 
ment procured  by  a  fraud  in  which  the  wife 
was  not  concerned,  will  be  protected.  Barrow 
v.  Barrow,  2  Dick.,  504.  The  principle  of  the 
latter  case  also  applies  not  only  to  the  wife  of 
Joseph,  but  to  himself.  Both  were  strangers 
to  the  pretended  fraud,  and  indeed  were  igno- 
rant of  the  whole  transaction. 

Here  was  a  long  acquiescence  on  the  part  of 
the  appellant,  with  which  the  marriages  are 
undoubtedly  connected.  The  wives  saw  the 
sons  in  possession,  claiming  title,  and  the 
father  acquiescing.  Murray  v.  Palmer,  2  Sch. 
<fe  L.,  479,  is  relied  on  to  show  that  this  cannot 
be  urged  ;  but  that  was  a  case  where  the  ac- 
quiescence was  in  ignorance  of  the  party's 
rights,  and  induced  by  fraud. 

A  conveyance  entirely  without  considera- 
tion, if  there  be  no  fraud,  cannot  be  set  aside, 
except  by  creditors,  unless  for  duress.  1 
Madd.  Ch.,  216,  324. 

Mr.  A,  Spencer,  in  reply.  Three  years  ago 
the  appellant  was  comparatively  a  wealthy 
farmer  ;  and  the  bill  seeks  to  set  aside  an  act 
by  which  he  is  stripped  of  everything,  and 
thrown  upon  the  charity  of  his  neighbors. 
Against  this,  several  formal  objections  have 
been  made.  Our  bill  is  sometimes  too  large, 
and  sometimes  too  small  ;  but  the  court  will 
not  listen  to  such  objections,  unless  forced 
upon  them.  They  often  refuse  to  hear  a  point 
not  made  in  the  court  below.  But  in  the 
progress  of  the  cause  they  will  find  no  diffi- 
culty in  reaching  the  merits.  We  rely  that  the 
bill  charges  positive  fraud  ;  and  this  is  estab- 
lished in  three  ways — 1.  By  the  answer  ;  2. 
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By  positive  proof ;  and  3.  By  the  intrinsic 
*nature  of  the  transaction.  VVe  also  P564 
rely,  that  the  conveyances  were  executed  under 
delusion  and  misapprehension,  and  that  these 
were  induced  by  misrepresentation  or  suppres- 
sion of  the  truth. 

As  to  the  objection  that  our  bill  contains 
too  much,  we  agree  with  the  case  of  Morris  v. 
Burroughs,  cited  from  1  Atk  ,  404,  that  the 
deeds  cannot  be  avoided  by  subsequent  circum- 
stances, considered  merely  as  such  ;  yet  they 
may  be  resorted  to  in  order  to  show  quo  animo 
the  act  was  done,  as  you  would  look  to  an 
escape  in  a  prosecution  for  felony.  We  use 
them  here  to  show  an  original  design  to  de- 
prive the  appellant  of  subsistence.  Indeed, 
the  course  has  been  acquiesced  in  by  the  re- 
spondents, who  have  not  moved  to  strike  out 
the  matter  for  impertinence,  and  have  even 
gone  into  proof  upon  that  head.  The  fact,  for 
instance,  that  William  withheld  the  bond  for 
the  appellant's  maintenance,  is  admitted  in 
the  answer,  and  M'Call  gives  in  evidence  in 
relation  to  it.  When  required  to  pay  the  $50, 
an  order  on  Charles  for  the  use  of  the  farm 
which  William  held  in  trust  is  offered  ;  or 
payment  is  refused  till  the  old  bond  and  mort- 
gage are  given  up,  though  known  to  be  good 
for  nothing.  They  maltreat  the  mother,  and 
drive  her  from  the  house,  refusing  to  make 
provision  for  her,  falsely  pretending  inability 
to  support  her  away  from  home.  And  the 
answer,  denying  that  they  refused  to  pay  Wells 
for  her  board,  is  directly  contradicted. 

Suppose  the  court  should  think  there  is  no 
charge  of  undue  influence  in  the  bill,  the  ut- 
most they  will  do  is  to  order  it  dismissed  with- 
out costs.  Beekman  v.  Frost,  18  Johns.,  544. 
Cut  bono,  then,  is  the  objection  made  ?  For 
the  benefit  of  lawyers.  I  do  not  deny  that  the 
relief  must  be  secundum  attegata  etprobata  ;  but 
nothing  technical  is  necessary.  Though  a  bill 
properly  consists  of  nine  heads,  and  a  matter 
may  more  properly  be  charged  in  the  stating 
part,  yet  this  requisition  is  merely  formal,  and 
it  may  be  set  forth  in  any  other  part,  or  col- 
lected from  the  whole  bill.  Originally  the  bill 
was  a  mere  petition,  containing  the  substance 
of  the  case,  which  is  yet  sufficient,  though  a 
more  formal  way  is  found  convenient  and  safe 
for  the  pleader.  If  enough  appear  on  the  whole 
bill  to  warrant  the  relief;  it  will  be  granted. 
The  "party  is  not  under  the  necessity  [*565 
of  using  the  epithet  to  characterize  the  in- 
fluence made  use  of.  It  is  enough  that  he 
state  facts,  without  christening  them  "undue 
influence."  If  the  bone  and  marrow  be  found 
in  the  bill,  it  is  enough.  Undue  influence  is  a 
conclusion  of  law  which  need  not  be  stated, 
especially  in  equity,  where  the  rules  of  plead- 
ing are  most  enlarged  and  liberal. 

I  proceed,  then,  as  to  both  beads  of  fraud 
and  undue  influence  ;  for  they  are  blended  in 
the  bill.  The  appellant's  age,  his  emigration 
from  Ireland,  his  property,  the  domestic  broils 
in  which  he  was  involved,  resulting  in  a  partial 
dismemberment  of  his  family  ;  the  quarrels 
among  his  children  in  relation  to  the  use  and 
management  of  his  estate,  the  desertion  of  his 
wife  in  the  fall  of  1820,  her  going  to  Mrs. 
Shurtliff's,  the  suit  for  her  board,  the  sum 
mons,  the  agency  of  William  in  that  affair, 
his  return,  representing  the  charge  of  $5  per 

COWEN  3. 


1834 


WHELAN  v.  WHELAN. 


565 


week  for  board,  and  the  debt  to  Campbell, 
William's  advice  which  is  yielded  to,  going  to 
Reynolds',  having  no  intention  to  settle  the 
estate,  but  induced  by  alarm  and  persuasion. 
These  facts,  charged  in  the  bill  and  made  out 
in  proof,  show  the  appellant  much  in  the 
power  of  the  respondents.  Great  influence  is 
inferable,  and  which  was  exerted  for  a  most 
pernicious  purpose.  The  respondents  were 
his  sole  reliance,  and  had  the  management  of 
his  property  ;  and  had  an  overruling  influence 
upon  his  mind.  We  admit  and  charge,  that 
William  was  the  only  actor  in  the  scene  ;  but 
it  is  singular  that  he  should  have  kept  the 
whole  an  entire  secret  from  Joseph,  as  he 
says  in  his  answer.  Both  say  they  had  the 
principal  management  of  the  appellant's  af- 
fairs at  the  time  ;  both  impute  the  strife  in  the 
family  to  disagreement  between  the  appellant 
and  his  wife,  the  respondents  being  dutiful 
and  attentive  on  their  part.  Both  knew  of  the 
suit  and  service  of  the  summons,  and  what 
took  place  on  that  occasion  ;  admitting  that 
William  went  to  Shurtliff's,  denying  that  he 
had  misled  his  father — companions  throughout 
all  these  proceedings  and  acquainted  with  all, 
except  the  fact  charged  that  William  exerted 
his  influence  to  procure  an  immediate  convey- 
ance— a  very  singular  exception,  at  the  least. 
William,  in  one  breath,  denies  having  charged 
his  father  and  mother  with  dissipating  the  es 
5(>O*J  tate  ;  *and  in  the  next  he  admits  it. 
The  father  then  throws  himself  upon  his  son's 
advice.  And  suppose  he  had  said  nothing  to 
influence  him — nothing  charged  in  the  bill — 
but  stood  by  and  heard  his  father  make  the 
strange  resolutions  which  he  formed  upon  the 
imaginary  terrors  by  which  he  was  surrounded. 
Indeed,  all  this  is  admitted  by  the  answer  ;  and 
it  is  admitted  what  is  equivalent  to  the  matter 
charged.  It  cannot  be  evaded  by  the  pretense 
that  it  is  not  the  same.  I  charge  fraud  by 
false  dice.  This  is  denied  in  the  answer,  and 
attributed  to  false  cards.  Shall  this  form  a 
defense,  or  shall  it  be  taken  for  the  same,  in 
substance  ?  Seeing  his  father  deluded  and 
fearful,  he  seizes  the  favorable  moment ;  he 
does  not,  indeed,  he  says,  use  the  words 
charged  ;  but,  "  to  save  the  farm,  you  must, 
if  you  have  anything  to  give,  give  it  now." 
This  in  the  absence  of  all  the  family.  "I  tell 
you,  that  as  you  and  mother  are  acting,  you 
will  soon  have  nothing  to  give."  Surely  he 
admits  substantially  the  whole  that  is  charged. 
The  whole  of  his  answer,  KO  far  as  particulars 
are  charged,  is  conceived  in  falsehood,  and  not 
to  be  believed,  except  where  it  makes  for  us. 
It  admits  that  his  father  stated  to  Reynolds  his 
difficulty  and  danger,  adding  (falsely  accord- 
ing to  Reynolds'  evidence)  that  he  at  the  same 
time  declared  his  previous  intention  to  give 
his  estate  to  his  sons  ;  and  he  might  as  well 
convey  it  at  that  time  as  any  other.  Both  ad- 
mit that  the  debus  to  be  paid  were  trifling, 
which  is  indeed  inferable  from  their  not  show- 
ing what  they  amount  to.  They  insist  on  the 
conveyance  as  an  advancement ;  and  then,  by 
way  of  negative  pregnant,  deny  that  the  only 
moving  cau«e  was  fear  of  the  estate  being  dis- 
sipated, wrought  through  William's  represen- 
tations. Does  not  this  admit  that  it  was  part 
of  the  moving  cause  ?  Accusing  the  appellant 
and  his  wife  with  waste  and  impending  ruin, 
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and  urging  him  to  give  then,  or  that  he  would 
abandon  the  appellant,  is  admitted  by  Will- 
iam's answer.  This,  in  itself,  was  the  creation 
of  an  alarm  which  he  knew  to  be  false  and  ill- 
founded.  There  was  no  conduct  calculated 
to  produce  ruin,  or  to  excite  the  barbarous 
threat  of  desertion  on  the  part  of  William. 
Sometimes  the  answer  insists  on  the  deed  as 
having  been  executed  for  a  valuable  considera- 
tion ;  *at  others,  upon  a  spirit  of  love,  [*567 
affection  and  advancement  so  excessive  as  to 
give  everything  away  to  such  dutiful  children. 
The  parties  hurry  off  to  a  stranger,  the  appel- 
lant laboring  under  the  delusion  that  every- 
body at  Johnstown  was  combined  to  ruin  him 
— a  stranger  who  could  know  and  suspect 
nothing  of  the  fraud  ;  and  call  upon  him  to 
draw  the  papers.  William  stands  by  and  hears 
the  lunatic  and  unfounded  representations  of 
his  father  to  Reynolds,  giving  them  counte- 
nance and  sanction  by  his  silence,  and  joining 
in  the  request.  Everything  was  sudden  ;  and 
it  is  fairly  inferable  that  all  was  moved  by 
William,  who  the  day  before  had  returned 
from  Albany,  and  who  must  have  told  his 
father  what  he  related  to  Reynolds.  How  could 
his  father  acquire  this  knowledge  through  any 
other  channel  ?  William  was  the  confidential 
agent  who  managed  the  entire  business.  The 
father  looked  for  information  nowhere  else. 
But  be  this  as  it  may,  the  man  who  stands  by, 
and  takes  advantage  of  an  erroneous  impres- 
sion, knowing  it  to  be  such  and  omitting  its 
correction,  is  as  guilty  as  the  one  who  excites 
it.  Add,  then,  the  evidence  of  M'Naughton, 
and  Charles  Whelan,  and  a  strong  case  of  un- 
due influence  and  fraud  is  established. 

Charles  is  not  so  far  interested  as  to  disqual- 
ify him.  His  expectations  are  no  more  than 
that  of  any  child.  He  expects  a  child's  por- 
tion. Clary  mentions  no  other  motive  as  being 
assigned  by  the  appellant  to  Reynolds,  than 
that  of  keeping  his  property  away  from  his 
creditors  and  devesting  himself  of  freehold. 
William  answers  as  if  the  agreement  to  main- 
tain his  father  was  matter  of  previous  arrange- 
ment ;  but  Reynolds  says  that  the  old  man  did 
not  appear  to  expect  anything  of  that  kind, 
till  suggested  by  William,  doubtless  with  a 
view  lo  color  the  transaction.  So  perfectly 
confiding  was  the  appellant,  that  he  had  not 
thought  of  indemnity ;  and  the  answer  of 
William  is  false  in  saying  there  was  any  agree- 
ment to  that  effect.  Being  false  in  so  many 
particulars,  this  answer  must  be  rejected  in 
toto.  It  comes  emphatically  within  the  rule, 
falsus  in  uno,  falsus  in  wnnibas. 

The  facts  bring  these  parties  within  the 
principle  which  required  the  whole  of  this 
business  to  have  been  done  with  *grcat  [*«">O8 
deliberation,  publicly,  and  under  the  advice  of 
mutual  friends.  It  is  said  we  do  not  show 
actual  imbecility.  This  is  not  necessary.  Here 
is  a  man  75  years  of  age.  We  have  the  au- 
thority of  the  Constitution  that  at  60  a  man 
begins  to  go  down  hill  ;  and  on  this  ground  he 
is  excluded  from  the  superior  benches  of  jus- 
tice. The  respondents  should  have  rescued 
the  appellant  from  the  operation  of  this  gen- 
eral rule,  by  showing  that  be  was  an  exception. 
Besides,  credulity  is  a  confirmation  of  the  mind 
as  fatal  as  general  imbecility.  All  the  wit- 
nesses agree  that  the  appellant  was  very  cred- 
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ulous  and  easy  of  persuasion  to  any  purpose, 
especially  by  William.  Cooper  is  relied  on, 
that  general  opinion  as  to  his  state  of  mind  is 
not  enough  ;  but  it  is  so  primafacie.  Inquiry 
into  particulars  belonged  to  the  other  side, 
who  should  have  pointed  their  interrogatories 
in  such  a  manner  as  to  show  the  conclusions 
of  the  witnesses  destitute  of  premises.  Not 
having  done  this,  the  intendment  is  that  they 
are  well  founded. 

Fraud  consists  of  anything  which  deceives 
another  ;  cunning,  device,  trick,  suppression 
of  truth  in  any  manner  so  as  to  cloud  the  mind. 
Several  cases  have  been  cited,  of  aclass  which 
arises  from  the  relation  of  the  parties,  and 
consequent  influence.  Seeing  this  situation, 
the  law  throws  its  shield  around  the  party.  It 
is  objected  that  these  cases  do  not  apply  to  the 
appellant,  going  merely  against  the  abuse  of 
parental  authority.  What,  if  so?  What  do 
we  read  cases  for?  For  the  sake  of  the  rule 
which  they  establish,  to  be  applied  to  other 
cases  coming  within  the  principle  of  those  cited. 
In  Gibson  v  Jeyes,  6  Ves.,  266,  an  attorney  had 
sold  an  annuity  to  his  client,  to  the  disadvan- 
tage of  the  latter ;  and  on  a  bill  filed  to  set  it 
aside,  on  the  ground  of  the  relation  which  ex- 
isted between  the  parties,  Ld.  Eldon  (p.  278), 
after  enumerating  the  very  great  precautions 
under  which  alone  such  a  sale  could  stand, 
and  declaring  that  if  the  party  would  mix  the 
character  of  vendor  with  that  of  attorney,  he 
shall  be  holden  to  manifest  that  he  has  given 
all  that  reasonable  advice  against  himself  that 
he  would  have  given  against  a  third  person, 
proceeds  :  "  Is  it  asked  where  this  rule  is  to  be 
found  ?  I  answer  in  that  great  rule  of  the 
569*]  court,  that  he  *who  bargains  in  a  mat 
ter  of  advantage,  with  a  person  placing  confi- 
dence in  him,  is  bound  to  show  that  a  reason- 
able use  has  been  made  of  that  confidence ;  a 
rule  applying  to  trustees,  attorneys,  or  anyone 
else."  Was  the  appellant  dealing  with  one  in 
whom  he  confided  ?  He  then  comes  within 
the  principle  of  the  case  cited.  It  is  not  even 
necessary  that  we  should  show  the  abuse.  It 
is  enough  to  show  the  confidence.  In  the  lan- 
guage of  Ld.  Eldon  (Id.  278),  that  circum- 
stance throws  upon  the  one  in  whom  confi- 
dence is  placed  the  whole  onu*  of  the  case. 
He  must  show  affirmatively  that  everything 
was  fair.  In  Chesterfield  v.  Janssen,  2  Ves., 
Sr.,  155-6,  Ld.  Hardwicke  enumerates  four 
species  of  fraud.  The  2d,  he  says,  "  may  be 
apparent  from  the  intrinsic  nature  and  subject 
of  the  bargain  itself ;  such  as  no  man  in  his 
senses  and  not  under  delusion  would  make,  on 
the  one  hand,  and  as  no  honest  or  fair  man 
would  accept,  on  the  other  ;  which  are  inequi- 
table and  unconscientious  bargains;  and  of  such 
even  the  common  law  has  taken  notice,  for 
which,  if  it  would  not  look  a  little  ludicrous, 
might  be  cited  James  v.  Morgan,  1  Lev.,  3."  A 
fourth  species  of  fraud,  which  he  mentions  and 
comments  upon  at  large,  is  one  arising  from 
an  attempt  to  impose  on  third  persons,  and 
from  the  relation  of  the  parties  ;  and  in  the 
latter  ease  he  says  fraud  is  matter  of  presump- 
tion to  be  rebutted  by  the  other  side.  Young 
v.  Peachy.  2  Atk.,  258,  goes  fully  to  the  same 
point.  Griffith's  v.  Robins,  3  Xadd.,  191,  will 
be  found  most  strikingly  analogous  to  the 
present,  both  in  fact  and  principle.  I  invite 

226 


the  particular  attention  of  the  court  to  that 
case,  and  especially  to  the  language  of  the 
Vice- Chancellor.  The  whole  is  directly  appli- 
cable ;  and,  if  to  be  respected  as  authority,  dis- 
poses of  this  cause.  The  case  of  Gee  v.  Spencer, 
1  Vern.,  32,  is  also  directly  applicable.  There 
was  a  suit  in  chancery  touching  a  rectory 
owned  by  three  sisters.  The  husband  of  one 
of  whom,  fearing  to  be  in  law,  and  made  to 
believe  that  he  should  be  forced  to  pay  costs, 
released  £1,000,  the  arrears  upon  his  share  of 
the  rectory,  to  the  other  two  sisters  who  were 
to  beur  the  charge  of  the  suit.  This  release 
was  set  aside  on  the  ground  that  a  misappre- 
hension *in  the  party  shall  avoid  his  [*57O 
release.  This  case  is  cited  with  approbation 
in  2  Pow.  on  Cont.,  202. 

Lewis  v.  Pead,  1  Ves.,  19,  cited  on  the  other 
side,  was  decided  by  Buller,  </.,  sitting  for  the 
Lord  Chancellor;  and  though  a  good  common 
lawyer,  he  was  not  familiar  with  the  princi- 
ples of  equity.  Taking  his  decision,  however, 
as  authority,  it  is  no  more  than  that  the  age  of 
75  does  not,  per  se,  evince  inability. 

I  thank  gentlemen  for  the  case  of  Middleton 
v.  Kenyan,  2  Ves.,  Jr.,  391.  It  contains  all  our 
premises,  and  all  our  conclusions,  though  the 
transaction  was  affirmed.  What  is  that  case? 
The  elder  Middleton,  having  incumbered  his 
estate  by  his  extravagance,  in  order  to  relieve 
himself  by  raising  a  very,  large  sum,  parted 
with  certain  interests  in  an  estate  to  his  son,  in 
consideration  of  the  latter  contributing  his  own 
interest  in  the  same  estate,  to  relieve  his  father. 
The  conveyance  was  to  three  trustees,  of  whom 
Ld.  Kenyon  was  one,  and  a  defendant  in  chan- 
cery. The  ablest  counsel  were  consulted,  and 
the  whole  affair  was  conducted  with  ample 
time,  and  the  greatest  deliberation ;  but  after 
the  best  possible  arrangement,  the  father  took 
it  into  his  head  that  there  had  been  misappre- 
hension ;  and  that,  too,  after  long  acquiescence, 
and  large  interests  acquired,  bonafide,  by  third 
persons,  in  the  course  of  executing  the  trust. 
At  page  408,  the  Lord  Chancellor  lays  down  the 
precise  ground  upon  which  we  go,  that  any 
bargain  may  be  declared  null  and  set  aside,, 
upon  grounds  of  undue  practice  or  influence 
exerted,  or  on  the  ground  of  mistake. 

The  force  of  the  different  pretenses  set  up  by 
the  respondents — sometimes  that  the  deed  was 
for  natural  love  and  affection,  and  sometimes 
for  valuable  consideration — is  shown  and  illus- 
trated by  Clarkson  v.  Hanway,  2  P.  Wms., 
203.  The  consideration  appearing  on  the  face 
of  the  deed,  is  a  pecuniary  one  of  $5,000,  the 
value  probably  which  the  respondents  choose 
to  fix  on  the  bond  and  mortgage  for  mainte- 
nance, &c.,  and  the  case  last  cited  shows  that 
they  cannot  now  press  into  their  aid  the  con- 
sideration of  natural  love  and  affection,  because 
it  falsifies  the  deed.  At  least,  it  strengthens 
*the  proof  of  fraud,  by  showing  that  [*571 
the  deed  carries  a  disguise. 

As  to  the  marriages,  it  is  plain  from  the  case 
of  Sterry  v.  Arden,  1  Johns.  Ch.,  271,  and 
Huguenin  v.  Basely,  14  Ves.,  273,  that  they 
cannot  be  taken  into  the  account,  provided 
there  be  fraud  in  the  case,  though  a  marriage 
may  supply  the  mere  want  of  a  valuable  con- 
sideration. But  here  there  is  no  proof  that 
the  father  ever  heard  of  the  intended  mar- 
riages of  the  respondents,  or  that  the  wives 
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ever  heard  of  the  conveyance ;  and  no  injuri- 
ous consequences  or  disappointment  to  them 
can  arise  from  setting  aside  the  conveyance. 
The  respondents  already  had  farms,  to  the  pur- 
chase of  which  the  father  contributed. 

The  facts  do  not  warrant  the  inference  that 
Charles  is  a  necessary  party.  The  proof  of 
the  trust  is  by  parol ;  and  it  resulted  to  the 
grantor,  who  had  the  sole  direction  of  it  be- 
tween Charles  and  his  children.  It  was  not 
limited  to  him  specifically,  but  to  him  or  his 
children,  as  the  father  might  direct.  No  in- 
terest passed  out  of  the  father,  and  it  was  not 
such  a  trust  as  Charles  could  enforce  in  a  court 
of  equity.  Steere  v.  Steere,  5  Johns.  Ch.,  1. 

The  declarations  of  the  appellant,  made  to 
witnesses  before  the  conveyance,  that  he  in- 
tended his  property  for  the  respondents,  were 
general,  and  might  as  well  relate  to  a  will  as 
to  a  deed. 

WOOD  WORTH,  J.  The  bill  seeks  to  be  re- 
lieved against  two  conveyances  executed  by 
the  appellant — the  one  for  a  farm  in  Johns- 
town, the  other  for  100  acres  of  land  in  the 
County  of  St.  Lawrence. 

Relief  is  claimed,  on  the  ground  of  undue 
influence  and  fraud.  The  respondents  object 
that  the  former  is  not  alleged  in  the  bill,  and 
consequently  not  in  issue. 

The  bill  charges  the  respondents  with  fraud- 
ulent artifices,  management,  and  undue  influ- 
ence, in  obtaining  the  deeds.  It  is,  however, 
sufficient,  if  from  an  examination  of  the  whole 
bill,  the  facts  stated  show  that-  the  respond- 
ents necessarily  had  undue  influence  or  con- 
trol over  the  appellant,  so  that  the  parties  did 
not  treat  on  equal  terms.  The  rule  that  re- 
572*]  quires  *everything  essential  to  the  ap- 
pellant's right  to  be  alleged,  is  then  satisfied. 
His  equity  will  then  appear,  and  the  court 
may  administer  the  relief  to  which  he  is  en- 
titled. Whether  undue  influence  has  been 
used,  is  an  inference  from  the  facts  alleged 
and  proved,  and  does  not  require  the  aver- 
ment of  the  pleader  to  put  them  in  issue.  It  is 
enough  if  they  authorize  the  court  to  draw  the 
conclusion. 

I  will  briefly  state  some  of  the  leading  feat- 
ures of  this  case.  The  appellant  is  far  ad- 
vanced in  years.  He  is  probably  not  exempt 
from  the  infirmities  incident  to  mind  and  body 
in  the  last  stage  of  human  life.  In  this  second 
childhood,  a  surrender  of  business  into  other 
bands  becomes  indispensable.  Something  like 
a  guardianship  of  the  person  and  property  is 
in  most  cases  necessary.  The  appellant  had 
reared  a  numerous  family.  For  several  years 
there  appears  to  have  been  much  family  con- 
tention, arising  from  dissensions  between  his 
children  with  respect  to  the  use  and  manage- 
ment of  his  estate.  The  appellant's  wife  took 
part  witli  some  of  the  children.  She  and  her 
husband  lived  unhappily,  and  separated.  The 
bill  alleges  that  the  appellant  had  committed 
the  management  of  his  estate  chiefly  to  his 
sons,  John.  Joseph  and  William  ;  that  after 
his  wife  left  her  home,  the  farm  was  in  the 
exclusive  possession  of  the  appellant  and  the 
respondents.  It  is  in  proof  that  the  appellant 
was  very  credulous,  and  easily  persuaded  by 
those  whom  he  believed  his  friends ;  that  he 
was  easily  led  by  William  :  that  in  the  family 
strifes  the  appellant  and  the  respondents  were 
COWEN  3. 


on  one  side — the  wife  and  the  other  children 
in  opposition  ;  that  the  appellant  could  be  per- 
suaded to  do  any  act  dictated  to  him,  when 
apprehensive  that  his  property  was  in  danger. 
It  cannot  be  doubted  that  he  was  placed  in  a 
situation  highly  favorable  to  the  views  of  the 
respondents.  They  had  full  opportunity  for 
operating  on  his  hopes  and  fears.  A  contract 
obtained  from  one  party,  so  much  in  the  power 
of  the  other,  cannot  be  sanctioned,  if  confi- 
dence has  been  abused,  if  there  is  inadequacy 
of  price,  or  the  inference  is  plain,  that  advan- 
tage has  been  taken  of  age  and  imbecility,  and 
the  partiality  of  a  parent  has  been  artfully 
made  use  of  to  strip  him  of  his  property,  and 
reduce  him  to  a  state  of  dependence  and  want. 

*It  does  not  appear  that  Joseph  [*573 
was  an  active  agent  in  procuring  the  deeds. 
The  transaction  was  between  the  appellant 
and  William.  The  first  question  is,  whether 
fraud  or  undue  influence  was  practiced  by  the 
latter. 

The  farm  is  valued  at  $9,000.  The  appel- 
lant's debts  were  trifling.  His  wife  boarded 
with  Mrs.  Shurtliff.  The  bill  aHeges  that  she 
charged,  as  William  stated,  $5  per  week  for 
his  mother's  board  ;  that  the  appellant  was 
sued  by  her  in  a  justices'  court  ;  that  William 
observed,  if  his  mother  was  permitted  to  go  on 
in  that  way  she  would  involve  the  appellant 
in  debt,  and  dissipate  his  whole  estate  ;  and 
that  unless  the  appellant  would  immediately 
do  something  to  prevent  it,  the  respondents 
would  leave  him.  That  he  asked  the  respond- 
ents what  could  be  done.  William  advised  the 
appellant  to  convey  to  him  and  his  brother 
the  whole  estate,  real  and  personal.  That  to 
prevent  such  consequences  he  consented  to  the 
proposition. 

The  respondent,  William,  in  his  answer,  ad- 
mits, that  in  Jan.  1821,  he  returned  from  Al- 
bany with  the  appellant,  and  found  that  Mrs. 
Shurtliff  had  commenced  an  action  by  sum- 
mons. That  the  appellant  asked  him  what 
should  be  done  ?  That  he  then  told  the  appel- 
lant, as  he  had  often  done  before,  that  if  the 
appellant  had  anything  to  give  him,  he  wished 
to  know  it,  otherwise  he  would  abandon  the 
farm  ;  that  as  the  appellant  and  his  wife  were 
acting,  they  would  soon  have  little  enough 
for  themselves.  That  thereupon  it  was  agreed 
that  the  appellant  should  execute  a  deed  of 
the  farm.  The  question  here  arises,  what  in- 
duced the  appellant,  at  this  time,  tb  devest 
himself  of  all  his  property  ?  The  answer  is 
obvious — his  fears  that  his  estate  would  be 
swept  away  for  debts  contracted  by  his  wife. 

It  is  scarcely  necessary  to  say  that  the  sup- 
position was  groundless.  His  wife  had  been 
at  board  13  weeks.  The  demand  was  after 
wards  settled  for  $25.  A  summons  had  issued 
to  collect  this  small  debt.  This  statement  is 
enough  to  satisfy  every  mind  that  the  appel- 
lant was  bereft  of  ordinary  understanding.  If 
his  ignorance  and  imbecility  of  mind  were  so 
great  as  to  entertain  such  apprehensions,  for 
such  a  cause,  it  is  evident  he  would  become  an 
easy  prey  to  any  designing  *knave  who  [*574 
happened  to  possess  his  confidence.  How  does 
William  treat  these  suggestions?  Every  mo- 
tive of  duty  towards  a  parent  required  him 
not  to  give  a  false  coloring.  He  was  bound 
not  only  to  speak,  but  to  speak  truly.  But 
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such  a  course  would  not  answer  the  purpose  in 
view.  He  had  too  much  discernment  not  to 
perceive  that  this  was  the  favorable  moment 
to  profit  by  the  appellant's  fears.  Instead  of 
quieting  the  idle  apprehensions  of  his  father, 
he  renews  his  request.  "If  you  have  anything 
to  give,  I  wish  to  know  it ;  otherwise  I  will 
abandon  the  farm" — and  adds,  that  as  the  ap- 
pellant and  his  wife  were  acting,  they  would 
soon  have  little  enough  for  themselves.  The 
impression  such  remarks  were  calculated  to 
make  cannot  be  mistaken.  It  was,  in  sub- 
stance, saying,  "Your  estate  wilt  be  dissipated 
by  the  expense  of  supporting  your  wife,  and 
the  only  way  to  avoid  it  is  to  give  me  your 
property. "  The  allegation  was  untrue  in  point 
of  fact.  There  was  no  ground  for  alarm. 
The  conduct  of  William  on  this  occasion  was 
not  only  undutiful,  but  fraudulent.  The  ap- 
pellant "was  thereby  deceived,  and  became  the 
dupe  of  the  artifice  practiced  on  him.  The  pro- 
ceedings at  Mr.  Reynolds'  office  are  in  exact 
accordance  with  the*  view  I  have  taken.  Will- 
iam admits  that  the  appellant  stated  to  Rey- 
nolds he  was  apprehensive  his  wife  would  run 
him  in  debt ;  and  the  merchants  would  trust 
her  ;  that  he  understood  he  should  be  charged 
$5  per  week  for  her  board  ;  .that  he  was  deter- 
mined to  get  rid  of  all  his  estate,  so  that  he 
could  not  be  kept  in  jail  but  a  short  time. 

The  question  here  occurs,  from  whom  did 
the  appellant  derive  his  information  ?  Rey- 
nolds testified  that  the  appellant  stated  he  had 
been  prosecuted  for  the  maintenance  of  his 
wife  ;  that  a  recovery  had  been  had  against 
him,  and  he  was  fearful  he  should  be  harassed 
with  law  suits,  from  time  to  time,  for  his  wife's 
board  and  maintenance.  He  believed  the  above 
were  among  the  inducements  to  convey  his  es- 
tate. Clary  testified  that  the  appellant  declared 
he  made  the  conveyance  for  the  purpose  of  sav- 
ing it  from  his  wife's  creditors.  William  stands 
by  and  does  not  attempt  to  remove  these  errone- 
ous impressions.  Had  the  business  been  fairly 
explained.  I  doubt  not  that  Mr.  Reynolds  would 
575*]  have  informed  the  appellant  *there  was 
no  cause  for  alarm.  The  next  day,  when  the 
bond  and  mortgage  and  bill  of  sale  were  exe- 
cuted, M'Naughton  testifies  that  the  appellant 
declared  it  was  a  hard  case  for  him  to  make  an 
assignment  of  his  property — it  was  done  for 
the  express  purpose  of  preventing  Martha,  his 
wife,  from  spending  his  estate.  Here  also 
William  is  silent.  He  suffers  his  father  to  re- 
main under  the  delusion.  He  perceives  his 
unwillingness  to  reduce  himself  from  affluence 
to  dependence  ;  and  yet  quietly  takes  posses- 
sion of  the  papers,  and  permits  the  fraud  to  be 
carried  into  effect.  A  strong  confirmation  of 
the  fraudulent  intentions  of  William,  is  derived 
from  his  declarations  to  Charles  Wbelan,  in 
1823.  "  He  had  got  the  old  man  into  the  situ- 
ation be  wanted — that  he  had  worked  to  get  the 
appellant  into  that  situation  for  these  ten  years." 

There  is  another  fact  that  marks  the  influ- 
ence of  William  over  the  appellant,  as  well  as 
his  incapacity  to  protect  himself.  Mr.  Rey- 
nolds says,  after  the  appellant  had  conveyed 
his  property  to  the  respondents,  he  appeared 
not  to  be  prepared  or  anxious  to  exact  a  stipu- 
lation from  them  for  the  support  of  himself 
and  wife,  until  the  propriety  of  this  had  been 
suggested  to  him.  At  length  a  bond  and  mort- 
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gage  were  prepared,  with  condition  to  give  the 
appellant  and  wife  a  comfortable  support,  in 
sickness  and  in  health,  and  the  sum  of  $50  an- 
nually, during  life  ;  but  that  the  respondents 
should  not  be  required  to  provide  such  support 
except  in  their  own  dwelling-houses,  which 
they  or  one  of  them  should  occupy.  As  the 
appellant  seemed  not  to  have  thought  of  any 
consideration  to  be  paid,  nor  anxious  to  require 
any,  he  was  of  course  willing  to  accept  any 
thing  William  would  give.  The  specter  of 
law  suits,  his  wife's  debts,  and  imprisonment, 
had  so  haunted  his  imagination,  that  his  own 
future  support  seems  to  have  been  lost  sigh,  t  of; 
or,  if  not,  he  reposed  on  the  filial  affection  of 
his  favorite  sons.  The  consideration,  then, 
was  grossly  inadequate,  and  not  suited  to  the 
exigency  of  the  case.  It  may  well  be  consid- 
ered as  one  item  that  gives  the  character  of 
fraud  to  this  transaction.  There  is  no  ground 
for  upholding  this  deed  on  the  principle  that 
this  was  an  advancement.or  that  it  was  founded 
on  natural  love  *and  affection.  All  the  [*57<> 
declarations  of  the  appellant  of  his  intentions 
respecting  the  respondents,  must  be  considered 
as  relating  to  his  future  bounty.  They  can 
have  no  effect  in  supporting  the  present  deed. 
The  principles  which  govern  a  court  of 
equity,  abundantly  prove  that  the  appellant  is 
entitled  to  relief.  In  Evans  v.  Bicknell,  6  Ves., 
182,  the  Chancellor  observed,  it  is  a  very  old 
head  of  equity  that  if  a  representation  is  made 
to  another  person,  going  to  deal  in  a  matter  of 
interest,  upon  the  faith  of  that  representation, 
the  former  shall  make  that  representation  good 
if  he  knows  it  to  be  false.  So  also  in  Gibson  v. 
Jeyes,  6  Ves.,  278,  it  is  laid  down  as  a  general 
rule  in  equity,  that  he  who  bargains  in  matter 
of  advantage,  with  a  person  placing  confidence 
in  him,  is  bound  to  show  that  a  reasonable  use 
has  been  made  of  that  confidence — a  rule  ap- 
plying to  trustees,  attorneys  or  anyone  else. 
WTe  cannot  shut  our  eyes  to  the  fact  that  Will- 
iam well  knew  that  the  appellant's  large  real 
estate  was  not  in  danger  of  being  wasted,  by 
the  inconsiderable  expense  of  paying  his  moth- 
er's board  in  the  country,  and  supplying  her 
wants  for  a  few  years — she  then  being  nearly 
seventy  years  of  age,  and  in  delicate  health. 
The  supposition  would  be  puerile,  and  incon- 
sistent with  the  intelligence  and  management 
discovered  by  William,  in  effecting  his  object. 
The  appellant,  in  great  distress,  makes  in- 
quiry what  is  to  be  done.  He  seems  to  be 
entirely  ignorant  that  his  estate  and  person 
were  not  in  danger.  William  had  the  power 
to  make  known  to  him  his  true  situation,  but 
he  withholds  the  information.  It  would,  there- 
fore, be  unconscionable  to  hold  the  appellant 
to  the  bargain  ;  this  concealment  is  alone  a  suf- 
ficient ground  for  avoiding  it.  When  transac- 
tions of  this  kind  are  between  parties  standing 
in  such  relations  to  each  other,  they  ought  to 
be  conducted  with  all  imaginable  fairness.  In 
Bowles  v.  Stewart,  1  Sch.  &  L.,  209,  it  was  held 
that  concealment  of  a  material  fact  was  suf- 
ficient to  avoid  a  release  obtained  by  the  person 
whose  duty  it  was  to  make  the  disclosure.  I 
fully  subscribe  to  the  reasoning  of  Sir  Samuel 
Romilly  in  Huguenin  v.  Basely,  as  applicable 
to  this  part  of  the  case  ;  that  "  if  the  court  sees 
thatany  arts  or  stratagems,  or  any  *un-[*577 
due  means  have  been  used  ;  if  it  sees  the  least 
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speck  of  imposition  at  the  bottom  ;  if  there  be 
the  least  scintilla  of  fraud,  this  court  will,  and 
ousht  to  interpose  ;  and  by  the  exertion  of  such 
a  jurisdiction,  they  are  so  far  from  infringing 
the  right  of  alienation,  which  is  the  insepa- 
rable incident  of  property,  that  they  act  upon 
the  principle  of  securing  the  full,  ample  and 
uninfluenced  enjoyment  of  it." 

From  this  examination,  it  seems  tome,  there 
is  little  difficulty  in  deciding  that  the  respond- 
ent William  procured  the  deed  from  the  appel- 
lant to  the  respondents  by  fraud  and  imposition; 
and  that  so  far  as  he  is  concerned,  it  ought  to 
be  held  utterly  null  and  void. 

The  next  question  is,  whether  the  fault  of 
William,  in  procuring  the  deed,  renders  it  void 
as  to  Joseph,  the  other  respondent.  It  is  a  gen- 
eral rule,  that  in  ordinary  cases  of  fraud, equity 
undoes  the  whole  transaction,  and  replaces  the 
parties  in  their  former  situation.  Daubney  v. 
Cockburn,  1  Mer..  644. 

The  case  of  Bennet  v.  Wade,  1  Dick. ,  84.  is 
very  much  in  point.  The  facts  were  briefly 
these :  Sir  John  Leigh  was  seised  of  a  large 
real  estate  ;  his  mind  was  so  weak  that  he  was 
easy  to  be  imposed  upon  ;  the  defendant  was 
a  surgeon  and  apothecary,  who  attended  him. 
took  advantage  of  this  weakness,  and  prevailed 
on  him,  then  aged  sixty,  to  marry  Wade's 
daughter,  aged  sixteen,  and  to  execute  a  settle- 
ment in  favor  of  his  daughter.  The  daughter 
dying  soon  after,  Wade  obtained,  a  will  from 
Sir  John  in  his  favor,  and  also  indentures  of 
lease  and  release  as  he  alleged  in  consideration 
of  the  will.  After  the  testator's  death,  Wade 
set  up  the  deeds,  under  which  the  defendant's 
claimed  beneficially,  and  they  entered  on  the 
estates.  A  part  of  the  estate  was  conveyed  to 
Wade  in  fee  ;  a  bill  was  filed  to  set  aside  the 
deeds,  and  a  cross-bill  to  establish  them.  It 
was  argued  on  the  part  of  the  plaintiffs,  that 
whatever  fraud  or  imposition  had  been  prac- 
ticed on  Sir  John  Leigh,  by  the  defendant 
Wade,  they  were  not  privy  to  or  concerned  in 
it ;  that  it  would  be  hard  to  involve  the  inno- 
cent with  the  guilty,  and  punish  them,  by  set- 
ting aside  the  deeds  in,  toto.  But  Ld.  Hard  wicke 
578*]  was  of  *opinion  that  the  deeds  were 
founded  in  fraud,  and  bein<*  so,  it  vitiated  the 
whole  ;  that  they  were  obtained  fr.om  Sir  John 
Leigh, by  fraud,  imposition  and  circumvention, 
by  means  of  the  undue  influence  of  the  defend- 
ant Wade  over  his  weakness  ;  and  that  the 
same  ought  to  be  set  aside.  This  case  fully 
establishes  the  principle,  that  the  respondent 
Joseph  cannot  be  protected.  So,  also,  in  Da- 
vidson v.  RuMeli,  2  Dick.,  7K1,  the  question  was, 
whether  a  deed  could  be  set  aside  in  part  for 
fraud,  ami  the  rest  established.  Lord  Thurlow 
was  decidedly  of  opinion  it  could  not.  He 
directed  the  contract  to  be  set  aside,  and  ob- 
served, there  could  be  no  hesitation  ;  though 
it  appeared  that  innocent  persons  were  inter- 
ested under  it.  This  cause  was  afterwards  re- 
heard and  affirmed  by  Ld.  Loughborough,  in 
1794. 

In  Hugutnin  v.  Handy,  14  Ves.,  Jr.,  289.  the 
same  doctrine  is  recognized.  Ld.  Eldon  ob- 
nerves:  "I  should  regret  that  any  doubt  could 
be  entertained,  whether  it  is  not  competent  to 
a  court  of  equity  to  take  away  from  third  per- 
sons the  benefits  which  they  have  derived  from 
the  fraud,  imposition  or  undue  influence  of 
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others."  The  case  of  Bridgeman  v.  Green,  2 
Ves.,  627,  was  considered  by  his  Lordship  as 
an  express  authority  that  it  is  within  the  reach 
of  the  principle  of  this  court,  to  declare  that 
interests  so  gained  by  third  persons  cannot 
possibly  be  held  by  them.  This  last  cause 
afterwards  came  before  the  Lords  Commission- 
ers, and  Lord  Ch.  J.  Wilmot  expresses  him- 
self thus;  "There  is  no  pretense  that  Green's 
brother  or  his  wife  was  party  to  any  imposi- 
tion, or  had  any  due  or  undue  influence  over 
the  plaintiff;  but  does  it  follow  from  thence 
that  they  must  keep  the  money  ?  No. ,  Who- 
ever receives  it  must  take  it  tainted  and  in- 
fected with  the  undue  influence  and  imposition 
of  the  person  procuring  the  gift.  His  parti- 
tioning and  cantoning  it  out  amongst  his  rela- 
tions and  friends,  will  not  purify  the  gift,  and 
protect  it  against  the  equity  of  the  person 
imposed  upon.  Let  the  hand  receiving  it  be 
ever  so  chaste,  yet  if  it  comes  through  a  pol- 
luted channel,  the  obligation  of  restitution 
will  follow  it."  Wilm..  64;  14  Ves.,  289. 

It  is  unnecessary  to  pursue  this  doctrine 
through  all  the  cases,  to  be  found  in  the  books. 
It  is  believed  that  the  rule  is  *firmly  [*579 
established.  If  it  were  otherwise;  that  a  per- 
son could  evade  the  principle,  by  giving  inter- 
ests to  third  persons,  instead  of  reserving 
them  to  himself,  it  would  be  almost  impossible 
ever  to  reach  a  case  of  fraud.  The  deed,  then, 
is  bad  in  toto,  and  must  be  set  aside  as  to  both 
the  respondents. 

But  it  is  contended,  that  inasmuch  as  the  re- 
spondents were  unmarried  at  the  time  the  estate 
was  conveyed,  and  afterwards  married,  and 
the  appellant  declared  to  the  friends  and  con- 
nexions of  their  wives  that  the  respondents 
were  the  owners  of  the  estate,  it  would  be 
against  public  policy  and  contrary  to  equity 
and  good  conscience,  to  permit  him  now  to 
avoid  that  conveyance. 

The  evidence  of  Thomas  Goff  is,  that  in  1830 
the  appellant  stated  that  he  intended  to  convey 
all  his  property  in  Johnstown  to  the  respond- 
ents. L/'atharine  Goff  testified  that  the  appel- 
lant said  he  had  conveyed  or  intended  to  con- 
vey his  farm.  But  there  is  no  testimony  that 
any  declarations  were  ever  made  to  the  re- 
spondents' wives,  before  their  marriage;  nor 
does  it  appear  that  the  conveyance  made  by 
the  appellant  was  among  the  inducements  to 
the  marriage.  Indeed,  it  does  not  appear  that 
they  had  any  previous  information  or  knowl- 
edge respecting  the  transaction  between  the 
appellant  and  the  respondents. 

The  facts,  then,  do  not  present  the  question 
raised  by  the  counsel,  or  form  any  objection 
to  the  interference  of  the  court.  Marriage  is  a 
valuable  consideration;  and  if  the  grantee  of 
a  voluntary  deed  gains  credit  by  the  convey- 
ance, and  a  person  is  induced  to  marry  on  ac- 
count of  the  provisions  made  in  the  deed,  the 
conveyance,  on  the  marriage,  ceases  to  be  vol- 
untary. This  principle  was  decided  in  Merry 
v.  Ar'den.  12  Johns.,  536. 

In  the  case  of  Harrow  v.  narrow,  2  Dick.. 
504.  cited  by  the  respondents'  counsel,  it  was 
held  that  a  settlement  in  consideration  of  mar- 
riage, procured  by  fraud  and  imposition  in 
which  the  wife  was  not  concerned,  should  not 
be  set  aside.  In  that  case,  the  daughter  of  the 
person  who  practiced  the  fraud  revolted  at 
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first,  but  was  prevailed  on  to  marry  the  person 
who  made  the  settlement,  although  his  intel- 
58O*]  lect  *was  quite  impaired,  and  he  in 
a  state  of  childhood.  The  court  refused  to  in- 
terfere, on  the  ground  that  there  was  a  valua- 
ble consideration  proceeding  from  the  party 
not  privy  to  the  fraud. 

The  remaining  inquiry  is,  whether  Charles 
Whelan  is  a  necessary  party,  in  consequence 
of  the  deed  given  by  the  appellant  to  William 
in  trust  for  Charles.  All  persons  concerned 
in  the  demand,  or  who  may  be  affected  by  the 
relief  prayed,  ought  to  be  parties,  if  within 
the  jurisdiction  of  the  court.  The  question 
here  is,  whether  Charles  Whelan  could  enforce 
the  execution  of  the  trust.  If  he  could  not, 
he  is  not  a  necessary  party.  The  farm  in  St. 
Lawrence  Co.,  on  the  face  of  the  agreement, 
was  conveyed  unconditionally  to  William.  He 
admits  in  his  answer,  that  he  agreed  to  convey 
it  to  Charles,  as  the  appellant  should  direct. 
There  was  no  declaration  or  evidence  of  trust 
in  writing,  and  the  deed  is  absolute.  This  case 
cannot  be  taken  out  of  the  Statute  of  Frauds. 
A  trust  need  not  be  created  by  writing,  but  it 
must  be  manifested  and  proved  by  writing.  The 
nature  of  the  trust, and  the  terms  and  conditions 
of  it,  must  sufficiently  appear;  so  that  the  court 
may  not  be  called  on  to  execute  the  trust,  in  a 
manner  different  from  that  intended.  Steere 
v.  Steere,  5  Johns.  Ch. ,  1 ;  Foster  v.  Hale,  3  Ves. , 
Jr. ,  696.  It  follows  then  that  Charles  Whelan 
could  not  compel  the  execution  of  the  trust. 
The  deed  for  the  St.  Lawrence  farm  rests  on 
the  same  foundation  as  the  conveyance  to  the 
respondents  jointly.  I  am  of  opinion  that  the 
decree  of  His  Honor,  the  Chancellor,  be  re- 
versed; and  that  a  decree  be  entered,  declaring 
that  the  deed  from  the  appellant  to  the  re- 
spondents for  the  farm  in  Johnstown,  and  the 
deed  to  William  Whelan  for  the  St.  Lawrence 
farm,  be  annulled  and  held  for  nought,  and 
that  the  appellant  recover  against  the  respond- 
ents his  costs  in  the  court  below,  to  be  taxed. 

Savage,  Ch.  J.  Bowman,  Bmcne,  Burrows, 
Burt,  Clark,  Cramer,  Earll,  Gardiner,  Green, 
Haight,  Keyes,  Mallory,  M'Call,  M'Intyre.  Mor- 
gan, Nelson,  Stranahan,  Thorn  and  Wheeler, 
Senators,  concurred. 

681*]  *SUDAM,  Senator,  went  into  a  very 
full  examination  of  the  pleadings.  He  said  the 
points  for  the  consideration  of  the  court  are  : 

1.  Whether  the  conveyance  of  Jan.  19, 1821, 
was  fraudulent  and  void  by  reason  of  Will- 
iam's false  representations;  or  by  his  suppres- 
sion of  the  truth  when  he  was  bound  to  speak. 

2.  If  not,  was  the  appellant  so  much  under 
the  influence  of  the  respondents,  or  either  of 
them,  that  the  conveyance  was  not  the  execu- 
tion of  a  free,  unbiased  purpose  of  bounty  ? 

3.  Whether  the  court  can  compel  a  recon- 
veyance of  the  St.  Lawrence  farm;  Charles 
Whelan  not  being  a  party  to  the  bill. 

Upon  the  first  point  he  went  at  large  into  the 
facts  connected  with  and  immediately  preced- 
ing the  conveyance,  as  those  upon  which  the 
opinion  of  the  court  must  rest.  The  subse- 
quent transactions,  he  said,  may  be  regarded 
as  circumstances,  but  not  of  primary  impor- 
tance, in  the  decision  of  the  cause.  They  may 
aid  in  the  conclusion,  but  cannot  be  the  basis 
of  our  judgment.  The  Johnstown  farm  was 
worth  at  least  $8,000,  and  the  personal  prop 
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erty  there  amounted  to  about  $400  ;  but  there 
is  no  evidence  as  to  the  value  of  the  St.  Law- 
rence farm,  or  the  personal  property  upon  it. 
The  respondent  was  74  years  of  age,  and  his 
wife  about  67,  at  the  time  of  the  conveyance. 
According  to  the  admissions  of  the  answers,  he 
had,  some  time  previous  to  the  spring  of  1819, 
resigned  the  charge  of  his  real  estate  at  Johns- 
town to  his  sons,  John,  Joseph  and  William  ; 
the  reason  of  which,  as  stated  by  William,  was 
to  make  them  men  of  business ;  though  Joseph 
says  he  did  not  know  the  reason.  How  long 
they  had  occupied  the  farm  does  not  appear. 
In  1819  Carr,  the  appellant's  son-in-law,  came 
into  possession,  and  occupied  it  till  the  fall  of 
1820  ;  when  all  the  children  then  at  home,  ex- 
cept the  respondents,  removed  to  Indiana, 
leaving  the  respondents  in  full  possession,  with 
the  appellant.  About  the  same  time,  Martha, 
the  appellant's  wife,  left  the  house,  and  took 
lodgings  with  Mrs.  Shurtliff.  The  respondents 
admit  there  had  been  dissension  in  the  family, 
but  *deny,  in  the  first  part  of  their  [*582 
answer,  that  it  arose  from  disagreement  as  to 
the  management  of  the  farm.  In  June,  1820, 
the  appellant  had,  of  his  own  motion,  executed 
a  deed  of  the  farm  in  question  to  Joseph  and 
William,  taking  a  bond  and  mortgage  from 
William  alone,  for  $3,000.  These  papers  were 
drawn  at  Johnstown,  and  the  transaction  was 
known  to  Joseph.  In  Sept.  following,  William 
being  dangerously  ill,  this  was  rescinded,  on 
the  mere  request  of  the  father,  the  respondents 
releasing  to  him  all  their  right,  the  appellant 
thus  becoming  reseised  of  the  farm  about  the 
time  his  wife  and  children  left  him.  Cut  off 
from  all  communication  with  the  rest  of  his 
family,  the  appellant  continued  to  reside  with 
Joseph  and  William  till  Jan.,  1821  ;  when,  on 
the  latter  returning  from  Albany,  they  found 
the  copy  of  the  summons  from  Mrs.  Shurtliff. 
In  relation  to  this,  William  admits  that  his 
father  asked  him  what  was  to  be  done ;  to 
which  he  replied,  and  had  often  told  him 
before,  that  if  he  had  anything  to  give  him  he 
wished  to  know  it,  otherwise  he  would  aban- 
don the  place — that  as  the  appellant  and  his 
wife  were  acting,  they  would  soon  have  little 
enough  for  themselves.  That  it  was  then 
agreed,  as  the  father  had  long  intended,  to  ex- 
ecute the  conveyance  and  bill  of  sale.  On  the 
19th,  William  and  his  father,  with  John  Clary, 
who  appears  to  have  been  a  mutual  friend, 
went  to  the  office  of  Mr.  Reynolds,  an  attorney 
and  counselor  at  law,  an  entire  stranger,  ten 
miles  distant,  for  the  purpose  of  having  the 
proper  conveyances  drawn.  William's  answer, 
as  to  what  passed  there,  concurs,  in  the  main, 
with  the  evidence  of  Mr.  Reynolds  as  to  the 
cause  of  the  conveyance.  That  it  was  owing 
to  fear  of  the  wife's  extravagance,  and  the  con- 
sequent law  suits.  But  Reynolds  omits  the 
declaration  of  the  father,  set  up  in  the  answer, 
that  he  had  intended  the  farm  for  his  sons,  and 
might  as  well  give  it  to  them  to-day  as  to-mor- 
row ;  and  his  mentioning  the  consideration  he 
was  to  receive.  So  far  from  this,  he  appeared 
not  to  be  prepared  or  anxious  to  exact  any 
stipulation  from  the  respondents,  for  his  and 
his  wife's  maintenance,  till  the  propriety  of 
this  had  been  suggested  to  him  ;  and  then  he 
and  William  agreed  on  the  bond  and  mort- 
gage. 
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•583*]  *This  is  the  evidence  of  a  person 
wholly  disconnected  with  the  parties,  swearing 
in  direct  contradiction  to  William,  as  to  any 
moving  cause  beyond  the  fears  of  the  father. 
If  the  conveyance  was  the  mere  consummation 
of  a  prior  intent,  why  did  the  appellant  devest 
himself  of  all  his  real  estate,  including  that  in 
St.  Lawrence  ?  And  where  is  the  force  of  the 
other  motive  assigned  by  William,  that  the  ap- 
pellant wished  to  devest  himself  of  all  free- 
hold, to  evade  imprisonment  for  debt,  when 
the  respondents  both  admit  that  they  were  to 
pay  all  subsisting  debts,  and  were  to  prevent 
future  ones  by  maintaining  both  the  appellant 
and  his  wife  ?  It  is  clear  that  the  appellant 
acted  under  erroneous  impressions  in  regard  to 
his  legal  liability  ;  that  his  object  was  not  to 
advance  any  of  his  children,  or  settle  his  es- 
tate. But  he  convened  because  he  believed, 
from  information,  that  it  was  necessary  to  pre- 
vent his  estate  being  squandered  by  his  wife, 
and  to  insure  only  a  temporary  imprisonment 
for  debts  contracted  by  her.  John  Clary's  tes- 
timony goes  distinctly  to  these  two  causes. 
True,  according  to  his  testimony,  the  appellant 
protested  to  God,  that  a  child  belonging  to  him 
should  not  have  one  cent,  except  the  respond- 
ents ;  for  the  others  had  robbed  him  of  all  he 
had,  and  had  not  left  him  a  chair  to  sit  on. 
This  declaration  is  made  at  the  very  moment 
when  he  is  conveying  a  valuable  estate  in 
Johnstown,  and  a  farm  in  St.  Lawrence,  with 
the  personal  property  there,  for  the  use  of  his 
son  Charles.  If  this  evidence  proves  anything, 
it  is,  that  the  appellant  was  influenced  by  con- 
siderations different  from  those  set  up  by  the 
respondents ;  and  indeed,  that  he  knew  not 
what  he  said,  or  what  he  did.  His  declarations 
were  directly  at  variance  with  the  truth  and 
with  his  acts.  He  declared  that  he  could  not 
trust  the  people  of  Johnstown  ;  which  was  the 
reason  of  his  applying  to  Mr.  Reynolds.  Clary 
was  also  present  when  the  bill  of  sale  was  ex- 
ecuted, and  he  states  that  the  reasons  for  this 
were  the  same  as  for  conveying  the  real  estate. 
This  comes  from  a  witness  produced  by  the  re- 
spondents. M'Naughton  was  also  present  with 
all  the  parties,  and  witnessed  the  bill  of  sale 
and  bond  and  mortgage  ;  and  the  appellant 
<••  >im>l:iiiiril  that  his  case  was  a  hard  one  ;  that 
584*]  *the  whole  was  done  for  the  express 
purpose  of  preventing  his  wife  from  spending 
the  estate. 

Was  here,  then,  misrepresentation  by  Will- 
iam, or  a  studied  silence  on  the  part  of  the  re- 
spondents when  they  ought  to  have  spoken, 
which  led  to  and  confirmed  the  opinion  of 
their  father  in  the  fancied  danger  to  his  es- 
tate ?  Hud  William  before  said  anything  to 
Htrengthen  that  opinion  ?  Upon  a  careful  and 
laborious  analysis  of  the  evidence,  I  am  of 
opinion  that  the  appellant's  case  has  been  made 
out,  on  this  point.  The  sole  management  of  the 
appellant's  affairs  was  in  the  hands  of  his 
Hons.  Aged,  weak,  credulous  and  solitary,  he 
looked  to  them  for  advice.  Deserted  by  the 
rest  of  his  family,  whom  he  abhorred  for  fan- 
cied injuries,  and  to  whom  he  believed  he 
could  never  be  reconciled,  he  was  left  depend- 
ent upon  these  two  sons.  To  the  feuds  and 
distractions  of  his  family,  was  added  the  pur- 
suit of  his  property  by  legal  process.  He  goes 
for  advice  and  consolation  to  William,  the 
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most  favored  of  his  two  remaining  children, 
and  the  one  in  whom  he  particularly  confided. 
And  who  but  William,  under  such  circum- 
stances, would  have  added  poignancy  to  a 
father's  wretchedness  by  a  threat  of  desertion 
mingled  with  harsh  reproof,  and  by  advice 
which  was  immediately  followed  by  a  convey- 
ance of  his  estate  ?  The  facts  which  the  appel- 
lant stated  as  the  cause  of  the  alarm  which  led 
to  the  conveyance,  must  have  been  derived 
from  one  or  both  of  the  respondents.  At  any 
rate,  his  fears  were  countenanced  by  them 
both.  Both  were  present  when  the  bill  of  sale 
and  mortgage  were  executed,  and  both  then 
heard  the  true  cause  assigned  by  the  appellant. 
As  his  children  and  confidential  agents,  they 
were  bound  in  duty  to  set  him  right,  and  to 
see  that  he  did  not  act  upon  such  motives.  In 
my  opinion,  here  was  palpable  delusion  and 
fraud  ;  and  the  deed  should  be  set  aside  for 
that  reason. 

I  have  arrived  at  this  conclusion,  independ- 
ent of  Charles  Whelan's  evidence.  Though  I 
think  him  competent,  the  prospect  he  has  of  a 
portion  of  his  father's  property,  and  his  stating 
a  conversation  between  him  and  William 
alone,  undoubtedly  go  to  his  credit ;  yet  he  is 
so  entirely  supported  by  the  other  facts,  I 
think  him  entitled  to  much  credit.  And  if  he 
*is  to  be  believed,  the  case  presents  f*585 
positive  proof  of  a  preconcerted  fraud,  com- 
passed by  the  labor  of  years. 

2.  But  there  is  another  point  in  the  cause 
well  worthy  of  consideration.  It  is  that  the 
respondents  had  an  undue  influence  over  the 
appellant,  to  such  an  extent  as  to  preclude  our 
saying  that  he  conveyed  the  farm  and  personal 
property  at  Johnstown  as  a  free,  unbiased  act 
of  bounty. 

The  counsel  for  the  respondents  meet  this 
point,  firstly  by  saying  that  it  is  not  made  a 
substantive  allegation  in  the  bill  ;  and  if  this 
be  so,  it  cannot  be  available  here.  The  bill 
charges  that  the  appellant  was  led  to  convey 
by  the  false  representations  and  persuasions  of 
the  respondents  that  his  wife  was  spending 
the  whole  estate;  that  he  convej'ed,  not  for  the 
purpose  of  making  a  settlement  or  disposition 
of  his  estate,  but  for  the  purpose  of  removing 
it  out  of  her  reach  ;  and  that  there  was  no 
other  moving  cause  for  the  conveyance  than 
the  persuasion  and  representation  of  the  re- 
spondents that  such  a  step  was  absolutely 
necessary  to  prevent  the  estate  being  dissipated 
by  the  mother.  The  bill  also  states  the  dissen- 
sions in  the  family,  with  their  cause,  and  the 
manner  in  which  the  appellant  lived  with  the 
respondents.  The  parties  have  gone  on  to  ex- 
amine witnesses  to  the  point  of  undue  influ- 
ence, and  I  think  properly  ;  for.  in  my  opinion, 
it  is  substantially  involved  and  sufficiently 
stated  in  the  bill,  though  not  named  undue  in- 
fluence, in  terms. 

I  have  already  adverted  generally  to  the  sit- 
uation of  the  property  and  the  family,  their 
dissensions  and  ultimate  dispersion,  and  the 
age  of  the  appellant  and  his  wife,  the  latter  of 
whom  was  in  delicate  health  for  several  years, 
of  an  irritable  and  peevish  disposition,  and 
had  taken  part  with  several  of  the  children, 
against  their  father,  in  the  dissensions  of  the 
family,  which  arose  relative  to  the  use  and  en- 
joyment of  the  real  estate  at  Johnstown.  The 
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answers  admits,  that  previous  to  the  lease  of 
1819,  under  which  Carr  possessed  the  farm, 
John,  William  and  Joseph  had  the  manage- 
ment of  it,  and  that  during  this  lease,  the  ap- 
pellant and  respondents  resided  in  a  log  house, 
on  the  same  farm,  while  the  wife  resided  with 
Carr  at  the  homestead.  The  answers  admit  the 
586*]  previous  *agency  and  management  of 
the  estate,  the  separation  of  the  family  during 
the  lease,  and  its  dispersion  after  the  lease  hail 
expired — virtually  saying  that  the  appellant 
was  under  the  keeping  of  the  respondents,  and 
residing  with  them  for  some  years  previous  to 
the  transaction  in  question.  It  is  abundantly 
in  proof,  that  the  appellant  was  a  credulous 
man  and  easily  led,  especially  by  William, 
who,  wilh  Joseph,  uniformly  took  sides  with 
his  father,  in  the  dissensions  of  the  family, 
against  its  other  members.  Taking  into  ac- 
count the  age  of  the  appellant,  the  double  re- 
lations of  parent  and  child  and  principal  and 
agent,  the  general  credulity  of  the  appellant, 
and  the  case  with  which  he  might  be  led  by 
William,  connected  with  the  circumstances 
attending  the  conveyance,  and  the  case  is 
brought  most  emphatically  within  the  prin 
ciple  of  those  cases  cited  by  the  counsel  for  the 
appellant  which  forbid  a  contract  between  per- 
sons holding  certain  relations  to  each  other, 
which  imply,  from  their  nature,  an  influence 
and  confidence,  too  great  to  be  trusted  in  the 
hands  of  one  who  may  wield  them  to  his  own 
advantage.  It  was.indeed,  truly  said  at  the  bar, 
that  no  case  had  been  shown  in  which  a  convey- 
ance from  a  parent  to  one  of  his  children  had 
been  set  aside  for  these  or  the  like  causes  ;  but 
that  relief  had  been  refused  in  such  cases. 
These  refusals  were  in  cases  of  English  family 
settlements,  where  provisions  were  made  for 
children,  which  the  court  adjudged  to  be  rea- 
sonable in  reference  to  the  estate  of  the  party 
making  the  settlement.  No  case  can  be  cited, 
in  which  an  aged  man,  under  the  custody  and 
influence  of  one  of  his  relations,  disposed  of 
his  whole  estate  to  such  relation  in  exclusion 
of  others  having  equal  natural  claims  upon  his 
bounty,  where  a  court  of  equity  would  not 
look  into  the  transaction  with  an  eagle  eye. 
Besides,  the  English  decisions  are  doubtless 
influenced  by  their  law  recognizing  the  rights 
of  primogeniture  and  entailment.  In  this 
country  these  rights  are  unknown.  But  it  is 
not  sought  here  to  avoid  the  deed,  because  the 
whole  property  is  given  to  the  respondents. 
That  the  appellant  clearly  had  a  right  to  do, 
if  he  chose.  But  the  objection  is,  that  when  he 
made  this  conveyance  he  was,  and  had  been 
for  some  time,  so  much  under  the  influence  of 
the  respondents,  that  he  would  take  their  sug- 
587*]gestions*  as  his  rule  of  conduct ;  so  that 
the  conveyance  was  not  his  act  but  theirs — it 
was  not  the  result  of  his  own  free  will,  but  an 
act  done  under  the  pressure  of  circumstances, 
aided  by  the  suggestions  or  advice  of  the  re- 
spondents. At  any  rate  they  made  no  attempt 
to  correct  the  erroneous  impressions  under 
which  the  appellant  labored,  though  they  were 
acting  as  his  agents  in  relation  to  his  real  and 
personal  estate,  and  indeed  were  bound  to  this 
by  other  powerful  considerations  of  duty. 
They  have,  in  a  word,  betrayed  the  trust  and 
confidence  reposed  in  them,  and  made  a  profit 
of  their  treachery.  The  view  of  the  case  is,  I 
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think,  fully  supported  by  the  answers  and  evi- 
dence. It  is  also  a  remarkable  circumstance, 
that  this  conveyance  was  only  about  four 
mouths  after  the  reconveyance  to  him  of  thia 
very  property,  by  William,  of  whom  he  had 
before  taken  a  bond  and  mortgage  of  $3,000. 
The  first  conveyance,  it  seems,  was  for  fear  of 
a  judgment,  and  the  property  was,  on  the  ap- 
pellant's request,  surrendered  by  the  respond- 
ents. According  to  their  account,  they  re- 
ceived the  first  deed  without  inquiry,  William 
alone  gave  the  mortgage,  and  the  whole  prop- 
erty was  readily  surrendered.  Would  these 
things  have  taken  place,  if,  as  pretended,  it 
had  been  the  long  and  settled  purpose  of  the 
appellant  to  convey  by  way  of  advancement? 
The  truth  seems  to  be,  that  he  had  surrendered 
himself  as  well  as  his  es^ite,  to  the  charge  of 
the  respondents.  His  age,  his  education,  his 
infirmities,  and  his  passions,  all  combined  to 
make  him  a  fit  subject  to  be  operated  upon  by 
trifling  causes.  He  had  no  benefit  from  the 
advice  of  counsel,  or  of  any  one  except  Clary, 
who  was  also  the  friend  of  the  respondents. 
From  these  considerations,  followed  by  the 
hurried,  secret  and  suspicious  manner  in  which 
the  business  was  transacted,  I  feel  constrained 
to  say,  that  if  there  ever  was  a  case  in  which  a 
court  of  equity  ought  to  avoid  a  deed  for  undue 
influence,  this  is  one. 

3.  William  having  submitted,  in  his  an- 
swer, to  reconvey  the  St.  Lawrence  farm,  and 
there  being  no  written  declaration  of  trust,  I 
can  see  no  reason  why  we  should  not  adjudge 
a  reconveyance.  On  a  bill  filed  by  Charles,  or 
his  children,  William  might  set  up  the  Statute 
of  Frauds,  and  defeat  *a  conveyance  ;  [*588 
and  he  admits  that  this  farm  was  given  to  him 
in  trust  for  such  purposes  as  the  appellant 
should  direct. 

Though  Joseph  appears  only  to  have  as- 
sented to  the  act  of  William,  yet  I  think  the 
deed  is  void  as  to  both. 

I  am,  therefore,  of  opinion  that  the  decree 
of  His  Honor,  the  Chancellor,  should  be  re- 
versed ;  and  that  a  reconveyance  of  the  two 
farms  should  be  decreed. 

Branson.  Dudley,  Lynde,  Redfield,  Ward, 
Wooster  and  Wright,  Senators,  dissented. 

A  majority  of  the  court  being  fora  reversal, 
the  following  order  was  thereupon  entered  : 

"  It  is  ordered,  adjudged  and  decreed,  that 
the  decree  of  the  Court  of  Chancery,  appealed 
from,  be  and  the  same  is  hereby  reversed. 
And  it  is  further  ordered,  adjudged  and  de- 
creed that  the  deed  and  conveyance  executed 
by  the  appellant  to  the  respondents,  on  the  19th 
day  of  January,  1821,  and  in  the  pleadings  in 
this  cause  mentioned,  whereby  the  appellant 
conveyed  to  the  respondents  in  fee,  a  certain 
farm  of  land  in  the  town  of  Johnstown,  in  the 
County  of  Montgomery;  and  also  another  deed 
and  conveyance  executed  by  the  appellant  to 
the  respondent  William  Whelan,  on  the  day 
and  year  last  aforesaid,  and  also  in  the  said 
pleadings  mentioned,  and  whereby  the  appel- 
lant conveyed  to  the  said  William  Whelan,  one 
of  the  respondents,  in  fee,  a  farm  of  land  in  the 
County  of  St.  Lawrence  ;  and  also  a  bill  of 
sale  of  certain  personal  property,  executed  by 
the  appellant  to  the  respondents,  and  also  in 
the  said  pleadings  mentioned;  are,  and  the  same 
are  hereby  declared  to  be,  respectively,  fraud- 
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ulent,  null  and  void.  And  it  is  further  or- 
dered, adjudged  and  decreed  that  the  respond- 
ents forthwith  deliver  up  to  the  appellant  the 
said  several  and  respective  deeds  to  be  canceled; 
and  that  the  respondents,  also,  by  a  competent 
deed  of  conveyance  for  that  purpose,  release 
and  convey  to  the  appellant,  in  fee,  all  their 
right,  title  and  interest,  of,  in,  and  to  the  said 
farm  of  land  in  the  said  town  of  Johnstown,  in 
the  said  pleadings  mentioned,  with  proper  and 
589*]  *apt  covenants  against  their  own  acts 
and  transactions  since  the  said  19th  day  of  Janu- 
ary, 1821  .whereby  the  title  to  the  said  farm  may 
be  impaired,  or  in  anywise  incumbered.  And 
it  is  further  ordered,  adjudged  and  decreed, 
that  the  respondent  William  Whelan,  in  like 
manner,  release  and  convey  to  the  appellant, 
in  fee,  all  his  right,  title  and  interest  of,  in  and 
to  the  said  farm  in  the  County  of  St.  Law- 
rence, in  the  said  pleadings  mentioned,  with 
like  covenants  ;  the  said  deeds  to  be  settled  by 
a  master  of  the  Court  of  Chancery,  if  the  par- 
ties disagree  respecting  the  same.  And  it  is 
further  ordered,  adjudged  and  decreed  that  if 
it  be  referred  to  a  master  to  take  and  state 
an  account  of  the  value  of  the  annual  rent  of 
of  the  said  farm  in  Johnstown,  from  the 
said  19th  day  of  January,  1821  ;  in  which 
account  the  respondents  shall  be  debited  the 
value  of  the  said  rents  from  the  said  time 
until  the  taking  of  such  account,  if  the  re- 
spondents shall  then  be  in  possession  of  the 
said  farm ;  but  if  they  shall  have  yielded  up  the 
possession  thereof  to  the  appellant,  then  to  the 
time  of  so  yielding  up  the  same  ;  and  the  re- 
spondents shall  be  credited  for  the  board,  main- 
tenance, support  and  clothing  of  the  appellant 
and  his  wife  during  the  time  they  or  either  of 
them  were  maintained  and  supported  by  the 
respondents,  since  the  said  19th  day  of  January, 
1821;  and  the  respondents  shall  also  be  cred- 
ited for  any  moneys  paid  to  or  advanced  for 
the  said  appellant  since  the  day  and  year  last 
aforesaid ;  and  also,  that  the  respondents  be 
credited  the  balance  of  any  permanent  and 
beneficial  improvements  made  on  the  said  farm 
in  Johnstown  since  the  said  19th  day  of  Janu- 
ary, 1821.  And  the  said  master  shall  also  take 
and  state  an  account  of  the  value  of  the  goods 
and  personal  property  conveyed  by  the  said 
bill  of  sale  by  the  appellant  to  the  respondents, 
and  which  have  been  sold,  disposed  of,  or  ap- 
propriated to  the  use  of  the  respondents,  and 
which  shall  not  be  delivered  up  by  the  respond- 
ents to  the  appellant  before  the  taking  of  such 
account.  And  it  is  further  ordered,  adjudged 
and  decreed  that  the  appellant  shall  deliver  up 
to  the  respondents,  to  be  canceled,  the  bond 
and  mortgage  given  by  them  to  the  appellant 
to  secure  the  maintenance  of  the  appellant  and 
his  wife,  and  mentioned  in  the  pleadings  in 
f»$M>*]  *this  cause.  And  it  is  further  ordered, 
adjudged  and  decreed  that  the  appellant  re- 
cover of  the  respondents  his  costs,  to  be  taxed 
in  the  prosecution  of  this  suit  in  the  Court  of 
Chancery,  and  that  this  cause  be  "remitted  to 
the  Court  of  Chancery,  to  the  end  that  this  de- 
cree may  be  carried  into  execution." 

For  reversal,  23;  for  affirmance,  7. 

Undue  Influence.    Distinguished— «1  III..  518. 

Cited  In -4  Cow..  706:  1  Paige.  177  ;  3  Edw..  39-  3 
Sund.  Ch.,  420:  2  N.  Y.,  251 ;  ION.  Y.,  459;  28  N.Y., 
12 ;  35  N.  Y.,  585;  75  N.  Y.,  103 ;  17  Hun,  304 :  1  Barb., 
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539 ;  5  Barb.,  540 ;  6  Barb.,  549 ;  9  Barb.,  602 ;  40  Barb. , 
529 ;  d5  Barb.,  356 ;  2  T.  &  C.,  29  n.;  39  How.  P.,  265  ; 
1  Redf .,  246  ;  7  Leg.  Obs.,  159  ;  8  How.  (U.  S.),  410  :  1 
Wood  &  M.,  101,  353;  33  Cal.,  440:  44  Mo.,  537 :  67  Mo., 
197:  65  Mo.,  415;  19  Am.  Dec..  407;  50  Am.  Dec.,  509 
(2  G.  Greene,  55);  31  Am.  Kep.,  436  29  Am.  Rop.,  615 
(IMcArtb.,  558). 

Also  cited  in— 4  Cow.,  706 ;  2  N.  Y.,  251 ;  10  N.  Y., 
459 ;  6  Barb.,  549 ;  9  Barb.,  602 ;  50  Am.  Deo.,  509  (2 
G.  Greene,  55). 


RICHARD  UDALL,    Impleaded  with    ED- 
WARD M.  L.  KENNEY,  Appellant, 

13. 

ELIZA  S.  KENNEY,  Respondent. 

Settlement  by  Father,  in  Favor  of  Infant  Daugh- 
ter— Marriage  of  Daughter,  During  Infancy 
— Assignment  of  Property,  by  Daughter  and 
Husband — Assignee,  Having  Knowledge  of 

.  Trust— Equity  of  Wife,  How  and  When  Pro- 
tected in  Court  of  Chancery — Marital  Rights 
of  Husband. 

The  wife's  equity,  as  it  is  called,  cannot  be  dis- 
posed of  by  the  husband,  without  first  making 
suitable  provision  for  her  support. 

Though  the  wife  should  join  her  husband  in  the 
assignment  of  it.  this  will  not  render  the  disposition 
valid,  she  being  an  infant. 

The  only  way  in  which  she  can  herself  dispose  of 
it,  is  by  consent  in  court,  or  out  of  court,  on  an  ade- 
quate provision  being  made  for  her : 

Otherwise  as  to  a  wife's  choses  in  possession  or 
in  action.  Of  the  former  the  husband  is  absolute 
owner  by  the  marriage  :  and  so  of  the  latter,  when 
reduced  into  his  possession. 

It  seems,  that  when  the  property  of  the  wife  is 
the  subject  of  an  action  at  law,  equity  will  not  inter- 
fere, by  injunction  or  otherwise,  so  as  to  prevent 
the  husband  getting  possession  till  he  make  proper 
provision  for  his  wife. 

But  if  the  aid  of  a  court  of  equity  be  necessary  to 
enable  the  husband  to  get  possession  of  his  wife's 
property,  the  court  will  see,  when  he  comes  there 
for  that  purpose,  that  he  flrs-t  make  a  suitable  pro- 
vision for  her;  or  it  will  interfere,  at  her  suit,  to 
prevent  his  getting  possession,  in  any  way,  till  such 
provision  is  made. 

So  of  the  general  assignee  of  the  husband,  by  his 
own  act,  with  or  without  valuable  consideration  or 
by  operation  of  law. 

So  of  a  specific  assignment  for  valuable  considera- 
tion, with  or  without  notice  of  the  wife's  equitable 
claim. 

Cases  on  the  last  three  heads  considered  in  chron- 
ological order,  by  Savage,  Ch.  J. 

In  all  these  cases,  the  extent  of  the  provision  for 
the  wife  is  properly  the  subject  of  reference  to  a 
master  and  must  depend  on  circumstances ;  and  the 
husband,  or  his  assignee,  is  entitled  to  what  remains 
after  provision  made. 

The  general  rule  is,  that  the  interest  or  income  of 
his  wife's  equitable  property  may  be  received  by  the 
husband,  while  he  lives  with  and  maintains  her. 

*But  if  he  neglects  to  do  this,  or  if  he  ran  [*591 
away  with  and  married  her  while  she  was  a  ward  of 
the  court ;  or  has  shown  incapacity  to  manage  his 
concerns  or  a  disposition  to  squander  his  wife's  prop- 
erty, the  court  will  direct  the  interest  to  be  paid  to 
her,  or  to  a  trustee  for  her  benefit. 

While,  however,  he  has  a  right  to  receive  the  In- 
terest or  income  of  his  wife's  property,  he  may 
transfer  that  right  to  another  for  valuable  consid- 
eration, who  shall  not  be  holden  to  account  to  the 
wife,  especially  if  such  right  of  the  husband  or  as- 
signee t>e  sanctioned  by  an  order  of  court. 

It  seems  that  inadequacy  of  price,  alow,  is  not 
amillicient  ground  for  settinga  contract  aside. 

Hank  stock  was  settled  by  a  father  by  deed  declar- 
ing a  trust  in  favor  of  his  infant  daughter,  and  by 
an  order  of  the  Court  of  Chancery  was  placed  in  the 
hands  of  the  Assistant  Register  of  that  court,  as 
trustee  to  execute  the  trust  in  her  favor.  She  mar- 
ried, and  an  order  of  the  court  was  made  to  iwy  the 
dividends  of  the  stock  to  the  husband.  Within  a 
year  after  the  marriage,  and  while  she  she  WHS  an 
Infant,  she  and  her  husband  transferred  tin-  stock 
for  a  valuable  consideration,  the  assignee  knowing 
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at  the  same  time  of  the  deed  of  settlement  and  the 
infancy  of  the  wife;  whereupon  an  order  was  made 
that  the  dividends  should  thereafter  be  paid  to  the 
assignee  till  the  wife  came  of  ag-e,  or  the  further 
order  of  the  court.  On  a  bill  tiled,  by  the  wife, 
against  the  husband  and  assignee,  the  Court  of 
Chancery  declared  the  assignment  null  and  void,  so 
far  as  it  respected  the  wife's  equity ;  and  decreed 
that  the  assignee  should  account  for  the  dividends 
received  by  him  under  the  order.  And  the  husband 
having1  misbehaved  himself,  the  dividends  were  di- 
rected to  be  paid  to  the  wife,  until  she  came  of  asre, 
with  liberty  for  her  then  to  apply  for  such  suitable 
provision,  out  of  the  property,  as  might  be  deter- 
mined on  the  usual  reference  to  a  master.  On  ap- 
peal to  the  Court  of  Errors,  the  decree  was  affirmed, 
except  so  much  as  directed  the  assignee  to  account 
for  dividends  received  anterior  to  the  decree ; 
and  the  wife  in  the  meantime  having1  come  of  &ge, 
the  record  was  remitted  with  directions  to  the  court 
below  to  make  the  proper  reference,  and  determine 
what  would  be  a  suitable  provision— the  overplus, 
if  any.  to  be  paid  to  the  assignee.  And  the  Chief 
Justice  intimated,  in  delivering  the  opinion  of  the 
court,  that  if  the  wife  had  no  fortune  beside  the 
stock,  which  was  $8,000,  the  whole  would  not  exceed 
a  reasonable  provision. 

Citations— 1  Vern.,  7, 18 ;  3  Vern.,270 ;  1  P.  Wms.. 
382, 458,  459,  n.;  2  P.  Wms.,  608 ;  9  Mod.,  102 ;  2  Atk.. 
96,  307,  417  :  1  Atk.,  280  :  1  Bro.  Ch.,  51,  52,  50  n.:  2 
Dick.,  647,  491 ;  4  Bro.  Ch.,  326 ;  2  Ves.,  Jr.,  607 ;  3 
Ves.,  508 ;  4  Ves.,  19,  515,  799 :  1  Jack.  &  Walk..  456  ; 
11  Ves.,  12  ;  1  Des-,  263 ;  2  Johns.  Ch.,  206 ;  2  Ves.,  5tf2; 
3  Atk..  20. 

A  PPEAL  from  the  Court  of  Chancery.  The 
1A.  pleadings  and  proofs  with  the  decree,  and 
the  late  CJtancellors  reasons  in  its  support,  are 
stated  in  the  report  of  the  same  case,  as  it 
stood  in  the  court  below,  under  title  of  E.  S. 
Kenney  v.  Udall  &  Kenney,  5  Johns.  Ch. ,  464. 
All  the  facts  material  to  the  view  taken  of  the 
case  here,  will  be  found  in  the  opinion  of  Sav- 
age, Ch.  J.,  who  delivered  the  opinion  of  this 
court. 

592*]  *Mr.  J.  V.  Henry,  for  the  appellant, 
premised,  that  under  the  impression  of  duty 
which  the  0 hancellor  f elt  to  protect  this  young 
married  woman,  he  had  gone  very  great 
lengths  ;  and  had  cut  down  everything,  even 
his  own  order  for  the  payment  of  the  dividends. 
He  contended  that  the  case  of  Earl  of  Salis- 
bury v.  Newton,  1  Eden,  370,  cited  by  the  Clian- 
cettor,  was  distinguishable  from  the  present. 
Notwithstanding  Like  v.  Beretford,  3  Ves., 
506,  which  he  considers  as  settling  the  ques- 
tion of  the  wife's  right  to  her  equity  against  a 
particular  assignee,  for  valuable  consideration, 
he  admits  that  it  was  a  litigated  point  in  Wright 
v.  Morley,  11  Ves  ,  12.  In  Jewson  v.  Moulson, 
2  Atk.,  417,  the  wife  had  never  been  in  the  re- 
ceipt of  the  fund.  The  cases  cited  by  the 
Chancellor  of  a  claim  to  the  wife's  equity  by 
the  assignees  of  a  bankrupt  husband,  will  of 
course  not  be  relied  on,  as  they  go  upon  the 
ground  that  the  assignment  is  general,  and  by 
operation  of  law.  Beresford  v.  Hobson,  1  Madd. 
Ch.,  262,  goes  farther  for  the  wife  than  any 
other  case  ;  but  even  there  she  did  not  get  the 
whole  :  whereas  all  is  here  declared  void  by 
the  Chancellor,  in  the  face  both  of  the  assign- 
ment and  his  own  order. 

That  this  assignment  cannot  be  rescinded 
for  inadequacy  of  price,  or  as  a  fraudulent,  or 
unconscionable  bargain,  he  cited  Newl.  on 
Cont..  357-8  and  360-5;  Franklin  v.  Osgood, 

14  Johns.,  559,  per  Platt.  J.;  1  Fonbl.,  B.  1, 
ch.  2,  sec.  9  ;  1  Madd.  Ch.,  98. 

He  then  stated  the  following  points,  and  cited 
and  commented  upon  the  authorities  which 

follow  them  respectively: 


1.  That  the  stock  in  question  was  a  vested 
interest  in  the  wife,  subject  to  the  limitation 
over  on  the  contingency  of  her  dying  without 
issue  before  21.     And  the  husband  having,  at 
law,  an  absolute  right  to  all  the  wife's  personal 
estate  in  possession,  and  a  qualified  right  to  her 
choses  in  action,  had  therefore  power  to  dis- 
pose of  the  stock.     1  Roper  on  Legacies,  182, 
183,  184.  203;  Lumb  v.  Milnes,  5  Ves..  517,  519; 
Com.  Dig..  Baron  and  Feme,  E,  3  ;  Sir  Edward 
Turner's  case,  1  Vern.,  7;  Pitt  v.  Hunt,  Id.,  18; 
Tudor  v.  Samyne,  2  Vern.,  270  ;  Duke  of  Chan- 
dos  v.  Talbot,  *2  P.  Wms.,  608  ;  Lord  T593 
Carteretv.  Paschal,  3  P.  Wms.,  199  ;   Bates  v. 
Dandy,  2  Atk.,  207;  Jewson  v.  Moulson,  Id., 
417  ;  Hawkins  v.  Obin,  Id.,  549  ;  Grey  v.  Kent- 
ish, 1  Atk. ,   280 ;    Countess  of  Strathmore  v. 
Bowes,  1  Ves.,  Jr.,  28. 

2.  Such  disposition  being  made  by  the  hus- 
band, the  wife  cannot  be  admitted  to  impeach 
it,  on  the  ground  that  it  was  unfairly  or  im- 
properly obtained.     That  right  belongs  to  the 
husband  only,  or  those  claiming  under  him  ; 
and  as  he  does  not  seek  to  do  this,  nor  even 
unite  with  his  wife  as  complainant  in  the  cause, 
the  court  ought  not  to  interfere  to  set  it  aside. 

3.  The  court  does  not  interfere  with  the 
legal  rights  of  the  husband,  but  will  suffer  him, 
if  "he  can  without  its  aid,  to  obtain  at  law  the 
possession  of  her  estate.  The  stock  in  question 
was  legal  property. 

An  action  would  have  lain  against  the  hus- 
band for  its  value,  had  he  refused  to  complete 
the  transfer.  Morris  v.  Mechanics'  Bank,  10 
Johns.,  484  ;  Kingv.  Bank  of  England,  Doug., 
523. 

4.  The  objection  that  the  wife  is  a  ward  of 
the  court,  is  unfounded,  the  wardship  having 
ceased  on  her  marriage  ;    and  the  court  below 
having  even  acted  on  that  principle,  by  direct- 
ing the  dividends  to  be  paid  to  Kenney  in  his 
character  of   husband.     Mendex  v.  Mendes,  1 
Ves.,  Sr.,  89,  91,  per  Ld.  Hardwicke,  C. 

5.  That  even  if  the  stock  was  equitable  prop- 
erty, yet  a  specific  assignment  of  it,  by  contract, 
for  a  valuable  consideration  is  valid,  and  not 
subject  to  an  equity  of  the  wife,  for  a  provision. 
Sir  Edward  Turner's  case,  1  Vern.,  7;  S.  C., 

I  Eq.  Abr.,  58,  pi.  2;  Pitt  v.   Hunt,  1  Vern., 
18;  S.  C..  1  Eq.  Abr.,  58,  pi.  3;  Pocey  v.  Am- 
hurst,  Gilb.,  Eq.,  80;  S.  C.,  2  Eq.  Abr.,  132; 
Duke  of  Chandosv.   Talbot,  2  P.  Wins.,  608; 
Bates-v.  Dandy,  2  Atk.,  207  ;  Hawkins  v.  Obin, 
Id.,  549  ;  Grey  v.  Kentish,  1  Atk.,  280  ;  8ad- 
dingtonv.  Kinsman,  1  Bro.  Ch.,  51  ;  Warsalv. 
Marlar,  2  Dick.,  647  ;    Earl  of  Thomond  v. 
Earl  of  Suffolk,  1  P.  Wms.,  469  ;  Clinton  v. 
Hooper,  1  Ves.,  173  ;  Wright  *v.  Morley,  [*594 

II  Ves.,  12  ;  Hyde  v.  Price,  3  Ves.,  473  ;  Newl. 
on  Cont.,  131-2. 

6.  But  if  otherwise,    the  equity  is  only  to 
part  and  not  to  the  whole  ;  and  the  full  amount 
of  the  principal  advanced  by  the  appellant, 
with  the  interest  thereon,  ought,  at  least,  to  be 
reimbursed  him.  Packer  v.  Wyndttam.  Prec.  in 
Ch.,  412  ;  Squib  v.  Wyn.  1  P.  Wms.,  378  ;  Lord 
Carteret  v.  Paschal,  3  Id.,  197,  199  ;  Jewson  v. 
Moulson,  2  Atk.,  417  ;  Earl  of  Salisbury  v.  New- 
ton, 1  Eden,  370  ;  Franco  v.  Franco,  4  Ves., 
515,  529  ;  Pryor  v.  Hill,  4  Bro.  Ch.,  138  ;  Bur- 
don  v.  Dean,  2  Ves.,  Jr..  607  ;  Oswell  v.  Probert, 
Id..  680  ;   Brown  v.    Clark,  3  Id.,   166,  16>S  ; 
Prindle  v.  Hodgson,  Id.,  617  ;  Macauley  v.  Phtt- 
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lips,  4  Id.,  15  :  Lumb  v.  Milnes,  5  Id.,  517  ; 
Lady  Elibank  v.  Montolieu,  Id.,  737  ;  Wright  v. 
Morley,  11  Ves.,  12.  The  counsel  said  that 
these  cases  show,  not  only  the  rights  of  the 
husband  in  the  wife's  property  generally,  but 
also  as  to  the  wife's  equity,  from  them  it  would 
appear  never  to  have  been  doubted,  either  in 
the  case  of  general  or  particular  assignees  of 
the  husband,  that  they  shall  hold  subject  only 
to  a  reasonable  provision  for  the  wife. 

7.  That  the  appellant  is,  at  any  rate,  entitled  j 
to  the  dividends  on  the  stock  which  were  di- 
rected to  be  paid  to  the  husband,  free  of  all  her 
claims  until  she  attained  21. 

Mr.  Talcot,  Atty-Gen.,  and  Mr.  B.  F.  Butter, 
for  the  respondent,  insisted  upon  the  following 
points  in  support  of  the  decree,  and  cited  and 
commented  upon  the  authorities  following 
them  respectively. 

I.  The  deed  of  settlement  executed  by  Hew- 
itt, the  father  of  the  respondent,  directing  the 
dividends  as  they  accrued  to  be  paid  to  her  dur- 
ing her  minority  and  the  stock  to  be  trans- 
ferred to  her  at  the  age  of  21,  clearly  contem- 
plated  a  personal  enjoyment  by  her  of  the 
stock  ;  and  therefore  the  assignment  was  in  di- 
rect violation  of  the  trusts  declared  by  the  deed 
of  settlement,   and  consequently  void.     Hyde 
v.  Price,  3  Ves.,  437,  recognized  as  never  hav- 
ing been  questioned  in  M.  E.  Church  v.  Jaqaes, 
3  Johns.  Ch.,  103  ;  Stone  v.  Lidderdale,  2  Anst., 
533,  where  the  assignment  of  an  officer's  half 
593*]  pay  was  held  void  both  in  equity  *and 
at  law.    Sugd.  on  Pow  ,  111,  112;  Clancey's 
Rights  of  Women,  52,  53,  382-384;  Roper  on 
Revocations,  &c.,  with  Tracts  upon  the  Law 
of  Baron  and  Feme,  230,  301.  The  case  of  Jaques 
v.  M.  E.  Church,  17  Johns.,  548,  the  counsel 
said,  merely  sets  up  the  general  power  of  the 
wife  to  dispose  of  her  separate  property,  with- 
out denying  that  a  trust  may  be  limited  to  her 
in  such  terms  as  to  take  away  that  right. 

II.  The  assignment  was  also  void,  as  against 
the  equitable  right  of  the  respondent  to  have 
the  stock  secured  for  her  separate  use.     This 
right,  usually  called  the  wife's  equity,  is  per- 
fectly reasonable  and  just  ;  is  well  understood 
in  courts  of  equity  ;    and  has  been  uniformly 
admitted   and  admistered  by  them  for  more 
than  a  century. 

The  counsel  said  there  were  four  classes  of 
cases  in  support  of  this  point : 

1.  Of  the  wife's  equity  as  against  her  hus- 
band :  WiltJiam  v.  Waterhoute,  Toth..  91;  Ash 
v.  Forrest,  Id.,  116;  Gittbons  v.  Moulton,  t.  Finch, 
346  ;  Id.,  301  ;  Id.,  367  ;  Mico  v.  Powell,  1  Vern., 
39  ;  Oxenden  v.  Oxenden,  2  Vern.,  493  ;  Har- 
rison v.  Buckle,  1  Str.,  239;  Gardener  v. 
Walker,  Id.,  503  ;  Winch  v.  Page,  Bunb.,  86  ; 
Milner  v.  Calmer,  2  P.  Wms..  638  ;  Adam*  v. 
Pierce,  3  Id.,  11  ;  Brown  v.  Elton,  Id.,  202;  1 
Eq.  Abr.,  64,  G.  and  the  cases  there  cited  ; 
Bondv.  Simmons,  3  Atk.,  20  ;  Tomkynsv.  Lad- 
broke,  2  Ves.,  Sr.,  591.  593  ;  Jeieson  v.  Moulson, 
2  Atk.,  417  ;  Exparte  Coysegame,  1  Atk.,  192  ; 
Grey  v.  Kentish,  Id.,  280;  Meals  v.  Meal*,  1 
Dick.,  373;  Ellis  v.  Elli»,  1  Suppl.  to  Vin. 
Abr..  475,  F.  pi.  4;  Robert*  v.  Roberts,  Id., 
576.  F,  p.  5;  8.  C..  2  Cox.  422;  Clinton  v. 
Hooper,  1  Ves.,  Jr..  173,  181,  185;  Lady  Eli- 
bank  v.  Montolieu,  5  Ves.,  737;  Murray  v.  Istrd 
Elibank.  10  Ves.,  84  ;  S.  C.,  13  Ves.,  1;  Carr 
v  Taylor,  10  Ves.,  574  ;  Howard  v.  Moffat,  2 
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Johns.  Ch.,  206  ;  Glen  v.    Fisher,  6  Id.,  33  ; 
Davison  v.  Atkinson,  5  T.  R.,  434. 

2.  Of  the  wife's  equity  as  against  the  gen- 
eral assignees  of  the  husband  :   Vandenanker 
v.  Desbrough,  2  Vern.,  96  ;  Parker  v.  Dykes,  1 
Eq.    Abr.,  54,  B  ;    Jacobson  v.   Peer    Williams, 
Id.  •  S.  C.,  1  P.  Wms.,  382;    Grey  v.  Kentish, 
1  *Atk.,  280;  Ex parte Coysegame,  Id.,  [*596 
192;   Worsal  v.  Marlar,  2  Dick.,  647;  S.  C.,  1 
Cox,  153,  under  title  of  Warrall  v.  Marlar,  and 
Bushnan  v.  Pell;  Pryorv.  Hill,  4Bro.  Ch.,  138; 
Bosvil  v.  Brander,  1  P.  Wms.,  458  ;  Id.,  459, 
note  1  ;  Burdon  v.  Dean,  2  Ves.,  Jr.,  601  ;  Os- 
well  v.    Probert,  Id.,  680  ;  Brown   v.    Clark,  3 
Id.,  166  ;  Freeman  v.  Parseley,  Id.,  421;  Lumb 
v.  Milnes,  5  Id.,  517  ;  Carr  v.   Taylor,  10  Id., 
574  ;  Mitford  v.  Milford,  9  Id.,  87. 

3.  Of  the  wife's  equity  as  against  a  volun- 
tary particular  assignment:  Clancey's  Rights  of 
Women,  267  ;  Jewson  v.  Moulson,  2  Atk.,  420, 
per  Lord  Hardwicke. 

4.  As  against  the  specific  assignee  for  a  val- 
uable consideration  :  Saddington  v.  Kinsman. 
1  Bro.  Ch.,  44  ;  Povey  v.  Brown,  Prec.  in  Ch., 
325  ;  Jewson  v.  Moulson,  2  Atk.,  417  ;  Pope  v. 
Cranshaw,  4  Bro.  Ch.,  326  ;  Like  v.  Beresford, 
3  Ves.,  506,  512  ;  Macaulay  v.  Philips,  4  Ves., 
19;    Wright  v.    Morley,  11    Ves.,  17;    E.    8. 
Kenny  v.  UdaU,  the  decision  appealed  from,  5 
Johns.  Ch.,  464  ;  Haviland  v.  Myers,  6 Id., 25  ; 
Hamland  v.  Bloom,  Id.,.  178  ;  Earl  of  Salisbury 
v.  Newton,  1  Eden,  370. 

III.  The  equity  of  the  respondent  is  mate- 
rially fortified  by  the  circumstance,  that  her 
marriage  was  clandestine,  at  a  time  when  she 
was  of  a  very  tender  age,  a  ward  of  the  Court 
of  Chancery,  and  her  husband  a  bankrupt. 
Butler  v.  Freeman,  Ambl.,301;  Eyrev.  Countess 
of  Shaftsbury,  2  P.  Wms..  118  ;   Slackpole  v. 
Beaumont,  3  Ves.,  98,  per  Ld.  Chancellory  Like 
v.  Beresford,  Id.,  506  ;  Laws  N.  Y.,  sess.  38. 
ch.  106,  sec.  1  ;  Gall  v.  Coults,  1  Ves.  &  Bea., 
303  ;  Stevens  v.  Savage,  1  Ves.,  Jr.,  154  ;   Winch 
v.  James,  4  Ves.,  386  ;  Cltassaing  v.  Parsonage, 
5  Ves..  15  ;    Wells  v.  Price,  5  Ves.,  398  ;  Millet 
v  Rowse,  11  Ves..  419. 

IV.  The  case  is  fortified  still  farther  by  the 
facts  that  the  consideration  actually  paid  by 
the  appellant  for  the  assignment  was  neither 
meritorious  nor  fair  ;  but  grossly  inadequate  ; 
and   that   in   procuring  it,  a  most  oppressive 
advantage  was  taken  of  the  husband's  pecuni- 
ary distresses  and  necessities. 

*V.  On  the  whole,  the  decree  is  war-  [*597 
ranted  by  the  pleadings  and  proofs  in  the 
cause,  and  is  in  conformity  to  the  settled  law 
of  a  court  of  equity,  on  the  subject. 

Mr.  Henry,  in  reply,  reviewed  the  cases  cited 
for  the  respondents,  and  remarked  that  the 
whole  class  of  cases  which  went  to  deny  the 
husband  a  right  to  dispose  of  the  wife's  equity, 
proceeded  upon  the  ground  that  it  could  not 
be  reached  at  law,  but  only  by  the  aid  of  this 
court.  They  were  English  cases,  and  there- 
fore went  upon  the  law  as  it  stood  there.  It  is 
otherwise  in  this  country  as  to  legacies  which, 
in  whatever  shape  they  may  be  devised,  are 
recoverable  by  an  action  at  law.  The  Statute 
(1  R.  L..  315-16,  sec.  19)  which  gives  this  right 
has  been  in  existence  ever  since  1743  (1  S.  &L., 
815;  V.  S..  229;  2  J.  &  V..  386;  1  K.  &  It..  540). 
and  cuts  up.  at  once,  all  the  English  doctrine 
as  to  the  wife's  equity  in  a  legacy.  It  is  no 
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longer  a  mere  equitable  rigbt.  The  husband 
may  proceed  at  law  ;  and  a  court  of  equity, 
therefore,  will  not  and  cannot  restrain  him, 
according  to  the  doctrine  of  all  the  cases. 

SAVAGE,  Uh.  J.  June  21,  1814,  Thomas 
Hewitt,  of  the  City  of  N.  Y.,  being  possessed 
of  310  shares  in  the  capital  stock  of  the  Bank 
of  America,  executed  a  deed  of  settlement,  by 
which,  among  other  things,  he  transferred  all 
his  shares  in  the  B.  of  A.,  to  the  president, 
directors  and  company  of  that  Bank,  in  trust 
for  the  uses  and  purposes  in  the  deed  expressed; 
one  of  which  is  follows  :  "  In  further  trust  to 
pay  my  daughter  Eliza  the  interest  or  divi- 
dends accruing  on  eight  thousand  dollars  of 
the  said  stock  or  shares,  as  the  same  accrues, 
for  her  education  ;  and  to  transfer  the  princi- 
pal thereof  to  her,  at  the  age  of  21  years." 
"If  my  said  daughter  Eliza  dies  under  21,  and 
without  issue,  then  the  principal  to  go  to  my 
said  son  Thomas."  It  was  also  further  provided 
that  if  the  Bank  should  be  about  to  be  dis- 
solved, then  they  should  transfer  the  shares  to 
Jonathan  Burrall,  Henry  Remson  and  Richard 
Riker,  to  hold  upon  the  same  trusts.  Thomas 
Hewitt  died  Oct.  12,  1814,  leaving  the  deed  of 
settlement  in  full  force.  Sidney  Hewitt,  the 
598*]  mother  of  Eliza,  was  appointed,  *by 
the  Court  of  Chancery,  guardian  of  her  per- 
son, and  Isaac  L.  Kip,  Assistant  Register,  her 
trustee  to  receive  the  dividends  and  pay  them 
over  to  Sidney  Hewitt,  the  guardian.  Mrs. 
Kenny  supposes  she  was,  therefore,  a  ward 
of  the  Court  of  Chancery.  Jan.  19,  1818, 
Eliza  intermarried  with  her  present  husband, 
Edward  M.  L.  Kenney.  She  was  then  a  little 
over  16  years  of  age,  and  was  at  a  boarding- 
school,  where  she  had  been  placed  by  her 
mother.  Sidney  Hewitt,  the  mother  and 
guardjan,  had  been  applied  to  for  her  con- 
sent to  the  marriage,  but  she  refused  it  except 
on  condition  that  it  should  be  postponed  for 
two  years.  Upon  the  marriage  taking  place 
the  guardian  was  displeased,  but  became  rec- 
onciled in  about  a  week. 

Feb.  9  following,  Kenney  was  authorized  by 
a  rule  of  court,  founded  on  and  reciting  the 
marriage,  to  receive  the  dividends  until  the 
further  order  of  the  court ;  and  by  virtue  of 
this  order,  he  did  receive  one  or  more  divi- 
dends. He  became  much  embarrassed,  and 
proposed  to  pledge  or  sell  the  stock.  One 
Ezra  L.  Ingraham  offered  his  services  in  effect- 
ing some  negotiation,  with  a  view  to  raise 
money.  The  appellant,  Udall,  became  the 
purchaser,  for  the  nominal  price  of  $5,000, 
under  circumstances  which  I  shall  hereafter 
advert  to,  and  took  an  assignment,  dated  Dec. 
12,  1818,  executed  by  Kenney  and  his  wife, 
who  was  still  an  infant  ;  and  paid,  as  he  al- 
leges, $4,500.  Mrs.  Kenney  avers  that  only 
$150  were  applied  to  her  use. 

June  17, 1819,  an  order  was  granted,  founded 
upon  the  sale  to  Udall,  directing  the  dividends 
after  Jan.  1, 1819,  to  be  paid  to  him  until  Mrs. 
Kenney  should  arrive  to  the  age  of  21,  or  the 
further  order  of  the  court. 

Nov.  11, 1820.  she  filed  her  bill,  praying  :  1. 
That  the  assignment  to  Udall  might  be  declared 
null  and  void,  as  respects  her  individual  rights 
to  the  stock,  and  that  Udall  might  assign  it  to 
some  proper  person,  as  trustee  for  her.  2. 
That  he  might  account  for  the  dividends  re 
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ceived  by  him.  3.  That  an  order  might  be 
made,  revoking  the  order  of  June  17,  1819.  4. 
For  such  disposition  of  *the  stock  as  [*599 
would  secure  it  for  her  own  support  and  main- 
tenance, and  place  it  beyond  the  control  of  her 
husband. 

Aug.  10,  1821,  the  Chancellor  declared  the 
assignment  to  be  void,  as  respected  Mrs.  Ken- 
ney's  rights  ;  rescinded  the  former  orders  for 
paying  dividends  to  Kenney  and  Udall  re- 
spectively ;  directed  payment  to  Mrs.  Ken- 
ney's  solicitor,  to  the  amount  of  the  costs,  and 
then  Mrs.  Kenney  herself  ;  directed  the  Bank 
not  to  permit  a  transfer  of  the  shares  ;  and 
leaving  Mrs.  Kenney,  when  21  years  of  age, 
to  apply  for  the  stock,  or  so  much  as  justice 
shall  require,  to  be  settled  for  her  separate  use 
and  support.  To  reverse  this  decree  is  the 
object  of  the  present  appeal. 

The  determination  of  this  cause,  independ- 
ent of  the  fairness  or  unfairness  of  the  trans- 
action, must  depend  upon  the  extent  of  the 
marital  rights.  The  signature  of  the  wife  to 
the  assignment  gave  it  no  additional  validity. 
She  was,  on  account  of  her  infancy,  incapable 
of  doing  any  act  disposing  of  her  property  or 
dispensing  with  her  rights ;  and,  on  account 
of  her  coverture,  she  is  presumed  to  have 
acted  under  the  coercion  of  her  husband.  The 
assignment,  therefore,  must  be  considered  as 
the  act  of  the  husband  alone. 

The  interest  of  the  husband  was  acquired 
by  virtue  of  the  marriage. 

It  is  not  disputed  that  a  husband,  in  virtue 
of  his  marriage,  becomes  absolute  owner  of 
the  goods  and  chattels  of  his  wife,  and  may, 
consequently,  dispose  of  them,  including  not 
only  her  choses  in  possession,  but  in  action, 
when  the  latter  are  reduced  into  possession. 
And  the  authorities  go  so  far  as  to  say  that  if 
the  husband  can  obtain  possession  of  the  wife's 
choses  in  action  without  the  aid  of  a  court  of 
chancery,  he  will  be  permitted  to  dp  so,  and 
then  to  dispose  of  them  at  his  discretion.  But 
where  the  property  of  the  wife  is  under  the 
care  of  the  court,  and  the  husband  cannot  en- 
joy it  without  the  authority  of  the  court,  care 
will  be  taken  that  before  it  is  placed  at  the 
husband's  disposal,  a  suitable  provision  shall 
be  made  out  of  it  for  the  wife's  support. 

That  the  general  assignees  of  the  husband 
stand  in  no  better  situation  than  the  hnsband 
himself  admits  of  no  dispute.  But  the  cases 
are  not  perfectly  agreed  as  to  the  situation  of 
*an  assignee  of  a  specific  chose  in  ac-  [*6OO 
tion,  or  an  assignee  for  valuable  consideration. 
A  concise  review  of  the  decisions  will,  there- 
fore, be  of  service  in  arriving  at  a  correct  con- 
clusion. 

It  was  determined  by  the  Lords,  in  Sir  Ed- 
ward Turner'*  case,  1  Vern.,  7,  A.  D.  1681,  on 
appeal  from  chancery,  that  a  term,  assigned  in 
trust  for  a  feme  sole,  might  be  disposed  of  by 
the  husband  after  marriage  ;  but  if  it  had  been 
assigned  for  the  use  of  the  wife,  by  consent  of 
the  husband,  then  he  could  not  meddle. 

In  Pitt  v.  Hunt,  1  Vern.,  18,  Chancellor 
Nottingham  decreed  according  to  this  case, 
though  contrary  to  all  previous  adjudications, 
and  so  admitted  by  the  counsel 

In  Tudor  v.  Samyne,  2  Vern.,  270,  A.  D. 
1692,  the  same  doctrine  was  held,  upon  the 
authority  of  Turner's  case. 
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In  Jacob*™,  v.  Williams,  1  P.  Wms.,  372,  A. 
D.  1717,  before  Lord  Chancellor  Cowper,  an 
infant,  entitled  to  a  legacy  of  £1,000,  inter- 
married with  J.  S.  at  18  years  of  age,  without 
the  knowledge  or  consent  of  her  father.  J. 
S.  becoming  a  bankrupt,  the  plaintiffs  claimed 
the  legacy  as  assignees.  This  claim  was  de- 
nied as  to  the  principal  sum,  upon  the  ground 
that  they  stood  in  no  better  situation  than  the 
bankrupt  himself,  to  whom  the  court  would 
not  have  allowed  it  without  a  provision  for 
the  wife  and  children.  For  the  same  reason 
it  was  said  the  assignees  had  a  right  to  the  in- 
terest during  the  husband's  life.  But,  at  a 
subsequent  day,  the  Chancellor  dismissed  the 
bill,  upon  the  ground  that  the  legacy  depend 
ed  on  a  contingency  which  had  not  ceased 
when  the  assignment  was  executed  on  the 
commissioners ;  therefore  nothing  passed,  not 
even  the  interest. 

In  Bosvil  v.  Brander,  1  P.  Wms.,  458,  A.  D. 
1718,  a  feme  sole,  mortgagee,  married  a  trades- 
man who  became  a  bankrupt,  and  the  com- 
missioners assigned  all  his  estate,  real  and  per- 
sonal. Then  the  husband  died,  and  his  widow 
filed  her  bill  to  have  the  benefit  of  the  mort- 
gage. But  the  Master  of  the  Rolls  decreed 
against  her,  on  the  ground  that  as  there  was  a 
covenant  to  pay  the  money,  the  legal  estate 
was  vested  in  the  assignees.  It  was  said,  how- 
ever, that  if  the  husband  or  the  assignees  had 
asked  the  aid  of  equity  to  enforce  the  mort- 
6O1*]  gage,  *the  court  would  have  refused 
this,  unless  some  provision  had  been  made  for 
the  wife. 

In  Duke  of  Chandos  v.  Talbot,  1  P.  Wms., 
608,  A.  D.  1731,  before  King,  Chancellor,  the 
question  was  whether  a  legacy  of  £1,000, 
given  to  Dorothy  Doliman,  payable  at  her  age 
of  25  years,  and  assigned  by  her  and  her  hus- 
band for  £750,  before  she  became  of  age,  was 
a  good  assignment ;  and  it  was  decided  that, 
being  a  personal  thing,  the  husband  alone 
might  assign  it,  and  as  to  its  being  a  contin- 
gency, that  was  no  objection,  for  a  possibility 
of  a  term  might  be  assigned  by  the  husband 
alone;  and  flieobalds  v.  Duffoy,  9  Mod.,  102, 
was  cited. 

In  Bates  v.  Dandy,  2  Atk.,  207,  A.  D.  1741, 
the  husband  had  borrowed  money,  and  pledged 
two  mortgages,  to  which  his  wife  had  an  equi- 
table title,  and  promised  in  writing  to  assign 
them  as  security.  But  dying  without  having 
made  the  assignment,  Ld.  Hardwicke  held 
that  the  husband's  promise  to  assign  amount- 
ed, in  equity,  to  an  assignment  pro  tanto,  the 
residue  belonging  to  the  wife.  And  it  is  then 
declared  that  the  husband  may  assign  the 
wife's  chose  in  action,  or  a  possibility  that  the 
wife  is  entitled  to,  as  well  as  her  term,  if  the 
assignment  lie  for  valuable  consideration. 

In  little  more  than  a  year  afterwards  came 
the  case  of  Jewtton  v.  Mmiltttn,  2  Atk.,  417,  A. 
D.  1742,  which  has  been  fully  stated  by  His 
Honor,  the  V/unicellor,  in  his  opinion,  The 
husband  assigned  to  the  defendant,  for  an  hon- 
est debt,  the  share  of  his  wife  in  her  father's 
estate,  which  depended  on  the  contingency  of 
her  arriving  at  21  years  of  age.  He  after 
wards  assigned  the  same  to  trustees  for  the 
benefit  of  all  his  creditors.  Ld.  Hnrdwicke 
said  that  the  equity  was  extremely  plain  against 
the  husband  and  his  general  assignees ;  that 
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the  court  will  not  suffer  the  husband  to  take 
the  wife's  portion  till  he  makes  a  reasonable 
provision  for  her ;  and  he  dates  this  doctrine 
as  far  back  as  the  14th  of  Charles  I.  He  fur- 
ther remarked  that  if  the  husband  could  ob- 
tain possession  of  his  wife's  chattels  without 
the  aid  of  the  court,  he  knew  of  no  ipstance 
in  which  it  had  interfered  ;  but  he  expressed 
a  doubt  whether  an  injunction  would  not  be 
granted,  *at  the  wife's  request,  to  stay  [*6O2 
execution  till  provision  be  made  for  her.  He 
then  refers  to  several  previous  cases,  and  men- 
tions Tudor  v.  Sarnyne,  Bosvill  v.  Brander  and 
Bates  v  Dandy,  in  which,  he  observes,  the 
assignee  for  valuable  consideration  had  got 
the  better  of  the  wife's  equity.  The  circum- 
stances of  the  case  were  much  relied  on,  the 
wife's  infancy ;  that  the  assignment  was  not 
of  a  particular  thing,  but  her  whole  fortune  ; 
the  clause  of  survivorship ;  the  requisite  aid 
of  the  court  to  obtain  possession  of  her  fort- 
une ;  and  the  presumed  knowledge  of  Moul- 
son,  the  creditor  of  all  these  facts,  as  well  as 
of  the  rule  in  equity  as  to  making  provision 
for  the  wife  out  of  her  own  fortune.  He  lays 
great  weight  upon  several  facts  which  were 
parallel  with  those  in  this  case — that  the  wife's 
whole  fortune  was  assigned  ;  that  the  husband 
was  in  debt  before  he  married — ran  away  with 
his  wife  clandestinely.  And  he  says,  if  an  as- 
signee for  valuable  consideration  is  to  be  pro- 
tected, all  the  care  and  guardianship  which 
the  court  extends  to  infants  would  be  entirely 
defeated.  He,  therefore,  determined  not  to 
allow  the  whole  to  the  creditor,  without  mak- 
ing provision  for  the  wife.  The  parties  settle 
by  dividing  the  fund,  and  Ld.  Hardwicke  con- 
firmed the  agreement. 

In  these  cases  the  doctrine  is,  that  when  the 
husband  or  his  assignees  come  into  equity  to 
obtain  possession  of  the  wife's  choses  in  ac- 
tion, the  court  will  compel  them  to  do  equity. 
It  seems,  however,  that  if  the  wife's  fortune 
is  the  subject  of  equitable  cognizance,  it  is 
immaterial,  in  this  view,  who  asks  the  aid  of 
the  court.  The  same  consequences  follow,  in 
whatever  shape  the  matter  is  brought  forward. 
Accordingly,  in  Grey  v.  Kenlith,  1  Atk.,  280; 
S.  C.,  1  P.  Wms.,  459,  n.,  A.  D.  1749,  cor- 
rected, the  wife's  property  was,  by  a  decree  of 
chancery,  vested  in  South  Sea  annuities.  The 
husband  assigned  it  as  security  for  £150,  and 
became  bankrupt.  The  wife  'petitioned  that 
the  annuities  might  be  transferred  to  her.  Ld. 
Hardwicke  said  that  a  husband  cannot  assign 
a  possibility  in  law,  but  equity  will  support 
such  an  assignment  for  valuable  considera- 
tion. This  was  not  an  assignment,  but  a 
pledge,  and  as  the  particular  and  general  as- 
signees *took  with  notice  of  the  equity  [*OO3 
of  the  wife,  it  was  decreed  to  her. 

In  Saddinf/lon  v.  Kinsman,  1  Bro.  Ch.,  51-2. 
A.  D.  1779,  Ld.  Thurlow  said  that  in  the  case 
of  an  assignment  for  valuable  consideration, 
no  provision  is  made  for  the  wife;  but  the 
cause  was  never  decided.  He  referred  to  Otiyer 
v.  Wilkinson,  1  Bro.  Ch..  50,  note,  which  de- 
nied that  a  wife's  equity  passed  by  a  bankrupt 
assignment,  and  asked  the  counsel  whether 
they  knew  of  any  case  in  point  which  contra 
dieted  it. 

In  Worrall  v.  Marlar,  and  Bushnan  v.  Pell, 
1  P.  Wms.,  459,  note,  A.  D.  17d4,  Sarah  Wor- 
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rail,  the  wife  of  an  insolvent  debtor,  was  en- 
titled, by  bond  from  her  father,  to  a  share  of 
his  estate.  The  father,  by  will,  after  the  in- 
solvency of  her  husband,  gave  her  £8,000,  in 
lieu  of  her  claim  by  virtue  of  the  bond.  She 
filed  her  bill,  praying  that  the  £8,000  might  be 
settled  upon  her,  to  her  separate  use,  and  the 
use  of  her  children.  Bushnan,  her  husband's 
assignee,  filed  his  bill,  praying  for  an  account 
under  the  bond,  and  to  elect  as  the  husband 
might  if  he  had  not  become  insolvent.  Ld. 
Thurlow  was  clearly  of  opinion  that  the  in- 
terest of  the  wife  was  assignable,  but  that  the 
claim  of  the  creditors  extended  only  to.  the  in- 
terest taken  under  the  bond  ;  and  as  to  that 
under  the  will,  the  assignee  should  make  pro- 
posals for  a  settlement  on  the  wife  and  chil- 
dren His  Lordship  added  that  he  had  con- 
sidered the  several  cases  on  the  subject,  and 
did  not  find  it  any  where  decided,  that  if  the 
husband  make  an  actual  assignment,  by  con- 
tract, for  a  valuable  consideration,  the  assignee 
should  be  bound  to  make  any  provision  for  the 
wife  out  of  the  property  assigned  ;  but  that  a 
court  of  equity  has  much  greater  consideration 
for  an  assignment  actually  made  by  contract, 
than  for  an  assignment  by  mere  operation  of 
law.  In  the  latter  case,  the  creditor  stood  in 
the  place  of  the  husband,  as  respects  the  wife's 
equity.  After  proposals  had  been  made,  one 
half  the  amount  due  on  the  bond  was  decreed 
to  the  creditors,  and  the  residue  of  the  £8,000 
to  the  wife. 

It  will  be  seen,  that  the  decision  of  this  case 
did  not  require  the  observations  of  Ld.  Thur- 
OO4:*]  low,  relative  to  assignees  *f  or  valuable 
consideration.  What  he  said  on  that  subject 
was,  therefore,  altogether  obiter.  At  all  events, 
he  was  mistaken  in  supposing  that  there  were 
no  cases  establishing  the  wife's  equity,  as 
against  assignees  for  valuable  consideration. 
There  is  a  short  note  of  this  case  in  2  Dick., 
647,  under  title  of  Worsal  v.  Marlar. 

The  doctrine  of  the  wife's  equity  will  be 
found  distinctly  declared,  as  against  the  hus- 
band, in  a  great  number  of  cases,  cited  by  the 
counsel  for  the  respondent,  but  it  cannot  be 
necessary  even  to  name  them  here.  The  cases 
already  commented  on,  leave  no  doubt  as  to 
the  doctrine  and  practice  of  the  court  to  sus- 
tain the  wife's  equity  against  her  husband,  his 
assignees  by  operatio'n  of  law,  and  his  voluntary 
assignees.  And  the  only  question  in  the  case 
is  as  to  an  assignee  for  valuable  consideration. 

In  Oaynerv.  Wilkinson,  2  Dick.,  491,  A.  D. 
1783,  the  plaintiffs,  as  assignees  of  the  hus- 
band, claimed  a  contingent  legacy  given  to  the 
wife  but  not  reduced  into  possession  in  the  life 
of  the  husband.  Ld.  Bathurst  remarked  that 
there  is  a  difference  between  an  assignee  for  a 
consideration,  and  the  assignees  of  a  bankrupt, 
because  a  general  assignee  must  sue  in  his  own 
name,  but  a  particular  assignee  must  sue  in  the 
name  of  the  husband.  He  adds  that  if  the  hus- 
band dies  before  the  subject  of  the  assignment 
is  recovered,  the  assignee  will  lose  all  legal 
remedy,  and  must  come  into  chancery  for  its 
assistance ;  that  particular  assignment  have 
been  sometimes  supported,  but  not  generally  ; 
that  the  court  will  not  strip  a  widow  and  chil- 
dren ;  that  the  interest  of  the  wife  was  not  such 
a  legal  interest  as  the  husband  could  assign  ; 
and  he  dismissed  the  bill.  He  cited  Wenman 
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v.  Mason,  where  the  wife  had  joined  her  hus- 
band in  the  assignment,  and  yet  she  was  al- 
lowed a  settlement  of  £300. 

In  Pope  v.  Orashaw,  4  Br.  Ch.,  329,  the  Mas- 
ter of  the  Rolls  said  he  hoped  it  would  be  un- 
derstood that  a  husband  cannot  by  assigning 
his  wife's  property  bar  her  of  any  equity  she 
may  have  in  it.  That  he  should  never  sub- 
scribe to  the  contrary  doctrine. 

In  Burdoii  v.  Dean,  2  Ves.,  Jr.,  607.  A.  D. 
1795,  the  right  of  the  wife  to  her  equity  was  dis- 
tinctly admitted  and  allowed. 

*The  case  of  Like  v.  Beresford,  3  Ves. ,  [*6O5 
506,  A.  D.  1797,  was  much  stronger  than  the 
present  in  favor  of  the  assignee  for  valuable 
consideration.  The  wife  was  entitled  to  a  leg- 
acy, in  bank  stock,  on  the  day  of  her  mar- 
riage. She  eloped  with  Beresford,  in  Oct.  1780, 
and  about  the  same  time  a  bill  was  filed  in  her 
name,  against  the  trustee,  and  the  stock  was 
transferred  to  the  name  of  the  Accountant- 
General.  The  real  object  of  the  bill  was  to 
make  the  wife  a  ward  of  the  Court  of  Chan- 
cery. Beresford  filed  his  bill  to  obtain  the 
stock ;  and  during  the  pendency  of  the  suit 
borrowed  money  of  one  Roberts,  and  conveyed 
the  stock  to  him  in  trust  to  sell  and  pay  him- 
self, and  to  pay  over  the  residue  to  Beresford. 
Beresford  also  became  indebted  to  Like,  the 
plaintiff,  for  money  and  necessaries  furnished 
to  him  and  his  wife  ;  in  consideration  of  which, 
and  of  moneys  to  be  advanced  by  Like,  Beres- 
ford, by  deed  of  assignment  of  Mar.,  1783,  con- 
veyed the  stock  to  Like,  subject  to  Roberts' 
claim.  The  whole,  being  upwards  of  £5,000, 
was  decreed  to  trustees,  for  Mrs.  Beresford  ; 
and  the  object  of  Like's  bill  was,  to  obtain  pay- 
ment of  his  demand  out  of  the  dividends  ac- 
crued subsequent  to  the  marriage.  It  was  in- 
sisted, for  the  plaintiff,  that  whatever  is  the 
rule  as  to  the  husband's  right  to  assign  his 
wife's  fortune  for  valuable  consideration,  at 
least  he  should  be  allowed  the  dividends  ac- 
crued, and  that  he  might,  for  valuable  consid- 
eration, assign  an  equitable  estate  in  the  wife's 
property.  But  the  Master  of  the  Rolls  decreed 
against  the  plaintiff,  relying  on  the  declaration 
of  Ld.  Hardwicke,  in  Jewson  v.  Moulson,  that 
the  right  of  the  husband  to  assign  would  put 
an  end  to  the  equity  of  the  wife.  Much  weight 
was  placed  on  the  fact  that  the  wife  was  a  ward 
of  the  court. 

In  Macaulayv.  Philips,  4  Ves.,  19,  A.  D.  1798, 
speaking  of  the  decision  in  Like  v.  Beresford, 
the  Master  of  the  Rolls  says,  the  guard  of  a 
court  of  equity  upon  the  wife's  interest  would 
be  very  singular,  if  the  husband,  not  being  en- 
titled at  law,  might  assign  it  for  valuable  con- 
sideration .to  another  person,  who  would  be  en- 
titled in  equity  ;  and  it  never  was  decided  that 
the  husband  could  by  such  assignment  or  any 
other  means  deprive  her  of  her  equity. 

*I  will  notice  but  one  other  case  on  [*6CM> 
this  point.  In  Johnson  v.  Johnson,  1  Jac.  & 
W.,  456,  the  doctrine  of  the  two  last  cases  is  ad- 
hered to.  The  Master  of  the  Rolls  admits  that 
an  assignment  for  a  valuable  consideration  is 
sufficient  to  bar  the  right  of  the  wife,  surviv- 
ing ;  but  that  it  does  not  however,  take  away 
her  equity.  All  this,  he  adds,  is  too  clear  to 
admit  of  any  doubt. 

It  appears,  therefore,  to  be  established  be- 
yond all  dispute,  that  the  personal  property  of 
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a  feme  covert  which  is  under  the  protection  and 
control  of  the  Court  of  Chancery,  cannot  be 
taken  from  her  without  her  consent  in  open 
court,  or  by  a  suitable  provision  being  made 
for  her  out  of  the  property.  And  it  matters 
not  whether  the  application  for  the  property 
be  made  by  the  husband,  or  his  assignee  in  law, 
or  his  assignee  for  a  valuable  consideration. 
Whether  the  court  will  extend  its  aid  to  prop- 
erty which  the  husband  or  his  assignee  can 
reduce  to  possession  at  law,  is  not  absolutely 
decided  ;  nor  does  that  question  arise  here. 

To  the  case  already  mentioned  may  be  ad- 
ded, Wright  v.  Morley,  11  Ves.,  12,  and  Franco 
v.  Franco,  4  Ves. ,  515.  in  England  ;  and  in  this 
country,  Ex  parte  Beresford,  1  Des.,  263,  and 
Howard  v.  Moffatt,  2  Johns.  Ch.,  206.  And,  on 
the  whole,  I  fully  concur  with  His  Honor,  the 
late  Chancellor,  when  he  says  :  "I  consider  the 
wife's  equity,  as  against  any  assignment  what- 
soever and  to  whomsoever,  to  be  now  too  well 
settled  to  be  shaken." 

As  to  the  amount  of  the  wife's  estate  which 
shall  be  secured  to  her,  that  is  a  proper  subject 
of  reference  to  a  master,  and  must  necessarily 
be  determined  by  the  circumstances  of  each 
particular  case.  The  rule  is,  that  an  adequate 
provision  be  made  for  the  wife,  and  the  chil- 
dren if  there  are  any.  What  shall  be  consid- 
ered adequate  must  depend  entirely  on  circum- 
stances. In  some  cases  the  whole  has  been  al- 
lowed the  wife — in  one  case  an  annuity  of  £40 
per  annum — in  another  the  interest  of  £8,000. 
In  other  cases,  the  half  has  been  assigned,  by 
agreement,  and  sanctioned  by  the  court ;  and 
again,  £100,  out  of  an  annuity  of  £260,  was 
decreed  to  the  assignee  of  the  husband.  This 
OO7*]  part  of  the  subject  is  *herein  nowise 
important,  except  so  far  as  relates  to  that  part 
of  the  decree  of  His  Honor,  the  Chancellor 
which  rescinds  the  previous  orders  of  the  court, 
allowing  the  dividends  of  the  stock  in  question 
to  be  paid  first  to  Kenney  and  afterwards  to 
Udall,  and  directs  those  accruing  subsequent 
to  filling  the  bill  to  be  paid  to  Mrs.  Kenney 
herself,  after  payment  of  the  costs,  till  the 
further  order  of  the  court. 

The  general  rule  undoubtedly  is,  that  the 
interest  of  the  wife's  property  may  be  received 
by  the  husband,  where  he  lives  with  and  main- 
tains her,  but  not  when  he  leaves  her  unpro- 
vided. Wutkyn*  v.  Watkyns,  2  Atk.,  96; 
Hleech  v.  Thorington,  2  Ves.,  Sr.,  562;  Wright 
v.  Morley,  11  Ves.,  12. 

In  Bondv.  Simmons,^  Atk.,  20,  Ld.  Hard 
wicke  said  that  when  a  husband  has  received 
a  great  part  of  his  wife's  portion,  and  only  a 
small  part  remains,  and  the  husband  is  so  per- 
verse that  he  will  not  make  a  competent  settle- 
ment on  the  wife,  the  court  will  not  only  stop 
the  payment  of  the  residue,  but  will  even  pre- 
vent his  receiving  the  interest  of  that  residue, 
that  it  may  accumulate  for  the  benefit  of  the 
wife,  unless  he  is  starving  for  want  of  main 
tenance.  And  in  liaUack  v.  Afenzies.  4  Ves., 
799,  the  court  refused  to  give  the  wife  any 
part  of  the  interest  of  her  own  property,  be- 
cause she  refused  to  live  with  her  husband, 
when  he  was  willing  to  receive  and  provide 
for  her. 

In  some  cases  a  reference  has  been  directed, 
to  ascertain  the  fact  of  the  husband's  provid- 
ing for  his  wife.  If  that  fact  be  material  in 
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this  case  it  is  pretty  clear,  from  the  pleadings 
and  proofs,  that  the  husband  has  totally  neg- 
lected his  duty  in  this  respect.  So  far  from 
providing  for  his  wife,  it  appears  to  have  been 
his  object  to  squander  the  whole  of  her  patri- 
mony as  fast  as  possible.  He,  therefore,  does 
not  come  recommended  to  the  favor  of  the 
court,  and  in  justice  to  the  wife,  it  ought  to 
direct  the  payment  of  the  dividends  either  to 
her  or  to  some  trustee  for  her  benefit. 

But  the  question  here  is  not  between  the 
husband  and  wife.  The  appellant  claims  to 
be  a  bonafide  purchaser,  by  contract,  for  valu- 
able consideration.  Admit,  for  the  present, 
that  he  is  so.  What  did  he  purchase  ?  Clear- 
ly, nothing  but  the  right  to  be  substituted  for 
the  husband,  as  to  his  interest  *in  the  [*C$O8 
wife's  property.  In  Wright  v.  Morley,  Sir 
William  Grant,  reasoning  on  the  subject,  asks: 
"  If  the  husband  has  but  the  right  of  reducing 
the  wife's  interest  into  possession,  how  can  he, 
for  valuable  consideration  or  otherwise,  con- 
vey more  than  he  has  ?  If  he  parts  with  it 
for  valuable  consideration,  and  the  assignee 
acquires  a  right  different  from  that  which  the 
husband  had,  he  parts  with  something  differ- 
ent from  what  he  has  ;"  and  he  might  have 
said  more  than  he  has.  And  in  this  instance, 
if  the  claim  of  the  appellant  be  allowed  on  ac- 
count of  his  character  of  bonafide  purchaser 
for  valuable  consideration  from  the  husband, 
by  that  very  purchase  he  has,  in  connection 
with  the  husband,  stripped  this  infant  wife, 
probably  of  her  whole  fortune,  and  reduced 
her  to  beggary— from  competence,  if  not  afflu- 
ence, to  absolute  penury.  But  he  has  chosen 
to  put  himself  in  the  situation  of  the  husband. 
The  court  will  leave  him  there. 

That  the  appellant  is  a  bona  fide  purchaser 
for  valuable  consideration  is  at  least  question- 
able. It  is  not  necessary  to  impute  to  him  ab- 
solute fraud  :  but  the  facts  of  the  case  show 
that  an  unconscientious  advantage  was  taken 
of  Kenney's  situation.  The  stock  was  offered 
to  him  at  a  bargain  ;  and  had  he  contracted 
with  persons  on  an  equal  footing  with  himself, 
notwithstanding  the  enormous  speculation,  the 
inadequacy  alone  would  not  induce  the  interfer- 
ence of  the  court.  Vide  Seymour  v.  Delancy, 
ante,  445.  Nor  is  it  necessary  now  to  interfere 
solely  on  that  ground.  But  it  is  certainly  true, 
from  his  own  showing,  that  he  took  at  least 
$2,000  from  these  poor,  distressed  and  improvi- 
dent people  ;  making  due  allowance  for  every 
risk  lie  run,  with  the  exception  of  the  claim  of 
the  wife's  equity.  By  advancing  money  before 
the  terms  were  absolutely  settled  between  him 
and  Kenney,  he  placed  him  in  a  situation  which 
compelled  him  afterwards  to  submit  to  such 
conditions  as  might  be  imposed.  The  appellant 
entered  into  the  purchase  after  an  examination 
of  the  deed  of  settlement.  He  acted  against 
the  advice  of  counsel,  and,  as  must  be  pre- 
sumed, whatever  may  be  the  fact,  with  a  full 
knowledge  of  the  wife's  rights.  His  subse- 
quent purchase  of  his  own  *bond,  for  [*<>{)}) 
half  the  amount  secured  by  it,  as  (he  Chancel- 
lor justly  observes,  marks  the  character  of  the 
whole  transaction. 

The  appellant  has,  however,  actually  parted 
with  his  money,  to  a  certain  amount,  and  jus- 
tice requires  that  it  should  be  refunded  to  him 
by  the  husband  ;  and  this  may  be  done  out  of 
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the  wife's  property,  provided  there  is  sufficient 
after  making  an  adequate  settlement  upon  the 
wife.  To  discuss  this  subject  further  might 
be  premature.  I  have  no  hesitancy,  however, 
in  saying  that  if  the  stock  in  question  is  her 
whole  fortune,  it  is  not  too  much  for  her  sup- 
port ;  and  it  should  be  settled  upon  her,  for  the 
support  of  herself  and  children,  if  any. 

The  result  of  my  researches  and  reflection 
on  this  case  is — 

1.  That  the  wife  has  an  undoubted  right  to 
an  adequate  provision  for  her,  and  her  chil- 
dren, if  any,  out  of  her  equitable  property,  as 
against  her  husband  or  any  assignee  of  the 
husband.     And  when  it  is  necessary  to  come 
into  a  court  of  equity,  for  its  aid  in  obtaining 
possession  of  such  property,  the  court  will  see 
that  proper  provision  shall  be  made. 

2.  That  though,  in  general,  a  husband  who 
lives  with  and  maintains  his  wife  is  entitled  to 
receive  the  dividends  or  interest  of  her  estate, 
yet  when  the  husband  deserts  his  wife,  or  neg- 
lects or  refuses  to  provide  for  and  maintain 
her,  or  when  he  has  misbehaved  himself,  and 
ran  away  with  a  ward  of  the  court,  and,  I 
would  add,  when  he  has  shown  a  total  inca- 
pacity to  manage  his  concerns,  or  a  disposition 
wantonly  to  waste  his  wife's  property,  in  such 
cases  the  court  ought  to  direct  the  interest  to 
be  paid,  either  to  the  wife  or  to  a  trustee  for 
her  benefit. 

I  am,  therefore,  of  opinion  that  the  decree 
of  His  Honor,  the  late  Chancellor,  be  affirmed, 
except  so  far  as  it  rescinds  the  former  orders 
of  the  Court  of  Chancery,  directing  the  divi- 
dends to  be  paid  first  to  Kenney,  and  after- 
wards to  Udall,  and  that  part  directing  the 
dividends  which  accrued  before  the  decree  to 
be  paid  to  Mrs.  Keiiney.  By  the  order  of  Feb. 
9.  1818,  the  dividends  were  directed  to  be  paid 
to  Kenney  till  the  further  order  of  the  court ; 
O1O*J  and  by  the  *order  of  June  7,  1819,  the 
dividends  which  accrued  after  Jan.  1,  1819, 
until  Mrs.  Kenney  should  arrive  at  the  age  of 
twenty-one  years,  or  till  the  further  order  of 
the  court  in  the  premises,  were  to  be  paid  over 
to  Udall.  It  seems  to  me  just,  therefore,  that 
the  appellant  should  have  received  the  divi- 
dends until  Aug.  10,  1821,  when  the  decree 
was  made. 

The  amount  which  will  be  an  adequate  set- 
tlement for  the  wife  must,  of  course,  be  ascer- 
tained by  a  master  of  the  Court  of  Chancery. 
The  amount  actually  paid  by  the  appellant 
ought  also  to  be  ascertained  by  a  master.  Afcd 
on  the  coming  in  of  his  report,  should  there  be 
anything  left  after  making  a  competent  pro- 
vision for  the  wife,  it  is  perfectly  equitable 
and  proper  that  the  surplus  be  applied  to  the 
reimbursement  of  the  amount  actually  ad- 
vanced by  the  appellant. 

Woodworth,  J.,  and  Bowne,  Branson,  Bur- 
rows, Burt,  Clark,  Cramer,  Dudley,  Ea,rll,  Oar- 
diner,  Green,  Haight.  Lynde,  Mallory,  M'lntyre, 
Morgan,  Nelson,  Redfield,  Sudam,  Thorn,  Ward, 
Wheeler  and  Wright,  Senators,  concurred. 

Bowman,  M'Call  and  Wooster,  Senators,  dis- 
sented. 

A  majority  of  the  court  concurring  in  the 
opinion  of  Savage,  Ch.  J.,  it  was  thereupon 
ordered,  adjudged  and  decreed  that  the  assign- 
ment of  the  bank  stock  and  dividends  in  the 
pleadings  mentioned,  made  by  Edward  M.  L. 
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Kenney,  the  husband  of  the  respondent,  Eliza 
S.  Kenney.  to  the  appellant,  Richard  Udall, 
on  the  12th  day  of  December,  1818,  was  and  is 
subject  to  the  equity  of  the  respondent,  Eliza 
S.  Kenney,  to  an  adequate  settlement  and  pro- 
vision therefrom  ;  and  that  the  right  and 
equity  of  the  said  respondent  to  such  settle- 
ment and  provision,  out  of  the  said  bank  stock, 
remain  wholly  unimpaired  ;  and  that  the  de- 
cree of  the  Court  of  Chancery  made  in  this 
cause  on  the  10th  day  of  August,  1821,  so  far 
as  the  same  declares  such  equity  of  the  said 
respondent,  be,  and  the  same  is  hereby  af- 
firmed. But  inasmuch  as  it  appears  to  this 
court  that  the  appellant,  Richard  Udall,  was 
entitled,  under  the  orders  of  the  Court  of 
Chancery  *ref  erred  to  in  the  pleadings,  [*C11 
and  directing  the  dividends  of  the  said  stock 
to  be  paid  to  the  said  Edward  M.  L.  Kenney, 
and  afterwards  to  the  said  appellant  himself, 
to  receive  the  said  dividends  until  the  date  of 
the  said  decree  so  made  in  this  cause  by  the 
said  Court  of  Chancery — it  is  ordered,  ad- 
judged and  decreed  that  so  much  and  such 
part  of  said  decree  as  rescinds  the  said  orders, 
and  directs  the  dividends  on  the  said  stock 
which  were  received  since  the  said  lllh  day  of 
November,  1820,  and  prior  to  the  making  of 
the  said  decree,  to  be  paid  to  the  solicitor  for 
the  said  respondent,  be,  and  the  same  is  here- 
by reversed  ;  and  that  the  same  be  paid  to  the 
appellant.  And  it  is  further  ordered,  adjudged 
and  decreed  that  the  record  in  this  cause  be  re- 
mitted to  the  Court  of  Chancery  ;  and  that  it 
be  referred  to  one  of  the  masters  of  that  court, 
to  ascertain  and  report  as  to  the  fortune  and 
estate  of  the  respondent,  Eliza  S.  Kenney,  de- 
rived from  her  father,  Thomas  Hewitt,  or 
otherwise,  and  the  disposition  thereof  ;  and, 
generally,  as  to  the  property,  estate,  condition 
and  circumstances  of  the  said  Eliza  S.  Kenney 
and  her  husband,  Edward  M.  L.  Kenney,  at 
the  time  of  their  marriage,  and  also  at  the  time 
of  making  such  report ;  to  the  end  that  such 
competent  and  adequate  settlement  and  pro- 
vision may  be  made,  for  the  separate  use  and 
maintenance  of  the  said  respondent,  and  her 
children,  if  any  she  has,  or  may  have,  out  of 
the  aforesaid  bank  stock,  and  the  dividends 
which  accrued  thereon  after  the  said  decree, 
as  may  be  just,  regard  being  had  to  all  the  cir- 
cumstances of  the  case,  as  the  same  shall  ap- 
pear on  the  coming  in  of  such  report ;  and 
that  the  surplus,  if  any,  be  decreed  to  the  ap- 
pellant, &c. 
For  affirming,  24  ;  for  reversal,  3. 

Cited  in— 2  Paige.  304 :  4  Paipre,  74 :  6  Paijre,  369 ; 
Hoffm.,467;  13  Hun,  438;  18  Barb.,  162;  60  Barb.. 
302;  9  How.  Pr.,  280:  37  How.  Pr.,  245:  38  Cal.,  278; 
15  Mich.,  66;  31  Am.  Dec.,  259;  32  Am.  Dec.,  376;  9N- 
H.,  309. 


*W ALTER  F.    OSGOpD   ET   AL.,    [*612 
Plaintiffs  in  Error, 

THE  PRESIDENT  AND  DIRECTORS  OF 
THE  MANHATTAN  COMPANY,  De- 
fendant* in  Error. 

Acts  or  Admissions  of  Executors — Not  Evidence 
Against  Heirs  or  Devisees — Improper  Admis- 
sion of  Evidence  as  Ground  of  Reversal. 

A  petition  to  the  surrojrate  by  executors,  for  a 
sale  of  real  estate  of  their  testatrix,  accompanied 
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with  a  sworn  account  of  the  personal  estate,  is  not  j  bequests  to  Walter  F.  Osgood,  she  devised  the 

sjtea^^ffisss^ssss  s  i  ™d«e  °fthhevefai  rdf  p^0^1  tateT  *?  her 

certain  persons,  in  an  action  by  a  creditor  against  |  children,  the  defendants,   Martha  B.,  Juliana, 


, 

her  heirs  and  devisees,  seeking  to  show  that  such 
conveyances  were  voluntary  and  fraudulent,where- 


Walter  F.  and  Susan  K.  Osgood,  and  appoint- 


'  hands. 

Even  a  judgment  against  executors  is  not  evi- 
dence against  the  heir. 

To  make  the  confessions  of  one  nian  evidence 
against  another,  they  must  have  a  joint  interest  in 
possession. 

The  confession  of  a  grantor,  or  his  executors, 
after  the  grant,  are  not  admissible,  in  evidence,  to 
prejudice  the  rights  of  the  grantee. 

Whether  the  confession . of  one  of  a  corporation 
aggregate  be  evidence  against  the  company,  quaere. 

If  improper  evidence  be  given  in  the  court  be- 
low, though  it  be  merely  cumulative,  the  judgment 
will  be  reversed. 


Citations— 16  Johns.. 


1  Munf .,  437,  455,  456 ;  5 


Johns.,  413;  6  Johns.  Ch.,  360;  1  Hayw.,  397,  n.;  1 
Esp.  N.  P.,  135 ;  3  Johns.,  536 ;  10  Johns..  66 ;  11  East, 
578 ;  3  Day,  493 ;  6  Johns.,  267-269. 

ERROR  from  the  Supreme  Court.  The  ac- 
tion in  that  court  was  assumpsit,  by  the 
President  and  Directors  of  the  Manhattan  Co. 
against  Walter  Franklin  Osgood,  Edmund 
Charles  Genet  and  Martha  B.,  his  wife  ;  Sam- 
uel Osgood  and  Juliana,  his  wife ;  Susan  K. 
Osgood,  De  Witt  Clinton  and  Maria,  his  wife; 
John  L.  Norton  and  Sarah,  his  wife,  and  Han- 


The  testatrix  died  Oct.  8,  1814,  and  the  notes 
in  question,  which  afterwards  fell  due,  re- 
mained unpaid.  The  real  estate  devised  was 
heavily  incumbered  by  mortgages. 

A  variety  of  evidence  was  produced  at  the 
trial,  to  show  that  at  the  time  of  the  convey- 
ance to  her  daughters  Mrs.  Osgood  was  insolv- 
ent ;  and  for  that  purpose,  the  plaintiffs  also 
produced  the  petition  of  her  executors  to  the 
Surrogate  *of  the  City  and  County  of  [*614 
N.  Y.,  dated  Jan.  10,  1816,  stating  that  the 
personal  estate  of  the  testatrix  was  insufficient 
to  pay  her  debts,  and  requesting  the  aid  of  the 
surrogate  in  the  premises,  pursuant  to  the  stat- 
ute in  such  case  made  and  provided  ;  to  which 
was  attached  an  account  between  the  executors 
and  the  estate,  with  an  account  of  the  personal 
property  and  debts  of  the  testatrix,  omitting 
to  say  when  they  arose,  or  whether  due  when 
Mrs.  Osgood  conveyed.  These  accounts  were 
sworn  to  by  the  executors ;  but  before  any 
order  was  made  by  the  surrogate  upon  the  peti- 


Martha,  Juliana  j  tion,  they  declined  proceeding  further,  alleging 
he  declaration,  to  |  that  they  had  acted  under  a  misapprehension. 


nah  Clinton,  which  Walter, 

and  Susan,  were  alleged,  in  the  declaration, 

be  heirs  and  devisees,  and  Maria,  Sarah  and    The  admission  of  this  testimony  was  objected 

Hannah;  heirs   of  Maria  Osgood,   deceased,    to  on  the  part  of  the  defendants,  but  it  was  re- 


The  action  was  upon  two  promissory  notes,  the 
one  dated  July  25,  1814,  for  $6,000,  payable  at 
•90  days,  the  other  Aug.  10,  1814,  for  $500,  pay- 
able in  60  days,  both  indorsed  by  Maria  Os- 
good. The  memorandum  was  of  Oct.  Term, 
1815.  The  defendants,  De  Witt  Clinton  and 
Maria,  his  wife  ;  John  L.  Norton  and  Sarah, 
his  wife,  and  Hannah  Clinton,  pleaded  riens 
B 1 3*]  per  descent.  *and  the  plaintiffs  took 
judgment  of  assets  quando  acciderent.  The 
other  defendants,  Walter  F.  Osgood,  Edmund 
C.  Genet  and  Martha  B. ,  his  wife;  Samuel  Os- 
_good  and  Juliana,  his  wife,  and  Susan  K.  Os- 
good, pleaded  the  general  issue,  and  also,  as 
to  the  said  Walter,  Martha,  Juliana  and  Susan, 
/•tV/w  per  descent  or  devise,  to  which  the  plaint- 
iffs replied  assets  at  the  time  of  the  commence- 
ment of  the  suit  by  descent  and  devise.  The 
•cause  was  tried  before  the  late  Mr.  JusticeVan 
Ness,  at  the  N.  Y.  sittings,  in  Dec.,  1816. 

Samuel  Osgood,  the  elder,  was  seised  of  sev- 
eral houses  and  lots  of  land  in  the  City  of  N. 
Y..  and  made  his  will,  dated  Feb.  8,  1792,  by 


ceived  by  the  judge,  and  the  defendants  ex- 
cepted.  A  considerable  part  of  the  debts  of 
the  testatrix  consisted  of  indorsements  for  the 
accommodation  of  Walter  F.  Osgood. 

The  judge  charged  the  jury  strongl}-  in  favor 
of  the  plaintiffs  upon  the  point  whether  the 
deeds  from  Mrs.  Osgood  to  her  daughters  were 
voluntary,  fraudulent  and  void  as  to  creditors; 
and  the  estate  embraced  by  them  was,  conse- 
quently, as  to  the  plaintiffs,  assets  by  descent 
or  devise,  under  the  issued  joined  on  the  plea 
of  riens  per  descent  or  devise,  in  the  hands  of 
the  defendants,  who  were  parties  to  that  issue. 

The  jury  found  a  verdict  for  the  plaintiffs, 
on  which  the  court  below  gave  judgment,  in 
Jan.  Term,  1818  ;  and  the  cause  came  here 
upon  a  bill  of  exceptions,  containing  the  above 
point  upon  the  admission  of  evidence,  with 
others  which  it  is  not  necessary  to  notice. 

The  reasons  in  support  of  the  judgment  be- 
low were  rendered,  as  in  15  Johns.,  167-168, 
S.  C.  ;  1  Cow.,  65,  S.  C.,  upon  a  question  of 
amendment. 


which  he  devised  to  his  wife,  Maria  Osgood,  |      Afr.  .9.  Janes,  for  the  plaintiffs  in  error.  The 


<ill  the  estate,  both  real  and  personal,  of  which 
he  was  then  possessed,  or  might  be  possessed 
at  the  time  of  his  decease,  and  appointed  her 
sole  executrix.  He  afterwards  purchased  some 
lots  of  land  at  Greenwich,  and  died  Aug.  23, 
1813.  Maria  Osgood  was,  before  and  at  the 
time  of  his  death,  seised,  in  her  own  right,  of 
three  several  houses  and  lots  of  land,  situate  in 
Cherry  St.,  in  the  City  of  N.  Y.,  which  she 
conveyed  by  three  several  deeds,  bearing  date 
May  31,  1814,  in  consideration  of  love  and  nat- 
ural affection,  to  her  three  daughters,  the  de- 
fendants, Martha  B.,  Susan  K.  and  Juliana, 
respectively. 

Maria  Osgood  made  her  will  July  3.7,  1814, 
by  which,  after  several  specific  bequests  of 
money  and  chattels,  and  particularly  several 
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judge  decided  erroneously,  in  admitting  the 
petition  and  schedule  presented  to  the  surro- 
gate by  the  executors  of  Maria  Osgood,  as  com- 
petent evidence  to  show  that  she  was  indebted 
May  31,  1814,  and  also  (subsequently  to  that 
day)  at  the  time  of  her  death  ;  and  especially 
in  admitting  the  petition  *and  sched-  [*O1*> 
ule  as  evidence  against  those  who  haa  never 
signed,  or  in  any  way  admitted  or  recogni/ed 
them  as  true. 

In  chancery,  the  answer  of  one  defendant 
will  not  be  listened  to  as  evidence,  even  against 
his  co-defendant.  This  is  upon  a  principle 
which  applies  with  much  greater  force  here, 
where  admissions  out  of  court,  by  third  per- 
sons, not  parties,  are  insisted  upon  as  taking 


away  the  rights  of  these  grantees. 


/'//<!'/(  J>     V. 
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Dey,  5  Johns.,  412;  Grant  v.  U.  8.  Bank,  1 
Cai.  Cos.,  121 ;  Leeds  v.  Mar.  Ins.  Co.,  2  Wh., 
380.  The  answer  of  a  minor  by  his  guardian 
is  never  received  as  evidence  against  the  form- 
er ;  nor  will  the  confession  of  one  partner  im- 
plicate another,  unless  made  during  the  con- 
tinuance of  the  joint  business,  and  in  relation 
to  the  partnership  estate.  The  petition  and 
schedule,  though  sworn  to,  were  no  more  than 
a  mere  ex  parte  deposition  ;  and  it  is  a  most 
dangerous  relaxation  of  the  rules  of  evidence, 
to  say  that  this  shall  be  evidence  against  a 
stranger.  What  connection  is  there  between 
executors  and  heirs  which  makes  the  acts  of 
the  former  evidence  against  the  latter?  Their 
rights  and  liabilities  are  entirely  distinct.  Jack- 
son v.  Hoag,  6. Johns.,  59.  In  Mason's  Devi- 
zee*  v.  Peters'  Admrs.,  1  Munf.,  437,  it  was  de- 
cided that  even  a  judicial  recovery  against  an 
executor  is  no  evidence  against  a  devisee  or 
heir.  Is  a  mere  admission  of  higher  authority 
than  a  judgment  at  law,  upon  the  very  ques- 
tion in  dispute  ?  True,  as  against  the  execu- 
tors themselves,  the  evidence  would  be  admis- 
sible ;  but  it  cannot  be  so  against  a  mere 
stranger  ;  nor  would  the  admission  of  one  co- 
heir be  evidence  against  another  who  should 
be  party  in  the  very  suit  where  it  was  offered, 
unless  both  should  be  so  connected  in  the 
pleadings  as  to  be  incapable  of  severance.  Be- 
side, what  renders  the  decision  in  this  case 
more  strikingly  erroneous  is,  that  Walter  F. 
Osgood,  one  of  the  executors  who  petitioned, 
was  interested  to  charge  the  real  estate  con- 
veyed. 

Again  ;  this  petition  and  schedule  were  not 
the  highest  evidence  which  the  nature  of  the 
case  admitted.  The  original  evidences  of  debt 
should  have  been  produced  ;  and  why  not  file 
a  bill  of  discovery,  and  ask  the  heirs  them- 
616*]  selves  *for  the  amount  of  the  debts, 
instead  of  relying  on  the  acts  of  strangers  ? 
Johnson  v.  Beardslee,  15  Johns..  3,  was  relied 
upon  by  the  court  below  ;  but  the  promise  of 
executors,  who  were  also  heirs,  was  there  re- 
ceived merely  to  take  the  case  out  of  the  Statute 
of  Limitations.  It  is  well  settled  that  evidence 
will  be  received  to  take  a  case  out  of  the  statute, 
which  is  too  slight  to  establish  a  debt.  Phil. 
Ev..  192;  15  East,  34,  35,  and  4  Johns.,  461, 
are  also  relied  upon  ;  but  these  authorities  do 
not  apply.  It  may  be  that  where  there  is  a 
joint  interest,  a  declaration  by  one  is  evidence 
against  all  who  are  parties  to  the  suit  in  which 
it  is  offered  ;  that  is  to  say,  where  they  all  con 
stitute  one  person.  Where  there  is  a  privity, 
or  a  joint  demise,  or  the  plea  of  the  defendants 
admits  a  joint  demand,  perhaps  the  same  rule 
applies.  The  authorities  cited  by  the  court  will 
support  a  class  of  cases  where  a  witness  makes 
a  declaration  against  his  interest,  and  dies. 
You  may  then  give  it  in  evidence  ;  but  even 
this  is  limited  to  a  case  where  he  could  testify 
to  the  fact,  if  alive.  No  excuse  but  death  will 
then  answer.  Absence,  sickness,  &c.,  will  be 
unavailable.  The  principle  of  these  authori- 
ties has  no  application  to  the  present  question. 

Mr.  J.  V.  Henry,  for  the  defendants  in  error. 
The  petition  and  schedule  objected  to  were  the 
act  of  Maria  Osgood's  executors.  She  is  the 
person  under  wjiom  the  defendants  claim;  and 
her  executors,  appointed  by  her,  were  acting 
within  the  sphere  of  their  official  duty,  recog- 
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nized  and  required  of  them  by  the  Statute  (1 
R.  L.,  450.  451,  sec.  22).  They  had  power,  by 
this  Statute,  to  obtain  a  surrogate's  order,  and 
sell  this  very  real  estate  which  the  defendant* 
complain  was  affected  by  their  act.  As  the- 
personal  representatives  of  the  testatrix,  they 
rendered  an  account  of  her  debts  with  a  view 
to  a  payment  of  her  creditors.  They  confined 
themselves  to  the  personalty,  and  in  this  view 
their  acts  are  the  most  satisfactory  evidence  of 
what  she  owed.  No  person  could  perform  this 
duty  except  the  executors,  and  for  this  purpose- 
they  stood  in  her  place.  Suppose  we  had  of- 
fered to  show  an  oral  admission  of  the  execu- 
tors, that  when  Mrs.  Osgood  *executed  [*61  7 
this  conveyance  she  was  indebted  to  the  Man- 
hattan Co.  110,000.  Would  not  this  evidence- 
be  admissible  ?  Recollect  it  was  not  offered 
to  charge  the  defendants  below  directly  with  a 
debt,  but  to  establish  the  collateral  fact  of  in- 
solvency ?  One  of  the  executors,  Walter  F. 
Osgood,  and  Mrs.  Genet,  the  wife  of  another; 
and  Juliana,  the  wife  of  Samuel  Osgood,  were 
also  devisees,  having  a  common  interest  with 
the  other  defendants,  in  the  land  ;  and  their 
acts  were  received  merely  as  evidence,  prima 
facie,  that  Mrs.  Osgood  was  indebted — nothing 
more.  We  are  asked,  why  not  file  a  bill  of 
discovery  ?  For  what  end  ?  Had  we  done  this, 
we  should  have  been  referred  to  the  surrogate's 
office.  Mason's  Devisees  v.  Peter's  Adm'rs,  1 
Munf.,  437,  does  not  apply  ;  because,  in  that 
case,  the  judgment  was  offered  as  direct  and 
conclusive  evidence  to  charge  the  realty.  Here 
it  was  merely  one  item  in  the  proof  to  show 
the  intent  of  the  conveyance.  It  was  not  to- 
charge  the  defendants  with  a  debt,  though  this 
might  be  the  consequence  of  establishing  the- 
f  raudulent  intent.  Several  analogous  cases  are 
cited  in  1  Phil.  Ev.,  191-193.  Among  these- 
are  the  entries  and  declarations  of  deceased 
persons.  The  signing  a  bill  of  lading  by  a 
master  of  a  vessel,  is  admissible  to  charge  the 
insurer,  at  the  suit  of  the  consignee.  Hadd<w 
v.  Parry,  3  Taunt.,  303.  So  declarations  by  a 
person  having  a  joint  interest  with  the  party  (1 
Phil.  Ev.,  72,  2  Am.  ed.),  or  by  a  rated  par- 
ishioner upon  a  question  of  settlement,  are  ad- 
missible. The  King  v.  The  Inh.  of  Hardwick^ 
11  East.  578  ;  Gilb.  Ev.,  59,  Lond.  ed.,  1791, 
note  v,  states  a  case  of  covenant  against  two  de- 
fendants, and  the  affidavit  of  one  was  received 
as  evidence  against  both.  Suppose  a  partner 
of  the  ancestor  should  acknowledge  a  debt  due 
from  the  firm — would  not  this  be  clearly  ad- 
missible in  evidence  against  his  heirs  or  per- 
sonal representatives  ?  The  objection,  how- 
ever, if  it  prevails,  will  merely  be  the  founda- 
tion of  a  new  trial. 

Mr.  Talcott,  At!y  Gen.,  in  reply.  It  is  not 
disputed,  that  in  order  to  charge  these  defend- 
ants, it  was  necessary  to  show  that  the  ancestor- 
was  insolvent  when  she  conveyed;  *or,  [*618 
at  any  rate,  so  much  in  debt  as  to  authorize  an 
inference  of  fraud.  This  was  clearly  necessary, 
to  warrant  the  court  in  setting  aside  a  convey- 
ance to  the  children.  To  support  this  allega- 
tion, a.statement  signed  by  the  executors,  one 
only  of  whom  is  a  devisee  and  heir,  is  pro- 
duced. The  petition  is  dated  in  May,  1816, 
and,  at  the  close,  a  list  of  debts  is  given,  with- 
out a  single  date  by  which  to  determine  whether 
they  arose  before  or  after  the  alienation.  Yet 
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it  was  received  to  prove  an  indebtedness,  not  at 
the  time  when  the  inventory  was  made  (for  this 
was  utterly  immaterial),  but  that  the  grantor 
was  insolvent  two  years  before.  Upon  what 
principle,  if  admissible  at  all,  can  this  schedule 
be  received  to  make  her  indebted  in  1814,  when 
she  conveyed  ? 

But  it  was  not  admissible  for  any  purpose 
against  the  defendants  below  ;  and  if  so,  no 
matter  what  other  evidence  was  given— there 
must  be  a  new  trial.  Marquand  v.  Webb,  16 
Johns.,  89. 

In  the  first  place,  it  was  not  the  best  evidence. 
The  creditors  themselves  should  have  been 
called,  and  the  proper  documents  produced  and 
proved  by  witnesses,  to  establish  the  debts 
where  there  were  such.  The  executors  did  not 
know  what  the  debts  were.  They  had  prob- 
ably been  told  that  they  were  so  much;  but,  on 
oath,  the  creditors  might  not  have  sworn  to  it. 

Again;  it  is  enough  that  the  suit  was  against 
heirs  and  devisees,  but  the  acknowledgment 
by  executors ;  and  the  question  is,  not  whether 
one  may  charge  property,  by  his  confession, 
in  which  he  is  interested,  but  property  in  which 
he  has  no  manner  of  interest.  It  is  said  that 
the  evidence  was  not  to  charge  the  defendants 
with  a  debt ;  but  this  is  a  mistake.  It  was  to 
make  them  liable  in  every  sense  of  the  word. 
Even  their  persons  were  to  be  made  liable  to 
a  ca.  sa.  It  is  also  said  these  executors  were 
acting  in  reference  to  personal  property,  and 
hence  their  acts  did  not  affect  the  realty.  We 
complain  that  their  acts  were  made  to  have 
the  latter  effect.  The  decision  of  the  court 
below  puts  it  in  their  power  to  charge  the 
realty,  and  they  have  done  so.  The  case  of 
Mason's  Devisees  v.  Peter's  Adm'rs,  1  Munf., 
437,  is  conclusive.  So  far  as  the  cases  cited 
<J19*]  *from  Phillips  apply,  they  are  not  dis- 
puted ;  but  how  is  it  to  be  shown  that  Samuel 
Osgood  or  Genet  were,  in  the  least,  interested? 
True,  they  intermarried  with  heirs  or  devisees; 
but  they  could  not  confess  away  their  wives' 
rights.  Walter  F.  Osgood  is,  in  fact,  interested, 
to  have  the  conveyances  set  aside  at  the  suit  of 
creditors,  as  it  would  relieve  him  from  the 
heavy  incumbrances,  by  mortgage,  upon  the 
lands  devised  to  him  as  one  of  the  residuary 
devisees.  Indeed,  he  gets  nothing  by  the  will 
unices  the  conveyances  are  avoided. 

But  it  is  not  true  that  the  confession  of  one 
will  bind  another,  because  the  one  happens  to 
be  interested.  How  is  this  with  regard  to  joint 
trespassers,  who  have  an  equal  interest?  Clearly, 
one  cannot  confess  away  the  other's  rights.  So 
of  a  promissory  note,  signed  by  two  jointly  ; 
tlic  admission  of  one  will  not  charge  the  other. 
So  the  admission  of  an  indorser,  though  against 
hi*  interest,  is  not  evidence  to  charge  the  maker. 
Ifeininf/n  v.  R»binwn,  Barn.,  436,  3d  ed.  But 
it  is  said  that  the  confession  of  one,  having  a 
joint  interest,  is  evidence  against  another  hav- 
ing the  same  interest.  If  so,  you  must  first 
show  that  such  a  joint  interest  exist.  This  de- 
pends here  upon  the  conveyances  being  void, 
I  to  establish  which  the  evidence  was  offered  ; 
and  the  proposition  to  admit  it  is  a  perfect 
pKiitw  principii.  Muoers  v.  White,  6  Johns.  Ch., 
360.  is  all  fours  with  this  case.  The  Statute  of 
Limitations  was  set  up  by  the  defendants. who 
were  executors  and  devis'ees;  but  the  evidence 
was,  that  one  of  the  executors,  as  such,  had  ac- 
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knowledged  the  debt  within  six  years.  This 
was  overruled  by  the  Chancellor,  as  the  suit 
was  to  affect  the  real  estate.  He  said,  even  as 
to  the  Statute  of  Limitations,  that  the  execu- 
tor, as  such,  could  do  no  act  to  waive  it  as  be- 
tween the  creditor  and  the  heir.  6  Johns  Ch., 
373.  In  this  case,  the  evidence  was  admitted, 
not  merely  to  take  the  estate  from  heirs  and 
devisees.but  from  grantees.  No  matter  whether 
the  grantee  be  a  child  of  the  grantor,  or  a 
stranger.  The  principle  is  the  same.  It  is  still 
a  question  whether  an  executor  can  make  an 
acknowledgment  having  a  retroactive  effect  to 
take  the  estate  away  from  a  grantee. 

*  Again  ;  suppose  Mrs.  Osgood  alive.  [*62O 
Could  she  herself  confess  away  the  estate 
granted?  No.  This  is  clear,  not  only  upon 
principle  but  authority.  Phoenix  v.  Dey,  5 
Johns.,  412.  Why  so  ?  A  contrary  rule  would 
place  the  grantee  in  the  power  of  the  grantor 
at  any  distance  of  time,  and  under  any  change 
of  circumstances.  This  is  a  conclusive  answer, 
in  itself.  In  Arnold  v.  Bell,  1  Hayw.,  897,  in 
note,  there  was  an  attempt  of  this  kind.  The 
confessions  of  the  grantor,  made  after  the 
grant  were  offered  in  evidence  :  but  overruled 
on  the  ground  that,  though  evidence  against, 
himself,  they  were  not  so  against  anybody  else. 
If  he  cannot  make  the  confession  himself,  it  is 
very  clear  that  he  cannot  delegate  the  power 
of  doing  it  to  his  executors. 

Even  an  acknowledgment  of  record  by  one 
joint  promisor  is  not  evidence  against  another. 
Grey  v.  Palmers,  1  Esp.  N.  P.,  135.  One  co- 
partner cannot  bind  another  by  his  confession 
that  they  were  partners  ( Whitney  v.  Ferris*,  10 
Johns.,  66)  ;  nor  by  striking  a  balance  after  a 
dissolution.  Hackley  v.  Patrick,  3  Id.,  536; 
Smith  v.  Ludlow,  6  Id.,  267.  The  King  v. 
Hardwick,  11  East,  578,  went  on  peculiar 
grounds.  A  rated  parishioner  made  the  con- 
fession which  was  admitted  against  the  parish, 
and  Ld.  Ellenborough  said  he  was  substantially 
a  party  to  the  suit,  and  it  was  like  receiving  the 
admission  of  one  of  an  aggregate  company  or 
corporation.  Even  this  doctrine  has  been  de- 
nied by  very  respectable  authority.  President, 
dec. ,  v.  Hart,  3  Day,  493.  But  whether  the  case 
cited  on  the  other  side  be  law  or  not,  it  has  no 
resemblance  to  the  present  one. 

The  admission  of  this  evidence,  then,  being 
erroneous,  as  observed  by  the  gentleman,  a 
venire  de  noro  must  issue. 

SUDAM,  Senator.  One  of  the  questions  pre- 
sented for  the  consideration  of  the  court,  is, 
whether  the  petition  to  the  surrogate  by  the 
executors  of  Mrs.  Osgood,  stating  that  the 
personal  estate  of  the  deceased  was  insufficient 
to  pay  her  debts,  and  requesting  the  aid  of  tin- 
surrogate  in  the  premises,  pursuant  to  the 
statute,  &c. ,  to  which  was  annexed  a  statement 
*of  her  personal  effects,  sworn  to  by  [*($U  1 
the  executors  was  properlv  admitted  by  the 
judge  at  the  circuit,  as  evidence  of  her  insolv- 
ency at  the  time  she  executed  to  her  daughters 
the  deeds  of  the  lots  in  Cherry  St.  This  tes- 
timony was  admitted  by  the  judge  who  pre- 
sided at  the  circuit  ;  and  his  decision  was  con- 
firmed by  the  Supreme  Court.  It  now  conies 
to  this  court  on  a  bill  of  exceptions  to  his 
opinion  on  this  and  other  points. 

Having  myself  arrived  at  the  conclusion  that 
this  evidence  should  not  have  been  received,  it 
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•will  betrorrecessary  for  me  to  consider  the  other 
points  in  this  cause. 

In  order  to  make  out  their  case,  the  plaint- 
iffs below  were  bound  to  show  affirmatively, 
•that  the  defendants  were  the  heirs  and  devisees 
•of  Mrs.  Osgood.  To  do  this,  they  were  com- 
ipollable  to  make  out,  in  proof,  that  the  volun- 
tary conveyances  to  her  daughters  were  void 
Hinder  the  Statute  to  Prevent  Fraudulent  Con- 
veyances, as  to  creditors,  by  reason  of  her  in- 
solvency when  she  executed  the  deeds  ;  and 
•the  petition  and  schedule  were  offered  asprima 
facie  evidence  of  this. 

It  will  be  recollected  that  this  petition  was 
never  acted  on  ;  and  that  the  executors  declined 
proceeding  upon  it,  on  the  ground  that  they 
had  made  it  out  under  a  misapprehension.  The 
.statement  of  the  debts  offered  to  the  surrogate 
•did  not  specify  the  time  when  they  were  con- 
tracted ;  so  that  we  cannot,  from  this,  decide 
whether  they  arose  before  or  after  the  convey- 
ances were  executed  :  and  it  was  made  by  per- 
sons having  only  an  interest  in  right  of  their 
wives,  in  the  premises  in  question,  except 
Walter  F.  Osgood,  who  was,  in  fact,  interested 
to  avoid  his  mother's  conveyance. 

It  is  well  settled  that  if  improper  evidence 
be  given,  although  it  may  be  cumulative  only, 
the  judgment  must  be  reversed  ;  for  we  cannot 
say  what  effect  such  evidence  may  have  had 
on  the  minds  of  a  jury.  Marquand  v.  Webb, 
16  Johns.,  89.  This  evidence  should  not,  in 
my  opinion,  have  been  admitted,  at  all,  against 
either  the  heirs  or  devisees,  admitting  that  the 
insolvency  of  Mrs.  Osgood,  at  the  time  of  exe- 
cuting the  deeds,  rendered  them  void  as  to 
creditors.  Upon  this  point,  I  do  not  mean  to 
<522*]  give  an  opinion  ;  but  the  acts  *of  exec- 
utors ought  not  to  bind  heirs  or  devisees, .un- 
less in  the  case  of  an  actual  decree  of  sale  by 
the  surrogate.  In  the  present  case,  too,  the 
executors  themselves,  after  presenting  the  peti- 
tion declined  acting  upon  it.  Under  such  cir- 
cumstances, especially,  the  petition  and  sched- 
ule should  not  be  received  against  the  heirs 
and  devisees ;  and  particularly  in  this  case, 
where  it  goes  to  charge  them  personally  with 
the  debt  of  the  ancestor.  The  form  of  entering 
judgment  for  the  plaintiffs  below,  whether 
against  the  lands  of  the  ancestor,  or  against  his 
land  and  the  person  of  the  defendants,  cannot 
alter  our  decision. 

Even  a  judgment  against  an  executor  is  no 
evidence  against  the  heir.  Mason's  Devisee  v. 
Peters'  Admr.,  1  Munf.,  437,  455,  456.  If  this 
is  inadmissible  against  the  heir,  merely  to  fix 
the  amount  of  the  demand,  upon  what  princi- 
ple can  it  be  said  that  an  ex  parts  statement  by 
executors  (though  under  oath)  shall  be  evidence 
for  a  much  more  important  purpose  ;  to  avoid 
a  conveyance  of  real  estate,  and  charge  the 
persons  and  estates  of  heirs  and  devisees  as 
upon  a  false  plea. 

It  was  the  duty  of  the  plaintiffs  below  sub- 
stantially to  make  out  their  case,  before  the 
defendants  could  be  called  upon  for  their  de- 
fense ;  and  to  effect  this,  it  was  necessary  for 
them  to  prove  that  the  conveyances  by  Mrs. 
Osgood  to  her  daughters  were  void.  Could 
this  be  done  by  admissions  of  executors,  or  any 
other  persons  who  were  not  grantees  ?  I  think 
not.  Mrs.  Osgood's  own  confessions,  after  she 
biid  executed  the  deed  to  her  daughters  could 
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not  have  been  admitted.  Phcmix  v.  Dey,  5 
Johns.,  412.  And  it  will  be  contended  thai 
executors,  named  in  her  will,  can  makean  ad- 
mission of  more  effect  than  her  own  ?  It  ap- 
pears to  me  this  point  is  settled  by  the  opinion 
of  the  late  ChaneeUor  in  Mootr»  r.  White,  6 
Johns.  Ch.,  360,  and  Arnold  v.  BeUr  1  Hayw 
397,  note. 

It  will  be  recollected  that  the  conveyance* 
to  the  daughters  were  ro  severally.  There 
could,  therefore,  be  no  j«int  interest  i»  them 
till  they  were  avoided.  To  accomplish  this, 
any  acts  done  by  the  executors,  without  the 
concurrence  of  the  devisees,  could  not  be  nsr»l 
as  evidence  upon  any  principle.  *To  [*623 
warrant  receiving  the  admissions  of  on«  in 
prejudice  of  another,  they  must  have  a  joint 
interest  in  possession,  not  a  mere  community 
of  interest.  Grey  v.  Palmer*,  \  Esp.  N.  P.,  135; 
Hackley  v.  Patrick,  3  Johns.,  536  ;  Smith  v. 
Ludlow,  6/d,  267;  Whitney  v.  Ferriss,\QId.,W. 

The  case  cited  at  the  bar,  of  The  King  v. 
Hardwiek,  11  East,  578,  does  not  affect  the 
question.  There  the  admission  of  a  parish- 
ioner, liable  to  be  assessed  for  taxes,  was  re- 
ceived, on  the  ground  that  the  parish  was  an 
aggregate  company  of  which  he  was  a  mem- 
ber. Beside,  I  think  the  ground  upon  which 
that  case  was  put  very  questionable,  at  l«ast ; 
and  I  find,  that  in  Conn.,  it  has  been  directly 
overruled  as  to  a  corporation  aggregate.  Hart- 
ford Bank  v.  Hart,  3  Day,  493. 

On  the  whole,  I  am  of  opinion  that  the  evi- 
dence was  improperly  admitted  ;  that  the  judg- 
ment must,  therefore,  be  reversed  ;  and  the 
record  be  remitted,  and  a  venire  de  no/to  issue 
from  the  court  below. 

The  Court  being  unanimously  of  this  opin- 
ion, it  was  thereupon  ordered,  adjudged  and 
decreed  that  the  judgment  of  the  Supreme 
Court  be  reversed,  with  costs  in  error,  to  be 
taxed,  for  the  plaintiff  ia  error ;  and  that  the 
transcript  be  remitted  to  the  said  Supreme 
Court,  and  that  the  said  court  award  a  venire 
facias  de  novo 

SANFORD,  Chancellor,  being  a  stockholder  in 
the  Company,  gave  no  opinion. 

Criticised— 12  Wend.,  41. 

Cited  in— 6  Cow.,  455 ;  8  Cow.,  708,  751 ;  5  Wend.,  46 
8  Wend.,  16;  18  Wend.,  503;  1  Paige,  36;  8  Paijre,  144; 
10  Paijre,  368;  1  N.  Y.,  522;  26  N.  Y.,  278;  29  N.  Y.. 
503;  a5  N.  Y.,  59;  45  N.  Y.,  3,804  ;  47  N.  Y.,  188 ;  2  Lans.,  . 
172 ;  10  Hun,  473 ;  15  Hun,  547  ;  4  Barb.,  535  ;  5  Barb.. 
407 ;  7  Barb..  587 :  8  Barb.,  534 ;  16  Barb.,  544;  26  Barb., 
362;  32  Barb.,  34;  48  Barb.,  329;  3  Abb.  Pr.,  158;  2 
Abb.  N.  S.  388:  2  Hall.  50  ;  1  Duer,  431 ;  6  Duer.  146; 
3  Bos.,  516 ;  2  Daly,  163 ;  1  Bradf .,  15 ;  3  Bradf ..  243 ;  1 
Redf .,  327 ;  3  Co.  R.,  245 ;  2  Wood  &  M.,  153 :  see  3g 
Cal.,  283. 284 ;  99  Mass.,  129 ;  87  Pa.,  455 ;  22  Am.  Dec., 
610,  611 ;  49  Am.  Dec.,  351. 


PETER  THALLHIMER,  Plaintiff  in  Error, 

v. 
GEORGE   BRINCKERHOFF,  Defendant  in 

Error. 

Champerty  and  Maintenance —  What  Interest  will 
Render  Maintenance  Lawful — Relationship 
between  Suitor  and  Maintairior — History  and 
object  of  Laws  against  Champerty,  &c.  — Form 
of  Action — Parlies. 


NOTE.— Champerty  and  maintenance— Offense  of 
Compare  Van  Dyck  v.  Van  Beuren,  1  Johns.,  345 
note ;  2  Parson's  on  Contracts,  765. 

Parties  in  equity.  See  Hickock  v.  Scribner,  '• 
Johns,  Cas.,  311,  note. 
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H  T  who  claimed  land  as  heir  at  law  of  his  father, 
and  who  was  about  to  commence  suits  to  recover 
the  possession  of  it,  entered  into  an  agreement  with 
the  plaintiff,  who  had  married  his  sister,  by  which 
he  covenanted  in  consideration  of  the  premises,  &c., 
to  convey  to  the  plaintiff  the  one  fourth  part  of  the 
propert y  which  should  be  recovered :  and  the  plaint- 
iff in  consideration  of  such  covenant,  &c.,  prom- 
ised H.  T.  to  pay,  bear  and  sustain  the  one  half  of 
624*1  all  the  expenses  which  might  occur  *in  the 
prosecution  of  the  intended  suits,  &c.  The  defend- 
ant w  ho  drew  the  agreement,  and  subscribed  it  as 
a  witness,  as  attorney  of  H.  T.,  and  the  plaintiff 
brought  actions  of  ejectment  against  the  persons  in 
possession  of  the  land  :  and  afterwards,  by  virtue  of 
a  power  of  attorney  from  H.  T.,  for  that  purpose, 
but  without  the  knowledge  of  the  plaintiff,  com- 
promised with  the  tenants,  and  received  from  them 
a  large  sum  of  money. 

In  an  action  of  aasumpatt  for  money  had  and  re- 
ceived to  the  use  of  the  plaintiff,  brought  by  him  to 
recover  one  fourth  part  of  the  money  so  received  by 
the  defendant:  held,  that  the  agreement  between 
the  plaintiff  and  H.  T..  was  valid,  and  not  illegal  and 
void  within  the  provisions  of  the  Act  to  Prevent 
and  Punish  Champerty  and  Maintenance  (sess.  24, 
ch.  87:  1  R.  L.,  172),  and  that  the  plaintiff  could, 
therefore,  recover  against  the  defendant. 

Held,  also,  that  general  inclebitatus  assumi)Sit  for 
money  had  and  received  was  the  proper  form  of  ac- 
tion. 

Held,  also,  that  the  non-joinder  of  H.  T.  was  no 
objection. 

History  of  the  law  in  relation  to  champerty,  main- 
tenance "and  barratry. 

It  was  a  principle  of  the  common  law  that  a  chose 
in  action  could  not  be  transferred  ;  but  this  is  now 
reversed :  though  at  this  day  a  part  of  a  chose  in  ac- 
tion cannot  be  transferred. 

The  common  law  rule  never  prevailed  in  courts 
of  equity. 

To  maintain  the  suit  of  another,  is  unlawful,  un- 
less the  person  maintaining  has  some  interest,  in 
the  subject  of  the  suit,  distinct  from  what  he  may 
acquire  by  the  agreement  to  maintain,  or  is  con- 
nected with  the  suitor  in  some  social  relation ;  but 
where  one  has  such  an  interest,  whether  it  be  great 
orsmall,  vested  or  contingent,  certain  or  uncertain, 
he  may  maintain.  So,  where  there  is  consanguinity 
or  affinity  between  the  suitor  and  him  who  gives  aid 
to  the  suit,  the  latter  may  maintain. 

The  relation  of  landlord  and  tenant,  master  and 
servant,  acts  of  charity  to  the  poor,  and  the  exer- 
cise of  the  legaj  profession,  are  also  cases  in  which 
it  is  not  unlawful  to  maintain. 

The  law  against  champerty,  &c.,  were  intended  to 
|in-\i-nt  the  interference  of  strangers  having  no 
pretense  of  right  in  the  subject  of  the  suit,  and 
standing  in  no  relation  of  duty  to  the  suitor. 

The  above  rules  and  exceptions  extend  both  to 
champerty  and  maintenance— the  latter  being  the 
generic  term,  including  champerty,  which  is  main- 
ti'iwnce  in  a  particular  form,  viz. :  upon  a  contract 
to  divide  the  subject  of  the  suit. 

A  husband  whose  wife  may,  by  possibility,  be  heir 
of  one  who  claims  land,  may  maintain  the  suit  of 
the  claimant,  brought  to  recover  the  land,  upon  an 
agreement  to  have  part  of  the  land. 

Citations—*  Inst.  tit.  16 ;  2  Code,  tit.  59 :  5  Dig. 
tir.l,7»;  4  Inst.  tit.  1-33 ;  Huber.  Praelect.,  457, 1478; 
Wood's  Civ.  Law,  341 :  4  Bl.  Co:n.,  1S> ;  1  Leon.,  167 : 
Co.  Litt.,  114  a ;  4  D.  &  E.,  340,  341 :  Stat.  32  H.  VIII. 

ERROR  from  the  Supreme  Court,  upou  a 
bill  of  exceptions.  Judgment  was  ren- 
drrrd  for  the  defendant  below,  who  was  also 
the  defendant  in  this  court,  upon  facts  which 
••in-,  to  every  material  purpose,  detailed  in  the 
<»-.">*]  report  of  the  *same  cause,  as  it  came 
lief  ore  the  Supreme  Court  (20  Johns.,  386)  in 
Jan.  Term,  1823. 

Mr.  S.  O.  Huntington.  for  the  plaintiff  in 
error  : 

1.  The  agreement  between  Teller  and  the 
plaintiff  was  legal  and  binding  upon  the  parties. 
The  objection  is,  that  the  plaintiff  was  guilty 
of  maintenance  or  champerty,  by  the  act  of 
entering  into  it,  and  that  it  is",  therefore,  void. 
Maintenance  is  defined  to  be  an  officious  in- 
termeddling in  a  suit  that  no  way  belongs  to 
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one,  by  maintaining  or  assisting  either  party 
with  money  or  otherwise,  to  the  disturbance  of 
the  community,  by  stirring  up  suits.  4  Bl. 
Com.,  134, 135  ;  3  Burn., «/.  116  ;  2  Chit.  C.  L., 
233,  note  a  ;  5  Com.  Dig.,  16,  Maintenance,  A. 
Champerty  is  a  specie  of  maintenance,  being  a 
bargain  with  a  plaintiff  or  defendant  to  divide 
the  land  or  other  matter  sued  for,  between 
them,  if  they  prevail  at  law.  3  Burn.,  J.,  116  ; 
4  Bl.  Com.,  134, 135  ;  2  Chit.  C.  L.,  223,  note  a  ; 
5Com.  Dig.,  16,  Maintenance,  A,  1,  2.  If  3  man 
have  any  interest  in  the  subject  of  the  agree- 
ment about  which  the  suit  is  to  be  brought  or 
is  depending,  this  is  not  maintenance,  be  the 
interest  never  so  remote.  Hawk.  P.  C.,  B.  1, 
1  ch.  83,  sees.  1,  13,  17,  18,  21,  22  ;  Wickham  \. 
Conklin,  8  Johns.,  220  ;  3  Burn.,  J.,  117  ;  Bac, 
Abr. ,  Maintenance,  B. 

Here  is,  we  contend,  such  an  interest  in  the 
plaintiff  as  legally  entitled  him  to  make  this  ar- 
rangement. Teller  admitted,  by  his  agreement, 
under  seal,  that  the  plaintiff  intermarried  with 
his  sister,  and  had  an  equitable,  though  not  a 
legal  interest  in  the  subject  of  the  agreement  ; 
that  this  interest  in  the  plaintiff  was  a  conse- 
quence of  the  marriage.  No  such  interest  could 
have  been  communicated, unless  there  had  been, 
at  least,  an  equitable  one  in  the  wife.  Our  case, 
then,  is  made  out  by  the  agreement  itself,  which 
must  be  taken  as  conclusive  between  the  par- 
ties, and  upon  all  claiming  under  them.  1  Phil. 
Ev.,  355,  2d  Am.  ed. 

The  plaintiff,  then,  having  an  interest,  all  the 
authorities  agree  that  he  may  maintain  the 
action.  The  extent  of  the  interest  is  nowhere 
made  the  criterion j  2  Roll.  Abr.,  115  ;  Bro. 
Abr. ,  Maintenance,  pi.  7, 14,  17.  Nor  is  it  neces- 
sary *that  the  interest  should  be  vested  [*C>2<> 
or  certain — a  contingent  interest  is  enough.  2 
Roll.  Abr.,  117;  1  Hawk.  P.  C.,  B.  1,  ch.  83, 
sees.  13,  14. 

The  case  states  that  Thallhimer  married  the 
sister,  not  a  sister  of  Teller,  thus  implying,  in 
terms,  that  she  was  his  only  sister  ;  nor  is  there 
evidence  that  he  had  any  other.  He  having  no 
children  (and  it  is  not  shown  that  he  had  any) 
she  was  the  next  heir.  Being  the  next  heir,  or 
one  of  the  next  heirs,  her  husband  had  a  clear 
right  to  contract.  Indeed,  a  mere  possibility 
of  future  interest  is  enough.  15  Vin.,  162, 
Maintenance,  H  ;  1  Hawk.,  B.  1,  ch.  83,  sees. 
13,  14  ;  Id.,  ch.  84,  sec.  19  ;  Bro.,  Maintenance, 
15,  18;  1  Bac.  Abr.,  576,  tit.  Champerty;  2 
Inst.,  563,  564. 

2.  But  if  the  agreement  were  illegal,  the  de- 
fendant cannot  take  advantage  of  it.  Teller.* 
having  acted  under  the  agreement,  has  no  right 
to  object  ;  and  if  so  with  him,  it  is  the  same 
with  the  defendant,  who  acts  under  him,  and 
is  bound  by  the  relation  of  attorney.  He  can 
do  nothing  except  what  Teller  authorizes  him 
to  do.  Suppose  that,  at  the  circuit,  the  de- 
fendant's counsel  had  set  up  the  Statute  of  Lim- 
itations, but  the  defendant  himself  had  risen 
and  told  them  to  waive  this,  and  declined  all 
advantage  from  it  ;  would  not  the  counsel 
have  been  bound  by  his  acts  ?  Certainly  To 
defend  upon  such  ground,  they  must  maintain 
an  authority  to  do  it,  derived  from  theirelient. 
So  with  the  defendant  here.  He  should  have 
shown  that  bis  client  authorized  him  to  with- 
hold from  us  our  just  due  upon  the  agree 
rnent — that  Teller  pbjects  to  our  recovery,  and 
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authorizes  him  to  do  so.  He,  for  aught  that 
appears,  is  willing  that  we  should  have  the  full 
benefit  of  the  arrangement.  There  is  no  evi- 
dence that  Brinckerhoff  ever  settled  with  him. 
The  inference,  in  the  absence  of  proof  to  the 
contrary,  is,  that  he  is  perfectly  willing  to  do 
us  justice. 

3.  The  money  received  by  the  defendant 
was,  as  to  one  fourth  part,  received  by  him  to 
the  use  of  the  plaintiff. 

Messrs.  II.  Blecker  and  A.  Van  Vethten,  for 
the  defendant  in  error,  made  the  following 
points  :  1.  That  Henry  R.  Teller  should  have 
been  joined  with  the  plaintiff  in  the  action. 
<»27*]  Zide  v.  *Exr».  of  Campbell,  2  Johns, 
(.'as..  382.  2.  An  action  of  assumpsit cannot  be 
sustained  for  the  money  claimed  by  the  plaint- 
iff, because,  by  the  agreement  between  Teller 
and  him,  the  plaintiff  was  to  have  one  fourth 
of  the  land,  not  the  money  received  for  it.  The 
raws  faderis,  between  the  parties  never  oc- 
curred. 3.  The  agreement  was  void, within  the 
Statute  to  Prevent  Champerty  and  Mainte- 
nance, and  the  plaintiff  can  derive  no  right  of 
action  from  it  against  the  defendant.  4.  The 
plaintiff  ought  to  have  proved  notice  to  the 
defendant,  to  pay  the  proportion  of  the  money 
claimed. 

It  is  true,  the  first,  second  and  third  points 
were  not  expressly  made  at  the  circuit ;  but 
we  have  a  right  to  present  them  here,  especial- 
ly those  which  it  is  plain  could  not  have  been 
obviated  by  any  additional  proof.  Beekman  v. 
Frost,  18  Johns.,  544.  This  is  clearly  so  with 
the  objection  of  the  non-joinder,  and  the  form 
of  the  action,  being  for  money  instead  of  the 
breach  of  the  special  agreement.  Both  of  these 
objections  arise  from  the  nature  of  the  trans- 
action. 

The  third  point  is  the  principal  one.  As  to 
this  the  defendant  was  not  put  upon  his  de- 
fense. It  is  said,  he  should  have  proved  this 
and  that ;  but  the  obvious  answer  is,  that  he 
had  no  chance  to  prove  anything.  The  cause 
was  arrested  upon  the  insufficiency  of  the 
plaintiff's  proof  ;  and  it  would  be  unreason- 
able to  infer  anything  against  the  defendant, 
for  lack  of  evidence,  which  the  circuit  judge 
pronounced  to  be  idle  and  unnecessary. 

The  agreement  was  void.  The  Statute  (1  R. 
L.,  172,  sec.  1)  provides  that  no  officer  or  other 
person  shall  take  upon  him  any  business  that 
is  or  may  be  in  suit,  to  have  any  part  of  the 
thing  in  plea  or  demand  ;  and  no  person,  upon 
any  such  agreement,  shall  give  up  his  right  to 
another  ;  and  every  such  conveyance  or  agree- 
ment shall  be  void  ;  and  every  person  who 
shall  maintain  any  plea  or  suit  in  any  court, 
for  lands,  &c.,  to  have  part  or  profit  of  them, 
shall  be  punished  by  fine  and  imprisonment ; 
but  this  Act  shall  not  prohibit  any  person  to 
have  counsel  of  persons  duly  licensed,  or  of 
his  parents  and  next  friends".  We  rely  upon 
these  provisions.  The  other  sections  of  the 
Statute  provide  against  buying  titles,  and  sim- 
ple maintenance.  The  latter  is  merely  aiding 
O28*]  *another  in  a  suit.  Champerty  is  where 
a  man  agrees  to  maintain  the  suit  upon  con- 
dition to  have  part  of  the  thing  in  dispute 
This  was  the  view  taken  of  the  subject  in  Jack- 
*»n  v.  Ketcham,  8  Johns.,  479.  The  court  say 
the  established  doctrine  is,  that  a  purchase,  or 
even  gift  of  the  land,  while  a  suit  is  pending 
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concerning  it,  if  it  be  made  with  the  knowl- 
edge of  the  suit,  and  be  not  the  consummation 
of  a  previous  bargain,  nor  founded  on  the  ties 
of  blood,  is  within  the  purview  6f  the  Statute. 
An  agreement,  in  contemplation  of  a  suit,  is 
equally  void  as  if  it  had  been  the  consumma- 
tion of  a  contract  founded  in  maintenance. 
This  is  obvious  from  the  words  of  the  Statute, 
as  cited  and  commented  upon  in  the  last  case'. 
If  the  agreement  relate  to  what  is  or  may  be 
in  suit,  it  is  void.  The  court  adopt  the  ancient 
doctrine,  in  its  full  extent,  and  say  that  our 
Statute  is  even  more  explicit,  in  avoiding  the 
agreement,  than  the  old  ones,  of  which  it 
is  a  transcript.  West.,  1,  ch.  25,  28,  49,  and 
28  Edw.  I.,  ch.  11. 

It  was  said,  in  the  court  below,  that  here  ' 
was  no  adverse  possession  ;  but  this  is  imma- 
terial.    Even  if  Teller  had  been  in  possession 
himself,  a  defendant  in  ejectment,  or  expect- 
ing to  be  a  defendant,  it  is  plain,  from  Jacknon 
v.  Ketchum,  the  agreement  would  have  been 
void,  as  an  act  of  champerty.  The  Statute  for- 
bids one  taking  upon  himself  anything  in  plea 
or  demand  ;  and  the  present  is  the  very  case 
within  its  contemplation  and  its  terms.     You 
could  not  illustrate  the  offense  in  plainer  and 
stronger  language  than  is  presented  by  the  bill 
of  exceptions.     The  agreement  looks  to  an  ad- 
verse possession,  if  this  were  necessary.    Suits 
were  to  be  brought  for  the  purpose  of  getting 
into  possession.     These  would  have  been  un- 
necessary had  there  been  no  adverse  possessors 
of  the  land.     Had  the  possession  been  in  ac- 
knowledged subserviency  to  Teller's  title,  there 
would  have  been  no  sharing  of  expense  in  or- 
der to  vindicate  the  right.     But,  we  repeat,  it 
I  is  enough  that  the  business  was,  or  might  be, 
|  in  suit,  and  that  the  plaintiff  was  to  have  a 
j  part  of  the  thing  in  demand.    No  explanation, 
j  however,  was  offered,  to  take  the  case  out  of 
|  the  Statute.     If  adverse  possession  be  an  in- 
j  gredient  of  the  offense,  why  was  it  not  nega- 
j  lived  by  proof  at  *the  trial  ?     If  suits  [*629 
for  the  recovery  were  not  necessary,  why  was 
this  not  shown  ? 

All  that  has  been  set  up  in  vindication  of  the 
j  agreement  is,  that  the  plaintiff  intermarried 
i  with  the  sister  of  Teller,  and  thus  acquired  an 
!  equitable  interest.     It  is  true,  that  a  certain 
j  interest  would  take  the  case  out  of  the  9th  sec- 
j  tion  of  the  Statute,  which  relates  not.  to  cham- 
|  perty,  but  maintenance.     But  even  if  this  be 
;  holden  maintenance,  here  is  no  such  interest 
\  as  will  form  an  exception.      Wickham,  q.  t.  v. 
I  Conklin,  8  Johns.,  220,  cited  on  the  other  side, 
|  was  a  case  of  mere  maintenance ;  and  an  ox- 
i  ception  was  allowed.     This  was  on  the  ground 
that  the  defendant,  Conklin,  was  a  cestui  que 
trust  of  the  land  in  dispute,  and  prosecuted  for 
his  own  benefit.     He  had  a  plain,  definable, 
equitable,  subsisting  interest,  which  might  be 
enforced.     Not  so  here,  Thallhimer  had   no 
right  but  what  he  was  to  acquire  by  force  of 
the  agreement  itself.    It  is  said  this  admits  the 
wife's  interest.     Not  so.     It  admits  the  facts 
stated  in  it — and  these  show  no  interest  what- 
ever.    Does  an  admission  that  A  is  the  sister 
of  B  show  her  to  be  his  heir  ?    The  amount  of 
the  admission  in  the  agreement  is,  that  she  had 
a  just  right,  not  equitable.     Had  it  stated  an 
equitable  right  as  the  consequence  of  the  re- 
lation, the  conclusion  would  have  been  false. 
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How  could  Mrs.  Thallhimer  ever  have  enforced 
41  right  growing  out  of  these  circumstances? 
Teller  is  admitted  to  he  the  heir  at  law.  It 
.appears  his  father  died  before  the  Statute  of 
Descents,  and  he  was  the  sole  heir,  being  the 
•eldest  son.  A  court  of  equity  could  not  assist 
her.  The  interest  is  altogether  ideal  and  in- 
tangible. The  right  to  real  estate  is  settled  by 
the  law,  and  there  can  be  no  right  not  founded 
•on  this  basis.  The  law  can  draw  no  conclusion 
•of  right  from  such  premises  as  are  stated  here, 
.and  the  inference  sought  for  has  nothing  to 
support  it.  Suppose  a  man  attempts  to  devise 
land  by  an  instrument  attested  by  two  wit- 
nesses only  ;  could  it  be  pretended  that  the 
•devisee  had  any  equitable  or  legal  right  ?  His 
friends  might  think  so,  but  the  law  would 
treat  him  as  perfect  stranger.  2  Bl.  Com., 
13.  It  would  never  allow  an  exception  which 
•could  be  satisfied  by  the  mere  fancy  of  the 
O3O*]  claimant,  but  refers  to  such  *an  inter- 
est, only,  as  itself  would  recognize  and  en- 
force ;  otherwise  its  provisions  might  be  evaded 
.at  pleasure.  If  Mrs.  Thallhimer  had  such  a 
right  as  the  law  acknowledges,  on  the  ground 
taKen,  that  she  might  possibly  inherit;  uncles, 
•cousins,  &c.,  come  within  the  same  rule.  All 
the  relations  may  possibly  inherit.  Would 
this  remote  chance  entitle  them  to  bring  suits 
for  the  land  ?  A  defendant  may  thus  lie  at 
the  mercy  of  a  whole  community  of  relations, 
bringing  suits  upon  an  agreement  to  divide 
the  spoil.  Indeed,  the  moment  you  go  beyond 
tlie  heir,  you  launch  beyond  all  rule,  and  virtu- 
ally repeal  the  Statute.  Then  if  the  interest 
•does  not  take  the  case  out  of  the  Statute  of 
Maintenance  (the  9th  section.),  a  fortiori  it  will 
not  out  of  the  Statute  of  Champerty  (the  1st 
section). 

Does  the  case  come  within  the  exception  in 
favor  of  licensed  counsel,  or  parents,  or  next 
friends?  1  R.  L.,  172,  sec.  1.  Does  taking 
•counsel  excuse  the  buying  and  selling,  or  con- 
tracting to  have  part  of  the  thing  in  dispute  ? 
The  enacting  clause  prohibits  this  to  all,  includ- 
ing counsel  and  friends.  Among  all  the  au- 
thorities cited,  there  is  but  one  which  mentions 
•an  exception  in  the  case  of  champerty,  where 
the  thing  may  be  conveyed.  That  is  1  Hawk., 
H.  1,  ch.  84,  sec.  19.  This  was  cited  and  re- 
lied on  by  His  Honor,  Judge  Woodworth,  who 
<lisscuted  from  the  court  below.  20  Johns., 
HU.  And  if  this  be  law,  it  is  against  the  plain 
terms  of  the  Act.  Hawkins  is  writing  under 
the  general  head  of  maintenance,  of  which  he 
treats  champerty  as  a  subdivision  ;  and  this 
section  19  is  the  only  one  in  which  he  has  men- 
tioned such  an  exception  under  this  head.  He 
•cites  Lord  Coke,  and  all  that  he  says  is  taken 
from  the  Year  Books.  The  two  offenses  of 
•champerty  and  maintenance  may  have  been 
•confounded  in  this  single  instance ;  for  cer- 
tainly other  authorities  are  plainly  to  the  con- 
trary. It  has  been  repeatedly  decided  under 
the  English  Statute,  that  even  attorneys  or 
•counsel  cannot  agree  to  have  part  of  the  thing 
•about  which  they  are  litigating  as  a  compensa- 
tion for  their  services  ;  and  why  not  so  as  to  a 
next  friend.  Indeed  his  advice  must  always 
l>e  entirely  gratuitous.  He  cannot  take  fees. 
Why  p.ot  the  same  in  one  case  as  in  the  other, 
•O31*]  as  to  sharing  *the  spoil  ?  Both  are 
placed  on  the  name  footing  by  the  Statute  of 
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Maintenance,  and  both  are.  in  terms,  shut  out 
by  the  Statute  of  Champerty.  The  exception 
cannot  be  extended  by  construction.  But,  most 
likely,  when  Hawkins  makes  this  exception  of 
the  son,  he  must  mean  the  heir.  Thus  the  2  inst. , 
564, upon  which  he  relies, says: "In  like' manner, 
and  by  the  like  reason,  if  the  father  be  demand- 
ant in  a  prcecipe,  he  may  promise  and  contract 
with  the  son  to  secure  him  the  land  after  the  re- 
covery, and  is  not  any  champerty  within  this 
Act,  and  so  of  any  other  ancestor  and  his  heir 
apparent."  It  is  plain  that  Coke  means  "heir," 
or  why  should  he  add,  "  so  of  any  other  ances- 
tor, or  heir  apparent  ?"  In  ch.  88,  sees.  13,  14, 
Hawkins  speaks  first  of  remainder-men  and 
reversioners  having  a  vested  interest,  or  an  in- 
terest which  it  is  in  no  man's  power  to  deprive 
them  of  ;  and  he  concludes,  "therefore,  an 
heir  apparent,  or  the  husband  of  such  heir  may 
maintain  the  ancestor."  Is  it  not  fair  to  con- 
clude that  here,  also,  when  he  speaks  of  an 
heir  he  means  one  who  has  a  vested  interest  as 
heir  ?  The  Chief  Justice  who  delivered  the 
opinion  of  the  court  below  understands  Ld. 
Coke  to  mean,  merely,  that  the  pendency  of  a 
suit  shall  not  prevent  a  father  making  provis- 
ion for  his  son  out  of  the  thing  in  demand. 

If  the  exception  be  not  limited  to  the  heir 
apparent  or  presumptive,  we  ask  again,  where 
are  you  to  stop  ?  The  whole  range  of  kindred 
may  maintain  suits  with  impunity.  To  whom 
did  it  belong  to  show  that  Mrs.  Thallhimer  was 
heir  apparent  or  presumptive  ?  It  does  not 
follow  from  her  being  the  sister  of  Teller.  The 
agreement  does  not  make  out  even  this  plau- 
sible case.  For  aught  that  appears,  other  per- 
sons were  heirs  of  Teller.  One  fourth  is  to  be 
conveyed  ;  but  how  does  it  appear  that  Thall- 
himer had  an  interest  in  this  or  any  other  por- 
tion ?  We  mention  this  to  show  that  the  esti- 
mate of  interest  was  merely  arbitrary — that  the 
sister  had  no  real  interest.  When  the  heir  is 
allowed  to  maintain,  this  relates  to  the  subject 
of  his  immediate  expectancy  or  descent.  If 
Mrs.  Thallhimer  had  any  interest,  instead  of 
being  promoted.it  was  cut  off  by  the  agreement. 
The  land  would  have  gone  to  her  ;  but  this 
agreement  turns  it  over  *absolutely  to  [*632 
her  husband,  leaving  her  a  mere  contingent 
interest  in  one  third  of  this  fourth,  as  dow- 
ager. It  is  evident  that  all  this  language,  re- 
lating to  her  interest,  was  inserted  in  the  agree- 
ment colorably  to  avoid  the  Statute.  All  the 
authorities  cited  against  us,  perhaps  with  the 
single  exception  we  have  mentioned,  relate  to 
maintenance.  The  1  Hawk,  ch.  83,  sec.  20, 
says,  "  one  cannot  justify  laying  out  his  own 
money  in  the  cause,  unless  he  be  either  father, 
or  son,  or  heir  apparent  to  the  party,  or  the 
husband  of  such  an  heiress  ;"  though  the  same 
section  agrees  that  a  remote  relation  may  stand 
by  and  counsel  at  the  bar.  This  is  to  the  same 
effect  as  the  14th  section  of  that  chapter.  It  is 
said  that  a  contingent  interest  is  enough.  What 
this  contingent  interest  must  be,  will  appear 
from  sections  13  and  14  of  the  same  chapter. 
The  contingency  must  be  such  as  is  settled  and 
fixed  when  the  event  happens,  and  the  heir 
alone  is  an  exception  to  this  rule.  True,  it  is 
said,  in  15  Yin..  102.  H,  pi..  9,  that  a  brother 
may  maintain,  but  the  reason  is  given,  viz.: 
because  he  is  heir  presumptive.  Accordingly, 
the  same  book  says,  a  brother  of  the  half  blood 
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cannot,  because  there  is  no  immediate  possi- 
bility of  his  inheriting.  (Id.)  The  distinction 
between  an  heir  apparent  and  presumptive, 
will  be  found  in  2  Bl.  Com. .  208.  The  author- 
ities in  15  Vin.  Abr.,  168,  O,  pi.,  9,  and  Bro., 
Maintenance,  pi.  18,  p.  74,  and  elsewhere,  must 
be  understood  in  reference  to  one  of  these  heirs, 
when  they  say  that  the  husband  of  a  cousin  who 
may  be  heir  has  a  right  to  maintain.  This  re- 
lates to  a  cousin  who  is  heir  presumptive.  Could 
a  father  maintain  the  suit  of  his  son-in-law  ? 
Besides,  these  cases  mean  maintenance  prop- 
erly so  called,  and  as  contradistinguished  from 
champerty.  The  section  quoted  by  Mr.  Justice 
Woodworth,  in  the  court  below  (1  Hawk.,  B. 
1,  ch.  83,  sec.  20),  will  be  seen  not  to  embrace 
the  present  case. 

The  maintenance  was  not  in  consideration  of 
the  relationship  of  these  parties,  but  of  the  land. 
It  was  matter  of  profit  on  both  sides.  We  deny 
that  even  heirs  may  contract  in  this  manner. 

Then,  if  Thallhimer  had  a  right  to  maintain 
within  the  authorities,  they  will  not  justify  him 
633*]  in  this  act  of  champerty  ;  *and  though 
the  court  might  not  punish  him  criminally, for 
thus  leaguing  to  vindicate  even  a  fancied  right 
of  his  own  or  his  wife's,  they  will  declare  the 
agreement  void. 

We  are  told,  in  the  language  of  Buller,  J., 
in  Master  v.  Miller,  4  T.  R.,  340,  that  our  doc- 
trine is  harsh  ;  but  this  is  a  subject  for  the 
Legislature.  The  language  there  does  not  ap- 
ply. It  related  to  an  assignment  of  a  chose  in 
action,  and  the  question  was  of  maintenance, 
not  champerty. 

It  is  said  the  right  to  object  does  not  lie  with 
the  defendant  ;  but  we  answer,  the  agreement 
is  void  within  the  express  terms  of  a  statute  ; 
and  being  so,  it  is  as  no  agreement.  Even  a 
party  may  make  the  objection.  Teller  himself 
might  do  so  ;  and,  a  fortiori,  hi.s  agent.  The 
ground  and  policy  of  the  objection  is,  that  the 
agreement  is  unlawful  and  criminal,  and  even 
if  Teller  has  consented  that  the  defendant 
should  hold  the  money  to  the  plaintiff's  use, 
this  will  not  legitimate  the  transaction,  and  ren- 
der that  good  which  was  corrupt  and  void  in 
the  beginning.  This  would  enable  the  parties 
to  repeal  a  statute.  That  the  defendant  may 
object,  we  cite  Whitaker  v.  Cone,  2  Johns.  Cas., 
58  ;  Belding  v.  Pilkin,  2  Cai.,  147,  and  Huntv. 
Knickerbacker,  5. Johns.,  327.  It  is  clear  that 
the  plaintiff  could  never  have  recovered  the 
land.  Then  how  can  he  recover  the  money  ? 
In  addition  to  the  authorities  already  cited  to 
this  point,  and  which  were  referred  to  by  the 
Chief  Justice  in  the  court  below,  we  rely  on 
Briggs  v.  Lawrence,  3  T.  R.,  454  ;  Clitgas  v. 
Penaluna,  4  Id.,  466 ;  Morck  v.  Abel,  3  Bos.  & 
P.,  35.  No  act  or  contract  in  contravention  of 
law  can  be  made  the  foundation  of  an  action. 

Mr.  8.  Jones,  in  reply.  I  stand  here  to  vin- 
dicate a  contract  made  in  perfect  good  faith, 
with  a  professional  gentleman,  the  legal  agent 
of  the  plaintiff  ;  and  which  has  been  acted  un- 
der for  a  number  of  years.  He  was  the  com- 
mon attorney  of  Teller  and  Thallhimer ;  as 
such  he  has  received  their  money  respectively. 
He  claims  to  withhold  it,  and  unless  there  is 
some  unbending  law  to  which  morality  itself 
must  yield,  I  trust  we  shall  recover.  The  land 
O34*]  to  be  recovered  *belonged  to  the  com- 
mon ancestor  of  Teller  and  his  sister  ;  and 
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both  had  a  fair  and  equitable  right  to  it.  It  is- 
true  that  Teller  might  have  maintained  the  ac- 
tion alone  ;  but  in  the  prosecution  of  the  con 
templated  suits,  the  names  of  all  the  ancestor's 
children  might  also  have  been  used.  Instead 
of  taking  either  course,  money  was  received 
for  the  land  expected  to  be  obtained.  We  af- 
firm the  transaction,  put  ourselves  upon  the 
court  and  jury,  and  show  a  plain  right,  unless 
the  agreement  is  itnpeachableupon  the  ground 
of  legal  invalidity.  How  does  Briuckerhoff 
defend  himself  ?  By  showing  that  he  has  ac- 
counted for  the  money  ?  There  is  no  pretense  of 
this.  After  having  acted  under  the  agreement,, 
his  counsel  object  that  it  is  illegal  ;  and  a  ma- 
jority of  the  court  below  have  sustained  the 
objection.  Convinced  that  the  dissenting  judge 
was  right,  we  bring  our  writ  of  error. 

We  are  met  at  the  threshold  by  several  pre- 
liminary objections.  One  is,  that  the  action 
should  have  been  in  the  joint  names  of  Teller 
and  Thallhimer.  But  even  if  they  had  been 
partners,  and  the  party  as  here,  omitted  to  take 
advantage  of  the  non-joinder,  either  in  plead- 
ing or  at  the  trial,  we  might  have  recovered 
in  severally.  This  is  clearly  the  rule  as  to  joint 
defendants,  who  must  plead  the  non-joinder  in 
abatement  ;  and  it  is  the  same  in  regard  to  the 
plaintiff,  where  there  is  a  total  omission  to  ob- 
ject. The  defendant  was  properly  met  by  this 
answer  in  the  court  below.  Even  if  the  action 
should  have  been  joint  on  the  face  of  the  bill, 
yet  if  the  objection  had  been  made  at  the  cir- 
cuit, it  might  have  been  obviated.  We  might 
have  shown  that  the  defendant  had  settled 
with  Teller,  reserving  the  money  for  which  we 
sue,  in  his  hands '  for  our  use.  This  would 
have  been  a  severance.  But  the  parties  have- 
separated  their  rights  by  the  terms  of  the 
agreement.  Thallhimer  was  to  have  one  fourth 
—Teller  three  fourths  ;  and  the  suit  could  have 
been  brought  in  no  other  form.  The  action 
for  money  had  and  received  is  an  equitable 
action,  favored  by  the  courts  ;  and  not  to  be 
defeated  by  the  technical  rules  applicable  to- 
many  other  actions. 

We  are  also  told  that  the  money  was  not  re- 
ceived in  pursuance  of  the  agreement ;  that 
this  embraced  land  only.  *and  the  [*635 
casus  fcederis  has  not  occurred.  This  goes  to- 
the  merits  of  the  case.  If  Teller  could,  by  a 
separate  power,  defeat  our  agreement,  then,  it 
is  true,  we  cannot  recover  at  all.  But  how  is 
this  ?  Suppose  Teller  had  recovered  the  laud,, 
and  afterwards  sold  it  in  defiance  of  our  right; 
if  the  agreement  be  valid,  should  we  have  no- 
remedy  for  the  money  ?  Will  gentlemen  deny 
a  position,  so  well  known  to  the  law,  that  in. 
such  a  case  the  money  would  be  substituted 
for  the  land — that  we  might  affirm  the  sale  and 
recover  the  money  received  upon  it  ?  The 
present  is  that  case.  By  this  act  of  sale.  Teller 
is  made  our  debtor.  So  of  Brinckerhoff,  the 
actual  receiver  of  the  money.  True  we  might 
have  disavoved  the  act,  and  proceeded  against 
Teller  upon  the  special  agreement;  but  we  had, 
also,  a  right  to  affirm  it,  which  we  dp  by 
prosecuting  our  action  in  this  form.  Brinck- 
erhoff is  discharged  from  the  claims  of  Teller 
by  our  recovery.  If  he  had  liens  upon  the 
money,  this  should  have  been  shown.  His  fail- 
credits  would  have  been  allowed. 

It  is  said  we  were  bound  to  give  him  notice. 
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Of  what  ?  Not  to  pay  the  money  over  to 
Teller  ?  This  would  have  been  so  provided 
he  had  paid  it  over — which  is  not  pretended. 
There  was  no  use  in  giving  notice.  Had  he 
paid  over  without  this,  I  admit  we  should  have 
been  driven  to  our  action  against  Teller,  the 
principal. 

But  all  these  formal  objections  were  clearly 
answerable  at  the  trial  by  other  evidence.  The 
case  cited  from  the  18  Johns.,  therefore,  does 
not  bear  gentlemen  out.  It  is  of  an  objection 
which  goes  to  the  whole  ground  of  action  ;  and 
which,  on  its  face,  is  final,  conclusive  and  un- 
avoidable by  any  possible  explanation. 

The  only  objection  taken,  was,  that  the 
agreement  was  void.  This  is  fairly  before  the 
court,  and  I  shall  proceed  to  consider  it.  This 
agreement  recites  that  Teller  was  heir  to  the 
lands  described,  his  intention  to  sue  for  their 
recovery,  that  the  plaintiff  intermarried  with 
his  sister,  who  was  justly  entitled  to  a  part  of 
them,  though  not  legally.  Now,  were  all  these 
recitals  true,  or  does  it  lie  with  our  own  agent, 
who  has  acted  under  them  to  declare  them 
63<J*]  *false  ?  If  true,  Thallhimer  had,  by 
the  intermarriage,  a  just  right  to  a  part  of  the 
land.  It  is  said  if  Teller  was  sole  seised,  then 
Mrs  Thallhimer  could  not  be  entitled  in  any 
way  ;  but  is  this  so  ?  Suppose  the  land  held 
adversely  at  the  death  of  the  ancestor,  who 
made  his  will  devising  one  fourth  to  his  sister, 
but  which  could  not  take  effect  on  account  of 
the  adverse  possession — would  she  not  be  en- 
titled, in  the  language  of  every  man  ?  And 
would  not  the  heir  to  whom  the  right  should 
descend,  be  a  scoundrel  for  withholding  it  ? 
Might  not  such  a  claim  be  called  just  ?  And 
would  not  its  justice  be  recognized  by  the  law  ? 
Would  an  agreement  to  perfect  such  a  right, 
by  a  fair  course  of  litigation,  deserves  the  epi- 
thet of  injustice  or  corruption  ?  Would  it  be 
void  in  law  ?  If  so.  law  is  not  morality.  We 
have,  I  think,  presented  one  case  of  just  right, 
though  without  strict  legal  title.  Suppose 
others :  that  the  ancestor  had  died  in  posses- 
sion having  made  a  will  which  is  lost  ;  that 
Teller  the  heir  knew  this  fact,  but  as  the  docu- 
ment was  gone,  nothing  remained  to  show  the 
right ;  or  suppose  the  heir  at  the  death  bed  of 
his  father,  who  declared,  in  the  hearing  of  all 
his  children,  that  he  intended  his  land  for  them 
equally  ;  or  suppose  the  ancestor  died  the  day 
before  an  Act  passed  altering  the  course  of  de 
scent  from  the  eldest  son  to  the  children  in 
equal  moieties,  by  which  the  whole  descends 
according  to  the  ancient  rights  of  primogen- 
iture :  the  next  day,  the  Legislature  declare 
the  old  rule  partial  and  unjust ;  shall  it  be 
penal  for  parties  to  use  the  same  language,  in 
either  of  the  cases  supposed,  and  make  ar- 
rangements to  be  at  a  joint  expense  in  the 
prosecution  of  such  a  right,  technically  be- 
longing to  one,  but  justly  to  all  ?  Here  is  the 
last  case  precisely— an  honest  attempt  by  Tel- 
ler to  carry  the  provisions  of  our  Statute  of 
Descents  into  effect.  He  made  a  law  for  him 
self,  in  order  to  do  an  act  of  justice  to  his  sis- 
ter. Having  the  whole  right,  and  entitled  to 
the  several  possession,  he  treats  with  his 
brothers  and  sisters.  The  recovery  required 
expense ;  \yas  it  right  that  he  should  pay  the1 
whole  ?  No.  Accordingly,  the  sister  assumes 
the  proper  share  of  expense,  and  he  puts  the 
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whole  on  the  same  footing  as  if  it  had  de- 
scended in  common.     For  aught  we  know,  the 
same  agreement  *was  made  with  other  [*G37 
brothers  and   sisters  of  the  family.     Is  this 
agreement,   then,    subject    to    the    criticisms 
which  have  been  made  upon  it  ?    When  you 
look  at  an  agreement  with  a  view  to  its  con- 
struction,  you  must  take    it  as  it  is.     The 
strongest  consideration  must  have  been  that  of 
consanguinity.     Why  g^ve  one  fourth  of  $50,- 
000  for  one  half  of  ten  or  a  dozen  lawsuits  ? 
The  distinction  attempted  to  be  drawn  between 
the  husband  and  wife  is  without  foundation. 
In  law  they  are  one.     We  are  to  intend  that 
the  compromise  was  for  less  than  the  value. 
Would  Teller  have  made  such  an  arrangement 
with  a  stranger  ?     He  would  have  found  men 
enough  who.  if  the  agreement  had  been  law- 
ful, would  have  assumed  the  same  responsibil- 
ity for  one  tenth  of  the  land.     The  rights  of 
primogeniture  have  been  declared  unnatural 
and  unjust,  by  a  statute,  almost  the  first  which 
passed  after  the  Declaration  of  Independence. 
The  contract  was  to  equalize  the  land.     Does 
it  contravene  the  law  as  it  stood  at  the  time  ? 
The  1st  and  3d  sections  of  the  Statute  of 
Champerty,  &c.     (1  R.   L.,  172-3),  are  relied 
upon  as  embracing  and  avoiding  the  agree- 
ment.    If  you  take  the  words  of  the  1st  sec- 
tion, in  their  broadest  sense,  and  take  a  case 
where  the  bargain  turns  upon  the  considera- 
tion of  having  a  part  of  the  thing  in  demand, 
without  any  other  motive,  it  might  be  void. 
But  is  this  so,  if  any  other  motive  be  mixed 
with  it  ?     To  bring  the  case  within  a  statute 
so  highly  penal,  mast  not  the  agreement  be  an 
act  founded  upon  the  naked  consideration  of 
a  part  of  the  thing  in  demand  ?     Must  not 
maintaining  be  the  sole  ground  of  the  part 
received?     If  not  so,  the  motive  takes  away 
the  guilt.     What  was  the  evil  intended  to  lie 
remedied?     I  cannot  express  this  better  than 
was  done  by   Mr.   Jmtice  Wood  worth,  who 
dissented  from  the  judgment  below,  and  I, 
therefore,  refer  the  court  to  what  he  says  (20 
Johns.,  400).     The  Act  was  levelled  against 
strangers,  not  relatives,  either  by  interest  or 
blood.     It  was  aimed  against  intruders,  or,  to 
adopt  the  language  of  the  old  Act  itself,  against 
impertinent  intruders.     It  never  was  intended 
to  restrain  the  son  from  protecting  the  father, 
or  the  brother  from  advocating  the  cause  of 
the  brother.  I  appeal  to  the  *lnnguage  [*(>;}S 
of  Mr.  Juxlwe  Buller,  in  Muster  v.  Miller,  4  T. 
R,  340.     "  It  is  curious  (says  he),  and  not  al- 
together useless,  to  see  how  the  doctrine  of 
maintenance  has,  from  time  to  time,  been  re- 
ceived in  Westminster  Hall.     At  one  time,  not 
only  he  who  laid  out  money  to  assist  another 
in  his  cause,  but  he  that,  by  his  friendship  or 
or  interest,  saved  him  an  expense  which  he. 
would  otherwise  be  put  to,  was  held  guilty  of 
maintenance.     Bro. ,   tit.   Maintenance,  7,  14, 
17,  &c.     Nay,  if  he  officiously  gave  evidence, 
it  was  maintenance;  so  that  he  must  have  hud 
a  subpu'na,  or  suppress  the  truth.     That  such 
doctrine,  repugnant  to  every  honest  feeling  »>f 
the  human  heart,  should  soon  be  laid  aside, 
must  be  expected.     Accordingly,  a  variety  <>f 
exceptions   were   soon    made ;   and,    amongst 
others,   it  was  held,  that  if  a  person  has  any 
interest  in  the  thing  in  dispute,  though  on  con- 
tingency only,  he  may  lawfully  maintain  an 
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action  on  it."  2  Roll.  Abr.,  115.  There  may 
have  been  some  reason,  in  early  times,  why 
these  statutes  should  have  been  so  construed  ; 
for  in  the  reigns  when  they  passed,  it  was  not 
unusual  for  lords  to  buy  up  contested  claims 
against  each  other,  or  against  commons,  when 
at  variance  with  them,  with  a  view  to  persecute 
and  oppress  the  farmers  of  the  country  and 
others.  Very  soon,  however,  exceptions  were 
introduced.  The  first  was  interest.  If  you 
take  the  strict  words,  tney  embrace  every  one, 
whether  interested  or  not.  Yet  this  exception 
was  well  established  soon  after  the  passage  of 
the  Act.  On  this  head,  the  series  of  cases  is 
unbroken  ;  and  when  we  passed  the  Statute 
we  adopted  the  exception.  The  very  definition 
of  the  offense,  which  implies  an  officious  inter- 
meddling, and  which  was  the  evil  intended  to 
be  remedied,  precludes  the  operation  of  the 
statute.  In  some  of  the  books  the  definition 
is  stated  to  be  an  officious  act  of  maintenance, 
not  warranted  by  the  interest  of  the  party  in- 
terfering. In  TftickJiam  v.  Conklin,  8  Johns., 
220.  this  distinction  is  recognized.  The  case 
•decides  that  one  having  an  interest  cannot  be 
guilty  of  maintenance.  Where  is  the  origin 
of  this  exception?  There  is  none  in  the  words 
of  the  Act,  yet  it  is  universally  acknowledged 
to  exist.  Upon  what  authority  do  gentlemen 
deny  us  the  right  to  go  beyond  the  words  of 
639*]  *the  Act?  With  what  consistency  do 
they  deny  this,  and  at  the  same  time  admit 
their  exception?  Is  it  not  confined  to  main- 
tenance. It  extends  to  champerty.  It  embraces 
both  offenses.  You  are  never  guilty  of  either, 
when  the  inducement  is  to  protect  your  own 
interest,  and  the  contract  is  not  a  naked  one  to 
defray  expenses,  and  have  a  part  of  the  thing 
in  demand.  An  opposite  construction  is  at 
war  with  the  strongest  principles  of  human 
nature.  This  induced  the  courts  to  make  the 
exception. 

The  exception  founded  upon  considerations 
of  blood  depends  on  the  mixed  principle  of 
interest  and  affection.  A  relation  may,  by 
possibility,  inherit ;  and  we  have  cited  various 
authorities,  where  this  is  enough.  In  15  Vin. 
Abr..  Maintenance,  H,  it  is  said:  "Some  books 
say.  generally,  that  a  man  may  maintain  his 
blood"  (9  Hen.,  VI.,  64);  that  is  to  say,  all  who 
are  of  kin  to  him.  Again  ;  "  So  it  is  of  him 
to  whom  the  land  may  descend"  (19  Edw.,  IV., 
3  b).  And  several  corresponding  instances  are 
put  under  the  same  head  (I).  Reference  is 
made  to  the  Year  Books,  whence  the  doctrine 
has  been  handed  down  to  us  unimpaired.  The 
distinction  in  the  Y.  B.  is  not  in  favor  of  the 
heir  apparent  only.  It  is  general  that  a  parent 
may  maintain  for  his  son ;  but  a  brother,  of 
the  half  blood,  cannot  maintain  his  brother. 
Why  ?  Because  he  is  considered  a  mere  stranger. 
The  exception  does  not  exist  as  to  him,  because 
he  cannot  by  any  possibility  inherit. 

It  is  said  our  authorities  mostly  relate  to 
maintenance.  Be  it  so.  What  is  champerty? 
A  species  of  maintenance,  which  latter  is  the 

feneric  term.  Hawkins,  B.  1,  ch.  83,  sees.  2, 
,  defines  maintenance  to  be  of  two  kinds,  ru- 
ralin  or  curiaiu;  and  he  includes  champerty,  in 
terms,  as  being  one  of  the  subdivisions  of  the 
second  head.  Every  case,  therefore,  applying 
to  one  species,  applies  also  to  the  other.  There 
is  no  substance  in  the  distinction  ;  and  though 


it  is  said  the  1st  section  concerning  champerty, 
embraces  everybody,  it  is  the  same  of  the  9th 
section,  which  relates  to  other  kinds  of  main- 
tenance. An  offense  under  one  section,  would 
be  subject  to  the  same  rules  as  one  under  the 
other.  *Indeed,  the  9th  section  is  more  [*64O 
general  and  comprehensive  than  the  first. 

The  two  cases  cited  by  His  Honor,  Judge 
Woodworth,  from  Viner,  obviate  the  objection 
that  the  contract  was  with  Thallhimer,  instead 
of  his  wife.  Her  right  to  maintain  is  trans- 
ferred to  him,  and  continues  in  him,  so  long 
as  his  interest  is  continued  by  the  marriage,  or 
a  tenancy  by  the  curtesy.  Indeed,  it  has  become 
an  axiom,  that  any  one  having  an  interest  may 
maintain  ;  the  ground  of  which  is,  that  it 
would  be  absurd  for  a  statute  to  deny  one  the 
right  of  protecting  his  own  property. 

It  is  said  this  must  be  a  certain  and  definite 
interest,  such  as  the  law  will  enforce.  But 
what  kind  of  interest  is  that  of  the  heir  appar- 
ent or  presumptive,  which  gentlemen  admit 
forms  an  exception?  The  law  will  no  more 
protect  his  interest,  than  it  will  that  erf  the 
most  remote  expectant.  His  interest  may  be 
defeated  by  the  ancestor  at  any  time.  A  ves- 
ted right,  then,  of  which  gentlemen  speak,  is 
not  the  only  exception  ;  nor  is  the  certainty  of 
the  right  the  principle  upon  which  it  depends. 
Why  is  not  our  rule  that  kindred  shall  be  ex- 
cepted,  equally  certain  ?  We  all  know  what 
the  word  "kindred"  means.  It  is  a  good  consid- 
eration, as  contradistinguished  from  a  valuable 
one,  and  every  lawyer  knows  that  a  deed, 
which  would  be  void  to  a  stranger,  would  be 
good  between  kindred.  Courts  act  upon  this 
distinction  every  day.  Counsel  advise  upon 
it.  You  have  only  to  inquire  whether  the 
parties  are  related.  Acting  upon  such  a  rule 
would  not,  as  gentlemen  apprehend,  repeal  the 
Act,  unless  you  find  a  man  related  to  all  the 
world.  Why  should  not  a  brother,  or  uncle 
aid  his  brother  or  nephew  ?  Must  one  stand 
by  and  see  his  relative  stripped  of  his  estate  ? 
He  has  a  chance  of  inheritance  which  maybe- 
come  absolute  the  next  day.  The  court,  in 
Wickham  v.  Conklin,  8  Johns.,  220,  sanction 
this  distinction. 

But  how  does  it  appear  that  Mrs.  Thallhimer 
is  not,  at  least,  heir  presumptive,  admitting 
the  necessity  of  showing  her  to  be  so.  Who 
is  she  ?  The  sister  of  Teller,  the  owner.  If 
he  have  no  children,  she  is  heir  presumptive, 
though  he  may  have  other  brothers  or  sisters. 
In  the  absence  of  *other  proof,  is  it  [*O4 1 
not  fair  to  presume  that  she  is  heir  presump- 
tive? It  lay  with  the  other  party  to  impeach 
the  agreement,  by  showing  that  she  was  not  so. 

But  it  was  enough  that  she  was  the  sister, 
and  consequently  of  the  blood  of  Teller. 

It  was  asked,  suppose  the  father  had  at- 
tempted to  devise  to  her  by  a  will  imperfectly 
witnessed,  would  it  be  lawful  for  her  to  main- 
tain the  suit  of  the  heir,  upon  a  contract  to 
have  part?  I  answer,  unhesitatingly,  yes.  A 
court,  I  trust,  will  never  be  found  to  restrain 
an  heir  from  perfecting  such  an  imperfect 
will,  by  carrying  into  effect  the  lawful  intent 
of  the  testator.  It  was  asked,  may  a  father 
maintain  for  his  son-in-law,  in  consideration 
of  part  to  be  recovered.  I  answer  this  ques- 
tion also  in  the  affirmative.  The  books  agree 
that  he  may  maintain  for  his  son  ;  and  it  fol- 
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lows  that  he  may  for  the  son's  wife,  in  whose 
estate  the  son  is  interested.  So  of  the  daugh- 
ter's husband. 

Again  ;  the  saving  in  the  1st  section  of  the 
Statute,  in  favor,  of  counsel,  parents  and 
friends,  extends  to  this  case.  To  determine 
this  construction  we  must  refer  to  the  authori- 
ties, and  we  ask  no  better  for  this  purpose, 
than  the  one  cited  on  the  other  side.  2  Inst., 
563,  564.  Ld.  Coke  there  speaks  of  procliein 
<tmies.  The  Statute  means  not  merely  coun- 
sel, but  aid  and  assistance.  It  would  be  idle 
for  it  to  except  mere  advice,  whether  of  coun- 
.sel  or  friends.  Hence  the  cases  make  a  dis- 
tinction between  legal  counsel  and  the  aid  of 
friends.  Gentlemen  put  the  case,  that  coun- 
sel cannot  take  part  of  the  thing  in  contro- 
versy ;  but  they  wrongly  infer  that  it  is  the 
same  of  friends.  The  opposite  is  the  fair  in- 
ference, and  this  accords  with  the  opinion  of 
the  court  below.  They  cite  the  2  Inst.,  564, 
which  declares,  that  though  the  father  be  im- 
pleaded,  he  may  infeoff  his  son,  for  his  assist- 
ance, maintenance  and  comfort ;  for  this  is 
nature's  profession.  What  is  the  meaning  of 
this  exposition,  but  that  though  counsel  may 
not  take  part,  yet  the  son  may.  He  may  en- 
feoff,  &c. :  that  is,  he  may  convey  part  in  con- 
sideration of  the  son's  aid.  The  language  of 
the  exception  in  the  Act  is,  next  friends  ;  and 
the  father  is  included  in  the  words  of  the  ex- 
ception by  way  of  example  merely.  The  law 
642*]  of  nature,  as  *Coke  says,  makes  it  the 
duty  of  relatives  to  support  each  other.  Why 
did  the  Act  make  the  exception  if  it  meant 
merely  counsel  It  is  made  in  the  very  Stat- 
ute which  speaks  of  taking  a  part  of  the  thing 
in  demand.  This  Act  was  framed  from  a  va- 
riety of  old  statutes,  by  searching  which,  it 
will  be  observed  that  this  exception  is  attached 
immediately  to  a  clause  prohibiting  champerty. 
The  original  Act  was  express,  that  one  might 
take  counsel  of  a  pleader  for  his  fee,  or  of  his 
next  friends.  Art.  super  clvtrt.  28,  Edw.  I., 
ch.  11.  The  offense  is,  taking  a  part  of  the 
thing  in  demand.  The  exception  of  the  ad- 
vice of  friends  would  be  an  idle  exception. 
Our  construction  is,  that  you  are  not  only  at 
liberty  to  advise  with  your  friend,  but  to  give 
him  a  part  of  the  thing  in  controversy.  The 
terms  giving  liberty  to  take  counsel  allow  this. 
It  is  the  officious  intermeddling  that  the  Stat- 
ute intended  to  guard  against. 

I  ask  a  case  in  the  whole  round  of  300  years 
where  a  relative  was  ever  prosecuted  for  main- 
tenance.    I  challenge  the  production  of  any 
<aise  of  champerty  in  a  near  relative  ;  and  I  do  j 
hope  the  decision  of  this  court  will  restore  the  | 
rule  as  we  contend  for  it — a  rule  which  the 
case  in  the  court  below  has,  for  the  first  time, 
broken  in  upon.     The  father    may  maintain 
the  son,  and  yet,  by  the  English  faw,  the  es- 
tate would  escheat  before  he  could   inherit  it. 

But  let  the  agreement  be  what  it  will  as  to 
other   persons,  Brinckerhoff  cannot  object  to 
it.     I  seek  not  to  enforce  a  contract  null  and 
void  ;  but  the  defendant,  a  professional   man, 
understanding  his  rights  perfectly,  has  admit-  1 
ted  everything  necessary  to  make  out  a  com-  j 
plete  case  against  him.     He  knew,  profession-  j 
ally,  that  the  Act  was  not  one  of  champerty,  j 
He  went  ou,  and  instituted  suits   under   the  I 
agreement,  as  attorney   of  Teller  and  Thall- ! 
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himer.  The  agreement  did  not  consider  the 
suits  certain.  For  aught  the  parties  supposed, 
the  lands  might  have  been  surrendered  on 
sight  of  the  title.  The  recital  that  Thallhi- 
mer's  wife  being  Teller's  sister,  she  was,  there- 
fore, in  justice  entitled,  is  conclusive  upon  the 
defendant,  in  whose  mouth  it  does  not  lie  to 
say  there  was  no  interest  except  what  arose  out 
of  the  contract.  He  recites,  it  is  true,  that  she 
had  no  legal  interest,  *that  is,  not  the  [*643 
legal  title.  It  is  enough  that  she  had  a  just 
one.  Who  can  say,  that  by  some  act  of  Tel- 
ler's own,  even  prior  to  the  marriage,  he  had 
not  made  her  interested  ?  I  am  speaking  of  the 
defendant's  acts — his  declarations  in  the  agree- 
ment, of  which  he  cannot  deny  one  word. 
He  admits  a  previous  interest  acquired  by 
marriage.  If  so,  it  must  have  subsisted  be- 
fore the  agreement  ;  and  the  court  will  intend 
as  against  him,  that  some  act  was  done  by 
which  an  interest  was  lawfully  conferred. 
Then  it  comes  to  this — two  parties  having  an 
interest  in  certain  property,  the  legal  title  to 
which  is  vested*  in  one,  agree,  that  when  the 
property  is  recovered  it  shall  go  to  both,  ac- 
cording to  their  respective  rights.  It  is  the 
duty  of  the  court  to  seize  on  every  intend- 
ment  in  favor  of  sustaining  an  agreement, such 
as  this,  made  between  near  relations. 

THE  CHANCELLOR.  Champerty,  mainte- 
nance and  barratnr  were  defined  as  offenses, in 
very  early  stages  of  the  English  law.  These 
practices  seem  to  have  been  then  common  in 
England,  and  they  were  denounced  not  only 
as  sins  very  heinous  in  themselves,  and  highly 
injurious  to  the  peace  of  society,  but  also  as 
offenses  which  actually  interrupted  the  course 
of  public  justice.  The  excitement  of  suits  is 
an  evil,  when  suits  are  unjust;  but  when  right 
is  withheld,  and  the  object  of  a  suit  is  just,  to 
promote  the  suit  is  to  promote  justice.  That 
a  resort  to  the  public  tribunals  for  justice, 
should  produce  injustice,  can  be  true,  only 
where  the  administration  of  justice  is  weak  or 
corrupt,  or  where  the  laws  are  very  imperfect. 
Where  the  administration  of  justice  is  firm, 
pure,  and  equal  to  all,  and  where  the  laws 
give  adequate  redress  for  groundless  suits,  it  is 
not  easy  to  conceive,  that  mischief  can  arise 
from  opening  the  courts  of  justice  to  all  suit 
ors,  or  from  contracts  by  which  the  fruits  of 
a  suit  may  be  divided  between  him  who  has 
the  right  of  action,  and  him  who  hascontrib 
uted  advice,  expense  or  exertion,  to  institute 
the  suit,  or  prosecute  it  to  effect.  The  right 
of  litigating  may  be  abused,  and  proper  reme- 
dies for  groundless  and  vexatious  litigation 
must  exist  ;  but  the  remedies  for  the  abuse  of 
this  right  should  be  such  as  not  to  impair  the 
*free  use  of  the  right  itself.  As  the  [*<>44 
justice  or  injustice  of  the  claim  cannot  be 
known  before  the  termination  of  the  cause, the 
checks  upon  unjust  litigation  must,  in  general, 
consist,  not  in  excluding  the  suit  or  the  suitor 
from  the  courts,  but  in  redress  following  the 
decision  of  justice  upon  the  merits  of  the 
cause. 

The  Roman  law,  by  its  provisions  for  pre 
venting  groundless  and  vexatious  suits,  re 
quired  that  the  plaintiff  should  take  an  oath 
that  the  suit  Va.s  not  commenced  from  malice, 
and  that  he  believed  his  cause  to  be  legal  and 
just.  The  defendant  was  required  to  swear, 
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that  in  his  belief  the  plaintiff  had  no  just 
claim.  The  advocates  on  both  sides  were  re- 
quired to  take  similar  oaths.  If  the  plaintiff 
failed  in  his  suit,  he  wasjined  in  a  sum, which 
was  sometimes  a  tenth  part  of  the  demand  ; 
and  in  cases  of  great  malice  and  vexation,  the 
plaintiff  was  farther  punished  by  a  decree  of 
ignominy.  Inst.,  bk.  4,  tit.  16  ;  Code,  bk.  2, 
tit.  59;  Dig.,  bk.  5,  tit.  1-79;  Inst.,  bk.  4, 
tit.  1-33;  Huber.  Prselect.,  457,  1478;  Wood's 
Civil  Law,  341. 

The  English  doctrine  of  maintenance  arose 
from  causes  peculiar  to  the  state  of  the  society 
in  which  it  was  established.  The  great  reason 
for  the  suppression  of  champerty  and  mainte- 
nance was  an  apprehension  that  justice  itself 
was  endangered  by  these  practices.  Black- 
stone,  4  Com. ,  135,  speaks  of  this  offense  as 
preverting  the  process  of  law  into  an  engine  of 
oppression.  In  the  case  of  Slywi-ight  v.  Page, 
1  Leon.,  167,  it  was,  said  by  the  whole  Court 
of  C.  P.,  that  the  meaning  of  the  Stat.  of  the  32 
Hen.  VIII.  concerning  maintenance,  was  "to 
repress  the  practices  of  many  who  when  they 
thought  they  had  title  or  right  to  any  land, for 
the  furtherance  of  their  pretended  right,  con- 
veyed their  interest  in  some  part  thereof  to 
great  persons,  and  with  their  countenance.did 
oppress  the  possessors."  The  power  of  great 
men,  to  whom  rights  of  action  were  trans- 
ferred, in  order  to  obtain  support  and  favor  in 
.suits  brought  to  assert  those  rights  ;  the  con- 
federacies which  were  thus  formed  ;  and  the 
oppression  which  followed  from  the  influence 
of  great  men,  in  such  cases,  are  themes  of 
complaint,  in  the  early  books  of  the  English 
<$45*]  law.  While  the*power  of  nobles  and 
great  men  was  felt  in  the  administration  of 
justice,  these  practices  seem  to  have  produced 
real  and  great  evils.  In  that  state  of  things, 
instead  of  invigorating  and  purifying  the  ad- 
ministration of  justice,  as  the  direct  remedy 
for  such  evils,  the  laws  concerning  champerty 
and  maintenance  were  established,  as  penal  j 
regulations  intended  to  operate  upon  the  par-  j 
ties  to  these  transactions. 

In  modern  times,  and  since  England  has  en- 1 
joyed  a  pure  and  firm  administration  of  jus- 
tice, these  evils  are  little  felt ;  and  champerty 
and  maintenance  are  now  seldom  mentioned, 
as  occurring  in  fact,  or  as  producing  mischief 
in  that  country.  The  Statute  for  the  Limita- 
tion of  Actions,  the  Statute  of  Frauds,  the  ex- 1 
tension  of  the  action  for  malicious  prosecu- 
tions, and  the  costs  given  against  unsuccessful 
parties,  have  all  taken  place  since  the  law  of 
maintenance  was  established,  and  all  these  al- 
terations have  contributed  to  prevent  or  pun- 
ish groundless  and  vexatious  litigation. 

It  was  a  principle  of  the  common  law,  that 
a  right  of  action  could  not  be  transferred  by 
him  who  had  the  right  to  another.  When  we 
seek  the  reason  of  this  rule,  we  find  it  in  the 
motive  already  mentioned,  an  apprehension 
that  justice  would  fail,  and  oppression  would 
follow,  if  rights  of  action  might  be  assigned. 
"Nothing,"  says  Coke  (Co.  Litt.,  114  a); 
"nothing  in  action,  entry  or  re-entry  can  be 
granted  over;  for  so,  under  color  thereof,  pre- 
tended titles  might  be  granted  to  great  men, 
whereby  right  might  be  trodden  down,  and 
the  weak  oppressed."  Feeble,  partial  and  cor- 
rupt must  have  been  the  administration  of  jus- 
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tice  where  such  a  reason  could  have  force.  In 
early  times  this  rule  concerning  rights  of  ac- 
tion was  vigorously  enforced.  As  the  entire 
right  of  action  could  not  be  assigned,  so  no 
part  of  it  could  be  transferred,  and  no  man 
could  purchase  another's  right  to  a  suit,  either 
in  whole  or  in  part.  Hence  the  doctrine  of 
maintenance,  which  prohibits  contracts  for  a 
part  of  the  thing  in  demand,  was  adopted  as 
an  auxiliary  regulation,  to  enforce  the  general 
principle  which  prohibited  the  transfer  of  all 
rights  of  action.  But  the  rule  of  the  common 
law,  that  rights  of  action  cannot  be  assigned, 
has  in  modern  times  been  reversed;  the  appre- 
hension that  justice  *  won  Id  be  trodden  [*O46 
down  if  property  in  action  should  be  trans- 
ferred, is  no  longer  entertained;  and  the  an- 
cient rule  now  serves  only  to  give  form  to  some 
legal  proceedings.  In  the  courts  of  equity 
this  rule  was  never  followed,  and  those  courts 
have  always  considered  and  treated  the  rule  as 
unjust,  and  have  supported  assignments  of 
rights  of  action.  Experience  has  fully  shown, 
not  only  that  no  evil  results  from  the  assign- 
ment of  rights  of  action,  but  that  the  public 
good  is  greatly  promoted  by  the  free  com- 
merce and  circulation  of  property  in  action, 
as  well  as  of  property  in  possession. 

The* general  law,  both  in  England  and  here, 
now  is,  that  rights  of  action  may  be  trans- 
ferred; and  as  the  laws  concerning  maintenance 
are  still  in  force,  the  present  state  of  the  law 
is,  that  while  an  entire  right  of  action  may  be 
transferred  to  a  purchaser,  with  complete  ef- 
fect, a  contract  to  transfer  a  part  of  a  right  of 
action  is  void.  The  primary  rule  forbidding 
the  assignment  of  a  right  of  action  has  cea.sed, 
but  the  auxiliary  sanction  concerning  the  as- 
signment of  a  part  of  such  a  right  remains  in 
force.  The  English  judges,  feeling  that  the 
original  reasons  for  the  law  of  champerty  and 
maintenance  had  ceased,  have  gradually  miti- 
gated that  law  by  interpretations  and  excep- 
tions; and  the  present  state  of  English  opinion 
on  this  subject  may  be  seen  in  4  T.  R. ,  340, 
341;  where  Buller,  J.,  expresses  himself  in 
terms  which  do  not  disguise  his  contempt  for 
the  whole  doctrine  of  maintenance. 

In  many  of  the  States  of  this  Union  these 
laws  are  not  in  force,  and  the  want  of  them, 
is  said  to  be  no  inconvenience. 

These  observations  are  made  to  show  that 
in  examining  the  English  law,  and  English 
authorities  concerning  champerty  and  main- 
tenance, we  must,  in  order  to  ascertain  the 
sense  and  extent  of  their  doctrines,  bear  in 
mind  the  state  of  society  which  produced 
them,  the  evils  for  which  they  were  intended 
to  afford  a  remedy,  and  the  different  state  of 
things  to  which  they  are  now  applicable.  It 
is  only  by  this  recurrence  to  history  that  we 
can  trace  the  true  reasons  of  the  English  law; 
the  causes  of  the  horror  with  which  the  main- 
tenance *of  suits  was  viewed  in  [*647 
early  times;  the  decline  and  fall  of  the  rule 
of  the  common  law,  that  things  in  action 
were  not  vendible;  and  the  different  views, 
which  at  different  times  have  had  influence 
upon  the  judicial  expositions  of  the  law  of 
maintenance  in  England. 

Our  Statute  concerning  Champerty  and 
Maintenance  is  a  compilation  of  the  several 
English  statutes  relating  to  the  same  subjects, 
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and  it  declares  certain  contracts  void.  This 
Statute,  throughout,  makes  or  supposes  a  dis- 
tinction, which  before  prevailed  in  the  rules 
of  the  common  law,  between  maintenance 
which  is  innocent  and  that  which  is  unlawful. 
To  maintain  the  suit  of  another  is  unlawful, 
unless  the  person  maintaining  has  some  inter- 
est on  the  subject  of  the  suit,  or  unless  he  is 
connected  with  the  suitor  in  some  social  rela- 
tion. These  are  the  exceptions  to  a  general 
rule,  and  they  are  exceptions  which  rest  upon 
the  strongest  ground  of  reason  as  well  as  the 
support  of  authority. 

Where  the  person  promoting  the  suit  of 
another,  has  any  interest  whatever  in  the  thing 
demanded,  distinct  from  that  which  he  may 
acquire  by  an  agreement  with  the  suitor,  he-is, 
in  effect,  also  a  suitor,  according  to  the  nature 
and  extent  of  his  interest.  To  deny  to  such  a 
person  the  benefit  which  he  might  receive  from 
a  suit  conducted  mainly  or  partly  for  the  ben- 
efit of  another,  would  be  to  close  the  temple  of 
justice  against  all  persons  not  parties  to  the 
suit,  and  yet  having  interests  in  the  subject  of 
litigation,  which  may  be  affected  by  the  deter- 
mination of  the  cause.  It  is,  accordingly,  a 
principle,  that  any  interest  whatever  in  the 
subject  of  the  suit,  is  sufficient  to  exempt  him 
who  gives  aid  to  the  suitor  from  the  charge  of 
illegal  maintenance.  Whether  this  interest  is 
great  or  small,  vested  or  contingent,  certain  or 
uncertain,  it  affords  a  just  reason  to  him  who 
has  such  an  interest  to  participate  in  the  suit 
of  another,  who  also  has  or  claims  some  right 
to  the  same  subject.  Bac.  Abr.,  tit.  Main- 
tenance, B,  and  the  several  authorities  there 
cited. 

Where  there  is  consanguinity  or  affinity  be- 
tween the  suitor  and  him  who  gives  aid  to  the 
suit,  the  voice  of  nature,  and  the  language  of 
the  law  equally  declare  that  such  assistance  is 
648*]  *not  unlawful  maintenance.  The  re- 
lation of  landlord  and  tenant,  that  of  master 
and  servant,  acts  of  charity  to  the  poor,  and 
the  exercise  of  the  legal  profession,  are  all 
cases  in  which  it  is  not  unlawful  to  give  aid 
in  the  conduct  of  suits  before  the  courts  of 
justice. 

Upon  all  such  cases  these  laws  were  never 
intended  to  operate.  They  were  intended  to 
prevent  the  interference  of  strangers  having 
no  pretense  of  right  in  the  subject  of  the  suit, 
and  standing  in  no  relation  of  duty  to  the 
suitor.  They  were  intended  to  prevent  traffic 
in  doubtful  claims,  and  to  operate  upon  buyers 
of  pretended  rights,  who  had  no  relation  to 
the  suitor  or  the  subject  otherwise  than  as  pur- 
chasers of  the  profits  of  litigation. 

It  has  been  urged  that  champerty  and  main- 
tenance are  distinct  offenses,  and  that  cham- 
perty is  illegal,  in  many  cases,  in  which  main- 
tenance in  other  modes  would  be  lawful.  If 
principles  are  considered,  it  seems  to  be  of 
little  moment,  whether  he  who  maintains  the 
suit  of  another  receives  his  reward  from  the 
subject  of  the  suit,  or  from  any  other  property 
of  the  suitor  Champerty  is  one  species  of 
maintenance;  but  the  authorities  do  not  declare 
contracts  for  a  part  of  the  thing  in  demand, 
universally  unlawful.  The  distinction  made 
by  the  books  between  interference  which  is 
illegal  and  that  whicli  is  lawful,  consists  in  the 
rule  and  the  exceptions  already  stated;  and 
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where  maintenance  is  lawful,  as  in  the  case  of 
interest  in  the  subject,  or  relation  to  the  suitor, 
a  contract  to  divide  the  subject  of  the  suit, 
which  is  maintenance  in  a  particular  form,  is 
also  legal. 

In  this  case  the  wife  of  Thallhimer  was  the 
sister  of  Teller,  and  this  relation,  recited  in 
the  contract,  evidently  led  Thallhimer  and 
Teller  to  the  contract  itself.  Thallhimer  did 
not  obtrude  himself  into  the  concerns  of  a 
stranger,  but  he  agreed  to  give  aid  to  his  rela- 
tive, as  he  might  justifiably  do.  He  was  not 
the  promoter  of  litigation  in  which  he  had  no 
concern.  His  wife  might  inherit  Teller's  lands; 
and  this  reason,  alone,  exempts  the  contract 
before  us  from  the  imputation  of  champerty 
or  illegal  maintenance.  It  is  immaterial  to 
this  question,  whether  the  contingencies  which 
must  occur  before  Teller's  sister  could  inherit, 
were  such  *as  to  render  that  event  [649 
probable  or  not.  She  might  become  the  owner 
of  these  lands,  as  the  heir  of  Teller;  and  this 
potential  interest  was  a  sufficient  reason  that 
her  husband  should  join  in  measures  to  re- 
cover the  lands. 

The  charge  of  champerty  or  maintenance, 
being  the  only  objection  made  to  this  agree- 
ment, and  that  objection  not  being  applicable 
to  this  case,  the  agreement  is  valid.  The  ac- 
tion now  brought  against  Brinckerhoff  is  as- 
sumpsit  for  money  received  by  him  for  the 
use  of  Thallhimer.  The  contract  not  trans- 
ferring any  right  in  the  lands  themselves  to 
Thallhimer,  the  legal  title  remained  in  Teller, 
who  had  power  to  bring  suits,  to  compromise 
the  claim,  and  to  release  the  legal  title.  Teller 
did  compromise  the  claim  and  did  release 
the  legal  title  to  the  possessors  of  the  land  for 
a  sum  of  money  ;  this  was  done  by  Brincker- 
hoff acting  under  a  power  from  "Teller,  and 
the  money  was  received  by  Brinckerhoff.  Af- 
ter these  facts  had  occurred,  there  never  could 
be  a  conveyance  of  any  right  in  the  lands  from 
Teller  to  Thallhimer ;  and  the  agreement  could 
have  effect,  only  by  considering  the  money  re- 
ceived, as  substituted  for  the  land,  in  respect 
to  the  rights  of  Thallhimer  under  the  contract. 
The  construction  gives  effect  to  the  contract, 
and  must  be  adopted  as  the  sense  of  the  con- 
tract itself,  and  as  a  necessary  consequence 
from  the  events  succeeding  the  contract,  which 
rendered  any  conveyance  of  a  right  in  the 
lands  impossible  The  compromise  was  valid, 
both  in  respect  to  Teller  and  the  possessors  of 
the  land  ;  and  if  this  agreement  now  has  any 
effect,  it  must  operate  upon  the  money  re- 
ceived, as  it  might  have  operated  upon  the 
land,  had  the  land  itself  been  specifically  re- 
covered. If  this  contract  could  be  defeated 
by  acts  of  Teller  and  Brinckerhoff,  in  which 
Thallhimer  had  no  part,  and  over  which  ho 
had  no  control,  the  most  flagrant  injustice* 
would  be  done  to  Thallhimer.  The  sense  of 
the  contract  evidently  is,  that  in  the  event  of 
success,  Thallhimer  shall  have  OIK*  fourth  part 
of  the  property,  whether  the  fruits  of  the  claim 
should  be  realized  in  one  species  of  property 
or  another. 

*The  rights  of  Tliallhimer  in  this  T65O 
suit  arises  from  his  agreement  with  Teller, 
from  the  act  of  Teller  in  authorizing  the  com 
promise,  and  from  the  acts  of  Brinckerlioff  in 
commencing  the  actions  of  ejectment,  in  mak- 
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ing  the  compromise  and  receiving  the  money. 
In  commencing  the  actions  of  ejectment, 
Brinckerhoff  acted  as  the  attorney  of  both 
Thallhimer  and  Teller.  In  making  the  com- 
promise, he  acted  as  the  agent  of  Teller,  in  re- 
spect to  the  possessors  of  the  land  ;  for  Teller 
having  the  legal  title,  he  alone  could  give  a 
power  to  compromise.  But  as  Briuckerhoff 
had  full  knowledge  of  the  rights  of  Tballhimer 
under  the  agreement,  he  may  be  justly  regard- 
ed, in  making  the  compromise,  as  the  agent  of 
both  Thallhimer  and  Teller,  in  respect  to  their 
rights  and  according  to  their  respective  inter- 
ests. In  these  circumstances,  the  action  for 
money  received  for  the  plaintiff  is  entirely 
proper ;  the  use  of  that  form  being  to  allow 
the  introduction  of  the  express  contract  and 
all  the  acts  of  the  parties ;  and  also  to  give 
effect  to  any  tacit  promise  which  law  and  jus- 
tice may  infer  from  all  the  facts  of  the  case. 
The  agreement  determines  that  Thallhimer's 
share  of  the  money  is  one  fourth  part  ;  and 
Brinckerhoff  had  not  paid,  as  he  ought  not  to 
have  paid,  this  fourth  part  to  Teller.  This 
share  is  money  belonging  to  Thallhimer,  and 
remaining  in  the  hands  of  Brinckerhoff.  Thus, 
the  objections  made  to  the  form  of  this  suit 
appear  to  be  destitute  of  weight. 

My  opinion  is,  that  the  judgment  of  the  Su- 
preme Court  should  be  reversed,  and  that  the 
cause  should  be  again  sent  to  trial. 

The  Court  being  unanimously  of  this  opin- 
ion, it  was  thereupon  ordered,  adjudged  and 
decreed  that  the  judgment  of  the  Supreme 
Court  in  this  cause  be  reversed,  with  costs  in 
error  to  be  taxed  for  the  plaintiff  in  error  ;  and 
that  the  transcript  be  remitted  to  the  said  Su- 
preme Court ;  and  that  the  said  court  award  a 
venire  facias  de  novo. 

Doubted-31  Am.  Hep.,  57  (60  Ala..  582). 

Cited  in— 6  Cow..  94 ;  4  Wend.,  310 ;  8  Wend,,  635 ; 
9  Wend.,  536 :  20  Wend.,  221 ;  5  Den.,  312 :  5  N.  Y.,  347; 
14  N.  Y.,  296  : 14  Barb.,  450 ;  19  Barb.,  439 ;  22  Cal.,  95. 

See  6  Cow.,  90. 


651*]  *  WILLIAM  SHARPSTEEN,  Plaintiff 
in  Error, 

v. 

WILLIAM    M.  TILLOU,   Defendant  in 
Error. 

Construction  of  Will — Power,  to  Executors  to  Sell 
Realty — Object  of  Power  being  Frustrated, 
Power  Fails —  Whether  Power  Survives  Death 
of  one  Executor. 

H.  made  his  will,  by  which  be  devised  his  house, 
&c.,  to  his  wife,  and  a  comfortable  maintenance  so 
her,  out  of  the  income  of  his  real  estate,  so  long  at 
she  remained  his  widow  ;  to  his  two  sons,  E  and  I., 
the  use  and  improvement  of  all  his  real  estate,  ex- 
cept their  mother's  maintenance  during  her  natural 
life ;  and  directed  that  after  her  decease,  all  his  real 
estate  should  be  sold;  and  gave  to  his  two  sons,  E. 
and  I.,  £150  a  piece,  and  to  his  five  sons  all  the  rest 
of  his  estate  of  all  kinds,  to  be  equally  divided  be- 
tween them,  and  appointed  L.  D.  and  his  son  I.  ex- 
ecutors for  the  purposes  in  his  will  mentioned.  L. 
and  D.,  strangers  to  the  family,  alone,  proved  the 
will,  and  took  upon  themselves  its  execution.  The 
testator  died,  leaving  a  widow  and  his  five  sons,  and 
the  children  of  a  deceased  daughter.  The  widow 


NOTE.— Power  to  executors  to  sett — Failure  of  intent 
of  testator— Power  fails*,  when.  Compare  above  case 
with  Jackson  v.  Jansen,  6  Johns.,  73 ;  Slocum  v. 
Slocum.  4  Edw.,  613. 
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having  died,  I.  having  also  died  without  issue,  and 
E.  and  another  son  having  died  leaving  issue,  the 
two  executors,  L.  and  D.  sold  the  real  estate.  Hold, 
that  the  objects  of  the  testator,  having  been,  in  a 
great  measure,  defeated,  and  his  intentions  in  giv- 
ing the  power  frustrated,  the  power  itself  failed; 
and  the  sale  was  consequently  void,  so  far  as  it  de- 
pended upon  the  power:  but  the  two  surviving  sons 
having  also  conveyed  all  their  interest  to  the 
grantee  of  the  executors;  held  that  their  convey- 
ance passed  two  8fths  of  the  real  estate ;  that  the 
power  being  inoperative,  the  real  estate  descended 
to  the  heirs  at  law. 

The  purpose  of  a  testator,  in  giving  a  power  by  his 
will  to  sell  real  estate,  must  be  ascertained  from  all 
the  provisions  of  the  will ;  and  the  objects  of  the 
power  must  be  considered  in  connection  with  the 
power  itself. 

A  power  to  sell  real  estate  in  a  will  fails  when  its 
objects  are  unattainable. 

Where  one  directs  his  executors  to  sell  land,  it 
seems  this  is  a  naked  authority,  not  coupled  with 
an  interest.  There  is  no  estate  vested  in  the  ex- 
ecutors as  such  :  and  on  the  death  of  one  executor, 
the  power  would  not  survive  at  common  law.  Opin- 
ion of  the  Supreme  Court,  not  considered  on  error. 

It  seems  that  the  llth  section  of  the  Act  Concern- 
ing Wills  (1  R.  L.,  366)  merely  provides  for  the  case 
of  an  executor  who  refuses  to  act ;  but  where  ex- 
ecutors are  directed  to  sell  the  land,  thus  having 
a  naked  authority,  if  one  die,  though  he  never 
qualified  as  executor,  the  power  is  gone.  (Id.) 

It  seems  that  where  land  is  devised  to  executors 
to  be  sold,  the  survivor  or  survivors  might  sell  at 
common  law.  ( Id.) 

Citation— 6  Johns.,  73. 

TERROR  from  the  Supreme  Court  upon  a 
-U  special  verdict.  The  action  in  the  court 
below  was  brought  by  Tillou  against  Sharp- 
steen,  upon  covenants  of  seisin  contained  in 
two  deeds  *in  fee,  from  Sharpsteen  [*652 
and  his  wife  to  Tillou,  for  two  several  parcels 
of  land  in  the  Town  of  Washington,  Dutchess 
Co.,  dated  Mar.  16,  1819.  The  cause  was 
tried  at  the  Dutchess  Circuit,  where  the  jury 
found  a  special  verdict ;  that  after  the  deeds 
were  executed,  the  plaintiff  below,  on  or  about 
Apr.  1,  1819,  entered  upon  and  occupied  the 
premises  for  a  short  time  ;  that  Moses  Hallock, 
deceased,  was,  at  the  time  of  his  death,  seised 
in  fee  of  the  premises  in  question ;  that  he 
died  in  1803,  leaving  a  widow  and  several 
children  his  heirs  at  law,  having  made  his  last 
will ;  that  Phebe  Hallock,  who  was  the  onlj' 
witness  sworn  on  the  trial  to  establish  the  will, 
swore  that  herself,  Edward  Hallock  and  John 
Allen  were  subscribing  witnesses  to  the  will ; 
that  Edward  was  the  son  of  Moses  Hallock, 
the  testator,  and  Edward  is  now  deceased  ; 
that  Phebe,  the  witness,  was  his  wife,  and  now 
his  widow  ;  that  John  Allen  is  infirm  and  un- 
able to  attend  court,  and  is  unfit  to  give  testi- 
mony from  loss  of  mind  ;  that  the  will  was 
duly  executed  by  Moses,  the  testator,  and  wit- 
nessed by  the  above  named  witnesses,  in  pres- 
ence of  each  other  and  the  testator  ;  that,  by 
this  will,  the  testator  directed  his  executors  to 
pay  his  debts,  &c. ,  gave  to  his  wife,  if  she 
outlived  him,  the  best  room  in  his  house,  two 
cows,  her  choice  of  one  of  his  horses,  all  his 
household  furniture,  she  to  have  a  good  com- 
fortable maintenance  out  of  the  income  of  his 
real  estate  as  long  as  she  remained  his  widow  ; 
then,  after  several  legacies,  he  gave  to  his  two 
sons,  Edward  and  Isaac  M.,  the  use  and  im- 
provement of  all  his  real  estate,  except  their 
mother's  maintenance,  during  her  natural  life; 
and  directed  that,  after  her  decease,  all  his 
real  estate  should  be  sold  ;  and  gave  to  his  two 
sons,  Edward  and  Isaac  M.,  £150  a  piece  ;  and 
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then,  his  will  was  that  his  five  sons,  Isaiah, 
Peter,  Obadiah,  Edward  and  Isaac  M.  have 
all  the  rest  of  his  estate,  of  all  kinds,  not  be- 
fore disposed  of,  to  be  equally  divided  between 
them.  He  then  appointed  Phineas  Lounsberry, 
Samuel  Doughty  and  his  son  Isaac  M.  his  ex- 
ecutors for  the  purposes  in  his  will  mentioned  ; 
that  Doughty  and  Lounsberry,  two  only  of  j 
the  executors,  ever  proved  or  took  on  them  j 
the  execution  of  the  will;  they  did  this  Sept.  3, 
1803 ;  that  the  testator,  at  his  death,  left  a 
653*]*widow,  Bridget  Hallock,  and  five  sons, 
before  named,  and  six  grandchildren,  the 
children  of  his  deceased  daughter  Miriam  ; 
that  Obadiah  died  in  the  year  1810,  leaving 
four  children  who  are  yet  alive ;  that  Isaiah 
and  Peter  are  now  living  ;  that  Edward  died 
in  1810,  leaving  Phebe  his  widow  and  three 
children,  two  of  whom  are  living,  and  one 
dead  ;  that  Isaac  M.  died  in  June,  1817,  with- 
out issue,  was  never  married,  nor  did  he  leave 
any  last  will  or  testament ;  that  Bridget,  the 
widow  of  Moses  Hallock,  died  in  the  spring  of 
1818  ;  that  the  children  of  Miriam  are  living  ; 
that  Lounsberry  and  Doughty,  as  acting  exec- 
utors of  the  will  of  Moses  Hallock,  executed 
a  deed  for  the  premises  in  question  to  the  de- 
fendant below,  William  Sharpsteen,  dated 
Aug.  29,  1818 ;  that  Isaiah  Hallock  and  Peter 
Hallock  also  executed  their  deed  to  the  defend- 
ant below,  William  Sharpsteen,  for  the  prem- 
ises in  question,  dated  May  21,  1818  ;  but 
whether,  &c.,  and  if,  &c.,  the  jury  assessed  the 
damages  at  $3,578.56,  being  three  fifths  of  the 
consideration  money  in  the  deeds  to  the  plaint- 
iff below,  with  interest. 

On  this  verdict  the  Supreme  Court  gave 
judgment  for  the  plaintiff  below,  with  $ 225.54 
costs,  making  with  the  damages  $3,803.80,  in 
Jan.  Term,  1823,  for  which  they  gave  their 
reasons  as  follows : 

Reasons  for  the  judgment  in  the  court  below. 
The  intention  of  the  testator,  in  directing  a 
sale,  seems  to  have  been,  among  other  things, 
to  provide  for  Edward  and  Isaac,  by  securing 
to  them  £150  each,  out  of  the  avails  of  the 
farm,  in  the  first  instance,  and  then  an  equal 
share  with  the  other  sons.  This  cannot  be  car- 
ried into  effect,  because  Edward  and  his  wife 
being  witnesses,  the  devise  to  him  is  void.  1 
R.  L.,  367;  4  Johns.,  311  ;  1  Johns.  Cas.,  163. 
Thus  one  object  in  view,  when  the  power  to 
sell  was  created,  cannot  be  attained.  Isaac 
also  died  before  his  mother.  As  to  him  the 
£150  are  lapsed,  for  it  was  a  personal  devise 
to  him  solely.  If  the  sale  by  the  executors  is 
held  valid,  they  cannot  make  distribution  ac- 
cording to  the  will. 

The  subsequent  events  are  such,  that  had 
they  been  foreseen  by  the  testator  a  sale  would 
not  have  been  directed.  In  construction  of 
these  powers,  the  intent  is  much  regarded. 
<J54*J  *If  the  object  in  creating  the  power 
ceases,  the  lands  descend  to  the  heirs  at  law. 
6  Johns.,  78.  On  this  ground  we  think  the 
sale  by  the  executors  cannot  be  supported. 

On  another  ground,  the  sale  is  void.  This 
is  a  naked  authority  to  sell,  not  coupled  with 
an  interest.  There  is  no  previous  estate  cre- 
ated and  vested  in  the  executors  as  such.  On 
the  death  of  one  executor,  the  power  at  com- 
mon law  would  not  survive,  liergen  v.  Ben- 
net,  1  Cai.  Cas.,  16. 
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The  llth  section  of  the  Statute  Concerning^ 
Wills  (I  R.  L.,  366)  provides  for  the  case  when 
part  of  the  executors  refuse  to  act,  and  makes 
valid  all  sales  made  by  executors  who  take 
charge  of  the  administration  of  the  will.  It 
leaves  untouched  the  case  of  one  of  the  execu- 
tors dying  before  the  sale.  The  Statute  recog- 
nizes the  distinction  between  lands  devised  to 
executors,  to  be  sold,  and  a  devise  directing 
them  to  sell  the  lands.  In  the  former  case,  na 
statute  provision  was  necessary  to  sanction  a 
sale  by  surviving  executors.  In  the  latter,  the 
Legislature  left  the  power,  in  the  event  of  the 
death  of  one  of  the  executors,  to  the  operation 
of  the  common  law.  But  whether  the  power 
was  with  or  without  an  interest,  all  the  execu- 
tors must  join,  if  living.  The  Statute  was 
passed  to  provide  a  remedy  in  case  of  refusal 
to  act. 

The  defendant,  however,  having  a  sufficient 
conveyance  from  the  two  of  the  sons  of  Moses 
Hallock,  the  plaintiff  is  entitled  to  recover 
three  fifths  of  the  consideration  money,  only, 
and  interest. 

Mr.  J.  Tallmadge,  for  the  plaintiff  in  error, 
contended  that  the  judgment  in  the  court  be- 
low should  be  reversed,  for  the  following  rea- 
sons : 

1.  Because  the  power  to  sell  contained  in 
the  will  was  sufficient,  and  well  executed  by 
the  two  surviving  executors  ;  and  their  deed 
was  effectual  to  pass  the  entire  estate. 

2.  Because,  if  the  power  to  sell  was  insuffi- 
cient, or  not  well  executed,  yet  the  will  was 
not  void,  but  contained  a  good  devise  in  fee, 
and  the  deed  from  Peter  and  Isaiah  Hallock, 
the  two  surviving  sons,  conveyed  a  greater  in- 
terest in  the  premises  than  two  fifths,  as  de- 
clared in  the  judgment  of  the  court. 

*He  said,  the  judgment  was  errone-  [*655 
ous,  both  in  fact  and  law.  If,  as  the  Supreme 
Court  assume,  the  power  was  void,  then  the 
judgment  was  for  too  much,  provided  the  will 
is  to  operate  for  any  purpose.  The  court  say 
the  devise  to  Isaac  M.  lapsed  in  consequence 
of  his  dying  before  the  mother.  If  so,  it  de- 
scended to  the  other  children  of  the  testator, 
the  grantors,  Isaiah  and  Peter  taking  each  one 
fifth  of  that  share,  which  also  passed  by  the 
deed,  and  should  have  been  deducted  from 
the  verdict.  The  court  disregarded  the  several 
lapses,  which  happened  by  (he  death  of  the  sev- 
eral heirs,  three  or  whom  died  in  the  lifetime 
of  their  mother.  Edward  and  his  wife  wit- 
nessing the  will,  the  devise  to  them  being 
therefore  void,  this  descended,  in  equal  shares, 
to  all.  The  interest. of  Isaiah  and  Peter,  being 
two  fifths  also,  in  this  share,  passed  by  their 
deed.  But  taking  the  principles  assumed  by 
the  court  below,  and  allowing  the  will  to  be 
void,  still  they  have  given  judgment  for  too 
much,  by  one  fifth  of  Isaac  M.'s  share,  who 
died  without  issue. 

But  the  principles  assumed  in  relation  to 
this  will,  by  the  court  below  were  not  correct. 
The  testator  professes  to  disposes  of  all  his  es- 
tate, real  and  personal.  Aftdr  bequeathing 
several  legacies,  and  milking  several  devises, 
he  disposes  of  all  the  residue  of  his  personal  es- 
tate to  his  five  sons,  and  provides  for  the  sale 
of  his  real  estate,  and  the  distribution  of  the 
avails.  Two  of  his  sons  were  to  have  i'150 
each,  and  the  five  to  take  the  residue.  Now 
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suppose  the  power  to  sell  was  void,  or  incapable 
of  execution,  the  whole  passed  to  the  five  sons 
under  the  residuary  clause.  Though  a  power 
to  sell  be  inoperative,  there  is  nothing  to  pre- 
vent a  residuary  clause,  embracing  the  fee, 
taking  full  effect.  The  court  had  no  right  to 
pronounce  the  will  void  in  toto,  because  a  part 
of  it  failed.  Then  Isaiah  and  Peter  took  two 
fifths  under  this  clause  ;  and,  by  the  death  of 
Isaac  without  issue;  they  took  two  fifths  of  his 
share  which  passed  by  the  deed.  This  makes 
the  judgment  erroneous  for  so  much. 

But  the  court  erred  in  saying  that  the  power 
became  void.  They  go  on  the  ground  that 
where  a  power  is  given  by  the  will  to  sell,  and 
the  object  fails,  the  power  goes  with  it;  and 
they  maintain  and  illustrate  the  position,  by 
C>56*]  the  case  of  *a  power  to  sell  for  the 
maintenance  of  a  widow,  who  dies  before  the 
sale.  Jackson  v.  Jansen,  6  Johns.,  73.  This 
is  a  very  different  case.  Where  a  beneficial 
interest  in  the  sale  is  given  to  several,  because 
one  dies,  it  does  not  follow  that  the  power 
<-eases  as  to  all.  '  If  the  object  totally  fails,  the 
power  fails  also.  Not  so  as  to  a  partial  fail- 
ure ;  and  the  power  shall  be  executed  for  the 
residue.  Here  the  object  still  remains  as  to 
two  of  the  devisees,  who  are  living. 

The  court  say,  that  in  the  construction  of 
these  powers  the  intent  is  to  be  regarded. 
This  is  admitted  in  its  fullest  extent,  and  is, 
undoubtedly,  applicable  to  the  whole  will. 
Here  was  a  clear  intent  not  to  die  intestate. 
The  court  will  almost  disregard  and  break 
down  the  words  of  a  power  and  a  will,  pro- 
viding for  a  sale  of  lands,  in  order  to  effectu- 
ate this  intent.  Jackson  v.  Given,  16  Johns., 
1(57.  No  intendment  should  be  received,  to 
defeat  the  intent  not  to  die  intestate,  so  plainly 
manifest  upon  this  will.  Yet  the  court  below 
have  totally  disregarded  it.  Miriam's  children 
are  let  in,  to  share  in  the  descent,  though  the 
ancestor  expressly  excluded  them. 

As  to  the  number  of  executors  necessary  to 
execute  the  power — if  this  power  be  annexed 
to  the  office  of  executor,  all  the  authorities 
agree  that  it  may  be  executed  by  those  only 
who  take  the  trust.  This  will  does  annex  the 
power  to  the  office.  The  testator  directs  the 
payment  of  his  debts,  and  without  saying  by 
whom,  the  sale  of  his  real  estate,  fie  then 
appoints  his  executors,  in  terms,  for  the  pur- 
poses mentioned  in  the  will.  All  the  author- 
ities agree  that  where  no  one  is  designated  to 
sell,  the  executors,  as  such,  are  to  do  it.  It 
belongs  to  them  virtute  officii.  It  is  only  where 
persons  are  specifically  designated  as  a  kind  of 
attorneys  for  the  purposes  of  the  sale,  that  the 
strict  doctrine  advanced  by  the  court  below 
prevails.  I  contend,  therefore,  that  the  power 
was  well  executed  by  the  survivors.  Osgood  v. 
Franklin,  2  Johns.  Ch.,  1,  20,  21  ;  14  Johns., 
527;  S.  C.,  on  appeal,  Id.,  553;  Jackson  v. 
Ferriss,  15,  Id.,  346  ;  Jackson  v.  Jansen,  6  Id., 
73.  All  the  authorities  are  referred  to  in  these 
cases.  Dawue  v.  Fanning,  2  Johns.  Ch.,  254  ; 
Blitch  v.  Wilder,  1  Atk.,  420  ;  and  Sugd.  on 
657*J  *Pow.,  167,  &c.,  are  direct  authorities 
to  show  that  executors  are  the  proper  persons 
to  sell  lands  not  expressly  directed  to  be  sold 
by  others,  especially  where  the  avails  are  in- 
tended to  pay  legacies.  Here  the  avails  were 
to  be  distributed  among  the  children — a  dispo- 
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sition  in  the  nature  of  a  legacy.  In  Lessee  of 
Zebach  v.  Smith,  3  Binn.,  69,  the  will  ordered 
thus  :  "The  executors,  namely  :  A,  B  and  C, 
shall  be  empowered  to  sell  my  land,  &c.,  and 
to  give  a  good  right."  Two  of  the  executors 
refused  to  act,  and  one  only  sold.  The  court 
held  this  well,  and  said  that  one  might  sell 
alone  in  all  cases  where  the  power  is  annexed 
to  the  office  of  executor.  Id.,  73. 

The  court  say  that  the  1  R.  L.,  366,  sec.  11, 
provides  for  the  case  when  part  of  the  exec- 
utors refuse  to  act,  leaving  untouched  this 
case,  where  one  of  the  executors  dies  before 
the  sale.  In  Davoue  v.  Fanning,  2  Johns.  Ch., 
254,  the  Chancellor  said  :  "  If  all  the  executors 
named  had  the  power  by  the  will,  then  the  sole 
acting  executor  has  the  power  by  the  Statute 
(1  R.  L.,  366),  on  the  neglect  or  refusal  of  the 
rest  of  the  executors  to  act."  The  Statute  de- 
clares, expressly,  that  if  part  refuse  to  act,  all 
the  power  to  sell  s.hall  devolve  on  those  who 
qualify  and  take  the  trust  ;  and  the  court  say 
that  the  power  is  gone  notwithstanding,  if  he 
who  stands  out  die  before  it  is  fully  consum- 
mated. This  we  deny.  The  full  power  passes 
instantly  to  those  who  take  the  trust ;  and  no 
subsequent  events  can  defeat  this  effect.  The 
executor  refusing  is  considered  as  having 
never  existed  ;  and  this  reasoning  will  be 
found  strengthened,  by  comparing  the  Statute 
as  it  first  passed  (1  Jones  &  Var.,  153)  with  the 
subsequent  revisions.  The  survivor  is  ex- 
pressly declared,  by  the  old  Act,  to  possess  the 
power  ;  and  without  this,  the  evil  of  the  old 
law  is  not  fully  remedied. 

Mr.  O.  Bloom,  for  the  defendant  in  error, 
contended  :  1.  That  the  two  surviving  exec- 
utors had  not  power  to  sell  at  the  time  of  the 
conveyance  to  Sharpsteen.  2.  That  the  judg- 
ment of  the  Supreme  Court  was  correct,  as  to 
the  rule  of  damages  adopted  by  them. 

*He  said  the  power  did  not  survive  [*658 
to  the  two  executors.  It  became  a  naked  power 
by  the  death  of  one,  the  survivors  being  stran- 
gers to  the  family,  and  having  no  interest  in 
the  subject.  It  does  not  appear  that  there  were 
any  debts  to  pay,  or  other  charges  against  the 
estate.  There  were  no  practicable  objects  to  be 
attained  by  the  sale,  after  the  widow's  death. 
This  will  directs  the  executors  to  sell.  There 
is  no  unqualified  command  to  do  this.  All  the 
authorities  agree  that  a  power  conferred  by 
such  language  is  a  naked  one.  "  If  a  man,  by 
his  will,  direct  his  executors  to  sell  his  land, 
this  is  but  a  bare  authority  to  sell,  without  in- 
terest ;  for  the  land,  in  the  meantime,  descends 
to  the  heir  at  law,  who,  until  the  sale,  would, 
at  common  law,  be  entitled  to  the  profits — and 
being  but  a  naked  authority,  if  one  of  the  ex- 
ecutors die,  the  power,  at  the  common  law, 
would  not  survive."  Bergen  v.  Bennet,  1  Cai. 
Cas.,  16  ;  Pow.  on  Dev.,  291  to  310 ;  3  Salk., 
277;  Co.  Litt.,  113  a;  Id.,  181  c ;  Id.,  236.  It 
is  a  general  rule  that  a  power  not  coupled 
with  an  interest  is  a  naked  power.  A  power 
simply  collateral,  and  without  interest,  or  a 
naked  power,  is  when,  to  a  mere  stranger,  au- 
thority is  given  to  dispose  of  an  interest  in 
which  he  has  no  estate  whatever.  Pow  on 
Pow.,  8,  10,  12;  Butler's  note,  298  to  Co.  Litt., 
342  b  ;  Edwards  v.  Skater,  Hardr.,  415,  416.  In 
all  the  cases  cited  against  the  position  for 
which  I  contend,  there  was  a  power  coupled 
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with  an  interest,  or  a  trust  committed,  capable 
of  execution  at  the  time. 

It  is  agreed  that  the  intention  is  much  re- 
garded in  the  construction  of  these  powers. 
What  was  the  testator's  intention  in  the  in- 
stance before  us  ?  First,  to  provide  for  the 
widow,  by  leaving  her  in  charge  of  Edward 
and  Isaac  his  sons ;  second,  to  provide  for 
them,  by  giving  each,  on  a  sale  of  the  estate, 
•$375.  The  latter  object  could  never  be  accom- 
plished by  the  sale.  Edward  and  his  wife  being 
witnesses,  the  devise  to  them  was  void  (1  R. 
L.,  367,  sec.  12;  J<ick*on  v.  Dvnniston,  4 
Johns.,  311  ;  Same  v.  Woods,  1  Johns.  Cas., 
163),  and  Isaac  died  before  his  mother,  with- 
out heirs,  and  without  a  will.  Of  course,  his 
share  lapsed,  and  diffused  itself  among  all  the 
brothers  and  sisters.  Toll.  L.  E.,  171,  2,  3, 
305,  304.  Indeed,  whether  it  lapsed  or  vested, 
O59*]  *can  make  no  difference,  because  it 
would  descend  in  the  same  manner,  at  his 
death,  to  his  brother's  and  sister's  children. 
The  provision  for  both,  then,  failed.  The  in- 
tention of  the  testator  was  defeated.  Beside, 
the  gift  to  Edward  and  Isaac  was  personal — 
not  to  them  and  their  heirs.  The  farm  was 
sold  for  $3.000,  fifteen  years  after  the  testator's 
death.  Taking  out  $750,  would  leave  only 
$450  to  each  of  the  five  sons.  Edward  never 
took  any  interest  in  this,  and  Isaac  died  before 
the  sale.  How  the  executors  could  substitute 
takers  of  the  sale  money,  so  as  to  fulfill  the 
testator's  intention,  it  is  impossible  to  con 
•ceive.  Every  member  of  the  family  would  get 
more  or  less  than  the  testator  intended. 

Again ;  when  every  material  object  con- 
templated by  a  testator,  in  framing  his  will, 
fails,  the  will  itself  must,  of  consequence,  fail, 


£150  to  his  son  Isaac  M.  is  considered  as  pay- 
able from  the  product  of  the  real  estate  when 
sold,  and  such  is  the  sense  of  the  will,  this 
contingent  legacy  fails — Isaac  M.  having  died 
before  the  power  to  .sell  was  or  could  be  ex- 
erted. The  intended  dispositions  of  the  money 
which  should  arise  from  the  sale  of  the  real 
estate  are,  to  a  great  extent,  impossible  ;  and 
in  these  circumstances,  the  intentions  of  the 
testator  in  giving  the  power,  are  frustrated 
This  power  to  sell  cannot  be  disjoined  from 
the  other  provisions  of  the  will ;  the  purposes 
of  the  testator  in  giving  the  power,  as  in  other 
respects,  must  be  ascertained  from  all  the  pro- 
visions of  the  instrument,  and  the  objects  of 
the  power  must  be  considered  in  connection 
with  the  power  itself.  In  the  case  of  Jackson 
v.  Jansen,  6  Johns.,  73,  the  Supreme  Court 
held  that  where  the  object  of  a  testator  in 
giving  a  power  to  sell  had  ceased,  the  power 
itself  also  ceased.  In  this  case  I  aui  of  opinion 
that  by  the  total  nullity  of  the  will  in  respect 
to  the  portions  of  the  estate  intended  for  Ed- 
ward, and  by  the  failure  of  the  legacy  of  £250 
to  Isaac  M.,  the  objects  of  the  power  had  so 
far  failed  that  there  was  not  a  valid  power  to 
sell,  in  1818,  when  a  sale  was  made  by  two  of 
the  executors.  The  power  fails,  because  its 
objects  are  unattainable. 

It  is  urged  by  the  counsel  of  Sharpsteen,  that 
if  the  power  to  sell  failed,  the  five  sons  of  the 
testator  took  the  land,  as  devisees.  But  this 
seems  not  to  be  the  sense  of  that  clause  of  the 
will,  by  which  the  testator  gives  all  the  rest  of 
his  estate  not  before  disposed  of  to  his  five 
sons.  The  testator  had  before  made  disposi- 
tions of  all  his  real  estate,  and  his  intention 
concerning  the  residue  must  be  understood  to 
exclude  his  land.  He  had,  indeed,  previously 
disposed  of  all  his  movable  estate  :  but  whether 
the  terms  "movable  estate"  were  used  by  him 
to  comprehend  all  his  personal  estate,  or  in 
some  sense  more  restricted,  is  uncertain.  The 
testator,  in  making  the  final  bequest  of  the  res- 
idue of  all  his  estate,  seems  to  *have  [*O($1 
supposed  that  his  land  would  be  sold,  and 
might  produce  a  sum  greater  than  would  be 
sufficient  to  discharge  the  legacies  ;  and  upon 
that  supposition,  he  probably  meant  to  dis- 
pose of  such  an  excess.  But  his  intentions  de- 
clared by  this  will  are  to  a  great  extent  null, 
and  the  last  disposing  clause  of  the  will  seems 
not  to  be  a  devise  in  fee  of  his  land. 

The  land  of  Moses  Hallock,  not  being  de- 
vised in.  fee,  and  being  subject  only  to  the  tem- 
porary charges  made  in  the  will,  de-scemk-d 
by  his  death  to  his  heirs  at  law.  His  heirs 
were  five  sons  and  six  children  of  a  deceased 
daughter.  Each  of  his  five  sons,  therefore, 
took  a  sixth  part,  and  the  children  of  his  de- 
ceased daughter  took  another  sixth  part  of  his 
land. 

Isaac  M.  Hallock  died  in  1817,  intestate,  and 
without  issue.  His  heirs  were  his  brothers 
Isaiah  and  Peter,  the  children  of  his  deceased 
sister,  those  of  his  deceased  brother  Edward, 
and  those  of  his  deceased  brother  Obadiah. 
The  share  of  Isaac  M.  in  tin-  land  of  his  father 
thus  descended  in  five  portions,  Isaiah  and 
Peter  each  taking  a  fifth  part  of  that  .-hare. 

„.  _..        Isaiah  and   Peter,  as  heirs  of  their  father, 

the  beneficial  intentions  of  the  testator  towards  |  each  took  a  sixth  part,  and  as  heirs  of  their 
this  sou  are  ineffectual.  If  the  bequest  of  i  brother  Isaac  M.,  each  of  them  took  a  filth 
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•of  descent  and  distribution.  Could  the  testa- 
tor here  have  been  foreseen  the  changes  which 
have  occurred  in  his  family,  will  any  one  sup- 
pose that  he  would  have  left  such  a  will  ? 

The  court  below  were  correct  in  saying  that 
our  Act  (I  R.  L.,  366)  does  not  apply  to  a  sur- 
vivorship of  executors,  but  leaves  the  case  as 
it  .stood  at  the  common  law. 

If  the  court,  however,  should  think  that  the 
power  did  not  survive  to  Lounsberry  and 
Doughty,  and  yet  consider  the  will  good,  then 
they  will  affirm  the  judgment  of  the  Supreme 
Court  in  part  and  reverse  it  in  part,  exercising 


as  to  the  costs.  Water*  v.  Travi*, 
8  Johns.,  566  ;  Anonymous,  12,  Id.,  340.  The 
judgment  was  founded  on  the  supposition 
that  the  will  is  void,  and  that  Peter  and  Isaiah 
conveyed  only  two  fifths  of  the  farm  ;  where- 
as, if  the  will  be  good,  they  were  entitled  to 
two  fifths  of  the  whole,  ana  also  two  fifths  of 
Edward's  and  two  fifths  of  Isaac's  lapsed 
shares.  This  would  lessen  the  amount  of  the 
judgment  some,  but  not  to  any  considerable 
amount. 

THE  CHANCELLOR.  The  objects  which  the 
testator  seems  to  have  contemplated,  in  direct- 
ing that  his  real  estate  should  be  sold  after  the 
decease  of  his  widow,  have  been,  to  a  great 
extent,  defeated  by  himself,  by  rules  of  law, 
and  by  events  which  occurred  after  his  death. 
tt(H)*]  His  son  Edward,  being  a  *witness  to 
the  will,  could  take  nothing  under  it,  and  all 
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part  of  his  sixth  part  of  the  land.  These  frac- 
tious added,  and  more  simply  expressed,  are 
two  fifths  of  the  whole ;  and  the  result  of  all 
these  descents  gave  to  Isaiah  and  Peter  the 
same  proportion  of  the  whole,  which  they 
would  have  taken  had  the  land  descended  by 
the  dealh  of  Moses  Hullock  in  five  shares,  in- 
stead of  six.  Isaiah  and  Peter  were  thus,  sev- 
erally, owners  of  one  fifth  part  of  the  land, 
May  21,  1818,  when  they  conveyed  all  their 
title  to  Sharpsteen,  and  he  then  acquired  a  title 
to  two  fifths  of  the  land  in  question. 

The  conveyance  from  the  executors  being 
void,  for  want  of  a  sufficient  power  ;  the  con- 
veyance from  Isaiah  and  Peter  being  valid,  to 
the  extent  of  their  rights;  and  their  rights  em- 
bracing two  fifths  of  the  subject,  the  title 
conveyed  by  Sharpsteen  to  Tillou  has  failed, 
O(J2*J  in  respect  to  the  three  fifth  *parts  of 
the  land.  I  am,  accordingly,  of  opinion  that 
there  is  no  error  in  the  decision  of  the  Supreme 
Court. 

The  Court  being  unanimously  of  this  opin- 
ion, it  was  therefore  ordered,  adjudged  and  de- 
creed that  the  plaintiff  take  nothing  by  his 
writ ;  and  that  the  defendant  go  thereof  with- 
out day.  And  it  was  further  ordered  adjudged 
and  decreed  that  the  defendant  recover  against 
the  plaintiff  his  costs  to  be  taxed,  in  defending 
the  writ  of  error  in  this  cause  ;  and  that  the 
record  be  remitted,  &c. 

Cited  in— 21  Wend.,  441 :  4  Edw.,  617  ;  1  N.  Y.,  358 ; 
50  N.  Y..  435;  66  N.  Y.,  174;  69  N.  Y.,  13;  7  Lans., 
338 :  6  Hun,  221 ;  1  Barb.,  101 ;  49  Barb.,  133;  33  How. 
Pr.,234;  2  Bradf.,  113. 


THE  PRESIDENT,  DIRECTORS  AND 
COMPANY  OF  THE  BANK  OF  UTICA, 
Plaintiff*  in  Error, 

v. 

A.   K.   &  G.   M.    SMEDES    AND  A.    CAM- 
FIELD,  Defendants  in  Error. 

Negotiable  Paper — Duly  of  Banks  in  Collecting 
— Consideration,  for  Undertaking  to  Give 
Notice  to  Indor*ers — Pleading  and  Practice — 
Powers  of  Corporations —  When  Demand  Notes 
should  be  Presented. 

The  indorsement  and  delivery  of  a  promissory 
note  to  a  bank,  on  its  request,  is  a  sufficient  con- 
sideration for  an  undertaking1,  on  the  part  of  the 
Bank,  to  charge  the  indorser  by  a  regular  notice  of 
non-payment ;  and  if  they  neglect  to  do  this,  the 
holder  or  owner  of  the  note,  to  whom  the  promise 
is  made,  may  maintain  an  action  against  them,  and 
recover  damages  for  neglect. 

A  count  for  such  neglect  would  be  good  as  a 
count  for  a  misfeasance,  the  receipt  of  the  note, 
and  neglect  to  perform  the  undertaking,  being 
properly  a  mismanagement  of  the  business  under- 
taken. The  acceptance  of  the  note  by  the  Bank 
may  well  be  considered  the  first  step  in  the  execu- 
tion of  the  contract,  and  no  other  consideration  is 
necessary. 


NOTE.— Duty  of  banks  as  collection  agents— Con- 
sideration for  their  undertaking  to  charge  indorsers 
of  negotiable  paper  deposited  with  them  for  collection. 
See  Allen  v.  Suydam,  20  Wend.,  321 ;  Allen  v.  Bank, 
22  Wend.,  215. 

Corporation — Powers  of.  See  People  v.  Utica  Ins. 
Co.,  15  Johns.,  358,  note. 

Note  payable  on  demand— When  should  be  pre- 
sented for  payy.'tent.  See  Furman  v.  If a.s kin,  2  Cai., 
369  ;  Conroy  v.  Warren,  3  Johns.  Cas.,  259,  notes. 

Public  ana  private  statutes.  See  Jenkins  v.  Union 
Turnpike  Road,  1  Cai.  Cas.,  86. 
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Objections,  not  taken  in  the  Supreme  Court,  can- 
not be  taken  in  the  Court  of  Errors. 

A  corporation  may  make  any  contract,  to  do  an 
act  at  any  place,  if  such  contract  be  within  the 
scope  of  its  general  power. 

It  seems  that  a  statute  incorporating  a  bank  is,  in 
its  nature,  a  public  statute. 

The  declaration  statt-d  that  the  Bank  of  Utica  had, 
pursuant  to  the  Act  of  the  Legislature,  passed  A  pr. 
10. 1815,  established  an  office  of  discount  and  deposit 
in  Canandaigua.  Held,  a  sufficient  recital  of  the 
Act  in  pleading,  though  it  should  be  considered  a 
private  Act ;  especially  after  verdict. 

The  declaration  alleged  that  tbe  defendants  had 
undertaken  to  charge  the  first  indorser  of  notes 
payable  on  demand ;  and  set  forth  this  first  indorse- 
ment of  the  notes  to  the  plaintiffs  as  having  been 
made  on  a  day  certain— the  indorsement  and  deliv- 
ery of  the  notes,  by  the  plaintiffs,  to  the  *de-  [*663 
fendants,  about  six  months  thereafter— and  their 
undertaking  at  the  latter  time.  Held  sufficient,  es- 
pecially after  verdict,  though  the  declaration  did 
not  aver  that  the  demand  of  payment  was  made 
within  a  reasonable  time. 

What  is  a  reasonable  time,  within  which  a  note 
payable  on  demand  should  be  presented  for  pay- 
ment, in  order  to  charge  an  indorser,  depends  on  all 
the  facts  of  the  case,  to  be  proved  at  the  trial. 

The  power  of  a  verdict,  to  cure  formal  defects  in 
pleading,  should  be  liberally  applied. 

Citation— Act.  April  10, 1815. 

TERROR,  from  the  Supreme  Court.  The- 
-Lj  cause  was  tried  in  the  court  below  at  the 
Ontario  Circuit,  in  June,  1821,  before  the  late- 
Mr.  Justice  Yates.  the  venue,  which  was  orig- 
inally laid  in  the  County  of  N.  Y. ,  having 
been  changed  by  an  order  of  the  court. 

The  declaration,  the  only  part  of  the  pro- 
ceedings questioned  upon  the  writ  of  error, 
consisted,  besides  the  money  counts,  of  three- 
special  counts,  the  first  of  which  was  as  fol- 
lows : 

City  and  County  of  New  York,  «*.  The 
President,  &c.,  of  the  Bank  of  Utica  was  sum- 
moned to  answer  A.  K.  Smedes,  &c.,  of  H  plea 
of  trespass  on  the  case,  &c.;  and  thereupon  the 
said  A.  K.  Smedes,  &c.,  by  Evert  A.  Bancker, 
their  attorney,  complain  for  this,  to  wit :  that 
whereas,  on  the  14th  day  of  February,  181N, 
and  before  and  since  that  time,  at  the  1st  ward 
in  the  City  of  New  York,  and  in  the  County  of 
New  York,  A.  K.  Smedes,  G.  M.  Smedes  and 
Abie!  Camfield,  plaintiffs,  were  merchants  and' 
copartners  in  trade,  under  that  name,  style  and 
firm  of  A.  &  G.  Smedes  &  Camfield;  and 
whereas,  also,  the  before  named  defendants,  the 
President,  &c.,  of  the  Bank  of  Utica,  on  the 
day  and  year  aforesaid,  and  before  and  since- 
that  time,  pursuant  to  the  Act  of  the  Legisla- 
ture of  the  State  of  New  York,  passed  the  10th 
day  of  April,  A.  D.  1815,  had  established  an 
office  of  discount  and  deposit  in  Canandaigua, 
to  wit  :  at  the  1st  ward  in  the  City  of  New 
York,  and  in  the  County  of  New  York,  and 
were  then  and  there  transacting  and  doing 
business  as  bankers,  by  virtue  of  the  Act  afore- 
said, under  the  name,  style  and  description  of 
the  Utica  Branch  Bank  in  Canandaigua  ;  and 
whereas,  also, on  the  12th  day  of  August,  A.  D. 
1817,  at,  &c.,  *to  wit  :  at,  &c.,  Punder-  [*664 
son  B.  Underbill  and  Harris  Seymour  were  mer- 
chants and  copartners  in  trade,  under  the  name, 
style  and  firm  of  Underbill  &  Seymour  ;  and 
whereas,  also,  on  the  said  12th  day  of  August ,  A. 
D.  1817,  the  before  named  P.  B.  Underbill  and 
H.  Seymour,  at,  &c. ,  to  wit  :  at,  &c.,  or  one  of 
them,  for  and  in  the  name  of  the  said  firm  of 
Underbill  &  Seymour,  made  a  certain  note  in 
writing,  commonly  called  a  promissory  note, 
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bearing  date  the  same  day  and  year  last  afore- 
said, and  then  and  there  delivered  the  said 
note  to  a  certain  John  C.  Spencer  ;  by  which 
said  note,  the  said  P.  B.  Underbill  and  H.  Sey- 
mour, under  the  name  and  signature  of  Under- 
bill &  Seymour,  promised  to  pay  to  the  order 
of  the  said  John  C.  Spencer,  by  the  name  and 
description  of  John  C.  Spencer,  Esquire,  at  the 
Utica  Branch  Bank,  $1,237,  with  interest  from 
date,  for  value  received  ;  and  the  said  J.  C. 
Spencer,  to  whom,  or  to  whose  order,  the  pay- 
ment of  the  said  sum  of  money  mentioned  in 
the  said  note,  was  to  be  made  as  aforesaid, 
afterwards,  and  before  the  payment  of  the  said 
sum  of  money  mentioned  in  the  said  note,  or 
any  part  thereof,  and  also  before  the  time  lim- 
ited, and  appointed  by  the  said  note  for  the 
payment  thereof,  to  wit  :  on  the  same  day  and 
year  last  aforesaid,  at  &c.,  to  wit :  at  &c.,  in- 
dorsed the  said  note  in  writing,  with  his  proper 
name  and  signature  of  J.  C.  Spencer,  and  by 
that  indorsement,  ordered  and  appointed  the 
contents  of  the  said  note  to  be  paid  to  the  be- 
fore named  A.  K.  Smedes,  &c.,  the  before 
named  plaintiffs:  and  then  and  there  delivered 
the  said  note,  so  indorsed,  to  the  said  A.  K. 
Smedes,  &c. ;  and  the  said  A.  K.  Smedes,  &c., 
to  whom,  or  to  whose  order,  the  payment  of 
the  said  sum  of  money,  mentioned  in  the  said 
note,  was  to  be  made  as  aforesaid,  afterwards, 
and  before  the  payment  of  the  said  sum  of 
money,  mentioned  in  the  said  note,  or  any  part 
thereof,  and  also  before  the  time  limited  and 
appointed  by  the  said  note,  for  the  payment 
thereof,  to  wit  :  on  the  day  last  aforesaid,  at, 
Ac.,  to  wit :  at,  &c.,  indorsed  the  said  note  in  | 
writing,  with  the  name  and  signature  of  the 
said  firm  of  A.  &  G.  Smedes  and  A.  Camfield, 
and,  by  that  indorsement,  ordered  and  appoint- 
ed the  contents  of  the  said  note  to  be  paid  to 
the  before  named  defendants,  The  President, 
665*1  *&c.,  at  the  Utica  Branch  Bank  in 
Canaudaigua  ;  and  the  said  plaintiffs,  for  the 
more  effectual  recovery  and  collection  of  the 
moneys  in  the  said  note  specified,  according  to 
the  tenor  and  effect  of  the  said  note,  and  of  the 
said  indorsements  so  made  thereon  as  aforesaid, 
afterwards,  to  wit :  on  the  14th  day  of  Febru- 
ary, A.  D.  1818,  at,  &c.,  to  wit:  at,  &C.,  | 
caused  the  said  note  to  be  deposited  at  the  of 
flee  of  discount  and  deposit  established  by  the 
defendants,  pursuant  to  the  statute  in  such 
case  made  and  provided,  under  the  name  and 
style  ol  the  Utica  Branch  Bank  at  Canan- 
daigua,  aforesaid,  to  be  collected  by  the  said 
defendants,  in  behalf  of  them,  the  before 
named  plaintiffs.  And  the  said  President,  Di- 
rectors and  Company  of  the  Bank  of  Utica,  in 
the  village  of  Utica,  the  before  named  defend- 
ants, thereupon,  to  wit :  on  the  said  14th  day 
of  February,  A.  D.  1818,  at,  &c.,  to  wit:  at,  &c., 
in  consideration  that  the  said  plaintiffs  had  so 
indorsed  and  deposited  the  said  note  for  collec- 
tion, in  manner  and  form  aforesaid,  thereupon 
assumed  upon  themselves,  and  then  and  there 
faithfully  undertook  to  present  the  said  note, 
and  demand  payment  of  the  sum  of  money 
specified  in  the  same,  from  the  said  P.  B.  Un- 
derbill and  H.  Seymour,  according  to  the  tenor 
and  effect  of  the  said  note,  and  of  the  several 
indorsements  so  made  thereon  as  aforesaid  ; 
and  in  case  default  should  be  made  in  the  pay- 
ment of  the  said  sum  of  money  in  the  said 
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note  mentioned,  or  of  any  part  thereof,  by  the 
said  P.  B.  Underbill  and  H.  Seymour,  as  afore- 
said, then  the  before  named  defendants,  The 
President,  &c.,  in  the  village  of  Utica,  further 
assumed  upon  themselves,  and  then  and  there, 
in  consideration  of  certain  reasonable  fees  and 
rewards,  to  be,  therefore,  paid  by  the  eaid 
plaintiffs  to  the  said  defendants,  they  the  said 
defendants  undertook,  according  to  the  usage 
and  custom  of  merchants,  well  and  truly  to 
notify,  or  cause  notice  to  be  given,  to  J.  C. 
Spencer,  the  before  named  indorser,  of  the 
non-payment  and  protest  of  the  said  promis- 
sory note,  and  by  such  notice,  by  force  of  the 
statute  in  such  case  made  and  provided,  ren- 
der the  said  J.  C.  Spencer  liable  as  indorser  for 
the  payment  of  the  said  sum  of  money,  in  the 
said  *note  specified,  according  to  the  [*666 
tenor  and  effect  of  the  said  note,  and  of  the  said 
indorsement,  so  by  the  said  J.  C.  Spencer  there- 
on made,  as  aforesaid.  And  the  said  plaintiffs, 
in  fact,  say,  that  the  said  P.  B.  Underbill  and 
H.  Seymour,  afterwards,  to  wit :  on  the  14th 
day  of  February,  A.  D.  1818,  at,  &c.,  to  wit  : 
at,  &c.,  did  neglect  to  pay  the  said  sum  of 
money  in  the  said  note  specified,  according  to 
the  tenor  and  effect  of  the  said  note,  and  of 
the  said  indorsements,  so  thereon  made  as 
aforesaid,  and  did  then  and  there  wholly  re- 
fuse and  make  default  therein  ;  and  although 
it  became  and  was  the  duty  of  the  said  Presi- 
dent, &c.,  under  and  by  virtue  of  the  said  un- 
dertaking, to  cause  due  notice  to  be  given  of 
the  non-payment  and  protest  of  the  said  prom- 
issory note,  to  the  said  J.  C.  Spencer,  indorser 
as  aforesaid  ;  yet  the  said  President,  «fec.,  not 
regarding  their  duty  in  that  behalf,  nor  their 
undertaking  aforesaid,  in  form  aforesaid  made, 
but  contriving  and  fraudulently  intending  to 
injure  and  defraud  the  before  named  plaintiffs, 
A.  K.  Smedes,  &c.,  in  this  behalf,  did  not  nor 
would  well  and  truly  notify,  or  cause  due  no- 
tice to  be  given  to  the  said  J.  C.  Spencer,  in- 
dorser as  aforesaid,  of  the  non-payment  of  the 
said  promissory  note,  by  the  said  P.  Underbill 
and  H.  Seymour,  but  wrongfully  and  inju- 
riously, afterwards,  to  wit  :  on  the  14th  day  of 
February,  A.  D.  1818,  at,  &c.,  to  wit:  at,  etc., 
wholly  neglected  and  refused  so  to  do  ;  and  by 
reason  of  the  default  and  neglect  of  the  defend- 
ants aforesaid,  the  said  A.  K.  Smedes,  «fec., 
for  want  of  evidence  of  such  due  notice  to  the 
said  J.  C.  Spencer,  indorser  as  aforesaid,  have 
not  only  failed  and  been  defeated  in  their  suit 
subsequently  instituted  in  the  Supreme  Court 
of  Judicature  of  the  People  of  the  State  of 
New  York,  for  the  recovery  of  the  moneys  in 
the  said  promissory  note  specified,  from  the 
said  J.  C.  Spencer,  indorser  as  aforesaid  ;  but 
in  pursnance  of  the  judgment  had  and  obtained 
against  them,  the  before  named  plaintiffs  in  the 
suit  aforesaid,  and  entered  up  in  favor  of  the 
said  J.  C.  Spencer,  in  the  said  Supreme  Court. 
&c.,  on  the  4th  day  of  October,  A.  D.  1819.  at, 
&c.,  to  wit:  at,  &c.,  have  been  compelled  to 
pay  and  did  pay.  on.  &c.,  $29.12  to  the  said  J. 
C.  Spencer,  as  well  for  his  cost*  and  charges 
in  and  about  his  *defense  in  the  said  [*<US7 
action,  as  for  the  sheriff'*  fees  and  poundage  in 
serving  a  writ  of  fi.  fa.  issued  in  pursuance  of , 
and  by  virtue  of  the  judgment  aforesaid  ;  and 
the  said  plaintiffs,  by  rea.son  of  the  said  judg- 
ment so  had  and  obtained  against  them,  were 
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further  rendered  liable  and  are  still  liable,  to 
pay  a  large  sum  of  money,  to  wit :  the  sum  of 
$75,  for  their  costs  and  charges  accrued  in  and 
about  the  prosecution  of  the  said  action,  to 
wit  :  at,  &c.,  and  have  lost  and  been  deprived 
of  the  means  of  recovering  the  same  from  the 
said  J.  C.  Spencer,  indorser  as  aforesaid,  to  the 
damage,  &c.,  $2,000,  of  all  which  the  said  de- 
fendants, on,  &c.,  at,  &c.,  had  notice. 

The  2d  count  was  substantially  the  same 
with  the  1st,  except  that  the  consideration  of 
the  promises  by  the  defendants  below  was 
alleged  to  be  that  the  plaintiffs  had,  at  the 
defendant's  request,  employed  them  to  present 
and  demand  the  note  of  the  makers,  and  had, 
at  the  defendant's  like  request,  employed  them, 
for  certain  reasonable  fees  and  rewards,  &c., 
to  protest  and  give  notice,  &c. 

The  3d  count  was  as  follows:  "And  where- 
as, also,  heretofore,  to  wit :  on  the  said  14th 
day  of  February,  1818,  at,  &c.,  in  considera- 
tion that  the  said  plaintiffs,  at  the  special  in- 
stance and  request  of  the  said  defendants, 
would  indorse  and  deliver  to  them,  the  said 
defendants,  a  certain  other  promissory  note 
in  the  words  and  figures  following,  to  wit : 
'Canandaigua,  August  12th,  1817.  Six  months 
after  date,  we  promise  to  pay  to  the  order  of 
John  C.  Spencer,  Esq.,  at  the  Utica  Branch 
Bank,  twelve  hundred  and  thirty  seven  dol- 
lars, for  value  received,  with  interest  from 
date.  Underbill  &  Seymour,  Dolls.  1,237.00 ;' 
which  said  note  had  been,  theretofore,  to  wit : 
on  the  said  12th  day  of  August,  A.  D.  1817, 
at,  &c.,  to  wit :  at,  &c.,  according  to  the  stat- 
ute in  such  case  made  and  provided,  and 
agreeable  to  the  usage  and  custom  of  mer- 
chants, duly  indorsed  by  the  said  J.  C.  Spen- 
cer (to  whom  or  to  whose  order  the  said  note 
was  made  payable),  to  the  before  named  plaint- 
iffs, and  had  also,  according  to  the  usage  and 
custom  of  merchants,  been  duly  indorsed  by 
the  before  named  plaintiffs,  to  the  said  defend- 
ants, or  .order,  with  intent  that  the  said  de- 
668*]fendants  might,  as  the  holders  *thercof, 
according  to  the  usage  and  custom  of  mer- 
chants, and  by  the  force  of  the  statute  in  such 
case  made  and  provided,  receive  and  collect 
the  moneys  in  the  said  note  specified,  for  the 
account,  use  and  benefit  of  the  said  plaintiffs  ; 
and  in  case  the  said  note  should  not  be  paid 
by  the  said  P.  B.  Underbill  and  H.  Seymour, 
at  the  time  and  place  specified  in  the  said  note, 
according  to  the  tenor  and  effect  thereof,  and 
of  the  indorsements  so  thereon  made  as  afore- 
said, with  the  further  intent  that  they,  the 
said  defendants,  should  then  and  there,  ac- 
cording to  the  usage  and  custom  of  merchants, 
and  by  force  of  the  statute  in  such  case  made 
and  provided,  protest  or  cause  to  be  protested 
the  said  promissory  note,  and  notify  or  cause 
to  be  notified  the  said  J.  C.  Spencer,  indorser 
as  aforesaid,  of  the  non-pavment  of  the  said 
sum  of  money  in  the  saiu  note  mentioned, 
according  to  the  tenor  and  effect  of  the  said 
note  and  of  the  indorsements  so  thereon  made 
as  aforesaid,  they,  the  said  defendants,  under- 
took and  then  and  there  faithfully  promised, 
that  they,  the  said  defendants,  would  duly 
present  the  said  note  to  the  said  P.  B.  Under- 
bill and  H.  Seymour,  the  drawers  thereof,  at 
the  Utica  Branch  Bank  in  Canandaigua,  on 
the  said  14th  day  of  February,  A.  D.  1818  ; 
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and  in  case  the  said  P.  B.  Underbill  and  H. 
Seymour  should  make  default,  or  neglect  to 
pay  the  said  note,  the  said  defendants  under- 
took and  then  and  there  faithfully  promised 
to  protest,  or  cause  the  said  note  to  be  pro- 
tested for  the  non-payment  thereof,  and  duly 
to  notify,  or  cause  due  notice  to  be  given,  to 
the  said  J.  C.  Spencer,  indorser  as  aforesaid, 
of  the  neglect  and  default  of  the  said  P.  B. 
Underbill  and  H.  Seymour,  in  not  paying  the 
said  sum  of  money  in  the  said  note  specified, 
according  to  the  tenor  and  effect  thereof,  and 
of  the  indorsements  so  thereon  made  as  afore- 
said. And  the  said  plaintiffs,  in  fact,  say  that 
they,  the  said  plaintiffs,  confiding  in  the  prom- 
ise and  undertaking  aforesaid,  by  the  said  de- 
fendants, in  form  aforesaid  made,  did  after- 
wards, to  wit :  on  the  14th  day  of  February, 
A.  D.  1818,  deliver  to  the  said  defendants,  at 
their  office  of  discount  and  deposit,  styled  the 
Utica  Branch  Bank  in  Canandaigua,  the  said 
note  indorsed  as  aforesaid,  for  the  purpose 
aforesaid.  Yet  the  said  defendants,not*  [*OG9 
regarding  the  said  promise  and  undertaking, 
but  contriving  and  intending  to  injure  the  said 
plaintiffs,  in  that  behalf,  did  not,  nor  would 
notify,  or  cause  due  notice  to  be  given  to  the 
said  J.  C.  Spencer,  indorser,  as  aforesaid,  of 
the  neglect  and  default  then  and  there  made 
of  the  said  P.  B.  Underbill  and  H.  Seymour, 
in  failing  to  pay  the  said  sum  of  money  in  the 
said  note  mentioned,  according  to  the  tenor 
and  effect  thereof,  and  of  the  said  indorse- 
ments so  thereon  made,  as  aforesaid  ;  but  did 
then  and  there  wholly  fail  and  make  default 
therein  ;  by  means  whereof  the  plaintiffs  have 
wholly  lost  and  been  deprived  of  the  said  sum 
of  money  in  the  said  note  mentioned,  to  the  great 
damage  of  them,  the  said  plaintiffs,  to  wit:  of, 
&c.,  of  which  premises  the  said  defendants,  af- 
terwards, to  wit :  on,  &c.,  at,  &c.,  had  notice." 

Plea,  the  general  issue. 

There  was  a  general  verdict  for  the  plaintiffs 
below,  upon  all  the  counts  in  the  declaration, 
for  $1,610.03,  upon  which  the  court  below 
gave  judgment  in  Jan.  Term,  1823,  for  the 
reasons  given,  20  Johns.,  377  to  385,  S.  C., 
where  the  evidence  necessary  to  sustain  these 
counts  was  very  fully  considered  by  Wood- 
worth,  J. ,  who  delivered  the  opinion  of  the 
court  upon  a  case  made.  There  being  no  special 
verdict  or  bill  of  exceptions,  the  evidence  was 
not  before  this  court  ;  but  the  cause  went  en- 
tirely upon  the  sufficiency  of  the  declaration. 
Much  of  Judge  Woodworth's  opinion  will, 
however,  be  found  applicable  to  the  questions 
raised  here. 

Mr.  P.  S.  Parker,  for  the  plaintiffs  in  error, 
remarked,  generally,  that  where  there  is  a  sub- 
stantial defect  in  a  declaration  the  defendant 
may  avail  himself  of  it  by  demurrer,  motion 
in  arrest  or  writ  of  error.  The  verdict  in  this 
case  is  general,  upon  all  the  counts,  three  of 
which  are  special  ;  and  if  either  be  defective 
in  substance,  our  writ  of  error  is  sustained.  It 
is  true,  courts  have  gone  as  far  as  possible  in 
the  amendment  of  the  proceedings  below,  by 
entering  the  verdict  upon  the  good  counts,  if 
warranted  by  the  minutes  of  the  circuit  judge. 
Nothing  of  that  kind,  was,  however,  done  in 
this  case. 

*1.  There  does  not  appear,  in  any  [*O7O 
part  of  the  declaration,  an  authority  in  the 
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defendants  below  to  transact  banking  business 
at  Canandaigua.  There  is  no  statute  recited 
or  set  forth  giving  them  such  authority,  and 
there  is  no  public  Act  to  that  effect.  It 
will  hardly  be  contended  that  a  bank  has  an 
incidental  right  to  establish  offices  of  discount 
and  deposit,  nor  is  there  anything  in  the  orig- 
inal charter  of  the  Bank  of  Utica  giving  them 
such  a  right.  Then,  if  there  was  any  author- 
ity to  do  this,  it  should  have  been  specially 
shown.  The  plaintiffs  below  did  not  seek  to 
recover  of  any  officer  of  the  branch,  but  of 
the  mother  bank — not  for  the  act  or  omission 
of  the  Bank,  but  for  the  fault  of  an  individ- 
ual. If  the  Bank  of  Utica  had  no  right  to 
erect  this  office,  they  are  not  liable  ;  and  in 
all  cases,  where  a  party  seeks  to  establish  a 
right  in  virtue  of  a  private  Act,  as  this  must 
be,  he  must  plead  the  Act  as  he  would  any 
other  record.  True,  the  declaration  refers 
generally  to  an  Act  authorizing  the  establish- 
ment of  an  office  at  Canandaigua,  but  the  Act 
itself  should  be  set  forth  specially,  to  show  the 
connection  between  the  mother  bank  and  the 
agent.  1  Chit.  PI.,  218  ;  1  Bl.  Com.,  86  :  Bac. 
Abr.,  Statute,  L.  Here  even  the  title  of  the 
statute  is  not  mentioned. 

2.  The  1st  and  2d  counts  of  the  declaration 
set  forth  a  note  payable  on  demand  ;  and  no 
cause  of  action  could  arise  against  the  defend- 
ants below,  for  negligence  in  not  presenting 
such  a  note  for  payment,  and  in  omitting  to 
notify  the  indorser  6  months  after  it  was  due. 
No  time  of  payment  being  specified  in  the 
notes,  they  were  due  and  demandable  imme- 
diately. Thompson  v.  Ketchum,  8  Johns.,  192  ; 
H,  i- rick  v.  Bennett,  Id.,  374  ;  Slieehy  v.  Mande- 
vttle,  7  Cr.,  217.  The  notes  are  stated,  in  both 
these  counts,  to  have  been  made  and  dated 
Aug.  12,  1817 ;  to  have  been  indorsed  by 
Spencer  at  that  time  ;  and  to  have  been  de- 
posited in  the  Bank,  Feb.  14,  1818 ;  at  which 
time  the  defendants  below  promised  to  make 
demand  and  give  notice.  What  duty  was  im- 
posed upon  the  defendants  ?  Of  what  avail 
were  a  demand  and  notice  at  that  late  day  ? 
Two  months  and  a  half  have  been  holden  "an 
unreasonable  delay.  This  must  depend  on 
O71*J  circumstances  ;  *such  as  the  distance 
between  the  residence  of  the  holder  and  the 
other  parties.  In  this  case,  there  would  be  a 
material  difference  as  to  time  between  a  resi- 
dence of  the  drawers  in  S.  C.,  and  the  village 
of  Canandaigua  ;  and  nothing  appears  that 
they  did  not  reside  at  the  latter  place.  But 
suppose  they  resided  at  the  City  of  N.  Y.,  at 
the  date  of  the  note — a  demand  might  have 
been  made,  and  the  usual  time  of  communi- 
cation, which  is  but  a  few  days,  between 
these  places,  would  have  carried  notice  of 
non-payment  to  Canandaigua.  There  is  an 
allegation  that  the  plaintiffs  below  brought 
a  suit  against  the  indorser,  and  were  defeated, 
with  costs,  for  want  of  due  notice.  This  ap- 
pears, on  the  face  of  the  declaration,  to  have 
been  their  own  fault.  Chit,  on  Bills,  350. 

8.  There  is  no  sufficient  consideration  set 
forth  in  the  3d  count.  The  promise  relied  on 
wan  a  nudum  ptictmn.  There  is  a  wide  dis- 
tinction in  this  respect,  between  a  nonfeasance 
and  misfeasance.  In  the  latter  case,  an  action 
lies  for  negligence,  though  the  undertaking  be 
without  consideration  ;  otherwise  for  a  non- 
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feasance.  In  such  case,  a  full  and  plain  con- 
sideration must  be  clearly  stated,  to  warrant 
an  action.  Thorne  v.  Deas,  4  Johns.,  84.  In 
the  case  cited  all  the  authorities  are  stated  and 
considered. 

That  error  will  lie  upon  one  count  substan- 
tially bad,  though  the  others  be  good,  if  the 
verdict  be  general,  the  court  are  referred  to 
Hopkins  v.  Beedle,  1  Cai.,  347  ;  Grant  v.  Astle, 
Doug.,  730;  Cheethamv.  TUlotson,,  5  Johns., 
430,  and  Trevor  v.  Wall,  1  T.  R,  151. 

The  distinction  upon  which  we  rely,  between 
a  nonfeasance  and  misfeasance,  is  admitted  by 
His  Honor,  Judge  Woodworth,  who  delivered 
the  opinion  of  the  court  below  upon  the  case 
made.  He  admits,  that  ordinarily,  in  the  former 
case,  there  must  be  a  complete  consideration 
appearing  upon  the  face  of  the  declaration  ; 
but  he  considers  that  banks  form  an  excep- 
tion. Where  is  the  distinction  ?  Suppose  this 
had  been  the  case  of  an  individual  banker  or 
broker ;  would  not  the  case  be  precisely  the 
same  in  principle  ?  Is  it  true,  of  them,  that 
the  mere  delivery  of  the  paper,  and  the  ex- 
pected benefit  to  be  derived  from  deposit, 
funds,  facilities,  &c.,  would  forma  legal  con- 
sideration ?  If  not,  why  *otherwise  [*672 
as  to  incorporated  banks  ?  The  learned  judge 
adverts  to  the  case  of  Elsee  v.  Gatward,  5  T. 
R.,  143.  Now,  in  that  case,  the  judges  agree, 
that  if  Gatward  had  performed  he  might  have 
had  an  action  for  his  compensation  against  El- 
see  ;  but  this  expectation  of  benefit  was  not  al- 
lowed to  form  a  consideration.  Having  done 
nothing  towards  the  work,  though  it  was  in 
the  line  of  his  business  as  a  carpenter,  yet  this 
circumstance  did  not  make  out  a  consideration. 
How  is  it  possible  to  distinguish  the  two  cases? 
The  very  point  decided  in  Thorne  v.  Deas,  4 
Johns.,  96,  was,  that  an  action  will  not  lie  in 
such  a  case.  In  this  case,  we  admit,  that  if 
the  Bank  had  got  the  money  in  their  vaults, 
they  would  have  been  liable  ;  but  they  were 
as  much  at  liberty  to  attempt  obtaining  it  or 
not,  as  Gatward  was  to  undertake  or  omit  the 
building.  The  only  consideration  alleged  by 
this  count  is,  that  the  plaintiffs  would  deliver 
the  notes  to  be  collected  for  the  plaintiffs'  ben- 
efit. This  is  no  consideration  at  all.  The  de- 
livery of  the  notes  was  no  benefit  to  the  de- 
fendants. It  does  not  appear  by  the  declara- 
tion that  they  could  possibly  derive  any  benefit. 

4.  The  3d  count  does  not  aver  the  non-pay- 
ment of  the  note  by  the  makers.     This  was  an 
essential   averment,  and    payment   not  being 
negatived,  we  have  a  right  to  infer  that  it  was 
made  at  the  day. 

5.  Neither  of  the  counts  aver  that  the  makers 
were  insolvent.     Without  this,  the  plaintiffs 
below  could  have  sustained  no  damage. 

Mr.  8.  M.  Jfopkin*,  for  the  defendants  in 
error.  The  note  in  question,  in  fact,  fell  due 
Feb.  14,  1818.  as  averred  in  the  3d  count.  The 
opinion  of  the  court  below  was  given  upon 
the  merits  of  the  case,  as  they  appeared  at  the 
circuit,  and  has  very  little  bearing  upon  the 
form  of  the  declaration,  which,  alone,  is  ques- 
tioned here.  The  informalities  in  the  record 
were  never  brought  to  the  view  of  the  court 
below  in  any  shape  ;  and  this  furnishes  us  with 
one  answer  to  the  writ  of  error.  It  is,  that  the 
defendants  below  should  have  taken  their  ob- 
jections in  the  Supreme  Court,  by  demurrer 
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or  motion  in  arrest.  We  are  not  to  be  met,  for 
673*]  *the  first  time,  with  them  here.  This 
was  determined  in  the  late  case  of  Golden  v. 
Knickerbocker,  2  Cow.,  81,  which  holds  that, 
to  warrant  reviewing  a  point  here,  it  must 
have  been  expressly  passed  upon  by  the  court 
below. 

It  is  admitted  that  the  1st  and  3d  counts 
nver  a  sufficient  consideration  ;  but  there  is  a 
clerical  mistake,  in  not  setting  forth  the  note 
as  payable  at  6  months.  In  the  3d  count,  how- 
ever, the  note  is  truly  set  forth  ;  but  this  is 
said  to  be  defective,  in  omitting  to  aver  a  suf- 
ficient consideration.  The  law  does  not  re- 
quire a  full  consideration.  The  merest  trifle 
is  sufficient.  An  attorney  who  engages  to  de- 
fend a  suit  for  $5  received,  is  bound  to  a  faith- 
ful discharge  of  his  duty,  and  is  fully  amen- 
able for  all  the  damages  arising  from  his  neg- 
lect. Equally  so,  if  he  engages  to  defend  upon 
the  express  or  implied  promise  of  his  client  to 
pay  him  the  reasonable  or  legal  fees.  If  he 
simply  engage  to  defend  a  cause,  without  any- 
thing farther,  it  is  a  mere  naked  promise  ;  but 
if  anything  be  done  by  the  client,  or  any  lia- 
bility incurred,  the  attorney  will  be  bound. 
The  slightest  loss  or  inconvenience  on  the  part 
of  the  promisee  makes  a  sufficient  considera- 
tion. 1  Com.  on  Cont.,  16,  17.  This  is  fully 
exemplified  in  the  books.  An  executor  is  not 
bound  without  assets ;  yet  if  he  promise  the 
creditor,  "  prove  your  debt  and  I  will  pay  it," 
he  is  bound,  on  the  condition  being  performed. 
A  delivery  of  goods,  in  which  one  has  only  a 
special  property  (Bind  v.  Plain,  Cro.  Eliz., 
218),  or  mutual  acceptance  of  bills  to  the  same 
amount,  is  also  a  good  consideration.  So  in- 
termarriage with  a  third  person.  Brown  v. 
(rarborough,  Cro,  Eliz.,  63.  So  performance 
of  what  the  promisee  was  previously  bound  to 
do  by  an  award.  Foster  v.  Scarlet,  Cro.  Eliz., 
70.  So  a  promise  to  show  a  deed.  Sturlyn  v. 
Albany,  Cro.  Eliz.,  67;  S.  C.,  Id.,  150.  Doing 
an  act  for  the  benefit  of  a  third  person,  at  the 
defendant's  request.  Hunt  v.  Bate,  Dy. ,  272 
b.  In  the  margin  of  this  page  the  plaintiff's 
sealing  a  lease  is  mentioned  as  a  consideration, 
though  it  was  of  no  consequence  to  the  de- 
fendant. Now,  in  the  3d  count  it  is  thus  set 
forth  :  "In  consideration  that  the  said  plaint- 
iffs, at  the  special  instance  and  request  of  the 
said  defendants,  would  indorse  and  deliver  to 
674*]  them,  the  *said  defendants,  a  certain 
other  promissory  note,  in  the  words  and  figures 
following,"  &c.  (setting  forth  the  note  in  ques- 
tion, and  that  it  was  indorsed  and  delivered). 
Here  is  a  consideration,  within  the  cases,  fully 
stated.  The  indorsement  and  delivery  put  it 
upon  the  defendants  to  make  the  demand  and 
give  the  notice  ;  otherwise,  the  plaintiffs'  rem- 
edy against  the  indorser  would  be  gone  for- 
ever. The  plaintiffs  ceased  to  hold  the  note. 
They  had  put  it  out  of  their  power,  therefore, 
to  make  the  demand,  at  the  request  of  the  de 
fendants  ;  and  the  mere  fact  that  they  had  in- 
curred this  inconvenience  was  enough.  The 
consideration  is  not  merely  formal,  as  sup- 
posed. The  distinction  between  nonfeasance 
and  misfeasance  is  founded  on  the  case  of 
Coggs  v.  Bernard,  2  Ld.  Raym. ,  909,  and  I 
had  supposed  this  case  would  be  cited.  It 
has  not  been  ;  and  I  presume,  for  the  reason 
that  it  would  make  decidedly  against  the 
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plaintiffs  in  error.  The  receipt  of  the  prop- 
erty, and  beginning  the  act  about  it,  was 
holden  enough,  in  that  case,  to  bind  the  bailee 
to  its  prudent  management,  according  to  the 
terms  of  the  bailment.  Having  the  note  in 
their  possession,  controlling  it  exclusively,  and 
not  acting  at  the  proper  time,  became  a  deceit 
upon  us,  which  worked  a  lasting  injury.  If 
the  act  is  commenced  it  must  be  finished — it 
must  be  well,  truly,  faithfully  and  correctly 
done,  according  to  the  nature  of  the  act  to  be 
performed — otherwise  an  action  lies.  In  this 
case,  an  attorney  undertakes  to  charge  an  in- 
dorser. Coggs  v.  Bernard  is,  that  if  you  begin 
the  trust,  you  must  go  through  with  it,  I  re- 
tain an  attorney  to  defend,  put  my  papers  in 
his  hands,  and  he  omits  to  appear,  by  which  I 
am  damnified,  in  the  loss  of  my  cause,  or 
otherwise — was  it  ever  doubted  that  he  would 
be  liable  ?  Here  the  papers  are  delivered,  and 
no  notice  given  ;  yet,  say  the  bailees,  "  we 
might  act  our  pleasure,  and  ruin  you  with  im- 
punity— we  have  a  right  to  go  on,  aiid  do  the 
business  at  the  halves,  and  yet  you  have  no 
remedy  for  our  carelessness. "  Is  this  to  be  tol- 
erated ?  In  Coggs  v.  Bernard  there  were  two 
objections — one,  a  want  of  consideration  ;  the 
other,  that  the  defendant  was  not  shown  to  be 
a  common  carrier.  The  objection,  and  all  the 
reasoning  in  that  cause,  presupposed  and  ad- 
mitted that  the  being  a  common  *car-  [*675 
rier,  whose  business  it  is  to  convey  goods, 
would  have  been  sufficient  to  sustain  the  ac- 
tion. Here  is  a  common  collector  ;  and  His 
Honor,  Mr.  Justice  Wood  worth  rightly  held 
that  the  Bank  was  liable,  on  the  ground  that 
this  was  in  the  ordinary  course  of  their  busi- 
ness, of  which  they  made  a  profit.  This  abun- 
dantly appeared  upon  a  consideration  of  the 
merits. 

But  if  all  the  defects  imputed  to  this  dec- 
laration exist,  they  are  cured  by  the  verdict. 
The  objection  is  to  a  title  defectively  set  forth 
— not  a  defective  title.  Rex  v.  Landaff,  2  Str., 
1011.  In  Small  v.  Cole,  2  Burr.,  1159,  1161,  the 
demise  was  laid  as  having  been  made  30  years 
after  the  memorandum  ;  yet  the  court  held 
that  this  defect  was  cured  by  the  verdict.  Den- 
nison  ,J. ,  gave  as  a  reason,  that  no  doubt  a  proper 
title  was  proved  upon  the  trial.  Com.  Dig. 
Pleader,  C.,  87,  refers  to  various  cases  of  the 
like  character.  One  defect  complained  of  is, 
that  our  declaration  does  not  allege  a  nesrlect 
to  pay  the  note.  But  we  say  the  defendants 
caused  no  notice  to  be  given  that  payment  was 
not  made — an  averment  of  non-payment  which, 
to  be  sure,  is  somewhat  circuitous  and  argu- 
mentative, but  no  ground  of  objection  upon 
error.  It  is  a  mere  formal  defect,  scarcely  ob- 
jectionable by  special  demurrer.  No  position 
is  better  settled,  than  that  a  verdict  shall  care 
all  that  which  may  be  supposed,  from  the  rec- 
ord, to  have  been  proved  at  the  trial.  Neglect 
was  essential  to  maintain  the  action  before  the 
jury,  and  must  have  been  proved.  The  omis- 
sion, therefore,  is  cured.  Hornsey  v.  Dimocke, 
1  Vent,  119;  De  La  Barre  v.  Jones,  Ilnrdr., 
222  ;  Bull.  N.  P.,  321  ;  Hall\.  Douglass,  Barn., 
452;  Huffam  v.  Ellis,  3  Taunt.,  415.  Indeed,  it 
is  a  negative  averment,  which  it  lay  with  the 
defendants  to  disprove.  If  this  be  not  done, 
it  is  received  as  proved  from  the  nature  of  the 
issue. 
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We  must  not,  however,  be  considered  as  ad- 
-mitting  that  this  declaration  is  substantially 
defective  ;  for  we  do  not  think  this  can  be 
'maintained.  On  the  subject  of  what  consid- 
eration is  necessary,  we  also  refer  to  Com.  Dig. , 
Action  upon  the  case  upon  assumpsit,  B.  1,  2, 
3.  In  Anonymous,  2  Vent.,  45,  the  considera- 
676*]  tion  alleged  and  held  good  was,  *that 
the  plaintiff  paid  to  the  defendant  so  much 
money,  who  assumed  to  pay  a  like  sum  into 
court  and  appear — a  case  much  like  the  pres- 
ent. The  Bank  received  a  note,  equivalent  in 
itself  to  money,  which,  in  the  ordinary  course 
of  things,  would  produce  to  them  its  face  in 
-cash,  from  which  they  might  have  derived  a 
benefit  as  a  deposit.  They  are,  at  any  rate, 
benefited  as  much  as  the  attorney  was  in  Ven- 
tris.  though  they  forthwith  pay  out  the  money. 
Again  ;  if,  in  consideration  that  you  will  pay 
A  such  a  sum  of  money,  I  promise  to  pay  B 
the  same  sum,  this  binds  me  to  the  payment, 
though  I  derive  no  benefit  from  the  considera- 
tion. Com.  Dig.,  Action  upon  the  case  upon 
•i*x<i/npsit,  B,  11.  Again  ;  if  the  plaintiff  will 
permit  the  defendant  to  receive  money  of  A, 
which  he  owes  the  plaintiff,  the  defendant 
promises  to  give  the  plaintiff  a  bill  of  exchange 
for  so  much  ;  this  shall  bind,  though  A  be- 
come insolvent  and  never  pay  ;  for  the  plaint- 
iff, perhaps,  would  not  have  delayed,  had  it 
not  been  for  the  defendant's  promise.  Ib. 

We  admit  that  the  doctrine  of  nonfeasance 
and  misfeasance  is  left  in  a  little  confusion  by 
the  books,  some  expressions  giving  color  to  the 
positions  advanced  against  us.  It  is  said,  for 
instance,  that  if  one  take  charge  of  brandy, 
•and  spill  a  portion  of  it,  which  implies  feas- 
ance,  he  is  liable  ;  but  if  the  bailee,  who  re- 
ceives it,  totally  omit  doing  anything  whatever 
by  which  it  is  lost  or  spilled,  he  is  not  liable. 
The  latter  position  is  not  warranted  by  the 
r.-iM's.  Coffffs  v.  Bernard  is,  that  the  bailee  is 
not  liable  if  he  do  nothing  ;  that  is,  if  he  never 
'even  receive  the  property.  Suppose  a  revenue 
law  required  brandy  to  be  deposited  in  a  pub- 
lic store  ;  or  that,  otherwise,  it  should  be  for- 
feited— I  deliver  the  brandy,  with  the  docu- 
ments and  key,  to  one,  'for  the  purpose  of  hav- 
ing it  stored,  and  he  staves  the  pipes  and 
wastes  the  brandy — it  is  admitted  he  would  be 
liable.  Suppose,  again,  that  he  receives  them, 
and  then  refuses  to  stir,  by  which  the  brandy 
i*  forfeited  to  the  government,  by  reason  of 
not  being  deposited  ;  the  loss  is  equally  serious 
— the  consideration  equally  adequate — and  yet 
»hall  it  be  said  the  bailor  must  abide  the  loss  ? 
In  El*ee  v.  Ontward,  5  T.  R.,  143,  148,  Ld. 
Kcnvon  recognized  what  Powell,  ./.,  said  in 
•677*]  Coffffg  v.  Bernard,  *thut"an  action  will 
not  lie  for  not  doing  a  thing,  for  want  of  a 
sufficient  consideration  ;  but  if  the  bailee  will 
take  the  goods  into  his  custody,  he  shall  be 
-answerable  for  them  ;  for  the  taking  of  the 
goods  into  his  custody  is  his  own  act."  So 
here,  the  defendants  take  the  note,  which  is 
the  same  as  delivery  of  goods,  and  they  are  lia- 
able,  no  matter  what  name  you  give  to  the 
-omission,  whether  nonfeasance  or  misfeasance. 

AH  to  the  clerical  error  in  the  1st  and  2d 
•counts*,  which  omit  to  set  forth  the  time  the 
notes  had  to  run,  it  is  true  they  are  mentioned 
as  bearing  date  Aug.  12,  and  as  being  indorsed 
Fel).  14 ;  but  the  time  is  laid  under  a  scilicet, 
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and  is  immaterial.  There  can  be  no  intend- 
ment  that  the  notes  were  indorsed  an  hour  be- 
fore they  were  delivered,  or  that  they  lay  an 
unreasonable  time  with  the  plaintiffs  below. 
The  proof  must  have  been  regular,  and  might 
have  proceeded  in  total  disregard  of  the  time, 
which  was  mere  form.  Beside,  it  does  not  lie 
with  the  Bank  to  say  that  a  presentment  and 
notice  would  do  us  no  service,  after  having 
expressly  promised,  upon  good  consideration, 
to  perform  these  acts  for  us.  Being  notes  pay- 
able on  demand,  no  particular  time  is  fixed  by 
Hie  law  within  which  these  acts  should  be 
done.  The  time,  it  is  admitted,  must  depend 
on  circumstances,  which  may,  in  certain  cases, 
warrant  a  greater  delay  than  six  months.  All 
this  was  proper  matter  of  proof  upon  the  trial. 
Losee  v.  Dunkin,  7  Johns.,  70;  Furman  v.  Ras- 
kin, 2  Cai.,  369  ;  Loomis  v.  Pulver,  9  Johns., 
244  ;  Hendricks  v.  Judah,  1  Id.,  319.  Various 
circumstances  would  excuse  a  delay  of  strict 
notice.  It  might  have  been  waived  by  the  in- 
dorser.  These  are  matters  which  are  never 
spread  upon  the  record,  and  cannot  come  fair- 
ly in  question  here. 

The  statute  under  which  the  parties  proceed- 
ed is  sufficiently  set  forth  ;  but  if  not  so,  the 
imperfection  is  cured  by  the  verdict.  Beside, 
we  do  not  admit  that  Acts  in  relation  to  banks 
are  private.  They  are  treated  as  public  in  all 
our  judicial  proceedings,  where  it  has  never 
been  thought  necessary  to  recite  them  at  large. 
Our  courts  have  decided  that  their  bills  are  a 
legal  tender,  unless  specially  objected  to,  and 
*their  charters  concern  the  currency  of  [*678 

the  country.     Holland's  case,  4  Rep.  76  ;  

v.  ,  2  Show.,  318  ;  Cade  v.  Hil- 
lary, Lutw.,  1407,  1410  ;  Tlie  King  v.  Suggs, 
Shin.,  428,  429.  In  Peoplev.  Utica  Ins.  Co.,  15 
Johns.,  363,  in  answer  loan  information  in  nat- 
ure of  a  quo  warranto,  the  defendants  pleaded 
the  Act  incorporating  them  as  an  insurance 
company,  not  as  a  private  but  a  public  Act ; 
and  no  exception  was  taken  for  this  reason. 

Mr.  S.  A.  Foot,  in  reply.     This  is  certainly 

a  case  of  the  first  impression.     There  has  been 

none,  either  in  England  or  this  country,  where 

a  bank  has  been  charged  under  circumstances 

like  the'  present.     This  court  are  called  upon  to 

make  a  precedent,  and  I  need  not  remark  that 

it  should   be  well    considered.      The  single 

ground  of  complaint  is,  that  the  Bank  gave  no 

notice  to  the  indorser,  by  which  the  plaintiffs 

|  below  sustained  damage.     The  Bank  made  an 

|  honest  attempt  to  save  the  note,  by  employing 

|  an  agent  to  give  notice.     Neither  party  are  in 

|  moral  default ;  and  the  case,  therefore,  pre- 

I  sents  a  close  contest,  upon  a  legal  question, 

i  which  shall  sustain  the  loss. 

It  is  said  we  are  estopped  to  call  upon  this 
j  court  for  its  interference,  because  we  did  not 
interpose  our  objections  in  the  court  below. 
!  We  present  them  with  the  record  and  the  opin- 
j  ion  of  the  court.     How  does  it  appear  that  we 
I  did  not  move  in  arrest  of  judgment  ?    This  is 
not  to  be  determined  by  the  assertion  of  coun- 
i  sel.     Can  it  be  ascertained  by  the  printed  opin- 
i  ion  of  the  court  ?     Suppose  ihere  should  be  no 
formal  opinion,  or  the  court  below  should  for- 
bear to  notice  what  we  did  object  there,  must 
!  we  be  concluded?  Is  it  meant  that  this  court 
cannot  notice  objections  which  that  court  were 
pleased  to  think  unimportant,  and  therefore 
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did  not  mention  ?  I  see  no  other  way  but  1o 
look  at  the  record,  see  what  objections  might 
have  been  made,  and  consider  them,  at  least, 
prima  fade,  as  made.  We  are  referred  to  Col- 
den  v.  Knickerbocker,  2  Cow.,  31.  What  was 
that  case  ?  The  defendant  had  allowed  judg- 
ment to  pass  by  default  ;  the  question  came  up 
679*]  on  a  record  of  *the  default :  and  it  was 
seen  that  he  had  not  even  placed  himself  in  a 
condition  to  take  the  objections  raised.  The 
record  must  be  the  only  test.  The  question 
cannot  be  tried  by  affidavit.  But  if  this  be  not 
so,  and  the  court  should  seek  for  the  best  light* 
they  have,  the  opinion  below,  it  does  appear, 
from  this,  that  the  objections  upon  the  case  re- 
lated not  only  to  the  evidence,  but  the  plead- 
ings. Mr.  Justice  Woodworth,  who  gave  the 
opinion,  felt  himself  constrained  to  lay  the  1st 
and  2d  counts  out  of  view  as  not  reaching  the 
case  ;  and  to  make  the  whole  depend  upon  the 
third  count.  What  does  this  mean,  unless  the 
pleadings  were  drawn  in  question  ?  Substan- 
tially, they  were  as  much  in  question  as  here. 
The  whole  declaration  was  before  the  court, 
who  restricted  the  case  to  the  3d  count.  With 
leave  of  this  court,  however,  I  shall  consider 
all  the  questions  which  might  have  been  raised 
in  the  court  below,  relying  upon  the  rule  which 
I  first  advanced  as  the  correct  one. 

it  will  not  be  denied  that  where  one  count  is 
substantially  defective,  and  the  verdict  is  gen- 
eral, the  judgment  should  be  reversed.  I  would 
barely  observe  in  relation  to  the  1st  and  2d 
counts,  that  it  is  true,  as  contended  by  the  other 
side,  that  the  note  should  have  been  presented 
in  a  reasonable  time,  and  that  this  was  matter 
of  proof  at  the  trial;  but  the  declaration  should 
have  averred  expressly,  that  afterwards,  to  wit: 
on  such  a  day,  being  within  a  reasonable  time 
after  the  making  or  indorsement,  they  were 
presented  for  payment,  and  notice  of  non  pay- 
ment given.  The'counts  neither  contain  this 
averment,  not  set  forth  the  circumstances,  to 
show  whether  these  steps  were  taken  in  a  rea- 
sonable time  or  not.  Omitting  this,  no  loss  is 
shown,  as  a  consequence  of  the  default. 

As  to  the  3d  count,  upon  which  the  principle 
question  arises,  I  shall  not  stop  to  review  the 
cases,  and  draw  the  distinction  between  non- 
feasance  and  misfeasance,  because  I  am  sure 
it  will  be  found  that  Mr.  Justice  Woodworth 
assumed  the  sensible  ground  in  the  court  be- 
low. In  a  word,  nonfeasance  is  not  doing ; 
misfeasance  is  entering  upon  the  undertaking, 
doing,  but  doing  negligently.  In  the  first  case, 
a  consideration  is  necessary;  in  the  latter,  not. 
<>8O*]  In  the  *first,  the  contract  is  merely 
honorary;  as  to  the  second,  if  you  will  be  kind 
and  generous,  and  enter  upon  the  act  of  kind- 
ness and  generosity,  you  shall  be  holden  to  per- 
form faithfully.  If  you  merely  say  you  will  be 
so,  it  is  a  different  thing.  Woodworth,  J.,  says 
of  this  declaration,  "the  3d  count  is  the  only 
one  on  which  the  plaintiffs  can  rely  ;  and  that 
is  for  a  nonfeasance,  which  cannot  be  sup- 
ported, unless  founded  on  a  valid  considera- 
tion." 20  Johns.,  379.  To  the  same  effect  is  the 
language  of  Kent,  Ch.  J.,  in  Thwne  v.  Deas, 
4  Johns.,  99.  "  But  none  of  these  cases,"  says 
he,  "nor,  as  far  as  I  can  discover,  do  any  of 
the  dicta  of  the  judges  in  them,  go  so  far  as  to 
say,  that  an  nasumpsit  would  lie  for  the  non- 
performance  of  a  promise,  without  stating  a 
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consideration  for  the  promise."  Woodworth, 
J.,  also  defines,  and  well  defines,  what  shall 
constitute  a  consideration.  It  is  either  an  in- 
jury to  one  party,  or  a  benefit  to  the  other  (20- 
Johns.,  380);  that  is,  if  the  promisee  be  injured 
or  the  promisor  benefited.  Here  the  single- 
consideration  is,  that  the  plaintiffs  below  would 
indorse  and  deliver  over  the  note  to  the  defend- 
ants below  for  collection.  Was  this  such  a 
prejudice  to  the  holders,  or  benefit  to  the  Bank 
as  would  make  a  binding  consideration,  and 
render  them  liable  for  omitting  performance  ? 
Neither  the  counsel  nor  the  court  below  pre- 
tended that  this  alone  was  sufficient,  but  they 
put  it  on  the  ground  of  expectation.  It  was  the 
probable  or  expected  benefit  to  the  Bank,  aris- 
ing from  the  course  of  their  business,  the  hope 
that  it  would  result  in  the  receipt  of  the  money 
due,  and  its  temporary  use ;  and  the  judge 
enters  into  a  disquisition  upon  the  manner  of 
doing  business  in  banks,  to  show  that  the  ex- 
pectation was  a  reasonable  one.  But  it  is  essen- 
tial to  the  validity  of  the  declaration,  that  not 
only  the  promise  but  the  consideration  should 
be  distinctly  and  fully  set  forth  there.  Now, 
the  consideration  mentioned,  and  relied  on  by 
the  court,  does  not  appear  in  the  3d  count  at 
all.  It  is  the  act  of  indorsement  and  delivery, 
not  the  expectation,  which  is  averred.  To  con- 
form to  the  opinion  of  the  court  below,  the  ad- 
dition should  have  been  made,  "and  also  in 
consideration  of  the  use  of  the  money  to  be  re- 
ceived till  withdrawn."  The  real  considera- 
tion, upon  which  the  *court  below  pro-  [*t>81 
ceeded,  is  a  perfect  nonentity  here.  The  court 
below  forgot  this.  They  forgot  that  they  could 
not  rely  upon  a  consideration  not  made  the 
foundation  of  the  judgment  by  pleading.  It 
may  be  thought  that  the  benefit  to  have  been 
derived  from  the1  use  of  the  money  was  not  a 
distinct  and  independent  fact  necessary  to  be 
averred,  but  that  it  resulted  from  the  allega- 
tion of  indorsement  and  delivery.  A  moment's 
reflection  will  show  the  contrary.  It  may  be 
I  the  course  of  the  Bank  to  keep  such  moneys 
separate  from  the  general  fund  ;  but  whether 
they  do  so  or  not,  is  a  question  of  fact.  This 
may  or  may  not  be  their  practice.  It  depends 
on  their  mode  of  doing  business;  and  the  tem- 
porary use  of  the  money  may  or  may  not  result 
from  its  receipt.  Again  ;  it  may  be  no  benefit 
to  the  Bank,  even  if  it  be  intended  that  they 
would  use  it  ;  or  the  benefit  may  not  equal  the 
risk  of  receiving,  paying  out,  exchange,  &c. 
If  not,  it  can  constitute  no  legal  consideration. 
Thus,  the  temporary  use  itself,  and  the  benefit 
of  that  use,  are  both  of  them  independent  facts, 
which  it  is  necessary  to  aver;  and  it  would  in- 
troduce a  single  laxity  in  pleading,  to  say  that 
mere  matters  of  proof  shall  be  the  subject  of 
judicial  intendment. 

But  suppose  we  are  mistaken  in  saying  that 
the  consideration  is  not  sufficiently  set  forth  ; 
I  will  an  expectation  of  benefit,  from  perform- 
j  ing  the  promise, constitute  a  consideration?  It 
appears  to  me  that  the  case  of  El*ee  v.  Gat- 
ward,  5  T.  R.,  143,  furnishes  a  complete  an- 
swer. It  cannot  be  said  that,  in  that  case,  a 
benefit  was  not  equally  matter  of  expectation 
from  a  performance  by  the  promisor  ;  yet  all 
the  judges  agreed  that  the  promise  was  a  nudum 
pfictum.  This  case  is  stronger  against  the  ac- 
tion than  that.  There  the  carpenter  must  cer- 
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tainly  have  been  paid,  if  he  had  performed  the 
services.  Here,  it  is  not  pretended  that  the  re- 
ceipt of  the  money  would  have  conferred  any- 
thing more  than  a  contingent  benefit.  It  might 
or  might  not  have  resulted  in  an  advantage  to 
the  promisors.  The  benefit  intended  by  the 
cases,  which  is  to  form  a  consideration,  must 
be  a  benefit  either  actually  received,  or  resting 
in  a  present,  legal,  vested  right  to  it.  Take  the 
682*]  case,  stated  on  the  other  side,  *of  an 
attorney  or  counsel  employed  to  manage  a 
cause.  The  client  tells  his  counsel,  "I  cannot 
pay  vou;  but  the  cause  stands  high  on  the  cal- 
enda'r;  and  if  you  argue  it  ably,  you  will  prob- 
ably be  retained  in  several  causes  which  stand 
lower  upon  the  same  calendar."  Suppose  the 
counsel  to  promise  upon  such  a  consideration  : 
would  he  be  bound  to  perform  ?  The  case  of 
the  attorney  directly  retained  is  different.  Cer- 
tain fees  are  allowed  him  by  the  law  ;  on  his 
accepting  a  retainer,  his  client  incurs  the  legal 
liability  to  pay  those  fees,  and  he  must,  there- 
fore, appear  and  defend  or  prosecute  accord- 
ing to  his  engagement,  or  pay  damages  for  the 
neglect.  So  of  common  carriers.  They  are 
allowed,  by  law,  certain  fees;  and  it  is  enough, 
in  complaining  of  nonfeasance,  to  allege  that 
the  defendant  was  a  common  carrier,  or  a  com- 
mon porter,  and  that  the  article  was  delivered 
by  the  promisee  and  accepted  by  the  promisor. 
No  other  consideration  is  necessary,  because, 
by  the  law,  he  may  exact  and  enforce  a  reward. 
This  is  not  so  of  the  Bank.  It  is  not  one  of 
their  legal  duties  to  notify  indorsers.  This  is 
the  proper  business  for  a  notary  public.  The 
Bank  can  recover  no  reward,  while  the  notary 
is  entitled  to  his  fees.  The  Bank  is  like  the 
carpenter,  not  the  attorney,  carrier  or  porter. 
Ld.  Keryon  draws  this  very  distinction  in  Elsee 
v.  Gatward. 

The  indorsement  and  delivery,  so  far  from 
being  an  injury  to  the  plaintiffs  below,  was  a 
benefit ;  and  so  intended  by  the  parties.  The 
note  was  payable  at  the  Bank.  Suppose  they 
had  refused  to  receive  it  in  any  shape.  The 
Smedes  must  have  been  at  the  expense  of  em- 
ploying some  other  agent  to  attend  at  the  Bank 
during  the  whole  third  day  of  grace.  The  Bank 
relieved  them  from  this  expense  by  engaging  a 
notary. 

Again  ;  the  Bank  of  Utica,  not  being  con- 
nected by  any  statute  which  is  set  forth  with 
the  Bank  at  Canandaigua,  the  former  cannot 
be  liable,  unless  it  has  assented  to  the  latter 
doing  business  in  this  way  for  the  former.  All 
this  should  have  been  averred.  The  connec- 
tion between  the  two  banks  should  have  been 
exhibited  upon  the  pleadings,  either  from  a 
statute  or  a  contract  of  agency.  The  rule  is 
<18.'{*]  inflexible,  that  a  *private  statute  must 
be  set  forth  at  large  in  pleading.  Bac.  Abr, 
Statute,  F;  Roycev.  Whitafar,  Doug., 87:  Dive 
v.  Manningham,  Plowd.,  65  :  Read  v.  Potter, 
Cro.  Jac.,  139  ;  Jenkins  v.  Urnun  Turnp.  Co., 
ICai.  Cas.,98;  Wright  v.  Paton,  10  Johns..  300; 
noUnruTs  case,  4  Hep. ,  76. 

It  is  said,  however,  that  all  our  objections  to 
this  declaration  are  cured  by  the  verdict.  The 
rule  upon  this  head  is,  that  if  a  matter  essential 
in  pleading  be  alleged  in  terms  too  general  to 
stand  the  test  of  a  demurrer,  and  a  certain 
specific  fact  is  necessary  to  support  it,  that  fact 
will,  after  verdict,  be  intended  to  have  been 
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proved  at  the  trial ;  but  the  rule  goes  no  farther. 
The  law  will  only  imply  means  to  substantiate 
a  general  allegation.  This  is  what  it  means  by 
a  title  defectively  set  forth.  Here  is  a  defect- 
ive title.  Nothing  either  general  or  special  is 
alleged.  The  want  of  averring  non-payment 
specifically  may  be  cured  by  the  rule,  as'to  the 
effect  of  the  verdict,  but  nothing  more.  The 
law  knows  nothing  about  individual  rights, 
gifts  or  franchises.  If  all  the  effects  claimed 
from  this  verdict  are  to  be  recognized,  it  is  cer- 
tainly a  most  sovereign  remedy.  It  will  not 
only  supply  defects  in  agenerarallegation,  but 
make  a  case  out  of  whole  cloth. 

It  is  said  this  Act  is  public,  because  it  con- 
cerns the  currency  of  the  State.  But  this  is 
very  indirectly  and  distant!}'.  The  charter  i& 
still  a  franchise.  Suppose  a  statute  gives  a 
private  banker  certain  privileges,  would  the 
Act  be  public,  because  it  affects  the  currency  f 
There  is  a  clause  at  the  end  of  almost  every 
bank  charter,  declaring  it  a  public  Act.  W ould. 
this  be  necessary,  if  these  acts  are,  in  their  own 
nature,  public  ? 

THE  CHANCELLOR.  The  principal  question 
raised  in  this  cause,  is  one  which  was  discussed 
before  the  Supreme  Court,  and  was  there  deter- 
mined. It  is,  whether  any  sufficient  considera- 
tion for  the  promise  stated  in  the  3d  count  ap- 
pears from  the  declaration,  or  not.  Upon  this 
question,  I  concur  with  the  Supreme  Court  in 
their  opinion,  that  this  count  is  good,  consid- 
ered as  a  count  for  nonfeasance.  The  reasons 
of  the  Supreme  Court,  in  support  of  this  opin- 
ion, are  *just  and  conclusive.  But  the  [*(J84 
3d  count  may  also,  I  think,  be  as  properly  con- 
sidered a  count  for  misfeasance.  The  truth  of 
the  transaction,  even  as  it  is  stated  in  this 
count,  was  as  much  a  mismanagement  of  the 
business  undertaken  as  it  was  a  total  neglect  to 
perform  it.  The  reception  of  the  note  by  the 
Bank  for  collection,  may  well  be  considered  as 
the  first  step  in  the  execution  of  the  contract, 
on  their  part,  and  in  this  view  no  other  consid- 
eration was  necessary. 

Upon  the  other  objections  made  by  the  plaint- 
iffs in  error,  it  might  be  sufficient  "to  say  that 
they  do  not  appear  to  have  been  presented  to 
the  Supreme  Court ;  and  that  by  the  decisions 
and  practice  of  this  court,  such  objections  can- 
not be  entertained  here.  I  will,  however, 
state  my  opinion  upon  some  of  the  most  im- 
portant of  those  objections. 

It  is  urged  that  there  is  no  public  law  estab- 
lishing an  office  of  the  Bank  of  Utica  at  Can- 
andaigua ;  and  that  the  Act  of  Apr.  10.  1815, 
authorizing  this  Bank  to  establish  an  office  at 
Canandaigua  is  a  private  Act,  which  is  not  set 
forth  in  the  declaration.  The  Act  incorporat- 
ing the  Bank  of  Utica  is  declared  to  be  ;i  pub- 
lic Act ;  and  the  action  is  against  this  Hank. 
This  Corporation  may  make  any  contract  with- 
in the  scope  of  its  general  powers,  and  may 
bind  itself  to  do  an  act  at  Canandaigua  fir  any 
other  place  ;  and  wherever  the  engagement 
may  be  broken,  the  Bank  will  be  equally  li- 
able. But  I  am  not  prepared  to  admit  ihat  a 
law  Incorporating  a  bans,  without  declaring 
the  law  to  be  a  public  Statute.  i*n  privet i«  Act, 
which  must  be  recited  in  every  suit  agninsl  the 
Corporation.  These  institutions  arc  public  in 
their  nature  and  character,  and  their  opera- 
tions affect  the  whole  community.  But  \vith- 
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out  pursuing  this  inquiry,  I  am  of  opinion 
that  the  Act  of  Apr.  10,  1815,  authorizing  the 
Bank  of  Utica  to  establish  an  office  at  Canan- 
daigua,  is  sufficiently  set  forth  in  the  declara- 
tion iu  this  cause.  The  declaration  states  that 
the  Bank  of  Utica  had,  pursuant  to  the  Act  of 
the  Legislature  passed  Apr.  10,  1815,  estab- 
lished an  office  of  discount  and  deposit,  in 
Canandaigua.  This  allegation,  though  not  a 
full  recital  of  the  Act,  must  be  sufficient,  at 
least,  after  a  verdict. 

<J8*>*]  *Another  objection  is,  that  the  note 
staled  in  the  first  two  counts  of  the  declaration 
appears  as  a  note  payable  on  demand,  and  that 
it  is  not  alleged  that  any  demand  of  payment 
from  the  maKers,  was  made  within  a  reasona- 
ble time.  What  was  a  reasonable  time,  would 
depend  upon  all  the  facts  of  the  case,  as  they 
must  have  appeared  at  the  trial.  The  decisive 
answer  to  this  objection,  and  to  some  others 
which  have  been  urged,  is,  that  they  are  made 
for  the  first  time,  after  the  trial  of  the  cause 
and  a  verdict  by  a  jury.  All  these  objections 
may  have  been  made,  and  all  these  defects,  if 
they  are  such,  may  have  been  supplied  by  suf- 
ficient proofs  at  the  trial.  The  established 
rules  of  our  law  authorize,  and  justice  and  pub- 
lic convenience  require,  that  the  power  of  a 
verdict  to  cure  formal  defects  in  pleading 
should  be  liberally  applied. 
•  I  am,  accordingly,  of  opinion  that,  the  judg- 
ment of  the  Supreme  Court  should  be  affirmed. 
The  Court  being  unanimously  of  this  opinion, 
it  was  thereupon  ordered,  adjudged  and  de- 
creed that  the  judgment  of  the  Supreme  Court 
be  affirmed ;  and  that  the  defendants  in  error, 
according  to  the  statute  in  such  case  made  and 
provided,  recover  their  double  costs  for  their 
defense  of  the  writ  of  error,  to  be  taxed  ;  and 
also  their  damages  for  the  delay  and  vexation, 
to  be  assessed — which  said  damages  shall  be 
calculated  at  and  after  the  rate  of  seven  per 
cent,  upon  the  amount  of  the  judgment  in  the 
Supreme  Court,  so  as  aforesaid  rendered,  from 
the  return  of  the  postea  in  the  Supreme  Court, 
to  the  day  of  such  assessment ;  and  that  the 
amount  of  such  damages  and  costs  be  inserted 
in  the  remittitur  ;  and  that  the  record  be  re- 
mitted, &c. 

Affirming— 20  Johns.,  372. 

Bilte,  votes  and  checks— Duty  of  bank*  ax  collecting 
agent.  Cited  in-9  Wend.,  48:  11  Wend.,  475;  15 
Wend.,  487 ;  22  Wend.,  228 ;  7  N.  Y.,  461 ;  15  N.  Y.,  168; 
69  N.  Y.,  387;  8  Barb.,  399;  41  Barb.,  346;  66  Barb., 
162 ;  27  How.  Pr.,  60 ;  17  Abb.  Pr.,  367  ;  9  Bos.,  463 ;  6 
Rob.,  350 ;  4  How.,  U.  S..  325 ;  4  McLean,  130 ;  38  Mo., 
64;  34  Am.  Dec.,  294 ;  25  Am.  Rep.,  210. 

Public  act,  what  is.  Cited  in— 2  Keyes,  406 ;  35 
How.  Pr.,  51,  132;  3  Abb.  N.  S.,  481 ;  4  Abb.  N.  S.,  4 ; 
«  Rob..  328;  7  Rob.,  398;  43  Am.  Dec.,  116  (Morris.  482). 

Also  cited  in— 11  Wend.,  405;  23  Wend.,  556;  10 
Barb.,  372. 


O86*]  *JACOB  BARKER,  Plaintiff  in  Error, 

THE  PEOPLE  OP  THE  STATE  OF  NEW 
YORK,  Defendants  in  Error. 

Constitutionality  of  Law  to  Suppress  Dueling — 
Exclusion  from  Office,  &c. — Nature  of  Legisla- 
tive Power,  as  to  Punishment  of  Crime. 

The  Act  to  Suppress  Dueling,  passed  Nov.  5, 1816, 
(sess.  40,  ch.  1),  which  declares  that  any  person  con- 
victed of  challenging  another  to  fight  a  duel,  &c., 
"shull  be  incapable  of  holding  or  being:  elected  to 
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any  post  of  profit,  trust  or  emolument,  civil  or  mil- 
itary, under  this  State,  is  constitutional :  and  a  con- 
viction and  judgment  of  disqualification  under  it, 
are,  therefore,  legal  and  valid. 

The  provision  in  the  Constitution  of  the  U.  8., 
that  cruel  and  unusual  punishment  shall  not  be  in- 
flicted, is  a  restriction  upon  the  government  of  the 
U.  S.  only ;  and  not  upon  the  government  of  any 
State. 

The  Constitution  of  the  U.  S.  does  not  regulate 
the  punishment  of  crimes  against  a  State. 

The  State  Legislature  cannot  establish  arbitrary 
exclusions  froin  office,  or  any  general  regulation 
requiring  qualifications  which  the  State  Constitu- 
tion has  not  required. 

The  power  of  the  State  Legislature,  in  the  punish- 
ment of  crimes,  is  not  a  special  grant  or  limited 
authority,  but  a  part  of  the  legislative,  or  sovereign 
power  of  the  State,  to  maintain  social  order,  and  to 
take  life,  liberty  and  all  the  rights  of  both  when  the 
sacrifice  is  necessary. 

The  provision  in  the  State  Constitution,  that  the 
judgment  upon  impeachment  shall  not  extend  far- 
ther than  a  removal  from  office,  and  disqualification 
to  hold  office,  is  a  restriction,  not  an  authority. 

The  power  of  the  State  Legislature,  over  crimes, 
is  a  p»wer  to  produce  the  end  by  adequate  means : 

But  there  are  numerous  regulations  in  the  Consti- 
tution which  operate  as  restrictions  upon  this 
power. 

Examples. 

Eligibility  to  office  is  not  so  secured. 

Infliction  of  disqualification  to  hold  office,  as  a 
punishment,  is  not  incompatible  with  that  part  of 
the  Constitution,  which  provides  that  each  house 
shall  be  the  judge  of  the  qualifications  of  its  own 
members. 

Citation— Act,  Nov.  5, 1816,  sec.  1. 

~n  RROR  to  the  Supreme  Court.  In  Feb. ,  1822, 
Jj  Jacob  Barker,  the  plaintiff  in  error,  was  in- 
dicted in  the  Court  of  General  Sessions  of  the 
Peace,  of  the  City  and  County  of  N.  Y.,  for 
sending  a  challenge  to  David  Rogers,  to  fight 
a  duel.  The  indictment  contained  five  counts  ; 
the  four  first  of  which  alleged  the  offense  to 
have  been  committed  by  Barker,  in  the  City  of 
N.  Y.,  on  various  days,  in  the  months  of  Jan. 
*and  Feb.,  1822,  "  against  the  form  of  [*687 
the  statute  in  such  case  made  and  provided," 
being  founded  on  the  "  Act  to  Suppress  Duel- 
ing," passed  Nov.  5,  1816.  The  5th  count  was 
for  a  similar  offense  at  common  law.  The 
plaintiff  in  error  was  tried  on  the  indictment, 
at  the  Court  of  General  Sessions  held  in  the 
City  of  N.  Y.,  in  May,  1822.  The  jury  ren- 
dered a  general  verdict  of  guilty,  and  the  Dist. 
Atty.  having  entered  a  notte  proxequi  in  the  5th 
count  (for  the  offense  at  common  law),  the 
court  thereupon  gave  judgment  that  the  plaint- 
iff in  error,  "  for  the  offense  aforesaid,  as 
charged  in  the  first,  second,  third,  and  fourth 
counts  of  the  said  indictment,  whereof  he  is 
convicted,  be  incapable  of  holding,  or  being 
elected  to  any  post  of  profit,  trust  or  emolu- 
ment, civil  or  military,  under  the  State  of  N. 
Y." 

A  writ  of  error  was  brought,  on  this  judg- 
ment to  the  Supreme  Court,  which,  in  J>m. 
Term.,  1823,  affirmed  the  judgment  of  the  Gen- 
eral Sessions.  Vide  S.  C.,  20  Johns.,  457, 
which  contains  the  reasons  assigned  to  this 
court  in  support  of  the  judgment. 

Mr.  B.  F.  Butler,  for  the  plaintiff  in  error, 
argued, 

•  1.  That  the  Act  of  Nov.  5,  1816,  "to  Sup- 
press Dueling,"  on  which  the  judgment  is 
founded,  is  contrary  and  repugnant  to  the  pro- 
visions and  spirit  of  the  Constitution  of  this 
State,  in  force  at  the  time  of  its  enactment. 

2.  It  is  also  repugnant  to  the  Constitution  of 
the  U.  S. 
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3.  It  is  repugnant  to  those  parts  of  the 
amended  Constitution  of  this  State,  which  re- 
late to  the  right  of  suffrage,  and  which  became 
in  force  and  took  effect  from  the  last  day  of 
Feb..  1822  ;  and  being  so  repugnant,  was  ab- 
rogated by  the  amended  Constitution. 

He  said  that  before  an  an  examination  of  the 
points,  it  might  be  useful  briefly  to  to  consider 
the  history  of  the  Act  in  question.  The  sub- 
ject of  dueling  had,  before  the  passage  of  the 
Act,  been  presented  in  such  a  variety  of  lights 
to  the  Legislature,  that  they  felt  themselves 
called  upon  for  some  vigorous  provisions 
against  it.  The  old  Statute  of  1813  (2  R.  L., 
O'8S*]  192)  *being  found  ineffectual,  the  Act 
of  Nov.  5,  1816  (sess.  40,  ch.  1),  passed  the  two 
houses  at  the  previous  winter  session,  and  was 
sent  to  the  Council  of  Revision.  This  Act,  be- 
sides imposing  the  penalty  of  disf  ranchisement 
for  sending  a  challenge,  &c.,  provided  than  an 
oath  should  be  taken  by  all  officers  afterwards 
appointed,  and  solicitors,  attorneys,  counsel, 
<fcc.  afterwards  admitted  that  they  had  not 
and  would  not,  violate  the  Act.  This  was  by 
the  2d  section;  and  doubts  being  entertained  as 
to  its  constitutionality,  it  was  laid  over  among 
the  files  of  the  Council  till  the  Nov.  session,  at 
which  time  it  was  approved  by  a  majority  of 
the  Council  and  became  a  law  from  that  date. 
Notwithstanding  this  decision  of  the  Council, 
doubts  were  still  entertained  as  to  its  constitu- 
tionality ;  and  in  the  case  of  Dox,  a  member 
of  the  Assembly  from  Genesee,  the  question 
was  discussed  in  the  Legislature,  and  he  was 
denied  a  seat,  because  he  would  not  take  the 
oath.  A  few  days  after  this  a  bill  passed  the 
Assembly  repealing  the  2d  section,  but  it  was 
rejected  by  the  Senate.  During  the  pendency 
of  the  bill,  the  constitutional  power  of  the  Leg- 
islature to  make  such  a  law  was  fully  dis- 
cussed ;  but  the  objection  was  confined  to  the 
2d  section.  At  the  session  of  the  late  Conven- 
tion, however,  the  subject  was  taken  up  ;  the 
6th  article  of  the  new  Constitution  abolishes 
the  oath ;  and  whatever  might  have  been 
thought  on  this  subject  before,  it  is  now,  we 
believe,  pretty  generally  conceded  that  the 
2<1  section,  at  least,  was  unconstitutional.  This 
history  is  useful,  as  it  establishes  that,  in  the 
fervor  of  the  times,  the  Constitution  was  vio- 
lated in  the  2d  section  ;  and  admonishes  us, 
that  from  the  same  cause,  it  might  possibly 
have  been  violated  in  the  1st. 

In  discussing  the  points  proposed  it  is  proper 
to  inquire,  generally,  what  power  the  Legisla- 
ture possess  under  the  Constitution  of  this 
State.  The  late  Ch.  J.,  in  delivering  the  opin- 
ion of  the  court  below,  says,  that  they  possess 
all  power,  not  expressly  forbidden  by  the  Con- 
Mi tut  inn  of  this  State,  or  of  the  U.  S.,  which  re- 
lates to  the  prevention  of  crime,  or  the  well  or- 
dering of  society.  From  this  we,  with  very  great 
deference,  dissent.  We  contend  that  they  pos- 
JWi  the  power  only,  which  is  expressly  con- 
O8J)*]  ferred  by  the  *Constitution,  or  that 
which  results  from  its  provisions  by  necessary 
implication.  This  construction  has  universally 
been  applied  to  the  Constitution  of  the  U.  S. 
It  is  said  by  the  Ch.  ./.,  not  to  apply  here,  be- 
cause our  State  Constitution  contains  no  enu- 
meration of  powers.  There  are  but  few  pro- 
hibitions in  the  State  Constitution.  Our  rule 
admits  that  when  the  legislature  are  not  ex- 
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pressly  prohibited,  they  possess  all  power  not 
repugnant  to  any  express  provision  or  the  fun- 
damental principles  of  a  free  government,  or, 
in  other  words,  the  spirit  of  the  Constitution. 
Thus  the  true  will  be  found  to  lie  between  the 
two  extremes  of  a  power  limited  by  enumera- 
tion, or  left  entirely  at  large.  Indeed,  this  rule 
is  admitted,  in  effect,  by  the  Ch.  J.;  for,  not- 
withstanding the  broad  terms  of  the  axiom  with 
which  he  sets  out,  he  goes  on  to  argue  that 
there  is  no  repugnancy  between  the  provisions 
of  the  Act  and  those  of  the  Constitution — at 
any  rate,  beyond  that  provision  which  makes 
the  Assembly  judges  of  their  own  members. 
He  admits  that  such  a  repugnancy  would  de- 
stroy the  Act  pro  tanto.  The  3d  article  of  the 
original  Constitution  erecting  a  Council  of  Re- 
vision, with  powers  to  guard  against  the  pas- 
sage of  laws  contrary  to  the  spirit  of  the  Con- 
stitution, implies  also  that  such  a  distinction 
exists.  There  are  certain  Acts  which  the  Leg- 
islature cannot  pass,  though  not  expressly  pro- 
hibited, and  though  not  inconsistent  with  any 
express  provision  of  the  Constitution.  Calder  v. 
Butt,  3  Ball.,  386;  Fletcherv.  Peck,  6 Cr. ,  87, 135; 
Green  v.  Biddle,  8  Wh.,  1,  88.  There  is  noth- 
ing which  prohibits  devesting  one  man  of  his 
freehold  and  giving  it  to  another;  no  provision 
!  against  retrospective  laws  ;  yet  no  law  can  be 
passed  devesting  a  freehold,  because  it  is  in- 
consistent with  those  principles  of  liberty  on 
which  all  free  governments  are  founded. 

We  contend  that  the  Act  of  Nov.  5,  1816, 
was  contrary  to  several  express  provisions  of 
the  original  Constitution,  particularly  the  9th, 
10th  and  12th  articles.  The  first  clause  of  the 
9th  article  makes  the  Assembly  judges  of  its 
own  members.  No  particular  qualification  was 
required  *in  a  candidate  for  that  house;  [*6i)O 
though  it  was,  perhaps,  implied  that  they 
should  have  the  same  qualifications  as  the  elect- 
or. But  the  10th  section  required  a  Senator  to 
be  a  freeholder,  which  could  not  be  varied  by 
any  Act  of  legislation.  Could  they,  for  in- 
stance, have  defined  the  qualification  more  par- 
ticularly by  saying  that  the  freehold  intended 
should  amount  to  $250  ?  This  would  violate 
the  rule  that  an  express  provision  excludes  im- 
plication. If  the  Legislature  had  power  to  re- 
quire other  qualifications,  they  might  subvert 
the  freedom  of  election.  In  effect,  the  Duel- 
ing Act  did  require  a  qualification  unknown 
to  the  Constitution.  Jan.  1, 1822,  the  plaintiff 
in  error  was  eligible  to  a  seat  in  the  Assembly 
or  Senate.  In  the  latter  he  once  held  a  seat. 
He  is  now,  according  to  the  judgment  of  a 
Court  of  Sessions,  ineligible  to  either  branch  of 
the  Legislature.  How  has  he  become  so?  The 
Constitution  does  not  recognize  the  disqualifi- 
cation imposed.  It  is  the  same  thing  as  an  Act 
requiring  20  years  residence  of  the  candidate  in 
a  particular  county  or  a  freehold  of  the  value  of 
$1.000,  or  the  membership  of  a  cotton  factory, 
as  a  qualification.  Suppose  he  should  present 
himself  to  the  Houseof  Assembly  as  a  member 
of  that  body,  could  they  say,  "you  have  all  the 
constitutional  qualifications,  all  which  the  peo- 
ple required,  but  not  such  as  the  Legislature 
have  seen  proper  to  demand  ;"  and  for  that 
reason  exclude  him?  Do  the  House  of  Assem- 
bly longer  retain  the  power  of  judging  in  cases 
j  coming  within  this  Act  ?  No.  It  the  Act  be 
i  valid,  their  power  is  discontinued  ;  and  the 

267 


690 


COURT  OF  ERRORS.  STATE  OF  NEW  YORK. 


1824 


judiciary  are  to  determine  the  qualifications  of 
members.  The  late  Ch.  J.  seems  to  admit  that 
this  conseauence  could  not  follow,  and  that  the 
Act  is  so  far  void.  The  17th  and  20th  articles 
prescribing  the  qualifications  of  the  Governor 
and  Lieutenant-Governor,  are  equally  violated. 

So  of  the  29th  article,  providing  that  town 
officers,  &c.,  shall  be  continued  eligible  as  here- 
tofore ;  though  there  may  be  some  doubt 
whether  this  be  not  confined  merely  to  the  man- 
ner of  their  election.  The  utmost  extent  of 
legislative  power  is  to  render  a  man  ineligible 
to  such  offices  alone  as  are  created  by  the  Leg- 
islature or  left  by  the  Constitution  for  them  to 
create  or  control. 

691*]  *Can  this  judgment  be  good  in  part 
and  void  in  part  ?  The  late  Ch.  J.  seems  to 
think  it  may;  and  this  is  true  even  in  criminal 
cases,  where  the  judgment  consists  of  several 
distinct  and  independent  branches  ;  as  where 
it  imposes  a  fine  of  $15  and  imprisonment  for 
30  days,  hi  the  Matter  of  Sweatman,  1  Cow. , 
144.  So  in  civil  cases  where  it  is  is  divided  into 
costs  and  damages  ;  but  when  the  judgment  is 
entire,  and  the  good  cannot  be  distinguished 
from  the  bad,  it  must  be  reversed  in  toto. 

This  Act  is  also  repugnant  to  the  13th  article, 
which  forbids  the  disfranchisement  of  any 
member  of  this  State,  unless  by  the  law  of  the 
land  or  the  judgment  of  his  peers.  On  this 
head,  the  late  Ch.  J.  remarks,  that  "if  the 
Dueling  Act  is  not  otherwise  unconstitutional, 
then  the  injunctions  of  this  article  have  been 
complied  with  ;  for  the  Act  is  the  law  of  the 
land,  and  the  verdict  is  the  judgment  of  the 
plaintiff's  peers."  This  is  a  case  of  the  petitio 
princijrii  ;  for  though  the  judgment  was  under 
a  statute,  it  does  not  follow  that  the  proceed- 
ing was  according  to  the  law  of  the  land,  unless 
the  Act  was  unconstitutional.  If  it  violated 
the  Constitution,  it  was  void,  and  the  trial  was 
not  such  an  one  by  the  plaintiff's  peers  as  is 
known  to  the  law.  It  is  begging  the  whole 
question  in  controversy.  Suppose  the  Legis- 
lature to  pass  a  law  devesting  you  of  the  title 
to  one  of  your  farms,  and  conferring  it  upon 
your  neighbor  ;  this  is  equally  the  law  of  the 
land,  because  it  has  the  form  of  an  Act  of  the 
Legislature.  Suppose  they  should  pass  an 
agrarian  law,  providing  that  no  man  shall  hold 
more  than  100  acres  of  land  ;  but  if  he  buys 
more,  it  shall  be  forfeited  to  his  nearest  neigh- 
bor who  has  no  land  ;  and  a  jury  should  find 
this  fact,  and  a  court  give  judgment  of  forfeit- 
ure: this  would  be  equally  an  ouster  of  private 
right  by  the  law  of  the  land,  and  the  judg- 
ment of  his  peers.  The  Act  must  be  not  only 
formally,  but  constitutionally  good,  or  any 
act  which  your  peers  may  do  under  it  is  a  nul- 
lity, and  as  if  they  had  never  acted  at  all. 

The  late  Ch.  J.  said  he  did  not  perceive  the 
application  of  the  33d  article.  It  was  express- 
ly stated  by  the  plaintiff,  in  his  argument  be- 
fore the  court  below,  that  this  article  confined 
the  disfrauchisement  or  sentence  of  ineligi- 
61)2*]  bility  *to  the  impeaching  power.  Vide 
20  Johns.,  457.  It  gives  this  power  to  the 
Senate  ;  and  the  plaintiff  wishes  to  be  under- 
stood as  contending,  that  when  a  constitution 
or  statute  creates  a  power,  and  places  it  in  the 
hands  of  a  particular  tribunal,  to  be  exercised 
in  a  particular  manner,  all  other  tribunals,  and 
all  other  courses  of  proceeding,  other  than 
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those  which  are  enumerated,  are  virtually  ex- 
cluded. 

The  late  Ch.  J.  himself  thinks  that  the  enu- 
meration of  offenses  in  the  new  Constitution, 
for  which  one  may  be  deprived  of  his  vote,  ex- 
cludes, by  necessary  implicatien,  all  others. 
Now, by  the  39th  article  of  the  old  Constitution, 
ministers  of  the  gospel  were  ineligible.  Take 
the  late  Ch.  «7.'«own  rule,  that  this  enumeration 
excludes  all  other  causes  of  ineligibility  ;  and 
this  article,  alone,  would  be  sufficient'ground 
from  which  to  infer  the  invalidity  of  the  judg- 
ment below.  Suppose  the  Legislature  should 
exclude  other  classes — lawyers  or  physician*, 
for  instance — would  the  provision  be  valid  ? 
Here  they  have  excluded  duelists,  who,  at 
times,  form  a  very  considerable  class  of  the 
community. 

The  Act  is  repugnant  to  the  spirit  of  the  (  on- 
stitution.  We  have  already  explained  what  we 
mean  by  this.  It  is  a  repugnancy  to  those 
principles  which  lie  at  the  bottom  of  every 
free  government.  We  do  not  believe  that  the 
people  ever  intended  to  confer,  this  arbitrary 
power  of  disfranchisement.  We  do  not  be- 
lieve it,  because  the  power  is  too  mighty  to  be 
intrusted  with  any  republican  Legislature.  If 
they  do  possess  it,  they  are  omnipotent,  like 
the  British  Parliament,  and  able  to  subvert 
the  liberties  of  the  people.  If  they  may  dis- 
franchise in  this,  they  may  in  any  other  case. 
A  simple  assault  and  battery  is  an  offense  of 
the  same  legal  grade  as  sending  a  challenge, 
not  to  mention  a  great  number  of  other  ordi- 
nary misdemeanors  of  the  same  rank,  some  of 
which  are  committed  very  frequently,  and  al- 
most with  impunity.  The  Legislature  may  go 
on  in  this  way,  without  end,  disfranchising  one 
and  another,  till  the  State  would  be  reduced 
to  very  narrow  limits  in  its  selection  of  offi- 
cers. Working,  sporting,  or  traveling  on  Sun- 
day, or  profane  cursing  and  swearing,  may 
be  followed  by  the  same  consequences.  They 
may  create  new  offenses,  and  impose  ineliai- 
bility,  by  *their  Acts  to  protect  game  [*693 
and  fisheries.  We  are  not  to  repose  on  the 
remoteness  of  the  probability  that  these  things 
will  come  to  pass.  It  is  the  power  which  is  in 
question — not  what  they  will  do,  but  what 
they  may  do.  Did  the  people  who  delegated 
the  right  to  frame  our  original  Constitution, 
suffering  as  they  were  at  the  moment  under  the 
lawless  encroachments  of  British  myrmidons, 
intend  to  leave  this  matter  at  such  loose  ends, 
intrusting  their  Legislature  with  a  power  to 
disfranchise  the  whole  community  ? 

Another  fundamental  principle  of  all  free 
governments  is,  that  punishments  shall  be  pro- 
portioned to  the  nature  of  the  offense.  This 
is  so  treated  not  only  by  all  enlightend  writers 
on  the  subject,  but  it  is  incorporated  as  a 
maxim  in  various  Constitutions  of  the  U.  S. 
Cruel  or  unusual  punishments  are  not  to  be 
inflicted.  8  Am.  to  Const.  U.  8.;  18  art.  Bill 
of  Rights  in  Const,  N.  H. ;  14  sec.  of  8th  art. 
Const.  Ohio.  And  though  not,  in  terms,  a 
part  of  our  State  Constitution,  it  is  one  of  its 
fundamental  principles,  as  much  as  the  rule 
that  the  freehold  of  one  man  shall  not  be  arbi- 
trarily devested  and  conferred  upon  another. 
We  do  not  speak  of  the  power  to  prescribe 
punishments,  cruel  or  unusual  in  themselves, 
but  the  act  of  imposing  penalties,  of  the  wime 
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undistinguished  severity,  upon  all  offenses, 
•without  distinction  as  to  their  nature.  The 
Statute  in  question  imposes  the  same  penalty 
on  all  who  commit  the  offense  of  sending  a 
•challenge,  whatever  may  be  its  extenuating 
circumstances,  in  whatever  class  of  society  it 
may  be  committed,  whether  among  the  bar, 
the  Army,  the  Navy,  &c.  All  are  alike  dis- 
qualified from  becoming  members  of  the  Leg- 
islature. The  man  against  whom  the  sentence 
is  pronounced  becomes  a  slave  in  a  nation  of 
freemen,  for  an  offense,  which  under  some 
circumstances,  should  be  excused.  Its  moral 
guilt  depends  upon  those  circumstances.  This 
law,  like  the  tyranny  of  Procrustes,  seizes  the 
victim,  and  adapts  him  to  the  bed  of  justice. 
A  whole  life  of  atonement,  for  a  juvenile  freak, 
can  not  rescue  him  from  lasting  disfranchise- 
ment  and  disgrace.  No  matter  how  warm  the 
blood,  or  great  the  provocation — whether  the 
challenge  be  given  or  accepted — and  though 
the  challenge  or  acceptance  be  immediately 
694*]  withdrawn,  the  *same  consequences 
follow.  Such  a  law  violates  the  eternal  prin- 
ciples of  morality  and  of  natural  justice  itself. 

It  is  said,  by  the  late  C h.  J.,  that  disfran- 
chisement  is  not  an  unusual  punishment.  He 
does  not  allude  to  ineligibility,  and  we  think 
he  is  mistaken  in  saying  so  of  disfranchise- 
ment,  inflicted  by  the  Legislature.  We  pre- 
sume he  must  have  alluded  to  attainders, 
which  are  now  prohibited  by  the  Constitution 
of  the  U.  S.  He  says  it  was  the  consequence 
of  treason,  and  of  infamous  crimes  ;  but  at 
any  rate,  such  a  consequence  is  very  different 
from  iueligibility.  Till  the  adoption  of  the  late 
Constitution,  there  was  nothing  of  this  to  pre- 
vent a  citizen's  voting  or  being  elected.  Again; 
it  may  be  answered,  that  he  speaks  of  the  mat- 
ter as  it  stood  at  the  common  law,  which, 
though  adopted  by  the  Constitution,  is,  in  this 
respect,  altered  by  the  Bill  of  Rights.  Probably 
the  Statute  (1  W.  &  M.,  ch.  2)  which  passed  in 
England,  containing  the  same  clause,  referred 
to  certain  cruel  punishments  which  were  in- 
flicted about  the  last  of  the  second  James.  4 
Bl.  Com.,  378.  But  these  had  long  been  dis- 
continued, and  were  not  known  in  this  free 
country,  when  it  was  reiterated  by  the  Consti- 
tution of  the  U.  S.,  and  the  declaration  of 
rights  in  our  own  State.  1  R.  L.,  48,  sec.  8. 
The  punishment  in  question  was  unknown  to 
the  common  law,  as  it  respects  this  offense. 
So  far.  at  least,  it  was  unusual  ;  and  we  have 
already  shown,  that  applying  it  to  a  crime  of 
this  grade  is  cruel. 

All  the  arguments  drawn  from  the  old, 
apply  with  still  greater  force  under  the  new 
Constitution.  The  trial  in  the  Court  of  Ses- 
sions took  place  in  May,  1822  ;  and  by  the  9th 
article  of  the  amended  Constitution,  all  its 
parts  which  relate  to  the  right  of  suffrage  and 
the  time  of  election  were  then  in  force.  By 
the  2d  section  of  the  2d  article,  laws  may  be 
passed  excluding  from  the  right  of  suffrage 
persons  who  had  been  or  might  be  convicted 
of  infamous  crimes.  The  late  Oh.  J.  admits 
that  this  enumeration,  by  necessary  implica- 
tion, denies  the  power  in  any  other  case  ;  and 
that  tho  offense  of  which  the  plaintiff  has 
been  convicted  is  not  an  infamous  one  ;  but 
he  limits  its  operation  to  the  direct  right  of 
suffrage,  and  diHtinguisues  this  from  eligi- 
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bility.  We  *do  not  contend  that  the  [*695 
right  of  voting  and  being  voted  for  are  con- 
vertible ;  but  we  do  contend  that  they  are 
common,  and  that  the  citizen  who  has  one 
must  necessarily  enjoy  the  other.  We  shall 
not  stop  to  comment  on  the  right  of  suffrage, 
or  examine  the  full  import  of  the  term.  It 
may  certainly  be  extended,  however,  to  the 
right  of  voting  in  the  Legislature  upon  the  pass- 
age of  a  law  ;  but  we  are  willing  to  concede, 
for  the  purpose  of  the  present  argument,  that 
it  means  voting  at  an  election.  Now,  though 
you  may  deprive  the  plaintiff  of  his  own  per- 
sonal vote,  you  cannot  deny  his  fellow  citizens 
the  right  to  vote  for  him — nor  the  right  to  vote 
for  himself ;  which,  under  certain  circum- 
stances, might  become  a  duty.  If  the  Legis- 
lature can  disqualify  for  one  offense,  they 
may  for  another  ;  and  thus  the  argument  re- 
turns, that  this  may  be  extended  from  one  to 
an  hundred,  and  so  on  to  every  member  of  the 
community. 

In  determining  a  constitutional  question  of 
this  character,  which  concerns  the  liberty  of 
the  citizen,  every  construction  should  be  in 
favor  of  that  liberty  ;  and  if  a  doubt  exist  in 
the  mind  of  the  court,  this  great  principle 
should  be  applied,  and  judgment  be  rendered 
for  the  plaintiff  in  error. 

Talcott,  Atty-Gen.,  for  the  defendants  in 
error.  The  question  for  the  court  to  decide  is 
not  whether  the  Act  under  consideration,  or 
any  part  of  it,  be  inexpedient,  but  whether  the 
Legislature  had  a  constitutional  power  to  pass 
the  particular  section  in  question.  I  do  not 
controvert  the  right  of  this  or  any  other  court, 
to  entertain  the  inquiry.  I  admit  it  is  their 
duty — but  I  do  say,  that  the  court  will  come  to 
a  conclusion  against  the  validity  of  the  Statute, 
upon  such  grounds,  with  great  reluctance,  and 
not  till  all  doubt  be  removed  from  their  minds. 
Dartmouth  College  v.  Woodward,  4  Wh.,  625  ; 
Colder  v.  Bull,  per  Iredell,  J.,  3  Dall.,  399.  I 
do  not  controvert  the  gentleman's  limitation  of 
legislative  power  to  that  which  is  consistent 
both  with  the  letter  and  spirit  of  the  Constitu- 
tion. It  is  not  necessary  for  me  to  contend  that 
the  Legislature  have  any  power  inconsistent 
either  with  its  words  or  its  spirit,  or  which  is 
repugnant  to  the  principles  of  civil  liberty. 
This  *Act  is  perfectly  consistent  with  [*69O 
all  three  ;  and  in  showing  it  to  be  so,  I  shall 
not  follow  the  gentleman,  with  any  minuteness, 
into  his  doctrine  of  remote  consequences,  or 
examine  the  force  of  the  language  in  all  the 
various  constitutional  provisions  which  he  has 
considered  ;  but  I  shall  rely  mainly  on  the  evi- 
dence to  be  derived  from  practical  construc- 
tion, by  men  who  have  framed  and  acted  upon 
Constitutions  containing  the  same  principles 
with  our  own.  In  N.  J.,  an  attempt  to  bribe 
a  judge  or  justice  is  punished  with  line  and 
imprisonment,  and  disqualification  to  hold  any 
olHce  of  honor,  trust  or  profit,  under  that  State, 
Laws  N.  J.,  1821,  pp.  249.  250.  In  Pa.,  send- 
ing or  carrying  a  challenge  for,  or  becoming  a 
second  in  a  duel,  is  punished  with  forfeiture 
of  all  the  rights  of  citizenship  for  7  years.  4 
Laws  Pa.,  389.  Act  of  1794.  The  Act  of  1806. 
7  Laws  PH.,  665-6,  re-enacts  this  law,  as  to  per- 
sons sending  or  accepting  a  challenge  ;  and  as 
to  persons  carrying,  it  does  not  deprive  them 
of  all  rights  of  citizenship,  but  only  disqualifies 
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them  to  hold  any  office  of  trust  or  profit  under 
the  Commonwealth.  In  Delaware,  a  person 
elected  member  of  Assembly  upon  a  promise 
to  serve  for  nothing,  or  less  than  the  law  al- 
lows for  services,  is  declared  by  statute  incap- 
able of  serving  for  that  year.  1  Laws  Del., 
148.  In  Va.,  by  a  law  of  1695  (vide  1  Stat.  at 
L.,  181),  collectors  and  their  officers  receiving, 
and  persons  giving  bribes,  were  declared  for- 
ever incapable  of  any  office  or  employment 
within  the  Colony  ;  and  the  same  disqualifica- 
tion followed,  for  bribery  in  relation  to  any 
other  duties  concerning  the  customs.  Id.,  191. 
In  1705,  a  law  passed  that  collectors,  &c.,  re- 
ceiving a  bribe  to  defraud  the  customs,  should 
forever  afterwards  be  disabled  from  holding 
the  office,  and  also  be  disabled  from  holding 
any  office  or  employment  relating  to  the  cus- 
toms. 3  Id.,  232.  In  1785  a  law  was  passed, 
that  if  any  person  elected  to  serve  in  the  Gen- 
eral Asse'mbly,  should  bribe  .an  elector,  he 
should  be  expelled,  and  disabled  to  be  re-elected 
during  the  term  of  3  years.  1  Rev.  Code,  22. 
By  a  law  of  1790,  the  penalty  declared  for  sell- 
ing a  public  office,  or  for  taking  anything  for 
a  vote  in  the  appointing  to  any  such  office,  was, 
697*]  in  one  case,  the  *loss  of  the  office  held, 
and  in  the  other,  incapacity  of  voting  for  any 
candidate  for  the. office  sold;  and  if  the  of- 
fender was  a  member  of  Assembly,  expulsion 
and  perpetual  disqualification  from  being 
elected  ;  and  the  person  agreeing  to  buy  was 
declared  incapable  of  serving  in  the  office  pur- 
chased. 1  Rev.  Code,  52.  Another  law  de- 
clared that  if  candidates  for  the  Legislature 
gave  money,  meat,  drink  or  other  reward,  to 
promote  their  election,  they  should  be  expelled,  j 
and  disabled  to  be  elected  for  three  years.  I  i 
Rev.  Code,  389.  By  a  law  of  1810,  an  oath  ! 
similar  to  the  one  prescribed  by  the  Act  in  j 
question  here,  was  made  necessary  for  all  of- 
ficers ;  and  a  challenger,  or  acceptor  of  a  chal- 
lenge, was  made  incapable  of  holding  or  being 
elected  to  any  post  of  profit,  trust  or  emolu- 
ment, civil  or  military.  The  Statute  of  Conn, 
is  to  the  same  effect.  Rev.  Law.  Conn.,  1821, 
p.  161,  sees.  52,  53.  So  in  Vt.  (A.  D.  1801,  1 
Laws  of  Vt.,  367),  whose  statute  also  denies  the 
offender  the  privilege  of  a  freeman  generally. 
Ib.  The  Statute  of  Mass,  is  the  same,  except 
in  limiting  the  disqualification  to  20  years. 
Vol.  I.,  Laws  Mass.,  367.  A.  D.  1801.  The  oath 
prescribed  by  the  Statute  of  111  ,  on  this  subject, 
is  like  ours  ;  and  the  offender  is  made  incap- 
able of  holding,  or  being  elected  to  any  post  of 
profit,  trust  or  emolument,  civil  or  military. 
A.  D.  1819,  Laws  of  111.,  32.  By  a  Statute  of 
the  U.  S.,  if  any  person  give  any  bribe  or  re- 
ward, to  obtain  a  judgment  or  decree  of  a  U. 
S.  judge,  on  any  matter  in  controversy,  both 
the  giver  and  receiver  are  subject  to  fine  and 
imprisonment,  at  the  discretion  of  the  court, 
and  are  perpetually  disqualified,  by  conviction, 
to  hold  any  office  of  trust  or  profit  under  the 
U.  S.  2  L.  U.  S.,  Colvin's  ed.,  97,  sec.  21,  A. 
D.  1790. 

If  the  Statute  in  question  be  a  violation  of 
the  fundamental  principles  of  free  government, 
it  is  singular  that  almost  every  statute  book  in 
the  U.  S.  should  exhibit  examples  of  the  same 
extravagance,  among  jurists  profound  in  their 
learning,  and  patriots  ardent  in  their  attach- 
ment to  liberty. 
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*Too  much  stress  is  laid  by  the  other  [*69& 
side  upon  an  enumeration  of  particular  qualifi- 
cations. The  Governor,says  the  original  Consti- 
tution,must  be  a  freeholder.  This  certainly  dis- 
qualifies those  who  are  not  freeholders  ;  but 
does  it  also  imply  that  no  other  disqualification 
can  exist  beyond  the  one  mentioned  ?  The  13th 
article  declares  that  no  citizen  of  this  State 
shall  be  disfranchised,  unless  by  the  law  of  the 
land,  or  the  judgment  of  his  peers.  There  is 
a  similar  provision  in  the  Constitution  of  the 
U.  S.  The  argument  of  the  late  Ch.  J..  on  this 
head,  it  seems,  is  to  be  a  petitio principii.  There 
will  be  little  difficulty,  I  imagine,  in  determin- 
ing between  the  gentleman  and  the  Ch.  .J., 
whether  he  who  assumes  the  Act  to  be  consti- 
tutional, and  therefore  good,  or  the  one  who 
assumes  it  to  be  unconstitutional,  and  there- 
fore void,  may  be  fairly  charged  with  begging 
the  question.  The  33d  article,  which  relates  to 
impeachments,  is  no  more  than  what  the  Con- 
stitution of  the  U.  S.  contains — the  8th  amend-' 
ment  of  which  also  provides  that  cruel  and 
unusual  punishments  shall  not  be  inflicted.  If 
ineligibility  be  a  cruel  and  unusual  punish- 
ment, as  supposed  upon  the  other  side,  the  8th 
amendment  would  repeal  that  branch  of  the 
same  Constitution  which  sanctions  disqualifi- 
cation as  one  consequence  of  a  conviction  upon 
impeachment.  The  several  States  have  gone 
on,  in  the  face  of  these  provisions  in  the  Con- 
stitution of  the  U.  S..  imposing  disfranchise- 
ment  and  ineligibility  in  the  same  manner  as  i» 
done  by  the  Statute  in  question. 

It  is  said  that  punishments  should  be  propor- 
tioned to  the  nature  of  the  offense.  This  i* 
obviously  a  mere  question  of  expediency.  In- 
deed, the  argument  demands  what  can  never 
be  exactly  reached  by  any  human  code.  How 
is  the  punishment  of  any  crime  to  be  propor- 
tioned to  all  the  circumstances  of  each  partic- 
ular case  ?  A  man  may  be  guilty  of  burglary 
in  various  degrees,  yet  the  punishment  is  the 
same  in  each.  One  starving  in  the  streeta 
breaks  a  house  for  bread — is  he  equally  guilty 
with  the  one  who  does  the  same  without  mo- 
tive ?  Executive  clemency,  alone,  can  grant 
relief,  and  to  that  it  is  reserved. 

*We  are  told  that  this  Act  is  repug-  [*699 
nant  to  that  part  of  the  Constitution  which  de- 
termines the  right  of  suJfrage.  It  appears  to- 
me that  this  objection  is  answered  most  con- 
clusively by  the  late  Cli.  J.  The  complaint  is, 
that  we  contract  the  right  of  the  voter.  All 
that  this  proves  is,  that  the  person  disqualified 
is  placed  in  the  same  situation  as  every  oilier 
person — who,  if  he  votes  for  one  that  is  ineli- 
gible.loses  his  vote.  The  alarm,it  seems,  is  that 
this  sentence  of  ineligibility  may  be  extended  to 
every  member  of  the  community.  But  what 
is  the  nature  of  our  government  ?  It  lays  out 
general  lines — it  cannot  reach  every  case,  or 
look  to  every  extreme.  The  late  Ch.  J.  placea 
this  matter  upon  its  proper  ground.  The  Leg- 
islature have  power  to  pass  all  laws  for  the  well 
ordering  of  society  which  are  not  forbidden  by 
the  Constitution.  The  gentleman  supposes  ex- 
treme cases,  to  which  the  Legislature  never  can 
go.  They  must  enjoy  an  extensive  discretion- 
in  every  government  ;  and  it  is  true  that  any 
system  may  be  abused, but  by  reasoning  against 
the  possible  abuse  of  power,  we  deny  all  power 
except  that  of  Deity.  Even  the  Christian  re- 

COWEN  3. 


1824 


BARKER  v.  THE  PEOPLE. 


ligion  has  been  perverted  to  the  worst  of  pur- 
poses. When  we  come  to  the  point  supposed 
by  the  gentleman,  there  is  a  redeeming  spirit 
in  the  people,  which  will  restrain  and  correct 
those  who  feel  power  and  forget  right. 
Mr.  Butler,  in  reply.  The  amount  of  the 

fentleman's  argument,  as  derived  from  other 
tates,  is,  that  because  they  have  violated  the  j 
Constitution,  or  the  fundamental  principles  of 
government,  we  may,  therefore,  do  the  same.  It 
is  not  necessary  to  look  beyond  our  own  Consti- 
tution and  that  of  the  U.  S.     But  when  we  do, 
we  find  but  two  classes  of  cases  in  which  dis- 
f ranchisement  and  ineligibility  have  been  sanc- 
tioned by  statutes.     These  are  cases  of  dueling 
and  bribery,  from  which  we  must  except  all 
the  statutes  which  passed  under  the  Colonial 
Governments,  they  being  instances  which  cer- 
tainly carry  no  force,  as  examples,  to  legisla- 
tors  who  act  under  the  new   constitutions. 
Beside,  the  statutes  passed  upon  these  subject,  j 
since  must  stand  or  fall  by  the  provisions  of  the  i 
particular  state  constitution  under  which  they 
TOO*]  *passed.     Some  of  the  constitutions  in  i 
the  neighboring  States  are  broader  than  ours  > 
on  this  head.     Their  laws,  too,  in  relation  to  j 
dueling,  have  doubtless  grown  out  of  the  effer- 
vescence of  the  moment,  like  ours  ;  and  they 
have  never  been  enforced.     In  Md.  the  Legis- 
lature has  lately  repealed  such  a  law,  as  un- 
constitutional.    All  the  state  laws,  in  relation  j 
to  dueling,  probably  stand  on  the  same  ground  i 
both  of  principle  and  policy.     This  is  the  first 
time  the  question  upon  their  validity  has  been 
raised  anywhere  ;  and,  as  to  bribery,  though  > 
the  Constitution  gives  no  express  authority  to 
punish  it  by  disfranchisement  or  ineligibility.  ; 
there  are  sufficient  indications,  in  almost  all  i 
the  constitutions,  of  an  intent  to  confer  such  a 
power.     Indeed,  it  is  consistent  with  the  very 
terms  of  some  of  them.     The  question,  how- 
ever, as  to  the  validity  of  any  of  these  statutes, 
has  not  been  judicially  passed  upon,  and  I 
deny  the  force  of  such  proof. 

When  I  urged  the  danger  that  the  rights  of 
suffrage  might  be  impaired  or  destroyed  by 
multiplying  cases  of  ineligibility,  I  expected 
to  be  met  with  the  objection  of  extreme  cases. 
The  Atty-Gen.  does  not  and  will  not  deny 
that  if  the  Legislature  have  power,  in  the  case 
under  consideration,  to  inflict  the  punishment 
of  ineligibility,  they  have  it  equally  in  all 
others,  in  assault  and  battery  or  any  other  com- 
mon law  offenses.  Can  the  consequence  sug- 
gested, then,  be  properly  called  an  extreme 
case  ?  It  seems  that  our  security  must  lie  in 
the  patriotism  and  intelligence  of  the  Legisla- 
ture, or  the  control  of  their  constituents.  We 
say  the  people  have  not  chosen  to  rest  it  there. 
The  security  of  their  liberties  reposes  upon 
the  provisions  of  their  Constitution,  express  or 
implied,  a  surer  and  better  foundation. 

I  thank  the  Atty-Gen.  for  his   allusion  to 
the  abuses  of  the  Christian  religion,  in  one  of  | 
his  illustrations,  and  will  pursue  it.     I  put  the  j 
case  of  the  Legislature  annexing  this  punish-  ; 
ment  of  ineligibility  to  the  violation  of  the  ! 
Christian  Sabbath,  or  to  profane  swearing.     Is  ! 
it  supposing  an  extreme  case,  to  say  that  they  j 
may,  within  forty  years,  impose  this  disability 
as  a  punishment  for  those  very  common  of  j 
fenses  1    Had  the  same  thing  been  supposed, 
when  the  original  Constitution  was  adopted, 
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in  relation  to  this  offense  of  *sending  [*7O1 
a  challenge,  might  it  not  have  been  treated  as 
an  extreme  case  with  just  as  much  propriety  r 
Yet  the  force  of  circumstances  has  produced 
this  Act,  and  may,  with  just  as  much  probabil- 
ity, result  in  the  same  thing,  with  regard  to  a 
breach  of  the  Sabbath.  No  doubt  there  are 
many  who  think  a  violation  of  the  Christian 
Sabbath  an  offense  great  as  sending  a  chal- 
lenge, at  least,  under  some  circumstances. 
Suppose  a  similar  statute  in  relation  to  the  for- 
mer offense  (it  was,  too,  an  offense  at  common 
law),  could  it  be  maintained  as  constitutional f 
If  so,  the  very  abuses  of  religion  to  which  the 
Atty-Gen.  alludes  may  return  upon  us. 

THE  CHANCELLOR."  The  1st  section  of  the 
Act  of  Nov.  5,  1816,  to  Suppress  Dueling,  pre- 
scribes that  "  the  person  convicted  shall  be  in- 
capable of  holding  or  being  elected  to  any  post 
of  profit,  trust  or  emolument,  civil  or  military, 
under  this  State  ;"  and  the  objection  now  made 
is,  that  this  punishment  is  inconsistent  with 
the  Constitution. 

The  Constitution  of  the  U.  S.  provides  that 
cruel  and  unusual  punishments  shall  not  be 
inflicted.  This  provision  is  one  of  the  amend- 
ments to  that  Constitution,  which  were  adopt- 
ed soon  after  the  Constitution  itself  had  been 
ratified.  Like  other  amendments  adopted  at 
the  same  time,  it  is  a  restriction  upon  the  Gov- 
ernment of  the  U.  S.,  intended  to  deprive  that 
Government  of  a  power,  which  it  had  or  might 
claim,  under  the  original  Constitution.  In  the 
language  which  accompanied  these  amend- 
ments, when  they  were  proposed  and  adopted; 
"  these  further  declaratory  and  restrictive 
clauses  were  added  to  the*  Constitution,  in 
order  to  prevent  misconstruction,  or  abuse  of 
its  powers."  The  solicitude  of  the  people  and 
of  the  States  then  was,  not  to  limit  the  power 
of  the  States,  but  to  limit  the  power  of  the 
Union,  and  by  new  provisions  to  give  security 
to  rights,  which  were  supposed  to^be  in  danger 
from  the  new  and  untried  system  of  national 
government.  The  danger  apprehended  was 
by  the  parts  from  the  new  government  of  the 
whole  ;  and  not  by  any  State  from  its  own 
government.  Each  State  was  then  at  liberty, 
as  it  now  is,  to  provide  by  its  *own  [*7O2 
Constitution,  that  cruel  and  unusual  punish- 
ments shall  not  be  inflicted  by  its  own  govern- 
ment. Accordingly,  several  of  the  States,  in 
their  Constitutions  established  since  the  adop- 
tion of  this  Amendment  to  the  Constitution  of 
the  Union,  have  provided  that  cruel  and  unus- 
ual punishments  shall  not  be  inflicted.  This 
provision  is  found  in  the  Constitutions  of  Ohio, 
Tenn.,  Ind.  and  Me.  The  Constitutions  of 
Del.,  Ky.,  Miss,  and  Ala.,  also  established 
since  the  adoption  of  the  amendment  in  ques- 
tion, provide  that  cruel  punishments  shall  not 
be  inflicted.  Other  state  constitutions  are 
silent  upon  the  subject  of  punishments,  either 
cruel  or  unusual.  It  is  most  evident  that  the 
States  which  have  imposed  these  restraints 
upon  their  own  governments,  conceived  that 
they  were  at  liberty  to  do  so  or  not  ;  and  that, 
in  their  conception,  the  Constitution  of  the 
Union  contained  no  such  restraints  upon  state 
governments,  in  the  punishment  of  crimes 
against  States.  To  consider  this  amendment 
as  operating  upon  the  several  States  would  be 
to  render  nugatory  and  null  the  like  provision 
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in  the  Constitutions  of  very  many  of  the  States; 
and  at  the  same  time,  to  force  upon  all  the 
States  which  have  not  adopted  such  a  provis- 
ion a  rule  which  they  may  think  inexpedient, 
and  which  they,  at  least,  have  thought  unnec- 
essary in  their  own  internal  economy.  This 
provision  concerning  punishments  is,  there- 
fore, as  a  part  of  the  Constitution  of  the  Union, 
a  restriction  upon  the  Government  of  the 
Union  ;  and  as  a  part  of  any  state  constitution, 
it  is  a  restriction  upon  the  government  of  the 
State  which  has  established  it.  The  Constitu- 
tion of  this  State  imposes  no  such  restriction 
upon  punishments.  Without  inquiring  wheth- 
er disqualification  to  hold  office  is  a  punish- 
ment either  cruel  or  unusual,  I  consider  this 
provision  of  the  National  Constitution  inap- 
plicable to  offenses  against  a  State. 

The  Constitution  of  the  U.  S.  provides  that 
no  State  shall  pass  any  bill  of  attainder,  or  ex 
post  facto  law  ;  but  that  Constitution  does  not 
regulate  the  punishment  of  crimes  against  a 
State. 

In  considering  the  question  before  us,  it 
seems  to  me  to  be  of  little  importance  whether 
7O3*]  we  examine  it  in  reference  *to  the  late 
Constitution  of 'this  State,  or  by  that  which 
now  exists.  The  principles  and  provisions  of 
both  instruments,  so  far  as  they  concern  this 
question,  are  nearly  the  same ;  but  as  parts  of 
the  existing  Constitution  were  in  force  when 
this  conviction  took  place,  and  as  it  has  been 
urged  at  the  bar  that  this  judgment  is  more 
clearly  repugnant  to  the  existing  Constitution 
than  it  may  have  been  to  the  preceding  instru- 
ment, I  shall  inquire  whether  this  judgment  is 
or  is  not  repugnant  to  the  Constitution  now  in 
force. 

Eligibility  to  public  trusts  is  claimed  as  a 
constitutional  right,  which  cannot  be  abridged 
or  impaired.  The  Constitution  establishes  and 
defines  the  right  of  suffrage  ;  and  gives  to  the 
electors,  and  to  various  authorities,  the  power 
to  confer  public  trusts.  It  declares  that  min- 
isters of  religion  shall  be  ineligible  to  any  of- 
fice ;  it  prescribes,  in  respect  to  certain  offices, 
particular  circumstances,  without  which  a  per- 
son is  not  eligible  to  those  stations ;  and  it 
provides  that  persons  holding  certain  offices 
shall  hold  no  other  public  trust.  Excepting 
particular  exclusions  thus  established,  theelect- 
ors  and  the  appointing  authorities  are,  by  the 
Constitution,  wholly  free  to  confer  public  sta- 
tions upon  any  person,  according  to  their  pleas- 
ure. The  Constitution  giving  the  right  of  elec- 
tion and  the  right  of  appointment — these  rights 
consisting,  essentially,  in  the  freedom  of  choice; 
and  the  Constitution  also  declaring  that  certain 
persons  are  not  eligible  to  office  ;  it  follows 
from  these  powers  and  provisions  that  all  other 
persons  are  eligible.  Eligibility  to  office  is  not 
declared  as  a  right  or  principle  by  any  express 
terms  of  the  Constitution,  but  it  results  as  a 
just  deduction,  from  the  express  powers  and 
provisions  of  the  system.  The  basis  of  the 
principle  is  the  absolute  liberty  of  the  electors 
and  the  appointing  authorities  to  choose  and  to 
appoint  any  person  who  is  not  made  ineligible 
by  the  Constitution.  Eligibility  to  office,  there- 
fore, belongs,  not  exclusively  or  especially  to 
electors  enjoying  the  right  of  suffrage.  It  be- 
longs equally  to  all  persons  whomsoever,  not 
excluded  by  the  Constitution.  I  therefore 
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conceive  it  to  be  entirely  clear  that  the  Legis- 
lature cannot  establish  arbitrary  exclusions 
from  office,  or  any  general  regulation  requiring 
*qualifications  which  the  Constitution  [*7O4 
has  not  required.  If,  for  example,  it  should 
be  enacted  by  law  that  all  physicians,  or  all 
persons  of  a  particular  religious  sect,  should 
be  ineligible  to  public  trusts  ;  or  that  all  per- 
sons not  possessing  a  certain  amount  of  prop- 
erty should  be  excluded  ;  or  that  a  member  of 
the  Assembly  must  be  a  freeholder  ;  any  such 
regulation  would  be  an  infringement  of  the 
Constitution  ;  and  it  would  be  so,  because, 
should  it  prevail,  it  would  be,  in  effect,  an  al- 
teration of  the  Constitution  itself.  But  the 
question  before  us  is  not  at  all  of  this  charac- 
ter. The  Legislature  have  made  no  such  gen- 
eral regulation.  They  have  prescribed  that 
incapacity  to  hold  public  trusts  shall  be  the 
punishment  of  a  particular  crime,  and  the 
question  here  is,  whether  they  have  power  to 
prescribe  such  an  incapacity  as  a  punishment 
or  not. 

The  power  of  the  Legislature  in  the  punish- 
ment of  crimes  is  not  a  special  grant,  or  a  lim- 
ited authority  to  do  any  particular  thing,  or  to 
act  in  any  particular  manner.  It  is  a  part  of 
"the  legislative  power  of  this  State,"  mentioned 
in  the  first  sentence  of  the  Constitution.  It 
is  the  sovereign  power  of  a  State,  to  maintain 
social  order,  by  laws  for  the  due  punishment 
of  crimes.  It  is  a  power  to  take  life  and  lib- 
erty, and  all  the  rights  of  both,  when  the  sac- 
rifice is  necessary  to  the  peace,  order  and  safety 
of  the  community.  This  general  authority  is 
vested  in  the  Legislature,  and  as  it  is  one  of 
the  most  ample  of  their  powers,  its  due  exer- 
cise is  among  the  highest  of  their  duties. 
When  an  offender  is  imprisoned,  he  is  deprived 
of  the  exercise  of  most  of  the  rights  of  a  citi- 
zen; and  when  he  suffers  death,  all  his  rights 
are  extinguished.  The  Legislature  have  power 
to  prescribe  imprisonment  or  death,  as  the 
punishment  of  any  offense.  The  rights  of  a 
citizen  are  thus  subject  to  the  power  of  the 
State,  in  the  punishment  of  crimes;  and  the 
restrictions  of  the  Constitution  upon  this,  as 
upon  all  the  general  powers  of  the  government, 
are,  that  no  citizen  shall  be  deprived  of  his 
rights,  unless  by  the  law  of  the  land  or  the 
judgment  of  his  peers,  and  that  no  person  shall 
be  deprived  of  life,  liberty  or  property  without 
due  process  of  law. 

*The  Constitution  has,  in  one  case,  [*7O5 
limited  punishment.  When  an  officer  of  the 
State  is  convicted  upon  impeachment,  the 
judgment  cannot  extend  farther  than  removal 
from  office  and  disqualification  to  hold  office. 
This  provision  stands  here,  a  restriction,  not 
an  authority.  As  the  punishment  is  not  to  ex- 
tend farther  than  removal  and  disqualification, 
the  sense  of  the  terras  and  the  known  course 
of  proceedings  in  the  country  from  which  we 
derive  the  history  and  practice  of  impeach- 
ments, both  show  that  this  provision  is  a  mere 
limitation  of  a  greater  power,  a  power  to  inflict 
other  punishments,  as  well  as  removal  and 
disqualification.  Impeachments  of  public  offi- 
cers, a  peculiar  species  of  accusation,  made 
and  tried  in  a  peculiar  manner,  are  to  extend 
no  farther  in  their  effect  than  to  discharge  an 
officer  from  his  trust,  and  to  render  him  in- 
capable of  holding  office;  but  if  the  cause  for 
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which  the  officer  is  thus  punished  is  a  public 
offense,  he  may  be,  also,  indicted,  tried  and 
punished,  according  to  law — the  Constitution 
leaving  the  definition  of  the  offense,  and  its 
particular  punishment,  in  this  case,  as  in  all 
others,  to  the  general  power  of  the  Legislature. 
This  part  of  the  Constitution  concerning  judg- 
ment en  impeachments,  is  therefore  a.  limita- 
tion of  the  power  of  the  Court  for  the  Trial  of 
Impeachments,  and  not  a  restriction  upon  the 
general  power  of  the  Legislature  over  crimes. 

The  power  of  the  State  over  crimes  is  thus 
committed  to  the  Legislature,  without  a  defi- 
nition of  any  crime,  without  a  description  of 
any  punishment  to  be  adopted,  or  to  be  re- 
jected, and  without  any  direction  to  the  Leg- 
islature concerning  punishments.  It  is,  then, 
a  power  to  produce  the  end  by  adequate  means 
— a  power  to  establish  a  criminal  code,  with 
competent  sanctions — a  power  to  define  crimes 
and  prescribe  punishments  by  laws,  in  the  dis- 
cretion of  the  Legislature. 

But  though  no  crime  is  defined  in  the  Con- 
stitution, and  no  species  of  punishment  is 
specially  forbidden  to  the  Legislature,  yet 
there  are  numerous  regulations  of  the  Consti- 
tution which  must  operate  as  restrictions  upon 
this  general  power.  The  whole  Constitution 
must  be  supported;  and  all  its  powers  and 
rules  must  be  reconciled  into  concord.  A  law 
7O6*J  *  which  should  declare  it  a  crime  to 
exercise  any  fundamental  right  of  the  Consti- 
tution, as  the  right  of  suffrage,  or  the  free  ex- 
ercise of  religious  worship,  would  infringe  an 
express  rule  of  the  system;  and  would,  there- 
fore, not  be  within  the  general  power  over 
crimes.  Particular  punishments  would  also 
encroach  upon  rules  and  rights  established  by 
the  Constitution.  Though  the  Legislature  have 
an  undoubted  right  to  prescribe  capital  pun- 
ishment, and  other  punishments  which  produce 
a  disability  to  enjoy  constitutional  rights,  yet 
a  mere  deprivation  of  rights  would,  even  as  a 
punishment,  be,  in  many  cases,  repugnant  to 
rules  and  rights  expressly  established.  Many 
rights  are  plainly  expressed,  and  intended  to 
be  fundamental  and  inviolable,  in  all  circum- 
stances. A  law  enacting  that  a  criminal  should, 
as  a  punishment  for  his  offense,  forfeit  the 
right  of  trial  by  jury,  would  contravene  the 
Constitution,  and  a  deprivation  of  this  right 
could  not  be  allowed  in  the  form  of  a  punish- 
ment. Any  other  right  thus  secured,  as  uni- 
versal and  inviolable,  must  equally  prevail 
against  the  general  power  of  the  Legislature 
to  select  and  prescribe  punishments.  These 
rights  are  secured  to  all;  to  criminals,  as  well 
as  to  others;  and  a  punishment  consisting 
•olely  in  the  deprivation  of  such  a  right, 
would  be  an  evident  infringement  of  the 
Constitution.  Any  punishment  operating  as  an 
infringement  of  some  rule  thus  expressly  es- 
tablished, or  some  right  thus  expressly  se- 
cured, would  be  unconstitutional,  and  all 
punishments  which  do  not  subvert  such  rules 
and  rights  of  the  Constitution  are  within  the 
scope  and  choice  of  the  legislative  power. 

But  while  many  rights  are  consecrated,  as 
universal  and  inviolable,  the  right  of  eligibility 
to  office,  is  not  so  secured.  It  is  not  one  of 
the  express  rules  of  the  Constitution,  and  is 
not  declared  as  a  right,  or  mentioned  in  terms 
as  a  principle,  in  any  part  of  the  instrument. 
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Important  as  this  right  is,  it  stands,  as  the 
right  to  life  itself  stands,  subject  to  the  general 
power  of  the  Legislature,  over  crimes  and 
punishments.  As  a  right  flowing  from  the 
Constitution,  it  cannot  be  taken  away  by  any 
law  declaring  that  classes  of  men,  or  even  a 
single  person  not  convicted  of  a  public  of- 
fense, shall  be  ineligible  to  public  stations; 
but  as  a  right  not  expressly  secured  by  the 
Constitution,  *it  may  be  taken  from  [*7O7 
convicted  criminals  when  the  Legislature,  in 
their  plenary  power  over  crimes,  deem  such  u 
deprivation  a  necessary  punishment.  To  say 
this  is  Jo  say,  in  substance,  that  the  right  in 
question  may  be  forfeited  by  crimes  when  the 
Legislature  so  direct.  If  this  right  is  taken 
from  none  but  malefactors,  in  punishment  for 
offenses  declared  by  law,  and  ascertained  in 
the  due  course  of  justice,  the  sense  of  the 
whole  Constitution  is  maintained;  and  the 
public,  it  may  be  presumed,  will  not  find  their 
choice  of  agents  much  abridged  by  the  exclu- 
sions from  office,  which  their  own  legislators, 
courts  and  juries  may  thus  add  to  those  speci- 
fied in  the  Constitution. 

Each  house  of  the  Legislature  is  the  judge 
of  the  qualifications  of  its  own  members,  and 
it  is  said  that  this  provision  of  the  Constitu- 
tion is  infringed  by  the  disqualification  in 
question.  The  sense  of  this  provision  is,  that 
each  house  shall  decide  upon  the  qualifications 
of  ifs  own  members  without  interference  or 
control  from  any  other  authority;  but  this  part 
of  the  Constitution  does  not  define  any  qualifi- 
cation which  shall  be  allowed  or  required  by 
either  house.  The  only  qualification  made 
requisite  by  the  Constitution  for  a  Senator,  is 
that  he  shall  be  a  freeholder ;  and  in  respect  to 
members  of  the  Assembly,  no  qualification 
whatever  is  required  by  the  Constitution. 
Whether  the  Legislature  can  exclude  from 
public  trusts  any  person  not  excluded  by  the 
express  rules  of  the  Constitution,  is  the  ques- 
tion which  I  have  already  examined  :  and  ac- 
cording to  my  views  of  that  question,  there 
may  be  an  exclusion  by  law,  in  punishment  for 
crimes;  but  in  no  other  manner,  and  for  no 
other  cause.  If,  then,  a  disqualification  for 
crime  is  constitutional,  each  house  of  the  Leg- 
islature, bound  to  support  the  Constitution, 
would  give  effect  to  the  disqualification.  But 
as  the  authority  of  each  house  is  exclusive  and 
supreme  in  all  questions  concerning  the  quali- 
fications of  its  own  members,  if  either  house 
should  consider  such  a  disqualification  uncon- 
stitutional, or  for  any  reason  whatever  should 
disregard  it,  the  opinion  of  the  house  would 
prevail,  in  respect  to  the  seat  and  rights  of  any 
member  declared  ineligible  bv  the  courts. 
The  disqualification  pronounced  by  the  courts 
would  then  *fail  to  produce  an  exclu-  [*7O8 
sion  from  the  Legislature;  but  it  would,  never- 
theless, be  effectual  to  exclude  from  all  other 
public  stations.  Its  effect  in  respect  to  all 
other  public  employments,  must  be  decided  by 
the  tribunals  of  justice.  Thus,  the  same  ques- 
tion, must  for  different  objects,  receive  decis- 
ions from  different  jurisdictions;  and  under  one 
Constitution  and  one  system  of  laws,  the  same 
decision  may  be  expected  from  all  the  public 
authorities.  But  if  the  Senate  or  the  Assem- 
bly on  one  side,  and  the  courts  of  justice  on 
the  other,  should  make  opposite  decisions  re- 
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specting  such  a  disqualification,  both  decisions 
would  prevail  in  different  respectB.  The  power 
of  each  house  of  the  Legislature  to  judge  of 
the  qualifications  of  its  own  members,  does 
not  determine  or  illustrate  what  is  or  is  not  a 
qualification;  the  Statute  to  Suppress  Dueling 
does  not  propose  to  deprive,  nor  can  any  law 
deprive,  the  several  houses  of  the  Legislature 
of  their  exclusive  jurisdiction;  and  this  part 
of  the  Constitution,  is  therefore  not  infringed 
by  the  judgment  of  disqualification  now  in 
question. 

It  has  been  strongly  urged  that  the  power  to 
prescribe  this  species  of  punishment  may  be 
abused.  That  such  a  power  may  be  "abused 
cannot  be  denied,  since  all  power  intrusted  to 
men  is  subject  to  abuse.  The  power  to  declare 
crimes  and  prescribe  punishments  is  high,  in- 
definite and  discretionary  and,  therefore,  af- 
fords ample  room  for  abuse.  Yet  the  Legis- 
lature, by  their  Acts,  instead  of  any  tendency 
to  severity,  show  a  strong  disposition  to  mild- 
ness in  the  use  of  their  power  over  crimes  and 
punishments.  That  disqualification  to  hold 
public  trusts  will  become  a  frequent  punish- 
ment seems  not  probable,  the  Legislature  hav- 
ing hitherto  adopted  this  punishment  only  in 
the  two  cases  of  bribery  and  duels.  But  what- 
ever may  be  the  danger  of  abuse,  the  punish- 
ment itself  is  not  unconstitutional.  The  rem- 
edy for  abuse  of  the  legislative  power,  in  en- 
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acting  laws  which  may  be  unwise,  while  they 
are  not  unconstitutional,  is  not  in  the  courts 
of  justice.  It  is  found  in  other  parts  of  the 
system,  in  frequent  elections  and  in  the  due 
course  of  the  legislative  power  itself,  which 
alike  enacts  and  repeals  laws,  in  pursuance  of 
public  opinion.  That  this  punishment  is  little 
*consonant  to  the  genius  of  our  insti-  [*7O9 
tutions ;  that  there  is  an  ample  choice  of  pun- 
ishment for  crimes,  without  adopting  this ; 
that  the  electors  and  the  appointing  powers 
should  enjoy  their  free  choice  for  public  sta- 
tions, without  legal  exclusions  even  for  crimes, 
are  reasons  of  great  force  ;  but  they  are  rea- 
sons upon  which  the  Legislature  must  decide. 

My  opinion  upon  the  whole  case  is,  that  the 
punishment  of  incapacity  to  hold  office,  pre- 
scribed by  the  Act  to  Suppress  Dueling,  is  not 
inconsistent  with  the  Constitution  ;  and  that 
this  cause  has  been  rightly  determined  by  the 
courts  through  which  it  has  passed. 

Bowman,  Burt,  Clark,  Dudley,  Eartt,  Gar- 
diner, Haight,  Lynde,  Mallory,  M'CaU,  Win- 
tyre,  Redfield,  Sudam,  Thorn,  Ward,  Wooster 
and  Wright,  Senators,  concurred. 

OGDEN,  Senator,  dissented. 

For  affirmance,  18  ;  for  reversal,  1. 

Cited  in— 10  Wend.,  457 ;  2  Hill.,  247  :  13  N.  Y.,  418 ; 
50  N.  Y.,   458 ;  39  How.  Pr.,   358 ;  2  Park.,   539 :  48 
!  Ind.,  347. 
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7 13*]  *THE  NORTH  RIVER  STEAM- 
BOAT COMPANY,  Appellants, 

v. 
JOHN  R.  LIVINGSTON,  Respondent. 

Constitutional  Law — Slate  Grant,  of  Exclusive 
Right  of  Navigation — Power  of  Congress,  to 
Regulate  Commerce — "  Coasting  Trade"  In- 
cluded— "Internal  Commerce  of  the  State" — 
Nature  and  Powers  of  General  Government 
— Ferries  —  Taxation  —  Injunction  —  When 
Judge  Excused  from  Hitting. 

The  Acts  of  the  Legislature  of  this  State,  granting 
to  Robert  R.  Livingston  and  Robert  Fulton  the  ex- 
clusive navigation  of  all  the  waters  within  its  juris- 
diction, with  boats  moved  by  fire  or  steam,  for  a 
term  of  years,  are  repugnant  to  that  clause  of  the 
Constitution  of  the  U.  8.,  which  authorizes  Con- 
gress to  regulate  commerce,  so  far  as  those  Acts 
prohibit  vessels  licensed  according  to  the  laws  of 
the  U.  S.,  for  carrying  on  the  coasting  trade,  from 
navigating  those  waters  by  means  of  fire  or  steam. 

The  terms  "coasting  trade"  mean  commercial 
intercourse,  carried  on  between  different  districts 
in  different  States,  different  districts  in  the  same 
State,  or  different  places  in  the  same  district,  on  the 
sea  coast,  or  on  a  navigable  river. 

The  power  to  regulate  commerce  among  the 
States,  conferred  by  the  Federal  Constitution,  ex- 
tends to  the  coasting  trade. 

What  is  meant  by  the  terms  "internal  commerce 
of  the  State." 

The  Constitution  of  the  U.  8.  should  be  so  con- 
strued as  best  to  promote  the  great  objects  for 
which  it  was  made— avoiding  the  two  extremes  of  a 
liberal,  or  strict  construction. 

Commercial  defects  in  the  Articles  of  Confedera- 
tion considered,  with  the  objects  of  the  Federal 
' ''  itiHtirution  on  that  head. 

The  po  were  given  to  the  General  Government  are 
to  be  first  satisfied.  Some  of  these  are  exclusive- 
some  concurrent;  and  when  concurrent,  the  pro- 
visions of  the  General  Government  are  paramount. 

For  certain  purposes,  the  General  Government  is 
a  single  consolidated  one.  In  this  character,  Con- 
gress executes  its  powers. 

Congress  have  no  right,  under  their  power  of  reg- 
ulating commerce,  to  interfere  with  the  ferries  of 
the  State,  except  so  far  as  they  are  used  for  carrying 
on  the  coasting  trade ;  • 

NOTB.— Constitutional  law— Regulation  of  Com- 
merce—Powers  of  Conyreiw—When  concurrent  and 
irhen  ej-clnitive.  S<M;  (liMions  v.  Ogden,  17  Johns, 
486 ;  8.  C.,  9  Wh.,  1,  and  rwtot  Law.  ed. 
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Nor  can  they  interfere  with  the  navigation  upon- 
our  canals,  or  inland  lakes  or  rivers ; 

But,  under  their  taxing  power,  they  may  tax 
canal  boats,  or  any  other  property. 

An  injunction  should  not  be  granted,  in  order  to 
secure  a  claim  to  statute  privileges,  if  the  right  be 
doubtful. 

An  order  of  the  Court  of  Chancery  was,  as  to  part 
of  the  right,  against  theappellants,from  which  they 
appealed,  and,  as  to  another  part  in  their  favor, 
from  which  neither  party  appealed ;  held,  that 
though  the  respondent  could  not  question  that  part 
of  the  order  which  was  for  the  appellants,  yet  he 
might  argue  against  the  reasons  and  ground  upon 
which  it  was  made,  it  appearing  that  if  they  failed, 
there  could  be  no  foundation  for  the  appeal. 

*A  judge  allowed  to  withdraw  from  his  seat,  [*714 
he  being  interested. 

So  where  he  had  relations  who  were  interested. 

But  this  privilege  was  denied  to  a  judge,  who  re- 
quested to  withdraw,  upon  the  ground  that  he  had 
formed  and  expressed  an  opinion. 

Citations— 9  Johns.,  507:4  Johns.  Ch.,  150;  17 
Johns.,  488;  4  Wh.,  122;  16  Johns.,  248;  9  Wh.,  203, 
204 :  1  Johns.,  435 ;  Act,  Sept.  1,  1789 ;  Act,  Feb.  18, 
1793. 

A  PPEAL  from  the  Court  of  Chancery.  After 
-Q.  the  decision  in  the  Steamboat  Co.  v.  Liv- 
ingston, 1  Hopk.  Ch.,  151,  June  14,  1824,  re- 
fusing an  injunction  against  an  indirect  inter- 
course between  the  Cities  of  N.  Y.  and  Albany, 
to  be  carried  on  by  the  defendant's  steamboat, 
The  Olive  Branch,  by  way  of  N.  J.,  the  plaint- 
iffs by  leave  of  the  court  below,  upon  petition 
presented,  and  an  order  made,  June  28,  1824, 
amended  their  bill,  so  as  to  charge  the  defend- 
ant, that,  though  on  the  first  passage  of  his 
boat  from  N.  Y.  to  Albany,  he  caused  her  to 
stop  opposite  and  adjoining  the  City  of  Jersey, 
in  the  State  ot  N.  J. ,  yet  such  stopping  was 
collusive  and  fraudulent,  and  intended  to  evade 
the  operation  and  effect  of  the  laws  of  this 
State,  granting  an  exclusive  right  of  naviga- 
tion by  steamboats,  and  not  for  any  boiia  fide 
purpose  of  commercial  intercourse  ;  and  that 
since  her  first  trip,  although  she  had  performed 
upwards  of  50  passages  between  the  Cities  of 
N.  Y.  and  Albany,  yet  she  had  never,  in  the 
course  of  any  of  them,  stopped  at,  opposite,  or 
adjoining  any  port  or  place  in  the  State  of  N. 
J.,  but  had  prosecuted  such  passages  direct 
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from  a  wharf  in  the  City  of  N.  Y.,  to  a  wharf 
in  the  City  of  Albany,  &c.,  stopping  always  at 
intermediate  places  upon  the  Hudson,  where 
it  was  probable  that  passengers  might  be  pro- 
cured. The  amended  bill  then  prayed  an  in- 
junction against  such  direct  intercourse  ;  and 
all  such  indirect  intercourse,  by  way  of  N.  J., 
unless  in  the  prosecution  of  a  bonafide  voyage, 
or  for  the  purpose  of  a  bana  fide  commercial 
intercourse,  to  or  with  some  place  in  N.  J., 
and  not  for  the  purpose  of  evading  the  laws 
of  this  State  relative  to  steamboats. 

Order  to  show  cause,  &c. 

This  amended  bill,  being  duly  verified  by 
various  affidavits,  copies  of  the  petition,  order 
for  amendment,  &c.,  and  affidavits  were,  pur- 
715*]  suant  to  the  order,  served  upon  the  ^de- 
fendant July  1,  1824;  on  the  6th,  the  motion 
for  an  injunction  was  argued  before  the  Chan- 
cellor; who,  July  9,  1824,  made  an  order,  that, 
so  far  as  the  complainants  asked  an  injunction, 
to  prohibit  the  navigation  of  the  steamboat 
Olive  Branch  to  or  from  another  State,  the 
motion  should  be  denied  ;  and  it  was  further 
ordered  that  an  injunction  should  issue,  re- 
straining the  defendant  from  navigating  the 
steamboat  Olive  Branch,  in  the  waters  between 
the  Cities  of  N.  Y.  and  Troy,  when  there  was 
no  voyage  made  by  the  boat  to  or  from  another 
State. 

July  19,  1824,  the  plaintiffs  appealed  to  this 
court,  from  so  much  of  the  order  as  denied  an 
injunction,  to  prohibit  the  navigation  to  or 
from  another  State. 

For  a  statement  of  the  case  in  the  court  be- 
low, previous  to  presenting  a  petition  to  amend, 
with  the  opinion  of  His  Honor,  the  Chancellor 
upon  it,  see  1  Hopk.  Ch.,  150,  198  to  212. 

The  reasons  in  support  of  that  branch  of  the 
last  order,  to  which  the  appeal  immediately  re- 
lated, were  thus  assigned  by, 

THE  CHANCELLOR.  Since  the  decision  of 
the  former  application  for  an  injunction,  the 
complainants  have  amended  their  bill ;  and 
.several  affidavits  are  also  now  laid  before  the 
court.  From  the  amended  bill  and  these  affi- 
davits, it  appears,  that  since  the  voyage  upon 
which  the  former  application  was  founded, 
The  Olive  Branch  has  been  constantly  engaged, 
and  is  now  employed  in  navigation  between 
the  Cities  of  Albany  and  N.  Y.,  without  pro- 
ceeding to  any  other  State. 

Upon  the  facts  now  before  the  court,  the 
complainants  ask  an  injunction,  to  restrain 
the  defendant  from  navigating  the  Hudson,  in 
any  direct  voyage  between  ports  in  this  State; 
and  also,  from  navigating  circuitously,  by 
stopping  in  N.  J.,  unless  such  stopping  shall 
be  in  the  prosecution  of  a  voyage  or  commerce 
intended  in  good  faith,  and  not  for  the  pur- 
pose of  evading  the  state  grant. 

One  object  of  this  applications  is,  to  prevent 
a  circuitous  navigation  through  another  State, 
7  1O*J  where  the  sole  purpose  of  *the  passage 
to  or  from  another  State,  may  be  to  continue 
the  voyage  to  other  ports  in  this  State,  and 
where  the  circuitous  voyage  would  not  take 
place,  if  a  direct  voyage  between  ports  in  this 
State  were  free. 

For  the  complainants,  it  is  urged  that  a  cir- 
cuitous navigation  through  another  State  is  a 
fraud  upon  their  right ;  that  fraud  vitiates 
everything  ;  and  that  when  it  is  evident,  that 
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a  circuitous  voyage  through  another  State 
would  not  take  place,  if  a  voyage  confined  to 
a  State  were  open,  such  a  circuitous  voyage 
should  be  regarded  and  treated  as  a  fraud, and 
should  not  be  permitted. 

That  the  rights  of  one  should  be  so  used,  as 
not  to  encroach  upon  the  rights  of  another ; 
that  things  which  the  laws  do  not  permit  to  be 
done  directly,  cannot  be  done  by  artifice  or  cir- 
cuity  ;  and  that  fraud  cannot  prevail  ;  are  gen- 
eral principles,  which  are  clear  and  undis- 
puted. But  have  these  principles  any  applica- 
tion to  this  case  ?  The  solution  of  this  question 
must  depend  upon  the  true  nature  and  extent 
of  the  different  rights,  which  are  here  in  ques- 
tion. 

The  right  of  the  defendant  is  derived  from 
a  law  of  the  U.  S.  ;  and  that  of  the  complain- 
ants from  a  law  of  a  State  ;  and  to  a  great  ex- 
tent, these  laws  are  in  conflict  with  each  other. 
Between  such  laws  and  such  rights,  so  far  as 
conflict  exists,  there  can  beno"action  like  that 
of  opposing  powers  ;  no  equal  rights  entitled 
to  equal  support  ;  and  no  reconciliation  of  ad- 
verse rights  to  the  same  thing.  The  law  of 
the  U.  S.  is  supreme  ;  and  the  law  of  the  State 
is  wholly  without  efficacy,  so  far  as  the  su- 
preme law  extends.  The  state  law  is  annihi- 
lated, so  far  as  the  ground  is  occupied  by  the 
law  of  the  Union  ;  and  the  supreme  law  pre- 
vails, as  if  the  state  law  had  never  been  made. 
The  supremacy  of  constitutional  laws  of  the 
Union,  and  the  nullity  of  state  laws  inconsist- 
ent with  such  laws  of  the  Union,  are  princi- 
ples of  the  Constitution  of  the  U.  S.  Thus, 
this  case  is  entirely  different  from  any  of  those, 
in  which  various  rights  derived  from  one  law- 
giving  source,  may  exist  together,  and  all  may 
claim  scope  for  their  exercise. 

What  then  is  the  right  which  has  been  ad- 
judged to  belong  to  steam  vessels  licensed  for 
the  coasting  trade  ?  It  is,  as  I  understand  the 
*Supreme  Court  of  the  U.  S.,  a  right  of  [*7  17 
free  intercourse  by  navigation,  from  State  to 
State  ;  a  right  to  navigate  freely,  from  one 
State  to  another,  in  all  cases.  It  is  the  same 
right  which  a  licensed  vessel  using  sails  has  to 
proceed  from  State  to  State.  It  is  not  merely 
a  right  to  transport  merchandise  or  passengers, 
or  to  carry  on  commerce  in  any  particular 
manner  ;  but  it  is  a  right  to  engage  in  every 
thing  which  constitutes  the  coasting  trade,  and 
for  that  purpose,  to  navigate  from  State  to 
State,  whatever  may  be  the  intention  of  any 
particular  voyage.  This  seems  to  me  to  be  the 
meaning  of  the  Supreme  Court ;  and  such  be- 
ing the  right  conferred  by  a  law  of  the  Union, 
this  right  must  have  its  full  effect,  notwith- 
standing any  law  of  a  State. 

The  complaint  now  made  is,  that  a  right 
given  by  a  law  of  the  State,  may  be  impaired 
or  impeded  in  its  effect,  by  the  exercise  of  a 
right  given  by  a  law  of  the  Union.  The  an- 
swer to  this  complaint  is,  that  so  far  as  the  law 
of  the  Union  acts  upon  the  case,  the  state  law 
is  extinguished  ;  and  that  such  opposing  rights 
to  the  same  thing,  cannot  co-exist  under  the 
Constitution  of  our  country. 

If  a  vessel  may  in  this  manner,  do  that  cir- 
cuitously, which  the  same  vessel  may  not  do 
directly,  this  effect  is  produced  by  the  division 
of  legislative  powers  between  different  gov- 
ernments, and  by  express  laws  which  distinct 
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governments  have  enacted.  It  is  one  of  the 
results  of  that  complex  system  of  government, 
which  has  no  parallel,  in'its  peculiar  structure 
and  the  distribution  of  its  powers.  If  a  vessel 
may  navigate  between  this  State  and  another, 
it  is  because  a  law  of  the  Union,  has  made 
such  a  voyage  lawful ;  and  if  the  same  vessel 
may  not  navigate  between  two  ports  of  this 
State,  it  is  because  a  law  of  the  State,  has 
made  such  a  voyage  unlawful.  The  law  of 
the  State  is,  that  all  its  waters  are  subject  to 
an  exclusive  right  of  navigation  ;  and  the  law 
of  the  Union,  as  it  is  expounded  by  the  Su- 
preme Court,  is,  that  a  licensed  vessel  may 
navigate  the  same  waters  in  any  voyage  to  or 
from  another  State.  These  laws  are  to  a  great 
extent,  inconsistent ;  but  in  a  certain  other  ex- 
tent, they  are  not  incompatible.  Those  waters 
of  this  State,  which  are  not  navigable  to  or 
from  another  State,  remain  subject  in  effect, 
718*]  *to  the  exclusive  grant  of  this  State, 
because  from  their  situation,  the  right  to  navi- 
gate from  State  to  State,  cannot  be  there  exer- 
cised. In  those  waters  of  this  State,  which  are 
navigable  to  or  from  another  State,  the  law  of 
this  State  no  longer  excludes  licensed  vessels 
navigating  to  or  from  another  State.  Where 
from  the  contiguity  of  waters  of  this  State  to 
other  States,  a  voyage  to  or  from  an  adjoining 
State  may  be  easily  made  a  circuitous  voyage 
through  an  adjoining  State ;  may,  as  a  fact, 
be  little  more  than  a  direct  voyage  within  this 
State.  But  the  two  cases  are  still  different, and 
are  governed  by  different  laws,  made  in  virtue 
of  distinct  powers  of  legislation.  If  the  laws 
now  in  question  operate  in  this  manner,  it  is 
because  navigation  between  this  State  and 
others  is  subject  to  the  legislation  of  the 
Union  :  while  navigation  wholly  within  the 
State  is  subject  to  the  legislation  of  the  State, 
so  far  as  the  laws  of  the  State  may  operate  in 
subordination  to  those  of  the  Union.  The 
effect  of  these  different  laws,  thus  understood, 
is  to  open  those  waters  of  the  State,  which  are 
the  theater  of  navigation  between  this  State 
and  other  States,  whenever  such  a  naviga- 
tion takes  place,  and  in  no  other  case  ;  and  to 
leave  the  navigation  of  those  waters  in  other 
cases,  and  the  navigation  of  waters  which  are 
wholly  internal,  in  all  cases,  subject  to  the 
state  grant. 

If  the  several  rights  which  are  here  claimed, 
had  emanated  from  one  government  possessing 
all  the  powers  which  are  divided  between  the 
Union  and  the  States,  the  argument  concerning 
fraud  and  circuity  would  be  applicable  to 
rights  so  arrayed  against  each  other  ;  and  the 
courts  of  justice  might  then  so  enforce  and 
protect  such  rights  as  to  reconcile  them  equita- 
bly with  each  other.  But  when  one  right  is 
derived  from  a  law  of  the  Union,  and  an  op- 
posing right  from  a  law  of  a  State,  all  the 
judges  of  this  country  are  bound  to  ascertain 
the  extent  of  the  right  given  by  the  law  of  the 
Union,  and  to  give  effect  to  that  right  as  fully 
a«  if  the  state  law  had  not  been  made.  The 
interference  of  a  state  law  with  a  constitutional 
law  of  the  Union,  is  ascertained,  not  for  the 
purpose  of  reconciling  repugnant  provisions 
and  opposing  rights,  but  in  order  to  declare 
the  state  law  null. 

719*]  *For  these  reasons,  I  am  of  opinion 
that  ihe  doctrines  concerning  fraud  can  have  no 
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application  to  this  case,  or  to  any  analogous 
case,  arising  under  a  constitutional  law  of  the 
Union  and  a  law  of  a  State.  The  Constitution  of 
the  U.  S.  gives  the  principle,  which  must  gov- 
ern all  such  cases.  The  law  of  the  Union  first 
has  its  full  operation ;  and  so  much  only  of  the 
state  law,  as  is  not  abrogated  by  the  effect  of 
the  supreme  law,  remains.  This  principle 
destroys  all  incongruities,  and  is  the  only  legit- 
imate test  of  which  such  cases  are  suscepti- 
ble. The  right  given  by  a  law  of  the  Union, 
to  navigate  from  State  to  State,  cannot  be 
abridged  or  restricted  by  a  state  law;  and  when- 
ever a  case  of  navigation  between  this  State 
and  another  takes  place,  the  state  grant  is  ex- 
tinct, as  an  impediment  or  objection  to  such  a 
voyage. 

In  my  examinations  of  this  subject,  I  have 
endeavored  to  ascertain  what  has  been  ad- 
judged by  the  Supreme  Court  of  the  U.  S., 
and  to  discuss  those  questions  of  the  contro- 
versy which  that  court  has  not  determined.  The 
Supreme  Court  has  fully  determined  the  ques- 
tion of  navigation  from  State  to  State  ;  and  in 
everything  concerning  that  question,  I  follow 
the  Supreme  Court.  In  respect  to  navigation 
within  the  State,  in  cases  not  comprehended 
by  the  decision  of  the  Supreme  Court,  I  have 
given  my  reasons  for  thinking  that  a  license 
for  the  coasting  trade  does  not  confer  any  right 
inconsistent  with  the  state  grant.  The  general 
result  from  the  decision  of  the  Supreme  Court, 
the  former  decisions  of  the  courts  of  this  State, 
and  all  the  views  which  have  been  taken,  is, 
that  the  state  grant  remains  in  force,  in  those 
cases  in  which  the  right  to  navigate  from  State 
to  State,  does  not  intervene ;  and  that  where 
this  paramount  right  intervenes,  the  law  of 
this  State  is  wholly  void.  The  portion  of  the 
state  grant  which  remains,  is  that  fragment  of 
the  right  granted  which  may  have  effect,  after 
the  law  of  the  Union  shall  first  have  had  its 
full  operation  ;  and  nothing  more  of  the  state 
grant  can  remain  in  force.  The  state  grant  is 
in  force,  only  when  and  where  the  right  to 
navigate  from  State  to  State  is  not  exercised. 

So  far  as  the  complainants  ask  an  injunction 
to  prohibit  the  navigation  of  The  Olive  Branch 
to  or  from  another  State,  *the  applica-  [*7S5O 
lion  is  refused  ;  and  an  injunction  to  restrain 
the  defendant  from  navigating  that  vessel,  in 
the  waters  between  the  Cities  of  N.  Y.  and 
Troy,  when  there  is  no  voyage  to  or  from 
another  State,  is  granted. 

Mr.  T.  J.  Oakley,  for  the  appellants,  said  the 
decretal  order,  in  part  appealed  from,  consisted 
of  two  distinct  branches  :  so  far  as  the  motion 
below  related  toan  injunction  against  a  fraudu- 
lent intercourse  between  N.Y. and  Troy, by  way 
of  N.  J.,  it  was  denied  ;  but  so  far  as  it  related 
to  a  direct  intercourse  between  those  cities,  it 
was  granted.  The  latter  was  upon  the  princi- 
ple, that  the  state  laws  are  operative,  and  con- 
fer upon  the  appellants  an  exclusive  right  to 
the  direct  navigation.  In  this  branch  of  the 
decree,  both  parties  have  acquiesced  ;  neither 
has  appealed  ;  and  he  supposed  that,  for  all  the 
purposes  of  the  present  discussion,  it  must  be 
laid  entirely  out  of  view,  with  the  principles 
upon  which  it  was  bottomed  ;  and  that  the  at- 
tention of  the  court,  would  be  directed,  exclu- 
sively, to  the  ground  upon  which  the  voyage 
by  the  way  of  N.  J.  was  allowed.  By  not  up- 


720 


COURT  OP  ERRORS,  STATE  OP  NEW  YORK. 


1825 


pealing,  he  supposed  the  respondent  had  con- 
ceded the  validity  of  the  state  laws  in  respect 
to  internal  navigation  ;  and  would  not  be  al- 
lowed to  question  them  here.  He  mentioned 
this,  because  it  might  be  important  to  under- 
stand how  counsel  would  consider  it ;  and  he 
did  not  know  how  to  obtain  the  direction  of 
the  court  upon  the  subject.  To  his  mind  it 
was  clear,  that  not  having  appealed  from  that 
part  of  the  order  which  was  against  the  re- 
spondent, gentlemen  could  not  now  oppose 
the  reasons  upon  which  it  was  founded. 

Mr.  J.  V.  Henry,  for  the  respondent,  did  not 
wish  the  gentleman  to  remain  in  the  dark,  as 
to  the  course  which  the  counsel  for  the  re- 
spondent intended  to  pursue.  With  leave  of  the 
court,  they  should  contest  the  whole  grounds 
upon  which  the  order,  in  both  its  branches, 
preceded.  No  concession  made  by  counsel, 
or  omission  to  appeal,  could  alter  the  constitu- 
tional ground.  If  the  counsel  for  the  respond- 
ent could  prove  that  the  Supreme  Court  of 
the  U.  S.,  in  Gibbons  v.  Ogden,  9  Wh.,  1,  had 
721*]  made  a  decision  *embracing  and  defin- 
itively settling  the  controversy  in  their  favor 
as  to  both  branches  of  the  order,  they  have  a 
right  to  do  so.  He  had  contended  for  this  in 
the  court  below,  and  intended  to  pursue  the 
same  train  of  argument  here.  He  was  not  pre- 
cluded by  the  decree.  The  whole  subject  came 
up  by  the  appeal  made  in  behalf  of  the  Com- 
pany ;  and  upon  this  ground,  counsel  had  a 
right  to  consider  all  the  arguments  with  which 
it  was  connected. 

Mr.  A.  Van  Vechten,  same  side,  would  add 
one  word  to  what  had  fallen  from  his  associate. 
Gentlemen  come  here  to  get  rid  of  an  order  al- 
lowing them  an  exclusive  right  to  a  direct  in- 
tercourse, with  their  boat,  between  N.  Y.  and 
Troy  ;  but  giving  the  respondent  a  common 
right  with  them  to  ply  between  those  cities  by 
way  of  N.  J.  From  the  latter  branch  of  the 
order  they  appeal.  Now,  if  we  show  that  they 
have  already  got  more  than  they  are  entitled  to, 
this  court  will  not  enlarge  the  order  in  their 
favor.  If  it  turns  out  that  they  have  no  right 
to  either  branch  of  the  decree,  upon  any  ground, 
or  in  other  words,  if  all  fails  them,  they  can- 
not retain  a  part.  They  are  certainly  bound 
to  establish  an  exclusive  right  within  this  State, 
before  they  can  set  up  one  in  N.  J.  If  they  fail 
in  the  former,  the  latter  goes  of  course.  True, 
we  cannot  appeal,  till  the  final  hearing.  The 
order  is  technically  binding  till  then  ;  but  the 
principle  of  the  whole  order  remains  open. 
The  two  questions  which  it  involves  cannot  be 
separated. 

Mr.  Henry  briefly  examined  the  several  re- 
ported cases  in  relation  to  the  steamboat  con- 
troversy, concluding  with  that  of  Gibbons  v. 
Ogden,  in  9  Wh.,  1,  with  a  view  to  show  that 
the  subject  was  completely  opened  by  that 
decision,  which,  in  his  opinion,  disposed  of 
both  grounds ;  and  in  order  to  show  that  the 
discussion  was  not  to  be  limited  by  the  maxim 
xtare  deems,  upon  the  supposition  that  any  de- 
cision heretofore  made  by  this  court  was  not 
completely  done  away  by  the  decree  of  the  U. 
S.  Court. 

Mr.  Oakley  had  barely  alluded  to  the  diffi- 
culty which  the  case  presented,  for  the  pur- 
pose of  learning  of  gentlemen  what  course 
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*they  intended  to  pursue,  or,  if  it  was  [*722 
proper,  taking  the  direction  of  the  court.  He 
did  not  intend  now,  and  perhaps  it  would  be 
unnecessary  at  any  stage  of  the  discussion,  to 
follow  the  gentleman  in  a  review  of  the  au- 
thorities to  which  he  had  referred.  This  might 
be  material,  if  the  court  should  consider  the 
questions  open  upon  both  branches  of  the  de- 
cree. He  would  like  to  understand  if  the 
court  thought  gentlemen  had  a  right  to  con- 
tend that  an  order  against  them,  from  which 
they  had  not  appealed,  was  erroneous.  True, 
they  may  appeal  from  the  final  decree.  So 
may  the  appellants ;  but  the  time  has  gone  by 
for  questioning  this  interlocutory  order  on 
their  part.  This  being  a  court  whose  juris- 
diction is  strictly  appellate,  they  cannot  no- 
tice anything  which  does  not  come  up  in  the 
form  of  an  appeal.  The  exclusive  right  of  the 
appellant  within  the  State  is  conceded.  It  is 
out  of  the  question  as  to  this  cause,  and  the 
respondent  must  be  silent  upon  it.  He  is  es- 
topped by  his  own  neglect ;  and  the  only  in- 
quiry which  this  court  will  make  is  as  to  ihe 
ulterior  right  of  indirect  navigation. 

Mr.  T.  A.  Emmet,  for  the  appellants,  said 
the  difference  between  counsel  related  to  a 
simple  matter  of  practice ;  not  how  the  ques- 
tion concerning  the  last  branch  of  the  order 
should  be  discussed  (for  that  would  be  settled 
when  they  reached  it  in  the  course  of  argu 
ment),  but  whether  it  should  be  examined  at 
all.  This  court  directs  its  attention  to  the  mat- 
ter appealed  from.  The  order  appealed  from 
has  a  double  aspect,  only  one  of  which  is  looked 
to  by  the  appeal.  This  injunction  is  merely 
interlocutory  process,  which  may  be  dissolved 
at  the  final  hearing  in  the  court  below.  The 
respondent  may  then  apply  for  its  dissolution, 
and  if  refused,  he  may  appeal.  But  the  15 
days,  to  which  the  appeal  from  an  interlocu- 
tory order  is  limited,  have  gone  by ;  and 
whether  gentlemen  can  now  get  it  up  by  a  side 
wind  is  the  question.  He  had  always  thought 
that  whenever  a  party  was  dissatisfied  with  an 
order  or  decree,  if  he  intended  to  be  relieved 
from  it,  he  must  appeal  or  be  concluded.  If 
both  parties  are  dissatisfied,  both  must  appeal. 

*TALLMADGE,  President,  did  not  [*72J5 
understand  the  counsel  for  the  respondent  as 
claiming  to  disturb  the  order  for  an  injunc- 
tion. On  the  contrary,  they  acquiesce  in  this; 
but  they  claim  to  maintain  the  proposition 
that  no  injunction  whatever  should  be  granted 
by  way  of  answer  to  the  appeal  which  claims 
an  injuction  as  to  a  particular  branch  of  navi- 
gation. In  discussing  the  narrower  proposi- 
tion, they  claim  to  go  into  the  broader  one  as 
material  in  its  support. 

WOODWORTH,  J.,  should,  for  himself  at  any 
rate,  considering  the  nature  and  importance  of 
this  controversy,  which  related  to  a  great  con- 
stitutional question,  be  inclined  to  hear  the 
counsel  at  large,  reserving  the  point  of  prac- 
tice. But  he  did  not  feel  any  difficulty  in 
saying  that  the  ground  of  the  whole  order  was 
fairly  open  to  discussion  in  the  form  which 
the  matter  now  assumed.  To  be  sure,  the  re- 
spondent's counsel  had  precluded  themselves 
from  a  direct  appeal  by  their  acquiescence  be- 
yond the  period  of  limitation ;  but  suppose 
they  satisfy  the  court,  not  only  that  the  re- 
spondent has  a  right  to  the  indirect  navigation 
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by  way  of  X.  J.,  but  establish  the  broader 
proposition,  that  they  have  a  right  in  all  re- 
spects equal  to  that  of  the  appellants.  This, 
to  be  sure,  would  go  to  the  order  for  an  in- 
junction, which  is  unappealed  from ;  but  it 
would  also  be  the  most  powerful  reason  in 
answer  to  the  appeal. 

SUTHERLAND,  J. ,  said  the  respondent  was 
content  with  the  whole  order,  and  willing  to 
submit  to  its  operation,  provided  it  could  be 
entirely  retained.  The  appellants  are,  how- 
ever, dissatisfied  with  a  part,  and  come  here 
to  reverse  it ;  and  all  the  respondent  now 
claims  is  the  right  to  answer,  "Here  was  an 
order,  one  branch  of  which  was  for  you  and 
one  branch  for  me ;  you  come  to  reverse  the 
latter,  and  claim  the  whole.  I  now  put  you 
to  your  whole  title.  I  insist  you  have  no  title 
whatever.  The  whole  fails,  and,  of  course, 
vou  have -no  right  to  a  part." 

SAVAGE,  Ch.  J.,  was  clear  that  counsel 
should  be  at  liberty  to  go  into  the  whole  ques- 
tion. If  they  could  maintain  the  respondent's 
title  to  a  general  and  unqualified  navigation 
724*]  *between  N.  Y.  and  Troy,  this  cer- 
tainly included  the  lesser  proposition  that  he 
might  navigate  on  the  same  route  by  way  of 
N.  J.,  and  would  be  conclusive  against  the 
appeal. 

The  other  members  of  the  Court  being  unani- 
mously of  this  opinion,  the  cause  was  then 
argued  at  large  by 

Mr.  Oakley,  for  the  appellants  ; 

Messrs.  Van  Vechten  and  Henry,  for  the  re- 
spondent ;  and, 

Mr.  Emmet,  in  reply. 

The  arguments  did  not  differ  materially 
from  those  used  by  the  same  counsel  and  by 
Mr.  Haines  in  the  court  below,  which  will  be 
found  well  reported  by  Mr.  Hopkins  in  his 
first  volume  of  Chancery  Reports,  151  to  198, 
to  which  the  reader  is  referred.  And  I  omit 
them  here,  the  rather  because  they  are  mostly 
noticed  in  the  learned  and  eloquent  opinions 
of  Mr.  Justice  Woodworth  and  Ch.  J.  Savage, 
who,  it  will  be  seen,  with  other  members  of  the 
court,  differed  as  to  the  order  which  should  be 
be  made  here. 

Previous  to  the  argument, 

GOLDEN  and  SPENCER,  Senators,  were  al- 
lowed, on  their  request,  to  withdraw  from 
their  seats  in  court — the  former,  on  the  ground 
that  he  was  interested,  and  the  latter  on  the 
ground  that  he  was  related  to  persons  having 
an  interest,  in  the  event  of  the  cause. 

OGDEN,  Senator,  in  the  course  of  the  argu- 
ment, said  he  had  long  since  formed  an  opinion 
upon  the  questions  under  discussion,  which  he 
had  freely  expressed  to  others,  and  endeavored 
to  enforce  with  what  little  power  of  argument 
he  was  master  of.  And  he  asked  leave,  for 
this  reason,  to  withdraw  from  his  seat,  and 
take  no  part  in  the  decision. 

9l  FHERLAND,  J.,  did  not  think  Mr.  Ogden 
eould  be  excused  on  this  ground.  The  question 
is  one  of  law,  not  of  fact ;  and  a  judge  having 
725*]  formed  and  expressed  an  opinion,  *did 
not  come  within  the  principle  which  would 
make  this  a  cause  of  challenge  to  a  juror. 

WOODWORTH,  ./.,  understood  Mr.  Ogden  not 
only  to  have  formed  an  opinion,  but  "to  be  so 
wedded  to  that  opinion  that  he  could  not  yield 
it.  As  a  juror,  upon  a  question  of  fact,  he 
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clearly  would  not  be  received  ;  and  though 
being  a  judge,  he  could  not  be  challenged  for 
this  cause  ;  yet,  he  inclined  to  think  the  court 
might,  in  their  discretion,  excuse  him.  But, 

A  majority  of  the  Court  overruled  the  re- 
quest of  Mr.  Ogden,  and  he  continued  in  his 
seat. 

WOODWORTH,  J.  The  appellants  are  entitled 
to  all  the  interest  and  property,  which  Robert 
R.  Livingston  and  Robert  Fulton  had,  to  the 
exclusive  right  and  privilege  of  navigating 
steamboats  on  that  part  of  the  waters  of  the 
Hudson  River,  between  N.  Y.  and  Troy.  This 
right  has  frequently  been  questioned  in  the 
courts  of  this  State.  Every  objection  that  the 
ingenuity  of  counsel  could  suggest,  has  hereto- 
fore been  presented  for  consideration,  and 
overruled  by  our  highest  court  of  justice. 

It  would  be  a  waste  of  time  minutely  to  re- 
view those  decisions.  They  must  be  considered 
as  of  binding  authority,  until  a  higher  tribunal 
shall  have  pronounced  them  erroneous.  On 
this  point  there,  is  probably  no  difference  of 
opinion.  Wretched,  indeed,  would  be  the  state 
of  the  community  if  it  were  otherwise.  Indi- 
vidual rights  would  depend  on  the  fluctuating 
opinions  of  different  men,  sitting  in  the  same 
courts — what  is  declared  to  be  law  to-day, 
might  not  be  law  to-morrow.  The  evils  grow- 
ing out  of  such  a  system  are  too  apparent  to 
require  comment.  It  must,  however,  be  under- 
stood, that  this  doctrine  is  not  to  be  carried  so 
far  as  to  sanction  error.  It  will  sometimes 
happen  that  the  principle  upon  which  a  cause 
ought  to  be  decided,  has  been  overlooked,  or 
mistaken — sometimes  the  rule,  as  settled  by 
former  adjudications,  has  been  misapplied.  In 
these  and  similar  cases,  it  is  undoubtedly 
proper  to  review  and  correct ;  but  it  is  always 
expected  that  manifest  error  be  pointed  out.  If 
precisely  the  same  questions  have  been  before 
decided,  *and  the  same  arguments  con-  [*726 
sidered,  they  have  the  highest  claim  to  con- 
clusiveness  in  the  courts  where  they  were  pro- 
nounced. 

That  the  decisions  on  the'exclusive  right  of 
Livingston  and  Fulton  are  of  this  character,  is 
abundantly  manifest.  In  the  cause  of  Living- 
ston v.  Van  Ingen,  9  Johns.,  507,  the  several 
Acts  of  the  Legislature  granting  this  monopoly, 
are  decided  to  be  constitutional  and  valid.  It 
is  true,  that  the  effect  of  a  license  under  the  U. 
S.,  for 'carrying  on  the  coasting  trade,  was  not 
then  drawn  in  question — the  respondents  had 
not  obtained  any  such  license  ;  but  it  was  ob- 
jected, that  the  state  laws  interfered  with  the 
power  given  to  Congress,  "to  regulate  com- 
merce with  foreign  nations  and  among  the 
several  States,  and  with  the  Indian  tribes."  It 
was  held  that  all  the  internal  commerce  of  the 
State,  by  land  and  water,  remained  entirely 
and  exclusively  within  the  scope  of  the  orig- 
inal sovereignty.  In  the  case  of  Ogden  v.  Gib- 
bons, 4  Johns.  Ch.,  150,  it  was  decided  that 
these  Acts  were  constitutional,  and  that  the  li- 
cense gave  the  vessel  an  American  character, 
while  the  right  of  the  individual  procuring  the 
license,  to  use  the  vessel,  as  against  another 
individual,  setting  up  a  distinct  and  exclusive 
right,  remained  precisely  as  it  did  before.  Tin- 
decree  was  affirmed  by  this  court.  17  Johns.. 
488.  The  Supreme  Court  of  the  U.  S.  reversed 
that  decree,  and  it  is  contended  that  the  rever- 
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sal  was  upon  the  grounds  litigated  in  the  cause 
now  before  us.  If  this  be  so,  it  becomes  our 
duty  to  give  that  decision  its  full  effect,  as 
proceeding  from  a  court  of  paramount  and 
controlling  jurisdiction. 

Before  I  proceed  to  discuss  this  point,  it  is 
proper  to  observe  that  the  extent  of  the  decis- 
ion in  the  case  of  Oibbons  v.  Ogden  is  to  be 
limited,  as  it  was  in  Sturges  v.  Orowniwhield,  4 
Wh.,  122.  The  court  there  say,  that  their 
opinion  is  confined  to  the  case  actually  under 
consideration.  In  the  case  of  Matter  v.  Bush, 
16  Johns.,  248,  the  Supreme  Court  of  this 
State  proceeded  on  that  ground,  and  held  that 
between  that  case  and  Sturges  v.  Crowniwhield 
there  was  a  material  and  manifest  distinction  ; 
that  a  full  and  fair  effect  to  the  decision  in 
Slurgey  v.  Crowninshield,  ought  to  be  given,  so 
727*]  far.  and  so  far  *only,  as  that  court  had 
actually  decided  ;  that  it  would  be  unfit  and 
irregular  to  analyze  the  reasoning  and  illus- 
trations in  the  opinion  delivered,  any  farther 
than  to  show  that  the  point  then  presented 
was  not  intended  to  be  decided ;  and  that  we 
were  not  called  upon  to  take  a  step  in  advance 
of  the  Supreme  Court  of  the  U.  S.  To  the 
opinion  delivered  in  Mather  v.  Bush  I  fully  as- 
sented, both  as  to  the  result  and  the  reasons 
assigned.  On  further  reflection,  I  see  no  cause 
to  recede  from  the  ground  then  taken.  I  pro- 
ceed to  inquire — 

First.  What  was  the  precise  point  in  issue, 
in  the  case  of  Gibbons  v.  Ogden,  and  what  was 
decided  ? 

Second.  Does  the  case  before  us  present  the 
same  question  ? 

Third.  If  the  respondent  has  the  right  to 
navigate  his  steamboat  from  N.  J.  to  N.  Y., 
under  a  license  to  carry  on  the  coasting  trade, 
is  he  in  the  fair  exercise  of  that  right,  by  pro- 
ceeding from  N.  Y.  to  N.  J.,  and  from  thence 
to  Albany,  unless  the  voyage  shall  be  for  the 
purpose  of  carrying  on  such  trade  bona  fide, 
and  not  for  the  purpose  of  evading  the  state 
grant  ? 

The  bill  of  Ogden  alleged,  that  by  virtue  of 
his  exclusive  right,  he  run  a  steamboat,  called 
The  Atalanta.  between  the  City  of  N.  Y.  and 
Elizabethtown  Point  ;  that  the  defendant, 
Gibbons,  was  the  owner  of  two  boats  impelled 
by  steam,  and  in  contravention  of  the  exclu- 
sive right  of  the  plaintiff,  had  set  in  motion 
the  said  boats,  and  employed  them  '  in  the 
transportation  of  passengers,  between  the  City 
of  N.  Y.  and  Elizabethtown  ;  and  that  they 
then  actually  navigated  between  those  places. 
An  injunction  was  granted,  restraining  the  de- 
fendant from  navigating  his  boats  on  the  wa- 
ters of  this  State,  between  Elizabethtown  and 
N.  Y.  The  answer  admitted  that  the  boats 
were  intended  to  navigate  between  N.  Y.  and 
Halsted's  Point,  in  N.  J.;  and  that  they  did 
run,  and  continue  so  to  do,  until  restrained  by 
the  injunction.  The  defendant  averred  that 
his  boats  were  duly  enrolled,  and  licensed  un- 
der the  laws  of  the  U.  S.,  to  be  employed  in 
carrying  on  the  coasting  trade  ;  and  insisted, 
that  under  the  license,  they  might  lawfully  be 
728*]  employed  in  *the  coasting  trade,  be- 
tween parts  of  the  same  State,  or  of  different 
States,  and  could  not  be  excluded  or  restrained 
therein,  by  any  law  or  grant  of  a  particular 
State,  on  any  pretense  to  an  exclusive  right  to 
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navigate  the  waters  of  any  particular  State  by 
steamboats.  The  residue  of  the  answer  pre- 
sents a  distinct  ground  of  defense,  not  con- 
nected with  the  present  inquiry. 

The  preceding  is  a  concise  statement  of  the 
pleadings,  on  which  the  Supreme  Court  of  the 
U.  S.  adjudicated.  What,  then,  was  in  issue 
between  these  parties  ?  Certainly  not  whether 
the  license  conferred  a  right  to  navigate  be- 
tween two  points  in  this  State,  when  the  voy- 
age is  not  a  continuation  of  a  passage  to  or  from 
another  State.  The  reasons  in  support  of  this 
proposition  appear  to  me  conclusive.  Ogden 
claimed  no  right  to  a  navigation  of  that  de- 
scription. He  merely  claimed  the  right  to  run 
his  boat  from  Elizabethtown  to  N.  Y.  His 
purchase  extended  no  farther.  The  bill  com- 
plained of  the  invasion  of  this  right  solely.  If 
the  answer  sets  up  a  right  more  extensive  than 
that  asserted  in  the  bill,  it  puts  in  issue  only 
so  much  as  applies  to  the  case  made  by  the  bill. 
What  goes  beyond,  may  or  may  not  be  well 
founded.  Let  it  be  either,  it  seems  necessarily 
to  follow,  that  the  plaintiff  is  not  called  on  to 
admit  or  deny  it.  As  to  him,  it  may  be  con- 
sidered as  irrelevant  matter,  unless  the  whole 
case  made  by  the  answer  depends  on  one  and 
the  same  principle.  The  answer  alleges  a 
right,  under  the  license,  to  navigate  steamboats 
from  N.  Y.  to  Elizabethtown.  This  meets  the 
case  made  by  the  bill.  If  it  also  claims  a  right 
under  the  license,  to  navigate  from  N.  Y.  to- 
Albany,  without  reference  to  the  commence- 
ment or  termination  of  the  voyage  in  N.  J.,  in 
this  respect  it  goes  beyond  the  bill,  and  is  not 
matter  in  issue  between  the  parties,  unless  the 
decision  of  the  first  necessarily  decides  the 
second.  If  the  two  questions  are  not  precisely 
the  same ;  if  there  are  well  founded  doubts 
whether  the  establishment  of  the  right  to  navi- 
gate between  N.  Y.  and  N.  J.  proves  the  right 
to  navigate  the  whole  extent  of  the  Hudson  ^ 
and  more  especially,  if  there  are  substantial 
grounds  of  argument  to  resist  the  right  claim- 
ed, in  the  latter  case,  which  do  *not  [*729 
apply  to  the  other,  it  cannot  safely  be  said 
that  a  decision  on  one  controls  the  other.  It 
requires  a  clear  and  explicit  adjudication,  of 
the  higher  tribunal,  on  the  point,  before  the 
respondent  is  entitled  to  rest  on  the  ground  of 
authority. 

I  have  supposed  that  Gibbons  claimed,  in- 
his  answer,  the  right  set  up  by  the  respondent. 
I  think  it  manifest,  however,  that  he  did  not. 
A  right  to  employ  his  boat  in  the  coasting 
trade,  between  different  States,  is  all  that  seems 
to  be  claimed.  If  this  protected  the  defendant, 
in  running  his  boats  from  Jersey  to  the  City 
of  N.  Y.,  against.the  exclusive  privilege  of  the 
plaintiff,  it  was  all  the  defendant  desired,  and 
all  that  necessarily  came  in  question.  The 
boats  were  employed  in  that  navigation  only, 
and  for  that  purpose  the  answer  alleges  they 
were  intended.  To  that  extent  the  decision  of 
the  Supreme  Court  of  the  U.  S.  is  definite  and 
certain.  The  defendant  run  no  boat  under 
the  circumstances  presented  in  the  case  before 
us.  It  was,  therefore,  a  mere  speculative 
question,  whether  the  exclusive  privilege  must 
yield  to  the  license,  in  such  a  case.  I  admit  it 
was  incidental  to,  and  in  some  degree,  but  not 
inseparably,  connected  with  the  right  to  run 
boats  from  Elizabethtown  to  N.  Y.  Unless,. 
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therefore,  the  Supreme  Court  of  the  U.  S.,  in 
language  not  to  be  mistaken,  have  considered 
the  two  cases  to  be  the  same,  or  that  the  license 
would  equally  extend  to  authorize  a  navigation 
between  .two  places  within  the  State,  I  am  not 
disposed  to  anticipate,  or  go  in  advance  of  their 
opinion.  Resort,  then,  must  be  had,  in  the 
first  place,  to  the  decree  itself,  and  then  to  the 
reasoning  upon  which  it  is  founded. 

The  language  of  the  decree  is,  that  the  license 
to  carry  on  the  coasting  trade  gave  full  au- 
thority to  navigate  the  waters  of  the  U.  S. ,  by 
steam  or  otherwise,  for  the  purpose  of  carry- 
ing on  the  coasting  trade,  any  law  of  the  State 
of  N.  Y.  to  the  contrary  notwithstanding. 
This  was  the  point  decided,  and  nothing  more. 
It  was  all  the  appellant  required,  to  obtain  a 
reversal.  C h.  J.  Marshall  observes,  "  the 
coasting  trade  is  a  term  well  understood  ;  the 
law  has  defined  it,  and  all  know  its  meaning 
73O*]  perfectly ;  the  *Act  describes,  with 
great  minuteness,  the  various  operations  of  a 
vessel  engaged  in  it ;  and  it  cannot  be  doubted, 
that  a  voyage  from  N.  J.  to  N.  Y.  is  one  of 
those  operations."  This,  then,  is  the  basis 
upon  which  the  decree  rests.  It  is  a  particu- 
lar specification  of  the  point  decided  by  the 
court.  The  remaining  parts  of  the  decree, 
where  general  terms  are  employed,  must  be 
understood  as  conforming  to  that  specification. 
It  is  analogous  to  the  principle  which  governs 
in  the  construction  of  other  instruments. 
Where  there  is  a  particular  recital,  or  enu- 
meration of  particulars,  to  which  the  instru- 
ment is  to  apply,  subsequent  general  words 
shall  be  qualified  by  the  particular  recital. 
When,  therefore,  the  court  afterwards  declare, 
"  that  so  much  of  the  several  laws  of  the  State 
of  N.  Y.,  as  prohibits  vessels  licensed  accord- 
ing to  the  laws  of  the  U.  S.,  from  navigating 
the  waters  of  the  State  of  N.  Y.,  by  means  of 
fire  or  steam,  is  repugnant  to  the  Constitution, 
and  void,"  does  it  authorize  a  navigation  for 
carrying  on  a  trade  wholly  internal,  within 
the  waters  of  a  State  ?  Evidently  not,  unless 
the  coasting  trade  is  declared  to  extend,  not 
only  to  commerce  between  the  States,  but  also 
to  internal  commerce  within  the  State.  When, 
therefore,  the  decree  speaks  of  navigating 
the  waters  of  the  State  by  fire  or  steam,  the 
words,  "for  the  purpose  of  carrying  on  the 
coasting  trade"  are  necessarily  understood. 
So,  also,  in  the  last  clause,  where  the  court 
say,  that  the  "  decree  of  this  court,  which  per- 
petually enjoins  Gibbons  from  navigating  the 
waters  of  this  State,  by  steam  or  fire,  is  erro- 
neous," must  receive  the  same  construction;  so 
that  the  whole  decree  may  hold  an  uniform 
language,  and  correctly  state  the  precise  point 
involved  in  the  decision. 

But  it  is  contended  that  the  opinion  delivered 
embraces  the  present  case,  and  sanctions  the 
right  claimed  by  the  respondent.  I  have  al- 
ready suggested  my  views,  as  to  the  reasoning 
and  illustrations  which  courts  may  asaign  in 
support  of  their  judgments,  and  that,  gener- 
ally speaking,  we  tread  on  unsafe  ground,  if 
we  depart  from  the  point  actually  decided. 

In  discussing  the  general  nature  of  the  power 
to  regulate  commerce  among  the  States,  and 
731^]  the  effect  of  a  license  to  *carry  on  the 
coasting  trade,  the  right  of  the  State  over  its 
internal  commerce  was  considered.  But  it  is 
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nowhere  asserted,  in  the  opinion  delivered, 
that  the  license  to  carry  on  the  coasting  trade 
extends  to  the  commerce  of  a  State  purely  in- 
ternal. If,  from  the  reasoning,  we  may  con- 
jecture, or  even  think  it  probable,  that  the 
superior  tribunal  may,  on  a  future  occasion, 
carry  the  doctrine  to  that  extent,  we  are  not 
justified  in  reversing  what  has  been  solemnly 
and  repeatedly  adjudged  in  our  own  courts  on 
such  grounds.  It  must  either  be  on  the  ground 
of  an  express  decision  by  paramount  authority, 
or  that,  on  a  consideration  of  the  new  points 
of  view,  in  which  the  question  is  presented, 
we  are  satisfied  the  former  decisions  are  er- 
roneous. 

The  Gh.  J.  considers  the  power  of  regula- 
ting commerce,  as  extending  to  the  regulation 
of  navigation,  and  that  commerce  "among  the 
several  States,"  comprehends  every  species  of 
commercial  intercourse  ;  that  it  cannot  stop  at 
the  external  boundary  line  of  each  State,  but 
may  be  introduced  into  the  interior.  But  it 
was  "not  intended  to  say  that  these  words 
comprehend  commerce,  which  is  completely 
internal,  which  is  carried  on  between  man  and 
man  in  a  State,  or  between  different  parts  of 
the  same  State,  and  which  does  not  extend  to, 
or  affect  other  States."  And,  again,  he  ob- 
serves, "the  enumeration  of  the  particular 
classes  of  commerce  to  which  the  power  was 
to  be  extended,  would  not  have  been  made, 
had  the  intention  been  to  extend  the  power  to 
every  description.  The  enumeration  presup- 
poses something  not  enumerated  ;  and  that 
something,  if  we  regard  the  language  or  the 
subject  of  the  sentence,  must  be  the  exclu- 
sively internal  commerce  of  a  State.  The 
genius  and  character  of  the  whole  government 
seems  to  be,  that  its  action  is  to  be  applied  to 
all  the  external  concerns  of  the  nation,  and  to 
those  internal  concerns  which  affect  the  State 
generally,  but  not  to  those  which  are  com- 
pletely within  a  particular  State,  which  do  not 
affect  other  States,  and  with  which  it  is  not 
necessary  to  interfere  for  the  purpose  of  exe- 
cuting some  of  the  general  powers  of  the  gov- 
ernment. The  completely  internal  commerce 
of  a  State,  then,  may  be  considered  as  reserved 
for  the  State  itself." 

*Commerce,  then,  among  the  States,  [*732 
as  explained  by  the  Supreme  Court  of  the  U. 
S.,  does  not  include  internal  commerce.  It  is 
that  which  proceeds  from  one  State  to  another. 
A  voyage  in  the  prosecution  of  such  a  com- 
merce may  be  continued  from  port  to  port, 
and  place  to  place,  on  the  internal  waters  of 
the  State.  Thus,  a  voyage  direct  from  Eliza  - 
bethtown  to  Albany,  is  commerce  among  the 
States,  and  the  vessel  may  touch  at  any  inter- 
mediate port.  In  the  opinion  delivered,  the 
question  is  put,  "can  a  trading  expedition,  be- 
tween two  adjoining  States,  commence  and 
terminate  outside  of  each  ?  And  if  the  trad- 
ing intercourse  be  between  two  States,  remote 
from  each  other,  must  it  not  commence  in 
one,  and  terminate  in  the  other,  and  proba- 
bly pass  through  a  third  ?  Commerce  among 
the  States  must,  of  necessity,  be  commerce 
with  the  States."  This  language  seems  to  me 
incapable  of  being  mistaken.  In  discussing 
the  constitutional  powers  of  Congress,  under 
the  clause  to  regulate  "commerce  among  the 
States,"  the  Oh.  J.  kept  steadily  in  view,  a 
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commerce  directly  from  one  State  to  another, 
and  that,  so  far* as  that  was  concerned,  all 
state  regulations  in  collision  must  yield.  The 
general  expressions  in  the  opinion,  "that  the 
power  of  Congress  must  he  exercised  when- 
ever the  subject  exists,  and  if  it  exists  within 
the  States,  then  the  power  of  Congress  may  be 
exercised  within  a  State,"  are  all  to  be  under- 
stood as  qualified  and  limited,  so  as  to  protect 
the  commerce  from  one  State  to  another. 

The  whole  scope  of  the  reasoning  is,  to  show 
the  extent  of  the  power  of  Congress  on  this 
subject ;  that  it  is,  in  its  nature,  exclusive,  and 
consequently  does  not  admit  of  participation 
by  the  States.  It  is  conceded,  in  the  opinion 
delivered,  that  the  direct  power  of  Congress 
to  regulate  commerce  among  the  States,  does 
not  operate  on  the  internal  commerce  of  a 
State,  but  that  such  internal  commerce  may 
l>e  considered  as  reserved  for  the  State  itself. 

I  have  attempted  to  show  what  species  of 
commercial  intercourse  is  intended  by  the 
words  "commerce  among  the  States."  If  I  am 
correct  in  the  construction  put  upon  the  rea- 
soning of  the  Ch.  J.,  it  follows,  that  a  naviga- 
tion from  port  to  port,  where  the  termini  of 
733*]  the  voyage  are  both  *within  a  State,  is 
not  within  the  direct  power  given  to  Congress, 
but  is  under  State  control,  except  in  certain 
cases,  which  I  will  directly  point  out.  In  pur- 
suing this  subject,  it  must  be  kept  in  mind, 
that  I  am  not  examining  this  as  an  original 
question,  but  to  ascertain  what  ground  is  cov- 
ered by  the  decision  of  the  Supreme  Court ; 
to  that  extent  it  will  receive  our  sanction. 

The  opinion  clearly  maintains,  that  although 
the  States  have  the  power  of  legislating  on  the 
subject  of  their  internal  commerce,  and  no  di- 
rect power  is  given  to  Congress  on  this  sub- 
ject ;  yet  that  a  collision  may  sometimes  take 
place,  and  consequently  that  the  law  of  Con- 
gress, if  within  their  delegated  powers,  being 
the  supreme  law  of  the  land,  must  prevail. 
This  collision  did  exist  in  the  case  of  Ogden  v. 
Gibbon*;  for  although  it  be  admitted  that  the 
State  has  a  right  to  regulate  its  internal  com- 
merce, the  power  is  subject  to  this  qualifica- 
tion, that  whenever  that  regulation  interferes 
with  the  power  of  Congress,  so  far  as  it  inter- 
feres, it  is  inoperative  and  void.  The  Supreme 
Court  considered  the  steamboat  monopoly  as 
the  exercise  of  a  right  strictly  commercial, 
and  that,  therefore,  it  must  yield  to  a  para- 
mount law  of  Congress,  made  in  pursuance  of 
the  Constitution.  By  the  license  under  that 
law,  Gibbons  was  authorized  to  navigate  from 
N.  J.  to  any  port  or  place  in  this  State.  To 
that  extent  the  state  law  is  in  collision,  and  to 
that  only  has  the  decree  reference  in  the  fol- 
lowing sentence  :  "that  so  much  of  the  several 
laws  of  the  State  of  N.  Y.  as  prohibits  vessels 
licensed,  according  to  the  laws  of  the  U.  S., 
from  navigating  the  waters  of  the  State  of  N. 
Y.  by  means  of  fire  or  steam,  is  repugnant  to 
the  Constitution  and  void."  It  was  argued 
that  a  construction  put  on  the  words,  "com- 
merce among  the  States,"  like  that  which  ob- 
tained the  sanction  of  the  Supreme  Court, 
would  subvert  state  inspection  laws,  health 
laws,  turnpike  .roads  and  ferries.  But  it  was 
answered,  as  to  these,  that  although  having  a 
considerable  influence  on  commerce,  the  right 
to  pass  them  was  not  derived  from  the  power 


to  regulate  it,  but  formed  a  portion  of  that 
mass  of  legislation  within  a  State,  not  sur- 
rendered to  the  General  Government.  Certain 
it  is,  that  according  to  the  explanation  given 
*by  the  court,  of  the  terms  "commerce  [*734 
among  the  States,"  they  cannot  be  defended  as 
commercial  regulations.  It  is  because  they 
are  not  so  considered,  that  they  are  not  af- 
fected by  a  law  of  Congress.  On  this  ground 
Gibbons  could  not  set  up  a  ferry  between  the 
City  of  Jersey  and  N.  Y.  ;  it  would  not  be  a 
commerce  within  the  meaning  of  the  Consti- 
tution, and  consequently  the  state  grant  of  the 
ferry  would  be  valid.  These  points  I  con- 
sider as  decided,  and  do  not  feel  myself  at  lib- 
erty to  question  them. 

The  opinion  delivered,  supposes  that  the 
subjects  of  internal  state  regulations  may  be 
also  affected  in  another  way  by  the  General 
Government.  The  proposition  is  thus  laid 
down  :  "If  the  legislative  power  of  the  Union 
can  reach  them,  it  must  be  for  national  pur- 
poses ;  it  must  be  where  the  power  is  expressly 
given  for  a  special  purpose,  or  is  clearly  inci- 
dental to  some  power  expressly  given."  9  Wh. 
203,  204.  It  is  here  proper  to  remark,  that  the 
Act  of  Congress  for  licensing  vessels  to  be  em- 
ployed in  the  coasting  trade  must  be  consid- 
ered as  an  Act  passed  in  the  exercise  of  their 
express  powers  ;  it  is  to  give  effect  to  those 
powers  exclusively.  It  does  not  profess  to  call 
in  aid  of  the  express  power,  any  incidental 
power,  nor  can  it  be  collected  from  the  Act, 
whether  Congress  claim  the  right  of  interfer- 
ing with  the  purely  internal  commerce  of  the 
State,  in  consequence  of  any  incidental  power. 
Admitting  that  Congress  may,  on  this  princi- 
ple, support  the  right  to  pass  laws,  in  collision 
with  the  internal  regulations  of  a  State,  the 
only  consequence  is,  that  so  far,  and  to  that 
extent,  the  general  and  state  governments  have 
concurrent  powers  ;  and  no  question  can  arise 
upon  them,  until  they  come  in  conflict.  There 
is  nothing,  then,  in  the  principle  which  bears 
upon  the  present  question  ;  for  Congress  have 
not  yet  attempted  to  exercise  any  incidental 
power,  at  variance  with  the  State  right  to  reg- 
ulate its  internal  commerce. 

The  example  given  by  the  Ch.J.,  as  to 
the  manner  in  which  the  incidental  power 
may  be  exercised,  as  I  understand  it,  has  au 
important  bearing  upon  the  principal  question, 
what  is  commerce  among  the  States  ?  He  says 
(page  204)  :  "If  Congress  license  vessels  to  sail 
from  one  port  *to  another  in  the  same  [*735 
State,  the  Act  is  supposed  to  be  necessarily  in- 
cidental to  the  power  expressly  granted  to 
Congress,  and  implies  no  claim  of  a  direct 
power  to  regulate  the  purely  internal  com- 
merce of  a  State,  or  to  act  directly  on  its  sys- 
tem of  police."  The  case  put,  seems  to  be  the 
very  case  under  consideration,  "a  vessel  sail- 
ing from  one  port  to  another  in  the  same 
State."  .  This  is  an  implied  admission  that  it 
does  not  fall  within  the  express  power  of  Con- 
gress to  regulate  commerce  among  the  States, 
and  could  only  be  reached,  if  reached  at  all, 
by  the  exercise  of  what  is  called  a  power  inci- 
dental to  the  power  expressly  given. 

According  to  the  view  I  have  taken,  the 
question  to  be  decided  is  narrowed  down  to  a 
single  proposition :  does  the  direct  power  of  Con- 
gress to  regulate  commerce  among  the  States,  in- 
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elude  the  right  of  regulating  commerce  between 
two  points  in  the  same  State,  when  there  is  no 
vovasre  to  or  from  another  State  ?  I  have  en- 
deavored to  show  that  it  does  not ;  and  that  if 
there  is  an  incidental  power,  which,  when 
called  into  action,  might  bear  on  internal  state 
legislation,  the  answer  is,  it  is  not  exclusive, 
and  no  such  power  has  yet  been  exercised  : 
when  it  is,  it  will  be  time  enough  to  consider 
its  validity. 

It  does  not  seem  to  me  that  the  law  of  Con- 
gress, or  the  license  granted  under  that  law, 
can  make  any  difference,  according  to  the  view 
taken  by  the  Supreme  Court ;  for  it  necessa- 
rily results,  that  if  Congress  have  the  exclusive 
power  to  regulate  commerce  among  the  States 
(and  so  it  is  held),  the  States  have  no  power  at 
all  to  legislate  on  the  subject.  Their  Acts 
must  be  void,  whether  Congress  had  passed 
any  law  regulating  the  coasting  trade  or  not. 
The  right,  it  is  true,  to  carry  on  the  coasting 
trade,  is  held  to  be  derived  from  the  license  ; 
but  if  it  were  not  so,  the  same  consequences 
would  result  as  respects  the  appellants.  Their 
claim  for  an  injunction  would  then  rest  on  a 
law,  inoperative  and  void,  so  far  as  it  comes 
in  collision  with  the  constitutional  power  of 
Congress.  It  could  not  be  supported,  whether 
the  license  gave  a  right  to  the  respondent,  or 
was  only  evidence  of  the  character  of  the  ves- 
736*]  sel.  The  whole  question  depends  *on 
this  :  what  is  meant  by  the  expression,  "  com- 
merce among  the  States  ?" 

But  the  Act  of  Congress,  and  the  license  un- 
der it,  may,  I  apprehend,  be  advantageously 
considered,  for  the  purpose  of  fortifying  the 
construction  given  to  the  powers  of  Congress 
on  this  subject. 

I  consider  the  Act  Regulating  the  Coasting 
Trade  as  a  plenary  exercise  of  the  powers  of 
Congress  under  the  Constitution,  so  far  as 
navigation,  or  a  commerce  by  water,  is  con- 
cerned. The  Act  has  given  no  definition  as  to 
the  extent  of  this  right.  The  sense  of  Con- 
gress seems  to  be,  that  the  "coasting  trade" 
is  co-extensive  with  the  direct  power  "to  regu- 
late commerce  among  the  States."  It  does  not 
assert  any  other  or  greater  right.  Does,  then, 
the  coasting  trade,  within  its  legitmate  meaning, 
apply  to  a  commerce  carried  on  by  a  citizen 
of  a  State,  exclusively  on  the  internal  waters 
of  the  same  State  ? 

When  words  are  employed,  which  had  pre- 
viously received  a  known  interpretation,  they 
are  to  be  construed  in  that  manner,  unless  a 
different  intent  is  plainly  indicated.  When 
the  Constitution  of  the  U.  S.  was  adopted,  it 
found  the  States  in  the  possession  and  exercise 
of  a  coasting  trade  ;  each  State  had  a  right  of 
prescribing  its  own  regulations  ;  the  citizens 
of  one  State,  when  navigating  the  waters  of 
another  State,  were  obliged  to  conform  to  its 
regulations.  Subject  to  these,  they  might  nav- 
igate from  one  State  to  another,  and  to  any  port 
or  place  within  a  State.  This  was  the  coasting 
trade  as  generally  understood.  A  voyage  pro- 
ceeding from  another  State  to  this  State  would 
l»etlie  coasting  trade,  whether  the  vessel  termi- 
nated her  voyage  at  the  City  of  N.  Y..  or  pro- 
ceeded on  her  voyage  to  Albany.  It  would, 
within  the  meaning  of  the  terms,  be  a  coasting 
•  ••.  although  the  internal  waters  of  the 
State  form  no  part  of  the  coast.  The  trade 
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had  reference  to  an  intercourse  between  States, 
which  might  be  carried  into  the  interior  of  a 
State,  if  there  were  navigable  waters:  but  with 
respect  to  a  trade  purely  internal,  between 
different  parts  of  the  same  State,  I  am  not 
aware  that  it  was  ever  considered  within  the 
meaning  *of  those  terms.  It  would  [*737 
have  been  novel,  I  apprehend,  if  not  unintel- 
ligible language,  to  speak  of  the  coasting 
trade  on  the  Hudson  River.  It  seems,  there- 
fore, to  my  mind,  a  fair  inference  that  Con- 
gress never  contemplated  that  the  license  gave 
a  right  to  navigate  the  internal  waters  of  a 
State,  unless  in  the  prosecution  of  a  coasting 
trade  from  State  to  State  ;  but  intended  to 
limit  it  to  a  commerce  of  the  latter  descrip- 
tion. 

The  grievance  in  this  case  is,  that  the  re- 
spondent navigates  a  steamboat  from  N.  Y. 
to  Albany,  notwithstanding  the  exclusive  right 
of  the  appellants.  The  injunction  does  not, 
according  to  the  view  I  have  taken,  interfere 
or  come  in  collision  with  the  license. 

But  it  is  contended  that  this  is  a  coasting 
trade  from  State  to  State,  inasmuch  as  the 
boat  of  the  respondent  on  her  voyage  from  N. 
Y.,  stops  in  N.  J.,  and  from  thence  proceeds 
to  Albany.  The  appellants  allege  that  it  is 
collusive  and  fraudulent,  intended  to  evade 
the  operation  of  the  laws  of  this  State,  and  not 
for  any  bonafide  purpose  of  commercial  inter- 
course. In  confirmation  of  this,  they  charge 
that  the  respondent's  steamboat  stopped  ad- 
joining the  City  of  Jersey,  but  did  not  land  or 
take  on  board  any  goods,  wares,  merchandise 
or  passengers  whatever.  On  this  state  of  facts, 
the  question  recurs,  what  is  authorized  by  the 
license  ?  It  is  a  coasting  trade  from  one  State 
to  any  other  port  or  p&ce  in  another  State. 
The  law  of  the  State  excluding  the  entry  of 
such  vessels  is  in  collision,  but  the  collision  ex- 
ists only  when  the  trade  is  carried  on.  The 
meaning  of  the  license  is,  that  you  may  enter 
the  waters  of  N.  Y.  for  the  purpose  of  trade  ; 
a  state  law  cannot  prevent  your  entry.  If  for 
other  purposes,  the  license  cannot  be  called  to 
your  aid.  I  think  this  evident  from  the  fol- 
lowing considerations  : 

It  is  commerce  only  among  the  States  that 
Congress  is  authorized  by  the  Constitution  to 
regulate.  The  license  cannot  have  a  more  ex- 
tensive operation  than  the  power  from  which 
it  is  derived  ;  consequently  it  can  only  act 
upon  commerce.  The  commerce  specified  is 
the  coasting  trade,  and  to  that  it  is  confined. 
To  say  that  a  vessel  proceeding  from  N.  Y. 
to  the  wharf  in  the  City  of  Jersey,  without 
any  Communication  with  the  shore,  [*738 
without  landing  or  taking  on  board  goods  or 
passengers,  is  a  trade  within  the  meaning  of 
the  license,  is  to  my  mind  a  gratuitous  asser- 
tion ;  but  when  to  this  is  added,  that  the 
touching  at  N.  J.  seems  to  have  been  for  the 
purpose  of  fraudulently  evading  the  laws  of 
the  State,  and  not  for  any  ttonajidf  purpose  of 
commercial  intercourse  ;  when  it  is  evident 
that  the  inducement  was  to  bring  the  re- 
spondent within  the  decision  in  the  case  of 
Ogden  v.  (JiUtoRs,  some  of  the  landmarks  of  the 
law  must  be  removed  before  the  doctrine  can 
be  sanctioned.  No  principle  is  better  settled 
than  this — what  cannot  lawfully  be  done  di- 
rectly cannot  be  done  indirectly.  This  circuit- 
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ous  voyage  was  in  evasion  of  the  laws  of  this 
State ;  the  touching  at  N.  J.  was  colorable 
only.  The  affidavit  of  the  respondent  has  not 
denied  that  it  was  an  evasion.  Indeed,  the 
whole  scope  of  the  respondent's  argument  has 
been  directed  to  show  that  the  Chancellor's 
opinion  is  incorrect,  in  considering  a  voyage 
commencing  and  terminating  in  this  State,  as 
not  protected  by  the  license ;  while  that  part 
which  relates  to  touching  at  a  port  in  another 
State,  in  the  course  of  the  voyage,  has  scarcely 
been  urged.  It  may  be  laid  down  as  a  gen- 
eral principle,  that  whenever  an  act  is  done  in 
fraudem  legis,  it  cannot  be  the  basis  of  a  suit, 
in  the  courts  of  the  country,  whose  laws  are 
attempted  to  be  infringed.  Jackson  v.  Jack- 
son, 1  Johns.,  425.  The  fraudulent  act  is  con- 
sidered as  no  act ;  it  is  the  same  as  if  nothing 
had  been  done  ;  and  although  I  do  not  think 
it  necessary  to  lay  any  stress  on  the  intention 
with  which  the  act  was  done,  because  the 
facts  do  not  constitute  a  coasting  trade,  yet  I 
think  the  principle  applicable,  both  as  it  re- 
spects the  Act  of  Congress  and  the  laws  of  this 
State.  The  attempt  is  to  convert  into  a  bona 
fide  coasting  trade,  what  is  so  in  point  of  form, 
and  colorable  only  ;  and  to  make  it  the  basis 
on  which  to  resist  successfully  the  laws  of  this 
State.  Neither  can  succeed.  The  respondent 
must  abide  the  decision  of  the  court  on  the 
other  grounds. 

My  opinion  is,  that  the  decree  of  His  Honor, 
the  Chancellor,  be  reversed,  and  that  an  in- 
junction issue  restraining  the  respondent  from 
navigating  the  steamboat  Olive  Branch  in  the 
waters  between  the  City  of  N.  Y.  and  Troy, 
739*]  when  *there  is  no  voyage  made  to  or 
from  another  State  in  good  faith,  for  the  pur- 
pose of  carrying  on  the  coasting  trade,  and 
when  no  such  bona  fide  trade  or  commerce 
shall  be  actually  carried  on. 

Sutherland,  J.,  and  Crary,  Haight,  Lake, 
McMichael,  Nelson,  Tlwrn  and  Wilkeson,  Sena- 
tors, concurred. 

SAVAGE,  Ch.  J.  The  appellants  filed  their 
bill  in  the  Court  of  Chancery,  charging  the  re- 
spondent with  a  violation  of  their  exclusive 
right  to  navigate  the  internal  waters  of  this 
State,  by  navigating  oa  those  waters,  from  N. 
Y.  to  Albany,  with  his  steamboat,  The  Olive 
Branch,  for  the  purpose  of  carrying  passen- 
gers. They  prayed  an  injunction  to  restrain 
and  prevent- such  navigation. 

The  opposition  to  the  motion  for  an  injunc- 
tion rested  upon  a  copy  of  the  enrolment  of 
the  steamboat  Olive  Branch,  and  a  license  for 
the  coasting  trade,  and  also  the  affidavit  of  the 
defendant,  relying  upon  an  intercourse  with 
the  State  of  N.  J.  The  plaintiffs  allege  that 
the  intercourse  with  the  State  of  N.  J.  was  col- 
lusive and  fraudulent,  and  not  a  bona  fide  voy- 
age to  or  from  another  State. 

The  Chancellor  granted  the  injunction  to  re- 
strain the  defendant  from  navigating  directly 
from  N.  Y.  to  Troy,  when  there  is  no  voyage 
made  by  the  steamboat  to  or  from  another 
State ;  but  denied  the  injunction  to  prohibit 
the  navigation  to  or  from  another  State.  The 
latter 'part  of  the  decree,  only,  is  appealed 
from. 

The  respondent  denies  any  title  in  the  appel- 
lants, to  an  exclusive  right  of  navigation  with 
steamboats,  in  the  waters  of  this  State ;  and 
284 


contends  that  unless  their  right  be  first  estab- 
lished, the  question  of  fraud  or  no  fraud  is  al- 
together immaterial.  Under  this  view  of  the 
rights  of  the  respondent,  the  whole  question 
has  been  argued  by  counsel  before  this  court. 
I  proceed,  therefore,  to  inquire,  whether  the  ap- 
pellants have  any  right  to  the  exclusive  navi- 
gation of  the  waters  of  this  State,  with  vessels- 
propelled  by  steam  ;  and,  particularly,  wheth- 
er they  have  such  right  in  the  waters  of  the 
Hudson  River. 

*The  appellants  have  all  the  right  [*74O 
which  was  granted  to  Livingston  and  Fulton. 
The  validity  of  that  grant  is  denied.  It  has 
been  asserted  by  the  courts  of  this  State,  and 
denied  by  the  Supreme  Court  of  the  U.  S. 
The  point  of  inquiry,  then,  will  be,  whether 
any  part  of  the  grant  is  still  valid  ;  and  if  any, 
whether  it  exists  as  to  the  waters  of  the  Hud- 
son River. 

Upon  the  argument  of  this  cause,  the  coun- 
sel agreed  in  urging  upon  the  court  the  propri- 
ety of  adhering  to  former  decisions,  not  over- 
ruled, upon  the  ground  that  a  court  of  dernier 
resort  can  not  review  its  own  decisions,  and 
that  its  adjudications  must  remain  the  law, un- 
til altered  by  legislative  authority.  It  will  be 
useful,  therefore,  before  entering  into  any  dis- 
cussion as  to  the  constitutionality  of  the  laws 
in  question,  to  ascertain  precisely  what  has 
been  judicially  determined,  both  by  this  court 
and  the  Supreme  Court  of  the  U.  S. ;  that 
while  we  adhere  with  firmness  to  the  decisions 
of  this  court,  deliberately  made,  we  may  re- 
cede, with  respectful  submission,  from  so 
much  as  has  been  overruled  by  the  superior 
tribunal. 

The  constitutionality  of  the  laws  relative  to 
steamboats,  was  first  drawn  in  question  in  the 
case  of  Livingston  v.  Van  Ingen,  9  Johns.,  507. 
In  that  case,  the  title  of  the  plaintiffs  was  sub- 
stantially like  that  of  the  appellants  here.  The 
defendants  were  charged  with  violating  the 
plaintiffs'  exclusive  right,  by  navigating  with 
steamboats  between  N.  Y.  and  Albany.  The  de- 
fense in  that  case  differs  from  this,  inasmuch' 
as  no  coasting  license  was  shown.  The  defense 
rested  on  the  ground  that,  by  the  adoption  of 
the  Constitution  of  the  U.  S.,  the  State  had 
parted  with  all  right  to  legislate  on  the  subject, 
and  that,  therefore,  the  Acts  were  unconstitu- 
tional and  void.  This  defense  was  unanimous- 
ly overruled  by  the  court,  on  the  broad  ground 
of  the  constitutionality  of  the  laws  ;  but  as  no 
decision  can  be  considered  absolute  authority, 
except  upon  a  state  of  facts  similar  to  those  ad- 
judicated upon,  the  case  of  Livingston  v.  Van 
Ingen  is  an  authority  so  far  as  the  facts  are 
similar  ;  but  when  they  differ,  no  farther  au- 
thority than  the  reasoning  of  *the  [*741 
judges  is  applicable,  and  then  only  as  the  opin- 
ions of  learned  men  on  the  question. 

In  the  case  of  Gibbons  v.  Ogden,  17  Johns., 
488,  Ogden,  the  complainant,  in  the  Court  of 
Chancery,  charged  the  defendant,  Gibbons, 
with  an  infringement  of  the  exclusive  grant  to 
Livingston  and  Fulton,  which  he,  Ogden.  held 
under  an  assignment,  by  his  (Gibbons')  navi- 
gating with  his  steamboats.  The  Stoudinger 
and  TheBellona,  between  N.  Y.  and  Elizabeth- 
town  Point.  The  defendant  justified,  on  the 
ground  that  his  boats  were  above  20  tons  bur- 
then, and  had  been  duly  enrolled  and  licensed 
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under  an  Act  of  Congress  ;  and  he  insisted, 
that  under  such  licenses  his  boats  might  be 
lawfully  employed  and  navigated  in  the  coast- 
ing trade,  between  ports  of  the  same  State,  or 
of  different  States,  and  could  not  be  excluded 
or  restricted  by  any  law  or  grant  of  any  partic- 
ular State.  This  defense  was  overruled  by  the 
late  Chancellor,  who  did  not  consider  the  license 
as  conferring  any  right  whatever.  He  held  that 
the  license  only  gave  the  vessel  an  American 
character,  but  left  the  owner  of  the  vessel  pre- 
cisely where  he  was  before  the  license,  in  res- 
pect to  the  exclusive  grant  claimed  by  Living- 
ston and  Pulton,  and  their  assigns.  When  the 
cause  was  brought  into  this  court,  by  appeal 
from  the  decretal  order  of  the  Chancellor,  Mr. 
Justice  Platt,  who  delivered  the  unanimous 
opinion  of  the  court,  agrees  with  the  Chancellor 
in  the  opinion,  that  the  only  effect  of  the  license 
is  to  determine  the  national  character  of  the  ves- 
sel, and  the  rate  of  duties  which  she  is  to  pay; 
and  he  adds,  that  "such  a  vessel,  coasting  from 
one  State  to  another,  would  have  exactly  the 
same  right  to  trade,  and  the  same  right  of  trans- 
it, whether  she  had  the  coasting  license  or  not;" 
and  the  order  of  the  Chancellor  was  affirmed, 
on  the  ground  that  the  question  had  been  set- 
tled in  the  case  of  Livingston  v.  Van  Ingen. 
The  decree  of  the  Chancellor,  which  was  af- 
firmed in  this  court,  declares  the  several  Acts 
of  the  Legislature  of  the  State  of  N.  Y.,  grant- 
ing the  exclusive  right,  to  be  valid,  notwith- 
standing the  objections  taken  by  the  defend- 
ant ;  "and  that  the  complainant  is  well  entitled 
to  the  right  exclusively  to  navigate  the  waters 
for  the  purpose  mentioned  in  the  said  bill  of 
742*]  complaint,  with  boats  moved  by  *steam 
or  fire;  and  that  the  defendant  cannot  lawfully 
navigate  the  same,  with  the  steamboats  of  him 
the  said  defendant,  &c.,  under  the  respective 
enrolments  and  licenses,  &c." 

When  this  decree,  and  the  whole  proceed- 
ings, were  carried  into  the  Supreme  Court  of 
the  U.  S.,  that  court  was  of  opinion  that  the 
several  licenses  to  the  steamboats,  The  Stoud- 
inger  and  The  Bellona,  to  carry  on  the  coast- 
ing trade,  &c.,  "give  full  authority  to  those 
vessels  to  navigate  the  waters  of  the  U.  S. ,  by 
:n  or  otherwise,  for  the  purpose  of  carry- 
ing on  the  coasting  trade,  any  law  of  the  State 
of  N.  Y.  to  the  contrary  notwithstanding;  and 
that  so  much  of  the  several  laws  of  the  State  of 
N".  Y.,  as  prohibits  vessels  licensed  according 
to  the  laws  of  the  U.  S.,  from  navigating  the 
waters  of  the  State  of  N.  Y.,  by  means  of  fire 
or  steam,  is  repugnant  to  the  said  Constitution, 
and  void."  The  decree,  was,  therefore,  re- 
versed. 

The  facts  in  the  two  cases  cited  were  not 
Himilar  to  each  other,  nor  to  this  case.  In  the 
first,  that  of  Livingston  v.  Van  Ingen,  the  con- 
troversy was  as  to  the  validity  of  the  State 
grant,  within  the  bounds  of  the  State  ;  but  the 
effect  of  a  license,  under  the  Act  Regulating 
the  Coasting  Trade,  could  not  be  considered, 
because  it  was  not  a  fact  in  the  case.  In  the 
second  case,  that  of  Ogden  v.  Gibbon*,  the  ef- 
fect of  a  coasting  license  was  considered,  both 
by  the  Court  of  Chancery  and  by  this  court, 
and  the  license  was  adjudged  to  give  no  right 
whatever.  In  this  opinion  both  courts  erred, 
as  is  proved  by  the  decision  of  the  Supreme 
Court  of  the  U.  S.;  by  which  it  is  settled  that 


a  steamboat  navigating  with  a  coasting  license, 
performing  a  voyage  from  a  port  of  another 
State  to  a  port  in  this  State,  is  authorized  to 
navigate  the  waters  of  this  State,  the  laws  of 
this  btate  to  the  contrary  notwithstanding. 

But  though,  whether  a  steamboat  may,  under 
the  authority  of  a  license,  navigate  the  waters 
of  the  Hudson  within  this  State,  in  opposition 
to  the  grant  to  Livingston  and  Fulton,  is  a 
question  which  has  not  been  decided,  in  terms, 
by  this  court,  or  the  Supreme  Court  of  the  U. 
S. ;  yet  it  seems  to  me  to  have  been  virtually 
decided  by  both  *courts.  In  this  court,  [*743 
the  only  effect  of  the  license  was  declared  to 
be  that  of  giving  an  American  character,  and 
that  it  conferred  no  right  in  a  case  of  inter- 
course between  this  State  and  the  State  of  N. 
J.  Of  course  it  could  have  no  effect  where  the 
intercourse  was  entirely  within  the  State.  In 
the  Supreme  Court  of  the  U.  S.,  the  language 
of  the  decree  is,  that  "the  several  licenses  to 
carry  on  the  coasting  trade,  give  full  authority 
to  those  vessels  to  navigate  the  waters  of  the 
U.  S.,  by  steam  or  otherwise,  for  the  purpose 
of  carrying  on  the  coasting  trade."  I  agree 
that  the  decision  of  the  court  is  to  be  consid- 
ered in  reference  to  the  facts  of  the  case,  and 
that  the  facts  in  that  case  were  different  from 
this,  inasmuch  as  there  the  voyage  was  from 
a  port  in  another  State.  Certain  points,  how- 
ever, were  decided,  which  were,  in  a  degree, 
necessary  to  the  main  decision  given  in  the 
cause. 

Some  of  the  points  decided  by  the  Supreme 
Court  are, 

1.  That  the  power  to  regulate   commerce 
among  the  States  is  exclusive. 

2.  That  commerce  means  not  only  traffic,  or 
the  exchange  of  commodities,  but  also  inter- 
course ;  that  it  includes  navigation. 

3.  Congress  has  power,  of  course,  to  regulate 
navigation.     This  regulation  of  commerce  and 
navigation  must  take  place  within  the  States  : 
the   waters  of  the  U.  S.  are  necessarily  the 
waters  of  some  particular  State— Congress  must 
act  on  the  subject  where  it  exists. 

4.  That  though  the  right  of  intercourse  does 
not  depend  on  the  Constitution  and  laws  of 
Congress,  yet  Congress  has  power  to  regulate 
that  right,  and  has  done  so,  by  "An  Act  for 
Enrolling  and  Licensing  Ships  or  Vessels  to  be 


Employed  in  the  Coasting  Trade  and  Fisheries, 
and  for  Regulating  the  Sai 


1793. 


Same,"  passed  Feb.  18, 


5.  That  this  Act  implies,  unequivocally,  an 
authority  to  licensed  vessels  to  carry  on  the 
coasting  trade  ;  the  license  is  the  language  of 
the  Legislature,  and  transfers  to  the  grantee 
all  the  right  which  the  grantor  can  transfer. 

6.  That  what  is  meant  by  the  coasting  trade 
is  defined  in  the  Act  of  1793. 

*7.  That  steamboats  are  to  be  enrolled  [*744 
and  licensed  in  the  same  manner  as  vessels  pro- 
pelled by  wind,  and  are  entitled  to  the  same 
privileges. 

It  is  also  intimated,  and  an  opinion  expressed, 
though  not  judicially  decided,  that  the  trans- 
portation of  passengers  is  equally  a  branch  of 
the  coasting  trade  as  the  transportation  of 
goods;  that  Congress  has  power  to  license  ves- 
sels to  sail  from  one  port  to  another  in  the 
same  State  :  and  that  this  power  implies  no 
claim  of  a  direct  power  to  regulate  the  purely 
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internal  commerce  of  a  State,  or  act  directly  on 
its  system  of  police. 

From  these  premises  it  seems  to  me  to  follow, 
as  a  corollary,  that  vessels  with  a  coasting 
license,  are  authorized  to  navigate,  for  the  pur- 
pose of  carrying  on  the  coasting  trade  in  all 
the  navigable  waters  of  the  State  in  which  the 
coasting  trade  can  exist. 

If  I  am  correct  in  these  inferences,  they  lead 
necessarily  to  the  decision  of  this  cause,  and 
then  the  objection,  that  we  ought  not  to  go  in 
advance  of  the  Supreme  Court,  is  altogether 
inapplicable.  Before  proceeding  to  apply  these 
principles,  it  is  proper  to  settle  the  meaning  of 
certain  words  and  phrases  used  in  this  contro- 
versy. What,  then,  do  we  understand  by  com- 
merce among  the  States  ?  In  what  does  the 
coasting  trade  consist  ?  And  what  is  internal 
commerce?  Do  they  interfere  with  each  other, 
or  where  is  the  boundary  that  marks  the  limit 
of  each? 

It  has  been  contended  that  commerce  among 
the  States,  means  a  voyage  from  State  to  State, 
commencing  in  a  particular  State  and  termi- 
nating, as  respects  the  authority  of  the  license, 
at  the  boundary  line  of  the  State  entered  ;  and 
that  the  subsequent  progress  of  the  vessel  is 
under  state  regulations.  If  this  were  correct, 
then  the  vessel  making  a  voyage  from  a  port  in 
one  State  to  a  port  in  another,  must  navigate 
subject  to  the  regulations  of  the  State  in  which 
she  commences  her  voyage,  until  she  touches 
the  boundary  line  of  such  State ;  and  at  the 
same  moment  when  she  leaves  the  jurisdiction 
of  the  one  State,  she  enters  the  jurisdiction  of 
the  other, and  then  navigates  subject  to  the  regu- 
lations of  the  State  she  has  thus  entered,  until 
745*]  she  completes  her*voyage.  Hence  she 
is  under  the  control  of  state  regulations  during 
her  whole  voyage,  except  perhaps  at  the  mo- 
ment of  passing  the  boundary  line.  By  this 
construction,  Congress  is  ousted  of  its  jurisdic- 
tion altogether  ;  and  that  clause  of  the  Consti- 
tution which  gives  them  power  to  regulate 
commerce  among  the  States,  becomes  a  dead 
letter.  The  Supreme  Court  says,  "commerce 
among  the  States  cannot  stop  at  the  boundary 
line  of  each  State,  but  may  be  introduced  into 
the  interior."  Again  ;  "  commerce  among  the 
States  must,  of  necessity,  be  commerce  within 
the  States."  In  the  same  opinion,  we  find  as 
full  a  definition  of  the  term  as  the  facts  of  the 
case  required,  and  beyond  that  it  was  not  neces- 
sary to  go.  Accordingly,  it  is  said,  "  compre- 
hensive as  the  word  '  among '  is,  it  may  very 
properly  be  restricted  to  that  commerce  which 
concerns  more  States  than  one."  Again;  "  the 
genius  and  character  of  the  whole  government 
seem  to  be  that  its  action  is  to  be  applied  to 
all  the  external  concerns  of  the  nation,  and  to 
those  internal  concerns  which  affect  the  States 
generally  ;  but  not  to  those  which  are  com- 
pletely within  a  particular  State,  which  do  not 
affect  other  States,  and  with  which  it  is  not 
necessary  to  interfere  for  the  purpose  of  exe- 
cuting some  of  the  general  powers  of  the  gov- 
ernment. The  completely  internal  commerce 
of  a  state,  then,  may  be  considered  as  reserved 
for  the  State  itself." 

It  is  evident,  from  these  expressions,  that 
the  Supreme  Court  was  of  opinion,  that  over  a 
part  of  the  internal  commerce  of  the  States 
Congress  has  power.  Precisely  how  far  that 
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power  extends,  it  did  not  become  necessary  to 
decide  ;  but  from  the  expressions,  completely 
internal,  exclusively  internal,  and  purely  in- 
ternal, it  is  clearly  inferrible,  that  all  that  part 
of  the  internal  commerce  of  a  State  which  is 
not  exclusively  internal,  is  subject  to  the  regu- 
lation of  Congress.  How  far,  then,  within  the 
State,  does  that  commerce  extend,  which  is  not 
completely  internal  ?  If  all  commerce,  which 
enters  the  exterior  lines  of  a  State,  is  internal, 
and  exclusively  so,  then  all  commerce  would  be 
included,  as  well  foreign  as  among  the  States, 
which  is  directly  contrary  to  the  decision,  and 
to  the  Constitution.  The  counsel  for  the  ap- 
pellants *contended,  if  a  steam  vessel  [*746 
from  another  State,with  a  coasting  license,  has 
a  right  to  enter  a  port  in  this  State,  that,  at  the 
exterior  port,  the  voyage  is  terminated  as  be- 
tween the  States,  and  that  she  cannot  proceed 
to  any.  other  place  within  the  State,  except  in 
subjection  to  the  exclusive  grant.  His  Honor, 
the  Chancellor,  decides  that  such  a  vessel  may 
proceed  to  any  port  in  this  State,  and  depart 
from  any  port  in  this  State  and  proceed  to 
another,  and  touch  at  intermediate  places;  and 
that  the  navigation  which  is  subject  to  the  state 
grant  is  that  which  takes  place  between  any 
two  points  in  this  State,  when  the  voyage  is 
not  a  continuation  of  a  passage  to  or  from 
another  State.  The  Supreme  Court  says,  "  if 
Congress  license  vessels  to  sail  from  one  port 
to  another,  in  the  same  State,  the  Act  is  sup- 
posed to  be  necessarily  incidental  to  the  power 
expressly  granted  to  Congress,  and  implies  no 
claim  of  a  direct  power  to  regulate  the  purely 
internal  commerce  of  a  State,  or  to  act  directly 
on  its  system  of  police." 

The  power  of  Congress  to  license  vessels  to 
sail  from  one  port  to  another  in  the  same 
State,  is  here  distinctly  asserted,  as  incidental 
to  the  power  directly  granted.  It  seems,  also, 
to  be,  impliedly  at  least,  admitted,  that  this  is 
a  regulation  of  commerce  within  a  State,  and 
subject  to  state  legislation.  It  is  elsewhere  as- 
serted that  the  power  to  regulate  commerce 
with  foreign  nations,  and  among  the  States,  is 
necessarily  an  exclusive  power.  From  what 
is  here  said,  it  seems  that  the  incidental  power 
to  regulate  commerce  within  the  State,  is  a 
concurrent  power  ;  and  if  so,  it  is  admitted, 
that  in  case  of  collision,  the  law  of  Congress 
must  prevail.  But  the  opinion  here  seems  to 
consider  the  purely  internal  commerce  as  not 
affected  by  the  act  of  licensing  vessels  to  sail 
from  port  to  port  within  the  State.  If  this  be 
so,  then  the  internal  commerce  over  which  the 
State  has  exclusive  control,  is  something  exist- 
ing where  coasting  vessels  cannot  come,  or 
have  no  right  to  navigate,  as  in  the  case  of  a 
ferry  within  the  State.  And  hence  it  follows, 
that  the  commerce  among  the  States,  which 
Congress  has  power  to  regulate,  either  directly 
or  incidentally,  is  that  commerce  which  may 
be  carried  on  *by  vessels  reg\ilarly  [*747 
licensed  by  the  laws  of  Congress  ;  or,  in  other 
words,  the  coasting  trade. 

This  brings  me  to  the  inquiry,  what  is  the 
coasting  trade  ?  The  answer  to  this  inquiry, 
is  to  be  found  in  the  laws  of  Congress,  the  first 
of  which  is  entitled,  "  An  Act  for  Registering 
and  Clearing  Vessels,  Regulating  the  Coasting 
Trade,  and  for  other  purposes,"  passed  Sept. 
1,  1789  ;  but  more  particularly  in  "  An  Act  for 
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Enrolling  and  Licensing  Ships  or  Vessels  to  be 
Employed  in  the  Coasting  Trade  and  Fisher- 
ies, and  for  Regulating  the  Same,"  passed  Feb. 
18,  1793.  It  cannot  be  necessary  to  enter 
into  a  minute  analysis  of  the  sections  of  this 
last  mentioned  Act ;  a  general  reference  to 
some  of  its  provisions  being  sufficient  for  my 
present  purpose. 

This  Act  contains,  in  the  1st  section,  a  pro- 
hibition to  all  vessels,  except  those  authorized 
as  is  therein  provided,  from  carrying  on  the 
coasting  trade.  The  license  then  gives  the  au- 
thority, or  the  Act  regulates  a  right  previously 
existing  (and  it  is,  in  my  judgment,  immaterial 
which,  for  the  purpose  of  deciding  this  con- 
troversy), and  particularly  specifies  the  mode 
of  carrying  on  trade  in  certain  vessels,  on  the 
coast  or  a  navigable  river,  between  districts  in 
different  States,  and  districts  in  the  same  State, 
and  different  places  in  the  same  district.  This, 
then,  is  the  definition  given  by  Congress  to  the 
term  "  the  coasting  trade."  Ch.  J.  Marshall 
so  understands  it,  when  he  says  :  "  The  coast- 
ing trade  is  a  term  well  understood.  The  law 
has  defined  it,  and  all  know  its  meaning  per- 
fectly. The  Act  describes,  with  great  minute- 
ness, the  various  operations  of  a  vessel  engaged 
in  it." 

According  to  the  definition  of  the  coasting 
trade,  as  extracted  from  the  Act  of  Congress,  of 
Feb.  18, 1793,  it  means  commercial  intercourse 
carried  on  between  different  districts  in  differ- 
ent States,  between  different  districts  in  the 
same  State,  and  between  different  places  in  the 
same  district,  on  the  sea  coast  or  on  a  navigable 
river.  Agreeably  to  this  definition,  a  voyage  in 
vessel  of  suitable  tonnage,  from  N.  Y.  to  Albany, 
is  as  much  a  coasting  voyage  as  from  Boston  to 
Plymouth  or  New  Bedford.  In  both  the  termini 
are  in  the  same  State,  and  within  the  navigable 
748*]  waters  of  the  *U.  S.,  though  in  one 
the  navigation  is  upon  a  river  ;  in  the  other  on 
the  ocean.  The  Government  of  the  U.  S.  have 
no  jurisdiction  (the  District  of  Columbia  and 
the  Territories  excepted),  where  a  State  has 
not  also  jurisdiction  for  State  purposes  ;  and  I 
can  see  nothing  in  Hie  nature  of  our  govern- 
ments which  excludes  the  authority  of  Con- 
gress from  our  navigable  rivers.  They  are 
arms  of  the  sea.  As  well  might  La.  shut  the 
mouth  of  the  Mississippi,  or  Va.  the  Chesa- 
peake, as  N.  Y.  the  Hudson.  In  corroboration 
of  this  construction,  is  the  fact  that  all  ves- 
sels employed  in  navigating  the  river  take  a 
coasting  license.  'I  am  aware  it  is  said  that 
the  license  is  given,  not  under  the  power  to 
regulate  commerce,  but  the  power  to  lay  and 
collect  taxes.  When  Congress  have  power  to 
do  the  same  act  by  virtue  of  distinct  powers, 
they  may  exercise  which  they  please  ;  and 
when  they  profess  to  act  under  the  power  to 
regulate  commerce,  as  they  do  in  this  Act, 
i  lii-re.  is  no  necessity  to  resort  to  any  other.  I 
need  not,  therefore,  inquire  whether  the 
license  does  not  more  properly  emanate  from 
the  taxing  power.  Under  whatever  power  it 
i*  i>sued,  it  proves  that  the  vessel  has  complied 
with  the  regulations  of  Congress  respecting  the 
coasting  trade,  and  is  entitled  to  all  the  privi- 
leges  01  coasting  vessels.  A  discussion  of  this 
question  is  superseded  by  an  express  adjudica- 
tion. The  language  of  the  Supreme  Court  is  : 
"  To  the  court  it  seems  very  clear,  that  the 
C'OWKK  8. 


whole  Act  on  the  subject  of  the  coasting  trade, 
according  to  those  principles  which  govern  the 
construction  of  statutes,  implies,  unequivocal- 
ly, an  authority  to  licensed  vessels  to  carry  on 
the  coasting  trade. "  Again :  "The  license  must 
be  understood  to  be  what  it  purports  to  be,  a 
legislative  authority  to  carry  on  the  coasting 
trade." 

What,  then,  is  internal  commerce  ? 

An  answer  to  this  inquiry  will  necessarily 
lead  to  some  repetition.  It  is  contended  by  the 
appellants,  and  is  decided  by  the  Chancellor, 
that  it  comprehends  all  that  navigation  where 
the  termini  of  the  voyage  are  both  within  the 
same  State.  Ch.  J.  Marshall  has  said,  that  the 
word  "  among"  may  properly  be  restricted  to 
that  commerce  *which  concerns  more  [*740 
States  than  one.  Again:  "the  enumeration 
presupposes  something  not  enumerated  ;  and 
that  something,  if  we  regard  the  language  or 
the  subject  of  the  sentence,  must  be  the  ex- 
clusively internal  commerce  of  a  State.  The 
genius  and  character  of  the  whole  government 
seem  to  be,  that  its  action  is  to  be  applied  to 
all  the  external  concerns  of  the  nation,  and  to 
those  internal  concerns  which  affect  the  States 
generally  ;  but  not  to  those  which  are  com- 
pletely within  a  particular  State,  which  do  not 
affect  other  States,  and  with  which  it  is  not 
necessary  to  interfere  for  the  purpose  of  exe- 
cuting some  of  the  general  powers  of  the  gov- 
ernment. The  completely  internal  commerce  of 
a  State,  then,  may  be  considered  as  reserved 
for  the  State  itself."  What  is  here  said,  it  must 
be  admitted,  conveys  no  definite  idea  of  what 
is  the  completely  or  exclusively  internal  com- 
merce alluded  to.  In  a  subsequent  part  of  the 
opinion,  an  explanation  is  to  be  found.  When 
speaking  of  inspection  laws,  he  observes, 
"  They  form  a  portion  of  that  immense  mass 
of  legislation  which  embraces  everything  with- 
in the  territory  of  a  State  not  surrendered  to 
the  General  Government ;  all  which  can  be 
most  advantageously  exercised  by  the  States 
themselves.  Inspection  laws,  quarantine  laws 
health  laws  of  every  description,  as  well  as 
laws  for  regulating  the  internal  commerce  of  a 
Stale,  and  those  which  respect  turnpike  roads, 
ferries,  &c. ,  are  component  parts  of  this  mass'. 
No  direct  general  power,  over  these  objects,  is 
granted  to  Congress  :  and,  consequently,  tliev 
remain  subject  to  state  legislation.  If  the  leg- 
islative power  of  the  Union  can  reach  them,  'it 
must  be  for  national  purposes  ;  it  must  be 
when  the  power  is  expressly  given  for  a  spe- 
cial purpose,  or  is.  clearly  incidental  to  some 
power  which  is  expressly  given.  It  is  obvious, 
that  the  government  of  the  Union,  in  the  exer- 
cise of  its  express  powers — that,  for  example, 
of  regulating  commerce  with  foreign  nations 
and  among  the  States — may  use  means  that 
may  also  be  employed  by  a  State,  in  the  exer- 
cise of  its  acknowledged  powers  ;  that,  for 
example,  of  regulating  commerce  within  the 
State.  If  Congress  license  vessels  to  sail  from 
one  port  to  another  in  the  same  State,  the  Act 
is  supposed  to  be  necessarily  incidental  to  the 
*power  expressly  granted  to  Congress.  [*75O 
and  implies  m>  claim  of  a  direct  power  to  regu- 
late the  purely  internal  commerce  of  a  State, 
or  to  act  directly  on  its  system  of  police." 

A  definition  of  what  Is  meant  by  internal 
commerce,  appears,  in  part,  by  the  above  ex- 
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tract  from  the  opinion  of  the  Supreme  Court. 
To  extend  it  to  all  its  various  subjects,  would 
here  be  entirely  useless.  The  object  of  the 
present  inquiry  is  completely  answered,  by 
showing  what  is  not  that  purely  internal  com- 
merce spoken  of  as  exclusively  subject  to  state 
legislation  :  and  I  trust  I  have  already  shown 
that  the  navigation  of  the  Hudson,  a  public 
navigable  river,  is  not  included  in  such  in- 
ternal commerce  ;  but  that  it  composes  a  part 
of  the  coasting  trade,  and  is.  therefore,  subject 
to  the  regulation  and  control  of  Congress. 

In  my  judgment,  then,  the  case  01  Gibbons 
v.  Oyden  decides  that  the  commerce  subject  to 
the  control  of  Congress  is  the  coasting  trade, 
which  includes  the  transportation  of  passen- 
gers. That  the  coasting  trade  may  lawfully  be 
carried  on  by  licensed  vessels,  in  all  the  navi- 
gable waters  of  the  U.  S.,  including  all  rivers 
approachable  from  the  coasts.  If  this  be  so, 
then  The  Olive  Branch  was  engaged  in  a  law- 
ful trade,  and  had  a  perfect  right  to  the  nav- 
gation  of  the  Hudson.  I  will,  therefore,  de- 
tain the  court  but  a  moment,  while  I  add  a  few 
general  remarks. 

Much  difference  of  opinion  exists,  on  the 
question  of  construction  to  be  given  to  the  Con- 
stitution of  the  U.  S. ;  some  contending  that  it 
should  receive  a  liberal  construction,  and  others 
that  it  should  be  construed  strictly.  In  my 
judgment,  it  should  be  so  construed  as  best  to 
promote  the  great  objects  for  which  it  was 
made.  This  end  will  be  best  answered  by 
avoiding  either  extreme  of  the  rules  of  con- 
struction, and  keeping  steadily  in  view  the 
purposes  for  which  the  government  was  insti- 
tuted, "to  form  a  more  perfect  union,  estab- 
lish justice,  insure  domestic  tranquility,  pro- 
vide for  the  common  defense,  promote  the 
general  welfare,  and  secure  the  blessings  of 
liberty."  Under  the  Articles  of  Confederation, 
the  States  were  sovereign  and  independent — 
too  much  so  for  the  mutual  safety  and  pros- 
perity of  the  whole.  The  States,  therefore,  in 
adopting  the  Federal  Constitution,  parted  with 
751*]  *a  portion  of  their  individual  sover- 
eignty*, in  order  to  give  the  head  of  the  confed- 
eracy stronger  powers,  by  which  to  draw  closer 
together  the  different  parts  of  this  widely  ex- 
tended government.  Before  that  time,  the 
several  States  imposed  what  duties  they  pleased 
not  inconsistent  with  public  treaties,  and  were 
perfectly  sovereign  and  independent,  as  to  reg- 
ulating all  other  commerce  within  their  re- 
spective limits,  subject  to  one  restriction  only, 
to  wit :  that  the  people  of  other  States  should 
enjoy  therein  all  the  privileges  of  trade  and 
commerce,  subject  to  the  same  duties,  &c.,  as 
the  inhabitants  of  such  State,  provided  such 
restrictions  did  not  prevent  the  removal  of 
property  to  another  State,  of  which  the  owner 
should  be  an  inhabitant,  and  that  no  duties 
should  be  laid  on  property  of  the  U.  S.,  or 
either  of  them. 

This  power  of  regulating  commerce  led  to 
many  difficulties  and  embarrassments,  as  we 
learn  from  the  history  of  the  times ;  and  to 
prevent  a  recurrence  of  those  commercial  dif- 
ficulties, was  one  great  and  leading  induce- 
ment to  the  adoption  of  the  present  Constitu- 
tion. Any  power,  therefore,  given  to  Con- 
gress, short  of  the  power  to  regulate  that  com- 
merce to  which  the  people  of  the  U.  S.  had 
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access,  would  not  have  secured  the  object  so 
desirable  to  be  attained  :  and  it  never  could 
have  been  intended  that,  within  the  territory 
of  a  particular  State,  Congress  should  define 
the  rights  and  privileges  of  citizens  of  other 
States,  while  the  State  Legislature  should  de- 
fine the  rights  and  privileges  of  its  own  citi- 
zens, in  relation  to  the  same  subject.  The 
framers  of  the  Constitution  never  supposed 
that  they  were  splitting  the  jurisdiction  over 
the  subject,  and  leaving  it  liable  to  most  of 
the  difficulties  which  previously  existed.  If 
the  several  States  may  still  regulate  commerce, 
within  the  limits  of  their  States,  to  the  exclu- 
sion of  Congress,  there  is  nothing  left  for  Con- 
gress to  act  upon.  If  the  power  of  Congress 
is  limited  to  voyages  commencing  in  one  State 
and  terminating  in  another,  then  its  jurisdic- 
tion is  much  abridged,  and  much  of  the  Act 
Regulating  the  Coasting  Trade  should  be  re- 
pealed. 

*To  show  the  understanding  of  those  [*752 
who  framed  and  adopted  the  Constitution,  we 
have  only  to  look  at  the  Acts  of  Congress  im- 
mediately consequent  upon  its  adoption.  And 
we  find  that  at  the  first  session  of  the  first  Con- 
gress, one  of  the  first  Acts  passed,  is  "  An  Act 
for  Registering  and  Clearing  Vessels,  Regulat- 
ing the  Coasting  Trade,  and  for  other  pur- 
poses," passed  Sept.  1,  1789,  containing  sub- 
stantially the  provisions  of  the  Act  of  1793. 
By  this  Act,  licensed  vessels  are  authorized  to 
trade  from  district  to  district.  By  what  au- 
thority did  Congress  undertake  to  regulate  the 
coasting  trade?  The  coasting  trade  is  a  term 
not  found  in  the  Constitution.  It  need  not  be 
contended  to  be  the  execution  of  the  power  to 
collect  taxes,  &c. ;  for  it  has  been  decided  to 
have  been  an  execution  of  the  power  to  regu- 
late commerce.  What  commerce?  Surely  not 
foreign  commerce,  nor  among  the  Indian  tribes? 
It  must  mean,  then,  "commerce  among  the 
several  States."  Congress,  then,  passed  the 
Act  Regulating  the  Coasting  Trade,  under  the 
power  to  regulate  commerce  among  the  several 
States.  This  was  a  contemporaneous  exposi- 
tion of  the  Constitution  with  which  all  were 
satisfied  ;  and  it  was  not  then  thought  that 
state  boundaries  had  any  effect  or  influence 
upon  this  kind  of  navigation.  It  was  not  then 
thought  that  the  coasting  trade,  or  commerce 
among  the  States,  must  consist  of  voyages 
from  State  to  State  only  ;  that  was  the  discov- 
ery of  later  times.  It  was  then  thought  that 
commerce  among  the  States  meant  among  the 
people  of  the  States  ;  that  this  commerce  was 
internal  as  related  to  the  Government  of  the 
U.  S.  and  its  citizens,  and  as  contradistin- 
guished from  foreign  commerce.  It  was  at 
that  time  supposed  that  the  Constitution  in- 
tended to  guaranty  to  U  e  citizens  of  the  whole 
U.  S.  an  equality  of  ;ommercial  rights  and 
privileges.  Hence  the  /estriction  on  Congress, 
that  "  no  preference  si  all  be  given  by  any  reg- 
ulation of  commerce  <  r  revenue  to  the  ports 
of  one  Stnte  over  thos.j  of  another;"  and  hence, 
also,  the  subsequent  j  revision,  that  "  the  citi- 
zens of  .each  State  shf  11  be  entitled  to  all  the 
privileges  and  immunities  of  citizens  in  the 
several  States."  The  framers  of  the  Constitu- 
tion though  it  unnecessary  to  declare  the  con- 
verse of  the  *last  provision,  to  wit :  [*753 
that  tht.  citi7.cn»  of  each  State  shall  be  entitled 
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-within  their  own  State,  to  all  the  privileges 
.and  immunities  which  citizens  of  other  States 
-enjoy  within  such  State. 

How  is  this  fact  under  the  principle  con- 
tended for  by  the  appellants?  Citizens  of  other 
States,  coming  from  a  port  in  their  own  State, 
have  a  right  to  navigate  freely  with  their  steam- 
boats, in  our  waters  and  from  port  to  port, 
while  our  own  citizens  are  excluded  from  such 
navigation  from  port  to  port,  unless  the  voyage 
extends  out  of  the  State.  I  mention  this  as  an 
inconsistency  growing  out  of  the  construction 
•contended  for.  One  leading  object  of  the  Con- 
stitution was  to  secure  an  equality  of  commer- 
cial rights  to  the  citizens  of  the  General  Gov- 
ernment, in  whatever  State  they  might  reside. 
We  ought  not  to  forget  that  we  are  the  citi- 
zens of  two  distinct,  yet  connected  govern- 
ments. Each  has  its  proper  sphere  of  action. 
The  powers  given  to  the  General  Govern- 
ment are  to  be  first  satisfied.  Some  of  these 
powers  are  exclusive,  and  some  concurrent ; 
but  when  concurrent,  the  provisions  of  the 
•General  Government  are  paramount.  Whether 
powers  are  exclusive  or  concurrent,  is  to  be 
•determined  more  by  the  nature  of  the  power 
itself,  than  by  the  phraseology  of  the  Consti- 
tution. Under  the  old  Confederation,  the  States 
retained  the  character  of  independent  and  sov- 
«reign  States  ;  under  the  present  Constitution, 
for  certain  specified  purposes,  the  distinction 
of  States  is  partially  lost,  and  we  become  a 
single,  consolidated  government.  It  is  in  this 
character  that  Congress  executes  its  powers  ; 
.and  having,  in  this  character,  power  to  regu- 
late commerce  among  the  States,  that  power 
must  necessarily  reach  the  subject  where  it 
exists  ;  and  so  far  as  navigation  is  concerned, 
it  exists  where  the  coasting  trade  exists,  and  is, 
therefore.subject  to  the  regulations  of  Congress. 

We  are  told  that  there  is  great  danger  of  en- 
croachment by  the  General  Government,  and 
that  the  state  governments  will  be  swallowed 
up  by  it ;  and  therefore  that  the  state  laws 
should  be  supported.  My  answer  is,  if  such 
danger  exists,  the  States  should  not  provoke  a 
termination  of  their  existence,  by  encroach- 
754*]  ments  *on  their  part ;  nor  should  they 
submit  to  usurpation.  There  is  no  difficulty 
in  harmonizing,  if  each  government  will  be 
content  with  the  powers  possessed  by  it.  But 
why  should  we  more  apprehend  an  abuse  of 
power,  or  an  act  of  usurpation,  by  the  general 
than  by  the  state  governments  ?  Both  are  con- 
stituted by  the  representatives  of  the  people. 
y  member  of  the  National  Legislature  is  a 
citizen  of  some  State,  and  of  course  feels  his 
state  partialities  and  perhaps  jealousies  ;  and 
should  be  presumed,  in  the  absence  of  proof 
to  the  contrary,  equally  jealous  of  the  rights 
of  his  constituents,  as  the  members  of  our 
•State  Legislatures.  I  am  fully  sensible  of  the 
propriety  of  preserving  the  state  governments, 
with  all  their  rights  and  powers  ;  out  this  is  by 
no  means  inconsistent  with  conceding  to  the 
General  Government  its  appropriate  powers. 

We  were  cautioned  upon  the  argument,  to 
beware  how  we  admit  the  authority  of  Con- 
gress to  regulate  navigation  within  the  waters 
<>f  the  Hudson,  as  we  should  thereby  abandon 
the  right  to  license  ferries  and  receive  tolls  on 
our  canals.  The  Supreme  Court  expressly 
disavows  any  authority  in  Congress  to  inter- 
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fere  with  the  purely  internal  commerce  or 
police  of  a  State.  Ferries  may  be  subject  to 
the  Acts  of  Congress,  so  far  as  they  are  used 
for  carrying  on  the  coasting  trade  ;  but  those 
•ferries  which  are  the  subjects  of  state  grant,  if 
they  can  be  called  commercial  regulations  at 
all,  belong  clearly  to  the  internal  commerce  of 
the  States.  We  are  told  that  the  grant  to  the 
plaintiffs  is  only  a  ferry  from  Albany  to  N.Y. 
If  the  exclusive  grant  be  really  a  right  of  ferry, 
the  plaintiffs  may  occupy  with  their  boats 
every  ferry  in  the  State,  and  thus  destroy  the 
rights  of  all  others.  But  there  is  no  pretense 
for  denominating  their  grant  a  ferrv.  To 
speak  of  a  ferry  from  N.  Y.  to  Albany,  is  as 
great  an  abuse  of  terms,  as  to  talk  of  a  ferry 
from  New  Orleans  to  St.  Louis  or  Pittsburgh, 
or  even  from  N.  Y.  to  Liverpool.  Those  fer- 
ries over  which  the  State  exercises  its  appro- 
priate authority,  are  not  connected  with  the 
coasting  trade  ;  they  are  not,  in  the  constitu- 
tional sense,  commercial  regulations.  But  if 
they  were,  they  belong  to  that  exclusively  in- 
ternal commerce  over  which  Congress  has  no 
control.  Our  right  to*regulate  naviga-  [*755 
tion  upon  our  canals  rests  upon  a  still  firmer 
basis.  They  are  no  part  of  the  navigable  waters 
of  the  U.  S.,  within  the  Act  Regulating  the 
Coasting  Trade,  or  the  Constitution.  Congress 
may,  indeed,  under  the  taxing  power,  impose 
taxes  upon  canal  boats,  as  they  may  upon 
every  species  of  property  within  the'States  ; 
but  that  gives  them  no  direct  power  to  regu- 
late the  navigation  upon  our  canals,  or  upon 
our  inland  lakes  and  rivers.  The  authority  of 
Congress  to  regulate  navigation  is  confined  to 
our  coasts,  bays  and  navigable  rivers. 

If  I  am  correct  in  the  views  which  I  have 
taken  of  this  subject,  an  injunction  cannot  be 
granted,  whether  the  respondent  carried  on 
what  has  been  denominated  a  fraudulent  inter- 
course with  N.  J.  or  not.  I  forbear,  there- 
fore, an  examination  of  that  part  of  the  decree 
of  His  Honor,  the  Chancellor,  which  relates  to 
such  intercourse. 

But  even  if  the  conclusions  which  I  have 
drawn  from  established  premises,  be  not  ad- 
mitted as  absolutely  correct  and  conclusive,  is 
there  no  doubt  on  the  subject  ?  After  the  high- 
est judicial  tribunal  in  our  country  has  said 
that  "so  much  of  the  several  laws  of  the  State 
of  N.  Y.  as  prohibits  vessels  licensed  according 
to  the  laws  of  the  U.  S.,  from  navigating  the 
waters  of  the  State  of  N.  Y.  by  means  of  fire 
or  steam,  is  repugnant  to  the  said  Constitution 
and  void,"  can  it  be  pretended  that  the  claim 
of  the  appellants  is  no  longer  doubtful  ?  The 
plea  in  the  case  of  Gibbons  v.  Ogden  distinctly 
asserted  the  right  to  navigate  between  differ- 
ent places  in  the  same  State.  This  was  part 
of  the  issue  ;  yet  the  court  broadly  assert  the 
right  of  licensed  vessels  "to  navigate  the 
waters  of  the  U.  S.  by  steam  or  otherwise,  for 
the  purpose  of  carrying  on  the  coasting  trade, 
any  law  of  the  State  of  N.  Y.  to  the  contrary 
notwithstanding."  In  Livingston  v.  Van  In- 
gen,  the  late  Chancellor  Kent  says,  "injunc- 
tions are  always  granted  to  secure  the  enjoy- 
ment of  statute  privileges,  of  which  the  party 
is  in  the  actual  possession,  unless  the  right  be 
doubtful."  This  is  undoubtedly  the  correct 
rule,  and  the  true  result  of  an  examination  of 
the  adjudged  cases. 


756 


COURT  OF  ERRORS,  STATE  OF  NEW  YORK. 


1825- 


756*]  *If  anything  were  wanting,  in  addi- 
tion to  the  express  and  unequivocal  language 
of  the  Supreme  Court  of  the  U.  S.,  to  show 
that  the  appellants  have  not  a  clear  right,  free 
from  doubt,  it  is  found  in  the  peculiar  situation- 
in  which  an  injunction  will  place  the  citizens 
of  this  State.  They  are  f  or biddjen  rights,  which 
are  open  to,  and  may  be  enjoyed  freely  by  all 
the  world  beside.  If  the  in  junction  is  granted 
it  cannot  secure  to  the  appellants  their  mo- 
nopoly. The  citizens  of  other  States  with 
their  steamboats,  have  full  right  to  navigate 
our  waters  and  carry  on  a  profitable  business, 
commencing  or  terminating  their  voyage  in 
their  own  State  ;  while  our  own  citizens  must 
stand  with  their  arms  folded  and  look  on,  un- 
less they,  too,  terminate  their  voyages  without 
the  State.  If  this  deplorable  state  of  things 
necessarily  results  from  the  Constitution  and 
laws  of  our  country,  it  must  be  submitted  to, 
with  what  grace  we  can  ;  but  is  it  not  a  pow- 
erful argument  to  prove  that  the  reasoning, 
which  leads  to  such  a  result,  is  unsound  ? 
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For  these  reasons,  I  am  of  opinion  that  an- 
injunction  ought  not  to  be  granted  ;  and  that 
that  part  of  the  decree  of  His  Honor,  the 
Chancellor,  refusing  an  injunction,  be  affirmed. 

Bowman,  Brayton,  Burrows,  Burt,  Clark, 
Cramer,  Dudley,  Earll,  EUsworth,  Gardiner, 
Keyes,  Lefferts,  Lynde,  MaUory,  McCatt,  Mcln- 
tyre,  Morgan,  Redfield,  Ward,  Wooster,  Wright, 
Senators,  concurred. 

OGDEN.  Senator,  gave  no  opinion. 

A  majority  of  the  Court  concurring  with  the 
Chief  Justice,  it  was  thereupon  ordered,  ad- 
judged and  decreed  that  that  part  of  the  de- 
cree of  His  Honor,  the  Chancellor,  appealed 
from,  be  affirmed,  with  costs,  &c. 

For  affirmance,  22  ;  for  reversal,  9. 

Affirming— Hopk.,  144. 

Cited  in— 1  Wend.,  560 ;  12  Wend.,  317 :  15  Wend... 
131 ;  4  Den.,  479 ;  27  N.  Y.,  445 ;  2  Sandf.,  398 ;  69  111., 
102 ;  30  Am.  Dec.,  40. 
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COMPTON  t>.  JONES. 

Assignment  of  Specialty — Promise  to  Pay  As- 
signee— AssumpsU  by  Assignee,  on  Promise. 

A  promise  to  pay  the  assignee  of  a  chose  in  action, 
entitles  him  to  sue  in  his  own  name,  in  assumpsit , 
though  the  contract  assigned  be  a  specialty. 

ON  demurrer.  The  declaration  was  in  as- 
sumpsit. The  1st  count  stated,  that  Feb.  4, 
1823,  the  defendant  made,  &c,,  his  certain 
deed,  &c.,  dated,  &c.,  and  delivered  the  same 
to  one  8.  T.  Wood,  by  which  he,  for  value  re- 
ceived promised  to  pay  Wood,  or  bearer,  $500, 
in  four  equal  annual  installments  from  the 
date;  that  Wood  afterwards,  &c.,  for  a  valuable 
consideration  to  him  (Wood)  paid,  assigned 
and  transferred  the  deed,  &c.,  to  the  plaint- 
iff, thereby  constituted  him  the  bearer  thereof, 
and  authorized  and  directed  him  to  demand 
and  receive  of  the  defendant  the  contents  of 
the  deed,  &c.,  for  his  own  benefit ;  that  after- 
wards, and  before  the  payment,  &c.,  the  plaint- 
iff gave  notice  to  the  defendant  of  the  assign- 
ment, &c. ;  that,  in  consideration  of  the  prem- 
ises, afterwards,  &c.,  in  consideration  that  the 
plaintiff  would  accept  and  agree  to  the  defend- 
ant's promise  in  the  declaration  after  men- 
tioned, the  defendant  promised  the  plaintiff  to 
pay  him  the  money  mentioned  in  the  deed,  aver- 
ring that  $250  had  become  due  before  the  com- 
mencement of  the  suit. 
14*J  *Qeneral  demurrer  and  joinder. 

Mr.  C.  M.  Lee,  in  support  of  the  demurrer, 
relied  on  what  this  court  said  in  Andrews  v. 
Montgomery,  19  Johns.,  162,  165  viz.:  that  as- 
mmptit  cannot  be  supported  where  there  has 
been  an  express  contract,  under  seal  ;  but  the 
partv  must  proceed  in  debt  or  covenant. 

Mr.  Z.  A.  Leland,  contra,  cited  Fenner  v. 
Meare*,  2  Bl.,  1269,  and  Cowen's  Treatise,  85. 

SAVAGE,  Ch.  J.,  remarked  that  what  was 
said  by  the  court  in  the  authority  cited  by  the 
defendant's  counsel,  was  intended  of  a  case 
where  the  action  was  brought  by  the  party  to 
the  specialty.  And  the  whole  Court  were  clear 
that  the  action  was  sustainable,  being  on  a 
promise  to  the  assignee. 

Judgment  for  the  plaintiff. 

Cited  in-5  Wend.,  203,  349;  9  Wend.,  318;  3  Hill, 
»:  «7  N.  Y.,  175;  2  Barb.,  351;  23  Am.  Rep.,  109  <« 
N.  Y.,  182). 
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SHATTUCK  v.  CHAMBERLIN. 

Practice — Offer  of  Costs  Should  be  to  Attorney. 

An  offer  of  costs,  on  stipulating  to  try  a  cause, 
should  be  made  to  the  defendant's  attorney,  not  to 
his  counsel. 

'PHIS  cause  being  at  issue,  the  plaintiff  no- 
I.  ticed  it  for  trial ;  but  neglecting  to  bring  it 
on  at  the  circuit,  his  attorney  tendered  a  stip- 
ulation to  try  at  the  next  circuit,  to  the  coun- 
sel for  the  defendant,  and  offered  to  pay  the 
costs ;  notwithstanding  which, 

Mr.  Z.  A.  Leland  now  moved  for  judgment 
as  in  cases  of  nonsuit,  on  the  ground  that  the 
offer  to  pay  costs  should  have  been  made  to  the 
attorney. 

Mr.   W.  M.  Olwer.  contra. 

Curia.  The  offer  to  pay  costs  was  insuf- 
ficient, as  being  made  to  the  defendant's  coun- 
sel. It  should  have  been  to  the  attorney.  He, 
alone,  is  in  general  able  to  know  the  amount  of 
the  costs,  and  authorized  to  receive  them.  The 
motion  must  be  granted,  unless  the  plaintiff 
stipulate. 

Rule  accordingly. 
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Action  for  Malicious  Prosecution —  Venue. 

In  an  action  for  a  malicious  prosecution  in  a 
neighboring  State.the  plaintiff  may  lay  his  venue  in 
any  county  of  this  State,  and  retain  it  there,  on  stip- 
ulating to  give  material  evidence  arising  In  the 
county  where  it  is  laid,  though  the  defendant  have 
a  greater  number  of  witnesses  residing  in  the  coun- 
ty, to  which  he  moves  to  change  the  venue. 

And  this,  too,  though  the  cause  of  action  in  an- 
other count,  in  trover,  in  the  same  declaration, 
arose  in  the  county  to  which  he  moves  to  change 
the  venue. 

TITR.  P.  S.  PARKER  moved  to  change  the 
1TJL  venue  from  the  County  of  Chenango  to  the 
County  of  Steuben.  He  read  an  affidavit  of 
the  defendant,  stating  that  the  declaration  con- 
sisted of  two  counts — the  first  in  trover — the 
second  for  a  malicious  prosecution.  That  the 
cause  of  action  in  the  first  count  arose  in  the 
County  of  Steuben,  &c.,  and  that  in  the  second 
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count  in  the  State  of  Pa. ,  &c.  That  the  defend- 
ant had  12  witnesses  residing  in  Steuben,  &c. 

Mr.  J.  Platt,  contra,  would  not  enter  the  lists 
as  to  the  number  of  witnesses  ;  but  though  the 
cause  of  action  in  the  first  count  arose  in  Steu- 
ben,  that  in  the  second  arose  in  Pa.  Being  for 
a  malicious  prosecution,  and  sounding  in  tort, 
it  did  not  come  within  the  rule  that  the  num- 
ber of  witnesses  is  to  control ;  but  had  the 
cause  of  action  arisen  in  Chenango,  the  plaint- 
iff might  have  retained  the  venue  by  stipulat- 
ing to  give  material  evidence  arising  in  that 
county. 

He  submitted,  whether  it  was  not  the  same 
thing  here.  The  cause  of  action  arose,  it  is 
true  in  Pa. ;  but  this  entitles  the  plaintiff  to 
lay  his  venue  in  any  county  in  the  State,  and 
to  retain  it,  upon  the  fiction  that  the  cause  of 
action  arose  there,  provided  he  will  stipulate. 
This  stipulation  will  be  satisfied  by  proof  that 
the  cause  of  action  arose  in  a  foreign  country. 
Gerard  v.  DeRobeck,  1  H.  Bl.,  280. 

Curia.  Retain  your  venue,  on  stipulating 
to  give  material  evidence  arising  in  the  County 
of  Chenango, 

Mr.  Platt  expressing  his  willingness  to  do 
this, 

Rule  accordingly. 


16*]    *JACKSON,  ex  dem.  PRINDLE, 

LYT'LE. 

Ejectment — Leave  to  Enter  into  Consent  Rule — 


To  obtain  leave  to  enter  into  the  contest  rule  spe- 
cially, the  defendant  in  ejectment  must  apply  to  the 
court,  and  is,  therefore,  entitled  to  have  the  costs  of 
such  application  taxed  in  his  final  bill  of  costs,  if  he 
be  successful. 

So  if  the  plaintiff  discontinue. 

MR.  S.  STEVENS  moved  for  a  relaxation 
of  costs.  The  plaintiff  having  discon- 
tinued this  suit,  on  payment  of  costs,  the  de- 
fendant's attorneys  included  in  the  bill  the  costs 
of  making  a  motion  for  leave  to  enter  into  the 
consent  rule  specially,  at  the  last  February 
Term  of  this  court,  amounting  to  $9.32.  These 
costs  were  objected  to  by  the  plaintiff's  attor- 
neys, on  the  taxation,  but  were  taxed  by  the 
commissioners . 

The  attorneys  for  the  parties  now  submitted 
whether  the  defendant  is  entitled  to  these  costs. 
They  stipulated  that  the  facts  reported  in  S. 
C. ,  2  Cow. ,  442,  be  taken  as  a  part  of  this  case 
(without  affidavit) ;  by  which  it  appears  that 
the  application  to  enter  into  the  consent  rule 
was  granted  without  costs. 

Mr.  J.  Wttlard,  contra,  said  the  court  having 
decided,  in  the  case  cited,  that  the  entering 
into  a  consent  rule  was  not  a  matter  of  course, 
and  the  plaintiff  having  refused  to  do  it,  with- 
out an  application  to  the  court,  the  costs  of  the 
motion  should  abide  the  event. 

In  the  case  of  a  necessary  application  to  the 
court,  in  the  progress  of  a  cause,  when  the 
course  and  practice  of  the  court  is  not  to  en- 
force payment  of  the  costs  by  attachment,  they 
abide  the  event. 

Thus,  the  costs  of  a  motion  for  a  reference, 
for  a  commission,  for  a  rule  to  change  the  ven- 
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ue,  of  motions  in  real  actions,  motions  for  at- 
tachment against  the  sheriff,  &c.,  where  costs 
are  not  awarded  by  the  rule,  make  a  part  of  the 
general  costs  of  the  action,  and  abide  the  event 
of  the  suit. 

The  defendant  did  not  come  to  ask  a  favor, 
nor  to  be  relieved  from  a  rule  obtained  against 
him.  The  application  was  in  the  ordinary 
course  of  the  cause. 

*Mr.S.  Stevens,  in  reply.  The  costs  [*17 
objected  to  are  those  of  the  motion — not  of  the 
consent  rule.  Had  the  affidavit  presented  to 
the  plaintiff's  attorneys  been  sufficient,  it  is 
evident,  from  the  case  reported  in  2  Cow.,  that 
costs  would  have  been  given.  The  court  say 
the  consent  rule  cannot  be  made  special  as  a 
matter  of  course,  but  should  be  on  application 
to  the  court;  especially  where  the  affidavit  is 
so  general  and  loose  as  the  one  which  was 
served  on  the  plaintiff's  attorneys.  It  was, 
then,  the  fault  of  the  defendant's  attorneys 
that  they  did  not  obtain  costs,  which  must  be 
considered  as  finally  denied  by  that  motion. 
In  the  case  of  motions  to  change  the  venue,  for 
a  reference,  for  a  commission, &c.,  no  costs  are 
given,  one  way  or  the  other:  and  they  stand 
on  the  same  footing  with  any  other  ordinary 
step  in  the  cause. 

Curia.  We  think  the  case  not  distinguish- 
able, in  principle,  from  the  ordinary  one  of 
allowing,  in  the  final  taxation,  the  costs  of 
motions  to  change  the  venue,  to  refer  the 
cause,  or  for  a  commission.  If  the  party  in- 
curring these  costs  succeed,  he  recovers  them 
as  a  part  of  the  general  costs  in  the  cause, 
upon  the  ground  that  it  is  necessary  to  move 
the  court.  It  is  so  in  this  case.  The  defend- 
ant must  apply  to  the  court  for  leave  to  enter 
into  a  special  consent  rule.  Had  he  been  suc- 
cessful upon  a  trial,  these  costs  would,  there- 
fore, be  allowed;  and  a  discontinuance  of  the 
suit  is  the  same  in  principle  as  to  this  question. 

Rule  accordingly. 


ROSE  v.  SMITH  AND  DAVIS. 

Misconduct  of  Jury  in  Justice  Court — Assign- 
able as  Error  in  Fact — -Practice. 

Misconduct  of  a  Jury  in  a  justice's  court,  proper- 
ly assignable  as  error  in  fact,  and  if  found,  the 
course  is  to  move  court  specially  for  judgment  of 
reversal,  on  producing  the  posted.  &o. 

That  spirituous;liquor8  was  circulated  among  the 
jury,  while  sitting  as  such,  even  though  by  consent, 
is  cause  for  reversing  the  judgment. 

ON  certiorari  to  a  justice's  court,  the  affidavit 
upon  which  the  certiorari  was  founded, 
charged  misconduct  in  the  jury,  *in  [*18 
drinking  spirituous  liquor.  To  this  part  of  the 
affidavit  the  justice  returned  that  he  knew 
nothing  of  the  fact.  Whereupon,  the  plaint- 
iff assigned  for  error,  specially,  that  while  the 
jury  were  sitting  together  at  the  trial,  they 
drank  of  spirituous  liquor,  conveyed  to  them 
by  the  defendants,  without  the  knowledge  of 
the  plaintiff;  that  one  of  them  became  intoxi- 
cated. And  upon  issue,  the  jury  at  the  circuit 
found  that  spiritous  liquor  was  circulated 
among  the  jury  in  the  justice's  court,  while 
sitting  as  such;  that  one  of  the  jurors,  in  the 
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justice's  court,  was  disguised  with  liquor, 
given  to  him  during  the  trial;  and  that,  during 
the  trial,  the  plaintiff  in  error  objected  to  the 
circulation  of  a  liquor  among  the  jurors,  while 
sitting. 

A  motion  was  now  made  for  judgment  of 
reversal,  upon  producing  the  N.  P.  record, 
with  the  posted  and  copy  of  the  minutes  of  the 
circuit,  &c.  And  Kellogg  v.  Wilder,  15  Johns., 
455,  was  cited,  to  show  that  there  was  suffi- 
cient cause,  upon  the  finding  of  the  jury,  for 
reversing  the  judgment.  Harvey  v.  Rickett, 
Id.,  87,  was  also  cited,  to  show  that  the  mis- 
conduct should  be  taken  advantage  of  by  as- 
signment of  error  in  fact;  and  Brown  v.  Lerow, 
2  Cow.,  525,  to  show  that  judgment,  in  this 
case,  is  not  of  course,  but  should  be  on  special 
motion. 

For  the  defendants  in  error  it  was  insisted 
that  the  verdict  was  substantially  for  the  de- 
fendant, to  whom  the  postea  should  be  deliv- 
ered. The  assignment  of  errors  alleged  that 
the  liquor  was  furnished  by  the  defendants. 
This  is  not  verified  by  the  verdict.  Without 
it  the  judgment  should  not  be  reversed.  It  is 
a  material  allegation  that  the  defendants  found 
the  liquor.  Bac.  Abr.,  Verdict,  O,  pi.  23,  31; 
2  Rol.  Abr.,  707,  pi.  49;  Smith  v.  Thompson, 
1  Cow.,  221,  and  the  note  to  that  case,  where 
all  the  cases  are  collected,  as  to  the  misbehavior 
of  jurors. 

Should  the  court  render  judgment  for  the 
plaintiff,  it  would  present  a  novel  case;  one 
not  found  in  all  the  books;  a  case  where  either 
party  may  set  aside  a  judgment,  on  error,  for 
the  same  cause.  In  this  case,  if  the  plaintiff 
can  reverse  the  judgment,  the  defendants  may 
do  the  same;  for  neither  party  is  in  fault. 
19*]  *The  assignment  is,  that  one  of  the 
jurors  was  intoxicated;  the  finding,  that  he 
was  disguised,  which  is  not  according  to  the 
issue.  It  is  indefinite,  and  unworthy  of  legal 
notice. 

Mr.  H.  Lathrop,  for  the  plaintiff  in  error. 

Mr.  J.  Brackett,  for  the  defendants  in  error. 

Curia.  This  matter  comes  properly  before 
us  by  an  assignment  of  error  in  fact,  issue  and 
verdict;  upon  which  the  application  for  judg- 
ment should  be  special.  The  circulation  of 
spirituous  liquor  among  the  jury  was,  of  itself, 
fatal,  on  error;  and  we  have  decided,  that  even 
-consent  of  parties  will  not  cure  it.  The  mat- 
ter really  to  be  tried,  then,  was  not  whether 
the  circulation  of  the  liquor  was  procured  or 
•consented  to  by  the  defendants,  but  whether 
such  a  thing  took  place  for  any  cause,  no  mat- 
ter what.  In  an  inferior  court,  it  is  impossi- 
ble to  correct  this  practice  by  moving  for  a 
new  trial,  as  may  be  done  in  a  court  of  record. 
To  avoid  the  evil  of  intoxication,  effectually, 
it  has,  therefore,  been  thought  necessary  to 
interfere,  and  set  aside  the  judgment,  wherever 
on  error,  it  appears  that  spirituous  liquor  has 
circulated  among  the  jury.  The  present  is  a 
flagrant  case.  Not  only  was  liquor  freely  cir- 
culated, but  one  of  the  jury  was.  in  the  lan- 
guage of  the  verdict,  disguised  with  liquor. 

Judgment  reversed. 

Cited  in-1  Hill,  209:  2  Hill.  393:  15  Ilnrb.,  49;  82 
Barb.,  617;  7  How.  Pr.,  69. 

3ee— 7  Am.  Rep.,  306  (27  Iowa,  494) ;  30  Am.  Rep., 
405  (48  Iowa,  536). 
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Action  of  Covenant  in  C.  P. — Judgment  for  De- 
fendant— Subsequent  Action  in  Supreme  Court 
on  Same  Instilment  for  Same  and  Additional 
Breaches — Proceedings  Stayed,  till  Costs  of 
First  Action  Paid. 

The  plaintiff  sued  in  the  C.  P.  in  an  action  of  cov- 
enant; and  judgment  being1  against  him,  on  demur- 
rer to  the  declaration,  upon  certain  breaches,  he 
sued  in  the  Supreme  Court,  upon  the  same  covenant, 
for  the  same  breaches,  and  others;  though  the  latter 
accrued  after  the  action  in  the  C.  P.  commenced; 
yet,  held,  the  same  cause  of  action  as  the  first,  and 
proceedings  stayed  till  costs  of  first  action  paid. 

rPHE  plaintiff  had  sued  the  defendant,  in 
J-  covenant,  in  the  C.  P.  of  Saratoga  Co., 
upon  articles  of  agreement,  ^assigning  [*2O 
certain  breaches.  Upon  demurrer  to  the  dec- 
laration, the  C.  P.  gave  judgment  against  the 
plaintiff,  with  leave  to  amend  on  payment  of 
costs;  which  he  did  not  do,  but  sued  for  the 
same  breaches  here ;  assigning  also  a  further 
breach,  which  the  plaintiff's  attorney  swore 
had  happened  after  the  commencement  of  the 
suit  in  the  C.  P.,  and  of  which  he  could  not, 
therefore,  avail  himself  in  the  first  suit.  The 
costs  of  the  first  suit  not  having  been  paid,  it 
was  now  moved  to  stay  proceedings  here  till 
the  plaintiffs  should  pay  the  costs  of  the  suit 
in  the  C.  P. 

Mr.  W.  L.  F.  Warren,  for  the  motion. 

Mr.  P.  H.  M'Omber,  contra. 

Curia.  The  first  action  was  on  the  same  in- 
strument as  the  present,  which  also  includes 
the  same  cause  of  action  as  the  first.  The  ad- 
dition of  another  cause  of  action  does  not  so 
materially  change  the  ground  as  to  destroy 
the  identity  of  the  two  causes.  They  are  still 
the  same;  and  it  is  no  answer  to  the  applica- 
tion to  say  that  the  plaintiff  goes  here  for  the 
same  cause  and  more.  The  proceedings  must 
stay  till  the  costs  of  the  first  action  are  paid. 

Motion  granted  with  costs. 


BRAINARD  v.  PHILLIPS. 

[S.  C.,  2  Cow.,  440,  by  the  title  of  Phillips  v.  Brain- 
ard.] 

Justice's  return  to  certiorari  taxed,  on  affirmance 
of  judgment,  in  the  defendant's  bill  of  costs. 

Where  a  motion  to  set  aside  a  certiorari  is  denied 
without  costs,  these  are  not  taxable  as  a  part  of  the 
defendant's  general  costs,  upon  affirmance. 

ON  certiorari  to  a  justice's  court,  the  judg- 
ment was  affirmed;  and  the  defendant  had 
procured  to  be  taxed  in  his  bill  of  costs,  the 
drawing  and  copying  the  return  of  the  justice; 
and  a  motion  for  relaxation  was  moved  for 
upon  this  ground,  among  others. 

Curia.  The  general  practice  has  been  to 
tax  this  item  in  the  defendant's  bill.  As  to 
this, 

Motion  denied. 

*A  motion  had  been  made  bv  the  defend-[*2 1 
ant  to  set  aside  the  certiorari  for  irregularity  but 
denied  without  costs,  which  were  also  taxed  as 
the  defendant's  general  costs  in  the  cause;  and 
it  was  insisted  that  these  were  properly  taxable, 
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like  the  costs  of  a  motion  to  change  the  venue 
for  a  commission,  reference,  &c.     But, 

Per  Ouriam.  They  do  not  stand  upon  the 
same  ground.  The  cases  mentioned  are  nec- 
essary steps  in  the  ordinary  course  of  the 
cause.  Here  was  a  motion  improperly  made. 
It  was,  to  be  sure,  denied  without  costs  ;  prob- 
ably under  some  peculiar  circumstances  in  the 
case,  by  which  our  discretion  as  to  costs  was 
guided.  These,  however,  were  finally  dis- 
posed of  upon  the  motion.  As  to  this, 

Relaxation  ordered. 

Mr.  M.  Brainard,  for  the  motion. 
Mr.  J.  A.  Spencer,  contra. 

Cited  in-14  How.  Pr.,  266. 


THE  PEOPLE,  ex  rel.  GREEN, 

v. 

THE  JUDGES  OF  ONONDAGA  COMMON 
PLEAS. 

Notice  of  Set-off  need  not  Claim  Balance,  to  En- 
title Defendant  to  Judgment. 

A  notice  of  set-off  need  not  expressly  claim  a  bal- 
ance in  the  defendant's  favor,  in  order  to  warrant 
bis  recovering1  one. 

It  is  enough  to  warrant  this,  that  it  set  forth  his 
demand  in  the  usual  form. , 

ON  a  reference  in  the  court  below,  between 
Green,  plaintiff,  and  Hall,  defendant,  the 
referees  had  certified  a  balance  in  favor  of  the 
defendant  of  about  $80,  which  the  C.  P.  had. 
on  motion,  refused  to  set  aside,  and  they  ren- 
dered judgment  thereon. 

This  court  had,  at  a  previous  term,  on  vari- 
ous grounds  granted  an  alternative  mandamus, 
commanding  the  court  below  to  set  aside  the 
report,  &c. 

Now,  upon  the  return,  different  questions 
were  made;  and,  among  other  things,  it  was  ob- 
jected in  behalf  of  Green,  that  the  defendant's 
notice  of  set-off  in  the  court  T>elow,  did  not,  in 
terms,  claim  that  a  balance  was  clue  to  him 
over  and  above  the  plaintiffs  demand. 
22*]  *Mr.  J.  A.  Spencer,  for  the  plaintiffs. 

Mr.  Q.  G.  Branson,  for  the  defendants. 

Curia.  This  was  not  necessary.  The  right 
to  a  balance  in  the  defendant's  favor  followed, 
upon  the  common  notice,  as  a  legal  conse- 
quence. They  need  not  claim  a  balance  in 
terms. 

Peremptory  mandamus  denied. 
Cited  in— 6  Wend.,  525. 


MORAN  v.  DAWES. 

BUI  of  Exceptions — Does  not  Prevent  Rule  nisi 
for  Judgment — Notice,  for  Taxation  of  Costs. 

Though  a  bill  of  exceptions  be  a  stay  of  proceed- 
ings, yet,  like  a  certificate  of  probable  cause,  it  does 
not  prevent  a  rulenfcu,  for  judgment. 
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A  notice  of  taxing  costs  is  not  such  a  proceeding 
as  the  court  will  set  aside. 

THIS  cause  was  tried  at  the  last  circuit  in  the- 
City  of  N.  Y. ,  and  a  verdict  found  for  the- 
plaintiff.  Certain  exceptions  were  taken  by 
the  defendant,  at  the  trial ;  and  the  circuit 
judge  signed  and  sealed  a  bill  of  exceptions, 
at  the  defendant's  request ;  notwithstanding 
which,  the  plaintiff  had  proceeded,  on  the  3d 
day  of  the  present  term,  to  enter  a  rule  for 
judgment  nisi,  &c.,  and  had  given  notice  of 
taxing  costs. 

Mr.  A.  Spencer  (Mr.  J.  V.  Henry,  same  side)- 
now  moved  to  set  aside  the  rule,  and  all  subse- 
quent proceedings,  for  irregularity.  He  said 
the  bill  of  exceptions,  perse,  stayed  all  proceed- 
ings. This  had  been  holden,  upon  the  con- 
struction of  the  statute. 

Mr.  W.  Sampson,  contra,  said  the  statute  did 
not  operate  as  an  absolute  stay  of  proceedings. 
The  court  would  regulate  its  effect  by  rule  and 
they  had  done  so,  in  one  respect,  by  their  gen- 
eral rule  of  last  October  Term,  touching  frivo- 
lous bills  of  exception,  which  he  read  from  & 
Cow.,  439. 

Mr.  Henry  said  Hasbrouck  v.  Tappen,  15- 
Johns.,  182,  is  in  point  for  the  motion. 

Mr.  Sampson.  The  party  had  a  right  to  his 
rule  nisi,  as  upon  a  certificate  to  stay  proceed- 
ings on  a  case  made.  Hackley  v.  Hastie,  *8  [*23- 
Johns. ,  252.  The  taxation  of  costs  is  a  step  out 
of  court  for  the  mere  purpose  of  liquidating 
the  amount.  It  may  be  a  mere  speculation  on* 
the  part  of  the  plaintiff.  For  aught  that  ap- 
pears, he  may  never  proceed  for  the  costs  at 
all ;  but  content  himself  with  the  damages. 
There  was  no  need  of  the  defendant's  coming- 
here. 

Mr.  Spencer.  The  taxation  of  costs  and  sign- 
ing the  roll  are  usually  simultaneous  acts;  and 
we  had  a  right  to  suppose  they  would  be  so  in. 
this  instance. 

WOODWORTH,  J.  I  think  there  is  no  doubt 
that  the  plaintiff  might  take  his  rule  nisi,  as 
upon  a  certificate  of  probable  cause.  True,  the 
court  decided  in  Hasbrouck  v.  Tappen,  that  a  bill 
of  exceptions,  per  se,  stayed  the  proceedings; 
but  they  did  not  consider  its  effect  as  to  the 
rule  for  judgment. 

Mr.  Henry.  Suppose  we  are  successful  in 
our  motion  for  a  new  trial,  the  court  must  then* 
reverse  their  rule. 

WOODWORTH,  J.  This  rule  is  merely  con- 
tingent in  its  terms,  and  is  not  at  all  inconsist- 
ent with  the  defendant's  rights  upon  the  bill. 

SAVAGE,  Ch.  J.  The  same  objection  of  re- 
versing the  rule  would  hold  upon  a  case  made, 
and  certificate  of  probable  cause  ;  yet  it  has 
never  been  allowed. 

SUTHERLAND,  J.  A  motion  is  pending  in 
this  cause,  and  has  been  argued,  to  treat  this 
bill  of  exceptions  as  a  frivolous  one  within  the 
rule  referred  to.  Suppose  that  motion  suc- 
ceeds ;  it  appears  to  me  important  that  the 
party  should  have  a  right  to  his  rule  ni»i,  so- 
that  he  can  immediately  take  the  effect  of  the 
decision.  So  in  all  cases.  If  this  be  not  so, 
he  must  wait  four  days  after  we  have  passed 
upon  his  case.  The  notice  to  tax  the  costs  is. 
not  a  proceeding  which  we  can  set  aside. 


Motion  denied,  with  costs. 
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24*]  *MARTIN  AND  WEBBERS,  Executors, 

V. 

SARLES,  Administrator  of  REYNOLDS. 

Judgment  against  Administrator  on  Plea  of  Pay- 
ment—  Will  not  be  Let  in  to  Plead  Plene  Ad- 
ministravit. 

An  administrator,  who  goes  to  trial  upon  a  plea 
of  payment,  though  in  good  faith,  and  not  knowing 
the  effect  of  a  finding1  against  him  upon  that  plea 
on  verdict  against  him,  will  not  be  relieved,  by  be- 
ing let  in  to  plead  plene  adminixtramt,  although  he 
swear  that  he  has  a  good  defense  upon  this  plea. 

THE  defendant  having  filed  an  inventory,  as 
administrator,  was  sued  upon  a  bond  of 
his  intestate  ;  and  being  advised  by  the  family 
of  the  intestate  that  the  bond  was  paid,  re- 
tained an  attorney,  pleaded  payment,  and  de- 
fended on  this  ground  at  the  circuit,  in  Apr., 
1824,  by  his  counsel,  when  a  verdict  passed 
against  him. 

Mr.  S.  A.  Foot,  on  an  affidavit  of  Sarles, 
that  he  did  not  understand  the  legal  effect  of 
this  plea  of  payment,  as  subjecting  him  to  a 
personal  liability  for  the  debt,  on  its  being 
found  against  him  ;  that  it  was  pleaded  in  good 
faith  ;  and  that  he  had  fully  administered  when 
the  suit  was  brought — moved  to  set  aside  all 
proceedings,  on  terms,  and  that  the  defendant 
be  let  in  to  plead  plene  administramt.  It  ap- 
peared that  judgment  had  been  entered  on  the 
verdict,  in  May  Term,  1824,  a  fi.  fa.  returned 
nulla  bona,  and  a  capias  ad  respondendum  served 
on  the  defendant,  issued  and  returnable  in  Oct. 
Term  last,  with  a  view  to  charge  him  person- 
ally. He  swore  that  he  did  not  understand, 
till  the  capias  was  served  that  these  proceed- 
ings would  have  the  effect  to  charge  him. 

WOODWORTH,  J.  Can  it  be  proper,  after  a 
party  has  thus  had  the  chance  of  a  trial,  to 
allow  him  to  come  in  at  any  distance  of  time 
for  relief  ? 

Mr.  Foot.  Laches  are  out  of  the  question, 
for  the  consequences  were  not  known  to  the 
defendant. 

WOODWOKTH,  J.     He  had  counsel. 

Mr.  Foot.  He  could  derive  no  benefit  from 
his  counsel,  for  he  did  not  dream  of  this  con- 
sequence. He  was  misled  by  the  family  into 
a  belief  that  he  could  not  make  out  payment, 
and  accordingly  instructed  his  counsel  to  rely 
upon  this.  The  court  frequently  relieve  against 
mistakes  of  practice,  and  it  appears  to  me  their 
interference  here  would  be  warranted  on  the 
same  principle. 

25*]  'SUTHERLAND,  J.  Suppose  a  party 
suffers  judgment  by  default,  and  then  comes, 
after  a  lapse  of  several  terms,  for  relief,  on  the 
ground  that  he  did  not  know  the  affect  of  the 
Judgment. 

Mr.  Foot.  That  would  be  a  palpable  case  of 
negligence.  Here  is  a  case  in  which  a  mistake 
might  very  well  happen  ;  and  Phillips  v.  Haw- 
ley,  6  Johns.,  129,  shows  that  the  court  will 
relieve  an  administrator,  even  where  there  has 
been  laches,  on  the  ground  that  his  attorney 
was  ignorant  that  through  the  want  of  a  plea 
he  would  be  charged  personally. 

WOODWORTII,  «/.  You  do  not  make  out  that 
case. 

SUTHERLAND,  J.  We  must  presume,  at  any 
rate,  that  the  defendant's  attorney  and  counsel 
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understood  the  effect  of  a  finding  against  thi* 
plea,  till  the  contrary  is  shown. 

Mr.  Foot.  Being  ignorant  of  the  want  of 
assets,  he  did  not  advise  with  his  counsel;  and 
the  court  will  relieve  him  from  the  conse- 
quences of  this  mistake,  upon  principles  which 
would  govern  a  court  of  equity  in  a  similar 
case.  3  Bac.  Abr.,  37,  Executors  and  Admin- 
istrators, M.,  pi.  1  n.  d,  and  the  cases  there 
cited.  One  of  the  cases  cited  in  Bacon  holds, 
that  finding  a  plea  against  the  executor  is  not 
always  conclusive  ;  and  if  the  plea  was  bona 
fide,  a  court  of  equity  will  relieve.  It  now 
seems  to  be  settled,  though  formerly  doubted, 
that  court  will  notice  and  relieve  against  mis- 
takes of  law,  as  well  as  of  fact.  Hunt  v.  Rons- 
manier,  8  Wh.,  174. 

WOODWORTH,  J.  The  defendant  here  says 
no  more  than  any  one  may  say,  in  truth,  with 
respect  to  the  effect  of  a  plea  of  plene  admin- 
istramt, and  many  other  pleas.  If  we  allow 
this  excuse,  there  will  be  no  end  to  litigation. 
He  went  to  trial  with  his  counsel,  having 
every  opportunity  for  instruction  as  to  the 
law  of  his  case.  And, 

Per  totam  Curiam,  without  hearing  Mr.  E. 
Williams,  who  was  to  have  argued  on  the  other 
side, 

Motion  denied. 


*THE  PEOPLE  t>.  DOUGLASS.     [*26 

Conduct  of  Jury  in  Trial  for  Murder— Separa- 
tion—  When  Cause  f  01-  Setting  Aside  Verdict. 

A  jury,  impaneled  to  try  a  prisoner,  upon  an  in- 
dictment for  murder,  were  allowed  to  leave  the 
court-house  during  the  trial,  under  the  charge  of 
two  sworn  constables ;  and  having  left  the  court- 
house, two  of  them  separated  from  their  fellows, 
went  to  their  lodgings,  a  distance  of  30  rods,  ate 
cakes,  took  some  with  them  on  their  return,  and 
drank  spirituous  liquor.though  not  enough  to  effect 
them  in  the  least,  and  one  of  them  conversed  on  the 
subject  of  the  trial:  they  returned,  heard  tne  trial 
through,  and  joined  in  a  verdict  of  guilty.  Held, 
that  the  verdict  should  be  set  aside,  and  a  new  trial 
granted. 

The  mere  separation  of  a  jury,  though  impaneled 
to  try  a  capital  offense,  and  though  they  separate 
contrary  to  the  directions  of  a  court,  will  not,  of 
itself,  be  a  sufficient  cause  for  setting  aside  the  ver- 
dict; 

But  if  there  be  the  least  suspicion  of  abuse,  the 
verdict  should  be  set  aside. 

Citations— 2  Roll.,  85:  Va.  Cas.,  271;  1  Chit..  401, 
428:  2  Hay w..  238. 

AT  the  last  Court  of  Oyer  and  Terminer  in 
Steuben  Co.,  Douglass  was  convicted  of 
murder.  The  trial  commenced  Jan.  11,  1825. 
About  2  P.  M.  the  jury  had  liberty  to  retire 
from  the  box,  under  the  charge  of  two  sworn 
constables,  and  the  direction  of  the  court  to 
keep  together,  and  return  speedily.  This  was 
before  the  trial  had  concluded.  The  jury  re- 
tired to  consider  on  their  verdict  about  11  P. 
M.,  and  returned  a  verdict  of  guilty  about  4 
the  next  morning.  After  the  conviction,  a 
motion  was  made  in  the  Court  of  Oyer  and 
Terminer  for  a  new  trial,  on  the  ground  that 
two  of  the  jurors,  while  out  under  the  cure  of 
the  constables,  separated  from  their  fellows, 
ate,  drank  whisky,  put  cakes  in  their  pockets, 
and  conversed  with  bystanders  on  the  subject 
of  the  trial.  The  prisoner  was  thereupon  re- 
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why  should  there  be  a  difference  in  favor  of 
felony,  or  even  a  capital  felony  ?  We  answer, 
because  in  the  latter  case,  the  life  of  the  ac- 
cused is  at  stake.  Society  is  about  inflicting  a 
punishment  which  can  neither  be  recalled  nor 
mitigated  ;  about  sending  a  human  being  into 
eternity.  This  very  circumstance  admonishes 
to  greater  caution.  This  distinction  is  kept  up 
in  various  other  respects.  Peremptory  chal- 
lenges are  allowed  to  the  accused.  The  form 
of  administering  the  juror's  oath  is  more  soi- 
emn  ;  a  plea  in  abatement,  though  overruled, 
results  merely  in  judgment  of  respondeas  ouster; 
while  in  a  case  of  misdemeanor  it  is  final.  The 
rules  of  evidence,  we  agree  with  the  Atty-Gen., 
must  be  the  same  in  all  cases  ;  but  this  does 
not  reach  the  question  before  the  court,  which 
is  one  as  to  the  form — the  guards  which  the 
law  has  imposed  with  a  view  to  protect  the  life 
of  the  accused. 

WOODWORTH,  J.,  in  delivering  the  opinion 
of  the  court,  spoke  nearly  as  follows  : 
33*]  The  question  whether  a  new  trial  *is 
to  be  granted  to  the  prisoner,  will  depend  on 
the  facts  disclosed  by  the  affidavits,  as  to  the 
misconduct  of  the  two  jurors,  Lamb  and  Swart- 
wout.  It  is  alleged  that  they  separated  from 
their  fellows,  while  the  jury  were  out  under 
the  charge  of  the  constables,  and  ate,  drank 
spirituous  liquor,  and  conversed  on  the  subject 
of  the  trial.  Anciently  the  utmost  rigor  and 
strictness  were  observed  in  the  manner  of  keep- 
ing the  jury  :  and  when  once  charged  with  a 
cause,  they  never  could  be  discharged  till  they 
had  agreed  on  their  verdict ;  but  the  practice 
has  been  much  relaxed  in  modern  times,  in 
both  these  particulars.  In  Parke'scase,  2  Rol., 
85,  at  nisi  prius,  a  juror  was  challenged  and 
withdrawn,  and  afterwards  went  out,  mingled 
with  the  jury,  and  stayed  with  them  above 
half  an  hour  ;  but  the  court  held,  that  this 
should  not  set  aside  the  verdict,  unless  it  was 
shown  that  the  jury  had  new  evidence  given 
after  they  went  out  of  court ;  but  that  it  was  a 
misdemeanor  in  him  who  was  challenged,  and 
punishable. 

On  looking  into  the  books,  we  do  not  find 
that  mere  separation  of  the  jury  has  ever  been 
held  a  sufficient  cause  for  setting  aside  a  ver- 
dict, either  in  a  civil  or  criminal  cause,  if  we 
except,  perhaps,  the  case  of  The  Commonwealth 
v.  AT  Caul,  Va.  Cas.,  271.  The  question  has 
been  learnedly  examined  in  several  cases,  and 
especially  in  that  of  Kingv.  Wolf,  1  Chit.,  401. 
That  appears  'to  be  a  case  which  excited  very 
great  interest,  and  led  to  the  utmost  research 
of  the  counsel,  and  the  Court  of  K.  B.  It  was 
ably  argued,  and  all  the  judges  delivered  their 
opinions  seriatim.  It  was  the  case  of  a  trial 
for  a  conspiracy,  which  commenced  on  the 
morning  of  Apr.  20,  1819,  at  Guildhall,  before 
Abbot,  Ch.  J.,  and  continued  till  11  at  night, 
when  the  evidence  being  closed  on  the  part  of 
the  prosecution,  but  the  case  being  unfinished, 
the  court  informed  the  jury  they  might  retire 
to  their  families  ;  but  especially  warned  them 
not  to  have  any  communication  with  any  per- 
son, concerning  the  matter  in  issue.  They  re- 
tired accordingly,  and  the  next  morning  as- 
sembled, heard  the  case  through,  and  at  a  late 
hour  in  the  afternoon  found  the  defendants 
guilty.  No  abuse  being  pretended,  the  naked 
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question  *was  presented,  whether  a  sep-  [*34: 
aration,  per  se,  was  a  sufficient  ground  for 
avoiding  the  verdict ;  and  it  was  held,  after 
great  deliberation,  that  it  was  not.  The  court 
admitted  the  ancient  strictness  which  prevailed 
in  this  respect,  but  said  it  had  been  much  re- 
laxed ;  that  it  frequently  became  necessary, 
from  the  very  great  length  of  modern  trials, 
that  the  jury  should  separate  ;  that  from  the 
mere  fatigue  and  exhaustion  which  jurors  fre- 
quently undergo,  it  is  a  course  not  only  essen- 
tial to  the  rights  of  the  public,  but  of  mercy 
to  defendants,  whose  causes  must  be  unsafe  in 
the  hands  of  a  jury  entirely  shut  out  from 
comfortable  refreshment  and  relaxation,  per- 
haps for  several  days.  Best,  J.,  in  particular, 
speaks  of  the  same  rule  being  applicable  to 
trials,  for  the  highest  criminal  offenses.  "Sup- 
pose (says  he)  in  the  case  of  a  trial  for  capital 
felony,  some  of  the  jury,  by  accident,  get  out 
of  the  box,  and  the  prisoner,  in  the  result  of 
the  trial,  is  acquitted  ;  the  consequence  of  the 
argument ;  the  prisoners  would  be  a  mistrial, 
and  the  man  must  be  put  on  his  trial  again." 
1  Chit.,  426.  What  the  K.  B.  would  hayesnid 
of  a  capital  case,  it  is  true,  does  not  directly 
appear,  because  the  case  under  consideration 
was  one  of  a  misdemeanor.  But  the  reasoning 
of  the  judges  is  equally  applicable  to  both 
cases  ;  and  we  think  that  the  mere  fact  of  sep- 
aration, unaccompanied  with  abuse,  should 
not  avoid  the  verdict,  even  in  a  capital  case. 
A  decision  was  cited  to  this  effect  from  Conn, 
but  we  do  not  rely  upon  that,  because  the  lati- 
tude allowed  to  jurors,  in  all  respects,  is  there 
very  great,  and  their  courts  do  not  profess  to 
be  guided  in  this  practice  by  the  rules  of  the 
common  law.  The  decisions  in  this  country 
are  not  uniform.  Several  cases  were  cited  on 
the  argument  from  the  N.  J.  Reports,  in  which 
the  separation  of  the  jury  was  held  irregular, 
but  not  sufficient  to  vitiate  the  verdict.  These 
cases  were  not  capital ;  but  they  go  strongly 
to  support  the  general  principle.  State  v.  Car- 
slaphen,  2  Hayw.,  238,  was  a  criminal  case, 
and  the  same  doctrine  was  holden.  The  case 
of  The  Commonwealth  v.  M'Caul,  Va.  Cas., 
271,  does,  however,  go  the  length  of  saying, 
that  the  court  should  guard  against  the  pos- 
sibility of  abuse,  by  setting  aside  the  verdict 
*if  any  of  the  jury  depart  from  the  con-  [*3I> 
trol  of  the  officer  ;  but  the  court  did  not  pro- 
fess to  go  upon  any  adjudged  case  in  En- 
gland ;  and  we  think  the  English  cases  are 
founded  on  the  better  reason.  These  are  uni- 
form, that  though  the  jury  separate,  if  there 
be  no  farther  abuse,  this  shall  not  vitiate  the 
verdict  though  it  would  be  a  contempt  of  the 
court,  if  contrary  to  their  instructions,  and 
would  be  punishable  as  such. 

In  the  case  at  bar.  the  jury  retired  before 
the  trial  had  closed,  under  the  care  of  two 
sworn  constables ;  and  it  is  alleged,  on  the  part 
of  the  prisoner,  that  two  of  them  not  only  sep- 
arated from  their  fellows,  but  also  drank 
whisky,  and  conversed  freely  on  the  subject 
of  the  trial. 

Three  of  the  witnesses,  through  whom  it  is 
sought  to  fix  on  Lamb  and  Swartwout  the 
charge  of  having  drank  whisky  and  conversed 
on  the  matter  in  issue,  having  deliberately 
contradicted  what  they  had  sworn  as  to  con- 
versations, I  think  they  should  not  receive 
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credit  even  for  what  they  say  in  relation  to  the 
drinking  of  these  jurors.  Their  testimony 
properly  comes  within  the  maxim,  falsus  in 
uno,  falsus  in  omnibus.  Besides,  one  of  them 
is  shown  to  have  been  a  notorious  drunkard 
himself.  He  was  in  a  state  of  intoxication 
during  most  of  the  session,  and  at  the  very 
time  when  he  pretends  to  have  heard  and  seen 
things  implicating  the  two  jurors.  But  the 
case  is  very  different  with  Wheeler,  who  thinks 
he  saw  both  bwartwout  and  Lamb  drink  some 
kind  of  spirituous  liquor  while  out.  This  wit- 
ness stands  unimpeached  ;  and  the  exculpa- 
tory affidavit  of  Swartwout,  one  of  the  jurors, 
is  not  explicit.  He  confines  himself  to  a  liter 
al  denial  that  he  drank  whisky,  but  Wheeler's 
affidavit,  that  he  drank  some  kind  of  spirits, 
may  still  be  correct. 

Admitting,  however,  that  the  weight  of  evi- 
dence is  against  drinking — admitting  that 
Wheeler's  and  Swartwout  affidavits  cannot  be 
reconciled — I  think  that  in  a  case  of  life  and 
death,  the  question  upon  the  misbehaviour  of 
the  jury  should  be  beyond  all  doubt.  Clearly 
we  should  disregard  the  fact  of  eating,  as  form- 
ing any  ground  for  setting  aside  the  verdict ; 
for  though  this  might  be  a  contempt  of  court, 
being  without  their  leave,  yet  an  opportunity 
to  take  reasonable  refreshments  would  always 
36*]  be  granted,  at  a  proper  season  ;  *and  the 
circumstance  of  their  being  obtained  somewhat 
irregularly,  could  not  prejudice  the  prisoner. 
But  here  the  doubt  is,  whether  there  was  not 
farther  abuse  in  drinking  spirituous  liquors. 
This  should  riot  be  tolerated  in  any  shape,  in 
the  jury,  during  the  progress  of  the  trial ;  and 
we  have  uniformly  held  that  it  vitiated  the 
verdict  in  a  civil  cause,  even  where  the  liquor 
was  given  to  the  jury  by  consent.  It  will  not 
do  to  weigh  and  examine  the  quantity  which 
may  have  been  taken  by  the  jury,  nor  the  ef- 
fect produced.  In  this  case,  it  is  not  at  all 
probable  that  either  of  these  jurors  was,  in  the 
least,  under  the  influence  of  strong  drink  ;  but 
being  doubtful  whether  they  may  not  have 
drank  something,  we  ought  not,  especially  in 
a  case  of  life  and  death,  to  sustain  the  verdict. 

We  cannot  lay  down  any  general  rule  for  all 
cases  like  this  which  may  arise.  They  will  be 
attended  with  different  circumstances.  We  do 
mean  to  be  understood,  however,  as  saying, 
that  the  mere  separation  of  the  jury,  without 
any  farther  abuse,  is  not  sufficient  ground  for 
setting  aside  a  verdict ;  though  it  may  deserve 
severe  reprehension  from  the  court.  In  this 
case,  we  think  there  is  not  a  total  failure  of 
proof  that  the  two  jurors  drank,  though  per- 
haps the  balance  of  evidence  may  be  against  it. 

SUTHERLAND,  J.  I  concur  in  the  result  of 
the  opinion  delivered.  I  do  not  think  the  evi- 
dence before  us  is  to  be  weighed  and  balanced 
with  the  same  nicety  as  would  be  proper  in  a 
civil  cause.  All  we  have  to  do,  in  a  case  like 
the  present,  is  to  inquire  whether  in  the  con- 
duct of  the  jury,  that  prudence  and  circum- 
spection has  been  observed  which  becomes  them 
on  so  solemn  an  occasion  as  that  which  com- 
mits to  their  hands  the  life  of  a  fellow  being. 
There  is  no  difference  among  us,  that  the  mere 
fact  of  drinking  spirituous  liquor  is  enough 
to  set  aside  the  verdict.  It  will  never  do  to  hold 
a  rule  short  of  this  ;  that  where  any  one  of  the 
jury,  in  the  course  of  the  trial,  drinks  spiritu- 
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ous  liquor,  we  will  set  aside  the  verdict,  on  this 
ground  alone.  In  this  case,  I  think  there  is 
little  doubt  that  two  of  the  jurors  did  drink, 
though  probably  not  in  such  quantities  as  in 
the  least  to  disqualify  them  for  a  *dis-  [*37 
charge  of  their  duty.  Here  are  four  witnesses 
who  concur  in  the  fact  that  the  two  jurors 
drank  ;  and  none  of  them  have  ever  contra- 
dicted themselves,  as  to  this  fact,  in  any  subse- 
quent conversation,  though  three  of  them  have 
given  statements  at  war  with  their  affidavits, 
in  other  respects.  Swartwout  contents  himself 
with  denying  that  he  drank  whisky  :  but  does 
not,  and  indeed  could  not  in  truth,  deny  this 
of  his  co-juror,  Lamb  ;  though  he  might,  if 
true,  have  done  so  with  the  same  propriety 
that  he  denies  Lamb's  holding  conversation 
with  any  one  on  the  subject  of  the  trial.  As  to 
the  latter,  he  could  not  speak  with  absolute 
certainty.  At  one  time  he  was  six  rods  from 
Lamb,  when  he  might  have  conversed  unheard 
by  Swartwout  ;  though  if  during  the  time  of 
their  separation  he  had  his  eye  upon  Lamb,  he 
might  have  negated  the  fact  of  his  drinking. 
He  has  not  even  gone  so  far  as  to  say  that  he 
did  not  see  Lamb  drink.  Though  three  of  these 
witnesses  have,  subsequent  to  their  making 
affidavits  in  behalf  of  the  prisoner,  contradicted 
themselves  in  relation  to  some  of  the  material 
facts  to  which  they  swore,  I  do  not  think  that, 
on  this  summary  application  addressed  to  the 
court,  we  are  warranted  in  utterly  rejecting 
their  testimony,  upon  the  maxim  falsus  in  uno, 
falsus  in  omnibus.  It  is  enough  that  we  are 
brought  to  entertain  a  reasonable  doubt  upon 
the  facts  in  question.  It  is  not  like  the  case  of 
a  civil  trial,  or  indeed  of  any  trial,  where  wit- 
nesses may  be  compelled  to  attend  and  undergo 
a  cross-examination.  But,  on  the  whole,  I  think 
the  evidence  conclusive  that  the  jurors  whose 
conduct  is  in  question,  or  one  of  them,  did 
drink  spirituous  liquor  of  some  kind. 

As  remarked  by  Mr.  Justice  Woodworth,  it 
is  impossible  to  lay  down  any  general  rule, 
which  shall  guide  in  all  the  various  circum- 
stances with  which  cases  like  this  may  be  at- 
tended :  yet  I  have  no  hesitation  in  saying  that 
where  the  separation  of  a  jury  is  contrary  to 
their  duty  towards  the  court,  and  there  is  the 
slightest  suspicion  of  abuse,  their  verdict 
should  be  set  aside.  The  separation  here  was 
unusual  and  unwarrantable.  It  was  perfectly 
proper  for  this  jury  to  go  out  under  the  care  of 
the  constable,  and  a  jury  cannot,  in  *such  [*38 
a  case,  be  always  immediately  under  the  eyes 
of  the  officers.  The  purpose  is  plain  for  which 
they  were  suffered  to  leave  the  box.  It  was 
not  for  the  purpose  of  going  to  their  meals  ; 
and  they  received  from  the  court  the  usual 
strict  charge  as  to  their  demeanor.  Yet  they  de- 
parted entirely  from  the  care  of  the  officer,  and 
the  instructions  they  had  received,  and  went  a 
distance  of  thirty  rods,  to  their  lodgings.  This 
was  not  necessary.  It  was  improper  ;  and  I 
think  a  separation  under  these  circumstances, 
in  itself,  enters  with  great  weight  into  the  cause 
for  granting  a  new  trial,  in  which  we  are 
unanimous. 

SAVAGE,  Ch.  J.  I  concur  in  the  opinion  that 
a  new  trial  should  be  granted  ;  and  without  re- 
capitulating the  evidence,  would  merely  ob- 
serve that  in  a  civil  suit,  at  this  day,  it  is  per- 
fectly clear  that  a  separation  of  the  jury,  with- 
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out  and  even  contrary  to  the  direction  of  the 
court,  would  not,  of  itself,  warrant  us  in  set- 
ting aside  their  verdict.  The  ancient  strictness, 
in  this  respect,  has  been  much  relaxed,  as  will 
be  seen  by  the  uniform  current  of  modern  de- 
cisions. Yet  upon  so  grave  a  question  as  that 
of  the  life  or  death  of  a  fellow  citizen,  I  am  not 
prepared  to  say  that  the  separation  of  the  jury, 
contrary  to  the  instructions  of  the  court,  and 
mingling  with  the.throng  about  the  court-house, 
should  not  affect  their  verdict.  But  I  do  not 
deem  it  necessary  for  me  to  express  an  opinion 
upon  this  point,  because  I  think  it  abundantly 
proved  that  these  two  jurors  not  only  separated 
from  their  fellows,  and  ate  and  took  cakes  with 
them  on  their  return,  but  that  they  also  drank 
whisky.  That  Lamb  also  conversed  on  the 
subject  of  the  matter  in  issue,  is  not  fully  neg- 
atived by  Swartwout.  He  admits  that  he  heard 
Lamb  in  conversation  on  the  steps  of  the  jail, 
he  does  not  know  on  what  subject  ;  but  another 
witness  tells  us  that  it  related  to  the  trial.  This 
was  while  Swartwout  was  at  the  distance  of 
five  or  six  rods  from  Lamb,  on  the  way  to  the 
court  house.  It  is  true  that  the  witness  who 
speaks  to  that  conversation,  and  renders  de- 
tails, has  given  a  different  history  ;  but  his 
affidavit  is  somewhat  confirmed  by  the  circum- 
stances stated  in  Swartwout's  affidavit.  I  think 
39*]  I  am  warranted,  from  the  *proof,  in 
adding  to  the  other  misconduct  of  these  ju- 
rors, that  conversation  was  held  by  some  by- 
stander, at  least  with  Lamb,  upon  the  subject 
which  he  was  engaged  in  trying.  It  has  been 
properly  observed  that  there  is  very  great  diffi- 
culty is  laying  down  a  general  rule  which  shall 
govern  in  these  cases.  But  I  am  willing  to  say, 
that  in  no  case,  where  it  appears  that  any  of 
the  jury  separate  from  their  fellows  contrary 
to  the  direction  of  the  court,  make  use  of  strong 
drink,  and  converse  upon  the  matter  which 
they  are  impaneled  to  try,  would  it  be  safe  to 
sanction  their  verdict.  The  prisoner  must  be 
remanded  to  the  County  of  Steuben,  and  a  new 
trial  had  at  the  next  Court  of  Oyer  and  Term- 
iner  in  that  county. 

Rule  accordingly. 

Disapproved— 48  Iowa,  539  (30  Am.  Rep.,  406). 

Denied— 44  Am.  Rep.,  551  (61  Cal.,  164). 

Cited  in-7  Cow.,  563;  2  Wend.,  355 ;  7  Wend.,  423  ; 
1  Hill,  208,  211 ;  19  N.  Y.,  560 ;  20  N.  Y.,  552  ;  40  N.  Y., 
5;  5  Barb.,  303  ;  13  Abb.,  N.  S.,  231 ;  9  How.,  Pr.,  11  ; 
1  Park.,  260;  3  Park.,  43;  4  Park.,  503  ;  4  Bos.,  510;  24 
Ind.,  155;  35  Ind.,  500;  58  Ind.,  299;  30  111.,  273;  12 
Kas.,  546 ;  20  Am.  Dec.,  619 ;  2LAm.  Dec.,  714  (9  Conn., 
47) ;  1  Am.  Rep.,  303,  306(27  Iowa,  494)  :  9  Am.  Rep., 
761  (35  Ind.,  496) ;  28  Am.  Rep.,  413  (1  Tex.  Ct.  App., 
248) ;  30  Am.  Rep.,  406  (48  Iowa,  530). 


WHITNEY 

0. 

SPENCER  AND  GRANT,  Impleaded  with 
HERRICK. 

Bond  Conditioned  to  Pay  Judgment,  or  Surrender 
Defendant  in  Execution — Issue  of  Execution  by 
Plaintiff — Condition  Precedent. 

.  In  declaring:  on  a  bond,  conditioned  to  pay  a  judg- 
ment in  three  months,  or  surrender  the  body  of  the 
defendant  in  execution,  at  the  suit  of  the  plaintiff, 
in  30  days  thereafter,  the  taking-  out  execution  by 
theplaintitf  within  the  30  days,  is  a  condition  pre- 
cedent, and  must  be  shown  in  the  declaration. 
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If  performance  of  the  condition  of  a  bond  be  pre- 
vented by  the  omission  of  the  obligee,  the  obligor  is 
discharged. 

Citation— 10  Johns..  27. 

ON  error  from  the  C.  P.,  of  Delaware.  In 
that  court  the  plaintiff  declared  against  the 
defendants  in  debt,  for  $100,  upon  a  bond 
dated  July  27. 1818,  with  condition,  after  recit- 
ing that  a  judgment  had,  on  the  day  of  the 
date,  been  rendered  in  favor  of  the  plaintiff, 
against  one  Stockton,  for  $50,  with  costs,  that 
if  Stockton  should  well  and  truly  pay  the  judg- 
ment at  the  expiration  of  3  months  from  the 
date  of  the  bond,  or  surrender  Stockton's  body 
in  execution  within  30  days  thereafter,  then  the 
bond  to  be  void,  &c.  The  declaration  then 
averred  that  Stockton  did  not  pay  the  judg- 
ment at  the  expiration  of  the  3  months,  nor  at 
any  time  afterwards,  nor  did  he,  within  30  days 
thereafter,  surrender  his  body  in  execution, 
agreeably  to  the  condition  of  the  bond.  The 
defendants  pleaded.  1.  That  no  execution  is- 
sued on  the  judgment,  at  any  time  before  the 
commencement  of  the  plaintiff's  suit.  2.  That 
Stockton  was  ready,  *within  the  County  [*4O 
of  Delaware,  to  be  surrendered  by  the  defend: 
ants  whenever  execution  should  be  issued 
against  him. 

General  demurrer  to  both  pleas  and  joinders, 
upon  which  the  court  below  gave  judgment 
for  the  defendants. 

Mr.  L.  Monson,  for  the  plaintiff  in  error,  said 
it  could  not  be  pretended  that  the  second  plea 
was  good.  A  readiness  to  surrender  when  ex- 
ecution should  issue,  cannot  be  considered  a 
performance. 

As  to  the  question  upon  this  declaration,  and 
whether  it  was  necessary  to  aver  that  execution 
issue  in  proper  time  to  enable  the  defendants 
to  perform,  though  the  cases  in  this  court,  per- 
haps, are  not  uniform,  yet  the  weight  of  au- 
thority, both  here  and  in  England,  is  decisive 
that  where  one  stipulates  for  the  act  of  a  third 
person  it  must  be  literally  performed,  unless 
prevented  by  the  act  of  God,  or  of  the  obligee 
himself.  This  was  held  in  Mounsey  v.  Drake, 
10  Johns.,  27,  in  relation  to  a  bond  almost  word 
for  word  like  the  present.  The  condition  of 
of  the  bond  there  was.that  the  defendant  should 
pay  the  debt  or  surrender  his  body  to  the  sher- 
iff ;  and  though  he  offered  to  surrender  him- 
self to  the  sheriff  in  due  time,  according  to  the 
condition  of  the  bond,  an  actual  surrender  was 
held  necessary.  At  page  29  of  that  volume  sev- 
eral cases  are  cited  and  considered  by  the  court, 
and  they  say  there  are  various  other  cases  to 
the  same  point.  The  court  will  find  the  au- 
thorities uniform  on  this  subject.  1  Saund., 
215,  216,  n.  2  ;  Bull.  N.  P.,  164-5  ;  Co.  Litt., 
209,  a  ;  Reeve's  Dom.  Rel.,  113  ;  2 Mod.,  304; 
Ackerly  v.  Vernon,  Willes,  160  ;  Selw.  N.  P., 
525,  526,  and  the  cases  there  cited  ;  6  T.  R., 
719,  720,  722.  per  Ld.  Kenyon,  Ch.  J.,  and 
Lawrence  and  Grose,  JJ. 

According  to  these  authorities,  it  is  not 
enough  that  Stockton  did  all  in  his  power. 
Nothing  is  an  excuse  for  the  non  performance, 
save  the  act  of  the  law,  the  act  of  God,  or  the 
act  of  the  obligee  himself.  Here  was  no  con- 
dition precedent  to  be  performed  by  the  obligee. 

WOODWORTH,  J.  But  do  not  the  terms  of 
the  bond  imply  that  the  obligee  should  sue  out 
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41*]  his  execution,  so  as  to  *enable  the  de- 
fendants to  surrender  ?  If  this  be  so,  your 
declaration  is  bad  within  the  authorities  cited. 
The  obligors  were  prevented  in  their  perform- 
ance, by  the  omission  of  the  obligee. 

Mr.  Monson  read  the  case  of  Mounsey  v. 
Drake,  and  insisted  that  the  same  objection  ex- 
isted in  that  case.  The  obligors  might  have 
paid  the  debt ;  and  they  can  no  more  excuse 
themselves  here,  for  the  want  of  an  execution, 
than  in  that  case. 

Mr.  8.  Sherwood,  contra,  said  this  case  could 
not  be  distinguished  from  that  of  Tuttle  v.  Kip, 
19  Johns.,  194,  upon  which  latter  case  he  re- 
lied as  being  conclusive  for  the  defendants  in 
error. 

Mr.  Monson  said  that  case  went  upon  the  con- 
struction to  be  given  to  the  8th  section  of  the 
Act  Extending  the  Jurisdiction  of  Justices  of 
the  Peace.  Sec.  41,  ch.  94.  Nothing  appears 
upon  this  record  that  the  bond  was  given  under 
that  section.  It  might  as  well  relate  to  any 
other  court,  and  the  case  cannot  be  distin- 
guished from  Mounsey  v.  Drake. 

Curia.  We  think  differently.  In  Mounsey 
v.  Drake,  the  condition  was  general  to  surren- 
der to  the  sheriff.  Here  it  is  to  surrender  in 
execution.  No  one  could  sue  out  this  execu- 
tion except  the  plaintiff.  It  was,  therefore,  his 
own  fault  that  the  surrender  did  not  take  place. 

Judgment  affirmed. 

Cited  in— 1  Den.,  571 ;  15  Barb.,  348. 


RAYMOND  t>.  HINMAN. 

Capias  ad  respondendum  tested  by  mistake  at 
Utica,  when  it  should  have  been  Albany,  is  amend- 
able. 

The  capias  ad  respondendum  was,  by  a  cleri- 
cal mistake,  tested  in  Oct.  Term,  1824,  at  Utica, 
whereas  it  should  have  been  Albany,  where  the 
court  was  held. 

Mr.  J.  A.  Spencer  moved  to  set  it  aside  as  ir- 
regular. 

Mr.  P.  Ruggles  moved  to  amend. 
42*]      *Mr.  Spencer  objected,  that  being  mesne 
process,  it  was  not  amendable. 

Curia.  The  objection  has  never  been  ex- 
tended to  the  place  of  teste  in  mesne  process. 
The  plaintiff  may  amend. 

Rule  accordingly. 

Cited  in-4  Daly,  523 ;  49  Am.  Dec.,  743  (3  Texas, 
Ml). 


HAYES  t>.  BAYLEY. 

Judgment,  on  Report  of  Referees — Rate  of  Taxa- 
tion of  Costs. 

In  amumpaft,  and  judgment  for  the  plaintiff,  on 
the  report  of  referees  for  less  than  $350,  the  costs  of 
opposing  the  motion  to  set  aside  the  reference  upon 
the  merits,  like  other  costs  in  the  cause,  must  be 
taxed  at  the  C.  P.  rate  only. 

They  are  the  costs  of  an  ordinary  proceeding  in 
the  cause,  and  properly  included  in  the  fliial  bill. 

IN  mstumpsit,  the  cause  was  referred,  and  tlu 
referees  reported  in  favor  of  the  plaintif 
Cow  EN  4. 


^52.52.  The  attorney  for  the  defendant  being 
dissatisfied  with  the  report,  moved  to  set  it 
aside  upon  the  merits,  and  the  cause  was  placed 
upon  the  calendar,  noticed  for  argument  at 
several  terms,  brought  to  a  hearing,  the  motion 
denied,  and  judgment  rendered  for  the  plaint- 

ff  upon  the  report.  The  plaintiff's  attorney 
noticed  the  costs  for  taxation,  charging  C.  P. 

;osts  for  all  services,  &c.,  except  those  which 
related  to  opposing  the  motion  to  set  aside  the 
report,  for  which  he  charged  at  the  rate  of 
Supreme  Court  costs,  and  the  commissioner 

axed  them  accordingly. 

A  motion  was  now  made,  in  behalf  of  the 
defendant,  for  a  relaxation,  upon  this  ground. 
Mr.  B.  Whiting,  for  the  motion. 
Messrs.  D.  Beecher  and  J.  A.  Spencer,  contra. 

Curia.  The  whole  of  these  proceedings.upon 
the  motion,  were  in  the  ordinary  course  of  the 
:ause,  and  properly  included  in  the  final  bill, 
among  the  general  costs,  like  the  expenses  of 
the  reference  and  the  other  usual  expenses  in 
the  course  of  the  suit.  They  all,  therefore, 
stand  on  the  same  footing  as  to  the  rate  at  which 
they  should  be  taxed.  The  whole  must  be  re- 
duced to  C.  P.  costs. 

Motion  granted. 


*JACKSON,  ex  dem.  FIELD,      [*43 

•p. 
SINCLAIR. 

Verdict,  Subject  to  Opinion  of  Court  —  Stipulation 
that  Either  Party  may  Turn  it  into  Special 
Verdict  or  Bill  of  Exceptions  —  Time,  for  Elec- 
tion —  Practice. 

On  a  verdict  for  the  plaintiff,  subject  to  the  opiu- 
ion  of  the  court  on  a  case,  and  a  stipulation  that 
either  party  may  turn  it  into  a  special  verdict  or  bill 
of  exceptions,  the  party  against  whom  judgment  is 
rendered  is  entitled  to  a  reasonable  time  to  elect, 
under  the  stipulation  and  make  up  and  settle  the 
verdict  or  bill.  The  party  in  whose  favor  the  judg- 
ment is  rendered  should,  at  least,  give  notice  there- 
of to  the  opposite  party,  and  wait  a  reasonable  time 
for  him  to  make  his  election,  or  should  apply  to  the 
court  for  leave  to  proceed,  &c. 


case  was  tried  June  12,  1822,  and  a  ver- 
-L  diet  taken  for  the  plaintiff  by  consent, 
subject  to  the  opinion  of  the  court  on  a  case, 
to  be  turned  into  a  special  verdict  or  bill  of 
exceptions  by  either  party.  The  case,  as  made 
and  settled,  contained  a  stipulation  to  this 
effect.  It  was  argued  at  February  Term,  1824, 
and  decided  Nov.  13,  in  the  same  year,  when 
the  court  gave  judgment  for  the  plaintiff. 
whose  attorney  perfected  judgment,  and  filed 
his  record  on  the  20th,  and  on  the  21st  of  the 
same  month  issued  a  writ  of  possession,  which 
was  executed  immediately,  by  dispossessing 
the  tenant  of  the  defendant,  and  putting  Field, 
the  lessor  in  this  suit,  in  possession.  The  de- 
fendant's tenant  thereupon  agreed  to  become 
the  tenant  of  Field,  at  the  same  rent  upon 
which  he  had  before  held  of  the  defendant. 
The  affidavit  of  the  defendant's  attorney  stated 
that  he  intended  to  bring  error  ;  but  owing  to 
unavoidable  delay  in  obtaining  from  the  plaint- 
iff's attorney  the  documentary  evidence  ex- 
hibited by  the  plaintiff  upon  trial,  the  defend- 
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ant's  attorney  had  not  had  sufficient  time  to 
finish  the  bill  of  exceptions.     On  these  facts, 

Mr.  J.  Platt,  for  the  defendant,  moved  that 
the  writ  of  possession,  and  all  subsequent  pro- 
ceedings, be  set  aside  for  irregularity,  and  that 
a  writ  of  restitution  issue. 

Mr.  A.  Spencer,  contra,  admitted  that  the 
plaintiff's  attorney  had  been  somewhat  precip- 
itate, but  insisted  that  he  was  regular,  notwith- 
standing the  stipulation.  He  said  this  was  in 
the  alternative  that  the  case  might  be  changed 
into  a  bill  of  exceptions  or  special  verdict ; 
and  no  election  was  made  by  the  plaintiff's  at- 
torney between  the  two.  The  court  may  re- 
lieve, but  it  should  be  on  terms.  The  defend- 
ant should  be  required  to  give  bail  in  error, 
and  perhaps  to  pay  the  costs. 
44*]  *WOODWORTH,  J.  It  cannot  be  that 
the  plaintiff's  attorney  was  warrantable  in  this 
hasty  proceeding.  Here  was  a  decision  pro- 
nounced at  the  last  moment  of  the  term  ;  and 
the  plaintiff  should  have  taken  no  step  till  the 
defendant  had  a  fair  opportunity  to  make  his 
election  between  a  verdict  and  a  bill  of  excep- 
tions, and  procure  the  verdict  or  bill  to  be  set- 
tled. An  application  to  the  court  frequently 
becomes  necessary  to  this  end.  There  is,  I  be- 
lieve, no  settled  course,  in  practice,  which  this 
matter  should  take,  as  to  time  or  manner  ;  but 
it  is  clear  that  the  party  ought  not  to  be  pre- 
cluded all  benefit  from  his  stipulation,  by  the 
unreasonable  haste  of  his  adversary.  He  must, 
in  some  fair  and  equitable  way,  have  the  bene- 
fit of  it. 

SUTHERLAND,  J.  Here  has  been  great  haste, 
but  still  I  do  not  think  we  ought  to  relieve  the 
party,  unless  he  now  elect  whether  he  will 
have  a  verdict  or  bill  of  exceptions,  and  show 
a  bona  fide  intention  to  prosecute  a  writ  of 
error. 

Mr.  Platt.  The  attorney  swears  to  that  in- 
tention. As  I  understand  the  practice,  this 
stipulation  is  itself  a  stay  of  all  proceedings, 
at  least,  for  a  reasonable  time  after  the  decis- 
ion. We  elect  to  proceed  by  bill  of  exceptions. 

WOODWORTH,  J.  I  have  no  doubt  the  issu- 
ing a  writ  of  possession  was  irregular.  I  re- 
member a  case  in  which  I  was  counsel,  where- 
in it  was  held  that  the  plaintiff  was  bound  by 
this  stipulation  to  wait  a  reasonable  time,  at 
least,  or  to  apply  to  the  court  for  leave  to  pro- 
ceed notwithstanding  the  stipulation. 

SAVAGE,  Ch.  J.  There  can  be  no  doubt  that 
we  ought  to  set  aside  this  writ  of  possession  ; 
but  we  will  think  further  upon  the  question 
as  to  the  terms,  if  any,  upon  which  this  should 
be  done,  and  the  ulterior  relief  to  be  given. 

At  another  day, 

WOODWORTH,  J.,  said  that  the  court,  on 
conferring  upon  this  motion,  held  the  proceed- 
45*]  ings  after  judgment  to  be  altogether  *ir 
regular.  There  is  no  settled  course  of  practice 
on  this  subject ;  but  the  party  against  whom 
the  judgment  is  rendered  should,  at  least,  have 
fair  notice,  and  a  reasonable  chance  to  make 
an  election,  or  the  court  should  be  moved  in 
relation  to  the  matter,  before  the  execution  is 
proceeded  upon.  The  execution  must  be  set 
aside,  and  a  writ  of  restitution  issue,  with 
costs,  on  the  defendant's  stipulating  to  bring 
no  action  for  the  trespass.  The  defendant's 
attorney  may  take  twenty  days  within  which 
to  make  and  serve  a  bill  of  exceptions  ;  and, 
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moreover,  the  lessor  of  the  plaintiff  must  pay 
to  the  defendant  the  rent  which  the  former 
may  have  received  of  the  tenant. 

Rule  accordingly. 
Cited  in-61  N.  Y.,  618. 


ATKINSON  v.  HOLCOMB. 

Action  of  Replevin —  Venue. 

Replevin  is  a  local  action ;  and.  in  general,  the 
venue  will  not  be  changed  from  the  county  where 
the  cause  of  action  arose. 

Whether  there  be  any  exception  to  this  rule,  as 
where  the  action  is  in  nature  of  an  ordinary  action 
of  trespass,  de  bonis  aspftrtati»,  quaere. 

If  this  be  an  exception,  yet  the  plaintiff  may  re- 
tain his  venue  upon  the  usual  stipulation. 

IN  replevin.  Mr.  J.  Platt  moved  to  change 
the  venue  from  the  County  of  Monroe  to 
the  County  of  Rensselaer  on  the  ground  that 
the  defendant  had  twenty-five  witnesses  living 
in  the  latter  county. 

Mr.  8.  M.  Hvpkins,  contra,  read  an  affidavit 
that  the  cause  of  action  arose  in  Monroe,  and 
insisted  that  replevin  was  a  local  action.  The 
place  is  material  and  traversable.  2  Chit.  PI., 
364,  notes  c  and  e  ;  Gilb.  Repl.,  125.  Even  on 
a  plea  of  non  cepit,  the  place  is  considered  ma- 
terial (1  Saund.,  347,  n.  1) ;  and  if  the  plaintiff 
is  driven  to  lay  his  venue  in  Rensselaer,  the 
cause  of  action  having  in  fact  arisen  in  Mon- 
roe, he  must  be  nonsuited  at  the  trial. 

At  any  rate,  the  action  being  for  a  tort,  the 
plaintiff  may  retain  his  venue  by  stipulating  to 
give  material  evidence,  arising  in  the  County 
of  Monroe.  Serially  v.  Wells,  1  Cow.,  196; 
Ross  v.  I/rwn,  8  Johns.,  354  ;  Duryee  v.  Orcutt, 
9  Id.,  248. 

Mr.  Platt,  in  reply.  Where  replevin  is  [*46 
to  reclaim  chattels  distrained  for  rent,  or  cattle 
distrained  damage  feasant,  it  is,  to  be  sure,  a 
local  action,  because  it  relates  immediately  to 
lands,  like  trespass  quare  clausvm  freffit.  The 
authorities  cited  on  the  other  side  prove  this, 
and  nothing  more.  The  plaintiff  does  not 
show  this  action  to  be  for  any  cause  relating 
to  land.  It  is  an  appropriate  remedy  to  recov- 
er chattels  tortiously  taken  by  one  private  per- 
son from  another,  and  may  be  substituted  for 
trespass  de  bonis  asportatu,  where  the  owner 
chooses  to  have  the  specific  chattel,  instead  of 
damages.  For  aught  that  appears,  it  is  no 
more  local  than  any  action  of  trespass  de  bonis 
asportatis. 

Per  Vuriam.  The  only  difference  which  the 
determination  of  this  motion  can  make  in  the 
rights  of  the  plaintiff  lies  between  considering 
the  action  in  nature  of  a  trespass  de  boni*  aspor- 
tatis,  and  properly  an  action  of  replevin.  In 
the  former  case,  he  may  retain  his  venue  upon 
the  usual  stipulation— in  the  latter,  it  cannot  be 
changed,  in  any  view  upon  the  facts  disclosed, 
because  it  is  in  its  nature  local.  It  is  true 
that  replevin  lies  for  a  trespass  de  bonis  aspor- 
talis,  or  for  a  wrongful  distress  either  for  rent 
or  damage  feasant.  In  general,  however,  it  is 
a  local  action,  the  place  being  material  and 
traversable ;  and  we  have  looked  into  all  the 
authorities  upon  the  question,  to  see  if  there 
be  any  exception.  We  find  none  ;  and  with- 
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•  out  saying  whether  it  might  not  stand  on  the 
same  footing  as  an  action  of  trespass  de  bonis 

•  asportatis,  where  it  appeared  upon  the  motion 
to  have  been  brought  for  that  cause,  we  deem 
it  our  duty  to  treat  it  as,  primn  fade,  local. 
Where  nothing  appears,  therefore,  of  the  par- 
ticular nature  and  object  of  the  action,  as  in 
this  case,  but  merely  that  it  is  an  action  of  re- 
plevin, we  hold  it  within  the  general  rule  ;  and 
the  motion  must,  therefore,  be  denied. 

Motion  denied. 

Cited  in— 5  Wend.,  292 ;  3  Daly,  456. 


47*]  *TUCKER  ET  AL.  v.  LADD  AND  LADD. 

When  Plea  Not  Set  Aside  as    False— Affidavit 
Taken  before  Notary  in  Another  State. 

The  court  will  not  set  aside  a  plea,  on  the  ground 
-of  its  being  false,  unless  it  also  appear  to  be  in- 
tended artfully  to  draw  the  plaintiff  into  a  course  of 
special  pleadinar  which  may  coinpromit  his  rights, 
and  not  then,  if  the  defendant  swear  that  he  expects 
to  be  able  to  prove  it. 

Affidavit  taken  before  a  notary  public  of  N.  H. 
-allowed  to  be  read. 

MR.  B.  F.  BUTLER,  for  the  plaintiffs, 
moved  to  strike  out  the  second  plea  of  the 
defendant.  It  was  a  plea  of  set-off  ;  and  he 
read  affidavits  showing  that  it  was  false  and 
unfounded  in  point  of  fact ;  and  he  also  in- 
sisted that  a  set-off  can  not  be  pleaded  under 
the  Statute  of  this  State.  Alsop  v.  Caines,  10 
Johns.,  396  ;  Caines  v.  Brisban,  13  Id.,  9.  The 
defendants  had  also  given  notice  of  setting  off 
the  same  matters  stated  in  the  plea.  He  cited 
Steward  v.  Hotchkiss,  2  Cow.,  634  ;  Richmond 
v.  TaUmadge,  16  Johns.,  312,  per  Kent,  Chan- 
cellor, and  1  Archb.  Pr.,  121. 

Mr.  H.  Bleecker,  contra,  proposed  to  read  an 
affidavit  of  one  of  the  defendants,  taken  before 
a  notary  public,  at  Portsmouth,  in  the  State  of 
N.  H.,  attested  by  his  hand  and  seal  of  office, 
the  deponent  residing  in  that  State. 

Mr.  Butler,  objected  to  this ;  but, 

Per  Cdi-iam.  We  have  been  in  the  habit  of 
•receiving  affidavits  thus  taken,  under  such  cir- 
cumstances. 

Mr.  Bleecker  then  read  the  affidavit,  which 
stated  that  the  defendant  expected  to  be  able  to 
prove  all  the  material  allegations  in  the  special 
plea 

Ouria.  We  do  not  interfere  to  set  aside  a 
plea  merely  on  the  ground  of  its  falsity,  unless 
it  be  also  apparent  that  it  is  intended  to  entrap 
the  plaintiff  ;  being  of  a  doubtful  character, 
and  calling  for  a  course  of  special  pleading, 
which  may  compromit  his  rights.  We  said  no 
more  in  Steward  v.  Hotchkiss.  In  this  case,  if, 
as  insisted,  the  plea  is  plainly  defective,  the 
plaintiffs  might  have  demurred.  But  it  is 
48*J  enough  that  *the  defendant  swears  he 


expects  to  be  able  to  prove  his  plea.    The  mo- 
tion must  be  denied  with  costs. 
Rule  accordingly. (b) 

Overruled-6  Cow.,  35. 
Cited  in-t  How.  Pr.,  157. 

(6)  Since  the  decision  in  Richley  v.  Proone,  1  B.  & 
C..  286.  both  the  C.  P.  and  K.  B.  of  England  have 
brought  their  practice  of  setting  aside  false  pleas  on 

louon.  within  the  qualification  which  this  court 
have  acted  upon  in  the  only  two  reported  cuaes 
iroing  to  the  question,  viz.:  Steward  v.  Hotchkiss,  2 
U>w.,  «C.  and  the  present  cast;.  Young  v.  Gadderer, 
M.T..  1823;  1  Bing.,  380. 
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*CHANDLER  v.  BRECKNELL.  [*4» 

When  Action  for  False  Imprisonment  Ordered 
Discontinued — Mesne  Process  against  Body 
Tested  out  of  Term,  not  Amendable. 

A  capias  ad  respandendum,  tested  out  of  term  by 
mistake,  set  aside  on  the  defendant's  stipulating,  on 
payment  of  costs,  to  discontinue  an  action  of  false 
imprisonment  which  he  had  brought  against  the 
plaintiff. 

Me*ne  process  against  the  body  tested  out  of  term 
is  not  amendable. 

MR.  GRIFFEN  moved  to  set  aside  the  capias 
ad  respondendum,  tested  Oct.  30,  1825,  re- 
turnable the  3d  Monday  of  Feb.  next,  on  the 
ground  that  it  was  tested  out  of  term,  no  term 
of  Oct.,  1825,  having  passed. 

Mr.  P.  Oridley,  contra,  moved  to  amend  ; 
and  he  read  an  affidavit  showing  that  the 
wrong  test  arose  from  a  clerical  mistake. 

Curia.  We  have  never  gone  so  far  as  to  allow 
an  amendment  of  mesne  process  against  the 
body,  where  it  is  tested  out  of  term.  Let  the 
capias  be  set  aside,  on  the  defendant  s  stipulat- 
ing not  to  bring  an  action  of  false  imprison- 
ment. 

Mr.  Oriffen.     An  action  is  already  brought.- 

Curia.  Then  you  must  discontinue  it,  on 
payment  of  the  costs  of  your  action. 

Rule  accordingly. 

Cited  in— 10  Wend.,  214 ;  15  Wend.,  301 :  18  Wend.. 
677;  5  Hill,  247  (n.) ;  2  Den.,  185;  16  N.  Y.,  446;  18 
Barb.,  271 ;  4  Daly,  522. 


Ex  PARTE  CHAMBERLAIN. 

Trial  for  Misdemeanor —  Witnesses  for  Defend- 
ant, Need  Not  Attend  unless  Fees  Paid. 

Witnesses  for  the  defendant,  in  a  prosecution  for 
a  misdemeanor,  are  not  bound  to  attend  the  trial 
unless  their  fees  are  paid  as  in  civil  cases ;  otherwise 
as  to  prosecutions  for  felony. 

This  court  will  not  grant  a  mandamus  to  compel 
an  inferior  court  to  punish  a  man  for  a  contempt, 
unless  the  civil  rights  of  an  individual  are  impli- 
cated in  the  proceeding. 

When  this  is  not  the  case,  every  court  must  be  the 
judge  whether  a  contempt  has  been  committed 
against  it. 

MOTION  for  a  mandamus  to  the  justices  of 
the  General  Sessions  of  the  Peace  of  the 
County  of  Oneida,  commanding  them  to  attach 
and  punish  John  Garter,  for  non-attendance  in 
that  court  as  a  witness.  Chamberlain  had  been 
indicted  *for  an  assault  and  battery,  [*5O 
which  was  tried  at  the  February  Term  of  that 
court,  1825.  He  subprenaed  Garter  to  attend 
as  a  witness  in  his  behalf  ;  he  neglected  to  ap- 
pear, and  was  attached  ;  but  was  discharged 
by  the  court,  upon  his  answering,  to  the  inter- 
rogatories, that  no  fees  had  been  tendered  to 
him 

Against  the  motion,  the  2  R.  L.,  29.  which 
prescribes  the  fees  of  witnesses,  and  the  1  R. 
L.,  524,  sec.  20,  which  makes  it  obligatory  on 
witnesses  to  attend,  upon  being  subpoenaed, 
and  paid  for  travel  to  and  from  court,  and  one 
day's  attendance,  were  cited  ;  also  1  Ch.  C.  L., 
Phil,  ed.,  618.  But  it  was  replied  that  these 
apply  to  civil  causes  only  ;  that  the  Statute  (1 
R.  L.,  497,  sec.  12)  provides,  that  all  persons 
20  ::«•:, 
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charged  with  crimes  shall  be  entitled  to  have 
counsel,  and  compulsory  process  to  compel  the 
attendance  of  witnesses  ;  that  this  wholesome 
provision  of  the  law  would  be  virtually  denied 
the  person  charged  with  a  crime,  and  confined 
in  jail,  without  friends  or  money,  should  the 
doctrine  acted  upon  by  the  court  below  prevail. 

Messrs.  E.  Allen  and  /.  A.  Spencer,  for  the 
motion. 

Mr.  H.  Denio,  contra. 

Our.  adv.  vult. 

At  a  subsequent  day, 

The  Court  said  they  had  looked  into  this 
subject,  and  thought  the  distinction  lay  be- 
tween misdemeanor  and  felony ;  that  in  the 
former  case  the  defendant  must  tender  his  wit- 
nesses their  fees,  as  in  civil  cases  ;  but  that  in 
prosecutions  for  felonies  they  were  compellable 
to  attend  without  fees.  They  should  have  de- 
nied this  motion  at  once,  on  the  ground  that  it 
sought  for  a  mandamus  to  compel  an  inferior 
court  to  punish  for  a  contempt,  had  the  matter 
rested  there ;  for  every  court  must  be  the  sole 
judge  whether  a  contempt  has  been  committed 
against  it  or  not ;  but  as  the  private  rights  of 
an  individual  were  also  implicated,  they  had 
for  that  reason  looked  into  the  merits. 

Motion  denied. 
Cited  in— 5  Abb.  Pr.,  89. 


51*]*PARDEE  v.  REID  AND  ARNOLD. 

Filing  Special  Bail — Notice. 

The  plaintiff's  attorney  is  not  bound  to  regard  the 
filing  a  special  bail  piece,  unless  he  have  notice  of 
it ;  and  though  special  bail  be  actually  in,  without 
notice,  the  filing  common  bail,  and  entry  of  a  de- 
fault, after  the  ordinary  time,  is  proper,  even  within 
the  four  days  after  special  bail  is  filed. 

rPHE  capias  adrespondendum  was  returned  the 
J-  1st  day  of  last  October  Term  ;  the  declara- 
tion was  filed  de  bene  esse,  and  rule  to  plead  en- 
tered, and  notice  thereof  affixed  in  the  clerk's 
office,  Nov.  10,  1824 ;  and  Dec.  10  thereafter, 
common  bail  was  filed,  and  a  default  entered. 
But  Dec.  6,  a  special  bailpiece  had  been  filed 
by  the  defendant,  notice  whereof  was  after- 
wards given,  but  not  till  Dec.  20,  and  after  the 
default  had  been  entered. 

Mr.  M.  T.  Reynolds,  for  the  defendant, 
moved  to  set  aside  the  default  as  irregular,  it 
having  been  entered  before  the  four  full  days 
had  expired  after  filing  special  bail.  He  cited 
1  R.  L.,  324,  sec.  5,  and  Leispenard  v.  Baker,  6 
Johns.,  323. 

Mr.  8.  A.  Foot,  contra. 

Curia.  The  plaintiff's  attorney  was  not 
bound  at  his  peril  to  know  whether  special 
bail  was  in.  To  require  this,  would  drive  him 
to  a  search  in  all  our  clerk's  oflices.  Special 
bail  is  not  regularly  in,  until  notice  is  given  to 
the  plaintiff's  attorney.  This  case  is  as  if  no 
special  bailpiece  had  been  filed ;  and  double 
the  time  for  putting  in  special  bail  having 
elapsed,  the  filing  common  bail  and  entry  of 
the  default  were  regular.  The  motion  must  be 
denied. 

Motion  denied. 
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JACKSON,  ex  dem.  DAVIS  ET  AL., 

D. 

BROWNSON. 

Notice  of  Motion. 

A  notice  for  the  next  term,  generally,  is  suffi- 
cient, and  if  it  add  a  particular  day  for  the  motion 
which  is  several  times  forward,  this  may  be  re- 
jected as  surplusage. 

MR.  M.  T.  REYNOLDS  moved  for  judg- 
,ment  as  in  case  of  nonsuit,  upon  a  no- 
tice of  motion  which  was  thus :  "  Take  notice 
*that  I  shall  move  this  Honorable  Court,  [*52 
at  the  next  term  thereof,  to  be  holden  at  the 
Capitol  in  the  City  of  Albany,  on  the  3d  Mon- 
day in  October  next."  &c.  The  notice  was 
dated  Jan.  28,  1825,  and  served  in  season  for 
this  term. 

Mr.  A.  Conkling,  contra,  objected  that  from 
the  terms  of  the  notice  the  time  for  making 
the  motion  would  not  arrive  till  October  Term 
next. 

Curia.  It  is  impossible  that  the  plaintiff's 
attorney  could  have  been  misled  by  this  no- 
tice. It  is  first  general  for  the  next  term  after 
its  date  and  service.  The  words  ' '  on  the  third 
Monday  of  October  next"  must  be  rejected  as 
surplusage. 

Mr.  Conkling  thereupon  stipulated. 
Cited  in-13  How.  Pr.,  536. 


SHAW  v.  AYRS,  Impleaded  with  AYRP. 

Opposition  to  Motion  for  Reference. 

Manner  of  showing  how  questions  of  law  will' 
arise  so  as  to  oppose  motion  for  a  reference. 

MR.  C.  M.  LEE  moved  for  a  reference  on 
the  usual  affidavit. 

Mr.  W.  M.  Oliver,  contra,  produced  a  sworn 
copy  of  the  declaration,  which  consisted  'of 
two  special  counts  only,  upon  an  agreement. 
The  declaration  recited  that  the  plaintiff  being 
possessed  of  certain  goods  and  notes  belonging 
to  one  Stoddard,  who  owed  the  plaintiff,  he, 
at  the  request  of  the  defendants,  promised  to 
deliver  the  goods  to  them,  in  consideration  of 
which  premises  the  defendants  promised  to 
receive  the  goods  and  notes,  and  pay  the 
plaintiff  the  demands  which  he  then  had  or 
should  thereafter  have  against  Stoddard,  pro- 
vided that  the  plaintiff  should  purchase  no 
demands  against  Stoddard  after  Dec.  29,  1823. 
The  declaration  averred  that  the  plaintiff  had 
always  been  ready  to  deliver  the  goods  and 
notes. 

It  appeared  from  the  second  count  of  the 
declaration,  as  well  as  by  an  affidavit  pro- 
duced by  Mr.  Oliver,  that  this  *agree-  [*53 
ment  was  in  writing,  setting  forth  the  consid- 
eration as  it  was  stated  in  the  declaration,  and 
signed  by  the  defendants  only.  The  affidavit 
of  one  of  the  defendants  also  stated  that  a 
question  of  law  would  arise,  viz. :  whether  the 
plaintiff  could  recover  without  an  actual  de- 
livery of  the  goods — this  being,  as  would  be 
contended,  a  condition  precedent  upon  the 
agreement  which  would  be  proved  (though 
not  perhaps  distinctly  appearing  to  be  such 
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upon  the  face  of  the  declaration);  and  this, 
especially,  as  the  agreement  was  executed  by 
the  defendants  only. 

Curia.  Here  is  no  averment  of  delivery  or 
of  an  offer  to  deliver  the  goods  and  notes ;  and 
a  question  of  law  may  very  well  arise  upon 
the  proof,  whether  the  contract  in  question 
was  such  as  to  bind  the  defendants,  without 
any  further  act  or  consideration  than  a  mere 
promise  to  deliver  the  goods.  It  is  sworn  that 
this  question  will  arise,  and  the  manner  in 
which  it  may  arise  sufficiently  appears  from 
the  declaration  and  affidavit. 

Motion  denied. 

Cited  in-10  How.  Pr.,  352:    13  How.  Pr.,  439;   39 
Super.,  416;  5  Daly,  71. 


BISSELL  v.  HOPKINS. 

Judgment— Action  of  Trover —  Writ  of  Error — 
Affirmance — Interest  and  Double  Costs. 

On  verdict  and  judgment  for  the  plaintiff  in 
trover,  error  and  judgment  of  affirmance,  the  de- 
fendant in  error  has  both  interest  from  the  time  of 
the  judgment  below,  and  also  double  costs,  the  exe- 
cution being  actually  delayed  by  the  writ  of  error. 

In  trover  the  plaintiff  may  recover  interest  on 
the  value  of  the  goods  from  the  time  of  the  con- 
version. 

Citations— 2  Cow.,  579 ;  3  Cow.,  379 ;  13  Johns.,  590 

ON  ERROR  from  the  Livingston  C.  P.  The 
action  below  was  trover  by  Hopkins 
against  Bissell.  Verdict  and  judgment  for 
the  plaintiff,  upon  which  Bissell  brought  error 
to  this  court,  where  the  judgment  was  af- 
firmed. (S.  C.,  3  Cow.,  166.)  Bail  in  error 
having  been  put  in,  and  the  execution  stayed, 
the  question  was  now  submitted  to  the  court, 
whether  the  defendant  in  error  should  have 
not  only  his  double  costs,  but  also  interest 
from  the  time  of  the  rendition  of  the  judg- 
ment below  till  its  affirmance  here. 

Mr.  0.  Hastings,  for  the  plaintiff  in  error. 
54*]    *Mr.  F.  Tracy,  contra. 

Curia.  The  defendant  in  error  is  entitled 
to  both  interest  and  double  costs.  2  Cow., 
57»;  Stone  v.  Burt,  3  Cow.,  379.  The  only 
objection  which  is  made  to  allowing  interest 
is,  that  as  the  action  below  was  for  a  tort,  no 
interest  could  be  recovered  there ;  and  such  is 
the  general  rule.  Oelston  v.  Hoyt,  13  Johns., 
661.  But  this  was  an  action  of  trover,  in 
which  interest  is  recoverable  upon  the  value 
of  the  goods  from  the  time  of  the  conversion. 

Rule  accordingly. 
Cited  in-43  How.  Pr.,  285 ;  1  E.  D.  8.,  487. 


HUMPHREY  &  HUMPHREY 

v. 
COTTLEY. 

Practice— Bill  of  Particulars—  What  it  Should 
State. 

Practice  upon  requiring  a  farther  bill  of  particu- 
lar*. 

The  party,  under  an  order  for  a  bill  of  particu- 
lars, must  stute  the  time  when  the  items  of  his  de- 
COWEN  4. 


mand  arose  with  as  much  particularity  as  possible. 
If  he  cannot  give  the  day,  he  should  give  the 
month,  year,  &c. 

THIS  was  an  action  of  trover.  June  2, 1824, 
an  order  was  made  by  the  Hon.  J.  T. 
Irving,  first  judge,  &c.,  requiring  the  plaint- 
iffs to  show  cause  before  him  at  his  office,  at 
the  City  Hall,  N.  Y.,  on  the  10th,  why  they 
should  not  deliver  to  the  defendant,  or  his 
attorney,  an  account  in  writing  of  the  particu- 
lars of  the  plaintiff's  demand.  This  order  was 
served  on  the  agent  of  the  plaintiff's  attorney, 
but  did  not  reach  him  till  "the  12th.  On  the 
10th  the  order  was  made  absolute  that  the 
plaintiffs  deliver  a  bill  of  particulars  to  the  de- 
fendant or  his  attorney ;  and  that  in  the  mean- 
time all  proceedings  on  the  part  of  the  plaint- 
iffs be  stayed.  This  order  being  duly  served, 
the  plaintiff's  attorney  delivered  a  bill,  which, 
after  the  title  of  the  cause,  ran  thus  :  "  And 
the  said  plaintiffs,  in  pursuance  of  an  order  of 
the  Hon.  John  T.  Irving,  deliver  the  follow- 
ing account  and  particulars  for  which  this  suit 
is  brought,  that  is  to  say  :  for  2  sticks  of  tim- 
ber 24  inches  square,  70  or  80  feet  long,  1QO 
sticks  of  round  hemlock  and  pine  timber 
called  dock  sticks,"  &c.,  proceeding  in  this 
form,  without  giving  dates  or  mentioning  any 
time  within  which  the  plaintiffs'  claims  for 
the  several  items  arose.  On  the  26th  July  the 
judge  made  an  order  for  a  further  bill  of  par- 
ticulars, requiring  the  plaintiffs  to  state  the 
*precise  date  and  times  when  the  several  [*55 
articles  specified  in  the  declaration  came  to 
the  defendant's  possession,  or  were  converted 
by  him.  After  this,  the  defendant's  attorney 
made  an  affidavit  that  he  had  conferred  with 
his  clients,  and  from  the  facts  he  had  gathered 
from  them,  and  by  a  conversation  with  the 
witnesses,  he  could  not  comply  with  the  last 
order,  so  far  as  to  give  the  precise  dates  and 
times  when  the  articles  specified  in  the  dec- 
laration came  to  the  defendant's  hands  or  were 
converted  to  his  use.  Upon  this  affidavit  and 
the  above  facts, 

A  motion  was  now  made  to  set  aside  the  sec- 
ond order  of  the  judge.  On  the  part  of  the 
defendant  an  affidavit  was  read  to  show  that  a 
statement  of  the  time  was  necessary  to  enable 
him  to  prepare  for  his  defense. 

Mr.  II.  Carter,  for  the  motion. 

Messrs.'^King  and  Randall,  contra. 

Curia.  In  a  bill  of  particulars,  the  date  of 
the  items  should  always  be  given  with  as  much 
particularity  as  possible.  If  the  precise  day 
cannot  be  stated,  the  month  or  year  probably 
can.  This  is  a  matter  in  relation  to  which  the 
judge  who  grants  the  order  must  exercise  a 
sound  discretion  on  hearing  both  parties,  under 
all  the  circumstances  of  the  case.  The  mo- 
tion must  be  denied. 

Motion  denied. 

Cited  in— 2  Wend.,  579  ;  59  N.  Y..  184  :  8  How.  Pr., 
332 ;  48  How.  Pr.,  170 ;  49  How.  Pr.,  40 ;  37  Super., 
317;  41  Super.,  357;  17  Am.  Hep.,  343,  34t(  (59  N.  Y., 
176). 


PACKARD  KT  AL.  v.  HILL. 

Setting  Aside  Default — Gouts. 

Where,  after  a  regular   default,  the  defendant, 
makes  an  affidavit  of  merits,  which  he  shows  to  the 
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plaintiff's  attorney,  with  an  affidavit  showing  a 
clear  right  to  set  it  aside  on  terms;  and  offers  to 
plead  and  to  pay  all  costs,  &c..  if  the  plaintiff's  at- 
torney refuse  to  comply  with  such  offer,  it  seems, 
this  court  will  not  allow  him  costs,  on  his  coming 
here  to  oppose  the  motion  to  set  aside  the  default, 
beyond  what  were  offered :  otherwise,  where  there 
are  special  circumstances,  leaving  it  doubtful 
whether  the  court  would  set  aside  the  default  upon 
the  papers  shown  to  the  attorney. 

A  REGULAR  default  for  want  of  a  plea 
having  been  taken,  the  defendant's  attor- 
ney procured  an  affidavit  of  merits  to  be  made 
by  the  special  bail,  the  defendant  being  absent 
from  the  State,  and  he  himself  made  an  affidavit 
accounting  for  the  default,  which  papers  he 
exhibited  to  the  plaintiff's  attorney,  offering  to 
56*]  *pay  the  costs  of  the  default,  and  take 
short  notice  of  the  trial,  so  that  no  time  should 
be  lost.  On  these  facts, 

A  motion  was  now  made  to  set  aside  the  de- 
fault, which  was  opposed ;  and  it  was  con- 
tended in  behalf  of  the  defendant,  that  he 
should  take  his  motion  without  paying  the 
costs  of  opposing,  or  of  any  step  on  the  part 
of  the  plaintiffs  since  the  offer  made. 

Mr.  A.  8.  Oarr,  for  the  motion. 

Mr.  H.  D.  Sedgicick,  contra. 

Curia.  In  an  ordinary  case  of  an  affidavit  of 
merits,  and  an  application  and  offers  like  these 
to  the  plaintiff's  attorney,  we  should  doubtless 
grant  a  motion  to  set  aside  a  default  without 
costs,  subsequent  to  the  offer  :  but  this  is  not 
that  case.  The  affidavit  of  merits  is  not  made 
by  the  defendant,  and  there  are  some  other 
circumstances  which  perhaps  required  the 
plaintiff's  attorney,  out  of  a  just  regard  to  the 
rights  of  his  clients,  to  meet  this  motion  here. 
Under  the  circumstances,  the  usual  terms  must 
be  imposed,  which  are  payment  of  all  costs 
including  those  of  opposing  this  motion.  The 
defendant  must  also  plead  issuably,  instanter, 
and  take  four  days  notice  of  trial,  for  the  cir- 
cuit now  sitting  in  the  City  of  N.  Y. 

Rule  accordingly. 

Cited  in— 2  Hun,  293J;  4T.&C.,  523;  48  How.  Pr., 
140. 


MAY  v.  RICHARDSON  ET  AL. 

Order  of  Bill  of  Particulars — Application  for 
Judgment  of  Non  Pros. 

On  an  order  for  a  bill  of  particulars  becoming  ab- 
solute against  the  plaintiff,  the  defendant  may 
move  for  a  rule  that  the  plaintiff  furnish  a  bill  in  so 
many  days  and  pay  the  costs  of  the  motion,  or  that 
judgment  of  nan  pros,  be  entered. 

SEPT.  30,  last,  an  order  for  a  bill  of  particu- 
lars was  made  absolute  against  the  plaint- 
iff upon  a  regular  order  to  show  cause,  and 
served  on  the  agent  of  the  plaintiff's  attorney, 
Oct.  9. 

A  motion  was  now  made  for  judgment  of 
nonpros.,  and  that  the  plaintiff  pay  the  costs 
of  this  motion. 

Mr.  J.  8.  Tallmadge,  for  the  motion. 

Mr.  A.  C.  Paige,  contra. 

57*]  *  Curia.  Upon  an  order  for  a  bill  of 
particulars  absolute  against  the  plaintiff,  the 
defendant  moves  this  court,  who  make  a  rule 
for  judgment  of  non  pros.  nisi.  As  the  party 


able  that  he  should  pay  the  costs  of  the  mo- 
tion. In  this  case,  let  the  plaintiff  deliver  a 
bill  in  20  days,  and  pay  the  costs  of  this  mo- 
tion or  judgment  of  non  pros,  may  be  entered. 

Rule  accordingly. 
Cited  in— i  How.  Pr.,  307 ;  2  Co.  R..  129. 


HEPBURN  t».  HOAG  &  HEPBURN. 

Action  on  Bond — Claim    of  Set- Off— Practice. 

Whether  a  set-off  be  admissible  in  an  action  on  a 
bond  for  performance  of  covenants,  qucere. 

Where  in  debt  on  a  bond  for  performance  of  cov- 
enants, the  jury  were  directed  by  the  judge  to  find 
for  the  plaintiff,  and  to  certify  at  the  same  time  the 
sum  due  from  him  to  the  defendants ;  held,that  the 
certificate  was  a  nullity;  and  that  the  plaintiff 
might  take  judgment. 

The  Statute  (1  R.  L.,  315)  authorizes  a  certificate 
of  a  balance  in  favor  of  the  defendant  only  where 
the  verdict  is  for  him;  and  if  by  mistake  of  the 
judge  the  verdict  be  for  the  plaintiff,  and  the 
jury  certify  a  balance  for  the  defendant,  the 
proper  mode  of  correcting  this  is  on  a  case. 

The  practice  being  mistaken,  however,  time  may 
be  given  to  make  a  case. 

Citations-1  R.  L.,  315. 

DEBT  on  bond  in  the  penalty  of  $2,000,con- 
ditioned  to  pay  money,  and  also  to  sup- 
port the  plaintiff,  his  mother  and  sister,  alleg- 
ing a  breach  in  the  latter  particular.  Plea, 
non  estfactum,  with  notice  of  set-off.  On  the 
trial,  at  the  Columbia  Circuit,  the  plaintiff  re- 
lied solely  on  the  breach  in  not  maintaining 
the  plaintiff,  which,  up  to  the  time  of  the  suit 
brought,  was  proved  to  be  $10.  The  defend- 
ants then,  under  a  notice  of  set-off,  proposed 
to  prove  demands  against  the  plaintiff  ;  but 
the  judge  refused  to  permit  this,  thinking  the 
nature  of  the  plaintiff's  demand  precluded  it ; 
but  he  afterwards  allowed  the  defendants  to 
establish  their  demand  with  a  view  to  have 
the  question  settled  by  this  court,  and  directed 
the  jury  to  find  for  the  plaintiff  $10,  and  also 
to  certify  what  they  found  due  to  the  defend- 
ants, which  they  did  at  $500.  The  cause  was 
tried  Sept.  30,  1824.  At  the  next  term,  the 
plaintiff  perfected  his  judgment,  as  upon  a 
verdict  for  himself. 

Mr.  E.  Williams  now  moved  to  set  off  the 
plaintiff's  damages  and  costs  against  the  $500, 
certified  for  the  defendants. 

Mr.  C.  Bushnell,  contra,  objected  that  the 
verdict  being  for  the  plaintiff,  the  certificate  of 
the  jury  was  a  nullity.  It  is*allowed  [*£>8 
by  the  Statue  only  when  the  verdict  is  for  the 
defendant.  If  the  defendants  had  intended 
to  avail  themselves  of  their  set-off, they  should 
have  made  a  case,  upon  the  mistake  of  the 
judge  and  obtained  a  new  trial.  But  the  set- 
off  is  not  admissible  against  damages  upon  a 
bond  for  performance  of  covenants  ;  it  is  con- 
fined to  a  bond  for  the  payment  of  money. 

Mr.  E.  Williams,  in  reply,  insisted  that  if  a 
case  were  necessary,  it  lay  with  the  plaintiff  to 
make  it.  This  was  substantially  a  verdict  for 
the  defendants. 

Curia.  We  cannot  determine,  in  this  form, 
whether  the  set-off  was  proper  or  not.  It 
should  have  been  brought  before  us  as  an 
enumerated  motion,  upon  a  case.  The  Stat- 


disobeying  the  order  is  in  fault,  it  is  reason- 1  ute  (1  R.  L.,  315)  is  plain  that  the  jury  cannot 
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certify  a  balance  in  favor  of  the  defendant  un- 
less the  verdict  be  for  him.  Here  was  a  gen- 
eral verdict  for  the  plaintiff,  and  a  distinct  cer- 
tificate of  a  larger  balance  due  to  the  defend- 
ants, This  certificate  is  a  mere  nullity  ;  and 
the  plaintiff  was  regular  in  taking  a  judgment 
upon  his  verdict.  But  as  there  seems  to  have 
been  a  mistake  of  the  practice,  by  the  defend- 
ants' attorney,  and  there  may  be  some  ques- 
tion whether  the  set-off  be  not  admissible,  we 
stay  the  proceedings  of  the  plaintiffs,  and  give 
the  defendants  30  days,  within  which  to  make 
a  case,  and  bring  up  the  question,  if  they 
choose. 

Rule  accordingly. 

Cited  in— 6  Cow.,  616. 


SHUFELT  v.  ROWLEY. 

Action,  for  Assault  and  Debauching  Plaintiff's 
Daughter — Costs,  Hate  of. 

In  trespass  for  assaulting  and  getting  the  plaint- 
iff's daughter  with  child,  the  gist  of  the  action  is 
the  loss  of  service.  It  is  not  technically  an  action 
of  assault  and  battery ;  and  if  the  plaintiff  recover 
less  than  $250  he  is  entitled  to  a  C.  P.  costs  only, 
within  the  Statute.  (1 R.  L.,  344.  sec.  4.) 

To  warrant  a  taxation  of  costs  for  the  travel  of 
witnesses,  the  amount  of  travel  should  appear  by 
affidavit;  otherwise  not  a  single  day's  travel  can  be 
allowed. 

IN  trespass,  one  count  was  for  making  an  as- 
sault upon  the  plaintiff's  daughter,  and 
maltreating,  debauching  and  getting  her  with 
child,  with  a  per  quod,  &c.  and  another  count 
was  in  trespass  quare  domumfregit,etalia  enor- 
59*]  mia,  &c.  *gcnerally.  General  verdict 
for  the  plaintiff  for  $100  damages  ;  and  the 
commissioner  taxed  Supreme  Court  costs.  He 
also  allowed  for  witnesses,  one  day  going  and 
one  day  returning,  when  nothing  appeared 
upon  the  affidavit  of  their  attendance,  as  to 
where  they  resided,  or  how  far  they  actually 
traveled. 

Mr.  E.  Williams,  moved  for  a  relaxation  on 
both  grounds. 

Mr.  C.  Bushnell,  contra,  insisted  on  Supreme 
Court  costs,  as  the  action  was  for  an  assault 
and  battery.  He  insisted  that  it  came  within 
the  proviso  in  1  R.  L.,  344,  sec.  4.  He  said,  in 
relation  to  witnesses'  fees,  the  practice  is  to 
tax  for  one  days'  going  and  one  returning,  of 
course. 

Mr.  Williams,  said  that  by  the  4th  section  1 
R.  L.,  344,  all  personal  actions,  not  there  ex- 
cepted,  carry  C.  P.  costs  only,  unless  the  dam- 
ages exceed  $250.  This  not  one  of  the  excepted 
cases. 

Curia.  This  is  not  technically  an  action  of 
assault  and  battery.  The  gist  of  the  action,  is 
the  loss  of  service  ;  and  the  title  to  land  not 
coming  in  question,  the  plaintiff  is  entitled  to 
C.  P.  costs  only.  The  practice,  insisted  on,  of 
allowing  for  the  travel  of  witnesses,  without 
actual  travel  being  shown  by  affidavit,  is  erro- 
neous. For  aught  that  appears,  the  witnesses 
in  this  case,  may  have  all  resided  within  a  few 
rods  of  the  place  of  trial.  The  affidavit  should 
show  the  probable  amount  of  travel.  There 
must  be  a  retaxation,  on  both  grounds. 

Rule  accordingly. 

Cited  in— 2  Paige,  466;  SLans..  458;  46  Barb.,  43; 
M  How.  Pr..  3»4  ;  8  Abb..  N.  C.,  155 ;  46  Sup.  Ct.,  43. 
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*BANDER  v.  COVILL.        [*6O 

Notice  of  Trial  —  Defect — Court  will  Inquire 
Whether  Attorney  icas  Misled  by. 

In  determining  the  sufficiency  of  a  notice  of  trial. 
e.  g.,  a  notice  for  the  day  before  the  circuit  is  ap- 
pointed to  commence,  the  court  will  not  only  look 
to  the  face  of  the  notice,  but  other  circumstances, 
to  see  whether  the  opposite  party  was,  in  fact,  mis- 
led by  the  mistake. 

THE  plaintiff's  attorneys  noticed  this  cause 
for  trial  and  inquest  by  a  notice,  dated  Nov. 
3,  1824,  that  it  would  be  tried  at  the  next  Cir- 
cuit Court  to  be  held  in  and  for  the  Country  of 
Rensselaer,  at  &c.,  on  3d  Monday  of  Nov.  in- 
stant, whereas  the  circuit  was  appointed  for, 
and  commenced  on  the  next  day,  the  3d  Tues- 
day of  that  month  ;  but  it  appeared  by  various 
conversations  between  the  counsel  of  the  par- 
ties, which  took  place  in  the  course  of  the  cir- 
cuit, that  the  defendant's  counsel,  or  attorney, 
was  not  misled  by  the  mistake.  The  plaintiff's 
counsel  took  an  inquest  by  default,  which, 

Mr.  J.  Payne,  for  the  defendant,  moved  to 
set  aside,  for  the  defect  in  the  notice. 

Mr.  A.  ConJding,  contra,  cited  Quick  v.  Mer- 
rill, 3  Cai. ;  133,  and  Wolfe  v.  Horton,  Id.,  86. 

Curia.  In  determining  the  sufficiency  of  this 
and  the  like  notices,  it  is  a  general  rule  that  we 
will  inquire  whether  the  attorney  or  party  was 
misled  by  the  defect.  Now  though  these  cir- 
cuits are  not  appointed  by  law,  yet  notice  is 
required  to  be  published,  and  the  attorneys, 
especially  where,  as  here,  they  live  directly  in 
the  neighborhood  of  the  circuit,  must  look  to 
it.  But  we  will  also  examine  the  question 
whether  the  party,  his  attorney,  or  counsel, 
have,  in  fact,  been  misled  ;  and  it  appears 
clearly,  in  this  case,  that  they  have  not.  The 
motion  must  be  denied. 

Motion  denied. 

Cited  in— 50  N.  Y.,  179;  13  How.  Pr.,  536;  9  Abb. 
Pr.,162;  2  Hilt.,  470. 


*PHELPS  AND  HOWARD,  Overseers  [*61 
of  the  Poor  of  PREBLE, 

v. 
BRONSON   ET  AL. 

Judgment   by    Default — Common    Bail,    Filed 
nunc  pro  tune. 

Where  a  plaintiff  takes  a  judgment  by  default, 
but  inadvertently  omits  to  file  common  bail,  tfhe 
court,  on  motion,  will  always  give  liberty  to  do  this 
nunc  pro  tune. 

SEVERAL  questions  were  made,  upon  cross 
O  motions,  as  to  the  regularity  of  the  proceed- 
ings to  judgment ;  one  of  which  was.  whether 
the  plaintiff's  attorney  should  be  suffered  to 
file  common  bail  for  the  defendants,  nunc 
pro  tune,  they  having  been  arrested,  and  the 
ordinary  return  of  cepi  corpora  having  been 
made,  and  the  default,  though  regular  in  other 
respects,  being,  by  inadvertence,  without  a 
common  bailpiece  being  first  filed  ;  and  as  to 
this, 

Per  Curiam.  There  is  no  doubt  that  when 
a  plaintiff  takes  his  default,  but  inadvertently 
omits  to  file  common  bail,  in  a  case  proper  for 
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it,  he  should  always  be  permitted  to  make  his 
proceedings  good  by  doing  this  nunc  pro  tune. 
Upon  such  a  case  being  presented  by  affidavit 
and  notice  of  motion,  it  is  a  matter  of  course  to 
grant  a  rule  that  it  may  be  done. 
Rule  accordingly  .(a) 

Cited  in-3  Barb.,  608. 

(a)  Vide  2  Cow..  43,  per  Sudam,  Senator. 


Ex  PARTE  HARRISON. 
Appeal  Bond— Form  of,  in  Various  Cases. 

Form  of  bond  on  appeal  by  plaintiff  from  a  judg- 
ment against  him  for  costs  only,  before  a  justice, 
under  the  Statute  (sees.  47,  ch.  238,  sec.  38).  It  need 
not  be  conditioned  to  pay  the  judgment  below,  or 
surrender,  &c. 

So  if  plaintiff  appeal  on  account  of  the  judgment 
in  his  favor  being  too  small. 

So  if  defendant  appeal  for  the  smallness  of  the 
judgment  in  his  favor. 

Otherwise,  if  a  party  appeal  from  a  judgment 
against  him  for  both  damages  and  costs. 

How  the  bond  should  be  in  such  case. 

Bond  is,  in  all  cases,  to  be  in  the  penalty  of  double 
the  judgment,  whether  for  costs  only,  or  damages 
and  costs. 

Citation— 19  Johns.,  171. 

HARRISON  sued  Adams  before  a  justice  of 
Onondaga  Co., who  gave  judgment  for  the 
defendant.  Upon  which  the  plaintiff  appealed 
to  the  next  Court  of  C.  P.  for  that  county  ; 
gave  due  notice  of  appeal  to  the  justice,  July 
24,  1824  ;  paid  the  costs  recovered  by  the  de- 
fendant ;  and  executed  and  delivered  to  the 
justice  a  bond  in  these  words:  "Know  all 
men  by  these  presents,  that  we.  William  Har- 
rison, Samuel  Forman  and  Morehouse  Hickok, 
62*]  are  held  and  firmly  *bound  unto  John 
Adams,  in  the  sum  of  seven  dollars  ninety-six 
cents,  to  the  payment  whereof  we  bind  our- 
selves, jointly  and  severally,  firmly  by  these 
presents.  Sealed  with  our  seals.  Dated  July 
24,  1824.  The  condition  of  this  obligation  is 
such,  that  whereas  the  above  named  William 
Harrison, by  Samuel  Forman, as  his  next  friend, 
heretofore  brought  a  suit  before  Thaddeus 
Patchen,  Esq.,  a  justice  of  the  peace  in  and  for 
the  County  of  Onondaga,  against  the  above 
named  John  Adams,  which  suit  came  on  to  be 
tried  before  the  said  justice  and  a  jury,  on  the 
17th  day  of  July  instant,  at  which  time  a  judg- 
ment was  rendered  therein,  on  the  verdict  of 
the  said  jury,  in  favor  of  the  said  Adams, 
against  the  said  Harrison,  for  the  costs  of  suit 
amounting  to  three  dollars  and  ninety-eight 
cents;  and  whereas  the  said  William  Harrison 
has  appealed  from  the  said  judgment,  to  the 
Court  of  Common  Pleas  in  and  for  the  County 
of  Onondaga;  now,  therefore,  the  condition  of 
this  obligation  is  such,  that  if  the  said  William 
Harrison  shall  prosecute  the  said  appeal  with 
all  due  diligence,  to  a  decision  in  the  Court  of 
Common  Pleas,  and  in  case  judgment  shall  be 
rendered  against  such  appellant,  shall  pay  such 
judgment,  including  costs  of  the  appeal,  then 
this  obligation  to  be  void  ;  otherwise  to  be  and 
remain  in  full  force  and  virtue."  Signed  and 
sealed  by  the  obligors.  On  this  bond  was  in- 
dorsed, "  I  approve  of  the  within  bond  and 
securities.  July  24th,  1824.  T.  Patchen,  J. 
Peace." 
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Aug.  2  the  justice  made  his  return  which  was 
filed  with  the  bond  in  the  clerk's  office  of  Onon- 
daga, Aug.  14;  and  on  motion  of  the  appellee, 
at  the  next  September  Term  of  the  Onondaga 
C.  P.  they  quashed  the  appeal,  for  a  defect  in 
the  bond,  and  on  the  ground  that  it  did  notcom- 
form  to  the  Statute  (sess.  47,  ch.  238,  sec.  36.) 

Mr.  B.  D.  Noxon,  now  move'd  for  a  manda- 
mus, commanding  the  C.  P.  to  vacate  the  rule, 
and  proceed  in  the  appeal. 

Mr.  J.  R.  Lawrence,  contra,  insisted  that  the 
bond  was  defective  within  the  Statute  (sess.  47, 
ch.  238,  sec.  26),  in  not  providing  for  the  pay- 
ment of  the  judgment  recovered  before  the  jus- 
tice *and  the  interest.  This,  he  said,  is  [*63 
made  necessary,  by  that  section,  in  all  cases. 
Again;  In  the  Matter  of David  Marsh,  19  Johns., 
171,  this  court  decided  that  the  word  "  judg- 
ment," as  used  in  the  Act  of  1818,  did  not  com- 
prehend the  costs.  If  the  costs  cannot  be  con- 
sidered a  part  of  the  judgment,  in  a  case  like 
this,  where  there  are  no  damages,  the  bond 
can  have  no  penalty  ;  and  so  it  is  no  security 
to  the  appellee  for  the  costs  of  the  appeal,  as 
the  appellee  cannot  recover  beyond  the  amount 
of  the  penalty.  The  provisions  of  the  Acts  of 
1818  and  1824  are  alike  in  this  respect ;  and 
the  decision  of  this  court  cited,  when  applied 
to  this  case,  proves  that  it  is  not  a  case  con- 
templated by  the  Statute.  The  party  should 
not  be  allowed  to  harass  his  adversary  by  an 
appeal,  without  any  security  for  costs. 

Mr.  Noxon,  in  reply,  said  it  would  be  idle  to 
give  a  bond  for  the  payment  of  the  judgment 
and  interest  which  had  been  already  paid,  at 
the  time  of  appealing  ;  and  as  to  the  decision 
cited,  it  merely  went  to  regulate  the  cases, 
under  the  old  Act,  in  which  an  appeal  would 
lie.  The  late  Act  gives  one  in  all  cases  ;  and 
a  little  discrepancy  between  this  general  pro- 
vision and  the  form  of  the  bond,  will  not  do 
away  the  express  words  of  the  Act. 

Curia,  per  WOODWORTH,  /.  The  Statute 
requires  that  the  bond  be  in  double  the  amount 
of  the  judgment ;  if  costs  only  are  adjudged 
against  a  party,  it  follows  that  it  must  be  in 
double  the  amount  of  the  costs  ;  if  damages 
and  costs,  then  double  the  amount  of  both. 
In  the  Matter  of  David  Marsh,  19  Johns.,  171, 
it  is  true  this  court  held  that  the  costs  were  not 
to  be  considered  a  part  of  the  judgment.  But 
that  was  for  the  purpose  of  the  right  to  appeal, 
the  Statute  of  1818  giving  an  appeal  only  when 
the  damages  recovered  were  over  $25  ;  conse- 
quently, if  it  required  the  addition  of  the  costs 
to  make  out  a  sum  exceeding  $25,  an  appeal 
would  not  lie.  But  under  the  Act  of  1824,  an 
appeal  is  given  in  every  case  ;  and  when  the 
amount  of  the  judgment  is  spoken  of,  it  has 
reference  to  the  costs  as  well  as  the  damages. 

*The  first  part  of  the  section  regulating  [*64 
appeals  declares  that  the  party  appealing  shall 
give  a  bond  with  a  condition,  to  prosecute  the 
appeal,  with  due  diligence,  to  a  decision  in  the 
Court  of  C.  P. ;  and  in  case  judgment  shall  be 
rendered  against  the  appellant,  to  pay  such 
judgment,  including  costs  of  the  appeal.  This 
applies  to  cases  :  1.  Where  the  plaintiff  may 
recover  before  the  justice,  but  being  dissatisfied 
with  the  amount  recovered,  appeals  ;  2.  Where 
a  defendant  has  judgment  in  his  favor  for 
costs  only,  and  appeals  because  a  balance  is 
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not  found  in  his  favor,  or  where  a  balance  is 
found  in  his  favor,  and  he  claims  a  greater  ; 
and  3.  Where  the  plaintiff  appeals,  when  the 
judgment  is  in  favor  of  the  defendant  for  costs 
merely.  In  all  these  cases,  the  condition  of 
the  bond  has  nothing  to  do  with  the  costs, 
damages,  or  debt,  recovered  in  the  court  be- 
low ;  because,  as  to  the  costs,  they  are  paid 
before  the  party  can  appeal,  and  as  to  the 
damages  in  favor  of  the  appellant,  he  seeks  to 
get  rid  of  them  by  the  appeal.  But  when  the 
party  against  whom  damages  are  found  ap- 
peals, then  the  condition  is  to  pay  the  debt  or 
damages,  with  interest  and  costs  of  appeal,  if 
the  appeal  shall  not  be  prosecuted  with  dili- 
gence, or  that  the  appellant  shall  surrender  his 
body  in  execution  on  the  judgment.  The 
sentence  is  obscure  ;  but  the  meaning  is,  if  the 
suit  is  not  prosecuted  with  due  diligence,  the 
appellant  shall  pay,  or  surrender  his  body;  and 
in  case  judgment  shall  be  rendered  against  the 
appellant,  he  shall  pay  or  surrender  in  like 
manner.  This  construction  is  necessary  in 
-order  to  make  the  latter  clause  consistent  with 
the  former,  to  effectuate  the  intent  of  the  Leg- 
islature, and  to  avoid  an  absurdity  which 
would  arise  from  adhering  to  a  literal  con- 
struction ;  which  would  be,  that  if  the  appel- 
lant prosecuted  with  diligence,  he  would  not 
be  obliged,  by  the  bond,  to  pay  or  surrender, 
although  he  might  fail  in  the  appeal.  The 
words.  "  or  in  case  judgment  shall  be  rendered 
against  the  appellant,"  in  the  condition  of  the 
bond,  applicable  to  the  first  class  of  cases,  are 
necessarily  to  be  understood  in  the  second, 
after  the  words,  "  if  such  appeal  shall  not  be 
prosecuted  with  all  due  diligence." 
65*]  *In  the  present  case,  judgment  was  in 
favor  of  the  defendant  for  costs  ;  and  conse- 
quently, as  the  bond  is  the  form  prescribed  by 
the  first  part  of  the  section,  it  complies  with 
the  Act ;  and  the  court  below  erred  in  quash- 
ing the  appeal. 

Motion  granted. 
Cited  in— 5  Cow.,  391 ;  9  Cow.,  229 ;  3  Barb.,  608. 


HAMLIN  AND  BENEDICT 
BOUGHTON  ET  AL. 

•>*   Execution — Receipt   by  Deputy-Sheriff 
DiscJiarges  Defendant — Practice. 

A  sale  of  Roods  by  a  deputy-sheriff  and  a  receipt 
•  'I  the  proceeds  operate  as  a  payment  to  the  sheriff, 
and  discharge  the  defendant. 

The  court,  however,  will  not  order  satisfaction  to 
l»-  entered  ot  record,  until  the  money  is  paid  to  the 
plaintiff;  but  will  stay  all  proceedings  against  the 
defendant,  leaving  the  plaintiff  to  his  remedy 
against  the  sheriff. 

IN  this  case,  it  appeared  that  the  judgment 
for  the  plaintiffs  had  been  satisfied,  by 
various  payments,  and  some  sales  of  property 
on  credit,  by  the  consent  of  both  parties.  These 
sales  had  been  made  by  a  deputy  of  the  sheriff  of 
Ontario,  to  whom  the  execution  was  directed. 
It  was  delivered  to  the  deputy,  who  sold  upon 
it ;  and  the  proceeds  of  the  sales  had  been  re- 
ceived by  him. 

A  motion  was  now  made,  in  behalf  of  the 
•defendants,  to  enter  satisfaction  upon  the  judg- 
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ment,  or  to  stay  execution,  whichsoever  the 
court  might,  direct.  No  notice  of  the  motion 
had  been  served  on  the  sheriff. 

Mr.  W.  Hubbell,  for  the  motion. 

Mr.  B.  Whiting,  contra. 

Curia.  The  plaintiffs  are  bound  to  give 
credit,  in  some  shape,  for  the  money  received 
by  the  deputy.  An  entry  of  satisfaction  upon 
the  record,  however,  might  deprive  them  of 
all  remedy  against  the  sheriff.  For  the  pres- 
ent, therefore,  we  direct  a  stay  of.  all  further 
proceedings  against  the  defendants,  which  will 
not  interfere  with  the  plaintiffs' remedy  against 
the  sheriff. 

Rule  accordingly. 


*Ex  PARTE  THAYER. 


[*66 


Discharge,  Under  Act  Abolishing  Imprisonment 
for  Debt— Extends,  to  What. 

A  discharge  under  the  Act  to  Abolish  Imprison- 
ment for  Debt  in  Certain  Cases,  sess.  42,  ch.  101,  ex- 
tends to  judgments  in  actions  for  wrongs. 

rpHAYER  made  an  affidavit  that  he  was  and 
-L  is  an  insolvent  debtor,  and  that  he  pre- 
sented a  petition  (made  out  as  required  by  the 
Act  of  Apr.  7,  1819,  with  the  other  papers  re- 
quired by  that  Act)  to  the  first  judge  of  Yates 
Co.  where  the  deponent  resided,  but  the  judge 
refused  to  receive  the  papers,  on  the  ground 
that  it  appeared  by  the  deponent's  inventory 
that  he  owed  but  one  debt,  which  was  due 
upon  a  judgment  in  the  C.  P.  of  Ontario  Co,, 
recovered  against  the  deponent  for  an  assault 
and  battery.  Upon  this  affidavit, 

Mr.  H.  A.  Wisner  now  moved  for  a  manda- 
mus commanding  the  judge  to  receive  and  act 
upon  the  application. 

Mr.  W.  M.  Oliver,  contra,  said  he  supposed 
the  Statute  contemplated  a  discharge  from 
debts  due  upon  contract  only.  The  words  of 
the  Act,  sess.  42,  ch.  101,  sec.  3,  giving  the 
terms  of  the  discharge,  confine  it  to  a  debt  or 
debts,  due,  &c.,  or  contracted  for  before  that 
time,  though  payable  afterwards.  By  the  2d 
section  the  insolvent  is  to  state  the  considera- 
tion of  the  debts  which  he  owes,  in  the  account 
of  his  creditors,  before  the  judge  has  jurisdic- 
tion. Both  sections  taken  together,  would 
seem  to  imply  that  the  discharge  was  not  in- 
tended for  that  class  of  debts  due  upon  judg- 
ments for  wrongs,  but  such  as  arose  upon  con- 
tract. These  alone  can  properly  be  said  to 
have  a  consideration.  It  appeared  to  him  that 
the  insolvent  should  be  put  to  his  application 
under  the  4th  section  of  the  "  Act  for  Relief 
of  Debtors  with  Respect  to  the  Imprisonment 
of  their  persons,"  1  R.  L.  349,  which  he  can 
make,  if  the  plaintiff  should  think  proper  to 
charge  him  in  execution. 

Mr.  E.  Cmcen,  in  reply,  said  that  the  Words  of 
the  discharge  are  general,  debt  or  debts,  which 
clearly  include  all  demands  upon  judgment 
for  whatever  cause.  Besides,  one  object  of  the 
Statute  was  equality  in  the  distribution  of  the 
debtor's  ''property  among  all  his  crcd-  [*O7 
itors.  All  his  property  passes,  by  the  assign- 
ment in  trust  for  the  cVeditors.  If  iudgmcnt 
creditors  for  a  tort  are  not  included,  those 
claiming  upon  contract  would  take  the  whole, 
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and  exclude  the  former  from  their  dividend. 
This  would  be  unjust ;  but  it  followed  from 
the  ground  taken  against  the  motion.  If  a 
judgment  for  a  tort  could  not  be  made  the  foun- 
dation of  a  petition,  it  could  not  be  be  consid- 
ered in  a  division  of  the  insolvent's  estate. 
There  can  be  no  difficulty  in  stating  the  con- 
sideration. It  is  the  injury  for  which  the 
judgment  was  obtained. 

The  Court  were  clear  that  the  words  "debt" 
or  "  debts,"  used  in  the  Act,  extended  to  de- 
mands due  on  judgment,  whether  upon  tort  or 
contract ;  and  they  said  it  had  so  been  holden 
before,  (a) 

Motion  granted. 

Cited  in— 24  Wend.,  367 ;  31  How.  Pr.,  127 :  2  Daly, 
115 ;  1  Leg.  Obs.,  328. 

(a)  See  People  v.  Marine  Court,  of  N.  Y.,  3  Cow., 
366,  where  the  same  construction  was  given  to  the 
Act  for  the  Relief  of  Debtors  with  Respect  to  the 
Imprisonment  of  their  Persons,  1  R.  L.,  348. 


THE  PEOPLE 

v. 
HALLETT,  Sheriff  of  HERKIMER. 

Nominal  Damages,  not  Allowed  in  Judgment  by 
Default  in  Debt — Costs. 

Nominal  damages  are  not  given  in  a  judgment  by 
default  in  debt ; 

And  so  where  judgment  was  for  the  plaintiff  by 
nil  dictt  for  $250,  the  penalty  of  a  bond ;  held,  that 
the  plaintiff  could  not  add  nominal  damages  to 
raise  it  above  $250,  in  order  to  carry  Supreme  Court 
costs. 

IN  the  original  suit,  the  plaintiff  recovered  in 
debt  on  bond,  in  the  penalty  of  $250,  con- 
ditioned to  pay  $150.  .The  judgment  was  by 
default  for  want  of  a  plea.  This  suit  was  an 
attachment  against  the  defendaut  for  not  re- 
turning the  fi.fa.,  and  it  being  agreed  that  the 
costs  upon  the  attachment  must  follow  at  the 
same  rate  with  those  in  the  original  cause,  it 
was  submitted  upon  this  ground.  (Vide  People 
v.  Chapman,  1  Cow.,  214.) 

Mr.  M.  Hoffman,  for  the  defendant,  relied 
on  the  words  of  the  Act  Concerning  Costs,  1 
R.  L.,  344,  sec.  4,  and  insisted  that  6  cents 
nominal  damages,  for  the  detention  of  the  debt 
cannot  be  regarded. 

Mr.  P.  Gansewort,  contra,  cited  Clapp  v. 
Reynolds,  2  Johns.  Cas.,  409,  where  the  dam- 
ages were  held  to  make  part  of  the  amount  for 
CJ8*]  *the  purpose  of  costs,  in  an  action  upon 
a  penal  bill.  He  insisted  that  the  nominal 
damages  might  be  taken  into  the  account,  upon 
the  question  of  costs.  To  show  that  nominal 
damages  were  allowable,  he  cited  Caines'  Prac- 
tical Forms,  215,  sec.  10. 

Curia.  No  nominal  damages  are  given  in  a 
judgment  by  default  in  debt.(a)  The  judg- 
ment consists  of  the  debt  and  costs — nothing 
more.  The  costs  must  be  taxed  at  the  C.  P. 
rate. 

Rule  accordingly. 
Cited  in— 9  Cow.,  653  (n). 

(a)  And  so  are  the  entries  in  Lill.  Ent ,  473, 483, 503 ; 
Tidd.  Pr.  Forms.  169-70,  on  mutuatus.  So  of  debt 
on  bond.  (7d.)  So  in  5  Wentw.,  165-6,  414 ;  10  Id., 
427-8,  453 ;  7  Id.,  402. 
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Nominal  or  other  damages  are  given  by  verdict 
in  debt.  Lill.  Ent.,  257,  379:  Tidd.  Pr.  Forms.  186-7. 

And  hence,  Clapp  v.  Reynolds,  2  Johns.  Cas.,  409, 
was  probably  the  case  of  a  verdict;  and  what  is- 
said  by  Buller,  J.,  in  Lord  Lonsdale  v.  Church,  2 
T.  R.,  398,  and  by  Lord  Kenyon,  C/i.  J.,  in  Wilde  v. 
Clarkson,  6  T.  R.,  304,  or  nominal  damages,  must 
also  be  understood  in  reference  to  a  recovery  by 
verdict. 


THE  PEOPLE 

v. 
HALLETT,  Sheriff  of  HERKIMER. 

Attachment  for  not  Returning  Execution — Co*t*.. 

The  costs  of  an  attachment  for  not  returning  an 
execution  where  the  judgment  in  assumpsit  is  less- 
than  $250  must  be  taxed  at  the  rate  of  C.  P.  costs. 

Citation— 1  Cow.,  214. 

IN  the  original  suit  (Spencer  v.  Sprague)  the- 
plaintiffs  recovered  judgment  in  assumpsit, 
and  had  execution  for  damages  to  $191.24,  and 
costs  to  $28.96,  upon  which  the  defendant  in 
this  suit  was  attached  for  not  returning  the 
execution  ;  and  the  only  question  was,  whether 
there  should  be  a  relaxation,  the  costs  against 
the  defendant  having  been  taxed  as  Supreme 
Court  costs. 

Mr.  M.  Hoffman,  for  the  defendant,  moved 
for  a  relaxation,  and  cited  People  v.  Chapman,. 
Sheriff,  1  Cow.,  214. 

Mr.  W.  Esleeck,  contra. 

*  Curia.  This  case  comes  within  the  [*(>O 
pinciple  of  People  v.  Chapman,  cited  for  the 
motion.  Though  in  form  a  suit  by  the  people,, 
it  is  really  in  favor  of  the  party  ;  and  C.  P.  costs 
only  are  allowable.  The  rule  is  the  same,, 
whether  the  attachment  be  for  neglect  to  re- 
turn mesne  or  final  process. 

Motion  granted. 


SNOWDEN 

v. 

ROBERTS,  Impleaded  with  HAYES,  ALLISON; 
and  SMITH. 

Motion,,  to  Supersede  Habeas  Corpus  Cum  Causa. 
— Practice —  W  hen  Cause  Removable  from  C. 
P.  by  Habeas  Corpus — Practice,  when  Cause 
Removed  by  One  of  Several  Defendants. 

A  motion  to  supersede  a  habeas  corpus,  cum  causa,. 
will  be  heard,  though  the  writ  be  not  returned. 

Though  a  habeas  cnrpits  cum  causa  be  not  prop- 
erly directed,  it  lies  with  the  court  below  to  object 
to  this :  not  with  the  party ;  who  cannot  move  to- 
supersede  it  on  this  ground,  after  the  court  below 
have  acted  upon  it. 

Though  the  sum  in  question  do  not  exceed  $500, 
in  a  cause  in  the  C.  P.  of  N.  Y.  (vide  sess.  46,  ch.  207),. 
yet  if  it  appear  by  affidavit  that  the  title  to  land 
will  come  in  question,  the  cause  is  removable  by 
habeas  corpus. 

One  of  several  defendants  returned,  taken  in  the 
court  below,  may  sue  out  a  habeas  corpus ;  but,  to* 
avoid  a  procedendo,  he  must  put  in  bail  for  all  the 
defendants,  according  to  the  10th  general  rule  of" 
October  Term,  1796. 

Citations— 4  T.  R.,  499;  Stat.,  sess.  46,  ch.  207 :  1 
Str.,  527 ;  11  Johns.,  199 ;  1  Dunl.  Pr.,  225. 

AN  action  of  trespass  quare  clausum  fregit 
had  been  commenced  against  the  defend- 
ants in  the  C.  P.  in  the  City  of  N.  Y.,  by 

COWEN  4~ 


1825 


VAIL  v.  SMITH. 


69- 


Snowden  ;  and  the  capias  ad  respondendum  re- 
turned their  cepi  corpora.  The  damages  were 
laid  at  $500  only,  both  in  the  capias  and  dec- 
laration, both  of  which  were  against  all  the 
defendants  jointly.  Issue  being  joined  and 
the  cause  noticed  for  trial,  Roberts  alone  sued 
out  a  habeas  corpus  in  the  cause,  directed  by 
mistake,  "  to  the  Judges  of  the  Court  of  Com- 
mon Pleas,"  without  saying  of  what  court,  and 
the  writ  then  ran  thus  :  "  We  command  you 
that  you  have  the  body  of  Elijah  J.  Roberts, 
who  is  impleaded  with  Jacob  Hays,  Robert 
Allison,  and  Daniel  Fell  Smith,  detained  in 
your  prison,  &c.,  together,  &c.,  at  the  suit  of 
Thomas  Snowden,"  &c.  The  writ  of  habeas 
corpus  was  returnable  at  the  present  term  ;  but 
not  yet  returned.  Roberts  appeared  separately 
from  the  other  defendants  in  the  court  below, 
by  his  attorney,  and  the  other  defendants  ap- 
peared by  their  attorney.  The  habeas  corpus 
was  allowed  by  the  commissioner,  upon  an 
affidavit  that  the  title  to  land  would  come  in 
question  in  the  cause  ;  and  it  was  sued  out  at 
the  instance  of  Roberts  alone  ;  and  the  court 
7O*]  below  received  *it  as  a  supersedeas,  and 
refused  to  go  on  with  the  trial,  at  their  last 
January  Term,  when  it  was  filed. 

Messrs.  Blunt  and  Johnson  now  moved  to 
supersede  the  writ  of  habeas  corpus:  1.  Be- 
cause the  amount  demanded  was  only  $500. 
To  warrant  a  habeas  corpus  to  the  C.  P.  of  the 
City  of  N.  Y. ,  the  amount  demanded  should 
exceed  that  sum.  (Laws,  sess.  46,  ch.  207.) 
2.  Because  the  habeas  corpus  had  no  direction. 
It  should  be  directed  to  the  judges  of  the  court 
in  which  the  record  is.  (Tidd.  Pr.,  336.)  And 
though  the  court  may  not  quash  the  writ,  it 
not  being  returned,  yet,  for  a  misdirection, 
they  will  supersede  it.  Woodcraft  v.  Kinaston, 
2  Atk.,  318.  In  Daniel  v.  Phillips,  4  T.  R., 
499,  the  court  did  not  deny  that  a  misdirection 
would  be  fatal,  if  objected  to  before  the  re- 
turn ;  though  they  held  that  a  return  would 
cure  the  defect.  3.  Only  one  defendant  is  or- 
dered to  be  brought  up  by  the  writ.  Fry  v. 
Carey,  1  Str.,  527  ;  Youle  v.  Graham,  11  Johns., 
199. 

Mr.  8.  M.  Hopkins,  contra,  objected  that 
the  habeas  corpus  not  being  returned,  there  is 
no  cause  in  court.  The  proper  course  would 
have  been  for  the  party  to  move  for  a  man- 
damus, commending  the  court  below  to  pro 
ceed  in  the  cause,  but  the  court  will  not  set 
the  writ  aside.  Clark  v.  Lawrence,  1  Cow., 
48-8.  The  cause  involving  a  question  of  title, 
the  amount  of  damages  does  not  govern. 
(Laws,  Hess.  46,  ch.  207.) 

The  defect  in  the  direction  is  supplied  by 
filing  the  writ  with  the  court  of  N.  Y.  At  any 
rate,  the  objection  as  to  this  is  formal,  and  the 
writ  may  be  amended.  Gordon  v.  Valentine, 
16  Johnn.,  145.  That  one  of  several  defend- 
ants may  remove  a  cause  by  habeas  corpus,  he 
cited  Fry  v.  Carey,  Str.,  527,  and  1  Dunl.  Pr., 
224-5. 

Curia.  The  motion  to  supersede  the  writ  is 
proper,  though  it  be  not  returned.  We,  there- 
lore,  disallow  the  preliminary  objection.  But 
the  motion  must  be  denied  upon  the  merits. 
The  court  below  have  received  and  acted  upon 
the  writ,  and  it  does  not  lie  with  the  party  to 
71*]  object  after  this.  *Daniel  v.  P/iiUi])*,  4 
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T.  R. ,  499.  At  most  the  objection  is  of  mere 
form,  and  might  be  obviated  by  amendment. 
The  court  below  are  the  proper  party  to  object. 

The  exception  that  the  suit  was  for  $500 
only,  is  removed  by  the  affidavit,  that  the  title 
to  land  would  come  in  question.  The  Statute, 
sess.  46,  ch.  207,  which  denies  a  habeas  corpus 
to  the  N.  Y.  C.  P.,  when  the  sum  does  not  ex- 
ceed $500,  excepts  the  case  where  the  title  to- 
lands  or  tenements  will  come  in  question. 

One  of  several  defendants  may  remove  a 
cause  by  habeas  corpus.  On  the  return  of  the 
writ,  if  the  defendant  do  not,  upon  being 
ruled,  proceed  according  to  the  10th  general 
rule  of  October  Term,  1796,  the  plaintiff  may 
issue  a  procedendo.  The  only  difference  in 
the  proceedings  between  a  sole  defendant  and 
where  there  are  several,  is,  that  in  the  latter 
case  the  one  who  sues  out  the  habeas  corpus: 
must  see  that  bail  is  in  for  himself  and  his  co- 
defendants.  Fry  v.  Carey,  1  Str.,  527  ;  Youle 
v.  Graham,  11  Johns.,  199  ;  1  Dunl.  Pr.,  225. 

Motion  denied. 


VAIL  «.  SMITH. 

Record  of  Inferior  Court,  as  Evidence  in  Supreme 
Court — Variant — Amendment  of. 

It  seems  that  an  exemplification  of  a  record  of  an 
inferior  court  of  this  State  is  evidence  in  the  Su- 
preme Court,  and  that  it  is  not  necessary  to  remove 
the  record  there  by  cert iorari,  to  make  it  evidence, 
even  on  a  plea  of  md  tiel  record. 

The  declaration  set  forth  a  judgment  as  of  Octo- 
ber Term,  1813,  proutpatet  per  recnrdum.  On  mil 
tiel  record,  the  judgment  produced  was  of  October 
Term,  1814 ;  held,  a  fatal  variance. 

But  it  appearing  that  the  judgment  was  entered 
as  of  October  Term,  by  mistake,  the  plaintiff  was, 
on  the  trial,  allowed  to  withdraw  his  record,  in 
order  that  he  might  move  to  amend  it. 

The  text  of  the  record  is  the  evidence  which  must 
control  as  to  the  time  when  the  judgment  is  entered; 
and  it  cannot  be  corrected,  on  the  trial,  by  the 
judge's  date  of  signing  the  judgment  in  the  margin. 

DEBT,  on  a  judgment  of  the  Albany  C.  P. 
The  declaration  set  forth  a  judgment  of 
the  Court  of  C.  P.  in  favor  of  the  plaintiff, 
against  the  defendant,  as  of  the  3d  Tuesday  of 
Oct.,  1813,  prout patet  per  recordum,  &c.  Plea, 
nul  tiel  recoi-d. 

*Mr.  J.  Payn  moved  to  bring  on  the  [*72 
trial  by  record  ;  and  he  produced  an  exempli- 
fication of  the  record  of  a  judgment  in  the  C. 
P.  of  the  County  of  Albany,  in  favor  of  the 
plaintiff,  against  the  defendant,  the  pltia'ta 
whereof  was  of  the  3d  Tuesday  of  Oct.,  1813, 
and  the  cause  was  continued  upon  the  record 
to  the  3d  Tuesday  of  Oct.  next  (1814),  but  the 
record  was  signed  Oct.  22,  1813. 

Mr.  1.  Hamilton,  for  the  defendant,  objected 
that  the  evidence  was  inadmissible.  He  said, 
this  being  the  record  of  another  and  an  inferior 
court,  it  should  be  brought  here  by  a  certionirl. 
That  upon  a  plea  of  nul  tiel  record,  the  record 
itself  is  necessary,  or  the  tenor  of  it  ;  and  it 
can  come  here  by  certiorari  only,  for  the  pur- 
pose of  being  evidence.  An  exemplification 
merely  is  not  sufficient.  Woodcraft  v.  Kina*tnn , 
2  Atk.,  317,  318. 

WOODWORTH.  J.  I  believe  we  have  always 
considered  an  exemplification  sufficient. 

Mr.  Hamilton.  There  is  a  variance.  The 
declaration  sets  forth  a  judgment  of  October 
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Term,  1813.  This  record  is  continued  to  Octo- 
ber Term,  1814. 

Mr.  Payn,  in  reply.  The  variance  evident- 
ly arises  from  a  mere  mistake  of  the  attorney 
in  making  up  the  record.  He  has  inadvertent- 
ly drawn  the  placita  as  of  the  term  at  which 
judgment  was  rendered,  instead  of  the  term  at 
which  the  writ  was  returnable  ;  and  the  con- 
tinuance being  to  Oct.  next,  produces  the  vari- 
ance. The  declaration  is  of  the  term  at  which 
judgment  was  actually  rendered,  as  appears  by 
the  signing  in  the  margin.  The  day  is  alto- 
gether immaterial,  as  in  other  cases.  Brooks  v. 
Remiss.  8  Johns.,  455.  But  if  otherwise,  the 
court  will  allow  us  to  withdraw  the  record, 
move  the  C.  P.  to  amend,  and  bring  on  the 
cause  at  another  day. 

73*]  *  Curia.  The  text  of  the  record  must 
be  taken  as  evidence  of  the  time  when  judg- 
ment was  rendered ;  and  cannot  be  corrected 
by  the  note  in  the  margin  of  the  day  when  it 
was  signed.  In  this  view,  there  is  a  fatal  vari- 
ance between  the  declaration  and  the  evidence; 
but  the  plaintiff  may  withdraw  his  record,  and 
move  the  0.  P.  to  amend. 

Rule  accordingly. 


THE  PEOPLE,  ex  rel.  KNAPP, 

v. 

THE  JUDGES  OF  THE  COURT  OF  COM- 
MON PLEAS  OF  THE  COUNTY  OF 
WESTCHESTER. 

Alternative  Mandamus  Commanding  C.  P.  to 
Seal  Bill  of  Exceptions— Form  of—  What  Suf- 
ficient— Service  of— Motion  to  Quash  Before 
Return. 

Form  of  an  alternative  mandamus,  to  a  Court  of 
•C.  P.  commanding  them  to  seal  a  bill  of  exceptions. 

It  did  not  set  forth  the  bill ;  yet  held  sufficient. 

It  was  served  in  vacation,  by  showing  each  judge 
separately,  the  original  mandamus,  and  delivering 
him  a  copy  ;  held,  a  good  service. 

A  motion  to  quash  an  alternative  mandamus  may 
l>e  made  before  the  writ  is  returned. 

Citation— 1  Johns..  64. 

A  MANDAMUS  was  issued  out  of  this  court 
IJL  in  these  words:  "The  people,  &c.,  to 
the  judges,  &c.,  of  Westchester,  greeting: 
Whereas,  it  has  lately  been  represented  to  us,  in 
our  Supreme  Court  of  Judicature,  before  our 
justices  thereof,  on  the  part  and  behalf  of 
Jonas  Knapp,  that  at  a  Court  of  Common  Pleas 
held  in  and  for  the  County  of  Westchester,  at, 
Ac.,  on,  &c.,  a  certain  suit,  then  and  there  pend- 
ing, in  the  said  Court  of  Common  Pleas,  before 
you,  the  said  judges,  wherein  Jonas  Knapp 
was  appellee,  and  Sylvanus  Knapp  appellant, 
was  argued  before  you,  the  said  judges,  and  a 
judgment  of  nonsuit  rendered  therein  by  you 
74*]  the  said  judges  ;  *and  that  the  said  Jonas 
Knapp,  by  his  counsel,  learned  in  the  law,  did 
then  and  there  except  to  the  opinion  of  you, 
the  said  judges  in  the  said  suit,  and  to  the 
judgment  therein  by  you  so  rendered  as  afore- 
said, and  did  then  and  there  write  his  excep- 
tions, and  tender  the  same  to  you,  and  request 
you  to  affix  your  seals  to  the  same,  to  which 
said  exceptions,  you,  the  said  judges,  refused  to 
affix  your  seals  :  Whereupon,  we,  being  will- 
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ing  that  justice  should  be  done  in  the  premises, 
do  command  you,  that  you,  the  said  judges, 
do  affix  your  seals  to  the  said  bill  of  exceptions, 
according  to  the  statute  in  such  case  made  and 
provided  ;  or,  in  default  thereof,  that  you 
make  known  to  us,  in  our  Supreme  Court  of 
Judicature,  before  our  said  justices  thereof,  at 
the  Capitol,  in  the  City  of  Albany,  on  the  3d 
Monday  of  February  next,  why  you  have  not 
done  the  same.  Witness,  John  Savage,  Esq., 
&c.,  at,  &c.,  the  30th  day  of  October,  A.  D. 
1824." 

It  appeared  by  an  affidavit  of  the  first  judge 
of  Westchester,  that  tins'  writ  was  served  by 
showing  the  judges,  each  of  them,  in  vacation, 
the  original  which  the  attorney  retained,  and 
at  the  same  time  delivering  to  each  a  copy. 

Mr.  E.  Williams,  for  the  defendants,  moved 
to  quash  or  supersede  the  mandamus ;  \.  On 
the  ground  that  it  is  defective  in  form,  in  omit- 
ting to  set  forth  or  recite  the  bill  of  exceptions. 
In  Sikes  v.  Hansom,  6  Johns.,  279,  this  court 
say,  that  our  Statute  is  the  same  as  the  English, 
in  relation  to  bills  of  exceptions  ;  that  (he  Su- 
preme Court  can  issue  the  writ,  as  wdl  as  the 
chancery  in  England.  The  court  then  refer  to 
the  English  forms,  and  say  that  they  can  be 
the  same  in  the  Supreme  Court ;  that  the  writ, 
after  reciting  the  complaint,  commands  the 
judges,  si  ita  est,  tune  sigilla,  vestra,  &c.,  and  if 
it  be  returned  quod  non  ita  est,  the  answer 
would  be  sufficient.  In  Bull.  N.  P.,  316,  it  is 
said,  if  the  judges  refuse  to  sign  the  bill,  the 
party  grieved  by  the  denial  may  have  a  writ 
upon  the  Statute,  commanding  the  same  to  be 
donejuxta  forman  statuti;  it  recites  the  form 
of  an  exception  taken  and  overruled,  and  it 
follows,  vobis  prcedpimus  quod  si  ita  est  tune  si- 
gilla vestra  apponatis;  and  *if  it  be  re-  [*7ft 
turned,  quod  non  ita  est,  an  action  will  lie  for  a 
false  return,  and  thereupon  the  surmise  will 
be  tried,  &c. 

From  these  authorities,  it  is  evident  that  the 
mandamus  must  recite  the  bill  of  exceptions 
tendered,  that  the  judges  below  may  see 
whether  the  bill  they  are  required  to  seal  com- 
prises the  same  matters  as  that  tendered  ;  and 
that  they  may  be  able  to  return  specifically, 
quod  non  ita  est,  or  otherwise,  according  to  the 
fact. 

Nothing  appears  upon  the  mandamus  but 
what  the  C.  P.  did  right  in  directing  a  nonsuit; 
or,  if  otherwise,  there  is  not  that  point  of  law 
stated  which  would  be  the  subject  of  a  bill. 
The  contrary,  rather,  appears,  and  that  there 
is  no  point  of  law  to  which  a  bill  of  exceptions 
can  be  taken.  (2  Cai.,  168.) 

The  counsel  also  objected  to  the  manner  of 
service,  as  irregular. 

Mr.  J.  Edwards  referred  to  Bac.  Abr. ,  man- 
damus, B,  to  show  that  a  motion  to  quash  the 
writ  would  not  lie  before  a  return  made  and 
filed.  The  manner  of  service  was  right  as  set- 
tled by  this  court  in  People  v.  Supervisors,  etc., 
1  Johns.,  64.  The  bill  of  exceptions  need  not 
appear  in  the  writ.  It  is  always  tendered  to 
the  judges  at  the  trial,  and,  in  practice,  it  is 
served  on  them  with  the  mandamus.  If  not 
done,  or  the  service  is,  in  any  manner,  irregu- 
lar, it  may  be  cause  for  refusing  a  peremptory 
mandamus,  but  is  no  cause  for  quashing  or 
superseding  the  writ.  The  form  of  a  manda- 
mus to  set  aside  a  rule,  as  drawn  by  counsel, 
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in  Blunt  v.  O-reenwood,  which  is  given  at  length 
in  1  Cow.,  22,  was  not  more  explicit  than  this. 
The  judges  should  make  a  return  upon  which 
issue  may  be  taken,  and  should  not  be  allowed 
to  quash  the  writ  upon  their  affidavit. 

He  concluded,  by  moving  that  a  peremptory 
mandamus  issue. 

Curia.  It  is  objected  that  a  motion  to  quash 
the  writ  will  not  lie  till  it  is  returned.  Such  is 
the  general  rule  ;  but  a  case  is  cited.  The 
7  6*  J  People  v.  Judges  and  Supervisors,  *1  Job  ns. , 
64,  by  which  it  appears  that  the  service  of  an 
alternative  mandamus  may  be  by  delivering  a 
copy,  at  the  same  time  showing  the  original. 
The  party  thus  having  a  right  to  retain  the 
writ,  the  judges  must  make  a  return  without 
it.  The  writ  itself  cannot  be  returned  by 
them  ;  and  we  think  the  case  an  exception  to 
the  rule.  The  motion  is,  for  that  reason,  in 
time.  We  think,  however,  it  was  not  neces- 
sary to  recite  the  bill  of  exceptions  in  the  writ; 
the  motion  to  quash  or  supersede  it  is,  there- 
fore, denied  ;  but  as  the  defendants  may  not 
have  had  time  to  prepare  a  return,  we  give 
them  to  the  next  term  for  this  purpose,  when, 
if  the  return  be  not  made,  a  peremptory  man- 
damus must  go. 

Rule  accordingly. 

Cited  in-7  Wend.,  537 :  10  Wend.,  31 ;  58  N.  Y.  160 ; 
:$  How.  Pr.,  165 ;  5  How.  Pr.,  380 ;  38  Hun,  546. 


Ex  PARTE  STAATS. 

Collection,  by  Attorney — Failure  to  Pay,  Pro- 
ceeds to  Client — Attachment. 

Where  a  bond  was  left  with  an  attorney  of  this 
•court,  to  the  end  that  he  should  write  to  the  obligor 
and  obtain  the  money ;  but  without  any  express 
direction  to  bring  a  suit  in  default  of  payment,  the 
attorney  having  received  the  money  without  suit, 
and  neglected  to  pay  it  over,  on  demand,  to  his 
client :  held,  that  he  received  the  bond  to  collect  in 
his  character  of  attorney;  and  that  an  attachment 
should  issue  against  him,  unless  he  paid  over  the 
money. 

THE  relator,  Staats,  had  left  a  bond  with  J. 
W.  Edmonds,  Esq.,  an  attorney  of  this 
•court,  to  the  end  that  he  should  write  to  the 
obligor  to  pay  to  him  (Edmonds),  for  the  use 
of  Staats,  who  was  the  obligee,  the  money  due 
upon  the  bond  ;  but  he  did  not  direct  Mr.  Ed- 
monds to  commence  a  suit  upon  it,  in  case  the 
obligor  should  make  default  in  paying  ac- 
cording to  such  written  request.  The  obligor 
paid  the  money  to  Mr.  Edmonds,  who  had 
neglected  to  pay  it  over  to  the  obligee,  though 
repeatedly  requested  by  the  obligee  to  do 
'hi-.  Mr.  Edmonds  made  affidavit  that  he  was 
poor  and  unable  to  raise  the  money  to  pay  the 
obligee,  but  was  willing  that  the  obligee  should 
take  all  his  property  ;  "that  he  had  offered  to 
assign  good  demands  to  the  obligee  which  he 
believed  were  collectable,  in  payment  of  the 
money,  which  had  been  refused,  &c.  Upon 
these  facts, 

Mr.  J.  L'Amoureaux  moved  for  a  rule  that 
Mr.  Edmonds  show  cause  why  an  attachment 
should  not  issue  against  him.  He  cited  People 

NOT*.— Attorney  and  cUent— Failure  nf  attorney 
In  pay  over  money  collected -Remedy  of  client—  When 
jummary  r«/i./  gnn,t.,l.  >.•-•  p.  ,,|,|.-  v.  Smith,  .1  Cat., 
221,  note. 
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v.  Smith,  3  Cai.,  221,  and  People  v.  Wilson,  5 
Johns.,  368. 

Mr.  J.  W.  Edmonds,  in  person,  contra. 

*Curia.  The  motion  must  be  granted.  It[*77 
is  plain  that  this  bond  was  left  with  Mr.  Ed- 
monds in  his  character  of  attorney,  though  no 
specific  directions  were  given  to  bring  a  suit. 
It  turned  out  that  there  was  no  need  of  a  suit. 
The  money  was  paid  in  ;  and  the  relator  is 
entitled  to  our  aid  in  obtaining  it,  in  the  same 
manner  as  if  collected  by  suit. 

Rule  to  show  cause,  (a) 

Cited  in— 4  Hill,  45 ;  51  Barb.,  243 ;  4  How.  Pr.,  243 ; 
14  Abb.  K.  S.,  251 ;  2  Co.  R.,  116. 

(a)  In  the  Matter  of  Knight,  1  Bing.,  91,  C.  B.. 
Mich.,  T.,  1822 ;  De  Wolf  v. ,  2  Chit.  63. 


*JACKSON,  ex  dem.  PIONIER  ET  AL.  ,  [*78 

SCHAUBER. 
THE  SAME,  ex  dem.  THE  SAME, 

DIFFERENT     DEFENDANTS    IN    TEN 
OTHER    CAUSES. 

Stay  of  Proceedings,  in  Several  Actions,  by  Same 
Plaintiff  Against  Different  Defendants,  In- 
volving Same  Questions —  Verdict  in  one  Case 
— Motion  for  New  Trial — Practice. 

Where  several  causes,  in  favor  of  the  same  plaint- 
iff, though  against  different  defendants,  concerning 
the  title  to  property,  depend  on  the  same  questions 
and  the  same  evidence,  either  party  may  move  that 
only  one  of  the  causes  be  tried ;  and  that  the  others 
abide  the  event ;  and  if  the  fact  that  the  questions 
and  evidence  are  the  same  in  all,  be  not  disputed  by 
affidavit,  the  mo_tion  will  be  granted ;  otherwise,  if 
that  fact  be  denied,  or  appear  to  be  doubtful. 

And  where  several  causes,  concerning  the  title  to 
land,  in  favor  of  the  same  plaintiff,  against  differ- 
ent defendants,  were  noticed  for  trial,  and  one  was 
tried,  in  which  the  plaintiff  was  nonsuited,  upon 
which  his  counsel  gave  notice  to  the  defendants' 
counsel,  that,  as  all  the  causes  depended  on  the 
same  questions,  the  others  would  not  be  tried,  and 
a  case  was  made,  and  an  order  obtained  to  stay  pro- 
ceedings in  the  cause  tried,  with  a  view  to  a  motion 
for  a  new  trial :  and  on  motion  for  judgment  as  in 
case  of  nonsuit,  the  plaintiff's  attorney  swore  that 
the  title  and  evidence  of  the  plaintiff  were  the  same 
in  all  the  causes ;  held,  that  unless  the  defendants 
would  file  affidavits,  in  20  days,  that  the  questions 
and  evidence  were  not  the  same  in  all  the  causes, 
the  motion  should  be  denied ;  and  that  the  causes 
untried  should  abide  the  event  of  the  one  last  tried; 
and  that  if  such  affidavits  should  be  filed,  that  then 
the  plaintiff  should  pay  costs  of  the  circuit,  &c. 

T7JECTMENT,  for  land  in  the  County  of 
J-J  Saratoga.  The  first  cause,  and  two  of  the 
others,  were  noticed  for  trial,  at  the  December 
Circuit,  in  Saratoga,  1823,  when  the  first  was 
tried,  and  a  verdict  taken  therein  for  the  plaint- 
iffs subject  to  the  opinion  of  this  court  on  a 
case.  The  two  other  causes  were  not  brought 
to  trial  at  that  circuit.  All  the  causes,  except 
the  first,  were  noticed  for  trial  at  the  Saratoga 
Circuit  in  June  last,  one  of  them  brought  on 
to  trial,  and  the  plaintiff  nonsuited  ;  when  his 
counsel  declined  preceding  to  trial  with  the 
others,  and  they  were  not  tried.  The  nine  re- 
maining causes  were  again  noticed  for  trial,  at 
the  last  December  Circuit  in  Saratoga,  and  one 
of  them  tried,  and  the  plaintiff  being  nonsuited, 
he  declined  proceeding  to  trial  in  the  other 
causes,  of  which  he  gave  the  defendants'  coun- 
sel, in  each,  notice  on  the  morning  of  the  day 
following  the  trial.  Before  the  trial,  the  de- 
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fendants'  counsel  stated  to  the  circuit  judge,  in 
open  court,  in  the  presence  of  the  plaintiff's 
counsel,  that  cases  had  been  made  in  the  two 
causes  first  tried,  which  were  then  pending 
and  undetermined  by  this  court  (which  was 
the  fact),  and  requested  the  judge  to  postpone 
the  trial  of  all  the  causes  till  decisions  could  be 
had  upon  the  cases  so  made  ;  the  judge  asked 
the  defendants'  counsel  if  he  would  consent  to 
let  the  causes  then  noticed  for  trial  abide  the 
decision  of  the  court  on  the  cases  made,  to 
which  he  replied  in  the  negative,  though  the 
plaintiff's  counsel  consented.  The  affidavit  of 
the  plaintiff's  attorney  stated  that  the  title  and 
79*]  evidence  of  the  plaintiff  in  *support  of 
it  was  the  same  in  each  of  these  causes.  A 
case  was  also  made  in  the  cause  last  tried,  with 
a  view  to  set  aside  the  nonsuit,  &c.,  and  the 
circuit  judges  had  stayed  the  proceedings  by  a 
certificate  of  probable  cause. 

Mr,  A.  Van  Veehten  now  moved  for  judg- 
ment as  in  case  of  nonsuit,  in  all  these  causes 
except  such  as  had  been  tried. 

Mr.  L.  H.  Palmer,  contra. 

Curia.  Where  a  number  of  causes  are 
brought  and  all  depend  upon  the  same  title,  as 
here,  and  the  questions  to  be  litigated,  and  the 
evidence,  are  the  same  in  all,  it  is  competent 
for  either  party  to  make  an  application  to  this 
court,  before  the  circuit  arrives,  that  only  one 
of  the  causes  be  carried  down  to  trial  ;  and 
that  the  plaintiff  be  not  prejudiced  by  his  omis- 
sion to  try  others  ;  and,  in  a  clear  case,  that 
they  abide  the  event  of  the  cause  to  be  tried. 
In  passing  upon  such  a  motion,  the  court 
would  be  guided  by  the  admissions  of  the  party 
against  whom  the  motion  should  be  made.  If 
the  affidavits  of  the  parties  should  agree  that 
the  points  of  inquiry  and  the  evidence  would 
be  the  same  in  all  the  causes,  the  motion  would 
be  granted.  If  they  should  disagree,  though 
they  should  only  leave  the  matter  in  doubt,  the 
motion  would  be  denied.  Here  neither  party 
has  applied  for  our  direction — all  the  causes 
were  noticed  ;  an  offer  was  made  but  not  ac- 
ceded to,  at  the  circuit,  that  eight  of  them 
should  abide  the  event  of  the  ninth,  which  the 
plaintiff  contemplated  trying.  It  was  tried  ; 
the  plaintiff  was  nonsuited,  a  case  is  made  and 
proceedings  stayed  till  a  decision  here.  The 
plaintiff's  counsel  gave  notice  the  morning  after 
the  trial  that  he  should  not  try  the  remaining 
causes ;  and  on  the  defendants  moving  for 
judgment  as  in  case  of  nonsuit,  they  are  met 
by  the  affidavit  of  the  plaintiff's  attorney  that 
the  questions  to  be  tried  were  the  same  in  all 
the  causes.  The  only  dispute  here  is  about  the 
costs,  which  must  depend  on  the  fact  that  the 
questions  and  evidence  were  or  were  not  the 
same  in  all  the  causes.  If  the  former  be  the 
fact,  it  cannot  be  just  that  the  plaintiff  should 
be  required  to  go  through  with  the  formality 
of  a  trial  in  each ;  and  repeated  decisions  of 
this  court  have  pronounced  him  not  in  default, 
8O*]  for  taking  *the  course  which  he  has 
pursued.  The  only  difficulty  arises  from  the 
form  in  which  these  motions  for  judgment,  as 
in  case  of  nonsuit,  are  brought  forward.  Owing 
to  this,  the  defendants  have  not  yet  been  heard 
upon  the  question,  whether  according  to  their 
views  of  the  matter,  the  questions  and  evidence 
will  be  the  same  in  all.  Under  the  circum- 
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stances,  therefore,  we  direct  a  rule  to  be  en- 
tered, that  the  causes  untried  abide  the  event 
of  the  cause  of  Jackson  v.  Lyon  (the  cause  last 
tried),  unless  the  defendants  shall,  within  20 
days.file  an  affidavit  that  the  last  causes  not  tried 
do  not  depend  on  the  same  questions  and  on  the 
same  evidence  as  the  cause  last  tried ;  and  if 
they  file  such  affidavit,  then  that  the  lessors  of 
the  plaintiff  pay  to  the  defendants  their  costs 
of  the  last  circuit,  &c. 

Mr.  Van  Veehten  said  the  causes  did  not  depend 
on  the  same  questions  and  the  same  evidence; 
and  an  affidavit  to  that  effect  would  be  filed. 

Cited  in— 2  Wend.,  211. 


Ex  PARTE  CHRYSLIN. 

Appeal  from  Justice,  Court — Compliance  with 
Forms,  Necessary — Appeal  Bond — Amend- 
ment in  C.  P. 

An  appeal  to  to  the  court  of  C.  P.  from  a  justices' 
court,  cannot  be  received  unless  the  forms  of  pro- 
ceeding for  that  purpose,  required  by  the  36th  sec- 
tion of  the  Fifty  Dollar  Act,  sess.  47,  ch.  238,  be 
strictly  complied  with. 

Thus,  if  the  clause  in  the  appeal  bond,  required 
by  the  Act  relative  to  paying  the  judgment  in  the 
justice's  court,  with  interest,  &c.,  be  omitted,  the 
appeal  cannot  be  received  nor  have  the  C.  P.  power 
to  amend  the  bond. 

After  they  are  duly  possessed  of  the  cause,  they 
may,  however,  amend  as  in  ordinary  cases. 

Citations— Act,  sess.  47,  ch.  238,  sec.  36 ;  3  Cow.,  251. 

TTICKOK  and  Hamilton  sued  Chryslin  before 
XL  a  justice  of  the  peace  of  the  County  of 
Onondaga,  and  recovered  judgment  against 
him  for  $34.99  damages  and  costs,  from  which 
the  defendant  appealed  to  the  next  Court  of  C. 
P.  of  that  county,  gave  the  proper  notice,  paid 
the  costs,  and  gave  a  bond  with  a  surety  ap- 
proved by  the  justice,  payable  to  the  plaintiffs,, 
with  a  penalty  of  $70  conditioned,  after  recit- 
ing the  judgment  and  that  the  defendant  bad 
appealed,  thus  :  "that  if  the  above  bounden 
Jacob  Chryslin  shall  prosecute  the  said  appeal 
with  all  due  diligence  to  a  decision  in  the  Court 
of  C.  P.,  and  shall,  moreover,  pav  to  the  said 
Morehouse  Hiekok  and  Robert  Hamilton  the 
judgment  to  be  rendered  on  such  appeal  with  in- 
terest thereon,  and  their,  *the  said  More-  [*8 1 
house  &  Robert's  costs  of  such  appeal,  provid- 
ed costs  be  awarded  against  him  the  said  Jacob; 
or  that  said  Jacob  will  surrender  his  body  in 
execution  of  said  judgment  to  be  rendered  on 
said  appeal,  provided  judgment  shall  be  ren- 
dered against  said  Jacob,  then,  &c.,  otherwise,. 
&c."  Sep.  15  last,  being  within  the  time  required 
by  law, the  justice  made  due  return  to  the  appeal 
which,  with  the  bond,  was  filed  in  the  Clerk's 
office  of  Onondaga  County.  At  the  last  Sep- 
tember Term  of  the  C.  P.  of  that  county,  the 
cause  was  called  upon  the  appeal,  and  Chrys- 
lin, the  appellant,  appeared  by  his  attorney  ; 
and  the  appellees  appeared  by  their  attorney, 
and  moved  the  court  to  quash  the  appeal,  on 
the  ground  that  the  condition  of  the  bond  was 
defective  :  which  motion  was  opposed.  The 
court  decided  that  the  condition  of  the  bond 
did  not  conform  to  the  statute,  &c.  The  coun- 
sel for  the  appellant  then  moved  to  amend  the 
bond  ;  but  the  court  overruled  the  motion  and 
quashed  the  appeal,  though  it  was  agreed  by 
the  counsel  of  both  parties,  that  if  the  bond 
was  defective  this  arose  from  a  mere  clerical 
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mistake,  and  that  the  appeal  was  prosecuted  in 
good  faith. 

Mr.  H.  Baldwin,  for  the  relator,  now  moved 
for  an  alternative  mandamus,  commanding  the 
judges  to  vacate  the  rule  quashing  the  appeal, 
and  proceed  to  a  hearing.  He  said  the  only 
objections  raised  related  to  the  condition  of  the 
bond.  The  first  is,  that  it  omits  the  clause 
"  to  pay  the  debt  or  damages  recovered  before 
the  justice,  together  with  the  interest  thereon, 
and  costs  of  such  appeal,  if  such  appeal  shall 
not  be  prosecuted  with  all  due  diligence,"  &c. 
<Sess.  47,  ch.  238,  sec.  36.)  The  second  is, 
that  the  condition  should  not  t)e  in  the  alter- 
native, to  pay  the  debt  or  damages  and  costs, 
or  surrender  the  body  in  execution.  &c. 

The  object  of  requiring  the  first  clause  was 
merely  to  compel  the  appellant  to  appear.  He 
•did  appear,  and  the  Statute  was,  in  this, 
substantially  complied  with.  As  to  the  second 
objection,  the  Statute  is  obscurely  worded;  but 
it  is  supposed  the  bond  is  a  substantial  compli- 
ance with  it. 

But  as  to  both  objections,  we  say  it  lay  ex- 
clusively with  the  justice  to  pass  upon  the 
82*]  validity  of  the  bond.  Not  only  *the 
sureties  but  the  bond  is  also  to  be  approved  of 
by  the  justice.  Such  is  the  fair  import  of  the 
section  in  question.  The  justice  having  ap- 
proved the  bond,  the  matter  becomes  resjudi- 
4Mla,  and  the  C.  P.  have  no  power  to  call  its 
validity  in  question. 

If,  however,  the  bond  was  defective, we  had 
a  right  to  amend,  not  only  upon  general  princi- 
ples, but  on  the  authority  of  Tompkins  v.  Cur- 
ti»,  3  Cow.,  251. 

The  motion  was  not  opposed  ;  but, 

Per  Curiam.  The  bond  was  defective.  The 
•clause  relative  to  paying  the  judgment  below, 
with  interest  and  costs  of  the  appeal,  &c.,  was 
omitted,  which  is  a  material  part  of  the  con- 
dition required  by  the  Statute.  This  being  so, 
the  Act  is  peremptory  that  the  appeal  shall  not 
be  received.  It  had  no  force  or  effect  what- 
ever. (Sess.  47,  ch.  238,  sec.  36.)  The  court 
had  no  discretion.  It  seems  to  be  the  in- 
tention of  the  Legislature  that  the  party  shall 
not  be  heard  on  appeal,  unless  he  comply 
strictly  with  the  terms  of  the  Act.  The  court 
below  acquired  no  jurisdiction  of  the  appeal. 
There  is  no  cause  concerning  which  he  can  in- 
terfere. In  this  view  they  have  no  power  to 
amend  the  bond.  After  being  possessed  of  the 
cause,  they  may  exercise  the  ordinary  power  of 
amending,  as  we  held  in  the  case  cited,  of 
Tompkin*  v.  Curtis ;  but  they  cannot  do  this 
till  the  cause  is  before  them.  The  motion  must 
be  denied. 

Rule  accordingly. 

Cited  in-4  Cow.,  541 ;  17  Wend.,  69;  6  Leg.  Obe., 
«8 ;  1  Co.  R.,  53 ;  13  Mich.,  222. 


VAN  ANTWERP,  Sheriff  of  ALBANY, 
NEWMAN. 

Writ  of  Error  —  Practice  —  Form  of  Recognizance 
of  Bail—  Delay  in  Return  of  Writ  of  Error  — 
Ini'ifffient  to  Allow  Execution  to  Go. 


A  writ  of  error  Is  a  writ  of  right  and  need  not  be 
allowed  by  a  Judge. 

COWBN  4. 


Filing  it  with  the  clerk  and  entering  its  receipt,  is 
a  sufficient  allowance;  and  will  stay  execution,  if 
bail  be  in. 

No  particular  form  of  a  recognizance  of  bail  in 
error  is  necessary  ;  and  where  it  was  drawn  up  in 
the  form  of  a  bond,  with  a  proper  penalty  and  condi- 
tion, and  acknowledged  before  a  judge,  who  certi- 
fied the  acknowledgment  in  this  form:  "Signed, 
sealed  and  delivered,  in  the  presence  of  J.  W.,"  the 
judge  held,  that  this  was  sufficient. 

Mere  delay  to  have  a  writ  of  error  returned,  for 
nearly  a  year,  is  not  a  sufficient  ground  for  allow- 
ing the  defendant  in  error  to  proceed  with  his  exe- 
tion. 

MR.  J.  L'AMOUREUX.for  the  the  plaintiff, 
moved  for  leave  to  take  out  execution  in 
this  cause,  notwithstanding  the  writ  of  error 
*brought  by  the  defendant  upon  the  judg-[*83 
ment  of  this  court  for  the  plaintiff.  (  Vide  S. 
C.,  2  Cow.,  543.) 

The  security  given  to  stay  execution  was  in 
this  form  :  "  Know  all  men  by  these  presents 
that  we,  Lewis  Newman,  John  Nelliger  and 
John  Hinckley,  are  held  and  firmly  bound  unto 
Cornelius  Van  Antwerp,  Esquire,  Sheriff  of 
the  City  and  County  of  Albany,  in  the  sum  of 
one  thousand  and  twenty  three  dollars  and 
fifty-two  cents,  of  the  money  of  account  of  the 
United  States  of  America,  to  be  paid  unto  the 
said  Cornelius,  his  attorney,  executors,  admin- 
istrators or  assigns ;  for  which  payment  we 
bind  ourselves,  our  heirs,  executors  and  admin- 
istrators, firmly  by  these  presents.  Sealed 
with  our  seals,  and  dated  the  thirtieth  day  of 
March,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  twenty-four." 

The  condition  of  the  above  recognizance  is 
such,  that  if  the  said  Lewis  Newman  doth  and 
shall  prosecute  to  effect  the  writ  of  error, 
brought  in  the  Court  lor  the  Trial  of  Impeach- 
ments and  the  Correction  of  Errors,  against 
the  said  Cornelius  Van  Antwerp,  Sheriff  as 
aforesaid,  upon  a  judgment  in  our  Mayor's 
Court  of  the  City  of  Albany,  and  which'  was 
reversed  by  our  said  Supreme  Court ;  and  also 
pay  and  satisfy,  if  such  judgment  of  the  Su- 
preme Court  shall  be  affirmed,  the  costs  to  be 
adjudged  upon  such  judgment,  and  all  costs  and 
damages  to  be  awarded  for  delay  of  execution, 
then  the  above  recognizance  to  be  void,  other- 
wise to  remain  in  full  force  and  virtue. 

LEWIS  NEWMAN,  (L.  s.) 
JOHN  NELLIGER,  (L.  6.) 
JOHN  HINCKLEY.  (L.  s.) 
Signed,  sealed  and  delivered 

m  the  presence  of, 

JOHN  WOODWORTH." 

To  this  was  subjoined  the  following  : 

*  "  I  approve  of  the  above  persons  as  [*84 
sufficient  sureties  for  the  prosecution  of  the 
writ  of  error  in  the  within  mentioned  cause. 
March  30th,  1824.  JOHN  WOODWOIITH." 

The  writ  of  error  was  in  the  usual  form,  is- 
sued out  of  the  Court  of  Chancery,  tested  Mar. 
30. 1824, returnable  without  delay,  and  was  filed 
in  the  clerk's  office  of  this  court,  April  10.  1824. 
On  the  same  day,  notice  of  this  was  given  to 
the  plaintiff's  attorney.  The  defendant's  at- 
torney had  not  yet  caused  the  writ  of  error  to 
be  returned.  This  writ  had  been  issued  and 
filed,  without  being  allowed  by  a  judge. 

Mr.  L'Amoureux  said,  though  the  court 
could  not  quash  the  writ,  they  might  prevent 
its  delaying  execution.  Here  had  been  a  delay 
of  nearlv  a  year  since  the  writ  was  filed.  It 
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had  not  even  been  returned.  This  alone  would 
be  a  ground  for  suffering  execution  to  go.  (2 
Dunl.  Pr.,  1139,  1141,  and  the  cases  there 
cited.)  . 

2.  The  writ  should  have  been  allowed  by  a 
judge. 

3.  The  recognizance  is  altogether  defective. 
It  does  not  refer  to  a  writ  of  error  from  this 
court,  but  from  the  Mayor's  Court.     It  is  in 
the  form  of  a  common  bond,  and  has  never 
"been  acknowledged. 

Mr.  L.  H.  Palmer,  contra. 

Curia.  The  mere  delay,  in  this  case,  is  not 
a  sufficient  ground  for  our  allowing  execution 
to  go. 

It  is  not  necessary  that  a  writ  of  error  should 
be  allowed  by  a  judge.  It  is  a  writ  of  right ; 
and  the  proper  officer  is  bound  to  issue  it  of 
course,  on  the  application  of  the  party.  The 
English  books  speak  much  of  allowing  a  writ 
of  error,  but  this  does  not  mean  a  judicial  act. 
There  the  writ  is  delivered  to  the  clerk  of  the 
errors,  who  enters  its  receipt,  whereupon  the 
party  takes  of  him  a  note  or  certificate  that  he 
has  allowed  the  writ.  This  is  what  the  books 
85*]  *mean  when  they  speak  of  allowance. 
With  us,  the  English  idea  of  allowance  of  the 
writ  is  seldom  complied  with,  beyond  the  re- 
ceipt of  it  by  the  clerk  of  the  court  to  which 
it  is  directed. (d)  The  filing  it  with  him,  and 
his  entering  the  receipt  of  it,  is  an  allowance, 
and  stays  execution,  if  bail  be  in. 

As  to  the  recognizance,  the  party  here  drew 
a  bond,  with  an  adequate  penalty,  and  a  prop- 
er condition.  With  this  he  goes  to  a  judge,  in 
whose  presence  it  is  executed.  The  judge  wit- 
nesses it,  and  certifies,  substantially,  that  it  was 
acknowledged  in  his  presence.  The  proceed 
ing  was  somewhat  informal.  The  instrument 
is  not  technically  worded  ;  but  it  was  a  virtual 
compliance  with  the  Act.  The  words  "  signed, 
sealed  and  delivered,  in  the  presence  of  "  the 
judge,  is  equivalent  to  saying  that  it  was  ac- 
knowledged before  him.  It  was,  in  fact,  so 
acknowledged.  It  was  the  act  of  the  party  and 
his  bail.  It  is  a  sufficient  warrant  for  draw- 
ing up  a  regular  recognizance  roll ;  and  we 
think  it  fully  available  to  the  plaintiff,  should 
he  find  it  necessary  to  resort  to  it  by  action. 

Motion  denied. 
Cited  in— 9  Cow.,  229 :  3  Barb.,  608. 

(d)  In  note  to  Gravall  v.  Stimpson,  1  Bos.  &  P.,  479 
n.  a.,  the  allowance  of  a  writ  of  error  is  defined  to 
be,  its  delivery  to  the  clerk  of  the  errors ;  and  Mer- 
iton  v.  Stevens,  Barn.,  205,  and  Sykes  v.  Dawson, 
Id.,  209.  support  that  definition.  Vide,  also,  Payne  v. 
Whaley,  2  Bos.  &  P.,  137. 


SHERMAN,  by  his  Guardian,  E.  SMITH, 
JAMES  McNITT. 

Action  of  Slander — Rule,  Allowing  Plaintiff  to 
Try  only  One  of  Several  Actions,  Does  not  Ap- 
ply to. 

The  rule  which  allows  a  plaintiff  to  try  only  one 
of  several  causes,  where  the  questions  and  the  evi- 
dence are  the  same  in  all,  without  being  subjected 
to  costs  for  not  trying  the  others,  does  not  apply  to 
actions  of  slander,  &c.,  where  the  question  is  one  of 
damages,  to  be  determined  by  a  jury,  but  is  confined 
to  questions  of  property. 
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A  FTER  the  decision  (February  Term,  1824) 
-il-  in  2  Cow.,  452,  the  plaintiff  carried  this 
cause  down  to  trial,  and  *obtained  a  ver-  [*8ft 
diet ;  and  in  settling  the  general  bill  of  cost* 
between  the  parties,  the  same  question  now 
arose  again,  upon  a  motion  for  relaxation, 
which  was  determined  then  ;  and  the  addi- 
tional fact  was  now  shown  to  the  court,  that 
both  the  causes  of  Sherman  v.  McNitt  and 
Slwnnan  v.  Wilson,  mentioned  in  that  report, 
were  actions  of  slander  ;  and  now,  in  speakine 
of  that  case, 

WOODWORTH,  J.,  who  delivered  the  opinion 
of  the  court,  said  :  "  It  does  not  appear,  by 
the  report,  that  the  two  causes  were  actions  of 
slander.  Whether  this  fact  appeared  upon  the 
affidavits,  we  dp  not  remember  ;  but,  at  any 
rate,  our  attention  was  not  called  to  the  cir- 
cumstance, nor  did  we  advert  to  it.  The  plaint- 
iff now  claims  the  costs  of  the  circuit,  upon 
the  ground  that  as  both  causes  depended  on 
the  same  question,  and  that  against  Wilson 
had  been  tried,  and  was  to  be  further  consid- 
ered upon  a  case  made,  it  was  regular  to  let 
the  other  go  off  till  the  decision  of  this  court 
should  be  obtained.  This  is  the  rule  where  all 
the  causes  involve  the  same  questions,  and  the 
same  evidence,  in  relation  to  a  right  of  proper- 
ty, like  that  in  Mr.  Palmer's  causes,  decided  at 
the  present  term.  Jackson  v.  Schauber,  ante,7S. 
But  it  is  obvious  that  the  rule  cannot  apply  to 
actions  of  slander.  The  question  is  one  of 
damages  upon  which  there  is  no  certain  rule, 
and  which  belongs  almost  exclusively  to  the 
jury.  The  plaintiff  having  tried  one  cause,  in 
which  he  obtains  a  verdict  for  a  certain  amount, 
may  still  go  before  another  jury,  in  another 
cause,  and  litigate  the  same  question,  and  de- 
mand a  heavier  sum,  and  perhaps  have  it  al- 
lowed, on  precisely  the  same  state  of  facts  as 
appeared  on  the  first  trial.  This  is  not  that 
kind  of  question  over  which  courts  ordinarily 
exercise  any  control  upon  a  motion  for  a  new 
trial  ;  nor  would  it  be  proper,  in  any  such 
cases,  for  the  court  to  order  that  one  cause 
should  abide  the  event  of  the  other.  It  now  ap- 
pears that  these  are  actions  of  slander ;  and  it 
follows  that  the  plaintiff  was  in  default  for  not 
trying  both  his  causes,  pursuant  to  notice. " 

Rule  accordingly. 
S.  C.— 2  Cow.,  452. 


*KETCHUM,  Executor,  &c.,      [*87 

v. 
KETCHUM. 

Actions  by  Executor — Liability  for  Costs. 

An  executor  declared  upon  a  promissory  note, 
and  for  money  lent,  &c.,  in  the  lifetime  of  his  tes- 
tator, laying  a  promise  to  himself  as  executor,  after 
his  testator's  death.  Being  nonsuited  upon  the  trial, 
held,  that  he  should  not  pay  costs. 

So  of  an  insimul  computassent,  with  him,  touching 
accounts  of  the  testator. 

The  general  rule  is,  that  if  the  executor  sue  as 
such,  when  he  might  have  sued  in  his  own  name,  if 
he  fail,  he  shall  pay  costs  ;  otherwise,  if  he  neces- 
sarily sue  as  executor. 

And  this  depends  on  the  inquiry,  whether  the 
cause  of  action  accrued  wholly  after  the  testator's 
death,  or  wholly  or  partially  before.  If  wholly 
after,  the  executor  pays  costs  on  his  failure,  as  in 
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trover  upon  his  own  possession,  or  assnimpirit  for 
money  had  and  received  to  his  use,  or  debt  for  an 
escape  upon  his  own  judgment  and  execution  as 
executor.  Otherwise,  if  the  demand  accrued  wholly 
or  partially  before,  as  in  azsumpsit  upon  a  promise 
to  testator.  So,  if  this  be  followed  by  a  promise  to 
the  executor  to  pay  the  same  debt.  In  both  cases 
the  action  should  be  by  the  executor  in  his  represent- 
ative character.  And  so  of  debt  for  an  escape  from 
his  testator's  judgment  and  execution,  though  the 
escape  was  after  nis  death. 

Citations— 5  T.  R.,  234,  235 ;  6  Mod.,  91, 181 ;  1  Salk., 

307. 

THE  declaration  was  in  assumpsit  upon  a 
promissory  note,  made  by  the  defendant 
to  the  testator  ;  also  for  money  lent  by  him  to 
and  paid  for  the  defendant,  and  for  money  had 
and  received  by  the  defendant  to  the  use  of  the 
testator,  in  his  lifetime  ;  with  an  averment 
that,  in  consideration  of  the  indebtedness  to  the 
testator,  the  defendant,  after  the  testator's 
death,  promised  to  pay  the  several  sums,  so 
due  the  testator,  to  the  plaintiff,  as  his  execu- 
tor. On  the  trial,  evidence  was  offered  by  the 
plaintiff,  and  received  by  the  judge,  touching 
promises  made  by  the  defendant  to  the  plaintiff 
after  his  testator's  death,  in  order  to  support 
the  plaintiff's  action,  as  appeared  to  this  court 
by  the  certificate  of  the  circuit  judge.  At  the 
circuit,  the  judge  directed  the  plaintiff  to  be 
nonsuited,  and  a  nonsuit  was  accordingly  en- 
tered. 

Mr.  D.  Bud,  Jr.,  now  moved  that  judgment 
be  entered  against  the  plaintiff  for  costs.  He 
said  it  is  well  settled,  that  in  action  of  trover, 
brought  by  administrators,  where  the  declara- 
tion charges  a  conversion  after  the  death  of 
the  intestate  as  well  as  before,  and  the  jury 
find  a  verdict  for  the  defendant,  and  the  judge 
certifies  that  evidence  was  given  applicable  to 
the  count  for  a  conversion  after  the  intestate's 
death,  the  defendant  is  entitled  to  costs ;  be- 
88*]  cause  there  was  *no  necessity  of  suing 
in  a  representative  character.  Admrs.  of  Tilton 
v.  Williams,  11  Johns.,  403;  Hollisv.  Smith,  10 
East,  293. 

The  same  rule,  in  actions  of  assumpsit,  was 
long  since  adopted,  even  in  England,  where 
the  courts  have  leaned  against  making  the  per- 
sonal representatives  liable  for  costs  ;  Marsh  v. 
Yettowly,  2  Str.  1106  ;  whereas  this  court  has 
given  a  construction  to  the  Statute  of  Costs 
more  severe  against  them.  Brown  v.  Lambert, 
Itt  Johns.,  148  ;  Hogeboom  v.  Clark,  17  Id.,  268. 
That  an  executor  must  pay  costs,  where  he  is 
nonsuited,  in  an  action  upon  an  assumpsit  to 
himself,  was  decided  in  Thornton  v.  Jett,  1 
Wash.,  138. 

It  is  only  when  executors  or  administrators 
must  necessarily  prosecute  in  their  representa- 
tive character,  that  they  are  exempted  from 
costs  on  nonsuit,  &c.  (2  Dunl.  Pr.,  721,  and 
the  cases  there  cited.) 

Mr.  E.  W.  Walbridge,  contra.  Costs  are 
never  allowed  against  executors,  upon  a  non- 
suit, where  they  are  obliged  to  sue  in  their 
representative  character.  Cook  v.  Lucas,  2 
East,  895  ;  fiittersallv.  Qroote,  2  Bos.  &  P., 253; 
Il-nrkce  v.  Saunders,  8  Burr.,  1586;  Ilollis  v. 
Smith,  10  East,  293  ;  Hayicorth  v.  David,  Cro. 
Jac.,  229  ;  Wilton  v.  Hamilton,  1  Bos.  &  P., 
446;  Admrs.  of  Tilton  v.  Williams,  11  Johns., 
403.  In  this  case,  it  was  necessary  that  the 
plaintiff  should  sue  as  executor  ;  and  the  case 
cannot  be  distinguished,  in  any  respect,  from 
COWEN  4. 


that  of   Wilton  v.  Hamilton,  I  Bos.  &  P.,  445, 
where  costs  were  denied. 

Indeed,  executors  and  administrators  should 
always  be  exempt  from  costs,  when  prosecut- 
ing the  right  of  their  testator  or  intestate, 
though  they  be  nonsuited.  Some  authorities 
hold  this  to  be  the  rule  in  all  cases  where  the 
action  will  lie  in  the  name  of  the  person  whom 
they  represent ;  though  the  injury  be  done,  or 
the  promise  made  to  them  personally,  after  the 
death  of  the  testator  or  intestate.  Cookerill  v. 
Kynaston,  4  T.  R.,  277,  280-1,  per  Buller,  J. 

*  Curia.  The  rule  is,  that  where  an  [*8J> 
executor  or  administrator  unnecessarily  sues 
in  his  representative  character  ;  that  is,  where 
he  might  have  brought  the  action  in  his  own 
name ;  if  he  is  nonsuited,  or  there  shall  be  a 
verdict  against  him  (5  T.  R.  234-5),  he  shall 
pay  costs.  The  mere  change  of  the  form  of 
action  shall  not  protect  him.  In  this  rule  the 
counsel  agree  ;  and  it  is  abundantly  supported 
by  the  cases  cited  on  both  sides.  Then  the 
only  question  is,  whether  Ketchum,  the  plaint- 
iff in  this  suit,  necessarily  described  himself 
as  executor.  On  looking  into  the  cases,  we 
think  he  did.  The  case  of  Ooldthwayte  v.  Pe- 
trie,  5  T.  R.,  234-5,  we  think,  draws  the  correct 
distinction.  It  lays  down  the  rule  as  estab- 
lished, that  where  an  action  is  brought  by  an 
executor,  as  such,  for  transactions  arising  in 
the  lifetime  of  his  testator,  he  is  not  liable  to 
pay  costs,  though  he  fail  in  the  action.  That 
was  an  action  brought  to  recover  money  al- 
leged to  be  received  after  the  death  of  the  tes- 
tator, to  the  use  of  Goldthwayte's  wife,  as  ex- 
executrix  ;  the  whole  transaction,  as  declared 
upon,  took  place  after  the  testator's  death  ;  the 
money  was  averred  to  have  been  received,  and 
the  implied  promise  to  have  arisen  afterwards  ; 
there  was  no  cause  of  action  whatever  set  forth 
against  the  defendant,  as  having  accrued  be- 
fore ;  and  the  verdict  being  for  him,  the  exec- 
utrix was  holden  to  pay  the  costs.  There  she 
might  have  sued  in  her  own  name,  without 
mentioning  her  representative  character  at  all; 
but  it  is  different  where  there  is  a  full  and 
complete  cause  of  action  during  the  testator's 
or  intestate's  lifetime.  There  a  promise,  after 
his  death,  to  pay  the  debt,  will  not  inure  to- 
the  executor  or  administrator,  in  his  individ- 
ual character.  It  is  merely  a  confirmation  of 
the  demand  due  in  a  representative  character. 
Jenkins  v.  Plombe,  6  Mod.,  91  ;  Id.,  181  ;  S. 
C.,  1  Salk.,  207,  by  the  title  of  Jenkins  v. 
Plume,  cited  by  the  court,  and  recognized  as 
law  in  Goldthwayte  v.  Petrie,  contained  a  sim- 
lar  doctrine.  The  distinction  which  we  now 
take  was  there  much  considered,  and  very 
fully  illustrated.  In  its  outline,  that  case  was 
the  same  as  Goldthifayte  v.  Petrie,  being  an 
action  by  executors,  for  money  had  and  re- 
ceived to  their  use  as  such,  after  the  testator's 
death.  Holt,  Ch.  J.,  said  *the  receipt  [*9O 
was  in  the  plaintiff's  own  right ;  and,  in  any 
view  the  debt  ought  to  be  looked  upon  as  a 
new  debt,  contracted  since  the  death  of  the  tes- 
tator. He  illustrated  his  remarks  by  the  fa- 
miliar case  of  trover  upon  the  executor's  own 
possession,  in  which  it  is  now  fully  settled, 
that  if  he  fail  he  must  pay  costs.  He  tlicu 
mentions  a  case  much  like  the  present ;  u  case 
where  a  balance  is  struck  on  an  accounting 
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between  an  executor  and  the  debtor,  upon 
matters  of  account  which  arose  in  the  testa- 
tor's life ;  and  there,  he  says,  though  a  new 
action  accrues,  yet  the  executor  shall  not  pay 
-costs,  if  he  be  defeated.  It  is  still  in  the  right 
of  the  testator.  No  new  contract  is  made. 
The  whole  is  a  mere  ascertaining  of  what  was 
due  before.  Yet  the  law  always  implies  a 
promise  upon  a  balance  struck  ;  but  the  prom- 
ise is  to  the  executor  as  such,  and  the  action 
should  still  be  in  his  name.  So  in  another  case 
put  by  Holt,  "if  judgment  and  execution  be 
in  testator's  life,  and  escape  in  executor's  time, 
upon  a  nonsuit  in  action  by  the  executors  for 
this  escape,  he  shall  not  pay  costs  ;  but  if  he 
had  judgment  and  execution  in  his  own  time, 
«nd  an  escape  had  happened,  for  which  he 
brings  an  action  and  is  nonsuited,  he  shall 
pay  costs."  The  whole  court  agreed  upon  the 
case  of  the  insimul  computassent,  as  appears  by 
the  report  both  in  6  Mod.  and  in  Salkeld.  The 
distinction,  therefore,  seems  to  lie  between  an 
entire  and  a  partial  cause  of  action  arising  after 
the  testator's  death.  And  there  is  reason  in 
such  a  distinction.  In  the  former  case,  the 
executor  knows,  or  ought  to  know,  the  merits 
of  the  cause,  and  should  be  holden  to  sue,  upon 
the  peril  of  costs.  In  the  latter  case,  he  can- 
not understand  the  whole  subject ;  and  there- 
fore the  law  holds  him  to  no  more  than  his  own 
•expenses.  Then  what  is  this  case  ?  A  prom- 
issory note,  and  money  had  and  received,  lent 
-and  paid,  &c.,  all  in  the  testator's  lifetime ; 
and  in  consideration  of  this,  a  promise  to  the 
executor,  as  such,  that  the  money  should  be 
paid.  This  is  not  so  strong  a  case  against  the 
executor  as  an  insimul  compuiassent.  Here  can- 
not be  said  to  be  a  new  action  ;  and  we  think 
the  plaintiff  was  under  a  necessity  to  sue  in 
his  representative  character.  The  cause  of 
action  was  complete  during  the  life  of  his  tes- 
91*]  tator.  It  is  not  *like  the  case  of  trover 
upon  his  own  possession,  an  escape  upon  his 
own  judgment  and  execution,  or  money  re- 
ceived immediately  to  his  use,  &c.  ;  and,  on 
the  whole,  we  are  clear  against  allowing  costs. 

Motion  denied. 

Cited  in— 4  Cow.,  552 ;  5  Cow.,  268  ;  5  Wend.,  92 ;  9 
Wend..  303. 490 ;  18  Wend.,  637 :  1  Den.,  627 ;  H.  &  D., 
387;  1  Lans.,  305:  11  Barb.,  248;  14  How.  Pr.,  485:  5 
Abb.,  N.  S.,  199;  3  Sand.,  661;  2  Daly,  423;  Co.R.  N. 
.&.,  89;  20  Wis.,386. 


ROWAN  v.  LYTLE. 

Practice — Certiorari —  When  Special  Assign- 
ment of  Diminution,  Necessary — Service  of 
Assignment — Negligence  of  Attorney. 

It  seems,  that  in  order  to  warrant  the  issuing  a 
certiorari,  on  error,  to  bring  up  any  proceedings  (fe- 
tors the  record,  the  plaintiff  in  error  must  first  as- 
sign the  diminution  specially  and  serve  it  upon  the 
defendant  or  his  attorney  as  in  ordinary  cases  of  an 
assignment  of  errors. 

The  court  may  award  a  certiorari  to  support  the 
judgment,  at  any  time. 

Form  of  rule  for  this  purpose. 

Whether  a  certtorari  on  alleging  diminution 
should  be  allowed  by  a  judge,  quaere. 

Where  an  attorney  has  been  negligent  in  not  in- 
forming himself  of  an  irregularity  for  several 
terms,  he  cannot  move  to  set  aside  the  proceedings. 

ON  a  writ  of  error  to  the  C.  P.  of  Washing- 
ton Co.,  returnable  in  May  Term,  1823,  but 
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not  actually  returned  and  filed  in  the  clerk's 
office  of  this  court  till  October  Term,  1823,  the 
plaintiff's  attorneys,  at  the  same  term  of  Oct., 
tiled  an  allegation  of  diminution,  and  entered 
a  rule  awarding  a  writ  of  certiorari  which  was 
immediately  issued,  and  filed  with  the  clerk  of 
the  court  below,  returnable  at  the  February 
Term  of  this  court,  1824.  Jan.  28,  1824,  the 
plaintiff's  attorneys  served  the  defendant's  at- 
torneys with  an  assignment  of  errors,  but 
without  notice  of  any  rule  to  join  in  error, 
nor  had  any  such  rule  been  entered  ;  and  the 
defendant's  attorneys,  the  next  day,  served  a 
joinder  in  error,  of  in  nutto  est  erratum,  upon 
the  plaintiff's  attorneys.  The  cause  had  been 
noticed  for  argument  at  May,  August  and  Oc- 
tober Terms  last ;  but  no  error  book  served  on 
the  defendant's  attorneys,  till  just  as  one  of 
them  was  starting  from  his  residence  in  Sa- 
lem, Washington  Co.,  to  attend  the  last  Au- 
gust Term  ;  and  the  issue  being  young,  he  did 
not  examine  the  error  book  till  since  the  last 
October  Term  ;  but  supposed  that  it  contained 
a  mere  copy  of  the  record  in  the  court  below. 
On  examining  it,  however,  he  found  that  the 
minutes  of  the  clerk  containing  the  verdict  of 
the  jury,  and  also  two  rules  for  judgment,  had 
been  certified.  The  action  below  was  replev- 
in, for  various  articles  of  personal  property, 
brought  by  Rowan  against  Lytle  ;  and  the  jury 
found  part  of  the  property  in  Rowan  and  part 
in  LyHe ;  thus  giving  a  double  verdict,  upon 
which  the  parties  had  respectively  entered 
rules  for  judgment.  These  were  certified. 

*Mr.  S.  A.  Foot,  for  the  defendant,  [*92 
now  moved  to  set  aside  the  suggestion  on  dimi- 
nution, and  all  subsequent  proceedings,  for 
irregularity  ;  and  he  took  several  grounds  : 
1st.  That  diminution  was  not  regularly  al- 
leged. He  said  an  assignment  of  errors  is 
either  general  or  special.  When  the  plaintiff 
in  error  relies  upon  any  defect,  which  does  not 
appear  upon  the  face  of  the  record,  he  must 
assign  such  defect  for  error,  specially,  and 
prav  a  certiorari  to  verify  it.  (lArchb.  Pr., 
228"  229  ;  Tidd.  Pr.,  1109,  2  Ld.  Raym.,  1441; 
Id.,  1156;  Id.,  1398;  2  Saund.,  101,  q.  in  note, 
where  all  the  cases  are  reviewed.)  A  copy  of 
this  special  assignment  should  then  be  served 
on  the  defendant's  attorney,  who  may  come  in 
and  confess  the  error  by  pleading  in  nullo  est 
erratum,  which  will  supersede  the  necessity 
of  a  certiorari  (Tidd.  Pr.,  1111);  and  if  the 
defendant  does  not  plead  in  nullo  est  er- 
ratum, then  is  the  time  for  the  plaintiff  to 
sue  out  his  certiorari  to  verify  his  assignment : 
and  if  the  return  to  this  does  not  bring  up  all 
the  proceedings,  the  defendant  in  error  may, 
before  joining  in  error,  enter  a  suggestion  of 
the  fact,  pray  a  certiorari,  have  a  return  of  the 
proceedings  omitted,  and  then  pleaded  in  nnllo 
est  erratum.  (Id.,  1114.)  If  there  be  no  certi- 
orari prayed,  to  verify  the  error  assigned,  the 
court  will  disregard 'it.  (2  Archb.  Pr.,  229.) 
The  form  of  an  assignment  of  errors  alleging 
diminution  is  given  in  Tidd's  Appendix,  307, 
and  in  Burr  v.  Waterman,  2  Cow.  36,  38, 
note.  Farther  as  to  the  practice  subsequent 
to  alleging  diminution,  he  cited  1  Archb.  Pr., 
229;  Tidd.  Pr.,  1110;  2  Ld.  Raym.,  1047; 
Tidd.  Pr.,  1112;  2  Saund.,  101  r,  note;  and 
contended  that  the  whole  practice  was  at  war 
with  a  secret  exparte  assignment,  writ  and'  re- 
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turn  ;  that,  at  any  rate,  whether  the  allegation 
should  precede  or  follow  the  assignment  of  er- 
rors, the  defendant  in  error  should  have  notice 
of  it ;  a  copy  of  the  suggestion  should  have 
been  served  at  least  as  early  as  when  the  copy 
of  the  assignment  of  errors  was  delivered. 

2.  The  second  ground  he  took  was  that  the 
certiorari  should  have  been  allowed  by  a  judge; 
that  it  stands  on  the  same  footing  as  a  writ  of 
93*]  error,  or  habeas  corpus,  neither  of  *which 
can  be  issued  without  an  allowance  (1  R.  L. 
140,  sec.  1). 

3.  He  also  objected  that  the  certiorari  was  re- 
turnable out  of  term,  viz.:  the  1st  Monday  of 
Feb. ;  whereas  it  should  have  been  the  3d  Mon- 
day ;    and  the  court  will  not  allow  an  amend- 
ment. (2  Str.,  765,  819  ;  2  Saund.,  101  r.) 

4.  Should  the  court  be  against  the  defendant 
upon  all  these  grounds,  he  then  asked  a  cer- 
tiorari, on  the  part  of  the  defendant,  on  enter- 
ing a  suggestion  that  a  judgment  had  been  en- 
tered on  the  verdict  rendered  in  favor  of  the 
plaintiff,  this  not  appearing  upon  the  present 
return.    The  court  may  issue  a  certiorari,  even 
after  diminution  alleged  by  the  plaintiff,  and 
one  certiorari  returned  and  in  nutto  est  erratum 
pleaded.     Berkley  v.  Howard.  2  Str.,  907. 

Mr.  S.  Stevens,  contra,  said  the  delay  in  mak- 
ing the  motion  was  not  excused.  Where  the 
objection  sounds  in  irregularity,  delay  should 
be  fully  and  clearly  excused.  The  inattention 
of  the  attorney  is  not  such  an  excuse  as  the 
•court  will  receive. 

It  is  not  necessary  to  have  a  writ  of  this  kind 
allowed.  It  is  a  writ  of  right  not  of  grace.  A 
writ  of  error  from  this  Court  to  the  C.  P.  is 
never  allowed  ;  and  this  is  as  much  a  writ  of 
right,  as  a  writ  of  error.  (1  R.  L.,  143,  sec.  1  ; 
2R.L.  ,148,  sec.  12.)  The  certiorari  issues  upon 
a  rule  of  this  court,  the  entry  of  which  is 
equivalent  to  an  allowance.  It  is  like  the  case 
of  a  habeas  corpus  or  certiorari  issued  upon  a 
special  application  to,  and  a  rule  of  this  court 
ordering  it. 

The  defendant  has  appeared  and  pleaded, the 
•cause  has  been  noticed  for  argument  for  three 
successive  terms  ;  and  he  comes  too  late  with  a 
motion  to  set  aside  the  previous  proceedings 
for  irregularity. 

As  to  the  practice  ;  the  allegation  of  diminu- 
tion, and  the  assignment  of  errors  are  separate 
pleadings.  In  the  allegation  of  diminution, 
nothing  is  said  of  any  error  in  the  record,  or 
tlwt  any  error  whatever  exists;  but  merely  that 
there  were  certain  proceedings  in  the  cause  not 
94*]  returned  with  the  *writ  of  error  ;  and  it 
tlirn  prays  that  they  may  be  certified.  On  the 
certiorari  being  returned,  the  plaintiff  assigns 
errors  both  in  the  record  and  in  the  matters  certi- 
fied ;  and  the  defendant  joins  in  error.  By  our 
practice,  the  defendant  has  a  right  to  join  in  error 
immediately,  on  being  served  with  a  copy  of 
the  alignment  ;  and  after  in  nullo  est  erratum 
pleaded,  no  certiorari  can  go.  Thus  the  prac 
tice  contended  for  would  altogether  deprive 
the  plaintiff  of  his  certiorari.  (2  Dunl.  Pr., 
1156.)  There  is  no  necessity  for  notice  that  the 
certiorari  has  issued.  The  defendant  might  as 
well  contend  for  notice  of  issuing  the  writ  of 
error.  The  first  notice  of  either  may  be  the 
alignment  of  errors  upon  the  matters  brought 
up,  unless,  in  case  of  the  writ  of  error,  the  party 
wishes  to  make  it  a  ttuperseadca*  to  execution  or 
Cow«r4.  N.  Y.  R..  8. 


a  stay  of  proceedings.  The  rule  for  a  certiorari 
is  a  rule  of  course  ;  and  the  attorney  need  no 
more  give  notice  of  his  intention  to  enter  it, 
than  in  the  case  of  any  common  rule. 

The  Court,  in  delivering  their  opinion,  did 
not  enter  much  into  the  practice  which  should 
be  pursued  by  the  party  in  issuing  a  certiorari. 
They  inclined  to  think  however,  that  the  En- 
glish practice  as  contended  for  by  Mr.  Foot 
should  be  pursued.  They  said  that  this  prac- 
tice was  to  assign  errors  in  the  record,  removed 
by  the  writ  of  error,  and  by  the  same  instru- 
ment to  allege  diminution  and  pray  a  certiorari. 
This  seemed  to  be  the  more  reasonable,  because 
on  serving  the  defendant's  attorney  with  a  copy 
of  this  assignment  and  allegation,  he  may  come 
in  and  confess  the  diminution  assigned  ;  and 
thus  supersede  the  necessity  of  a  certiorari. 
But  they  were  clear  that  the  defendant  in  error 
should  have  looked  to  all  these  objections  for 
irregularity,  earlier.  They  were  merely  tech- 
nical ;  and  were  waived  by  the  delay. 

They  said  no  substantial  injury  could  arise 
to  the  defendant  from  retaining  the  proceed- 
ings as  far  as  they  had  gone.  He  now  applied 
on  his  part  to  enter  a  suggestion  upon  (he  roll 
and  take  out  a  certiorari ;  and  they  saw  no  ob- 
jection to  this.  It  was  true  that,  after  in  nullo 
est  erratum  pleaded,  neither  party  could  as  of 
course  have  a  certiorari,  yet  the  court  might 
award  this  writ  to  affirm  the  judgment  at  any 
*time.  (1  Archb.  Pr.,  229.)  They  al-  [*95 
lowed  the  defendant,  therefore,  to  take  a  rule 
for  this  purpose. 

RULE  :  That  the  motion  to  set  aside  the  sug- 
gestion of  diminution  made,  and  the  certiorari 
issued  by  the  plaintiff  be  denied  ;  and  it  is  fur- 
ther ordered,  that  the  defendant  have  leave 
within  20  days  to  enter  a  suggestion  that  judg- 
ment has  been  entered  on  the  verdict  rendered 
in  favor  of  the  plaintiff  in  the  court  below  ; 
and  that  thereupon  a  certiorari  issue  ;  and  that 
no  costs  be  allowed  on  this  motion. 

Cited  in— 7  Wend.,  480;  6  Lans.,  153 ;  24  How.  Pr  , 
282;  1  Daly,  300;  Blatchf.  Prize,  254;  2  Blatchf.,»4. 


THE  PEOPLE  v.  CLARK. 

Practice — Quo  Warranto. 

The  general  rules  of  the  court,  in  relation  to  plead- 
ing, amending,  &c.,  are  applicable  to  proceedings 
upon  an  information  in  nature  of  a  quo  warranto. 

IN  February  Term,  1824,  the  Atty-Gen.  ob- 
tained leave  to  file  an  information  against 
the  defendant  in  nature  of  a  quo  warranto, 
to  which  the  defendant  appeared  and  pleaded. 
The  Atty-Gen.  demurred  specially  to  the  plea, 
entered  the  usual  common  rule,  to  join  in 
demurrer,  and  served  a  copy  of  the  demurrer 
upon  the  defendant's  attorney,  with  notice  of 
the  common  rule  so  entered.  The  defendant's 
attorney  thereupon  entered  the  usual  common 
rule  to  amend  his  plea,  filed  an  amended  plea, 
and  served  a  copy  on  the  Atty-Gen.,  with  no- 
tice of  the  rule.  This  the  Atty-Gen.  declined 
receiving,  unless  the  defendant  would  consent 
that  he  should  amend  by  adding  a  new  count 
to  the  information.  This  being  declined,  the 
Atty-Gen.  treated  the  amended  pleu  as  a  nul- 
lity ;  and  on  the  ground  that  it  was  irregular  to 
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take  a  rule  to  amend,  of  course,  entered  the  de- 
fendant's default  for  want  of  a  joinder  in  de- 
murrer ;  and  the  cause  now  came  before  the 
court  on  cross  motions. 

Mr.  lalcott,  Atty-Qen.,  moved  for  judgment 
of  ouster,  against  the  defendant. 

Mr.  S.  Stevens,  for  the  defendant,  moved  to 
set  aside  the  default  for  irregularity,  on  the 
96*]  ground  that  the  defendant  had  *regular- 
ly  amended  his  plea;  and  the  Atty  Gen.  should 
have  answered  it. 

The  Atty-Gen.  denied  that  the  amendment 
was  regular  ;  and  insisted  that  the  general  rule 
of  the  court,  as  to  amending  of  course,  did  not 
applv. 

Mr.  A.  Hascatt  said  that  if  the  defendant's 
attorney  had  mistaken  the  practice,  he  had 
been  led  into  the  mistake  by  the  Atty-Gen., 
who  had  entered  a  rule,  of  course,  to  join  in 
demurrer.  He  thought  the  general  rule  for 
amending  equally  applicable  with  the  one  for 
pleading.  At  any  rate,  the  Atty-Gen.  should 
not  have  treated  the  rule  to  amend,  as  a  nullity. 
He  should  have  moved  to  set  it  aside.  The  de- 
fendant may,  at  least,  come  in  on  terms. 

The  Atty-Gen.  said  there  was  no  affidavit  of 
merits.'  But  he  did  not  wish  the  defendant  to 
be  precluded  from  making  a  defense,  if  he  had 
any.  All  he  desired  was,  that  the  people  should 
have  leave  to  amend,  as  he  had  proposed  they 
should  do  by  consent ;  and  that  the  defendant 
should  then  be  heard.  Accordingly,  if  the 
court  should  think  the  defendant  ought  to  be 
let  in,  he  wished  to  be  understood  as  moving 
for  leave  to  add  another  count  to  the  informa- 
tion. 

Curia.  We  see  no  reason  why  the  parties 
should  not  proceed  according  to  the  general 
rules  and  practice  of  the  court  as  to  pleading, 
amending,  &c.  We  are  referred  to  no  case 
which  is  against  this.  The  Atty-Geu.  entered 
a  common  rule  to  join  in  demurrer,  and  we 
think  rightly  ;  and  that  the  defendant  was 
right  in  entering  his  common  rule  to  amend. 
The  Atty-Gen.  may  take  the  rule  which  he 
asks,  ana  proceed  against  the  defendant  upon 
an  amended  information.  The  defendant  may 
plead  to  this  de  novo. 

Rule  accordingly. 

NOTE.  The  Atty-Gen.  mentioned  to  the 
court  the  case  of  King  v.  Glemmon,  in  2  Rolle, 
41,  where  it  was  held  that  the  defendant  could 
not  change  his  plea  without  the  consent  of  the 
97*]  King's  attorney,  if  a  term  had  *arrived 
since  the  plea  was  put  in  ;  though  the  King 
had  altered  the  pleadings  on  his  part ;  but, 

The  Court  said  they  never  should  hold  a  de- 
fendant to  all  the  strictness  of  that  case. 

Cited  in— 18  Wend.,  602;  44  Mo.,  228. 


PEOPLE 

v. 
RICHARDSON,  Clerk  of  WAYNE  COUNTY. 

Practice — Quo  Warranto. 

The  process  upon  an  information  in  nature  of  a 
quo  warranto,  is  either  a  venire  facias  and  distringas, 
or  a  si 1 1 ii m  •  i ia  and  attachment. 


NOTE.— Quo  warranto.  See,  generally,  People  v. 
Van  Slyck,  post,  297,  note :  People  v.  Tibbite,  post, 
358,  note ;  People  v.  TJtica  Ins.  Co.,  15  Johns.,  358, 
note. 
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It  is  irregular  to  proceed  against  the  defendant 
by  a  rule  to  appear. 
Citation— 1 ft.  L.,  108,  sec.  4. 

THE  Atty-Gen.  having  proceeded  to  enter 
an  appearance  for,  and  to  take  a  default 
against,  the  defendant,  pursuant  to  a  rule  ob- 
tained on  an  ex  parte  application  for  the  pur- 
pose, at  the  last  term,  as  mentioned  in  S.  C.,  3- 
Cow.,  357. 

Mr.  J.  C.  Spencer,  for  the  defendant  now 
moved  to  set  it  aside,  as  irregular. 

He  read  an  affidavit,  showing  that  no  process 
had  been  served  ;  and  he  did  not  know  till  this 
term,  when  he  saw  the  note  of  the  case  in  3- 
Cow.,  that  the  subject  had  even  been  men- 
tioned to  the  court ;  but  supposed  the  Atty- 
Gen.  had  entered  a  rule  of  course  for  the  de- 
fendant to  appear  and  plead  as  he  would  have 
done  upon  a  scire  facias.  He  contended  that 
no  citizen  could  be  pursued  to  judgment,  with- 
out due  process  of  law  (1  R.  L.  47,  sees.  2,  3); 
and  that  a  rule  upon  the  party  is  not  process 
applicable  to  a  proceeding  upon  an  informa- 
tion in  nature  of  a  quo  warranto.  The  Statute 
Authorizing  an  Information  requires  the  re- 
lator  to  proceed  in  the  manner  usual  upon  such 
information.  (1  R.  L.  108,  sec.  4.)  These  in- 
formations and  the  manner  of  proceeding  upon 
them  were  well  known  to  the  common  law 
before  the  Statute  passed,  and  must  be  ad- 
hered to.  The  information  uniformly  prayed 
process  against  the  defendant.  (Trem.  P.  C., 
446,  429  ;  6  Wentw.  Plead.,  28,  29,  &c.)  This 
process  is  either  a  subpo?na  and  attachment, 
or  venire  facias  and  distringas.  Bac.  Abr.,  In- 
formations, D,  Com.  Dig.,  quo  warranto,  C,  2; 
2  Morg.  Att'ys  Vade  Mec.  106  ;  Rex  v.  Mayor, 
&c.,  of  Hertford,  1  Salk.,  374;  S.  C.,  2  Salk., 
669;  King  v.  Trinity  House,  1  *Sid.,  86;  [*98 
King  v.  Ginever,  6  T.  R.,  594;  2  Kydon  Corp., 
404,  438  ;  Commonwealth  v.  Sprenger,  5  Binn.,. 
353. 

The  defendant  may  not  only  be  ousted  of 
his  office,  but  is  subject  to  a  fine,  as  in  other 
criminal  prosecutions  for  a  misdemeanor.  Rex 
v.  Mayor  and  Alderman,  \  Ld.  Raym.,  426. 
And  the  original  process  may  be  pursued  to 
outlawry.  (Com.  Dig.,  Utlagary,  486,  B;  2 
Kyd  on  Corp.,  438-9.)  This  seems  to  consti- 
tute the  only  distinction  between  the  original 
process.  If  the  people  do  not  mean  to  proceed 
to  outlawry,  they  may  go  on  by  subpoena  and 
attachment;  otherwise  by  venire  facias,  distrin- 
gas, &c.  (4  Bl.  Com.,  318  ;  1  Chit.  C.  L.,  350, 
351.)  Our  Statute  is  like  the  English  ;  and,  of 
course,  the  cases  of  construction  upon  that 
apply  here.  The  only  cases  in  which  a  de- 
fendant shall  be  holden  to  answer  without 
process,  are  actions  against  officers  of  the 
court  which  are  founded  upon  the  theory  of 
their  being  always  in  court ;  and  of  ejectment 
which  is  a  mere  creature  of  practice. 

Mr.  Talcott,  Atty-Gen.,  admitted  that  the 
practice  in  England  is  to  bring  the  defendant 
in  by  process.  He  said  he  would  agree,  that 
if  that  was  to  govern,  and  this  court  had  not, 
and  could  not  establish  a  practice  of  their  own, 
differing  from  the  English,  the  proceedings  in 
this  case  are  irregular.  The  general  rule  of 
this  court,  upon  a  proceeding  by  scire  facias, 
sanctions  a  course  much  like  the  present.  On 
the  writ  being  served,  and  indeed  on  two  writs 
returned  n&iil,  the  plaintiff  may  at  once  take 

COWEN  4. 


1825 


THE  PEOPLE  v.  RICHARDSON. 


98 


a  rule,  of  course,  that  the  defendant  appear 
and  plead  at  a  short  day,  or  that  his  default 
be  entered.  This  is  mere  matter  of  practice. 
The  defendant  by  the  rule,  has  had  full  notice, 
which  is  not  always  allowed  upon  a  scire  facias. 

To  be  sure,  said  the  Atty-Gen.,  the  practice 
pursued  in  this  instance  has  never  been  judi- 
cially passed  upon  by  this  court,  but  it  has 
long  been  followed  ;  and  he  mentioned  the 
case  of  People  v.  Kipp,  in  which  this  court 
(August  Term,  1822)  granted  leave  to  file  an 
information,  in  nature  of  a  quo  warrants,  against 
99*]  *the  defendants ;  and  on  motion,  made 
a  rule  at  the  same  term,  of  which  this  is  al- 
most a  literal  copy.  [Here  the  Atty-Gen.  read 
the  rule  in  that  case.]  To  this  rule,  the  late 
Ch.  J.  Spencer,  who  had  held  the  office  of 
Atty-Gen.,  had  been  a  long  time  upon  the 
bench,  and,  I  need  not  say,  was  well  acquainted 
with  the  practice  of  the  court  in  all  its  branches, 
assented.  And  the  learned  counsel  for  the 
defendants  did  not  think  of  questioning  the 
regularity  of  the  proceeding. 

SUTHERLAND,  J.  I  think  we  had  that  very 
case  before  us,  when  we  granted  your  rule  at 
the  last  term. 

The  4th  section  of  the  Statute,  the  title  of 
which  is,  "An  Act  for  Rendering  the  Proceed- 
ings upon  Informations  in  Nature  of  a  quo  war- 
ranto  more  Speedy  and  Effectual,"  provides 
that  the  defendant  shall  appear  and  plead  as 
of  the  same  term  in  which  the  information 
shall  be  filed,  unless  the  court  shall  give  further 
time.  One  object  of  the  Statute  was  to  avoid 
delay  ;  and  its  beneficial  ends  would  be  entire- 
ly defeated  in  many  cases  arising  under  our 
Constitution  and  laws,  the  provisions  of  which 
make  many  offices  of  very  short  duration  if 
the  prosecutor  shall  be  put  back  to  the  dilatory 
process  of  the  common  law. 

Mr.  Spencer,  in  reply.  The  Atty-Gen.  agrees 
with  me  that  the  settled  practice  of  the  K. 
B.,  which  is  also  the  law  of  this  court,  re- 
quires that  process  should  issue.  The  statute 
gave  a  new  remedy,  unknown  to  the  common 
law  ;  and  if  this  remedy  is  to  be  more  speedy, 
it  is  an  additional  reason  why  the  party  should 
have  due  notice  upon  process,  at  the  hands  of 
the  proper  officer  of  the  court.  It  is  said  the 
defendant  must  answer  as  of  the  same  term  at 
which  the  information  is  filed.  The  provisions 
of  the  Act  may  be  inconsistent  with  themselves, 
but  this  will  not  warrant  judicial  legislation. 
The  Act,  however,  by  a  "  more  speedy"  rem- 
edy, may  mean  merely  that  the  15  days  be- 
tween the  test  and  return  of  process,  required 
by  some  of  the  cases  which  I  cited,  be  dis- 
pensed with. 

1 OO*]  *The  case  of  a  scire  facias,  mentioned 
by  the  Atty-Gen.,  is  not  an  original  proceed- 
in  i;.  It  is  always  founded  upon  a  record, 
Allowing  that  the  party  had  before  been  in 
'•"ii rt,  and  confessed  the  debt,  or  that  it  had 
been  adjudged  against  him  in  a  course  of  liti- 
gation ;  or  it  is  intended,  like  a  rule,  to  hasten 
proceedings  in  a  cause  wherein  he  has  pre- 
viously appeared. 

Nor  does  it  follow,  because  Mr.  Kip  and  his 
associates,  or  other  defendants,  may  have  ap- 
peared gratuitously  upon  a  rule,  or  slept  upon 
their  rights,  that  the  whole  practice  is  to  be 
1  overturned. 

Our.  adv   Vult. 
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Curia.  We  have  looked  into  the  Statute 
Relative  to  Informations  in  Nature  of  a  quo 
warranto,  with  the  authorities  which  relate  to 
it.  The  4th  section  (1  R.  L.,  108)  declares 
that  the  Atty-Gen.  may  proceed,  after  filing 
the  information,  in  such  manner  as  is  usual  in 
cases  of  informations,  in  the  nature  of  a  quo 
warranto.  We  think  this  clause  refers  to  the 
process  by  which  the  defendant  is  to  be  brought 
into  court ;  and,  at  any  rate,  we  see  nothing 
in  the  statute  which  dispenses  with  the  an- 
cient practice  in  this  respect.  In  England  the 
course  is  perfectly  well  settled.  The  Atty- 
Gen.  must  proceed  either  by  venire  facias  and 
distringas,  or  subpoena  and  attachment.  This 
subject,  it  is  true,  has  been  several  times  be- 
fore the  court ;  but  it  was  upon  motions  en- 
tirely ex  parte,  the  matter  passed  without  dis- 
cussion, and  the  court  did  not  go  into  the  law 
of  the  question  which  is  now  presented.  Noth- 
ing was  decided  which  has  the  force  of  bind- 
ing authority.  The  subject  is  fairly  open,  and 
we  see  no  necessity  for  departing  from  the 
English  practice.  The  judgment  by  default 
must  be  set  aside. 

Rule  accordingly,  (a) 

Cited  in— 4  Cow.,  390;  18  Wend.,  603;  21  Wend., 
250 ;  57  N.  Y.,  320 ;  17  Barb.,  25 ;  26  Barb..  352 ;  4  Duer 
419;  38  N.  J.  L.,  284;  18  O.  St.,  286;  23  O.  St.,  127;  5 
Kan.,  222;  70  111.,  27;  80  111.,  511;  14  Mich.,  247;  15 
Mich.,  330;  22  O.  St.,  361. 

(a)  This  proceeding:  by  Information  In 
nature  of  a  quo  warranto  is  becoming  a  com- 
mon one,  upon  which  many  of  the  profession  may 
be  called  to  advise.  Yet  it  is  a  subject  of  which  our 
books  of  practice  and  of  a  reference  have  taken  but 
little  notice ;  and  it  is,  most  likely,  owing  to  this, 
that  the  *most  eminent  practitioners  must  be  [*1O  J 
times  at  a  loss  what  course  to  pursue,  without  many 
great  trouble  in  examining-  many  books,  through 
which  the  cases  and  entries  are  scattered.  These 
considerations  led  me  to  suppose  that  not  only 
would  the  report  of  new  cases  of  practice  on  this 
head  be  acceptable  to  the  profession,  but  that  a 
summary  classification  and  note  of  the  older  au- 
thorities might  not  be  deemed  useless. 

Case»  in  which  thlx  information  fies.  These  will  be 
seen,  generally,  by  the  Statute  (1  R.  L.,  108,  sec.  4) 
made  to  regulate  the  proceedings;  though  the 
power  of  the  court  to  grant  the  information  was 
not  derived  from  this  Act.  It  was  intended  merely 
to  regulate  the  proceedings,  in  the  cases  mentioned 
by  it.  Bull,  N.  P.,  211.  For  the  common  law  pow- 
er, as  well  as  that  conferred  by  the  English  Statute, 
see  Bull,  N.  P.,  210,  211,  212;  Coin.  Dig.  OHO  War- 
ranto, A,  B;  2  Morg.  Att'ys  V'ad.  Mec.,  103-4-5,  and 
the  cases  there  cited.  Also,  3  T.  R.,  596,  599,  n.  a;  2 
East,  308;  6  T.  R.,  560;  6  East,  £59:  5  T.  R.,  85;  4  East, 
337;  3  T.  R.,  596;  4  Id.,  240,  «.;  3  East,  119;  4  East, 
327;  6  East,  356.  In  King  v.  Highinore,  5  B.  &  A.,  771, 
an  information  was  granted  to  try  the  right  to  the 
office  of  bailiff;  though  not  a  corporate  office.  The 
words  of  our  statute  are  broader  than  the  English, 
as  to  the  kind  of  office  or  franchise,  for  the  usurpa- 
tion of,  or  intrusion  into  which,  the  remedy  is  given. 
The  English  Statute  is  recited  in  Bac.  Abr.,  Infor- 
mations, D;  2  [lawk,  P.  C.,  eh,  26,  see.  14,  15,  16.  The 
Statutes  of  this  State  to  Regulate  the  Procwdings. 
and  to  extend  the  Statute  of  Amendments  and 
Jeofails  to  these  proceedings,  are  in  1  11.  L.,  108-9. 
sec.  4, 5,  6,  and  121,  sec.  10. 

In  Mass.,  this  information  lies  to  inquire  into  the 
election  of  an  officer  or  member  of  a  corporation, 
on  the  relation  of  any  one  interested  in,  or  injured 
by  the  election  or  admission.  Commonwealth  v.  IT. 
F.  Ins.  Co..  5  Mass.,  280.  So  against  officers  appointed 
by  the  Executive,  as  well  as  those  holding  corporate 
offices  or  franchises.  The  Same  v.  Fowler,  10  7<f., 
290;  S.  C.,  11  /d.,  339.  The  jurisdiction  belongs  to 
the  Supreme  Judicial  Court.  li>.  Where  one  fs  ap- 
pointed by  the  governor,  totui  office  which  does  nut 
exist,  this  information  lies.  Ih.  The  writ  of  aasl/c 
of  novel  disseissin  does  not  lit-  to  recover  tin-  office 
of  Chief  Jiutice  of  a  district.  Whittington  v.  Polk, 
1  Hurr.  &  J.,  236. 
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In  this  State  it  has  been  decided  that  where  a  per- 
son is  in  office  by  color  of  right,  the  remedy  is  not 
by  mandamus  to  admit  another  having  lawful  claim; 
but  by  information  in  the  nature  of  a  quo  warranto. 
People  v.  Corporation  of  N.  Y.,  8  Johns.  Cas.,  79; 
People  v.  Turnpike  Co.,  2  Johns.,  190,  also  cited  pout. 
An  information  lies  against  an  incorporated  com- 
pany for  carrying  on  banking  operations,  without 
authority  from  the  Legislature.  People  v.  Utica 
Ins.  Co.,  15  Johns.,  358.  For  privileges  and  immuni- 
ties of  a  public  nature  which  cannot  be  legally  exer- 
cised without  a  legislative  grant  are  franchises,  al- 
though they  never  existed  in  the  people,  or  could 
be  exercised  by  them  in  their  political  capacity.  Ib. 
IO2*]  An  information  was  *flled  to  try  the  election 
of  a  county  clerk  in  N.  J.,  and  the  right  of  a  deliber- 
ative assembly  to  reconsider  their  proceedings  dis- 
cussed and  passed  upon  by  the  court.  State  v.  Foster, 

2  Halst.  101.    This  information  will  lie  against  a  cor- 
poration or  an  individual.  Cas.  K.  B.,  225 ;  Bull.  IV. 
P.,  212. 

In  what  Courts.  In  England  this  information  is 
filed  in  the  K.  B.  2  Sull.  Lect.,  168-9.  In  Mass.,  in  the 
Supreme  Judicial  Court.  Commonwealth  v.  Fowler, 
10  Mass.,  290.  In  this  State,  in  the  Supreme  Court. 

Nature  of  the  proceeding.  Though  a  criminal  pro- 
ceeding in  form,  yet  in  substance  it  is  but  a  civil 
one.  Rex  v.  Francis,  2  T.  R.,  484;  2  Kyd  on  Corp., 
439 ;  Cornmonwealth^v.  Browne,  1  Serg.  &  R.,  385, 
per  Tilghman,  Ch.  J. 

When  leave  to  file  this  in  formation  irtll  t>e  granted. 
It  is  not  granted  of  course,  but  depends  on  the 
sound  discretion  of  the  court  upon  the  circum- 
stances of  the  case.  Bac.  Abr.,  Informations,  D ; 
King  v.  Trevenen,  2  B.  &  A.,  339 ;  People  v.  Sweet- 
ing, 2  Johns.,  184.  The  Statute  (1  R.  L.  108,  sec.  4) 
mentions  leave  of  the  court— so  of  the  English 
Statute— as  to  leave  under  those  Statutes, the  follow- 
ing cases  have  been  decided:  It  will  usually  be 
granted,  where  the  right,  or  the  fact  on  which  the 
right  depends,  is  disputed  and  doubtful.  Rex  v. 
Latham,  3  Burr-,  1485 ;  1  Bl.,  468.  Or  where  the  right 
turns  upon  a  point  of  new  or  doubtful  law.  Rex  v. 
Carter,  Cowp.,  58  :  Rex  v.  Godwin,  Doug.,  397.  Or 
where  there  is  no  other  remedy.  Cas.  K.  B.,  225 ; 
Bull.  -ZV.  P.,  212.  It  does  not  seem  to  be  a'reason  for 
refusing  an  information,  that  the  objection  to  the 
defendant's  title  arises  from  a  defect  in  the  title  of 
some  other  person,  through  whom  he  claims,  pro- 
'vided  the  application  be  made  within  proper  time  (8 
Mod.,  216) ;  for  it  is  admitted  that  where  judgment 
of  ouster  has  been  given  against  a  person  through 
whom  a  title  is  claimed,  that  may  be  a  reason  for 
granting  an  information  to  impeach  the  derivative 
title  (2  Str.,  1109 ;  Andr.,  389;  5  Burr.,  2601;  Cowp., 
500,  arguendo) ;  and  that  the  title  of  the  defendant 
may  be  impeached  by  an  issue  introduced  on  the 
record,  respecting  the  title  of  the  person  under 
•whom  he  claims,  though  the  latter  has  not  been 
ousted  on  an  information  filed  against  him.  Ib.  It 
may,  or  may  not  be  possible  to  impeach  the  original 
right  on  which  the  derivative  title  depends,  by  an 
information  filed  against  the  person  who  claimed  to 
exercise  that  right.  Whatever  may  be  the  case, 
where  that  may  be  done,  but  in  fact  has  not  been 
done,  it  has  been  decided,  that  where  it  cannot  be 
done,  the  original  right  may  be  impeached  in  an  in- 
formation against  the  person  whose  derivative  title 
depends  upon  it.  Rex  v.  Mein,  3  T.  R.,  596  ;  2  Kyd 
on  Corp..  435-6.  It  is  no  objection  to  an  informa- 
tion against  an  alderman,  that  the  relators,  who  op- 
posed his  election,  afterwards  made  no  opposition 
to  his  election  to  the  principal  office  of  magistracy, 
which  required  that  the  defendant  should  be  an 
alderman  as  a  qualification  for  the  higher  office ;  or 
that  they  attended  at,  and  concurred  in  corporate 
meetings,  whereat  he  presided  or  attended  in  his 
official  character.  King  v.  Clarke,  1  East.  38,  Nor 
is  it  an  objection,  that  the  relators  in  an  information 
1 03*]  which  would  *operate,  in  its  effect,  to  dissolve 
the  Corporation,  attended  corporate  meetings  at 
which  the  Mayor  was  elected,  whose  election  they 
impeach  on  the  ground  that  the  Corporation  was 
dissolved  by  the  loss  of  an  integral  part ;  and  that 
they  voted  for  another  candidate,  and  afterwards 
attended  other  corporate  meetings,  at  which  such 
Mayor  presided.  King  v.  Morris,  King  v.  Stewart. 

3  East,  213.    So  a  previous  knowledge  of  the  fact,  in 
the  person  on  whose  affidavit  the  motion  is  made, 
will  not  be  a  ground  for  refusing  the  information, 
if  he.  was  under  no  obligation  of  remonstrating 
against  the  proceedings,  if  he  be  in  fact  merely  a 
witness,  not  relator ;  as  in  the  case  of  an  applica- 
tion on  the  affidavit  of  the  town  clerk.  Rex  v.  Bin- 
sted,  Cowp.,  75.    Nor  will  the  relator's  concurrence  j 
i  n  the  election  of  the  defendant,  be  any  ground  for  I 
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refusal,  if  the  objection  was  matter  of  substance, 
not  of  form  in  the  election.  Rex  v.  Smith,  3  T.  R., 
573.  And  where  the  application  is  made  on  the 
affidavit  of  several  persons,  all  of  whom,  but  one, 
concuped  in  the  election  of  the  defendant,  if  that 
one  will  avow  himself  the  relator,  and  render  him- 
self responsible  for  the  costs,  his  being  joined  with 
others  who  concurred  in  the  election,  will  be  no 
reason  for  refusing  the  information.  Rex  v.  Sim- 
mons, 4  T.  R.,  223.  Where  the  application  is  made 
for  the  purpose  of  enforcing  a  general  Act  of  Par- 
liament, which  interests  all  the  corporations  in  the 
kingdom,  it  is  no  objection  that  the  party  applying 
is  not  a  member  of  the  Corporation.  Rex  v.  Brown. 
3T.  R.,  574,  n.  The  abandonment  of  a  former  infor- 
mation, for  the  same  cause,  is,  of  itself,  no  reason 
for  refusing  an  information,  as  that  may  have  been 
by  collusion.  Rex  v.  Bond,  2  T.  R.,  771.  The  court 
will  make  the  rule  for  an  information  in  nature  of 
a  t/uo  ttXMTWtto  absolute,  though  the  party  has,  since 
the  rule  obtained,  resigned  his  office,  and  his  resig- 
nation has  been  accepted.  Rex  v.  Warlow,  2  Maule. 
&  S.,  75.  Rules  to  show  cause  or  informations  were 
granted,  in  various  cases,  in  8  Mod.,  which  it  may 
be  useful  to  consult,  by  way  of  illustration,  at  puges 
132,  135, 165-6,  35,  36,  215-16,  234. 

When  it  will  not  be  granted.  If  the  defendant  can 
show  that  his  right  has  already  been  determined  by 
mandamus  (2  Hawk.  P.  C.  Ch..  26,  sec.  9) ;  or  that  it 
depends  on  the  right  of  those  who  voted  for  him, 
which  has  not  yet  been  tried  (Ib.) ;  or  that  the  per- 
son upon  whose  right  the  defendant's  title  depends 
has  enjoyed  his  franchise  so  long,  that  the  court 
would  not  permit  it  to  be  impeached  in  this  mode 
of  proceeding,  the  information  will  be  denied.  Rex 
v.  Stevens,  1  Burr.,  433:  Rex  v.  Peacock,  4  T.  R.,  684. 
So  if  the  defendant's  right  have  been  acquiesced  in 
for  a  length  of  time  (Biac.  Abr.,  Informations,  D). 
The  time  within  which  a  corporate  office  might  be 
impeached  by  a  QUO  warranto,  was,  by  the  common 
law,  indefinite  ;  it  varied  with  the  circumstances  of 
each  particular  case.  Rex  v.  Powell,  8  Mod.,  165 ; 
Rex  v.  Pike,  Id.,  286,  cited  1  T.  R.,  4,  n.,  and  3  T.  R., 
311 ;  Rex  v.  Williams,  1  Str.,  677 :  and  vule  IT.  R.  1 ; 
Id.,  3,  and  note  there,  3  Id.,  310. 311 ;  2  T,  R.,  767.  And 
it  was  for  some  time,  thought  better  that  it  should 
be  unsettled.  Rex  v.  Latham,  3  Burr.,  1485-6,  per 
Ld.  Mansfield.  At  length,  however,  the  court  set  a 
limit  to  their  discretionary  power,  and  confined  it, 
in  analogy,  to  other  cases  of  limitations,  within  20 
years.  Winchelsea  causes,  4  Burr.,  *l»i2,  2022,  [*1O4 
2121 :  Rex  v.  Rogers,  Id.,  2523;  and,  at  length,  to  six 
years.  Rex  v.  Dicken,  4  T.  R.,  282 ;  Rex  v.  Peacock, 
4  T.  R..  684  ;  R.  G.,  Hil.  T.,  1791 ;  4  T.  R.,  284.  And  the 
last  period  was  confirmed  by  Parliament.  Stat.  32, 
Geo.  Ill,  58  and  vide  Rex  v.  Autridge,  8  T.  R.,  467. 
If  the  person  from  whom  the  title  was  derived  be 
dead,  it  seems  the  information  should  not  be 
granted,  Rex  v.  Sperling,  1  T.  R.,  4,  n. ;  or  the  par- 
ties have  acquiesced.  King  v.  Stacey,  1  T.  R.,  4,  per 
Buller.  J.  So  where  so  great  a  number  of  derivative 
titles,  would  be  affected  by  a  judgment  against  the 
defendant,  that  it  would  tend  to  dissolve  the  Cor- 
poration. Rex  v  Carter,  Cowp.,  59,  per  Ld.  Mans- 
field. So  where  the  franchise  no  way  concerns  the 
public  (as  all  those  which  relate  to  the  government 
o_f  a  corporation,  or  the  election  of  members  of  Par- 
liament (case  of  the  Borough  of  Horsham,  Hil.,  30 
Geo.  III.,  3T.  R.,  599,  n.;  Rex  v.  Mein,  Id.,  598-9; 
King  v.  Bingham,  2  East,  308 ;  and  fairs  and  mark- 
ets, &c.,  are  said  to  do — 2  Hawk,  Ch.  26,  sec.  9) ;  but 
is  wholly  of  a  private  nature,  as  a  cony-warren. 
Rex  v.Sir  William  Lowther,  2Ld.  Raym..  1409;  S. 
C.,  1  Str.,  637;  Ibboston's  case,  Cas.  t.  Hardw.,  248; 
Rex  v.  Caan,  Andr.,  15;  1  Bott.,  pi.  326;  Rex  v.  Shep- 
herd, 4  T.  R.,  381.  So  where  two  sets  of  church- 
wardens are  sworn  in.  Rex  v.  Dawbeny,  2  Str.,  1196. 
And  qucere  as  to  fairs  and  markets.  Rex  v.  Marsden, 
3  Burr.,  1812:  1  Bl.,  579;  Ibbotson's  case,  Cas.  t. 
Hardw.,  248  ;  Hardr.,  162  arguendo.  So,  if  the  elec- 
tion by  which  the  defendant  claims  is  agreeable  to 
the  charter,  or  he  has  never  acted  under  the  elec- 
tion, or  there  has  been  but  a  mere  claim,  and  no 
use  of  the  franchise.  Rex  v.  Ponsonby,  Say.,  245 ; 
Rex  v.  Whitwell,  5  T.  R.,  85.  But  swearing  in  is  a 
user,  though  it  be  defective.  King  v.  Tate,  4  East, 
337.  So,  if  it  appear  that  the  time,  for  which  the  of- 
ficer was  elected,  will  expire  before  the  inquiry  can 
have  any  effect.  People  v.  Sweeting,  2  Johns.,  184 , 
Commonwealth  v.  Athearn,  3  Mass.,  285.  So  where 
the  persons  on  whose  affidavits  the  motion  is 
grounded,  have  lain  by  without  recently  prose- 
cuting, though  with  full  knowledge  of  the  fact 
(Rex  v.  Wardroper.  4  Burr.,  2024,  per  Aston,  J.) ; 
or  have  concurred  with  the  rest  of  the  Corpor- 
ation in  a  resolution  not  to  take  advantage  of  a 

COWEN  4. 


1825 


THE  PEOPLE  v.  RICHARDSON. 


104 


flaw  in  the  defendant's  title  (Rex  v.  Mortlock,  3 T. 
K.,  300) :  or  where  the  prosecutor  stands  in  the  same 
circumstances  with  the  defendant  (per  Ld.  Kenyon, 
Ch.  J.,  in  Bex  v.  Bond,  2  T.  R.,  771 ;  Rex  v.  Cudlipp, 
6  T.  R.,  503) ;  or  where  the  persons  in  whose  name 
the  application  is  made,  are  wholly  unconnected 
with  the  Corporation.  Rex  v.  Stacy,  1  T.  R.,  3,  and 
note  there.  So  where  the  application  is  manifestly 
frivolous  and  vexatious ;  and  the  court  will.in  such 
case,  discharge  the  rule  with  costs.  2  Str.,  1039 ;  2 
Burr.,  780 ;  3  T.  R.,  301.  The  court  will  not  grant  an 
information  to  try  the  validity  of  an  election  to  the 
oflBce  of  church- warden,  because  it  is  no  unsurpa- 
tion  on  the  Grown.  Rex  v.  Shepherd,  4  T.  R.,  381. 
So  where  the  relator  had  agreed  not  to  enforce  a  by- 
law upon  which  he  now  grounded  his  attempt  to  im- 
peach the  defendant's  title.  Rex  v.  Mortlock.  3  T. 
R.,  300.  It  is  a  valid  objection,  that  the  relator  was 
present,  and  concurred,  at  the  time  of  the  ob- 
jectionable election,  though  he  was  then  ignorant 
of  the  objection.  King  v.  Trevenen,  2  B.  &  A.,  339. 
So  where  ithe  relator  is  indigent,and  there  are  strong 
1O5*]  reasons  to  suspect  that  *heis  applying  not  on 
his  own  account,  or  at  his  own  expense,  but  in  col- 
lusion with  a  stranger.  Ib.  So  where  the  circum- 
stances throw  suspicion  on  the  motives  of  the  re- 
lator, and  the  consequence  will  be  to  dissolve  a  cor- 
poration. Ib.  The  court  will  not  grant  this  in- 
formation to  enforce  a  claim  for  damages  against  a 
turnpike  company,  done  to  the  relator's  property 
in  laying  out  a  road,  though  the  Act  require  the 
Company  to  pay  the  damages.  People  v.  Turnpike 
Co.,  2  Johns.,  190.  A  secondary  and  incidental 
ground  for  the  information,  resorted  to  by  way  of 
forlorn  hope,  after  the  original  and  main  ground 
has  failed,  will  be  listened  to  with  distrust ;  and  the 
court,  in  their  discretion,  may  disregard  it,  though 
it  might  be  a  good  ground  if  brought  before  the 
court  iu  the  first  instance.  Rex  v-  Osbqurne,  4  East, 
327, 336.  Qw>  warranto  will  not  lie  against  a  County 
Treasurer,  to  show  by  what  authority  he  holds  the 
office,  if  he  has  been,  de  facto,  elected  by  the  jus- 
tices in  Quarter  Sessions.  Rex  v.  Treasurer  of 
Herefordshire,  1  Chit.,  700.  Rule,  to  show  cause  why 
information  in  nature  of  a  quo  warranto  should  not 
be  filed  against  an  ordinary,  discharged.  Hays  v. 
Harley,  1  Rep.  Const.  Court,  S.  C.,  267.  It  will  not 
be  granted  against  a  person  exercising  a  corporate 
franchise,  to  which  he  has  been  legally  elected, 
though  he  has  committed  an  offense  which  might 
amount  to  a  forfeiture,  until  he  has  been  removed 
by  the  Corporation.  Rex  v.  Heaven,  2  T.  R.,  772.  It 
was  denied  on  the  oath  of  a  town  clerk,  who  swore 
that  he  had  not  sworn  the  defendants ;  because  he 
had  entered  that  he  had  sworn  them  on  the  record. 
Rex  v.  Williams,  1  Str.,  677. 

The  affidavits  en  which  the  motion  is  founded.  These 
should  not  be  entitled  in  any  cause.  King  v.  Pier- 
son,  Andr.,  313,  per  Page  and  Probyn.  JJ.\  King  v. 
Cole,  6  T.  K.,  «42.  per  Lord  Kenyon.  Ch.  J.;  Haight  v. 
Turner,  2  Johns..  371-2.  On  affidavit  that  the  relator 
did  not  believe  that  the  defendant  had  been  duly  | 
sworn  in,  though  the  affidavit  to  show  cause  did 
not  expressly  allege  that  he  had  been  sworn,  but 
stated  that  he  appeared,  by  the  Corporation  books, 
to  have  been  sworn  in,  the  court  denied  an  informa- 
tion. King  v.  Newling,3T.  R.,310.  If  sufficient  appear 
to  draw  the  merits  of  an  election  to  a  corporate  of- 
fice in  question,  the  court  will  grant  the  informa- 
tion, though  the  deponents  swear  only  to  their  in- 
formation and  belief  that  the  defendant  was  admit- 
ted a  freeman,  &c.,  this  not  being  denied  by  the  de- 
fendant, on  showing  cause.  King  v.  Harwood,  2 
East,  177.  The  form  of  the  affidavits  for  the  rule  to 
show  cause  arc  given  at  length  in  Commonwealth 
v.  Douglass,  1  I '.in  n..  77.  If  the  affidavit  in  support 
of  the  rule  omit  a  material  fact,  which  is  stated  in 
the  affidavit  filed  on  the  other  side,  the  latter  may  be 
read  by  the  pros*HJUtor  in  support  of  his  rule.  Ilex 
v.  Mein.  3  T.  R.  596.  On  application  upon  the 
ground  that  the  defendants  were  elected  contrary 
<<>  tlio  provisions  of  a  particular  charter,  the  affi- 
davit must  state  that  the  charter  was  accepted,  or 
that  the  usage  has  been  in  conformity  to  It;  and 
the  affidavit  being  ill  for  omitting  this,  the  court  re- 
fused leave  to  amend  it,  but  put  the  party  to  a  new 
application.  King  v.  Barzey,  4  Manic  &  S.,  253. 
1O6«]  *The  rule  thereupon.  It  is  usual  to  proceed 
l>y  rulo  to  show  cause,  on  ex  parte.  affidavits;  but 
the  court  have  a  discretion  as  to  this;  and  where  the 
whole  case  had  IMHMI  disclosed  by  the  defendant's 
answers  in  chancery,  and  the  answers  of  others 
favorable  to  them,  touching  the  subject  of  the  ap- 
plication, the  Supremo  Court  looked  Into  the  an- 
swers, and  granted  a  rule  for  an  information  in  the 
first  instance.  People  v.  Kip,  1  U.S.  LawJournal,2H6. 
COWEN  4. 


Rule  to  inspect  books.  Upon  a  rule  to  show  cause, 
the  court  will  grant  a  rule  for  the  inspection  of 
books  belonging  to  the  Corporation.  Bull.  JV.  P., 
210. 

Affidavits  on  showing  cause.  These  may  be  entitled. 
King  v.  Pierson,  Andr.,  313,  per  Page  &  Probyn,  JJ.; 
King  v.  Cole,  6  T.  R.,  640,  642,  per  Lord  Kenyon,  Ch. 
J.  Or  they  may  not  be  entitled,  at  the  defendant's 
choice.  King  v.  Cole,  6  T.  R.,  642,  per  Lord  Kenyon, 
Ch.  J.  If  these  affidavits,  and  the  cause  shown  do 
not  put  the  matter  beyond  dispute,  the  rule  will  be 
made  absolute.  Bull.  JV.  P.,  210.  The  court  will 
judge,  from  all  the  circumstances  of  the  case,  who 
is  the  real  relator.  Per  Lord  Kenyon,  Ch.  J.,  in  Rex 
v.  Cudlipp,  6  T.  R.,  509. 

Showing  cause.  Unless  the  cause  shown  be  such  as 
puts  the  matter  beyond  dispute,  the  court  will  make 
the  rule  absolute  for  the  information,  in  order  that 
the  question  concerning  the  right  may  be  properly 
determined.  Bull.  JV.  P..  210.  But,  it  seems,  the 
court  will  not  grant  the  rule  for  an  information  on 
the  last  day  of  the  term.  Rex  v.  Davies,  Say.,  241. 

The  information..  A  sufficient  variety  of  English 
precedents  will  be  found  in  6  Wentworth's  PL,  28  to 
234.  These  are,  for  usurping  or  intruding  into  the 
offices  or  stations  of  Alderman,  p.  28;  of  Mayor,  40, 
50,  107,  161,  119,  214;  of  Bailiff  of  a  Borough,  60: 
Master  of  the  Company  of  Coopers.  63 ;  Burgess,  71, 
146,  154,  184,  188,  194,  200,  209,  225,  234 ;  Commonalty 
Steward,  81 ;  Freeman  of  a  Borough,  84,  137 ;  of  a 
City,  132;  Commoner,  175;  Freemen  of  Coventry, 
180 ;  2  Kyd  on  Corp.,  403. 

*This  is  the  form,  whether  the  information  L*1O7 
be  brought  for  an  usurpation  without  any  original 
title,  or  for  a  subsequent  forfeiture,  where  the  orig- 
inal title  is  not  disputed.  Id.  &  vide  Co.  Ent.,  527, 
564,  per  tot.  QUO  war.  v.  Mayor,  &c.,  of  London. 

*15  Jphns.,  362,  gives  the  form  of  the  in-  [*1O8 
formation,  &c.,  at  length,  in  People  v.  Utica  Ins. 
Co.  See,  also,  the  substance  of  an  information  in 
Conn.  State  v.  Tudor,  5  Day  Cas.,  329.  It  need  not 
show  a  title  in  the  people  to  have  the  particular 
franchise  exercised ;  but  calls  on  the  intruder  to 
show  by  what  authority  he  claims  it :  and  if  the 
title  set  up  be  incomplete,  the  people  are  entitled  to 
judgment.  15  Johns.,  388,  per  Spencer,  J.,  who 
cites  2  Kyd  on  Corp.,  399,  and  4  Burr.,  2146-7.  The 
Act  to  Incorporate  the  Utica  Ins  .Co.,  passed  Mar.  29, 
1816,  sess.  39,  ch.  52,  does  not  authorize  the  Company 
to  institute  a  bank,  issue  bills,  discount  notes  and 
receive  deposits,  such  powers  not  being  expressly 
granted  by  the  Legislature,  and  not  being  within 
their  intention,  as  collected  from  the  Act  of  Incor- 
poration; and  the  Company  having  assumed  and 
exercised  those  powers,  they  were  held  to  have 
usurped  a  franchise ;  and  on  an  information  in  nat- 
ure of  a  quo  warranto  being  filed  by  the  Atty-Gen., 
judgment  of  ouster  was  rendered  against  them.  Id., 
358.  In  Mass.,  the  Solicitor-General,  in  an  informa- 
tion against  one  for  usurping  a  public  office,  re- 
cited an  order  of  the  House  of  Representatives,  re- 
questing him  to  file  such  information,  and  stated 
that  he  filed  it  by  virtue  of,  and  in  compliance  with 
this  authority  ;  and,  on  the  ground  that  the  Leg- 
islature had  'no  right  to  give  this  construction,  it 
was  moved  to  quash  the  information  ;  but  the  court 
held,  that  the  act  of  filing  the  information  should 
be  deemed  to  emanate  from  the  official  authority  of 
the  Solicitor-General,  who  might,  esofflcio,  file  the 
information.  Commonwealth  v.  Fowler,  10  Mass.. 
290.  The  form  of  the  information  is  given  in  that 
case,  with  the  plea  in  bar.  ]d.,  p.  295.  Every  citi- 
zen who  pays  taxes,  has  such  an  interest  as  will  au- 
thorize an  information  in  the  nature  of  a  qun  war- 
ranto, to  be  fiied  at  his  suggestion,  to  inquire  by 
what  authority  the  collector  holds  Ihis  office.  Com- 
monwealth v.  Browne,  1  Serg.  &  R.,  382.  It  may  IK- 
filed  to  inquire  into  the  election  or  admission  of  an 
officer  or  member  of  a  corporation,  when  moved 
for  by  any  person  interested  in,  or  injured  by  such 
election  or  admission,  if  it  were  unduly  made.  Com- 
monwealth v.  F.  &  M.  Ins.  Co.,  5  Mass.,  230.  It  may 
also  be  moved  for  by  the  Atty-Gen.,  &r  offlcio,  or  on 
the  authority  of  the  Legislature,  but  it  is  confined  to 
one  of  these  three  ways.  Ib.  One  appointed  by  the 
Executive  to  an  office  *which  does  not  exist  [*1O9 
may  be  removed  by  information  in  nature  of  a  i/i««> 
imrraiifo.  Commonwealth  v.  Fowler,  10  Mass.  2!H). 

The  general  proceeding  is  by  information  for  tin- 
King,  by  his  Attorney-General,  against  any  usurper 
of  franchises,  &c..  to  show  quo  warranto  he  uses 
them.  Co.  Ent..  527  /».  So  against  him  who  exer- 
cises a  power  unlawfully:  us,  if  a  Mayor,  &c.,  ad- 
mits to  freedom  persons  who  have  no  right ;  for 
there  is  no  other  remedy.  1  Salk..  374.  If  the  in- 
formation be  for  using  a  franchise  by  a  corporation. 
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it  should  be  against  the  Corporation.  King  v.  Cu- 
sacke,  2  Roll.,  113,  115.  If  for  usurping  to  be  a  Cor- 
poration, it  should  be  against  the  particular  persons. 
llrid.  But  it  will  not  lie  at  all,  merely  for  encourag- 
ing such  an  usurpation.  Rex  v.  Marsden,  2  Burr., 
1812.  It  will  not  lie  on  the  relation  of  an  individ- 
ual against  a  corporation  as  a  body.  This  should 
always  be  by,  and  in  the  name  of  the  Atty-Gen. 
Rex  v.  Corp.  of  Carmarthen,  2  Burr..  869.  If,  on  the 
relation  of  a  private  person.  It  should  be  against  the 
several  individuals,  to  show  by  what  authority  they 
claim  their  respective  franchises.  Ih.  If  the  in- 
formation be  at  common  law,  there  is  no  relator, 
nor  ought  there  to  be  judgment  for  costs,  but  only 
a  capiatur  pro  line.  Bull.  N.  P.,  211.  It  is  not  nec- 
essary to  state  in  the  information  that  leave  of  the 
court  was  granted  to  file  it.  Cowp.,  501.  By  the 
statute,  one  information  may  be  filed  to  try  the 
rights  of  different  persons.  1  R.  L.,  108,  sec.  4.  A 
qtu)  warranto  was  brought  for  vexation,  upon  for- 
ty-eight points,  and  the  court  being  moved  in  it, 
ordered  that  the  prosecutor  should  waive  that  (fuo 
warranto,  and  should  bring  a  new  one,  and  therein 
insist  on  only  three  points,  but  that  he  might  pro- 
ceed to  trial  upon  his  new  quo  warranto,  in  such 
time  as  he  might  have  done  upon  the  old.  (Hill,  22 
Car.  B.  R.),  to  the  end  that  he  might  not  be  delayed 
in  his  proceedings  by  being  put  to  bring  the  new 
quo  warranto.  2  Lill.  Pr.  Reg.,  509,  B.  On  moving 
to  file  an  information,  the  court  will  judge  from  all 
the  circumstances  of  the  case  who  is  the  real  relator. 
Per  Lord  Kenyon,  Ch.  J.,  in  Hex  v.  Cudlipp,  6  T.  R., 
509.  It  seems  that  though  an  information  may  be 
granted  on  the  application  of  a  stranger,  yet  he 
ought  to  make  out  a  strong  case.  Rex  v.  Kemp,  1 
East,  46,  n.  An  information  does  not  lie  against  a 
mere  servant  of  a  corporation,  whose  office  does  not 
affect  any  franchise,  or  other  authority  holden 
under  the  Crown.  Rex  v.  Bedford  Corp.,  6  East, 

Consolidation.  After  rules  have  been  made  ab- 
solute for  several  informations,  the  court  will  give 
leave  to  consolidate  them  at  the  instance  of  the  de- 
fendants. Rex  v.  foster,  1  Burr.,  573.  But,  with- 
out the  defendant's  consent,  the  court  will  not  con- 
solidate several  distinct  informations  for  several 
distinct  offices:  for  there  must  be  an  information 
against  each  to  enable  each  to  disclaim.  Rex  v. 
\Varlow,  2  Maule&S.,  75. 

Of  quashing  the  information.  This  cannot  be  done 
on  motion,  even  with  the  consent  of  parties.  Rex  v. 
Edgar,  and  the  same  v.  Bricknell,  4  Burr.,  2297. 

The  process.  The  principal  case  decides  that  this 
should  be  a  oe/iire/aeiosand  distringas,  or  subpoena 
and  attachment;  and  some  books  speak  indiffer- 
ently of  these  two  kinds  of  process.  Vide  2  Kyd  on 
Corp.,  438. 

HO*]  *In  the  Commonwealth  of  Pa.  v.  Sprenger, 
5  Minn.,  353,  the  court  awarded  a  venire.  In  that 
State  the  9  Anne.  ch.  20,  had  not  been  enacted  as 
late  as  1817.  3  Serg.  &  R.,  52.  In  a  note  by  Siderftn 
<Le  Roy  v.  Trinity  House,  1  Sid.,  86),  which  is  much 
referred  to  by  the  books,  he  says,  it  appears,  on 
comparing  the  precedents  in  Coke's  Entries,  527, 
528,  &c.,  that  there  is  this  difference  between  a  quo 
warranto  and  an  information  in  nature  of  a  quo 
warranto,  in  respect  to  the  process.  Upon  an  in- 
formation, it  seems,  the  process  shall  be  venire  facias 
and  distringas ;  but  upon  a  writ  of  quo  warranto,  it 
is  summons ;  and  for  default  of  appearance,  that 
the  liberties  shall  be  seized.  2  Kyd  on  Corp.,  438, 
says  the  process  usualjy  issued  to  bring  the  defend- 
ant into  court,  is  a  writ  of  subpoena,  and  if  that  be 
disobeyed,  an  attachment ;  but  if  the  defendant  can- 
not be  served  with  a  subpoena,  it  is  said,  the  process  is 
venire  facias  and  distringas;  which  looks  as  if  a 
venire  and  distringas  were  to  follow  a  subpoena ; 
and  for  this  he  quotes  Sid.,  86,  which  he  altogether 
misapprehends  in  this  place;  and  at  a  previous  page, 
404,  he  refers  to  Coke's  Entries,  the  same  authority 
on  which  Siderfln  relies  in  his  note,  and  says  that, 
according  to  these  entries,  the  process  usually 
a  warded  against  individuals  is  a  renire  facias  which 
is  followed  by  a.  distringas ;  and  in  this  he  is  right 
and  according  to  the  entry  itself,  which  at  527,  is  an 
award  of  arenire  against  certain  individuals  named, 
who  claim  to  be  a  body  politic ;  though  from  the 
hasty  search  which  I  have  made,  I  do  not  find  any 
entry  of  a  distringas.  These  entries  touching  quo 
trarrantii  are  voluminous,  and  follow  from  p.  527  to 
564,  in  very  large  double  folio  pages.  At  p.  536, 1 
find  the  entry  of  a  distringas  as  the  first  process 
against  the  Corporation,  viz.:  Mayor,  Commonalty 
and  Citizens  of  London.  This  is  also  mentioned  in 
2  Kyd,  404.  the  entry  of  the  venire  is  thus  immedi- 
ately at  the  close  of  the  information  :  "  Whereupon 
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the  sheriff  is  commanded,  that  he  cause  to  come," 
or,  "that  he  omit  not,  &c.,  but  that  he  cause  to  come, 
&c.,  to  answer,  &e."  The  entry  of  the  distringas  is 
thus  :  "whereupon  it  is  agreed  (concordat*  e»t)  that 
the  aforesaid  Mayor  and  Commonalty  and  Citizens 

of ,  be  distrained  by  all  their  lands,  &c.,  so 

that,  &c.,  to  answer  to  our  Lord  the  King  in  the 
premises,  and  the  sheriff  is  commanded,  that  he 
distrain  them  in  form  aforesaid,  EO  that,  &c.,"  at 
such  a  day,  &c.  (and  see  2  Kyd  on  Corp.,  404).  In  Rex 
v.  Mayor  and  Aldermen  of  Hertford,  1  Salk.,  374,  it 
Is  said  the  process  is  subpoena  and  distringas.  This 
case  was  up  several  times.  It  is  reported  in  Carthew, 
503,  as  The  King  v.  The  Town  of  Hertford,  where  it 
is  stated  that  the  first  process  out  of  the  Cown  of- 
fice was  a  venire  facias  in  the  nature  of  a  summons 
(though  Salkeld  says  it  should  be  a  subpoena.  This 
venire  was  followed  by  a  distringas,  and  an  alias  and 
pluries  distringas ;  which  was  conceded  on  all  sides 
to  be  the  right  course,  for  though  a  motion  was 
made  to  set  the  writs  of  distringas  aside,  this  did 
not  relate  to  the  nature  of  the  process.  The  writs 
of  distringas  and  the  motion  to  set  them  aside  are 
also  mentioned  in  Holt,  320,  S.  C.,  entitled  as  in 
Salkeld.  Com.  Dig.,  Quo  Warranto,  C,  2,  says  the 
process  is  venire  and  distringas,  and  cites  Co.  Entr., 

1  Sid.  anfl  1  Salk.,  supra ;  and  so  says2  Morg.  Att'ys 
Vad.  Mec.,  106, 107  on  the  same  authorities  as  Comyn. 
But  Morgan  says  (Id.,  107)  that  the  first   process 
against  a  corporation  shall  be  a  summons  and  after- 
wards a  *distringasin  in  ftnitum-  He  says  this  on[*l  1 1 
the  authority  of  Carthew.swpra.where  the  first  proc- 
ess is  stated  to  be  a  venire  in  nature  of  a  summons- 
Thus  the  venire  and  distress  infinite  appears  to  be 
the  predominant  process  in  all  cases :  though  in  the 
report  of  King  v.  Mayor,  &c ,  of  Hertford,  1  Ld. 
Raym.,  426,  subpoena  and  distringas  are  mentioned 
as  the  proper  process.    In  Commonwealth  v.  Fow- 
ler, 10  Mass.,  290,  291,  the  process  was  summons. 

How  the  defendant  should  be  named.  If  an  usur- 
pation be  by  a  corporation,  the  process  shall  be 
against  them  by  their  corporate  name.  2  Morg. 
Aibt'ys  Vad.  Mec.,  107,  citing  the  case  of  the  quo 
warranto  against  the  City  of  London,  16,  Treby's 
Argument.  If  it  be  for  usurping  to  be  a  corpora- 
tion, it  shall  be  against  the  natural  persons  who 
usurp,  or  by  a  name  which  comprehends  them.  /'»-. 
citing  Id.,  69,  and  Pollexfen's  Argument.  And  see 

2  Rolle,  115. 

Teste  and  return  of  process.  In  King  v.  Town  of 
Hertford,  Carth.,  503,  the  venire  was  returnable  in 
Easter  Term,  11  Will.  III.,  upon  which  a  distringas 
issued,  returnable  crost.  Trinity ;  and  upon  tnat 
return  a  second  distringas  was  made  returnable  in 
fifteen  days,  in  the  same  Trinity  Term ;  and  upon 
this  being  returned,  a  third  distringas  was  made, 
tested  in  that  term,  and  returnable  in  Mich.  Term, 
Anno  11  Will.  III. ;  and  it  was  moved  that  the  two 
last  might  be  set  aside  for  irregularity ;  for  that  the 
process  in  these  cases  should  be  made  returnable  de 
termino  in  terminum,  and  not  quicker  :  but  that  in 
Trinity  Term  there  issued  two  writs  of  distringas, 
which  should  not  be ;  and  above  forty  precedents 
to  this  effect,  in  the  crown  office,  were  insisted  on. 
But  Holt,  C  h.  J.,  answered,  that  crown  office  work 
was,  like  church  work,  very  slow  in  its  progress,  it 
being  usual  for  clerks  to  make  all  such  process  out 
together,  and  of  the  same  test  and  return  from  term 
to  term ;  but  no  law  required  that  it  should  be  so ; 
and  the  motion  was  denied.  S.  C.,  2  Salk.,  699,  S.  P.; 
S.  C.,  1  Ld.  Raym.,  426,  S.  P. 

Of  the  issues  upon  the  distringas.  It  was  moved  in 
last  case  that  the  court  would  make  a  special  rule 
to  estreat  the  issues  upon  the  several  writs  of  ais- 
tringas,  but  no  such  rule  was  made;  but  the  issues 
were  left  to  be  estreated  in  due  time,  according  to 
the  course  of  the  court.  And  in  the  report  of  the 
same  case,  in  Holt,  320,  this  estreating  in  due  time 
is  said  to  be  to  send  them  up  into  the  Exchequer  the 
last  days  of  the  two  issuable  terms;  though  the 
court  agreed  that  in  an  extraordinary  case  they 
might  make  a  rule  for  this  purpose. 

Of  the  seizure  nomine  districtionis.for  non-appear- 
ance. As  the  process  in  the  proceeding  by  quo  war- 
ranto was  dilatory,  while  this  was  conducted  before 
the  old  justices  in  Eyre,  if  the  party  did  not  appear 
at  a  certain  stage,  the  franchise  or  subject  of  the 
writ  might  be  seized,  on  process  to  the  sheriff,  as  a 
distress,  and  the  defendant  was  put  to  come  in  and 
replevy  it,  as  he  would  any  other  distress.  When  the 
justices  in  Eyre  ceased,  and  the  jurisdiction  of  this 
writ  passed  to  the  K.  B.,  the  same  practice  prevailed 
there,  and  some  of  the  ancient  cases  look  as  if  the 
franchise,  &c.,  should  be  forfeited  forever,  unless  it 
was  replevied  at  a  short  day :  though  by  a  modern 
case,  which  underwent  much  discussion,  and  was 
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112*1  finally 'determined  by  the  Lords,  on  writ  of 
error,  it  was  held  that  this  had  never  been  the  law. 
But  it  was  agreed  by  the  same  case,  that  the  sub- 
ject of  the  suit  might  be  seized.  The  argument  for 
the  conclusive  effect  of  the  seizure,  was  founded 
principally  on  the  Y.  B.,  15  ed.,  4,  which  is  there  re- 
ported at  length ;  but  the  summary  given  by  Jenk- 
ins, in  his  Centuries,  141,  and  vide  2  Kyd  on  Corp., 
503.  S.  C.,  is  thus :  "A  quo  uwrranto  is  brought  in  the 
King's  Bench;  the  defendant  being  summoned 
makes  default :  and  another  default  at  the  return 
of  the  venire  facias ;  judgment  shall  be  that  the 
franchise  shall  be  seized  into  the  King's  hands :  and 
not  that  it  shall  be  forfeited ;  for  it  does  not  yet 
appear  whether  there  be  cause  of  forfeiture.  No 
man  shall  finally  lose  his  land,  or  his  franchise,  on 
any  default,  if  he  has  never  appeared."  And  with 
this  summary  the  Parliament  agreed.  In  that  case 
a  judgment  was  given,  that  the  market  aforesaid  be 
taken  and  seized  into  the  King's  hands,  (fuousque, 
Ac.  2  Kyd  on  Corp.,  497.  And  the  sheriff  was  com- 
manded to  seize  the  market,  according  to  the  form 
Kif  the  judgment  aforesaid,  &c.,  and  to  show,  at  the 
next  term,  how  he  executed  the  writ;  when  he  re- 
turned that  he  had  seized  the  market  into  the 
King's  hands,  according  to  the  form  of  the  writ. 
I<1.,  498.  This  same  practice  was  introduced  upon 
the  information  in  nature  of  a  quo  warranto ;  and  a  | 
similar  judgment  was  given  and  executed,  upon 
such  an  information,  against  the  City  of  Chester,  in 
Hil.  Term,  35  &  36  Charles  II.,  the  form  of  which  see 
in  3  T.  R.,  518.  2  Kyd  on  Corp.,  494,  S.  C.  The  judg- 
ment there  was  of  seizure,  quowque,  &c.,  i.  e.,  until 
the  said  court  shall  further  order.  The  great  and 
labored  cause  of  The  King  v.  Emery,  2  T.  R.,  515, 
.V>9,  turned  mainly  upon  the  effect  of  this  judgment. 
The  K.  B.  held  it  final ;  but  afterwards,  in  Parlia- 
ment, the  judgment  was  reversed,  a  note  of  which 
reversal  Is  in  4  T.  R.,  122,  but  no  part  of  the  case 
there  given.  The  report  of  the  case  in  the  House 
of  Lords,  on  error,  occupied  2-  vols.  quarto ;  but  a 
sufficient  abstract,  as  to  this  point,  is  in  2  Kyd  on 
Corp.,  496  to  511.  At  p.  510.  the  Ch.  B.  Eyre,  who 
delivered  the  opinion  of  the  House  of  Lords,  said  he 
•conceived  the  effect  of  the  judgment  and  seizure  by 
the  sheriff,  laid  the  King's  hands  on  the  franchise  of 
iK-ing  a  corporation,  and  upon  other  franchises  in 
the  information,  so  that  the  Corporation  could  not 
use  its  liberties ;  the  action  of  its  vital  powers  was 
suspended :  and  in  this  situation  he  had  no  doubt 
that  a  cvstos  might  be  appointed ;  that  the  Corpora- 
tion in  that  case  might  nave  been  restored,  on  pay- 
ing a  fine  to  the  King,  and  were  restored  by  pardon, 
Ac.  See  an  examination  of  this  question,  at  large, 
with  all  the  cases,  in  The  King  v.  Etnery,  above 
<-ited  from  2  T.  R.,  515,  and  2  Kyd  on  Corp..  496,  &c. 

Whether  the  defendant  can  be  pursued  to  outlawry. 
Vide  2  Kyd  on  Corp..  438, 439,  who  concludes  that  he 
may. 

Who  man  defend.  If  the  defendant  suffer  the  rule 
to  show  cause  to  be  made  absolute,  or  suffer  judg- 
ment by  default,  others  whose  title  may  be  affected 
by  tin-  judgment  may  be  let  in  to  defend  his  title, 
on  undertaking  to  do  this  at  their  own  expense,  and 
Indemnifying  him  against  all  costs,  &c.  Bac.  Abr., 
Informations  D  ;  3  T.  R..  310. 

Time  to  /•/••./•/.  The  court  may  allow  to  each,  as 
well  prosecutor  as  defendant,  such  convenient  time 
1 13»]  to  plead,  reply,  rejoin  or  demur,  as  they  *shall 
think  reasonable.  9  Anne,  ch.  20 ;  2  Lill.  Prac.  Reg., 
-510.  II,  and  see  the  next  head.  To  this  effect  is  the 
Stut.  1  R.  L.,  109,  sec.  6. 

Imunrlance.  There  is  an  entry  of  this,  15  Johns.. 
ivupli.  v.  Utica  Ins.  Co.  In  Herring  v.  Brown, 
Comb.,  11,  12,  Williams  moved  for  a  second  impar- 
lance  in  a '/""  warranto,  and  said  it  was  granted  in 
the  case  of  the  City  of  I/ondon;  but  the  court  de- 
nied it ;  for  Astry  said  by  the  course  of  the  court, 
t  lu-y  were  to  have  but  the  common  imparlance ;  and 
per  Our.,  being  ex.  gratia,  we  may  grant  or  deny  it 
a§  we  see  cause.  See  the  next  previous  head  of  time 
to  plead. 

*">/  the  pita.  The  defendant  may  plead  in  abate- 
ment ;  but  he  must  verify  it  by  affidavit  as  In  other 
-CMBB  of  dilatory  pleas  (1  R.  L.,  524,  sec.  23 :  2  Kyd  on 
<'orp.,  439;  Rex  v.  Jones,  2  Str.,  1161) :  and  this  must 
!«•  entitled.  2  Str.,  1161.  Whether  he  may  plead  a 
misnomer  In  his  addition,  qiuere.  Vide  2  Kyd  on 
<'"rp.,  438,  439,  and  Rex  v.  Mayor  of  Hedon,  1  Wils., 
•J44.  as  to  the  right  of  outlawry,  upon  which  such  a 
Plea  seems  to  depend.  There  is  such  a  plea  in  6 
\Ventw.  Plead.,  51. 

The  Statute  (4  Anne,  ch.  16,  sec.  4 ;   1  R.  L.,  519, 
•ec,  »)  allowing  the  defendant  to  plead  more  than 
•>ne  plea,  with  leave  of  the  court,  does  not  extend 
«<>  information  in  nature  of  a  quo  ivarranto.    There  I 
4. 


is  no  instance  in  which  the  court  have  given  such 
leave  (Rex  v.  Newland,  Say.,  96);  and  see  what  is  said 
by  Sir  Fletcher  Norton  and  Ld.  Mansfield,  in  Rex  v. 
Leigh,  4  Burr.,  2146,  and  a  note  to  that  case  which 
mentions  Rex  v.  Brisco,  as  going  to  the  same  point 
with  Sayre.  But  under  the  Statute  32  Geo.  III.,  ch. 
58,  sec.  2,  the  defendant  may  plead  several  pleas. 
Rex  v.  Autridge.  8  T.  R.,  467.  This  Statute  is  there 
recited  in  a  note.  There  is  no  such  Statute  in  this 
State.  As  to  the  construction  of  that  Statute,  see 
Rex  v.  Stokes,  2  Maule  &  S.,  71. 

The  plea  in  bar  should  set  out  the  defendant's  title 
at  length,  and  conclude  'with  a  general  traverse, 
"without  this,  that  he  usurped,  &c."  Rex  v.  Blag- 
den,  Gilb.,  145.  And  where  the  title  set  forth  is  bad 
but  the  user  confessed,  this  amounts  to  a  confession 
of  the  usurpation.  Rex  v.  Philips,  1  Str.,  394,  397, 
cited  1  Burr.,  302,  305.  The  defendant  may  either 
disclaim  as  to  all  the  franchises  mentioned  in  the 
information,  or  plead  as  to  all ;  or  plead  as  to  part 
and  disclaim  as  to  part.  2  Kyd  on  Corp.,  405. 

*A  variety  of  English  forms  for  these  pleas  [*114 
are  in  6  Wentw.  Plead.,  28  to  242,  among  which  are  a 
plea  in  abatement  for  a  wrong  addition,  p.  51 ;  of 
disclaimer,  83 ;  that  the  defendant  was  elected  by  a 
casting  vote  according  to  custom,  29,  36 ;  a  custom 
on  vacancy  to  elect  a  commonalty  steward.and  that 
the  defendant  was  duly  elected,  82 ;  plea  setting  out 
a  charter  and  the  defendant's  regular  election,  150 ; 
the  like,  setting  out  a  by-law,  157,  with  other  pleas 
reciting  customs,  usages,  by-laws,  &c.,  from  28  to 
242.  For  form  of  plea  in  N.  J.,  see  State  v.  Foster,  2 
Halst.,  101.  The  substance  of  a  plea  in  Conn.,  see 
State  v.  Tudor,  5  Day  Cas.  Err.,  330.  For  the  form 
of  a  plea  in  this  State,  see  People  v.  Utica  Ins.  Co., 
15  Johns.,  363  to  365,  setting  forth  the  title  to  a  fran- 
chise under  an  Act.  The  plea  was  adjudged  insuf- 
ficient in  substance.  The  form  was  not  questioned. 

It  is  not  sufficient  for  the  defendant,  in  a  quo 
warranto,  to  plead  that  such  a  subject  hath  a  law- 
ful interest  to  hold  a  leet,  without  making  any 
title  to  himself;  for  the  writ  is  QUO  warranto  he 
claims,  &c.  2  Leon.,  case  31.  *Nor  is  it  enough  [*118 
to  plead  non  usurpavit  libertates  prcedictas,  but  the 
plea  should  also  say  nee  earum  aliqiiam.  3  Leon., 
case  135.  The  defendant  must  either  justify  or  dis- 
claim: and  not  guilty  and  non  usurpavit  are  not 
good  pleas ;  for  they  do  not  answer  to  the  nature  of 
the  charge  which  ds  to  show  by  what  warrant  or 
authority.  Bull,  N.  P.,  211 :  Cas.  K.  B.,  225.  The 
defendant  should  show  a  full  title  to  himself.  Com. 
Dig.,  Quo  Warranto,  ch.  4,  cites  9  Co.,  24  b ;  2  Leon., 
28 ;  Hardr..  456.  As  if  the  King  grant  bona  felonum, 
or  other  franchises,  which  lie  in  charter,  to  an  Ab- 
bot, &c.,  whose  possessions  come  back  to  the  Crown, 
and  the  King  regrants  bona  felonum,  &c.,  adeo  plene 
prout  abbas  habuit ;  in  a  quo  warranto  against  the 
grantee,  he  should  plead  the  first  grant  to  the  Ab- 
bot, the  reunion  in  the  Crown,  and  afterwards  the 
regrant,  &c.  (Ib.,  cites  R.,  9  Co.,  26  a,  per  Popham, 
2  J.,  Cont.  Mo.,  297.)  In  pleading  the  King's  charter, 
he  ought  not  to  say  he  granted  and  confirmed,  for 
this  is  double.  Ib.  cites  Sid.,  86.  In  pleading  the 
grant  of  an  office,  he  should  show  it  an  ancient 
office  (I  h.,  cites  1  Sid.,  86,  and  qualiflesit  with  semble); 
and  allegee  the  thing  done  to  be  appurtenant  to  his 
office  (Ib.,  cites  1  Sid.,  86) :  and  in  pleading  a  grant 
to  an  Abbot  he  should  show  for  what  estate.  Ib., 
cites  R.  Mo.,  297.  In  pleading  a  privilege  to  himself 
as  copyholder,  he  should  plead  it  in  him  who  has  the 
freehold,  at  least.  Ib.,  cites  R.  Yelv.,  191.  But  it  is 
sufficient  that  the  plea  be  as  general  as  the  informa- 
tion :  as  if  a  quo  uxirranto  be  for  using  a  market, 
toll,  &c.,  it  is  sufficient  to  make  title  to  the  market, 
toll,  &c..  without  saying  how  much  the  toll  was.  Ib., 
cites  Palm.,  81.  If  he  claim  a  franchise  as  append- 
ant  to  a  manor  which  came  to  the  King  by  the  at- 
tainder of  B.,  and  afterwards  was  granted  to  him, 
it  is  sufficient  to  say  that  B.,fuit  debito  modo  attinc- 
tu8.  I  b.,  cites  3  Leon.,  72,  semb.  So  if  he  claims 
franchises  by  prescription,  and  others  by  charter, 
he  mav  conclude  eo  warranto  utitur  generally  :  for 
it  shail  be  taken  distributively.  Ib.,  cites  R.  Mo.. 
398.  That  a  man  may  prescribe  tciierc  plafito,  but 
not  to  have  cognizance  of  pleas,  &c.,  and  as  to  the 
distinction  between  what  may  be-  prescribed  for. 
and  what  must  be  pleaded  by  way  of  grant,  see  1 
Salk.,  183-4,  Bull.  N.  P.,  212;  5  Co.,  109;  9  Co.,  24. 
Several  general  rules  relative  to  pleading  are  laid 
down  in  Sir  Edmund  Bacon's  case.  Latch.  45,  which 
was«7i«»  uxirrnnto;  but  as  they  are  equally  appli- 
cable to  other  cases,  they  are  found  in  the  books 
upon  pleadings  in  general.  And  see  also  the  various 
cases  collected  In  Keilw.,  from  137  to  158;  Cm.  Car.. 
311,  pi.  2;  Rex  v.  Knight,  4  T.  R..  419.  425:  Rex  v. 
Birch,  4  T.  R.,  «08  ;  Rex  v.  Clarke,  2  Kast,  75 ;  Rex 
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v.  Mein,  4  T.  R.,  480,  for  cases  of  and  pleadings  in 
quo  warranto,  relative  to  various  corporate  titles. 

.Replication  and  Demurrer.  After  plea,  the  Atty- 
Gen.  demurs  or  replies,  and  the  subseQuent  pro- 
ceedings are  in  the  same  manner  as  in  civil  actions. 
2  Kyd  on  Corp.,  406.  Where  several  things  are  nec- 
essary to  constitute  a  complete  title  in  the  defend- 
ant, the  Crown  may  take  issue  on  each,  and  if  any 
one  of  the  issues,  on  a  fact  material  to  the  title,  be 
found  against  the  defendant,  there  shall  be  judg- 
ment of  ouster,  and  the  defendant  shall  pay  the  costs 
on  all  the  issues.  Bac.  Abr.,  Informations,  D,  cites 
Rex  v.  Hearle,  1  Str.,  627;  2Ld.  Raym.,  1447  ;  Rex  v. 
Downes,  1  T.  R.,  453.  The  replication  should  not 
take  issue  on  the  general  traverse,  without  this, 
119*]  *that  he  usurped,  &c.,"  but  should  be  to  the 
special  matter,  that  the  defendant  may  know  how 
to  apply  his  defense.  lit.,  cites  Rex  v.  Blagden, 
Qilb.,  145.  The  court  will  not  interfere  summarily 
to  set  aside  a  replication  because  it  goes  to  a  point 
not  insisted  on  in  the  information.  Rex  v.  Brown, 
4  T.  R.,  276. 

For  English  forms  of  replications  denying  cus- 
toms, usages,  &c.,  see  6  Went.  Plead.,  28  to  242,  at  dif- 
ferent intervals.  For  demurrers.  Id.,  113, 106,  62, 52. 
152,  &c.  Also,  People  v.  Utica  Ins.  Co.,  15  Johns., 
365.  Whether  the  prosecutor  can  demur  to  part  of 
the  plea  and  reply  to  the  rest,  qucere.  Rex  v.  Gine- 
ver,  6  T.  R.,  733,  note.  Semb.,  he  may  demur  to  the 
whole  and  plead  to  particular  parts.  Ib.  Form  of 
replication  in  N.  J.,  State  v.  Foster,  2  Halst.,  101. 

Rejoinder  and  joinder  in  demurrer.    For  forms  of 

rejoinder  see  6  Went.  Plead.,  58,  &c.;  of  joinder  in 

demurrer.    People  v.  Utica  Ins.  Co.,  15  Johns.,  365 ; 

6  Went.  Plead.,  114,  62,  52, 152,  &c.    Rejoinder  in  N. 

•  J.,  State  v.  Foster,  2  Halst.,  103. 

Surrejoinder.  For  the  form  of  this  see  6  Went. 
Plead.,  58. 

Rules  to  plead,  reply,  &c.  These  are  of  course,  and 
the  same  as  in  ordinary  proceedings.  People  v. 
Clark,  ante,  95.  In  England  they  have  rules  to  plead 
peculiar  to  this  and  like  informations,  grounded  on 
the  practice  of  the  crown  office.  But  they  are  rules 
of  course.  The  practice  there  is  fully  exhibited  in 
Rex  v.  Ginever,  6  T.  R.,  594,  and  the  notes  there. 

Suggestion  that  sheriff  is  interested  andlproj/er  that 
distrinjr as  may  be  directed  to  a  coroner.  6  Went.  PL, 
106-7. 

Of  amending  the  pleadings,  and  other  proceedings. 
These  are  the  same  as  in  ordinary  actions ;  rules  of 
course  may  be  entered  for  this  purpose,  in  the  same 
manner.  People  v.  Clark,  ante,  95.  And  amend- 
ments on  special  motion  appear  to  have  always 
stood  on  the  same  footing  as  in  other  actions.  Com. 
Dig.,  Quo  Warranto,  C,  4:  Sid.,  54;  Rex  v.  Blatch- 
ford,  4  Burr.,  2147.  Indeed,  there  is  a  greater  reason 
for  allowing  the  defendant  to  amend  his  plea,  or 
withdraw  and  substitute  another,  as  he  cannot 
plead  double ;  and  this  matter  was  so  considered  in 
Rex  v.  Blatchford,  4  Burr.,  2147,  where  the  defend- 
ant was  allowed  to  withdraw  his  plea  and  plead  de 
novo  just  before  the  trial,  upon  payment  of  costs, 
pleading  within  a  week,  and  taking  short  notice  of 
trial,  with  liberty  for  the  prosecutor  to  reply  de 
novo,  and  this  was  done  without  affidavit  of  any 
particular  circumstances,  or  any  particular  reasons 
given  for  the  amendment.  See  opinion  of  Ld.  Mans- 
field on  that  motion,  Id.,  2148.  The  Atty-Gen.  was 
allowed  to  amend  the  information  by  adding  a  new 
count,  on  motion.  People  v.  Clark,  ante,  95.  The 
Statute  of  Amendments  and  Jeofails  are  extended 
to  all  the  proceedings  on  informations  in  nature  of 
a  QUO  warranto.  1  R.  L..  117, 121.  sec.  10. 

Trial  and  evidence.  The  practice  and  rules  rela- 
tive to  these  are  generally  the  same  as  in  ordinary 
cases.  What  is  peculiar  as  to  evidence  arises  most- 
ly out  of  the  law  touching  the  old  British  cor- 
porations, and  has  little  application  here.  Buller 
in  his  Treatise  of  Ntet  Prius,  211, 12. 13,  has  collected 
a  few  cases  of  this  kind,  only  three  of  which,  from 
120*]  4  Co.,  78;  Comb.,  316,  and  *1  Salk.,  168,  prop- 
erly come  under  the  head  of  evidence.  The  others 
more  properly  belong  to  a  treatise  on  corporations. 
Other  cases  of  evidence,  peculiar  to  this  proceeding, 
are  Rex  v.  Hebden,  2  Str.,  1109 ;  and  see  Andr.,  389 ; 
Rex  v.  Grimes,  5  Burr.,  2598,  2601 ;  Rex  v.  Spearing, 

1  T.  R.,  4  n. ;   Cowp.,  503,  507 ;    Rex  v.  Mein,  3  T.  R., 
596 ;  4  T.  R.,  480 ;  Rex  v.  Robins,  2  Str.,  1069  :  Cowp., 
502 :  Doug.,  374. 

There  is  now  no  doubt  that  a  new  trial  may  be 
granted,  be  the  verdict  for  the  people  or  defendant. 

2  Kyd  on  Corp.,  445 ;   and  vide  Rex  v.  Bennet,  1  Str., 
101 ;  Rex  v.  Corporation  of  Brecknock,  8  Mod.,  201 : 
Hex  v.  Francis,  2  T.  R.,  484 ;  3  Wood.  Lect.,  355.   But 
a  new  trial  will  not  be  granted  for  misdirection, 
where  it  appears  that  the  term  of  office,  in  the  de- 
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|  f endant,  respecting  which ,  the  information  was- 
flled,  has  expired,  and  a  new  annual  election  of  offi- 
cers made.  State  v.  Tudor,  5  Day  Cas.  in  Er.,  329. 
Where  the  issue  in  on  the  legality  of  the  election,, 
evidence  may  be  given  of  conversations  and  trans- 
actions previous  to  the  election,  if  they  were  con- 
nected with,  and  might  have  an  influence  on  it., 
though  no  previous  notice  thereof  has  been  given. 
Commonwealth  v.  Welper,  3  Serg.  &  R.,  29.  The 
place  where  the  process  should  be  returned  and  trial 
held,  see  Commonwealth  v.  Srnead,  11  Mass.,  74.  Mo- 
tion for  a  new  trial  for  variance  between  Dleading 
and  proof,  &c..  Rex  v.  Rowland,  3  B.  &  A.,  130.  The 
court  will  order  a  change  of  venue  on  the  ground 
of  local  prejudice.  Rex  v.  Emery,  1  T.  R..  363,  &c.: 
3  Wood.  Lect.,  341.  And  the  court  may,  in  its  dis- 
cretion, order  a  trial  at  bar.  The  King  v.  Emery,  1 
T.  R..  363. 

Bui  of  exceptions.  For  this  a  form  is  given  in  6 
Went.  Plead.,  130,  133. 

Postea.    For  a  form  of  this,  see  6  Went.  Plead.,  240. 

Repleader.  Where  the  defendant  pleads  a  bad  title, 
which  results  in  an  immaterial  issue,  and  a  verdict 
for  him,  the  rule,  as  to  awarding  a  repleader,  is  the 
same  as  in  ordinary  actions.  1  Str.,  394,  397,  cited  1 
Burr.,  302,  305. 

The  judgment.  This  seems  to  be  the  same,  and. 
subject  to  the  same  varieties,  at  common  law,  as  on 
the  writ  of  quo  warranto.  2  Kyd  on  Corp.,  406. 

If  the  defendant's  plea  be  confessed,  the  judg- 
ment is  to  allow  the  franchises.  Com.  Dig.,  Quo 
Warranto,  C,  6,  cites  Co.  Ent.,  535  b,  537  a,  549,  564. 
But  a  confession  by  the  Atty-Gen.  does  not  bind 
the  King  where  the  matter  is  not  private,  but  con- 
cerns the  public.  1  b.,  cites  1  Roll.,  *112.  So  a  [*121 
confession  by  the  Atty-Gen.,  if  it  be  not  after  the 
plea  upon  record,  does  not  bind  the  King.  I  b.  cites 
Sav.,  19,  Semb.  So  a  confession  by  the  Atty-Gen .. 
does  not  conclude  the  King  or  the  court,  in  a  point 
of  law,  but  only  as  to  the  fact  ( Ib.,  cites  2  Bulstr., 
296) ;  as  to  which  a  judgment  is  conclusive  against 
the  King  (Hardr.,  129),  and  generally  on  a  judgment 
against  the  King  in  this  proceeding,  he  is  forever 
bound.  1  Roll.,  112. 

On  disclaimer,  by  the  defendant,  the  Atty-Gen_ 
prays  "that  whereas  the  said  —  — ,  by  his  plea* 
has  disavowed  and  disclaimed  all  and  singular  the 
liberties,  &c.,  above  specified,  judgment  may  be 
given  for  the  King,  and  that  the  said  —  — ,  with 
the  said  liberties  and  franchises,  or  any  of  them, 
may  no  way  intermeddle,  but  may  hereafter  be  al- 
together excluded  from  the  same."  and  judgment  is- 
accordingly  given  in  that  form.  2  Kyd  on  Corp., 
407 ;  Co.  Ent.,  27  b. 

With  respect  to  the  form  of  the  judgment  for  the 
King,  at  common  law,  there  are  several  nice  distinc- 
tions, and  considerable  dispute  in  the  books;  as 
whether  it  should  be  of  seizure,  ouster,  or  mixed  of 
both  ;  and  whether  it  should  be  of  capias  pro  fine,  or 
quod  sit  in  misericord-la,  &c.,  but,  to  all  practical 
purposes,  these  distinctions  are,  I  conceive,  abol- 
ished by  the  Statute  of  this  State  (1  R.  L.,  108,  sec.  5),. 
which  declares  the  form  of  the  judgment  for  the 
people.  As  the  curious  reader  may,  however,  de- 
sire to  look  into  the  common  law  cases  on  this  head, 
he  will  find  them  fully  collected  and  briefly  stated 
in  2  Kyd  on  Corp.,  407  to  409.  There  cannot  be  judg- 
ment against  a  corporation,  but  in  their  politic  ca- 
pacity. 4  Mod.,  58. 

Judgment  is  for  costs  against  the  relator  or  de- 
fendant, according  to  the  event  of  the  suit.  1  R.  L.,. 
108-9,  sec.  5. 

Where  several  things  are  necessary  to  constitute 
a  complete  title  in  the  defendant,  the  Atty-Gen.  may 
take  issue  on  each ;  and  if  any  one  of  the  issues  on  a 
fact  material  to  the  title  be  found  against  the  de- 
fendant, judgment  of  ouster  shall  be  given  against 
him.  As  where  being  elected  and  sworn  are  both 
necessary  to  the  title,  and  the  jury  find  against  the 
being  sworn,  and  for  the  election.  Rex  v.  Hearle,  1 
Str.,  582,  625,  627  ;  2  Ld.  Haym..  1447.  This  is  affirmed 
on  error,  and  is  recognized  in  Rex  v-  Reeks,  2  Ld. 
Raym.,  1447 ;  and  see,  also,  Rex  v.  Latham,  3  Burr., 
1485, 1487,  per  Ld.  Mansfield,  at  the  last  page.  It  is 
said  in  the  2  Lill.  Prac.  Reg.,  509,  C,  that  if  several 
privileges  are  granted  in  a  charter,  and  there  is  a 
forfeiture  of  the  charter,  for  an  abuser  of  one  of 
the  privileges,  and  a  quo  warranto  is  brought,  and 
judgment  upon  it,  this  is  a  forfeiture  of  the  whole 
charter. 

Upon  information  in  nature  of  a  quo  warranto 
against  one  for  claiming  the  office  of  alderman,  if  he 
disclaim,  and  judgment  of  ouster  be  given  against 
him,  he  is  concluded  from  showing  to  a  second  in- 
formation for  exercising  the  same  office,  that  he 
was  duly  elected  before  such  first  information  and 
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judgement  of  ouster,  and  that  he  was  afterwards 
sworn  in  by  virtue  of  a  peremptory  mandamus. 
But,  semble,  if  the  election  to  the  office  were  good, 
and  only  the  first  swearing  in  irregular,  the  first 
judgment  should  not  have  been  an  absolute  judg- 
ment of  ouster ;  but  either  a  judgment  of  capiatur 
pro  fine  only,  for  the  temporary  usurpation,  or  a 
122*]  judgment  *qu(rusque,  &c.  Kingfv.  Clarke,  2 
East,  75,  and  see  2  Str.,  952.  If  judgment  be  against 
the  principal  franchise,  all  incidental  and  subordi- 
nate franchises  are  also  gone.  Palm.,  82.  The  judg- 
ment in  a  quo  warranto  is  final ;  for  it  is  in  nature 
of  a  writ  of  right.  1  Sid.,  86.  A  judgment  quod  capi- 
antur  amounts  to  the  same  thing  as  a  judgment  quod 
capiuntur  in  the  indicative  mood,  like  the  judgment 
in  debt  quod  recuperet,  which  is  the  same  with  quod 
recuperat  (said  arquendo,  in  Sir  James  Smith's  case. 
Garth.,  218,  as  appears  by  the  following  entries  and 
cases :  Radt.  Ent.,  54 ;  Co.  Ent.,  538,  559 ;  9  Rep.,  98 ; 
15  ed.,  4,  7 ;  Ryley,  277 ;  Maynard's  ed..  2,  16,  24). 
What  judgment  may  be  given  in  Mass.,  see  Com- 
monwealth v.  U.  F.  M.  I.  Co.  of  Newburyport,  5 
Mass.,  230.  and  Commonwealth  v.  Fowler,  11  Id., 
339. 

For  forms  of  judgment,  see  6  Went.  Plead.,  13. 89, 
161,  and  242.  The  form  of  the  judgment  in  Mass,  is 
given  at  length  in  Commonwealth  v.  Fowler,  ll 
Mass.,  339,  as  drawn  up  under  the  direction  of  the 
court. 

Judgment  rolls  complete.  6  Went.  Plead.,  234  to 
242,  contains  the  roll  from  the  placita  to  the  judg- 
ment. So  Id.,  153  to  161. 

Costs.  In  England  costs  are  not  given  against  the 
defendant,  except  where  the  information  relates  to 
a  corporate  office ;  but  this  is  upon  the  particular 
wording  of  the  Statute  9  Anne,  ch.  20,  which  is 
clearly  not  so  broad  as  the  N.  Y.  Statute.  Rex  v. 
Wallis,  5  T.  R.,  375.  The  court  will  not  stay  proceed- 
ings until  the  prosecutor  give  security  for  costs,  on 
the  ground  that  the  relator  is  in  insolvent  circum- 
stances, where  it  appears  that  he  is  a  corporator, 
and  no  fraud  is  suggested.  Rex  v.  Wynne,  2  Maule 
&  S.,  346.  The  Statute  9  Anne,  ch.  20,  had  not  (in 
1817)  been  re-enacted  in  Pa.,  and  it  was  therefore 
held,  in  Commonwealth  v.  Woelper,  3  Serg.  &  R.,  52. 
that  neither  party  could  recover  costs,  the  informa- 
tion being  at  common  law. 

Execution.  If  judgment  be  for  the  people,  the 
regular  course  is,  to  issue  a  writ  of  seizure  to  the 
sheriff,  which,  after  reciting  the  proceedings,  com- 
mands him  to  seize  the  liberties  into  the  people's 
hands  (vide2  Kyd  on  Corp.,  410,  cites  Co.  Ent.,  539  b); 
and  thereon  the  sheriff  shall  return  a  seizure,  Co. 
Ent.,  540  ft.  But  this  writ,  in  point  of  fact,  has  not 
always  issued.  2  Kyd  on  Corp.,  410.  The  usual  proc- 
ess by  fi.  fa.  or  ca.  sa.  goes  for  the  costs,  either 
against  the  relator  or  defendant,  according  to  the 
event.  1  R.  L.,  108, 109,  sec.  6. 

Writ  of  error.  For  the  form  of  this  writ,  see  6 
Went.  Plead.,  153.  This  is  a  writ  of  Error  from  the 
the  K.  B.  to  Parliament. 

.Return  thereto.    Same  book,  153. 

By  an  Act  passed  Apr.  21, 1825  (since  writing  the 
above),  one  of  the  justices  of  the  Supreme  Court 
may,  in  vacation,  grant  leave  to  file  an  information 
in  nature  of  a  quo  warranto  against  any  corpora- 
tion, on  notice  or  otherwise  in  his  discretion  ;  on 
tiling  which,  the  Atty-Gen.  may  issue  process.  On 
this  process  being  returned  duly  served,  the  clerk 
may  enter  the  defendant's  appearance ;  whereupon, 
the  proceedings  against  them  shall  be  the  same  as 
in  the  case  of  private  persons.  When  an  issue  of 
fact  is  joined.the  cause  sbail  be  entitled  to  a  prefer- 
183*]  ence  at  the  circuit :  *and  on  its  coming  be- 
fore the  Supreme  Court,  on  demurrer,  special  ver- 
dict, bill  of  exceptions,  demurrer  to  evidence,  or 
case,  it  shall  be  preferred,  so  that  it  may  be  argued 
and  determined  at  the  term  for  which  it  shall  be 
noticed. 

The  Supreme  Court,  on  the  application  of  any 
person  or  persons,  natural  or  corporal  e,  who  may 
t>e  aggrieved  by,  or  complain  of  any  election,  or  any 
proeet-dings,  act  or  matter,  in  or  touching  the  same, 
on  notice,  shall  proceed  in  a  summary  way  to  hear 
the  affidavits,  proofs  and  allegations  of  the  parties, 
or  otherwise  inquire  into  the  matter  or  cause  of 
complaint :  and  thereupon  establish  the  election  so 
complained  of,  or  order  a  new  election,  or  make 
such  order  and  give  such  relief,  in  the  premises,  as 
right  and  Justice  may  appear  to  require;  and  may 
order  an  issue  or  issues  to  try  the  rights  of  the  par- 
ties  to  the  office,  offices  or  franchise  in  question,  or 
may  give  leave  to  the  Atty-Oen.  to  exhibit  an  infor- 
mation or  informations  in  nature  of  a  quo  irarranfo, 
pursuant  to  the  act  for  rendering  the  proceedings 
upon  writs  of  mandamuH,  and  informations  in  the 
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nature  of  a  quo  warranto,  more  speedy  and  effect- 
ual, passed  Feb.  6, 1788. 

In  case  any  such  issue  shall  be  ordered,  or  any 
such  information  be  permitted  to  be  filed,  it  shall 
be  lawful  for  the  court  to  make  such  further  order, 
for  prescribing  and  limiting  the  times  for  the  re- 
spective parties  to  plead  and  proceed  therein,  and 
for  giving  preference  to  any  issue,  to  be  made  up 
or  joined  therein,  and  for  expediting  the  ulterior 
proceedings,  if  any,  so  as  to  cause  the  same  to  be 
proceeded  upon.and  a  final  determination  thereon  to 
be  had,  with  the  best  and  most  convenient  speed  that 
may  be ;  and  the  court  shall  cause  the  same  to  be 
expedited  by  all  such  ways  and  means,  as  a  due  re- 
gard to  the  ends  of  justice  will  admit,  and  the  case 
may  require. 

On  information  by  the  Atty-Gen.  against  a  cor- 
poration, or  any  person  or  persons  claiming  to  be  a 
corporation,  or  to  be  officers  of  a  corporation,  if 
judgment  shall  finally  pass  against  the  defendants, 
full  Supreme  Court  costs  shall  be  awarded,  to  be 
collected  by  execution  or  attachment. 

As  this  Act  relates  merely  to  the  mode  of  pro- 
ceeding against  corporations  or  corporate  offices, 
the  ancient  practice,  it  will  be  perceived,  must  still 
be  resorted  to  in  all  other  cases. 
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Action  on  Bond  from  which  Seals  had  been  Torn 
— Practice. 

The  plaintiff's  attorney  in  declaring  on  a  bond 
from  which  the  seals  had  been  torn  by  mistake,  in- 
adverently  made  profert  and  gave  oyer,  and  went 
to  trial,  on  now  estfactum,  where  the  objection  was 
taken,  for  the  variance ;  but  the  circuit  judge  re- 
served the  point,  and  the  verdict  being  for  the 
plaintiff,  this  with  other  points  was  put  into  a  case 
with  a  view  to  move  for  a  new  trial ;  and,  on  mo- 
tion, before  the  case  was  argued,  it  not  appearing 
that  the  defendant  had  been  misled  by  the  form  of 
declaring,  the  plaintiff  was  allowed  to  amend,  by 
adapting  his  declaration  to  the  fact. 

Citation-18  Johns.,  510, 512. 

DEBT  on  bond,  from  which  the  seals  had 
been  torn  off  by  mistake.  The  plaintiff's 
bond  in  the  declaration;  and  served  a  copy  of 
attorney  inadvertently  made  profert  of  the 
the  bond  on  the  defendant's  attorney,  thus  treat- 
ing it  as  a  perfect  bond ;  and  he  went  to  trial  on 
the  plea  of  non  entfactum.  At  the  trial,  before 
Judge  Walworth,  at  the  last  Montgomery  Cir- 
cuit, the  defendant's  counsel  objected  that  the 
bond  being  without  the  original  seals  was  not 
evidence  under  the  declaration;  that  the  plaint- 
iff, instead  of  making  profert,  should  have  ex- 
cused himself  from  doing  this,  upon  the  cir- 
cumstances, and  have  shown  the  excuse  by  the 
declaration.  The  judge  refused  to  nonsuit  the 
plaintiff  on  the  ground  that  the  profert  wax 
mere  matter  of  form,  and  might  be  amended 
on  application  to  the  Supreme  Court ;  and  he 
permitted  the  plaintiff  to  show  in  evidence  how 
the  seal  was  torn  off.  This  being  done,  a  ver- 
dict was  found  for  the  plaintiff.  The  defend- 
ant made  a  case  containing  this  and  other  points, 
upon  which  he  purposed  to  move  for  a  new 
trial. 

J/r.  M.  T.  Reynold*,  for  the  plaintiff,  now 
moved  to  amend,  by  adapting  the  declaration 
to  the  case  made  in  evidence ;  and  he  relied 
mainly  on  Sargent  v.  Dennixon,  2  Cow.,  515. 

Mr.  A.  Coiikling,  contra,  said  this  was  Un- 
common case  of  a  mistake  in  the  form  of  de- 
claring. The  attorney  supposed  this  to  bf  the 
correct  mode.  The  objection  was  taken  upon 
the  trial,  and  overruled  by  the  judge  upon  a 
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speculation  of  what  the  Supreme  Court  would 
do  upon  a  motion  to  amend.  A  case  is  made, 
and  it  is  a  very  clear  one  upon  this  point,  and 
presents  a  verdict,  in  other  respects,  not  only 
against  law,  but  against  evidence.  Take  the 
case  of  fraud,  and  no  scienter  alleged  in. declar- 
ing; yet  the  judge  admits  evidence  to  show  the 
scienter  upon  the  ground  which  he  took  here  ; 
would  the  court  allow  the  plaintiff's  attorney 
125*]  to  amend  ?  We  *have  no  objection  to 
the  amendment,  if  it  be  on  the  terms  of  giving 
iis  a  new  trial. 

SUTHERLAND,  J.  Suppose  this  the  only  point 
in  your  case,  upon  which  we  should  grant  you 
a  new  trial,  clearly  the  plaintiff  might  then 
move  to  amend,  before  going  down  to  a  second 
trial. 

Mr.  ConJding  cited  Paine  v.  Bustin,  1  Stark ., 
74,  which  he  said  was  in  point  against  the  mo- 
tion. 

Mr.  Reynolds,  in  reply,  said  it  was  not  proper 
here  to  speak  of  the  merits.  As  to  form,  he 
certainly  did  not  ask  the  court  to  go  so  far  as 
they  had  done  in  Sargent  v.  Dennison.  If  he 
had  averred  the  loss,  he  need  not  even  have 
given  a  copy  of  the  bond  ;  so  that  the  mistake 
was  a  benefit  to  the  defendant.  Giving  over 
entitled  him  to  a  copy,  and  he  had  it.  The 
whole  is  a  mere  quibble  about  form.  There  is 
no  pretense  of  the  defendant  being  misled.  To 
entitle  him  to  a  new  trial,  he  should  show  an 
injury;  not  a  possibility  of  one. 

SUTHERLAND,  J.  May  we  not  allow  you  the 
amendment  on  the  argument  of  the  case  ?  Will 
it  not  be  the  same  thing  to  you  if  allowed  then? 
The  proceedings  must  probably  be  stayed  till 
that  time. 

Mr.  Reynolds.  It  will  not  be  the  same  thing; 
because  the  parties  there  cannot  be  put  to  show, 
on  affidavit,  whether  the  defendant  was  misled 
by  the  omission.  We  may  there  hear  it  urged 
that  he  was  injured  ;  and  perhaps  this  will  be 
intended  in  the  absence  of  explanation.  We 
here  call  on  him  to  show  the  injury  ;  and  he 
has  a  chance  to  speak.  Besides,  if  we  amend, 
it  is  on  payment  of  costs  ;  and  they  will  go  on 
increasin'g,  to  the  argument  of  the  case. 

WOODWORTH,  J.  Here  could  not  possibly 
have  been  any  surprise  upon  the  defendant ; 
and  I  think  you  are  entitled  to  amend. 
126*]  *SAVAGE,  Ch.  J.,  was  also  inclined 
to  grant  the  amendment  without  further  exam- 
ination ;  but, 

Mr.  Conkling  expressing  himself  with  con- 
siderable confidence  that  the  court  would  find, 
on  looking  into  the  subject,  that  they  had  not 
yet  gone  so  far,  they  took  the  papers  and  de- 
layed deciding  the  motion  for  the  present ;  but 
at  another  day, 

The  Court  said  that  they  had  examined  the 
cases.  The  old  authorities  were  very  strict, 
but  had  been  entirely  disregarded  of  late.  They 
thought  that  not  only  the  case  cited  by  the 
plaintiff's  counsel  would  bear  out  this  amend- 
ment ;  but  the  rule  laid  down  in  Lyon  v.  Bur- 
tis,  18  Johns.,  510,  512,  would  fully  justify  it. 

Motion  granted.(a) 
Cited  In— 6  Cow.,  631 ;  20  Wend.,  670 :  10  Paige,  112. 

(o)  Vide.  2  Archb.  Pr.,  235-6. 
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THE  PRESIDENT,  &c.,   OP  THE  BANK 
OF  CHENANGO, 

v. 
ROOT  AND  KEELER. 

Attorney  Sued  with  Another — Practice — Joint 
Indorsers —  Whether  Notice  to  Both  Necessary 
to  Charge  Either. 

An  attorney,  sued  with  a  common  person,  is  not 
entitled  to  be  served  with  the  papers"  in  the  cause, 
if  he  {five  no  notice  of  defending. 

Whether  two  joint  indorsers  not  partners,  must 
both  have  notice  in  order  to  charge  either,  quaere. 

The  court  intimated  strongly  that  they  must,  but 
the  point  was  not  finally  decided. 

rPHE  defendant,  Root,  an  attorney  .being  sued 
-L  with  another  by  capias  the  plaintiff  had 
proceeded  to  judgment  against  him,  as  a  com- 
mon person,  by  filing  the  declaration,  and  af- 
fixing notices,  &c.,  in  the  clerk's  office,  &c. 
He  had  given  no  notice  of  appearance  to  the 
plaintiff's  attorney,  either  in  his  own  name,  or 
that  of  any  other  attorney,  nor  that  he  should 
defend  the  cause.  On  this  state  of  facts,  the 
defendant  had  given  notice  of  a  non-enumer- 
ated motion  to  set  aside  the  default  of  irregu- 
larity. The  affidavits  in  opposition  to  the  mo- 
tion gave  the  same  history,  and  went  on  to  de- 
tail other  particulars,  viz. :  that  the  action  was 
against  Root  and  Keeler  as  indorsers  of  a  prom- 
issory note  made  payable  to  them  jointly,  and 
indorsed  with  their  hands  and  names  respect- 
ively. Root  had  received  a  regular  notice  as 
indorser ;  but  Keeler  had  not ;  in  consequence 
of  which  a  verdict  had  been  found  for  him.  A 
rule  for  judgment  by  default,  &c.,  had  been 
entered  against  Root. 

*Mr.  Talcott,  Atty-Gen.,  moved  to  [*127 
set  aside  the  proceedings  for  irregularity. 

The  first  ground  he  took  was,  that  the 'papers 
should  have  been  served  on  Root  in  the  same 
manner  as  upon  an  attorney  retained  in  the 
cause,  and  hecited  Brown  v.  Childs,  17  Johns., 1. 

Mr.  J.  A.  Cottier,  contra,  said  the  rule  did  not 
apply  to  an  attorney  sued  with  others.  It  never 
prevailed  even  in  England, where  an  attorney's 
privilege  is  much  greater  than  here. 

SUTHERLAND,  J.  We  have  decided  to  the 
same  effect,  over  and  over  again. 

WOODWORTH,  /.  The  being  joined  with  com- 
mon person,  as  defendant  in  the  same  proc- 
ess, takes  away  the  attorney's  privilege.  This 
we  have  often  decided.  Gay  v.  Rogers,  3  Cow., 
368. 

Mr.  Talcott.  This  is  true  as  to  the  service  of 
the  writ ;  but  I  am  not  aware  that  the  rule  has 
been  extended  to  the  service  of  subsequent 
papers.  This  does  not  depend  on  the  common 
law,  but  on  the  practice  of  the  court. 

He  next  took  the  ground  that  here  could  be 
no  judgment  for  the  plaintiff,  upon  the  whole 
record.  The  contract  of  the  defendants  was 
joint ;  and  a  verdict  for  one  is  equivalent  to  a 
verdict  for  both.  The  note  was  payable  to 
them  jointly,  and  their  indorsement  was,  in  its 
very  nature,  joint.  The  plaintiff  must  suc- 
ceed against  all  or  none,  the  contract  being 
entire.  (Tidd  Pract.,  803-4,  and  the  cases  there 
cited.) 

Mr.  Cottier  said  this  point  could  not  be  raised 
on  a  non -enumerated  motion.  If  the  defend- 
ant relies  upon  the  proceedings  at  the  circuit, 
he  should  bring  up  the  matter  by  a  motion  in 
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arrest,  or  at  any  rate  wait  till  the  coming  in  of 
the  poslea.  But, 

Tfte  Court  said  that  they  would  hear  the 
motion  on  its  merits,  and  consider  of  the  pre- 
liminary point. 

128*]  *WOODWOBTH,  J.,  said  it  came  to 
the  simple  question,  whether  you  can  maintain 
an  action  against  one  of  two  joint  indorsers,  if 
notice  be  not  given  to  the  other. 

Mr.  Collier.  Root  cannot  complain  of  a  judg- 
ment against  him.  He  received  notice,  and 
was  duly  charged  as  indorser.  The  condition 
of  his  indorsement  was,  "give  me  notice." 

WOODWORTH,  J.     "Give  us  notice." 

Mr.  Collier.  I  put  the  case  of  a  second  in- 
dorser. He  cannot  complain  that  no  notice  was 
given  to  the  first. 

SUTHERLAND,  J.  Your  case  is  of  several  in- 
dorsements. Would  the  property  of  this  note 
have  passed  by  the  separate  indorsement  of 
either  Root  or  Keeler  ? 

Mr.  Cottier.     It  would  not. 

SUTHERLAND,  J.  Does  not  this  show  a  joint 
notice  necessary  ? 

Mr.  Cottier.   "I  think  not. 

WOODWORTH,  J.  Each  of  the  defendants 
stands  upon  the  joint  rights  of  both. 

SUTHERLAND,  J.  Like  joint  obligors  in  a 
bond.  If  one  be  discharged,  you  cannot  go 
against  the  other 

WOODWORTH,  J.  If  you  are  right,  then  you 
should  have  had  a  verdict  and  judgment 
against  Keeler.  The  notice  to  Root  would 
have  been  sufficient  for  both. 

The  Atty-Gen.  said  that  Carrick  v.  Vickery, 
2  Doug.,  653,  note,  had  been  overruled. 

At  another  day, 

The  Court  said  they  were  clear  that  the  de- 
fendant Root,  having  given  no  notice  that  he 
would  appear  and  defend  the  cause,  and  being 
joined  with  others,  might  be  treated  as  a  com- 
mon person.  As  to  the  other  branch  of  the 
1 29*]  motion,  they  *thought  it  true,  as  a  gen- 
eral proposition,  that  a  notice  to  one  of  two 
joint  indorsers,  they  not  being  partners,  would 
not  affect  the  other  ;  but  they  would  not  now 
decide  the  point.  The  facts  on  which  that  ob- 
jection was  grounded,  principally  came  out  in 
the  plaintiff's  affidavits,  who  was  probably  not 
anticipating  the  ground  now  taken  ;  and  there 
might  be  circumstances  to  take  the  case  out  of 
the  general  rule.  If  there  were  any  such  he 
should  have  a  fair  opportunity  to  show  them. 
Besides,  all  the  facts  appear  of  record,  and  the 
defendant  might,  and  perhaps  properly  should, 
have  brought  up  the  matter  by  way  of  motion 
in  arrest  of  judgment.  They  denied  the  mo- 
tion, but  without  costs. 

Motion  denied. 
Cited  ln-1  Wend.,  33. 


RAYMOND  t>.  MERCHANT. 

Writ  of  Error— Bail— Judgment  for  Co»t»  Only. 

The  Act  Concerning  Writs  of  Error  (1  R.  I,.,  143, 
*-c.  2).  which  r.-.|uir.-s  the  plaint  lit  In  error  to  give 
l>ail  fortho  debtor  damages  and  costs,  extends  to  a 
Judgment  for  the  defendant,  for  costs  only. 

Citations—]  B.  &  P.,  249;  I  Cow.,  15, 18, 21. 
C'OWEN  4. 


JUDGMENT  being  for  the  defendant  on  de- 
*J  murrer,  vide,  S.  C.,  3  Cow.,  147,  he  had 
taken  out  of  the  Register's  office  in  chancery, 
a  writ  of  error,  and  filed  it  with  the  clerk  of 
this  court,  but  had  not  put  in  bail  in  error. 
The  defendant  had,  therefore,  disregarded  the 
writ  of  error,  sued  out  a  fi.  fa.  which  had  been 
returned  nutta  bona,  and  now, 

Mr.  1.  Hamilton  moved  for  leave  to  prose- 
cute the  bond  which  the  plaintiff  had  given 
with  sureties  to  pay  the  defendant's  costs,  the 
plaintiff  being  a  non-resident  of  the  State.  He 
said  that,  as  no  bail  had  been  put  in,  the  writ 
of  error  did  not  interrupt'  his  proceedings,  to 
collect^the  judgment,  in  any  way. 

Mr.  8.  A.  Foot,  contra,  moved  to  set  aside 
the  fi.  fa.  for  irregularity.  He  said  that  at 
common  law,  the  writ  of  error  was,  in  itself,  a 
stay  of  proceedings  ;  and  operated  as  a  super- 
sedeas  to  the  execution  at  any  time  before  it 
was  executed.  *But  being  frequently  [*13O 
brought  for  the  mere  purpose  of  delay,  the 
Statute  (1  R.  L.,  143,  sec.  2)  was  passed,  pro- 
viding that  no  execution,  in  any  personal  ac- 
tion, should  be  a  stay  unless  the  plaintiff  in 
j  error  gave  bail.  Although  this  section  is  gen  - 
eral,  that  execution  shall  not  be  stayed  in  any 
personal  action,  yet  when  the  same  section 
comes  to  speak  of  the  terms  in  which  the  bail 
is  to  be  given,  it  is  evident  that  it  can  apply  to 
cases  only  in  which  judgment  is  for  the  plaint- 
iff in  the  court  below.  The  condition  of  the 
recognizance  is,  to  prosecute  the  writ  of  error 
to  effect ;  "  and  also  to  pay  and  satisfy,  if  such 
judgment  shall  be  affirmed,  the  debt  or  dam- 
ages and  costs,  to  be  adjudged  upon  such  judg- 
ment, and  all  costs  and  damages  to  be  awarded 
for  the  delay  of  execution."  The  Statute  then 
goes  on,  in  a  distinct  section  (sec.  3),  to  provide 
for  error  in  dower  and  ejectment.  As  to  these 
cases,  the  introductory  part  of  the  section  is 
equally  general,  and  would  seem  to  require 
bail  in  all  cases,  be  the  judgment  for  or  against 
the  plaintiff ;  but  when  it  comes  to  speak  of 
the  recognizance  of  bail,  we  find  it  conditioned 
to  pay  costs  and  damages  ;  and  in  order  to  as- 
certain these  damages,  the  court  are  to  award 
a  writ  of  inquiry.  So  it  is  evident  that  both 
these  sections  can  apply  only  to  writs  of  error, 
brought  to  reverse  judgments  for  the  plaintiff. 
They  are  unqualified  that  a  recognizance  must 
be  given  in  language  which  would  be  inap- 
plicable to  a  judgment  for  the  defendant.  In 
personal  actions,  the  object  was  to  prevent  de- 
lay in  collecting  the  debt  or  damages — in  dower 
and  ejectment,  to  avoid  delay  in  obtaining  pos- 
session of  the  thing  in  dispute.  The  Legisla- 
ture never  counted  the  delay  anything  as  to  a 
mere  bill  of  costs  ;  and  the  same  view  seems  to 
be  taken  of  the  subject  by  the  books  of  prac- 
tice. They  have  not  give'n  directions  for  a  re- 
cognizance of  bail,  where  mere  costs  are  con- 
cerned. Though  the  sections  in  question  set 
out  with  general  words,  these  are  clearly  re- 
strained, not  only  by  the  terms  in  which  the 
recognizance  is  required  to  be  given,  but  by  tin- 
nature  of  the  subject  and  the  evil  to  be  avoided. 
I  find  no  trace  of  any  proceeding  to  give  bail 
in  a  case  like  this,  either  in  the  English  or 
American  books. 

*Mr.  Hamilton,  in  reply.  All  the  [*131 
reasoning  upon  the  other  side  is  confined  to  a 
mere  criticism  upon  the  terms  of  the  reoogni- 
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zance.  The  words  of  the  Statute  are  admitted 
to  be  general  and  peremptory,  clearly  embrac- 
ing this  case.  The  whole  should  be  taken  to- 
gether, and  all  the  court  have  to  do  is  to  con- 
strue the  words  "  debt  or  damages  and  costs" 
disjunctively,  as  to  the  costs,  when  the  judg- 
ment is  for  these  only  ;  and  the  Statute  has  its 
full  effect.  The  first  part  of  the  section  should 
control.  The  mere  costs  of  a  defense  may  be 
larger  in  amount  than  the  debt  or  damages 
which  a  plaintiff  may  recover.  The  evil  of 
delay  is,  therefore,  the  same  in  both  cases,  and 
no  distinction  I  believe,  has  ever  been  made,  in 
practice,  by  the  pfofession.  But  the  word 
"damages  "  includes  "  costs,"  and  so  the  court 
have  frequently  holden.  Our  Statute  of  Dock- 
ets (1  R.  L.,  501,  sec.  3),  requires  the  clerk  to 
docket  all  judgments  for  debt  or  damages,  un- 
der which  the  practice  has  always  been  to 
docket  judgments  for  costs  only.  The  8th  sec- 
tion of  the  same  Statute  (1  R.  L.,  502)  contem- 
plates a  judgment  for  costs  being  so  perfected 
as  to  be  a  lien  on  lands.  The  two  sections  are 
considered  together,  with  the  intent  and  object 
of  the  Statute.  So  it  should  be  here.  That 
the  court  frequently  consider  costs  as  damages, 
is  a  familiar  proposition,  in  support  of  which 
no  case  need  be  adduced.  The  recognizance  is 
not  only  for  the  damages,  &c. ,  below,  but  for 
the  costs  on  error.  Is  a  party  to  be  deprived  of 
all  security  for  these  also? 

Cur.  adv.  vult. 

Curia.  We  find  no  decision  applicable  to 
this  question  ;  and  it  must,  therefore,  depend 
upon  the  meaning  of  the  Statute  to  be  gath- 
ered from  its  language  and  object.  Its  Ian 
guage  is  general,  and  embraces  writs  of  error 
which  are  prosecuted  upon  a  judgment  in  any 
personal  action.  It  is  supposed  that  the  con- 
dition which  the  Statute  requires  to  be  inserted 
in  the  recognizance,  that  the  plaintiff  in  error 
shall  pay  the  debt  or  damages  and  costs,  re- 
stricts its  meaning  to  those  cases  only  where 
the  judgment  upon  which  the  writ  of  error  is 
brought  shall  be  for  the  plaintiff  below;  or  at 
any  rate  for  something  besides  costs,  as  the 
wording  would  be  partially  inapplicable  to  a 
132*]  *judgment  for  costs  merely.  In  fixing 
the  form,  the  Legislature  probably  had  an  im- 
mediate eye  to  the  common  case  of  a  debt  or 
damages  and  costs  ;  but  their  intention,  as  in- 
dicated at  the  beginning  of  the  section,  cannot 
have  full  effect,  without  a  construction  which 
reaches  the  present  case.  There  certainly  can 
be  no  good  reason  why  bail  should  be  required 
where  nominal  damages  with  costs  are  given  ; 
and  yet  should  be  denied  for  costs  alone.  The 
latter  case  is  equally  within  the  mischief  in- 
tended to  be  remedied  ;  and  the  Act  should  be 
construed  liberally  with  a  view  to  suppress  the 
mischief.  Ablett  v.  Ellis,  1  Bos.  &P.,  249,  per 
Eyre,  Ch.  J.,  and  Buller,  J.,  ace. 

The  question,  however,  is  novel,  and  the  re- 
cognizance was  omitted  upon  the  belief  that  it 
was  not  necessary.  The  motion  of  the  plaint- 
iff is  to  set  aside  the./?,  fa.;  that  of  the  defend- 
ant, to  prosecute  the  security  heretofore  given. 
Strictly,  the  defendant's  motion  should  be 
granted  and  the  plaintiff's  denied  ;  but,  under 
the  circumstances  of  the  case,  the  plaintiff  may 
take  a  rule  that  both  motions  be  denied  on 
the  plaintiff's  filing,  within  20  days,  a  proper 


recognizance  to  prosecute  the  writ  of  error  ; 
and  on  payment  of  all  the  costs  of  both  mo- 
tions. If  the  costs  be  not  paid,  the  defendant 
may  enter  his  rule  to  prosecute. 

We  do  not  mean  by  this  indulgence  to  be 
understood  as  innovating  at  all  upon  the  ordi- 
nary rule,  limiting  the  time  of  putting  in  bail 
on  error.  Vide  Blunt  v.  Greenwood,  \  Cow.,  15, 
18,  21.  We  depart  from  it  in  this  instance, 
only  upon  the  peculiar 'circumstances  present- 
ed by  the  case. 

Rule  accordingly. 


*Ex  PARTE  STEVENS.       [*133 

Several  Judgment  Liens  on  Same  Land — Sale 
•of  Land  on  Execution  on  one  Judgment  for 
Less  than  Amount  of  Judgment,  Extinguishes 
Lien  of  that  Judgment — Subsequent  Sale  on 
Execution  on  Senior  Judgment — Junior  Judg- 
ment Creditors,  no  Right  to  Redeem  More  than 
Fifteen  Months  After  First  Sale— Who  En- 
titled to  Conveyance  from  Sheriff. 

A  sale  of  land  upon  a  judgment  and  execution, 
though  for  only  a  part  of  what  is  due  upon  the  judg- 
ment, with  the  lapse  of  fifteen  months  from  the  time 
of  sale,  and  a  conveyance  by  the  sheriff,  destroys  the 
lien  of  the  judgment,  even  for  the  balance  remain- 
ing due ;  and  the  judgment  creditor  for  the  balance 
cannot,  therefore,  redeem  the  land  from  a  purchaser 
under  a  senior  judgment,  within  the  Stat.,  sess.  43, 
ch.  184,  sec.  3. 

Such  a  sale  and  conveyance,  also,  destroys  the  lien 
of  all  junior  judgment  creditors ;  so  that  they  can- 
not redeem  from  a  purchaser  under  any  judgment 
older  than  the  one  upon  which  the  conveyance  is- 
made. 

Thus, where  M.  had  judgment.then  C.,and  then  S., 
all  against  F., which  bound  his  land:  C.  sold  the  land 
for  part  of  his  judgment;  then  M.  sold;  C.  waited  15 
months  from  his  (C.'s)  sale,  and  took  a  conveyance, 
and  then,  within  15  months  from  the  time  of  M.'s 
sale,  paid  M  his  bid,  &c.,  and  claimed  to  redeem  as 
creditor  for  his  (C.'s)  balance ;  and  S.,  also  in  proper 
time,  paid  M.'s  bid,  &c.,  and  claimed  to  redeem;  held, 
that  both  C.'s  lien  for  his  balance,  and  S.'slien  by 
judgment,  were  devested  by  the  sale  and  convey- 
ance on  C.'s  judgment ;  and  that  neither  could  re- 
deem. 

Citation— 8  Johns..  333. 

MR.  J.  R.  LAWRENCE  (Mr.   I.  Hamilton 
same  side)  moved  for  a  mandamus,  com- 
manding Jonas  Earll,  Jr.,  Esq.,  late  Sheriff  of 
the  County  of  Onondaga,  to  convey  certain 
premises  to  Robert  Stevens. 

The  facts  agreed  upon  by  the  counsel  for  the 
parties  interested  were  as  follows  :  Mar.  23, 
1822,  all  the  right  and  title  of  Henry  Field  to 
lot  No.  46,  in  Camillus,  Onondaga  Co.,  was 
sold  by  Hezekiah  L.  Granger, Esq.,  then  sher- 
iff of  that  county,  under  a  fi.  fa.  issued  on  a 
judgment  in  the  Supreme  Court,  in  favor  of 
George  Leitch,  deceased,  against  Field  and  one 
Brackett,  for  $1,843.54,  docketed  Oct.  20.  1819, 
and  bid  off  by  Nathan  Gorham  at  f  1,000,  of 
which  a  certificate  was  made  and  filed  pursu- 
ant to  the  statute.  Gorham  gave  his  note  for 
the  bid  to  Cumpston,  the  administrator  of 
Leitch,  payable  in  6  years,  with  interest.  Be- 
fore the  payment  of  the  note,  Cumpston  dis- 
covered that  Nathan  Munro  was  the  owner  of 
two  judgments  against  Field,  older  than 
Leitch's,  which  were  a  lien  on  the  premises 
sold  ;  and  Cumpston  deducted  the  amount  of 
these  judgments  from  the  note  (the  balance  of 
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which  was  paid  by  H.  &  J.  Dodge's  bond  and 
mortgage).  These  two  senior  judgments  were 
in  the  C.  P.  of  Onondaga  Co.  ;  one  in  favor  of 
the  trustees  of  the  town  of  Camillas  against 
Field  and  one  Clark,  for  $106.37,  docketed 
Nov.  25,  1817  ;  and  the  other  in  favor  of  An- 
thony Johnson  and  others  against  Field,  for 
$137.24,  docketed  Dec.  10, 1817.  July  3, 1823, 
Jonas  Earll,  Jr.,  late  Sheriff  of  the  County  of 
Onondaga,  under  two  writs  of  fi.  fa.  issued 
134*]  upon  these  judgments,  *sold  the  same 
premises  to  Nathan  Munro  for  $84.70,  being 
the  balance  due  on  both  judgments,  of  which 
he  was  the  assignee  and  owner,  and  of  which 
sale  a  certificate  was  given  according  to  the 
statute.  Sept.  6,  1823  (no  redemption  having 
been  made  upon  the  first  sale),  Gorham  took  a 
deed  from  Granger  as  sheriff  ;  and  Dec.  19, 
1823,  conveyed  the  premises  by  deed  of  quit- 
claim.to  H.  and  J.  Dodge,  for  the  consideration 
qf  the  sum  due  on  the  note  to  Cumpston,  de- 
ducting Munro's  bid  ;  and  the  Dodges  paid  the 
balance  due  on  the  note,  by  their  bond  and 
mortgage  upon  these  and  other  premises.  July 
24,  1824,  Cumpston,  the  administrator  of 
Lei  ten,  with  money  furnished  by  the  Dodges, 
and  for  their  sole  benefit,  paid  to  Munro  the 
amount  of  his  bid,  $84.70,  with  10  per  cent,  in- 
terest from  the  day  of  sale,  claiming  to  redeem 
as  a  judgment  creditor,  in  order  to  perfect  the 
title  of  the  Dodges ;  and  Oct.  2,  1824,  Robert 
Stevens,  as  assignee  of  another  judgment  in 
the  Onondaga  C.  P.,  in  favor  of  Jacob  Camp- 
bell against  Field,  docketed  Aug.  28,  1820,  paid 
to  Jonas  Earll,  Jr.,  the  sheriff  who  sold  to 
Munro,  the  amount  of  Munro's  bid,  with  10 
per  cent,  interest  from  the  day  of  sale,  which 
money  still  remains  in  the  hands  of  the  sher- 
iff, and  claimed  to  redeem  the  premises  from 
Munro  as  a  judgment  creditor  of  Field.  Earll, 
however,  refused  to  convey  to  any  person  un- 
less upon  the  order  of  the  Supreme  Court. 

It  was  agreed  by  the  counsel  that  a  manda- 
mus should  issue,  commanding  the  sheriff  to 
convey  to  such  of  the  claimants  as,  upon  the 
above  state  of  facts,  they  should  think  entitled. 

Messrs.  Lawrence  and  Hamilton,  for  Stevens, 
made  the  following  question  :  Can  a  plaintiff 
redeem  as  a  judgment  creditor,  after  having 
sold  the  land  which  he  seeks  to  redeem,  upon 
the  judgment  in  virtue  of  which  he  seeks  to 
redeem  ?  i.  e. ,  is  the  balance  of  the  judgment, 
over  the  amount  bid,  a  lien  on  tha  lands  sold, 
so  as  to  enable  the  plaintiff  to  redeem  ?  They 
contended  that  it  was  not  ;  and  if  so,  Cump- 
ston was  not  entitled  to  the  deed.  The  sale 
extinguished  all  further  lien  of  the  judgment 
upon  the  premises  sold  under  it.  To  this,  the 
1 35*]  *case  of  Hewson  v.  Daygert,  8  Johns. , 
383,  is  express.  The  court  say  that  the  sale  of 
land  on  the  first  installment  of  a  judgment,  ex- 
tinguished the  lien  of  the  judgment,  as  to  that 
land.  (Id.,  334.)  Having  no  lien,  there  is  an 
end  of  the  question  ;  for  without  this,  he  could 
not  redeem.  Ericin  v.  Schriver,  19  Johns.,  879; 
Marith  v.  Wendover,  8  Cow.,  69  ;  JIurd  \.Maqee, 
Id.,  35  ;  Ditkenson  v.  (riMand,  1  Cow.,  481. 
It  is  reasonable  that  this  should  be  as  we  con- 
tend ;  for  if  the  balance  still  remain  a  lien,  no 
one  would  be  safe  in  purchasing  at  a  sheriff's 
sale.  The  owner  could  sell  the  land  a  second 
time  ;  and  if  a  second,  then  as  many  times  as 
he  pleased,  on  repeated  balances,  till  his  judg 
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ment  was  satisfied,  though  the  property  might 
be  of  trifling  amount.  The  sale  to  Gorham 
was  subject  to  Munro's  judgments,  which  were 
deducted  when  he  came  to  pay  his  bid.  The 
sale  to  him  is,  therefore,  entitled  to  no  peculiar 
favor.  It  is  his  neglect  that  he  did  not  pay 
up  these  judgments  ;  or  he  might  have  re- 
deemed as  grantee,  within  the  year. 

No  attempt  being  made  by  Gorham  or  the 
Dodges  to  redeem  as  grantees  within  the  year, 
their  right  also  fails.  Van  Rensselaer  v.  Sher- 
iff of  Onondaga ,  1  Cow.,  443. 

Then  the  right  of  Cumpston,  Leith's  admin- 
istrator, being  out  of  the  way,  as  also  that  of 
the  grantees,  Stevens'  right  was  complete  ;  and 
the  sheriff  should  be  commanded  to  convey  to 
him. 

Messrs.  H.  F.  Mather  and  D.  Kellogg,  contra, 
contended  that  Cumpston's  lien  remained,  not- 
withstanding the  sale  upon  his  judgment.  At 
any  rate,  after  the  sale  to  him,  and  the  convey- 
ance in  pursuance  of  it,  all  the  lien  which 
Stevens  had  upon  his  judgment  was  taken 
away.  The  argument,  therefore,  that  without 
a  lien  no  one  can  redeem,  will,  at  least,  affect 
Cumpston  and  Stevens  equally.  And  if  Cump- 
ston's judgment  is  gone  for  the  purpose  of  lien, 
Munro  is  entitled  to  the  deed.  Stevens  does 
not  come  within  any  of  the  provisions  of  the 
statute.  Cumpston's  judgment  was  older  than 
his  ;  and  the  sale  and  conveyance  upon  it 
clearly  ousted  Stevens  of  all  lien.  Thus,  the 
rights  of  Cumpston  and  Stevens  both  fail. 

*WOODWORTH,  J.,  who  delivered  [*136 
the  opinion  of  the  court,  spoke  to  this  effect  : 

The  two  judgments  which  belong  to  Munro 
were  docketed  in  1817  ;  another,  belonging  to 
Cumpston,  was  docketed  in  1819,  and  another, 
belonging  to  Stevens,  in  1820;  all  being  against 
Field,  who  owned  the  premises  in  question  at 
the  time  of  docketing.  On  Cumpston's  judg- 
ment, the  sheriff  sold  these  premises  to  Gor- 
ham Mar.  23, 1822  ;  and  after  the  expiration  of 
]  the  15  months  executed  a  conveyance  (Sept.  6, 
1823).  The  bid  of  Gorham  not  amounting  to 
the  sum  due  on  Cumpston's  judgment,  he  still 
remained  a  judgment  creditor  of  Field.  July 
22,  1823,  before  the  deed  of  conveyance  was 
due  to  Gorham,  Munro  purchased  the  premises, 
!  upon  his  judgments,  and  took  a  certificate  of 
sale.  July  24,  1824,  Cumpston  claimed,  as 
judgment  creditor  for  his  balance,  to  redeem 
of  Munro,  and  paid  to  him  the  requisite  sum  ; 
and  Oct.  2,  1824,  Stevens,  claiming  to  redeem 
upon  his  judgment,  paid  the  proper  sum  to  the 
sheriff,  for  Munro's  use.  This  offer  of  Stevens 
to  redeem  was  after  the  15  months  from  Gor- 
ham's  purchase  had  elapsed,  but  within  15 
months  from  the  sale  to  Munro,  so  that  Stevens 
came  in  season  to  redeem  of  Munro,  provided 
his  judgment  was  a  lien  ;  and  Cumpston  was 
|  also  clearly  in  time,  if  his  balance  was  a  lien. 
Their  respective  rights  depend  entirely  upon 
this  question  of  lien.  If  they  show  no  right  of 
lien,  we  have  repeatedly  decided  that  they  can- 
not redeem,  however  meritorious  their  preten- 
tious may  be  in  other  respects. 

First,  then,  as  to  Cumpston.  His  lien  is 
clearly  gone.  His  judgment  was  once  a  lien, 
and  continued  so  for  15  months  after  the  sale 
to  Gorham  :  but  after  the  lapse  of  that  tiine.it 
ceased  to  be  so.  A  deed  was  executed  to  tin- 
purchaser,  who  took  all  the  right  which  a  salt* 
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und  conveyance  upon  the  judgment  could  give. 
This  right  was  complete  as  to  that  judgment ; 
and  took  from  it  all  lien.  In  principle,  it  is  the 
case  of  Hewson  v.  Daygert,  cited  by  the  coun- 
sel for  Stevens.  The  court  decided,  in  terms, 
that  after  a  sale  upon  the  first  installment  of 
the  judgment,  the  lien  of  the  other  installments 
was  gone.  Unless  this  were  so,  the  most  man- 
137*]  ifest  *in justice  to  the  purchaser  might 
intervene.  Both  upon  principle  and  authority, 
we  are  bound  to  hold  that  Cumpston's  balance 
was  not  a  lien,  when  he  made  the  effort  to  re- 
deem. 

Then  had  Stevens  a  right  to  redeem  ?  He 
comes  as  a  junior  judgment  creditor ;  his 
judgment  was  a  lien  when  the  sale  was  made 
to  Gorham  ;  but  he  neglected  to  redeem.  The 
15  months  elapsed  after  Gorham's  purchase 
upon  a  judgment  senior  to  Stevens'.  A  per- 
fect title  passed  to  Gorham,  by  which  all 
junior  liens  were  subverted.  Stevens  should 
have  redeemed  of  Gorham.  Not  having  done 
so,  he  is  concluded.  His  lien  is  gone,  and  was 
so  when  he  came  to  redeem  of  Munro. 

But  Cumpston  paid  the  money  directly  to 
Munro.  Whether  his  acceptance  of  the  amount 
gives  Cumpston  an  equitable  right,  it  is  not 
necessary  to  decide.  The  remedy  upon  this 
ground,  if  any,  belongs  to  another  forum. 

Neither  Cumpston  nor  Stevens  are  entitled 
to  a  conveyance.  We  think  the  sheriff  should 
convey  to  Munro. 

Rule  accordingly. 

Cited  in— 5  Hill,  229 ;  1  Den..  635  (n.) ;  4  Den.,  139  ' 
1  Barb.,  388,  578 ;  3  Barb.,  72 ;  4  Barb.,  128 ;  29  Mich., 
139. 


Ex  PARTE  THE  OVERSEERS  OF  THE 
POOR  OF  THE  TOWN  OF  GATES,  in 
the  County  of  MONROE. 

Pauper —  When  County  Chargeable  with  Main- 
tenance of. 

The  county  cannot  be  charged  with  the  mainte- 
nance of  a  pauper,  under  the  25th  section  of  the  Act 
for  the  Relief  and  Settlement  of  the  Poor  (1  R.  L., 
279),  without  a  previous  adjudication  by  two  jus- 
tices, pursuant  to  the  7th  section  of  the  same  Act, 
that  the  pauper  has  no  settlement  in  this  State. 

Citations— 1  R.  L.,  280,  284, 287,  sees.  7, 16,  25 ;  Stat., 
sess.  40,  ch.  177,  sec.  3 ;  7  Johns.,  89 ;  1  Cow.,  205 ;  8 
Johns.,  323. 

AT  a  previous  term  a  rule  had  been  obtained 
to  show  cause  why  a  mandamus  should 
not  issue  to  the  Supervisors  of  the  County  of 
Monroe,  commanding  them  to  audit  and  allow 
to  the  Overseers  of  the  Town  of  Gates,  in  that 
county,  the  expenses  which  they  had  paid 
towards  the  maintenance  of  certain  transient 
paupers  having  no  residence  in  this  State. 

On  showing  cause  it  appeared  that  the  ac- 
count being  presented  to  the  Board  of  Super- 
138*]  visors,  they  referred  the  matter  *to  a 
committee,  who  called  on  the  two  justices 
who  made  the  several  orders  of  maintenance 
upon  which  the  disbursements  claimed  by  the 
Overseers  had  been  incurred,  and  ascertained 
that  there  had  been  no  attempt  towards  an 
adjudication  concerning  the  last  legal  settle 
ment  of  any  of  the  paupers  by  two  justices, 
pursuant  to  the  7th  section  of  the  "  Act  for 
the  Relief  and  Settlement  of  the  Poor,"  passed 
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Apr.  8,  1813.  That  no  more  had  been  done, 
in  any  case,  than  for  the  single  magistrate  to 
whom  the  application  was  made,  and  before 
whom  the  pauper  had  been  brought,  to  exam- 
ine him  on  oath  concerning  his  last  place  of 
residence  or  settlement,  and  his  circumstances; 
that  in  several  cases  no  examination  whatever 
was  made,  on  oath,  as  to  the  settlement  or  cir- 
cumstances of  the  pauper ;  and  that  in  one 
case  the  justice  adjudged  the  pauper  to  have 
no  legal  settlement  in  this  State  from  the 
brogue  or  accent  of  his  tongue,  without  any 
further  examination. 

The  Board  rejected  the  accounts  on  two 
grounds:  1.  That  an  adjudication  by  two 
justices  was  necessary.  2.  That  if  not,  there 
should,  at  least,  be  an  examination  on  oath, 
by  the  single  magistrate,  which  there  had  not 
been  in  several  of  these  cases. 

Mr.  L  Sills.  The  counsel  for  the  Super- 
visors, on  showing  cause,  requested  the  court 
to  review  what  they  had  said  on  granting  an 
alternative  mandamus,  in  Ex  parte  Dow,  1 
Cow.,  205,  and  insisted  that,  although  in 
Adams  v.  Supervisors  of  Col.,  on  which  the 
court  in  Dow's  case  relied  as  authority,  no  ad- 
judication was  made  by  two  justices,  yet  the 
point  was  not  distinctly  raised  by  counsel,  nor 
was  this  circumstance  expressly  adverted  to 
by  the  court.  He  insisted  that  there  was  the 
same  reason  for  requiring  an  adjudication  of 
two  magistrates,  in  order  to  charge  the  county, 
under  the  25th  section  of  the  "Act  for  the 
Relief  and  Settlement  of  the  Poor"  (1  R.  L., 
287),  as  to  charge  a  town  within  this  State 
under  the  16th  section.  In  neither  case  did 
the  statute  expressly  require  an  adjudication 
of  two  justices ;  but  to  warrant  a  proceeding 
upon  the  16th  section  it  has  been  holden  nec- 
essary. VoorJiia  v.  W 'hippie,  *7  Johns.,  [*139 
89.  The  counsel  contended  that  the  principle 
of  that  case  was  applicable  to  a  proceeding 
against  the  county,  upon  the  25th  section,  to 
which  the  same  practice  should,  therefore,  be 
extended. 

Our.  adv.  vult. 

WOODWORTH,  J.,  delivered  the  opinion  of 
the  court  to  the  following  effect : 

In  determining  the  question  raised,  he  said, 
it  is  necessary  to  look  at  the  provisions  of 
three  several  sections  of  the  "  Act  for  the  Re- 
lief and  Settlement  of  the  Poor,"  viz. :  the  7th, 
16th  and  25th  (1  R.  L.,  280,  284,  287).  The 
7th  section  provides  that  if  any  overseer  of 
the  poor  shall  have  reason  to  believe  that  any 
stranger  is  likely  to  become  chargeable  to  his 
town,  he  shall  apply  to  two  justices,  who  shall 
examine  the  stranger  and  others,  on  oath,  re- 
lating not  only  to  the  abilities,  but  the  last 
place  of  his  legal  settlement,  with  a  view  to 
his  removal.  That  section  also  contemplates 
an  inquiry,  by  the  justices,  whether  the  pau- 
per be  settled  in  this  State  or  not ;  for  if  he 
have  no  settlement,  and  came  in  by  way  of 
the  City  of  N.  Y.,  he  may  be  sent  to  that  city. 
A  subsequent  Statute  (sess.  40,  ch.  177,  sec.  3) 
also  provides  that  paupers  coming  into  this 
State  after  the  passage  of  that  Act,  having 
gained  no  settlement  here,  may,  on  a  similar 
examination,  be  transported  out  of  the  State. 
These  removals  must,  in  all  cases,  be  preceded 
by  an  adjudication  as  to  the  place  of  settle- 
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raent,  either  in  this  State  or  out  of  it.  The 
16th  section  provides  that  if  the  pauper  come 
from  one  town  in  this  State  to  reside  in  an- 
other town  in  this  State,  where  he  is  taken  so 
sick,  &c.,  that  he  cannot  conveniently  be  re- 
moved, the  overseers  of  the  town  where  he  is 
taken  sick  shall  give  notice  of  this  fact  to  the 
overseers  of  the  town  where  he  is  settled,  &c., 
and  request  them  to  maintain  him,  &c.  ;  and 
if  they  do  not  do  it,  the  expense  of  mainte- 
nance may  be  summarily  collected  of  them  by 
a  warrant  of  distress,  to  be  issued  by  two  mag- 
istrates. This  section,  in  itself,  contains  no 
provision  that  an  adjudication  of  settlement 
shall  be  made  before  the  warrant  for  a  distress 
goes.  But  in  Voorhis  v.  W hippie,  7  Johns., 
89,  this  court  held  that  it  presupposed  the 
14O*]  pauper's  *last  place  of  legal  settlement 
to  have  been  ascertained  according  to  the  pro- 
visions of  the  7th  section ;  and  to  give  the  16th 
section  any  other  construction  would  lead  to 
great  abuse  and  oppression.  Then  comes  the 
35th  section.  This  provides  that  when  any 
pauper  belonging  to  any  city  or  town  in  this 
State  shall  apply  for  relief,  an  overseer  of  the 
poor  and  a  justice  shall  inquire  into  his  state 
and  circumstances,  and  if  it  appears  that  he 
requires  relief,  the  justice  shall  give  to  the 
overseer  a  written  order  for  a  weekly  or  other 
allowance.  And  further,  the  overseer  and  jus- 
tice are  to  proceed  in  the  same  manner  in  rela- 
tion to  a  pauper  not  having  any  settlement  in 
the  State,  with  this  addition — that  if  they  find 
the  pauper  so  sick,  &c.,  as  not  to  be  remov- 
able, or  when  it  shall  be  impossible  to  make 
any  order  of  removal,  the  money  expended 
upon  the  order  for  relief  shall  be  a  charge 
upon  the  county,  to  be  allowed  by  the  Board 
of  Supervisors.  Upon  an  examination  and 
order  for  relief,  under  this  section,  not  accom- 
panied by  any  adjudication  of  settlement  by 
two  justices,  the  Supervisors  of  Monroe  were 
moved  to  allow  the  accounts  in  question.  To 
this  they  demurred  ;  appointed  a  committee  of 
examination,  who  found  that  what  had  been 
done  by  way  of  inquiry  as  to  settlement  had 
been  conducted  in  a  very  informal  and  care- 
less manner.  In  several  cases  no  oath  was  ad- 
ministered, and  in  one  the  brogue  or  accent  of 
the  pauper's  tongue  was  made  the  sole  test  of 
his  residence. 

On  the  whole,  upon  a  careful  examination 
of  the  several  sections  mentioned,  we  are  sat- 
isfied that  the  case  of  Voorhis  v.  Whipple  ex- 
tends, in  principle,  to  the  present  case.  Thai 
was  an  attempt  to  charge  a  neighboring  town 
in  this  State  with  the  maintenance  of  a  pauper 
settled  there,  but  who  could  not  be  removed. 
For  this  purpose  the  warrant  of  distress,  men- 
tioned in  the  16th  section,  was  issued  without 
a  previous  adjudication  of  two  magistrates ; 
and  on  the  question  coming  up  on  cerliorari, 
the  court  say  :  "-The  inducement  to  the  en- 
acting of  the  16th  section  of  the  Act  for  the 
Settlement  and  Relief  of  the  Poor  was  to  re- 
lieve the  town  where  a  pauper  happened  to  be 
taken  sick  or  lame,  so  as  not  to  be  able  to  be 
141*]  removed  back  to  the  place  of  his  *last 
legal  settlement ;  but  in  providing  for  this 
summary  relief  to  the  town  actually  burdened 
with  the  pauper,  it  presupposes  that  the  place 
of  his  last  legal  settlement  has  been  ascer- 
tained, according  to  the  provisions  of  the  7th 

COWKN4.  * 


section,  to  wit :  by  an  order  of  two  justices, 
making  an  adjudication  upon  the  fact,  after 
having  themselves  examined  the  pauper  on 
oath.  To  give  the  16th  section  any  other  con- 
struction would  lead  to  great  abuse  and  op- 
pression. Towns  might  be  charged,  if  the 
manner  of  proceeding  in  this  case  be  sanc- 
tioned, with  the  payment  of  large  sums  of 
money  unjustly,  and  without  the  examination 
of  the  pauper  himself,  which  is  essentially 
requisite  to  find  out  his  last  legal  settlement." 
Much  of  this  reasoning  applies  to  the  princi- 
pal case,  which  depends  upon  construction.  It 
is  admitted  that  there  is  no  express  statutory 
provision  on  the  subject,  but  the  several  sec- 
tions in  question  should  be  so  construed  as  not 
to  work  injustice.  At  best,  the  examination 
must  be  ex  parte  in  the  first  instance.  The 
trial,  in  one  case,  is  upon  a  question  of  right 
between  two  towns ;  in  the  other,  between  a 
town  and  the  county.  The  same  solemnities 
should  be  adhered  to  in  both  cases.  The 
powers  of  the  single  magistrate  and  overseer 
relate  merely  to  the  cireumstances  of  the  pau- 
per, and  the  impropriety  or  impossibility  of 
removing  him.  In  Dow's  case,  1  Cow.,  205,  we 
were  moved  for  a  mandamus  upon  the  ground 
taken  here.  There  had  been  a  literal  compli- 
ance with  the  terms  of  the  25th  section,  in  the 
same  manner  as  there  appeared  to  have  been 
in  the  previous  case  of  Adams  v.  Supervisors  of 
Col. ,  8  Johns. ,  323,  and  without  entering  into 
the  subject  at  large,  we  granted  an  alternative 
mandamus.  On  more  mature  reflection  we  are 
satisfied  that  the  impression  we  then  enter- 
tained on  the  subject  was  wrong ;  and  that  a 
county  cannot  be  charged  under  the  25th  sec- 
tion, except  by  an  adjudication  of  two  justices 
that  the  pauper  has  no  settlement 'in  this  State, 
made  pursuant  to  the  7th  section.  The  rule 
to  show  cause  must,  therefore,  be  discharged. 

Rule  discharged. 

Cited  in— 5  Cow.,  653 :  7  Cow.,  221 ;  1  Wend.,  501 ;  2 
Wend.,  292. 


*D AVIS  v.  ADAMS.         [*142 

Pleading  and  Practice. 

A  plea  will  not  be  set  aside  as  frivolous  merely 
because  the  court  have  held  one  precisely  like  it, 
bad  on  demurrer,  or  on  motion  for  judgment  rum 
obstante  veredicto. 

Nor  can  the  plaintiff  treat  it  as  a  nullity,  and  enter 
a  rule,  of  course,  for  judgment,  as  by  default,  or 
confession  by  nil  elicit. 

The  defendant  has  a  right  to  retain  it  on  the 
record,  and  have  it  passed  upon,  with  a  view  to 
bring  a  writ  of  error. 

But  under  the  special  circumstances  of  the  case, 
the  court  allowed  the  plaintiff,  on  the  subject  com- 
ing up  on  a  non-euumeraU'd  motion,  to  enter  judg- 
ment as  upon  a  demurrer  and  joinder. 

Citation— 2  Cow.,  626. 

A  SSUMPSIT  on  two  promissory  notes,  made 
JL\.  at  Alexandria,  in  the  District  of  Columbia. 
The  defendant  had  pleaded  the  same  plea  as 
he  had  done  in  the  cause  of  Whittemore  v. 
Adams,  2  Cow..  626.  At  first,  the  plaintiff 
demurred  and  the  defendant  joined  in  demur- 
rer ;  but  on  seeing  the  report  of  the  first  case, 
the  plaintiff  at  the  last  term,  by  S.  M.  Hop 
kins,  his  counsel,  moved  to  set  aside  the  plea 
as  frivolous,  which  I  opposed  for  the  defend 
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ant,  and  the  motion  was  denied  by  the  court  ; 
but  they  allowed  Hopkins  to  withdraw  his  de- 
murrer, which  he  did  ;  and  thereupon  the 
plaintiff  treated  the  plea  as  a  nullity,  and  imme- 
diately entered  a  rule  of  course  for  judgment 
of  nil  dicit.  This  I  moved  to  set  aside  as  ir- 
regular, upon  an  affidavit  that  the  plea  was 
put  in  in  good  faith  ;  and  that  the  attorney 
desired  to  retain  it  upon  the  record  with  a 
view  that  he  might  bring  a  writ  of  error, 
which  motion  was  opposed  by  Mr.  Hopkins, 
but  granted  with  costs;  whereupon  the  plaint- 
iff treated  the  plea  as  a  confession  of  the  action 
by  nil  dicit  and  entered  a  rule  for  judgment 
generally  ;  and  that  the  clerk  assess  damages. 
At  the  present  term  I  moved  to  set  aside  this 
last  rule  for  irregularity,  which  was  opposed  by 
Mr.  Hopkins. 

Curia.  The  plaintiff  should  either  have  re- 
tained his  demurrer,  and  gone  to  argument 
upon  the  calendar,  or  confessed  the  defendant's 
plea,  taking  a  judgment,  to  be  levied  of  his 
goods  and  chattels  ;  or  have  taken  issue,  suf- 
fered a  verdict  for  the  defendant,  and  then 
moved  for  judgment  non  obstante  veredicto,  as 
was  done  in  Whittemore  v.  Adams.  The  de- 
fendant is  entitled  to  retain  his  plea  upon  the 
record,  and  have  it  passed  upon  by  the  court, 
with  a  view  to  his  writ  of  error.  The  rule  for 
judgment  must  be  set  aside,  with  costs ;  but 
under  the  special  circumstances  of  this  case, 
the  plaintiff  may  enter  up  judgment  as  upon 
the  demurrer  and  joinder  heretofore  interposed 
in  the  cause. 

Rule  accordingly 
Cited  in— 5  How.  Pr.,  249 ;  3  Co.  R.,  242. 


143*]        *HAYES  v.  BAYLEY. 

Practice —  Costs. 

Where  the  plaintiff  recovers,  in  the  Supreme 
Court,  a  sum  which  carries  C.  P.  costs  only,  he  is  not 
allowed  counsel  fees,  at  the  Supreme  Court  rate. 

Semb.,  he  cannot  be  allowed  counsel  fees,  as  such, 
for  any  service  of  counsel  there  being:  no  rate  fixed 
for  the  service  of  counsel  in  the  C.  P. 

Citation— 1  Cow.,  170. 

AFTER  the  relaxation  ordered,  ante,  p.  42, 
in  this  cause,  the  plaintiff's  attorney  re- 
taxed  his  costs  ;  and  the  commissioner  allowed 
the  plaintiff  a  counsel  fee  of  $3.75,  being  at 
the  Supreme  Court  rate,  on  opposing  the  mo- 
tion to  set  aside  the  report  of  referees  ;  though 
the  costs  properly  allowable  in  the  cause  were 
C.  P.  costs  only.  This  the  plaintiff  claimed 
on  the  authority  of  Alcott  v.  Phelpx,  1  Cow., 
170;  contending  that  though  there  was  no 
counsel  fee  allowed  in  the  C  P.,  yet  it  should 
be  allowed  here ;  and  that  it  must  be  at  the 
Supreme  Court  rate,  as  none  was  established 
in  the  C.  P. 

A  motion  was  now  again  made  for  a  relaxa- 
tion. 

Mr.  B.  Wtiiting,  for  the  motion. 

Messrs.  D.  Beecher  and  J.  A.  Spencer,  contra. 

Curia.  We  said  in  Alcott  v.  PJielps  that  the 
plaintiff  might  charge  for  all  necessary  serv- 
ices, on  a  recovery  of  less  than  $250,  at  the 
C.  P.  rate,  and  we  allowed  a  nisi prius  record; 
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but  there  is  no  rate  established  in  that  court 
for  a  counsel  fee.  It  by  no  means  follows  from 
this,  that  the  plaintiff  is  entitled  to  its  allow- 
ance, and  that  too,  at  the  Supreme  Court  rate. 
It  is  a  service  entirely  unknown  to  the  C.  P., 
and  to  which  there  is  no  rate  in  that  court  ap- 
plicable. The  counsel  fee  must  be  stricken  out. 

Rule  accordingly. 


THE  PEOPLE 

v. 
ROSSITER,  Gentleman,  one,  &c. 

Disc/Mrpe,    under   Insolvent  Act — People   not 
Bound  by. 

A  discharge  under  the  Act  to  Abolish  Imprison- 
ment for  Debt,  &c.  (seas.  42,  ch.  101),  does  not  extend 
to  a  debt  due  the  people  of  this  State. 

Nor,  semb.,  does  any  insolvent  or  bankrupt  law, 
unless  the  people  are  named  in  it. 

TUDGMENT  was  obtained  against  the  de- 
J  fendant,  an  attorney  of  this  court,  for 
clerk's  fees  due  to  the  plaintiffs,  under  a  ca. 
*sa.,  upon  which  judgment  he  was  im-  [*144 
prisoned,  after  he  had  obtained  his  discharge 
under  the  Act  to  Abolish  Imprisonment  for 
Debt  in  Certain  Cases.  (Sess.  42,  ch.  101.) 
The  assignment  was  executed  after  the  debt 
arose  ;  and  now,  on  an  affidavit  showing  these 
facts, 

Mr.  J.  R.  Lawrence  moved  that  he  be  dis- 
charged. He  relied  on  the  broad  and  un- 
qualified words  of  the  3d  section — that  the 
debtor  shall  be  exempt  from  imprisonment, 
for  or  by  reason  of  any  debt  or  debts,  due  at 
the  time  of  making  the  assignment.  &c.  Here 
is  no  exception,  he  said,  of  debts  due  to  the 
people  ;  and  none  should  be  implied. 

Mr.  Talcott,  Atty-Gen.,  contra,  said  that 
general  words  would  not  bind  the  people. 
They  are  not  named  ;  and  the  rule  as  to  them, 
under  this  Act,  is  the  same  which  prevails  as 
to  the  King,  under  the  English  Bankrupt  Laws. 
He  is  not  bound,  because  not  named. 

Curia.  The  motion  must  be  denied.  The 
people  are  not  bound  by  an  Act  of  this  kind, 
unless  they  are  named  in  it.  The  rule  is  the 
same  as  in  England.  The  King  is  not  bound 
by  a  Bankrupt  Law  unless  named  (a);  and  the 
people  are  the  King  for  the  purposes  of  this 
rule. 

Motion  denied. 

Cited  in— 19  Wall.,  239 ;  Grabble,  316, 30  N.  J.  E.,  684. 

(a)  Anonymous,  1  Atk.,  262 ;  Rex  v.  Pixley,  Bunb. 
202.  This  question  is  fully  examined  in  reference 
to  the  Statute  of  Limitations  by  Mr.  Justice  Story 
in  TJ.  S.  v.  Hoar,  2  Mas.,  311-12,  &c.,  and  vide  U.  S.  v. 
Wilson,  8  Wh.,  253,  that  a  state  insolvent  law  shall 
not  bind  the  U.  S. 


NOTE.— Bankrupt  and  Insolvent  Laws— Discharge 
under— Government  not  bound  by  unless  specially 
named  in  Act.  See  People  v.  Herkimer,  4  Cow.,  3+5 : 
Commonwealth  v.  Hutchinson,  10  Pa.  St.,  466 ; 
United  States  v.  Herron,  20  Wall.,  251  (full  discus- 
sion per  Clifford  J.). 

A  fine  imposed  for  violation  of  an  injunction  is  not 
released  by  discharge  under  the  bankruptcy  law. 
Spalding  v.  State  of  N.  Y.,  4  How..  21;  Spalding  v. 
People,  7  Hill,  301. 

Statutes  of  Limitation— Whether  binding  on  gov- 
ernment. See  People  v.  Gilbert,  18  Johns.,  227,  note. 
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FULLER  9.  ROOSEVELT. 

Amendment  of  Bill  of  Particulars. 

After  a  cause  is  at  issue,  and  noticed  for  trial  three 
times,  a  judge  at  chambers  has  no  power  to  allow 
»n  amendment  to  the  plaintiff's  bill  of  particulars. 
This  power  belongs  to  the  court,  exclusively. 

AFTER  this  cause  had  been  noticed  for  trial 
a  third  time,  and  pending  the  circuit 
for  which  it  was  last  noticed,  the  plaintiff 
•discovered  that  it  was  necessary  for  him  to 
amend  his  bill  of  particulars  by  adding  new 
items;  and  on  an  affidavit  of  the  circumstances, 
145*]  he  applied  to  the  Recorder  of  N.  *Y. 
who  granted  him  leave  to  do  this,  on  paying  to 
the  defendant  his  costs  of  the  (then)  circuit. 
Upon  papers  showing  all  the  proceedings  be- 
fore the  Recorder, 

Mr.  J.  I.  Roosevelt,  Jr.,  moved  to  vacate  this 
•order  as  irregular.  He  said  the  Recorder  had 
not  power  to  grant  it.  This  could  only  be 
•done  by  the  court.  A  new  bill  of  particulars, 
substantially  varying  the  ground  of  action, 
should  be  subject  to  the  same  rules  as  to 
amending,  which  apply  to  the  introduction  of 
a  new  count  in  the  declaration.  This  will  not 
be  allowed  after  two  terms  from  the  com- 
mencement of  the  action.  Aubeerv.  Barker,  1 
Wils.,  149.  Here  have  been  seven  terms.  This 
rule  is  approved  in  Sackett  v  Thompson,  2 
•Johns.,  206,  207.  The  amendment  was  granted 
in  Heneshoff  v.  Miller,  on  the  ground  that  a 
new  cause  of  action  was  not  introduced.  In 
Jackson  v.  Murray,  1  Cow.,  156,  the  court  re- 
fused to  allow  the  addition  of  a  new  demise, 
on  the  ground  that  it  introduced  a  new  cause 
•of  action,  as  to  which  the  Statute  of  Limita- 
tions had  attached.  At  any  rate,  as  the  amend- 
ment introduced  new  items,  not  embraced  in 
the  first  bill,  it  should  not  have  been  granted, 
without  payment  of  all  the  costs  incurred  in 
the  defense  after  the  first  bill  was  delivered. 

Mr.  S.  S.  Gardner,  contra.  This  court  has 
made  no  decision  declaring  the  extent  of  the 
power  which  a  judge  at  chambers  has  over 
bills  of  particulars.  In  The  King  v.  Wilkes,  4 
Burr.,  2527,  Ld.  Mansfield,  the  very  day  before 
the  trial,  amended  the  information.  Bills  of 
particulars,  though  considered  a  part  of  the 
pleadings  are  not  construed  with  the  same 
strictness  ;  and  no  evil  can  result  from  giving 
a  iudge  at  chambers  power  over  them.  If  the 
bill  be  not  sufficiently  specific,  he  may  make  a 
second  order  for  a  further  bill.  (1  Cow.,  574, 
note.)  Why  not  then  grant  the  plaintiff  an  or- 
•der  to  amend  where  he  has  made  a  mistake  ? 
At  any  rate,  the  court  will  now  permit  the 
plaintiff  to  amend,  as  the  facts  are  fully  before 
them. 

Curia.  We  think  the  Recorder  did  not  pos- 
sess  the  power  to  allow  this  amendment.  It 
1 46*]  was  not  a  chamber  power  *at  this  stage 
of  the  cause  ;  but  belonged  to  the  court.  The 
order  must  be  vacated  ;  but  the  whole  case 
being  now  before  us,  we  allow  the  amendment, 
on  payment  of  the  costs  of  this  motion. 


Rule  Accordingly. 
•CowEN  4. 


THE  PEOPLE,  ex  rel.  HOLLEY, 

v. 

THE  SUPERVISORS  OF  THE  COUNTY 
OF  COLUMBIA. 

Constable—  When  Entitled  to  Fees  for  Attending 
Court. 

A  constable  summoned  and  actually  attending 
court,  under  the  Statute  teess.  42.  ch.  27),  is  entitled 
to  his  fees,  though  he  do  not  actually  serve  as  con- 
stable. It  is  enough  that  he  is  attending  and  ready 
to  serve :  and  it  is  no  objection  to  allowing  him  his 
fees  that  he  was  a  deputy-sheriff,  and  attended 
court  as  such. 

AN  alternative  mandamus  had  been  issued, 
and  served  upon  the  defendants,  com- 
manding them  to  audit  and  allow  the  account 
of  Holley,  for  his  services  as  a  constable  in  at- 
tending the  Court  of  Oyer  and  Terminer,  and 
the  Court  of  C.  P.  and  General  Sessions  of  the 
County  of  Columbia  ;  he  having  been  duly 
summoned  to  attend,  by  the  sheriff,  and  hav- 
ing attended  accordingly,  pursuant  to  the  Act 
of  the  5th  Mar.  1819,  sess.  42,  ch.  27. 

The  return  stated  that  Holley  was  an  aeting 
deputy  of  the  sheriff,  during  all  the  time  for 
which  he  claimed  pay  as  constable  ;  that  he 
attended  as  a  deputy  not  as  constable  ;  did  not 
carry  a  staff,  or  perform  any  of  the  duties, 
pertaining  to  the  office  of  a  constable.  Upon 
this  ground  they  denied  him  fees  as  constable. 

Mr.  C.  Bushell  moved  for  a  peremptory 
mandamus. 

Mr.  T.  Bay,  contra. 

Curia.  It  is  enough  that  he  was  summoned, 
and  attending  ready  to  perform  his  duty  as 
constable,  if  called  on.  The  Statute  is  per- 
emptory that  he  shall  have  $1.25  a  day  for 
travel  and  attendance. 

Rule  for  peremptory  mandamus. 

NOTE.  A  similar  rule  was  made,  on  similar 
grounds,  in  the  cause  of  The  People,  ex  rel. 
Waterman,  against  the  same  defendants. 

Distinguished— 66  N.  Y.,  595. 
Cited  in-« Hun.  93;  64  Barb.,  504. 


N.  Y.  R.,  8. 


*  WARNER  9.  SH  AFER.       [*  1 4  7 

Practice — Costs. 

The  attorney  for  the  party  who  demurs  is  not  en- 
titled to  make  out,  and  charge  a  copy  of  the  demur- 
rer book  for  himself. 

ON  certioran  to  a  justice's  court.  There  was 
a  demurrer  to  the  assignment  of  errors, 
and  judgment  for  the  defendant  ;  and  in  tax- 
ing the  costs  the  commissioner  allowed  not 
only  a  draft  of  the  demurrer  book,  but  a  copy 
for  the  defendant's  attorney.  On  this  ground 
among  others, 

Mr.  H.  Hamilton,  for  the  plaintiff,  moved 
for  a  relaxation. 

Mr.  T.  Lawyer,  contra. 

Curia.  Here  are  both  a  draft  of  the  demur- 
rer book,  and  a  copy  for  the  defendant's  at- 
torney charged  and  allowed  ;  or  in  other  words 
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two  copies  for  himself.  This  was  unneces- 
sary. The  draft  would  have  answered  him 
every  useful  purpose.  The  charge  for  the 
copy  is  wrong  and  should  be  deducted. 

Rule  accordingly. 

Cited  in— 24  Am.  Dec..  638  (4  Vt,,  549). 


JACKSON  «.  PEER. 

Action  for  Mesne  Profits — Security  for  Costs. 

Where  the  section  for  mesne  profits  is  brought  in 
the  name  of  the  nominal  plaintiff  in  ejectment,  the 
court  will  stay  proceedings  on  his  part,  till  security 
for  costs  be  filed. 

Citation— Running-ton,  439. 

rpRESPASS  for  the  mesne  profits  of  land  re- 
-L  covered  in  an  action  of  ejectment.brought 
by  Jackson,  as  nominal  plaintiff,  on  the  de- 
mise of  M.  S.  and  J.  A.  Freeman,  against  the 
defendant.  The  present  action  was  also  in  the 
name  of  Jackson,  the  nominal  plaintiff  in  the 
ejectment. 

Mr.  J.  Houghton,  for  the  defendant,  moved 
that  all  proceedings  on  the  part  of  the  plaintiff 
be  stayed  until  security  should  be  given  for 
answering  the  defendant's  costs,  and  cited 
Runn.  on  Ej.,  439,  and  Frary  v.  Dakin,  8 
Johns.,  353. 

Mr.  A.  Dixon,  contra. 

Curia.  It  seems,  by  Runnington,  439,  to  be 
the  practice  of  the  English  courts  to  require 
148*]  security  for  costs,  where  *the  suit  for 
mesne  profits  is  brought  in  the  name  of  the 
nominal  plaintiff.  We  grant  the  rule  as 
moved  for. 

Motion  granted. 


MANN 

v. 

GERARDUS  Q.  CARLEY,  sued  by  the  name 
of  GRAUT1S  Q.  CARLEY,  Impleaded 
with  WALTON  and  DE  GROFF. 

CHAPIN 


GERARDUS  Q.  CARLEY,  who  is  sued  by 
the  name  of  QUARTUS  Q.  CARLEY,  Im- 
pleaded with  DE  GROFF,  WALTON  and 
MEACH. 

Practice  —  Defendant,  Sued  by  Wrong  Name  — 
Appearance  —  Capias,  etc.,  Set  Aside  for  Ir- 
regularity —  Plea  in  Abatement. 

Grautis  and  Gerardus  are  different  names. 

So  are  Quaratusand  Gerardus. 

A  defendant,  sued  by  a  wrong  name,  may  plead 
the  misnomer  in  abatement,  after  he  has  appeared 
and  given  notice  thereof  specially. 

And  in  a  case  where  he  moved  before  appearance 
the  court  set  aside  the  capias  and  subsequent  pro- 
ceedings for  irregularity. 

But  they  refused  to  do  this  in  a  case  where  the  de- 
fendant had  appeared,  though  specially. 

And  they  will  not  hereafter  do  it  in  any  case- 
having  adopted  a  general  rule,  that,  hereafter,  the 
misnomer  of  the  defendant  shall  in  all  cases  be 
pleaded  in  abatement. 

There  are  only  three  ways  for  the  defendant  to 
appear  in  a  cause,  viz.  :  by  putting  in  special  bail, 
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filing  common  bail,  or  causing  his  appearance  to  be 
entered.  Giving  notice  of  retainer  is  not  an  ap- 
pearance. 

THE  capias  ad  respondendum  in  the  first 
cause,  returnable  at  the  last  October 
Term,  was  issued  against  Carley,  by  the  name 
of  Grautius  Q.  Carley,  whereas  his  real  name 
was  Gerardus  Q.  Carley.  The  capias  con- 
tained no  ac  etiam,  and  was  served  on  Carley 
and  Walton.  Carley's  attorney  gave  notice  of 
retainer,  entitled,  "  Gerardus  Q.  Carley,  who 
is  sued  by  the  name  of  Grantis  Q,  Carley,  im- 
pleaded,  &c.,  ads.  John  M.  Mann."  A  decla- 
ration, indorsed  de  bene  esse,  was  delivered  to 
the  agent  of  the  defendant's  attorney  Dec.  13, 
last.  The  declaration  was  against  the  defend- 
ant by  his  right  name,  stating  that  he  was  sued 
by  the  name  of  Grautis  Q.  Carley.  The  no- 
tice of  this  motion  was  served  on  Dec.  20,  la^t, 
with  an  order  to  stay  proceedings,  &c. 

At  an  early  day  in  the  present  term, 

Mr.  A.  C.  Paige  for  Carley  moved  to  set 
aside  the  capias  and  all  subsequent  proceed- 
ings, on  the  part  of  the  plaintiff  in  the  first 
cause,  for  irregularity. 

He  said  it  is  now  well  established  that  pro- 
ceedings in  a  cause  will  be  set  aside  for  a  mis- 
nomer of  the  defendant,  where  the  application 
is  made  before  the  time  for  pleading  in  abate- 
ment has  expired.  Smith  v.  Innes,  4  Maule  & 
S.,  360;  Wilkes  v.  Lorck,  2  Taunt.,  399;. 
Qreemlade  v.  Rotheroe,  2  New  *Rep.,  [*149 
or  5  Bos.  &  P.,  132  ;  Doo  v.  Butcher,  3  T.  R., 
611  ;  Corbett  v.  Bates,  Id.,  660;  Delanoy  v. 
Cannon.  10  East,  328  ;  Dring  v.  Dickenxon*,  11 
East,  225;  1  Dunl.  Pr.,  236.  The  case  of 
Smith  v.  Innes,  4  Maule  &  S.,  360,  was  distin- 
guished, by  the  court,  from  Binfield  v.  Ma.r- 
wett,  15  East,  159,  upon  the  ground  that  the 
motion  was  not  made  in  the  last  case,  till  after 
the  time  for  pleading  in  abatement  had  ex- 
pired. Smith  v.  Patten,  6  Taunt.,  115,  and 
Oakley  v.  Gites,  3  East,  167,  are  distinguish- 
able for  the  same  reason.  In  Delanoy  v.  Mun- 
non,  10  East,  328,  the  same  distinction  was 
made.  Murray  v.  Hubbart,  1  Bos.  &  P..  645, 
is  not  against  the  motion,  as  there  the  defend- 
ant appeared,  by  putting  in  bail  in  his  right 
name,  without  stating  that  he  was  sued  by  the 
name  mentioned  in  the  writ. 

That  a  misnomer  may  be  pleaded  in  abate- 
ment, is  well  settled.  Oakley  v.  Giles,  3  East, 
167:  1  Chit.  PI.,  250;  Bac.  Abr.,  Misnomer, 
F;  Eichorn  v.  Le'maitre,  2  Wils.,  367  ;  Shad- 
gett  v.  Clipson,  8  East,  328  ;  Cole  v.  Hindson,  6 
T.  R.,  234 ;  Holdipp  v.  Otway,  cited  by  Law- 
rence, J.,  in  Blackwell  v.  Fleming,  7  T.  R., 
443,  note  a;  Smith  v.  Patten,  6  Taunt.,  115; 
Binfield  v.  Maxwell,  15  East,  159  ;  Smith  v. 
Innes,  4  Maule  &  S.,  360  ;  Delanoy  v.  Cannon, 
10  East,  328  ;  Jones  v.  Macquilan,  5T.  R.,195; 
1  Dunl.  Pr.,  436;  2  Chit.  PI.,  458,  462,  4,  6. 
And  whenever  a  misnomer  can  be  pleaded  in 
abatement,  a  motion  may  now  be  made  to  set 
aside  the  proceedings  for  irregularity.  Smith 
v.  Innes,  4  Maule  &  S.,  360-1. 

There  is  clearly  a  misnomer  in  this  case. 
Gerardus  and  Grautis  are  different  names. 
Shakepear  and  Shakspeare.  King  v.  Shaks- 
peare,  10  East,  83  ;  Agnes  and  Anne,  2  Roll. 
Abr.,  135;  Richard  James,  and  James  Rich- 
ard, Jones  v.  Macquilan,  5  T.  R.,  195  ;  Ralph 
and  Randall,  Randulphus  and  Randalphus, 
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Bac.  Abr.,  Misnomer,  A,  have  been  holden 
different  names.  See  also  1  Chit.  PI.,  440. 
The  law  notices  only  one  Christian  name.  A 
middle  letter  is  no  part  of  the  name.  FranJdin 
v.  Talmadge,  5  Johns.,  84. 
15O*]  *The  notice  of  retainer,  served  on 
the  plaintiff's  attorney,  by  the  attorney  for 
Carley,  did  not  cure  the  defect  in  the  process. 
The  notice  was  drawn  in  such  a  manner  as  to 
reserve  the  right  of  taking  advantage  of  the 
misnomer.  (Tidd's  Pr. ,  582,  note  i;  1  Dunl. 
Pr.,  175;  Id.,  237-8.) 

The  writ  being  unbailable,  is  no  reason  why 
Carley  should  not  be  allowed  to  take  advan- 
tage of  the  misnomer.  He  is  not  considered 
in  court.  It  is  the  same  as  if  he  had  not  been 
sued  at  all;  G-reendade  v.  Rotheroe,  5  Bos.  & 
P.,  132,  per  Mansfield,  Oh.  J.;  and  the  plaint- 
iff has  no  right  to  have  an  appearance  entered, 
or  common  bail  filed  in  the  right  name,  and 
then  to  declare  in  that  name.  Doo  v.  Butcher, 
3  T.  R.,  611;  Ddanoy  v.  Cannon,  10  East,  328; 
Dring  v.  Dickenson,  11  East,  225;  Corbett  v. 
Bates,  3  T.  R.,  660.  The  case  of  Symmers  v. 
Was&n,  1  Bos.  &  P.,  105.  was  overruled  in 
Delanoy  v.  Gannon,  10  East,  328;  and  the 
positions  laid  down  in  Chitty's  Pleadings,  250 
-1  and  440,  as  to  the  manner  of  evading  the 
effect  of  a  misnomer,  will  be  found  not  fully 
sustained  by  the  decisions  which  he  cites.  In 
Smith  v.  Innes,  4  Maule  &  S.,  360,  the  misno- 
mer was  James  instead  of  John;  and  Innes 
had  signed  the  bail-bond  with  the  initials  of 
his  Christian  name,  thus  J.  Innes;  yet  this  was 
held  no  objection  to  the  motion. 

A  notice  of  retainer  is  not  an  appearance. 
An  appearance  is  only  by  putting  in  special 
bail,  filing  common  bail,  or  having  an  appear- 
ance entered.  1  Dunl.  Pr.,  300,  301;  6  Rule 
of  April  Term,  1796;  1  Dunl.  Pr .,  163,  4,  5; 
De  Wandelaer  v.  Coomer,  6  Johns.,  328;  Red- 
morulv.  Russell,' 12  Id.,  154. 

Mr.  J.  Plait,  contra,  said  that  in  truth  here 
was  no  misnomer.  The  only  distinction  of 
sound  arose  from  the  difference  between  the 
Yankee  and  Dutch  pronunciation.  The  former 
gives  the  name  Grautius,  the  latter  Gerard  us, 
which  would  enable  us  to  reply  to  a  plea  in 
abatement,  that  the  defendant  is  known  as 
well  by  the  name  we  have  called  him,  as  the 
one  which  he  claims.  That  would  be  a  con- 
clusive answer  to  a  plea,  and  should  be  equally 
so  to  a  motion.  Petrie  v.  Woodtcorth,  3  Cai., 
219.  This  is  one  of  the  corruptions  which 
151*]  *have  arisen  from  the  migration  and 
settlement  of  our  eastern  brethren,  among  the 
descendants  of  Holland,  whose  fathers  founded 
the  State,  and  whose  pride  it  would  have  been 
to  have  secured  the  original  pronunciation,  to 
their  remotest  posterity.  But  the  gentleman 
has  mistaken  the  remedy.  If  we  are  not  per- 
mitted to  avail  ourselves  of  this  corruption  of 
sound;  if  the  ancient  pronunciation  is  to  be 
protected  by  our  courts  of  justice,  and  our 
citi/.ens  punished  for  departing  from  it,  this 
will  only  be  done  where  the  abuse  has  been 
accompanied  with  greater  violence  than  was 
practiced  in  this  instance.  Here  has  been  no 
arrest  with  a  view  to  imprison,  or  hold  to  bail. 
The  process  was  on  bailable,  and  the  defendant 
indorsed  his  appearance.  The  cases  of  the 
gentleman  will  not  any  of  them  be  found  to 
apply  to  such  a  case.  If  the  defendant  be  held 
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to  bail,  then,  say  the  cases,  he  may,  before  the 
time  for  pleading  in  abatement  has  expired, 
move  to  be  discharged  on  common  bail  (1 
Dunl.  Pr.,  236);  or  a  judge  at  his  chambers 
will  discharge  him  on  the  same  terms.  This 
is  the  meaning  and  spirit  of  the  cases  cited. 
Here,  nothing  more  than  .common  bail  was 
ever  exacted;  the  mere  entry  of  an  appearance. 
In  such  a  case,  the  court  should  put  this  Ger- 
ardus  or  Grautis,  to  his  plea  in  abatement.  2 
Chit  PL,  464;  Oakley  v.  Giles,  3  East,  168. 

Our.  adv.  milt. 

The  facts  in  the  second  cause  were  the  same 
as  in  the  first;  except  that  the  capias  was  bail- 
able, and  Carley  had  put  in  special  bail,  the 

bailpiece  beginning  thus:  ss.  "Ge- 

rardus  Q.  Carley,  sued  by  the  name  of  Quartus 
Q.  Carley,  impleaded,  &c."  A  special  notice 
of  bail  was  given.  After  the  argument,  but 
before  the  decision  of  the  motion,  in  the  first 
cause, 

Mr.  A.  C.  Paige,  for  Carley,  also  moved  to 
set  aside  the  capias  and  all  subsequent  pro- 
ceedings in  the  second  cause.  He  urged  the 
same  arguments  as  before,  and  cited  the  same 
authorities. 

Messrs.  J.  Edwards  and  W.  Hubbell,  contra. 

*Mr.  Edwards  read  an  affidavit  of  [*152 
the  plaintiff's  attorney,  that  the  misnomer  was 
by  mistake;  and  that  he  had  made  out,  and 
filed  an  original  bill,  and  a  prcecipe  for  a  latitat, 
in  both  of  which  the  parties  were  described  by 
their  right  names. 

The  counsel  then  argued  that  a  misnomer 
should  not  be  treated  as  an  irregularity.  They 
did  not  find  that  a  similar  case  had  ever  been 
before  this  court.  It  is  said  in  1  Dunl.  Pr., 
236,  that  proceedings  will  be  set  aside,  where 
the  defendant  is  sued  by  a  wrong  name,  if  ap- 
plication be  made  before  the  time  for  pleading 
in  abatement  has  expired.  The  book  does  not 
say  that  this  will  be  so,  whether  bail  has  been 
put  in  or  not;  but  by  referring  to  the  cases 
cited,  they  will  be  found  to  be  those  in  which 
bail  had  not  been  entered  by  the  defendant. 
We  admit  there  are  several  cases  of  the  kind, 
where  the  Court  of  K.  B.  have  set  aside  pro- 
ceedings, the  plaintiff  having  declared  against 
the  defendant  by  his  right  name,  as  sued  by  a 
wrong  name,  first  filing  common  bail  for  the 
defendant  by  his  right  name;  but  we  do  not 
find  any  case  where  the  defendant  had  entered 
special  bail  by  his  right  name,  although  stat- 
ing that  he  was  sued  by  another  name,  in  which 
proceedings  have  been  set  aside.  In  Binfiekl 
v.  Maxwell,  15  East,  158,  where  the  defendant 
applied  after  the  time  for  pleading  in  abate- 
ment had  expired,  the  motion  was  denied;  and 
one  reason  assigned  by  the  court  was,  that 
there  was  no  doubt  that  the  defendant  was  the 
person  really  intended  to  be  sued.  That  reason 
applies  to  this  case. 

But  the  Court  of  C.  P.  in  England  have 
adopted  a  rule  different  from  the  K.  B.,  in  re- 
lation to  misnomer.  In  Symners  v.  Wnson,  1 
Bos.  &  P.,  105,  a  case  precisely  similar  to  this 
in  everv  feature,  that  court  refused  either  to 
set  asicfe  the  proceedings,  or  to  discharge  the 
bail.  If  this  court  have  not  already  settled  a 
practice  for  themselves,  that  of  the  C.  P.  will 
best  promote  justice,  and  be  found  nearer  in 
conformity  with  the  principles  of  our  own 
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practice.  The  defendant,  through  mistake,  is 
arrested  by  a  wrong  name;  he  appears  and 
puts  in  bail  by  his  right  name,  stating  that  he 
had  been  arrested  by  a  wrong  name,  there  be- 
ing no  doubt  that  he  was  the  person  really  in- 
153*]  tended;  *the  plaintiff  declares  against 
him  by  his  right .  name,  stating  that  he  had 
been  arrested  by  the  wrong  one;  the  defend- 
ant is  regularly  in  court;  the  declaration  is 
against  him.  What  is  the  substantial  injury 
complained  of  ?  We  can  see  none.  By  put- 
ting in  bail,  he  has,  at  any  rate  removed  all 
difficulty.  In  Murray  v.  Hubbarl,  1  Bos.  & 
P.,  645,  the  defendant  was  arrested  by  the 
name  of  Francis,  and  appeared  and  put  in  bail 
by  the  name  of  Samuel ;  the  plaintiff  declared 
thus:  "Samuel  Hubbart,  arrested  by  the  name 
of  Francis  Hubbart,  was  attached  to  answer 
George  Murray,  &c. ;"  the  defendant  pleaded 
the  misnomer  in  abatement;  but  the  plaintiff 
treated  the  plea  as  a  nullity,  and  signed  judg- 
ment. The  court  refused  to  set  aside  the 
judgment,  and  said:  "The  case,  therefore, 
comes  to  this — that  so  long  as  it  is  the  practice 
of  the  court  to  issue  the  mesne  process  first, 
and  to  allow  an  original  to  be  sued  out  after- 
wards, if  necessary  to  substantiate  the  pro- 
ceedings, no  advantage  can  be  taken,  after 
appearance,  of  a  misnomer  in  the  mesne  pro- 
cess." 

If,  then,  the  proceedings  cannot  be  sustained 
as  regular,  they  may  be  amended.  That  this 
would  be  so  in  the  C.  P.  appears  by  the  case 
last  cited.  Amendments  are  allowed,  not  only 
in  civil,  but  even  in  criminal  cases,  where 
there  is  anything  to  amend  by.  In  this  case 
an  original  bill  has  been  filed  against  the  de- 
fendant, by  his  right  name.  The  capias  pre- 
supposes this  to  have  been  done;  and  after 
judgment,  and  a  writ  of  error  brought,  the 
party  may  file  an  original  bill,  nunc  pro  tune, 
as  of  course.  (1  Dunl.  Pr.,  112,  113,  and  the 
cases  there  cited.)  The  plaintiff  may  now 
amend  his  capias  and  declaration,  if  necessary, 
by  the  original  on  file.  In  Mestcer  v.  Hertz,  3 
Maule  &  S. ,  450,  it  was  decided  that  the  ap- 
pearance of  the  defendant,  in  the  same  manner 
as  here,  was  of  itself,  sufficient  for  the  plaint- 
iff to  amend  his  capias  and  declaration  by.  In 
the  case  at  bar,  there  is  no  necessity  of  amend- 
ing the  declaration.  It  is  against  the  defend- 
ant by  his  right  name,  by  the  name  in  which 
the  suit  was  commenced,  and  the  name  in  which 
he  has  put  in  bail.  Indeed,  we  may  ask  what 
occasion  then  to  amend  the  capias,  which  was 
154*]  only  the  means  of  bringing  *him  into 
court?  If,  however,  an  amendment  of  either 
capias  or  declaration,  or  both,  is  deemed  nec- 
essary, we  have  enough  to  amend  by.  The 
principle  originally  advanced  by  La.  Hard- 
wicke,  and  which  runs  through  all  the  subse- 
quent cases,  is  that  "an  amendment  shall  or 
shall  not  be  made,  as  shall  best  tend  to  the 
furtherance  of  justice." 

If  the  original  bill  in  this  court  is  to  be  con- 
sidered the  same  as  the  original  writ  in  En- 
gland, as  to  the  subsequent  proceedings,  then 
the  case  cited  of  Murray  v.  Hubbart  shows 
that  we  have  been  regular  and  that  no  amend- 
ment is  necessary. 

Mr.  Paige,  in  reply,  said  the  defendant's  ap 
pearance  had  not  cured  the  mistake  in  the  writ; 
for  he  has  appeared  in  the  manner  required  in 
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order  to  reserve  the  right  of  taking  advantage 
of  the  misnomer.  (Tidd's  Pr. ,  582,  note  1  ;  2 
Amer.  ed.)  Simply  putting  in  bail,  either  in 
the  right  or  the  wrong  name,  would  estop  the 
defendant  from  pleading  the  misnomer  in 
abatement.  To  preserve  this  right,  he  must 
appear  specially,  as  was  done  in  this  instance. 
(Id.,  1  Dunl.  Pr.,  175,  237,  238,  and  the  cases 
there  cited.)  That  this  appearance  does  not 
cure  the  mistake  is  farther  proved  by  the  fact 
that  no  plea  in  abatement  was  ever  interposed 
without  such  an  appearance,  or,  what  is  equiv- 
alent, the  filing  common  bail  or  entering  an  ap- 
pearance in  the  same  special  form.  1  Chit. 
PL,  412;  1  Dunl.  Pr.,  376;  Venn  v.  Col-cert,  4 
T.  R,  578;  Allaire  v.  Ouland,  2  Johns.  Cas., 
53,  56.  The  defendant  must  always  appear 
before  he  can  plead,  either  in  abatement  or  in 
bar.  A  plea  before  appearance  is  a  nullity. 
(Id.,  Ibid.)  What  further  confirms  this  posi- 
tion is,  that  a  plea  in  abatement  for  a  misno- 
mer may  be  put  in  by  attorney.  (1  Chit. 
Plead.,  412;  2  Id.,  416  ;  Tidd  Pr.,  582-3.)  If, 
then,  the  appearance  does  not  estop  the  de- 
fendant, to  plead  in  abatement,  it  does  not 
prevent  him  from  having  the  proceedings  set 
aside  on  motion;  for  the  latter  proceeding  can 
be  adopted  whenever  a  plea  in  abatement  would 
be  proper.  In  Smish  v.  Innes,  4  Maule  &  8., 
360,  it  is  evident  that  the  defendant  must  have 
appeared,  or  the  notice  of  declaration  would 
not  have  been  served  on  him.  *And  [*155 
see  what  Blosset  says,  arguendo,  in  Rex  v. 
Sheriff  of  Suffolk,  4  Taunt. ,  819.  The  plaintiff 
has  no  right  to  declare  as  he  has  done  here, 
except  where  the  defendant  appears  gener- 
ally, by  his  right  name.  Doo  v.  Butcher,  3 
T.  R.,  611  ;  Murray  v.  Hubbard,  5  Bos.  & 
P.,  645.  Whenever  he  appears  specially,  as 
Carley  has  done,  it  is  notice  to  the  plaintiff 
that  he  intends  to  take  advantage  of  the  mis- 
nomer. 

Both  causes  were  continued  under  advise- 
ment, till  the  other  non-enumerated  business 
of  the  term  was  mostly  disposed  of  ;  when, 

WOODWORTH,  J.,  delivered  the  opinion  of 
the  court : 

After  stating  both  cases,  and  wherein  they 
differed,  he  said  the  motions  under  considera- 
tion were  novel — he  believed  without  prece- 
dent in  this  court,  and  not  of  very  ancient  date 
in  the  English  courts.  There  had,  however, 
within  a  few  years  been  several  cases  of  the 
kind  both  in  the  K.  B.  and  the  C.  P.,  to  which 
the  court  had  been  referred,  at  the  bar.  He 
should  not  now  advert  to  them  particularly. 
The  court  had  examined  them  with  a  good 
deal  of  care ;  and  for  himself  he  confessed  that 
he  had  bestowed  more  labor,  and  had  found 
more  perplexity  in  coming  to  a  result,  satisfac- 
tory to  his  own  mind  upon  these  motions, 
than  he  had  experienced  in  all  the  other  non- 
enumerated  business  of  the  term,  extensive, 
important  and  complicated  as  it  had  been. 

The  cases  in  which  motions  to  set  aside  pro- 
ceedings for  a  misnomer  of  the  defendant  will 
be  entertained,  are  different  in  the  different 
courts  of  K.  B.  and  C.  P;  and  they  have  not 
always  been  exactly  uniform  even  in  the  same 
court.  But,  in  general,  they  agree  that  where 
the  defendant  moves  to  set  aside  the  proceed- 
ings, before  appearance,  he  is  entitled  to  relief 
in  that  form  ;  and  we  dispose  of  these  motions 
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according  to  that  test.  The  usual  course  is 
to  plead  the  misnomer  in  abatement.  Without 
saying  whether  this  would  be  a  more  beneficial 
course  to  the  defendant,  it  is,  at  any  rate,  the 
fairer  one;  and  we  are  not  disposed  to  coun- 
tenance the  present  form  of  proceeding,  by 
doing  more  than  we  feel  ourselves  bound  to  do 
156*]  by  the  authorities.  *Theseare  uniform 
in  declaring  that  where  the  defendant  moves, 
before  he  has  appeared  in  any  manner,  the 
practice  is  to  set  aside  the  capias,  and  the  sub- 
sequent proceedings  of  the  plaintiff,  for  irreg- 
ularity. That  the  defendant  is  misnamed  has 
not  been  denied.  If  the  fact  had  been  contra- 
dicted or,  perhaps,  if  it  had  been  shown  that 
defendant  was  generally  known  as  well  by  the 
name  of  Qrautis  as  Gerardus,  of  course  we 
should  not  interfere.  In  truth,  these  names 
are  different.  They  cannot  be  considered  the 
same  with  any  of  the  authorities.  We  do  not 
think  the  cases  warrant  the  distinction,  con- 
tended for  by  the  counsel  for  the  plaintiff  in 
the  first  cause,  between  process  bailable  and 
process  unbailable. 

Then,  has  the  defendant  appeared  at  the  suit 
of  Mann  in  any  way?  We  think  not ;  a  mere 
notice  of  retainer  is  not  an  appearance.  This 
can  only  be  by  putting  in  special  bail,  filing 
common  bail,  or  by  causing  an  appearance  to  be 
entered.  No  other  mode  of  appearance  is  known 
in  our  practice.  In  the  cause  at  the  suit  of 
Munn,  therefore,  we  grant  the  motion. 

The  cause  at  the  suit  of  Chapin  stands  on  a 
different  ground.  The  defendant  was  sued  by 
the  name  of  Quartus — a  clear  misnomer  ;  but 
he  appeared.  True  his  appearance  was  special. 
The  capias  issued  with  an  ac  etiam  against  Quar- 
tus ;  the  defendant  appeared  by  a  bailpiece  in 
this  form  .  "  Gerardus  Q.  Carley,  sued  by  the 
name  of  Quartus  Q.  Carley,  is  delivered  on 
bail,  &c.,"  and  a  corresponding  special  notice 
of  bail  was  given  by  the  defendant's  attorney. 
This  was  a  good  appearance  in  the  action.  It 
was  available  to  the  plaintiff  and  entitled  him 
to  declare.  Had  the  defendant  appeared  with- 
out reciting  the  bailpiece  and  notice  the  misno- 
mer, he  would  even  been  estopped  to  plead  it 
in  abatement.  But  this  special  form  is  given 
in  the  books,  and  has  the  effect  of  saving  to  the 
defendant,  not  his  motion  to  set  aside  the  pro- 
ceedings, but  his  plea  in  abatement — to  which 
he  may  resort.  In  these  cases  of  special  ap- 
pearance the  plaintiff  declares  by  the  right 
name,  of  which  he  has  notice  from  the  defend- 
ant, and  thus  drives  him  to  his  plea  in  abate- 
ment. After  the  defendant  has  appeared,  in 
any  form,  we  will  not  entertain  a  motion.  The 
157*J  motion  is,  'accordingly,  denied  in  the 
last  case  ;  but  the  defendant  may  plead  the 
misnomer  in  abatement, if  he  choose. 

It  is  not  improbable  that  we  may,  on  further 
reflection,  adopt  some  general  rule  of  practice, 
denying  these  summary  applications  in  cases 
of  misnomer  which  may  hereafter  arise  ;  but 
whatever  reluctance  we  may  feel  at  granting 
the  motion  in  either  of  these  cases,  it  would  be 
improper  to  adopt  any  such  rule  and  apply  it 
to  them.  The  motion  is  granted  in  the  first, 
but  denied  in  the  second  cause. 

Rules  accordingly. 

NOTE.    The  following  general  rule  was  after- 
wards adopted  by  the  Court: 
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February  Term,  1825. 

ORDERED  that,  in  future,  tJie  Court  will  not 
entertain  a  motion  to  set  aside  the  process  or 
proceedings  in  a  cause,  on  the  ground  of  a  mis- 
nomer of  the  party  arrested ;  but  will  leave  him 
to  his  remedy,  of  a  plea  in  abatement. 

Cited  in— 1  Wend.,  71;  7  How.  Pr.,  26 ;  11  How.  Pr., 
139 ;  22  How.  Pr.,  520 ;  7  Bos.,  694 ;  46  Ind.,  478. 


ANONYMOUS. 

Practice — Enumerated  Motion,  Noticed  but  not 
Made — No  Costs  Allowed. 

No  costs  are  allowed  for  preparation  and  attend- 
ance to  oppose  a  motion  to  bring  on  a  demurrer  as 
frivolous,  noticed  but  not  made. 

So  of  all  enumerated  motions,  j 

MARCH  16, 1825.  Mr.  J.  L.  Viele (the  bar  hav- 
ing finished  their  non-enumerated  business 
of  the  term,  which  was  to  be  moved  pursuant 
to  notice)  moved  for  the  costs  of  preparation 
and  attendance  to  oppose  a  motion  to  bring  on 
an  argument  as  upon  a  frivolous  demurrer, 
which  had  been  noticed,  but  not  made. 

Curia  We  cannot  allow  you  costs.  The  mo- 
tion noticed  is  an  enumerated  one,  a  case  in 
which  we  never  give  costs  of  attending  to  op- 
pose. We  do  this  in  non-enumerated  motions 
alone,  where  only  one  side  has  a  right  to  notice 
them. 

Motion  denied. 


*ROSS  [*158 

v. 
LUTHER,  Sheriff  of  CLINTON. 

Commencement  of  Suit — Delivery  of  Writ  to  Mes- 
senger, to  be  Delivered  to  Coroner  on  Certain 
Contingency — Suit  not  Commenced  until  Writ 
Actually  Delivered  to  Coroner — Amendment 
of  Tests  of  Writ. 

The  issuing1  the  writ  is  the  commencement  of  the 
suit. 

Where  the  plaintiff's  attorney  delivered  a  capias 
ad  respondendum  to  an  agent  or  messenger,  with 
directions  to  deliver  it  to  the  coroner,  on  his  ascer- 
taining thai*  a  prisoner  was  off  the  jail  liberties; 
held,  that  the  writ  was  not  issued,  and  the  suit  there- 
fore not  commenced,  on  the  agent  or  messenger  de- 
termining to  deliver  it  accordingly,  and  going  in 
search  of  the  coroner,  but  only  by  the  actual  deliv- 
ery of  the  writ  to  the  coroner.  A  writ  wrongly 
tested,  as  to  the  name  of  the  Ch.  Justice,  is  amend- 
able ;  and  where  this  mistake  is  in  a  ca.  sa.  the  sher- 
iff cannot  object  it  in  an  action  for  an  escape . 

Citations— 17  Johns.,  63 ;  18  Johns.,  14,  496. 

DEBT  for  the  escape  of  Wait,  a  prisoner  on 
ca.  sa.,  from  the  jail  limits  of  Clinton 
Co.,  tried  at  the  Clinton  Circuit  July  4,  1828, 
before  Walworth,  Ch.  J.  The  main  question 
arising  upon  the  case,  related  to  the  time  at 
which  this  suit  should  be  deemed  to  have  been 
commenced.  The  ca.  sa.,  was  also  wrongly 
tested  in  the  name  of  Kent,  Ch.  J.  The  time 
of  commencing  the  suit  depended  on  the  testi- 
mony of  St.  John.  B.  L.  Skinner,  who  testified 


NOTE.— Commencement  of  mitt-What  constitute*. 
See  Lowry  v.  Lawrence,  1  Cai.,  tW,  note. 
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that  Feb.  7, 1820,  at  half  past  9  P.  M.,  accord- 
ing to  the  coroner's  watch,  he  delivered  the 
capias  ad  respondendum  to  him  (the  coroner) 
and  immediately  proceeded  rapidly  in  a  cutter 
the  distance  of  2i  miles  from  the  limits,  to  a 
tavern,  where  he  found  Wait. 

The  defendant's  counsel  then  insisted  that 
the  making  out  the  capias  ad  respondendum 
was  the  commencement  of  the  suit,  and  of- 
fered to  show  that  it  had  been  made  out  some 
time  before  its  delivery  to  the  coroner  ;  but  the 
judge  decided  that  neither  the  making  out  of 
the  writ,  nor  its  actual  delivery  to  the  coroner, 
was  the  commencement  of  the  suit ;  but  that 
the  suit  was  commenced  when  the  writ  was 
actually  put  in  motion  for  the  coroner,  with  a 
certain  and  determined  intention  of  delivering 
it  to  him  to  be  served. 

Skinner  then  further  testified  that  he  was  a 
clerk  in  the  office  of  the  plaintiff's  attorney  ; 
and  that  the  writ  had  been  filled  up  sometime 
before  ;  and  left  with  him  to  be  issued,  when 
it  could  be  ascertained  that  Wait  was  off  the 
limits  ;  that  some  time  in  the  fore  part  of  the 
evening,  when  the  process  was  delivered,  he 
took  it,  and  went  out  of  the  office  with  an  in- 
tention of  delivering  it  to  the  coroner,  if  he 
could  be  satisfied  that  Wait  was  out,  but  not 
otherwise ;  that  about  9  o'clock  P.  M.  he  as- 
certained, to  his  satisfaction,  that  Wait  had  es- 
caped from  the  limits,  made  up  his  mind  to 
deliver  the  process,  and  went  in  pursuit  of  the 
159*]  coroner  for  the  purpose.  *  Witnesses 
were  then  called  by  both  parties,  to  the  time 
when  Wait  was  off  the  limits. 

The  judge  charged  the  jury  that  the  suit 
must  be  considered  as  commenced  when  Skin- 
ner started  to  deliver  the  writ  to  the  coroner, 
after  he  had  determined  absolutely  to  deliver 
it,  and  not  when  he  first  took  it  from  the  of- 
fice, his  intention  not  then  being  fixed  ;  and  he 
left  it  to  the  jury  to  say,  from  all  the  evidence, 
whether  Wait  was  off  the  limits  when  such  ab- 
solute determination  was  formed  and  Skinner 
started  to  deliver  the  writ — directing  them  that 
if  they  found  this  in  the  affirmative,  they 
should  render  a  verdict  for  the  plaintiff  ;  other- 
wise, for  the  defendant.  The  jury  returned  a 
verdict  for  the  defendant. 

Mr.  J.  Edwards,  for  the  plaintiff,  now  moved 
for  a  new  trial,  and  contended  that  the  suit 
was  not  commenced,  in  judgment  of  law,  till 
the  process  was  actually  delivered  to  the  cor- 
oner. Skinner,  he  said,  was  the  plaintiff's 
agent,  under  whose  control  the  process  con- 
tinued, till  it  passed  from  his  hands.  An  in- 
tention of  his  could  not  amount  to  the  com- 
mencement of  a  suit,  any  more  than  that  of 
the  plaintiff,  if  the  process  had  been  in  his  own 
hands.  In  this  respect  the  case  is  distinguish- 
able from  Bronson  v.  Earl,  17  Johns.,  63  ;  Bur- 
dick  v.  Green,  18  Johns.,  14,  and  Visscher  v. 
Gansevoort,  18  Johns.,  496.  In  the  latter  case 
the  court  say:  "  We  cannot  admit  that  the 
messenger,  or  bearer  of  the  writ,  shall  have  it 
in  his  power  to  decide  whether  the  suit  shall 
be  commenced  by  any  event  subsequent  to  the 
delivery  of  the  writ  to  him,  short  of  its  being 
actually  put  into  his  hands,  or  left  at  the  office 
of  the  coroner."  That  is  this  case.  Besides, 
the  rule  would  be  inconvenient  and  dangerous, 
which  shall  erect  the  plaintiff's  agent  into  a 
judge  to  determine  by  his  secret  resolve,  with- 
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out  any  open  definite  act,  when  the  suit  shall 
be  commenced. 

Mr.  J.  A.  Collier,  for  the  defendant,  said  the 
delivery  of  the  writ  to  -the  coroner  was  cer- 
tainly not  the  only  criterion  which  determines 
the  commencement  of  the  suit.  This  is  appar- 
ent from  the  cases  cited,  in  one  of  which  (Bur- 
dick  v.  Green)  putting  the  process  into  the  post- 
office,  directed  to  *the  officer,  was  said  [*16O 
to  be  a  commencement  (18  Johns.,  20,  per 
Platt,  J.) ;  and  in  another  (Bronson  v.  Earl), 
a  delivery  to  the  officer's  wife  was  holden  suf- 
ficient. The  judge  here  decided  according  to 
Burdick  v.  Green,  in  which  the  court  say  that 
intention  may  be  inquired  into.  According  to 
the  English  rule,  the  suit  is  commenced  when- 
ever the  writ  is  sealed  ;  and  perhaps  since  the 
case  of  Filkins  v.  Brockway,  19  Johns.,  170,  and 
People  v.  Singer,  1  Cow.,  41,  S.  P.,  the  filling 
up  of  process  should  now  be  deemed  the  com- 
mencement of  the  suit  in  this  State.  These 
cases  decide  that  a  seal  can  be  used  but  once  ; 
that  process  begins  to  perform  its  office  as  soon 
as  it  is  made  out ;  and  they  seem  to  contradict 
the  former  cases.  If  this  be  so,  the  suit  was 
clearly  commenced  prematurely.  No  escape 
had  taken  place. 

Mr.  8.  A.  Foot,  in  reply,  said  it  is  perhaps  to 
be  regretted  that  anything  short  of  an  actual 
delivery  of  the  writ  to  the  officer  should  have 
been  allowed  to  acquire  a  right  to  the  plaintiff, 
though  it  might  be  otherwise  for  the  purpose 
of  saving  a  debt  from  the  Statute  of  Limita- 
tions. The  court  would  have  found  it  much 
more  safe  never  to  have  departed  from  the  case 
of  Bronson  v.  Earl.  If  the  commencement  of 
the  suit  rests  on  mental  resolution,  it  tempts  to 
perjury.  It  is  true  that  intent  is  considered  in 
Burdick  v.  Green  ;  but  there  ought,  at  least,  to 
be  an  overt  act,  by  which  it  shall  be  clearly 
manifested.  In  Vinscherv.  Gansevoort,  the  court 
do  not,  indeed,  question  Burdick  v.  Green  ;  but 
they  require  a  distinct  act,  the  parting  with 
the  process,  so  as  to  put  it  beyond  the  party's 
control.  The  act  must  be  absolute  ;  it  must  be 
more  than  intention,  or  the  mere  act  of  the 
mind.  If  the  party,  or  his  agent,  be  the  car- 
rier, he  should  be  required  actually  to  deliver 
the  writ  to  the  officer  before  the  suit  shall  be 
considered  as  commenced. 

WOODWORTH,  J.  The  judged  charged  the 
jury  that  the  suit  must  be  considered  as  com- 
menced when  Skinner  started  to  deliver  the 
writ  to  the  coroner,  after  he  had  determined 
absolutely  to  issue  it ;  and  not  from  the  time 
when  he  first  took  it  from  the  office,  without 
any  certain  intention  of  delivering  it. 

*If  the  law  was  correctly  laid  down,  [*161 
there  is  no  ground  for  disturbing  the  verdict 
on  the  question  of  fact.  From  the  evidence, 
it  is  somewhat  doubtful  whether  Wait  was  out 
of  the  limits  when  the  agent  determined  to  de- 
liver the  writ,  and  went  in  pursuit  of  the  of- 
ficer. 

The  delivery  of  a  writ  to  the  wife  of  a  cor- 
oner is  a  sufficient  commencement  of  an  action 
against  the  sheriff.  Bronson  v.  Earl,  17  Johns., 
63.  In  that  case,  however,  it  appeared  that 
the  writ  was  put  into  the  hands  of  a  person  to 
be  delivered  to  the  coroner  to  be  served,  at 
such  time  as  the  prisoner  should  be  found  to 
have  left  the  jail  limits.  There  was  no  evi- 
dence of  an  absolute  intention  to  deliver  the 
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writ  before  the  time  of  its  actual  delivery,  so 
that  the  question  in  this  cause  did  not  come 
under  consideration.  In  Burdick  v.  Green,  18 
Johns.,  14.  it  was  held  that  the  issuing  of  the 
writ  is  the  commencement  of  the  suit,  in  all 
cases  where  the  time  is  material  so  as  to  save 
the  Statute  of  Limitations.  By  this  general 
proposition,  is  not  intended  that  the  mere  fill- 
ing up  of  the  process  is  such  commencement. 
The  same  case  explains  the  rule  ;  that  it  is  not 
necessary  to  show  the  writ  was  actually  deliv- 
ered to  the  sheriff  ;  but  it  is  sufficient  if  it  ap- 
pear that  the  writ  was  made  out,  and  sent  to 
sheriff  or  his  deputy  by  mail  or  otherwise, with 
a  bonafide,  absolute  and  unequivocal  intention 
of  having  it  served.  The  same  doctrine  is 
recognized  in  Visscher  v.  Gansevoort,  18  Johns. , 
496.  These  cases  decide  the  law  applicable  to 
the  case  under  consideration. 

Skinner  testified  that  he  was  a  clerk  in  the 
office  of  the  plaintiff's  attorney  ;  that  the  writ 
had  been  filled  up  some  time  previous,  and  left 
with  him  to  be  issued  when  he  could  ascertain 
that  Wait  was  off  the  limits.  There  was 
not,  then,  an  absolute  intention  that  the  writ 
should  be  delivered  to  the  coroner  in  the  first 
instance.  It  was  committed  to  Skinner  to  ex- 
ercise his  discretion  ;  he  became  satisfied  about 
.  9  o'clock  that  Wait  was  off  the  limits ;  and 
then  made  up  his  mind  to  deliver  it  to  the  cor- 
oner, which  was  done  a  half  hour  afterwards. 
Skinner  was  merely  an  agent  or  messenger, 
with  power  from  the  plaintiff  to  decide  on  the 
1O2*]  time  when  *to  deliver  the  writ.  It 
does  not  appear  that  he  had  any  other  authori- 
ty. It  was  not  competent,  therefore,  for  him 
to  decide  from  what  time  the  suit  should  be 
considered  as  commenced.  In  Visscher  v. 
Gansevoort  it  was  decided  that  the  messenger 
or  bearer  of  the  writ  has  not  the  power  to  de- 
cide whether  the  suit  shall  be  commenced  by 
any  event  subsequent  to  the  delivery  of  the 
writ  to  him,  short  of  its  being  actually  put 
into  the  hands,  or  left  at  the  office  of  the  cor- 
oner. It  follows,  then,  conclusively,  that  the 
determination  of  Skinn'er  to  deliver  the  writ, 
absolutely,  is  of  no  avail  ;  and  the  suit  was  not 
commenced  until  the  actual  delivery  to  the 
coroner. 

The  judge,  therefore,  erred  in  supposing 
that  the  decision  of  Skinner  to  deliver  the  writ 
was  the  test.  He  ought  to  have  charged  the 
jury  that,  on  the  facts,  the  suit  was  not  com- 
menced in  judgment  of  law  until  the  coroner 
received  the  writ.  The  consequence  is,  that 
the  plaintiff  is  entitled  to  a  new  trial,  with 
costs  to  abide  the  event. 

SUTHERLAND  J.  The  suit  cannot  be  con- 
sidered as  having  been  commenced,  until  the 
actual  delivery  of  the  writ  to  the  coroner. 
When  the  witness,  Skinner,  who  was  the 
clerk  of  the  plaintiff's  attorney,  left  the  office 
with  the  writ,  he  had  no  absolute  intention  of 
delivering  it  to  the  coroner.  He  states  that 
the  took  it  with  an  intention  of  delivering  it  to 
the  coroner,  if  he  could  be  satisfied  Wait  was 
off  the  limits,  but  not  otherwise.  That  after- 
wards, he  made  up  his  mind  to  deliver  it  to 
the  coroner,  as  he  learned  sufficient  to  satisfy 
him  he  ought  to  issue  the  writ ;  and  he  went 
immediately  in  pursuit  of  the  coroner,  for 
the  purpose  of  delivering  it  to  him,  but  was 
about  half  an  hour  before  he  found  him. 
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The  clerk  is  to  be  considered  as  the  agent  or 
messenger  of  the  attorney,  and  as  acting  in 
obedience  to  his  orders  when  he  took  the  writ 
and  left  the  office  with  it.  That  his  instruc- 
tions had  been  given  him  at  some  previous 
time,  and  not  at  the  precise  moment  when  he 
left  the  office,  cannot  vary  the  case.  He  left 
the  office,  then,  with  instructions  to  deliver 
the  writ,  if  Wait  was  beyond  the  limits.  This 
case  is,  then,  precisely  within  that  of  Visscher 
v.  Gansevoort,  in  which  the  court  say,  "when 
the  attorney  issued  the  writ,  *the  inten-  [*163 
tion  to  commence  the  suit  was  not  absolute, 
positive  and  unequivocal ;  and  we  cannot  ad- 
mit that  the  messenger  or  bearer  of  the  writ 
shall  have  it  in  his  power  to  decide,  whether 
the  suit  shall  be  commenced  by  any  event  sub- 
sequent to  the  delivery  of  the  writ  to  him, 
short  of  its  being  actually  put  into  the  hands, 
or  left  at  the  office  of  the  coroner. 

The  judge,  therefore,  erred  in  charging  the 
jury  that  the  suit  must  be  considered  as  com- 
menced, "when  the  clerk  started  to  deliver  the 
writ  to  the  coroner,  after  he  had  determined 
absolutely  to  issue"  it." 

The  execution  having  been  tested  in  the 
name  of  Ch.  J.  Kent,  instead  of  Oh.  J.  Thomp- 
son, did  not  render  it  void.  It  was  amenda- 
ble, and  the  sheriff  could  not  avail  himself  of 
the  irregularity. 

SAVAGE,  Ch.  J.,  concurred. 

New  trial  granted,  with  costs  to  abide  tJie 
event. 


BALLOU  «.  SPENCER  AND  SPENCER. 

Special  Partnership —  What  Constitutes — Con- 
tract, for  Sale  of  Land  to  Two — Part  Pay- 
ment to  be  Made,  in  Notes  Indorsed  by  Pur- 
chasers— One  Purchaser  Cannot  Bind  Others 
by  Indorsement. 

A  and  B  enter  into  a  contract  with  C  for  a  con- 
veyance from  him  to  them  of  a  farm,  and  that  they 
will  pay  a  part  in  good  negotiable  promissory  notes 
to  be  indorsed  by  them :  held,  that  this  does  not 
constitute  them  special  partners,  so  that  one  can 
bind  both  by  an  indorsement  in  the  name  of  both, 
without  the  knowledge  and  assent  of  the  other. 

Citations—  4  Johns.,  251 ;  1  Esp.,  30 ;  3  T.  R.,  757. 

A  SSUMPSIT,  tried  before  Rochester  Circuit 
li  Judge,  at  the  Madison  Circuit,  July  7, 
1823. 

The  action  was  brought  to  recover  the  amount 
of  the  following  promissory  note:  "Lenox, 
May  1st,  1821.  For  value  received,  I  prom- 
ise to  pay  Ichabod  S.  Spencer,  or  bearer,  one 
hundred  and  fifty  dollars,  with  interest,  in  one 
year  from  date.  Witness  my  hand, 

WILLIAM  BARRIE." 

The  note  was  indorsed  thus  :  "I.  S.  &  J.  A. 
Spencer." 

The  declaration  in  the  cause  consisted  of 
three  counts.  The  first  stated  the  defendants 
to  be  partners  in  law,  and  to  have  indorsed  the 
note  as  such  partners.  The  second  stated  them 


NOTE.— Partnership—  What  ooneUtutes— Power  of 
Partner*.  See  Post  v.  Kimberly, 9  Johns.,  470,  note: 
Wotmoro  v.  Haker,  9  Johns.,  307.  note ;  Duf 
v.  Halsey,  16  Johns.,  34,  note;  Briien  v.  Mra- 
(luiind,  17  Johns.,  58,  tuite  ;  Foot  v.  Subin,  19  Johns., 
155.  note;  Reynolds  v.  Cleveland,  jxixt,  282,  note. 
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to  be  the  bearers  of  the  note,  and  as  such  bear- 
ers to  have  indorsed  it,  without  saying  they 
were  partners.  The  third  count  consisted  of 
the  usual  money  counts. 

It  was  admitted  by  the  counsel  for  the  de- 
fendants that  the  indorsement  on  the  back  of 
the  note  was  in  the  handwriting  of  one  of  the 
defendants,  namely  :  I.  S.  Spencer,  but  de- 
164*]  nied  *that  the  other  defendant,  J.  A. 
Spencer,  was  bound  by  .the  indorsement. 

The  plaintiff  then  offered  in  evidence  a 
sealed  contract  executed  by  the  defendants 
and  one  Charles  Stroud,  in  the  words  follow- 
ing: 

7' Articles  of  agreement,  made  this  17th  Apr., 
1821,  between  Charles  Stroud  of  one  part,  and 
Ichabod  S.  Spencer  and  Joshua  A.  Spencer  of 
th«  other  part,  as  follows  :  the  said  Charles 
agrees  to  sell  and  quitclaim  his  right  and  title 
to  lot  number  eighty-two,  in  the  Canastota 
tract,  to  the  said  Ichabod  S.  &  Joshua  A.,  their 
heirs  and  assigns  forever,  for  one  thousand 
dollars,  to  be  paid  as  hereafter  mentioned ; 
and  when  the  payments  are  made,  to  give 
them  a  quitclaim  deed.  And  said  Ichabod  S. 
&  Joshua  A.  agree  to  pay  said  Charles,  as  and 
for  the  purchase  price  of  said  premises,  one 
thousand  dollars,  in  manner  following  to  wit : 
three  hundred  and  forty  four  dollars  and  sixty 
seven  cents  is  paid  down,  and  the  residue  shall 
be  paid,  say  in  three  weeks  or  sooner,  in  good 
negotiable  promissory  notes  due  or  to  be  due 
within  one  year ;  and  in  cases  where  said 
Charles  is  not  acquainted  with  the  drawers,  so 
as  to  be  satisfied  of  their  responsibility,  the 
said  Ichabod  S.  &  Joshua  A.  shall  indorse 
said  notes.  The  said  Ichabod  S.  &  Joshua  A. 
to  have  the  possession  or  use  and  profits  of 
the  premises,  from  henceforth,  and  the  said 
Charles  to  take  the  same  on  equal  shares,  for 
one  year  ;  the  above  contracted  land  only  in 
eludes  one  hundred  and  thirty  six  acres,  of 
which  the  said  Charles  is  now  possessed,  so  that 
he  excepts  Eleazer  Lewis'  twenty  acres  and  Job 
Lockwood's  thirty-six  acres,  sixty  one  hun- 
dreths,  to  convey  himself.  In  witness,  &c." 

The  plaintiff  then  proved  by  Charles  Stroud, 
a  party  to  this  contract,  that  the  note  in  ques- 
tion was  delivered  to  him  by  Ichabod  S.  Spen- 
cer, one  of  the  defendants,  in  part  pay  of  the 
purchase  money,  for  the  land  mentioned  in  the 
contract,  and  in  compliance  with  that  part  of 
the  contract,  which  states  that  good  negotia- 
ble promissory  notes  should  be  turned  out  in 
payment  for  the  land  ;  that  he  received  this  on 
the  contract ;  that  it  was  indorsed  at  his  re- 
quest, by  Ichabod  S.  Spencer,  one  of  the  de- 
105*]  fendants,  in  the  name  of  both  ;  that  *J 
A.  Spencer  was  not  present  when  he  received 
the  note  from  I.  S.  Spencer,  and  he  did  not 
know  that  he  knew  of  the  indorsement. 

The  judge  determined  that  the  evidence  was 
not  sufficient  to  entitle  the  plaintiff  to  recover 
of  J.  A.  Spencer,  and  ordered  the  plaintiff  to 
be  nonsuited  for  this  cause,  with  leave  to  make 
a  case  for  the  opinion  of  the  Supreme  Court. 
The  plaintiff,  accordingly,  under  the  direction 
of  the  court,  was  nonsuited,  with  leave  to  move 
to  set  the  nonsuit  aside. 

Mr.  G.  P.  Kirkland,  for  the  plaintiff,  insisted 
that  by  the  agreement  with  Stroud,  the  de- 
fendants became  partners,  pro  hoc  vice.  One 
was,  therefore,  authorized  to  indorse  in  the 
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name  of  both.  Each  trusted  the  other  to  do- 
any  act  in  performance  of  the  contract,  which 
contemplated  a  joint  indorsement.  One  might, 
doubtless,  have  paid  in  the  joint  property  of 
both ;  and  a  release  of  the  covenant  by  one 
would  have  bound  the  other. 

But  if  the  defendants  were  not  constituted 
special  partners  by  the  agreement,  it  is  pre- 
sumable, from  the  facts  proved,  that  J.  A.  au- 
thorized I.  S.  Spencer  to  indorse  in  the  name 
of  both  ;  and  the  judge  should,  at  least,  have- 
left  the  cause  to  the  jury  upon  the  question  of 
this  fact.  Ely  v.  Adams,  19  Johns.,  318. 

Mr.  J.  A.  Spencer,  contra.  There  is  no  evi- 
dence that  the  defendants  were  ever  partners, 
as  averred  in  the  first  count,  or  that  they  were 
bearers  as  averred  in  the  second.  I.  S.  Spen; 
cer  had  no  right,  under  the  agreement,  to  use- 
the  other  defendant's  name  by  indorsing  it 
upon  a  note.  As  well  might  it  be  said  that  he 
could  bind  his  joint  contractor  in  the  agree- 
ment by  any  other  new  and  distinct  contract. 
The  indorsement  spoken  of  by  the  agreement 
is,  in  its  nature,  the  actual  indorsement  of 
both.  The  note  was  payable  to  I.  S.  Spencer 
alone.  He  was  the  owner.  Taking  the  agree- 
ment in  reference  to  such  a  note,  it  could  mean 
only  a  second  indorsement  by  the  other  de- 
fendant, I.  S.  Spencer  being  liable  in  the  first 
instance.  It  does  not  appear  that  the  other 
defendant  ever  saw  or  heard  of  the  note  in 
question. 

*Besides,  there  was  no  demand  of  [*16(^ 
payment  or  notice  to  the  indorser  proved.  The 
nonsuit  is  not  confined  by  the  case  to  the  ques- 
tion of  partnership,  but  goes  upon  the  whole- 
case. 

Mr.  Kirkland,  in  reply,  said  the  want  of  de- 
mand and  notice  not  being  made  a  point  at 
the  trial,  could  not  now  be  insisted  on. 

SAVAGE,  Ch.  J.  I  think  the  nonsuit  was 
right.  There  is  no  evidence  whatever  in  the 
case  to  show  that  the  defendants  were  part 
ners.  The  agreement  did  not  make  them  so  ;. 
nor  their  joint  interest  in  the  land  purchased 
of  Stroud.  The  note  in  question  was  payable 
to  I.  S.  Spencer,  alone.  J.  A.  Spencer  is  not 
shown  to  have  had  any  interest  in  it.  There 
is  no  ground  whatever  to  charge  him  ;  nor,  in- 
deed, either  of  the  defendants  ;  for  no  demand 
upon  the  maker  or  notice  to  the  indorser  was 
proved,  or  any  excuse  shown  for  the  omission. 

SUTHERLAND,  J. ,  concurred. 

WOODWORTH,  J.,  dissenting.  The  defend- 
ants agreed  to  purchase  a  lot  of  land  of  Charles- 
Stroud  for  $1,000 — a  part  of  the  consideration 
to  be  paid  down,  and  the  residue  in  negotiable 
promissory  notes.  In  cases  where  Stroud  was 
not  acquainted  with  the  drawers,  and  not  sat- 
isfied of  their  responsibility,  the  defendants 
stipulated  to  indorse.  This  contract  consti- 
tuted a  joint  concern  in  the  purchase,  and  in 
the  securities  to  be  given  for  the  payment.  A 
partnership  may  exist  in  a  particular  concern 
or  business,  which,  although  it  does  not  make 
out  a  general  partnership,  the  partners  are 
liable,  where  the  business  is  connected  with 
such  particular  concern.  A  general  rule  ap- 
plicable to  both  general  and  special  partner- 
ships is,  that  in  transactions  relating  to  the 
joint  concern,  one  of  several  partners  may 
bind  the  rest.  He  may  issue  notes  and  indorse 
bills  for  the  common  benefit,  without  applying 
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to  the  rest  in  every  particular  case.  In  special 
partnerships,  the  power  of  the  individuals  com- 
posing them,  can  only  be  exercised  within  the 
compass  of  that  particular  business  to  which 
167*]  the  partnership  relates.  Itis*analo- 
gous  to  the  power  of  an  agent  appointed  for  a 
special  purpose,  who,  if  he  exceed  his  au- 
thority, cannot  bind  his  principal.  This  doc- 
trine is  well  settled  by  a  variety  of  cases.  Liv- 
ingston v.  Roosevelt,  4  Johns. ,  251  ;  1  Esp. ,  30  ; 
3  T.  R.,  757.  If,  then,  one  individual,  in  a 
limited  partnership  or  concern,  may  indorse 
notes  for  the  common  benefit  in  relation  to 
that  concern,  I  apprehend  there  can  be  no 
doubt  of  the  right  of  either  of  the  defendants 
to  make  the  indorsement  in  question.  It  was 
authorized  not  only  by  the  fact  that  they  were 
joint  purchasers,  and  were  jointly  to  make 
payment,  but  by  an  express  covenant  that  the 
defendants  should  indorse,  if  the  responsibility 
of  the  drawers  was  not  satisfactory  to  the  per- 
son of  whom  they  purchased.  Within  the  prin- 
ciples laid  down,  and  the  authority  derived 
from  the  special  agreement  between  the  par- 
ties, either  of  the  defendants  was  authorized  to 
indofse  for  both.  Whether  J.  A.  Spencer  was 

E resent,  or  subscribed  his  name,  is  immaterial. 
a  judgment  of  law,  the  indorsement  was  ob- 
ligatory on  both. 

The  note  was  received  in  part  payment,  and 
indorsed  at  the  request  of  Stroud.  The  con- 
tract was  thereby  executed  on  the  part  of  the 
defendants,  and  placed  them  on  the  footing  of 
indorsers. 

It  does  not  appear  by  the  case  that  any  ques- 
tion was  raised  at  the  trial,  whether  the  note 
could  be  given  in  evidence  under  the  counts 
in  the  declaration,  or  whether  there  had  been 
a  demand  and  notice.  As  to  the  first,  the  evi- 
dence supported  the  second  count,  which  avers 
that  the  defendants,  being  bearers  of  the  note, 
indorsed  it,  without  saying  they  were  part- 
ners. It  was  sufficient  to  show  that  the  in- 
dorsement was  legally  binding  on  both  defend- 
ants. No  objection  appears  to  have  been  made 
at  the  trial,  on  this  ground.  From  the  case,  it 
may  be  inferred  that  proof  of  a  demand  and 
notice  were  not  offered,  in  consequence  of  the 
decision  of  the  judge  that  J.  A.  Spencer  was 
not  liable.  The  indorsement  was  considered 
as  not  binding  on  him.  Had  this  been  correct, 
it  was  useless  to  produce  evidence  of  a  demand 
and  notice. 

Under  the  circumstances,  it  cannot  now  be 
determined,  whether  the  plaintiff  could  prove 
168*]  a  demand  and  notice,  or  *not.  The 
presumption  is,  that  this  question  was  not 
raised,  as  the  judge  evidently  disposed  of  the 
cause  on  another  ground.  I  think  the  nonsuit 
should  be  set  set  aside  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

Motion  denied. 
Cited  in-15  Wend.,  188. 


JACKSON  v.  LOOMIS. 

Action  of  Trespass —  Value  of  Improvements,  in 
Mitigation  of  Damage*. 

In  an  action  of  trespass  for  mtsne  profit*  against 
a  bona  Me  purchaser,  he  shall  be  allowed  against 
the  plaintiff,  in  mitigation  of  damages,  the  value  of 
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permanent  improvements  made  in  good  faith,  to 
the  extent  of  the  rents  and  profits  claimed  by  the 
plaintiff. 

Citations— 1  Johns.  Cas.,  281 ;  2  Johns.  Cas.,  441 ; 
1  Johns.  Ch.,  387-8 ;  8  Wh.,  81,  82 ;  5  Co.,  30. 

HRRESPASS  for  mesne  profits,  tried  at  the 
-L  Washington  Circuit,  July  15,  1823,  before 
Walworth,  Circuit  Judge.  On  the  trial,  the 
plaintiff  produced  in  evidence  an  exemplifica- 
tion of  a  record  of  recovery,  in  an  action  of 
ejectment,  duly  signed  and  filed  Mar.  5,  1822, 
by  which  it  appeared  that  the  demise  in  the 
declaration  was  laid  Feb.  2,  1818  ;  and  it  was 
admitted  by  the  defendant,  that  a  writ  of  pos- 
session had  been  issued  on  the  judgment,  and 
the  lessor  of  the  plaintiff  put  into  possession 
of  the  premises,  July  15,  1822.  Robert  Wil- 
cox  was  then  sworn  as  a  witness  on  the  part  of 
the  plaintiff,  and  testified  that  he  knew  the 
premises  recovered  in  the  action  of  ejectment ; 
that  about  32*  acres  were  cultivated  lands  ; 
that  the  annual  worth  or  value  of  the  32^  acres, 
over  and  above  taxes  and  ordinary  repairs,  was 
$2  per  acre,  amounting  in  the  whole  to  $65  per 
annum. 

The  defendant  then  offered  to  prove  that 
May  1,  1812,  he  entered  into  possession  of  the 
premises  as  a  bona  fide  purchaser,  for  a  valu- 
able consideration,  by  virtue  of  a  deed  from 
one  James  Wells,  who  had  been  reported  the 
owner  of  the  premises,  and  had  been  in  the 
possession  for  many  years  previous  to  the  sale 
to  the  defendant ;  that  the  defendant  continued 
to  possess  and  enjoy  the  premises  peaceably, 
without  interruption,  until  Feb.  2,  1818,  when 
the  lessor  of  the  plaintiff  in  the  action  of  eject- 
ment claimed  the  premises  by  virtue  of  a  sale 
under  a  mortgage,  executed  by  Wells  anterior 
to  the  date  of  the  deed  under  which  the  de- 
fendant held  the  premises,  and  commenced  the 
action  of  ejectment  as  mortgagee  ;  that  the 
defendant  *resisted  the  claim  until  it  [*169 
was  finally  decided  against  him  in  the  Court 
for  the  Correction  of  Errors.  That  from  Feb. 
2,  1818,  to  the  time  of  the  decision,  the  defend- 
ant had  expended,  in  labor  and  advances  in 
making  permanent,  useful  and  beneficial  im- 
provements upon  the  premises,  a  sum  more 
than  equal  to  the  value  of  the  annual  income 
from  Feb.  2,  1818,  until  possession  of  the 
premises  was  delivered  ;  that  the  improvements 
made  by  the  defendant  consisted  in  digging 
and  gathering  stones  from  the  soil  on  the  prem- 
ises, and  building  stone  walls  or  fences  around 
the  premises,  and  forming  them  into  convenient 
lots.  Which  evidence  the  counsel  for  the  de- 
dendant  insisted  should  be  admitted  and  al- 
lowed as  decisive  to  entitle  the  defendant  to  a 
verdict,  and  to  bar  the  plaintiff  from  a  re- 
covery, and  at  all  events,  that  it  should  be  ad- 
mitted and  allowed  in  mitigation  of  damages. 
But  the  counsel  for  the  plaintiff  insisted  that 
the  evidence  was  not  sufficient,  and  could  not 
be  admitted  or  allowed  either  to  entitle  the 
defendant  to  a  verdict,  or  in  mitigation  of 
damages.  The  judge  refused  to  receive  the 
testimony,  either  for  the  purpose  of  entitling 
the  defendant  to  a  verdict,  or  in  mitigation  of 
damages,  and  the  jury  gave  a  verdict  for  the 
plaintiff  for  $287  damages.  To  this  opinion 
the  defendant  excepted,  and  the  question  now 
came  before  the  court  on  a  bill  of  exceptions, 
by  way  of  motion  for  a  new  trial. 
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Mr.  J.  L.  Wendell,  for  the  defendant.  Tres- 
pass for  mesne  profits  is  an  equitable  action, 
intended  to  do  justice  to  the  plaintiff  by  put- 
ting him  in  as  good  a  situation  as  he  would 
have  held,  provided  he  had  not  been  dispos- 
sessed. If  waste  has  been  committed,  the  dam- 
ages may  be  increased  accordingly,  beyond 
the  measure  of  the  rent,  to  an  extent  which 
will  make  him  whole.  And,  on  the  other  hand, 
if  improvements  are  made  of  a  permanent  and 
beneficial  nature,  and  the  defendant  entered 
in  good  faith,  a  jury  are  bound,  as  honest  men, 
to  deduct  their  value  from  the  damages.  We 
do  not  claim,  by  way  of  set-off,  an  allowance 
for  all  the  improvements.  We  are  aware  that 
this  is  inadmissible ;  and  that  we  cannot  go 
bevond  answering  the  claim  for  damages.  Nor 
17O*J  *do  we  pretend  that  where  a  defend- 
ant enters  with  knowledge  he  has  no  title,  he 
should  be  even  allowed  to  mitigate  damages 
by  improvement ;  nor  do  we  ask  an  allowance 
for  improvements,  which  are  merely  showy 
and  unsubstantial,  or  unappropriate  to  the 
premises.  These,  we  agree,  should  be  disal- 
lowed, because  not  beneficial.  Suppose  a  de- 
fendant entering  in  good  faith,  and  by  labor 
and  expense,  changing  that  which  was  worth- 
less before  into  a  valuable  farm;  turning,  for 
instance,  a  barren  marsh  into  a  fruitful  field; 
would  it  not  be  revolting  to  every  feeling  of 
justice,  that  a  plaintiff  should  take  damages 
upon  the  basis  that  he  had  himself  made  the 
improvements — that  the  defendant  should  not 
only  lose  his  labor,  but  pay  the  income  which 
that  labor  had  created  ? 

In  Moore  v.  Cable,  1  Johns.  Ch.,  387,  388,  the 
party,  standing  in  the  place  of  a  mortgagee, 
entered  without  right,  and  with  full  knowl- 
edge that  this  was  so.  To  give  a  mortgagee  an 
indefinite  latitude  in  improving  the  estate, 
might  entirely  defeat  the  title  of  the  mort- 
gagor. Besides,  the  case  is  distinguishable  in 
another  point  of  view.  The  mortgagee  knows 
that  he  may  not  be  deprived  of  his  lands.  He 
improves  for  his  own  benefit.  Yet  the  Chan- 
cellor allowed  the  mortgagee,  in  that  case,  what 
was  denied  to  us  in  this.  At  any  rate,  the 
plaintiff  ought  not  to  recover  for  the  annual 
value  of  the  land  as  enhanced  by  the  defend- 
ant himself. 

Mr.  R.  Weston,  contra;  The  question  pre- 
sented by  the  case  is,  whether,  after  denying 
the  plaintiff's  title,  and  putting  him  to  an  ex- 
pensive litigation  in  its  support,  the  defendant 
can  finally  turn  round  upon  him  in  an  action 
for  mesne  profits,  and  demand  a  deduction  of 
improvements.  This  question  has,  I  believe, 
never  been  directly  decided  ;  but  it  has  been 
repeatedly  held,  that  the  damages  in  an  action 
for  mesne  profits  necessarily  follow  a  recovery 
in  ejectment.  They  are  an  inseparable  incident. 
Even  a  recovery  of  the  same  premises  in  a 
cross-ejectment,  will  not  protect  the  defend- 
ant. The  annual  value  of  the  land  is  the  meas- 
ure of  the  damages,  whatever  may  have  been 
the  views  of  the  defendant  in  taking  posses- 
sion. The  land,  no  matter  what  may  be  its 
171*]  *iucrease  of  value,  and  whether  it  arise 
from  the  labor  of  the  defendant  or  any  other 
cause,  belongs  to  the  plaintiff,  with  all  its  per- 
manent improvements :  and  he  is  entitled  to 
the  rent.  It  is  well  settled  that  the  defendant 
can  have  no  action  for  the  price  of  his  labor  ;  a 
346 


promise  to  pay  him  for  it  would  be  nudum 
pactum;  and  to  allow  a  deduction  would  be 
making  substance  yield  to  form.  Had  the  land 
been  voluntarily  surrendered  six  years  ago,  the 
defendant  could  have  recovered  nothing  for 
his  improvements  ;  but  by  obstinately  holding 
out,  and  maintaining  possession  to  the  last,  he 
gains  the  use  of  the  land. 

Mr.  Wendell,  in  reply,  said  he  had  omitted  to 
cite  Murray  v.  Gouverneur,  2  Johns.  Cas. ,  441 , 
which  was  an  action  for  the  mesne  profits,  and 
where  Kent,  J.,  said,  "as  to  the  sums  expended 
by  the  appellant  for  repairs,  it  may  be  left  for 
liquidation  in  an  action  for  the  mesne  profits  if 
the  respondents  should  think  proper  to  sue  for 
the  rents  and  profits.  The  action  for  mesne 
profits  is  a  liberal  and  equitable  action,  and 
will  allow  of  every  kind  of  equitable  defense." 

Mr±  Westson  would  merely  say.  that  the  re- 
mark of  Kent,  J. ,  was  obiter.  The  question 
here  in  controversy  did  not  arise  in  that  case. 

Curia,  per  SAVAGE,  Ch.  J.  Though  I  find 
no  cases  in  point  upon  the  question  presented, 
either  in  England  or  this  State,  there  are  sev- 
eral which  bear  upon  it.  In .  the  case  of  Van 
Allen  v.  Rogers,  1  Johns.  Cas.,  281,  the  defend- 
ant held  the  premises  under  a  contract  with 
the  devisor  of  the  plaintiff.  In  an  action  for 
mesne  profits,  the  defendant  offered  to  prove 
that,  by  permission  of  the  general  owner,  he 
built  a  house,  barn  and  store  then  occupied  by 
the  plaintiff.  The  court  say  the  improvements 
were  made  antecedent  to  the  plaintiff's  title;  if 
the  defendant  is  entitled  to  compensation,  he 
must  seek  it  from  the  personal  representatives  of 
the  devisor — not  from  the  plaintiff.  They  do 
not  say  what  they  would  have  held,  if  the  orig- 
inal owner  had  brought  the  suit.  In  Murray  v. 
Gouverneur,  2  Johns.  Cas.,  441-2,  Kent,  </., 
who  *gave  the  opinion  of  the  court,  [*172 
says,  "  as  to  the  sum  expended  for  repairs,  it 
may  be  left  for  liquidation  in  an  action  for  the 
mesne  profits,  if  the  respondents  should  think 
proper  to  sue  for  the  rents  and  profits.  The 
action  for  mesne  profits  is  a  liberal  and  equi- 
table one,  and  will  allow  of  every  kind  of  equi- 
table defense."  In  Moore  v.  Cable,  1  Johns.  Ch., 
387-8,  the  question  was,  whether  a  mortgagee 
in  possession  was  entitled  to  his  improvements 
against  the  mortgagor  applying  to  redeem. 
The  Chancellor  decided  he  was  not,  but  that 
the  mortgagee  should  not  be  holden  to  allow 
for  rents  and  profits,  which  had  exclusively 
arisen  from  hjs  own  expenditures  in  improve- 
ments; and  that  he  should  be  allowed  for  neces- 
sary repairs,  though  not  for  clearing  land. 

There  is  certainly  no  reason,  in  general,  why 
the  owner  of  land  should  be  compelled  to  pay 
for  improvements  which  he  neither  directed 
nor  desired,  as  a  condition  on  which  he  is  to 
gain  possession  of  his  property.  But  when  an 
occupant  has  taken  possession  under  a  bonafide 
purchase,  and  made  permanent  improvements, 
it  is  very  hard  for  him  to  lose  both  land  and 
improvements.  If  the  plaintiff  is  not  content 
with  acquiring  possession  of  his  property  in  an 
improved  condition,  after  he  has  neglected  to 
assert  his  title  for  a  number  of  years,  it  is  cer- 
tainly equitable  that  the  defendant  should  be 
allowed  the  value  of  his  improvements,  made 
in  good  faith  to  the  extent  of  the  rents  and 
profits  claimed.  This  view  of  the  subject  is  f  ul- 

COWEN  4. 


1825 


THOMAS  v.  WOODS. 


172 


ly  supported  by  Green  v.  Biddle,  8  Wh.,  81,  82, 
and  the  authorities  there  cited,  especially  Coul- 
•  ter's  case,  5  Co. ,  30.     Most  clearly  the  defend- 
ant should  not  be  compelled  to  pay  an  enhanced 
rent  in  consequence  of  his  own  improvements. 
The  defendant  is  entitled  to  a  new  trial. 
New  trial  granted,  (a) 

Cited  in-5  Cow.,  264 ;  59  N.  Y.,  52 ;  61  N.  Y.,  397 ; 
4  Sand.,  487;  1  Sawy.,  26. 

(a)  The  value  of  improvements  made  by  the  de- 
fendant may  be  set  off  against  a  claim  of  mesne  pro- 
fits ;  but  profits  before  the  demise  laid  should  be 
first  deducted  from  the  value  of  the  improvements. 
Hvlton  v.  Brown,  C.  C.,  Apr..  1808,  Pa.;  Whart.  Dig., 
Eject.,  I,  pi.  74,  p.  188,  M.  S.  Rep. 
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Assignment  of  Bond  and  Mortgage,  Payable  in 
Installments,  with  Annual  Interest — Covenant 
by  Assignor,  to  be  Accountable  if  Assignee 
Could  not  Collect  of  Obligor  by  Due  Process  of 
Laic — Delay  of  Assignee  to  Sue  Obligor,  after 
Installment  Fell  Due — Interest  in  Arrear — 
Balance,  Left  Due  After  Foreclosure  and  Sale 
— Responsibility  of  Assignor — Pleading. 

W.  assig-ned  a  bond  and  mortgage,  payable  by  in- 
stallments, with  interest  annually  to  T.  and  cove- 
nanted that  if  T.  should  not  be  able  to  procure  and 
enforce  payment  at  the  times,  and  in  the  manner 
therein  specified,  by  due  process  of  law,  W.  would 
be  accountable  to  him  for  what  should  remain  due. 
The  first  installment  became  due  Mar.,  1,  1814  ;  but 
T.  did  not  sue  the  mortgagor  until  after  the  next 
May  Term,  when  certain  interest  had  been  in  arrear 
for  several  years.  The  suit  was  pursued  to  judg- 
ment, and  a  ft.  fa.  and  an  alias  fi.  fa.  returned  niula 
bona,  &c.,  and  in  the  meantime,  T.  foreclosed  the 
mortgage,  which  still  left  a  balance  unpaid,  includ- 
ing the  interest  in  arrear ;  and  from  the  evidence,  it 
appeared  probable  that  the  mortgagor  had  been 
unable  to  pay  this  balance  before  and  ever  since  the 
installment  became  due ;  in  an  action  by  T.  against 
W.,  held  that  T.  should  not  recover  the  interest  in 
arrear  for  several  years,  this  being  forfeited  by  de- 
lay :  but  that  he  might  recover  the  residue ;  suffer- 
ing a  term  to  elapse  after  it  fell  due,  not  being  an 
unreasonable  delay  as  to  this,  under  all  the  circum- 
stances of  the  case. 

One  covenants  to  pay  a  debt,  if  it  cannot  be  col- 
lected of  another  by  due  process  of  law ;  it  is  a  com- 
pliance with  the  condition,  if  the  covenantee  exert 
reasonable  diligence  to  collect,  under  all  the  cir- 
cumstances of  the  case ;  and  if  he  suffer  a  term  to 
elapse  after  the  debt  falls  due  without  suit,  it  being 
apparent  that  the  covenantor  has  sustained  no  in- 
jury bv  the  delay,  he  is  liable.  Nor  is  it  necessary 
to  issue  a  ca.  sa.  against  the  principal  debtor,  if  it 
be  apparent  that  it  would  be  of  no  avail. 

It  is  enough  that  the  covenantor  have  notice  of 
the  failure  to  collect  after  due  process  of  law .  There 
is  no  need  of  demand  or  request. 

Otherwise,  it  seems,  if  the  covenant  be  to  pay  on 
request,  expressly. 

In  an  action  on  such  a  covenant,  averring  notice, 
the  defendant  must  deny  this  by  plea,  or  it  will  be 
taken  as  admitted  upon  the  record. 

A  plea  of  nun  ettt  factum  puts  in  issue  the  execu- 
tion of  a  deed  only.  All  other  material  averments 
in  the  declaraiion  are  admitted. 

Citations— 1  Cai.,  427 ;  19  Johns.,  89,  71,  72;  1  Cow., 
98 ;  10  Johns.,  47 ;  1  Saund.,  33. 

fl  OVEN  ANT,  tried  at  the  Washington  Cir- 
\J  cuit,  July  15,  1823,  before  Wai  worth,  Cir- 
cuit Judge.  The  declaration  stated  that  Feb. 
8,  1809,  one  Joshua  Streeter  and  Adah,  his 
wife,  for  $2,400,  mortgaged  to  the  defendant 
certain  premises  to  secure  the  payment  of  $1,- 
200,  and  interest,  according  to  the  condition  of 
a  certain  bond  executed  therewith  by  Streeter; 
that  afterwards,  Aug.  27,  1810,  the  defendant 
assigned  the  mortgage  to  the  plaintiff,  in  which 
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assignment  it  was  agreed  by  the  defendant  that 
in  case  the  plaintiff  should  not  be  able  to  pro- 
cure or  enforce  the  payment  of  the  money 
secured  by  the  mortgage  and  bond,  by  due 
process  of  law,  the  defendant  should  stand  ac- 
countable to  the  plaintiff  for  such  sum  or  sums 
of  money  as  should  remain  due,  in  manner  and 
at  the  several  times  specified  in  the  bond. 

The  declaration  then  averred  :  1.  That  the 
bond  was  dated  the  same  day  and  year  with 
the  mortgage,  and  conditioned  to  pay  $1,200, 
with  interest,  to  commence  from  Apr.  1, 
thereafter,  as  follows :  $500  in  five  years  from 
Mar.  1,  then  next;  $400  in  nine  years  from 
*Mar.  1,  then  next;  and  the  remaining  [*174 
sum  of  $300,  in  thirteen  years  from  Mar.  1,  then 
next,  and  the  interest  on  the  whole  sum,  or 
any  such  sum  as  should  from  time  to  time 
remain  due  of  the  $1,200,  annually,  Mar.  1, 
in  each  year  ;  the  first  interest  to  be  paid 
Mar.  1,  1810.  2.  That  Mar.  1,  1814,  the  sum 
of  $913  became  due  and  was  unpaid  ;  and  the 
plaintiff  being  unable  to  procure  payment 
without  suit,  caused  a  suit  to  be  commenced 
in  the  Supreme  Court,  on  the  bond  against 
Streeter,  in  the  name  of  the  defendant,  and  in 
October  Term,  1814,  obtained  judgment  for 
$2,400  of  debt  and  $24.67  costs,  issued  a  testa- 
turn  fieri  facias  to  the  sheriff  of  the  County  of 
Washington,  to  which  he  returned  that  Streeter 
had  not  any  goods  or  chattels,  lands  or  tene- 
ments in  his  bailiwick,  whereof  he  could  cause 
to  be  made  the  debt  and  damages,  or  any  part 
thereof.  3.  That  the  plaintiff  being  unable  to 
procure  payment  of  the  mortgage,  foreclosed 
it ;  and  Dec.  30,  1814,  sold  the  premises  to 
John  P.  Reynolds  for  $905,  being  the  highest 
sum  bid  ;  that  the  costs  and  charges  of  sale 
were  $50.84,  and  deducting  this,  together  with 
the  costs  of  obtaining  the  judgment  from  $905, 
there  remained  $829.49  to  be  applied  on  the 
mortgage.  4.  That  Mar.  1,  1818,  there  became 
due  on  the  bond  and  mortgage  $430.20,  over 
and  above  the  $829.49,  which  being  unpaid, 
an  alias  testatum  fieri  facias  was  issued  on  the 
judgment,  to  the  sheriff  of  the  County  of 
Washington,  who  returned  that  Streeter  had 
not  any  goods  or  chattels,  lands  or  tenements 
in  his  bailiwick,  whereof  he  could  cause  to  be 
made  the  debt  and  damages,  or  any  part  there- 
of. 5.  That  Streeter  is  insolvent,  and  has  been 
so  since  Mar.  1,  1814.  6.  That  the  defendant 
had  notice  of  the  proceedings  against  Streeter 
and  of  his  insolvency. 

To  this  declaration  the  defendant  pleaded  : 
1.  That  the  assignment  was  not  his  deed.  2. 
That  Mar.  1,  1814,  Streeter  was  not  insolvent, 
but  from  thence  hitherto  was  solvent,  and  able 
to  pay  all  sums  of  money  as  they  fell  due, 
according  to  the  condition  of  the  bond.  3. 
The  same.  4.  That  the  plaintiff  might  have 
procured  and  enforced  *payment  of[*175 
the  sums  of  money  on  the  bond  and  mortgage 
by  due  process  of  law. 

On  the  trial,  the  plaintiff  proved  the  mort- 
gage and   bond,  upon  which  there  were  the 
following  indorsements  of  payments  : 
June  16,  1810,  $60  00 

Sep.  22,  1810,      -        -  16  64 

Apr.  28,  1811,  91  00 

Apr.  1,  1813, 84  00 

$251  64 
847 


175 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1825- 


The  assignment,  foreclosure,  judgment,  the 
several  writs  offi.fa.  and  returns  set  forth  in 
declaring,  being  also  proved  (the  memorandum 
of  the  judgment  record  being  of  August  Term, 
1814),  the  plaintiff  rested  ;  and  the  defendant 
moved  for  a  nonsuit,  objecting  that  the  plaint- 
iff should  have  proved  notice  of  Streeter's  de- 
fault, and  a  demand  of  payment,  to  which  the 
Elaintiff's  counsel  answered  that  it  was  averred 
i  the  declaration  and  not  denied  by  the  plea. 
The  defendant  also  insisted  that  a  suit  should 
have  been  brought  for  the  default  in  payment 
of  a-  part  of  the  interest  in  1811,  thirty-six 
cents,  the  whole  in  1812,  and  that  a  suit  for 
the  installment  due  in  Mar.  1814,  should  have 
been  commenced  before  May  Term.  The  court 
reserved  the  questions,  and  refused  the  nonsuit. 
Ebenezer  Russell,  a  witness  on  the  part  of 
the  defendant,  testified  that  Joshua  Streeter 
had  been  deputy-sheriff  and  jailer  of  the 
County  of  Washington,  in  the  Town  of  Salem, 
for  several  years  past ;  that  the  witness,  as 
Treasurer  of  the  County  of  Washington,  paid 
him  on 

Feb.  2,  1815,  -        -        -        -      $  12  34 

Feb.  10,  1816,  -        -•       -           644  67 

Feb.  18,  1817,  -        -        -        -        801  73 

Sep.  23,  1818,  -        -        -        1,151  64 

Jan.  18, 1819,  -        -        -        -        611  75 

Mar.  23,  1820,  -                            706  16 

Feb.  1,  1821,  -        -        -        -        525  71 

$4,628  82 

176*]  *That  the  above  sums  were  audited  to 
Streeter,  by  the  supervisors  of  the  County  of 
Washington,  for  keeping  the  prisoners  during 
those  years,  and  some  little  repairs  to  the  jail ; 
that  a  very  small  part  of  it  was  for  services 
rendered  the  county  as  constable  ;  that  Streeter 
frequently  drew  upon  the  witness  as  treasurer 
before  he  was  entitled  to  receive  the  amount 
audited,  and  the  witness  paid  such  drafts  on 
the  credit  of  the  fund  ;  and  he  did  not  hesitate 
to  advance  $200  or  $300  before  the  amount 
was  audited,  and  when  Streeter  became  en- 
titled to  receive  the  amount  audited,  such 
drafts  were  accepted  by  him,  and  his  receipts 
taken  for  the  whole  amount  audited  for  the 

Jear  ;   that  in  1816  or  1817,  he  advanced  to 
ohn  Beaty  about  $600  for  Streeter,  which 
was  due  for  provisions  furnished  him  for  the 
prisoners,  and  some  money. 

John  Doty,  a  witness  for  the  plaintiff,  testi- 
fied that  he  had  been  acquainted  with  Joshua 
Streeter  for  some  time  ;  that  as  early  as  1814 
he  was  unable  to  pay  his  debts  ;  that  he  was 
his  (witness')  deputy-sheriff  for  many  years ; 
did  not  know  of  his  owning  any  real  property 
since  1811  ;  that  since  1814  he  has  had  but  a 
trifling  personal  property,  and  that  generally 
covered  by  execution  ;  that  he  had  no  means 
of  supporting  the  prisoners  except  by  the 
money  paid  him  from  the  county ;  that  in 
1811,  if  he  had  been  prosecuted  for  $70  or 
$80,  it  might  have  been  collected  ;  that  in 
1814,  if  he  had  been  prosecuted  for  $400  or 
$500,  it  could  not  have  been  collected  ;  had 
known  of  judgments  against  him  since  1812 
or  1813,  the  executions  against  him  previous 
to  1820  were  generally 'arranged,  except  one 
in  favor  of  Barney  of  about  $100,  which  was 
obtained  as  early  as  1814  or  1815,  which  had 
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not  been  paid  ;  but  he  did  not  know  that  any 
execution  was  issued  on  it.  At  the  time  Streeter 
was  in  the  receipt  of  the  money  from  the  Treas- 
urer of  the  County  of  Washington,  which  was 
necessary  for  the  support  of  the  prisoners  in 
jail,  he  was  the  deputy  and  jailer  of  the  witness, 
and  was  in  the  receipt  of  considerable  sums  of 
money  for  fees. 

Hiram  Lawrence,  a  witness  for  the  defend- 
ant, testified  that  in  the  years  1813,  1814  and 
1815,  he  should  think  a"  judgment  of  about 
$100  might  have  been  collected  of  Streeter ; 
*that  he  could  not  recollect  when  he  [*  1  7  7 
returned  from  Philadelphia,  after  driving  the 
last  horses  ;  but  since  that  time  he  had  beea 
reputed  insolvent  ;  that  before  1814  the  wit- 
ness held  a  note  against  him  of  about  $150, 
which  witness  sold  to  one  Todd,  and  guaran- 
tied the  payment ;  that '.Todd  sued  Streeter  on 
the  note  and  obtained  judgment ;  and  an  exe- 
cution was  issued  after  the  sale  on  the  mort- 
gage, and  he  understood  Todd  got  the  money. 
This  was  all  the  knowledge  witness  had  of  the 
payment,  except  that  he  had  never  been  called 
on  by  Todd  upon  his  guaranty. 

Zacheus  Atwood,  a  witness  for  the  plaintiff, 
testified  that  he  had  known  Streeter  for  19 
years  ;  that  he  went  to  Philadelphia  with  a 
drove  of  horses  previous  to  the  last  war,  and 
that  from  that  time  he  has  been  reputed  to  be 
insolvent ;  that  he  has  had  but  little  personal 
property  since  then  ;  that  in  1814  he  had  two 
horses,  and  afterwards  he  had  two  in  his  pos- 
session for  some  years ;  he  kept  the  jail  and 
received  much  money  in  the  course  of  his 
business. 

Jesse  L.  Billings,  a  witness  for  the  plaintiff, 
testified  that  Streeter  went  to  Philadelphia 
with  the  last  drove  of  horses,  previous  to  1815, 
and  he  "thinks  it  was  in  1811  ;  and  on  his  re- 
turn it  was  reported  that  he  lost  his  pocket- 
book  and  the  money,  and  from  that  time  he 
was  reputed  insolvent.  If  judgment  on  the 
bond  had  been  obtained  in  August  Term,  in- 
stead of  October  Term,  1814,  and  a  ca.  sa.  had 
been  issued  after  a ./i.  fa.,  he  thinks  the  debt 
could  not  have  been  collected. 

A  verdict  was  taken  for  the  plaintiff,  by 
consent,  for  $586.86,  subject  to  the  opinion  of 
the  Supreme  Court  on  all  the  questions  arising 
upon  the  case. 

Mr.  J.  Crary,  for  the  plaintiff,  opened  the 
cause.  After  stating  the  facts,  he  cited  Ten 
Eyck  v.  libUts,  1  Cai. ,  443.  He  said  the  plaint- 
iff has  a  right  to  recover  the  whole  sum  yet  due 
on  the  bond  and  mortgage.  There  has  been 
no  neglect  which  amounts  to  a  forfeiture  of 
the  whole  or  any  part.  Due  process  of  law 
means  no  more  than  commencing  a  suit,  and  fol- 
lowing it  to  judgment.  To  shield  himself  from 
*paying,  pursuant  to  his  guaranty,  [*178 
the  defendant  should  show  a  loss  by  our  neg- 
lect. This  could  not  be,  for  Streeter  was  in- 
solvent throughout ;  and  there  could  be  no  loss 
by  an  omission  to  sue.  But  there  has  been  no 
omission.  We  proceeded  at  the  very  first 
moment  that  we  could  do  it  with  effect.  Woods 
guarantied  the  payment  of  the  interest,  and  the 
several  installments  from  time  to  time  as  they 
fell  due.  Will  it  be  said  a  term  intervened 
between  the  money  falling  due  and  a  suit 
brought?  The  answer  is  that  Streeter  was 
never  worth  one  dollar. 
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Messrs.  S.  Stevens  and  D.  Russell,  contra. 
Whether  Streeter  was  solvent  or  insolvent  is 
wholly  immaterial.  The  plaintiff  was  bound 
to  proceed  diligently  under  the  covenant,  as  a 
condition  to  any  claim  upon  the  defendant.  It 
is  not  for  the  plaintiff  to  say,  under  this  cov- 
enant, whether  it  was  incumbent  upon  him  to 
proceed.  He  had  no  right  to  judge  of  the  de- 
fendant's ability  ;  no  discretion  in  the  business. 
An  installment  fell  due  in  Mar.,  1814,  but  no 
suit  was  brought  till  after  May  Term.  Here, 
then,  was  the  loss  of  a  term  ;  and  according  to 
both  the  English  cases,  and  those  recently  de- 
cided by  this  court,  the  whole  claim  was  for- 
feited. The  condition  goes  to  the  whole  sum  ; 
even  a  failure  as  to  the  interest  is  enough.  Bees 
v.  Berrington,  2  Ves.,  Jr.,  540  ;  Niffoet  v.  Smith, 
2  Bro.  Ch.,  578-9  ;  Ex  parte  Smith,  3  Id.,  3,  4  ; 
Moakley  v.  Rigga,  19  Johns.,  69,  72 ;  Kies  v. 
Tifft,  1  Cow.,  98  ;  Straton  v.  RastaU,  2  T.  R, 
366,  370  ;  Darbyshire  v.  Parker,  6  East,  3,  10. 
Some  of  these  cases,  it  is  true,  relate  to  sure- 
ties, and  the  defendant  is  no  more  than  a 
surety. 

Again  ;  notice  and  demand  of  payment  were 
necessary.  The  defendant  was  liable  to  pay 
only  on  the  default  of  the  mortgagor,  of  which 
notice  should  be  given.  Morris  v.  Kirke,  Cro. 
Eliz.,  73-4  ;  Devenly  v.  Welbore,  Id.,  85  ;  Obas- 
ton  v.  Oarton,  Id.,  91  ;  Applethwart  v.  Nort- 
ley,  Id.,  229;  the  case  of  An  Hostler,  Yelv., 
66  ;  1  Saund.,  33,  n,  2  ;  Selman  v.  King,  Cro. 
Jac.,  183  ;  Bradley  v.  Toder,  Id.,  228-9  ;  Hill 
v.  Wade,  Id.,  523  ;  RumbaU  v.  Ball,  10  Mod., 
58.  The  defendant  was  not  the  original  debtor. 
179*]  This  is  always  a  *reason  why  he  should 
have  notice.  His  undertaking  is  collateral.  1 
Dunl.  Pr.,  262;  Ernst  v.  BarUe,  1  Johns.  Cas., 
319,  327  ;  Bowdett  v.  Parsons,  10  East,  359.  It 
may  be  said,  as  it  was  at  the  trial,  that  notice 
is  averred,  and  not  denied  ;  but  notice  alone  is 
not  competent.  There  should  have  been  a  de- 
mand. 

Again  ;  the  verdict  is  for  too  much.  In  cast- 
ing interest,  small  payments,  less  than  the  in- 
terest due  at  the  time,  have  been  deducted 
when  paid,  and  the  interest  cast  on  the  bal- 
ance. Connecticut  v.  Jackson,  1  Johns.  Ch. ,  13; 
Stoughton  v.  Lynch,  2  Id.,  209. 

Another  objection  is,  that  though  the  plaint- 
iff was,  by  the  legal  effect  of  the  covenant, 
bound  to  proceed  at  his  own  costs,  we  are 
charged  with  these. 

The  plaintiff  should  not  only  have  proceeded 
byfi.fa.,  but  this  should  have  been  followed 
up  by  a  ca.  sa.  The  process  should  have  been 
complete.  There  was  no  way  of  testing  the 
defendant's  ability,  but  by  a  rigid  course  of  ex- 
ecution. 

Mr.  Crary,  in  reply.  We  aver  notice  of  all 
our  proceedings  to  Woods;  the  precise  balance 
or  deficiency  is  set  forth  ;  and  notice  of  this 
is  included  in  the  averment.  This  is  not  denied 
by  plea,  and  therefore  stands  omitted  upon  the 
record.  An  actual  demand  was  not  necessary. 
It  was  the  defendant's  duty  to  pay  on  learning 
the  extent  of  the  failure.  Non  estfactum,  and 
Streeter's  insolvency  only, are  the  issues.  Every 
material  averment,  not  denied,  is  admitted. 
Gardner  v.  Gardner.  10  Johns.,  47;  Tidd.  Pr., 
593;  Peako  EV.,  266. 

As  to  the  objection  of  laches,  it  certainly 
can  have  no  weight.  At  all  events,  it  cannot 
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extend  beyond  the  particular  sum  or  install- 
ment which  was  the  subject  of  the  neglect. 
This  is  settled  by  the  case  cited  of  Ten  Eyck  v. 
Tibbits,  1  Cai.,  443.  In  that  case,  one  entire  in- 
stallment was  not  prosecuted  for  at  all ;  and 
the  court  presumed  it  paid.  But  I  repeat,  we 
are  confined  to  no  particular  time  in  commenc- 
ing our  suit.  Due  process  of  law  means  a  suit 
commenced  and  carried  on  to  judgment,  gen- 
erally. The  words  *or  sense  denote  [*18O 
no  particular  time  at  which  this  is  to  be  done. 
If  the  business  is  managed  prudently,  the  trust 
on  our  part  has  been  properly  executed,  and 
the  defendant  has  no  right  to  complain.  It 
was  in  the  plaintiff's  discretion  whether  he 
would  go  to  a  ca.  sa.  Woods  gave  no  direc- 
tions to  have  this  extreme  remedy  tried  ;  and 
without  some  farther  act  or  agreement  on  the 
part  of  Woods,  such  a  step  would  have  en- 
dangered our  rights.  Had  we  committed  the 
debtor  in  execution,  this  would  have  extin- 
guished the  demand  ;  and  Woods  might  have 
pleaded  it  in  discharge  of  an  action  against  him. 
As  to  the  objection  that  costs  are  included,  it  is 
true  only  as  to  those  of  foreclosure.  We  have 
defrayed  the  costs  of  the  action  ourselves. 

WOODWORTH,  J.  The  defendant  assigned 
to  the  plaintiff  a  bond  and  mortgage  against 
Joshua  Streeter  ;  and  covenanted,  that  in  case 
the  plaintiff  should  not  be  able  to  procure  or 
enforce  payment,  at  the  times  and  in  the  man- 
ner therein  specified,  by  due  process  of  law, 
the  defendant  would  be  accountable  to  him  for 
such  sum  or  sums  of  money  as  should  remain 
due. 

The  bond  bears  date  Feb.  8, 1809,  and  is  con- 
ditioned for  the  payment  of  $1,200,  with  in- 
terest, to  commence  Apr.  1  thereafter  ;  $500, 
payable  Mar.  1,  1814 ;  $400,  Mar.  1,  1818;  and 
$300,  Mar.l,  1822;  the  interest  payable  annually 
Mar.  1  in  each  year. 

This  action  is"  commenced  to  recover  the  bal- 
ance of  principle  and  interest  due  Mar.  1, 1818. 
The  declaration  avers,  that  Mar.  1,  1814,  $913 
became  due;  thatasuit  was  commenced  against 
Streeter  in  the  Supreme  Court,  and  judgment 
obtained  in  October  Term,  1814 ;  that  a  testa- 
turn  fieri  facias  issued  to  the  sheriff  of  Wash- 
ington, where  Streeter  resided,  who  returned 
that  the  defendant  had  no  goods  or  chattels, 
lands  or  tenements.  It  also  avers  that  the 
plaintiff  foreclosed  the  mortgage  and  sold  the 
mortgaged  premises,  Dec.  30,  1814,  for  $905  ; 
and  after  deducting  $50.84  for  costs,  there  re- 
mained $829.49  to  be  applied  to  the  mortgage. 
The  next  averment  states,  that  Mar.  1,  1818, 
$420.30  became  due,  over  and  *above  [*181 
the  sum  before  received,  and  that  the  plaintiff 
issued  an  alias  fieri  facias  to  the  same  county, 
which  was  returned  in  like  manner  as  the  first. 
The  declaration  then  alleges  that  Streeter  was 
insolvent,  and  had  been  so  since  Mar.  1,  1814, 
and  that  the  defendant  had  notice  of  the  pro- 
ceedings against  him,  and  of  his  insolvency. 

The  defendant  pleaded  non  estfactum,  and 
that  the  plaintiff  might  have  enforced  payment 
by  clue  process  of  law,  and  took  issue  as  to  the 
insolvency  of  Streeter, 

The  verdict  was  taken,  by  consent,  for  $586.- 
86,  subject  to  the  opinion  of  the  court,  the 
amount  to  be  reduced,  if  necessary,  to  such 
sum  as  the  plaintiff  is  entitled  to  recover. 

At  the  trial,  the  bond  was  given  in  evidence; 

849 


181 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


1825 


and  by  the  indorsements  on  the  back,  it  ap- 
pears that  the  interest  for  1810,  1811  and  1813, 
except  36  cents,  was  received  ;  but  there  is  no 
evidence  that  the  interest  for  1812  had  been 
paid  by  Streeter,  or  that  any  prosecution  was 
commenced  previous  to  1814.  For  this  omis- 
sion, the  defendant  contends  that  the  plaintiff 
has  not  complied  with  the  contract,  and  con- 
sequently, that  he  is  exonerated.  There  is  no 
doubt  that  the  defendant  is  not  liable  for  the 
interest  of  1812,  by  reason  of  the  neglect  to 
prosecute  for  upwards  of  two  years  thereafter. 
When  this  interest  fell  due,  the  plaintiff,  to 
whom  it  was  payable,  had  a  right  to  receive  it 
from  Streeter,  or  remit  it  to  him,  or,  if  he  chose, 
to  forbear  a  prosecution,  and  thereby  incur  the 
risk  of  loss,  by  exonerating  the  defendant  to 
that  extent.  He  was  authorized  so  to  do,  within 
the  fair  construction  of  the  assignment.  It  is 
immaterial  to  the  defendant,  provided  no  claim 
for  its  payment  can  be  enforced  against  him. 
It  would  be  a  forced  and  unnatural  construc- 
tion,|to  suppose  the  parties  intended  that  noth- 
ing short  of  actual  payment  should  suspend  a 
suit  against  Streeter,  although  the  same  object 
was  attained,  so  far  as  the  defended  is  con- 
cerned, if  the  plaintiff  by  any  other  act  relin- 
quished his  hold  upon  him.  I  apprehend  this 
objection  cannot  be  supported  upon  any  prin- 
ciple of  law  or  justice. 

In  Ten  Eyck  v.  Tibbets,  1  Cai.,  427,  the  bond 
assigned  was  payable  by  installments ;  the 
182*]  plaintiffs  covenanted  to  use  *all  due 
diligence,  and  to  take  all  legal  measures  by 
prosecution  at  law.  The  first  installment  was 
payable  May  1,  1798,  but  no  action  was  com- 
menced until  May  1,  1799,  when  the  second  be- 
came due.  In  the  action  to  recover  against 
the  assignors,  no  notice  was  taken  of  the  first 
installment ;  the  plaintiffs  did  not  claim  to  re- 
cover it  of  the  defendants  ;  but,  among  other 
things,  it  was  urged  by  them  that  it  was  the 
duty  of  the  plaintiffs  to  have  proceeded,  and 
that  if  the  installment  had  not  been  paid  or  sued 
for,  the  plaintiffs  lost  all  right  to  look  to  the 
defendants  for  any  future  sums.  The  objec- 
tion was  not  regarded.  Thompson,  J.,  says, 
"it  is  a  sufficient  answer  to  say  that  no  de- 
mand is  made  of  the  defendants  for  that  install- 
ment ;  any  delay  or  laches  of  the  plaintiffs  in 
this  respect,  can  only  be  alleged  when  a  de- 
mand is  made  upon  the  defendants."  On  this 
point  Radcliff,  J.,  concurred,  and  Lewis,  GJi. 
J.,  seems  not  to  have  noticed  the  objection. 

The  action  against  Streeter  was  not  com- 
menced until  May  vacation,  1814.  It  is  con- 
tended that  it  ought  to  have  been  commenced 
previous  to  that  term.  By  the  terms  "due 
process  of  law,"  I  understand  all  ordinary 
legal  measures,  prosecuted  with  good  faith. 
In  considering  the  question  of  due  diligence, 
I  think  it  relevant  to  look  at  the  testimony  re- 
lative to  Streeter's  responsibility  in  Apr.,  1814. 
He  had  been  jailor  and  deputy-sheriff  a  num- 
ber of  years.  Sheriff  Doty  testified  that  as 
early  as  1814  he  was  unable  to  pay  his  debts  ; 
he  did  not  know  that  he  owned  any  real  estate; 
since  that  time  he  has  had  but  trifling  personal 
property,  and  that  generally  covered  by  execu- 
tion ;  and  that  he  had  no  other  means  of  sup- 
porting the  prisoners,  than  with  the  money 
paid  him  by  the  county.  One  witness  thought 
that  in  1814  and  1815  a  judgment  of  $100 
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might  have  been  collected  ;  but  several  other 
witnesses  stated  that  he  had  been  reputed  to  be 
insolvent  from  the  time  he  went  to  Philadel- 
phia with  a  drove  of  horses,  which  appeared  to 
be  previous  to  the  last  war.  Another  witness 
thought  if  the  judgment  had  been  obtained  in 
August  Term,  instead  of  October,  and  aca.  saf 
issued  after  afi.  fa.,  the  debt  could  not  have 
been  collected. 

*These  facts  render  it  highly  proba-  [*183 
ble,  that  had  the  suit  been  commenced  Apr.  1, 
1814,  the  result  would  have  been  the  same. 
Do  they  not  show  reasonable  diligence  in  point 
of  time  ?  Every  question  of  due  diligence  must 
be  decided  by  a  view  of  all  the  facts  and  cir- 
cumstances. What  would  be  a  lache  in  one 
case,  might  be  reasonable  diligence  in  another. 
It  will  not  be  contended  that  due  diligence  re- 
quires a  prosecution  to  be  commenced,  in  every 
case  on  the  day  the  money  is  payable.  If  a 
party  intends  that,  he  will  guard  his  contract 
as  in  the  case  before  cited,  where  the  plaintiffs 
covenanted  to  prosecute  "immediately  after 
the  several  sums  of  money  become  due."  There 
is  no  such  stipulation  in  this  case.  I  entirely 
concur  with  the  reasoning  of  Mr.  Justice 
Thompson  on  this  point,  in  the  case  cited.  He 
observes,  "  If  there  were  any  circumstances, 
whereby  any  loss  might  probably  be  sustained 
for  want  of  due  diligence  in  procuring  pay- 
ment of  the  first  installment,  it  might  have  been 
proper  evidence  for  the  defendants  to  have 
availed  themselves  of,  on  the  issue  with  respect 
to  due  diligence."  I  think  the  evidence  satis- 
factory, that  no  loss  has  thereby  been  sustained. 
A  reasonable  discretion,  as  to  time,  was  intend- 
ed to  be  vested  in  the  plaintiff  by  the  language 
of  the  assignment;  the  strict  construction  con- 
tended for  by  the  defendant  would,  I  appre- 
hend, be  a  departure  from  the  obvious  import. 
I  conclude, then, that  the  plaintiff  is  not  charge- 
able with  neglect  by  omitting  to  commence  the 
action  until  May  vacation,  1814. 

The  case  of  Moakley  v.  Riggs,  19  Johns.,  69, 
is  not  applicable.  There  the  defendant  under- 
took that  the  note  was  good  and  collectable 
after  due  course  of  law.  The  plaintiff  sued 
the  indorsers,  but  not  the  maker,  and  averred 
that  the  maker  was  discharged,  under  the  In- 
solvent Act,  17  months  after  the  note  become 
due.  The  defendant  demurred,  and  the  court 
held  that  this  neglect  discharged  the  defend- 
ant. Whether  the  maker  was  possessed  of 
property  during  the  17  months  did  not  appear. 
They  could  not  presume  that  he  was  not,  nor 
could  they  say  the  money  might  not  have  been 
collected  if  a  suit  had  been  instituted  when  the 
note  fell  due.  They  were  not  called  on  to  ex- 
press an  opinion,  whether  the  *plaintiff  [*  184 
could  pass  a  term  with  safety  ;  for,  however 
that  might  be,  there  was  no  doubt  that  17 
months  would  discharge  from  the  guaranty. 
The  expression,  that  a  term  should  not  have 
been  lost,  may  be  regarded  in  that  case  as  an 
obiter  dictum.  Admitting,  however,  that  it  is 
to  be  considered  as  authority,  it  must  be  under- 
stood as  applicable  to  the  case  then  under  con- 
sideration, where  there  was  no  evidence  to 
show  that  the  money  could  not  have  been  col- 
lected by  due  course  of  law.  It  would  not,  I 
apprehend,  have  been  laid  down  as  a  rule,  had 
the  facts  corresponded  with  this  case.  In  the 
case  of  Kits  v.  T.  &  8.  Tifft,  1  Cow.,  98,  the 
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facts  were  these  ;  the  defendants  gave  a  note 
to  the  plaintiff,  payable  Feb.  1,  1820,  and  the 
plaintiff  assigned  to  the  defendants  a  mortgage 
against  Lewis  and  Tiff  t,  the  last  installment  of 
which  was  payable  on  the  same  day.  By  a 
condition  to  the  note  underwritten,  the  de- 
fendants agreed  that  if  the  mortgage  should 
be  collected  by  the  time  set  forth,  then  the 
note  to  be  payable  at  the  time  therein  specified ; 
if  not,the  note  was  not  payable  until  the  money 
was  collected  on  the  mortgage  by  due  course 
of  law.  It  did  not  appear  that  the  defendants 
had  ever  prosecuted  Lewis,  the  mortgagor. 
Aug.  8,  1820,  Kies  commenced  his  action  on 
the  ground  that  the  defendant  had  not  used 
due  diligence.  It  was  not  pretended  that 
Lewis  was  not  of  sufficient  ability  to  pay.  The 
court  held  that  the  defendants  were  liable,  that 
they  ought  not  to  have  suffered  a  term  to  pass 
without  a  prosecution, particularly  as  they  were 
so  directed  by  the  plaintiff.  This  case  is  also 
clearly  distinguishable  from  the  present.  There 
was  no  insolvency  of  the  mortgagor  proved,  or 
that  he  was  destitute  of  property,  nor  that  the 
premises  mortgaged,  were  not  abundantly  suf- 
flcent  to  satisfy  the  debt.  No  cause  is  assigned 
for  not  prosecuting.  The  inference  is,  that  the 
defendants  did  not  elect  so  to  do,  and  conse- 
quently could  have  no  well  founded  complaint 
for  being  held  liable  to  pay  the  note. 

The  next  objection  is,  that  the  plaintiff  has 
not  proved  notice  of  the  proceedings  to  the  de- 
fendant, and  a  demand  of  payment.  The  dec- 
laration avers  notice  of  the  proceedings  against 
Streeter  and  his  insolvency  ;  the  truth  of  this 
185*]  averment  *is  admitted  by  the  plead- 
ings. By  the  plea  of  non  est  factum,  the  exe- 
cution of  the  instrument  only  is  put  in  issue  ; 
all  the  other  material  facts  are  thereby  ad- 
-  milled.  (10  Johns. ,  47). 

The  other  pleas  put  in  issue  the  solvency  of 
Streeter,  and  that  Ihe  plaintiff  might  have  en- 
forced payment  by  due  process  of  law.  The 
averment  of  notice  is  not  traversed.  It  was, 
therefore,  unnecessary  to  offer  further  evi- 
dence on  thai  poinl,  al  the  trial.  The  liability 
of  the  defendant  rested  on  this,  that  the  plaintiff 
had  done  all  that  the  covenant  required  of  him. 

If  the  facts,  of  which  the  defendant  was 
notified,  are,  in  judgment  of  law,  sufficient  to 
charge  him.  then  his  duty  required  him  to  pay 
without  a  demand.  By  the  express  terms  of 
the  covenant,  he  is  to  pay,  if  the  plaintiff  can- 
not obtain  payment  by  due  process  of  law. 
After  knowledge  of  this,  to  insist  on  a  demand, 
is  to  make  a  requisition  not  required  by  the 
contract.  There  is  a  difference  between  a  mere 
duty  and  a  collateral  sum.  Where  the  first  is 
promised  to  be  paid  on  request,  no  actual  re- 
quest is  necessary  ;  but  it  is  on  a  promise  to 
pay  a  collateral  sum  upon  request ;  and  had 
the  contract  in  this  case  contained  that  stipu- 
lation, the  plaintiff  could  not  recover  withoul 
proving  it ;  bul  it  is  not  provided  for,  and  was, 
therefore, unnecessary  to  be  proved.  (1  Saund., 
83). 

It  is  also  objected  that  the  facts  proved  on 
the  trial  do  not  show  that  the  money  could  not 
have  been  collected  of  Streeter  in  1814.  I  have, 
in  some  measure,  anticipated  this  objection. 
It  may  safely  be  conceded  thai  they  do  not 
conclusively  establish  that  fact;  but  do  they 
not  remove  all  reasonable  doubt  on  this  sub- 
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ject,  and  satisfy  the  mind,  that  in  the  exercise 
of  a  sound  discretion,  the  plaintiff  might  well 
consider  it  immaterial  whether  a  suit  was  com- 
menced a  term  sooner  or  later  ?  If  there  is 
sufficient  ground  for  deeming  the  difference  of 
time  immaterial,  which  I  think  there  is,  then 
there  was  no  want  of  due  diligence  in  per- 
mitting the  May  Term  to  pass  without  a  suit. 

It  is  also  urged  that  a  ca.  sa.  ought  to  have 
issued  after  the  return  of  a/,  fa.  The  contract 
does  not.  in  my  view,  *reqiiire  it,  when  [*18G 
it  is  evident  that  no  benefit  could  be  derived 
by  issuing  that  process,  nor  any  injury  to  the 
defendant  sustained  by  the  omission.  "The  cer- 
tain consequence  would  have  been,  the  accu- 
mulation of  costs  to  be  paid  by  the  plaintiff, 
without  any  prospect  of  remuneration.  It  is 
enough  that  all  reasonable  measures  be  pur- 
sued, such  as  a  prudent  man  would  take  in 
conducting  his  affairs  with  skill  and  judg- 
ment. To  take  every  possible  step,  and  ex- 
haust every  legal  process,  to  no  valuable  pur- 
pose, does  not  seem  to  be  demanded  bv  the 
contract  of  the  parties.  I  am  of  opinion  that 
Ihe  plaintiff  is  entitled  to  judgment. 

SUTHERLAND,  «/.,  after  stating  the  facts.  It 
is  contended  on  the  part  of  the  defendant  that 
the  plaintiff  is  not  entitled  to  recover.  1.  Be- 
cause he  has  not  used  due  diligence  in  prose- 
cuting Streeter,  the  obligor.  2.  Because  he 
has  not  used  all  legal  means  to  collect  the 
money  from  him,  no  ca.  sa.  having  been  issued 
on  the  judgment.  3.  Because  he  has  neither 
averred  or  proved  a  demand  of  payment  from 
the  defendant  of  the  sum  in  arrear,  before  suit 
brought. 

The  first  installment  and  all  the  interest  which 
became  due  upon  it  having  been  paid,  and  con- 
stituting no  part  of  the  plaintiff's  demand  in 
this  action,  whether  he  was  guilty  of  laches  or 
not  in  Ihe  collection  of  that  installment,  cannot 
effect  his  present  claim.  The  evidence  estab- 
lishes, beyond  all  question,  the  insolvency  of 
Streeter  Mar.  1,  1814  ;  and  that  he  had  no'real 
property  to  be  affected  by  a  judgment.  The 
principal  question  in  this  case  arose  in  the 
case  of  Ten  Eyck  v.  Tibbito,  1  Cai.,  427. 
That  was  also  an  action  of  covenant  upon  an 
assignment  of  a  bond  payable  by  installments. 
The  covenant  was  substantially  like  the  one  in 
question.  The  plaintiff's  action  was  founded 
on  the  non-payment  of  the  second  install- 
ment ;  and  in  his  declaration  he  neither  aver- 
red payment  of  the  first  installment,  nor  took 
any  notice  of  it.  Il  was  objected  that  if  the 
first  installment  was  not  paid  at  the  day  it 
was  the  duty  of  the  plaintiff  to  have  com- 
menced a  suit  and  obtained  a  judgmenl  for  the 
penalty,  which  would  have  operated  as  a  secu- 
rity for  the  subsequent  installment;  and  that  he 
ought  'affirmatively  to  have  shown,  [*187 
either  lhal  it  was  paid  at  the  day  or  Unit  a  suit 
was  commenced.  In  answer  to  this,  Thomp- 
son, ./.,  in  his  opinion  says  :  "It  is  sufficient 
that  no  demand  is  made  of  Jhe  defendant  for 
that  installment;  and  the  presumption  is  that 
that  it  has  been  paid.  Any  delay  or  laches  of 
the  plaintiffs  in  this  respect,  however,  it  ap- 
'  pears  to  me.  can  only  be  alleged  when  a  de- 
mand is  made  upon  them  for  that  installment. 
If  there  were  any  cireu-tances  (shown)  whereby 
any  loss  might  probably  be  sustained  for  want 
or  due  diligence  in  procuring  payment  of  the 
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first  installment,  it  might  have  been  proper  evi- 
dence for  the  defendant  on  the  issue  with  re- 
spect to  due  diligence,  &c.  The  other  judges 
were  of  the  same  opinion. 

But  in  the  case  before  us,  admitting  the  ques- 
tion of  laches  as  to  the  first  installment  to  be 
open,  I  think  it  may  well  be  doubted  whether 
the  plaintiff  was  in  default.  It  does  not  ap- 
pear when  the  proceedings  for  foreclosing  the 
mortgage  were  commenced.  The  sale  was  in 
Dec.,  nine  months  after  the  first  installment 
became  due.  There  is  nothing  in  this  fact 
from  which  the  presumption  necessarily  arises 
that  there  was  any  delay  in  instituting  the  pro- 
ceedings. Every  presumption  is  in  favor  of 
the  diligence  of  the  plaintiff,  and  it  is  for  the 
defendant  affirmatively  to  make  out  a  neglect 
of  duty.  The  sale  may  have  been  postponed 
for  want  of  bidders;  or  it  may  have  been  de- 
layed for  other  justifiable  reasons.  It  can 
hardly  be  contended  that  it  was  the  duty  of  the 
plaintiff  simultaneously  to  prosecute  the  bond 
and  foreclose  the  mortgage.  He  must  do  both 
if  necessary,  before  he  can  resort  to  the  defend- 
ant. But  he  may  first  try  the  effect  of  the  one 
and  if  that  is  unavailing,  then  resort  to  the 
other.  Here  the  foreclosure  produced  more 
than  sufficient  to  pay  all  that  became  due  pre- 
vious to  Mar.  1,  1818;  and  if  no  suit  had  been 
commenced  by  the  plaintiff  on  the  bond,  I  am 
not  prepared  to  say  that  his  right  would  have 
been  affected  by  the  omission,  unless  it  ap- 
peared that  it  had  been  injurious  to  the  de- 
fendant. But  here  a  suit  was  commenced  in 
May  vacation  after  the  installment  became  due; 
that  is,  within  two  months.  This  is  prima 
Jade  sufficient.  Where  the  plaintiff  resided  at 
the  time  does  not  appear.  He  may  have  lived  in 
188*J  *a  remote  part  of  the  State  from  which 
process  could  not,  without  extraordinary  care 
and  diligence,  have  been  issued  and  served  be- 
fore the  May  Term.  Reasonable  diligence  is 
.all  that  is  required. 

The  dicta  in  MoaJdey  v.  Riggs,  19  Johns.,  72, 
and  Kiesv.  Tifft,  1  Cow.,  98,  "that  a  term 
must  not  be  permitted  to  elapse  before  suit  is 
brought,"  must  be  taken  in  connection  with 
the  fact  in  those  cases.  There  was  great  and 
unnecessary  delay  in  both. 

In  relation  to  the  second  installment,  the  only 
laches  imputed  to  the  plaintiff  is  in  not  issuing 
a  ca.  sa.  A  testatumfi.  fa.  was  issued  immedi- 
ately after  it  became  due,  which  was  returned 
nulla  bona,  and  the  declaration  avers  that  the 
defendant  had  notice  of  the  fact.  This  court 
has  held  that  where  a  party  undertakes  to  pay 
the  debt  of  a  third  person,  if  it  cannot  be  col- 
lected from  him,  it  is  necessary  to  issue  not  only 
&fi.fa.  but  a  ca.  sa.,  against  the  original  debt- 
or, before  recourse  can  be  had  to  the  surety. 
I  do  not  well  see  how  this  case  is  to  be  distin- 
guished from  that.  The  fact  that  here  the  pro- 
ceedings are  in  the  name  of  the  guarantor,  and 
that  if  the  body  of  Streeter,  the  obligor,  had 
been  taken  in  execution,  it  would  have  been  a 
satisfaction  of  the  debt  as  between  him  and 
Woods,  does  not  appear  to  me  to  vary  the  case. 
That  is  a  risk  which  Woods  assumed  if,  by  the 
terms  of  the  covenant,  it  was  the  plaintiff's 
duty  to  issue  a  ca.  sa.  before  he  could  resort  to 
him.  The  taking  of  Streeter  in  execution 
would  not  have  affected  the  plaintiff's  right  of 
action  against  Woods. 
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It  is  no  answer  to  sav  that  Streeter  was  in- 
solvent, and  that  there  is  no  reason  to  suppose 
that  a  ca.  sa.  would  have  produced  the  money. 
Upon  that  point  the  witnesses  entertained  dif- 
ferent opinions  ;  and  it  is  the  right  of  the  de- 
fendant to  insist  that  the  effect  of  it  shall  be 
determined,  not  by  the  opinion  of  witnesses, 
but  by  actual  experiment.  By  the  terms  of  the 
defendant's  covenant  the  issuing  of  a  ca.  sa. 
against  Streeter  was  a  condition  precedent  to 
his  liability  ;  and  it  was  incumbent  on  the 
plaintiff  to  show  a  performance  of  that  condi- 
tion, or  that  its  performance  was  dispensed 
with  by  the  defendant  before  he  can  resort  to 
him.  Moakley  v.  Riggs,  19  Johns.,  71-2,  per 
Spencer,  J. 

*It  was  not  necessary  for  the  plaint-  [*18J> 
iff  to  aver  or  prove  a  demand  of  payment  from 
the  defendant  before  suit  brought.  The  dec- 
laration contains  all  that  was  necessary  to  be 
averred  on  that  point ;  notice  to  the  defendant 
of  the  issuing  a  fi.  fa.  against  Streeter,  and  a 
return  of  nutta  bona,  and  that  Streeter  was  in- 
solvent. If  those  facts  established  the  posi- 
tion that  the  money  could  not  be  collected 
from  Streeter  by  due  process  of  law  (as  the 
plaintiff  supposed),  this  was  enough.  The  de- 
fendant's liability  then  immediately  accrued. 
It  was  no  part  of  the  contract  that  payment 
should  be  demanded  before  suit  brought. 
Notice  of  the  facts  from  which  the  defendant's 
liability  necessarily  resulted  was  all  that  was 
necessary  to  be  averred.  The  bringing  of  the 
action  was  a  sufficient  demand. 

But  upon  the  second  point  I  have  come  to  the 
conclusion,  though  with  reluctance,  that  the 
defendant  is  entitled  to  judgment. 

SAVAGK,  Ch.  J.,  concurred  with  Mr.  Justice 
Woodworth  :  and  proceeded  to  estimate  the 
amount  which  the  plaintiff  ought  to  recover, 
according  to  the  principles  laid  down  by  him. 
And  a  majority  of  the  Court  finally  concurred 
in  a  judgment  for  the  plaintiff  for  $476.60. 

Judgment  for  the  plaintiff. 

Cited  in-9  Cow.,  312 ;  1  Wend.,461 ;  5  Wend.,  308  : 
11  Wend.,  105,  634 ;  13  Wend.,  545 ;  14  Wend.,  233 ;  21 
Wend.,  58 ;  5  Barb.,  504 ;  6  Barb.,  552;  14  Barb.,  78, 582; 
24  Barb.,  511 ;  31  Barb.,  94 ;  38  Barb.,  108 ;  56  Barb., 
82 ;  18  How.  Pr.,  283 ;  2  Hall,  489 ;  4  E.  D.  S.,  476 ;  39 
Mich.,  713 ;  33  Am.  Rep.,  448  (39  Mich.,  710). 


*CLARK  c.  PHELPS  ET  AL.    [*19O 

Laying  out  Highway — Powers  of  Commissioners 
— Cannot  Lay  out  Highway  Through  Build- 
ings, etc. — Right  of  Owner  of  Cultivated  Land 
to  Appeal  front  Decision  of  Commissioners — 
Right,  Personal — Effect  of  Delay,  on  Part  of 
Judges  in  Hearing  Appeal — Practice. 

By  the  Act  to  Regulate  Highways  (2  R.  L.,  270,  sec. 
1,  16),  the  Commissioners  of  Highways  are  au- 
thorized to  lay  out  public  highways,  through  land 
lying  in  a  state  of  nature,  or  through  improved  or 
cultivated  land,  commonly  so  called ;  but  this  pro- 
vision does  not  authorize  them  to  lay  out  a  highway 
through  buildings,  mills  or  manufactories,  or  fixt- 
ures, yards,  &c.,  appurtenant  to  them,  without 
consent  of  the  owner. 

Accordingly,  where  Commissioners  laid  out,  and 
opened  a  road  through  a  corn  crib,  mill  yard,  and 
the  tenter  bars  of  a  fulling  mill,  held  that  they  were 
liable  to  the  owner  in  trespass. 

The  right  of  the  owner  of  improved  or  cultivated 
land,  through  which  the  Commissioners  have  laid  a  ' 
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highway,  to  appeal  to  three  judges  of  the  Court  of 
C.  P.,  under  the  36th  section  of  the  Act  (2  R.  L.,  282), 
is  personal  to  such  owner,  whose  private  rights  can- 
not be  affected  by  an  appeal  in  behalf  of  any  other 
person,  through  whose  land  the  same  road  may  also 
have  been  laid.  •  If  there  be  several  owners,  each 
may  appeal  for  himself. 

It  is  the  duty  of  the  judges  to  whom  s,uch  appeal 
is  made,  to  convene  and  decide  it  as  soon  as  may  be, 
on  a  day,  &c.,  which  they  shall  agree  upon,  of  which 
they  should  give  notice  to  the  parties,  who  then, 
and  not  till  then,  are  bound  to  attend,  or  be  con- 
cluded. 

An  appeal  suspends  the  powers  of  the  Cominis- 
sionera;  and  till  their  acts  are  affirmed  by  a  decision, 
they  cannot  open  the  road.  If  they  do  so,  they  are 
trespassers. 

When  one  C.,  through  whose  land  a  road  was  laid, 
appealed  to  three  judges :  then  M.,  through  whose 
land  the  same  road  passed,  appealed  to  three  judges, 
two  of  whom  were  the  same  judges  appealed  to  by 
C.;  and  C.  appeared  before  the  last  Board,  and  ob- 
jected to  their  proceeding,  on  the  ground  that  his 
appeal  was  first ;  but  his  objection  was  overruled  ; 
and  he  then  stated  his  reasons  against  the  proceed- 
ings of  the  Commissioners,  in  passing  over  the 
ground  through  which  the  road  ran;  and  thejudges 
affirmed  the  acts  of  the  Commissioners :  held,  not- 
withstanding, that  their  decision  was  void,  and  of 
no  effect  as  to  C.;  and  that  he  was  entitled  to  select 
the  three  judures  who  were  to  pass  upon  his  rights. 

After  C.'s  appeal,  one  of  the  judges  to  whom  he 
appealed  went  abroad,  and  did  not  return  till  after 
M.'s  appeal  was  decided :  and  no  further  proceed- 
ings were  had  by  C.;  and  the  Commissioners  laid  out 
and  opened  the  road ;  yet  held,  that  C.'s  appeal  con- 
tinued in  force,  and  was  not  to  be  deemed  discon- 
tinued or  abandoned  by  the  neglect  of  the  judges  to 
convene  and  hear  it;  and  that  the  Commissioners 
sers. 


If  the  Commissioners  deem  the  judges  dilatory, 
they  should  apply  to  them  to  flx  a  day  for  the  hear- 
ing. 

After  the  appeal,  the  judges  become  actors,  and  if 
they  do  not  proceed,  it  cannot  be  imputed  as  a  lache 
to  the  party. 

Where  a  road  is  laid  out  through  improved  land, 
on  the  petition  of  twelve  men,  upon  the  proceeding 
coming  in  question  before  a  court,  it  will  be  intend- 
ed that  they  were  12  reputable  freeholders,  within 
the  words  of  the  Act  (2  K.  L.,  275,  sec.  16),  until  the 
contrary  be  shown.  Per  Woodworth,  J.,  interrupt- 
ing Mr.  Platt,  arguendo. 

Citation-2  R.  L..  270. 

rp  RESPASS  quare  clau^um  fregit,  tried  July 
-L  16,  1823,  at  the  Tompkins  Circuit,  before 
Nelson,  Circuit  Judge. 

The  plaintiff  proved  that  the  defendants,  in 
Nov.,  1821.  opened  a  road  through  his  land, 
and  in  doing  so  pulled  down  a  corn  crib 
which  the  plaintiff  had  used  as  such  for  sev- 
eral years  ;  and  ploughed  and  scraped  12  or 
15  rods  through  the  plaintiff's  mill  yards  ;  and 
erected  a  bridge  across  Salmon  Creek;  so  as  to 
injure  the  plaintiff's  water  privileges  for  mills; 
ploughed  and  scraped  close  to  the  rear  of  the 
plaintiff's  dwelling-house,  and  cut  up  his  door 
yard  with  wagons  and  teams  in  carrying  stone 
and  timber  fcr  the  bridge.  The  plaintiff  had, 
on  his  premises,  a  saw  mill,  fulling  mill  and 
lt)l*J*carding  machine.  In  June,  1821,  the 
plaintiff  had  agreed  with  a  carpenter  to  build 
him  a  dwelling-house,  pointing  out  the  spot 
where  it  now  stands  as  the  site.  Some  of  the 
timber  was  procured  in  Aug.  and  the  dwell- 
ing-house finally  erected  before  the  actual 
opening  of  the  road,  but  after  it  was  laid  out. 
The  road  cut  off  about  two  rods  of  the  plaint- 
iff's tenter  bars,  erected  for  carrying  on  the 
business  of  his  fulling  mill  ;  but  it  was  in  fact 
worked  and  traveled  so  as  not  to  interfere 
with  the  tenter  bars  of  the  dwelling-house. 

The  defendants  justified  as  Commissioners 
of  Highways,  and  proved  that  they  had.  Aug. 
14,  1821,  laid  out  the  road  according  to  the  pro- 
Co  WKN  4.  N.  Y.  H.,  8. 


visions  of  the  Act  to  Regulate  Highways,  on 
the  petition  of  12  freeholders  ;  and  that  they 
had  proceeded  according  to  the  directions  of 
the  16th  section  of  that  Act  (2  R.  L.,  275.) 

The  plaintiff  then  proved  that  he  appealed 
from  this  act  of  the  Commissioners  to  R. 
Smith,  S.  Crittenden  and  J.  Sutton,  three  of 
the  judges  of  the  C.  P.  of  Tompkin's  Co.,  giv- 
ing them  notice  of  his  appeal,  Aug.  21.  1821. 
Judge  Smith  declined  attending  to  hear  the  ap- 
peal till  after  his  return  from  the  late  State 
Convention,  of  which  he  was  a  member,  when 
he  promised  to  give  the  plaintiff  notice,  &c. 
This  was  never  done. 

The  defendants  proved  that  in  the  mean- 
time, Andrew  Myers,  through  whose  improved 
land  the  same  road  ran,  appealed  to  Critten- 
den, Sutton  and  Gere,  three  of  the  judges  of 
Tompkins  Co.,  Crittenden  and  Sutton  being 
two  of  the  judges  to  whom  the  plaintiff  had 
appealed,  who,  Sept.  22,  1821,  met  and  heard 
and  decided  the  appeal  affirming  the  proceed- 
ings of  the  Commissioners  ;  that  the  plaintiff 
appeared  before  them  with  counsel,  and  ap- 
prised them  of  his  appeal,  and  objected  to 
their  proceeding  ;  but  afterwards  went  with 
the  judges  on  the  line  of  the  road,  through  his 
premises,  and  pointed  out  his  objections ;  and 
was  present  when  the  decision  was  made  ;  that 
proper  notice  had  been  given  to  the  plaintiff, 
to  remove  his  fences  previous  to  the  opening 
of  the  road. 

The  plaintiff  offered  to  prove  that  the  road 
ran  through  *his  mill  yards,  so  as  to  [*192 
deprive  him  of  the  beneficial  use  of  his  mills  ; 
but  this  evidence  was  overruled:  and  under 
the  direction  of  the  judge,  the  jury  found  for 
the  defendants.  The  only  question  of  fact 
submitted  to  them  was,  whether  the  road  did 
not  run  through  the  plaintiff's  garden,  occu- 
pied as  such  for  four  years  before  the  road  had 
been  laid  out. 

Mr.  J.  Platt,  moved  to  set  aside  the  verdict, 
and  for  a  new  trial.  He  insisted  : 

1.  That  the  Commissioners  had  no  power, 
under  the  Act  to  Regulate  Highways  (2  R.  L., 
270), to  destroy  the  plaintiff's  mill  site,  or  lay  out 
a  road  through  a  building  of  any  kind.  This 
Act  creates  their  office,  and  defines  their  pow- 
er. The  language  of  the  1st  section  is  general. 
By  this,  their  authority  as  to  the  nature  of  the 
ground  is  unlimited  in  terms,  but  it  refers  to 
the  limitation  in  the  16th  section,  which  con- 
fines their  power  to  improved  or  cultivated 
land  ;  or,  as  they  are  called,  in  another  part  of 
this  section,  inclosed  or  improved  lands.  What 
is  the  meaning  of  these  terms  ?  They  are  not 
technical,  and  must,  therefore,  be  understood 
according  to  their  ordinary  acceptation,  which 
is  merely  land  brought  from  its  wild  unculti- 
vated state,  and  made  capable  of  present  use, 
for  the  purpose  of  crops.  The  various  provis- 
ions of  the  16th  section  relate  to  land  of  this 
description.  The  whole  of  this  section  is  a 
mere  proviso  to  the  1st.  It  was  assumed  by 
the  Legislature,  that  to  run  a  road  through 
wild  lands  rather  conferred  a  benefit  than 
worked  an  injury  to  the  owner  ;  but  in  refer- 
ence to  improved,  inclosed  or  cultivated  lands, 
it  was  otherwise.  The  court  will,  however,  in 
construction,  limit  the  description  according 
to  the  nature  of  the  case,  the  subject-matter, 
aud  the  power  of  the  Legislature.  From  these 
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we  think  there  is  an  implied  restriction  to  wild 
lands,  or  improved  or  cultivated  lands,  proper- 
ly so-called.  The  Legislature  had  no  power  to 
burden  other  lands.  There  is  a  proviso  in 
this  16th  section,  that  a  road  shall  not  be  laid 
through  a  garden,  or  orchard  of  a  certain  age 
or  growth.  No  adequate  mode  of  assessing 
damages  is  provided  for  the  injury  to  build- 
ing, mill  seats  and  the  like ;  and  it  would  be 
193*]  injurious  to  them,  to  suppose  *they  in- 
tended to  confer  a  power  to  lay  roads  through 
a  building,  without  any  adequate  provision  for 
compensation.  The  power  extends  merely  to 
improved  or  cultivated  land,  in  the  sense  for 
which  we  contend.  Look  at  the  great  caution 
which  they  have  exercised  relative  to  the 
demolition  of  buildings,  in  laying  out  streets 
in  the  City  of  N.  Y.  Express  words  were 
deemed  necessary  to  confer  this  power,  and 
the  most  cautious  provisions  were  adopted 
against  its  abuse.  It  would  be  absurd  to  call 
a  corn  crib  improved  or  cultivated  land.  So 
of  the  mill  seat,  in  its  natural  state.  The  ten- 
ter bars  were  necessary  for  the  enjoyment  of 
the  fulling  mill.  The  Legislature  thought 
that  a  garden  or  orchard  might  have  come 
within  the  power  given,  and  therefore  inserted 
an  express  exception  of  these.  Why  was  this 
done  ?  They  were  considered  as  peculiarly 
dear  to  the  owner,  being  generally  appurte- 
nant to  his  dwelling-house.  Shall  we  be  told 
that  the  Legislature  have  guarded  the  appur- 
tenance, but  have  left  the  building  unprotect- 
ed ?  That  they  have  carefully  saved  the  inci- 
dent, without  intending  to  protect  the  princi- 
pal ?  That  a  paltry  cabbage  or  potato  patch 
shall  be  held  sacred,  while  the  dwelling-house 
may  be  destroyed  ?  It  is  a  well  settled  rule  of 
construction,  that,  though  a  statute  may  be 
couched  in  such  general  terms,  as  by  a  full 
and  extended  construction  to  take  away  pri- 
vate property,  it  shall  be  restricted  in  it  opera- 
tion to  other  objects.  The  court  will  intend 
that  the  Legislature  did  not  mean  to  do  injus- 
tice to  the  individual,  and  adopt  such  a  con- 
struction as  is  consistent  with  the  rights  of  the 
subject.  Gardner  v.  Trustee*  of  N.,  2  Johns. 
Ch:,  162  ;  The  People  v.  Platt,  17  Johns.,  195, 
315  ;  Bradshaw  v.  Rogers,  20  Johns.,  103,  106; 
Varickv.  Corp.  of  N.  Y.,  4  Johns.  Ch.,  53; 
Bac.  Abr.,  Statute,  I,  pi.  10,  p.  391 ;  Wales  v. 
Stetson,  2  Mass.,  143,  146.  The  39th  section  of 
the  Act  to  Regulate  Highways  also  affords  a 
strong  inference  against  the  power  set  up  in 
this  case.  It  provides  for  the  removal  of 
fences  in  all  cases  where  a  road  is  laid  out 
through  inclosed  lands.  This  shows  plainly 
that  the  Legislature  had  in  view  ordinary  in- 
closed fields  merely;  and  it  is  inconsistent  with 
any  other  construction  than  the  one  for  which 
we  contend. 

1 04*]  *These  fences  are  to  be  removed  on 
a  notice  of  60  days  only.  If  the  removal  of  a 
building  was  contemplated,  the  operation  may, 
in  many  cases,  be  very  dilatory  and  expensive. 
The  mere  materials  of  some  houses  would  sell 
for  $5,000.  Yet  there  is  no  power  to  extend 
the  time,  and  no  provision  for  the  extraordi- 
nary expense. 

2.  It  nowhere  appears,  in  the  proceedings, 
that  the  freeholders  who  petitioned  to  have  the 
road  laid  out  were  reputable  freeholders,  in 
the  language  of  the  16th  section  of  the  Act. 
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WOODWORTH,  J.  This  is  clearly  to  be  in- 
tended, till  the  contrary  is  shown  ;  and  we  so 
held  in  a  case  lately  before  us. 

3.  We  had  appealed  from  these  proceedings, 
by  which  the  power  of  the  Commissioners  was 
suspended.  They  had  no  jurisdiction  till  our 
appeal  was  determined.  The  second  appeal 
could  have  no  effect  upon  our  rights.  Prior  in 
tempore,  potior  est  in  jure,  applies.  The  36th 
section,  which  gives  the  right  of  appeal,  has 
prescribed  no  limit  of  time  for  deciding  upon 
it.  This  right  is  given  in  severally  to  each  and 
every  one  aggrieved  by  the  act  of  the  Commis- 
sioners, and  the  decision  of  the  judges  is  made 
conclusive  in  the  premises.  Though  there  may 
be  an  appeal  on  account  of  the  public  incon- 
venience, in  which  case  a  single  one  may  settle 
the  question  for  that  purpose,  it  was  also  in- 
tended for  the  more  important  end,  if  vindi- 
cating private  right.  Meyers  had  a  right  to 
appeal  in  his  own  name  ;  but  the  determination 
in  his  case  should  not  be  allowed  to  affect  ours.. 
Our  rights  are  to  be  decided  upon  our  own 
appeal,  and  that  only.  We  had  a  right  to  the 
services  of  Judge  Smith  as  a  constituent  mem- 
ber of  the  Board.  This  Board  were  limited  to 
the  subject-matter  of  the  particular  appeal.  On 
that  alone  could  the  decision  be  final  and  con- 
clusive within  the  meaning  of  the  Statute.  Our 
rights  are  not  to  be  litigated  through  Meyers, 
the  decision  of  whose  appeal  ought  not  to  affect 
us  upon  any  principle.  It  was  a  matter  over 
which  we  had  no  control  ;  we  had  no  chance 
to  counteract  any  abuse  of  our  rights,  because 
we  were  not  a  party.  Meyers  *might  [*1O5 
have  stated  that  the  road  was  beneficial  to  him ; 
that  he  appealed  because  his  neighbor  Clark 
was  injured,  and  such  an  admission,  which  we 
had  no  right  to  contradict,  should  have  pro- 
duced an  instantaneous  decision  against  the 
appeal.  The  inquiry  would  be  "  what  business 
have  you  with  Clark's  interests  ?"  The  Board 
would  be  right  in  saying,  "  you  agree  with  the 
public  that  the  road  should  be  laid  ;  and,  as 
between  you  and  them,  there  is  no  issue.  There 
is  nothing  for  us  to  decide." 

SUTHERLAND,  J.  Does  not  the  Statute  re- 
quire the  judges,  on  appeal,  to  examine  and 
decide  upon  the  entire  road  laid  out  by  the 
Commissioners  ? 

Their  power  can  only  be  co-extensive  with 
the  subject-matter  of  the  appeal.  The  time  Las 
been,  and  that,  too,  since  the  passage  of  the 
Act  of  which  this  is  a  revision,  when  a  single 
town  was  so  large  that  a  road  might  be  laid 
through  it  by  the  Commissioners,  affecting 
hundreds  of  farms.  The  appeal  is  from  the 
Commissioners  of  the  town  ;  and  the  rights  of 
several  different  individuals  are  usually  in- 
volved in  the  inquiry.  The  law  requires  notice 
to  none  beside  the  Commissioners.  By  all 
others,  the  discovery  that  there  is  an  appeal 
may  be  merely  accidental.  The  appellant  may 
select  three  judges,  some  of  whom  may  be  in- 
imical to  the  rights  of  his  neighbors,  though 
indifferent  as  to  his  own.  We  are  deprived  of 
this  right  of  election,  as  well  as  of  notice. 
There  are  two  modes  of  assessing  damages  pro- 
vided, after  the  decision  upon  appeal,  if  it 
should  be  against  the  appellant.  One  of  these 
must  be  elected  by  the  party  interested,  within 
30  days  after  the  determination  of  the  appeal. 
(2  R.  L.,  282,  3,  sec.  38.)  Of  this  privilege  we 
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may  also  be  deprived  for  want  of  notice,  if  the 
appeal  of  a  third  person  is  to  affect  us.  It  can- 
not be  that  the  Legislature  intended  to  act  with 
such  a  total  disregard  to  private  right.  Each 
proprietor  should  have  a  chance  to  act  and 
speak  for  himself.  Without  this,  the  right 
of  appeal  would  be  a  mockery. 

Mr.  J.  A.  Collier,  for  the  defendant.  This 
is  the  ordinary  case  of  a  road  laid  out  through 
196*]  improved  lands  on  petition,  *without 
the  consent  of  the  owner  ;  an  appeal  and  con- 
firmation by  the  judges.  Upon  this,  the  de- 
fendants, the  Commissioners,  gave  the  plaintiff 
notice  to  remove  his  fences,  and  after  waiting 
the  60  days,  without  obedience  being  yielded 
to  their  notice,  they  go  on,  as  they  lawfully 
might,  and  open  the  road  themselves.  Clark, 
the  plaintiff,  appeared  before  the  judges  to 
whom  Meyers  appealed,  was  heard  there  upon 
his  objections  to  the  road  ;  the  judges  passed 
upon  the  merits  of  these  objections  ;  and  then 
the  plaintiff ,  finding  that  they  were  overruled, 
instead  of  resorting  to  his  certiorari,  com- 
mences an  action  of  trespass  against  the  Com- 
missioners, who,  throughout  this  business,  did 
no  more  than  their  duty. 

The  bold  ground  is  taken,  that  the  improve- 
ments in  question  are  of  a  nature  not  coming 
within  the  jurisdiction  of  the  Commissioners. 
It  is  admitted,  however,  that  the  words  of  the 
Statute  are  general :  that  they  reach  the  case  ; 
and  it  is  sought  in  vain  to  find  any  express 
exception  of  it.  An  implied  qualification  is, 
however,  sought  for  in  the  16th  section.  It  is 
said  to  result  from  the  nature  of  the  provis- 
ions found  there,  giving  a  different  mode  of 
proceeding  in  the  two  cases  of  waste  and  im- 
proved lands  ;  but  it  is  admitted  that  nothing 
is  expressly  taken  out  of  the  power  of  the 
Commissioners,  except  gardens  and  orchards 
of  a  certain  age  ;  and  it  would  seem  to  follow 
that,  in  relation  to  all  other  improvements, 
their  power  is  unlimited.  The  court  cannot 
legislate  other  exceptions  into  existence.  The 
provisions  for  assessing  damages  are  even  more 
liberal  than  in  the  instance  put  of  demolishing 
buildings  in  the  metropolis.  The  party  may 
elect  between  a  jury  of  the  vicinage,  and  com- 
missioners to  be  appointed  by  a  judge  of  the 
C.  P.  The  law  secures  an  impartial  constable 
(2  R.  L.,  284,  sec.  45),  and  an  impartial  jury. 
Xone  of  the  jurors  who  certify  in  favor  of  the 
road  are  allowed  to  sit  in  assessing  the  dam- 
ages (sess.  40,  ch.  43,  sec.  1),  and  the  right  of 
appeal  is  given  from  the  assessment  of  the 
Commissioners  to  three  judges  of  the  C.  P. 
(Id.,  sec.  2.)  These  instances  indicate  a  most 
scrupulous  care  in  the  Legislature  to  guard 
the  rights  of  Uie  individual.  The  Commis- 
sioners had  a  right  to  act, unless  it  be  true  that 
ID 7*]  ^private  property  cannot  be  taken  for 
public  use,  even  with  the  most  ample  provis- 
ion for  compensation. 

The  measure  upon  which  the  court  are 
called  to  animadvert,  by  giving  a  very  narrow 
construction  to  the  Act,  is  said  to  be  the  un- 
warrantable destruction  of  a  fixture.  This 
fixture  is,  in  plain  English,  amere  corn  crib, 
slightly  built.  We  contend  that  Commission- 
ers may  interfere  with  any  improvements,  ex- 
cept gardens  and  orchards.  It  would  be 
lamentable  that  a  nourishing  village  must  be 
deprived  of  a  very  necessary  road,  because  a 
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corn  crib  or  mill  site  happen  to  intervene.  All 
this  comes  in  very  properly  upon  a  calculation 
of  damages.  The  exceptions  of  gardens  and 
orchards  may  have  been  merely  arbitrary. 
There  does  not  seem  to  be  any  reason  in  the 
exception ;  but  surely  it  cannot  follow  that 
houses  and  fixtures  are,  therefore,  to  be  ex- 
cepted.  They  are  demolished  every  day  in  the 
City  of  N.  Y.  for  public  purposes.  In  Goodell 
v.  Jackson,  20  Johns.,  725,  6,  7,  the  language 
of  the  Court  of  Errors  will  be  found  to  consti- 
tute an  able  argument  against  the  narrow  con- 
struction contended  for. 

The  decision  upon  the  appeal  was  final  and 
conclusive,  till  reversed  on  certiorari.  The 
plaintiff  did  not  prosecute  his  own  appeal  with 
due  diligence.  He  should  have  applied  to 
some  other  judge  on  being  informed  that  Smith 
could  not  attend  to  the  appeal.  The  business, 
in  its  nature,  required  immediate  attention, and 
could  not  be  postponed  to  suit  the  individual 
convenience  of  the  judge.  When  jurisdiction 
was  given  to  the  judges  by  Meyers'  appeal, the 
plaintiff  should  have  applied  to  another  judge, 
if  he  could  not  trust  those  selected  by  Myers, 
and  associated  him  with  the  others  as  one  of 
the  Board  of  Appeal.  Suppose  Judge  Smith 
had  gone  to  Europe — were  proceedings  to  be 
suspended  till  his  return  ?  Does  the  mere  fact 
of  giving  notice  to  three  judges  that  an  appeal 
is  made  to  them,  confer  exclusive  jurisdiction? 
The.  notice  to  Smith  was  necessarily  condi- 
tional. Myers  had  the  same  rights  as  the  plaint- 
iff ;  and  unless  he  had  appealed  before  Smith's 
return,  would  have  lost  his  remedy  by  lapse  of 
time.  Suppose  Smith  had  died  ;  must  the 
proceedings  *be  hung  up  forever?  [*198 
At  any  rate  the  plaintiff  might  waive  the  right 
of  nomination  ;  and  he  has  done  this. 

Any  one  aggrieved  has  a  right  of  appeal. 
People  v.  Champion,  16  Johns.,  61.  And  the 
36th  section  2  R.  L..  282,  makes  the  decision 
on  appeal  conclusive.  The  road  is  finally  es 
tablished  by  the  Board  of  Appeal  till  altered 
by  an  equal  power.  (2  R.  L.,  282,  sec.  37.) 
The  reason  of  this  provision  is,  that  the  Board 
are  supposed  to  have  all  the  facts  relating  to 
the  entire  road  laid  out,  before  them  on  a  sin- 
gle appeal.  Anyone  wishing  to  impeach  the 
road  may  be  heard  before  them.  Is  it  possible 
the  Legislature  intended  that  the  Commission- 
ers should  be  harassed  by  a  series  of  appeals, 
separate  and  numerous  as  the  individuals  in- 
terested may  be  ?  At  this  rate  few  roads  could 
be  laid  out  short  of  several  months  litigation. 
The  first  decision  must  conclude  as  to  the 
whole  road  ;  and  a  decision  to  the  contrary 
would  virtually  defeat  the  Act  by  rendering 
its  execution  impracticable.  The  individual 
may  not  stop  at  the  judges  of  the  C.  P.,  but 
may  sue  out  a  certiorari  to  this  court  ;  and 
upon  the  basis  contended  for,  50  or  100  writs 
of  certiorari  might  be  brought  upon  the  same 
road.  Some  might  be  affirmed  and  some  re- 
versed. The  two  extremes  of  the  road  may 
be  established  faid  the  middle  gone.  These 
great  inconveniences  cannot  be  avoided,  unless 
the  act  of  the  Commissioners  is  considered  en- 
tire— all  its  parts  standing  or  fulling  together 
upon  one  review,  co-extensive  with  the  subject 
matter. 

The  maxim,  prior  in  Umjwre  potior  in  jure, 
relied  on  for  the  plaintiff,  applies  with  the 
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greater  force  against  him.  The  decision  es- 
tublishing  our  right  was  first  in  time,  the 
judges  having  jurisdiction  of  the  subject-mat- 
ter. Myers  exercised  proper  diligence.  The 
idea  that  notice  to  the  plaintiff  was  unneces- 
sary and  legally  inefficient,  is  a  mistaken  one. 
In  Com.  of  Kinderliook  v.  Claw,  15  Johns., 
537,  it  was  held  that  notice  must  be  given  to 
all  parties  interested.  But  if  this  be  otherwise, 
the  remedy  is  with  the  Legislature  only.  By 
the  42d  sess.,  ch.  127,  sec.  1,  a  road  once  es- 
tablished by  three  judges  may  be  revoked  by 
other  judges.  This  can  only  be  where  the 
Commissioners  have  decided  in  favor  of  the 
1 99*]  *road.  If  they  withhold  their  assent, 
and  the  judges  reverse  their  decision,  and 
adjudge  the  road  to  be  laid  out,  it  is  the  busi- 
ness of  the  Commissioners  to  go  on  and  open 
it.  People  v.  Champion,  16  Johns.,  61  ;  Tlie 
Same  v.  Commissioners  of  Salem,  1  Cow.,  23. 
If  several  appeals  may  be  had,  one  set  of 
judges  may  lay  out  the  road,  and  another  may 
refuse  it.  The  39th  section  expressly  protects 
the  Commissioners  in  all  their  acts  consequent 
upon  an  appeal  and  confirmation.  All  these 
provisions  show,  most  clearly,  that  the  Legis- 
lature never  contemplated  more  than  one  ap- 
peal. 

If  the  judges  acted  improperly  in  going  into 
the  merits  upon  Myer's  appeal,  after  the 
plaintiff  had  raised  the  question  of  jurisdiction 
on  the  ground  of  his  prior  appeal,  he  should 
have  come  to  this  court  on  certiorari.  Beach 
v.  firman,  9  Johns.,  229  ;  Butter  v.  Potter,  17 
Id.,  245:  Freeman  v.  Cornwall,  10  Id.,  470. 
He  has  been  deprived  of  no  right.  He  bad 
every  chance  to  elect  the  mode  in  which  his 
damages  should  be  assessed ;  and  though  he 
suffered  the  30  days  to  pass  without  an  elec- 
tion, the  Commissioners  were  equally  bound 
to  see  that  he  had  his  pay  upon  the  assessment 
ot'  a  jury.  In  the  matter  of  Johnston,  19  Johns. , 
272. 

Mr.  Plait,  in  reply.  To  say  that  the  Com- 
missioners are  expressly  protected  by  the  man- 
date of  the  judges,  begs  the  question  of  juris- 
diction. If  the  Commissioners  had  no  power 
to  lay  the  road,  the  act  of  the  judges  cannot 
help  them  to  it ;  and  the  whole  proceeding  is 
void. 

The  plaintiff  did  not  submit  his  rights  to  the 
second  Board  of  Judges.  He  objected  ex- 
pressly to  their  taking  cognizance  of  the  mat- 
ter, on  the  ground  that  he  had  made  an  appeal 
in  his  own  name  ;  and  his  going  to  the  merits, 
after  being  overruled,  was  not  a  waiver. 

It  is  conceded  that  if  no  compensation  is 
provided  for  the  injury  to  buildings  and  fix- 
tures, even  an  express  power  to  the  Commis- 
sioners would  be  void.  This  must  depend  on 
the  16th  section,  which  I  think  I  have  shown, 
narrows  down  the  injury  to  what  is  cultivated 
lands  ?  These  words  I  have  defined.  They 
mean  a  close  cultivated  for  agricultural  pur- 
2OO*]  poses.  *I  deny  that  a  graveyard,  for 
instance,  would  be  included  in  the  term  "  im- 
proved, inclosed  or  cultivated  lands,"  as  used 
by  the  16th  section.  Would  a  church  be  in- 
cluded ?  If  a  witness  should  swear  that  a  lot 
was  uncultivated,  what  would  be  understood 
by  this  ?  Merely  that  crops  were  not  raised 
upon  it.  Inclosed  and  improved  lands  are 
used  in  various  parts  of  the  Statute  in  the  same 
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sense.  Does  a  corn  crib,  tenter  bars  and  mill 
seat  come  within  these  terms  ?  The  Commis- 
sioners act  under  limited  powers,  which  should 
be  construed,  if  possible,  consistently  with 
private  right.  These  powers  are  perfectly 
susceptible  of  such  a  construction.  This  is 
the  first  time  we  hear  of  their  exertion  upon 
buildings  and  fixtures,  &c.  The  total  absence 
of  such  attempts  is  a  practical  construction  of 
the  Statute,  sanctioned  by  an  acquiescence  of 
the  whole  community. 

There  was  no  unnecessary  delay  by  the 
plaintiff  in  urging  on  the  appeal.  It  was  no 
more  than  reasonable,  under  the  circumstances, 
that  he  should  be  indulged  till  Judge  Smith's 
return.  He  had  a  right  to  select  three  judges, 
out  of  the  five  appointed  by  government.  This 
narrow  right  of  selection  should  not  be  fet- 
tered by  a  rigid  construction.  Because  a  judge 
is  necessarily  absent  a  short  time  on  business, 
to  wait  for  his  return  should  not  operate 
as  a  waiver.  Presenting  the  petition,  or  giving 
notice  of  the  appeal,  must,  in  practice,  be  re- 
ceived as  conclusive  evidence  of  a  bona  fide 
intention  to  prosecute  it  with  effect,  as  rapidly 
as  circumstances  will  admit.  It  is  not  neces- 
sary to  speculate  upon  the  consequence  of 
Judge  Smith's  death.  Probably  the  court  will 
say  that  such  an  event,  being  the  act  of  God, 
should  work  no  injury,  and  require  the  sub- 
stitution of  another  judge.  At  any  rate,  when 
there  is  an  appeal,  there  must  be  a  decision 
before  the  road  can  be  opened. 

SUTHERLAND,  J.  Suppose  one  appeals,  and 
declines  going  forward  with  it,  what  remedy 
have  the  public,  or  other  individuals,  who  may 
be  interested  in  hastening  a  decision  ? 

This  would,  perhaps,  depend,  in  some  meas- 
ure, on  the  question,  whether  the  appeal  be  on 
account  of  the  private  *or  the  public  [*20 1 
injury.  If,  for  the  private,  there  may  be  100 
appeals  or  more  ;  whereas,  if  an  individual 
appeals  in  behalf  of  the  public,  one  single  de- 
cision would  settle  their  rights.  But,  in  either 
case,  on  application  to  this  court,  by  any  relator 
who  should  be  interested,  Your  Honors  would 
see  that  the  judges  should  not  unreasonably 
delay  proceeding  upon  the  appeal. 

The  distinction  between  a  case  ended  by  one 
appeal  and  a  case  depending  on  several,  hangs 
upon  the  difference  between  an  appeal  in  right 
of  the  public  and  in  right  of  an  individual. 
In  the  former  case,  the  appellant  is  in  the 
nature  of  a  relator  upon  a  mandamus  or  infor- 
mation ;  the  whole  subject-matter  is  covered 
by  the  proceeding;  whereas  the  appeals  against 
private  injuries  must  be  as  distinct  from  each 
other  as  actions  of  trespass.  The  decision,  as 
to  Myers,  is  an  affirmance  pro-tanto  merely.  It 
reaches  so  much  of  the  road,  only,  as  runs 
upon  his  farm.  The  Commissioners  must  wait 
till  all  appeals  are  out  of  the  way.  To  be  sure, 
there  may  be  delay  ;  and  there  should  be.  The 
subject-matter  is  a  private  right.  The  object 
is  to  devest  it ;  and  if  more  obstacles  were  in 
the  way,  I  should  rejoice  at  it.  If  a  road  be 
laid  without  petition,  through  wild  or  uncul- 
tivated lands,  several  appeals  would  also  lie  ; 
and  in  either  case,  if  a  part  of  the  road  be  af 
firmed,  and  part  reversed,  the  public  must  take 
the  consequences.  If  embarrassed  by  such  A 
result,  there  is  then  a  summary  power  to  dis- 
continue the  part  which  is  held  good,  if  it 
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should  be  deemed  not  worth  the  preserving. 
Each  appeal,  however,  would  usually  be  con- 
sidered in  reference  to  the  propriety  of  retain- 
ing the  whole,  or  only  part  of  the  road  ;  and 
cases  might  very  well  arise,  in  which  it  should 
be  reversed  in  part  and  affirmed  in  part,  like 
a  judgment.  If  a  road  be  wholly  refused,  it 
is  not  final.  It  does  not  preclude  the  Commis- 
sioners afterwards  going  on,  and  laying  out  a 
road  upon  a  change  of  circumstances  requiring 
this  to  be  done. 

Had  the  judges  affirmed  Myers'  appeal, 
leaving  ours  pending,  the  supervisors  of  the 
county  might  have  refused  to  assess  the  dam- 
ages of  the  former,  till  the  event  of  the  second 
appeal  was  known.  If  these  decisions  operate 
2O2*]  oro  *tanto  only,  which  I  think  must  be 
holden  clear,  the  same  inconveniences  arise, 
whether  there  be  one,  two  or  more  appeals. 
The  37th  section  2  R.  L.,  282,  does  not  apply 
to  a  case  like  the  present.  That  relates  to  a 
refusal  of  the  Commissioners  to  lay  out  the 
road,  and  their  being  overruled  on  appeal,  and 
the  road  laid  out.  They  are  then  finally  bound. 
But  if  they  lay  out  in  the  first  instance,  and 
their  proceedings  are  reversed,  all  is  at  large, 
and  the  Commissioners  may,  in  their  discre- 
tion, proceed  de  novo. 

It  is  said  we  should  proceed  by  certiorari. 
Unfortunately,  we  are  not  parties  to  the  ap- 
peal. Not  being  bound  by  it,  we  can  not  ques- 
tion it.  The  court  would  tell  us,  "  the  decis- 
ion is  void  as  to  you  ;  "  and  quash  the  writ  as 
unnecessary  and  officious.  The  mere  fact  that 
the  law  does  not  require  notice  to  third  per- 
sons, is  of  itself  conclusive  evidence  that  the 
party  stands  upon  the  merits  of  his  own  appeal 
alone. 

Curia,  per  WOODWORTH,  J.  The  Commis- 
sioners are  authorized  by  the  1st  section  of  the 
Act  to  Regulate  Highways  (2  R.  L.,  270),  to 
lay  out  new  roads  under  the  restrictions  there- 
in mentioned.  The  16th  section  specifies  the 
exceptions,  which  are,  that  a  road  shall  not  be 
laid  out  through  improved  or  cultivated  land, 
without  the  consent  of  the  owner,  unless  upon 
the  application  of  twelve  freeholders  on  oath  ; 
nor  through  any  orchard  or  garden  without 
the  like  consent,  if  the  orchard  be  of  the 
growth  of  four  years,  or  the  garden'shall  have 
been  cultivated  for  the  like  period. 

It  follows,  from  these  provisions,  that  the 
Commissioners  may  lay  out  new  roads  over 
land  laying  in  a  state  of  nature,  and  over  such 
as  are  improved  or  cultivated  within  the  mean- 
ing of  those  terms,  as  used  in  the  Act.  In  all 
other  cases,  authority  is  not  given.  The  ex- 
ception implies  the  right,  in  the  first  case,  be- 
cause, by  restricting  the  powers  of  the  Com- 
missioners where  lands  are  improved  or  culti- 
vated, it  implies  that  no  limitation  was  intend- 
ed where  there  was  no  cultivation  or  improve- 
ment. It  will  be  conceded  that  the  words  of 
the  Act,  taken  most  extensively,  may  include 
every  species  of  improvement.  The  erection  of 
2O.'5*J  dwelling  houses,  *barns  and  out  houses, 
mills  and  manufactories,  are  improvements 
of  great  value.  There  is  no  exception  in  terms, 
denying  the  right  of  the  Commissioners  to 
prostrate  such  buildings  for  the  purpose  of  lay- 
ing out  roads ;  yet  it  has  never  been  urged  that 
such  a  right  existed  ;  nor  am  I  aware  that  it 
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has  ever  been  exercised,  without  the  consent 
of  the  owner.  The  reason  is  obvious  ;  it  is  be- 
cause such  improvements,  although  highly 
beneficial,  were  not  within  the  view  of  the 
Legislature  ;  they  did  not  so  understand  the 
terms,  "  improved  or  cultivated  land."  These 
terms  are  to  be  taken  in  the  popular  sense,  ac- 
cording to  the  general  understanding  of  the 
community,  when  distinguishing  what  is  called 
wild  land,  or  land  in  a  state  of  nature,  from 
that  which  has  been  cultivated  and  improved. 
The  terms,  to  "  improve  or  cultivate,"  may  be 
considered  synonymous.  .To  cultivate  is"  de- 
fined, "to  improve  the  product  of  the  earth  by 
manual  industry."  When  speaking  of  im- 
proved land,  it  is  generally  understood  to  be 
such  as  has  been  reclaimed,  is  used  for  the  pur- 
pose of  husbandry,  and  is  cultivated  as  such, 
whether  the  appropriation  is  for  tillage,  mead- 
ow or  pasture.  The  more  valuable  improve- 
ments on  land  comprising  buildings  and  their 
immediate  appurtenances,  could  not  have  been 
in  contemplation,  as  appears  evident  by  the  ex- 
ception itself.  When,  therefore,  the  exception 
protects  a  garden  or  orchard  of  four  years,  and 
is  silent  as  to  other  improvements,  the  removal 
of  which  would  be  attended  with  greater  in- 
convenience and  loss  to  the  owner,  it  goes  far 
to  give  a  construction  to  the  meaning  of  the 
words.  A  fair  inference  may  be  drawn  from 
this  provision  that  the  Legislature  intended  to 
confine  the  power  of  laying  out  roads  within 
the  limits  I  have  stated.  It  became  necessary 
to  guard  the  right  of  the  owner  with  respect 
to  a  garden  and  orchard  ;  for  they  fall  within 
the  terms  "  improved  and  cultivated."  A  gar- 
den is  formed  by  cultivation  of  the  land  strict- 
ly ;  the  land  on  which  an  orchard  is  planted, 
is  generally  used  in  like  manner.  If  the  Act 
had  been  silent  as  to  these,  there  would  be 
nothing  opposed  to  their  appropriation  by  the 
Commissioners,  if  they  deemed  it  proper. 
Could  the  Legislature  intend  that  a  garden 
should  be  protected,  and  yet  allow  every  other 
*appendage  to  the  dwelling-house  to  [*2O4: 
be  removed  ?  That  barns  and  out  houses  be 
taken  down  to  give  place  to  a  road  ?  Can  a 
construction  be  tolerated,  that  the  Commission- 
ers, under  this  section,  have  power  to  prostrale 
court-yards,  fences,  trees  and  shrubbery,  con- 
tiguous to  a  dwelling-house  ?  Was  it  intended 
that  the  ground  immediately  adjoining  mills 
and  manufactories,  indispenably  necessary  for 
the  enjoyment  and  use  of  those  establishments, 
might  be  converted  into  a  road,  and  leave  the 
owner  to  his  damages,  to  be  assessed  under  the 
Act?  Can  the  Commissioners  take  from  a  man- 
ufactory the  adjoining  ground,  which  is  actu- 
ally used  and  occupied  by  the  various  ma- 
chinery and  their  appendants,  essential  to  such 
use,  and  in  the  absence  of  which  the  business 
cannot  be  carried  on  without  loss  or  great  in- 
convenience ?  I  apprehend  not.  Grounds  used 
in  this  manner  may  be  said  to  be  improved  for 
those  particular  purposes  ;  but  they  are  not  im- 
proved or  cultivated  land  within  the  meaning 
of  the  Act.  If  this  exposition  of  the  Statuic 
be  correct,  then  the  defendants  had  not  author! 
ty  to  lay  out  the  road  in  the  manner  they 
have  done.  The  corn  crib  was  a  necessary  ap- 
pendant  to  the  dwelling  ;  the  string  of  U'liU-r 
bars  appurtenant  to  the  fulling  mill,  fixt-d  two 
feet  in  the  ground,  for  the  purpose  of  hanging 
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cloth,  was  necessary  to  be  placed  in  the  man- 
ner stated  in  the  case.  The  road  cuts  off  a 
portion  of  these  bars  and  the  corn  crib.  It 
seems,  however,  that  it  was  worked  and  trav- 
eled so  as  not  to  interfere  with  the  former. 
The  plaintiff  also  offered  to  prove  that  the  road 
includes  so  much  of  the  yards  of  the  saw  mill 
and  fulline  mill  as  to  deprive  the  plaintiff  of 
their  beneficial  use.  This  was  overruled.  In 
the  preceding  particulars,  it  appears  to  me  that 
the  ground  was  appropriated  in  such  a  manner 
as  not  to  fall  within  the  description  intended 
by  the  Act ;  and  consequently,  the  Commis- 
sioners ought  not  to  have  included  such  parts 
in  the  road  laid  out. 

But  if  this  construction  is  not  well  founded, 
then  the  question  is,  whether  the  plaintiff's  ap- 
peal has  been  disposed  of.  If  it  has  not,  the 
defendants  were  trespassers  in  opening  the 
road.  The  plaintiff  appealed  in  season  to  three 
judges,  and,  by  the  36th  section,  it  became 
2O5*]  their  duty  to  *convene  as  soon  as 
might  be,  and  decide  upon  the  appeal.  When 
notice  of  the  appeal  was  served  on  Judge  Smith, 
he  was  about  leaving  home  for  the  Convention, 
and  agreed  with  the  plaintiff  to  attend  to  it  on 
his  return.  He  was  to  fix  on  the  time  and  give 
the  plaintiff  notice.  Another  of  the  judges 
states  that  the  plaintiff  informed  him  the  busi- 
ness was  to  remain  until  Smith  returned.  It 
does  not  appear  that  any  further  proceedings 
have  been  had  on  this  appeal ;  but  shortly 
after  it  was  made,  Myers,  through  whose  land 
the  road  also  passed,  appealed  to  three  judges  ; 
two  of  whom  were  the  same  persons  named  by 
the  plaintiff.  They  confirmed  the  laying  out 
of  the  Commissioners,  and  it  is  now  contended 
that  this  is  conclusive  on  the  plaintiff.  When 
the  judges  met  to  decide  the  appeal  of  Myers, 
the  plaintiff  was  present,  and  objected  to  their 
proceedings,  as  his  appeal  remained  undeter- 
mined. The  judges  determined  to  proceed. 
The  plaintiff  went  on  to  the  ground  with  the 
judges,  and  pointed  out  his  objections  ;  but 
there  is  no  evidence  that  at  any  time  he  waived 
his  appeal.  The  plaintiff  probably  supposed 
that  the  appeal  of  Myers  would  affect  his  inter- 
est, and  that  it  would  be  conclusive  on  him  ; 
but  he  was  mistaken.  His  appeal  was  then  in 
full  force,  and  could  not  be  abandoned  with- 
out his  consent.  No  such  consent  can  be  in- 
ferred from  his  accompanying  the  judges  and 
stating  his  objections.  A~s  he  was  not  bound 
to  regard  the  proceedings  of  Myers,  is  was  not 
a  waiver,  express  or  implied.  The  plaintiff 
never  appealed  to  the  judges  selected  by 
Myers  ;  they  could  not  gain  jurisdiction  of  the 
appeal  by  implication.  The  Statute  contem- 
plates that  the  appeal  be  made  expressly,  and 
that  the  party  appealing  name  the  judges. 
Under  such  circumstances,  it  would  be  a  per- 
version of  the  Act  to  consider  the  plaintiff's 
appeal  before  them. 

The  true  construction  of  the  Act  is,  that 
every  person  conceiving  himself  aggrieved 
may  appeal.  Such  are  the  words,  and  such 
evidently  the  intent.  A  road  may  extend 
through  a  town — it  may  pass  through  twenty 
farms.  The  owner  of  land  at  one  extremity 
may  have  good  cause  to  appeal,  so  far  as  he 
is  concerned  ;  but  he  has  no  interest  or  con- 
2O6*]  cern  *with  the  owner  of  land  at  the 
other  extreme  point,  six  miles  distant.  The 
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questions  are  altogether  disconnected.  One 
may  show  sufficient  cause  to  reverse  as  to  him; 
and,  in  the  other  case,  it  may  appear  that  the 
road  ought  to  be  confirmed.  It  would,  there- 
fore, be  absurd  and  unjust  that  the  merits  of 
both  appeals  should  be  tried  at  the  same  time 
and  by  the  same  persons,  unless  by  consent. 
Each  individual  has  the  right  of  selecting  three 
judges,  who  are  to  convene  and  decide  fbut  if 
the  doctrine  contended  for  be  correct,  then  the 
party  regularly  bringing  forward  the  first  ap- 
peal has  the  exclusive  right  of  selection,  and 
the  other  persons  are  obliged  to  acquiesce. 

But  it  is  said  that  no  further  proceedings 
have  been  had  under  the  plaintiff's  appeal,  and 
therefore  it  is  at  an  end.  It  will  be  seen  the 
judges  are  to  convene  ;  it  is  implied  that  they 
are  to  notify  the  parties,  who  then,  and  not  till 
then,  are  bound  to  give  their  attendance.  The 
judges  have  not  done  this.  If  the  Commission- 
ers deemed  the  proceedings  dilatory,  and  had 
they  applied  to  the  judges  to  convene  and  ap- 
point a  day,  it  would  have  been  done  ;  but  it 
was  omitted.  As  to  the  plaintiff,  it  was  agreed 
between  him  and  Judge  Smith  to  wait  until  his 
return  from  the  Convention,  and  then  he  was 
to  give  the  plaintiff  a  week's  notice.  There  is 
no  proof  that  this  has  been  done.  After  the 
appeal,  the  judges  become  actors  and  are  re- 
quired to  proceed  ;  if  they  do  not,  it  cannot  be 
imputed  as  a  lache  to  the  party  appealing.  The 
appeal,  then,  is  still  pending  ;  and  no  author- 
ity existed  for  entering  on  the  plaintiff's  land. 
By  the  39th  section,  60  days  are  given  to  re- 
move fences  after  the  decision  on  the  appeal. 
For  these  reasons,  I  am  of  opinion  that  the 
verdict  be  set  aside,  and  a  new  trial  granted 
with  costs  to  abide  the  event. 

New  trial  granted. 

Cited  in— 2  Wend.,38\:  8  Wend.,  80  ;  3  Hill,  460, 
608 ;  4  Paige,  523 ;  6  Paige,  86 ;  5  N.  Y.,  572 ;  24  N.  Y., 
564 ;  6  Barb.,  612 ;  27  Barb.,  97 ;  13  How.  Pr.,  127. 


*JACKSON,  ex  dem.  CADWELL  [*2O7 

ET  AL., 

0. 

KING  AND  KING. 

Voluntary  deed — Valid  as  against  Grantor's 
Heir — Attempt  to  Avoid  Deed,  on  Ground  of 
Grantor's  Mental  Disability — Burden  of  Proof 
—  What  Degree  of  Imbecility  Renders  Person 
Incapable  of  Contracting — Mental  Weakness, 
as  Evidence  of  Fraud — Distinction  a*  to  Proof 
of  Fraud  in  Equity  and  Law. 

A  voluntary  deed  is  g-ood  as  against  the  grantor's 
heir. 

Where  an  act  is  sought  to  be  avoided  on  the 
ground  of  mental  disability,  the  proof  lies  with  him 
who  alleges  it. 

Till  the  contrary  appears,  sanity  is  to  be  presumed. 

But  after  a  general  derangement  is  shown,  it  then 
is  incumbent  on  the  one  who  insists  that  the  act 
is  valid,  to  show  sanity  at  the  very  time  when  it  was 
performed. 

What  shall  constitute  that  derangement,  or  im- 
becility of  mind  which  renders  a  party  incapable  of 
contracting. 

Idiots  and  lunatics,  or  persons  non  compos,  are  of 
this  description ;  and  the  disability  is  confined  to 
these. 

One  non  compos  is  one  who  has  wholly  lost  his 
understanding ;  and  of  such  persons  only,  till  since 
the  Revolution,  did  even  the  Court  of  Chancery  en- 
tertain jurisdiction. 
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It  does  not  follow  that  because,  according  to  the 
modern  doctrine  of  the  Court  of  Chancery,  one 
would  be  the  proper  subject  of  a  commission  in 
nature  of  a  writ  de  luiiatico  inquirendo,  that  his  acts 
are  void  or  voidable  in  a  court  of  law. 

The  question  as  to  the  validity  of  a  deed  execut- 
ed prior  to  such  a  commission,  would  not  be  at  all 
affected  by  it. 

For,  to  affect  a  deed  at  the  common  law,  an  entire 
loss  of  the  understanding  must  be  shown.  The 
common  law  has  drawn  no  line  to  show  what  degree 
of  intellect  is  necessary  to  uphold  it. 

Such  a  distinction  shown  to  be  impracticable. 

But  mere  weakness  of  understanding  is  an  item  in 
the  proof  of  fraud. 

Against  this,  a  court  of  equity  will  relieve,  when 
it  can  be  collected  from  the  circumstances. 

So  will  a  court  of  law,  where  fraud  is  clearly  es- 
tablished. 

But  courts  of  equity  and  law  have  not  always  con- 
current jurisdiction  in  cases  of  fraud. 

The  distinction  goes  upon  the  kind  and  degrees  of 
evidence. 

JB.  0.,  at  law,  fraud  must  be  proved,  not  presumed. 

Whereas,  in  equity,  it  may  be  presumed,  from  the 
relative  situations  of  the  parties,  inadequacy  of 
price,  want  of  correct  information,  &c. 

Citations— 16  Johns.,  189 ;  5  Johns.,  159 ;  4  Co..  133 ; 
Co.  Litt.,  347  a ;  2  Madd.,  589,  573;  2  Johns.  Ch.,  232 ; 
12  Ves.,  445 ;  3  P.  Wms.,  129 ;  Pow.  Cont.,  30 ;  1  Fonbl., 
60.61;  lBurr.,396;  3  Co.  Inst.,  84 ;  18Ves.,483;  1 
Yes.  &  B.,  98 ;  2  Ves.,  155 ;  1  Br.  Ch..  1 ;  2  Br.  Ch.,  150. 

Tj^JECTMENT,  for  lands  in  Washington  Co., 
-Ll  tried  before  Wai  worth,  Circuit  Judge,  at 
the  July  Circuit  in  that  county,  1823. 

At  the  trial,  it  was  admitted  by  the  defend- 
ants' counsel,  that  Moses  Cadwell,  deceased, 
was  seised  in  fee  of  the  premises  in  question  in 
his  lifetime,  and  that  the  defendants  were  in 
possession  of  them  at  the  time  of  suit  brought. 

The  plaintiff  then  proved  by  Lucretia  Cad- 
well,  that  45  years  before  the  trial  she  was  mar- 
ried to  Cadwell,  and  had  issue  by  him  several 
sons  and  daughters,  the  lessors  of  the  plaintiff ; 
that  Cadwell  left  her  twenty-three  years  be- 
fore the  trial,  and  went  off  with  one  Elizabeth 
Healy,  the  wife  of  one  Daniel  Healy,  with 
Tvhom  he  lived  till  the  time  of  his  death,  in 
Nov.,  1821  ;  that  Elizabeth  Healy  had  two 
•daughters,  Betsy  and  Lydia,  who  lived  with 
Cadwell  till  thev  married — Betsy  to  James  W. 
Smith,  and  Lyd"ia  to  Henry  K.  Higgins. 

The  defendants  then  produced  in  evidence  a 
deed  of  bargain  and  sale  of  the  premises  in 
2O8*]  question,  executed  by  Cadwell,  *beina: 
then  a  little  more  than  50  years  of  age,  to 
James  W.  Smith,  dated  July  1, 1816,  expressed 
to  be  for  the  consideration  of  $2,500,  but  a 
small  part  of  which  was  actually  paid;  also,  a 
deed  of  bargain  and  sale  of  the  premises  in 
question,  with  full  covenants,  from  Smith  to 
the  defendants,  dated  May  29,  1819. 

•The  only  question  upon  the  trial  was,  wheth- 
er Cadwell,  when  he  executed  the  deed  to 
Smith,  was  of  sufficient  capacity  to  convey, 
the  lessors  of  the  plaintiff  alleging  that  he  was 
incompetent  by  reason  of  mental  incapacity ; 
-and  the  defendants  denying  the  allegation.  To 
this  question  a  great  variety  of  evidence  was 
heard,  which  I  shall  not  recite  ;  because,  for 
the  purpose  of  presenting  the  legal  questions 
in  the  cause,  it  is  sufficiently  detailed  in  the 
opinion  of  the  court. 

Upon  the  question  of  incapacity,  the  Judge 
charged  the  jury  that,  to  render  the  deed  inval- 
id, they  must  be  satisfied  that  Cadwell  was  not 
in  a  situation  to  transact  that  particular  busi- 
ness rationally  ;  not,  on  the  one  hand,  that  he 
should  be  capable  of  doing  all  kinds  of  busi- 
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ness  with  judgment  and  discretion;  nor.  on 
the  other,  that  he  should  be  wholly  deprived  of 
reason,  so  as  to  be  incapable  of  doing  the  most 
familiar  and  trifling  work  ;  that  if  they  were 
satisfied  that  his  mind  and  memory  were  in 
such  a  situation,  at  the  time  of  executing  the 
the  deed,  as  to  render  him  wholly  incompe- 
tent to  judge  of  his  rights  and  interests  in  rela- 
tion to  that  transaction,  the  deed  was  void  ; 
and  it  was  their  duty  to  find  a  verdict  for  the 
plaintiff  ;  otherwise,  to  find  for  the  defendant. 

Under  this  charge,  the  jury  found  for  the 
plaintiff. 

Mr.  J.  L.  Wendell  moved  for  a  new  trial. 
He  contended  that  the  judge  ought  not  to  have 
submitted  the  general  question  of  capacity  or 
incapacity  to  the  jury,  at  the  time  when  the 
deed  was  executed  ;  but  whether  the  bargain- 
er came  within  a  class  of  disqualifying  cases 
known  and  defined  by  the  law.  Being  of  full 
age,  the  grantor  was  of  capacity  to  convey, 
unless  he  was  non  compos,  that  is  to  say.  an  id- 
iot or  lunatic.  One  non  compos  is  described  by 
the  law  as  one  who  never  had  reason,  or  who 
from  some  cause  has  totally  lost  it.  *2  [*2OO 
Madd.  Ch.,  568,  Am.  ed.,  1817,  and  the  cases 
there  cited  ;  The  Matter  of  Barker,  2  Johns. 
Ch.,  232,  236.  The  jury  should  have  bgen 
told  so  ;  the  nature  of  the  incapacity  required 
should  have  been  pointed  oat  to  them  ;  and 
their  attention  drawn  to  the  simple  inquiry 
whether  Cadwell,  in  point  of  fact,  came  with- 
in the  legal  description.  Saying  that  he  was 
not  capable  of  conveying,  because  he  was  men- 
tally incapable  at  the  time,  is  laying  down  a 
new  rule,  which  certainly  is  not  sanctioned  by 
authority.  Till  Barker's  case  such  a  doctrine 
was  unknown  in  this  country,  even  in  chan- 
cery, upon  the  execution  of  a  commission  in  the 
nature  of  a  writ  de  lunatico  inquirendo,  which 
admits  a  greater  latitude  of  inquiry  into  mental 
capacity  than  was  ever  indulged  "by  the  more 
certain  and  rigid  rules  of  common  law.  These 
rules  never  pronounce  a  disqualification  to  be 
made  out,  until  a  complete  deprivation  of  rea- 
son is  clearly  shown.  2  Madd.  Ch.,  572.  Am. 
ed.,  1817,  and  the  cases  there  cited  ;  1  Hair. 
Ch.,  738  ;  The  Matter  of  Barker ,  2  Johns.  Ch., 
236.  The  case  being  put  on  this  simple  ground, 
a  discreet  jury  cannot  well  err.  But  if  the 
power  to  convey  is  to  depend  upon  any  degree 
of  incapacity  short  of  this,  the  title  to  real  es- 
tate is  left  alarmingly  insecure.  In  this  case, 
the  jury  have  set  aside  the  deed  upon  a  very 
slight  balance  of  testimony,  at  the  most,  in 
favor  of  imprudence,  partial  loss  of  memory, 
childishness  or  folly.  A  large  number  of  wit- 
nesses deny  his  incapacity.  Nothing  like  a  gen- 
eral derangement  of  mind  was  made  out  by 
the  plaintiff.  It  was,  therefore,  not  necessary 
for  the  defendants  to  call  a  single  witness;  for 
the  law  always  presumes  sanity  until  general 
derangement  is  shown.  Van  Aht  v.  Hunter, 
5  Johns.  Ch.,  158. 

But  admitting  the  charge  of  the  judge  to 
have  been  correct,  the  verdict  is  against  the 
weight  of  evidence.  [Here  the  counsel  went 
into  the  testimony  at  large.] 

Mr.  A.  Spencer,  same  side,  would  here  ap- 
prise the  opposite  counsel  of  certain  author- 
ities which  he  should  use  in  replv.     As  to  the 
rules  by  which  the  court  would  be  governed 
i  in  granting  a  new  trial,  Briyht  v.  Kynon,   1 
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Burr.,  390,  he  said  was  a  leading  case.  Ld. 
21O*]  Mansfield  there  said,  erroneous  gen- 
eral verdicts,  for  which  a  new  trial  should  be 
granted,  mostly  included  legal  consequences  as 
well  as  propositions  of  fact.  In  drawing  these 
consequences,  the  jury  might  mistake,  and 
infer  directly  contrary  to  law  ;  and  he  adds, 
that  "the  reasons  for  granting  a  new  trial  must 
be  collected  from  the  whole  evidence;  and  from 
the  nature  of  the  case  considered  under  all 
its  circumstances."  He  also  cited  on  the  same 
subject.  Halsey  v.  Watson,  1  Cai.,  24  ;  Jackson 
v.  Stembergh,  Id.,  162;  Jackson  v.  Laird,  8 
Johns.,  489;  M'Connel  v.  Hampton,  12  Johns., 
234  ;  Wilkie  v.  Roosevelt,  3  Johns.  Cas.,  206. 
It  the  last  case,  he  said,  two  new  trials  were 
successively  granted,  because  the  verdicts 
were  contrary  evidence  upon  a  question  of 
usury. 

To  show  that  the  deed  was  good  as  to  the 
heirs,  though  voluntary,  and  that  it  was  not 
within  the  Statute  against  Fraudulent  Convey- 
ances, he  cited  Jackson  v.  Oarnsey,  16  Johns., 
189. 

Allowing  the  deed  to  be  voluntary,  or  in- 
tended as  a  will,  a  greater  degree  of  capacity 
is  not  necessary  than  would  be  required  for  the 
making  a  will.  As  to  what  this  degree  should 
be*  writers  have  not  drawn  the  line  definitely; 
but  a  less  degree  of  capacity  than  can  be  pre- 
tended from  the  evidence  in  this  cause  is  suffi- 
cient. A  good  principle  on  this  head  is  laid 
down  in  Ex  parte  Holland,  11  Ves.,  11.  It  is 
there  said  by  the  Lord  Chancellor,  that  the 
strongest  mind  may  be  reduced  by  the  delirium 
of  a  fever,  or  any  other  cause,  to  a  very  inferior 
degree  of  capacity,  which  would  yet  admit  of 
making  a  will. 

In  Van  Alst  v.  Hunter,  5  Jolins.  Ch.,  160,  a 
case  where,  as  usual,  the  evidence  differed 
upon  the  point  of  incapacity,  the  Chancellor 
said,  "the  control  which  the  law  gives  to  a 
man  over  the  disposal  of  his  own  property,  is 
one  of  the  most  efficient  means  which  he  has, 
in  protracted  life,  to  command  the  attentions 
due  to  his  infirmities."  And  he  goes  on  to  ex- 
amine the  facts  in  reference  to  this  proposi- 
tion. 

It  is  said  in  Swinburne  on  Wills,  pt.  2.  sec. 
4 :  "  But  if  a  man  be  of  a  mean  understanding, 
neither  of  the  wise  sort  nor  of  the  foolish,  but 
indifferent,  as  it  were  betwixt  a  man  and  a 
fool,  yea,  though  he  rather  incline  to  the  fool- 
2 1  I*]  ish  sort,  so  that,  *for  his  dull  capacity, 
he  might  worthily  be  called  grossum  caput,  a 
dull  pate  or  a  dunce  ;  such  an  one  is  not  pro- 
hibited to  make  a  testament."  At  pt.  2,  sec. 
5,  it  is  said  that  old  age  is  of  itself  no  inca 
pacity,  unless  it  produce  mere  childishness  or 
idiocy,  as  where  the  testator  forgets  his  own 
name.  In  Hathorn  v.  King,  8  Mass.,  372,  the 
court  instructed  the  jury,  "  that  if  they  should 
think  that  the  testatrix,  at  the  time  of  dictat- 
ing the  will,  had  sufficient  discretion  for  that 
purpose  ;  and  that  at  the  time  of  executing 
the  will  she  was  able  to  recollect  the  particu- 
lars she  had  so  dictated,  they  might  find  her 
of  sound  and  disposing  mind  and  memory  at 
the  time  of  executing."  In  Ex  parte  Cranmer, 
12  Ves.,  445,  an  inquisition  was  returned,  that 
the  person  alleged  to  be  lunatic  was  "  so  far 
debilitated  in  his  mind  as  to  be  incapable  of  the 
general  management  of  his  affairs,  &c."  And  in 
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commenting  upon  this  return,  the  Lord  Chan- 
cellor adverted  to  the  delicacy  of  the  question 
which  might  arise  with  reference  to  the  liberty 
of  the  subject ;  and  held  it  dangerous  and  im- 
proper to  act  upon  such  a  return ;  and  he  asks, 
"  how  can  I  tell  what  is  so  far  debilitated  in 
his  mind  as  not  to  be  equal  to  the  general  man- 
agement of  his  affairs  ?" 

Mr.  D.  Eussell,  contra.  This  is  a  question 
between  the  heirs  at  law  of  Cadwell,  and  per- 
sons holding  under  a  grant  of  land  from  him, 
without  anything  like  an  adequate  consider- 
ation, to  one  having  no  affinity  with  him.  It 
was  Cad  well's  property  ;  and  unless  disposed 
of  understandingly,  it  passed  to  his  heirs,  the 
lessors.  The  motion  is  to  set  aside  the  verdict 
as  contrary  to  evidence  ;  and  it  is  important  tc- 
inquire,  in  the  first  place,  what  is  necessary  to 
deprive  him  of  a  disposing  power  ?  Technical 
idiocy  or  lunacy  is  not  required.  It  is  enough 
that  he  was  in  such  a  state  of  imbecility  as  not 
to  be  capable  of  acting  under  a  proper  appre- 
hension of  his  rights  and  duties.  To  deter- 
mine upon  this  position,  we  must  look  at  the 
facts  whence  it  is  to  be  inferred.  Whenever 
a  case  appears,  upon  which  a  court  of  equity 
would  interfere,  in  order  to  prevent  an  act  of 
delusion  or  folly,  this  court  will  interpose  and 
avoid  the  act,  if  it  is  completed.  No  matter 
in  what  cause  the  incapacity  may  originate, 
whether  it  *be  old  age,  intemperance  [*212 
or  disease.  There  are  various  infirmities  which 
may  debilitate  the  human  mind,  upon  which  a 
court  of  equity  will  grant  a  commission  of 
lunacy,  with  a  view  to  prevent  the  alienation 
of  property,  much  short  of  a  positive  and  ab- 
solute privation  of  reason.  We  contend  that 
the  true  inquiry  is,  would  a  court  of  equity, 
under  the  circumstances  of  this  case,  have 
thrown  its  protecting  influence  into  the  scale, 
had  it  been  seasonably  and  properly  applied 
to.  against  the  grant  in  question.  Would  it 
not  have  placed  Cadwell  under  the  care  of  a 
committee.  The  evidence  certainly  shows 
great  imbecility  ;  and  that  a  court  of  equity 
would  so  have  done,  we  refer  to  The  Matter  of 
Barker,  2  Johns.  Ch.,  332,  and  the  cases  there 
cited.  The  Chancellor  says  :  "A  court  of 
chancery  is  the  constitutional  and  appropriate 
tribunal,  to  take  care  of  those  who  are  incom- 
petent to  take  care  of  themselves.  There 
would  be  a  deplorable  failure  of  justice,  with- 
out such  a  power.  The  object  is  protection  to 
the  helpless  ;  and  the  imbecility  of  extreme 
old  age,  when  the  powers  of  memory  and 
judgment  have  become  extinct,  seems  as  much 
as  the  helplessness  of  infancy,  to  be  within  the 
reason  and  necessity  of  the  trust."  The  case 
was  then  put  to  the  jury  in  a  proper  shape. 
Whether  the  rule  cited  be  ancient  or  modern, 
is  immaterial ;  so  long  as  it  is  a  part  of  the 
law,  it  clearly  exists.  In  Highmore  on  Lunacy, 
101,  Am.  ed.,  1822,  it  is  said:  "The  faith 
of  every  contract,  rests  upon  the  capacity  of 
the  contracting  parties."  Was  the  grantor  of 
sufficient  ability  to  grant?  Again:  "It  is 
of  the  essence  of  every  contract,  not  so  much 
that  it  is  valid,  as  that  the  parties  are  in  a  suf- 
ficient capability  to  bind  themselves  ;  for  every 
alienation  of  a  man's  right,  all  contracts  be- 
tween man  and  man,  &c.,  ought  to  be  done 
with  sound  judgment."  (2b.)  Webster  v.  'Wood- 
ford,  3  Day,  90,  establishes  the  position  once 
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controverted,  that  "a  man  may  show  that  he 
was  non  compos  mentis  in  avoidance  of  his 
deed."  A  great  variety  of  cases  are  there  col- 
lected and  discussed,  applicable  to  the  case 
under  consideration.  Lunacy  once  being  estab- 
lished, Highmore  gives  the  nature  and  extent 
of  the  returning  reason,  necessary  to  give  effect 
213*]  to  the  act  done.  "  Where  the  *exist- 
ence  of  derangement  is  shown  in  general,  the 
partiality  of  its  operations,  in  the  particular 
instance,  should  be  manifestly  and  incon- 
testibly  proved,  in  order  to  prevent  the  appli- 
cation of  its  general  effect."  (Id.,  102.)  Again: 
"General  lunacy  being  established,  the  proof 
is  thrown  upon  the  party,  alleging  the  lucid 
interval ;  and  must  establish  a  restoration  of 
mind,  sufficient  to  enable  the  party  soundly 
to  judge  of  his  act."  (Id.,  123,  4.)  There  is 
hardly  a  case  so  bad,  but  that  some  witnesses 
may  be  obtained  in  favor  of  sanity. 

Wilkie  v.  Roosevelt  is  relied  on  as  warranting 
a  new  trial.  The  difference  is,  that  there  was 
a  case  of  palpable  usury,  but  where  the  evi- 
dence is  doubtful,  courts  uniformly  refuse  to 
award  a  new  trial.  In  Walker  v.  Smith,  4 
Dall.,  389,  391,  this  was  refused,  though  the 
court  were  far  from  being  satisfied  with  the 
conclusion  to  which  the  jury  had  come  from 
the  evidence.  In  Wait  v.  M'Nett,  7  Mass.,  261, 
the  court  refused  to  do  this,  though  the  ver- 
dict was  against  the  positive  testimony  of  a 
witness,  uniinpeached,  except  from  some  slight 
circumstances,  having  a  tendency  to  lessen  his 
credibility,  or  showing  that  the  witness  might 
be  mistaken.  In  Hurtin  v.  Hopkins,  9  Johns., 
36,  the  court  say  they  will  not  grant  a  new 
trial,  when  there  is  no  other  ground  for  the 
motion  than  that  the  jury  have  misunderstood 
or  disregarded  the  evidence,  where  the  verdict 
is  for  the  defendant  in  a  penal  action,  or  an 
action  penal  in  its  nature.  They  require  evi- 
dence of  partiality  or  corruption.  (Opinions 
in  the  Mayor's  Court,  12  and  13  8.  P.) 

Mr.  A.  Van  Vechten,  same  side.  Every  ap- 
plication for  a  new  trial  is  addressed  to  the 
discretion  of  the  court.  It  is  not  enough  that 
more  light  may  possibly  be  elicited  by  a  new 
trial,  but  the  granting  or  refusing  it  must,  in  a 
great  measure,  depend  on  the  particular  cir- 
cumstances of  each  case.  This  is  Ld.  Mans- 
field's doctrine,  and  the  doctrine  of  this  court. 
Admitting  there  may  be  doubt  upon  the  facts, 
cuibono,  a  new  trial?  There  is  always  a  pos- 
sibility, that  a  party  may  make  out  a  better 
case,  with  a  second  chance.  There  is  no  ma- 
terial distinction,  in  this  respect,  between  ac- 
214*J  tions  *of  ejectment  and  other  actions 
sounding  in  tort.  The  reason  upon  which 
some  of  the  cases  have  excepted  ejectment,  as 
calling  more  emphatically  for  a  new  trial,  is 
not  very  powerful;  for,  though  the  possession  is 
changed,  a  new  action  may  be  brought, 
by  the  losing  party,  and  the  title  tried  de 
now;  whereas,  in  other  actions,  the  judg- 
ment is  final  and  conclusive.  One  would, 
therefore,  suppose  that  the  facilities  for  a  new 
trial  should  be  greater  in  the  latter.  I  admit 
that  this  is  not  a  case  of  technical  lunacy;  but 
it  certainly  presents  the  want  of  a  sound  dis- 
posing mind  in  Cad  well,  which,  according  to 
Ld.  Coke  and  other  writers,  and  cases  both 
ancient  and  modern,  should  avoid  the  convey- 
ance. 
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[Both  Mr.  Russell  and  Mr.  Van  Vechten  ex- 
amined the  evidence  to  this  point,  at  large,  in 
the  course  of  their  respective  arguments.] 

Mr.  A.  Spencer,  in  reply.  I  ani  sensible  that 
where  the  verdict  is  merely  against  the  weight 
of  evidence  and  the  charge  of  the  judge  is 
right,  the  leaning  of  the  court  will  be  in  favor 
of  supporting  the  verdict;  but  in  a  mere  ques- 
tion of  property,  if  they  perceive  that  the 
verdict  is  clearty  against  the  weight  of  evi- 
dence; they  will  set  it  right.  If  they  are  satis- 
fied that  the  jury  have  been  excited  by  passion, 
led  away  by  an  appeal  to  the  feelings,  or  mis- 
guided by  prejudice,  it  is  the  duty  of  the  court 
to  interfere  and  grant  a  new  trial  upon  this 
ground.  I  was  aware  that  in  citing  cases,  and 
laying  down  rules  from  the  books,  I  was  say- 
ing nothing  new;  but  the  nature  of  the  case 
requires  that  familiar  principles  should  be  ad- 
verted to;  for,  while  I  admit,  in  the  language 
of  the  counsel  on  the  other  side,  that  the  grant- 
ing a  new  trial  is  a  matter  of  discretion,  de- 
pending in  some  measure  on  the  circumstances 
of  each  case  as  it  arises,  I  must  be  understood 
to  mean  a  sound  legal  discretion,  guided  and 
controlled  as  far  as  possible  by  the  books  of 
authority.  No  heirs  or  anybody  else,  can  call 
this  act,  of  giving  the  deed,  in  question,  if 
the  grantor  was  capable  of  executing  it;  and 
this  involves  an  inquiry  into  the  nature  and 
extent  of  the  capacity  of  which  a  grantor  or 
devisor  should  be  possessed.  It  is  an  inquiry 
which  has  its  *bearing  on  all  classes  [*215 
of  society;  and  the  court  will  not  forget  that 
wills  are  generally  made  and  valuable  estates 
settled  by  persons  in  extremis,  on  their  sick 
beds,  or  laboring  under  the  weakness  and  im- 
becility of  old  age.  These  considerations  are 
neither  of  them  enough  to  invalidate  the  act. 
To  say  so,  would  be  to  impugn  most  wills  or 
deeds  in  the  nature  of  wills. 

I  referred  to  ExfmrU  Holyland,  11  Ves.,  11, 
and  I  beg  leave  to  remind  the  court  again  of 
what  was  said  there  by  Ld.  Eldon.  A  failure 
of  memory  is  not  a  sufficient  objection.  If 
th«  testator  is  capable  of  doing  an  act  of 
thought  and  judgment,  it  is  enough.  In  Van 
Alst  v.  Hunter,  5  Johns.  Ch.,  148,  158,  the 
court  will  find  all  the  authorities  to  this  point 
collected  from  the  common  and  civil  law.  In 
that  case  the  devisor's  memory  was  extremely 
depreciated;  and  Chancellor  Kent's  remarks 
will  be  found  directly  applicable  to  the  present 
case.  He  says,  "the  failure  of  memory  is  not 
sufficient  to  create  the  incapacity,  unless  it  be 
quite  total  or  extend  to  his  immediate  family 
and  property.  The  Roman  law  (Code  6,  24, 
14.  and  note  55)  seemed  to  apply  the  incapacity 
only  to  an  extreme  failure  of  memory;  as  for 
a  man  to  forget  his  own  name — fatuu»  prte- 
mimitiir  gut  in  proprio  nomine  errat.  The  want 
of  recollection  of  names  is  one  of  the  earliest 
symptoms  of  a  decay  of  memory;  but  this 
failure  may  exist  to  a  very  great  degree,  and 
yet  'the  solid  power  of  understanding'  re- 
main." I  have  greatly  deceived  myself,  in 
the  strictest  examination  I  have  been  able  to 
give  this  evidence,  if,  with  respect  to  Cadwell, 
at  the  time  he  gave  the  deed  in  question,  tlu-re 
was  not  as  perfect  an  understannding,  judg- 
ment and  deliberation  as  in  any  common  case. 
The  burden  of  showing  a  want  of  rapacity  lies 
upon  the  plaintiff;  and  if  we  can  rebut  his 
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evidence  by  showing  a  general  capacity,  or  a 
lucid  interval  accompanying  the  act,  or  suffi- 
cient mind  in  the  bargainer  to  comprehend 
what  he  was  doing,  the  case  on  the  part  of  the 
defendant  is  made  out.  If  we  have  succeeded 
in  neutralizing  the  evidence,  the  conclusion  of 
law  is  that  he  was  sane.  He  was  only  about 
50  years  of  age,  according  to  the  testimony  of 
Simpson;  and  if  the  plaintiff  wished  mental 
216*J  decrepitude  to  *be  inferred  from  old 
age,  he  should  have  shown  the  bargainor  to 
have  been  a  much  older  man.  None  of  the 
witnesses  ascribe  his  failure  of  capacity  to  this 
cause;  while,  on  both  sides,  they  agree  that  he 
was  an  eccentric  old  man,  fond  of  humor  and 
calling  men  by  strange  names;  (and  he  ad- 
verted to  the  outlines  of  the  testimony). 

With  regard  to  the  general  law,  there  is  no 
difference  between  the  counsel  for  the  plaintiff 
and  myself.  At  common  law,  always,  a  man 
must  have  mental  capacity  to  convey.  The 
only  dispute  between  us. is,  as  to  the  degree 
of  capacity.  I  admit  that  this  was  the  true 
question  before  the  jury;  that  no  technical 
disability  need  be  shown.  It  is  enough  if 
soundness  of  mind  and  memory  were  wanting. 

Curia,  per  WOODWORTH,  J.  If  the  deed 
from  Cadwell  to  Smith  is  valid  the  plaintiffs 
cannot  recover.  The  execution  appears  to  be 
sufficiently  proved,  by  the  subscribing  wit- 
nesses ;  and  there  was  an  acknowledgment 
before  a  master  in  chancery.  If  voluntary,  it 
is  good  between  the  parties  ;  for  the  heir  can- 
not set  up  the  want  of  consideration  in  the 
deed  from  his  ancestors.  (16  Johns.,  189.) 
.But  it  is  contended  that  Cadwell  was  non 
compos,  or  not  of  sound  mind.  The  rule  ap- 
plicable to  such  cases  is,  that  where  the  act  of 
a  party  is  sought  to  be  avoided,  on  the  ground 
of  mental  disability,  proof  of  the  fact  lies  upon 
him  who  alleges  it,  and  until  the  contrary  ap- 
pears, sanity  is  to  be  presumed.  One  of  the 
qualifications  of  this  rule  is,  that  after  a  general 
derangement  has  been  shown,  it  is  then  in- 
cumbent on  the  other  side  to  show  that  the 
party  who  did  the  act  was  sane  at  the  very 
time  when  it  was  performed.  Jackson  v.  Van 
Dusen.  5  Johns.,  159. 

The  first  question  is,  have  the  plaintiffs  es- 
tablished the  fact  of  general  derangement,  so 
as  to  impose  on  the  other  party  the  necessity 
of  showing  competency,  or  a  lucid  interval  at 
the  time  the  deed  was  executed.  It  becomes 
material  to  inquire  what  constitutes  that  de- 
rangement, or  imbecility  of  mind,  that  renders 
a  party  incapable  of  contracting.  Idiots  and 
lunatics,  or  persons  non  compos,  fall  within 
this  description.  I  apprehend  the  disability 
217*1  applies  exclusively  *to  such.  Ld. 
Coke  defines  non  compos  mentis,  "  to  be  a  per- 
son who  was  of  good  and  sound  memory,  and 
by  the  visitation  of  God  had  lost  it,"  or,  "he 
that  by  sickness,  grief,  or  other  accident, 
wholly  loseth  his  understanding."  Severity's 
case,  4  Co.,  123  ;  Co.  Lilt,  247  a.  The  deeds 
of  all  such  persons  are  void  ;  for  the  terms 
"  non  compos,"  of  unsound  mind,  are  legal 
terms,  and  import  a  total  deprivation  of  sense. 
(2  Madd.,  569.)  Prior  to  our  Revolution,  the 
Court,  of  Chancery  in  England  entertained 
jurisdiction  in  such  cases  only  ;  mere  imbecil- 
ity of  mind,  not  amounting  to  idiocy  or 
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lunacy,  not  being  considered  as  sufficient  to 
interfere  with  the  liberty  of  the  subject  over 

i  his  person  and  property.  Latterly,  a  different 
doctrine  has  prevailed.  The  Court  of  Chan- 
cery has  entertained  jurisdiction  in  such  cases. 
In  the  matter  of  Barker,  2  Johns.  Ch.,  232, the 
cases  on  this  subject  are  reviewed.  It  was 

.  considered  as  founded  in  good  sense  and  the 
necessity  of  the  case,  for  the  protection  of  a 
numerous  class  of  persons,  whose  minds  have 
sunk  under  the  power  of  disease,  or  the  weight 
of  age,  and  were  liable  to  become  the  victims 
of  folly  or  fraud.  This  enlarged  jurisdiction 
seems  to  have  sprung  up  since  the  time  of  Ld. 
Hardwicke,  and,  as  Mr.  Maddock  observes  (2 
Madd.  Ch.,  573),  "was  rather  arbitrarily  in- 
troduced, so  much  so,  that  it  has  more  than 
once  been  hinted  that  legislative  provision  on 
the  subject  would  be  proper."  Without,how- 
ever,  questioning  the  propriety  of  assuming 
jurisdiction  in  such  cases,  it  may  be  observed, 
that  the  doctrine,  if  well  founded,  does  not 
prove  that  a  deed  fairly  obtained  from  a  per- 
son, who  might  be  a  fit  subject  for  a  commis- 
sion in  the  nature  of  a  writ  de  lunatico  inqui- 
rendo,  could  be  awarded  in  a  court  of  law.  In- 
deed, the  contrary  is  strongly  implied  ;  for  the 
ground  of  interference  is,  as  Ld.  Erskine  ob- 
serves (12  Ves.,  445),  to  protect  a  party  in  his 
second  state  of  infancy.  By  such  a  proceed- 
ing, the  right  of  a  party  to  contract,  who  is 
incapable  of  managing  his  affairs,  by  reason  of 
a  partial  derangement  of  mind,  is  taken  for 
granted. 

The  question  of  the  validity  of  a  deed  exe- 
cuted prior  to  a  commission  of  this  nature, 
would  not  in  the  least  be  affected  by  such 
commission.  It  must  be  shown  that  the 
grantor  *was  non  compos,  within  the  [*218 
legal  acceptation  of  the  term  ;  that  it  was  not 
a  partial,  but  an  entire  loss  of  the  understand- 
ing ;  for  the  common  law  seems  not  to  have 
drawn  any  discriminating  line  by  which  to  de- 
termine how  great  must  be  the  imbecility  of 
mind  to  render  a  contract  void,  or  how  much 
intellect  must  remain  to  uphold  it.  The  diffi- 
culty of  making  such  discrimination  is  appar- 
ent. If  a  man  has  sufficient  capacity  to  work 
his  farm,  or  tend  his  mill  skillfully,  will  the 
law  deny  him  the  right  of  selling  either  ?  I 
apprehend  not.  How  is  a  purchaser  to  pro- 
tect himself,  if  the  quantum  of  intellect  is  the 
criterion  by  which  to  determine  whether  the 
contract  is  valid  ?  He  may  act  with  the  ut- 
most integrity,  and  yet  be  in  danger  ;  for  al- 
though it  be  established  that  the  party  with 
whom  he  dealt  had  understanding  deemed 
sufficient  for  the  provident  management  of  his 
affairs,  by  this  rule  the  contract  would  be 
void.  But  weakness  of  understanding  is  not, 
of  itself,  any  objection  in  law  to  the  validity 
of  a  contract.  If  a  man  be  legally  compos 
mentis,  he  is  the  disposer  of  his  own  property, 
and  his  will  stands  for  a  reason  for  his  actions. 
Osmond  v.  Fitzroy,  3  P.  Wms.,  129  ;  Pow.  on 
Cont.,  30;  1  Fonbl.,  60. 

According  to  this  doctrine,  the  plaintiff  has 
failed  to  invalidate  the  deed  on  the  ground 
that  Cadwell  was  non  compos.  The  testimony 
adduced  at  the  trial  clearly  shows  that  he  is 
not  included  in  the  legal  definition  of  that 
term.  It  is  abundantly  proved,  by  a  number 
of  witnesses,  that  he  was  perfectly  rational, 
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and  possessed  his  ordinary  intelligence  at  vari- 
ous times,  when  they  saw,  conversed  and 
transacted  business  with  him,  up  to  the  time 
of  executing  the  deed;  and  from  their  intimate 
acquaintance,  they  pronounced  him,  in  their 
opinion,  of  sound  mind. 

It  is  true,  a  number  of  the  plaintiff's  wit- 
nesses consider  him  of  unsound  mind.and  inca- 
pable of  managing  his  concerns  ;  but,  on  ex- 
amining this  testimony.it  will  be  found  that  the 
opinion  rests  on  specific  facts,  which  do  not 
warrant  an  opinion  to  that  extent.  Much 
seems  to  have  been  inferred  from  the  fact  that 
he  did  not  recollect  persons  coming- to  his  mill; 
that  he  took  no  part  in  the  settlement  of  his 
accounts,  although  present ;  that  he  indulged 
219*]  in  idle  stories ;  *that  he  talked  of  turn- 
ing the  water  back,  so  as  to  obtain  the  benefit 
of  it  a  second  time  ;  that  he  was  incoherent 
and  unconnected  tn  his  statements  ;  'and  great- 
ly affected  by  very  trivial  circumstances.  I 
admit  these  are  proofs  of  a  weak  or  impaired 
understanding  ;  but  they  do  not  satisfactorily 
prove  anything  more.  From  the  same  witness 
it  may  be  collected,  that  in  some  respects,  at 
least,  he  was  rational.  It  seems  to  be  conced- 
ed that,  during  all  this  time,  he  was  a  miller, 
and  did  the  work  well :  for  there  is  no  complaint. 
No  witness  states  that  he  was  deficient  in  con 
ducting  this  business.  This  alone  proves  that 
he  had  memory  and  judgment.  The  taking 
of  toll  correctly,  grinding  the  different  kinds 
of  grain,  so  as  to  satisfy  customers,  and  be- 
stowing the  care  necessary  to  prevent  confu*- 
sion,  is  of  itself  satisfactory  proof  that  he  had 
competent  understanding  in  this  respect. 
Besides,  he  bought,  sold  and  took  notes.  He, 
at  different  times,  after  the  deed  was  given, 
mentioned  his  inducement  for  making  the  con- 
veyance. The  cause  for  so  doing  is  always 
stated  in  the  same  way.  It  cannot  be  correctly 
said  that  in  his  situation  it  was  unnatural  or 
absurd.  The  fact  that  he  had  deserted  his 
wife  and  children  twenty  years  before,  shows 
very  clearly  that  they  would  not  be  the  objects 
of  his  bounty. 

On  the  whole,  it  appears  to  me  that  Cadwell 
had  memory  and  judgment  to  a  moderate  ex- 
tent ;  and  was  not  disabled,  by  law,  from  sell- 
ing his  farm  and  givingthe  deed.  The  plaint- 
iffs have  failed  in  showing  a  general  incapac- 
ity; at  most,  they  have  shown  only  a  want 
of  understanding  on  some  occasions.  There 
is  not  sufficient  within  the  rule,  to  impose  on 
the  defendants  the  necessity  of  proving  that  he 
was  sane  when  he  did  the  act. 

The  next  question  is  whether  the  evidence 
makes  put  a  case  of  fraud  or  imposition.  In 
discussing  this  point  it  is  conceded  that,  al- 
though mere  weakness  of  understanding  is  in- 
sufficient, it  furnishes  strong  ground  of  sus- 
picion that  when  persons  in  such  a  state  exe- 
cute conveyances,  they  are  acted  upon  by 
improper  influence  and,  therefore,  wherever 
fraud  can  be  collected  from  the  circumstances 
22O*J  of  the  transaction,  *cquity  will  inter- 
pose and  relieve  against  it.  Courts  of  law 
have  also  a  concurrent  jurisdiction  with  courts 
of  equity,  where  the  fraud  can  be  clearly  es- 
tablished ;  and  will  relieve  by  making  Void 
the  instrument.  1i)"ight  v.  Eynon,  1  Burr., 
39f>;  ]  Fonbl.,  61. 

But  courts  of  law  have  not,  in  all  cases  of 
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fraud,  a  concurrent  jurisdiction.  Ld.  Coke, 
in  3  Inst.,  84,  in  speaking  of  the  jurisdiction 
of  courts  of  equity  as  to  frauds,  covin  and  de- 
ceit, seems  to  admit  that  all  frauds  are  not  re- 
lievable  at  law.  The  distinction  between  legal 
and  equitable  jurisdiction  upon  fraud  is  this  : 
that  at  law  it  must  be  proved,  not  presumed  ; 
so  that  equitable  jurisdiction  may  be  exercised 
upon  an  instrument  unduly  obtained,  when  a 
court  of  law  could  not  enter  into  the  question. 
(18  Ves.,  483.)  In  Butcher  v.  Butcher,  I  Ves. 
&  Bea.,  98,  Ld.  Eldon  observes  that  some 
judges  have  said  that  a  deed  cannot  be  fraudu- 
lent unless  it  be  fraudulent  both  in  law  and  in 
equity;  but  to  that  doctrine  he  could  not 
agree,  though  a  strong  inclination  had  been 
evident  to  say  whatever  is  equity  ought  to  be 
law — an  opinion  acted  upon  by  Mr.  Justice 
Buller,  who  had  persuaded  Ld.  Mansfield  to 
act  upon  it,  until  it  was  reformed  by  Ld. 
Kenyon,  with  the  assistance  of  the  same  judge; 
yet  the  clear  doctrine  of  Ld.  Hardwicke  and 
all  his  predecessors  was  that  there  are  many 
instances  of  fraud  that  would  affect  instru- 
ments in  equity  of  which  the  law  could  not 
take  notice.  The  broad  ground  assumed  by 
Ld.  Mansfield,  1  Burr.,  396,  is  that  courts  of 
equity  and  courts  of  law  have  a  concurrent 
jurisdiction  to  suppress  and  relieve  against 
fraud.  This  doctrine  has,  however,  been  sub- 
sequently qualified,  according  to  the  distinc- 
tion taken  by  Ld.  Eldon,  and  is  founded  in 
good  sense.  I  am  not  aware  of  any  express 
adjudication  in  our  courts.  But  in  4  Des. 
Ch.,  684,  it  is  sanctioned.  It  was  there  held 
that  fraud  may  be  presumed  in  equity,  but 
must  be  proved  at  law.  In  accordance  with 
these  principles,  a  variety  of  cases  have  been 
decided,  and  relief  afforded  in  equity,  where, 
from  the  nature  of  the  transaction  and  the 
situation  of  the  parties,  fraud  and  imposition 
might  be  presumed.  3  P.  Wms.,  129  ;  Powell 
on  Cont.,  31.  So,  also,  in  Chesterfitld  v. 
*Jansen,  2  Ves.,  155,  Ld.  Hardwicke  [*2 21 
describes  one  species  of  fraud  that  may  be  pre- 
sumed from  the  circumstances  and  condition 
of  the  parties  contracting.  And  this,  he  says, 
goes  further  than  the  rule  of  law,  which  is 
that  fraud  must  be  proved,  not  presumed. 
Inadequacy  of  consideration  is  also  a  badge  of 
fraud,  or  a  fact  connected  with  other  circum- 
stances from  which  fraud  may  be  inferred. 
(1  Bro.  Ch.  Cas.,  1.)  So,  also,  a  conveyance 
obtained  from  persons  uninformed  of  their 
rights  will  be  set  aside,  though  no  actual  fraud 
be  proved.  (2  Id.,  150.)  In  these  and  many 
other  cases  that  might  be  cited,  equity  con- 
siders the  instruments  as  obtained  fraudulently 
from  the  circumstances  and  relation  of  the 
parlies,  although  no  actual  fraud  is  proved. 
Yet  in  none  of  these  cases  has  it  been  decided 
that  a  court  of  law  would  declare  the  instru- 
ment void. 

If  the  preceding  doctrine  be  correct,  it  fol- 
lows that  the  facts  disclosed  in  this  case  are 
not  of  a  character  to  entitle  a  court  of  law  to 
declare  the  deed  void.  I  have  not  discovered 
any  evidence  of  actual  fraud  by  the  grantee  of 
Cadwell,  or  that  anv  deception  was  practiced, 
or  inducements  held  out  to  gain  the  title.  If 
the  plaintiffs  are  entitled  to  rolief,  it  must  be 
in  equity,  on  the  ground  of  age,  imbecility, 
the  consideration  and  nature  of  the  contract 
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from  which  fraud  is  to  be  inferred.  I  appre- 
hend, however,  that  enough  is  not  shown  to 
set  aside  the  deed  in  that  court.  Cadwell  ap- 
pears to  have  been  the  actor,  and  to  have 
understood  the  transaction.  He  takes  care  to 
provide  for  himself,  his  wife,  and  the  woman 
with  whom  he  had  cohabited,  and  in  conse- 
quence of  age  and  infirmity,  is  willing  to  sur- 
render the  property  into  other  hands — not  to 
a  stranger,  but  one  who  had  married  a  person 
reared  in  his  family,  and  to  whom  he  probably 
considered  himself  in  loco  parentis.  There  is 
nothing  so  surprising  or  unusual  in  such  a 
course  as  to  excite  suspicion  ;  and  as  imbecility 
of  mind,  singly,  is  not  sufficient,  I  incline  to 
think  that  relief  would  be  denied.  Be  that  as 
it  may,  a  court  of  law  is  not  the  proper  forum. 
On  the  whole,  I  am  of  opinion  that  the  ver- 
dict be  set  aside,  and  a  new  trial  granted. 

New  trial  granted. 

Cited  in-5  Cow..  510 :  3  Wend.,  831 ;  21  Wend.,  143 ; 
24  Wend..  86 ;  28  Wend.,  298 :  9  N.  Y.,  392 ;  25  N.  Y., 
70 ;  49  N.  Y.,  121 ;  51  N.  Y.,  31 ;  19  Hun,  488 :  7  Barb., 
322;  14  Barb.,  494;  24  Barb.,  586;  43  Barb.,  456;  53 
Barb.,  182;  63  Barb.,  464;  9  Abb.  Pr.,  286;  12  Abb.  N. 
S..  299;  7  Daly,  223;  11  Wall..  233;  34  Ind..  435;  34 
Wis..  136;  2  Am.  Rep.,  203  (48  N.  H.,  133);  10  Am. 
Kep.,  341  (49  N.  Y.,  Ill) ;  10  Am.  Rep.,  555  (51  N.  Y., 
27). 
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THE    NEW    YORK    INSURANCE    COM- 
PANY. 

Marine  Insurance — Abandonment — Injury,  Ex- 
ceeding One  Half — Repairs — State  of  Facts,  at 
Time  of  Abandonment,  Determines  Right — 
True  Cause  for  Abandonment  must  be  As- 
signed— Effect  of  Lien  for  Repairs. 

If  the  injury  to  a  ship,  by  the  perils  insured 
against,  exceed  one  half  her  value,  the  insured  may 
abandon  to  the  underwriters  as  for  a  total  loss, 
which  cannot  afterwards  be  turned  into  a  partial 
one.  Accordingly,  the  abandonment  may  be  en- 
forced, though  the  ship  afterwards  be  repaired  by 
the  master,  and  proceed  on  her  journey. 

But  the  abandonment  must  be  before  the  vessel 
is  fully  repaired  and  able  to  proceed  on  her  voyage. 
If  she  be,  in  fact,  repaired,  the  abandonment  is 
void,  though  this  be  not  known  to  the  assured. 

It  is  the  actual  state  of  things,  therefore,  at  the 
time  of  the  abandonment,  and  not  the  state  of  the 
party's  information,  that  decides  the  validity  of  an 
abandonment. 

Where  a  ship  bound  to  Antwerp  was  insured,  and 
repaired,  on  account  of  sea  damage,  at  Port  Louis, 
in  the  Isle  of  France ;  and  the  expense  of  a  part  of 
the  repairs  was  defrayed  by  a  sale  of  the  cargo,  and 
the  residue  charged  upon  the  remainder  of  the 
cargo  by  a  respondent io  bond;  held,  that  no  lien 
was  thereby  created  upon  the  ship  which  could  be 
taken  into  the  account  in  estimating  the  insured's 
right  to  abandon  as  for  a  total  loss. 

In  making  an  abandonment  the  assured  is  bound 
to  assign  the  true  cause ;  e.  g.,  if  he  abandon  on  ac- 
count of  sea  damage  only,  he  cannot  avail  himself 
of  the  fact  that  the  ship  was  afterwards  incumbered 
by  the  expense  of  repairs.  As  to  the  latter,  he 
should  make  a  new  abandonment. 

Where  a  ship  has  sustained  damage  by  the  perils 
insured  against  to  more  than  one  half  her  value, 
her  restoration,  in  order  to  devest  the  right  of  aban- 
donment, must  be  complete  and  perfect;  and  if, 


NOTE.—  Marine  insurance— Right  of  abandonment 
— When  it  accrues.  See  Dupuy  v.  United  Ins.  Co., 
3  Johns.,  Cas.,  182;  Abbott  v.  Broome,  1  Cai.,  292, 
notes. 

Actual  facts  at  time  nf  altandonment  determine 
right.  Mumford  v.  Church,  1  Johns.  Cas.,  147.  note. 
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though  in  fact  restored,  she  still  remain  subject  to 
a  lien  for  the  expense  of  her  repairs  to  more  than 
half  her  value,  this  is  not  such  a  full  and  beneficial 
restoration  as  to  take  away  the  right  to  abandon. 

Items  included  in,  and  manner  of  estimating  the 
amount  of  repairs,  deducting  one  third  new  for  old, 
after  first  deducting  the  value  of  the  old  materials. 
Per  Savage,  Ch.  J. 

Citations— 10  East,  341;  1  Cai.,  21;  4  Cr.,  29;  4 
Binn.,  287;  1  Johns.,  181 ;  Phil.  Ins..  407, 401 ;  Doug., 
231:  3  Johns.  Cas.,  182 ;  1  T.  R.,  608,  613,  615,  616;  2 
Burr.,  697,  1213. 

A  SSUMPSIT  upon  a  policy  of  insurance,  on 
1A  one  half  the  body,  tackle,  apparel  and 
other  furniture  of  the  ship  Frances  Henrietta, 
Allyn,  master,  valued  at  $20,000,  on  a  voyage 
from  Antwerp  to  one  or  more  ports  in  the 
India  or  China  Seas ;  and  at  and  from  the  port 
or  ports  of  lading  to  N.  Y.,  or  a  port  in  Eu- 
rope, not  north  of  Holland ;  tried  before 
Wood  worth,  J.,  at  the  N.  Y.  sittings,  in  June, 
1822. 

The  declaration  was  varied  in  its  counts,  to 
meet  a  total  or  partial  loss.  The  evidence  was 
that  the  ship  proceeded  on  her  voyage  July  1, 
1818,  for  Batavia,  in  the  Island  of  Java,  where 
she  arrived  in  good  condition  Dec.  2  in  the 
same  year ;  that  she  sailed  thence  with  a  full 
cargo,  a  considerable  portion  of  which  be- 
longed to  the  plaintiff,  bound  to  Antwerp,  in 
Holland.  Jan.  24,  1819;  but  while  sailing  on 
her  voyage,  from  Feb.  20  to  Mar.  4,  she  en- 
countered a  succession  of  winds  and  tempest- 
uous weather,  became  leaky,  and  was  so  much 
broken  and  damaged  that  it  was  necessary  for 
Her  preservation  to  proceed  for  Port  Louis,  in 
the  Isle  of  France,  where  *she  arrived  [*223 
in  distress  Mar.  7,  1819.  Here  the  ship  was 
regularly  surveyed ;  and  the  surveyers  re- 
ported that  she  should  be  unloaded  immedi- 
ately, as  well  for  her  safety  and  the  safety  of 
her  cargo  as  for  enabling  them  to  ascertain  the 
damages  she  might  have  sustained.  The  cargo 
was  thereupon  partially  unladen  and  put  into 
the  custom  house  of  St.  Louis,  and  a  second 
survey  held  Mar.  16,  when  it  was  thought  nec- 
essary farther  to  unlade.  The  unlading  was 
accordingly  resumed,  and  continued  to  the 
20th,  when,  on  a  third  survey,  it  was  recom- 
mended that  the  ship  should  be  entirely  un- 
loaded, which  was  accordingly  done,  by  the 
27th,  with  the  exception  of  some  few  articles, 
and  the  ship  placed  in  the  usual  and  proper 
situation  for  undergoing  a  final  survey  and  re- 
pairs. Here  she  was  further  unladed,  but  not 
entirely  so,  when,  on  the  28th  and  29th,  the 
wind  was  very  severe,  and  finally  increased  to 
a  severe  hurricane.  On  the  30th  the  ship  was 
driven  on  shore,  and  suffered  very  great  addi- 
tional injury.  Apr.  14,  1819,  a  fourth  survey 
was  held,  and  the  surveyors  reported  that  all 
the  ship's  injury  had  arisen  from  the  above 
causes,  and  recommended  the  proper  repairs. 
These  repairs  were  commenced  May  7,  1819, 
and  prosecuted  with  due  diligence,  under  the 
direction  of  the  master. 

A  portion  of  the  cargo,  consisting  of  rice, 
principally  belonging  to  the  plaintiff,  together 
with  certain  ship  materials,  were,  on  the  5th 
and  22d  Apr.  and  June  3,  1819,  sold  under 
the  direction  of  the  Court  of  Admiralty  of  the 
Isle  of  France,  to  defray  the  expenses  of  re- 
pairs, amounting  in  net  proceeds  to  $10,972 .50. 
This  being  the  only  part  of  the  cargo  which 
could  be  sold  without  great  sacrifice,  and  not 

COWKN  4. 


1825 


DICKEY  v.  N.  Y.  INS.  Co. 


223 


near  paying  the  expenses  of  the  repairs,  the 
master  was  obliged  to  borrow  of  one  Reush 
$8,925,  upon  respondentia  of  the  cargo,  and  he 
executed  a  reirpondentia  bond  accordingly, 
which  also  bound  him  to  the  payment  person- 
ally. The  respondentia  bond  was  made  pay- 
able ten  days  after  the  arrival  of  the  ship  at  a 
port  in  the  Netherlands.  The  repairs  being 
completed,  and  the  residue  of  the  cargo  re- 
shipped,  and  certain  goods  taken  on  board 
upon  freight,  by  permission  of  the  Court  of 
224*]  Admiralty,  *June  28, 1819,  the  ship  be- 
ing tight,  stanch  and  strong,  set  sail  from  Port 
Louis  for  a  port  in  Holland,  and  arrived  at 
Antwerp  Oct.  1,  1819,  where  the  cargo  was  de- 
livered in  good  order  to  the  consignees,  and 
where  the  averages  upon  the  vessel,  freight 
and  cargo,  in  the  premises,  were  regulated  and 
settled  under  an  appointment  and  order  of  the 
tribunal  of  commerce  of  Antwerp,  according 
to  the  usage  and  law  of  Holland  ;  and  by  that 
tribunal  ordered  to  be  carried  into  execution. 
The  cargo  was  afterwards  sold  at  Antwerp 
by  the  consignee,  who  charged  the  sum  due 
on  bottomry  in  account  with  the  plaintiff. 

In  the  meantime,  July  6,  1819,  while  the 
ship  being  in  good  repair,  was  prosecuting  her 
voyage  from  Port  Louis  to  Antwerp,  the  plaint- 
iff caused  to  be  delivered  to  the  defendants  the 
following  letter  of  abandonment : 

"  NEW  YORK,  6th  July,  1819. 
To  the  President  and  Directors  of    \ 
the  New  York  Ins'ce  Co.  \ 

Gentlemen  : 

I  have  advice  from  the  Isle  of  France,  dated 
12th  April  last,  that  my  ship  Francis  Henri- 
etta had  put  into  that  port  in  distress  on  the 
7th  of  March  ;  and  that  on  the  28th  and  29th 
of  March,  she  was  under  the  influence  of  a 
hurricane  that  parted  her  cables  and  drove 
her  on  shore,  beating  over  a  bed  of  hard  sand 
and  coal,  by  which  she  has  suffered  great  dam- 
age, as  well  in  the  hull,  as  to  her  rigging, 
spars,  &c.,  leaving  the  lower  masts  only  stand- 
ing. In  consequence  of  this  disaster,  and  the 
great  injury  sustained  to  the  voyage  this  ship 
was  pursuing,  I  am  obliged  to  abandon  my  inter- 
est therein  to  my  underwriters,  and  you  are 
hereby  required  to  take  notice,  that  I  abandon 
to  your  ofhce  so  much  of  the  ship  and  cargo 
as  you  have  insured  ;  and  that  I  shall  claim 
from  you  thereon  a  total  loss. 
Respectfully, 

yr.  ob.  St., 

Ron.  DICKEY." 

This  letter  was,  in  due  season,  followed  by 
a  delivery  of  the  usual  preliminary  proofs. 
225*]  *The  ship  sailed  from  Antwerp  for 
N.  Y.,  Dec.  5,  1819,  having  in  freight  20  hogs- 
heads of  madder,  and  40  or  50  boxes  of  mus- 
kets. Being  a  foreign  bottom,  she  had  not  been 
able  to  procure  a  cargo  at  Antwerp.  She  ar- 
rived in  the  port  of  N.  Y.  Jan.  4,  1820,  after 
having  sustained  some  additional  damage  from 
a  succession  of  violent  and  tempestuous  weather 
in  the  course  of  her  passjige. 

The  whole  disbursements  of  the  ship  at  Port 
Louis  amounted  to  $20.191.74,  including  re- 
pairs estimated  at  $14.281.72. 

The  plaintiff's  counsel  read  in  evidence  a 
copy  of  the  re*pondentia  bond  from  the  master 
to  Reush.  dated  at  Port  Louis.  June  6,  1819,  in 
the  penal  sum  of  £3,914  9x.  Qd.,  the  condition 
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whereof  recited  that  the  master  had,  for  the 
use  and  payment  of  the  repairs  and  expenses 
incurred  in  that  harbor  upon  the  ship,  taken 
up,  and  received  of  Reush,  $8,925,  current 
money  of  Mauritius,  fixed  between  the  parties 
at  £1,957  4s.  9d.  sterling,  to  run  at  respondentia 
on  the  cargo  of  the  lading  of  the  ship,  to  pro- 
ceed to  a  port  in  the  Netherlands,  &c. ;  and 
for  the  further  security  of  Reush,  the  master 
thereby  consented  and  agreed,  for  himself,  his 
heirs,  &c.,  to  engage  and  assign  over  to  Reush 
the  several  wares  and'  merchandise,  laden,  or 
to  be  laden,  on  the  ship,  and  which  wares  and 
merchandise  were,  by  the  bond,  declared  to  be 
thus  mortgaged  and  assigned  over,  and  not  to 
be  delivered  to  any  other  use  or  purpose  what- 
ever till  payment  of  the  bond. 

The  condition  of  the  bond  then,  was  that  if 
the  master  should  pay  the  money  borrowed,  at 
the  expiration  of  ten  days  after  the  arrival  of 
the  ship  at  a  port  in  the  Netherlands,  or  in 
case  of  loss,  the  customary  due  on  salvage, 
then  the  bond  to  be  void,  &c.;  otherwise,  &c. 

The  plaintiff  also  proved  that  Holland  was, 
in  1818,  1819  and  1820,  governed  by  the  Code 
de  Commerce,  part  of  the  Civil  Code  of  France; 
and  read  in  evidence  articles  190  and  191,  of 
the  Code  de  Commerce. 

A  verdict  was  taken  for  the  plaintiff,  for 
$20,000,  subject  to  a  case,  and  with  liberty  to 
either  party  to  turn  it  into  a  *»pecial  [*22O 
verdict,  or  bill  of  exceptions ;  the  amount  of 
the  verdict  to  be  increased  or  diminished,  and 
subject  to  adjustment,  as  the  court  should  di- 
rect; and  if  a  balance  should  appear  in  favor  of 
the  defendants,  then  a  verdict  and  judgment 
to  be  entered  accordingly,  &c. 

This  cause  was  argued  at  the  last  May  Term; 
and  the  only  question  made  at  the  bar  was, 
whether  the  plaintiff  was  entitled  to  recover  a* 
for  a  total  or  partial  loss. 

Mr.  D.  B.  Ogden,  for  the  plaintiff,  contended 
that  he  was  entitled  to  reeover  for  a  total  loss. 
He  said  he  did  not  rely  on  an  actual,  but  should 
contend  that  a  technical  total  loss  was  shown. 
It  will  not  be  denied  that  the  bonafide  expenses 
and  repairs,  incurred  in  consequence  of  the 
perils  insured  against,  exceed  one  half  the 
value  of  the  vessel  ;  and  so  far,  there  can  be 
no  difference  upon  the  propriety  of  our  claim; 
But  it  will  be  said  that  the  abandonment  was 
too  late ;  that  it  should  have  been  before  she 
left  the  Isle  of  France,  in  full  repair,  to  pro- 
ceed on  her  destined  voyage. 

To  be  good,  the  abandonment  must  be  found 
ed  on  such  a  state  of  facts  as  will  justify  the 
party  in  considering  the  loss  total.  At  what 
time  is  it  necessary  that  these  facts  should  ex 
ist  ?  When  the  information  reaches  the  as- 
sured, or  when  the  abandonment  is  made  ? 
The  supposed  or  actual  state  o<f  4he  subject,  at 
the  time  of  abandonment  ?  We  say  the  belief 
of  the  assured  is  to  govern,  if  the  ground  of  his 
belief  was  once  true ;  though  such  grounds 
may,  at  the  time  he  abandons,  have  ceased 
to  exist.  To  decide  otherwise,  would  overturn 
the  first  principles  in  the  law  of  insurance.  In 
all  cases  of  a  technical  total  loss,  it  is  optional 
with  the  assured,  whether  he  will  abandon  or 
not.  If  the  whole  subject  be  destroyed,  no 
abandonment  is  necessary.  If  these  positions 
be  true,  does  it  not  follow  that  the  assured 
must  await  the  proper  information  ?  Without 
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this  he  cannot  act ;  and  it  is  idle  and  tantaliz- 
ing to  give  him  the  right  to  elect,  and  yet  deny 
him  the  means  of  exercising  it  beneficially  or 
properly.  The  only  means  he  can  have  is  in- 
formation received.  Shall  the  whole  effect  be 
destroyed,  because  the  vessel  was  repaired  be- 
fore the  abandonment  took  place  ?  If  so,  all 
227*]  *the  talk  about  notice  and  election  in 
the  books  is  a  dead  letter,  in  those  instances 
where  a  vessel  is  injured  at  so  great  a  distance 
that  the  assured  cannot  keep  his  eye  upon  her. 

We  are  aware  that  some  cases  lay  down  a 
contrary  rule  ;  but  none  of  them  go  the  length 
contended  for  here.  Bainbridge  v.  Neilson,  10 
East,  329,  was  a  case  of  capture,  and  almost 
immediate  recapture ;  and,  even  under  such 
circumstances,  the  doctrine  that  the  assured 
could  not  abandon  on  information  received, 
after  the  vessel  was  reclaimed,  was  considered 
somewhat  novel,  as  will  be  seen  by  a  report 
of  the  same  case,  in  Campbell.  (1  Campb., 
237,  S.  C.)  This  case  has  been  followed  as  to 
capture,  but  no  other  ground  of  abandonment. 
Dorr  v.  N.  E.  M.  Ins.  Co.,  4  Mass.,  221,  229 ; 
Fitesimmons  v.  N.  P.  Ins.  Co.,  4  Or.,  185,  201; 
Alexander  v.  Bait.  Ins.  Co.,  Id.  370,  372,  and 
Mumford  v.  Church,  1  Johns.  Cas.,  147  ;  1  Cai. 
Cas.,  21,  S.  C.,  are  all  cases  of  technical  total 
loss  by  capture.  Smith  v.  Robertson,  2  Dow., 
474,  482,  questions  the  doctrine  even  as  to 
capture  ;  and  in  M'lvers  v.  Henderson,  4  Maule 
&  S.,  576.,  the  distinction  is  taken,  that  in 
those  cases  where,  on  capture,  a  recovery  of 
the  property  defeats  the  abandonment,  there 
must  be  a  restitution  of  the  ship  in  an  undam- 
aged state  ;  and  the  same  distinction  is  holden 
in  the  C.  P.  Hudson  v.  Harrison,  3  Brod.  & 
Bing.,  97,  105.  "If  the  insured,  while  he  has 
a  right  to  consider  the  loss  as  total,  elect  to 
abandon,  this  will  fix  the  nature  of  the  loss  ; 
and  no  subsequent  event  can  render  it  partial." 
(2  Mar.,  on  Ins.,  589.)  Dickey  was  bound,  after 
he  received  information  of  the  loss,  to  abandon 
the  very  first  opportunity.  Mitchell  v.  Edie,  1 
T.  R,  608;  2  Mar.  on  Ins.,  591.  The  aban- 
donment relates  to  and  takes  effect  from  the 
loss.  The  master,  from  that  time,  is  the  agent 
of  the  underwriters.  In  going  on  to  repair, 
he  acts  for  the  benefit  of  all  concerned  ;  but  he 
is  never  considered  the  agent,  or  rather  arbi- 
ter, who  is  to  decide  whether  there  shall  or 
shall  not  be  an  abandonment.  (1  T.  R. ,  613, 
614.)  This  is  vested,  by  law,  in  the  discretion 
of  the  assured  solely.  We  admit  that,  if  the 
assured  goes  on  and  repairs,  it  might  be  a 
waiver ;  but  this  must  be  done  by  himself, 
through  his  express  orders,  or  legal  agent ; 
otherwise,  you  deliver  him  over  to  the  control 
of  a  stranger. 

The  only  case  directly  against  us,  is  Hum- 
phrey v.  Un.  Ins.  Co.  in  the  C.  C.  U.  S.  Mass. , 
a  note  of  which  is  given  by  Mr.  Phillips. 
(Phil,  on  Ins.,  401.)  If  that  case  be  correctly 
228*]  reported,  we  *have  only  to  say  that 
Judge  Story  (a  thing  we  admit  not  very  usual 
with  him)  was  most  clearly  in  an  error.  He 
is  made  to  speak  of  the  assured's  electing  to 
repair,  and  thereby  losing  his  right  to  aban- 
don. Now,  it  is  extremely  difficult,  to  see  how 
the  assured  could  elect  to  repair,  when  he 
knew  nothing  of  the  repairs  which  were  going 
on,  and  neither  he,  nor  the  law  for  him,  ever 
created  an  agent,  who  was  authorized  to  do  this. 
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But  suppose  that  case  to  be  law  ;  its  princi- 
ple must  be,  that  the  loss  turns  out  in  fact  to 
be  partial,  the  ship  being  restored,  and  pro- 
ceeding on  her  voyage.  Such  is  the  rule,  we  . 
have  seen,  even  in  case  of  capture.  If  we  can 
show  that  she  never  was  restored,  the  case 
does  not  apply.  To  make  out  payment  for  the 
repairs,  all  the  cargo  which  could  be  sold  to 
the  least  advantage  at  Port  Louis  was  disposed 
of ;  and  the  master  was  obliged  to  hypothe- 
cate the  residue.  This  was  perfectly  within 
the  master's  general  power  the  case  being 
one  of  necessity.  U.  Ins.  Co.  v.  Scott,  1 
Johns.,  106;  Abb.  on  Ship.,  2  Am.  ed.,  157,  pt. 
2,  ch.  3,  sec.  29.  The  only  difference  between 
the  opposite  counsel  and  us  must  relate  to  the 
consequences  of  the  respondentia  upon  the 
cargo.  This  must  be  decided  not  by  the  law 
of  the  U.  S.,  but  Holland,  to  which  the  con- 
tract had  reference  ;  and  where  the  vessel  was 
when  the  claim  was  enforced.  ( Vide  Abbott 
on  Ship.,  2d  Am.  ed.,  133,  4,  pt.  2,  ch.  3,  sec. 
9.)  The  owners  of  the  hypothecated  cargo  had 
a  lien  over  on  the  ship.  (Id.,  Hall's  Maritime 
Loans,  92,  93,  95.)  The  loan  was  not  repaid. 
It  was  not  made  on  the  credit  of  Dickey.  Can 
it  be  said,  then,  that  the  ship  was,  to  all  in- 
tents, restored  to  him  ?  No.  He  was  still  lia- 
ble to  lose  his  ship  by  an  enforcement  of  the 
lien.  In  point  of  fact,  she  was  never  under 
his  control,  nor  restored  to  his  possession. 

Mr.  Emmet,  same  side,  read  that  part  of  the 
Code  de  Commerce  referred  to  by  the  case,  to 
show  the  law  of  lien  at  Antwerp  ;  and  cited 
Consequa  v.  WiHings,  1  Pet.  C.  C.,  301. 

Mr.  J.  Duer,  for  the  defendants.  The  case 
sought  to  be  made  out  by  the  plaintiff  is  cer- 
tainly one  of  the  first  impression  ;  and  we  had 
supposed  that  at  this  time  of  day,  the  law  was 
so  well  settled,  that  the  right  to  abandon  de- 
pends on  the  state  of  facts  at  the  time  of  the 
abandonment,  as  to  preclude  all  argument.  At 
most,  it  is  barely  necessary  to  refer  to  and 
*briefly  review  the  cases  on  which  we  [*229 
rely.  They  are  all  collected  by  Mr.  Phillip's, 
in  his  treatise  on  Insurance  (Phil,  on  Ins., 
436,  &c.),  and  it  cannot  be  necessary  for  us  to 
refer  to  the  books  which  contain  them.  Gen- 
tlemen are  mistaken  in  supposing  that  the  rule 
began  with  Bainbridge  v.  Neilson,  10  East,  329. 
The  same  rule,  in  '  substance,  was  laid  down 
and  acted  upon  by  Lord  Mansfield  in  Gosts  v. 
Wit/iers,  %  Burr.,  689,  though  in  more  general 
terms.  It  is  the  same  thing  in  this  country, 
whether  the  loss  has,  at  the  time  of  the  aban- 
donment, ceased  to  be  a  technically  total  one 
or  not.  If  the  ship  be  repaired  and  proceed- 
ing on  her  voyage,  in  either  event  the  right  of 
abandonment  is  gone.  The  assured  takes  this 
risk.  True  it  is  otherwise  in  England.  To 
prevent  an  abandonment,  the  property  must 
not  only  be  restored,  but  in  such  a  condition 
as  that  the  loss  ceases  to  be  total  ;  and  Smith 
v.  Robertson,  2  Dow.,  474,  482,  was  a  case  of 
the  latter  kind.  None  of  the  cases  cited  give 
countenance  to  the  argument  that  the  rule  for 
which  we  contend  is  confined  to  cases  of  capt- 
ure. The  reason  upon  which  we  go  is  equally 
applicable  to  every  other  case.  The  true  prin- 
ciple is  stated  by  Kent,  Ch.  J.,  in  Schieffelinv. 
N.  T.  Ins.  Co.,  9  Johns.,  21,  26.  It  may  be 
that  the  property  restored  is  in  such  circum- 
stances as  not  to  take  away  the  right  to  abau- 

UOWEN  1. 


1825 


DICKEY  v.  N.  Y.  INS.  Co. 


229 


don  ;  but  they  must  be  peculiar  ;  and  the  ex-  ] 
ceptions  very  few  under  our  adjudged  cases.    I 

Abandonment  is,  in  all  cases,  founded  on  an  . 
inability  to  proceed  in  the  voyage.     There  is  j 
no  reason,  in  any  case,  for  turning  a  partial  i 
loss  into  a  constructive  total  one,  except  the  j 
probability  that  the  vessel  will,  in  the  end,  be  > 
actually  lost.     If  she  is  restored  and  in  the  act 
of  earning  freight,  the  only  object  as  it  re- 
spects the  vessel,  why  should  the  owner  be  al- 
lowed more  than  a  compensation  to  the  extent  | 
of  his  actual  loss  ?  This  principle  runs  through  i 
and  connects  all  the  cases  on  the  subject  of  j 
abandonment. 

The  distinction   between  an   absolute  and  ! 
constructive  loss  is  well  settled,  and  familiar  i 
to  every  lawyer.    Strictly  speaking,  there  can- 1 
not  be  a  total  loss  without  an  actual  destruc-  j 
tion  of  the  subject,  or  a  devesting  the  property 
by  condemnation.  This  strictness,  would,  how-  < 
ever,  be  hard  ;  because,  though  not  actually  ! 
23O*]  lost,  it  may  be  in  such  a  condition  *as  | 
will  probably  result  in  a  loss  ;  and  it  would  be 
unreasonable  and  hard  to  drive  the  party  to  an  j 
actual  experiment.     He  is,  therefore,  allowed  j 
to  abandon  while  the  probability  exists.     So 
capture  will  probably  lead  to  condemnation  ;  | 
and  upon  the  same  principle,  the  assured  may  I 
abandon  before  waiting  to  hear  the  sentence.  | 
It  was  to  provide  for  these  and  the  like  cases  | 
that  the  insured  is  allowed  to  disentangle  him- 
self from  a  losing  speculation,  by  throwing  the  j 
risk  on  the   underwriter.      These  cases  are 
usually  either  capture,  shipweck  or  any  com- 
bination of  facts  showing  that  the  voyage  is 
not  worth  pursuing ;  and  the  two  questions 
always  present  themselves — is  the  vessel  in  the 
possession  of  the  owner  ?    And  is  she  capable 
of  pursuing  her  voyage  ?    On  capture,  restor- 
ation is  contingent ;  and  stranding  and  ship- 
wreck do  not  always  give  the  right  to  abandon. 
The  vessel  is  for  the  time  disabled  ;  but  if  she 
be  restored  immediately,   she  should  be  re- 
paired ;  and  the  shipwreck  or  stranding  should 
be  such  that  a  total  loss  may  be  calculated  on, 
or  a  loss  of  the  voyage  expected  from  the  de- 
lay.    The  class  of  cases  which  have  created 
the  greatest  doubt  and  difficulty  is  the  last. 
Most  of  the  cases  I  have  already  cited  are  to 
this  ;  and  though  some  of  them  deal  in  gener- 
alities, and  may  admit  of  equivocation,  yet,  in 
their  progress,  they  have  disentangled  them- 
selves from  every  subtilty  and  settled  down 
upon  the  plain  simple  practical  rule  for  which 
we  contend. 

The  master's  being  agent  for  the  assurer  de- 
pends on  the  inquiry  whether  the  abandon- 
ment was  properly  made,  and  to  say  he  was 
agent  in  this  case  begs  the  question.  Till 
abandonment,  he  is  the  agent  of  the  assured 
only.  Phil,  on  Ins.,  407,  468  ;  Jumel  v.  Mar. 
In*.  Co.,  7  Johns.,  423,  4.  After  abandonment, 
he  becomes  the  agent  of  the  assurers  (Id.);  but 
this  is  always  on  the  ground,  that  the  abandon- 
ment is  effectual,  as  being  warranted  by  the 
facts  existing  at  the  time  it  is  made 

It  is  said  on  the  authority  of  Ashurst,  J.  (1 
T.  R.,  608,  613,  614),  the  master's  act  cannot 
prejudice  the  right  to  abandon  ;  but  it  cannot 
be  possible  that  he  ever  intended  to  be  under- 
stood in  the  sense  contended  for.  It  would  go 
to  the  extent,  that  if  the  loss  were  once  total,  it 
must  always  remain  so,  though  the  master  by 
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his  seasonable  exertions,  and  in  the  exercise  of 
a  most  imperious  *duty,  had  changed  [*231 
its  character  into  a  loss  slightly  partial.  Take 
the  case  of  a  capture,  and  an  immediate  ran- 
som or  compromise  by  the  master — was  it  ever 
asserted  or  supposed  that  this  does  not  take 
away  the  right  to  abandon  ?  In  that  case  he 
restores  by  money — in  another  by  repairs.  And 
are  not  both  cases  the  same  in  principle?  They 
are  also  the  same  upon  authority.  Parsons  v. 
Scott,  2  Taunt.,  370.  If,  in  any  case,  the  mas- 
ter is  agent  for  the  assurer  before  abandon- 
ment, it  is  in  the  case  of  a  plain  total  loss,  by 
which  the  voyage  is  palpably  gone.  In  that 
case  he  acts  for  those  concerned  ;  but  while  he 
is  engaged  in  the  prosecution  of  the  voyage,  or 
with  a  view  to  its  prosecution,  he  is  always  the 
exclusive  agent  of  the  assured. 

If  the  right  to  abandon  depended  wholly 
upon  the  amount  paid  for  the  expense  of  re- 
pairs, &c.,  true  it  would  be  perfect,  without 
regard  to  the  time  or  the  state  of  the  vessel, 
even  though  fully  repaired  by  the  owner  him- 
self, and  engaged  in  the  prosecution  of  the 
voyage.  No  reason  could  exist  against  making 
his  election  by  the  ultimate  amount  of  repairs 
determined  on  actual  estimate  ;  yet  the  cases 
are  uniform  that  he  cannot  do  this  ;  that  he 
has  an  election  either  to  abandon  or  repair  ; 
and  cannot  do  both.  Martin  v.  Crockatt,  14 
East,  465  ;  Thompson  v.  The  R.  E.  Ins  Co.,  1 
Maule  &  S.,  30,  per  Ld.  Ellenborough  ;  Wood 
v.  L.  &  K.  Ins.  Co.,  6  Mass.,  482,  per  Parsons, 
J.  This  class  of  cases  is  alone  conclusive. 

Again  ;  the  assurer  has  a  right  to  repair  and 
put  the  ship  on  her  voyage.  This  also  takes  away 
the  right  to  abandon;  Hamilton  v.  blendes, 
2  Burr.,  1209,  per  Ld.  Mansfield  ;  Dacosta  v. 
Newnham,  2  T.  R.,  407;  Seton  v.  Del.  Ins. 
Co.,  Cond.  Marsh.,  562,  note  92  ;  5  Serg.  & 
R.,  509 ;  and  to  this  there  are  a  series  of  au- 
thorities, which  cannot  be  shaken.  If  this  right 
does  not  arise  from  the  nature  of  the  contract, 
the  insurer  may  always  make  it  a  part  of  the 
policy  by  express  provision,  and  issue  general 
instructions  to  repair. 

An  abandonment  should,  at  any  rate,  always 
be  made  while  the  loss  exists,  in  order  to  en- 
able the  assurers  to  determine  whether  they 
will  repair  what  becomes  their  own  property  in 
virtue  of  the  abandonment.  Martin  v.  Crockatt, 
14  East,  465.  It  is  the  assurers,  not  the  master, 
who  are  to  determine  this  question.  There  is 
good  reason  why  this  should  be  so  ;  the  assurer 
has  nothing  to  do  with  the  cargo  ;  and  he  will 
always  guide  himself  by  his  own  interest  as 
owner,  if  the  property  devolves  on  him.  If  the 
cargo  be  lost,  he  may  not  repair.  So,  where  in 
*any  case  the  freight  will  not  be  [*232 
enough  to  indemnify  him.  Whereas,  if  the 
owner  of  the  vessel  be  also  owner  of  the  car- 
go, he  may  lose  sight  of  the  interest  of  the  un- 
derwriters upon  the  ship,  in  his  attention  to  the 
cargo.  Though  the  freight  may  be  inadequate, 
yet  he  ma}'  repair  and  charge  the  underwriter 
with  the  loss. 

If  the  right  rests  with  the  amount  of  money 
paid,  why  has  it  never  been  applied  to  any 
other  case  ?  Why  not  to  capture  and  ransom"? 
Is  any  trace  of  the  doctrine  to  be  found  in  such 
cases?  There  must  have  been  frequent  oppor- 
tunity to  apply  it ;  yet  it  never  was  insisted  on. 
The  expense  of  repairs  to  one  half  is,  in  truth, 
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in  all  cases  mere  prima  facie  evidence  of  in- 
capacity to  proceed  on  the  voyage. 

It  is  said  the  vessel  was  not  restored  bene- 
fically.  Suppose  this,  for  the  sake  of  the  argu- 
ment, to  be  so.  If  the  ground  of  abandonmemt, 
for  which  we  have  contended,  be  the  true  one, 
it  is  immaterial  whether  the  bond  upon  the 
cargo  would  affect  tile  vessel  or  whether  it 
would  not.  If  properly  borrowed,  the  under- 
writers are  accountable  for  it,  with  marine  in- 
terest ;  but  no  case  shows  that  a  mere  lien  is 
good  cause  of  abandonment,  or  can  be  insisted 
on  as  an  actual  total  loss.  There  was  such  a 
lien  in  Da  Costa  v.  Newnham,  2  T.  R,  407; 
but  it  was  not  noticed  as  a  ground  of  abandon- 
ment, either  by  the  counselor  the  court. 

But  was  there  a  lien  ?  If  the  master  bor- 
rows money,  on  his  own  credit,  a  lien  accrues 
to  him  ;  if  he  sells  a  part  of  the  cargo,  the  pro- 
prietors of  the  goods  sold  have  a  lien  ;  or  the 
lender  may  have  a  lien,  if  he  loan  on  the  credit 
of  the  ship  ;  but  this  is  where  he  has  taken  no 
other  security.  Here  no  lien  accrued  ;  none 
was  left  to  be  implied  ;  for  the  debt  was  se- 
cured by  an  express  contract.  There  are  va- 
rious modes  by  which  a  lien  may  be  extin- 
guished. (Codede  Com.,  Art.,  193.)  Novation 
is  one  (Code  Civil,  B.  3,  ch.  5,  sec.  2);  the  sub- 
stitution of  a  new  debt  or  a  new  debtor.  (Id.) 
Here  the  master  and  owner  might  have  been 
bound  ;  but  taking  a  respondentia  bond  extin- 
guished all  implied  liability.  (Poth.  on  Obi., 
ch.  2  ;  1  Evans  Poth.,  380.)  The  implied  lien 
of  the  civil  law,  is  like  one  at  the  common 
law.  A  security  by  bond  or  express  contract 
destroys  it. 

233*]  *If .  however,  it  existed  at  all,  it  was 
in  favor  of  the  owner  of  the  cargo,  of  whom 
the  plaintiff  was  the  principal  one,  and  he  also 
owned  the  ship  ;  and  to  give  him  a  lien  over, 
would  be  to  say  that  one  inay  have  a  lien  on  his 
own  goods.  If  the  abandonment  had  been  ef- 
fectual, and  the  ship  transferred  by  it  to  the 
underwriters,  a  lien  might  then  have  existed  in 
the  hands  of  Dickey.  The  claim,  as  it  now 
stands,  assumes  that  an  abandonment  was  well 
made ;  that  this  created  the  lien — and  then, 
that  the  lien  thus  created  goes  back  and  forms 
a  cause  for  the  abandonment — thus  reasoning 
in  a  complete  circle. 

Mr.  G.  Griffin,  same  side,  also  argued  against 
the  distinction  insisted  on  by  the  counsel  for  the 
plaintiff  between  abandonment  in  case  of  capt- 
ure, and  other  cases  ;  and  he  cited  Church  v. 
Bediertt,  1  Cai.  Cas.,  21 ;  Hallet  v.  Peyton,  Id., 
28 ;  Penny  v.  N.  Y.  Ins.  Co.,  3  Cai.,  155,  and 
Sehieffflin  v.  N.  Y.  Ins.  Co.,  9  Johns.,  437  ; 
Adams  v.  Del.  Ins.  Co.,  3  Binn.,  287  ;  Marshall 
v.  Del.  In*.  Co. ,  4  Cr. ,  202  ;  Alexander  v.  Bal. 
Ins.  Co. ,  Id. ,  370  ;  and  Smith  v.  Universal  Ins. 
Co.,  6  Wh.,  185,  as  setting  the  rule  that  the 
right  of  the  parties  depend  upon  the  state  of 
facts  ;  not  the  information  at  the  time  of  the 
abandonment.  He  said,  in  the  late  digest  of 
the  Reports  of  Pennsylvania  (Whart.  Dig., 
333,  Ins.,  H,  c),  several  manuscript  cases  are 
collected  as  supporting  the  rule,  which  is  thus 
laid  down:  "  It  is  the  actual  state  of  things,  at 
the  time  of  the  abandonment ;  and  not  the 
state  of  the  party's  information,  that  decides 
the  validity  of  the  abandonment."  No  dis- 
tinction is  made  between  the  capture  and  any 
other  ca'use.  Phillips  concedes  that  the  weight 
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of  authority  in  support  of  the  rule  is  irresisti- 
ble. (Phil,  on  Ins.,  436-7.)  What  reason  is 
there  for  confining  the  rule  to  capture  ?  If  a 
restoration  in  that  case  oust  the  right  to  aban- 
don, why  not  in  others  ?  An  embargo  or 
blockade  are  good  cause  to  abandon  while  they 
continue;  but  on  raising  them  the  cause  ceases. 
So  of  a  sunken  vessel,  as  in  Shaw  v.  Felton,  2 
East,  109.  While  she  is  in  this  condition,  no 
doubt  the  owner  might  abandon  ;  but  suppose, 
before  the  abandonment  takes  place,  she  is 
raised  and  the  hole  in  her  bottom  repaired,  is 
not  the  right  gone  ?  It  is  one  of  the  excellen- 
cies in  the  law  of  insurance,  that  it  is  not  bound 
down  by  technicalities.  The  principle  there, 
at  least,  is  *universal,  that  when  the  [*234 
cause  ceases,  the  effect  ceases.  In  M' Masters 
v.  Schoolbred,  1  Esp. ,  237,  damage  and  repair 
to  £60,  per  cent,  were  mixed  up  with  capture, 
yet  the  restoration  was  held  to  take  away  all 
to  abandon.  Humphrey  v.  Union  Ins.  Co., 
Phil,  on  Ins.,  401,  is  in  point  against  the  dis- 
tinction. The  talking  about  an  election  to  re- 
pair is  censured  as  absurd  in  that  case  ;  but  it 
was  perfectly  proper.  The  owner  is  considered 
as  repairing  by  the  hand  of  the  master, his  agent; 
and  the  judge  goes  upon  the  maxim  qui  facit 
per  alium,  facit  per  se.  Even  the  bottomry 
bond  on  which  the  vessel  was  sold  was  not  al- 
lowed to  vary  the  principle  of  abandonment. 
This  is  always,  either  because  the  loss,  prima 
fade,  breaks  up  the  voyage,  or  because  there 
are  not  sufficient  funds  to  repair.  The  pre- 
sumption and  the  want  of  funds  are  met  and 
repelled,  in  this  case,  by  the  fact  of  repairing. 
We  offer  to  pay  all  that  has  been  expended, 
and,  in  honesty,  the  assured  can  ask  no  more. 

It  is  said  the  captain  was  the  agent  of  the 
underwriters  ;  or  that,  if  not  so,  he  had  no 
power  to  change  a  total  into  a  partial  loss. 
Both  the  position  and  corollary  are  negatived 
by  Doederer  v.  Del.  Ins.  Co.,  C.  C.,  Apr.,  1807, 
M.  S.  Whart.  Dig.,  337,  Insurance,  H.,  /,  pi. 
182  ;  Condy's  Marsh.,  534  b,  S.  C.  That  case 
adjudges  that  the  captain  continues  the  agent 
of  the  assured,  after  capture,  until  the  aban- 
donment is  made,  and  may,  as  such,  prejudice 
him  by  his  acts  ;  that  he  is  the  agent  of  the  in- 
surer, only  when  he  acts  for  the  benefit  of  all 
concerned.  Then  when  does  the  transition  of 
character  occur  ?  Plainly  when  the  relation  is 
changed, by  a  valid  abandonment,  which  pre- 
supposes a  state  of  facts  justifying  it  at  the 
time.  A  deduction  cannot  be  made  to  fortify  the 
premises.  The  plaintiff  has  attempted  this;  and 
literally  seizes  on  the  conclusion  to  fortify  his 
major  proposition.  Remaining  the  agent  of 
the  assured,  is  the  captain  to  be  taught  by  him 
not  to  touch  the  vessel  by  repairing  the  in- 
jury done  by  storms,  ransoming  from  capt- 
ure, or  raising  a  sunken  ship,  for  fear  of  chang- 
ing a  total  into  a  partial  loss  ?  Is  not  this  a  mon- 
strous doctriue  ?  His  duty,  as  settled  by  law, 
is  directly  the  contrary  ;  and  he  has  faithfully 
pursued  it  in  this  instance,  on  consultation 
with,  and  under  the  direction  of  surveyors  who 
recommended  the  repairs. 

*It  is  said,  here  is  a  lien,  and  the  [*235 
French  Code  is  relied  on  (Code  de  Commerce, 
Livre  2,  tit.  1,  art.  190,  191);  but  the  law  is  uni- 
versal, that  when  one  is  entitled  to  an  implied 
lien,  it  is  waived  by  entering  into  a  special  con- 
tract to  secure  it.  His  remedy  must  be  con- 
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fined  to  his  special  contract ;  and  his  lien  is 
gone  forever.  Bull.  N.  P.,  45  ;  Cowett  v.  Simp- 
son, 16  Ves.,  275.  This  doctrine  is  derived 
from  the  civil  law,  on  which  the  continental 
systems  are  based.  (And  vide  Code  de  Com- 
merce, art.  320.)  Instead  of  relying  ou  the  gen- 
eral law  of  lien,  a  respondentia  bond  is  given, 
and  is  confined  in  its  effect  to  the  particular 
articles  mentioned  in  it.  (Id.) 

But  this  lien  was  never  enforced.  The  ves- 
sel proceeded  to  her  home  port  with  her  cargo, 
where  the  bills  were  all  finally  discharged,  or 
might  have  been  so,  out  of  Dickey's  own  funds, 
by  his  consignee.  The  vessel  was  not  stopped 
one  moment.  The  lien  is  a  mere  phantom  con- 
jured up  to  convert  the  loss  from  a  partial  to  a 
total  one.  A  lien  or  peril  on  paper,  or  in  mere 
name,  is  no  ground  of  abandonment.  A  sub- 
stantial injury  should  arise.  In  Humphrey  v. 
Union  Ins.  Co.,  Phil,  on  Ins.,  401,  there  was  a 
bottomry  bond,  not  merely  on  the  cargo,  but 
the  vessel  itself  ;  and  yet  it  was  denied  as  a 
ground  of  abandonment. 

But  it  is  enough  for  us  that  this  lien  was  not 
set  up  as  the  foundation  of  an  abandonment  in 
the  letter  of  Dickey.  The  law  is  well  settled 
that  you  cannot  abandon  generally,  but  must 
put  your  finger  on  the  clause,  and  point  it  out 
specifically.  Suydam  v.  Mar.  Ins.  Co.,  1  Johns., 
190-2;  S.  C.,  Id.,  138.  The  letter  cannot  be 
eked  out,  and  made  to  meet  this  cause  by  con- 
struction. The  plaintiff  should  have  told  us 
of  the  lien  in  terms  and  by  name.  He  did  not 
do  it,  because  he  did  not  dream  of  its  being  an 
injury  ;  and  we  hear  nothing  of  it  in  the  volu- 
minous evidence  of  the  master. 

[The  counsel  for  the  defendants  also  exam- 
ined the  items  of  expense,  and  contended  that 
the  repairs  in  question  did  cost  one  half  the 
ship's  value.] 

Mr.  T.  A.  Emmet,  in  reply.  Our  case  is  far 
from  being  one  of  the  first  impression.  I  think 
we  shall  show  it  already  decided,  or,  at  least, 
dependent  on  old  principles.  We  rely  on  Ooss 
v.  Withers,  2  Burr.,  683;  Hamilton  v.  Mendes, 
Id.,  1198,  &m\  Mills  v.  Fletcher,  Doug.,  231. 
The  rule  laid  down  in  these  cases  has  been 
236*J  *highly  approved  by  the  ablest  writers 
on  commercial  law  (Evans'  Essays,  53.  tit. 
Abandonment;  Park  on  Ins.,  194,  tit.  Aban- 
donment); and  the  decisions  of  our  own  courts 
founded  on  them,  leave  no  room  to  entertain 
the  later  cases  opposed  to  them. 

We  admit  the  general  position,  that  insur- 
ance is  a  contract  of  indemnity  ;  but  to  attain 
this,  the  law  has  adopted  a  general  rule  appli- 
cable, without  farther  examination,  to  all  cases 
attended  with  certain  circumstances.  The 
familiar  case  of  deducting  one  third  new  for 
old,  in  case  of  sea  damage,  is  one  example  under 
that  rule,  which  in  Dunham  v.  Com.  Ins.  Co., 
11  Johns.,  315,  was  adhered  to,  for  the  sake  of 
preserving  it  unimpaired,  even  at  the  expense 
of  manifest  injustice.  Another  rule  of  the  same 
character  is,  that  under  certain  circumstances, 
the  assured  may  abandon  and  claim  for  a  total 
loss,  which  comes  within  the  conventional  rule 
of  indemnity  ;  and  goes  upon  the  idea  that  no 
measure  can  be  established  to  reach  every  case. 
In  these  cases  the  assurer  is  not  allowed  to  con- 
trovert the  rule,  by  saying  that  an  adjustment, 
as  for  a  partial  loss,  will  give  an  indemnity. 
{Mar.  on  Ins.,  599,  560.)  This  is  an  old  rule, 
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ingrafted  in  the  commercial  code  of  every 
country  ;  and  recommended  as  well  by  the 
highest  equity,  as  the  most  universal  adop- 
tion. 

But  the  application  of  the  rule  to  this  case  is 
denied  ;  and  gentlemen  would  confine  its  op- 
peration  to  certain  cases  of  reason  and  justice 
which  they  suggest.' '  One  of  the  gentlemen 
says  it  is  founded  on  the  presumed  innaviga- 
bility of  the  ship,  and  on  this  his  whole  argu- 
ment is  founded.  A  little  reflection  would 
have  taught  him  otherwise  ;  for  the  rule  ap- 
plies as  well  to  goods  as  ships,  of  the  former  of 
which  innavigability  cannot  be  predicated.  Par- 
sons v.  Scott,  2  Taunt.,  363,  373,  per  Lawrence, 
J.  The  rule  began  with  goods  ;  and  if  after- 
wards extended  to  ships,  as  being  in  pan 
ratione,  the  reason  must  be  sought  in  something 
not  applicable  to  ships.  Different  rules  apply 
to  each.  Several  cases  will  warrant  the  aban- 
donment of  a  ship,  which  will  not  apply  to 
goods  ;  and  they  sometimes  complicate  to  such 
a  degree,  as  makes  it  difficult  to  say,  when 
they  do  apply  to  the  one  or  the  other.  The 
three  cases  from  Burrow  and  Douglass,  de- 
cided in  Ld.  Mansfield,  establishing  the  rule, 
that  "  if  the  voyage  be  lost,  or  not  worth  pur- 
suing" (Hamilton  v.  Mendes,  2  Burr.,  1198), 
which  is  wrongly  put  in  the  conjunctive,  "  lost 
and  not  worth  pursuing,  *in  Falknerv.  [*237 
Ritchie,  2  Maule  &  8.,  293,  does  not  apply  to 
both  cases,  but  must  be  taken  distributively, 
and  in  reference  to  two  different  situations  of 
the  ship.  "  The  loss  of  the  voyage"  alludes  to 
the  innavigability  of  the  ship  ;  the  "  not  being 
worth  pursuing,"  the  damage  it  has  received, 
though  it  may  still  continue  navigable.  In  these 
two  senses  it  is  considered  by  Buller,  J.,  in 
Mitchell  v.  Edie,  1  T.  R.,  615,  and  by  Ld.  Ellen- 
borough,  in  Thompson  v.  The  R.  Exch.  Ins.  Co., 
1  Maule  &  S.,  30;  and  the  distinction  is  highly 
reasonable  and  derives  countenance  from  seve- 
ral other  books.  Rhinelander  v.  Ins.  Co.  of  Pa., 
4  Cr.,  45;  Wesketton  Ins.,  tit.  Abandonment, 
sec.  23  ;  Hamilton  v.  Mendes,  2  Burr.,  1201,  per 
Aston,  argnendo,  adopted  in  hoc  verba  by  Park 
on  Ins.,  194. 

According  to  these  authorities,  where  the 
ship  is  damaged  to  one  half  its  value,  the  voy- 
age ceases  to  be  worth  pursuing.  To  make 
a  distinction  between  individual  instances, 
would  be  inconvenient,  as  opening  a  door  to 
management  and  fraud.  To  avoid  this,  the 
law  generalizes,  declaring  that  the  loss  of 
one  half,  accompanied  by  an  abandonment, 
shall,  in  themselves,  constitute  a  technical  total 
loss.  It  sets  up  a  positive  rule,  and  will  not 
allow  the  reason  and  fitness  of  the  thing  to  be 
examined,  with  a  view  to  each  individual  case. 
If  the  objection  in  this  case,  that  a  plaintiff,  in 
honesty,  can  ask  nothing  more  than  an  estimate 
of  and  allowance  for  his  apparent  loss,  have 
any  weight,  it  is  an  argument  against  the  rule 
itself,  and  not  a  case  coming  within  the  rule. 
The  same  remark  was  made  in  Hamilton  v. 
Mendes.  but  it  WHS  misdirected,  if  meant  to  be 
pointed  at  the  rule.  The  case  was  one  of  capt- 
ure and  immediate  recapture,  with  little  or  no 
damage  ;  and  for  what  little  damage  there  had 
been  sustained,  the  underwriters  had  offered  to 
pay.  The  arguments  used  in  that  case  by  Ld. 
Mansfield  are  introduced  into  almost  every 
discussion  arising  upon  a  claim  for  a  technical 
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total  loss  ;  but  they  never  apply,  for  in  that 
case  it  had  not  happened. 

[He  examined  the  facts  in  the  case  under  con- 
sideration, and  insisted  that  the  real  loss  was 
much  more  than  one  half  the  value  of  the  ship; 
and  that  a  recovery  as  for  a  partial  loss  would 
not  amount  to  a  complete  indemnity;  that  there 
are  several  items  always  contemplated  in  a 
valid,  policy,  and  among  others  the  great  delay, 
238*]  which  could  not  be  covered  *by  esti- 
mates upon  the  principles  of  a  partial  loss ; 
and  with  a  view  to  which  the  plaintiff  should, 
in  honesty  and  fairness,  recover  as  for  a  total 
loss  to  the  extent  of  the  valuation  in  the  policy.] 

True,  it  was  intimated  in  Brown  v.  Smith,  1 
Dow.,  349,  and  Smith  v.  Robertson,  2  Id.,  474, 
that  delay  of  the  voyage  does  not  form  a  ground 
of  abandonment  of  the  ship;  but  it  clearly 
comes  in  aid  of  the  rule  that  the  assured  may 
abandon  when  the  voyage  is  not  worth  pursu- 
ing. 

We  are  told  that  the  abandonment  was  too 
late  ;  that  it  should  relate  to  the  state  of  facts 
at  the  time  of  the  abandonment ;  and  that  re- 
pairing and  proceeding  upon  the  voyage, turned 
a  technical  total  loss  into  a  partial  one.  I  do  not 
intend  to  examine  the  question  whether  the 
right  to  abandon  depends  on  the  state  of  facts, 
or  information,  at  the  time  it  is  attempted  ;  be- 
cause, according  to  the  view  which  I  have 
taken,  the  facts  were  never  so  much  altered  as 
to  deprive  the  plaintiff  of  that  right.  Nor  do 
I  feel  authorized,  after  the  decisions  of  our 
courts  upon  the  subject,  to  contend  that  the 
state  of  information  is  to  govern.  Different 
opinions  upon  the  question  have,  however,  ex- 
isted among  great  men;  and  I  do  feel  warranted 
in  saying,  that  where  facts  are  urged  to  do 
away  the  state  of  the  information,  they  should 
be  clear  beyond  all  doubt,  and  the  alleged  altera- 
tion of  circumstances  should  be  closely  scru- 
tinized. This  is  required  by  the  state  of  this 
commercial  country,  trading  extensively  to  the 
most  distant  parts  of  the  world,  our  merchants 
being,  for  months  together,  in  the  greatest  un- 
certainty as  to  the  fate  of  their  adventures.  It 
was  natural  to  say,  that  where  the  facts  are 
plainly  and  entirely  changed  by  a  sudden  re- 
capture, or  the  speedy  raising  an  embargo,  the 
party  should  be  holden  to  the  state  of  facts. 
Such  an  event  often  leaves  but  little  trace  of 
damages  behind ;  and  Story,  J.,  means  no  more 
than  this  in  Smith  v.  Universal  Ins.  Co.,  6  Wh., 
186.  Even  in  case  of  capture,  if  the  salvage 
exceed  one  half  the  value  of  the  ship,  a  restora- 
tion will  not  devest  the  right  to  abandon.  This 
may  be  clearly  gathered  from  the  cases  cited, 
decided  by  Ld.  Mansfield.  And  there  is  a 
marked  difference  which  should  lead  to  a  more 
239*]  careful  preservation  *of  the  right  in  the 
case  of  sea  damage.  Where  there  is  a  capt- 
ure, the  insurer  pays  the  whole  amount  of 
damage  sustained ;  while  in  that  of  sea  damage, 
he  comes  off  by  paying  two  thirds  of  it.  under 
the  rule  which  deducts  one  third  new  for  old. 
In  the  case  of  M' Masters  v.  Schoolbred,  1  Esp., 
237,  relied  on  as  one  illustration  by  gentlemen, 
there  was  no  abandonment;  and,  of  course,  no 
question  was  or  could  be  raised,  whether  there 
was  a  technical  total  loss.  Had  there  been  an 
abandonment,  it  is  plain,  from  the  opinion  of 
Ld.  Kenyon,  that  it  would  have  been  sustained, 
and  an  attempt  was  made  to  show  an  offer  to 
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abandon.  Besides,  if  Bainbridge  v.  Neilson,  10- 
East,  329,  relied  upon  by  gentlemen,  be  law, M '- 
Masters  v.  Schoolbred,  as  understood  by  them,  is 
overruled.  If  it  is  still  to  be  regarded  as  author- 
ity, it  supports  the  rule  for  which  we  contend. 
There  was  no  abandonment  in  Da  Costa  v. 
Newn/iam,  2  T.  R,  407,  and  there  does  not  ap- 
pear to  be  a  loss  of  50  per  cent. 

The  utmost  that  can  be  said  of  the  power  of 
the  captain  over  the  rights  of  the  parties,  is, 
that  he  is  the  agent  of  all  concerned.  Mitchell 
v.  Edie,  1  T.  R.,  608,  613,  614  ;  Jumel  v.  Mar. 
In*.  Co.,  7  Johns.,  412,  423,  per  Kent,  Ch.  J. 
He  has  no  power  to  control  the  assured's  right 
of  abandonment.  If  he  succeed  in  diminish- 
ing to  Jess  than  50  per  cent,  or  entirely  remov- 
ing the  damage,  the  underwriter  may  well  have 
the  benefit  of  this  ;  but  if  he  merely  change  the 
character  of  it,  his  act  has  no  effect  between- 
the  parties.  He  cannot  take  away  the  election 
of  the  assured.  The  rule  giving  a  right  to  this 
election  is  a  positive  one,  Smith  v.  Bell,  2  Cai. 
Gas.,  153,  157,  per  Lansing,  Chancellor;  and 
the  reason  applies  with  just  as  much  force 
after  the  captain  has  completed  the  repairs  as 
before.  Applying  the  funds  of  the  owner  to- 
wards the  repairs  does  not  diminish  the  injury. 
Nay,  they  make  a  loss  which  renders  the  voy- 
age not  worth  pursuing,  and  come  to  the  same 
thing  as  if  they  had  never  been  done.  The 
underwriters  cannot  say,  that  for  a  loss  of  50- 
per  cent,  the  assured  shall  not  abandon  and 
convert  it  into  a  total  loss.  We  have  seen  the- 
rule,  that  he  may  do  so,  is  precise,  technical 
and  positive.  The  repairs  merely  change  one- 
prospective  damage  into  another.  They  merely 
substitute  new  debts  due  to  people  other  than 
the  assured.  The  debt  due  from  the  under- 
writers was.  in  truth,  just  as  much  when  the 
vessel  left  Port  Louis,  and  was  proceeding  on 
her  voyage  *as  when  she  was  wrecked  [*24O 
there  ;  and  in  Ralston  v.  The  Union  Ins.  Co,  4 
Binn.,  386,  the  very  point  decided  was,  that 
where  the  loss  is  more  than  50  per  cent,  the  as- 
sured may  abandon,  even  after  the  vessel  has 
been  not  only  repaired,  but  has  reached  her 
port  of  destination.  In  Peters  v.  Phenix  Ins. 
Co.,  3  Serg.  &  R..  25.  the  same  point  was  de- 
cided ;  and  in  Coolidge  v.  Gloucester  Mar.  Ins. 
Co..  15  Mass.,  314,  it  will  be  seen  by  a  com- 
parison of  the  dates,  that  the  assured  was  al- 
lowed to  abandon  after  the  ship  was  fully  re- 
paired. In  the  case  of  The  Argonaut,  Pamph- 
let, lately  decided  by  Judge  Story,  the  same 
doctrine  is  held  by  him  ;  and  he  denies  that 
Thornely  v.  Hebson,  2  B.  &  A. ,  513,  is  law. 
This  last  case,  decided  by  Judge  Story,  is  in 
contradiction  to  Humphrey  v.  Un.  Ins.  Co., 
said  to  be  decided  by  him  in  Phillips  on  In- 
surance, p.  401. 

As  to  the  lien  ;  the  Code  de  Commerce,  190, 
191,  speaks  the  marine  law  of  the  world,  if  we 
except  England,  where  her  courts  of  admiralty 
have  been  restrained  in  the  exercise  of  it.  (Ab- 
bott on  Ship.,  135,  6.)  Nor  is  it  necessary  to 
inquire  whether  our  district  courts  would  al- 
low a  recovery  upon  the  lien.  In  every  other 
country,  the  ship  is  bound  to  make  good  the 
loss  of  the  cargo,  arising  from  its  being  ap- 
propriated to  repairs  ;  and  the  lien  may  be  en- 
forced by  a  proceeding  in  rem,  without  regard 
to  the  question  who  owns  the  ship  or  who- 
owns  the  cargo.  Admit  what  is  contended, 
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that  by  the  320th  article  of  the  Code  de  Com- 
merce, the  borrower  cannot,  after  taking  the 
reepondentia  bond,  have  recourse  to  the  ship, 
but  is  confined  to  his  remedy  against  the  cargo; 
as  soon  as  he  goes  to  the  cargo,  the  owners  of 
this  may  go  to  the  ship.  It  comes  indirectly  to 
the  same  thing.  The  loss  is  removed  but  one 
step  ;  and  it  is  not  material  whether  the  captain 
or  consignee  has  the  right  of  lien.  If  the  ship 
is  bound  by  it,  some  one  has  it ;  and  its  ex- 
istence is  the  only  point.  The  same  argument 
answers  the  objection  of  a  novation  or  sub- 
stitution. The  effect  of  the  respondentia  is  a 
direct  lien  upon  the  ship,  as  if  she  had  herself, 
in  the  first  instance,  been  bottomed  for  the  ex- 
penses. Humphrey  v.  Union  Ins.  Co.,  Phil,  on 
Ins.,  401,  is  relied  on  ;  but  this  goes  upon  the 
idea  of  an  election  to  waive  the  abandonment 
by  the  owner's  direction  to  repair.  Here  was 
no  such  direction.  So  long  as  the  lien  exists, 
241*]  the  ship  cannot  be  considered  *as  re- 
stored. This  idea  is  maintained  bv  Da  Costa 
v.  Newnham,  2  T.  R.,  407,  and  Smith  v.  Will- 
iam*, 2  Cai.  Cas.,  110,  decides  that  bottomry 
upon  a  ship  takes  away  the  insurable  interest 
pro  tanto. 

It  is  said  the  plaintiff  had  funds  at  Ant- 
werp, by  which  the  ship  was  or  might  have 
been  relieved  ;  but  the  right  to  use  those  funds 
in  the  payment  of  debts  depends  on  assuming 
that  there  was  no  right  to  abandon.  It  is  the 
opposite  side,  then,  that  reasons  in  the  entirely 
vicious  circle.  The  ship,  not  the  plaintiff,  was 
the  debtor.  Had  not  the  plaintiff  appropriated 
his  f  uuds  to  pay  debts,  the  ship  must  have  been 
sold  for  this  purpose  at  Antwerp.  But  the 
debts  to  be  paid  at  Antwerp  were,  in  truth,  the 
debts  of  the  underwriters.  It  was  for  the  very 
purpose  of  enabling  the  plaintiff  to  avoid  the 
payment  of  those  debts,  that  the  law  gave  him 
a  right  to  abandon.  This  right  continued.  The 
rule  could  not  cease  to  exist  when  everything 
remained  in  debt,  and  heavily  incumbered. 
Suppose  the  plaintiff  had  sold  the  whole  ad- 
venture.how  would  the  parties  have  bargained  ? 
The  amount  of  the  various  liens  must  have 
been  deducted  from  the  value  of  the  ship,  and 
the  balance  would  have  formed  the  price. 
Can  it  be  possible  that  this  ship  was  benefi- 
cially restored,  when  it  could  not  have  been  sold 
short  of  first  raising  liens  to  very  nearly  its 
value?  In  this  view,  the  case  is  directly  within 
Ooss  v.  Withers,  2  Burr.,683,and  M'lver  v.  Hen- 
derson, 4  Minili-.  &  S.,  576, which  leaves  the  law 
where  Ooss  v.  Withers  had  placed  it ;  and 
obviates  every  part  of  the  objection  taken. 
The  case  of  Patterson  v.  Ritchie,  Id.,  393,  396, 
per  Ld.  Ellenborough,  is  also  with  the  plaint- 
iff upon  this  point  of  lien.  Indeed,  substitute 
sea  damage  for  capture,  and  it  is  precisely  this 
case. 

WOODWORTH,  J.  This  is  an  action  on  a  val- 
ued policy  for  $10,000,  on  one  half  of  the  ship 
Frances  Henrietta.  Mar.  7,  1819,  the  vessel 
put  into  Port  Louis,  in  the  Isle  of  France,  in 
distress,  where  the  cargo  was  taken  out ;  and 
she  was  afterwards  repaired,  at  an  expense  ex- 
ceeding half  the  value.  June  28  the  vessel 
having  been  repaired,  sailed  for  a  port  in 
Holland,  and  arrived  at  Antwerp  Oct.  1,  fol- 
lowing. July  6,  1819,  the  plaintiff  abandoned 
his  interest  to  the  defendants,  and  claims  to  re- 
cover for  a  total  loss. 
COWKN  4. 


*The  first  question  is,  whether  the  [*242 
|  state  of  facts  as  they  existed  at  the  time  of 
i  abandonment,  or  the  supposed  state  of  things 
|  at  the  time,  must  govern  in  deciding  whether 
i  there  has  been  a  total  or  a  partial  loss.  On  this 
|  point,  it  seems  to  me,  that  as  well  the  nature  of 
j  the  contract,   as  the  authority  of  adjudged 
i  cases,  require  us  to  adopt  the  former.    For  the 
I  purpose  of  establishing  a  uniform  rule,  the  as- 
surer is  liable  for  a  technical  total  loss,  if  the 
|  repairs  exceed  one  half  the  value  of  the  ship, 
I  and  this  can  never  be  turned  into  a  partial  loss, 
!  if  the  insured  abandons  before  the  repairs  are 
i  made.     His  right  is  stricli  juris,  and  may  be 
!  enforced  although  it  may  turn  out  that"  the 
|  ship  was  subsequently  repaired,  and  proceeded 
|  on  her  voyage.     The  construction  of  the  con- 
|  tract  binds  the  assurer  in  such  a  case.  He  must 
|  then  do  the  best  he  can  with  the  property 
j  thrown  on  his  hands.     The  measure  of  indem- 
i  nity,  thus  far,  is  well  defined  and  certain  ;  but 
I  a  very  different  case  is  presented,  when  that 
!  which  at  one  time  gave  a  right  to  abandon  has 
ceased  to  exist ;  when  the  injury  on  which  the 
right  is  founded  has  been  repaired  ;  and  the 
vessel  in  every  respect  as  capable  of  perform- 
ing the  voyage  as  before  any  damage  was  sus- 
tained.    It  would  be  repugnant  to  consider  the 
loss  total,  when  the  final  event  has  decided  that 
it  is  partial.      If  the  peril  be  over,  and  the 
subject  insured  in  safety,   the  assured  cannot 
elect  to  abandon,  because  he  has  no  right  to 
abandon  when  the  thing  is  safe.     (Park,  209). 
On  this  principle  of  the  law  of  insurance,  the 
real  state  of  facts  must  be  the  criterion  to  de- 
termine to  what  extent  the  assured  has  a  right 
te  recover.     If  the  information  received  is  to 
govern,  this  principle  is  subverted,  and  the  re- 
sponsibility of  the  underwriters  greatly  en- 
larged.    In  the  words  of  Ld.  Ellenborough,  10 
East,  341,  "  it  would  be  to  make  them  answer 
able,  not  for  the  actual  loss  sustained  by  the 
insured,  whom  they  have  undertaken  to  in- 
demnify, against  the  risk  stated  in  the  policy, 
but  for  a  supposed  total  loss,  which  had  in  fact 
ceased  to  exist."    The  question  is  well  settled 
on  authority.      In    Church  v.  Bedient,    1  Cai. 
Cas..  21,  it  was  held  that  on  a  capture,  resto- 
ration and  abandonment,  the  fact  of  restoration, 
though  unknown  at  the  time  of  abandoning, 
takes  away  the  right  of    abandonment    and 
*claim  for  a  total  loss.      It  was  there  [*243 
considered,  that,  from  the  mere  act  of  aban- 
donment, no  positive  right  could  be  derived  to 
the  insured,  unless  it  be  combined  with  total 
loss.     If,  in  the  final  event,  it  should  prove  an 
average  loss,  the  act  of  abandoment  would  be 
nugatory. 

This  reasonable  principle  was  sanctioned  by 
the  Supreme  Court  of  the  U.  S.,  in  the  case  of 
Ithinelander  v.  Ins.  Co.  of  Pa.,  4  Cr.  29.  The 
question  was  also  decided  in 4  Binn., 287.  The 
court  there  held  that  there  is  nothing  in  the 
nature  of  the  contract,  from  which  it  may  be 
inferred  that  the  rights  of  the  parties  are  to 
depend  upon  supposed  losses. 

We  must  then  look  to  the  state  of  things  at 
the  time  of  abandonment.  The  voyage  was 
not  broken  up  ;  the  vessel  had  been  repaired, 
and  was  on  her  way  to  the  port  of  destination  ; 
the  technical  loss  did  not  continue  to  July  6, 
1819.  The  plaintiffs  had  been  placed  in  the 
same  situation,  in  respect  to  the  vessel,  as  they 
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•were  before  the  injury  happened.  She  arrived 
safely  at  Antwerp.  The  plaintiff's  case  is  one 
that  may  frequently  happen  when  the  damage 
is  sustained  at  a  great  distance  from  the  as- 
sured. Months  pass  before  information  can  be 
received.  In  every  case  where  there  is  infor- 
mation of  technical  total  loss,  it  it  advisable  to 
elect  to  abandon,  if  the  assured  wishes  to  cast 
the  property  upon  the  underwriter.  It  may  or 
may  not  become  effectual,  but  it  places  the  as- 
sured in  a  situation  to  make  the  loss  total  upon 
the  contingency  that  the  state  of  facts  corre- 
spond with  the  information  received.  Why 
should  it  be  otherwise  ?  Indemnity  is  the  ob- 
ject, and  that  is  obtained  if  the  insurer  pays 
the  damages  for  repairs. 

Where  the  technical  total  loss  continues,  it 
is  true  that  more  than  an  indemnity  may,  in 
many  cases,  be  recovered.  For  the  sake  of 
a  uniform  rule,  this  consequence  is  some- 
times unavoidable.  In  that  particular  in- 
stance, the  general  nature  of  the  contract  is 
made  to  yield  to  the  greater  benefit  derived 
from  an  inflexible  rule;  but  when  the  case  does 
not  come  strictly  within  it,  when  the  vessel  is 
in  the  same,  or  perhaps  in  a  better  state  than 
before  the  injury,  it  would  change  the  con- 
tract of  insurance  from  its  original  object,  in- 
244*]  demnity,  *to  allow  the  insured  to  aban- 
don, and  in  this  manner  protect  himself  for 
depreciation  in  the  value  of  the  vessel,  or  the 
consequences  of  an  unfavorable  market.  But 
it  is  contended  that  the  vessel  was  not  bene- 
ficially restored,  and  therefore  the  loss  con- 
tinued. That  will  depend  on  the  question, 
was  there  a  lien  on  the  vessel  ?  Undoubtedly 
the  assured  has  a  right  to  claim  that  his  posses- 
sion shall  be  absolute  and  perfect.  He  is  not 
bound  to  relinquish  his  claim  for  a  total  loss, 
if  in  reality  there  is  a  lien  or  incumbrance  at- 
tached to  the  vessel.  But  the  abandonment 
was  not  put  on  this  ground  ;  it  is  stated  to  be 
in  consequence  of  the  disaster,  and  the  great 
injury  to  the  voyage.  In  making  the  abandon- 
ment the  assured  must  assign  the  true  causes. 
If  he  assign  an  insufficient  cause,  he  is  bound  by 
it,  and  cannot  avail  himself  of  a  subsequent 
event  without  a  new  abandonment.  This  was  so 
held  in  Suydam  v.  Mar.  Inn.  Co.,  1  Johns.,  181. 

The  master  paid  for  repairs  at  the  Isle  of 
France.  In  doing  this,  besides  selling  a 
part  of  the  cargo,  he  was  obliged  to  borrow 
money  on  respondentia,  on  the  cargo.  The 
vessel  was  not  pledged  for  the  payment.  She 
must,  therefore,  be  considered  as  beneficially 
restored  ;  no  impediment  was  placed  in  the 
way  of  prosecuting  the  voyage  to  a  successful 
termination. 

The  plaintiff,  then,  is  entitled  to  recover  for 
a  partial  loss  only.  In  adjusting  this  loss,  the 
defendants  must  pay  the  amount  expended  for 
repairing  the  ship,  with  interest,  deducting  one 
third  new  for  old  ;  and  also  the  difference  be- 
tween the  amount  of  sales  of  a  part  of  the 
cargo  at  St.  Louis,  for  the  purpose  of  repair- 
ing the  ship,  and  what  it  would  have  produced 
at  the  port  of  delivery  in  Europe,  together  with 
marine  interest  on  that  part  which  was  pledged; 
the  residue  of  the  expenses  at  the  Isle  of  France 
to  be  settled  as  general  average,  to  which  the 
vessel,  freight  and  cargo  are  to  contibute — the 
defendants  paying  the  ship's  proportion  of 
general  average. 
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SUTHERLAND,  J.,  concurred. 

*SAVAGE,  Oh.  J.  The  important  [*245 
question  is  :  had  the  plaintiff  a  a  right  to  aban- 
don when  the  offer  was  made  ? 

To  decide  this  question  correctly,  it  is  neces- 
sary to  inquire, 

1  irst.  Whether  the  repairs  at  the  Isle  of 
France  exceeded  a  moiety  of  the  value  of  the 
ship,  so  as  to  constitute  a  technical  total  loss. 

Second.  Whether  that  loss  continued  total 
at  the  time  when  the  offer  to  abandon  was 
made. 

Third.  Whether  the  plaintiff  lost  his  right 
to  abandon  by  repairing. 

1.  It  is  perfectly  well  settled  that  if  the  ship 
be  injured  by  any  of  the  perils  insured  against, 
and  the  repairs  will  cost  more  than  half  the 
value  of  the  vessel,  the  injury  amounts  to  a 
technical  total  loss,  and  the  insured  may 
abandon.  (Phil,  on  Ins.,  401,  and  the  cases 
there  cited.) 

It  becomes  necessary  to  ascertain  the  amount 
of  the  repairs,  as  it  is  denied  that  they  did 
amount  to  half  the  value  of  the  vessel ;  and  I 
shall  state  what  items  of  expense  at  the  Isle  of 
France  I  consider  as  belonging  to  repairs.  By 
the  case  of  Dupity  v.  United  Ins.  Co.,  3  Johns. 
Cas. .  182,  it  seems  that  the  agent's  commis- 
sions might  be  properly  included  in  the  esti- 
mate of  repairs.  But  in"  this  case  the  expendi- 
ture for  repairs,  rejecting  commissions,  ex- 
ceed half  the  value.  Take  the  following  items: 
Copper  nails,  - 


Rope,  hemp,  &c., 

Oil, 

Ship-chandlery  and  cable, 

Ship  carpenter's  bill, 

White  lead,    - 

Old  junk, 

Cables, 


Deduct  old  copper, 


Deduct  £, 


-  $861  42 

425  25 
189  17 
8  00  - 

-  1,085  23 
14,444  72 

42  00 

10  00 

345  00 

$17,360  79 
1,464  09 

$15,896  70 
5,298  90 


Amount  of  repairs,        -  -        $10,597  80 

rejecting  several  items  'properly  chargeable  to 
the  ship. 

*The  repairs,  therefore,  haveexceed-[*246 
ed  half  the  value  of  the  vessel,  as  valued  in 
the  policy  ;  and  it  is  not  pretended  that  the 
value  was  greater  at  the  port  of  necessity. 

2.  But  it  is  contended,  that  as  the  vessel  was 
actually  repaired,  and  on  her  voyage  when  the 
offer  to  abandon  was  made,  it  is  like  the  resti- 
tution of  a  captured  vessel,  which  being  re- 
stored before  abandonment,  the  right  to  aban- 
don is  lost. 

It  is  well  settled  that  the  right  to  abandon 
depends  on  the  state  of  facts  existing  at  the 
time  the  offer  is  made  and  not  on  the  informa- 
tion of  the  assured  ;  and  it  is  equally  well  set- 
tled, in  cases  of  capture,  that  if,  before  aban 
donment  the  vessel  is  restored,  the  underwriter 
is  not  liable  for  a  total  loss,  unless  the  voyage 
be  lost  or  not  worth  pursuing,  or  the  salvage 
exceed  half  the  value.  So  far  as  an  analogy 
exists  in  this  case,  to  cases  of  capture,  is  there 
anything  equivalent  to  restoration?  The  vessel 
indeed,  was  afloat,  and  in  the  prosecution  of 
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her  voyage  when  the  assured  offered  to  aban- 
don, but  under  an  incumbrance  exceeding  half 
her  value  ;  and  therefore  was  not  restored. 
There  can  be  no  doubt  that  the  master  had  the 
right  to  sell  a  part  of  the  cargo  in  case  of 
necessity,  and  to  borrow  money  upon  bottomry 
or  respondentia  ;  and  in  this  case  I  understand 
the  law  to  be,  that  the  vessel  was  bound  to  in- 
demnify the  cargo  against  the  respondentia  bond. 
This  respondentia,  and  the  expenses  paid  by 
the  sale  of  the  cargo,  constituted  such  an  in- 
cumbrance upon  the  vessel  that  the  owner  can- 
not be  said  to  have  his  ship  restored  to  him. 
Would  a  captured  ship  be  considered  as  re- 
stored by  being  returned  to  the  possession  of 
the  assured,  subject  to  the  payment  of  salvage 
exceeding  50  per  cent,  of  her  value?  On  the 
other  hand,  if  is  said  that  it  never  can  be  proper 
to  convert  a  partial  into  a  total  loss;  that  all  the 
assured  can  ask  is  indemnity;  and  all  the  in- 
surers ought  to  pay  is  the  amount  of  the  plaint- 
iff's loss.  If,  therefore,  the  defendants  pay 
the  plaintiff  his  expenses  in  procuring  the  re- 
storation of  his  vessel,  what  more  can  he  ask? 
Had  the  defendants,  by  an  agent  at  Port  Louis, 
made  the  necessary  advances  for  the  repairs, 
and  the  vessel  had  thus  been  restored  to  the 
247*]  plaintiff  without  any  sacrifice  on  *his 
part,  would  he  then  have  had  a  right  of  abandon- 
ment ?  And  if  not,  would  the  offer  of  the  de- 
fendants to  pay  all  those  expenses  and  losses 
as  soon  as  informed  of  them,  rebut  any  claim 
or  right  of  the  plaintiff  to  abandon.  These 
questions  are  answered  by  Mr.  Justice  Story, 
who  says  the  offer  to  repair  has  never  been 
relied  on  to  defeat  an  indisputable  vested  right 
to  abandon  ;  but  an  offer  to  bear  all  expenses 
is  a  proper  ingredient  in  considering  whether 
the  owner  has  a  right  to  abandon.  Peel  v. 
Merch.  Ins.  Co.,  Phil,  on  Ins.,  407. 

In  my  judgment  the  plaintiff  had  a  right  to 
abandon,  unless,  by  repairing  the  vessel,  he 
signified  his  election  not  to  do  so. 

8.  This  point  has  been  decided  by  Mr.  Jus- 
tice Story,  in  Humphrey  v.  Union  Ins.  Co., 
Phil,  on  Ins.,  401,  U.  S.  C.  C.  Mass.,  May, 
1823.  In  that  case,  a  ship  from  Messina  to 
Boston,  sustained  a  sea  damage  which  made 
it  necessary  to  put  into  Lisbon,  where  she  was 
repaired  by  the  master,  at  an  expense  exceed- 
ing half  her  value  ;  and  the  vessel  was  bot- 
tomed for  the  expense.  The  owner  abandoned, 
on  hearing  of  the  accident,  which  was  only  a 
few  days  before  the  arrival  of  the  vessel  at  Bos- 
ton. Proceedings  were  instituted  on  the  bot- 
tomry bond,  and  the  vessel  sold  ;  but  the  sale 
did  not  produce  enough  to  satisfy  the  bond.  It 
was  held  that  this  was  a  partial  loss;  and  that 
the  assured  by  electing  to  repair,  had  lost  his 
right  to  abandon. 

This  is  a  case  exactly  in  point ;  and  if  it  is 
received  as  authority,  decides  the  one  now 
under  consideration.  I  find  no  case,  exactly 
in  point,  decided  the  other  way,  though  there 
are  both  cases  and  principles  which  seem  to 
lead  to  a  different  conclusion.  A  state  of 
things  must  often  occur  in  which  it  becomes 
necessary  for  the  master  to  act  without  con- 
sulting the  owner.  Theaccident  may  happen, 
as  here,  .-it  a  distance,  which  renders  such  a 
communication  impossible.  It  then  becomes 
the  duty  of  the  master  to  act ;  and  in  \tille* 
v.  Fletcher,  Doug.,  281,  Ld.  Mansfield  ex- 
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pressed  an  opinion,  that  if  the  master  had 
acted  as  would  have  been  right,  in  case  the 
vessel  and  cargo  were  his  own,  the  underwriter 
must  answer  for  the  consequences.  Hence,  it 
would  seem  *to  follow  that  it  depends  [*248 
on  the  propriety  of  the  course  adopted,  whether 
the  master  acted  as  the  agent  of  the  plaintiff  or 
defendant  ;  and  that  if  it  was  for  the  benefit 
of  the  ship  and  cargo  to  repair,  then  the  plaint- 
iff should  not  be  prejudiced  by  the  acts  of  the 
master.  "Till  the  assured  have  been  informed 
of  what  has  happened,  and  have  had  an  oppor- 
tunity of  exercising  their  own  judgment,  no 
act  done  by  the  master  shall  prejudice  their 
right  of  abandonment."  MitcJiell  v.  Edie,  per 
Ashurst,  J.,  1  T.  R.,  613.  The  master  is, 
therefore,  not  to  judge  of  the  propriety  of  an 
abandonment,  nor  is  he  the  agent  of  the  assured 
for  that  purpose. 

The  language  of  writers  on  insurance,  and 
of  courts,  in  discussing  the  question  whether 
the  assured  is  entitled  to  abandon,  seems  to 
suppose  that  an  abandonment  may  be  made 
after  the  ship  is  repaired.  In  the  cases  of 
wrecks  or  stranding,  how  can  it  be  known  that 
the  expense  of  setting  the  vessel  afloat  will 
exceed  half  the  value,  until  that  expense  has 
been  incurred  ?  In  the  case  of  repairs,  gener- 
ally, the  estimates  of  surveyors  may  be  relied 
on  ;  but  even  should  the  master  know  that  the 
repairs  will  exceed  half  the  value  of  the  ves- 
sel, may  it  not  still  be  proper  for  him,  as  the 
agent  of  all  concerned,  to  make  the  repairs  ? 
He  is  not  bound  to  know  whether  the  owner 
will  chose  to  abandon.  The  assured  is,  in  no 
case,  obliged  to  abandon.  He  may  do  so  in 
certain  cases;  and  he  must  make  his  election  in 
a  reasonable  time  after  information  of  the 
event  which  gives  him  the  right ;  but  the 
master  is  not  to  calculate  or  speculate  on  what 
his  election  may  be.  It  is  the  master's  duty, 
therefore,  to  make  the  repairs,  where  it  would 
be  his  interest  to  do  so  were  he  the  owner  of 
both  ship  and  cargo.  In  the  case  of  Dtipuy  v. 
United  Ins.  Co.,  3,  Johns.  Cas.,  182,  the  voyage 
was  from  N.  Y.  to  St.  Sebastians  and  back. 
The  vessel  was  obliged  by  a  storm  to  put  into 
Kinsale,  where  she  was  repaired  at  an  expense 
exceeding  half  her  value.  It  does  not  appear 
expressly  that  she  was  repaired  before  she  was 
abandoned,  but  it  may  be  inferred.  On  the 
other  hand,  it  is  contended,  and  with  great 
force,  that  the  abandonment  should  be  made 
before  repairs  ;  that  the  insurers  may  elect 
whether  to  repair  or  not ;  that  they  may  pre- 
fer to  *sell  the  stranded  vessel  for  what  [*249 
she  will  bring,  rather  than  repair,  when,  per- 
haps, as  in  this  case,  the  repairs  may  cost  more 
than  the  vessel,  when  repaired,  will  be  worth  ; 
and  that  as  the  master  is  not  the  agent  of  the 
assured  to  determine  whether  to  abandon  or 
not.  so  neither  should  he  be  the  agent  of  the 
insurers  to  determine  whether  to  repair  or  not, 
in  a  case  where  the  amount  of  repairs  may  be 
cause  of  abandonment. 

On  this  point,  the  opinion  of  Mr.  Juxtice 
Story  is  entitled  to  great  consideration  ;  and  I 
am  content  to  take  the  rule  as  laid  down  by 
him,  that  the  assured  can  in  no  case  abandon 
after  making  repairs  ;  that  by  electing  to  re- 
pair, he  loses  his  right  to  abandon. 

This  rule  is  supposed  to  be  most  consonant 
to  the  contract  of  insurance  and  the  princi- 
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pies  of  justice.  It  has  been  doubted  by  very 
learned  jurists,  whether  an  abandonment 
ought  ever  to  have  been  permitted  in  any 
case.  (Vide  Mitchell  v.  Edie,  per  Buller,  J..  1 
T.  R.,  608,  615,616.)  It  is  now  too  late  to 
discuss  that  question;  but  in  a  case  where 
the  right  is  not  supported  by  an  express  ad- 
judication, and  is  denied  by  such  respectable 
authority ;  and  when  we  have  the  authority  of 
Ld.  Mansfield  for  saying,  that  "  in  late  times 
the  privileges  of  abandonment  has  been  re- 
strained for  fear  of  letting  in  frauds.  (2  Burr., 
697,  Id.,  1213),  we  shall  be  justified  in  adopt- 
ing the  rule  as  laid  down  in  Humphrey  v.  Un. 
Ins.  Co. 

In  my  opinion,  therefore,  the  plaintiff  is  en 
titled  to  recover  for  a  partial  loss  only. 

Judgment  accordingly. 

Affirmed— 3  Wend.,  658. 

Cited  in— 5  Cow.,  66 ;  6  Cow.,  330 ;  3  Paige,  332 : 
Hoffm.,  103 :  26  N.  Y.,  479 ;  5  Duer,  370 ;  2  Sand..  487 ; 
131  Mass.,  249 ;  15  Am.  Dec.,  432 ;  36  Am.  Dec.,  451  (3 
Ala.,  18). 


25O*]  *OAKLEY  v.  CRENSHAW. 

Factor — Payment  of  Balance  by,  to  Principal— 
When  piactor  thereby  Assumes  Outstanding 
Debts  and  Releases  Principal  from  Obligation 
to  Refund  Advances. 

The  payment  of  a  balance  of  account,  by  a  factor 
or  commission  merchant  to  his  principal,  after  the 
sales  made,  and  for  the  purpose  of  closing  the  ac- 
counts between  the  parties,  is  an  assumption  of  the 
outstanding  debts;  and  consequently  the  principal 
is  no  longer  accountable,  or  bound  to  refund  ad- 
vances though  the  debtors  finally  fail  to  pay  for 
goods  sold  on  commission,  the  proceeds  of  which 
were  looked  to  for  reimbursement. 

Citation— 3  Johns.  Ch.,  600. 

A  SSUMPSIT  for  money  advanced,  tried  at 
li.  the  N.  Y.  sittings,  in  June,  1822,  before 
Woodworth,  J. ,  when  a  verdict  was  taken  for 
the  plaintiff,  subject  to  the  opinion  of  this 
court  upon  a  case,  as  follows  :  May  22,  1815, 
the  defendant,  a  merchant  at  Richmond  in 
Va.,  shipped  by  the  shooner  Octavo,  to  the 
plaintiff,  a  commission  merchant  in  N.  Y.,  27 
kegs  of  tobacco,  consigned  to  the  plaintiff  to 
be  sold  on  account  of  the  defendant,  which 
the  plaintiff  received.  June  9, 1815,  the  plaint- 
iff received  of  the  defendant  27  other  kegs  of 
tobacco  by  the  schooner  Traverse  the  Ocean, 
for  sale  on  account  of  the  defendant.  The 
last  parcel  was  first  sold  ;  and  the  plaintiff,  by 
letter  of  June  17,  1815,  inclosed  to  the  defend- 
ant the  account  of  sales,  stating  net  proceeds 
$880.03,  due  per  average  Sep.  27  (then)  next, 
and  wrote  :  "  If  you  want  the  money,  I  will 
remit  you  on  your  allowing  me  14  per"cent.  as 
a  guarantee  for  amount  outstanding,  you  to 
have  the  benefit  of  exchange  to  the  extent  that 
is  in  favor  of  your  bill,  should  it  be  drawn  by 
you  on  me."  The  defendant  drew  accordingly, 
and  his  bill  was  paid,  July  15,  1815. 

But  4  kegs  of  the  first  parcel  were  sold  till 
Oct.  20,  1816,  when  the  remaining  23  kegs 
were  sold  by  the  plaintiff  to  E.  Whitaker,  for 
$854.27,  on  the  usual  term  of  credit,  on  the 
sale  of  tobacco,  at  that  period  at  N.  Y.  Sept. 
26,  1815,  the  defendant  wrote  to  the  plaintiff 
thus  :  "  In  a  letter  written  the  12th  inst.  I  ad- 
vised you  of  my  intention  to  draw  for  $600, 
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at  60  days,  on  account  of  the  tobacco  in  your 
possession.  Not  having  heard  from  you  since, 
I  have  given  Mr.  Robinson  a  draft  for  that 
sum,  which  you  will  please  accept.  The  season 
being  near  at  hand,  I  hope  you  will  be  en- 
abled to  make  an  advantageous  sale  of  my 
tobacco,  &c."  This  bill  was  accepted  and  paid 
by  the  plaintiff,  Nov.  28,  1815.  Oct.  26.  pre- 
ceding, the  plaintiff  had  inclosed  to  the  de- 
fendant an  *account  of  sales  of  the  [*251 
parcel  first  received,  and  wrote  thus  :  "  I  have 
now  to  hand  you  an  account  of  sales  of  your 
tobacco;  net  proceeds,  $918.98,  due  per  aver- 
age llth  February  next ;  errors  and  outstand- 
ing debts  excepted  ;  also  statement  of  accounts 
showing  $344.50  balance.  I  would  remark, 
that  I  consider  the  sale  of  your  tobacco  rather 
chance  than  otherwise,  at  the  price  obtained, 
&c."  For  this  balance,  the  defendant  drew 
a  bill  on  the  plaintiff,  which  he  refused  to 
accept ;  and  by  his  letter  of  Feb.  1,  1816,  as- 
signed as  a  reason,  disappointment  in  not  re- 
ceiving moneys  from  the  country,  and  among 
others  from  Whitaker  ;  saying  that  when  paid, 
he  would  advise  the  defendant,  in  which  event, 
he  advises  him  to  draw  for  $2.86  less.  Apr. 
16,  1816,  the  plaintiff  wrote  :  "  Last  evening, 
I  received  in  part  pay  of  note  of  Whitaker, 
which  included  yours,  among  other  sums.  Al- 
though it  would  be  but  right  that  you  should 
have  only  your  proportion  ;  yet  I  am  desirous 
not  to  have  the  account  stand  open.  There- 
fore, you  may  draw  for  $341.32,  being  net 
sum,  after  deducting  sundry  postages."  This 
sum  was  shortly  afterwards  paid,  on  the  de- 
fendant's draft,  as  proposed  by  the  letter.  In 
Apr.,  1816,  the  plaintiff  accepted  Whitaker's 
draft  for  $4,000  in  favor  of  one  Neeland,  and 
took  a  bond  and  warrant  of  Whitaker  as  a 
counter  security.  It  appeared  in  proof  that, 
at  the  time  of  the  sale  to  Whitaker,  he  was  a 
man  in  good  credit,  who  had  been  long  a  cus- 
tomer of  the  plaintiff,  and  in  the  habit  of  pur- 
chasing tobacco  from  him  ;  and  that  he  made 
use  of  every  effort  to  collect  the  money  of 
Whitaker  without  success.  Whitaker  after- 
wards failed  and  took  the  benefit  of  the  In- 
solvent Act.  In  Apr. ,  1817,  the  plaintiff  caused 
to  be  presented  to  the  defendant  an  account 
current,  charging  him  with  the  amount  of  the 
several  drafts  paid  on  his  account ;  with  the 
charges  on  the  tobacco ;  with  1|  per  cent,  on 
the  guaranty  on  tobacco  by  The  Traverse  the 
Ocean,  and  crediting  the  several  sums  received 
from  sales  of  the  tobacco,  and  showing  a  bal- 
ance due  to  the  plaintiff  of  $652.59,  This  ac- 
count the  defendant  refused  to  pay,  stating  as 
the  ground  of  his  refusal,  that  the  plaintiff 
had  guarantied  the  sale  to  Whitaker.  This 
was  the  only  objection  he  made  when  the  ac- 
count was  presented  ;  but  he  *added,  [*252 
generally,  that  he  should  resist  the  payment 
on  every  ground  he  could. 

Mr.  D.  B.  Ogden,  for  the  plaintiff,  insisted 
that  there  was  no  guaranty  of  the  sales  as  to 
that  part  of  the  tobacco  received  by  The  Oc- 
tavo ;  and  the  money  being  paid  on  the  faith 
of  Whitaker's  debt,  which  had  failed,  the 
plaintiff  was  entitled  to  recover.  The  defend- 
ant was  the  principal  debtor.  Whitaker  was 
looked  to  as  a  mere  surety. 

Mr.  W.  Slosson,  for  the  defendant,  insisted 
that  the  authority  given  by  the  plaintiff,  by 
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his  letter  of  Apr.  16,  1816,  to  draw  for  the 
$341.32  balance,  especially  after  having,  by 
his  letter  of  Feb.  1,  declined  payment  and  the 
acceptance  and  payment  of  the  draft  drawn 
pursuant  to  that  authority,  was  a  full  settle- 
ment of  the  account  between  the  parties. 

The  payment  of  a  balance  of  account  by  a 
factor  to  his  principal,  is,  in  law,  an  assump- 
tion of  the  outstanding  debts  ;  and  closes  the 
transactions  between  them,  especially  when 
done,  as  in  this  instance,  after  the  sales  made, 
with  full  knowledge  of  all  circumstances  and 
for  that  express  purpose.  Consequa  v.  Fan- 
ning, 3  Johns.  Ch.,  600,  5  Res.  ;  Si?npson  v. 
.Swan,  3  Campb.,  291. 

Curia,  per  SAVAGE,  Ch.  J.  There  was  no 
.agreement  to  guaranty  the  sale  of  the  tobacco 
by  The  Octavo  ;  but  merely  to  advance  $600, 
before  the  sale  of  any  part  of  this  consign- 
ment, except  the  4  kegs.  The  plaintiff  would 
clearly  be  entitled  to  recover,  was  it  not  for 
,his  payment  of  the  balance,  the  $341.32.  Feb. 
1,  1816,  the  plaintiff  wrote  to  the  defendant, 
"  as  soon  as  the  funds  of  yours  are  received, 
you  shall  have  prompt  advice  thereof ;"  and 
Apr.  16,  writing  again,  and  alluding  to  his  let- 
ter of  Feb.  1,  he  says  :  "Last  evening,  I  re- 
ceived in  part  pay  of  note  of  Whitaker,  which 
included  yours  among  other  sums.  Although 
it  would  be  but  right  that  you  should  have 
only  your  proportion,  yet  I  am  desirous  not 
to  have  the  account  stand  open.  Therefore 
you  may  draw  for  $341.32,  &c."  This  seems 
253*]  to  me  a  final  *settlement  and  assump- 
tion of  the  debt  due  from  Whitaker.  About 
this  time,  the  plaintiff  accepted  a  draft  of 
Whitaker  for  $4,000,  and  took  counter  secu- 
rity. If  he  did  not  intend  to  assume  this  debt 
of  the  defendant,  he  surely  ought  to  have  in- 
formed him.  Consequa  v.  Fanning,  3  Johns. 
•Ch.,  600. 

Judgment  for  the  defendant. 
Cited  in— 5  Cow.,  475. 


DONELY  v.  ROCKFELLER  AND  FELLER. 

Bond,  by  Putative  Father  for  Support  of  Bastard 
—  When  Overseers  can  Maintain  Action  on — 
Order  of  Filiation  an  Evidence. 

An  action  on  a  bond  {riven  by  a  putative  father 
and  his  sureties,  to  the  Overseers  of  the  Poor,  to  in- 
demnify a  town  ajrainat  the  maintenance  of  a  bas- 
tard child,  will  not  lie,  unless  the  Overseers  show 
that  they  have  been  damnified  by  an  actual  pay- 
ment of  money  or  other  disbursement  in  support 
of  the  child. 

A  mere  liability  to  maintain  the  child  is  not  suffi- 
cient. 

An  order  of  filiation  against  the  putative  father, 
charging  him  with  a  weekly  payment  of  money,  or 
payment  of  money  for  past  expenses,  &c.,  is  not 
admissible  evidence  in  such  an  action. 

Citations— 10  Johns.,  345 :  7  Johns.,  168, 189,  358 ;  4 
Mass.,  627 :  6  Johns.,  158,  189 ;  5  Johns.,  357,  133 :  9 
Johns.,  367.368;  3  Cow..  313;  1  H.  HI.,  253;  1  R.  L., 
306,  sec.  2,  1 ;  16  Johns.,  155. 

ERROR  from  the  C.  P.  of  Columbia.  The 
action  in  the  court  below  was  debt  on  a 
penal  bond,  dated  Nov.  2,  1817,  executed  by 
A.  Donely  and  two  others,  to  Rockfeller  and 
Feller,  as  Overseers  of  the  Poor  of  the  town 
•of  Clermont,  and  conditioned  to  indemnify  as 
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well  such  Overseers,  as  all  and  every  the  other 
inhabitants,  &c.,  against  all  costs,  charges, 
rates,  assessments,  damages  and  expenses 
whatsoever,  for  or  by  reason  of  the  birth,  edu- 
cation and  maintenance  of  a  bastard  child,  be- 
gotten by  one  John  Donely,  one  of  the  co- 
obligors  on  the  body  of  Hannah  Lasher,  an 
inhabitant  of  Clermont,  &c.  The  declara- 
tion averred  that  the  child  was  born  Apr.  1, 
1818,  and  was  living  when  the  action  was  com- 
menced, Aug.,  1821  ;  but  that  neither  the  de- 
fendant, nor  his  co-obligors,  or  either  of  them, 
had  indemnified  as  well  the  plaintiffs,  as 
Overseers,  &c.,  but  had  refused  and  neglected, 
&c.,  and  that  the  plaintiffs  Jan.  1,  1818,  and 
on  divers  other  days  and  times,  &c.,  were 
obliged  to  lay  out  and  expend  large  sums  of 
money,  viz.:  $100,  in  and  about  the  lying- 
in  expenses  of  Hannah  Lasher,  and  in  and 
about  the  birth,  education  and  maintenance  of 
her  child  ;  and  that  the  successor  of  Feller, 
one  of  the  plaintiffs,  also  was  obliged  to  ex- 
pend other  $100  for  the  same  purpose. 

The  only  evidence  given  at  the  trial,  in  sup- 
port of  the  plaintiff's  action,  besides  the  bond, 
was  an  order  of  filiation,  dated  Apr.  25,  1818, 
made  by  two  justices  upon  John  Donely, 
charging  him  with  the  payment  of  $16,  lying- 
in  and  *other  past  expenses,  and  56  [*2o4 
cents  weekly  thereafter.  But  no  actual  dis- 
bursements by  the  Overseers,  or  either  of  them, 
on  account  of  the  child,  was  shown  ;  on  the 
contrary,  it  appeared  that  the  child  had  been 
supported  by  the  mother,  aided  by  several 
sums  which  had  been  paid  in  for  her  use,  un- 
der the  order  of  filiation,  and  which  were  in- 
dorsed upon  the  order.  The  sums  due  by  the 
order  had,  however,  run  in  arrear  till,  at  the 
time  of  the  trial,  about  $50  was  due. 

The  reading  of  this  order  in  evidence  was 
objected  to  ;  but  the  objection  was  overruled. 
The  defendant's  counsel  moved  for  a  nonsuit, 
which  was  denied  ;  and  the  court  charged  in 
favor  of  the  plaintiffs  below,  and  the  jury 
found  a  verdict  accordingly,  and  assessed  the 
damages  at  $50.61.  The  defendant  excepted 
to  the  decisions  and  charge  of  the  court,  and 
the  cause  came  here  on  a  bill  of  exceptions. 

Mr.  D.  B.  Tallmadge,  for  the  plaintiff  in 
error.  Both  breaches  aver  that  the  plaintiffs 
below  have  not  been  indemnified,  and  specify 
the  consequences,  which  are  two  payments  of 
$100  each,  at  several  times,  towards  the  main- 
tenance, &c. ,  of  the  child.  Not  one  cent  has 
been  expended.  The  averments  are  entirely 
unsupported.  The  bond  in  question  is,  in 
every  sense,  one  of  indemnity  merely  ;  and  I 
need  not  cite  authorities  to  show  that  actual, 
certain,  specific  damage  must  be  shown  by  the 
plaintiffs  to  entitle  them  to  a  recovery.  They 
must  have  been  put  to  expense,  and  obliged  to 
pay  by  reason  of  the  matter  against  which  the 
security  was  taken,  or,  at  least,  the  damages 
should  have  been  liquidated  by  a  judgment 
against  them,  rendering  their  liability  fixed 
and  inevitable.  This  doctrine  receives  the 
plainest  illustration  by  the  decisions  touching 
the  liability  of  bankrupts  and  insolvents.  Sup- 
pose the  defendant  had  been  discharged  under 
the  Insolvent  Act,  and  the  next  day  the  plaint- 
iffs had  been  obliged  to  expend  money  for  the 
maintenance  of  the  child— it  is  clear  that  the 
discharge  would  be  no  bar  to  the  action.  The 
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reason  is,  that  the  discharge  would  be  obtained 
before  the  right  of  action  accrued.  It  depends 
on  the  fact  or  payment,  Chilton  v.  Whiffin,  3 
Wils.,  18  ;  Griffith  v.  Harrison,  1  Salk.,  196, 
197. 

255*]  *Here  is  no  evidence  that  the  Over- 
seers were  ever  even  liable  to  pay.  The  mother 
maintained  the  child  ;  but  the  law  implies  no 
promise  on  the  part  of  the  Overseers  to  pay 
her  for  this.  Stevens  v.  Howard,  12  Johns., 
195  ;  Brooks  v.  Read,  13  Id.,  380;  Olney  v. 
Wicket,  18  Id.  122;  Rouse  v.  Moore,  Id.,  407. 
But  mere  liability  to  pay,  if  it  existed,  could 
not  be  enough.  Such  a  position  would,  in  its 
consequences,  make  the  putative  father  and 
his  sureties  liable  to  a  suit  the  day  after  a  bond 
is  given,  for  some  speculative  amount  which 
such  officers  may  fancy  they  will  be  bound  to 
pay  ;  but  which,  in  the  event,  may  never  de- 
volve upon  them. 

The  order  of  filiation  was  improperly  re- 
ceived in  evidence.  It  was,  as  respects  the 
surety,  res  inter  olios.  No  such  order  was 
necessary  ;  and  it  could  form  no  test  of  the 
amount  due.  It  fixes  the  sum  to  be  paid  by 
the  putative  father  for  past  expenses,  which 
were  paid  ;  and  then  requires  a  prospective 
payment  of  56  cents  weekly.  This  was  con- 
clusive upon  nobody  concerned  in  the  bond, 
not  even  upon  the  Overseers.  Suppose  they 
had  been  obliged  to  pay  $2  weekly,  this  could 
be  recovered  notwithstanding  the  order  ;  and 
if  they  had  paid  but  25  cents,  they  could  de- 
mand no  more.  That  the  order  has  nothing  to 
do  with  the  damages,  was  settled  in  Fatts  v. 
Belknap,  1  Johns. ,  486. 

Mr.  C.  BushneU,  for  the  defendant  in  error. 
The  child  was  an  inhabitant  of  Clermont,  and 
the  order  of  filiation  and  payment  under  it 
were  conclusive  evidence  of  the  putative 
father's  liability.  Fatts  v.  Belknap,  1  Johns., 
486,  491  ;  Hays  v.  Bryant,  1  H.  Bl.,  253 ; 
Sweet  v.  0.  of  Clinton,  3  Johns.,  26;  Walls- 
worth  v.  Mead,  9  Id.,  367  ;  People  v.  Relyea,  16 
Id.,  155.  It  was  admissible  in  evidence  as  well 
against  the  surety  as  the  putative  father  him- 
self. WaUsworth  v.  Mead,  9  Johns.,  368  ;  Peo- 
ple v.  Relyea,  16  Id..  155  ;  Kip  v.  Brigliam,  7 
Id.,  169  ;  S.  C.,  6  /</.,  158  ;  1  Evans'  Poth.,  pt. 
4,  ch.  3,  sec.  3,  art.  5,  pi.,  61,  p.  562 ;  Maybee 
v.  Awry,  18  Johns.,  352,  354. 
J356*]  *There  can  be  no  doubt  that  the  lia- 
bility of  the  town  to  support,  and  actually  pro- 
viding for  the  child,  would  be  equivalent  to 
the  payment  of  money,  and  sustain  the  action, 
if  the  bond  were  to  be  regarded  as  a  mere  pri- 
vate bond  of  indemnity.  Hays  v.  Bryant.  1  H. 
Bl.,  253.  Here  the  child  has  been  provided 
for  ;  the  putative  father  has  from  time  to  time 
made  payments  ;  and  the  fair  intendment  from 
the  evidence  is,  that  the  provisions  was  at  the 
expense  of  the  town. 

But  where  a  bond  is  given  to  indemnify  pub- 
lic officers  against  official  and  involuntary  lia- 
bility, that  liability,  fixed  after  delinquency  of 
the  principal,  is  sufficient  to  sustain  an  action 
on  the  bond,  without  payment  ;  and  a  contrary 
rule  would  often  work  a  ruin  to  the  officer. 
M'Intyre  v.  Woods,  5  Johns.,  357;  Kipv.  Brig- 
ham,  6  Id.,  158 ;  7  Id.,  168,  S.  C.;  Com.  Dig., 
Escape,  E  ;  Sheriffs  of  Worwich  v.  Bradsliaic, 
Oro.  Eliz.,  53  ;  Tillman  v.  Lansing,  4  Johns. , 
45. 
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WOODWORTH,  J.  The  declaration  is  on  a 
bond,  with  condition  to  indemnify  and  save 
harmless  the  plaintiffs  in  the  court  below  from 
all  costs,  charges,  damages  and  expenses,  by 
reason  of  the  birth,  education  and  mainte- 
nance of  a  bastard  child.  The  breaches  as- 
signed are,  that  the  defendant  has  not  indem- 
nified the  plaintiffs  and  their  successors  in  the 
premises,  and  by  means  thereof  they  were 
obliged  and  did  pay  divers  sums  of  money  ;. 
that  is,  $100,  for  the  lying-in  expenses,  and 
for  the  maintenance  of  the  child  ;  and  further, 
that  the  successor  in  office  of  Feller,  one  of  the 
plaintiffs,  and  Rockfeller,  the  other  plaintiff, 
were  obliged  and  necessarily  did  expend  divers 
sums,  to  wit :  $100,  in  and  about  the  birth, 
education  and  maintenance. 

The  defendant  pleads  :  1.  That  the  plaint- 
iffs were  not  obliged  to  expend  the  monev  al- 
leged in  the  breach.  2.  Payment.  3.  That 
the  defendantdid  indemnify  and  save  harmless 
the  plaintiffs  ;  and  concludes  to  the  country. 

The  plaintiff  in  error  contends  that  no  evi- 
dence was  offered  in  the  court  below  of  the 
expenditure  of  money,  by  the  plaintiffs,  and 
consequently  that  the  assignment  is  not  sup- 
ported. 

*In  looking  at  the  pleadings,  it  seems  [*257 
to  me  that  the  first  issue  substantially  is, 
whether  the  plaintiffs  were  liable  to  pay  the 
money  alleged  ;  for,  although  they,  in  the  as- 
signment, say  they  were  obliged  to  pay  and  did 
pay  and  expend  the  money,  the  defendant  in 
his  plea  negatives  merely  the  first  part  of  the 
allegation,  to  wit:  that  they  were  not  forced 
and  obliged  to  pay.  The  plea  is  silent  as  to 
the  allegation  that  they  actually  did  pay  and 
expend  the  money.  That  the  plaintiffs  in 
the  assignment  understood  the  expressions, 
"forced  and  obliged  to  pay,"  as  importing  no 
more  than  that  they  were  liable  to  be  called  on 
to  make  advances,  is  very  evident,  by  the  next 
sentence,  which  is,  that  they  did  pay  and  ex- 
pend. This  would  have  been  repetition  and 
useless,  if  "  obliged  to  pay"  means  that  they 
actually  made  payment,  as  the  counsel  for  the 
plaintiff  construe  the  breach,  in  order  to  raise 
the  principal  question  relied  on.  I  think, 
therefore,  that  on  this  issue  the  plaintiffs  be- 
low were  required  to  show  that  the  child  was 
a  charge  ;  that,  in  the  relation  they  stood,  it 
became  their  duty  to  see  that  provision  was 
made  for  its  maintenance,  and  what  was  the 
necessary  sum  accrued  for  its  support  to  the 
time  of  bringing  the  suit.  I  apprehend  such 
proof  would  have  been  sufficient,  whether  the 
plaintiffs  had  actually  made  the  advances  or 
not.  If  this  doctrine  be  well  founded,  it  seems 
to  follow,  conclusively,  that  the  allegation  of 
actual  payment  need  not  have  been  made,  being 
impertinent,  and  irrelevant,  and  had  the  de- 
fendant expressly  alleged  non-payment,  or 
even  admitting  that  the  plea,  in  its  present 
form,  is  so  to  be  understood,  the  issue  would 
be  immaterial  in  that  respect ;  and  if  found 
for  the  defendant,  would,  of  itself,  oppose  no 
obstacle  in  the  plaintiff's  way.  It  will  be  re- 
membered that  this  is  a  bond  to  indemnify 
public  officers.  The  plaintiffs,  as  Overseers  of 
the  Poor,  were  bound  to  provide  for  the  child, 
who  was  born  in  and  chargeable  to  the  town 
of  Clermont.  The  child  continued  a  charge- 
upon  the  town  ;  and  the  presumption  of  law 
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is,  that  the  ""plaintiffs,  as  their  duty  required, 
made  suitable  provision.  Hartwell  v.  Root,  19 
Johns.,  345. 

The  bond  was  given  to  indemnify  and  save 
harmless  the  agents  of  the  town,  or,  in  other 
258*]  words,  to  pay  whatever  might  *be  rea- 
sonably required  of  the  plaintiffs  for  support 
and  maintenance.  The  construction  to  be  given 
to  a  bond  of  indemnity  to  a  public  officer  is 
not  that  he  shall  first  advance  his  own  money 
or  that  of  the  town,  and  then  seek  remunera- 
tion, but  that  the  party  covenanting  shall,  in 
the  first  instance,  make  advances  so  as  to  re- 
lieve the  officer  from  the  burden.  The  policy 
of  the  law  has,  therefore,  wisely  distinguished 
such  a  case  from  that  of  a  bond  of  indemnity 
from  one  individual  to  another,.where  the  party 
indemnified  must  first  pay  the  money  before 
he  can  sustain  an  action  for  any  more  than 
nominal  damages.  (7  Johns.,  358  ;  4  Mass., 
627.)  It  is  on  this  principle  that  a  sheriff,  who 
has  taken  a  bond  for  the  liberties  of  the  pris- 
on, which  is,  in  effect,  a  bond  of  indemnity  (6 
Johns.,  189),  is  entitled,  after  judgment  against 
him  for  the  escape,  to  recover  the  whole 
amount  in  damages  without  first  making  pay- 
ment. Kip  v.  Brigham,  7  Johns.,  168 ;  5 
Johns.,  357,  133  ;  6  Johns.,  158. 

The  plaintiffs  offered  in  evidence  the  order 
of  filiation,  made  subsequent  to  the  bond, 
which  was  objected  to,  but  properly  admitted, 
because  it  was  an  adjudication,  on  the  subject- 
matter,  against  which  the  bond  was  to  indem- 
nify and  conclusive,  until  reversed,  upon  the 
surety  well  as  the  putative  father.  It  fixed  the 
extent  of  the  defendant's  liability,  and  was 
equivalent  to  a  judgment  for  the  $16  and  the 
56  cents  weekly.  It  rested  with  the  defendant 
to  show  himself  exonerated  from  the  payment. 
Wallsworthv.  Mead,  9  Johns.,  368;  7  Johns., 
169;  6  Johns.,  168. 

From  the  view  I  have  taken  of  this  case,  the 
plaintiffs  were  entitled  to  recover  a  sum  suf- 
ficient to  satisfy  for  the  expense  of  mainte- 
nance, without  showing  they  had  paid  the 
amount  of  such  expenses.  The  order  reduced 
to  certainty  the  sum  to  be  paid,  and  in  so  doing 
is  to  be  considered  as  a  decision  made  by  com- 
petent authority,  that  so  much  was  requisite 
for  the  child's  support.  In  consequence  of 
this,  it  was  the  duty  of  the  plaintiffs  to  cause 
relief  to  be  administered  to  that  extent  at 
least. 

On  the  whole,  I  am  of  opinion  that  the  judg- 
ment in  the  court  below  should  be  affirmed. 
259*J  *StTTHKRLAND,  «/.  The  plaintiff  in 
error  contends  that  the  plaintiffs  were  not  en- 
titled to  recover  without  proof  of  the  expendi- 
tures alleged,  and  the  exception  appears  to  me 
to  be  well  taken.  This  is  strictly  a  bond  of 
indemnity  ;  no  more — and  there  is  nothing  in 
the  case  to  show  that  the  plaintiffs  below  have 
been  damnified  in  any  respect.  It  is  distin- 
guishable from  the  cases  of  bonds  for  the  jail 
liberties,  relied  upon  by  the  counsel  for  the 
defendants  in  error.  They  are  conditioned 
that  the  debtor  shall  remain  a  true  and  faithful 
prisoner,  within  the  liberties  of  the  jail ;  and 
the  condition  is  broken,  in  terms,  the  moment 
he  goes  beyond  the  limits.  Non  damnificahis, 
therefore,  to  such  an  action  on  such  a  bond 
would  not  be  a  good  plea  ;  ATClure  v.  Encin, 
8  Cow.,  813;  but  it  would  undoubtedly  be 
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good  in  this  case.  In  Hays  v.  Bryant,  1  H. 
Bl. ,  253,  which  was  an  action  on  a  bond  with 
a  condition  similar  to  this,  the  plea  was  non 
damnificatus ;  the  plaintiff  had  actually  ex- 
pended money  in  support  of  the  child  ;  and 
the  defense  was,  that  it  was  paid  voluntarily  ; 
no  justice's  order  for  the  payment  or  allowance 
having  been  made.  The  court  held  that  such 
an  order  was  not  necessary ;  that  the  parish 
officers  were  legally  bound  to  maintain  the 
child  ;  and  having  actually  expended  money 
in  its  support,  were  entitled  to  recover  on  the 
bond.  No  action  has,  I  believe,  ever  been  sus- 
tained upon  such  a  bond  without  this  actual 
expenditure  ;  and  I  think  that  nothing  short  of 
it  will  support  the  action. 

The  order  of  filiation,  if  properly  received  in 
evjdence,  does  not  vary  the  case.  I  incline  to 
think,  however,  that  it  was  not  admissible  at 
all.  Where  a  bond  is  given,  no  order  is  neces- 
sary to  warrant  the  expenditure.  At  most,  it 
merely  establishes  the  liability  of  the  putative 
father,  which  is  also  admitted  by  the  act  of 
giving  the  bond.  Had  money  been  actually 
paid,  the  order  might  have  been  evidence  to 
show  that  the  sum  paid  was  reasonable  and 
proper  ;  but  for  that  purpose  only. 

SAVAGE,  Ch.  J.  The  Statute  (1  R.  L.,  306, 
sec.  2,)  points  out  two  different  courses  which 
the  putative  father  may  pursue.  One  is  by 
directly  giving  a  bond  to  indemnify  the  town, 
*with  sureties  ;  the  other  by  entering  [*26O 
into  a  recognizance  to  appear  at  the  next  Gen- 
eral Sessions  of  the  county,  and  to  perform 
such  order  as  shall  be  made  pursuant  to  the 
Statute.  There  is  a  third  remedy  which  the 
town  may  adopt,  by  an  order  of  filiation  alone, 
without  any  other  security.  (Id.,  sec.  1.) 
This  order  of  filiation  has  no  connection  with 
a  bond  of  indemnity.  Here  the  bond  was  taken 
in  the  first  instance,  and  the  order  made  after- 
wards. In  an  action  upon  this  bond,  the  plaint- 
iffs below  were  bound  to  show  a  damnification 
by  payment  of  the  money  for  which  they  sued. 
A  mere  liability  to  pay  is  not  sufficient.  The 
order  was  the  subject  of  a  distinct  action. 
Wallsworth  v.  Mead,  9  Johns  ,  367.  And  had 
there  been  a  recognizance  to  abide  the  order, 
an  action  of  debt  would  have  lain  against  the 
sureties  in  that.  People  v.  Reylea,  16  Johns., 
155.  But  when  the  plaintiffs  elected  to  sue 
the  bond,  they  were  bound  to  follow  up  its 
terms  by  establishing  actual  damage.  Suppose 
the  defendants  had  pleaded  non  aamnineatus, 
must  not  the  plaintiff  have  replied  damage 
and  shown  how  they  had  been  damnified  ? 
The  order  of  filiation  "had  nothing  to  do  with 
this  suit,  and  was  improperly  admitted.  The 
judgment  must  be  reversed,  and  a  venire  de 
now  issue  from  the  Columbia  C.  P. 

Judgment  reversed. 

Reversed,  8  Cow.,  823. 

Cited  in-7  Cow.,  238 ;  44  Barb..  213. 


THE  PEOPLE  v.  P.  C.  VAN  WYCK. 

District  Attorney — Liability ,  for  Clerk's  Fees — 
Rig/its  to  Compensation. 

A  district  attorney  is  not  liable  f or  clerk's  ft t'8  ac- 
cruing in  the  course  of  suits,  for  flues  and  forfeit- 
ures upon  recognizances,  pursuant  to  the  Act  of 
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Apr.  21, 1818  (sess.  41,  ch.  283.  sec.  7.  Laws  N.  Y.  Vol. 
IV.  p.  307  c),  unless  such  fees  are  in  fact  collected  by 

The  Board  of  Supervisors  are  not  bound  to  allow 
him  a  compensation  for  services,  under  that  section, 
but  only  for  those  which  arise  in  the  course  of  crim- 
inal proceeding,  viz.:  such  as  are  provided  for  dis- 
trict attorneys  in  the  Statute  of  1813, 2  R.  L.,  21,  or  by 
the  Act  (sees.  41  ch.  283,  sec.  9).  which  do  not  extend 
to  suits  upon  recognizances,  &c. 

Citations— 12  Johns..  444 ;  18  Johns.,  122 :  Act,  April 
21,  1818  (4  Laws  N.  Y.,  307  c);  Act  April  9, 1813;  Act, 
April  6,  1810. 

A  SSUMPSIT.  against  the  defendant,  an  at- 
J\.  torney  of  this'court,  for  fees  of  the  clerks 
of  this  court,  upon  the  Statute  1  R.  L.,  243. 
261*1  *The  defendant  pleaded  that  these 
fees,  if  any,  accrued  for  services  done,  and 
materials  and  other  necessary  things  found 
and  provided,  in  certain  suits  at  law,  prose- 
cuted for  and  in  the  name  of  the  plaintiffs,  'to 
recover  certain  fines  and  forfeitures  due  and 
owing  to  them,  in  which  suits  the  defendant 
officiated  as  public  prosecutor,  in  the  capacity 
of  district  attorney  for  the  County  of  N.  Y., 
he  being  at  the  time  district  attorney. 

Another  plea  was  to  the  same  effect,  adding 
that  no  costs  or  moneys  whatever  had  been  re- 
covered and  collected  of  the  defendants. 

Demurrer  to  both  pleas,  and  joinder. 

Mr.  Takott,  Atty-Gen.,  in  support  of  the  de- 
murrer. Before  the  Statute,  1  R.  L.,  243,  sec. 
4,  giving  a  salary  to  the  clerks,  no  doubt  the 
defendant  would  have  been  liable  for  fees  at 
their  suit  individually.  That  Statute  provides 
that  the  clerks  of  this  court  shall  render  an  ac- 
count of  all  fees  without  exception  to  the 
Comptroller,  who  has  it  in  charge  by  the  same 
act  to  see  that  they  are  collected.  The  people 
come  in  as  the  successors  or  assignees  of  the 
clerks.  By  the  Act  of  Apr.  21,  1818,  4  Laws 
N.  Y.,  306,  sess.  41,  ch.  283,  sec.  6,  district 
attorneys  are  thereafter  to  be  paid  all  fees  and 
disbursements  by  the  counties.  The  Supervi- 
sors are  bound  to  allow  for  the  fees  in  ques- 
tion ;  and  if  this  defense  prevail,  the  defend- 
ant succeeds  in  throwing  upon  the  people, 
what  they  have  charged  upon  the  several 
counties. 

At  any  rate,  the  defendant  does  not  go  far 
enough.  He  should  not  only  say  that  the  fees 
arose  in  the  course  of  public  prosecutions,  but 
show,  in  particular,  what  suits  they  were  and 
the  kind  of  services  which  he  called  on  the 
clerks  to  perform.  For  aught  that  appears,  a 
great  variety  of  unnecessary  labor  may  have 
been  demanded  of  the  clerks  under  pretense 
of  these  suits,  for  which  the  defendant  would 
be  liable,  allowing  his  defense  for  those  which 
were  necessarily  performed.  If  he  succeed,  it 
must  be  on  the  ground  that  circuity  of  claim 
is  to  be  avoided ;  that  if  he  is  liable,  yet  he 
may  demand  reimbursement  of  the  plaintiffs, 
262*1  which  *would  be  an  idle  ceremony. 
To  make  out  a  bar  on  this  ground,  he  should 
show  fully  and  clearly  the  specific  services, 
that  the  court  may  see  judicially,  whether 
they  were  proper.  It  does  not  follow,  that 
because  they  were  performed  in  the  course  of 
the  causes,  the  plaintiffs  are  to  allow  them. 

Mr.  Van  Wyck,  in  person,  contra,  said  he 
had  defended  this  suit  upon  the  broad  ground 
that  a  public  prosecutor  is  not  liable  to  the  of- 
ficers of  the  State  for  services  which  he  de- 
mands of  them.  He  is  certainly  not  bound  to 
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advance  money  for  them  out  af  his  own 
pocket.  If  he  is  liable  to  the  clerks  of  the 
Supreme  Court,  he  is  equally  so  to  clerks  of 
counties,  sheriffs  and  constables,  a  thing 
which  was  never  heard  or  thought  of.  All 
these  officers  are  bound  to  work  for  the  people 
without  pay.unless  there  be  an  express  provis- 
ion for  them.  (2  Bac.  Abr.,  Fees,  A,  p.  463.) 
Witnesses  for  the  State  were  allowed  no  fees 
at  the  common  law,  as  is  evident  from  the 
Statute  (sess.  42,  ch.  248,  sec.  7),  providing 
that  the  treasurer  shall  pay  them.  If  we  are 
correct,  in  saying  these  disbursements  cannot 
be  charged,  the  county  are  not  liable  to  pay  ; 
and  although  the  proceeds  of  the  recognizances 
are  given  to  the  counties,  this  works  no  change 
as  to  the  district  attorney's  liability  to  pay 
clerk's  fees  in  the  first  instance  The  suits 
prosecuted  are  still  in  the  name  of  the  people, 
and  for  the  people  ;  and  they  are  the  true 
plaintiffs  in  the  suits.  A  public  agent  is  not 
personally  liable.  Walker  v.  Swartwout,  12 
Johns.,  444  ;  Olney  v.  Wickes,  18  Id.,  122.  If 
unnecessary  services  have  been  done,  the  At- 
torney-General should  have  replied  this  fact. 
Till  this  is  shown,  it  will  be  intended  that  the 
public  prosecutor  has  done  his  duty. 

The  Atty-Gen. ,  in  reply,  said  the  bill  of  costs 
are  usually  made  up  in  these  prosecutions  for 
fines  and  forfeitures,  the  same  as  in  a  civil 
suit.  A  retaining  fee.  other  items  of  service 
by  the  attorney,  and  clerk's  fees,  are  charged 
to  the  defendant,  and  paid  by  him  over  to  the 
district  attorney,  who  has  no  right,  when 
called  on  by  the  clerk,  to  claim  them  as  a  god- 
send to  himself.  The  Cervices  *are  no  |~*263 
longer  done  for  the  people,  but  only  "a  part 
of  the  people.  The  fines  go  to  the  coun- 
ties (sess.  41,  ch.  283,  sec.  7),  who  are  re- 
lators,  merely  using  the  name  of  the  people, 
like  the  relator  upon  a  sheriff's  or  adminis- 
trator's bond,  who  is  allowed  to  sue  in  the  peo- 
ple's name,  but  is  bound  to  pay  costs  as  an  in- 
dividual. Here  it  is  claimed  that  the  people 
have  given  up  all  these  debts  to  the  counties, 
and  yet  are  required  to  pay  for  collecting 
them.  This  should  be  at  the  proper  costs  and 
charges  of  the  assignee  ;  at  least,  the  district 
attorney  should  have  shown  due  diligence  to 
collect  of  the  defendants,  and  that  he  had 
failed. 

WOODWORTH,  J.  By  the  Act  of  Apr.  9, 
.1813,  2  R.  L.,  16,  the  fees  of  the  clerks  of  the 
Supreme  Court,  in  civil  causes,  are  regulated. 
When  the  services  specified  are  performed, 
they  are  entitled  to  compensation.  But  it  by 
no  means  follows  that  when  a  public  officer  is 
required  by  law  to  institute  and  conduct  pro- 
secutions, in  behalf  of  the  people,  and  is 
necessarily  obliged  to  resort  to  the  clerk  to 
seal  the  process,  and  perform  other  services 
incident  to  such  prosecutions,  that  the  claim 
for  compensation  is  against  the  officer.  If 
this  were  the  case,  it  would  seem  to  subvert 
the  known  and  established  rule,  that  where  a 
public  agent  or  officer  acts  ostensibly  within 
the  line  of  his  official  duty,  his  contracts  are 
public,  not  personal.1  Walker  v.  Swartwout, 
12  Johns.,  444 ;  Olney  v.  Wickes,  18  Id.,  122. 

The  fees  of  the  clerk  generally  accrue  from 
services  rendered  for  attorneys  in  the  causes 

1.— See  note  to  Gill  v.  Brown,  12  Johns.,  385, 
Law.  ed. 
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of  individual  suitors.  In  such  cases  the  attor-  [ 
neys  are  liable.  But  in  the  case  before  us,  the 
defendant  was  district  attorney.  By  the  7th 
section  of  the  Act  of  Apr.  21,  1818,  4  Laws, 
N.  Y.  307  e,  it  is  declared  that  fines  and  rec- 
ognizances, which  may  be  imposed  and  for- 1 
feited  in  any  of  the  counties  within  this  State, 
shall  be  collected  by  the  district  attorneys 
thereof,  and  paid  to  the  county  treasurer,  for 
the  use  of  the  county.  This  Act  imposed  a 
duty.  So  far  as  the  personal  service  of  the 
district  attorney  extended,  he  was  bound  to 
perform  it  ;  but  it  never  could  have  been  in- 
tended, nor  does  the  Act  require  a  construction, 
that  he  was  also  bound  to  make  advances  of 
1364*]  his  *own  money  to  the  different  officers 
of  court  and  witnesses,  so  as  to  enable  him  to 
bring  such  causes  to  a  termination.  If  such 
had  been  the  intent,  it  is  reasonable  to  suppose 
that  some  provision  would  have  been  made  for 
the  ultimate  remuneration  of  the  officer  ;  at 
least,  in  cases  where  there  was  a  failure  to  re- 
cover. But,  in  this  respect,  the  law  is  silent. 
The  6th  section  declares  that  the  compensation 
which  is  allowed  by  law  to  district  attorneys 
shall  be  paid  by  the  respective  counties,  and 
that  their  accounts  be  taxed  by  any  officer  au- 
thorized to  tax  costs  in  the  Supreme  Court. 
Here  is  the  only  provision  for  payment  ;  and 
that  has  reference  to  the  fees  allowed  by  the 
Act  of  1813,  for  conducting  public  prosecu- 
tions, and  does  not  include  fees  for  services  in 
•civil  suits.  When,  therefore,  the  Act  speak 
of  compensation  allowed  by  law,  it  necessarily 
means  such  fees  as  the  Act  of  1813  specifies  ; 
for  there  is  no  other  Act  on  the  subject.  The 
9th  section  of  the  Statute  of  Apr.  1,  1818,  does 
not  reach  the  case.  If  the  defendant  had  made 
application  for  compensation  to  the  Supervis- 
ors of  the  county,  they  might  correctly  an- 
swer, the  county  is  entitled  to  the  tines  when 
collected  ;  but  with  the  costs  accrued  we  have 
no  concern  ;  for  the  Act  has  not  required  us 
to  make  any  allowance.  Whether  the  clerk 
would  have  been  justifiable  in  refusing,  till 
paid,  to  file  the  papers  and  affix  the  seal  to 
process,  in  the  causes  commenced  by  the  dis- 
trict attorney,  it  is  not  necessary  to  decide. 
It  is  enough  that,  in  our  opinion,  if  he  ren- 
dered his  services,  the  officer  is  not  bound  for 
pavment. 

The  Act  has  not  provided  in  what  manner 
the  fees  shall  be  paid.  The  claim  for  com- 
pensation must,  as  in  other  cases  not  specific- 
ally provided  for,  be  addressed  to  the  justice 
of  the  Legislature. 

If  the  preceding  view  be  correct,  with  re- 
spect to  the  clerk,  prior  to  the  passing  of  the 
Act  of  Apr.  6,  1810,  I  think  that  subsequent 
to  that  period,  the  argument  against  the  de- 
fendant's liability  becomes  more  conclusive  ; 
for,  by  that  Act,  a  salary  is  allowed  to  the 
clerks,  and  the  amount  of  fees  are  directed  to 
be  paid  to  the  Treasurer  of  the  State. 

If  the  plaintiffs  are  entitled  to  recover,  an 
officer  who  is  directed  to  perform  services  for 
265*^  the  State,  and  in  the  exercise  *of  that 
duty,  is  obliged  to  resort 'to  the  office  of  the 
State  for  the  purpose  of  filing  his  papers  and 
sealing  process,  is  placed  on  the  same  footing 
as  an  attorney  for  private  suitors  ;  and  that, 
too,  although  it  turns  out  that  nothing  can  be 
recovered  against  the  persons  prosecuted. 
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Such  a  principle  would  indeed  place  the  State 
on  advantageous  ground,  and  distinguish  the 
case  from  the  law  applicable  to  principal 
and  agent  ;  but  it  cannot  be  supposed.  When 
an  agent  acts  within  the  scope  of  his  authority, 
and  renders  services  for  his  principal,  he  "is 
entitled  to  be  paid  by  both  for  his  disburse- 
ments and  services.  Suppose  the  principal 
happened  to  be  the  owner  of  the  horse  rode  by 
the  agent,  in  traveling  to  perform  his  agency, 
or  the  owner  and  occupant  of  the  ferry  over 
which  he  crossed,  would  it  be  contended  that 
he  should  pay  his  principal  for  these  aids  ? 
For  what  purpose  could  the  law  sanction  such 
a  claim,  when  it  is  evident  that  if  the  agent 
paid  the  principal  for  such  charges,  he  would 
be  entitled  to  recover  them  back,  as  expenses 
necessarily  incurred  ?  This  would  be  the  case 
between  individuals.  The  present  case  is  dis- 
tinguished in  this,  and  the  State  cannot  be 
prosecuted  ;  yet  the  principle  is  the  same.  If 
the  defendant  had  succeeded  and  recovered 
the  costs,  then  he  would  have  become  liable 
for  these  fees  on  the  ground  of  money  had 
and  received  ;  but  not  otherwise.  One  of  the 
pleas  avers  that  no  costs  or  moneys  have  been 
recovered  or  collected,  which  the  demurrer 
admits.  The  objection  that  due  diligence 
ought  to  have  been  averred  cannot  be  sus- 
tained ;  for,  until  the  contrary  appears,  we  are 
to  presume  that  a  public  officer  has  done  his 
duty. 

I  am  of  opinion  that  the  defendant  is  entitled 
to  judgment. 

SUTHERLAND,  J.,  concurred. 

SAVAGE,  C h.  J.,  having  been  Comptroller, 
in  whose  office  the  fees  in  question  stood 
charged  to  the  defendant,  and  having  also  di- 
rected this  suit  to  be  brought,  gave  no  opinion. 

Judgment  for  the  defendant. 

Cited  in-1  Wend.,  17:  1  Hill.  368;  32  N.  Y.,  476:  14 
Barb.,  56 ;  28  How.  Pr..  24  ;  18  Abb.  Pr.,  11. 


*JACKSON,  ex  dem.  WALSH,  [*266 

v. 
COLDEN. 

Foreclosure — Advertisement  and  Sale,  to  Mort- 
gagee- or  Assignee — Foreclosure,  Complete  with- 
out deed — Mortgagor  or  Assignor  cannot  Olyect 
that  Acknowledgment  was  Taken  without  the 
State — Usury  —  Assignment  of  Mortgage  at 
Discount  of  more  than  Lawful  Interest —  When 
Usurious — Whether  Mortgagor  Entitled  to 
Notice  to  Quit. 

A  foreclosure  under  the  Act  Concerning1  Mort- 
gages (1  R.  L..  312),  by  an  advertisement  and  sale,  is 
complete  without  a  deed  of  conveyance  when1  the 
mortgaged  premises  are  purchased  by  the  mort- 
gagee or  his  assignee. 

It  does  not  lie  with  the  mortgagor  or  assignor  of 
the  mortgage,  to  object  that  the  power  of  sale  was 
not  regularly  acknowledged  and  recorded. 

A  mortgage  created  for  the  purpose  of  being  as- 
signed upon  a  loan  of  money,  and  assigned  accord- 
ingly upon  a  loan  at  discount  of  more  than  7  )*r 
cent.  IB  not  usurious  unless  the  assignee  know,  at 
the  time  of  the  assignment,  of  the  purpose  for  which 
the  mortgage  was  made. 

The  mortgagor,  in  order  to  warrant  ejectment 
against  him,  is  not  entitled  to  notice  to  quit  aft<-r 
foreclosure.  At  any  rate,  the  advertisement  of  salt' 
operates  as  a  sufficient  notice  to  quit. 
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A  commissioner  to  take  the  acknowledgment  of 
deeds,  has  no  power  to  take  the  acknowledgment 
out  of  the  State ;  though, 

Scmble,  he  may  take  the  acknowledgment  in  any 
county  within  the  State,  though  out  of  the  county 
for  which  he  is  appointed. 

Citations— 1  R.  L.,  375,  sees.  7,  8,  9, 10 :  2  Cai.,  61  ;  2 
Johns.  Ch..  611 ;  4  Johns.,  215,  216;  I  Cai.  Cas.  Err., 
17,  18;  3  Johns.,  422;  2  Johns.,  75;  6  Johns.,  272  ;  17 
Johns.,  176,  300 ;  15  Johns.,  44,  355. 

T?  JECTMENT  for  lot  No.  126,  in  Pittstown 
-t-J  patent,  in  the  town  of  Hoosick  and  County 
of  Rensselaer,  tried  at  the  Rensselaer  Circuit, 
Dec.  13,  1822,  before  His  Honor,  the  late  Ch. 
J.  Spencer. 

On  the  trial,  the  plaintiff  introduced  the  fol- 
lowing evidence  :  1.  A  mortgage  of  the 
premises  in  question,  executed  by  John  Van- 
der Speigle  and  Laura,  his  wife,  to  Colden. 
the  defendant,  dated  Jan.  22,  1819,  acknowl- 
edged before  Asher  Armstrong,  a  commis- 
sioner to  take  the  acknowledgment  of  deeds, 
on  the  same  Jan.  22  ;  and  by  Laura,  his  wife, 
on  the  29th  of  the  same  month  ;  and  recorded 
in  the  clerk's  office  of  the  County  of  Rensse- 
laer, the  same  Jan.  29,  to  secure  the  payment 
of  $4,500,  one  half  Mar.  1,  1820,  and  the  other 
half  Mar.  1,  1821,  with  interest  payable  annu- 
ally Mar.  1.  The  commissioner,  who  was 
sworn  as  a  witness,  stated  that  this  acknowl- 
edgment was  taken  at  Bennington.  Vt.  2. 
An  assignment  of  this  mortgage  by  Colden  to 
Walsh,  dated  Feb.  2,  1819,  expressed  to  be  in 
consideration  of  $4,500,  acknowledged  Nov. 
9,  1821.  and  recorded  in  the  clerk's  office  of 
Reusselaer  Co.  Nov.  26,  1821.  By  this  assign- 
ment, Colden  covenanted  to  make  good  to 
Walsh  any  deficiency  of  $4,500,  which  might 
remain  on  a  sale  of  the  premises  by  virtue  of 
the  power  in  the  mortgage.  3.  The  affidavit 
of  Gardiner  Tracy,  stating  that  he  had  adver- 
tised the  mortgaged  premises  in  question  for 
six  months  in  the  newspaper  called  the  Lan- 
singburgh  Gazette  ;  and  the  affidavit  of  Will- 
267*]  iara  Walsh,  stating  that  he  *affixed  a 
copy  of  the  advertisement  on  the  outer  door  of 
the  court-house  in  the  City  of  Troy  Feb. 6, 1821; 
and  also  the  affidavit  of  Jacob  C.  Lansing, 
stating  that  he  acted  as  auctioneer,  and  sold 
the  premises  by  virtue  of  the  mortgage  (and 
that  the  sale  was  a  fair,  open  and  public  sale) 
at  the  place  mentioned  in  the  advertisement, 
Aug.  9,  1821  ;  and  that  the  premises  were  bid 
off  by  Walsh,  the  lessor  of  the  plaintiff,  and 
assignee  of  the  mortgage,  for  $3,000.  These 
affidavits  were  duly  taken  and  recorded  in  the 
clerk's  office  of  the  County  of  Rensselaer, 
Aug.  22,  1821. 

The  plaintiff  then  having  proved  the  de- 
fendant in  possession,  rested. 

The  defendant's  counsel  moved  for  a  non- 
suit, on  the  ground  that  the  foreclosure  was 
imperfect,  as  the  lessor  was  the  purchaser,  and 
could  not  convey  the  premises  under  the  fore- 
closing sale  ;  and  that  no  notice  to  quit  had 
been  shown.  The  judge  ruled  that  though  he 
thought  the  foreclosure  inoperative,  there  be- 
ing no  deed  or  foreclosure  ;  yet  the  plaintiff 
•might  recover  under  the  assignment  without 
showing  a  notice  to  quit,  to  which  opinion  the 
defendant's  counsel  excepted. 

The  defendant  then  introduced  in  evidence, 
1.  A  deed  of  defeasance  executed  bv  Vander 
Speigel  to  Colden,  dated  Jan.  22,  1819,  for  the 
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premises  in  question,  acknowledged  before 
Asher  Armstrong,  a  commissioner,  the  same 
day  it  bore  date,  reciting  that  Colden,  by  his 
indenture  of  that  date,  conveyed  to  Vander 
Speigel,  in  fee,  the  same  premises  ;  that  Van- 
der Speigel  on  the  same  day,  by  bond  and 
mortgage  of  the  same  date,  conveyed  to  the 
defendant  for  the  purpose  of  securing  the  pur- 
chase money  of  the  premises  ;  and  that  it  waa 
the  defendant's  intention  to  assign  the  mort- 
gage; and  declaring  that  if  the  defendant  should 
pay  the  holder  or  assignee  of  the  bond  and 
mortgage  the  money  secured  by  them  according 
to  their  condition,  or  furnish  money  to  Vander 
Speigel  to  do  the  same  ;  then  the  conveyance 
from  the  defendant  to  Vander  Speigel  to  be 
void,  and  the  premises  revest  in  the  defendant, 
&c.  2.  A  deed  in  fee  of  the  premises  in  ques- 
tion *from  the  defendant  to  Vander  [*268- 
Speigel,  dated  Jan.  22,  1819,  with  full  cov- 
enants, duly  acknowledged  before  Asher  Arm- 
strong. 3.  A  bond  of  indemnity  executed  by 
the  defendant  to  Vander  Speigel,  dated  Jan. 
22,  1819,  reciting  the  deed  of  defeasance,  bond 
and  mortgage  ;  and  binding  the  defendant,  ia 
case  a  sale  of  the  premises  should  prove  insuf- 
ficient to  pay  the  amount  of  the  bond  and 
mortgage,  to  save  Vander  Speigel  harmless 
against  the  deficiency. 

The  defendant  then  proved  that  the  mort- 
gage was  sold  by  Colden  to  Walsh  at  a  dis- 
count of  5  per  cent.,  and  that  interest  was  to 
be  calculated  between  them  so  as  to  allow 
Walsh  12  per  cent,  from  that  time  to  the  time 
when  the  mortgage  should  become  due  ;  that 
the  assignment,  bond  and  mortgage  were  to  be 
deposited  with  a  third  person,  and  in  case  the 
defendant  paid  back  the  money  advanced 
upon  the  assignment,  with  interest,  and  $50 
premium,  within  three  months  after  the  ad- 
vance ;  the  mortgage,  &c.,  and  assignment 
were  to  be  delivered  back  and  the  assignment 
canceled.  In  speaking  of  this  transaction 
afterwards.  Walsh  declared  that  this  was  what 
Colden  called  "raising  the  wind." 

Considerable  testimony  was  then  offered  by 
both  parties,  the  defendant  seeking  to  show 
that  the  lessor  of  the  plaintiff  knew  of  the 
above  transaction  between  the  defendant  and 
Vander  Speigel:  and  that  they  were  for  the 
purpose  of  enabling  the  defendant  to  raise 
money  by  loan  upon  the.  assignment  of  the 
mortgage,  and  the  plaintiff  seeking  to  avoid 
any  evidence  of  this  fact.  It  is  not  necessary  to 
state  this  testimony.  Suffice  it  to  say,  the  court, 
as  will  be  seen  by  their  opinion,  did  not  think 
it  established  the  fact  of  the  lessor's  knowledge. 
A  verdict  was  taken  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  court  on  a  case. 
Mr.  D.  Buel,  for  the  plaintiff: 
1.  The  sale  of  the  premises  by  virtue  of  the 
power  in  the  mortgage  was  perfect.  No  deed 
of  foreclosure  "was  necessary.  The  Statute  1 
R.  L.,  375,  sess.  36,  ch.  32,  sec.  10,  sanctions  a 
sale  to  the  mortgagee  or  assignee,  who  cannot 
convey  to  himself.  The  sale  was  not  a  judicial 
act;  but  the  mere  execution  of  a  trust.  The 
*evidence  that  the  trust  is  executed,  [*269 
consists  of  the  various  affidavits  touching  the 
advertisement  and  sale,  which  are  to  be  re- 
corded. (1  R.  L.,  374,  sees.  7.  8.)  For  what 
other  purpose  is  this  required  by  the  Statute  ? 
The  reason  why  a  sheriff's  sale  of  laud  is  in- 
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valid  without  a  written  conveyance  is,  that  the 
omission  is  within  the  mischief  of  the  Statute 
of  Frauds.  Simonds  v.  Catlin,  2  Cai.,  61;  Jack- 
son v.  Catlin,  2  Johns.,  248;  Catlin  v.  Jackson, 
8  Id. ,  520.  He  is  not  bound  even  to  return  the 
execution;  but  here  we  have  the  same  authen- 
ticity as  in  case  of  a  sale  under  the  Act  for  the 
Partition  of  Lands  by  authority  of  the  Su- 
preme Court.  Court  of  C.  P.,  or  Court  of 
Chancery,  in  which  latter  case  no  release  is 
necessary  (1  R.  L.,  510,  sec.  5;  Young  v. 
Cooper,  3  Johns.  Ch.,  295).or  any  other  judicial 
sale.  It  is  equivalent  to  a  strict  foreclosure  in 
equity.  Bergen  v.  Bennet,  1  Cai.  Cas.,  1,  20; 
Jackson  v.  Henry,  10  Johns.,  185,  195.  I  do 
not  mean  a  foreclosure  by  sale,  which  is  a 
modern  practice  in  the  Court  of  Chancery; 
but  the  English  foreclosure,  whereby  the  title 
vests  in  the  mortgagee  or  assignee  by  act  and 
operation  of  law.  In  this  case  a  deed  is  never 
executed.  The  object  and  effect  is  merely  to 
shut  out  all  parties  in  interest  from  the  right  of 
coming  to  redeem.  All  the  proceedings  are, 
by  statute,  made  matter  of  record;  and  become 
evidence  of  a  nature  as  high  and  conclusive  as 
the  recorded  decree  of  a  court  of  equity.  The 
10th  section  of  the  Statute  of  Mortgages,  1  R 
L.,  375,  was  passed  long  after  the  general  Stat- 
ute Relative  to  Sales  under  the  special  power 
{vide  1  K.  &  R.,  482,  sec.  5,  6;  sess.  31,  ch. 
156,  sec.  5),  but  not  a  word  is  said  of  a  written 
conveyance.  True  the  6th  section  supposes  a 
conveyance,  but  it  is  evident,  on  comparing 
this  with  the  10th,  that  none  is  deemed  neces- 
sary when  the  purchase  is  by  the  mortgagee 
or  assignee.  One  reason  for  requiring  a  deed 
upon  a  sheriff's  sale,  doubtless,  was  that  with- 
out it  the  Registry  Acts  might  be  evaded  in 
recording  counties.  This  evil  cannot  exist 
where  all  the  proceedings  are  recorded  in  the 
proper  office.  Besides,  here  is  the  writing 
made  necessary  by  the  Statute  of  Frauds.  The 
assignee  took  all  the  interest  of  the  mortgagee. 
This  was  made  a  matter  of  record,  as  well  as 
the  mortgage;  and,  by  pursuing  the  record,  the 
purchaser  finds  that  all  outstanding  equity  is 
extinguished. 

2.  The  commissioner  to  take  acknowledg- 
ments and  proof,  &c..  has  all  the  power  given 
by  a  former  Statute  (1  R.  L.,  369)  to  a  judge 
27O*J  *of  the  Supreme  Court  or  Court  of  C. 
P.  (sess.  41,  ch.  55.)  In  neither  Statute  is  the 
officer  limited  in  the  execution  of  his  functions 
to  any  particular  place.  His  jurisdiction  is  not 
territorial,  so  far  as  the  mere  acknowledgment 
is  concerned.  Jackson  v.  Humphrey,  1  Johns., 
498,  which  will,  doubtless,  be  relied  on  against 
us,  related  to  the  proof  of  the  deed,  and  in- 
volved the  question  whether  an  oath  could  be 
administered  out  of  the  State— an  act  local  in 
its  nature,  according  to  the  doctrines  of  the 
criminal  law,  which  considers  a  venue  within 
the  State  essential,  and  to  be  made  out  in 
proof,  should  an  indictment  for  perjury  be- 
come necessary.  In  that  case,  Emmott,  coun- 
sel, who  argued  against  the  act  of  the  judge, 
conceded  that  had  his  act  been  the  mere  taking 
an  acknowledgment,  it  would  have  been  valid, 
though  without  the  State.  Suppose  the  com- 
missioner to  have  stood  on  the  N.  Y.  side,  and 
the  cognizors  on  the  Vt.  side  of  the  State  line 
during  the  acknowledgment,  would  not  the  ob- 
jection be  deemed  rediculous  ? 
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3.  But  the  acknowledgment  is  not  a  neces- 
sary part  of  the  mortgage,  except  so  far  as  the 
feme  covert  was  concerned.  It  is  only  necessary 
to  warrant  the  recording;  and  the  plaintiff  is, 
therefore,  entitled  to  recover  under  the  assign- 
ment.     Jackson  v.    Chase,  2  Johns.,   84,  87; 
Wearer  v.  Belcher,  3  East,  449;  Berry  v.  Mul. 

Ins.  Co.,  2  Johns.  Ch.,  611;  Jackson  v.  Dubois, 
4  Johns.,  216.  The  legal  estate  passed  to  the 
assignee,  and  he  may  maintain  ejectment. 
Smartle  v.  Williams,  1  Salk.,  245. 

4.  Notice  to  quit  was  unnecessary.     The  re- 
lation of  the  parties  was  that  of  assignor  and 
assignee,  not    mortgagor   and   mortgagee,  to 
which  last  alone  the  doctrine  of  notice  to  quit 
applies,    where    a  mortgage  is  in    question. 
Jackson  v.  Laughhead,  2  Johns.,  75;  Jackson  v. 
Chase,  Id.,  84;  Jackson  v.   Fuller,  4  Id.,  215; 
Jackson  v.  Wheeler,  6  Id.,  272.     There  must  be 
either  a  tenancy,  or  quasi  such,  to  require  no- 
tice; and  even  then  a  disclaimer  forfeits  the 
right.     Jackson  v.  Deyo,  3  Id.,  422.     Golden 
holds  adversely.      In  this  character,   no  one 
can  demand  notice;  no  presumption  can  arise 
that  he  is  in  by  consent  of  the  lessor  of  the 
plaintiff,  which  is  the  notion  upon  which  no- 
tice is  required  to  a  mortgagor. 

5.  Here  was  no  communication  for  the  loan, 
when  the  mortgage  was  created;  and  selling  it 
at  a  discount  was  not  usurious,  unless  accom- 
panied with  an  usurious  intent.     There  must 
be  a  design  to  evade  the  Statute  of  Usury. 
Wycoff  v.   Longhead,^  Dall.,  92;  Munn  v.  The 
Com.  Co.,  15  Johns.,  44;  Bush  v.  Livingston ,  2 
Cai   Cas.,  66.     The  case  does  not  come  within 
Munn  v.    The    Commission   Co.,    *15    [*271 
Johns.,  44,  and  Powell  v.  Waters,  17  Id.,  176. 
Those  cases  go  on  the  ground  that  the  lender 
knew  the  purpose  for  which  the  paper  was 
created.     This  will  be  obvious  by  recurring  to 
the  authorities  (Jones  v.  Hake,  2  Johns.  Cas. , 
90;    Wilkie  v.  Roosevelt,  3  Id.,  66;  Id  ,  206,  S. 
C.)  upon  which  the  latter  cases  are  founded, 
in  all  of  which  knowledge  appears.     Suppose 
the  broker  of  negotiable  paper  made  to  pro- 
cure a  loan,  tell  the  lender  upon  discount  that 
the  paper  is  valid;  would  he  be  allowed  to 
gainsay  this?     Knowledge  is  always  of  the 
essence  of  usury.  Barclay  v.  Walinsley,  4  East, 
55;  Floyerv.  Edwards,  Cowp. ,  112  to  116;  Neo- 
ison  v.     WJiittey,   Cro.    Car.,  501;  Buckley  v. 
GuUdbank,  Cro.   Jac.,  678;  Bush  v.   Bucking- 
ham, 2  Vent.,  83;  Livingston  v.  Bird,  1  Root, 
303;  Ord.  on  Usury,  59  to  62. 

At  any  rate,  the  court  have  never  gone  so 
far  as  to  say  that  a  mortgage  and  bond  created 
to  raise  money,  and  sold  at  a  discount,  even 
with  knowledge,  shall,  for  that  reason,  be 
holden  usurious  and  void. 

But,  if  void  for  usury,  the  transaction  was 
only  so  as  between  the  original  parties,  and 
the  defendant  cannot  lie  still,  suffer  a  foreclos- 
ure and  then  avail  himself  of  the  usury  in  this 
manner.  Jackwn  v.  Henry.  10  Johns. ,  185. 

Mr.  J.  V.  Henry,  same  side,  as  to  the  point 
of  usury,  cited  Puller's  case,  4  Leon..  208; 
Murray  v.  Harding.  3  Wils. ,  394;  I  A  Grange 
v.  Hamilton,  4  T.  R.,  613  and  615,  and  Ord.  on 
Usury,  74,  75,  76,  and  the  cases  there  cited. 

Mexsrs.  L.  Mitchell  and  A.  Van  Vechttn,  for 
the  defendant : 

1.  The  foreclosure  was  inoperative  and  void. 
Only  one  practice  has  obtained  in  relation  to 
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this  summary  mode  of  foreclosing  upon  the 
power  contained  in  the  mortgage.  A  deed  of 
conveyance  is,  and  always  must  be,  executed 
through  a  third  person,  where  the  mortgagee 
or  assignee  becomes  the  purchaser.  The  6th 
section  contemplates  a  conveyance,  and  the 
10th  was  merely  to  remove  a  doubt  whether 
the  mortgagee,  &c.,  being  a  trustee,  could  pur- 
chase for  his  own  benefit.  It  was  not  intended 
to  alter  the  forms  of  doing  the  business.  One 
acting  under  a  power  must  give  the  same  title, 
and  convey  in  the  same  form  as  his  principal. 
A  mortgagee  does  not  convey  in  his  own  right. 
The  title  is  not  in  him,  but  the  mortgagor, 
from  whom  the  power  is  derived.  One  can- 
not give  a  deed  to  himself;  but  the  same  form 
should  be  pursued  as  in  Jackson  v.  Henry,  10 
Johns.,  185-187. 

272*]  *2.  The  power  was  never  properly 
acknowledged.  Of  course,  it  was  never  prop- 
erly recorded;  a  ceremony  made  essential  by 
the  Statute,  1  R.  L.,  374,  sec.  6,  to  the  valid- 
ity of  the  sale.  The  power  of  the  officer  is 
confined  to  his  own  State.  Commissioners  are 
mere  county  officers.  The  case  of  Jackson  v. 
Humphrey,  1  Johns.,  498,  is  conclusive,  and 
cannot  be  distinguished.  The  commissioner 
wants  the  power;  and  it  is  the  same  thing 
whether  the  object  be  proof  or  acknowledg- 
ment. The  purposes  of  the  Act  are  the  same 
in  each  case — to  give  effect  to  the  deed.  The 
extreme  case  put  on  the  other  side  of  the  com- 
missioner and  cognizor  on  different  sides  of  the 
state  line,  will  not  help  the  matter.  When  a 
state  officer  is  out  of  his  territorial  limits,  he 
ceases  quoad  any  act  done  there  to  be  a  state 
officer. 

3.  Notice  to  quit  should  have  been  given. 
No  matter  what  the  form  of  doing  this  busi- 
ness, the  court  cannot  but  see  that  Golden  was 
the  real  mortgagor.     The  ceremonies  which 
passed  between  him  and  Vander  Speigel  were 
mere  form.    Colden  was  the  owner  of  the  land 
throughout.  The  title  never  passed  from  him. 
Allow  him  as  to  Vander  Speigel,  to  be  a  mort- 
gagee in  possession,  the  assignment  to  Walsh 
was,  at  most,  a  mortgage,  and  established  the 
relation  of  mortgagor  and  mortgagee  between 
Colden  and  him.  It  was  a  sub -mortgage  ;  and 
a  notice  to  quit  was  equally  necessary,  as  if  it 
had  been  a  principal  one.  The  agreement  that 
the  money  should  be  repaid  within  a  certain 
time,  and  the  assignment  canceled  was  plainly 
made  out  in  proof.     Clearly,  Colden's  interest 
might  have  been  sold  on  execution.     Indeed, 
no  interest  whatever  passed  to  Vander  Speigel. 
Being  at  first  a  mortgage,  it  always  continued 
so.     1  Pow.  on  Mort.,  146,  152, 157  ;  Mellor  v. 
Lees,  2  Atk. ,  495  ;  Howard  v.  Harris,  1  Vern. , 
33;  S.  G.,Id.,  190. 

4.  The  assignment  was  void  for  usury.  Here 
was  a  loan  of  money,  upon  an  assignment  by 
way  of  mortgage,  to  become  void  on  repay- 
ment of  an  extravagant  per  centage,  and  $50 
premium.     The  transaction  with  Vander  Spei- 
gel was  a  cover  for  usury.     The  assignment 
was  to  lie  three  months  as  a  mere  escrow,  to 
await  the  repayment.     Walsh  was  secured  at 
all  events  for  his  money  by  Colden's  personal 
covenant  for  the  deficiency.     The  court  will 
look  at  the  real  substance  and  nature  of  the 
273*]  transaction.  Walsh  and  *Colden  stood 
in  the  relation  of  lender  and  borrower.     No 
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doubt  here  was  a  loan  at  an  illegal  per  cent. 
the  very  definition  of  usury.  The  court  will 
not  suffer  it  to  be  disguised  by  the  shape  in 
which  the  business  was  done.  Knowledge  in 
Walsh  was  not  necessary  to  make  the  assign- 
ment void.  This  was  not  deemed  necessary  in  the 
cases  cited  on  the  other  side.  It  is  enough  that 
the  instrument  is  to  derive  its  existence  from  the 
usurious  act ;  and  the  case  is  the  same  in  prin- 
ciple, whether  it  be  a  mortgage,  a  note,  or  bill 
of  exchange.  Knowledge  or  a  corrupt  agree- 
ment i§  necessary  to  be  shown,  only  where 
the  offender  is  prosecuted  as  a  criminal.  Dun- 
ham v.  Dey,  13  Johns.,  44. 

The  recorded  affidavits  of  sale  are  said  to 
be  sufficient  evidence  even  to  satisfy  the  Stat- 
ute of  Frauds.  But  they  are  no  more  than 
pnma  facie  evidence  of  sale  ;  none  at  all  of  the 
conveyance.  For  aught  that  appears  from 
these,  the  consideration  money  may  never 
have  been  paid.  The  premises  may  be  set  up 
and  sold  again  for  want  of  payment.  It  is  a 
deed  of  conveyance  only  which  can  safely  be 
received  as  the  final  execution  .of  the  power. 
All  the  facts  proved  by  the  affidavits  are  revoc 
able  in  their  very  nature.  The  rule  is  uni- 
versal that  a  freehold  cannot  pass  short  of  a 
writing  under  seal.  The  analogy  to  a  case  of 
strict  foreclosure  does  not  hold.  There  the 
right  of  redemption  is  cut  off  by  a  decree.  If 
this  be  so  as  to  the  mortgagee  upon  a  statute 
sale,  why  not  the  same  as  to  any  other  purchas- 
er, to  whom  a  deed  has  always  been  holden  nec- 
essary. 

Mr.  J.  V.  Henry,  in  reply.  The  court  will 
not  extend  the  case  of  Jackson  v  Humphrey, 
1  Johns.,  498.  Were  the  office  of  commis- 
sioner judicial,  it  would  be  proper  to  confine 
him  to  the  territory  for  which  he  is  appointed. 
But  it  is  merely  ministerial,  at  least  in  taking 
acknowledgments.  Suppose  a  commissioner 
of  one  county  should  take  an  acknowledgment 
in  another  ;  is  there  a  doubt  that  it  would  be 
valid  ?  The  Statute  recognizes  the  taking  ac- 
knowledgments and  proofs,  in  foreign  coun- 
tries, by  a  judge  of  another  State  or  the  U.  S  ; 
evidently  regarding  this  power  as  personal, 
not  territoriaL  The  Legislature  never  contem- 
plated confining  the  proof  or  acknowledgment 
to  state  boundaries,  *with  the  view  to  [*274r 
prosecution,  for  a  crime  which  might  be  com- 
mitted in  acknowledging  or  proving  a  deed. 

But  the  mortgage  was  good  on  its  face.  So 
was  the  acknowledgment.  Is  it  to  be  tolerated 
that  Colden,  the  party  who  imposed  them  upon 
Walsh,  shall  now  be  permitted  to  gainsay 
them  ?  Beside,  the  registry  of  the  power  is 
not  necessary  to  the  validity  of  the  sale  as  be- 
tween the  parties.  Bergen  v.  Bennel.  1  Cai. 
Cas.,  17. 

Must  the  mortgagee,  then,  stand  by,  and  see 
the  premises  sacrificed  upon  the  bid  of  another. 
Such  is  the  effect  of  the  doctrine  contended 
for.  Cases  may  exist,  in  which  the  bidding 
cannot  be  properly  confined  to  another.  To 
avoid  this  evil,  the  Legislature  have  empow- 
ered him  to  purchase,  to  avoid  the  effect  of 
Hamilton  and  Tompkins'  reasoning  in  Bergen 
v.  Bennet,  Id.,  10,  11.  Had  it  not  been  for 
this  statute  provision,  the  complete  loss  of  the 
property  to  the  mortgagee  might  be  the  con- 
sequence ;  and  the  argument  that  he  cannot 
deed  to  himself,  is  conclusive  that  no  convey  - 
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ance  is  necessary.  The  Statute  would  not  sanc- 
tion a  nugatory  thing.  It  intended  that  the 
purchase  should,  in  itself,  without  deed,  oper- 
ate as  an  extinguishment  of  the  equity  of  re- 
demption, except  as  to  creditors  by  judgment 
or  decree,  whose  rights  are  expressly  saved. 
The  sale  and  conveyance  are  treated  by  the 
statute  as  distinct  things.  Suppose,  after  the 
sale,  Vander  Speigel  had  filed  his  bill  to  re- 
deem, and  these  proceedings  had  been  pleaded 
in  bar  ;  would  they  not  be  considered  a  com- 
plete bar  in  equit^  ?  The  mortgagee  already 
has  the  legal  estate  after  forfeiture.  The  Stat- 
ute gives  the  form  of  cutting  off  the  equitable 
one  by  anextrajudicialsale.  Foreclosure,  both 
in  equity  and  at  law,  is  considered  in  this 
light.  In  neither  case  is  a  deed  necessary. 

"If  the  foreclosure  was  complete,  what  be- 
comes of  the  defense  of  usury  ?  It  must  have 
been  pleaded  to  a  bill  for  foreclosure  ;  and  at 
law,  it  must  be  shown  by  bill  before  the  sale 
is  made,  provided  the  purchase  be  bona  fide. 

Notice  to  quit  is  out  of  the  question,  for  the 
assignment  was  absolute  on  its  face.  No  in- 
terest whatever  was  left  in  Golden.  It  was,  at 
most,  an  equitable  mortgage,  in  virtue  of  the 
parol  agreement  to  cancel  on  repayment.  To 
this,  the  doctrine  to  quit  has  no  application. 
275*]  In  truth,  it  *is  neither  a  mortgage  at 
law  or  in  equity,  but  a  mere  contract  of  pur- 
chase and  repurchase.  If,  however,  a  notice 
was  necessary,  the  advertisement  in  the  news- 
paper was  a  sufficient  notice  within  the  rule. 
Jackson  v.  Lamson,  17,  Johns.,  300. 

There  is  no  similarity  between  the  case  of  a 
promissory  note,  created  for  the  purpose  of 
discount,  and  this  mortgage.  In  the  former 
case,  the  note  had  no  legal  existence,  and  can- 
not be  enforced  at  law  or  in  equity,  till  it  takes 
effect  by  the  discount  itself.  Its  legal  existence 
depends  on  the  discount  being  a  fair  one. 
Here  the  mortgage  was  complete  and  available 
at  law,  independent  of  the  discount.  But  if, 
as  contended,  the  whole  between  Golden  and 
Vander  Speigel  was  mere  ceremony  and  goes 
for  nothing,  and  the  sale  be  considered  abso- 
lute, the  objection  is  put  down  by  another 
view.  It  was  the  same  as  selling  the  land  it- 
self at  an  undervalue.  This  is  not  usury.  If 
the  mortgage  was  valid  in  its  inception,  all  the 
cases  agree,  that  subsequent  usury  will  not  viti- 
ate it. 

SUTHERLAND,  J.  The  plaintiff  claims  title 
to  the  premises  in  question,  under  a  mortgage 
given  by  John  Vander  Speigel  to  the  defend- 
ant, bearing  date  Jan.  22,  1819,  which  was  as- 
signed by  the  defendant  to  the  lessor  of  the 
plaintiff.  Feb.  2d,  in  the  same  year. 

The  mortgage  was  foreclosed  under  the  stat- 
ute, and  the  premises  sold  Aug.  9,  1821,  to  the 
lessor  of  the  plaintiff,  he  being  the  highest 
bidder;  and  this  action  is  brought  to  recover  the 
possession  of  the  mortgage  premises  thus  sold. 

The  plaintiff's  title  is  resisted  on  several 
grounds  :  1.  It  is  contended  that  the  fore 
closure  was  void  ;  first,  because  it  was  not,  and 
could  not  be  consummated  by  a  deed  ;  the 
owner  of  the  mortgage,  in  whose  name  the 
deed  must  be  given,  having  himself  become 
the  purchaser.  Secondly,  because  the  acknowl- 
edgment of  the  mortgage  was  taken  out  of  the 
State,  by  a  commissioner  of  the  State,  and  the 
power  to  sell,  therefore,  was  not  properly  re- 
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corded.  2.  It  is  contended  that  the  contract 
under  which  the  assignment  to  the  lessor  took 
place  was  usurious  ;  that  he  cannot,  therefore, 
recover  *under  the  assignment,  if  the  [*276 
foreclosure  should  be  held  void  and  inopera- 
tive ;  and  3.  That  the  defendant  was  entitled 
to  notice  to  quit. 

lam  inclined  to  the  opinion  that  the  lessor 
of  the  plaintiff  acquired  a  valid  and  legal  title 
under  the  foreclosure,  although  no  deed  was 
executed  upon  the  sale.  The  Statute  1  R.  L., 
375,  sec.  10,  provides  that  no  title  to  mortgaged 
premises,  derived  from  any  sale,  made  in  vir- 
tue of  a  special  power  for  that  purpose  con- 
tained in  the  mortgage,  shall  be  questioned, 
impeached  or  defeated,  either  at  law  or  in 
equity,  by  reason  that  the  mortgaged  premises 
were  purchased  in  by  the  mortgagee  or  his  or 
her  assignee,  or  by  his,  her  or  their  legal  rep- 
resentatives, or  for  his,  her  or  their  benefit  or 
account ;  provided  that  the  sale  was,  in  every 
other  respect,  regular,  fair  and  with  good  faith. 
Here  is  an  implied  statute  authority  to  the 
mortgagee,  or  his  assignee,  to  become  a  pur- 
chaser, not  only  by  his  agent,  but  in  his  own 
person.  The  Legislature  must  have  been  aware 
that  the  owner  of  the  mortgage  is  the  person 
who  makes  the  sale  :  and  in  whose  name  the 
conveyance  to  the  purchaser  must  be  given  ; 
and  when  they  authorized  the  mortgagee,  or 
his  assignee,  to  become  a  purchaser,  they  must 
have  contemplated  a  sale  without  a  deed,  as 
none  in  such  cases  can  be  given. 

The  other  provisions  of  the  Act  are  adapted 
to  meet  a  contingency  like  this,  and  to  guard 
against  the  objection  on  general  principles,  as 
well  as  those  which  grow  out  of  the  Statute  of 
Frauds,  to  a  foreclosure  without  deed. 

The  7th,  8th  and  9th  sections  of  the  Act  pro- 
vide for  perpetuating  the  evidence  of  the  regu- 
larity of  the  sale.  The  affidavit  of  the  printer 
who  published  the  advertisement,  and  of  the 
person  who  put  it  on  the  door  of  the  court- 
house, and  also  of  the  person  who  acted  as 
auctioneer  at  the  sale,  stating  the  circumstances 
of  the  sale,  after  having  been  duly  acknowl- 
edged and  certified,  may  be  recorded  at  full 
length  in  the  book  of  mortgages,  in  the  clerk's 
office  of  the  county  where  the  lands  lie  ;  and 
the  record  of  either  of  the  affidavits  is  made, 
prima facie,,  evidence  of  the  facts  set  forth  in  it,* 

The  affidavit  of  the  auctioneer  generally,  and 
I  believe  universally,  has  a  copy  of  the  adver- 
tisement of  sale  attached  *to  it  ;  and  [*277 
states  that  the  sale  was  fair  and  public  ;  and 
made  at  the  time  and  place  mentioned  in  the 
advertisement ;  to  whom  the  premises  were 
struck  off.  and  for  what  sum. 

Although  the  Statute  is  not  imperative  that 
these  affidavits  shall  be  recorded,  yet  the  obvi- 
ous importance  to  the  purchaser,  of  putting 
the  evidence  which  they  contain  beyond  the 
reach  of  casualt}',  has  rendered  the  practice  of 
recording  them  universal.  In  this  case,  they 
were  actually  recorded  within  a  fortnight  after 
the  sale  ;  and  the  affidavit  of  the  auctioneer, 
by  reference  to  the  advertisement  attached  to 
it,  contains  a  particular  description  of  the 
premises  sold,  the  time  and  place  at  which  the 
sale  took  place  ;  and  states  that  the  promises 
were  struck  off  to  William  Walsh,  the  lessor 
of  the  plaintiff,  who  was  the  highest  bidder, 
for  $3,000. 
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This  is  clearly  a  sufficient  note,  or  memo- 
randum in  writing,  to  take  the  case  out  of  the 
Statute  of  Frauds  ;  and  obviously  distinguishes 
it  from  that  of  Simonds  v.  Catlin,  2  Cai.,  61. 
The  point  there  decided  was,  that  sheriffs' 
sales  upon  executions  were  within  the  Statute 
of  Frauds  ;  and  would  not  pass  an  estate  with- 
out a  deed  or  note  in  writing,  signed  by  the 
sheriff ;  and  that  the  return  of  the  sheriff,  in 
that  case,  upon  the  execution,  was  not  a  suffi- 
cient deed  or  n«te  in  writing  within  the  Act;  be- 
cause it  did  not  contain  the  requisite  certainty. 
Kent,  Ch.  J.,  who  delivered  the  opinion  of  the 
court,  says  :  "  It  does  not  appear  what  estate 
was  sold,  whether  an  estate  for  years,  for  life, 
or  in  fee,  nor  is  there  any  certainty  as  to  the 
thing  sold.  It  was  stated  to  be  all  that  farm 
or  tract  of  land  in  Pompey,  in  the  tenure  and 
occupation  of  the  defendant ;  but  there  was  no 
estimation  of  the  quantity  of  land  sold,  nor  in 
what  part  of  the  town  it  lays,  or  how  marked 
or  bounded  ;"  and  he  says,  "in  all  cases  of 
sheriffs'  sales,  the  thing  sold  must  be  specified 
with  so  much  precision,  as  that,  from  the  de- 
scription, it  can  be  reduced  to  a  certainty." 
The  affidavit  of  the  auctioneer  does  contain  all 
the  particulars  in  which  the  return  of  the  sher- 
iff was  here  held  to  be  defective  ;  and  clearly, 
in  my  judgment,  removes  the  objection  grow- 
ing out  of  the  Statute  of  Frauds. 
278*]  *If  the  Statute,  then,  by  authorizing 
the  mortgagee,  or  his  assignee,  to  become  the 
purchaser  at  the  mortgage  sale,  has  impliedly 
dispensed  with  the  necessity  of  a  deed  to  pass 
the  estate  in  such  a  case,  since  none  can  be 
given  ;  and  if  there  is  a  sufficient  note  in  writ- 
ing to  take  the  case  out  of  the  Statute  of  Frauds, 
then  the  equity  of  redemption  of  the  mort- 
gagor was  regularly  foreclosed  ;  and  the  whole 
estate  vested  in  the  lessor  of  the  plaintiff  by  the 
mortgage  sale. 

Whether  the  acknowledgment  was  void  or 
not,  on  account  of  its  having  been  taken  in  Vt., 
by  a  commissioner  of  this  State,  it  is  not  ma- 
terial to  decide  ;  though  I  incline  to  the  opin- 
ion that  it  would  have  been  void,  between 
different  parties.  But  it  does  not  lie  in  the 
mouth  either  of  Golden  or  Vander  Speigel, after 
having  procured  the  acknowledgment  to  be 
thus  taken,  and  the  mortgage,  with  the  power 
of  sale  to  be  recorded,  to  question  the  author- 
ity of  the  commissioner.  They  have  affirmed 
his  authority  ;  and  shall  not  be  permitted  now 
to  question  it  as  against  a  bonafide  purchaser 
under  the  power.  But  the  acknowledgment 
and  registry  of  the  mortgage  are  not  necessary 
to  its  validity,  as  between  the  original  parties  ; 
nor  would  an  entire  omission  to  record  the 
power,  affect  the  sale  as  between  them.  Berry 
v.  Mut.  Ins.  Co.,  2  Johns.  Ch.,  611  ;  Jackson 
v.  Dubois,  4  Johns.,  216.  Mr.  Justice  Kent,  in 
Bergen  v.  Bennet,  1  Cai.  Gas.,  17,  18,  says,  the 
only  use  in  recording  the  power  is  for  the  ben- 
efit of  the  purchaser  ;  and  it  does  not  lie  with 
the  mortgagor  to  object  to  the  validity  of  the 
sale,  by  reason  of  that  omission. 

The  mortgage  having  been,  therefore,  regu- 
larly foreclosed,  and  the  lessor  of  the  plaintiff 
become  the  purchaser,  neither  the  question  of 
usury  nor  the  necessity  of  notice  can  arise. 
The  lessor's  title  is  derived  from  the  mortgage, 
in  which  there  is  no  pretense  of  there  having 
been  usury  ;  and  not  under  the  assignment,  in 
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which  the  usury  is  alleged  to  have  taken  place. 

The  mortgagor  in  possession  has  never,  I  be- 
lieve, been  held  to  be  entitled  to  a  notice  to 
quit  from  the  purchaser  under  the  foreclosure 
of  the  mortgage.  There  is  no  privity,  nor  any- 
thing like  the  relation  of  landlord  and  tenant, 
subsisting  *between  them  (3  Johns.,  [*279 
422;  2  Johns.,  75,  84;  4  Johns.,  21 5;  6  Johns., 
272) ;  but  if  there  was,  the  case  of  Jackson,  ex 
dem.  Bennet,  v.  Lamsen,  17  Johns.,  300,  has  set- 
tled that  the  notice  of  sale  under  the  power  is 
equivalent  to  six  months  notice  to  quit. 

It  was  urged  on  the  argument  that  this  was 
not  an  operative  mortgage,  as  between  Vander 
Speigel  and  Golden  ;  that  it  was  made  for  the 
purpose  of  enabling  Colden  to  raise  money, 
and  falls  within  the  principle  established  by 
this  court  in  Mu  nn  v.  Commission  Cb.,  15  Johns. , 
44 ;  Bennett  v.  Smith,  15  Johns.,  355,  and 
Powell  v.  Waters,  17  Johns.,  176,  that  if  a  bill 
or  note  be  made  for  the  purpose  of  raising 
money  upon  it ;  and  it  is  discounted  at  a  higher 
premium  than  the  legal  rate  of  interest ;  and 
when  none  of  the  parties  whose  names  are  on 
it,  can,  as  between  themselves,  maintain  a  suit 
on  the  instrument  when  it  becomes  mature, 
provided  it  had  not  been  discounted,  that  then 
such  discounting  would  be  usurious,  and  the 
instrument  void.  Admitting  that  this  principle 
may  be  applicable  to  specialties,  as  well  as  to 
negotiable  paper,  it  must  be  with  the  qualifi- 
cation that  the  person  purchasing  knew  that 
the  specialty  was  not  operative,  being  made  for 
the  purpose  of  raising  money.  The  evidence 
in  this  case  does  not  establish  the  fact  that 
Walsh  knew  of  the  circumstances  attending 
the  creation  of  the  bond  and  mortgage  when 
he  became  the  purchaser  of  it. 

His  application  to  Vander  Speigel  to  know  if 
hejhad  any  objection  to  his  purchasing  the  bond 
and  mortgage  ;  and  Vander  Speigel's  reply  that 
he  would  as  soon  pay  him  as  Colden,  or  any 
other  person,  afford  satisfactory  evidence  that 
he  at  that  time  believed  the  bond  and  mortgage 
to  be  fair  and  valid  ;  and  there  is  nothing  in 
the  case  to  show  that  he  learned  the  real  nature 
of  the  transaction,  before  he  completed  the 
purchase,  or  until  the  winter  of  1821. 

This  view  of  the  case  renders  it  unnecessary 
to  consider  whether  the  assignment  of  the 
mortgage  to  Walsh  was  usurious  or  not. 

WOODWORTII,  J.,  concurred. 

*SAVAOE,  Ch.  J.,  doubted  upon  the  [*28O 
question  of  usury  ;  but  as  to  the  other  points 
he  remarked  as  follows  : 

1.  By  the  Act  Concerning  Deeds  (1  R.  L., 
369),  and  the  Act  Authorizing  Commissioners 
to  be  Appointed  to  take  the  Proof  and  Ac- 
knowledgment of  Deeds,  passed  Mar.  24, 1818, 
sess.  41,  ch.  55,  it  seems  to  have  been  the  pol- 
icy of  the  Legislature  to  provide  officers  au- 
thorized to  take  the  proof  or  acknowledgment 
of  deeds  in  all  places  where  they  could  pos- 
sibly be  necessary.  But  it  does  not  necessarily 
follow  that  they  are  confined  to  their  territo- 
rial limits.  The  judges  of  the  Supreme  Court 
of  the  U.  S.  have,  of  course,  jurisdiction 
throughout  the  U.  S.  ;  and  the  judges  of  the 
superior  courts  of  the  several  States,  within 
their  States.  There  is  nothing  prohibiting 
those  officers  from  acting  within  the  limits  of 
this  State  or  of  any  other  State.  The  trust, 
as  to  them,  seems  to  be  a  personal  one,  arising 
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from  that  weight  of  character  supposed  to  be 
connected  with  the  offices  they  respectively 
hold.  The  Commissioners,  by  the  Act  of  1818, 
have  the  same  powers  which  a  master  in  chan- 
cery or  a  judge  of  the  C.  P.  previously  had. 
Their  jurisdiction,  nodoubt,  extended  through- 
out the  State  ;  and  but  for  the  case  of  Jackson 
v.  Humphrey,  1  Johns.,  498,  I  should  have 
contended  that  their  authority  was  not  lim- 
ited by  territory.  It  was  there  decided  that  a 
judge  could  not  take  proof  in  Canada,  because 
he  could  not  administer  an  oath  out  of  the 
State,  nor  could  the  witness  be  convicted  of 
perjury.  These  objections  would  lie  equally 
well  to  an  act  by  any  other  officer  out  of  the 
State.  We  certainly  could  not  convict  a  wit- 
ness in  this  State  who  had  sworn  falsely  in 
Vt.,  before  the  Ch.  J.  of  that  State  ;  and  if  he 
should  be  indicted  in  that  State  for  perjury 
thus  committed,  might  it  not  be  well  urged 
that  he  had  not  offended  against  the  laws  of 
that  State?  And  that  the'Ch.  J.,  in  admin- 
istering an  oath  to  him  acted  extrajudicially, 
and  without  authority  under  the  laws  of  that 
State  ?  There  is,  however,  one  argument  to 
be  drawn  from  the  Act  of  1818,  in  favor  of 
confining  the  officers  named  in  the  Act  to  their 
several  appropriate  jurisdictions.  The  com- 
missioners first  received  their  authority  from 
the  Act  of  Mar.  24,  1818,  the  5th  section  of 
28 1*1  *which  provides  that  when  a  deed  is 
proved  or  acknowledged  before  a  C.  P.  judge 
or  commissioner,  and  such  deed  is  to  be  re- 
corded in  a  different  county  from  that  in  which 
the  judge  or  commissioner  resides,  no  record 
shall  be  made  of  it,  unless  accompanied  by  a 
certificate  from  the  clerk  of  the  county  in 
which  such  judge  or  commissioner  resides, 
stating  that  such  person  is  judge  or  commis 
sioner,  and  that  the  signature  is  genuine  ;  and 
the  Oth  section  provides  that  nothing  in  this 
Act  shall  extend  to  deeds  proved  or  acknowl- 
edged out  of  the  State.  Now,  whether  the 
6th  section  is  construed  to  extend  to  the  whole 
Act  or  to  the  5th  section,  it  seems  to  show  the 
intention  of  the  Legislature  on  this  question. 
If  it  relates  to  the  whole  Act,  then  it  expressly 
denies  the  power  of  the  commissioners  out  of 
the  State.  If  it  has  relation  only  to  the  cer- 
tificate of  the  county  clerk  mentioned  in  the 
5th  section,  then,  if  the  commissioners  possess 
the  power  contended  for,  this  would  follow, 
that  when  acting,  in  their  own  counties,  their 
signatures,  and  official  existence  must  be  proved 
by  the  county  clerk  ;  but  when  acting  out  of 
the  State,  no'such  proof  is  required  ;  that  is, 
when  they  act  out  of  the  State,  greater  credit 
is  to  be  given  to  their  official  acts  than  when 
acting  within  it  ;  an  absurdity  not  to  be  im- 
puted to  the  Legislature. 

I  apprehend  the  Legislature  never  intended 
the  commissioners  should  execute  their  offices 
out  of  the  State.  But  that  point  is  not  very 
material  in  this  case.  The  acknowledgment 
is  necessary  in  order  to  warrant  the  record ; 
but  the  recording  a  mortgage  or  power  of  sale 
is  not  necessary  to  their  validity  as  between 
the  parties. 

2.  The  proceedings  and  sale  under  the  Stat- 
ute are  a  species  of  foreclosure  of  the  equity 
of  redemption  ;  and  I  confess  I  can  see  no 
necessity  for  a  deed,  unless  when  a  third  per- 
son purchases.  The  mortgagee  has  the  legal 
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estate.  It  is  true,  for  some  purposes,  the 
mortgagor  is  deemed  to  be  the  owner  and  to 
be  seised  until  after  foreclosure  ;  but  he  can- 
not set  up  title  in  himself  against  the  mort- 

,gee  after  condition  broken.     In  Bergen  v. 

mnett,  1  Cai.  Cas.,  1,  and  Jackson  v.  Henry, 
10  Johns.,  185,  the  assignee  conveyed  to  his 
own  agent,  and  the  court  consider  it  equiva- 
lent to  a  purchase  *by  the  assignee.  [*282 
The  first  case  happened  before,  and  the  last 
after  the  "passage  of  the  Act  authorizing  the 
mortgagee,  &c.,  to  purchase.  In  both  cases 
the  conveyance  was  deemed  valid.  If  so, 
would  not  a  deed  from  the  assignee  to  himself 
be  valid  ?  Such  a  deed  would  certainly  be  an 
useless  ceremony,  if  it  be  true  that  the  mort- 
gagee or  assignee  already  has  the  legal  estate. 

3.  A  notice  to  quit,  after  a  six  months'  notice 
of  the  foreclosure  and  sale,  was  clearly  not 
necessary.  There  was  nothing  like  the  rela- 
tion of  landlord  and  tenant  existing  between 
these  parties.  The  assignee,  holding  the  legal 
estate,  was  entitled  to  recover  against  any  per 
son  holding  under,  or  by  title  derived  from 
the  mortgagor,  which  was  the  case  of  this  de- 
fendant. 

The  objection  that  the  mortgage  was  not  a 
valid  instrument,  upon  any  other  ground  than 
that  of  usury,  ought  not  to  be  listened  to  when 
coming  from  the  very  man  who  had  trans- 
ferred it  as  a  valid  mortgage  to  the  lessor  of 
the  plaintiff.  To  allow  it,  would  be  permitting 
the  defendant  to  take  advantage  of  his  own 
fraudulent  conduct. 

Judgment  for  the  plaintiff. 

Cited  in— 8  Wend.,  22 ;  17  Wend.,  343 :  24  Wend.,  92 : 
4  Den.,  44;  1  Paige,  52;  68  N.  Y.,  162:  12  Barb.,  20 ;  20 
Barb.,  562 ;  14  Abb.  Pr.,  421 ;  118  Mass.,  560. 


REYNOLDS  AND  REYNOLDS 

v. 

P.  &  S.  CLEVELAND,  Iinpleaded  with  S.  I 
ANDRUS. 

Partnership — Proof  of  Limited  Partnership — 
Liability  of  Partner,  for  Articles  Furnished 
Firm  when  Vendor  Ignorant  of  Partnership 
—  Pleading. 

What  is  sufficient  proof  of  a  limited  partnership. 

Partners  are  all  liable  for  articles  furnished  for 
the  benefit  of  the  firm,  though  the  vendor  does  not 
know  of  the  existence  of  the  firm,  and  though  he 
suppose  himself  dealing  with,  and  give  credit  to  an 
individual  partner  by  charging  him  alone  in  his 
books. 


li<yrK.—Partnernhip— Liability  far  purchases  h}/ 
one  partner  for  benefit  of  the  firm. 

The  partnership  i»  liable  for  purchases  for  the  ben- 
efit of  the  firm,  though  the  vendor  did  not  know  of 
tne  existence  of  the  firm.  In  addition  to  the  above 
case  of  Reynolds  v.  Cleveland,  see  Griffith  v.  Buf- 
fum,  22  Vt.,  181 ;  Given  v.  Albert,  5  Watts.  &  8., 
333:  Tucker  v.  Peaslee,  30  N.  H.,  167;  Poole  v. 
I^wis,  75  N.  C.,  417;  Roth  v.  Moore,  19  La.  Ann.,  86 ; 
HuxU-r  v.  Clark.  4  Ired.  L.,  127 ;  Bisel  v.  Hobbs,  6 
Blackf.,  479;  H.  K.  &  E.  tt.  K.  Co.  v.  Walsh,  85  111.. 
58;  Ruppell  v.  Roberts.  4  Nev.  &  M..  31  ;  Bottomley 
v.  Mettall,  5  C.  B.  N.  S..  222 :  Robinson  v.  Wilkinson. 
3  Price,  538.  See,  ulso.  Bwkham  v.  Drake.  9  M.  & 
W.,  79;  11  M.  &  W.,  315;  Everett  v.  Chapman,  tt 
Conn.,  347.  But  see  Watt  v.  Kirby,  15  111.,  200; 
Sinklear  v.  Lambert,  5  Phil*..  38. 

See,  generally.   Ballon  v.  S|>eiieer.  ante,  163  and 
cases  and  nnti-M  there  cited  ;   L<*  Roy  v.  Johnsou,  2 
Pet.,  186,  note  in  Law.  ed. 
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And  so  it  seems,  though  the  agreement  be  reduced 
to  writing  between  the  vendor  and  the  individual 
partner,  and  signed  by  the  latter  with  his  own  name 

On  a  sale,  with  warranty  of  the  article  sold,  upon 
a  credit  for  cash,  after  the  credit  has  expired,  the 
goods  being  delivered,  and  the  contract  thereby 
executed,  the  vendor  may,  in  a  suit  for  the  price, 
declare  in  general  indebitatw  assumjmt,  for  goods 
sold. 

Citations— 1  Esp.,  29 ;  4  T.  Ru  728 ;  7  Johns.,  36, 
311 ;  1  Cow.,  290,  S)9,  378,  390 ;  10  Johns.,  132 ;  4  Bos.  & 
P  .  351 ;  5  Mass.,  391 ;  4  Binn.,  4 ;  1  Chit..  338 ;  1  Bos. 
&  P.,  397  :  4  T.  R.,  720,  726,  728 ;  Doug.,  371 ;  Watson, 
L.  P.,  48,  168,  169. 

A  SSUMPSIT  for  two  run  of  buhr  millstones. 
1JL  The  declaration  contained  the  common 
counts  for  the  millstones,  at  a  price  stated, 
and  a  quantum  meruit.  The  defendants  sever- 
ally pleaded  non  assumpsit,  with  other  pleas. 
U83*]  *The  cause  was  tried  before  Savage, 
C h.  J.,  at  the  Albany  Circuit,  Apr.,  1823. 

The  plaintiffs  proved  by  Joseph  Spencer, 
that  in  Jan.  1820,  and  before  and  after,  the 
defendants  were  reputed  partners  in  a  mill  at 
Rochester ;  and  that  S.  Cleveland  had  the  di- 
rection and  management  of  it.  They  also  gave 
in  evidence  a  letter  from  S.  Cleveland  to  Jno. 
Townsend,  Albany,  dated  at  Rochester,  June 
14,  1819,  requesting  him  to  sell,  on  credit,  cast- 
ings for  a  flour  mill,  to  be  built  at  Rochester  ; 
and  stating  that  Mr.  Patterson  had  recom- 
mended to  get  the  castings  of  him  ;  another 
letter  from  S.  Cleveland  dated  at  Rochester, 
July  20,  1819,  to  Townsend.  acknowledging 
that  he  had  been  apprised  of  his  prices  and 
credit ;  acceding  to  them,  and  inclosing  a  bill 
and  directions  relative  to  the  castings,  and 
stating  that  the  gentlemen  concerned  with  him 
were  S.  I  Andrus  and  P.  Cleveland. 

The  plaintiffs  then  called  Erastus  Corning, 
who  testified  that  he  was  acquainted  with  the 
defendant,  P.  Cleveland  ;  that  all  the  defend- 
ants were  reputed  to  be  partners  and  joint 
owners  in  a  mill  at  Rochester  in  1820  ;  that  in 
Jan.  of  that  year,  P.  Cleveland  bought  of  the 
house  in  Albany,  to  which  the  witness  be- 
longed, on  credit,  bolting  cloths  for  the  mill  at 
Rochester,  which  were  charged  to  the  firm  ; 
that  a  suit  was  brought  against  all  the  defend- 
ants for  the  amount  of  the  bolting  cloths,  and 
a  judgment  recovered  against  them,  which  was 
collected  ;  and  that  when  he  bought  the  bolt- 
ing cloths,  he  told  the  witness,  that  he  wanted 
to  purchase  two  run  of  buhr  millstones  for  the 
same  mill.  The  witness  told  him  that  the 
plaintiffs  were  in  the  habit  of  furnishing  mill- 
stones, on  the  recommendation  of  the  witness; 
and  if  he  wished,  the  witness  would  send  for 
the  plaintiffs.  The  witness  was  in  the  habit  of 
acting  as  the  agent  of  the  plaintiffs  in  the  sale 
of  their  millstones.  P.  Cleveland  stated  that 
the  millstones  were  for  the  Company  at  Roch- 
ester, and  gave  the  witness  the  names  of  the 
three  defendants  as  constituting  the  Company; 
and  referred  the  witness  to  Mr.  York,  for  their 
standing  and  responsibility  ;  that  one  of  the 
plaintiffs,  on  being  sent  for,  called  at  the  wit- 
ness' store,  where  P.  Cleveland  stated,  in  the 
284*]  presence  of  the  witness,  the  *size  and 
quality  of  the  stones  he  wished  to  purchase, 
and  inquired  the  price;  and  the  plaintiff  agreed 
to  make  them  for  $660.  P.  Cleveland  also 
stated  to  the  plaintiff  that  the  stones  were  for 
the  mill  at  Rochester ;  that  the  plaintiffs,  in 
this  instance,  relied  altogether  upon  the  witness 
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in  giving  the  credit,  which  would  not  have- 
been  given  to  P.  Cleveland  individually.  P. 
Cleveland  requested  the  plaintiff  to  go  with 
him  to  his  lodgings,  and  reduce  the  agreement 
to  writing,  to  which  the  plaintiff  agreed.  The 
memorandum  of  the  agreement  was  afterwards 
delivered  to  the  witness  by  Mr.  York,  through 
whom  it  was  sent  by  P.  Cleveland,  to  enable 
the  witness  to  obtain  the  stones  and  forward 
them  which  he  did,  to  the  Company  in  Roch- 
ester, in  July,  1820.  P.  Cleveland  told  the  wit- 
ness that  the  stones  were  received  there,  and 
that  the  Company  would  soon  pay  for  them. 
The  agreement  was  left  by  Mr.  York  with  the 
witness ;  but  he  does  not  know  what  has  be- 
come of  it.  It  had  been  called  for  by  P.  Cleve- 
land, or  some  person  for  him,  but  could  not  be 
found.  It  was  an  agreement  with  P.  Cleve- 
land, and  contained  a  warranty  of  the  quality 
of  the  stones.  There  was  no  signature  to  it 
beside  that  of  P.  Cleveland.  It  was  not  signed 
by  the  plaintiffs  or  either  of  them. 

The  defendant's  counsel  moved  for  a  nonsuit, 
on  the  ground  that  the  plaintiffs  ought  to  have 
declared  on  the  special  agreement ;  and  also 
that  as  the  agreement  was  made  with  P.  Cleve- 
land individually,  the  action  could  not  be  sus- 
tained against  all  the  defendants.  The  motion 
was  overruled.  • 

The  defendants  then  called  H.  G.  Wheatonr 
who  testified  that  he  went  to  the  plaintiffs  with 
the  defendant  S.  Cleveland;  and  that  one  of  the 
plaintiffs  stated  that  there  was  an  agreement  iti 
writing  concerning  the  millstones;  that  by  the 
agreement,  the  plaintiffs  undertook  to  provide 
the  stones  and  to  warrant  them;  and  P.  Cleve- 
land undertook  to  pay  for  them;  that  one  of  the 
plaintiffs  showed  his  book  in  which  there  was  a 
charge  of  the  millstones  to  Mr.  Cleveland  of  Og- 
densburgh. This  book  was  produced,  on  notice 
for  that  purpose,  and  contained  a  charge  of 
the  millstones  thus  :  *1820,  January  [*285 
21,  sold  to  Mr.  Cleveland,  of  Ogdensburgh,  two 
run  of  5  feet  stones,  at  330  per  pair 660. " 

Corning  was  then  again  called,  and  testified 
that  P.  Cleveland  lived  at  Ogdensburgh,  and 
S.  Cleveland  at  Rochester  ;  that  one  of  the 
plaintiffs  agreed  to  warrant  the  stones.  The 
witness  supposed  that  this  plaintiff  depended 
on  the  witness  for  the  responsibility  of  the 
purchasers  of  the  stones  ;  but  the  witness  did 
not  make  the  bargain.  That  was  made  by  one 
of  the  plaintiffs  and  P.  Cleveland.  The  wit- 
ness would  not  have  recommended  the  plaint- 
iffs to  trust  P.  Cleveland  alone  ;  who,  at  the 
time  he  purchased  the  bolting  cloths,  said  that 
the  stones  were  for  the  mill  at  Rochester ;  that 
the  witness  did  not  know  that  the  plaintiffs 
had  knowledge  of  any  person  concerned  be- 
sides P.  Cleveland.  Nothing  was  mentioned 
when  the  plaintiff  was  present,  and  when  he 
conversed  with  the  plaintiff  in  the  store  of  the 
witness,  about  any  other  persons  concerned  in 
the  mill. 

The  plaintiff  then  called  D.  Sibley.who  testi- 
fied that  he  was  acquainted  with  S.  Cleveland 
and  the  defendant,  Andrus  ;  and  had  heard  S. 
Cleveland  say  that  the  defendants  were  jointly 
responsible  for  all  of  the  machinery  in  the  .mill ; 
that  P.  Cleveland  had  lately  removed  to  Roch- 
ester. 

The  judge  charged  the  jury  that  Corning 
had  acted  as  a  sort  of  agent  for  both  parties  ; 
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that  they  should  inquire  whether  the  stones 
were  delivered  in  consequence  of  the  written 
agreement ;  that  if  they  were  delivered  to  the 
firm  the  plaintiffs  were  entitled  to  recover. 

The  jury  found  a  verdict  for  the  plaintiffs 
for  the  price  of  the  stones,  and  the  interest. 

Mr.  H.  Bleecker,  for  the  defendants,  now 
moved  for  a  new  trial.  He  said  the  contract 
was  with  P.  Cleveland  individually,  and  the 
suit  should,  therefore,  have  been  against  him 
alone.  Manahan  v.  Gibbons,  19  Johns.,  109; 
112  ;  Livingston's  Exrs.  v.  Tremper,  11  Id.,  101, 
1  Chit.  PI.,  31,  32;  Tales  v.  Lansing,  8  Johns., 
289.  It  was  a  special  agreement  in  writing 
with  warranty;  and  the  suit  should  have  been 
brought  upon  the  agreement  which  was  not 
reached  by  the  common  counts.  Had  this  been 
a  covenant,  clearly  the  partners  could  not  be 
sued;  and  is  not  the  remedy  equally  controlled 
by  a  special  agreement?  Are  not  the  plaintiffs 
286*]  holden  to  proceed  against  *the  actual 
contracting  party,  whether  they  knew  of  the 
firm  or  not  ?  The  agreement  being  special, 
differs  the  case  from  one  of  dormant  partners. 
There  the  recovery  is  upon  the  implied  con- 
tract ?  1  Mont,  on  Partnership,  Am.  ed.,  160, 
and  the  cases  there  cited.  Here  is  no  room  for 
implication.  All  the  stipulations  between  the 
parties  are  express.  Evans  v.  Drummond,  4 
Esp.,  91,  92 ;  Reed  v.  White,  5  Id.,  122  ,  New- 
march  v.  Clay,  14  East,  239 ;  Mead  v.  Tomlin- 
son,  1  Day,  148  ;  Ripley  v.  Kinysbury,  Id.,  150, 
note  a;  James  v.  Hackley,  16  Johns.,  273.  The 
remedy  on  the  warranty,  for  instance,  would 
be  confined  to  P.  Cleveland  alone,  for  he  alone 
was  the  vendee,  and  responsible  for  the  price . 
The  plaintiff  should  have  declared  on  the  spe- 
cial agreement,  averring  that  the  warranty  had 
been  fulfilled  on  their  part,  as  a  condition  pre- 
cedent. No  recovery  could  be  had,  unless  the 
stones  were  as  warranted.  It  makes  no  differ- 
ence whether  the  plaintiffs  knew  of  the  part- 
nership or  not.  P.  Cleveland  could  not  plead 
a  recovery  in  this  suit  in  bar  to  a  future  action 
against  him  alone.  The  partners  never  suppos- 
ing themselves  liable  as  such,  the  fair  presump- 
tion is,  that,  as  between  them  and  P.  Cleve- 
land, they  have  closed  the  concern,  accounting 
to  him  for  this  purchase  as  an  individual  one ; 
and  they  ought  not  to  suffer  through  the  false 
appearance  held  out  by  the  plaintiffs.  The 
plaintiffs  could  not  resort  to  the  general  counts. 
Robertson  v.  Lynch,  18  Johns.,  451,  456.  That 
these  were  inapplicable,  he  cited  Raymond  v. 
Bernard,  12  Johns.,  274;  Fenton  v.  Haltoway, 
1  Stark.,  126;  Linningdale  v.  Livingston,  10 
Johns.,  36;  Jennings  v.  Camp,  13  Id.,  94,  97, 
and  Clark  v.  Smith,  14  Id.,  326. 

The  judge  erred  in  charging  that  Corning 
was  the  agent  of  both  parties.  Guy  v.  Oakley, 
13  Johns.,  332.  334  ;  Fool  v.  Sabin,  19  Id.,  154. 

The  verdict  is  against  the  weightof  evidence; 
and  the  judge  should  have  directed  the  jury  to 
find  a  verdict  for  the  defendants. 

Mr.  W.  Esleck,  contra.  The  partnership  of 
the  defendants  was  fully  established  by  the 
letters  and  confessions.  Then  the  acts  of  P. 
Cleveland  are  binding  on  all.  It  was  not  his 
intention  that  credit  should  be  given  to  him 
alone.  If  it  was.why  did  he  disclose  the  names 
of  his  copartners?  The  contract  being  signed 
by  him  alone,  can  make  no  difference.  If  it 
was  a  contract  for  the  benefit  of  the  firm,  all 
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are  bound  ;  and  those  not  named  may  be  sued 
as  dormant  partners.  Admit  that  the  plaintiffs 
knew  of  the  firm.  They  also  knew  that  the 
stones  were  for  the  benefit  of  the  mill ;  and 
that  all  the  partners  would  be  liable.  Saville 
v.  Robertson,  4  T.  R.,  720,  728.  'The  delivery 
being  to  all  *the  defendants,  gives  [*28l 
character  to  the  transaction  (Id.,  1  Com.  on 
Cont.,  277  ;  Watson's  L.  of  P.,  129);  and  even 
the  promissory  note  of  P.  Cleveland  would  not 
have  discharged  the  firm  (Schermerhorn  v. 
Loines,  7  Johns.,  311  ;  Watson's  L.  of  P.,  130  : 

1  Esp.  Dig.,  pt.  1,  228,  Gould's  ed.),  unless  the 
plaintiffs  had  declared  expressly  that  they  had 
intended  to  look  to  him  alone.  If  this  had  been 
so,  we  admit,  they  having  at  the  same  time  a 
knowledge  of  the  firm,  this  written  agreement 
might  have  operated  against  him  only.     The 
form  of  entry  in  the  book  is  by  no  means  con- 
clusive as  to  whom  the  credit  was  given.     It  is 
certainly  not  so  strong  as  the  case  of  taking  an 
individual  promissory  note. 

The  contract  being  executed  by  a  delivery, 
the  general  counts  are  proper.  1  Ch.,  pi.  338, 
and  the  cases  there  cited  ;  Bull  N.  P.,  139 ; 
Payn  v.  Bacomb,  Doug. ,  651  ;  Kelley  v.  Foster, 

2  Binn.,  4  ;    Alcorn  v.  Westbrook,  1  Wils..  per 
Dennison,  /.,  117;  1  Dunl.  Pr.,  270  ;  Tuttle  v. 
Mayo,  7  Johns.,  132;  Linningdale  v,  Livingston, 
10  Id.,  36  ;  Porter  v.  Talcott,  1  Cow.,  359.  The 
cases  cited  against  us   upon  this  point,   are 
where  the  contract  was  still  open  and  execu- 
tory when  the  action  was  brought. 

As  to  the  questions  raised  upon  the  evidence, 
it  is  a  sufficient  answer  that  the  jury  have 
passed  upon  it.  They  have  decided  that  the 
defendants  were  partners,  and  that  credit  was 
given  to  them  as  such. 

Mr.  Bleecker,  in  reply,  said,  that  although 
Andrus  was  not  arrested,  yet  the  existence  of 
the  firm  must  be  as  clearly  established  as  if  he 
had  been  regularly  brought  into  court.  The 
claim  is  treated  by  the  plaintiffs  as  joint, 
against  all  three  ;  and  unless  it  is  made  out  in 
that  shape,  the  verdict  should  be  for  the  de- 
fendants. Now  the  letters  or  declarations  of 
the  Clevelands  cannot  be  received  to  implicate 
Andrus,  from  whom  we  hear  nothing  about 
his  being  a  partner. 

WOOD  WORTH,  ./.,  after  briefly  stating  the 
facts.  It  is  contended  by  the  defendants,  that 
the  contract  was  made  with  P.  Cleveland  indi- 
vidually, and  that  the  suit  ought  to  have  been 
against  him  alone.  He  was  the  ostensible  per- 
son who  made  the  contract.  It  is  also  evident 
that  Reynolds  did  not  know  there  were  other 
persons  connected  with  him,  as  partners  in  the 
mill.  I  presume  Reynolds  was  satisfied  as  to 
his  responsibility,  without  making  any  partic- 
ular inqujry.  Corning  says,  in  this  instance, 
they  relied  altogether  on  him  in  giving  the 
credit ;  that  the  credit  would  not  have  been 
given  to  P.  Cleveland  individually,  but  no 
communication  was  made  to  the  plaintiffs  re- 
specting the  partners.  That  the  defendants 
*were  jointly  concerned  at.  the  time,  [*i288 
and  that  the  stones  were  received  is  not  ques- 
tioned. From  this  statement,  it  appears  to  me 
that  all  the  defendants  are  liable.  A  partner- 
ship is  a  joint  undertaking  to  shure  in  the 
profit  and  loss.  The  defendants  stood  in  that 
relation  to  each  other,  not  as  general  partners, 
but  as  jointly  concerned  in  erecting  a  mill  and 
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procuring  machinery  ;  they  were  partners  to 
this  extent  (1  Esp.,  29),  and  became  jointly  re- 
sponsible for  articles  purchased  by  one  of  the 
partners  and  applied  to  the  benefit  of  the  con- 
cern. This  law  is  well  settled,  that  if  one  part- 
ner order  goods  himself,  without  disclosing 
the  names  of  the  other  partners,  and  the  goods 
be  afterwards  delivered  to  them  all,  they  are  all 
liable  ;  because  the  delivery  and  the  sale  are 
considered  as  forming  one  entire  contract.  In 
such  case,  the  one  partner,  who  buys  the 
eoods,  does  not  contract  for  himself,  but  on 
account  of  the  partnership.  This  doctrine  is 
fully  recognized  in  the  books.  Samtte  v.  fiob- 
ertson,  4  T.  R.,  728;  Schermerliorn  v.  Loine*. 
7  Johns.,  311;  Muldon  v.  Whitlock,  1  Cow., 
290.  It  cannot  be  pretended  that  the  plaintiffs 
have  done  any  act  to  discharge  the  partners. 
Admitting  that  a  special  contract  had  been 
signed  by  the  plaintiffs  and  P.  Cleveland,  it 
would  not  have  that  effect,  unless  it  appeared 
that  the  plaintiffs  had  taken  him  exclusively 
for  their  debtor,  knowing  that  there  were  other 
partners. 

It  is  also  urged  that  the  action  ought  to  have 
been  commenced  on  the  special  agreement  in 
writing. 

I  have  not  discovered  any  evidence  that  there 
was  a  written  contract  signed  by  the  plaintiffs. 
The  writing  delivered  to  Corning  had  not  their 
signature  ;  it  is  from  that  fact  to  be  inferred 
that  Cleveland  merely  noted  down  by  way  of 
memorandum,  that  Reynolds  was  to  deliver 
the  stones  and  warrant  them.  When  Reynolds 
afterwards  admitted  that  there  was  an  agree- 
ment in  writing,  the  presumption  is,  he  had 
reference  to  the  paper  delivered  to  Corning,  for 
there  is  no  legal  evidence  of  the  contents  of  any 
other.  If  Reynolds  had  in  his  possession  a 
written  contract,  he  was  not  called  on  to  pro- 
duce it.  Without  that,  the  defendants  cannot 
give  parol  evidence  of  the  contents. 
289*]  *But  if  it  be  admitted  that  there  was 
a  written  contract  corresponding  with  the  state- 
ment of  Reynolds,  it  is  not  a  valid  objection  to 
the  recovery.  Where  the  evidence  is  sufficient 
to  support  the  general  count,  supposing  the 
plaintiff  had  not  declared  on  the  special  agree- 
ment, he  is  entitled  to  recover  without  any  at- 
tempt to  support  the  agreement.  (7  Johns., 
36  ;  10  Johns.,  132  ;  4  Bos.  &  P.,  351  ;  5  Mass., 
391.)  There  is  no  special  agreement  laid.  Does 
the  evidence  support  the  general  count  ?  The 
plaintiffs  agreed  to  deliver  the  stones  for  a  cer- 
tain price  ;  after  delivery  the  defendants  be- 
come liable  in  indebitatus  asuumpsil. 

The  plaintiffs  might  declare  by  a  general 
count,  in  the  same  manner  as  if  there  had  been 
a  delivery  in  the  first  instance,  and  not  an 
agreement  to  deliver.  That  part  of  the  agree- 
ment relating  to  a  warranty,  is  a  distinct  sub- 
ject. It  may  or  may  not  entitle  the  defendants 
to  an  action  to  recover  damages.  It  is  not,  how- 
ever, so  connected  with  the  sale  of  the  mill 
stones,  that  the  plaintiffs'  right  to  recover  for 
the  goods  sold,  is  in  the  least  obstructed  by  the 
fact  of  a  warranty.  The  evidence,  therefore,  is 
clearly  sufficient  to  support  the  general  count ; 
for  the  contract  was  executed  on  the  part  of 
the  plaintiffs.  There  was  nothing  more  for 
them  to  perform.  When  the  contract  is  exe-  j 
cuted  on  the  part  of  the  plaintiff,  he  may  de-  ; 
clare  generally.  The  law  raises  a  duty  for ! 
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which  assumpsit  will  lie.    (4Binn.,  4  ;  1  Cow 
378  ;  1  Chit.,  338  ;  1  Bos.  &  P..  897.; 

I  am  of  opinion,  that  the  motion  for  a  new 
trial  be  denied. 

SUTHERLAND,  J.  The  partnership  of  the 
defendants,  at  the  time  when  the  contract  for 
the  mill  stones  was  made  by  P.  Cleveland  ;  and 
also  when  they  were  delivered,  is  sufficiently 
established  by  the  evidence  ;  so  that  they  were, 
in  fact,  purchased  for  the  use  of  the  firm, 
though  the  existence  of  the  firm  does  not  ap- 
pear to  have  been  known  to  the  plaintiffs  ;  and 
they  were,  therefore,  charged  to  P.  Cleveland 
only.  Independent  of  the  written,  special 
agreement,  and  striking  that  out  of  the  case,  I 
think  it  is  clear  that  the  defendants  are  liable. 
The  contract  was  for  the  benefit  of  the  firm  ; 
and  within  the  scope  of  the  partnership.  The 
*partnership  was  in  a  mill,  and  the  [*29O 
contract  for  the  millstones,  an  article  of  indis- 
pensible  necessity  in  the  prosecution  of  the 
business.  It  was  a  contract,  therefore,  which 
each  partner  had  authority  to  make  for  the 
whole.  It  is  then,  in  principle,  a  case  of  dor- 
mant partners,  in  which  a  contract  within  the 
scope  of  the  partnership,  made  by  the  ostensi- 
ble partner  in  his  own  name,  is  sought  to  be 
enforced  against  the  firm.  There  can  be  no 
doubt  of  the  liability  of  the  firm  in  such  a  case. 
Though  the  goods  be  furnished  on  the  credit 
of  the  ostensible  partner  only,  the  law  implies 
a  promise  to  pay  for  them,  on  the  part  of  all 
those  who  are  entitled  to  a  share  in  the  profits. 
Saville  v.  Robertson,  4  T.  R.,  720,  726,  728,  per 
Ashurst  and  Buller,  JJ.;  Hoare  v.  Dawes, 
Doug.,  371 ;  Watson  L.  P.,  46,  168,  169.  In 
Schermerliorn  v.  Loines,  7  Johns.,  311,  it  was 
held  that  where  a  person  supplied  stores  to  a 
ship,  of  which  there  were  several  owners,  on 
the  order  of  one  of  them,  who  acted  as  ship's 
husband,  and  took  his  note  in  payment,  and 
gave  a  receipt  in  full,  it  was  no  discharge  of 
the  other  owners,  especially  as  it  did  not  ap- 
pear that  the  plaintiffs  knew,  at  the  time,  that 
there  were  other  owners ;  and  the  note  not 
having  been  paid,  a  recovery  was  had  against 
all  the  partners  upon  the  original  cause  of  ac 
tion.  The  same  principal  was  established  in 
Muldon  v.  Whitlock,  1  Cow.,  290. 

But  it  is  said  the  action  should  have  been 
upon  the  written  memorandum  of  the  agree- 
ment, made  at  the  time  of  the  sale.  What  that 
memorandum  was,  is  very  imperfectly  dis- 
closed by  the  evidence.  Corning,  however, 
who  is  the  only  witness  that  ever  saw  it,  swears 
expressly  that  it  was  not  signed  by  Reynolds  ; 
and  that  it  was  left  in  the  possession  of  P. 
Cleveland ;  and  contained  a  warranty  of  the 
quality  of  the  stones  on  the  part  of  Reynolds  ; 
that  it  was  sent  to  the  witness  by  P.  Cleve- 
land, to  enable  him  to  obtain  the  stones,  and 
forward  them  to  the  defendants.  This  evi- 
dence leaves  it  extremely  questionable  whether 
the  memorandum  contained  any  agreement 
whatever  on  the  part  of  P.  Cleveland  to  pay 
for  the  stones.  It  was  left  in  his  possession, 
not  to  be  signed  by  Reynolds,  although  it  is 
said  to  contain  a  warranty  on  his  part.  It 
does  not  appear  to  have  specified  either  the 
price  *or  the  terms  of  payment.  It  [*291 
was  probably  no  more  than  a  memorandum  on 
the  part  of  Cleveland,  himself,  of  the  quality 
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and  description  of  the  stones  ;  and  that  the 
plaintiff  had  agreed  to  warrant  them.  The 
parties  agreed  upon  the  description  and  price 
of  the  stones  in  the  presence  of  Corning,  when 
Cleveland  proposed  that  they  should  go  and 
reduce  it  to  writing  ;  upon  which  they  left  the 
store  of  Corning  ;  and  the  only  exidence  that 
they  did  reduce  it  to  writing,  is,  that  P.  Cleve- 
land, some  time  afterwards,  sent  the  memoran- 
dum in  question  to  the  witness.  It  does  not 
appear  to  be  in  the  handwriting  of  Reynolds  ; 
and  it  is  expressly  shown  that  it  was  not 
signed  by  him.  There  is  not  a  particle  of  ev- 
idence that  he  ever  saw,  heard  of  or  assented 
to  it.  I  do  not  think,  that  upon  this  evidence,  a 
jury  would  be  warranted  in  saying  that  there 
was  any  written  contract  between  the  parties. 
This  view  of  the  subject  disposes  of  the  objec- 
tion. 

But  admitting  a  special  agreement  to  have 
been  shown — everything  which,  so  far  as  ap- 
pears it  imposed  upon  the  plaintiffs  to  do,  has 
been  done  by  them.  The  stones  were  delivered 
to  the  plaintiffs,  and  nothing  remains  to  be 
done  except  the  payment  of  the  consideration 
money,  on  the  part  of  the  defendants.  In  such 
cases  the  general  count  of  indebitatus  assumpsit 
is  sufficient  without  noticing  the  special  agree- 
ment. This  subject  was  maturely  considered 
by  the  court,  and  all  the  cases  looked  at  in  Por- 
ter v.  Talcott,  1  Cow.,  359. 

But  it  is  said  that  the  special  contract  con- 
tained a  warranty  on  the  part  of  the  plaintiffs; 
and  if  they  had  declared  specially  they  must 
have  averred  and  shown  performance  on  their 
part.  If  it  had  been  averred,  I  apprehend  the 
delivery  of  the  stones  to  the  defendant,  and 
their  acceptance  of  them,  without  complaint, 
would  be  prima  fade  evidence  of  a  compliance 
with  the  contract  in  that  respect.  That  is 
shown  in  this  case.  If  they  were  not  made  ac- 
cording to  contract,  the  defendants  were  at 
liberty  to  show  it. 

SAVAGE,  Ch.  J.,  concurred  in  the  result  of 
these  ^pinions. 

New  trial  denied. 

Cited  in— 3  Lans.,  491 ;    13  Barb.,  233  ;  2  Bob.,  136. 
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Actwn  on  Judgment  of  Another  State — Defense, 
Want  of  Jurisdiction  in  that  State — Pleading 
— Record,  Prima  Facie  Evidence  of  Jurisdic- 
tion. 

In  an  action  upon  the  judgment  of  a  neighboring' 
State,  the  defendant  may  show  by  plea,  that  the 
court  had  no  jurisdiction  of  his  person,  or  the  sub- 
ject-matter of  the  suit. 

But  where  the  defendant  to  a  declaration  on  such 
a  judgment  pleaded  that  at  the  time  of  the  com- 
mencement of  the  suit  and  when  the  judgment  was 
rendered,  and  during- all  the  intermediate  time,  he 
wus and  ever  since  has  been,  an  inhabitant  of  and 
resident  in  the  City  of  Scbenectady,  and  County  of 
Schenectady,  State  of  N.  Y.;  held  bad  on  general 


NOTE.—  Judgment  of  sinter  state— How  far  con- 
clusive under  Federal  Constitution— How  far  examin- 
ahle— Question  of  jurisdiction— Recitals  in  record, 
effect  of.  S-«-  Hitchcock  v.  Alckcn  1  Cai.,  460; 
I'Nwling  v.  Wilson,  13  Johns.,  192,  notes. 

Effect  of  foreign  judgment.  Vandenheuvel  v. 
United  Ins.  Co..  2  Johns.  Cas  ,  451 :  Pawling  v.  Wil- 
son, 13  Johns.,  192,  notes. 
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demurrer— this  plea  not  being:  inconsistent  with  the 
fact  of  his  having  actually  appeared  in  person,  or 
otherwise,  and  defended  the  suit. 

The  record  of  a  judgment  in  a  neighboring  State 
is,  prima  facie,  evidence  that  the  court  by  which  it 
was  rendered  had  jurisdiction ;  and,  to  do  away  the 
effect  of  the  record,  the  contrary  should  be  clearly 
and  fully  shown. 

The  only  plea  of  the  general  issue,  applicable  to  a 
declaration  upon  the  judgment  of  a  neighboring 
State  is  nul  tiel  record. 

Citations— 7  Cr.,  431 ;  15  Johns.,  141 ;  19  Johns.,  162: 
9  Mass.,  467, 470 ;  1  Mass.,  399. 

DEBT  on  judgment  in  favor  of  the  plaintiffs 
against  the  defendant  recovered  in  the 
Circuit  Court  of  C.  P.,  at  Worcester,  in  the 
Commonwealth  of  Mass.,  June  19,  1820.  The 
defendant  pleaded,  that  at  the  time  of  the  com- 
mencement of  the  suit  in  which  the  recovery 
of  the  judgment  was  obtained,  and  at  the  time 
when  the  judgment  was  rendered,  and  during 
all  the  time  between  the  time  of  the  com- 
mencement of  the  suit  and  recovery  of  the 
judgment,  and  ever  since  he  was,  has  been 
and  still  is  an  inhabitant  of  and  resident  in  the 
City  of  Schenectady,  County  of  Schenectady, 
and  State  of  N.  Y. 

General  demurrer  and  joinder. 

Mr.  B.  F.  Butler,  in  support  of  the  demurrer, 
said  that  nul  tiel  record  was  the  only  appropri- 
ate plea.  Mitts  v.  Duryee,  7  Cr.,  481 ;  Hampton 
v.  M'Connell,  3  Wh.,  234  ;  Borden  v.  Fitch,.  15 
Johns.,  121,  140.  But  admitting  the  principle 
of  the  plea  to  be  good,  it  is  insufficient  in  not 
answering  all  that  it  assumes  to  answer.  It 
does  not  show  that  the  defendant  was  not  ac- 
tually arrested.  It  should  have  denied  actual 
arrest,  personal  notice  and  voluntary  appear- 
ance. Either  of  these  might  well  be,  though 
the  defendant  as -alleged  in  the  plea,  was  all 
along  an  inhabitant  of,  and  resident  in  the  City 
of  Schenectady.  The  record  is,  prima  fade, 
evidence  of  jurisdiction  in  the  court  of  Mass., 
and  all  the  facts,  questioning  this,  should  be 
fully  stated. 

Mr.  A.  C.  Paige,  contra,  conceded  that  upon 
the  authorities  cited,  the  merits  of  a  judgment 
of  a  sister  State  were  not  inquirable  into ;  that 
in  this  sense,  nul  tiel  record  is  the  only  proper 
plea  ;  but  he  said  it  is  also  well  settled  that  the 
jurisdiction  of  its  courts  may  be  questioned, 
either  as  to  the  *persons  or  subject-mat-  [*29I£ 
ter.  Borden  v.  Fitch,  15.  Johns.,  141,  142, 143; 
Pawling  v.  Bird's  Executors,  137d.,  207;  Bissett  v. 
Briggs,  9  Mass.,  462,  469;  Kilburnv.  Wood- 
worth,  5  Johns.,  37,  41  ;  Robinson  v.  Ward'* 
Ex'rs.,  8  Id.,  86;  Fenton  v.  Garlick,  Id.,  197; 
Bartlett  v.  Knight,  1  Mass. ,  408.  In  order  to 
make  a  such  a  judgment  the  foundation  of  an 
action,  the  defendant  must,  at  the  commence- 
ment of  the  suit,  have  been  within  the  juris- 
diction of  the  court ;  and  while  there,  must 
have  been  personally  served  with  process.  His 
continued  residence  in  SchenecUidy,  as  averred 
by  the  plea,  is  inconsistent  with  his  having 
been  within  the  jurisdiction  of  the  Mass,  court 
at  any  time,  for  the  purpose  of  the  judgment. 
Bartlet  v.  Knight,  1  Mass..  401,  409;  is  in  point 
for  this  plea.  It  is  drawn  in  the  very  words 
of  the  one  in  that  case. 

WoonwouTii  and  SUTHERLAND,  ././.,  in- 
quired whether  the  averment  in  the  plea  did 
not  still  leave  it  open  to  be  implied  that  the 
defendant  might  have  been  in  Mass.,  and  duly 
served  with  process  there. 
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The  legal  inference  is,  that  he  was  not  in 
Mass,  when  the  suit  was  commenced.  If  not 
there,  the  proceeding  must  have  been  in  rem  ; 
and  in  such  case,  even  a  subsequent  voluntary- 
appearance  will  not  confer  jurisdiction.  Bissell 
v.  Briggs,  9  Mass.,  462,  46b;  Paiclingv.  Bird's 
Ex'rs.,  13  Johns.,  192,  207.  If  the  defendant 
was  arrested,  or  appeared  by  attorney,  or  any 
other  way  by  his  own  act,  this  should  have 
been  replied  by  the  plaintiff.  In  Kilburn  v. 
Woodworth,  5  Johns.,  37,  41,  the  proof  was  no 
more  than  we  have  averred ;  yet  this  court  held 
it  sufficient  to  negative  the  jurisdiction  of  the 
foreign  court. 

But  the  declaration  is  defective  in  substance. 
It  should  have  averred  that  the  defendant  was 
within  the  jurisdiction  of  the  court  at  the  com- 
mencement of  the  suit ;  and  that,  while  there, 
he  was  served  with  process.  Kibbe  v.  Ifibbe, 
Kirby,  119. 

At  any  rate,  if  the  plea  is  defective,  the  court 
will  allow  us  to  amend  ;  and  this  without  pay- 
ment of  costs. 

He  also  cited  Buttrick  v.  Allen,  8  Mass.,  273. 

Mr.  Butler,  in  reply,  said  that  an  averment 
of  actual  residence  in  Schenectady  would  not 
have  been  enough  ;  for,  notwithstanding  this, 
the  defendant  might  have  appeared  by  appoint- 
ing an  attorney.  This  plea,  however,  is  still 
weaker.  Actual  residence  is  not  pretended. 
He  might  have  been  a  resident  in  this  State, 
and  yet  have  been  personally  in  Mass,  defend- 
ing the  suit  through  all  its  stages.  The  word 
294*]  *"  resident,"  does  not  imply  actual 
"inhabitancy."  It  may  be  a  mere  right  of 
settlement.  Instances  of  this  occur  under  our 
poor  laws,  1  R.  L.,  279.  The  word  "resident" 
is  synonymous  with  "inhabitant."  Roseveltv. 
Kellogg,  20  Johns.,  210. 

Curia,  per  SUTHERLAND,  J.  The  questions 
which  arise  upon  the  demurrer  are:  1.  Wheth- 
er any  plea  than  that  of  nul  iiel  record  can  be 
pleaded  in  a  case  like  this.  2.  Admitting  that 
is  competent  to  show  that  the  court  which  ren- 
dered the  judgment,  had  no  jurisdiction  over 
the  person  of  the  defendant,  is  that  fact  shown 
with  sufficient  certainty  by  the  plea  in  ques- 
tion ? 

The  Supreme  Court  of  the  U.  S.,  in  Mitts  v. 
Jhiryee,  7  Cr.,  481,  depided  that  nil  debel  was 
not  a  proper  plea  to  an  action  of  debt,  upon  a 
state  judgment,  prosecuted  in  another  State  ; 
and  that  in  that  particular  case,  as  it  it  was  pre- 
sented to  the  court,  nul  tiel  record  was -the 
proper  plea.  But  I  do  not  understand  the 
court,  in  the  opinion  delivered  by  Mr.  Justice 
Story,  as  deciding  or  intimating  that  nul  tiel 
record  is  the  only  proper  plea  to  such  an  action. 
The  only  general  proposition  upon  the  subject 
of  pleading,  which  I  conceive  to  have  been  es- 
tablished by  that  case  is,  that  nul  tiel  record  is 
the  only  proper  general  issue  in  an  action  of 
debt  upon  a  state  judgment ;  and  this  neces- 
sarily resulted  from  the  conclusion  to  which 
the  court  came,  that  by  the  provisions  of  the 
Constitution  and  the  law  of  Congress  upon 
that  subject,  judgments  of  the  state  courts  are 
to  be  considered  and  treated  as  records.  Judge 
Story  says,  "the  pleadings  in  an  action  are 
governed  by  the  dignitv  of  the  instrument  on 
which  it  isjoundea.  If  it  be  a  record,  con- 
clusive between  the  parties,  it  cannot  be  denied 
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but  by  the  plea  of  mil  tiel  record."  And  in 
order  to  show  that  the  record  in  that  case  was 
of  this  description,  that  is,  conclusive  between 
the  parties,  he  says,  "  in  the  present  case, 
the  defendant  had  full  notice  of  the  suit,  for 
he  was  arrested  and  gave  bail  ;  and  it  is 
beyond  all  doubt  that  the  judgment  of  the 
Supreme  Court  of  N.  Y.  was  conclusive  upon 
the  parties  in  that  State:"  putting  the  conclu- 
siveness  of  the  judgment  between  the  parties 
upon  the  ground  that  the  defendant  had  notice 
of  the  *suit  and  appeared  to  it;  implied-  [*295 
ly  admitting  that  the  judgment  would  not  be 
conclusive,  where  the  court  had  not  acquired 
jurisdiction  over  the  person  of  the  defendant; 
and  that  in  such  a  case,  nul  tiel  record  was  not 
the  only  proper  plea. 

This  point  not  having  been  decided  by  the 
Supreme  Court  of  theU.  S.,  I  cannot  entertain 
a  doubt  upon  principle,  that,  in  an  action  upon 
a  state  judgment,  it  is  competent  for  the  de- 
fendant to  show,  by  a  special  plea,  that  the 
court  in  which  the  judgment  was  rendered  had 
no  jurisdiction  either  of  the  subject-matter,  or  of 
the  person.  InBordenv.  Fitch,  15  Johns.,  141, 
the  court  say,  "  to  give  any  binding  effect  to 
a  judgment,  it  is  essential  that  the  court 
should  have  jurisdiction  of  the, person  and  of 
the  subject-matter  ;  and  the  want  of  jurisdic- 
tion is  a  matter  that  may  always  be  set  up 
against  a  judgment,  when  sought  to  be  en- 
forced, or  where  any  benefit  is  claimed  under 
it.  The  want  of  jurisdiction  makes  it  utterly 
void,  and  unavailable  for  any  purpose.  In  An- 
drews v.  Montgomery,  19  Johns.,  162,  C h.  J. 
Spencer,  in  delivering  the  opinion  of  the  court, 
says  that  this  court,  in  Borden  v.  Fitch,  did 
not  believe  that  the  decision  in  Mills  v.  Duryee 
was  intended  to  be  carried  so  far  as  to  pre- 
clude the  party,  against  whom  it  was  rendered, 
from  showing  that  such  judgment  was  fraudu- 
lently-obtained, or  that  the  court  had  not  juris- 
diction of  the  person  of  the  defendant.  With 
these  qualifications  (he  says),  we  are  bound  by 
the  authority  of  that  case  to  consider  a  judg- 
ment, fairly  and  regularly  obtained  in  another 
State,  a  full  and  conclusive  evidence  of  the 
matter  adjudicated.  The  same  principle  was 
held  by  Ch.  J.  Parsons,  in  Bissell  v.  Briggs,  9 
Mass. ,  467.  He  says,  ' '  the  public  acts,  records 
and  judicial  proceedings  contemplated  (by  the 
Constitution  and  laws  of  the  U.  S.),  and  to 
which  full  faith  and  credit  are  to  be  given, 
are  such  as  were  within  the  jurisdiction  of  the 
State,  whence  they  shall  be  taken.  Whenever, 
therefore,  a  record  of  a  judgment  of  any  court 
of  any  State  is  produced  as  conclusive  evi- 
dence, the  jurisdiction  of  the  court  rendering 
it  is  open  to  inquiry.  If  it  should  appear  that 
the  court  had  no  jurisdiction  of  the  cause,  no 
faith  or  credit  whatever  will  be  given  to  the 
judgment."  And  again:  "if  a  court  of  any 
State  should  render  ^judgment  against  [*296 
a  man,  not  within  the  State,  nor  bound  by  its 
laws,  nor  amenable  to  the  jurisdiction  of  its 
courts,  if  that  judgment  should  be  produced 
in  any  other  State  against  the  defendant,  the 
jurisdiction  of  the  court  might  be  inquired 
into,  and  if  a  want  of  jurisdiction  appeared,  no 
credit  would  be  given  to  the  judgment. 

Against  the  principle  of  the  plea,  therefore, 
in  my  opinion,  there  is  no  objection.  But, 

2.  Does  the  plea  state  enough,  to  show  that 
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the  court,  which  rendered  the  judgment,  had 
not  jurisdiction  of  the  person  of  the  defendant? 

Everv  presumption  is  in  favor  of  the  juris- 
diction' of  the  court.  The  record  is,  prima 
facie,  evidence  of  it,  and  will  be  held  conclu- 
sive, until  clearly  and  explicitly  disproved. 
Now  the  plea,  in  this  case,  may  be  literally  true, 
and  yet  the  defendant  may  have  been  personal- 
ly served  with  process,  in  the  State  of  Mass.; 
may  have  entered  special  bail  in  the  action; 
may  have  appeared  and  litigated  the  cause 
either  in  person  or  by  attorney  upon  the  trial; 
and  may  have  been  present  in  court  when  the 
judgment  was  rendered.  It  merely  states  that 
the  defendant's  domicil,  from  the  commence- 
ment of  the  suit,  until  the  rendering  of  the 
judgment,  was  in  Schenectady,  in  the  State  of 
N.  Y.  Now,  as  is  said  by  Ch.  J.  Parsons,  in 
Bissell  v.  Briggs,  9  Mass.,  470,  an  inhabitant  of 
one  State  may,  without  changing  his  domicil, 
go  into  another  ;  he  may  there  contract  a  debt, 
-or  commit  a  tort ;  and  while  there  he  owes  a 
temporary  allegiance  to  that  State,  is  bound  by 
its  laws,  and  is  amenable  to  its  courts.  This 
plea,  therefore,  entirely  fails  in  showing  the 
want  of  jurisdiction  in  the  court  which  ren- 
tlered  the  judgment^ 

This  plea  was  probably  taken  from  that  in 
Bartlelv.  Knight,  1  Mass.,  399.  But  in  that 
case  the  plea  contained  the  further  allegation, 
that  the  defendant,  at  the  time  of  making  the 
promise,  and  at  the  time  of  the  recovery  of  the 
judgment  was  an  infant ;  and  that  case  was 
determined  on  the  ground  that  the  judgment 
was  nothing  more  than  a  foreign  judgment, 
and  liable  to  be  impeached,  not  on  the  ground 
of  the  want  of  jurisdiction  only,  but  on  any 
297*]  other  ground  which  *showed  the 
plaintiff  ought  not  to  have  recovered.  No  ob- 
jection was  taken  to  the  plea  on  the  ground 
that  the  want  of  jurisdiction  was  not  sufficient- 
ly stated.  The  court  seem  to  have  given  more 
weight  in  their  judgment  to  the  fact  of  infancy, 
than  the  want  of  jurisdiction. 

I  am  of  opinion  that  the  plaintiff  is  entitled 
to  judgment,  but  the  defendant  may  amend  his 
plea. 

Rule  accordingly. 

Cited  in— 3  Wend.,  369 ;  5  Wend.,  156 ;  6  Wend., 
449 ;  10  Wend.,  673 ;  13  Wend.,  416 :  16  Wend.,  39 ;  17 
Wend.,  485 ;  8  N.  Y.,  262 ;  18  N.  Y.,  96 :  28  N.  Y.,  653 ; 
41  N.  Y.,  275 ;  53  N.  Y..  600 :  76  N.  Y.,  83 :  6  Barb.,  615; 
10  Barb.,  Ill ;  4  Abb.  Pr.,  166  ;  1  Hall.,  162 ;  4  Bradf ., 
208:  7  Allen. .460;  59  How.  Pr.,  514 ;  2  Kan.,  81 ;  15 
Kan.,  286;  37  Mich.,  S50;  17  Am.  Dec.,  365  (6  Pick., 
232);  21  Am.  Dec.,  175. 176  ;  22  Am.  Dec.,  619 ;  25  Am. 
Deo.,  319  (5  G.  &  J.,  500):  39  Am.  Dec.,  433,  434  (4 
Scam.,  536):  44  Am.  Dec.,  691  (3  Gilm.,  397);  21  Am. 
Rep.,  72  (79  Penn.,  *54);  29  Am.  Hep.,  368  (6  Neb..  419); 
32  Am.  Rep.,  277  (76  N.  Y.,  78). 


THE  PEOPLE,  ex  rel.  VAN  VOABT, 
VAN  SLYCK. 

Quo  Warranto —  When  it  Lies — Duties  of  Coun- 
ty Boards  of  Canvassers — Practice — Attend- 


ance of  Inspectors  at  Elections — Duties  of  In- 
spectors— Preference  of  Quo  Warranto  Pro- 
ceedings on  Calendar — Pleading. 

An  information  in  nature  of  a  quo  warranto  lies 
against  one  intruding-  into  the  office  of  Sheriff,  in 
consequence  of  an  unlawful  decision  of  the  Countv 
Board  of  Canvassers,  in  his  favor,  convened  pur- 
suant to  the  10th  section  of  the  Act  for  Regulating 
Elections,  passed  Apr.  17, 1822,  sess.  45,  ch.  250. 

The  duties  of  the  Board  are  ministerial,  not  ju- 
dicial. A  certiorari,  therefore,  is  not  the  proper 
remedy. 

The  Act  does  not  require  that  one  of  the  Town 
Inspectors  be  appointed  to  preside  at  the  election. 

All  the  Inspectors  attending,  equally  preside,  and 
have  equal  powers. 

Some  one  of  these  must  be  appointed  by  a  major- 
ity of  those  who  preside,  to  deliver  the  statement  of 
the  town  vote  to  the  County  Clerk,  and  attend  the 
County  Board  of  Canvassers  as  a  member. 

This  appointment  may  be  written  or  parol.  A 
written  appointment  is  preferable. 

If  the  statement  of  the  town  votes  be  delivered  to 
the  County  Clerk  by  a  Town  Inspector,  and  the 
fact  of  his  being  so  is  not  questioned  by  the  Can- 
vassers, he  ought  not  to  be  excluded ;  for  the  de- 
livery of  the  statement,  and  his  attendance  to  per- 
form the  duties  of  a  Canvasser  are,  prima  facie,  evi- 
dece  that  he  was  regularly  appointed. 

The  certificate  of  appointment,  if  in  writing,  is 
good  evidence,  though  not  signed  by  a  majority  of 
the  Town  Inspectors  till  after  the  town  poll  closed. 

The  Inspector  appointed  may  be  one  of  the  ap- 
pointers  himself,  and  sign  the  certificate. 

If  the  votes  of  a  town  are  improperly  excluded.by 
which  a  majority  of  votes  are  canvassed  and  al- 
lowed to  a  candidate  for  the  office  of  Sheriff,  who 
receives  a  certificate,  takes  the  oath  of  office,  &c., 
and  acts  as  Sheriff,  judgment  of  ouster  will  be  given 
against  him,  on  an  information  in  nature  of  a  quo 
warranto  being  filed  ex  relation*  the  one  who  had 
the  actual  majority  of  votes. 

A  special  verdict  in  an  information  in  nature  of  a 
quo  warranto  allowed  a  preference  in  argument  on 
the  calendar. 

Pleadings  in  an  information  in  nature  of  a  quo 
warranto,  against  one  who  unlawfully  intruded 
into  the  office  of  Sheriff,  viz. :  The  information, 
plea,  setting  forth  the  defendant's  title  under  the 
Act  Regulating  Elections,  sess.  45,  ch.  250.  Replica- 
tion and  issues  at  length. 

Citations— 3  Johns.  Cas.,  79 ;  2  Johns.,  184. 

[NOTE. — The  court  allowed  this  cause  a 
preference  on  the  calendar,  on  the  ground  of 
its  being  upon  information,  in  nature  of  a  quo 
warranto.] 

q CHENECTADY  COUNTY,  to  wit:  Samuel 
O  A.  Talcott,  Atty-Gen.  of  the  people  of  the 
State  of  N.  Y. ,  who  sues  for  the  said  people  in 
this  behalf,  comes  here  into  the  Supreme 
*Court  of  Judicature  of  the  State  of  [*298 
New  York,  before  the  justices  of  the  people  of 
the  State  of  New  York,  of  the  Supreme  Court 
of  Judicature  of  the  same  People  at  the  Capitol 
in  the  City  of  Albany,  on  Saturday,  Jan.  18, 
A.  D.  1823,  in  January  Term,  and  for  the  said 
people  of  the  State  of  N.  Y.,  at  the  relation  of 
Gershom  Van  Voast,  of  the  City  of  Schenec- 
tady, according  to  the  form  of  the  Statute  in 
such  cases  made  and  provided,  gives  the  court 
here  to  understand  and  be  informed,  that  the 
office  of  Sheriff  of  the  County  of  Schenectady 
hath  been  for  a  long  time  heretofore,  to  wit  : 
for  the  space  of  ten  years  last  past,  and  up- 
wards, and  still  is  a  public  office,  and  an  of- 
fice of  great  trust  and  pre-eminence  within  the 


NOTE.—  Quo  warranto  auainxt  usurper  of  a  puMlf, 


An  information  in  the  nature  of  a  quo  warranto 
Mea  to  correct  the  unlawful  usurpation  of  a  public 
offlce.  People  v.  Mayor,  &c.,  of  N.  Y.,  3  Johns.  Cas., 
79;  People  v.  Sweeting,  2  Johns.,  184  ;  People  v. 
Itartlett,  0  Wend..  422:  Lewis  v.  Oliver,  4  Abb.  Pr.. 
121  ;  Mayor,  &c.,  of  N.  Y.  v.  Conover,  5  Abb.  Pr.,  171  ; 
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People  v.  Thacher,  55  N.  Y.,  525;  14  Am.  Rep..  312: 
People  v.  Seannell,  7  Cal.,  432  ;  People  v.  Konjni'r,  1 
111.,  104  ;  People  v.  Head.  25  111..  325;  Clurk  v.  Com- 
monwealth, 29  Pa.  St.,  129:  State  v.  Ftter,  14  N.  J. 
L.,  84  :  Strong.  Petitioner  &c  ,  37  Mass.  (20  Pickl,  4H4  ; 
Commonwealth  v.  Dearborn,  15  Muss.,  125;  Common- 
wealth v.  Fowler.  10  Mass.,  2Sfc">;  Common  wealth  v. 
Allen,  128  Mass.,  SOU;  Parker,  v.  Smith,  3  Minn.,  240; 
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State  of  N.  Y.,  to  wit :  at  the  City  and  in  the 
County  of  Schenectady  aforesaid;  and  that 
Harmanus  A.  Van  Slyck,  of  the  County  of 
Schenectady  aforesaid,  without  any  legal  war- 
rant, grant  or  right  whatsoever,  hath,  for  the 
space  of  fourteen  days  now  last  past,  and  more, 
held,  used  and  executed  the  said  office  of  Sher- 
iff of  the  County  of  Schenectady,  without  any 
legal  warrant,  grant  or  right,  and  still  doth 
hold,  use  and  execute  the  said  office,  to  wit : 
at  the  city  and  in  the  county  aforesaid  ;  and 
that  the  said  Harmanus  A.  Van  Slyck,  for  and 
during  all  the  time  last  above  mentioned,  with- 
out any  legal  warrant,  grant  or  right  whatso- 
ever, at  the  City  and  in  the  County  of  Sche- 
nectady, has  claimed  and  still  does  claim,  to 
be  Sheriff  of  the  County  of  Schenectady  afore- 
said, and  to  have,  use  and  enjoy  all  the  liber- 
ties, privileges  and  franchises  to  the  office  of 
Sheriff  of  the  County  of  Schenectady  afore- 
said, belonging  and  appertaining,  which  said 
office,  liberties,  privileges  and  franchises,  he, 
the  said  Harmanus  A.  Van  Slyck,  for  and  dur- 
ing the  whole  time  last  above  mentioned,  upon 
the  said  people  hath  usurped,  intruded  into  and 
unlawfully  held,  and  still  doth  usurp,  intrude 
into  and  unlawfully  hold;  that  is  to  say,  at  the 
City  and  in  the  County  of  Schenectady  afore- 
saia,  in  contempt  of  the  people  of  the  State  of 
N.  Y.,  and  to  their  great  damage  and  preju- 
dice, and  also  against  their  dignity. 

And  the  said  Harmanus  A.  Van  Slyck,  by 
Alonzo  C.  Paige,  his  attorney,  comes,  and  hav- 
ing heard  information,  complains  that  he  is, 
by  color  thereof,  grievously  used  and  dis- 
299*]  quieted,  *and  this  unjustly  ;  because, 
protesting  that  the  said  information,  and  the 
matters  therein  contained,  are  not  sufficient  in 
law  ;  to  which  said  information  the  said  Har- 
manus is  not  bound  by  the  law  of  the  land  to 
answer  ;  yet  for  plea,  in  this  behalf,  the  said 
Harmanus  saith,  that  true  it  is,  that  the  office 
of  Sheriff  of  the  County  of  Schenectady  hath 
been,  for  the  space  of  ten  years  last  past,  and 
upwards,  and  still  is  a  public  office,  and  an 
office  of  great  trust  and  pre-eminence  within 
the  State  of  New  York,  to  wit :  at  the  City 
and  in  the  County  of  Schenectady  afore- 
said, as  in  the  said  information  is  suggested; 
but  the  said  Harmanus  further  saith,  that 
an  election  was  held  in  the  several  towns 
and  ward  of  the  said  County  of  Schenec- 
tady, for  the  election,  among  other  officers 
of  the  State  of  New  York,  and  of  the  said 
County  of  Schenectady,  of  Sheriff  of  said 
County  of  Schenectady,  on  the  first  Monday 
of  Nov.,  A.  D.  1822.  and  continued  from  day 
to  day,  for  three  successive  days,  including 
said  first  Monday  of  Nov.,  pursuant  to  an  Act 
of  the  Legislature  of  the  people  of  the  State 
of  New  York,  entitled  an  Act  for  regulating 
elections,  passed  Apr.  17th,  1822.  And  the 
said  Harmanus  further  saith,  that  after  the 
said  election,  to  wit :  on  the  Tuesday  next  fol 


lowing  the  said  election,  such  of  the  Inspectors 
of  Elections  as  did  attend,  and  had  been  ap- 
pointed by  a  major  part  of  the  Inspectors,  who 
had  presided  at  the  said  election  in  the  several 
towns  and  wards  in  the  said  county,  according 
to  the  direction  of  the  said  Act,  to  attend  at  the 
clerk's  office  in  said  county,  and  in  person  to 
deliver  to  the  clerk  of  said  county,  at  the  of- 
fice, or  to  his  deputy,  or  to  the  keeper  of  said 
office,  a  true  copy  of  the  statement  of  the 
votes  given  at  said  election,  in  the  respective 
towns  and  wards  in  said  county,  in  which  they 
were  respectively  Inspectors  as  aforesaid,  for 
(among  other  officers)  the  officer  of  Sheriff 
aforesaid,  did  attend  at  the  office  of  the  clerk 
of  said  county,  and  in  person,  did  deliver  to 
the  clerk  of  said  county,  a  true  copy  of  the 
statement  of  votes  or  certificate  of  the  Inspect- 
ors of  the  respective  towns  and  wards  of  said 
county,  of  the  votes  given  as  afo'resaid.for  the 
officers  aforesaid  ;  and  they,  the  said  Inspect- 
ors, so  attending  as  aforesaid,  having  been 
appointed  as  aforesaid,  and  having  respective- 
ly *attended  in  person  as  aforesaid,  at  [*3OO 
the  time  and  place  aforesaid,  and  having  de- 
livered their  respective  statements  or  certifi- 
cates of  the  votes  given  as  aforesaid,  to  the 
clerk  of  said  county  as  aforesaid,  did  then  and 
there,  to  wit :  on  the  said  Tuesday  next  fol- 
lowing said  election,  at  the  office  of  the  said 
clerk,  according  to  the  directions  of,  and  in  the 
manner  required,  by  the  aforesaid  Act  of  the 
said  Legislature,  together  with  the  clerk  of 
said  county,  form  themselves  into  a  Board  of 
Canvassers,  and  appoint  one  of  their  number, 
to  wit :  Simon  A.  Groot,  chairman,  and  the 
clerk  of  said  county,  to  wit :  Jelles  A.  Fonda, 
was  present  at  and  acted  as  secretary  of  said 
Board,  and  as  one  of  the  members  thereof ; 
and  the  said  Harmanus  further  saith  that  the 
said  Board  of  Canvassers,  being  so  formed, 
and  organized  as  aforesaid,  did  then  and  there 
proceed  in  the  manner,  and  at  the  time  re- 
quired by  the  aforesaid  Act,  to  calculate  and 
ascertain  the  aggregate  amount  or  whole  num- 
ber of  votes  given  as  aforesaid,  and  delivered 
to  the  said  clerk  as  required  by  the  said 
Act,  for  the  respective  candidates  voted  for  as 
j  Members  of  Assembly,  Sheriff,  Clerk  and  Cor- 
oners of  said  county,  respectively,  at  said  elec- 
tion ;  and  did  thereupon  determine,  conform- 
ably to  the  aforesaid  statements  or  certificates 
of  votes  given  as  aforesaid,  and  delivered  as 
aforesaid,  to  the  clerk  aforesaid,  by  the  In- 
spectors of  Election  of  the  several  towns  and 
wards  in  said  county,  as  aforesaid,  appointed 
as  aforesaid,  upon  the  persons  respectively 
duly  elected,  by  the  greatest  number  of  votes 
in  said  county,  as  Member  of  Assembly, 
Sheriff,  Clerk  and  Coroners  of  said  county  ; 
and  the  said  Board  of  Canvassers  did  then  and 
there  further,  in  pursuance  of  the  direction  of 
said  Act,  make  and  cause  to  be  subscribed  by 
their  aforesaid  chairman  and  secretary,  with 


Commonwealth  v.  Messer,  44  Pa.  St.,  341 ;  Common- 
wealth v.  Small,  26  Pa.  St.,  31. 

In  proceedings  upon  information  to  try  title  to  a 
public  office,  the  court  wQl  not  go  behind  the  returns 
of  the  canvassers,  their  action  being  ministerial,  not 
judicial.  See  above  case  of  People  v.  Van  Slyck. 
"  It  is  the  election,  and  not  the  certificate  of  the 
canvassers  that  gives  the  right  to  an  office."  People 
v.  Cook,  8  N.  Y.,  83.  See.  also.  People  v.  Seaman,  5 
Den.,  409;  People  v.  Vail.  20  Wend.,  12;  People  v. 
Ferguson,  8  Cow.,  102 ;  People  v.  Pease,  30  Barb., 
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588 ;  Atty-Gen.  v.  Barstow,  4  Wis.,  567 ;  State  v. 
Steers,  44  Mo.,  223.  But  see  Commonwealth  v.  Bax- 
ter, 35  Pa.  St..  263. 

Quo  warranto  lien  against  a  corporation  for  usurp- 
ing a  public  franchise.  See  People  v.  Utica  Ins.  Co., 
15  Johns.,  358,  note ;  People  v.  Tibbits,  post,  358,  note. 

Fora  full  discussion  of  the  remedy  against  usurp- 
ers of  public  offices,  see  High  Extr.  Leg.  Rein., 
sees.  623-646,  and  authorities  there  cited.  For  the 
present  New  York  practice,  see  Code  Civ.  Pro.,  sees. 
1797  &c.,  and  1948  &c. 
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their  proper  names  and  handwriting,  a  certifi- 
cate of  such  determination,  and  caused  the 
same  to  be  recorded  in  a  book  kept  in  the  office 
of  the  clerk  of  said  county  for  that  purpose, 
and  a  true  copy  thereof,  subscribed  as  afqre- 
said,  to  be  delivered  to  each  of  the  persons  so 
elected  to  the  respective  offices  of  Member  of 
Assembly,  Sheriff,  Clerk  and  Coroner  of  said 
county;  and  the  said  Harmanus  further  saith, 
that  the  said  Board  of  Canvassers  of  the  said 
3O1*]  County  of  *Schenectady,  so  formed 
and  organized  as  aforesaid,  for  the  purpose 
aforesaid,  upon  calculating  and  ascertaining 
the  aggregate  amount  or  whole  number  of 
votes  given  and  delivered  as  aforesaid,  for 
the  respective  candidates  for  the  offices  of  Sher- 
iff, Clerk  and  Coroner  of  said  county,  at  said 
election  as  aforesaid,  among  other  things  re- 
quired of  them  by  law, did  thereupon  determine 
conformably  to  the  statements  or  certificates  de- 
livered as  aforesaid,  to  the  clerk  as  aforesaid, 
that  he,  the  said  Harmanus  A.  Van  Slyck.was 
duly  elected  by  the  greatest  number  of  votes 
in  said  county,  as  Sheriff  of  said  county  ;  and 
that  said  Board  of  Canvassers,  upon  such  de- 
termination as  aforesaid,  did  then  and  there, 
among  other  things  required  of  them  by  law, 
make,  and  cause  to  be  subscribed  by  their 
chairman  and  secretary  aforesaid,  with  their 
proper  names  and  handwriting,  and  to  be  re- 
corded in  the  clerk's  office  of  said  county,  as 
aforesaid,  a  certificate  of  such  determination, 
that  the  said  Harmanus  had  been  duly  elected 
as  aforesaid  as  Sheriff  of  said  county  as  afore- 
said ;  and  that  a  true  copy  of  said  certificate  of 
said  Board  of  Canvassers,  so  made  and  sub- 
scribed as  aforesaid,  was  by  the  said  Board 
of  Canvassers,  caused  to  be  delivered  to 
him,  the  said  Harmanus,  so  elected  as  afore- 
said, to  the  said  office  of  Sheriff  of  said 
county  as  aforesaid,  to  wit:  at  the  City  and  in 
the  County  of  Schenectady  aforesaid  ;  which 
said  certificate  the  said  Harmanus  brings  here 
into  court.  And  the  said  Harmanus  further 
saith,  that  having  been  duly  elected  Sheriff  of 
said  county  as  aforesaid, and  having  received  a 
true  copy  of  the  certificate  of  the  determination 
of  the  Board  of  Canvassers,  in  the  premises 
as  aforesaid  ;  he,  the  said  Harmanus;  thereaf- 
ter, to  wit :  Jan.  1,  A.  D.  1823,  at  the  City,  of 
Schenectady,  in  said  county,  in  due  form  of 
law,  entered  into  a  bond  to  the  people  of  the 
State  of  New  York,  in  the  penal  sum  of  five 
thousand  dollars,  with  two  sureties,  to  wit  : 
John  Haverly  and  Christian  Haverly,  of  the 
Town  of  Glenville,  in  the  county  aforesaid, 
being  freeholders  in  said  county,  jointly  and 
severally,  in  said  sum  of  five  thousand  dollars, 
to  answer  to  the  people  of  this  State,  and  the 
3O2*J  parties,  *if  any  should  complain,  ac- 
cording to  the  Act  in  such  case  made  and  pro- 
vided ;  which  said  bond  was  then  and  there 
duly  filed  in  the  office  of  the  clerk  of  said 
County  of  Schenectady,  he,  the  said  clerk  of 
the  said  county,  then  and  there  judging  of, 
and  determining  the  competency  of  said  sure- 
ties. And  the  said  Harmanus  further  saith, 
that,  upon  filing  said  bond  in  the  office  of  the 
clerk  as  aforesaid,  to  wit:  Jan.  1,  A.  D.  1823,  at 
the  city  and  in  the  county  aforesaid,  he.  the 
said  llarmanus  did,  in  due  manner  and  form, 
take  and  subscribe  the  oath  for  the  due  execu- 
tion and  faithful  discharge  of  the  duties  of  the 
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office  of  Sheriff  of  said  county,  as  by  law  in 
such  case  is  required,  before  Jelles  A.  Fonda, 
Esquire,  clerk  of  the  said  County  of  Schenec- 
tady, who  then  and  there  had  a  lawful  and 
competent  authority  to  administer  the  same  in 
that  behalf.  And  the  said  Harmanus  further 
saith,  that  at  the  time  of  the  said  election,  and 
on  the  said  Jan.  1.  A.  D.  1823,  he,  the  said 
Harmanus,  then  was,  and  still  is,  a  substantial 
freeholder,  to  wit  :  at  the  town  of  Rotter- 
dam, in  said  County  of  Schenectady.  And 
thereupon,  he,  the  said  Harmanus, "to  wit: 
on  the  said  Jan.  1,  A.  D.  1823,  was  then 
and  there  duly  elected,  appointed,  qualified 
and  admitted,  according  to  the  several  stat- 
utes in  such  cases  made  and  provided,  into 
the  said  office  of  Sheriff  of  said  County  of 
Schenectady,  by  reason  of  which  said  prem- 
ises, he,  the  said  Harmanus,  then  and  there 
became  and  was  and  still  is  Sheriff  of  said 
county,  to  wit :  at  the  County  of  Schenectady 
aforesaid,  by  virtue  whereof,  the  said  Har- 
manus, for  all  the  time  in  said  information  in 
that  behalf  mentioned, hath  used  and  exercised, 
and  still  doth  use  and  exercise,  the  said  office 
of  Sheriff  of  the  said  County  of  Schenectady  ; 
and  hath  there  claimed  and  still  doth  claim,  to 
be  Sheriff  of  said  County  of  Schenectady,  and 
to  have,  use  and  enjoy  all  the  liberties,  privi- 
leges and  franchises,  to  the  said  office  of  Sher- 
iff of  the  County  of  Schenectady  aforesaid, be- 
longing and  appertaining,  as  it  was  lawful  for 
him  to  do.  Without  this,  that  the  said  Har- 
manus hath  usurped  the  said  office,  liberties 
and  franchises  upon  the  said  people  of 
the  State  of  New  York,  in  manner  and 
form,  as,  by  the  said  information,  is  above 
supposed ;  all  which  said  several  matters 
*and  things,  he  the  said  Harraanus  is  [*3O3 
ready  to  verify,  as  the  court  shall  consider  ; 
whereupon  he  prays  judgment,  and  that  the 
aforesaid  office,  liberties,  privileges  and  fran- 
chises, in  form  aforesaid  claimed,  by  him,  the 
said  Harmanus,  may,  for  the  future,  be  al- 
lowed to  him,  and  that  he  may  be  dismissed 
and  discharged  by  the  court  hereof,  and  from 
the  premises  aforesaid.  And  the  said  Samuel 
A.  Talcott,  Esquire,  Atty-Gen.  of  the  people 
of  the  State  of  New  York,  who  for  the  said 
people,  at  the  relation  of  the  said  Gershom 
Van  Voast,  prosecuted  in  this  behalf,  being- 
present  here  in  court,  and  having  heard  the 
said  plea  of  the  said  Harmanus  A.  Van  Slyck, 
by  him  above  pleaded  in  bar  read,  for  the  said 
people,  saith,  that  for  anything  by  him,  the 
said  Harmanus  A.  Van  Slyck,  therein  alleged, 
the  said  people  ought  not  to  be  barred  from 
having  and  maintaining  their  aforesaid  infor- 
mation against  him  ;  because,  protesting,  that 
the  said  plea  of  the  said  Hannauus  A.  Van 
SJyck,  and  the  matters  therein  contained,  are 
insufficient  in  law  to  bar  the  said  people  from 
having  and  maintaining  their  aforesaid  infor- 
mation against  the  said  Harmanus  A.  Van 
Slyck,  for  replication  nevertheless,  in  this  be- 
half the  said  Atty  Gen.  saith,  that,  true  it  is, 
that  an  election  was  held  in  the  several  towns 
and  wards  of  the  said  County  of  Schenectady, 
for  the  election  (among  other  officers  of  the 
State  of  New  York,  and  of  the  said  County  of 
Schenectady)  of  Sheriff  of  said  County  of 
Schenectady,  on  the  first  Monday  of  Nov.,  A. 
D.  1822,  anil  continued  from  day  to  day,  for 
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three  successive  days,  including  said  first  Mon- 
day of  Nov. ,  pursuant  to  an  Act  of  the  Legis- 
lature of  the  people  of  the  State  of  New  York, 
entitled  "  An  Act  for  Regulating  Elections," 
passed  Apr.  17,  1822  ;  ami  after  the  said  elec- 
tion, to  wit :  on  the  Tuesday  next  following 
the  said  election,  such  of  the  Inspectors  of 
Election  as  did  attend,  and  had  been  appoined 
by  a  major  part  of  the  Inspectors,  who  had 
presided  at  the  said  election,  in  the  several 
towns  and  wards  in  the  said  county,  according 
to  the  directions  of  the  said  Act,  to  attend  at 
the  clerk's  office  in  said  county,  and  in  person 
to  deliver  to  the  clerk  of  said  county,  at  the 
office,  or  to  his  deputy,  or  to  the  keeper  of  said 
3O4*J  office,  a  true  *copy  of  the  statement  of 
the  votes  given  at  said  election,  in  the  respect- 
ive towns  and  wards  in  said  county,  in  which 
they  were  respectively  Inspectors  as  aforesaid, 
for  (among  other  officers)  the  office  of  Sher- 
iff aforesaid,  did  attend  at  the  office  of  the 
clerk  of  said  county,  and  in  person  did  deliver 
to  the  clerk  of  said  county  a  true  copy  of  the 
statement  of  votes,  or  certificate  of  the  Inspect- 
ors of  the  respective  towns  and  wards  in  said 
county,  of  the  votes  given  as  aforesaid  for  the 
officers  aforesaid.  But  the  said  Atty-Gen.,  for 
the  said  people  further  saith,  that  the  Inspect- 
ors attending  as  aforesaid,  having  been  ap- 
pointed as  aforesaid,  and  having  respectively 
attended  in  person  as  aforesaid,  at  the  time 
and  place  aforesaid,  and  having  delivered  their 
respective  statements  or  certificates  of  the  votes 
given  as  aforesaid,  to  the  clerk  of  said  county 
as  aforesaid,  did  not  then  and  there,  to  wit : 
on  the  said  Tuesday  next  following  said  elec- 
tion, at  the  office  of  the  said  clerk,  according 
to  the  directions  of,  and  in  the  manner  re- 
quired by,  the  aforesaid  Act  of  the  said  Legis- 
lature, together  with  the  clerk  of  said  county, 
form  themselves  into  a  Board  of  Canvassers, 
and  appoint  such  chairman,  and  have  such 
secretary,  as  in  the  said  plea  of  the  said  Har- 
manus  is  mentioned  ;  and  this  the  said  Atty- 
Gen.  prays  may  be  inquired  of  by  the  country, 
and  the  said  Harmanus  doth  the  like,  &c.  And 
the  said  Atty-Gen.  further  saith,  that  the  said 
supposed  Board  of  Canvassers  did  not,  at  the 
time,  place  and  in  the  manner  in  the  said  plea 
alleged,  proceed  to  calculate  and  ascertain  the 
aggregate  amount  or  whole  number  of  votes 
given  as  aforesaid,  and  delivered  to  the  said 
clerk  as  required  by  the  said  Act,  for  the  re- 
spective candidates  voted  for  as  Members  of 
Assembly,  Sheriff,  Clerk  and  Coroners  of  said 
county  respectively  at  said  election  ;  and  this, 
&c.  And  the  said  Atty-Gen.  further  saith, 
that  the  said  supposed  Board  of  Canvassers 
did  not  determine,  conformable  to  the  afore- 
said statements  or  certificates  of  votes  given 
as  aforesaid,  and  delivered,  as  aforesaid,  to  the 
clerk  aforesaid,  by  the  Inspectors  of  Election 
of  the  several  towns  and  wards  in  said  county 
appointed  as  aforesaid,  upon  the  persons  re- 
spectively duly  elected  by  the  greatest  number 
of  votes  in  said  county,  as  Member  of  Assem- 
3O5*]  bly,  *Sheriff,  Clerk  and  Coroners  of 
said  county  ;  and  this,  &c.  And  the  said  Atty- 
Oen.  further  saith,  that  the  said  supposed 
Board  of  Canvassers  did  not,  at  the  time  and 
place,  and  in  the  manner  in  the  said  plea,  for 
the  purpose  mentioned,  cause  to  be  subscribed, 
by  the  supposed  chairman  and  secretary,  such 
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certificate  of  such  determination,  as  in  the  said 
plea  is  alleged  ;  and  this,  &c.  And  the  said 
Atty-Gen.  further  saith,  that  the  said  supposed 
Board  of  Canvassers  did  not  cause  such  sup- 
posed certificate  of  such  supposed  determina- 
tion, as  in  the  said  plea  is  alleged,  to  be  recorded 
in  a  book  kept  in  the  office  of  the  clerk  of  said 
county  for  that  purpose  ;  and  this,  &c.  And 
the  said  Atty  Gen.  further  saith,  that  the  said 
supposed  Board  of  Canvassers  did  not  cause  a 
true  copy  of  such  supposed  certificate,  sub- 
scribed as  in  the  said  plea  is  alleged,  to  be 
delivered  to  each  of  the  persons  so  elected, 
to  the  respective  offices  of  Member  of  Assem- 
bly, Sheriff,  Clerk  and  Coroner  of  said  county; 
and  this,  &c.  And  the  said  Atty-Gen .  further 
saith,  that  the  said  supposed  Board  of  Canvass- 
ers of  the  said  County  of  Schenectady  did  not 
determine,  conformably  to  the  statements  or 
certificates  delivered  as  aforesaid,  to  the  clerk 
aforesaid,  that  he,  the  said  Harmanus.  was 
duly  elected  by  the  greatest  number  of  votes 
in  said  county,  as  sheriff  of  said  county,  as  in 
the  said  plea  is  alleged  ;  and  this,  &c.  And 
the  said  Atty-Gen.  further  saith,  that  the  said 
supposed  Board  of  Canvassers  did  not  make 
and  cause  to  be  subscribed  by  their  supposed 
chairman  and  secretary,  and  to  be  recorded  in 
the  clerk's  office  of  said  county,  a  certificate 
of  a  determination  that  the  said  Harmanus  had 
been  duly  elected  sheriff  of  said  county,  as  in 
the  said  plea  is  alleged  ;  and  this,  &c.  And 
the  said  Atty-Gen.  further  saith,  that  a  true 
copy  of  said  last  mentioned  supposed  certifi- 
cate of  said  supposed  Board  of  Canvassers, 
made  and  subscribed  as.in  the  said  plea  is  al- 
leged, was  not,  by  the  said  supposed  Board  of 
Canvassers,  caused  to  be  delivered  to  the  said 
Harmanus  as  in  the  said  plea  is  supposed  ;  and 
this,  &c.  And  the  said  Atty-Gen.  further 
saith,  that  the  said  Harmanus  was  not  elected 
Sheriff  of  the  said  County  of  Schenctady,  as 
in  the  said  plea  is  supposed  ;  *and  this,  [*3O6 
&c.  And  the  said  Atty-Gen  further  saith, 
that  true  it  is  that  the  said  Harmanus,  at  the 
time  and  place  for  that  purpose  in  the  said 
plea  mentioned,  did  enter  into  such  bond  in 
such  penal  sum,  with  such  sureties  and  condi- 
tion, and  that  such  bond  was  filed  in  such  of- 
fic«  as  in  the  said  plea  alleged  ;  and  also  that 
the  said  Harmanus  did,  on  the  day  and  year, 
and  at  the  place  in  the  said  plea  alleged,  take 
and  subscribe  such  oath  before  the  said  Jelles 
A.  Fonda,  as  is  also  in  the  said  plea  alleged  ; 
and  further,  that  the  said  Harmanus,  on  the 
said  Jan.  1st,  A.  D.  1823,  was,  and  still  is  a 
substantial  freeholder,  to  wit :  at  the  place  in 
the  said  plea  for  that  purpose  mentioned  ;  but 
the  said  Atty-Gen.  further  saith,  that  the  said 
Harmanus  was  not,  on  the  said  Jan.  1st,  or  at 
any  time  since,  nor  is  he  now,  Sheriff  of  the 
said  County  of  Schenectady,  as  in  the  said  plea 
is  alleged  :  and  this,  &c. 

Upon  tne  above  pleadings,  the  cause  was 
tried  before  Duer,  Circuit  Judge,  at  the  Sche- 
nectady Circuit,  in  Sept.,  1824,  when  the  jury 
found  a  special  verdict  as  follows  :  that  at  the 
election  mentioned  in  the  pleadings,  the  de- 
fendant received  758  votes,  and  that  the  relator 
received  768  votes,  from  the  electors,  for 
the  office  of  Sheriff  of  the  County  of  Schenec- 
tady, which  votes  were  duly  canvassed  and  es- 
timated by  the  Inspectors,  of  Election,  at  the  re- 
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spective  polls  held  in  the  several  wards  and 
towns  of  the  county ;  and  the  names  of  the  sever- 
al candidates  voted  for  at  such  election  were  set 
down  in  writing  with  the  number  of  votes,  in 
words  at  full  length,  given  for  the  candidates 
for  the  said  office  of  Sheriff,  and  certified  and 
subscribed  by  the  Inspectors  with  their  own 
proper  names  thereto  ;  and  that  the  Inspectors 
did,  within  two  days  thereafter,  cause  to  be 
delivered  to  the  respective  town  clerks,  and 
clerk  of  the  City  of  Schenectady,  in  the  Coun- 
ty of  Schenectady,  in  the  several  towns  and 
wards  in  which  such  votes  were  taken,  one 
copy  of  the  statement  to  be  by  them  respect- 
ively entered  of  record  in  their  office ;  that 
the  poll  books  and  ballots  made  and  taken  at 
the  election  were  immediately,  upon  the  mak- 
ing and  subscribing  the  statement  or  certifi- 
cates, destroyed  by  the  Inspectors  ;  that  before 
the  commencement  of  the  election,  the  Secre- 
3O7*]  tary  of  *State  did  cause  the  Act  of  the 
Legislature,  entitled  "An  Act  for  Regulating 
Elections,"  passed  Apr.  17,  1822,  to  be  printed 
and  distributed  to  the  clerks  of  the  respective 
counties  of  this  State,  and  did  prepare  certain 
forms  for  carrying  this  Act  into  effect,  in  pur- 
suance of  the  directions  of  the  30th  section  ; 
and  further  that  among  the  forms  prepared 
by  the  Secretary  of  State,  was  one  in  the  words 
and  figures  following  ;  that  is  to  say,  "  No.  25 
— form  of  appointment  by  the  Inspectors  of 
Election  of  one  of  their  own  body  [section  IX]. 
We,  the  inspectors  of  election  in  the  town  of 
[or  in  ward  of  the  City  of 

]  in  the  County  of  do  ap- 

point ,  one  of  the  said  Inspectors,  to 

preside  at  the  election  to  be  held  this  day,  and 
the  two  succeeding  days  in  the  said  town  [or 
ward]  for  [specify  the  officers  to  be  elected] 
and  to  do  and  perform  such  other  duties  as 
appertain  to  him,  as  presiding  inspector,  by 
virtue  of  the  Act  for  Regulating  Elections. 
Dated,  &c. 

)  Inspectors  of 
f    Election." 

"NOTE. — This  appointment  must  be  made 
before  the  poll  is  opened."  Which  form  was 
printed  with,  and  annexed  to  the  Act,  and  dis- 
tributed by  the  Secretary  therewith,  to  the  sev- 
eral county  clerks  of  this  State.  That  in  all 
the  towns  and  wards  of  the  County  of  Schenec- 
tady, except  in  the  town  of  Niskayuna,  a  ma- 
jority of  the  Inspectors  who  presided  at  the 
election  did,  before  the  poll  of  election  was 
opened,  appoint  one  of  their  number  to  presidS 
at  the  election,  and  did  subscribe,  and  give  to 
the  person  so  appointed  to  preside,  a  certificate 
in  the  form  above  prepared  and  distributed  by 
the  Secretary  of  State,  with  the  blanks  left  by 
the  Secretary,  properly  filled  up,  as  to  names, 
date  and  place.  That  Jacob  C.  Van  Vranken, 
Peter  D.  Van  Vranken  and  Cornelius  E.  Ty- 
mesen  were  Inspectors  of  and  presided  at  and 
held  the  poll  of  the  election  in  the  Town  of 
Niskayuna,  one  of  the  towns  of  the  county  ; 
and  that  Jacob  C.  Van  Vranken  and  Peter  D. 
Van  Vranken,  after  the  close  of  the  poll  in  the 
last  mentioned  town,  did  appoint  Tymesen  to 
attend  at  the  clerk's  office  of  the  County  of 
Schenectady,  and  in  person  to  deliver  to  the 
IIO8*J  clerk  at  the  office,  or  to  the  deputy  *or 
keeper  of  the  office,  a  true  copy  of  the  state- 
ment of  votes  so  given  at  the  election  in  the 
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Town  of  Niskayuna,  certified  by  him  and  the 
other  Inspectors,  and  to  perform  the  duties 
prescribed  for  the  persons  so  appointed  in  and 
by  the  10th  section  of  the  Act.  But  that  the 
Inspectors  of  Election  in  the  Town  of  Niska- 
yuna did  not,  at  the  time  of  making  the  ap- 
pointment of  Tymesen,  make  or  subscribe  any 
certificate  in  writing,  that  he  was  appointed 
for  any  of  the  last  mentioned  purposes.  That 
the  Inspectors  of  Election  in  the  Town  of 
Niskayuna  did  at  the  time  of  his  appointment, 
deliver  to  Tymesen  a  true  copy  of  the  state- 
ment of  votes  given,  at  the  said  election  in  the 
Town  of  Niskayuna,  certified  by  all  the  In- 
spectors who  attended  the  election  in  the  town, 
with  which,  last  mentioned  certificate,  he  did, 
after  his  appointment,  to  wit:  on  the  Tuesday 
next  following  the  election,  at  one  o'clock  in 
the  afternoon~of  that  day,  attend  at  the  clerk's 
office  of  the  County  of  Schenectady ;  and  did,  in 
person,  deliver  the  last  mentioned  certificate  to 
the  clerk,  with  whom  the  same  has  ever  since 
remained;  of  which  delivery,  all  the  Canvass- 
ers herein  next  mentioned  at  the  time  of  their 
meeting  had  notice.  That  on  Tuesday  next 
following  the  election,  at  the  hour  of  one 
i  o'clock  in  the  afternoon,  the  following  per- 
sons, having  been  duly  appointed  and  received 
certificates  in  writing  of  that  fact,  to  attend  at 
the  clerk's  office  of  the  County  of  Schenectady, 
for  the  purpose  expressed  in  the  10th  section 
of  the  Act,  did  also  attend  at  the  clerk's  office, 
and  did  deliver  to  the  clerk  true  copies  of  the 
statements  of  votes  taken  at  the  election-  in 
their  respective  towns  and  wards,  duly  certi- 
fied ;  that  is  to  say,  John  F.  D.  Vedder,  from 
the  town  of  Duanesburgh  (and  thus  naming 
the  Inspectors  who  attended  from  their  re- 
spective towns).  That  these  Inspectors,  to- 
gether with  Tymesen,  from  the  Town  of  Niska- 
yuna, and  Jelles  A.  Fonda,  the  County  Clerk, 
being  on  the  day  and  hour  last  mentioned,  and 
before  four  o'clock  in  the  afternoon  of  the 
same  day,  so  assembled  and  attending  at  the 
County  Clerk's  office  for  the  purpose,  did  form 
j  themselves  into  a  Board  of  Canvassers,  and 
did  appoint  Simon  A.  Groot  chairman  of  the 
Board,  and  Jelles  A.  Fonda  being  present, 
was  secretary  thereof.  *That  inime-  [*3O9 
diately  after  the  appointment  of  the  chair- 
man, the  several  persons  so  attending  the  Board 
were  required  to  produce  written  certificates 
of  their  appointment  as  members,  from  the 
majority  of  the  Inspectors  of  their  respective 
towns  and  wards  :  and  that  all  the  Canvass 
ers  so  attending  did  produce  such  certificates, 
except  Tymesen,  who  told  the  Canvassers  that 
he  had  received  no  such  written  certificate  of 
appointment  from  the  Inspectors  who  held  the 
poll  of  the  election  in  the  Town  of  Niskayuna: 
but  that  he  was  so  appointed  without  writing: 
whereupon  the  Canvassers  did  determine  by  a 
vote,  that  Tymesen  had  no  right  to  a  seat  as  a 
member  of  the  Board  of  Canvassers,  and  did 
exclude  him  from  the  board.  That  after  this 
determination  of  the  Canvassers,  and  before 
the  hour  of  four  o'clock  in  the  afternoon,  Ty- 
i  mesen  did  procure  a  paper  writing  in  the  fol- 
I  lowing  words  :  "  We,  the  Inspectors  of  tin- 
Election  in  the  Town  of  Niskavuna,  in  the 
County  of  Schenectady,  do  appoint  Tymesen, 
1  one  of  the  Inspectors  of  said  election,  to  pre- 
'  side  at  the  election  to  be  held  in  the  said  town, 
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for  the  officers  to  be  elected  in  the  said  county,  the  votes,  Tymesen,  accompanied  by  Jacob  C. 
on  the  fourth  day  of  November,  and  the  two  Van  Vranken  and  Peter  D.  Van  Vranken, 
succeeding  days,  in  the  year  one  thousand  did  appear  before  the  Board,  and  Tymesen 
eight  hundred  and  twenty-two,  to  do  and  per-  did  present  the  last  mentioned  certificate  to 
form  all  such  duties  as  appertain  to  the  said  the  Canvassers,  and  Jacob  C.  Van  Vranken 
election,  by  virtue  of  the  Act  Regulating  Elec-  and  Peter  D.  Van  Vranken  offered  to  the 
tions.  Dated  this  fourth  day  of  November,  *Board  to  make  oath,  that  Tymesen  [*311 
1822."  Which  was  signed  by  Jacob  C.  Van  had  been  appointed  by  the  Inspectors  who 
Vranken  and  Cornelius  E.  Tymesen,  as  In-  presided  at  the  poll  in  the  Town  of  Niskayuna, 
spectorsof  Election  of  the  Town  of  Niskayuna,  j  at  the  election,  to  attend  with  a  certificate  of 
on  the  Tuesday  next  following  the  election.  I  the  votes  of  the  Town  of  Niskayuna,  at  the 
That  Tymesen  did  offer  this  writing  to  the  J  clerk's  office  of  the  county,  as  a  member  of  the 
Canvassers,  and  did  again  claim  a  seat  with  Board  of  Canvassers,  and  Tymeson  did  claim 


them,  as  a  member  of  the  Board  of  Canvass- 
ers, before  the  hour  of  four  o'clock  in  the  after- 
noon of  the  Tuesday  next  following  the  elec- 
tion, and  did  inform  the  Canvassers,  so  assem- 
bled as  a  Board  of  Canvassers,  that  himself 
and  Jacob  C.  Van  Vranken  were  a  majority  of 
the  Inspectors  who  had  presided  at  the  poll  of 
the  election  in  the  Town  of  Niskayuna  ;  but 
the  said  Canvassers  did  a  second  time,  by  vote, 
determine,  that  Tymesen  had  no  right  to  a  seat 
with  the  Board,  and  did  exclude  him  there- 
from, alleging,  among  other  reasons,  for  ex- 
cluding him,  that  the  writing  was  not  sub- 
scribed by  a  majority  of  the  Inspectors,  who 
3 1O*1  had  presided  at  the  poll  *of  the  elec- 
tion in  Niskayuna,  exclusive  of  Tymeseu.  That 
after  this  determination,  and  after  the  hour  of 
four  o'clock  of  the  afternoon  of  the  Tuesday 


a  seat  at,  and  to  be  a  member  of  the  Board, 
and  to  act  as  one  of  the  Canvassers  of  the  votes 
of  the  county,  so  given  at  the  election  ;  but  a- 
majority  of  the  Canvassers  refused  to  receive 
any  evidence  of  the  appointmeat  of  Tymesen 
as  one  of  the  Board,  alleging,  among  other 
reasons  therefor,  that  such  proof  ought  to 
have  been  offered  previous  to  the  hour  of  four 
o'clock  in  the  afternoon  of  the  Tuesday  next 
following  the  election  ;  and  did,  thereupon,  a 
third  time,  by  vote,  determine  that  Tymesen 
had  no  right  to  a  seat  at  the  Board  as  a  mem- 
ber thereof  ;  and  did  again  exclude  him  there- 
from. That  the  remaining  Canvassers  did  pro- 
ceed to  calculate,  estimate  and  ascertain  the 
remainder  of  the  votes  given  at  the  election  ; 
and  having  completed  such  estimate  and  cal- 
culation, and  ascertained  the  amount  of  votes 


next  following  the  election,  they,  with  the  ex-  j  given  at  the  election,  a  motion  was  made  by 
ception  of  Tymesen,  proceeded  to  calculate  one  of  the  Canvassers,  and  seconded  by 
and  ascertain  the  whole  number  of  votes,  !  another,  that  they  should  calculate,  estimate 
which  were  given  at  the  election  for  the  sev-  j  and  ascertain  the  number  of  votes  given  in  the 
eral  persons  voted  for  as  Governor,  Lieuten*  Town  of  Niskayuna,  which  motion  the  chair- 
ant-Governor,  Senator,  a  Representative  in  j  man  refused  to  put  to  vote.  Whereupon,  one 
the  Congress  of  the  U.  S.,  Member  of  Assem-  j  of  the  Canvassers  made  a  motion,  that  the 
bly,  Sheriff,  Clerk  of  the  County  and  Coroners,  chairman  and  secretary  of  the  Canvassers 
at  the  election  in  the  first  and  second  wards  in  should  sign  a  certificate  of  the  result  of  the 
the  City  of  Schenectady ;  and  then  adjourned  J  canvass  of  the  votes  of  the  county,  as  it  had 


the  further  canvass  of  the  votes  of  the  county 
and  their  meeting  until  nine  o'clock  in  the 
forenoon  of  the  following  day.  That  after 
this  adjournment,  and  before  the  hour  to 
which  the  Canvassers  had  adjourned  their 
meeting,  Tymsen  procured  another  paper  writ- 
ing or  certificate  in  the  words  following:  "  We, 


been  obtained  by  excluding  the  votes  of  the 
Town  of  Niskayuna,  and  from  canvassing  the 
votes  given  in  the  other  towns  and  wards  of 
the  said  county,  which  was  carried  by  the 
votes  of  a  majority  of  the  Canvassers;  and  that 
thereupon,  the  chairman  and  secretary  did  sign 
a  certificate,  which  commenced  with  the  fol- 


the  majority  of  the  Inspectors  actually  presid-  lowing  words  :  "  At  a  meeting  of  the  Board 
ing  at  the  election  in  the  Town  of  Niskayuna,  j  of  Canvassers,  duly  organized  and  held  in  and 
in  the  County  of  Schenectady,  on  the  fourth  j  for  the  County  of  Schenectady,  at  the  clerk's 
day  of  November  instant,  and  the  two  succeed-  office  in  the  City  of  Schenectady,  in  said  coun- 
ing  days,  in  the  said  town,  for  Governor,  Lieu-  |  ty,  on  the  12th  and  13th  days  of  November,  in 
tenant-Governor,  four  Senators,  an  Assembly-  !  the  year  1822,  pursuant  to  the  Act  entitled  'An 
man,  Sheriff.  County  Clerk,  four  Coroners  Act  for  Regulating  Elect  ions,' passed  April  the 
and  one  Representative  to  Congress,  do  certify  17th,  1822,  Simon  A.  Groot  was  chosen  chair- 
that  we  did,  on  the  sixth  day  of  November  in- 1  man,  and  Jelles  A.  Fonda,  clerk  of  the  said 


slant,  appoint  Cornelius  E.  Tymesen,  also  actu 
ally  presiding  at  said  election,  to  do  and  per- 
form such  duties  as  appertain  to  him  by  vir- 
tue of  such  appointment,  and  as  are  prescribed 


*county,  was,  exoffitio,  secretary  of  the  [*312 
said  Board,  the  following  persons  appeared 
and  constituted  the  said  Board,  they  being  In- 
spectors of  Elections  in  the  several  wards  and 


in  the  10th  section  of  the  Act  for  Regulating  |  towns  in  the  said  county,  and  having  been  re- 
Elections,  passed  April  17th,  1822.  Dated  12th  j  spectively  appointed  by  the  major  part  of  the 
November,  1822  ;"  which  last  mentioned  cer-  Inspectors  of  their  respective  wards  and  towns 
tificate  was  signed  by  Peter  D.  Van  Vranken  to  preside  at  an  election  held  therein,  on  the 
and  Jacob  C. Van  Vrauken  as  Inspectors.  That  j  fourth  day  of  November,  1822,  and  the  two 
Nov.  13,  A.  D.  1822,  at  the  hour  of  nine  o'clock  succeeding  days  inclusive,  for  the  purpose  of 
in  the  forenoon,  being  the  day  and  hour  to  choosing  one  Member  of  Assembly,  one  Sher- 
which  the  canvass  of  the  remainder  of  the  iff,  four  Coroners  and  one  Clerk ;  that  is  to  say, 
votes  of  the  county,  and  the  meeting  of  the  j  John  N.  Marselis,  of  the  first  ward,  Simon  A. 
Canvassers  were  adjourned,  and  immediately  \  Groot,  of  the  second  ward,  none  admitted  of 
after  the  Canvassers  had  met,  and  were  about ;  the  Town  of  Niskayuna.  The  certificates  and 
to  continue  the  canvass  of  the  remainder  of  i  statements  of  the  votes  of  the  Town  of  Nis- 
396  COWEK  4. 


18i5 


THE  PEOPLE  v.  VAN  SLYCK. 


312 


kayuna  were  denied  acceptance.  The  Inspect- 
ors had  neglected  the  necessary  appointment 
for  a  presiding  Inspector,  pursuant  to  the  10th 
section  of  the  Act  Regulating  Elections,passed 
April  17th,  1822.  Harmanus  A.  Van  Slyck,  of 
the  town  of  Rotterdam  (and  so  of  each  town). 
The  Board  then  proceeded  to  calculate  and  as- 
certain the  whole  number  of  votes,  given  at 
such  election,  in  the  said  county  for  the  several 
persons  voted  for  the  offices  above  specified  ; 
any  thereupon  the  said  Board  dp,  according  to 
the  Act  aforesaid,  set  down  in  writing  the 
names  of  the  several  candidates  so  voted  for  at 
such  election,  for  any  and  every  of  the  offices 
aforesaid,  and  the  numbers  of  votes  in  words 
written  at  full  length,  which  were  given  at 
such  election,  for  the  said  candidates  respect- 
ively." That  the  said  certificate  then  contained 
a  statement  of  the  votes  given  in  each  town  and 
ward  of  the  county,  except  in  the  Town  of  Nis- 
kayuna,  for  (among  other  officers)  the  candi- 
dates for  the  office  of  Sheriff,  by  which  state- 
ment it  appears  that  the  defendant  received  at 
the  election,  in  the  towns  and  wards  of  the 
county,  exclusive  of  the  votes  of  the  Town  of 
Niskayuna,  732  votes  for  the  office  of  Sheriff, 
and  that  Gershom  Van  Voast,  the  relator,  re- 
ceived in  the  towns  and  wards  of  the  county, 
exclusive  of  the  votes  of  the  Town  of  Niskay- 
una, 719  votes  for  the  office  of  Sheriff  ;  and 
that  the  defendant  and  Gershom  Van  Voast, 
each  received  more  votes  than  any  other  candi- 
dates for  the  office  of  Sheriff  at  the  election. 
313*]  That  the  last  mentioned  Certificate, 
after  detailing  the  votes  of  the  respective  can- 
didates for  the  offices  of  Assemblyman,  Clerk, 
Sheriff  and  Coroners,  in  each  town  and  ward 
of  the  county,  except  the  Town  of  Niskayuna, 
concludes,  so  far  as  relates  to  the  office  of  Sher- 
iff, in  the  following  words  :  "  And  do  certify, 
determine  and  declare,  conformably  to  the 
statements  or  certificates,  made  and  delivered 
by  the  Inspectors  of  Elections  of  the  several 
wards  and  towns  in  the  said  county,  that  Har- 
manus A.  Van  Slyck,  by  the  greatest  number 
of  votes  in  the  said  county,  was  duly  elected 
Sheriff  of  the  said  county,  "in  testimony  where- 
of we,  the  chairman  and  secretary  of  the  said 
Board  of  Canvassers,  have  hereunto  set  our 
hands,  this  thirteenth  day  of  November,  in  the 
year  one  thousand  eight  hundred  and  twenty- 
two."  That  the  last  mentioned  certificate  is 
entered  by  the  County  Clerk  at  full  length,  in 
a  book  by  him  provided  for  that  purpose,  and 
kept  in  his  office  ;  and  further,  that  a  true  copy 
thereof,  subscribed  by  the  chairman  and  secre- 
tary, was  delivered  to  Van  Slyck,  and  another 
copy  thereof  published  in  the  newspaper, 
printed  in  the  county.  That  in  the  Town  of 
Niskayuna,  the  defendant  and  Van  Voast  each 
obtained  more  votes  than  any  other  person  for 
the  office  of  Sheriff  ;  and  that  the  defendant 
obtained  for  the  office  26  votes  only,  and  Van 
Voast  49  votes,  which  was  duly  certified  in  the 
certificate  so  signed  by  the  Inspectors  of  the 
Election,  and  delivered  to  Tymesen,  and  by 
him  delivered  to  the  County  Clerk  as  before 
mentioned.  That  the  Canvassers  did  reject 
and  refuse  to  canvass  and  estimate  the  votes 
given  in  the  Town  of  Niskayuna,  at  the  elec- 
tion, and  certified  and  delivered  to  the  County 
Clerk,  and  that  the  votes  given  in  the  Town  of 
Niskayuna  for  Van  Voast,  added  to  the  votes 
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given  for  him  in  the  several  towns  and  wards 
of  the  county,  for  the  office  of  Sheriff,  give 
him  a  majority  of  ten  votes  for  the  office  of 
Sheriff,  over  any  other  person  voted  for  at  the 
election.  That  the  defendant  upon  receiving 
the  copy  of  the  certificate  signed  by  the  chair- 
man and  secretary,  Jan.  1,  A.  D.,  1823, 'took 
the  oath  and  gave  the  security  prescribed  by 
law,  and  entered  upon  the  office  of  Sheriff  o"f 
the  County  of  Schenectady  ;  and  held  this  of- 
fice ever  since  ;  and  that  the  defendant,  at  the 
*time  of  the  election,  and  Jan.  1,  1823,  [*314 
was  a  freeholder.  But  whether,  &c. 

Mr.  8.  W.  Jones,  for  the  plaintiffs.  Unless 
the  defendant  shows  a  clear  right,  he  cannot 
hold.  The  8th  section  of  the  4th  article  of  the 
new  Constitution  provides,  "  that  sheriffs,  &c. , 
shall  be  chosen  by  the  electors  of  the  respect- 
ive counties,  once  in  every  three  years. 

To  make  a  choice  of  the  defendant  within 
this  provision,  there  should  be  a  majority  of 
legal  votes  ;  whereas  the  verdict  finds  a  majori- 
ty the  other  way  ;  and  falsifies  the  certificate 
of  the  Board  of  Canvassers,  which  is  indeed 
untrue  upon  its  face. 

The  Board  proceeded  under  the  notion  tha  t 
an  appointment  of  a  president  was  necessary 
for  the  Town  Board,  and  that  this  should  be 
certified  to  the  County  Board.  This  was  not 
necessary.  The  Secretary  of  State  was  mis- 
taken in  his  construction  of  the  10th  section  of 
the  Act  for  Regulating  Elections,  sess.  46,  ch . 
250,  sec.  10.  The  wordsare,  "that  one  of  the 
said  Inspectors,  who  shall  actually  preside  at 
such  election  in  each  of  the  towns  and  wards 
of  this  State,  to  be  appointed  for  that  purpose 
by  the  major  part  of  the  Inspectors  who  so 
preside,  shall,  on,  &c.,  attend  at  the  clerk's  of- 
fice, &c."  In  the  9th  section  or  any  previous 
sections  there  is  no  allusion  to  a  presiding  In- 
spector ;  and  it  is  plain  from  the  several  pro- 
visions in  relation  to  the  proceedings  of  the 
Town  Board,  that  all  and  each  of  them  are  to 
be  considered  and  treated  as  presidents  within 
the  meaning  of  the  10th  section.  Either  of 
them  may  be  appointed  after  the  poll  has 
closed  ;  and  no  particular  form  of  appoint- 
ment is  necessary.  The  secretary  directs,  in 
his  note,  that  the  appointment  should  be  made 
before  the  opening  of  the  poll.  Suppose  the 
one  then  appointed  should  be  sick,  die,  or 
otherwise  incapable  of  attending,  must  the 
votes  be  lost  ? 

WOODWORTH,  J.  I  think  there  is  nothing 
in  the  Act  that  requires  this  proceeding. 

There  are  several  cases  in  which  certificates 
are  made  necessary  by  the  Town  Board,  but  a 
president,  as  such,  is  not  *once  men-  [*3 1  5 
tioned.  The  Inspectors  are  treated  as  having 
the  same  equal  authority  throughout,  and  in 
every  respect. 

7  rie  Court  told  Mr.  Jones  that  he  need  not 
pursue  this  point  any  further  for  the  present  ; 
but  they  would  hear  the  other  side  upon  it. 

Mr.  Jones  then  cited  the  following  authori- 
ties to  show  than  an  information,  in  nature  of 
a  quowarranto,  was  the  proper  remedy  in  this 
case:  King  v.  Godicin,  Doug.,  398;  Kexv. 
Vice- Chancellor  of  Cambridge,  3  Burr.,  1647  ; 
People  v.  tfweeting,  2  Johns.,  184;  Pestle  v. 
Mayor  rfr.,  of  N.  Y.,  3  Johns.  Cas.,  79;  1  R. 
L.  107.  The  granting  of  a  mandamua  and  an 
information  in  nature  of  a  quo  irurranto,  he 
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-said,  depend  much  upon  the  same  principles  ; 
the  one  being  to  admit  an  officer  improperly 
excluded ;  the  other  to  oust  one  who  has 
usurped  an  office  illegally,  in  order  to  make 
way  for  the  rightful  candidate.  (2  Esp.  Dig. , 
343,  Gould's  ed.  ;  2  Hawk.  P.  C.,  ch.  26, 
sec.  9.) 

Messrs.  A.  C.  Paige  and  M.  T.  Reynolds,  for 
the  defendant.  If  the  canvass  were  an  origi- 
nal proceeding  in  this  court,  there  might  be  no 
difficulty  in  saying  that  the  defendant  should 
not  hold  his  place  as  Sheriff  ;  but  there  is  an 
insuperable  impediment  to  their  interference 
at  this  stage,  and  in  this  manner.  The  certifi- 
cate of  determination  of  the  Board  of  Canvass- 
ers is  conclusive  evidence  of  the  legal  election 
of  the  defendant.  It  can  neither  be  impeached 
nor  contradicted.  The  only  guard  against  mis- 
conduct is  provided  by  the  19th  section  of  the 
Act.  If  the  canvassers  willfully  violate  their 
oath,  they  are  subject  to  the  penalty  of  $500. 
This  court  might,  for  the  reason  relied  on  in 
this  case,  review  every  canvass  of  an  election, 
not  excepting  that  of  Governor,  Lieut.-Gov- 
ernor,  &c.,  by  the  State  Canvassers.  Upon  the 
same  ground,  an  information  would  lie  against 
a  member  of  either  house  of  the  Legislature  ; 
for  if  this  court  have  jurisdiction,  it  can  be 
taken  away  only  by  express  provision.  When 
organized  pursuant  to  the  10th  section,  a  ma- 
jority of  the  County  Board  are,  by  the  same 
section,  to  determine  &c.,  upon  the  person  or 
persons  duly  elected,  &c. ,  as  Sheriff,  &c.  The 
316*]  authority  here  is  judicial ;  and  it  *is 
plain,  from  the  whole  Act  on  this  subject,  the 
Legislature  intended  that  the  determination 
should  be  as  far  binding  and  conclusive  as  a 
judgment  in  a  court  of  justice. 

Very  great  inconveniences  will  result  from 
a  contrary  construction.  Suppose  the  defend- 
ant to  be  ousted  ;  a  new  Sheriff  cannot  be  im- 
mediately chosen  ;  the  Board  cannot  be  con- 
vened ;  they  sxefunctus  officio  ;  their  powers 
are  limited.  As  a  body,  they  must  be  made 
up  of  the  town  boards,  which  are  continually 
changing ;  and,  if  otherwise,  they  can  do  no 
Act  after  the  Tuesday,  or  some  adjourned  day 
next  succeeding  the  election.  They  cannot 
again  convene.  No  subsequent  board  can  per- 
form their  duties.  No  process  can  be  issued 
to  restore  Van  Voast,  and  the  county  must  for 
a  time  remain  without  a  Sheriff.  The  coroners 
cannot  take  the  county.  Their  powers  are  in- 
adequate, being  principally  judicial ;  seldom 
ministerial.  (5  Com.  Dig.,  Officer,  G.,  5  to  13; 
1  Bl.  Com.,  348-9  :  1  R.  L.,  420,  1,  sec.  5.)  In 
his  ministerial  capacity  he  acts  strictly  as  a 
substitute  for  the  Sheriff  in  the  case  of  his 
death,  partiality,  &c.  What,  in  the  meantime, 
is  to  become  of  the  jail  and  the  prisoners  ?  Is 
the  door  to  be  thrown  open  to  them  ?  If  the 
court  sees  that  such  a  consequence  must  fol- 
low, they  will  not  interfere.  It  is  a  maxim 
that  if  the  right  of  an  individual  conflict  with 
the  public  safety,  the  former  must  yield. 

By  the  14th  section  of  the  Act  Regulating 
Elections,  the  judges  of  this  court  are,  upon 
certain  events,  to  act  as  State  Canvassers  ;  and 
the  powers  of  State  and  County  Canvassers  are 
conferred  in  nearly  the  same  terms.  Would 
you  interfere  and  grant  an  information  upon 
a  canvass  of  two  of  your  own  body  ?  You 
must  do  it  upon  the  principle  relied  on  here. 
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The  Legislature,  obviously,  never  intended 
that  this  court  should  exercise  the  power  of  re 
view.  The  case  is  one  of  the  first  impression. 
Not  one  case  of  an  information  in  nature  of  a 
quo  warranto  to  try  a  right  to  the  office  of  Sheriff 
can  be  produced.  There  is  but  instance  in  the 
books  of  such  a  proceeding  against  an  elective 
public  officer,  and  that  was  a  supervisor  (Peo- 
ple v.  Sweeting,  2  Johns. ,  184),  where  it  was 
refused  on  the  ground  that  the  term  of  office 
had  nearly  expired.  Admitting,  however,  that 
it  will  lie  in  that  case,  it  does  not  *f  ol-[*3 1 7 
low  that  it  will  lie  against  a  Sheriff.  There  is 
no  Board,  as  in  this  case,  vested  with  judicial 
powers.  The  justices  of  the  town  are  to  pre- 
side, with  authority  to  say  who  shall  vote,  but 
not  who  is  elected.  The  canvass  is  a  ministe- 
rial act.  (2  R.  L.,  127,  sec.  2,  3.)  The  case 
of  Rex  v.  Vice- Chancellor  of  Cambridge,  cited 
from  Burrow,  1647,  was  a  proceeding  by  'man- 
damus. But  admitting  the  principle  to  be  the 
same,  it  will  be  found,  on  examining  that  case, 
that  the  power  of  the  Canvassers  was  not  ju- 
dicial. The  Statute  R.  L.,  418,  19,  sec.  1,  re- 
quires that  the  county  should  be  assigned  to 
the  new  Sheriff.  This  is  done.  Suppose  the 
defendant  to  be  ousted  of  his  office,  to  whom 
shall  he  assign  ?  The  Statute  requires  that  he 
should  assign  to  his  successor.  Here  he  has 
none.  It  requires  that  the  assignment  should 
be  by  the  Sheriff.  Being  ousted  of  his  office, 
no  one  is  left  to  perform  that  duty.  The  court 
will  look  to  the  interests  of  the  public.  The 
K.  B.  have  denied  a  certiorari  to  remove  an  as- 
sessment of  the  land  tax.  Rex  v.  King,  2  T. 
R.,  234.  So  of  a  poor  rate,  on  the  ground  of 
general  inconvenience.  (2  Str.,  932,  975.)  And 
they  will  act  upon  the  same  principle  in  this 
case.  The  defendant  has  prisoners  in  custody, 
whom  he  cannot  hold — perhaps  both  himself 
and  bail  will  be  left  without  accountability  to 
creditors.  At  any  rate,  he  is  regularly  in  ;  and 
the  hazard  and  loss  of  an  ouster  should  not 
be  visited  upon  his  head,  who  is  found  to  be 
in  regular  possession  of  the  office,  by  the  act 
of  a  Board  of  Canvassers. 

Suppose  an  Inspector  had  not  attended  from 
the  Town  of  Niskayuna,  would  the  court  in- 
terfere, because  the  Constitution  requires  a 
majority  ?  Where  is  the  court  to  stop  ?  Will 
they  descend  to  the  towns  and  look  to  their 
proceedings  ?  Because  an  improper  vote  may 
have  been  received,  will  they  examine  and  de- 
duct it  ?  Is  this  practicable  ?  Beside,  the  cer- 
emony of  a  canvass  is  indeed  an  idle  one,  if 
liable  to  be  thus  overturned.  It  has  no  bind- 
ing force,  and  might  as  well  have  been  omitted 
altogether  by  the  Act. 

If  this  court  have  jurisdiction  to  review  the 
determination  of  the  Board  of  Canvassers, 
their  reviewing  power  can  only  *be  ex-  [*318 
ercised  through  the  medium  of  a  certiorari ; 
and  until  reversed  in  this  form,  it  remains 
valid  and  conclusive,  and  cannot  be  questioned 
by  an  information  in  nature  of  a  quo  warranto. 
A  certiorari  is  necessary  to  reverse  an  improper 
appointment  of  a  constable  by  two  justices. 
Wood  v.  Peake,  8  Johns.,  69.  The  reason  is, 
because  the  2  R.  L. ,  127,  sec.  5,  conferring  this 
power  of  appointment,  creates  a  judicial  au- 
thority, from  the  exercise  of  which  a  certiorari 
lies.  Wildy  v.  Washbum,  16  Johns.,  49.  And 
the  power  conveyed  by  the  Statute  in  question 
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is  as  plainly  so  as  that  given  by  the  earlier 
Statute  in  relation  to  the  appointment  of  aeon- 
stable.  For  the  cases  in  which  a  certwrari 
will,  in  general,  lie,  and  is  necessary,  the 
court  are  referred  to  Smith  v.  Levris,  3  Johns. , 
168-9,  per  Kent,  Ch.  J. ;  Lawton  v.  The  Comrs. 
of  H  W.  of  Cambridge,  2  Cai.,  179  ;  Learned  v. 
Duval,  3  Johns.  Cas.,  141  ;  People  v.  Runkel, 

6  Johns.,  334;  Rex  v.  Inhabitants  of in 

Glanorganshire,  1  Ld.  Raym.,  580;  Cross  v. 
Smith,  1  Salk.,  146;  1  Bac.  Abr.,  Certwrari, 
B  ;  Rex  v.  The  Inhabitants  of  Great  Marlow,  2 
East,  244.  The  certificate  of  determination 
was  a  record,  the  history  of  a  judicial  decis- 
ion, unimpeachable  for  defect  or  illegality ; 
and  no  averment  is  admissible  against  it.  1 
Chit.  PL,  353Ht,  480-1  ;  1  Phil.  Ev.,  218,  219, 
ed.  1820,  and  the  cases  there  cited ;  M'Lean  v. 
Hugarin,  13  Johns.,  184.  The  writ  of  certw- 
rari \&  the  only  known  and  acknowledged  proc- 
ess to  reverse  the  judicial  decision  of  an  infe- 
rior tribunal.  A  quo  warranto  is  inapplicable, 
except  when  the  power  to  be  reviewed  is  min- 
isterial. 

But  the  Board  of  Canvassers  decided  cor- 
rectly in  refusing  the  Inspector  from  Niska- 
yuna  his  seat ;  and  in  refusing  to  canvass  the 
votes  f romjthat  town.  The  attending  Inspector 
should  have  been  appointed  on  the  first  day 
of  the  election  ;  and  that  appointment  should 
have  been  made  in  writing  and  signed  by  a 
majority  of  the  Inspectors.  The  forms  of  in- 
struments and  proceeding,  promulgated  by  the 
Secretary  of  State,  were  sanctioned  by  the 
Statute,  sess.  45,  ch.  25,  sec.  30,  by  which  it 
was  made  his  duty  to  furnish  them.  There 
should  be  a  written  appointment  in  the  hands 
319*]  of  the  *attending  Inspector,  to  inform 
the  Board  of  his  authority.  The  act  of  ap- 
pointment should  be  written;  and,  at  any  rate, 
made  out  during,  or  immediately  after  the 
election,  not  at  any  distance  of  time.  These 
successive  certificates  were  a  mere  recital  of 
what  was  previously  done. 

An  information  in  the  nature  of  a  quo  war- 
ranto against  a  Sheriff  cannot  be  brought  on 
the  relation  of  an  individual.  Van  Voast  has 
no  interest  in  the  question,  because  this  court 
have  no  power  to  restore  him  ;  and  where  an 
individual  has  no  interest,  he  cannot  be  re- 
ceived as  relator.  Rex  v.  Williams,  1  Burr., 
402,  407;  3  Bl.  Com.,  262,  263,  264,  note  1; 
Rex  v.  WalUs,  5  T.  R.,  375  ;  Rex  v.  Marsden,  3 
Burr.,  1812,  1816,  1817;  Rex  v.  Hall,  1  Barn. 
&  C.,  237  ;  Commonwealth  v.  U.  F.  &  Mar. 
Ins.  Co.,  etc.,  5  Mass.,  230.  The  proceeding 
should  be  in  the  name  of  the  people,  without 
a  relator. 

The  defendant  was  bound  to  take  the  office 
or  be  indicted  and  punished.  Rex  v.  Wallis,  5 
T.  R.,  875,  381,  per  Buller,  J. ;  5  Jac.  L. 
Diet.,  377,  8,  ed.  1811,  tit.  Quo  Warranto ;  1 
Bl.  Com.,  341;  2  Chit.  C.  L.,  267,  note  x; 
Ally  Gen.  v.  Head,  2  Mod.,  300,  arg.  for  the 
plaintiff;  6  Com.  Dig.,  Viscount,  A,  2.  And 
there  is  a  difference  made  in  several  of  the 
cases  just  cited  between  one  compelled  to  take 
a  burdensome  office  and  one  claiming  and 
coming  in  as  a  volunteer.  The  defendant  was 
made  Sheriff  by  the  act  of  others. 

If  judgment  be  rendered  against  the  defend- 
ant, the  fine  should  be  merely  nominal.  The 
information  in  nature  of  a  quo  warranto  is  for 
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the  purpose  of  trying  a  civil  right ;  and  the 
treatment  of  it  as  a  criminal  proceeding  is 
formal  merely.  People  v.  Utica  Ins.  Co.,  per 
Spencer,  J.,  15  Johns.,  387;  3  Bac.  Abr., 
Informations,  A,  p.  636,  ed.  1813;  Rex  v. 
Shepherd,  4  T.  R.,  385;  3  Bl.  Com.,  262,  264, 
note  1.  This  is  the  first  proceeding  of  the  kind 
against  a  Sheriff.  The  town  certificate  of  ap- 
pointment was  signed  by  two  only  of  the  in- 
spectors, one  of  whom  was  the  carrier  of  the 
votes ;  and  the  supplemental  certificates  were 
entirely  unavailing.  The  secretary's  directions 
were  taken  as  the  guide ;  and  all  proceeded  in 
good  faith.  The  reasons  fully  *appear  [*32O 
for  every  step  that  was  taken.  The  fine  goes 
to  the  people,  and  is  no  benefit  to  the  relator. 
Under  these  circumstances,  there  is  nothing  to 
take  the  case  out  of  the  general  rule  that  the 
fine  should  be  nominal  only. 

Mr.  A.  Van  Vechten,  in  reply.  The  ques- 
tion is,  whether  the  defendant  was  elected  or 
canvassed  into  office.  If  the  latter,  he  is  not 
Sheriff.  It  is  admitted  that  the  election  was 
regular.  The  work  was  well  done,  so  far  as 
that  was-  concerned.  We  deny  that  the  act  of 
the  County  Board  was  judicial.  It  was  merely 
ministerial.  They  are  required  to  cast  up  the 
votes  as  returned ;  and  anyone  who  under- 
stands arithmetic  can  do  this.  They  have 
power  to  do  nothing  more.  The  addition 
gives  the  result.  They  are  not  to  say  who  are 
or  who  are  not  competent  voters,  or  whether 
the  votes  are  to  be  received  and  counted,  but 
merely  to  fix  the  majority  from  the  return 
made,  and  declare  the  result  upon  the  certifi- 
cate of  the  Town  Inspectors,  who  are  required 
to  certify  the  votes  at  full  length.  Is  this  a 
judicial  act  ?  Then  every  schoolmaster  in  the 
State  becomes  a  judge  if  he  happens  to  be 
chosen  an  Inspector.  Some  degree  of  judg- 
ment must  be  exercised,  to  be  sure,  but  not 
that  sort  of  judicial  discretion,  we  trust,  which 
is  to  control  the  Constitution.  Rex  v.  Vice 
Chancellor  of  Cambi-idge,  3  Burr.,  1647,  is  de- 
cisive that  the  election,  not  the  decision  of  the 
Canvassers,  confers  the  right. 

The  votes  are  to  be  certified  by  the  Town 
Inspectors,  two  copies  made,  one  to  be  depos- 
ited in  the  town  clerk's  office  before  the  canvass 
commences,  and  another  to  be  delivered  by 
the  County  Clerk  to  the  Inspector  appointed 
to  attend  the  County  Board ;  this  also  before 
the  canvass  commences.  The  mere  possession 
of  this  copy  by  the  Inspector  is,  at  least,  prima 
facie  evidence  of  his  appointment.  No  new 
officer  is  to  be  elected.  The  Inspectors  of  the 
town  are  all  and  each  of  them  presidents ;  and 
the  right  to  deliver  the  votes  and  act  as  a 
member  of  the  County  Board  is  incidc?nt  to 
the  office  of  Inspector.  Tymeson  had  a  state- 
ment of  votes  duly  canvassed.  This  informed 
the  Board  of  all  it  was  requisite  they  should 
know.  If  there  was  fraud  or  anything  sur- 
reptitious on  the  part  of  the  Inspector,  it  then 
lay  with  the  Board  to  show  it, 

*The  secretary  could  impose  no  [*321 
form  not  required  by  the  election  law.  The 
member  of  the  County  Board  is  to  be  ap- 
pointed by  his  fellow  Inspectors.  Tin's  is  all 
which  the  Act  requires.  No  writing  is  neces- 
sary. No  particular  time  is  required  ;  and  are 
we  gravely  to  be  told  that  the  power  given  to 
the  secretary,  to  prescribe  the  forms  of  pro- 
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ceeding,  enables  him  to  do  away  or  neutralize 
the  Act  ?  The  secretary  thought  it  a  good 
thing  to  have  a  president ;  and  it  might  be 
well  enough  ;  but  the  Inspectors  have  indulged 
in  a  bolder  fancy,  and  have  made  the  omission 
avoid  all  the  proceedings. 

I  have  said  a  certificate  is  to  be  filed  in  the 
town  clerk's  office.  Is  not  this  a  judicial  act 
AS  well  as  that  of  the  County  Canvassers  ?  If 
so,  here  would  be  record  against  record,  an 
estoppel  by  which  the  County  Board  should 
have  been  governed.  This  alone  would  an- 
swer the  notion  of  conclusiveness.  Because 
the  court  examine  the  county  canvass,  it  is  a 
non  sequitur  that  they  may  go  back  to  the 
town  poll.  Everything  there  has  been  regu- 
larly done.  The  maxim  of  law  is  that  there  is 
no  law  without  a  remedy.  The  right  to  inter- 
fere with  wrongful  elections  by  mandamus  or 
quo  warranto  existed  at  common  law,  and  is 
recognized  and  regulated  by  Statute,  1  R.  L., 
107.  The  former  is  to  compel  admission  when 
the  office  is  vacant ;  the  latter  to  oust  when  it 
is  improperly  filled.  The  Statute  extends  to 
any  office  or  franchise  in  the  State,  being  much 
broader  than  the  English.  An  information 
has  repeatedly  been  allowed  in  relation  to  pub- 
lic elective  offices.  People  v.  Mayor,  &c.,  of 
N.  T.,  3  Johns.  Cas.,  79;  People  v.  Sweeting, 
2  Johns.,  184.  The  last  case  was  that  of  a 
Supervisor ;  and  it  was  riot  questioned  that 
the  information  would  have  lain,  had  not  the 
term  of  office  nearly  elapsed  before  it  was  ap- 
plied for.  Yet  no  substantial  distinction  exists 
between  the  powers  of  the  Inspectors  at  town 
meeting,  in  reference  to  the  Supervisor,  and 
those  of  the  County  Board  as  to  the  Sheriff. 
It  is  merely  counting  and  estimating  the  votes 
in  either  case. 

It  is  not  necessary  to  reconvene  the  County 
Board  in  order  to  restore  Van  Voast.  The 
verdict  of  the  jury  and  the  judgment  of  this 
court  will  answer  every  requisite  purpose. 
322*]  *This  court  have  nothing  to  do  with 
the  consequences.  If  the  defendant  be  an 
usurper,  he  must  be  ousted.  The  court  have 
no  dispensing  power ;  and  if  the  facts  found 
warrant  it,  they  are  in  duty  bound  to  pro- 
nounce judgment  of  ouster.  It  is  asked,  how 
do  you  get  Van  Voast  in  ?  It  might  as  well 
be  asked  how  you  get  the  defendant  out.  If 
the  court  have  the  means  of  executing  their 
judgment  by  the  proper  officer,  then  there  is 
no  difficulty  in  either.  All  Van  Voast  has  to 
do  on  ouster  of  the  defendant  is  to  give  secu- 
rity and  take  the  oath  of  office.  The  custody 
of  "the  county  devolves,  in  the  meantime,  to 
the  jailer  de  facto,  who  must  give  over  the  jail 
to  the  Sheriff  de  jure.  Gentlemen  need  be 
under  no  concern  as  to  the  modus  operandi. 
We  will  see  to  it,  and  endeavor  to  be  suffi- 
ciently advised  of  the  manner  in  which  our 
rights  are  to  be  enforced  and  maintained. 

Van  Voast  was  the  proper  relator.  In  the 
view  we  have  taken,  he  has  the  highest  inter- 
est, and  is  receivable  upon  gentlemen's  own 
principles.  He  has  the  right,  and  is  the  only 
one  who  would  come  in  and  assume  the  re- 
sponsibility for  costs. 

A  certiorari  is  inapplicable.  It  would  be  no 
remedy.  We  are  necessarily  here  by  informa- 
tion in  order  to  show  the  falsity  of  the  decis- 
ion. A  certiorari  would  presuppose  the  truth 
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of  the  record.  We  aver  its  falsity.  To  whom 
can  a  certiorari  issue  ?  Gentlemen  say  the 
Board  is  dissolved,  and  it  cannot  go  to  them. 
On  quo  warranto  the  facts  are  tried  by  a  jury, 
the  court  give  judgment  of  ouster ;  the  right- 
ful claimant  comes  in,  and  the  court  will 
either  give  judgment  to  this  effect  or  grant  a 
mandamus  to  the  proper  authority,  compelling 
them  to  receive  him. 

It  is,  perhaps,  difficult  to  determine  whether 
an  information  lies  to  try  the  title  of  the  Gov- 
ernor and  State  officers.  The  Governor  is  the 
representative  of  the  State ;  and  an  appeal 
from  the  State  Canvassers  may  not  exist.  It 
is  a  case,  perhaps,  to  which  neither  the  com- 
mon or  statute  law  extends.  But  it  by  no 
means  follows  that  the  court  have  not  power 
in  this  instance.  Because  a  case  may  be  put  a 
little  puzzling,  it  does  not  deprive  the  court  of 
jurisdiction.  The  Constitution  gives  the  right 
to  Congress,  Senate  and  Assembly  to  deter- 
mine *all  questions  upon  the  election  [*323 
of  their  members,  and  impliedly  excludes  the 
jurisdiction  of  the  court  in  those  cases. 

Curia,  per  Wood  worth,  J.  This  is  an  in- 
formation in  nature  of  a  quo  warranto,  filed 
against  the  defendant,  who,  as  is  alleged,  in- 
truded into,  and  unlawfully  holds  the  office  of 
Sheriff  of  the  County  of  Schenectady. 

The  remedy  by  information  is  adapted  to 
this  case.  The  Statute  is  comprehensive  in  its 
terms.  It  extends  to  all  persons  who  shall 
usurp,  intrude  into  or  unlawfully  hold  and 
execute  any  office  or  franchise  within  this 
State.  The  jurisdiction  of  the  court  cannot 
well  be  doubted,  when  the  question  relates  to 
a  public  office.  The  decision  of  officers  acting 
ministerially  is  sought  to  be  reviewed.  In 
People  v.  Mayor  of  N.  T.,  3  Johns.  Cas.,  79, 
and  People  v.  Sweeting,  2  Johns.,  184,  the  court 
entertained  jurisdiction  ;  in  one  case  where 
the  relator  claimed  to  have  been  elected  to  the 
office  of  Alderman  ;  in  the  other,  to  that  of 
Supervisor  ;  and  considered  an  information  as 
the  proper  remedy  to  try  the  rights  of  the  par- 
ties. 

It  was  contended  on  the  argument  that  the 
decision  of  the  Board  of  Canvassers  was  con- 
clusive, until  reversed  ;  and  could  only  be  re- 
viewed by  certiorari.  This  objection  cannot 
prevail.  'The  duties  of  the  Canvassers  are 
I  ministerial.  They  are  required  by  the  Act  to 
attend  at  the  clerk's  office,  and  calculate  and 
ascertain  the  whole  number  of  votes  given  at 
any  election  ;  and  certify  the  same  to  be  a  true 
canvass.  This  is  not  a  judicial  act,  but  merely 
ministerial.  They  have  no  power  to  contro- 
vert the  votes  of  the  electors.  If  they  deviate 
from  the  directions  of  the  Statute,  and  certify 
in  favor  of  a  Sheriff  not  duly  elected,  he  is 
liable  to  be  ousted  by  information.  The  trial 
is  had  upon  the  right  of  the  party  holding  the 
office.  The  certificate  is  not  conclusive.  The 
court  will  decide  upon  an  examination  of  all 
the  facts. 

The  question  then  is,  have  the  Canvassers 
complied  with  the  duties  enjoined  on  them 
by  law  ?  I  am  clearly  of  opinion  they  have 
not. 

A  certificate  of  the  election  in  Niskayuna 

was  signed  by  *all  the  Inspectors,  and  [*324 

I  one  of  their  number  appointed  to  deliver  it  to 
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the  clerk  of  the  county.  This  was  done  within 
the  time  limited  by  law.  When  the  Board 
met  to  calculate  the  votes,  the  Inspector  from 
Niskayuna  was  excluded,  on  the  ground  that 
he  did  not  produce  written  evidence  of  his 
appointment.  The  Statute  declares  that  one 
of  the  Inspectors  of  Election,  who  shall  act- 
ually preside  at  such  election,  to  be  appointed 
by  a  major  part  of  the  Inspectors  who  shall  so 
preside,  shall,  in  person,  deliver  to  the  clerk 
a  copy  of  the  statement  of  votes.  It  is  then 
made  the  duty  of  the  Inspectors,  who  attend 
at  the  clerk's  office,  to  ascertain  the  whole  num- 
ber of  votes  given  for  the  respective  candidates 
at  the  election. 

The  10th  section  of  the  Act  does  not  require 
that  one  of  the  Inspectors  be  appointed  to  pre- 
side at  the  election.  All  the  Inspectors  attend- 
ing equally  preside,  and  have  equal  powers. 
The  meaning  of  the  Act  is,  that  some  one  of 
the  Inspectors,  who  attended  the  election, 
shall  be  appointed  to  deliver  the  certificate, 
.and  attend  at  the  clerk's  office  of  the  county. 
It  is  not  necessary  to  make  this  appointment 
until  the  votes  of  the  town  are  canvassed. 

Although  an  appointment  by  writing  is  to 
be  preferred,  it  is  not  indispensable.  The  Stat- 
ute is  silent  as  to  a  written  appointment.  If  an 
objection  is  taken  when  an  Inspector  presents 
himself  at  the  Board  of  Canvassers,  the  evi- 
dence of  his  appointment  may  be  either  by 
writing  or  parol.  If  the  statement  of  the  votes 
of  the  town  are  delivered  to  the  clerk  by  an 
Inspector,  and  the  fact  of  his  being  an  In- 
spector is  not  questioned  by  the  Canvassers, 
he  ought  not  to  be  excluded  ;  for  the  delivery 
of  the  statement,  and  attendance  to  perform 
the  duty  of  a  Canvasser  is,  prima  facie,  evi- 
dence of  an  appointment  for  that  purpose. 
The  Canvassers,  therefore,  erred  in  excluding 
the  Inspector  from  Niskayuna  on  his  first  ap- 
plication. 

But  if  this  were  not  sufficient,  the  certificate 
produced,  before  the  hour  of  4  o'clock  Nov. 
12,  was  evidence  that  the  person  producing  it 
had  been  regularly  appointed.  The  Act  gives 
the  power  of  appointment  to  the  major  part  of 
the  Inspectors  who  shall  preside.  The  person 
325*1  *appointed  is  not  excluded  from  par- 
ticipation ;  and  consequently  he  may  consti- 
tute one  of  the  majority  who  confer  on  him 
the  appointment.  A  second  certificate  signed 
by  all  the  Inspectors  was  produced  the  next 
day,  before  the  canvass  was  finished.  The 
Inspectors  from  Niskayuna  attended  person- 
ally ;  and  offered  to  make  oath.  The  Board 
then  decided  not  to  receive  any  evidence,  be 
cause  not  offered  previous  to  four  o'clock  P. 
M.  of  the  day  preceding.  The  votes  of  Niska- 
yuna were  not  calculated.  Excluding  that 
town,  the  defendant  had  a  majority  of  votes, 
and  was  declared  duly  elected.  If  the  votes 
of  Niskayuna  had  been  canvassed,  the  relator 
would  have  been  found  to  be  elected. 

The  several  decisions  of  the  Board  of  Can- 
vassers are  manifestly  erroneous  ;  and  call  for 
the  interposition  of  this  court.  The  defendant 
was  not  duly  elected  Sheriff,  but  unlawfully 
holds  that  office.  It  is  the  opinion  of  the  court 
that  judgment  of  ouster  be  entered  ;  and  that 
the  relator  recover  his  costs  of  prosecution. 


Distinguished— 70  N.  T.,  527. 

Cited  in— 20  Wend.,  14 ;  3  Hill,  47  ;  5  Hill,  621 :  5 
Den.,  411 ;  8  N.  Y.,  82 :  27  N.  Y.,  55,  84 ;  55  N.  Y.,  197  ; 
5  Hun,  44 ;  14  Barb.,  296 :  30  Barb..  598 :  25  How.  Pr., 
502 ;  26  Cal.,  214 ;  30  Cal.,  337 ;  61  Ind.,  409 ;  44  Mo.,  227  ; 
16  Mich.,  321. 
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JACKSON,  ex  dem.  MURPHY  ET  ux., 

v. 
VAN  HOESEN. 

Estate  for  Life — Effect  of  Words  "Bargained 
and  Sold  " — Tenant  for  Life — Power  of  Alien- 
ation— Conveyance  by — Tenant  for  Tears. 

The  words  "has  barg-ained  and  sold,"  in  a  convey- 
ance sealed,  are  operative  to  pass  an  estate  for  life. 

Tenant  for  life,  unless  restrained  by  condition, 
may  aliene  his  whole  estate  or  any  less  estate. 

If  lands  are  conveyed  to  a  natural  person,  without 
words  of  limitation,  an  estate  for  the  life  of  the 
grantee  passes,  unless  the  grantor  be  tenant  for  his 
own  life  only.  Then  only  an  estate  for  the  life  of 
the  grantor  passes.  Reason  of  this  distinction. 

If  tenant  for  years  convey  without  limitation,  his 
whole  estate  passes. 

Citations— 10  Johns.,  337,  338 :  1  Cruise  Dig.,  Estate 
for  Lite,  sec.  95 ;  4  Cruise  Dig.,  Deed,  ch.  24,  sec.  42 ; 
Dyer,  307  b. ;  2Bac.  Abr.,  A,  559;  Co.  Litt.,  42  a,  b, 
183  a. 

TjVECTMENT  for  a  farm  in  the  Town  of 
J-J  Taghkanic,  in  the  County  of  Columbia, 
tried  at  the  Columbia  Circuit,  June  30,  1823, 
before  Belts,  Circuit  Judge  ;  when  a  verdict 
was  taken  for  the  plaintiff,  subject  to  the  opin- 
ion of  the  court  on  a  case. 

May  27,  1798,  Henry  W.  Livingston  exe- 
cuted a  lease  of  the  premises  in  question,  to 
John  Murphy  and  Eve  Connor,  his  wife,  for 
their  lives.  John  Murphy  died  about  the  year 

1814,  leaving  the  lessors  of  the  plaintiff  his 
heirs  at  law ;  and  they  are  also  his  adminis- 
trator and  administratrix  under  letters  dated 
Feb.  26,  1814. 

The  defendant  claimed  under  and  gave  in 
evidence  an  instrument  in  writing,  [*326 
commencing  in  the  usual  form  of  articles  of 
agreement,  dated  Apr.  28,  1800,  interchange- 
ably signed  and  sealed  by  John  Murphy,  in 
his  lifetime,  and  Jacob  Van  Hoesen,  the  father 
of  the  defendant — which,  after  naming  the 
parties  and  date,  ran  thus  :  "  witnesseth,  that 
the  said  John  Murphy  of  the  first  part  has  bar- 
gained and  sold  unto  the  said  Jacob,  the  farm, 
•fee."  (the  premises  in  question) ;  and  these 
words,  "has  bargained  and  sold,"  were  the  only 
operative  words.  Murphy  also  declared  by 
this  instrument  that  Van  Hoesen  "is  to  have 
possession  of  the  above  premises  on  the  1st  day 
of  May  next."  The  instrument  then  provided 
for  paying  the  consideration  money  by  install- 
ments. 

Jacob  Van  Hoesen  took  possession  accord- 
ingly, and  continued  in  possession  till  about 

1815,  when  he  died,  leaving  the  defendant  his 
heir  at  law,  who  continued  in  possession  to  the 
time  of  the  trial. 

The  instrument  in  writing,  executed  by 
John  Murphy  and  Jacob  Vun  Hoesen,  was 
left  with  one  F.  Hanson  till  «l»>ut  two  years 
before  the  trial,  who  also  testified  that  he  filled 
up  a  printed  blank  lease  for  the  premises  from 
John  Murphy  to  Jacob  Van  Hoesen,  dated 
Jan.  20,  1814.  for  the  parties  named  in  it. 

When  the  instrument  of  Apr.  28,  1800,  wus 

executed,  Murphy's  uiimc  was  stricken  out  of 
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the  rent  book  as  tenant,  by  the  agent  of  Liv- 
ingston the  landlord,  and  Van  Hoesen's  inserted 
as  tenant  of  that  farm  ;  and  the  rents  have 
always  since  been  paid  by  Van  Hoesen  and 
his  heirs. 

Mr.  E.  Williams,  for  the  plaintiff.  The  in- 
strument in  writing  of  Apr.  28,  1800,  was 
executory  and  not  a  present  lease  or  convey- 
ance ;  and  was  to  have  been  followed  up  by  a 
lease,  which  was  never  executed.  It,  there- 
fore, passed  no  interest.  4  Cruise  Dig.,  Deed, 
ch.  33,  sec.  34,  pp.  428,  429  ;  Blandford  v. 
MnrHorough,  per  Lord  Chancellor,  2  Atk.,  545  ; 
Jackson  v.  Kisnelbrack,  10  Johns.,  336.  337;  Hoe 
v.  Asburner,  5  T.  R.,  163,  167  ;  Doe  v.  Smith, 
per  Lord  Ellenborough,  6  East,  535  ;  Goodtitle 
v.  Way.  1  T.  R.,  735. 

327*]  *At  any  rate,  if  it  could  be  construed 
into  a  sub-lease  or  conveyance  in  prcesenti,  it 
passed  only  an  estate  for  the  life  of  the  bar- 
gainee, there  being  no  words  of  limitation  or 
of  inheritance.  Then  the  death  of  the  bar- 
gainee terminates  the  estate.  (Co.  Litt.,  42  a, 
Id.,  sec.  283;/d.,183a,  b.) 

Mr.  J.  Sudam,  for  the  defendant.  The  in- 
strument of  Apr.  28,  1800,  contains  apt  words 
of  conveyance,  "has  bargained  and  sold,"  and 
operates  as  an  assignment  or  conveyance  of  the 
premises.  Jackson  v.  Kisselbrack,  10  Johns., 
336,  and  the  cases  there  cited.  Where  the  es- 
tate intended  to  be  passed  by  a  conveyance  is 
not  mentioned,  it  is  deemed  to  pass  an  estate 
for  the  life  of  the  grantee,  if  the  grantor  had 
power  to  sell  such  an  estate.  (1  Cruise  Dig., 
Estate  for  Life,  sec.  4,  5.  pp.  60,  61;  Co.  Litt., 
42  a,  sec.  56.)  Murphy,  having  only  a  life  es- 
tate in  the  premises  could  not  convey  for  the 
life  of  his  grantee;  and  the  law  will  so  con- 
strue the  conveyance  as  to  have  it  pass  the  es- 
tate which  he  had  in  the  premises.  (Co.  Litt., 
42  a,  Id.,  sec.  283;  Wood's  Inst.,  128-9,  269.) 
The  court  will  also  be  guided  by  the  acts  of 
the  parties,  the  long  possession,  the  payment 
of  rent,  and  the  change  of  the  tenant's  name 
in  the  rent  roll.  There  is  no  doubt,  from  the 
context,  that  Murphy  intended  to  devest  him- 
self of  all  his  interest.  The  authorities  relied 
on  against  this,  are  where  a  question  might 
arise  between  the  tenant  and  the  reversioner 
upon  the  effect  of  a  common  law  convey- 
ance. No  such  question  can  arise  upon  con- 
veyances which  take  effect  upon  the  Statute  of 
Uses. 

Curia,  per  SAVAGE,  Ch.  J.  The  questions 
arising  in  this  case  are  : 

1.  Was  the  article  an  agreement  for  a  lease, 
or  was  it  a  lease  in  itself  ? 

2.  If  it  was  an  instrument  conveying  a  pres- 
ent interest,  what  estate  passed  by  it  ? 

As  to  the  first  question,  it  is  unnecessary  to 
examine  the  numerous  cases  to  be  found  on  the 
subject.  They  are  many  of  them  cited  in 
Jackson  v.  Kisaelbrack,  10  Johns.,  337,  which  I 
consider  decisive  of  this  question.  In  that 
328*]  case  a  *memorandum  of  an  agreement 
was  made,  by  which  the  grantor  "set  and  to 
farm  let"  to  the  defendant  certain  premises; 
and  the  agreement  contained  a  covenant  that 
they  should  be  surveyed,  and  then  the  defend- 
ant was  to  take  a  lease.  The  late  Ch.  J.,  in 
giving  the  opinion  of  the  court,  says  that  the 
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last  circumstance  has  generally  given  a  char- 
acter to  the  instrument  of  an  agreement  for  a 
lease  as  contradistinguished  from  a  present 
demise.  He  adds,  that  none  of  the  cases  con- 
tradict the  position,  that  where  there  are  apt 
words  of  present  demise,  and  to  them  are 
superadded  a  covenant  for  a  further  lease,  the 
instrument  is  to  be  considered  a  lease,  and  the 
covenant  as  operating  in  the  nature  of  a  cov- 
enant for  further  assurance.  This  case  is 
much  stronger.  Here  are  apt  words  of  con- 
veyance. The  contract  seems  to  be  complete, 
and  no  provision  is  made  for  any  further  con- 
veyance. If  the  assertion  be  true,  "that  there 
is  no  case  of  a  present  demise  by  apt  words- 
followed  by  a  possession,  in  which  the  instru- 
ment has  not  been  held  to  pass  an  immediate 
interest"  (per  Spencer,  J.,  Id  ,  338),  then  cer- 
tainly an  immediate  interest  passed  by  the  in- 
strument under  consideration. 

John  Murphy  had  an  estate  for  the  lives 
of  himself  and  wife,  and  though  the  case  is  si- 
lent on  the  subject,  I  presume  the  wife  is  still 
living.  The  plaintiff,  then,  is  entitled  to  re- 
cover, unless  John  Murphy  conveyed  away 
his  whole  estate.  What  estate  did  he  convey? 
Every  tenant  for  life  has  the  power  of  alienat- 
ing his  whole  estate,  or  of  creating  any  estate 
less  than  his  own,  unless  restrained  by  condi- 
tion. If  he  seeks  to  create  a  greater  estate, 
the  effort  must  necessarily  be  void  for  the  ex- 
cess, as  no  one  can  give  what  he  has  not.  (1 
Cruise  Dig.,  Estate  for  Life,  sec.  95.) 

If  lands  are  conveyed  to  a  natural  person 
without  any  words  of  limitation  whatever,  Ke 
will  take  an  estate  for  his  own  life,  unless  the 
grantor  be  only  tenant  for  his  own  life;  in 
which  case  the  grantee  will  take  an  estate  for 
the  life  of  the  grantor  only.  (4  Cruise  Dig. . 
Deed,  ch.  24,  sec.  42.)  But  if  a  tenant  for 
years  conveys  without  limitation,  his  whole 
estate  passes.  Fentonv.  Forster,  Dyer,  307  *b; 
and  vide  2  Bac.  Abr.,  Estate  for  Life  and  Oc- 
cupancy, A,  p.  559.  *Ld.  Coke  (Co.  [*32® 
Litt.,  42  a,  and  183  a)  gives  as  a  reason,  the 
maxim  in  law,  that  every  man's  grant  shall  be 
taken  by  construction  of  law  most  forcibly 
against  himself;  and  is  so  to  be  understood 
that  no  wrong  be  thereby  done;  for  it  is 
another  maxim  in  law,  quod  legis  constructio 
non  facit  injuriam.  And  therefore,  if  tenant 
for  life  make  a  lease  generally,  this  shall  be 
taken  an  estate  for  his  own  life  that  made  the 
lease;  for  if  it  should  be  a  lease  for  the  life 
of  the  lessee,  it  would  be  a  wrong  to  him  in 
reversion.  The  law  will  intend  the  lease  to  be 
such  an  one  as  he  may  lawfully  make  rather 
than  that  an  injury  may  accrue  to  anv  one. 
(Co.  Litt.,  42  b.)' 

Whether,  therefore,  the  estate  conveyed  be 
for  the  life  of  the  lessor  or  lessee,  as  both  are 
dead,  it  is  at  an  end;  and  as  the  lease  to  John 
Murphy  has  not  expired,  the  plaintiff  is  enti- 
tled to  recover.  I  have  taken  no  notice  of  the 
fact  of  Murphy's  name  being  stricken  from 
the  landlord's  rent  book,  as  that  only  shows 
the  opinion  of  his  agent;  nor  of  the  unexecuted 
lease,  as  that  was  not  prepared  by  the  direction 
of  the  defendant. 

Judgment  for  tJw  plaintiff. 

Cited  in-3  Barb.  Ch.,  245. 
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Ejectment— Lessor  may  Bring  Trespass  against 
Defendant,  after  Judgment  before  Hab.  Fac. 
Poss.  Executed— Right*  of  Disseisee  after  Re- 
entry—Record of  Recovery  in  Ejectment — Evi- 
dence, of  what — Several  Demises — In  ichose 
name,  Trespass  Brought. 

A  lessor  in  an  action  of  ejectment  may  bring:  tres- 
pass quare,  &c.,  against  the  defendant  or  his  servants 
for  an  injury  done  to  the  freehold,  intermediate  the 
verdict  and  hob.  fac.  poss.  executed. 

After  the  re-entry  of  the  disseisee,  the  law  sup- 
poses the  freehold  all  along  to  have  C9ntinued  in 
him :  and  he  may  maintain  trespass  against  the  dis- 
seisor  and  his  servants. 

The  record  of  recovery  in  ejectment  is  conclusive 
evidence  of  title  in  the  lessor  of  the  plaintiff,  from 
the  time  of  the  demise  laid,  against  the  defendant 
and  his  servants ;  who  cannot,  therefore,  in  bar  of 
an  action  of  trespass,  show  title  in  another  after 
that  time. 

Where  there  are  several  separate  demises  in  a  dec- 
laration in  ejectment,  an  action  of  trespass  against 
the  defendant  or  his  servants  may  be  maintained 
in  the  name  of  that  lessor  upon  whose  title  the 
recovery  was  had  ;  and  where  it  appeared  that  the 
sheriff  delivered  possession  to  one  of  the  several 
lessors  under  the  nab.  fac.  poss.  this  was  held  p?-ima 
facie  evidence  that  the  recovery  was  upon  his  title. 

Citations— 11  Co.,  51;  Hob.,  98;  20  Vin.  Abr.,  T,  pi.  5, 
p.  465;  3  Bl.  Com.,  210;  1  Chit.  PL,  177;  Cro  .Eliz.,  540; 
3  Cai.,  261,  363;  12  Johns.,  184;  6  Bac.  Abr..  Trespass, 
C,  pi.  3,  p.  566;  Peake  Ev.,  38;  1  Phil.  Ev.,  222-3;  Runn . 
Ejeu.,  439,  441;  2  Burr.,  667,  668. 

HHRESPASS  quare  clausum  freffit,  tried  July 
J.  18,  1823,  at  the  Washington  Circuit,  be- 
fore Walworth,  Circuit  Judge.  The  plaintiff 
gave  in  evidence  an  exemplification  of  a  record 
of  judgment  in  favor  of  James  Jackson  ex 
dem.  Thaddeus  Dewey  and  John  Goodwin 
against  James  Barker,  Jr.,  docketed  in  this 
33O*]  court,  Aug.  *10. 1821;  and  also  a  writ 
of  possession  tested  Aug.  10,  1821,  returnable 
on  the  first  day  of  the  then  next  term  of  this 
court;  upon  which  was  indorsed  the  return  of 
the  sheriff  of  the  County  of  Washington,  that, 
by  virtue  of  the  writ  of  possession,  he  had, 
Aug.  10,  1821,  caused  the  possession  of  the 
premises  in  the  writ  of  possession  mentioned 
to  be  delivered  to  Dewey. 

The  plaintiff  then  proved  by  Henry  Thorn, 
Esq.,  that  he  made  the  service  of  the  declara- 
tion in  ejectment  about  four  or  five  years  ago 
upon  Barker;  that  Barker  was  then  in  posses- 
sion of  the  premises,  and  had  been  in  posses- 
sion for  several  years  then  next  preceding;  and 
that  he  continued  so  in  possession  until  the  ex- 
ecution of  the  writ  of  possession;  that  the  wit- 
ness was  present  at  the  time  when  the  sheriff 
turned  Barker  out  of  possession,  and  put 
Dewey  in  possession. 

Jonathan  Rice,  a  witness  for  the  plaintiff, 
testified  that  James  Barker,  Jr. ,  was  in  posses- 
sion of  about  120  acres  of  lot  No.  24,  in  the 
Artillery  patent,  in  the  Town  of  Fort  Ann,  in 
June,  1821,  and  had  been  for  a  number  of 
years  previous  to  that  time;  that  there  was  a 
small  framed  house,  a  small  barn  and  a  corn 
house  on  that  part  of  the  lot  so  possessed  by 
Barker;  that  in  May  or  June,  1821,  the  build- 
ings were  moved  off  the  lot  on  to  an  adjoining 
lot  owned  by  James  Barker.  That  the  de- 
defendant's  oxen  were  there,  and  helped  draw 
the  buildings;  did  not  see  the  defendant  do  any- 
thing to  aid  in  moving  the  buildings;  thought 
they  were  removed  on  Saturday,  and  it  was 
before  July  1.  1821. 
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Benjamin  Eastman,  a  witness  for  the  plaint- 
iff, testified  that  he  knew  the  premises;  was 
present  when  the  buildings  were  removed;  had 
since  heard  the  defendant  say  he  had  assisted 
in  removing  them,  and  expected  he  should 
have  trouble  about  it.  He  did  not  recollect 
the  words  the  defendant  made  use  of,  but 
drew  this  conclusion,  that  he  expected  trouble, 
from  the  fact  that  Chester  Dewey  had  forbidden 
them  removing  the  buildings.  James  Barker, 
Jr.,  was  then  in  possession  of  the  land  from 
which  the  buildings  were  removed;  and  had 
been,  for  many  years,  using  it  as  his  own.  The 
house  was  worth  $150  or  i$200  as  it  stood,  but 
after  prepared  for  removing,  from  $50  to  $100. 
*The  buildings  were  drawn  into  the  [*331 
adjoining  lot  owned  by  old  Mr.  James  Barker, 
who  occupied  the  land  from  which  the  build- 
ings were  drawn  for  twenty  or  thirty  years 
before  James  Barker,  Jr. ,  went  into  possession. 
He  succeeded  to  the  possession  of  his  father. 
The  defendant  and  other  neighbors  were  in- 
vited to  assist  in  removing  the  buildings,  and 
the  witness,  with  the  others,  attended  in  con- 
sequence of  such  invitation.  He  heard  some 
one  say  that  Dewey  had  recovered  the  land, 
but  did  not  hear  the  defendant  say  anything 
about  it,  and  did  not  know  that  he  knew  it. 
The  defendant  told  him  that  he  came  there  to 
assist  James  Barker,  Jr.,  to  remove  his  build- 
ings, and  said  he  had  assisted;  that  he  had  a 
yoke  of  oxen  there,  and  expected  to  get  into 
trouble  about  it,  in  consequence  of  the  recov- 
ery of  the  plaintiff  against  James  Barker,  Jr. 
That  James  Barker,  Jr. ,  had  been  in  possession 
for  eight  years  previous  to  the  removal  of  the 
buildings,  and  that  the  witness  saw  him  re- 
move erain  from  off  the  premises  after  the 
buildings  were  removed.  That  previous  to 
the  removal  of  the  buildings,  the  recovery  of 
the  plaintiff  against  James  Barker,  Jr.,  was 
the  subject  of  conversation  among  the  persons 
assembled  there  to  assist  in  the  removal.  That 
after  the  barn  and  corn  house  were  removed, 
and  before  the  house  was  removed,  while  the 
company  was  assembled  for  the  removal  of  it, 
Chester  Dewey,  the  son  of  the  plaintiff,  came 
there  and  said  his  father  had  recovered  the 
premises,  that  they  belonged  to  him,  and  he 
had  sent  him  (Chester  Dewey)  to  forbid  the 
removal  of  the  buildings.  That  the  defendant 
was  in  a  situation  to  have  heard  what  Ches- 
ter Dewey  said,  and  it  was  spoken  publicly. 

Chester  Dewey  was  also  produced  as  a  wit- 
ness on  the  part,  of  the  plaintiff,  and  swore  that 
the  action  of  ejectment  against  James  Barker, 
Jr.,  at  the  suit  of  the  plaintiff,  his  father,  was 
tried  at  the  Washington  Circuit,  June  4,  1821, 
and  the  buildings  were  removed  from  off  the 
premises  on  Saturday  of  the  next  week  ;  and 
that  he,  by.the  direction  of  his  father,  the  plain)  - 
iff,  came  to  the  premises  at  the  time  they  were 
removing  the  buildings,  and  before  the  house 
was  removed  off  the  premises,  and  forbid 
the  company  from  removing  *them,  [*33i2 
and  informed  them  that  his  father  had  recov- 
ered the  premises,  and  that  they  belonged  to 
him. 

It  appeared  in  evidence  that  the  premises 
from  which  the  buildings  were  removed  were 
the  same  which  had  been  recovered  in  the 
ejectment  suit  by  Dewey  the  plaintiff,  and 
from  which  James  Barker,  Jr.,  had  been  turned 
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out  of  possession  by  virtue  of  the  writ  of  pos- 
session. 

The  plaintiff  then  rested  his  cause,  and  the 
defendant  applied  for  a  nonsuit,  which  was 
overruled. 

The  defendant  then  offered  to  prove  that 
James  Barker,  Jr.,  put  the  buildings  on  the 
premises  for  his  own  use,  while  he  was  in  pos- 
session, claiming  to  hold  the  land  independent 
of  any  right  derived  from  the  plaintiff ;  but 
this  testimony  was  objected  to  and  overruled. 
The  defendant  then  gave  in  evidence  a  deed 
of  the  premises  in  question  from  Adam  Patter- 
son to  James  Barker,  dated  Feb.  4,  1796.  The 
defendant  then  called  Abraham  Boyce,  who 
testified  that  James  Barker,  the  elder,  went 
into  possession  of  the  premises  about  the  time 
of  the  date  of  the  deed,  and  continued  in  pos- 
session until  his  son,  James  Barker,  Jr.,  took 
possession  under  him,  about  eight  years  since; 
that  the  witness  never  heard  Barker  say  any- 
thing about  the  title  of  the  land  until  within 
about  fifteen  years  ;  since  which  time  he  had 
claimed  to  be  the  owner,  and  witness  has  heard 
him  say  that  he  had  a  better  title  than  any- 
body in  this  country.  The  defendant,  in  bar 
of  the  action,  then  offered  to  prove  that  James 
Barker,  Jr.,  held  under  James  Barker,  Sr. ; 
and  that  the  defendant,  in  what  he  did,  in  re- 
lation to  the  removal  of  the  buildings,  acted 
under  the  direction  and  at  the  instance  of 
James  Barker,  the  grantee  ;  but  this  testimony 
was  objected  to  by  the  plaintiff,  and  the  court 
decided  that  the  defendant  had  not  shown  suf- 
ficient to  found  an  adverse  possession  in  Barker, 
and  the  testimony  was  overruled.  The  de- 
fendant then  introduced  several  witnesses  to 
show  the  value  of  the  buildings,  and  the  jury, 
under  the  direction  of  the  court,  found  a  ver- 
dict for  the  plaintiff  for  $55  damages. 
333*]  *Mr.  D.  Russell  now  moved  for  a 
new  trial.  He  said  : 

1.  The  record  produced   should  not  have 
been  admitted  as  evidence.    This  was  the  only 
evidence  of  title  ;  but  ejectment  is  a  posses- 
sory action,  and  can  give  no  right  against  a 
third  person  till  consummated  by  possession. 
The  ejectment  neither  establishes  title  nor  pos- 
session.    Osborn  was  not  a  party  nor  privy  to 
the  suit,  and  against  any  other  the  record  can- 
not be  received.     (Peake's  Ev.,  38.)    Suppose 
the  verdict  had  been  the  other  way,  could  Os- 
born, the  defendant,  have  set  up  the  record 
against  Dewey,  in  an  action  of  trespass  brought 
by  him  ?  The  rights  of  the  parties  must  be  re- 
ciprocal.    This  is  the  test  of  admissibility  of  a 
record.     It  must  be  such  as  may  be  used  by 
either  party.     Andrews  v.  Herring,  5  Mass., 
210  ;    Fowler  v.  Cottins,  2  Root,  231  ;    Turpin, 
Admr.  v.   Thomas'  Representatives,  2  Hen.  & 
Munf.,  139.     The  record  would  show  neither 
a  right  of  entry  nor  of  property,  even  against 
Barker,  who  might  have  brought  his  cross-ac- 
tion the  next  moment. 

2.  Dewey  was  at  most  a  tenant  in  common 
with  others,  according  to  his  own  showing  ; 
and  could  not  recover,  if  at  all,  beyond  a  moie- 
ty of  the  damages  equal  to  his  interest,  which 
could  not  have  been  more  than  one  half. 

3.  Again  ;     the    remedy  is   misconceived. 
Trespass  quare  dausumfregit  can  only  be  main- 
tained by  the  person  who  has  the  possession  in 
fact  at  the  time  the  injury  complained  of  was 
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committed.  The  mere  right  of  possession  is 
not  enough  ;  and  for  an  injury  to  the  freehold, 
Dewey  is  the  last  who  ought  to  sue,  because 
the  ejectment  establishes  no  more  than  a  pos- 
sessory right.  Even  for  an  injury  to  the  free- 
hold, the  tenant  alone  can  have  trespass. 
Campbell  v.  Arnold,  1  Johns.,  511,  512  ;  2  Phil. 
Ev.,  133;  Stuyvesant  v.  Tompkins,  9  Johns., 
61  ;  11  Johns.,  569,  S.  C.,  in  error  ;  Wickham 
v.  Freeman,  12  Johns.,  183  ;  Douglass  v.  Valen- 
tine, 7  Johns.,  273. 

4.  The  decision  of  the  judge  was  incorrect. 
The  deed  from  Patterson  and  the  evidence  of 
Boyce  established  both  claim  to,  and  color  of 
title  in  Barker  sufficient  to  destroy  all   pre- 
sumption that  the  grantee,  Barker,  Sr.,  held 
under  Dewey.    The  possession  was  clearly  ad- 
verse.    There  was  *a  claim  of  right ;  [*334 
and  is  there  a  doubt  that  20  years  having  run,  the 
possession  would  have  barred  an  ejectment  ? 
Twenty  years  possession  is  a  title.     Taylor  v. 
Horde,  per  Ld.  Mansfield,  1  Burr.,  119.     Here 
the  possession  commenced  in  1796.     Barker 
then  took  possession  under  color  of  title,  and 
possessed  till  1821,  which   forms  a  complete 
presumption  of  title  in  him.  Smith  v.  Lorittard, 
10  Johns.,  338,  356.     Why,  then,  were  we  not 
allowed  to  show  that  we  did  the  act  com- 
plained of  by  direction  of  Barker,  the  elder, 
who  had  the  right  ? 

5.  At  any  rate,  whether  the  possession  was 
adverse  or  not,  was  a  question  which  should 
have  been  submitted  to  the  jury. 

Mr.  A.  Van  Vechten,  contra.  We  do  not 
controvert  any  of  the  legal  positions  on  the 
part  of  the  defendant.  But  they  do  not  apply. 
Here  was  a  recovery  in  ejectment  consummated 
by  a  delivery  of  possession  to  Dewey  ;  and  the 
question  is  whether  a  man  who  has  recovered 
in  ejectment  may,  between  verdict  and  judg- 
ment, be  stripped  of  all  the  permanent  im- 
provements upon  the  land,  through  the  tenant 
and  the  assistance  of  his  neighbors  whom  he 
calls  in. 

It  is  said  the  record  is  not  evidence  of* right. 
This  position  takes  for  granted  the  main  point 
involved  in  it,  viz. ;  that  the  defendant  was  a 
stranger  ;  whereas,  he  was  one  of  the  defend- 
ant's" assistance  in  the  mischief.  The  agents 
must  abide  the  recovery  against  the  principal. 
If  the  recovery  was  conclusive  against  Barker, 
it  is  equally  so  against  all  who  come  to  aid  and 
assist  him. 

The  recovery  in  ejectment,  consummated  by 
the  execution  of  a  writ  of  hob.  foe.  possess,  be- 
fore this  suit  was  commenced,  gave  the  plaint- 
iff a  right  of  action  for  intermediate  trespasses 
committed  on  the  premises.  This  is  plainly  so 
as  to  the  defendant  in  ejectment  (1  Ch.  PL,  177; 
Richard  Lifl'ord's  case,  11  Co.  Rep.,  51 ;  Hoi- 
comb  v.  Rawlins.  Cro.  Eliz.,  540;  3  Bl.  Com., 
|  210) ;  and  whatever  is  evidence  against  him  is 
so  against  the  present  defendant.  He  identi- 
fies himself  with  the  original  defendant.  He 
was  a  joint  trespasser  with  Barker,  and  liable 
either  jointly  or  severally.  He  came,  not  to 
*exercise  his  own  rights,  but  those  of  [*335 
Barker.  Trespass  is  usually  brought  in  the 
name  of  the  lessor  for  the  mesne  profits,  and 
the  plaintiff  may  go  for  all  the  consequences 
of  the  original  tortious  entry  ;  all  the  wrong- 
ful acts  which  followed.  Goodtitle  v.  North, 
Doug.,  584.  The  record,  in  such  a  case,  is 
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conclusive  evidence  ;  and  can  it  be  pretended 
that  the  assistance  of  half  a  dozen  servants 
shall  shut  out  the  record  as  against  them  ?  It 
is  always  conclusive  evidence  of  title,  from 
the  day  of  the  demise  laid  in  the  declaration. 
Van  Alen  v.  Rogers,  1  Johns.,  Cas.,  281  ;  Ben- 
son v.  Malsdorf,  2  Johns.,  369. 

[WOODWORTH,  J.  I  think  there  can  be  no 
doubt  that  the  right  to  recover  against  the  de- 
fendant in  ejectment,  for  all  the  wrong  he  has 
committed,  follows  the  judgment  in  ejectment; 
and  so  of  all  those  concerned  as  his  servants, 
who  come  to  his  assistance  after  ejectment 
brought.] 

The  record  is,  to  be  sure,  evidence  of  noth- 
ing more  than  that  the  right  has  been  litigated 
and  finally  decided  on  ;  but  it  is  conclusive  on 
the  defendant,  and  all  claiming  under  him. 
Blafidale  v.  Bdbcock,  1  Johns.,  517;  Kip  v. 
Brit/ham,  7  Id.,  168  ;  Waldo  v.  Long,  Id.,  173  ; 
Jackson  v.  Randatt,  11  Id.,  405  ;  Outram  v. 
Morewood,  3  East,  346  ;  Barney  v.  Deioey,  13 
Johns.,  224;  Jackson  v.  Stone,  Id.,  447  ;  Case 
v.  Reeve,  14 Id.,  79;  Runn.  on  Eject.,  438,  439, 
441 , 442;  Aslin  v.  Parkin,  2  Burr. ,  667.  The  last 
of  these  cases  declares  that  possession  is  a  part 
of  the  title  ;  and  therefore  the  recovery  cannot 
be  controverted.  After  the  recovery,  the  lessor 
is  deemed  to  have  all  along  been  in  possession. 
Goodtitte  v.  Tombs,  3  Wils.,  118.  Admitting 
that  judgment  gives  a  mere  possessory  right, 
this  is  sufficient,  according  to  the  defendant's 
argument,  who  insists  that  the  one  having  pos- 
session should  bring  the  action.  And  accord- 
ing to  Ld.  Mansfield,  in  Aslin  v.  Parkin,  the 
record  establishes  the  right  to  the  possession 
and  the  possession  itself.  The  rule  that  the 
record  is  evidence  only  against  parties  or  priv- 
ies is  well  established.  But  when  one  comes 
in  under  the  defendant,  he  is  so  far  privy  as  to 
be  concluded.  Strangers  alone  are  excepted — 
those  who*  stand  entirely  independent  of  the 
336*]  *party.  The  record  would,  doubtless, 
be  reciprocally  evidence  for  or  against  the 
plaintiff  according  to  the  verdict.  Had  it  been 
for  the  defendant,  it  might  have  been  used  in 
this  action  to  evince  a  want  of  right  in  the 
plaintiff.  He  had  brought  the  action,  examined 
and  cross  examined  witnesses  and  submitted 
his  rights  to  the  jury.  The  judgment  was  fol- 
lowed by  a  writ  of  possession,  executed  in 
favor  of  Dewey,  who  still  remains  in  posses- 
sion. Certainly  this  record  is  evidence,  and 
stands  conclusive  until  contradicted  by  a  cross 
ejectment  or  recovery. 

True,  if  the  demise  had  been  joint  from 
Dewey  and  Goodwin,  this  action  should  have  ! 
been  joint,  and  only  a  moiety  of  the  damages  i 
could  have  been  recovered.  But  this  was  not ' 
so ;  it  was  several,  and  the  recovery  on  the  I 
demise  of  Dewey  alone. 

Possession  was  delivered  to  Dewey  alone. 
He  is  the  one  in  possession  and  entitled  to  the  ; 
possessory  action  of  trespass.     The  effect  of 
the  recovery  is  to  make  the  defendant  a  tres- 
passer ub  initio. 

The  adverse  possession  was  in  Barker,  Sr. , 
if  in  anybody.  This  cannot  be  used  to  aid 
Barker,  Jr. 

Mr.  Rux&ett,  in  reply.  It  is  not  necessary  to 
deny  the  main  positions  of  the  other  side.  All 
the  authorities  cited  as  to  the  effect  of  the  re- 
covery relate  to  the  remedy  against  the  tenant 
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himself,  for  the  mesne  profits.  Benson  v.  Mats- 
dorf,  2  Johns. ,  369,  is  a  fair  sample. 

We  had  a  right  to  defend  under  Barker,  Sr., 
in  whom  the  title,  prima  facie,  resided,  and 
who  stood  entirely  independent  of  the  eject- 
ment. The  evidence  was  admissible  under 
the  general  issue.  Dodd  v.  Kyffin,  7  T.  R., 
350  ;  Argent  v.  Durrani,  8  Id.,  403  ;  2  Phil. 
Ev.,  138-9.  That  the  younger  Barker  suffered 
judgment  against  the  consent  of  Barker,  Sr., 
does  not  effect  the  right  of  the  latter,  who  was 
in  from  1796  ;  that  Barker  the  younger  did  not 
set  up  Barker,  Sr.'s,  title  does  not  preclude 
our  doing  it  here.  If  he  had  cut  down  all  the 
timber  upon  the  lot,  could  Dewey  for  that 
reason  maintain  trespass  against  him  ?  No 
privity  is  shown  between  the  two  Barkers.  To 
bind  the  defendant,  *a  privity  of  estate  [*337 
should  be  shown  between  him  and  the  defend- 
ant in  ejectment.  The  suit  cannot  operate 
against  a  mere  stranger.  Blasdnle  v.  Babcock, 
1  Johns.,  517,  cited  on  the  other  side,  went 
upon  privity  of  interest  and  notice  neither  of 
which  is  shown  here. 

Although  nominally  in  favor  of  James 
Jackson,  the  action  is,  in  truth  and  substance, 
in  behalf  of  the  lessors  named  ;  and  shall  one 
of  these  be  permitted  to  recover  for  the  whole? 
Suppose  the  present  action  in  favor  of  Jackson, 
the  nominal  plaintiff,  as  it  might  be  ;  clearly 
he  could  not  bring  successive  actions  for  each 
lessor.  The  remedy  cannot  be  divided  in  this 
manner.  Could  he  recover  the  entire  damages 
in  successive  actions  ?  This  would  be  still 
more  unjust  and  absurd.  And  can  this  injus- 
tice be  worked  in  another  form,  by  bringing 
the  action  in  the  name  of  the  several  lessors  ? 
The  right  of  Goodwin,  upon  the  record,  ap- 
pears to  be  equal  with  Dewey's.  The  most 
favorable  light  in  which  he  can  be  viewed  is 
as  a  tenant  in  common  ;  and  the  rule  is  inflex- 
ible in  that  case,  that  he  can  recover  only  ac- 
cording to  his  moiety.  Austin  v.  Hall,  13 
Johns.,  286.  • 

Case  v.  De  Goes.  3  Cai.,  261,  decides  that 
strangers  shall  not  be  made  liable  in  trespass 
by  the  relation  and  overreaching  of  a  suit.  It 
is  said  the  defendant  was  the  mere  servant  of 
Barker ;  but  there  is  no  foundation  for  this 
position  in  point  of  fact.  We  expressly  offered 
to  justify  under  Barker,  the  elder.  That  the 
defendant  came  to  assist  young  Barker  did  not 
preclude  his  setting  up  a  right  in  another, 
which  had  been  consummated  by  time. 

The  form  of  the  action  is  misconceived  also. 
If  there  be  a  remedy,  it  is  by  an  action  on  the 
case. 

Curia,  per  SUTHERLAND,  J.  The  defendant 
acted  as  the  servant  and  under  the  direction  of 
Barker,  in  removing  the  buildings,  which  con- 
stitutes the  trespass  complained  of.  It  was 
committed  after  verdict  and  before  judgment 
in  the  ejectment  suit,  and  the  action  was  not 
brought  till  after  the  writ  of  possession  was 
executed. 

The  first  question  which  arises  is,  whether  a 
lessor  in  ejectment,  after  he  has  recovered  and 
been  put  into  possession,  *can  main-  [*338 
tain  an  action  of  trespass  again? I  the  defend- 
ant, or  his  servants,  for  an  injury  done  to  the 
freehold,  at  this  stage  of  the  ejectment  suit,  and 
while  the  defendant  continues  in  possession. 
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The  general  proposition,  that  trespass  quare 
dauxum  fregit  can  be  sustained  only  by  the 
person  who  had  the  actual  possession  when 
the  injury  was  committed,  cannot  be  ques- 
tioned. But  it  is  also  true,  that  in  case  of  dis- 
seisin, the  disseisee,  after  he  has  regained  pos- 
session by  re-entry  may  maintain  trespass 
against  the  disseisor  and  his  servants,  for  acts 
intermediate  the  disseisin  and  re-entry  ;  for,  as 
to  them  the  law,  after  the  re-entry,  supposes  the 
freehold  to  have  continued  in  the  disseisee.  The 
proposition  is  thus  laid  down  and  illustrated  in 
Lifford'sc&se,  11  Rep.,  51  :"  If  one  disseises  me, 
and  during  the  disseisin,  he  cuts  down  the  trees 
or  grass,  or  the  corn  growing  upon  the  land, 
and  afterwards  I  re-enter,  I  shall  have  an 
action  of  trespass  against  him  vi  et  armis.  for 
the  trees,  grass,  corn,  &c. ;  for,  after  my  re- 
gress, the  law,  as  to  the  disseisor  and  his  serv- 
ants, supposes  the  freehold  always  continued 
in  me."  And  see  Moore  v.  Hussey,  Hob.,  98  ; 
20  Vin.  Abr.,  Trespass,  pi.  5,  p.  465;  3  Bl. 
Com.,  210  ;  1  Chit.  PL,  177  ;  Holcomb  v.  Raw- 
lins,  Cro.  Eliz.,  540.  In  the  last  case  it  was 
held,  that  after  re-entry  the  disseisee  could 
maintain  trespass  not  only  against  the  disseisor, 
but  against  his  grantee.  The  only  difficulty 
upon  the  point,  is  whether  the  remedy  shall 
extend  to  a  stranger  who  comes  in  by  title 
under  the  disseisor,  or  be  confined  to  the  dis- 
seisor and  his  servants.  That  the  remedy  lies 
against  the  latter  is  unquestionably  now  the 
settled  law,  though  otherwise,  it  seems,  as  to 
strangers.  Case  v.  De  Goes,  3  Cai.,  261,  263  ; 
Wicknam  v.  Freeman,  12  Johns.,  184.  The 
contrary  position  in  6  Bac.  Abr.,  Trespass  c, 
pi.  3,  p.  566,  that  the  disseisee  of  land  cannot 
maintain  an  action  of  trespass  quare  claunum 
fregit,  for  an  injury  done  thereto  betwixt  the 
time  of  the  disseisin  and  his  re-entry,"  if  it  be 
intended  of  the  disseisor  as  well  as  strangers, 
clearly  is  not  law.  The  action  for  the  mesne 
profits  is  an  action  of  trespass,  and  is  founded 
on  the  principle  of  possession  by  relation  of 
the  re  entry.  The  damages  in  that  action  are 
339*]  *not  limited  to  the  rent.  Extra  dam- 
ages may  be  given.  (Runn.  on  Eject.,  439, 
and  the  cases  there  cited.)  Whether  the  plaint- 
iff's remedy  for  the  mesne  profits  is  affected  by 
the  bringing  of  this  action,  is  not  now  a  sub- 
ject of  inquiry.  I  think  this  action  may  be 
maintained. 

The  record  of  the  recovery  in  ejectment  was 
competent  evidence  against  the  defendant  in 
this  suit.  He  was  the  servant  of  the  defend- 
ant in  the  ejectment,  and  acted  by  his  orders. 
A  judgment  is  evidence,  not  only  against  the 
party,  but  also  against  those  claiming  or  acting 
under  him.  (Peake  Ev.,  38;  1  Phil.  Ev., 
222-3.) 

The  evidence  of  the  elder  Barker's  title  was 
properly  rejected.  The  defendant  being  the 
servant  of  Barker,  the  defendant  in  the  eject- 
ment, whatever  concludes  him  is  conclusive 
against  the  present  defendant.  Now  the  re- 
covery in  ejectment,  as  between  the  lessor  and 
the  defendant  in  that  suit,  was  undoubtedly 
conclusive  evidence  of  the  lessor's  title,  from 
the  time  of  the  demise  laid  in  the  declaration. 
Runn.  on  Eject.,  441  ;  Aslin  v.  Parkin,  2  Burr., 
667,  668. 

I  am  inclined  to  think  that  the  evidence  of 
adverse  possession  in  James  Barker,  Sr.,  should 
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also  have  been  excluded  ;  but  as  nothing  like 
an  adverse  possession  was  made  out,  whether 
it  was  or  was  not  properly  admitted  is  imma- 
terial. 

There  is  nothing  in  the  case  to  show  that  the 
plaintiff  was  a  mere  tenant  in  common,  and 
recovered  in  the  ejectment  suit  in  that  charac- 
ter. There  was  a  demise  from  Goodwin  as 
well  as  the  plaintiff  ;  but  this  does  not  appear 
to  have  been  joint ;  and  the  case  states  that 
the  possession  was  delivered  to  Dewey.  I 
think  we  are  to  intend  that  the  recovery"  was 
on  his  demise  ;  and  he  was,  therefore,  entitled 
to  recover  the  whole  damages. 

Motion  denied. 

Cited  in— 5  Cow.,  264  note,  410;  8  Cow.,  222;  8  Wend., 
592;  6  Hill,  331:  34  N.  Y.,365;  36N.  Y.,170;  61N.  Y., 
394 ;  1  Trans.  App.,  310;  8  Hun,  570;  18  Barb.,  497  ;  1 
T.  &C..  94;  4  Sand.,  487:  44  Ind.,  295:15  Am.  Rep., 
237  (44  Ind.,  290). 


*THE  TRUSTEES  OF  THE  V1L-  [*34O 
LAGE  OP  NEWBURGH 

v. 
GALATIAN  AND  GRISWOLD. 

Bond  of  Indemnity  Against  Costs  and  Expenses 
of  Certain  Act—  Obligor  Liable  for  Costs  of  De- 
fending Groundless  Sit  it — Also  for  Costx  In- 
curred by  Another  and  Recovered  of  Obligee — 
Notice  to  Obligor  to  Defend — Evidence — Cove- 
nant for  Quiet  Enjoyment — Bond  of  Indemni- 
ty, not  Given  Against  Illegal  Act,  is  Void. 

A  bond  'to  save  harmless  and  indemnify  against 
the  costs  and  expenses  of  a  certain  act  extends  to 
the  costs  of  defending  a  groundless  suit  for  the  act, 
in  which  the  obligee  succeeded. 

The  obligors  having  notice  of  the  suit  in  which  the 
expenses  are  incurred,  are  bound  to  defend  it ;  and 
if  they  do  not,  the  recovery  is  conclusive  against 
them. 

So  if  the  costs  are  incurred  by  another,  who  sues 
the  obligee  for  them,  who  gives  notice  to  the  obli- 
gor to  defend ;  the  recovery  against  the  obligee  is 
conclusive  against  the  obligor  as  to  the  amount  of 
damages. 

The  rule  that  a  covenant  for  quiet  enjoyment  is 
not  broken  until  a  lawful  suit  and  eviction,  is  tech- 
nical, applying  to  that  particular  covenant;  and 
does  not  extend  to  a  bond  of  indemnity. 

A  bond  of  indemnity  against  an  act  palpably  ille- 
gal, is  void ;  otherwise  of  an  act  prima  facie  legal 
and  bona  fide. 

Citations— 3  Johns.,  471 ;  5  Johns.,  120 ;  8  Johns., 
198 ;  1  Johns.,  517  ;  6  Johns.,  158 ;  7  Johns.,  168 ;  19 
Johns..  284. 

DEBT  on  bond  in  the  penalty  of  $1,000,  con- 
ditioned that  the  defendants  should  pay 
the  plaintiffs  all  such  sums  of  money  as  should 
or  might  be  paid,  laid  out  and  expended  by 
the  plaintiffs,  in  repairing  and  improving  a 
certain  street  in  Newburgh,  called  First  St.; 
that  is  to  say,  that  part  or  section  of  First  St. 
between  Colden  St.  and  Hudson's  River,  so  as 
to  construct  and  make  a  safe  and  convenient 
passage  and  way  for  wagons,  carts  and  carria- 
ges, in  and  along  First  St.  to  the  road  and  high- 
way leading  to  George  Gardner's  dock,  near 
First  St. ;  and  should,  moreover,  save,  defend, 
keep  harmless  and  indemnified,  from  time  to 
time  and  at  all  times  after  the  date,  the  Trustees 
of  the  Village  of  Newburgh,  for  the  time  being, 


NOTE. — Contract  of  indemnity  against  illegal  act- 
When  void.  Compare  Coventry  v.  Barton,  17  Johns., 
149,  note. 
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their  agents,  workmen  and  servants,  and  each 
.and  every  of  them,  and  also  the  overseers  of 
streets,  roads  and  highways  of  the  village,  and 
each  and  every  of  them,  of,  from  and  against 
all  actions,  suits,  costs,  damages  and  demands 
whatsoever,  for  or  by  reason,  or  on  account 
thereof.  Plea  by  Galatian  :  1.  Non  est  fac- 
tum ;  2.  Performance  ;  3.  Non  damnificatus. 

To  the  2d  plea  the  plaintiffs  replied,  setting 
forth  the  commencement  of  a  suit  by  one  Gard- 
ner against  the  former  Trustees,  for  repairing 
and  improving  First  St.,  as  mentioned  in  the 
bond,  in  which  they  expended  $770.83  about 
their  defense,  which  the  defendants  in  this 
suit,  though  requested,  refused  to  pay  ;  and 
that  these  Trustees  having  gone  out  of  office, 
sued  their  successors  for  the  costs  expended, 
and  in  October  Term,  1821,  recovered  $859.33, 
besides  costs ;  that  the  present  plaintiffs  ex- 
pended $83.09  in  defending  the  suit  in  favor 
of  their  predecessors,  of  which  the  present  de- 
fendants had  notice,  and  they  were  requested 
to  defend  it ;  but  though  requested  to  pay,  had 
not  paid,  &c. 

To  the  3d  plea  the  replication  was  substan- 
tially the  same. 

341*]  *Re joinders  denying  the  suits  and 
payments. 

The  issues  were  substantially  the  same  as  to 
<3riswold. 

The  cause  was  tried  at  the  Orange  Circuit, 
July  1,  1823,  before  Duer,  Circuit  Judge. 

At  the  trial,  the  execution  of  the  bond  being 
admitted,  the  plaintiffs  proved  the  suits  and 
disbursements  mentioned  in  the  replication. 
In  the  suit  brought  against  the  plaintiffs'  pre- 
decessors, the  verdict  was  for  the  defendants  ; 
and  the  principal  question  was,  whether  the 
condition  of  the  bond  embraced  the  expense 
of  suits  improperly  brought  for  the  cause  men- 
tioned in  the  condition,  and  in  which  the 
Trustees  succeeded ;  or  whether  it  was  not  con- 
fined to  well  founded  suits. 

Other  testimony  was  given  and  other  ques- 
tions raised,  which  will  sufficiently  appear 
from  the  opinion  of  the  court.  The  document- 
ary and  other  "proof  was  very  voluminous ; 
but  it  is  not  material,  for  the  purpose  of  the 
questions  decided,  to  state  it.  Griswold  pro- 
duced and  proved  his  discharge  as  an  insolvent 
debtor,  under  the  Body  Act.  The^  case  was 
argued  by, 

Mr.  T.  J.  Oakley,  for  the  plaintiffs,  and, 

Messrs.  C.  II.  and  P.  Haggles,  for  the  defend- 
ants. 

For  the  plaintiffs,  it  was  argued  that  the  de- 
fendants had  notice  of  the  suit  against  them. 
This  was  admitted  by  the  course  of  pleading 
and  the  recovery  was  conclusive.  Blasdalf  v. 
Babcock,  1  Johns.,  517. 

The  defense  of  the  first  suit  was  for  the  bene- 
fit of  the  obligors,  who  stood  in  the  relation  of 
sureties,  and  were  bound  to  pay  the  costs  of 
the  defense.  Their  liability  was  like  that  of  an 
indorser  on  an  accommodation  note.  Powell 
v.  Trustees  of  Newburgh,  19  Johns. ,  284,  287. 

For  the  defendants,  it  was  argued  that  the 
bond  could  not  be  considered  as  an  indemnity 
to  the  Trustees  against  the  wrongful  or  illegal 
acts  of  strangers,  or  against  groundless  suits  ; 
but  must  have  reference  to  some  claim  of  right, 
which  might  be  set  up  in  opposition  to  the 
Trustees,  against  the  contemplated  repairs  ; 
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and  as  they  had  succeeded,  and  recovered  their 
*costs,  they  could  not  be  considered  as  [*342 
having  been  legally  damnified,  within  the  im- 
port of  the  bond.  It  was  likened  to  a  cove- 
nant for  quiet  enjoyment.  Van  Slyck  v.  Kim- 
batt,  8  Johns.,  198.  The  words  are  general. 
To  make  them  operate  as  an  agreement  to  in- 
demnify against  wrongful  suits,  they  should  be 
expressly  and  specifically  pointed  to  such  a 
case.  Perry  v.  Edwards,  I  Str.,  400  ;  Vin. 
Abr.,  Condition,  Z,  a,  pi.  6,  and  note  there  ; 
Foster  v.  Mapes,  Cro.  Eliz.,  212;  Broking  v. 
Cham,  Cro.  Jac.,  425;  Leigh  v.  Gotyer,  Id., 
444 ;  Lloyd  v.  Tompkins,  IT.  R.,  671  ;  Dudley 
v.  Folliol,  3T.  R.,  584. 

In  Simpson  v.  Griffin,  9  Johns.,  131,  a  payee 
indorser  who  had  been  sued  and  paid  the  debt 
with  costs,  was  denied  the  recovery  of  those 
costs  against  the  maker. 

In  reply,  it  was  said  that  the  case  of  Van 
Slyck  v.  Kimbatt,  8  Johns.,  198,  and  Korts  v. 
Carpenter,  5  Johns.,  120,  and  Waldron  v. 
M'Carty,  Z  Id.,  471,  the  cases  on  which  Van 
Slyck  v.  Kimbatt,  8  Id.,  198,  is  founded,  go. 
upon  a  technical  rule,  applicable  only  to  cov- 
enants for  quiet  enjoyment.  Perry  v.  Edward*, 
1  Str.,  400,  was  a  covenant  for  the  quiet  en- 
joyment of  personal  property,  and  went  upon 
the  same  technical  doctrine  with  a  similar  cov- 
enant relative  to  real  estate. 

That  the  bond  was  not  void  as  being  to  in- 
demnify against  an  illegal  act,  Blackettv.  Cris- 
sop,  1  Ld.  Raym.,  278,  was  cited. 

Curia,  per  WOODWORTH,  J.  The  defend- 
ants' covenanted  to  pay  all  sums  of  money  ex- 
pended in  the  improving  First  St.,  and  to  in- 
demnify the  plaintiffs  from  all  actions,  suits, 
costs  and  damages  on  account  thereof.  It  evi- 
dently was  the  intention  of  the  parties  that  the 
plaintiffs  should  be  completely  indemnified  for 
all  lawful  acts  in  the  discharge  of  their  duty. 
It  could  not  be  foreseen  that  groundless  suits 
would  not  be  commenced  against  them.  They 
knew  that  if  drawn  into  litigation  in  such 
cases,  expenses  would  necessarily  accrue  ;  and 
therefore,  to  guard  against  such  a  contingency, 
resorted  to  this  covenant.  If  the  bond  is  not 
to  be  construed  in  this  manner,  the  indemnity 
is  imperfect.  To  the  plaintiffs  *the  [*343 
injury  is  the  same,  whether  they  are  subjected 
to  costs  and  expenses,  by  a  party  having  a 
well  founded  claim,  or  by  one  who  has  not.  In 
either  case  they  must  defend,  and  in  so  doing 
are  obliged  to  incur  costs.  The  only  differ- 
ence would  be  that,  in  the  first  case,  they 
would  be  subjected  to  costs  and  damages,  in 
the  latter  to  costs  only.  The  plaintiffs,  as 
Trustees,  may  have  proceeded  with  all  requi- 
site caution,  and  discharged  their  duty  in  good 
faith  ;  and  yet  it  might  happen  that  some  in- 
dividual received  an  injury,  in  consequence  of 
the  improvements  made,  for  which  he  would 
be  entitled  to  maintain  his  action.  If  the 
plaintiffs  had  been  guilty  of  gross  negligence, 
or  willfully  or  maliciously  injured  the  proper- 
ty of  others,  there  would'be  no  remedy'  on  the 
bond.  A  stipulation  to  indemnify  for  such 
acts  would  be  against  law,  and  void.  The 
plaintiffs  were  prosecuted  by  Gardner,  who 
had  no  cause  of  action  against  them.  The  suit 
was  instituted  with  a  view  to  recover  damages 
by  reason  of  the  acts  of  the  plaintiffs  in  msik- 
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ing  the  improvements  on  First  St.  That  the 
condition  extended  to  such  a  case  is,  to  my 
mind,  manifest.  It  is  true  that  a  covenant  to 
indemnify  against  all  demands,  dues  and  dam- 
ages, is  tantamount  to  a  covenant  for  quiet  en- 
joyment, which  goes  to  the  possession  and  not 
to  the  title  ;  and  that  the  latter  is  broken  only 
by  an  entry  and  expulsion  from,  or  some  act- 
ual disturbance  in,  the  possession,  without 
which  no  action  can  be  maintained.  (3  Johns., 
471;  5  Johns..  120;  8  Johns.,  198.)  These  cases 
were  cited  on  the  argument  as  analagous  to 
the  one  before  us,  but  they  do  not  apply.  Cov- 
enants for  quiet  enjoyment  of  land,  or  to  in- 
demnify against  incumbrances,  have  been  set- 
tled by  a  series  of  decisions  and  acted  upon. 
They  manifestly  imply  that  the  possession  of 
the  person  indemnified  shall  be  actually  dis- 
turbed. An  eviction  must  be  shown.  But  in 
the  present  case,  as  well  the  intention  of  the 
parties,  derived  from  the  bond,  as  the  expres- 
sions used,  require  a  different  construction. 
.The  indemnity  is  more  extensive.  The  plaint- 
"iffs  are  to  be  protected  against  all  costs  to 
which  they  might  be  subjected  on  account  of 
making  the  improvement.  It  is  neither  ex- 
pressly or  by  implication  put  on  the  ground 
that  a  recovery  must  be  had  against  the 
344*]  Trustees.  If  this  view  '*be  correct,  the 
inquiry  is,  whether  the  plaintiffs  have  shown 
enough  to  enable  them  to  recover. 

The  issue  joined,  is  substantially,  whether  the 
former  Trustees  were  sued  by  Gardner  for  mak- 
ing repairs  and  improvements  on  First  St. ;  and 
whether  they  had  paid  the  cost  and  expenses 
by  reason  of  such  prosecution.  I  think  the 
plaintiffs  have  sufficiently  established  the  af- 
firmative. The  suit  of  Gardner  was  professedly 
commenced  to  recover  damages  for  the  acts  of 
the  plaintiffs,  as  Trustees  of'Newburgh.  The 
first  count  in  his  declaration  alleges  an  obstruc- 
tion of  the  old  road  between  Water  St.  and 
First  St.;  the  second  count  alleges  that  the 
plaintiffs  filled  up  a  sluice,  and  turned  the 
water,  by  which  Gardner  was  injured.  It  is 
true  that  Gardner  abandoned  the  second  count 
on  the  trial,  but  that  is  no  answer  to  any  part 
of  the  plaintiffs'  demand,  for  they  were  bound 
to  come  prepared  to  defend  against  all  the 
counts — they  all  had  reference  to  the  improve- 
ments made  ;  the  plaintiffs  could  not  mistake 
the  nature  of  the  claim.  Walter  Case  testified 
that  the  sluice  was  in  the  center  of  First  St.; 
when,  therefore,  Gardner  stated  in  his  second 
count  that  the  gravamen  was,  the  stopping  up 
the  sluice,  they  were  apprised  that  it  pointed 
to  the  repairs  made,  equally  with  the  first  count. 
Whether  Gardner  gave  any  evidence  under 
the  second  count  becomes  immaterial.  The 
costs  in  question  are  for  resisting  the  claim 
until  it  was  abandoned.  Shutting  up  the  old 
road  was  connected  with,  and  formed  a  part  of 
the  improvements.  Selah  Reeve,  a  witness, 
testified  that  the  work  was  done  under  his 
superintendence  ;  that  First  St.  was  raised 
from  2  feet  6  inches,  to  3  feet, where  it  crossed 
Gardner's  old  road  ;  and  that  after  the  im- 
provement the  old  road  became  useless. 

It  may  be  observed  that  the  reasonableness 
of  the  costs,  or  whether  the  suit  of  Gardner 
might  have  been  defended  at  less  expense,  does 
not  seem  to  be  drawn  in  question  ;  nor  does  it 
appear  what  were  the  items  constituting  the  bill 
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of  costs.  If  the  defendants  on  the  pleadings 
and  case  are  liable,  the  amount  is  ascertained  ;. 
it  is  the  sum  recovered  of  the  plaintiffs  and 
their  costs  in  making  a  defense. 

*The  breach  assigned  by  the  plaint-  [*345 
iffs  is,  that  the  former  Trustees  incurred  costs, 
in  the  defense  of  Gardner's  suit,  to  $770.83  ; 
that  they  prosecuted  the  plaintiffs  to  recover 
the  same,  and  did  recover  $859.33  ;  that  the 
plaintiffs  expended  $83.09  in  the  defense,  of 
which  the  defendants  had  notice.  The  rejoinder 
is,  that  Gardner  did  not  prosecute  as  stated  in 
the  replication,  that  the  plaintiffs  have  not  been, 
obliged,  nor  have  they  paid  such  costs.  That 
Gardner  commenced  such  action  and  failed,  is 
fully  shown.  The  plaintiffs  proved  that  they 
paid  the  amount ;  that  they  were  obliged  to  do 
so,  is  evident  by  the  record  of  recovery  against 
them.  The  defendants  were  requested  to  de- 
fend that  suit,  and  refused  or  omitted.  It  is, 
therefore,  conclusive  upon  them.  (1  Johns., 
517  ;  6  Johns.,  158  ;  7  Johns.,  168.)  They  can- 
not now  litigate  the  question  whether  the  costs 
claimed  by  the  former  Trustees,  and  recovered 
against  the  plaintiffs,  were  extravagant  or  not. 
They  might  have  shown  in  the  former  suit 
what  deductions,  if  any,  ought  to  be  made  ; 
not  having  done  so,  we  are  not  to  intend  that 
more  was  recovered  than  necessary  costs  and 
expenses. 

I  have  considered  the  facts  stated  in  the  case 
of  the  former  Trustees  against  the  plaintiffs, 
Powell  v.  Trustees  of  Newburgh,  19  Johns.,  284, 
as  evidence  in  this  cause.  The  stipulation  is, 
that  it  might  be  read  in  evidence  as  competent 
proof  that  the  judgment  before  mentioned  was 
obtained  upon  the  facts  therein  stated.  This 
is  a  sufficient  admission  of  those  facts,  without 
farther  proof. 

I  am  of  opinion  that  the  plaintiffs  are  enti- 
tled to  judgment;  but  no  execution  to  be  issued 
against  the  body  of  Griswom. 

Judgment  for  the  plaintiffs. 

Cited  in— 12  Wend.,  311 ;  24  N.  Y.,  109 ;  3  Laos.,  275 ; 
6  Barb.,  470 ;  15  Barb.,  349 ;  40  Barb.,  241 ;  26  Ind.,  88. 


THE  PEOPLE 


HERKIMER,  Gentlemen,  one,  &c. 

Statute  —  People  not  Bound  by  General  Words  of 
—  Judicial  Notice. 

The  people  have  succeeded  to  the  rights  of  the 
Kiiftr,  the  former  sovereign  of  this  State.  They 
are  not,  therefore,  bound  by  general  words  in  a 
statute  restrictive  of  prerogative,  without  being  ex- 
pressly named.  E.  g.,  the  Insolvent  Law. 

The  courts  will  take  judicial  notice  of  public 
statutes.  , 

Citations—  11  Co.,  74;  Bac.  Abr.,  Prerogative,  E,  pi. 
5  ;  18  Johns.,  229. 

A  SSUMPSIT.  The  declaration  was,  that  June 
JLL  1,  1822,  the  defendant  was  indebted  to  the 
plaintiffs  in  $200,  *as  well  as  for  work,  [*346 
labor  and  services,  before  that  time,  done  and 


NOTE.— People  not  bound  Ity  insolvent  Jaw  or  statute 
of  limitations  unless  expressly  named.  See  People  v~ 
ftossiter.  ante,  143,  note. 

COWEN  4_ 


1825 


THE  PEOPLK  v.  HERKIMEK. 


346 


performed  by  the  clerks  of  this  court,  for  the 
defendant,  at  his  special  instance  and  request, 
as  for  divers  materials  and  other  necessary 
things  used  in  and  about  that  work,  before  that 
time  found  and  provided  by  the  plaintiffs  at 
the  like  special  instance  and  request;  and  being 
so  indebted,  &c.,  promised,  &c. 

Plea,  that  after  the  premises,  &c.,  to  wit  : 
Dec.  11,  1818,  in  the  Town  of  Danube,  in  the 
County  of  Herkimer,  the  defendant  became  in- 
solvent, &c.,  and  in  conjunction  with  so  many 
of  his  creditors,  whose  just  debts  amounted  in 
value  to  at  least  two  thirds  of  all  the  moneys 
owing  by  him,  presented  their  petition  to 
Nathan  Smith,  Esq.,  first  judge,  &c. ,  praying 
that  the  defendant  might  be  discharged,  &c. , 
agreeably  to  the  provisions  of  the  Act  for  Giv- 
ing Relief  in  Cases  of  Insolvency,  &c.  (going 
on  and  setting  forth  a  regular  assignment  and 
discharge  Mar.  20, 1819,  pursuant  to  that  Act); 
that  the  promises,  &c. ,  were  made  before  that 
time,  &c. 

General  demurrer  and  joinder. 

Mr.  Talcott,  Atty-Gen.,  in  support  of  the  de- 
murrer. 

The  questions  are  : 

1.  Is  a  debt  due  to  the  people  affected  by  a 
discharge  under  the  Insolvent  Act  ? 

2.  If  it  is,  then  is  this  discharge  properly 
pleaded  in  bar  of  the  action,  without  averring 
that  the  debt  accrued  after  the  passing  of  the 
Act? 

On  the  first  question  :  The  people  are  not  ex- 
pressly included  in  the  general  provision  of  the 
Act,  and  nothing  shall  be  taken  against  them  by 
implication.  Where  the  people  are  not  named 
they  are  not  bound.  People  v.  Gilbert,  1 8  Johns. , 
229.  The  general  rule  of  the  common  law  is,  that 
Acts  made  for  the  advancement  of  the  public 
good,  of  religion  and  justice,  bind-  the  King, 
though  not  named  in  them.  Of  other  Acts  he 
may  take  ad  vantage,  if  he  pleases;  but  he  can- 
not be  devested  of  any  right,  power  or  inter- 
est, unless  the  Statute  is  made  by  express 
words  to  extend  to  him.  (11  Co.,  68  ;  5  Co., 
14;  7  Co.,  32.) 

This  doctrine  has  been  applied  to  the  Bank- 
rupt Law,  which  contains  the  words  as  gen- 
eral as  our  Insolvent  Law  ;  and  it  is  holden 
347*J  *that  the  King  is  not  bound  by  it,  and 
his  debt  not  discharged  by  it ;  though  an  as- 
signment by  the  commissioners  of  the  bank- 
rupt's property  saves  it  from  a  subsequent  exe- 
cution on  behalf  of  the  King,  because  it  trans- 
fers the  title  from  the  debtor  to  another  person. 
Audley  v.  Halzey,  Sir  Wm.  Jones,  202  ;  Rex  v. 
PUley,  Bunb.,  202;  Anon.,  1  Atk.,262;  Cooke's 
Bankrupt  Laws,  ch.  8,  sec.  13. 

But  even  if  the  discharge  does  affect  the  debt 
of  the  people,  the  defendant  could  not  plead  it 
in  bar  of  the  action  without  averring  that  the 
promises  were  made  after  the  passage  of  the 
Act. 

This  court,  as  well  as  the  Supreme  Court  of 
the  U.  S.,  have  held  a  discharge  no  bar  to  a 
suit  on  contracts  made  before  the  Act.  The 
time,  therefore,  is  material  to  support  the  de- 
fendant's plea,  and  he  should  have  alleged  that 
the  promises  were  made  before  the  enactment 
of  the  Statute  ;  instead  of  which  he  only  avers 
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in  the  beginning  of  his  plea,  that  they  were 
made  before  Dec.  11, 1818;  and  in  the  conclud- 
ing part,  that  they  were  made  before  Mar.  20, 
1819.  The  defendant  cannot  help  himself  by 
referring  to  the  day  laid  in  the  declaration;  for, 
in  declaring  on  implied  contracts,  the  time  is 
wholly  immaterial;  the  plaintiff  may  lay  what 
day  he  pleases,  and  the  day  stated  In  the  dec- 
laration can  never  be  insisted  on  as  binding  on 
him.  If  the  defendant  wishes  to  make  the  time 
material,  it  must  be  done  by  his  plea. 

Without  averring  that  the  promises  were 
made  after  the  passing  of  the  Act,  the  discharge 
can  only  be  pleaded  in  bar  of  execution  against 
the  person,  as  in  England,  under  the  Insolvent 
Acts  of  that  countrjr.  ( Vide,  Precedents,  2  Chit. , 
430,  431  ;  2  Ld.  Raym.,  1262-3;  3  Went.,  196- 
200,  202  ;  Lill.  Entries,  108.) 

Mr.  0.  G.  Otis,  contra.  An  assignment  of 
all  the  defendant's  property  was  made  in  trust 
for  the  benefit  of  all  his  creditors,  of  whom  the 
people  were  a  part.  It  is  to  be  intended  that 
the  people  took  the  benefit  of  the  dividend,  like 
every  other  creditor.  The  discharge  may, 
therefore,  be  presumed  beneficial  to  them;  and 
if  beneficial,  then  they  are  bound,  although  not 
named  in  the  Statute.  (1  Bl.  Com.,  264;  11 
Rep.,  71,  74.) 

The  court  must  see,  from  the  date  of  the 
Statute  giving  clerk's  fees  to  the  people,  com- 
pared with  the  date  of  the  Insolvent  Act  in 
*question,  that  the  latter  preceded  the  [*34S 
promises  set  forth  in  the  declaration. 

Curia,  per  SAVAGE,  Ch.  J.  It  is  a  maxim 
of  the  common  law,  that  when  an  Act  of  Par- 
liament is  made  for  the  public  good,  the  ad- 
vancement of  religion  and  justice,  and  to  pre- 
vent injury  and  wrong,  the  King  shall  be 
bound  by  such  Act,  though  not  named  ;  but 
when  a  Statute  is  general,  and  any  prerogative 
right,  title  or  interest  would  be  devested  or 
taken  from  the  King,  in  such  he  shall  not  be 
bound,  unless  the  Statute  is  made  by  express 
words  to  extend  to  him.  (11  Co.,  74,  Bac.  Abr. 
Prerogative,  E,  pi.  5.)  The  Acts  of  Limita- 
tion and  of  Bankruptcy  have  been  held,  in 
England,  not  to  bind  the  King.  And  the  same 
doctrine  was  adopted  by  this  court  in  People  v. 
Gilbert,  18  Johns.,  229,  so  far  as  relates  to  the 
Statute  of  Limitation.  The  reason  of  that  case 
applies  to  the  Insolvent  Acts,  and  the  same 
rule  must  prevail.  That  the  people  of  the  State, 
being  the  sovereign,  have  succeeded  to  the 
rights  of  the  King,  the  former  sovereign  is  also 
held  in  the  case  last  cited.  This  disposes  of 
the  demurrer  in  favor  of  the  plaintiffs.  Were 
it  necessary  to  decide  the  other  question.  I 
should  incline  to  consider  the  plea  sufficient, 
on  the  ground  that  the  court  are  to  take  notice 
of  all  public  Acts.  They,  therefore,  know  that 
the  law,  giving  the  clerk's  fees  to  the  people, 
was  passed  at  the  same  session  with  the  In- 
solvent Act;  and  the  services  must,  necessarily, 
have  been  rendered  afterwards. 

Judgment  for  the  plaintiffs. 

Cited  in-3  Hun.  1«7;  14  Hun,  58rt;  8  Barb..  W  ;  5 
T.  &  C..  268  ;  7  How.  Pr.,  250  ;  20  Wall.,  2«:} ;  it  Itank. 
lUv.,  545. 
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349*]      *BRADLEY  v.  COVEL. 

Tenancy  at  Will— From  Year  to  Year — Notice 
to  Quit— Holding  Over— Implied  Agreement 
as  to  Bent. 

A  tenancy  at  will  is  held  to  be  a  tenancy  from  year 
to  year,  merely  for  the  purpose  of  a  notice  to  quit. 

A  shorter  notice  (e.  g.,  3  months)  will  terminate 
the  tenancy ;  but  in  such  case,  where  the  holding  is 
at  a  stated  rent,  the  notice  turns  the  tenancy  at  will 
into  a  tenancy  from  year  to  year,  running  from  the 
expiration  of  the  first  notice ;  and  imposes  the  ne- 
cessity of  giving  a  notice  to  quit  of  six  months, 
terminating  on  a  day  in  the  year  corresponding  with 
the  termination  of  the  first  notice,  in  order  to  war- 
rant an  ejectment :  and  the  holding  over  upon  the 
tenancy  from  year  to  year  is  at  the  former  rent. 

Where  a  tenant  holds  over  after  such  notice  with- 
out any  new  stipulation,  the  law  implies  an  agree- 
ment that  it  siiould  be  at  the  former  rent. 

This  case  distinguished  from  Abeel  v.  Radclilt,  15 
Johns..  507. 

Citations— 7  Johns.,  4,  5;  5  T.  R.,  471,  472;  15  Johns., 
505,  507. 

A  SSUMPSIT,  for  the  use  and  occupation  of 
IX  a  house  and  lot  in  Troy,  tried  before 
Spencer,  late  Ch.  J.,  at  the  Rensselaer  Circuit, 
Dec.,  1822. 

The  facts  were  these  :  the  defendant's  wife 
went  into  the  house  in  Sept.,  1819,  with  the 
plaintiff's  consent,  to  hold  it  free  of  rent, with- 
out limitation  of  time,  she  engaging  to  pay  the 
f  round  rent,  which  was  due  to  one  Vander- 
eyden.  To  this  the  defendant  assented,  and 
paid  the  ground  rent,  which  was  $6.25 per  an- 
num, up  tq  May  1. 1822.  This  he  did  June  22, 
1822.  But  Oct.  26,  1820,  the  plaintiff  gave 
notice  to  the  defendant  and  his  wife  to  quit  the 
premises,  within  three  months  from  that  time  ; 
and  now,  on  proof  that  the  premises  were  in 
fact  worth  from  $100  to  $140  per  annum, 
claimed  a  rent  accordingly,  for  the  time  subse- 
quent to  the  expiration  of  the  notice  ;  and  to 
this  effect  the  judge  charged  the  jury,  holding 
the  notice  to  quit  to  be  sufficient.  Verdict  for 
the  plaintiff,  $137.  The  defendant's  counsel 
excepted  to  the  decision  of  the  judge. 

Mr.  J.  P.  CushmanjoT  the  defendant,  moved 
for  a  new  trial.  He  said  the  defendant  was  a 
tenant  from  year  to  year,  and  entitled  to  6 
months  notice  to  quit.  The  defendant's  wife 
possessed  more  than  a  year,  before  the  notice 
to  quit  was  given.  Then  the  rule  is  plain.  A 
tenant  from  year  to  year  is  entitled  to  six 
months'  notice,  ending  at  the  commencement 
of  the  current  year.  (Woodf.  L.  &  T.,  182  ; 
Esp.  39.)  The  moment  the  second  year  begins, 
the  tenant  has  a  right  to  hold  to  its  end.  (1  T. 
R.,  163.)  Holding  for  an  indefinite  period, 
should  be  construed  a  tenancy  from  year  to 
year  (1  Johns. ,  325-6),  which  cannot  be  vacated 
without  a  half  year's  notice.  (3  Burr.,  1609  ; 
35O*]  1  T.  R.,  159;  3  Wils.,  25.)  If  *a  tenant 
possess  as  a  mere  occupant,  with  the  plaintiff's 
license,  he  is  entitled  to  notice.  (1  Johns.,  325.) 

At  any  rate,  if  the  notice  terminated  the  ten- 
ancy, the  holding  over  was  on  the  former  rent. 
(5  T.  R.,  472  ;  13  Johns.,  299  :  15  Id.,  507.) 

If  there  was  no  permission,  the  plaintiff 
should  have  brought  trespass  for  the  holding 
over.  (2  Bl.  Com.,  147,  149.)  If  there  was 
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to  year— What  constitutes  notice  to  quit.  See  Jack- 
son v.  Wilsey,  9  Johns.,  267,  note. 
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permission,  it  was  according  to  the  former  rent; 
and,  in  either  view,  the  plaintiff  cannot  re- 
cover. 

Mr.  E.  Wilson,  Jr.,  contra.  The  defendant 
was  a  tenant  at  will  (2  Bl.  Com.,  146,  and  au- 
thorities there  cited  ;  1  R.  L.,  78);  and  the 
notice  to  quit  was  a  legal  determination  of  the 
estate  (2  Bl.  Com. ,  146,  and  authorities  there 
cited  ;  Phillips  v.  Covert,  7  Johns.,  1,  5) ;  after 
which  the  tenant  holding  over  was  bound  to 
pay  the  real  annual  value  of  the  premises.  Abeel 
v.  Radcliff,  15  Johns.,  505.  Courts  incline  to 
turn  tenancies  at  will  into  tenancies  from  year 
to  year,  merely  for  the  purpose  of  a  notice  to 
quit,  to  enable  the  party  to  bring  an  ejectment. 
For  every  other  purpose,  they  retain  their  true 
character  of  tenancies  at  will.  Phillips  v.  Co- 
vert, 7  Johns.,  4,  per  Kent,  Ch.  J. 

Curia,  per  WOODWORTH,  J.  The  notice  to 
quit  terminated  the  tenancy  at  will,  and  con- 
verted it  into  a  tenancy  from  year  to  year.  A 
tenancy  at  will  is  held  to  be  a  tenancy  from 
year  to  year,  merely  for  the  sake  of  a  notice  to 
quit ;  and  the  landlord  cannot  recover  posses- 
sion without  giving  six  months'  notice  ;  but 
this  notice  is  not  necessary  for  any  other  pur- 
pose. Phillips  v.  Covert,  7  Johns.,  4,  5.  The 
question  then  is,  on  what  terms  shall  the  de- 
fendant be  considered  as  holding,  after  the 
tenancy  at  will  ceased.  Though  he  could  not 
be  ousted  on  such  a  notice,  yet  he  must  be  con- 
sidered as  holding  over  ;  for  his  interest  was  at 
an  end.  The  rule  seems  to  be,  in  such  cases, 
that  where  there  is  no  new  stipulation,  an  im- 
plication arises  of  a  tacit  consent  on  both  sides, 
that  the  tenant  shall  hold  from  year  to  year  at 
the  former  rent.  Doe  v.  Bell,  5  T.  R.,  472,  per 
Ld.  Kenyon,  Ch.  J.  ;  Abeel  v.  Radcliff,  15 
Johns.,  505.  This  manner  of  terminating  a 
tenancy  at' will  is  of  but  little  *use;  for  [*351 
it  leaves  the  landlord,  as  to  the  rent,  in  the 
same  situation  as  before,  and  imposes  the  ne- 
cessity of  a  six  months  notice  to  quit  on  the 
day  of  the  year  corresponding  to  that  on  which 
the  first  notice  expires.  Without  this,  the  land- 
lord would  still  be  unable  to  sustain  an  eject- 
ment. Doev.  Sell,  5  T.  R.,  471.  With  this 
consequence,  however,  we  have  nothing  to  do. 

What  then,  was  the  former  rent  ?  Although 
the  plaintiff  was  not,  in  fact,  to  receive  any- 
thing, yet  the  defendant  was  to  pay  the  ground 
rent  to  the  landlord  paramount,  namely :  $6.25, 
this  being  all  that  was  exacted  for  lot  and 
building.  This  was  virtually  so  much  rent  to 
be  paid  to  the  plaintiff,  who  owed  it  to  Van- 
derheyden.  I  do  not  perceive  on  what  prin- 
ciple the  plaintiff  can  claim  more.  The  case 
is  not  like  that  of  Abeel  v.  Radcliff,  15  Johns. , 
507.  There  the  first  rent  was  for  the  lot 
merely.  Afterwards  buildings  were  erected  ; 
and  the  court  held  that  the  annual  value  of 
both  land  and  buildings  was  the  proper  meas- 
ure of  damages.  Here  the  rent  of  $6.25  was 
for  the  whole.  There  must  be  a  new  trial, 
with  costs  to  abide  the  event. 

New  trial  granted. 

Cited  in-7  Cow.,  751;  8  Cow.,  15;  2  Wend.,  513;  4 
Wend.,  328 ;  13  Wend.,  483 ;  15  Wend..  406 ;  51  N.  Y., 
313;  70  N.  Y.,  186;  7  Hun,  201;  3  Barb.,  579;  14  Barb., 
257;  32  Barb.,  567:  35  Barb.,  168;  5  How.  Pr.,  88;  19 
How.  Pr.,  31 ;  5  Rob.,  261 ;  40  Ind.,  537  ;  42  Jnd.,  220  ; 
10  Am.  Rep.,  326  (49  N.  Y.,  24) ;  10  Am.  Rep.,  612  (51  N. 
Y.,  309) :  26  Am.  Rep.,  571  (70  N.  Y.,  180). 
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HINCKLEY  v.  EMERSON. 


Action,  for  Kitting  Dog— What,  a  Justification. 

If  one's  dog  chases  or  worries  cattle,  an  action  lies 
against  him,  if  he  have  notice  that  his  dog  is  in  the 
habit  of  doing  this. 

But  no  one  has  a  right,  for  this  reason,  to  kill  the 
dog,  except  he  worry  sheep,  and  thus  be  brought 
within  the  Statute,  1  R.  L.,  169. 

To  justify  killing  him,  except  in  the  case  of  sheep, 
it  is  necessary  to  show  that  he  could  not  otherwise 
be  separated. 

When  a  dog  attacks  a  person,  he  may  be  killed  as 
a  common  nuisance. 

And  so  if  he  attack,  and  actually  kill  domestic  an- 
imals on  the  owner's  land. 

Citations— 1  R.  L.,169;  Cro.  Jac.,  45;  3  Lev.,  28;  1 
Saund.,  84 ;  13  Johns.,  312 ;  1  Esp.,  203, 487 ;  Cro.  Car., 
254. 

ON  certiorari  to  a  justice's  court.  In  the  court 
below  Emerson  declared  against  Hinckley, 
in  trespass,  for  killing  his-  (Emerson's)  dog  ;  to 
which  Hinckley  pleaded  the  general  issue;  and 
justified  the  killing  as  necessary  to  preserve 
his  property. 

The  plaintiff  proved  that  the  defendant  shot 
the  dog  near  the  defendant's  gate.  The  wit- 
352*]  ness  swore  that  he  set  the  *dog  on  the 
defendant's  hogs  ;  but  he  did  not  hurt  them. 
Afterwards  the  dog  attacked  the  hogs  of  his 
own  accord.  The  witness  called  him  off,  and 
took  him  by  the  ear  to  lead  him  to  the  plaint- 
iff's shed  ;  when  the  defendant  came  with  his 
rifle,  the  witness  let  go  his  hold,  and  the  de- 
fendant shot  the  dog.  The  witness  had  several 
times  set  him  on  cattle,  when  they  came  under 
the  plaintiff's  shed  ;  but  was  directed  by  the 
plaintiff  to  be  careful  that  he  did  not  injure 
them.  He  swore  that  the  dog  was  worth  $10 
or  $15. 

The  defendant  offered  to  show,  in  bar  of  the 
action,  that  the  dog  had  habitually  chased  and 
worried  the  cattle,  hogs  and  geese  of  the  de- 
fendant, on  his  premises,  within  the  plaintiff's 
knowledge ;  but  the  justice  decided  that  the 
action  could  not  be  defeated  by  such  evidence, 
though  the  damages  might  be  mitigated.  Judg- 
ment for  the  plaintiff. 

Mr.  W.  L.  F.  Warren,  for  the  plaintiff  in 
error. 

Mr.  W.  Metcalf,  contra. 
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Curia,  per  WOODWORTH,  J.  If  the  plaintiff's 
dog  had  worried  or  injured  the  defendant's 
cattle  on  his  land,  an  action  would  lie,  if  the 
plaintiff  had  previous  notice  that  his  dog  was 
in  the  habit  of  being  thus  vicious.  But  except 
in  the  case  of  worrying  or  killing  sheep,  a  case 
provided  for  by  Statute,  1  R.  L.,  169,  I  do  not 
know  that  any  one  beside  the  master  has  a 
right  to  kill  the  dog.  It  seems  to  be  law  that 
where_a  dog  chases  and  kills  one's  domestic 
animais  on  his  land,  he  may  kill  the  dog.  Wad- 
hurst  v.  Damme,  Cro.  Jac.,  45  ;  Harrington 
v.  Turner,  3  Lev.,  28.  But  if  the  dog  merely 
chases  or  bites  an  animal,  in  order  to  jus- 
tify killing  the  dog,  it  is  necessary  to  show 
that  he  could  not  otherwise  be  separated. 
Wright  v.  Ramscott,  1  Saund.,  84.  But  where 
a  dog  is  ferocious  and  attacks  persons,  he 
may  be  killed,  being  considered  a  nuisance. 
Putnam  v.  Payne,  13  Johns.,  312.  The  Statute, 
allowing  dogs  that  attack  sheep  to  be  killed, 
recognizes  the  common  law  doctrine  as  above 
laid  down.  And  videBreckv.  Copeland,  1  Esp., 
*203 ;  Boulton  v.  Banks,  Cro.  Car.,  254;  [*353 
Kinnion  v.  Davies,  Id.,  487.  The  judgment 
must  bejaffirmed. 

Judgment  afflrmed.(a)  • 

Cited  in— 17  Wend.,  500 :  1  Den.,  498 ;  1  N.  Y.,  516  : 
17  Barb.,  566:  4  Park.,  392;  60  111.,  214;  11  Kan.,  484 
(15  Am.  Rep.,  355) ;  38  Wis.,  369  (20  Am.  Rep.,  10) ;  49 
Am.  Dec.,  347. 

(a)  This  cause  was  decided  in  October  Term,  1824. 


GENERAL  RULE. 

February  Term,  1825. 

ORDERED,  That  after  the  present  term  of 
this  court,  no  cause  be  entered  on  the  calendar 
of  enumerative  motions,  unless  the  note  of  the 
time  when  the  question  arose  (a)  be  filed  in  the 
clerk's  office  of  this  court,  at  the  place  where 
the  court  is  to  be  held,  before  the  Tuesday  next 
preceding  the  term. 

(a)  Vide  the  1,  2  and  3  Rules,  January  Term,  1799. 
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CASES 

ARGUED    AND    DETERMINED 


IN  THE 


OF  THE 


STATE   OF  NEW  YORK, 


MAY  TERM,  1825,  IN  THE  FORTY-NINTH  YEAR  OF  OUR  INDEPENDENCE. 


M'KEE  t>.  NELSON. 

Action  for  Breach  of  Promise — Evidence. 

In  an  action  for  a  breach  of  a  marriage  promise, 
a  witness  may  be  asked  his  opinion,  whether,  living 
with  the  plaintiff,  and  from  an  observance  of  her 
deportment,  &c.,  he  is  of  opinion  that  the  plaintiff 
was  sincerely  attached  to  the  defendant. 

The  father  of  the  defendant  may  be  asked,  if  he 
did  not  remonstrate  with  the  defendant  agrainst  the 
marriage ;  but  shall  not  be  allowed  to  specify  im- 
moral conduct,  as  the  ground  of  such  remonstrance, 
unless  he  personally  knows  the  ground  to  be  true. 

Unchastity  or  immorality  in  the  plaintiff  may  be 
given  in  evidence  by  the  defendant). 

After  a  question  has  been  repeatedly  asked  and 
answered  without  objection,  in  the  course  of  a  trial, 
it  is  too  late  to  object  to  its  repetition,  on  the 
ground  that  the  answer  is  in  itself  inadmissible. 

ACTION  for  breach  of  promise  of  marriage. 
On  the  trial  at  the  City  of  N.  Y.,  before 
Edwards,  Circuit  Judge,  Feb.  9,  1825,  the 
plaintiff  proved  the  progress  of  the  intimacy 
between  the  parties,  and  finally  a  promise  of 
marriage,  and  the  defendant's  refusal  to  exe- 
cute it.  And  in  the  course  of  the  examination 
of  witnesses,  W.  J.  M'Kee  and  Margaret 
M'Kee,  witnesses  for  the  plaintiff,  expressed 
their  opinions  that  the  plaintiff  was,  from 
what  they  saw,  much  attached  to  the  defend- 
ant. This  passed  without  objection.  Thomas 
M'Kee,  also  a  witness  for  the  plaintiff,  ex- 
pressed the  same  opinion,  without  objection. 

Afterwards,  in  the  course  of  the  trial,  the 
plaintiff's  counsel  interrogated  Thomas  M'Kee, 
Margaret  M'Kee  and  Robert  M'Kee,  whether, 
living  in  the  same  house,  and  constantly  associ- 
356*]  ating  *with  the  plaintiff  as  a  member 
of  the  family,  and  from  an  attentive  observ- 
ance of  the  whole  deportment  during  the 
courtship,  and  at  the  time  of  the  defendant's 
deserting  her,  it  was  their  opinion  or  not,  that 
the  plaintiff  was  sincerely  attached  to  the  de- 
fendant. To  this  question,  the  counsel  for  the 
defendant  objected  ;  but  the  judge  overruled 
the  objection,  observing,  that  whether  the 
plaintiff's  affection  was  sincere  or  not  could 
only  be  gathered  from  an  attentive  observa- 
tion of  her  conduct,  and  was  not  susceptible 
of  any  other  proof  than"  what  had  been  al- 
ready given,  and  was  then  offered  by  the 
plaintiff. 

To  this  decision  the  counsel  for  the  defend- 
ant excepted. 
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The  counsel  for  the  defendant  proposed  to 
interrogate  the  father  of  the  defendant, 
whether  he  and  the  defendant's  mother  did 
not,  after  the  promise  had  been  made,  and  be- 
fore its  breach,  remonstrate  with  the  defend- 
ant against  his  marrying  the  plaintiff ;  and 
whether  they  assigned  to  the  defendant  any 
and  what  reasons  why  he  ought  not  to  marry 
the  plaintiff.  To  this  question  the  plaintiff's 
counsel  objected.  The  judge  decided  that  the 
question  might  be  put,  whether  the  father  and 
mother  did  not  strenuously  remonstrate  with 
the  defendant  against  the  marriage  ;  but  not  as 
to  the  reasons  of  the  remonstrance  ;  *.  e. ,  as  to 
any  particular  facts  stated  on  which  the  re- 
monstrance was  grounded,  which  might  affect 
the  moral  character  of  the  plaintiff,  unless  the 
witness  had  a  personal  knowledge  of  the  truth 
of  those  facts.  To  this  decision  the  plaintiff's 
counsel  also  excepted  ;  and  a  bill  of  exceptions, 
including  both  points,  have  been  sealed,  and  a 
verdict  found  for  the  plaintiff, 

Mr.  D.  Graham,  for  the  plaintiff,  now 
moved  to  bring  it  to  a  hearing  as  frivolous. 

Mr.  G.  Griffin,  contra. 

Curia.  We  think  the  judge's  decision 
founded  in  good  sense,  and  in  the  nature  of 
things.  We  do  not  see  how  the  various  facts 
upon  which  an  opinion  of  the  plaintiff's  at- 
tachment must  be  grounded  are  capable  of 
specification,  so  as  to  leave  it,  like  ordinary- 
facts,  as  a  matter  of  inference,  to  the  jury.  It 
is  true,  as  a  general  rule,  that  witnesses  are 
not  allowed  *to  give  their  opinions  to  [*357 
a  jury  ;  but  there  are  exceptions,  and  we 
think  this  one  of  them.  There  are  a  thou- 
sand nameless  things,  indicating  the  existence 
and  degree  of  the  tender  passion,  which  lan- 
guage cannot  specify.  The  opinion  of  witnesses 
on  this  subject  must  be  derived  from  a  series 
of  incidents,  passing  under  their  observation, 
which  yet  they  never  could  detail  to  a  jury. 
Were  there  nothing  more  in  the  case,  there- 
fore, we  think  there  is  no  ground  for  the  bill. 

But  we  are  not  left  to  this  ground.  The 
objection  came  too  late.  It  was  certainly 
waived.  The  same  opinion  had  been  repeat- 
edly expressed,  in  the  same  manner,  in  the 
course  of  the  trial,  by  different  witnesses, with- 
out any  sort  of  objection.  Just  as  the  trial  is 
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drawing  to  a  close,  on  these  questions  being 
put,  the  objection  is  made  for  the  first  time. 
The  answer  would  have  been  a  mere  iteration 
of  what  had  passed  without  objection,  at  in- 
tervals, during  the  whole  previous  course  of 
the  trial.  At  least,  under  the  circumstances, 
it  was  altogether  immaterial.  It  could  not 
change  the  complexion  of  the  case. 

The  answer  of  the  father  as  to  particular 
facts  was  also  clearly  inadmissible.  Want  of 
chastity  or  immoral  conduct  may  be  shown, 
but  it  is  matter  of  proof.  The  effect  of  allow- 
ing the  father  to  answer  as  to  particulars 
might  have  been,  by  a  side  wind,  to  get  that 
in  which  was  untrue,  resting  merely  in  con- 
jecture ;  and  thus  to  work  a  prejudice  in  the 
mind  of  the  jury.  This  cannot  be  tolerated. 
A  new  trial  must  be  denied. 

Rule  accordingly. 

Cited  in— 1  Wend..  197 :  4  Wend.,  326  ;  10  Wend., 
340:  17  Wend.,  163;  5  Den.,  85;  9  N.  Y.,  187,  388;  17 
N.  Y.,  344;  24N.  Y.,  256;  7  Barb.,  326  ;  3  T.  &  C.,  426  ; 
10  How.  Pr.,  293 :  3  Abb.  N.  C.,  234,  note ;  3  Park.,  57; 
5  Daly,  81 ;  5  Leg.  Obs,,  214 ;  12  Leg-  Obs.,  49 ;  35  Ind., 
58 ;  117  Mass...l34 ;  40  Am.  Dec.,  487  (12  Ohio,  463) ;  50 
Am.  Dec.,  333  (6  Ga.,  324):  6  Am.  Rep.,  565  (49  N.  H., 
399):  22  Am.  Rep.,  458  (56  N.  H.,  227). 


ANONYMOUS. 

Costs —  When    Non-payment    Constitutes    Con- 
tempt— Costs  on  Motion. 

To  bring  a  party  into  contempt  for  non-payment 
of  costs,  the  rule  should  be  entered  expressly  direct- 
ing him  to  pay  costs. 

The  rule  that  where  a  motion  is  denied,  costs  fol- 
low of  course,  unless  the  contrary  be  expressed,  is 
merely  directory  to  the  clerk ;  and  to  subject  a 
party  to  their  payment,  the  clerk  should  enter  the 
rule  for  costs. 

MR.  J.  HOOKER,  moved  for  an  attachment 
for  the  non-payment  of  costs.  He  pro- 
duced a  rule  by  which  a  motion  made  by  the 
party  against  whom  he  moved  was  denied.but 
358*]  the  *rule  did  not  say  with  costs.  He 
relied  on  Jackson  v.  Gayer,  2  Cow.,  484,  that 
where  a  motion  is  denied,  costs  follow  of 
course,  unless  the  contrary  be  expressed. 

Curia.  That  rule  is  merely  directory  to  the 
clerk,  that  unless  we  express  the  contrary,  he 
should  enter  the  rule  with  costs.  If  this  was 
the  fact,  you  should  have  seen  to  it  that  the 
rule  was  entered  correctly.  It  should  contain 
an  express  order  to  pay  the  costs,  to  bring  the 
party  into  contempt. 

Motion  denied. 


THE  PEOPLE,  ex  rel.  ISRAEL, 

t>. 
TIBBETS  ET  AL. 

Quo  Warranto — Lies  Against  Person  Usurp- 
ing Office  of  Corporation — Office  Being  Annu- 
al, no  Objection — Powers  of  a,  Corporation,  to 
Regulate  Qualifications  of  Voters. 

The  remedy  by  information,  in  nature  of  a  mto 
warrant",  li«-8  against  persons  who  have  usurped  or 
intruded  in  the  office  of  Directors  of  an  Insurance 
Company,  or  any  other  Corporation. 


So  against  persons  who  intrude  into  any  office  or 
offices  created  for  the  government  of  a  Corporation. 

So  it  lies  against  persons  who  usurp  the  right  to 
be  a  Corporation.  To  be  a  Corporation  is  a  fran- 
chise. 

The  court  will  not  deny  leave  to  file  an  informa- 
j  tion  in  nature  of  a  quo  warranto  against  persons 
j  who  unlawfully  intrude  into  offices,  on  the  ground 
that  the  offices  are  merely  annual ;  and  that,  there- 
fore, it  is  doubtful  whether,  according  the  course 
of  the  court,  a  trial  can  be  had  before  the  office  ex- 
pires ;  provided  the  application  for  leave  to  file  the 
information  be  made  at  the  earliest  opportunity, 
after  the  offense  complained  of  is  committed. 

The  Act  incorporating  The  Franklin  Fire  Ins.Co., 
gave  a  vote  for  each  share  of  stock :  but  provided 
that  no  share  should  entitle  the  holder  to  vote,  un- 
less the  stock  should  have  been  held  by  him  at  least 
60  days  next  and  immediately  preceding  an  election; 
and  that  the  major  part  of  Directors  should  consti- 
tute a  Board,  and  have  power  to  make  such  by- 
laws, rules  and  regulations  as  to  them  should  ap- 
pear needful  and  proper  respecting  the  election, 
&c.,  and  they  passed  a  by-law  requiring  a  transfer 
of  stock  to  be  registered  in  order  to  be  effectual. 
And  about  a  month  preceding  the  annual  election, 
they  passed  another  by-law,  reciting  that  it  might 
happen  that  stock  might  be  sold  within  60  days  next 
immediately  preceding  an  election,  but  not  trans- 
ferred on  the  books  of  the  Company  at  the  time  of 
the  election ;  and  that  the  seller,  in  whose  name  it 
might  stand,  might  offer  to  vote  upon  it,  though 
he  might  have  no  beneficial  interest  in  it:  and 
enacting  that  such  voting  would  be  a  violation  of 
the  Act  of  Incorporation  ;  and  that  it  should  be  the 
duty  of  the  inspectors  of  the  election,  whenever 
they  should  or  might  suspect,  that  the  stock  pro- 
posed to  be  voted  upon,  had  been  sold  or  bargained 
for,  or  contracted  to  be  sold  within  the  60  days,  but 
not  transferred  on  the  books,  to  require  the  person 
proposing  to  vote  to  adduce  satisfactory  proof  to 
the  inspectors,  either  by  his  own  oath  or  affir- 
mation taken  before  some  competent  officer.or  other 
proof  that  the  stock  bad  not  been  sold,  or  the  bene- 
ficial interest,  or  any  part  of  it,  parted  with  by  any 
bargain,  or  contract  of  sale,  within  the  60  days ;  and 
in  default  of  such  proof  to  reject  the  vote.  Held, 
that  this  by-law  was  void;  that  the  vendor  might 
vote,  notwithstanding  the  transfer  within  60  days, 
the  same  being  unregistered ;  and  it  appearing  that 
certain  candidates  for  the  office  of  Director  were 
elected  in  consequence  of  this  by-law  being  en- 
forced, the  court  allowed  an  information  in  nature 
of  a  quo  warranto  to  be  filed  against  them. 

A  Corporation  have  no  power,  by  a  by-law,  to 
demand  an  oath  of  a  stockholder  in  its  funds,  in  or- 
der to  test  his  qualifications  as  a  voter. 

Citations— 1  R.  L.,  108;  2  Bl.  Com.,  37;  15  Johns., 
386-9 ;  1  Str.,  303 ;  9  Ann.  C.,  20  ;  U.  S.  Law.  Journal, 
286 ;  2  Burr.,  869 ;  1  Bl.,  187  :  2  Johns.,  184. 

MR.  TALCOTT,  Atty -Gen., at  the  last  term, 
moved  for  leave  to  file  an  information  in 
nature  of  a  quo  warranto  *against  [*359 
Tibbets  et  al.,  President  and  Directors  of  the 
Franklin  Fire  Ins.  Co.,  on  affidavits,  that  Jan. 
10,  1825,  at  Wall  St.,  in  the  City  of  N.  Y.,  be- 
tween 12  at  noon  and  2  P.  M.,  an  election  was 
held  for  Directers  ;  that  there  were  two  sets  of 
candidates  ;  one  list  being  headed  by  the  name 
of  Tibbets,  the  other  by  that  of  Israel  ;  that 
by  the  4th  section  of  the  Company's  charter,  it 
is  provided  that  the  Directors  should,  at  all 
times,  during  their  continuance  in  office,  be 
stockholders  of  the  Company  in  their  own 
right  ;  and  that  no  share  should  entitle  the 
holders  to  vote,  unless  the  stock  should  have 
been  held  by  him,  at  least  60  days  next  imme- 
diately preceding  an  election  ;  and  by  the  8 
section,  that  the  major  part  of  the  Directors 
shall  constitute  a  Board,  and  have  power  to 
make  and  prescribe  such  by-laws,  rules  and 


NOTE.  —  Quo    warranto    agaiimt     corporation— 
Against  officers  of. 
An  information  in  the  nature  of  a  quo  warranto 


lie*  aaaitut   a   corporation  for  usurping  a 
franchise.    People  v.  Utica  Ins.  Co.,  15  Johns.,  358, 
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note;  People  V.Manhattan  Co..  9  Wend..  351 ;  People 
v.  Mayor  of  N.  Y.,  33  Barb.,  .35 :  10  Abb.  Pr..  144  ;  19 
How.  Pr.,  155;  Covhrnn  v.  MoLeary,  22  Iowa,  75; 
State  v.  Southern,  &e.,  R.  R.  Co..  24  Tex.,  80;  State 
v.  Ramos,  10  La.  Ann.,  420;  State  v.  Turnpike  Co., 
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regulations,  as  to  them  shall  appear  needful 
and  proper  respecting  the  election  and  meet- 
ing of  Directors,  the  transfer  of  shares,  the 
management  and  conducting  of  the  business 
of  the  Corporation,  and  all  matters  appertain- 
ing thereto  ;  provided  that  such  by-laws,  &c., 
should  not  be  repugnant  to  the  Constitution 
and  laws  of  this  State  or  of  the  U.  S. ;  that 
they  had  passed  a  by-law  requiring  the  trans- 
fer of  stock  to  be  registered,  in  order  to  its  be- 
ing effectual  ;  that  immediately  after  12  at 
noon,  Jan.  10,  1825,  the  inspectors  of  the  elec- 
tion began  to  receive  proxies  for  the  Tibbets 
list,  which  were  objected  to  by  Mr.  Dey,  a  coun- 
selor at  law,  in  behalf  of  various  stockholders, 
on  the  ground  that  some  of  them  were  sealed 
and  some  of  them  not  sealed,  some  with  wit- 
nesses and  some  without,  and  some  in  the 
name  of  executors  and  administrators,  with- 
out proof  that  they  were  the  parties  represent- 
ed, whereas  they  should  have  been  accom- 
panied with  the  surrogate's  certificate  ;  and  he 
demanded  an  inspection  of  them,  which  was 
denied,  on  the  ground  that  the  inspectors 
would  judge,  and  that  there  was  not  time  for 
Mr.  Dey  to  inspect  them  ;  and  he  particularly 
objected  that  no  one  had  authority  to  vote  on 
the  stock  of  Enos  Collins,  of  Halifax  ;  but  the 
ballot  for  this  and  various  other  stock,  repre- 
sented by  proxy,  were  put  into  the  box  with- 
out allowing  Mr.  Dey  a  chance  to  examine  the 
authority  upon  which  they  were  received,  and 
36O*J  *upon  the  ground  that  the  inspectors 
were  satisfied.  Various  other  objections  in 
the  course  of  the  election  were  made  by  Mr. 
Dey  to  votes  by  proxy  ;  but  in  no  instance  was 
he  allowed  to  examine  the  authority  upon 
which  they  were  given,  nor  were  any  of  his 
objections  allowed. 

That  previous  to  the  election,  a  small  book 
had  been  made  out  and  furnished  to  the  in- 
spectors, containing  the  amount  of  stock  and 
names  of  those  who  held  it,  entitled  to  vote, 
and  also  other  stock  and  the  names  of  those 
who  held  in  not  entitled  to  vote,  which  they 
made  their  guide  in  the  receipt  of  ballots;  that 
on  one  Wells  offering  to  vote  for  the  Israel 
list  on  three  proxies,  representing  480  shares, 
they  refused  his  ballots  on  the  authority  of 
this  book,  saying  that  a  part,  at  least,  of  the 
stock  he  represented  had  been  sold  by  the  per- 
sons in  whose  names  he  appeared.  He  denied 
this,  and  Mr.  Dey  demanded  the  stock  ledger 
to  test  the  fact,  declining  to  receive  the  small 
book  as  evidence  ;  that  the  inspectors,  howev- 
er, declared  themselves  bound  by  this  book, 
saying  they  had  not  the  control  of  the  stock 
ledger,  and  that  Mr.  Dey  was  not  a  stockhold- 
er ;  and  in  answer  to  several  demands  made  of 
the  ledger  for  the  same  purpose  by  stockhold- 
ers, the  inspectors  said  they  should  not  have 
it ;  and  no  books  of  the  Company  were  pro- 
duced to  show  how  the  stock  offered  to  be 
voted  upon  stood. 

That  on  Mr.  Wells  reiterating  his  demand  to 
vote,  the  copy  of  a  by  law  of  the  Company 


was  produced  and  exhibited  to  Mr.  Dey,  passed 
Dec.  13,  1824,  in  these  words  :  "Whereas,  in 
and  by  the  Act  to  incorporate  this  Company, 
it  is  provided  that  the  Directors  shall  be  elected 
by  the  voles  of  the  stockholders  or  I  heir  prox- 
ies, but  that  no  share  shall  entitle  the  holder  to 
vote  at  an  election  of  Directors,  unless  the  same 
shall  have  been  held  by  him  at  least  60  days 
next  immediately  preceding  such  election  ;  and 
whereas  it  may  happen  that  stock  may  be  sold 
within  60  days  next  immediately  preceding  an 
election,  but  not  transferred  on  the  books  of  this 
Company,  at  the  time  of  such  election,  and 
that  the  seller,  in  whose  name  it  may  have 
stood,  may  offer  to  vote  on  such  stock,  either 
by  himself  or  by  his  proxy,  although  he  may 
have  no  beneficial  interest  therein  at  the  time 
either  *of  such  election  or  of  executing  [*3O1 
such  proxy  ;  it  is,  therefore,  hereby  declared, 
that  to  allow  stock  so  circumstanced  to  be 
voted  on,  either  by  the  person  in  whose  name 
it  has  so  stood,  or  by  his  proxy,  is  a  violation 
of  the  spirit  and  contrary  to  the  true  intent 
and  meaning  of  the  said  Act  of  Incorporation ; 
and  that  it  appearing  needful  and  proper  to 
pass  a  by-law  prohibiting  all  such  voting,  in 
order  to  provide  an  adequate  remedy  in  the 
premises,  be  it,  therefore,  enacted,  and  it  shall 
be  and  hereby  is  made  the  duty  of  the  inspect- 
ors, at  any  election  of  Directors,  whenever 
they  shall  or  may  suspect  that  any  of  the  stock, 
on  which  any  of  the  vote  or  votes  may  be  of- 
fered, has  been  sold  or  bargained  for,  or  con- 
tracted to  be  sold  within  the  60  days  next  im- 
mediately preceding  such  election,  but  which 
shall  not  have  been  transferred  on  the  books 
of  this  Company,  to  require  the  person  offer- 
ing such  vote  or  votes,  to  adduce  satisfactory 
proof  to  the  said  inspectors,  either  by  his  own 
oath  or  affirmation  taken  before  some  compe- 
tent officer,  or  other  proof,  that  such  stock  has 
not  been  sold,  or  the  beneficial  interests  there- 
in, or  any  part  of  such  interest  parted  with  by 
any  bargain,  or  contract  of  sale,  within  the  60 
days  next  preceding  such  election.  And  that, 
unless  such  proof  be  adduced,  no  such  vote  or 
votes  shall  be  received  or  allowed  by  the  said 
inspectors." 

That  Mr.  Dey  objected  that  this  by-law  had 
no  force,  because  it  was  passed  within  30  days 
previous  to  the  election  ;  that  no  notice  of  it 
had  been  published  ;  that  it  was  fraudulent 
and  void,  and  the  stockholders  not  bound  by 
it ;  that  the  inspectors  admitted  no  notice  had 
been  given  of  the  law  ;  that  on  the  ground  of 
this  by-law,  and  the  small  book,  they  refused 
the  votes  of  Wells  ;  that  the  same  ground  was 
taken  against  several  other  proxies  ;  that  upon 
being  questioned,  repeatedly,  at  different  times 
during  the  election,  whether  the  inspectors  in- 
sisted the  party  objected  against  should  swear, 
the  inspectors  replied  they  asked  no  man  to 
swear:  he  might  swear  or  not  just  as  he  pleased; 
they  were  bound  by  the  by-law,  and  if  he  (the 
voter)  would  furnish  the  proof,  they  would 
look  at  it ;  that  it  was  not  till  about  half  past 


21  N.  J.  L.,  9 ;    Commonwealth  v.  Delaware,  &c.. 
Co.,  43  Pa.  St.,  295. 

An  information  lies  against  a  corporation  for  a 
mis-user  or  non-user  of  corporate  franchises.  People 
v.  Manhattan  Co.,  9  Wend.,  351 ;  People  v,  Geneva 
College.  5  Wend.,  211 :  People  v.  Kingston  and  Mid- 
dletown  Turnp.  Road  Co.,  23  Wend.,  193 ;  People  v. 
Bristol  and  Rensselaerville  Turnp.  Road,  23  Wend., 
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222:  Commonwealth  v.  Commercial  Bank,  28  Pa. 
St.,  383;  State  v.  Pateraon,  &c.,  Turnp.  Co.,  21  N.  J. 
L.,  9;  State  v.  Real  Estate  Bank,  5  Ark.,  595;  Com- 
monwealth v.  James  River  Co.,  Va.  Cas.,  190 ;  High 
Ext.  Legal  Rem.,  sees.  647-677. 

For  the  use  of  this  remedy  against  the  usurper  of 
a  public  office,  see  People  v.  Van  Slyck,  ante,  p.  297, 
note. 
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one  P.  M.  that  Mr.  Dey  was  enabled  to  obtain 
362*]  *a  copy  of  the  by-law ;  after  which 
several  votes  made  affidavits  on  which  their 
votes  were  received  ;  and  some  were  refused, 
because  the  affidavit  did  not  exactly  conform 
to  the  by-law.  A  proxy  on  50  shares  given  by 
the  executors  of  J.  T.  Glover,  deceased,  being 
objected  to,  S.  Glover,  one  of  the  executors, 
made  affidavit  that  the  executors,  "  are  at  pres- 
ent the  bona,  fide  owners  of  50  shares  of  the 
capital  stock,  &c.,  and  that  they  have  been 
such  owners  as  aforesaid  for  a  period  of  more 
than  60  days  prior  to  this  date ; "  that  the  in- 
spectors determined  not  to  receive  the  vote,  be- 
cause the  affidavit  did  not  conform  to  the  by- 
law :  soon  after  declared  that  it  was  2  o'clock, 
and  the  vote  was  finally  rejected.  That  up- 
wards of  800  other  shares  were  denied  votes 
on  the  same  ground  ;  that  a  considerable  num- 
ber of  shares  were  allowed  votes  by  the  in- 
spectors, without  any  proof  under  the  by-law, 
though  stockholders  friendly  to  the  Israel  list 
objected  that  such  stock  had  been  sold. 

That  the  Tibbets  list  finally  prevailed  and 
was  elected  by  a  majority  of  only  186  votes 
over  the  Israel  list  ;  and  that  this  success  was 
owing  to  the  rigid  adherence  to  the  by-law  on 
the  part  of  the  inspectors ;  that  most  of  the 
Directors  thus  elected  had  also  been  Directors 
during  the  preceding  year. 

Several  affidavits  were  read  against  the  mo- 
tion, showing  that,  shortly  previous  to  the 
passage  of  the  by-law,  it  was  known  that  sun- 
dry persons  were  making  collusive  purchases 
of  stock  at  a  very  high  price,  within  60  days 
previous  to  the  election,  for  the  avowed  pur- 
pose of  effecting  a  change  in  direction  of  the 
Company  ;  stipulating  in  their  contracts  that 
the  stock  should  not  be  transferred  till  after 
the  election, because  the  transfer  would  disqual- 
ify the  stock  to  be  voted  on  ;  that  to  prevent 
such  a  consequence,  the  by-law  was  passed,  un- 
der the  advice  of  eminent  counsel,  including  the 
late  Chancellor  Kent ;  that  the  list  of  stock  en- 
titled to  vote,  or  disqualified  under  the  by-law, 
was  made  out  by  the  Secretary  of  the  Com- 
pany by  which  the  inspectors  were  guided  ; 
that  the  inspectors  believed  the  list  to  be  cor 
reel  in  every  particular ;  that  several  shares, 
suspected  by  the  Directors  to  have  been  the 
subject  of  a  collusive  contract  of  sale,  had, 
since  the  election,  been  actually  transferred  on 
3tf:l*]  the  books  ;  *that  it  was  the  invariable 
custom  in  conducting  the  election  of  chartered 
companies,  in  the  City  of  N.  Y.,  to  furnish  the 
inspectors  with  a  list  of  the  stock  qualified  and 
not  qualified  to  vote  ;  that  this  very  much  fa- 
cilitates the  business  of  the  election ;  that  in 
this  instance  it  was  not  furnished,  for  the  pur- 
pose of  controlling  the  decision  of  the  inspect- 
ors ;  but  as  containing  information  confidently 
belived  to  be  correct,  and  to  put  them  on  in- 
quiry as  to  the  qualifications  of  the  various 
persons  who  might  offer  to  vote,  either  in  per- 
son or  by  their  proxies  ;  that  such  lists  were 
generally  considered  pritna  facie  but  not  con- 
clusive evidence  ;  and  the  list,  in  this  instance, 
was  so  treated;  that  no  undue  partiality  was 
exhibited  by  the  inspectors  in  favor  of  the  Tib- 
bets  list,  but  that  the  election  was  fairly  con- 
ducted, according  to  the  by-law  ;  that  the  prox- 
ies objected  to  by  Mr.  Dey  were  correct,  &c.  ; 
that  in  several  instances,  the  contracts  of  sale 
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aimed  at  by  the  by-law  were  accompanied  with 
the  agreement  that  the  purchaser  should  vote 
on  the  stock  sold  by  proxy. 

The  cause  was  argued  at  the  last  term. 

The  affidavits  for  and  against  the  motion  hav- 
ing been  read, 

Mr.  8.  Jones  opened  the  argument  for  the 
motion.  He  said  that  prima  Jade,  every  share 
in  the  Company  was  entitled  to  one  vote,  and 
unless  this  right  was  repelled  by  clear  evidence; 
unless  there  was  a  defect  either  in  ownership  or 
the  appointment  of  proxies,  or  some  miscon- 
duct amounting  to  a  disqualification,  the  votes 
for  the  Israel  ticket  should  have  been  received. 
The  defeat  of  this  ticket  was  mainly  effected 
by  by  the  magic  operation  of  the  by-law.  The 
inspectors  properly  established  for  their  gov- 
ernment the  rule  to  be  found  in  the  charter  of 
the  Company,  that  the  stock  of  the  individual 
offering  to  vote  must  have  been  held  by  him 
during  60  days,  next  and  immediately  preced- 
ing the  election  ;  but  they  then  came  to  the 
question,  what  is  to  be  deemed  a  holding. 
They  answered  that  the  voter  must  have  the 
stock,  not  only  in  his  name,  but  the  entire 
right  must  be  vested  in  him  during  that  time  ; 
not  even  contracted  to  be  sold  ;  that  one  may 
have  both  the  legal  and  nominal  interest,  and 
yet  *be  without  the  right  to  vote.  This  [*364 
we  deny.  The  book  of  stockholders  or  of  trans- 
fer was  the  proper  evidence.  Who  is  the  liter- 
al holder  ?  Is  it  not  the  man  in  whose  name 
the  stock  stands  ?  The  language  of  the  charter 
is,  that  each  share  held  by  the  voter  60  days, 
&c.,  may  be  voted  upon  by  him.  It  is  admitted 
that  the  stock  had  stood  in  the  names  of  the 
persons  rejected.  They  stood  on  the  books  ; 
they  had  been  stockholders  beyond  all  doubt, 
and  there  was  no  evidence  that  they  had  trans- 
ferred their  stock,  except  the  exparte,  unofficial  • 
list.constantly  resorted  to  by  the  inspectors.  Did 
the  Legislature  mean  to  disqualify  one,  because 
he  had  made  some  contract  about  his  stock 
within  the  60  days  ?  The  Act  may  be  satisfied 
short  of  this.  Its  object  was  to  prevent  any 
change  of  voters  within  that  time.  It  meant 
that  though  one  sold  his  stock  within  the  60 
days,  yet  he  might  still  vote  upon  it.  The  Act 
did  not  mean  that  it  should  be  wholly  unrepre- 
sented. Till  transferred  upon  the  books,  the 
legal  title  continued  in  the  former  holder.  The 
Act  does  not  require  that  the  voter  should  hold 
the  stock  in  his  own  right.  There  is  a  clause 
in  the  same  section  requiring,  for  the  purpose 
of  being  a  Director,  a  holding  in  one's  own 
right,  showing  that  the  Legislature  understood 
the  distinction  between  trustees  and  wstuixque 
trust,  and  spoke  accordingly.  Holder,  here, 
stands  simply  and  alone.  Shall  we  be  told  that 
though  a  stockholder  could  not  transfer  his 
right  to  a  third  person,  yet  he  lost  it  himself  ? 
Why  should  it  have  this  effect  any  more  than 
the  mere  pledge  of  stock  for  a  loan  ?  On  what 
is  the  right  to  vote  founded  ?  Upon  stock.  If 
my  vendee  allows  me  to  retain  thestock  in  my 
name,  I  am  his  trustee,  and  vote  under  hi* 
direction.  Shall  my  M#tuiquetrn*t  be  deprived 
of  his  votes  ?  I  may  remain  such  trustee  for 
years,  or  months,  or  a  shorter  time.  The  Act 
contemplates  this  case,  and  attaches  no  other 
disability  than  ineligibility  to  the  office  of  di- 
rector. The  inspectors  admitted  the  votes  of 
executors  and  administrators,  who  are  mere 

415 


364 


SUPREME  COURT,  STATE  OF  NEW  YOKK. 


1825 


trustees,  yet  they  never  thought  of  inquiring 
whether  the  holder  died  within  the  60  days. 

Every  stockholder  may  vote  by  proxy.  One, 
by  leaving  his  shares  standing  in  the  name  of 
3"65*]  the  vendor,  constitutes  *him,  ipso  facto, 
his  proxy.  Suppose  a  treaty,  or  understand- 
ing, by  which  A  is  to  become  a  purchaser  6 
months  after  the  next  election,  upon  the  faith 
of  which  the  vendor  gives  a  proxy  to  the  con- 
templated vendee  so  as  to  comply  with  the  form 
of  the  Act;  would  not  this  be  good  ?  It  is  the 
same  thing  if,  on  a  sale  in  presenti,  the  parties 
agree  that  the  stock  shall  remain  in  the  name 
or  the  vendor  with  the  view  that  he  shall  vote 
at  the  election.  The  voting  is  a  part  of  the  con- 
sideration. The  vendor  asks  less  for  the  stock, 
perhaps,  by  reason  that  he  retains  the  right  to 
vote.  Suppose  it  is  a  transfer  of  one  third  of 
the  vendor's  interest  in  the  stock,  must  he  lose 
his  entire  vote  ?  No.  If  every  one  of  these 
shares,  the  right  to  vote  upon  which  was  ques- 
tioned and  overruled,  had  been  absolutely  sold 
but  suffered  to  stand  in  the  name  of  the  re- 
spective vendors,  they  would  still  have  had  a 
right  to  vote,  unless  plain  fraud  against  the 
vendee  was  made  out. 

No  one  would  have  a  right  to  object  against 
the  vote,  except  the  vendee,  by  reason  of 
duress  or  fraud.  The  President  or  Directors 
cannot  do  it,  for  the  sake  of  holding  their  of- 
fices. The  objection  must  come  from  some  one 
who  can  compel  the  change  of  the  vote.  A 
court  of  equity  would  enforce  the  reservation 
by  the  vendor  of  a  right  to  vote.  The  plain  in- 
tent of  the  Legislature  was  that  the  Directors 
should  be  chosen  by  the  stock.  This  is  the 
cardinal  object  to  be  followed  ;  nor  should  a 
single  share  be  excluded  upon  mere  presump- 
tion. This  should  not  be  admitted  unless  upon 
a  plain  rule  laid  down  by  the  Act,  from  which 
there  is  no  escape.  To  make  this  Act  operate 
as  a  prohibition,  there  must  be  a  plain,  full  and 
actual  transfer  apparent  upon  the  books. 

If  the  Statute  has  not  sanctioned  the  disqual- 
ification contended  for,  it  cannot  be  created 
by  a  by-law.  Such  a  by-law  is  in  restraint  of 
right,  and  the  Corporation  must  show  that  it 
accords  with  the  express  powers  given  to  the 
Company.  The  power  to  make  by-laws  is  con- 
ferred by  the  8th  section,  which,  to  be  sure, 
mentions  the  transfer  of  stock  as  one  subject ; 
but  it  is  left  to  other  parts  of  the  law  to  deter- 
366*]  mine  *who  is  a  holder.  The  Company 
cannot  determine  this,  therefore,  the  law  set- 
tles it. 

Mr.  Wells'  case  is  a  complete  illustration  of 
the  doctrine  contended  for  against  us.  On  his 
offering  to  vote,  the  inspectors  turned  to  a 
book  and  told  him  he  had  sold  out.  This  being 
denied  and  the  stock  standing  in  the  proper 
names  the  inspectors  had  no  right  to  reject  the 
votes.  At  all  events,  they  were  bound  to  pro- 
duce proof  of  the  transfer.  They  showed  no 
document  establishing  the  pretended  transfer. 
Not  a  particle  of  proof  was  offered,  and  noth- 
ing is  now  shown  to  make  it  out.  It  was  nec- 
essary to  show  affirmatively  that  the  stock  had 
been  sold.  Instead  of  this,  they  called  on 
Wells  under  the  by-law,  to  prove  negatively 
that  it  had  not  been  sold.  They  never  told 
Wells  what  evidence  they  had.  The  stock 
book  was  out  of  the  way  ;  and  all  they  pre- 
tended to  produce  was  the  list  furnished  by  the 
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secretary.  If  an  abstract  is  evidence,  the  orig- 
inal book  should  be  accessible,  that  its  truth 
may  be  seen  by  all.  If  he  had  sold  he  might 
have  repurchased.  The  denial  of  Wells  was 
as  good  as  the  assertion  of  the  inspectors.  The 
vendee  might  have  become  insolvent  before 
the  transfer  was  complete,  in  which  case  it 
might  have  been  revoked.  Till  the  considera- 
tion is  paid,  there  is  no  change  of  the  prop- 
erty. 

The  authority  to  pass  by-laws  regulating 
elections  extends  merely  to  the  due  ordering  of 
the  election  in  point  of  form  ;  not  the  qualifi- 
cations of  the  voters.  The  Corporation  can 
neither  superadd  to  nor  detract,  from  their 
rights.  Besides,  if  the  right  to  vote  could  be 
affected  by  the  by-law,  it  passed  too  late,  only 
about  30  days  before  the  election.  One  half 
of  the  stock  of  the  Company  might  have  been 
sold  during  the  preceding  30  days,  the  right  to 
vote  upon  which  must  be  referred  to  the  char- 
ter ;  yet  the  by-law  is  made  to  operate  without 
regard  to  time,  to  affect  previously  vested 
rights.  Accordingly,  it  assumes  a  declaratory 
language.  It  does  not  enact  simply,  but  de- 
clares, that  certain  transfers  are  not  contrary 
to  the  letter,  but  the  spirit  of  the  charter.  The 
mere  suspicion  of  the  inspectors  was  made  a 
sufficient  objection;  *and  they,  accord- [*36 7 
ingly,  may  suspect  every  one  who  comes  to 
vote  against  them. 

They  put  down  in  a  list  all  whom  the  Direct- 
ors told  them  to  suspect.  The  appearance  of 
the  name  upon  the  list  of  suspected  persons  is 
deemed  sufficient,  until  the  suspicion  is  re- 
moved by  an  affidavit  made  before  some  person 
having  competent  authority  to  administer  an 
oath.  This  was  intended  to  meet  every  case  of 
a  partial  or  total,  conditional  or  absolute 
transfer.  The  oath  required  is  voluntary  and 
extrajudicial.  The  by-law  could  not  be  com- 
plied with,  for  no  one  has  authority  to  admin- 
ister a  voluntary  oath. 

Besides  being  retroactive,  the  by-law  was 
kept  secret.  It  was  exhibited  for  the  first  time 
during  the  hours  of  the  election.  It  was  fraudu- 
lent. Had  it  been  known  to  the  voters,  they 
might  have  rescinded  the  disqualifying  con- 
tracts ;  and  they  doubtless  would  have  done  so 
indignantly,  even  at  a  sacrifice  of  half  their 
interest. 

The  Corporation  had  no  right  to  require  an 
oath  by  a  by-law  or  in  any  other  form.  (2  Kyd 
on  Corp.,  112.)  They  have  no  greater  power 
than  an  individual. 

The  negative  could  not  be  reached  by  legal 
proof,  whereas  the  affirmative  was  susceptible 
of  proof,  and  the  burden  of  showing  the 
transfer  lay  with  the  inspectors  from  the  nat- 
ure of  the  issue.  In  the  case  of  People  v.  Kip 
1  U.  S.  Law  Jour.,  236,  which  will  be  found 
in  point  for  the  present  application,  this  court 
decided  that  a  by-law  less  arbitrary  than  the 
present,  but  directed  to  the  same  object,  was 
void. 

Mr.  J.  V.  Henry  said  the  validity  of  the  elec- 
tion certainly  depended  upon  the  by-law.  If 
that  is  void,  the  election  cannot  be  sustained. 
We  agree  that  this  depends  upon  the  question, 
who  are  to  be  considered  stockholders  for  the 
purpose  of  voting,  within  the  true  intent  and 
meaning  of  the  charter  ;  and  we  deny  that 
where  there  is  a  full  and  perfect  transfer,  the 
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vender  can  vote  though  the  assignment  be  not 
entered  upon  the  books. 

An  entry  in  the  books  is  not  necessary  for 
the  purposes  of  a  transfer.  The  voter  should 
have  not  merely  a  nominal  but  a  beneficial  in- 
368*]  terest.  This  is  *the  meaning  of  the 
charter.  The  holder  for  60  days  before  the 
election  must  be  the  beneficial  holder  during 
that  time;  and  neither  the  assignee  nor  assign- 
or, within  that  period,  have  the  right  to  vote. 
The  vendees  knew,  or  which  is  the  same  thing, 
were  bound  to  know  all  this  when  they  pur- 
chased. The  Act  did  not  intend  to  tolerate  a 
course  of  stock  jobbing  just  before  the  election, 
and  the  case  under  consideration  is  a  complete 
illustration  of  the  evil.  This  court  in  Bank  of 
Utica  v.  Smalley,  2  Cow.  770,  decided  that  an 
assignment  of  bank  stock  was  complete  as  be- 
tween the  parties  to  it,  though  the  charter  ex- 
pressly provided  that  the  transfer  should  first 
be  entered  in  the  bank  books.  They  declare 
that  this  was  necessary  only  in  reference  to  the 
rights  of  the  bank;  that  the  property  vested  in 
the  assignee  absolutely,  as  it  respected  the 
vendor,  without  any  entry. 

If  we  are  correct  in  saying  that  the  charter 
of  this  Company  intended  to  exclude  all  per- 
sons from  voting  unless  they  are  beneficial 
holders  what  then,  we  ask,  is  there  which  is 
improper  about  this  by-law  ?  It  is  good  within 
the  authority  conferred  by  the  8th  section. 
Where  a  transfer  is  absolute,  the  vendee  may 
insist  on  a  conveyance  presently.  The  control 
of  the  vendor  is  virtually  gone.  It  is  con- 
ceded that  the  vendee  who  buys  within  the 
60  days  cannot  vote,  and  upon  what  principle 
shall  this  be  allowed  to  the  vendor  who  has 
parted  with  his  interest  and  has  no  further  con- 
cern in  the  affairs  of  the  Company? 

The  Company  had  power  to  pass  the  by-law 
in  question.  Bac.  Abr. ,  By-Laws,  A  Rex  v. 
Spencer,  3  Burr.,  1838,  per  Wilmot,  J.  True, 
a  corporation  cannot  pass  a  by-law  requiring 
an  oath  as  to  the  due  observance  of  statutes. 
<Bac.  Abr.,  By-laws,  E,  Am.  ed.  of  1813.)  The 
passage  cited  from  2  Kyd,  112,  relates  merely 
to  the  admission  of  a  member.  Not  a  word  is 
quoted  denying  the  power  to  impose  an  oath 
touching  the  rights  of  property.  The  by-law 
in  question  relates  merely  to  the  beneficial 
ownership.  The  case  of  People  v.  Kip,  cited 
from  the  Law  Journal,  does  not  apply.  The 
language  of  the  charter  under  which  the  Com- 
pany there  acted,  differs  from  the  one  now 
3OJ)*j  under  'consideration  in  respect  to  the 
qualifications  of  voters.  It  declared  expressly 
that  the  one  in  whose  name  the  stock  stood  for 
a  certain  time  before  the  election,  should  be 
entitled  to  the  vote.  The  charter  disregarded 
the  beneficial  ownership.  In  this  case  the  word 
is  held  ;  and  we  have  shown  it  not  enough  that 
the  voter  is  the  mere  nominal  holder.  Here  the 
beneficial,  there  the  mere  nominal  holding, 
was  looked  to.  The  test  is  different.  The  by- 
law rightfully  contemplates  either  a  partial  or 
totalahcnation  of  the  stock,  and  on  suspicion 
of  this,  it  puts  the  voter  to  his  oath.  Upon  what 
ground  can  such  a  law  be  censured  as  inquisi- 
torial ?  It  admonishes  the  voter,  if  he  is  owner, 
to  say  so  on  oath  before  some  one  competent 
to  administer  it.  If  he  is  not  owner,  to  remain 
silent.  It  establishes  the  only  test  bv  which 
the  truth  can  be  known,  in  a  way  sufficiently 
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summary  for  the  purposes  of  an  election.  This 
by-law  subjects  the  party  to  no  forfeiture  or 
penalty.  It  deprives  him  of  no  right.  It  is  no 
more  than  what  a  court  of  equity  would  re- 
quire upon  a  bill  filed  by  one  of  the  parties. 
Yet  no  one  ever  dreamed  of  the  proceeding  be- 
ing inquisitorial  when  exercised  by  that  court, 
where  the  most  important  rights  are  every 
day  determined  by  an  appeal  to  the  party's  own 
oath.  The  transfer  is  a  matter  of  confidence 
and  secrecy  between  the  vendor  and  vendee. 
No  evidence  is  within  the  power  of  the  inspect- 
ors. The  by-law  does  not  stop  with  the  oath 
of  the  party.  He  may  introduce  other  proof. 
This  is  spoken  of  as  being  impossible  ;  not  so. 
Suppose  the  sale  conditional  on  its  face  ;  let 
him  prove  this,  and  it  negates  an  absolute 
sale. 

If  this  provision  be  void,  it  does  not  vitiate 
other  independent  provisions  of  the  by-law.  It 
may  be  rejected  as  surplusage,  and  the  good 
parts  of  the  by-law  be  allowed  to  stand  with- 
out it.  The  transfer  of  a  part  of  the  stock 
operates  as  a  disqualification  pro  tanio,  but  if 
the  by-law  be  void  so  far  as  it  relates  to  a  par- 
tial transfer,  it  may  be  good  as  to  a  total  one 
and  the  rest  be  rejected  as  surplusage. 

If  the  by-law  be  in  conformity  to  the  spirit 
of  the  charter,  it  would  still  have  been  idle, 
if  without  the  provision  for  proof  by  the  oath 
of  the  party.  This  must,  from  the  nature  of 
*the  proceeding,  be  called  for,  and  [*37O 
suspicion  must  be  made  a  ground  for  the  call. 
It  is  pointed  at  secret  transfers.  If  there  be 
full,  open,  perfect  knowledge  of  the  transfer, 
absolute  proof  is  easily  accessible,  or  no  proof 
at  all  might  be  necessary.  If  the  Legislature 
intended  to  permit  these  speculations  in  stock, 
within  60  days  preceding  the  election,  then 
the  by-law  is  void,  otherwise  it  is"  good.  If 
good,  there  was  a  discretion  incident  to  the 
power  of  passing  it,  as  to  all  the  legal  means 
by  which  it  should  be  carried  into  effect,  and 
no  choice  was  left  with  the  Directors,  whether 
they  would  enforce  it  or  not.  The  legislative 
power  resided  in  other  hands.  The  law  was 
not  clandestinely  passed.  All  the  stockholders 
might  have  had  access  to  the  books  of  the  Com- 
pany, and  have  seen  and  examined  it. 

In  People  v.  Kipp  the  by-law  contemplated  an 
oath  to  be  administered  by  the  inspectors  them- 
selves. Here  competent  authority  is  required. 
We  ask,  if  a  voluntary  oath  before  competent 
authority  is  criminal,  or  inadmissible,  what  be- 
comes of  notarial  oaths,  and  the  thousands  of 
oaths  which  are  administered  to  test,  or  to  set- 
tle private  rights,  in  a  course  of  dealing  among 
a  commercial  community  ? 

The  granting  leave  to  file  an  information  is 
matter  of  sound  discretion.  Bac.  Abr.,  In- 
formations, D  ;  Rex  v.  Gromenor,  2  Str.,  1196; 
Rex  v.  Martden,  3  Burr.,  1812.  1816,  per  Ld. 
Mansfield,  Ch.  J. 

Where  a  corporation  is  private  in  its  end,  no 
information  will  be  filed  to  determine  the  right 
of  its  officers.  Ib.  The  subject  matter  should 
be  such  as  concerns  the  public.  This  is  evi- 
dent from  the  nature  of  the  proceeding.  There 
is  not  only  judgment  of  ouster,  but  a  fine  for 
the  misdemeanor. 

The  charter,  or  franchise  itself,  is  a  different 
thing  from  the  officers  under  it.  It  concerns 
the  public  that  no  franchise  should  be  usurped; 
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but  where  a  franchise  confessedly  exists,  the 
objects  of  which  are  merely  private,  the  courts 
should  treat  the  question  of  office  arising  in 
the  company  as  equally  private.  It  is  like  the 
mere  question  of  appointing  an  agent  by  any 
individual.  It  is  only  when  an  office  concern- 
ing the  public  is  usurped,  that  the  court  should 
interfere.  Our  Statute,  on  which  this  applica- 
37  1*]  lion  is  grounded  *(1  R.  L.,  108,  sec.  4), 
is  nearly  a  transcript  from  that  of  9  Anne, 
which  has  uniformly  been  confined  in  con- 
struction to  a  usurpation  upon  the  public.  In 
a  matter  of  mere  private  right,  the  party 
should  be  left  to  his  action  on  the  case,  if  he  is 
wrongfully  deprived  of  his  corporate  office. 
When  our  Statutes  are  transcripts  of  the  En- 
glish Statutes,  the  construction  of  both  is  the 
same.  Taylor  v.  Delancy,+per  Curinm,  2  Cai. 
Cas..  151 ;  case  of  Yates,  per  Kent,  C  h.  J.,  4 
Johns.,  359.  And  this,  though  there  may  be 
a  slight  difference  of  phraseology  between  the 
two.  Here  is  nothing  relating  to  police  or 
magistracy  ;  nor  does  it  come  within  the  prin- 
ciple of  People  v.  Uticalns.  Co.,  15  Johns.,  386 
to  389.  There  was  an  usurpation  of  banking 
powers,  a  franchise  affecting  the  public.  It  did 
not  relate  to  the  mere  officers  of  the  Corpora- 
tion. But  there  is  a  difference  even  between 
the  officers  of  a  bank,  which  relates  to  the  cur- 
rency of  the  country,  and  a  mere  private  cor- 
poration, like  an  insurance  company. 

Mr.  A.  Van  Vechten,  same  side.  The  Stat- 
ute requires  that  a  motion  for  leave  should  pre- 
cede the  filing  of  the  information.  The  rea- 
son is,  that  the  court  may  see  whether  a  proper 
case  for  an  information  is  made  out.  Every 
prosecution  of  this  kind  is  brought  forward 
with  a  double  aspect.  It  looks  both  to  an  ouster 
from  the  franchise  or  office,  and  a  fine  for 
the  misdemeanor ;  but  are  these  objects  ap- 
plicable to  the  violation  of  a  mere  private  of- 
fice— a  matter  resting  between  individuals  ? 
The  variance  of  our  Statute  from  the  English, 
consists  merely  in  the  introduction  of  the  words 
"office"  and  "  franchise,"  generally  into  our 
Statute,  which,  as  used  there,  relates  to  the  ex- 
ercise of  a  public  right,  and  not  a  corporation 
concerning  a  private  object.  In  the  latter  case, 
the  law  always  puts  the  party  aggrieved  to  his 
action  on  the  case.  Hence  the  distinction.  It 
runs  through  the  law.  Public  rights  are  vin- 
dicated by  an  information,  or  other  criminal 
proceeding,  at  the  suit  of  the  people  ;  private 
right,  by  action,  at  the  suit  of  the  person  in- 
jured. It  is  a  non  sequitur  that  a  franchise  for 
a  mere  private  purpose  wants  this  extraordi- 
nary protection  by  information,  because  it  is  a 
372*]  franchise.  *Take  the  case  of  religious 
corporations,  summarily  created  under  thegen- 
eral  Statute — does  an  information  lie  ?  This 
never  was  pretended.  Indeed  it  was  denied  in 
Rex  v.  Dawbeny,  2  Str.,  1196,  on  the  ground 
that  the  incorporation  is  private,  and  the  right 
should  be  settled  by  action;  and  the  same  thing 
was  held  in  Rex  v.  Marsden,  3  Burr.,  1812, 
1818.  In  People  v.  Utica  Ins.  Co.,  15  Johns.. 
386,  and  in  Same  v.  Kip,  1  U.  8.  Law  Jour., 
286,  it  is  true  that  an  information  was  held  to 
lie  ;  but  the  first  related  to  a  franchise,  and  the 
last  to  offices  which  affected  the  pecuniary  con- 
cerns of  the  community. 

Again  ;  where  the  remedy  must  be  ineffect- 
ual, the  court  will  not  interfere,  even  in  rela- 
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tion  to  a  public  officer.  This  was  held  in  Peo- 
ple v.  Sweeting,  2  Johns.,  184,  of  one  who  had 
intruded  into  the  office  of  town  supervisor. 

[WOODWORTH,  J.  In  that  case,  there  were 
but  about  three  months  of  the  year  for  which 
the  officer  was  elected,  remaining  at  the  time 
of  the  motion.] 

The  offices  in  question  here  are  annual  ;  and 
nearly  two  months  of  the  year  have  gone.  All 
experience  denies  the  possibility  of  trying  this 
right  within  the'time  for  which  the  Directors 
are  chosen.  The  court  will  not  grant  the  in- 
j  formation  where  the  proceedings  must  be  so 
palpably  nugatory.  8  Bac.  Abr.,  Informations, 
D  ;  Rex  v.  Williams,  1  Burr.,  402,  407. 

It  is  said  the  power  given  in  the  charter  for 
the  Company  to  regulate  elections,  regards 
merely  the  form  of  proceeding.  Gentlemen 
mean,  I  suppose,  the  manner  of  voting, 
whether  by  ballot  or  otherwise,  and  the  crea- 
tion of  inspectors,  &c.  But  it  will  not  be  de- 
nied that  the  Directors  are  so  to  regulate  the 
election  as  to  effectuate  the  intention  of  the 
Legislature.  It  is  a  general  rule,  in  relation 
to  these  matters,  that  the  electors  and  elected 
should  possess  the  same  qualifications.  The 
Directors  are  required  to  hold  in  their  own 
right  ;  and  the  general  rule  must  be  left  to  its 
operation,  unless  it  be  plain  that  the  Legisla- 
ture have  created  a  *distinction  by  ex-  [*373 
pressly  conferring  a  right  to  vote  upon  the 
nominal  holder.  The  court  will  not  infer  such 
an  absurd  intention.  The  nominal  holder  is 
under  no  tie  of  interest  to  the  Company.  He 
may  wantonly  and  capriciously  vote  against  the 
interest  of  his  cestui  que  trust.  One  object  of 
the  Statute,  in  requiring  the  holding  for  60 
days  previous  to  the  election,  was  to  pre- 
vent the  election  bring  wrested  from  the  old 
stockholders,  who  were  presumed  better  ac- 
quainted with  the  concerns  of  the  Company, 
by  surprise.  Are  voters  obtained  here,  by  con- 
tract, on  the  spur  of  the  occasion,  as  that  kind 
of  men  who  should  control  corporate  elections? 
Though  the  transfer  be  private,  if  a  dividend 
is  claimed  by  the  transferee,  it  cannot  be  with- 
held. The  entry  upon  the  books  does  not  af- 
fect the  rights  of  the  vendor  and  vendee,  as  be- 
tween each  other.  The  power  to  make  by-laws 
must,  from  its  nature  be  as  extensive  as  the 
objects  to  be  effected  by  the  Corporation.  It 
is  incidental  to  every  corporation  and  need 
not  be  expressed  in  the  grant.  By  requiring  the 
voters  to  hold  for  sixty  days  previous  to  the 
election,  the  charter  intended  to  disqualify  all 
others,  and  the  by-law  in  question  accords  with 
the  spirit  of  the  charter,  in  as  much  as  it  is  cal- 
culated to  prevent  the  imposition  of  fraudulent 
voters.  The  second  volume  of  Kyd  on  Cor- 
porations (112)  is  cited  against  the  power  to 
administer  an  oath  ;  "but  the  oath  there  treated 
of  was  one  imposed  upon  admission  into  the 
Company  ;  an  oath  not  sanctioned  by  the  char- 
ter in  express  terms,  nor  necessary  to  its  end. 
All  oaths  are  not  forbidden.  The  case  of  Rex 
v.  Decan'  .et  CapituV  Dublin,  1  Str.,  539,  per 
Eyre.  J.,  and  City  of  London  v.  VanacJcer,  1 
Ld.  Raym.,  496  to  500;  S.  C-,  1  Salk.,  142, 
sanction  the  power  to  impose  a  voluntary  oath, 
through  a  by-law  of  the  Company,  where  it  is 
proper  for  the  purposes  of  the  institution. 
The  distinction  is,  that  the  Corporation  have 
no  right  to  create  the  officer  by  whom  the  oath 
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is  to  be  administered.  It  must,  from  its  nature, 
be  voluntary.  There  is  no  power  to  compel  its 
administration.  But  it  must  be  taken  before 
some  person  competent  by  law  to  administer 
oaths.  The  cases  upon  which  we  rely,  and  the 
374*]  case  of  People  v.  *Kip,  1  U.  S.  Law 
Jour.,  286,  are  reconcilable  upon  his  distinc- 
tion. The  by-law  in  the  latter  case  required 
the  voters  to  submit  to  the  inspectors  as  to  the 
sufficiency  of  the  oath. 

It  is  said  here  was  no  absolute  sale — not  bar- 
gains for  stock,  but  bargains  for  votes.  Be  it 
so.  This  we  say  was  a  fraud,  and  properly  met 
through  the  by-law.  Nor  can  it  make  any  dif- 
ference that  the  oath  was  negative.  It  is  good, 
according  to  the  case  cited  from  Ld.  Ray- 
mond, 496,  though  it  contain  a  negative,  pro- 
vided it  conform  to  the  spirit  of  the  charter. 
And  if  there  be  anything  in  the  by-law,  which 
does  not  so  conform,  quoad  hoc,  the  court  will 
disregard  and  reject  it.  The  stock  books  are  an 
uncertain  and  delusive  test ;  for  it  is  conceded 
that  the  person  in  whose  name  the  stock  stands 
may  have  no  kind  of  interest ;  and  there  cer- 
tainly can  be  no  greater  fraud  than  his  voting 
for  Directors  under  such  circumstances.  The 
certificates  of  stock  are  better.  Upon  these, 
some  indorsement  must  appear  showing  a 
transfer,  if  any  such  in  fact  exist.  But  the  oath 
of  the  elector  is  still  more  satisfactory,  and  is 
the  test  usually  resorted  to  at  all  our  elections. 

It  is  said  that  denying  a  trustee  all  right  to 
vote  would  effect  the  rights  of  executors  and 
administrators.  To  this  we  answer,  there  is  no 
danger  of  fraud  in  such  cases.  The  holder 
comes  in  by  act  and  operation  of  law.  The 
Act  was  intended  to  defeat  voluntary  sales,  and 
absolutely  prevent  their  being  used  for  the 
purposes  of  fraud.  The  distinction  between  the 
two  cases  is  strong  and  palpable. 

This  question  is  not,  as  supposed,  one  be- 
tween the  vendor  and  vendee  of  the  stock.  The 
sales,  though  they  may  be  valid  as  to  them, 
may  yet  be  void  as  to  the  Company,  who  have 
an  interest  in  the  votes  to  be  given. 

The  Atty  Gen.,  in  reply,  said  he  was  sur- 
prised to  hear  the  objection  that  this  court 
have  no  right  to  interfere.  It  is  said  this  pro- 
ceeding is  only  applicable  to  the  usurpation  of 
a  franchise  belonging  to  the  people,  or  intru- 
sion into  some  public  office  ;  that  it  comes  with 
a  double  object ;  that  it  is  mixed  of  a  civil  and 
criminal  character,  seeking  not  only  an  ouster 
375*1  *of  the  offices  but  a  fine  for  the  intru- 
sion. But  this  is  not  necessarily  so.  There  is 
a  variety  of  different  franchises  which  form 
the  subject  of  an  information  in  nature  of  a 
quo  warranto,  as  to  some  of  which  judgment 
of  seizure  may  be  given  and  some  not.  The 
latter  class  is  where  the  people  cannot  exercise 
the  franchise  in  question.  The  present  is  not 
a  case  of  seizure.  We  need  not  contest  the 
proposition,  in  terms,  that  an  information  will 
not  lie  where  it  goes  to  a  mere  private  right. 
It  may  lie  true,  with  the  qualifications  allowed 
by  the  gentlemen.  In  some  of  the  authorities 
cited,  church- wardens  are  mentioned  as  not 
subject  to  this  proceeding ;  but  they  are,  in 
truth,  canonical  officers  ;  their  election  is  in 
virtue  of  a  canon  of  the  English  church.  The 
instance  of  incorporations,  in  this  country,  to 
promote  religious  objects  was  unfortunate  ; 
for  it  has  been  expressly  adjudged  that  an  in- 
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formation  lies  against  the  officers  of  such  an 
incorporation,  who  may  be  ousted,  and  a  fine 
imposed.  Commonwealth  v,  Woelper,  3  Serg.  & 
R.,  29.  The  imposition  of  a  fine  in  such  a  case 
implies  that  these  are  to  be  considered  public 
officers.  Rex  v.  Jfarsden,  3  Burr.,  1812,  was  a 
case  of  conflicting  markets  ;  but  the  applica- 
tion was  not  denied  upon  the  point  of  private 
right.  The  question  is  barely  mentioned,  but 
the  court  forbear  to  intimate  any  opinion.  It 
is  sufficient,  however,  to  say  that  these  cases  of 
gentlemen  upon  private  right  do  not  apply, 
because  the  question  here  is  not  of  that  char- 
acter. The  usurpation  and  injury  are  to  be 
public,  as  in  Latham's  case,  3  Burr.,  1485.  No 
remedy  could  be  had  by  any  individual  of  this 
Company,  as  such.  Against  whom  could  an 
action  be  brought  ?  Not  aeainst  the  inspect- 
ors, unless  they  acted  maliciously.  Against 
the  Directors  for  passing  a  void  law  ?  They, 
too,  deny  all  malice,  which  takes  away  our 
remedy  as  to  them.  But  suppose  an  action  lies 
for  the  mistake,  what  would  it  avail  the  plaint- 
iff ?  Could  damages  be  rfven  ?  And  what  is 
to  be  their  measure  ?  Who  can  estimate  the 
amount  ?  Nothing  short  of  the  general  super 
intending'power  of  the  court  will  reach  the 
evil. 

But  whatever  may  be  the  rule  upon  the 
British  Act,  there  can  be  no  dispute  upon  our 
own.  When  the  English  cases  *say  [*37C> 
that  the  information  must  relate  to  a  public 
matter,  they  evidently  go  on  the  narrow  words 
of  the  Statute  of  Anne.  Our  Act  is  more  com- 
prehensive. It  extended  this  remedy  to  an  in- 
trusion into,  or  a  usurpation  of  any  office  or 
franchise. 

Is  not  the  conduct  of  corporations,  however, 
a  matter  of  public  concern  ?  Is  it  correct,  in 
terms,  to  say  the  officers  of  a  corporation  are 
mere  private  agents  ?  But  if  private,  the  in- 
formation may  be  granted  if  there  be  circum- 
stances of  a  public  nature  connected  with  their 
duties.  What  is  a  corporation  ?  It  is  the  crea- 
ture of  a  Statute  ;  it  is  derivable  from  the 
people  only.  One  incident  is  the  power  to  make 
by-laws.  In  this  case  the  Directors  are  invested 
with  that  power.  It  is  a  part  of  the  corporate 
franchise  to  be  governed  by  laws  made  in  a 
particular  manner.  The  body  of  the  corpora- 
tion have  a  right  to  insist  that  these  laws  shall 
be  properly  made.  This  right  of  making  laws 
is  a  branch  of  the  highest  prerogative  which 
the  people  themselves  possess.  I  had  supposed 
this  question  at  rest  by  the  case  of  People  v. 
Kip,  cited  from  the  Law  Journal. 

[WOODWORTH,  J.  The  question  was  not 
made  by  the  counsel ;  but  the  court  entertained 
no  doubt  of  their  right  to  interfere  in  that 
case.  ] 

The  right  was  not  questioned  at  any  stHge  of 
that  controversy  ;  but  a  plea  was  put  in,  and 
an  issue  taken.  That  case  is  spoken  of  as  in- 
volving a  higher  degree  of  importance  ;  be- 
cause it  related  to  a  bauk,  which  is  connected 
with  the  pecuniary  concerns  of  the  commu- 
nity. But  can  that  consideration  constitute  a 
distinction  to  affect  this  case  ?  Will  the  court 
adopt,  as  a  practical  ground  of  action,  the  ex- 
tent of  the  influence  which  a  corporation  may 
have  upon  the  community.  In  Commonwealth 
v.  Union  F.  &  M.  ln».  Co.,  5  Mass.,  230,  the 
information  was  for' the  purpose  of  dissolving 
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the  charter.  It  was  brought  forward  by  a  re- 
lator,  to  whose  capacity  an  objection  was 
made ;  in  answer  to  which,  the  court  said  : 
"Informations  of  this  nature  are  properly 
grantable  for  the  purpose  of  inquiring  into  the 
377*]  election  or  admission  of  an  officer  *or 
member  of  a  Corporation,  when  moved  for  by 
any  person  interested  in,  or  injured  by,  such 
election  or  admission,  if  the  same  was  unduly 
made.  And  upon  such  information,  if  the  elec- 
tion or  admission  was  illegal,  judgment  of  a 
motion  might  be  entered,  and  a  fine  might  also 
be  imposed  on  the  party  who  had  usurped 
upon  the  Commonwealth  ;  "  thus  laying  down 
a  doctrine  repeatedly  recognized  and  well  un- 
derstood by  the  books, 

If  the  qnestion  in  People  v.  Sweeting,  2 
Johns.,  184,  were  new,  I  should  certainly  sub- 
mit whether,  late  as  that  application  was 
made,  the  information  might  not  have  properly 
been  allowed,  for  the  purposes  of  a  fine.  Rex 
v.  Williams,  1  Burr.,  407-8,  sanctions  an  infor- 
mation for  one  single  act  of  usurpation  ;  and 
it  will  be  seen  by  2*Hawk.,  P.  C.,  ch.  26,  sec. 
14,  that  the  Statute  of  Anne  was  passed  with 
reference  to  annual  offices.  This  is  the  reason, 
says  the  book,  why  that  Statute  hastened  the 
issue,  by  requiring  the  defendant  to  plead  as  of 
the  same  term  when  the  information  is  filed. 
But  the  extent  of  the  delay  is,  in  this  case,  a 
mere  matter  of  speculation  ;  and  it  is  enough 
that  the  relator  is  willing  to  take  the  risk  of  it 
upon  himself. 

Then,  as  to  the  main  question.  We  say  the 
object  of  this  provision  for  a  60  day  holding 
related  merely  to  the  form  or  shape  in  which 
the  stock  should  be  represented.  It  was  to 
prevent  delay  and  confusion  at  the  election,  by 
transfers  made  just  before  it  commenced,  and 
give  the  Directors  60  days  to  make  out  the  list 
of  voters  from  the  books — so  as  to  have  a  cer- 
tain and  easy  guide,  on  the  day  of  election, 
corresponding  with  the  stock  book,  as  it  stood 
60  days  before.  We  agree  there  is  no  distinc- 
tion, in  general,  between  electors  and  elected  : 
but  it  is  enough  that  the  Statute  has  expressed 
an  exception.  The  argument  on  the  other  side 
is,  that  by  a  transfer  within  the  60  days,  the 
vendor  loses  his  right,  but  the  vendee  acquires 
no  right  to  vote — thus  making  a  portion  of  the 
stock  wholly  unrepresented.  What  do  gentle- 
men mean  by  a  transfer?  Do  they  mean  an 
absolute  executed  sale?  If  so,  the  argument 
does  not  reach  this  case.  If  they  mean  a  sale 
not  yet  consummated,  we  say  the  ownership 
remains  in  the  vendor.  Suppose  an  executory 
378*]  contract  to  be  'consummated  after  the 
election  ;  who  is  the  voter?  Is  there  a  trans- 
fer? The  transfer  may  be  merely  by  parol, 
perhaps.  If  the  vendor  be  not  the  stockholder, 
there  is  none  who  can  hold  ;  and  if  all  the  stock 
should  be  sold  in  this  way,  there  would  be  no 
stockholders  left ;  and  not  a  soul  to  carry  on 
the  concerns  of  the  corporation.  Suppose  a 
contract  of  sale  which  the  parties  agree  should 
be  executed  25  years  hence,  is  the  right  of  vot- 
ing suspended  during  all  that  time?  In  truth, 
it  is  much  like  the  question  between  the  mort- 
gagor and  mortgagee  in  a  popular  election. 
The  one  who  has  possession  of  the  land  must 
vote  there ;  the  one  who  possesses  the  stock 
here.  In  Stockdale  V .  Smith  Sea  Co.,  2  Atk 
141,  it  is  said:  "The  Company  have  no  more 
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right  to  inquire  who  is  the  true  proprietor, 
when  the  trust  does  not  appear,  than  a  lord  of 
a  manor  into  a  right  to  a  copyhold  estate  when 
no  trust  appears ;  for  the  person  whose  name 
is  entered  in  their  books  is,  to  all  intents  and 
purposes,  with  regard  to  the  Company,  the 
proprietor."  Suppose  one  agrees  to  sell  land 
infutnro,  does  not  the  vendor  continue  the 
freeholder  till  the  deed  is  executed?  Again  ; 
suppose  the  contract  to  transfer  stock  within 
the  60  days— though  the  transfer  day  passes, 
the  property  is  not  changed  till  an  actual  trans- 
fer ;  nor  can  the  contract  for  a  sale  of  stock 
be  specifically  enforced  in  a  court  of  equity. 
Newl.  on  Cont.,  90,  91  ;  1  Madd.,402,  lasted.; 
Nulbrmcne  v.  Thornton,  10  Ves.,  161  ;  Mason 
v.  Armitage,  13  Id.,  87.  In  the  case  cited  from 
the  U.  S.  Law  Journal,  the  court  say  the  in- 
spectors should,  not  go  beyond  the  books.  In- 
deed they  use  the  same  language,  in  substance, 
as  does  Ld.  Hardwicke  in  Stockdale  v.  South 
Sea  Co.,  2  Atk.,  141.  So  much — supposing  the 
sales  in  this  case  executed.  But  it  is  plain, 
from  the  papers  on  both  sides,  that  they  were 
merely  executory. 

Now,  suppose  either  an  executory  or  exe- 
cuted contract  a  disqualification  ;  was  not  the 
by-law  inquisitorial?  The  general  power  to 
pass  by-laws  does  not,  as  supposed,  depend  on 
the  question  whether  its  object  be  beneficial 
or  injurious  to  the  corporation.  It  may  be 
highly  beneficial  and  yet  void.  The  power  de- 
pends upon  the  charter :  and  I  deny. that,  under 
this  charter,  any  by-law  can  be  made  to  test 
the  qualifications  *of  electors.  The  [*37O 
Directors  can  provide  no  means  for  this  object 
unless  they  fairly  result  from  the  provisions 
of  the  charter.  We  are  supported  in  this  posi- 
tion by  the  cases  cited  on  the  other  side,  from 
Str.,  539,  and  Ld.  Raym.,  496.  To  the  same 
point  is  Carth.,  482.  S.  C.,  as  in  Ld.  Raymond. 
There  the  counsel  say  the  oath  in  question 
was  not  imposed,  but  merely  voluntarily.  They 
did  not  pretend  to  maintain  the  doctrine  that 
the  corporation  might  impose  an  oath.  The 
objection  was  raised  in  Ld.  Raym.,  498.  It 
arose  upon  a  by-law  of  the  city  requiring  as 
an  excuse  for  any  one  elected  sheriff,  that  he 
should  swear  anS  produce  compurgators  that 
he  was  not  worth  £10,000.  It  is  said,  at  page 
498,  to  be  unreasonable,  because  it  imposes  an 
oath,  &c.  At  page  500  this  is  answered  that  it 
was  a  favor  to  the  defendant,  &c.,  and  Holt, 
Ch.  J.,  goes  on  to  show  how. 

The  sheriff  was  compellable  to  serve  without 
the  by-law  ;  and  it  was  passed  for  his  ease  and 
excuse.  By  simply  making  an  affidavit,  he 
was  excused  from  a  burden.  It  was  not  de- 
manded of  him  as  a  preliminary  to  his  exercise 
of  a  corporate  right,  and  the  court  put  the 
question  on  that  ground.  That  very  distinc- 
tion settles  this  question  in  our  favor ;  and  it 
is  also  plainly  settled  by  People  v.  Kip,  cited 
from  the  U.  S.  Law  Jour.  The  ground  that 
the  oath  was  illegal  is  there  distinctly  decided. 
It  is  a  mistaken  supposition  that  the  manner 
of  taking  the  oath  was  different  from  that  pre- 
scribed in  the  present  case.  The  words  were 
precisely  the  same,  as  will  be  seen  by  the 
original  papers.  The  affidavit  was  to  be  taken 
before  any  one  competent  to  administer  an 
oath.  This  is  a  stronger  case  against  the  Di- 
rectors. Mere  suspicion  is  made  the  ground 
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of  rejection  ;  and  the  by-law  makes  no  provis- 
ion for  absentees,  as,  it  will  be  seen,  was  the 
case  in  People  v.  Kip.  One  who  holds  a  proxy 
from  another  residing  in  England  never  could 
"et  in  a  vote  under  this  law,  if  his  constituent 
should  unfortunately  be  suspected  by  the  in- 
spectors. 

The  law  is  also  void,  as  being  retroactive, 
involving  cases  of  transfer  made  before  its 
passage.  2  Kyd  on  Corp.,  112,  113;  Jackson 
v.  How,  19  Johns.,  80. 

38O*J  *The  provision  in  the  by-law,  for 
other  proof  of  ownership,  is  subject  to  the 
same  objection  as  the  voluntary  affidavit. 
Such  proof  must  be  by  voluntary  oath,  if  had 
at  all  :  besides  the  intrinsic  absurdity  of  re- 
quiring an  impossibility,  the  proof  of  a  nega- 
tive, which  no  sensible  system  of  jurispru- 
dence ever  did  require,  or  ever  will,  in  a  ques- 
tion of  property.  The  production  of  a  stock 
certificate  will  not  better  the  proof  beyond  the 
books.  It  may  be  in  the  hands  of  one  having 
no  manner  of  right.  Besides,  it  would  be  in- 
admissible. Proof,  in  law,  means  legal  proof, 
or  proof  on  the  oath  of  a  disinterested  person. 
Van  Steenburgh  v.  Kortz,  10  Johns.,  167;  Brown 
v.  Hinchman,  9  Id.,  75.  The  word  "  proof"  is 
used  in  the  by-law,  and  taking  it  in  its  legal 
signification,  it  never  could  reach  a  negative. 
The  voter  is  required  to  negative,  not  merely 
that  the  sale  is  conditional  or  executory,  but 
that  there  was  ever  any  sale  at  all. 

The  cause  having  remained  under  advise- 
ment to  the  present  term, 

SAVAGE,  Ch.  ./.,  now  stated  the  facts — upon 
which  facts,  he  said,  three  questions  had  been 
made  at  the  bar.  The  first  respected  the  power 
and  duty  of  the  court  to  grant  the  information 
in  this  particular  case:  the  second,  what  should 
be  deemed  a  holding  within  the  words  of  the 
charter,  so  as  to  constitute  a  voter  ;  and  the 
third,  the  validity  of  the  by-law,  requiring  an 
oath  of  the  voter,  or  other  proof  as  the  test  of 
his  qualification. 

The  Statute,  1  R.  L.,  108,  gives  the  remedy 
by  quo  warrants)  against  any  person  who  shall 
usurp,  intrude  into,  or  unlawfully  hold  or  ex- 
ecute any  office  or  franchise  within  this  State. 
To  be  a  corporation  is  a  franchise  (2  Bl.  Com., 
87),  for  the  usurpation  of  which  an  informa- 
tion always  lies.  (15  Johns.,  386  to  389 ;  1 
Str.,  303.)  And  the  question  is,  whether  an 
intrusion  into  offices,  created  for  the  govern- 
ment or  exercise  of  the  franchise,  is  equally 
within  the  Act  as  an  usurpation  of  the  fran- 
chise itself.  The  9  Anne,  ch.  20,  seems  to  treat 
a  corporate  office  as,  in  itself,  a  franchise. 
The  words  of  our  Statute  are  even  broader 
than  those  of  the  English  ;  and  if,  as  was 
agreed  upon  the  argument,  they  embrace  cor- 
381*]  porate 'offices  which  have  an  exten- 
sive influence  upon  society,  it  is  difficult  to 
perceive  any  reason  for  limiting  their  opera- 
tion to  these  only,  in  exclusion  of  the  less  im- 
portant offices  of  the  same  description.  There 
w  certainly  nothing  requiring  this  in  the  Act 
itself.  The  words  of  the  9  Anne  are,  "  that 
in  case  any  person  or  persons  shall  usurp, 
intrude  into,  or  unlawfully  hold  and  exe- 
cute, the  office  or  franchise  of  mayor,  bail- 
iff, portreeve,  or  other  office  within  a  city, 
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town  corporate,  borough  or  place,  in  England 
or  Wales,"  it  shall  be  lawful,  with  leave,  &c., 
to  file  the  information.  To  these  words  the 
K.  B.  did,  at  one  time,  consider  some  few  mere 
private  offices  or  franchises  an  exception  ;  but 
later  cases  leave  it  doubtful  whether  any  such 
exception  now  exists.  No  such  distinction 
upon  our  Statute  has  ever  been  judicially  rec- 
ognized ;  nor  do  we  feel  warranted  in  govern- 
ing ourselves,  upon  these  applications,  by  the 
greater  or  less  degree  of  public  consequence 
attached  to  the  office  in  question.  Such  a  rule 
would  be  fluctuating,  uncertain,  and,  indeed, 
could  never  be  reduced  to  practice.  The  ques- 
tion was  not  even  raised  in  People  v.  Kip,  de- 
decided  by  this  court  in  August  Term,  1822, 
and  reported  in  the  U.  S.  Law  Jour.,  286.  Nor 
do  we  think  it  can  well  admit  of  any  doubt. 
Indeed,  the  case  would  seem  to  be  within  the 
English  Statute,  which  it  is  said  extends  to 
offices  relating  to  the  government  of  a  Corpo- 
ration. Rex  v.  Corporation  of  CurmarlJien,  2 
Burr.,  869;  S.  C.,  1  Bl.,  187. 

In  People  v.  Sweeting,  2  Johns.,  184,  there 
had  been  great  delay  in  making  the  motion. 
The  office  of  town  supervisor,  to  which  it  re- 
lated, would  expire  in  the  short  term  of  three 
months  ;  it  was  impossible  that  an  issue  could 
have  been  sooner  tried;  and  the  court,  in  their 
discretion,  under  the  circumstances  of  that 
case,  denied  the  information.  Here  the  motion 
was  brought  before  us  at  the  term  next  after 
the  election.  We  cannot  refuse  it  upon  the 
mere  chance  that  a  trial  may  fail.  To  do  this 
would  be  equivalent  to  a  refusal  in  all  cases, 
where  the  office  is  annual ;  a  length  to  which 
we  presume  the  court  did  not  intend  to  go,  and 
to  *which  it  was  not  necessary  they  [*382 
should  go,  in  People  v.  Sweeting.  On  the  whole 
we  are  clear,  upon  the  nature  of  the  case,  as 
to  our  right  of  allowing  the  information  to  be 
filed  ;  and  that  the  lapse  of  time  is  not  such 
as  to  require  us,  in  the  exercise  of  a  sound  dis- 
cretion, to  deny  it. 

The  second  and  third  questions  we  shall  not 
discuss  at  large,  because  we  think  they  are 
both  disposed  of  by  People  v.  Kip.  That  case 
was  said,  at  the  bar,  not  to  apply  ;  the  qualifi- 
cation of  the  voter  being  that  he  should  have 
held,  in  his  own  name,  the  stock  on  which  he 
sought  to  vote,  for  a  certain  number  of  days 
before  the  election :  whereas,  it  is  here  that  he 
should  have  held  simply,  without  providing 
that  it  should  be  in  his  own  name.  If  there  be 
any  distinction,  it  is  in  favor  of  the  present  ap- 
plication. The  provision  in  that  case  was 
more  sedulously  restrictive  upon  the  voter,  re- 
quiring not  only  a  holding,  but  a  holding  in  a 
particular  manner,  or  to  be  evinced  by  a  par- 
ticular species  of  evidence.  The  case  cannot, 
therefore,  be  distinguished,  at  most,  in  favor 
of  these  officers,  by  any  difference  of  wording 
in  the  Statute  upon  which  it  proceeded  from 
the  one  now  under  consideration.  On  reflec- 
tion, we  are  satisfied  with  the  decision  in  that 
case. 

Rule  granted. (a) 

Cited  in-«3  Barb..  571 :  25  How.  Pr..  41B  ;  44  How. 
Pr..  454;  14  Abb.  Pr.,  7«:  Hi  Aht>.  Pr..  :«tt :  28  Oil.. 
SOU:  70  111.,  27:  27  Am.  IH-o..  :  17.  441  (2  <}rtfii  Ij»w. 
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(a)  IN  SUPREME  COURT— AUGUST  TERM,  1882. 

THK  PEOPLE  OF  THE  STATE  OF  NEW  YORK,  at  the 
relation  of  JACOB  BARKER,  THOMAS  HAZARD,  JR., 
and  THOMAS  M.  HUNTINGTON, 
B. 

LEONARD  KIP,  DAVID  ROGERS,  JOHN  C.  MORRISON, 
DUNCAN  PHYFE,  THOMAS  DARLING,  THOMAS 
BROOKS,  CHARLES  TOWN,  ALEXANDER  .McMuiR, 
PETER  A.  JAY  and  ABRAHAM  B.  MEAD. 

Mr.  Samuel  A.  Talcott,  Atty-Gen.  of  the  People  of 
the  State  of  N.  Y.,  moved,  on  Tuesday  the  8th  in- 
stant, for  leave  to  file  an  information  in  the  nature 
of  a  quo  warranto  against  the  defendants  above 
named,  who  claim  to  be  the  Directors  of  the  North 
River  Bank  of  the  City  of  N.  Y.  This  motion  was 
founded  on  a  bill  in  chancery  recently  filed  against 
the  defendants  and  others,  by  James  D.  P.  Ogden, 
Jacob  Barker  and  others,  and  on  the  answers  to  that 
bill,  and  also  on  an  affidavit  showing1  that  the  relat- 
ors  above  named  are  stockholders  in  the  North 
River  Bank. 

On  Friday,  Ch.  J.  Spencer  delivered  the  opinion  of 
the  court,  to  the  following  effect : 
383*]  "*These  applications  being  generally  found- 
ed on  the  ex  parte  affidavit  of  the  relators,  it  has  of 
late  years  been  usual  in  the  English  Court  of  K.  B., 
and  in  this  court,  to  afford  the  defendant  an  oppor- 
tunity of  being  heard  against  granting  leave  to  file 
the  information.  A  rule  to  show  cause  is,  there- 
fore, generally  entered ;  and  leave  is  afterwards 
granted  or  refused,  as  circumstances  shall  appear 
upon  cause  shown.  In  the  present  case,  the  appli- 
cation is  for  leave  to  file  the  information  in  the  first 
instance.  There  is  no  doubt  that  the  court  are 
bound  to  exercise  a  reasonable  discretion  on  the 
subject ;  and  this  cause  comes  before  us  in  a  man- 
ner so  peculiar,  that  we  think  it  proper  to  except  it 
from  the  general  rule.  The  application  does  not 
rest  upon  a  mere  ex  parte  affidavit.  The  evidence 
placed  in  our  hands  comes  from  the  defendants 
themselves,  or  from  a  source  most  favorable  to 
them.  We  have  the  sworn  answers  of  the  defend- 
ants to  a  bill  in  chancery,  filed  in  relation  to  the 
very  election  complained  of.  We  have,  also,  the 
answers  of  the  inspectors  of  that  election.  Upon 
a  rule  to  show  cause,  nothing  could  be  alleged  by 
the  defendants  against  granting  leave  to  file  the  in- 
formation, which  is  not  already  urged  on  their 
part,  in  the  papers  presented  to  the  court.  We  have 
looked  into  the  answers,  and  we  find  the  defend- 
ants and  the  inspectors  admitting  a  state-  of  facts, 
which  not  only  render  it  proper  to  grant  leave  as 
applied  for,  but  which  seems  to  us  imperiously  to 
require  it  at  our  hands.  To  give  time  under  such 
circumstances,  would  be  an  abuse  of  the  discretion 
vested  in  this  court.  We  will  briefly  advert  to  a 
part  of  the  case  as  admitted  by  the  defendants  and 
inspectors.  A  controversy  existed  among  the  stock- 
holders of  the  Bank,  a  portion  of  whom  were  desir- 
ous to  effect  a  change  in  the  direction.  A  few  days 
before  the  election,  a  by-law  was  passed  by  the 
Board  of  Directors,  of  which  Board  most  of  the  de- 
fendants were  members  and  then  present,  author- 
izing any  stockholder  to  challenge  the  votes  offered 
at  the  election ;  and  if  supported  by  affidavits  or 
other  probable  cause,  to  the  satisfaction  of  the  in- 
spectors, that  they  might  then  require  the  person 
whose  vote  should  be  challenged,  to  make  oath  in 
answer  to  the  cause  of  challenge,  the  sufficiency  of 
which  should  be  determined  by  the  inspectors ;  and 
if  such  oath  was  refused,  that  the  vote  should  be  re- 
jected. Under  this  by-law,  votes  given  upon  the 
proxies  of  several  persons,  who  appeared,  from  the 
books  of  the  Bank  and  the  certificates  of  the  cash- 
ier, as  stockholders  to  a  large  amount,  were  chal- 
lenged, on  the  ground  that  the  persons,  in  whose 
names  the  stock  stood,  and  who  held  the  certificates 
of  the  Bank,  were  not  the  exclusive  owners,  but 
that  some  third  person  or  persons  had  an  equitable 
interest  therein .  This  was  considered  by  the  inspect- 
ors as  good  cause  of  challenge ;  and  the  persons 
whose  proxies  were  thus  objected  to,  were  required, 
notwithstanding  the  most  urgent  remonstrances  to 
the  contrary,  to  make  affidavits  in  writing  in  answer 
to  these  allegations,  and  to  answer,  under  an  oath 
prescribed  by  men  who  did  not  themselves  act 
under  the  solemn  obligations  of  an  oath,  to  various 
verbal  interrogatories,  and  to  submit  to  a  sort  of 
inquisatorial  examination  at  variance  with  the  fun- 
damental principles  of  our  civil  and  political  insti- 
tutions, at  the  pleasure  of  the  inspectors.  In  this 
manner  votes  upon  a  great  number  of  shares  were 
entirely  disregarded  by  the  inspectors.  It  is  evi- 


dent,  from  the  answers,  that  if  *all  the  votes  [*38i 
received  into  the  hands  of  the  inspectors  from  per- 
sons duly  authorized  to  give  such  votes,  had  been 
estimated  by  the  inspectors,  that  the  result  would 
have  been  different  from  that  declared  by  the  in- 
spectors ;  as,  in  such  case,  the  persons  whose  seats 
are  now  contested,  could  not  have  been  certified  to 
have  been  elected. 

Without  entering  any  further  at  this  time  into 
the  facts  disclosed,  we  are  unanimously  of  opinion 
that  the  by-law,  and  the  proceedings  under  it  at  the 
election,  were  most  illegal  and  reprehensible.  The 
Act  of  Incorporation  provides,  'that  each  stock- 
holder shall  be  entitled  to  one  vote  in  each  share  of 
the  stock  in  the  bank,  which  he  shall  have  held  in 
its  own  name  at  least  fourteen  days  previous  to  the 
time  of  voting.  (Sess.  44,  ch.  146,  sec.  8.)  Further 
than  this,  the  inspectors  had  no  right  to  inquire,  as 
it  was  not  competent  for  the  Directors  to  pass  any 
by-law  at  variance  with  the  positive  provisions  of 
the  Act  incorporating  the  Bank.  We,  therefore, 
feel  ourselves  called  upon  to  grant  the  motion ; 
more  especially  as  the  Statute  contemplates  in  cases 
of  this  sort,  the  most  speedy  and  effectual  proceed- 
ings, which  a  due  regard  to  the  rights  or  parties 
and  the  proper  administration  of  justice  will  per- 
mit." 

Leave  granted  to  file  the  information  instanter. 

Counsel  for  the  plaintiffs,  Mr.  S.  A.  Talcott,  Atty- 
Gen.,  and  Mr.  Benjamin  F.  Butler. 

Counsel  for  the  defendants,  Mr.  Samuel  Jones. 

Cited  in— 27  Am.  Dec.,  37,  46  (2  Green  Law.  222). 


THE  PEOPLE,  ex  rel.  ISRAEL, 

v. 
TIBBETS  ET  AL. 

Statute  —  Construed  Strictly,    When  it  Affects 
Vested  Rights — Rule  does  not  Apply  if  it  Af- 
fects   the    Remedy    Merely  —  Pleading — Quo 
Warranto. 

The  10th  section  of  the  Act  to  Prevent  Fraudulent 
Bankruptcies  by  Incorporated  Companies,  and  to 
Facilitate  Proceedings  Against  Them,  &c.,  passed 
Apr.  21, 1825  (sess.  48,  ch.  324),  applies  to  an  informa- 
tion in  nature  of  a  QUO  warranto,  which  the  Atty- 
Gen.  had  moved  to  file  before  the  passage  of  the 
Act,  but  which  the  court  did  not  give  leave  file  till 
after  its  passage. 

A  statute  altering  the  mode  of  proceeding  in  point 
of  form,  in  a  suit  pending  when  the  Act  passed,  so 
as  to  prevent  a  delay  and  hasten  the  time  of  trial, 
is  not  unconstitutional. 

Such  an  Act  will  be  construed  liberally,  and  gen- 
eral words,  not  expressly  prospective,  will  be  ap- 
plied to  a  pending  proceeding. 

The  rule  that  a  statute  should  not  be  so  construed 
as  to  effect  vested  rights,  does  not  apply  to  a  stat- 
ute which  alters  the  form  of  the  remedy  merely. 

Under  the  10th  section  of  the  Act  to  Prevent 
Fraudulent  Bankruptcies  by  Incorporated  Com- 
panies, and  to  Facilitate  Proceedings  Against  Them, 
&c.  (sess.  48,  ch.  324),  the  court  will  make  a  rule  for 
the  defendant  to  appeal'  as  well  as  to  plead,  &c., 
within  a  certain  time  without  process,  on  giving 
leave  to  file  an  information  in  nature  of  a  quo  war- 
ranto, under  the  9th  section  of  that  Act. 

Form  of  the  rule  to  appear,  plead,  &c.,  under  the 
10th  section. 

Whether  a  suit,  by  information  in  nature  of  a 
quo  warranto,  shall  be  considered  as  commenced  on 
moving  to  file  the  information,  and  before  it  is  act- 
ually filed,  quaere. 

The  court  will  construe  a  statute  strictly  to  pre- 
vent its  interfering  with  vested  rights. 


NOTE.— 1.  Construction   of  statutes  affecting   the 
remedy.    2.  Quo  warranto. 

1.  Though  statutes   affecting  vested  interests  are 
strictly  construed,   where  such  statutes  affect  the 
remedy  merely  they  are  not  generally  within  the 
rule.    See  above  case  of  People  v.  Tibbets ;  Matter 
of  Smith,  10  Wend.,  449 :  Gildersleeve  v.  People,  10 
Barb.,  35.     Statutes  affecting  remedy  on  foreign 
contracts  valid.  See  Nash  v.  Tupper,  1  Cai.,  402,  note. 

2.  Quo  warranto.    See,  generally,  People  v.  Utica 
Ins.  Co.,  15  Johns.,  358,  note;  People  v.  Tibbets,  ante, 
p.  358,  note ;  People  v.  Van  Slyck.  ante,  p.  297. 
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1825 

Citations— Act,  Feb.  6,  1788 ;  1  R.  L.,  485,  sec.  5 ; 
Act,  April  21, 1825. 

AFTER  the  preceding  opinion  in  this  case 
was  delivered, 

Mr.  Talcott,  Atty-Gen.,  upon  the  same 
papers,  moved  to  file  the  information  under 
385*]  the  9th  section  of  the  "Act  *to  Pre- 
vent Fraudulent  Bankruptcies  by  Incorpo- 
rated Companies,  to  Facilitate  Proceedings 
Against  Them,  and  for  other  purposes,"  passed 
Apr.  21,  1825  (sess.  48,  ch.  325),  since  the 
.above  motion  in  this  cause  was  argued  ;  and 
for  a  rule  to  expedite  the  proceedings,  accord- 
ing to  the  provisions  of  that  Act. 

He  said  the  old  Statute  had  evidently  con- 
templated a  more  rapid  proceeding  than  could 
be  had  at  common  law.  It  expressly  author- 
ized the  court  to  require  a  plea  from  the  de- 
fendant, as  of  the  same  term  at  which  the  in- 
formation was  filed.  But  the  Legislature  saw 
that,  in  consequence  of  the  decision  at  the  last 
term  in  Richardson's  case,  ante,  97,  putting 
the  cause  back  to  the  common  law  process, 
the  proceedings  upon  the  old  Statute  would 
not  be  sufficiently  rapid  to  answer  the  pur- 
poses of  justice  ;  and,  for  that  reason,  imme- 
•diately  interfered.  Perhaps,  however,  inde- 
pendent of  the  last  Statute,  this  court  might 
make  the  same  rule  against  the  defendants 
which  they  made  in  Richardson's  case.  3  Cow., 
•357,  on  the  ex  parte  application.  There  the  de- 
fendant had  not  appeared  when  the  rule  was 
made  which  was  afterwards  set  aside.  Here 
the  defendants  have  come  into  court  and  ar- 
gued against  the  motion,  which  is  a  sufficient 
appearance  for  the  purpose  of  enabling  the 
court  regularly  to  make  such  a  rule  upon 
them,  admitting  we  are  holding  to  the  pro- 
ceeding upon  the  old  Statute. 

The  Act  of  Apr.  21,  1825  (sees.  8  and  9), 
provides  for  two  cases — one  where  the  informa- 
tion is  filed  by  direction  of  a  single  judge  in 
vacation,  with  or  without  notice  of  the  appli- 
cation. In  such  case,  on  the  process  being 
returned  served,  the  clerk  is  to  enter  the  de- 
fendant's appearance.  Another  case  is,  where, 
upon  reasonable  notice,  a  motion  is  made,  and 
leave  granted  by  the  court,  in  term,  to  file  an 
information  under  the  old  Act  of  Feb.  6, 1788. 
And  by  the  10th  section,  in  both  these  cases, 
the  court  are  authorized  to  make  rules  for  ex- 
pediting the  pleading;  and  the  expression, 
-among  others,  is,  "to  make  such  further  order 
for  prescribing  and  limiting  the  times  for  the 
respective  parties  to  plead  and  proceed  there- 
in," &c.  This  provision  extends  to  both  cases. 
386*]  In  the  9th  section,  which  *contemplates 
leave  of  the  court,  there  is  no  provision  at  all 
for  process  ;  but  within  this  general  power  of 
making  rules  as  to  pleading  and  proceeding, 
an  authority  to  fix  the  time  within  which  the 
defendant  shall  appear,  and  the  manner  of  his 
appearing,  is  included.  It  can  hardly  be  sup- 
posed that  a  summary  mode  of  compelling  an 
appearance  should  be  provided,  as  to  an  in- 
formation filed  upon  the  order  of  a  single  judge, 
and  yet  that  the  Legislature  meant  to  deny  this 
where  the  proceeding  to  obtain  leave  was  more 
deliberate,  by  notice  and  motion  in  court. 

Mr.  G.  (triffln,  contra.  The  question  is, 
simply,  whether  the  Act  applies  to  this  pro- 
•oceaing,  which  was  commenced  before  the 
Statute  passed.  To  give  it  such  a  construction 
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would  be  contrary  to  the  spirit  of  the  Consti- 
tution. It  may  well  be  doubted  how  far  it  is 
competent  for  the  Legislature  to  pass  an  Act 
like  the  present,  so  as  to  affect  present  or  fut- 
ure proceedings  against  corporations.  It 
looks  too  much  like  outlawing  one  class  of 
the  community  by  a  statute.  Upon  this  point 
we  shall  not  enlarge  at  this  stage  of  the  pro- 
ceeding ;  but  would  barely  ask  the  court  to 
look  into  Holden  v.  James,  11  Mass.,  396. 

•  At  any  rate  this  Act  cannot  have  a  retro- 
active operation  upon  proceedings  instituted 
several  weeks,  and  indeed  months  before  it 
passed.  The  general  rule  is  certainly  against 
this.  "  Nova  constitutio  futuris  formim  impo- 
neredebet,  non  pmteritis."  (2  Inst.,  292  ;  Bract., 
lib.  4,  fol.  228.)  The  rule  is  clear,  where  the 
words  of  the  Statute  are  general,  that  it  shall 
not  have  a  retrospection  to  take  away  rights. 
Q-Umore  v.  Exr.  of  Shooter,  2  Mod.,  310;  Couch 
v.  Jeffries,  4  Burr.,  24,  60  ;  Duffield  v.  Smith, 
3  Serg.  &  R.,  590  ;  Bedford  v.  Shilling,  4  Id., 
401 ;  Dash  v.  Van  Kleeck,  1  Johns.,  477.  That 
the  Legislature  may,  in  certain  cases,  by  ex- 
press words,  modify  or  control  pending  pro- 
ceedings, need  not  be  denied  for  the  present, 
but  they  have  not  professed  to  do  so.  Where 
the  words  are  equivocal,  the  construction 
should  always  be  against  this.  But  by  look- 
ing at  different  parts  of  the  Act,  it  will  be 
seen  that  they  intended  to  make  it  prospective. 
The  attention  *of  the  court  has  been  [*387 
drawn  by  the  Atty-Gen.  to  three  sections 
only,  the  8th,  9th  and  10th.  But  a  previous 
section,  the  4th,  which  relates  to  the  civil  rem- 
edy against  corporations,  and  which  abridges 
the  proceedings  in  the  same  way  as  the  sections 
relied  on.  is  made,  in  terms,  to  embrace  only 
suits  which  should  thereafter  be  prosecuted. 
It  was  not  deemed  necessary  to  repeat  this,  in 
the  subsequent  sections  relied  on,  but  it  is 
plainly  implied.  The  prospective  words  are 
to  be  taken  as  connecting  themselves  with  the 
subsequent  sections.  The  8th  section  itself  is, 
in  the  future  tense,  "that  when  the  Atty-Gen. 
shall  proceed,"  &c.  In  the  9th  section,  "  that 
it  shall  be  the  duty  of  the  Supreme  Court, 
&c."  So  in  the  10th  section,  "  that  it  shall  be 
lawful  for  the  Supreme  Court,  &c."  Thus 
the  general  rule  is  fortified  by  the  prospective 
words  in  every  section  relied  upon.  The  14th 
section  authorizes  the  court  to  award  Supreme 
Court  costs  against  the  defendants,  if  judg- 
ment shall  go  against  them.  This  is  a  provis- 
ion penal  in  its  nature  ;  and  to  give  it  effect 
would  be  violating  the  Constitution,  which 
forbids  the  passage  of  ex  post  facto  laws. 

The  defendants,  here,  have  a  vested  right  to 
a  certain  mode  of  proceeding,  and  to  certain 
rights  or  privileges  which  cannot  be  taken 
away  in  this  manner.  The  penalty  which 
they  were  formerly  subject  to  cannot  be  en- 
hanced. One  havfng  a  right  to  a  penalty  can- 
not be  deprived  of  that  right  by  an  Act  of 
Parliament,  pending  an  action  to  recover  it. 
Such  was  the  case  of  Couch  v.  Jeffrie,  4  Burr. . 
i  24,  60. 

Mr.  T.  A  Emmet,  same  side.  The  Atty-Gen. 
!  admits  there  is  a  difference  between  a  rase 
I  where  an  information  is  filed  under  the  order 
>  of  a  single  judge,  and  the  case  of  one  filed 
J  under  a  rule  ot  the  court  ;  and  we  contend 
that  the  subsequent  proceedings  have  respect 
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to,  and  connect  themselves  with,  this  differ- 
ence. Will  it  be  denied  that  a  suit  was  com- 
menced at  the  last  term  ?  Can  it  be  doubted 
that  the  cause  was  so  far  pending  as  to  give 
application  to  the  rule  that  the  Statute  shall 
not  act  prospectively  ?  Who  can  say,  that 
had  we  known  of  this  Statute  we  should  have 
appeared  to  the  motion  ?  That  we  should  not 
388*]  rather  have  put  the  Atty-Gen.  *to  the 
process  required  by  RicJuirdson's  case  ?  It  is 
obvious  from  the  9th  section  that  the  late  Stat- 
ute did  not  mean  to  repeal  the  Law  of  1788. 
That  law  is  referred  to  by  this  section,  as  still 
existing  in  all  its  branches,  and  among  other 
things,  for  the  purpose  of  the  proceedings. 
The  object  of  the  late  Statute  was  merely  to 
provide  for  a  new  case.  In  February  Term, 
the  proceeding  was  completely  within  the 
Statute  of  1788.  At  the  present  term,  the 
court  delivered  their  opinion.  In  the  mean- 
time, an  Act  passed  making  it,  perhaps,  a  mat- 
ter of  regret  that  we  appeared  at  all.  Should 
not  the  order  made  at  the  present  term  relate 
to  the  last,  and  be  considered  as  made  then  ? 
To  deny  the  application  of  the  late  Act  to  this 
proceeding  would,  at  least,  be  a  judicious 
exercise  of  the  discretion  which  the  court  are 
called  upon  to  exert,  and  which  they  always 
have  power  to  exert  upon  the  proceedings  on  the 
information,  as  well  as  whether  it  shall  be  filed. 

It  was  necessary  that  the  Atty-Gen.  should 
have  power  to  file  the  information  in  vacation. 
This  is  the  case  provided  for  ;  and  the  Legis- 
lature intended  to  leave  informations  granted 
in  term  time,  which  proceed  under  the  Act  of 
1788,  to  be  entirely  regulated  by  that  Act. 
Wherever  the  word  "  information"  occurs  in 
the  late  Act,  it  means  an  information  filed 
under  its  own  special  provisions.  The  power 
to  give  preference  and  expedite  other  proceed- 
ings refer  to  an  information  thus  filed.  The 
Act  should  be  construed  strictly. 

The  9th  section  introduces  a  proceeding  in 
which  the  right  to  a  trial  by  jury  is  forgotten 
to  be  a  part  of  our  Constitution.  True,  it  gives 
an  issue,  which  we  trust  will  never  be  denied. 
The  court  may  decide  summarily,  direct  an 
issue,  or  grant  leave  to  file  an  information 
under  the  Act  of  1788.  Then  comes  the  10th 
section  regulating  the  proceedings.  This  is, 
"that,  it  shall  be  lawful  for  the  Supreme 
Court,  in  case  any  such  issue  shall  be  ordered, 
or  any  such  information  directed,  &c.",  to 
make  order  for  expediting  the  proceeding. 
This  evidently  refers  to  one  of  the  two  pre- 
vious modes,  viz.  :  a  summary  proceeding,  or 
an  issue  directed. 

Mr.  8.  Jonet>,  in  reply.  The  two  Statutes 
being  in  pari  materia,  are  connected  by  their 
389*1  very  nature.  We  have  a  right  *to  go 
on  under  the  old  Act  and  apply  the  new  one 
'to  it.  The  court  will  hardly  pass  upon  the 
constitutionality  of  a  law  in  this  summary 
way,  but  refer  the  question  to  a  subsequent 
stage  of  the  proceedings,  when  it  can  be  more 
deliberately  and  formally  considered  in  a  shape 
which  shall  give  the  party,  thinking  himself 
aggrieved ,  a  remedy  on  error. 

Suppose  the  suit  to  have  been  commenced 
at  the  last  term,  we  deny  the  want  of  power  in 
the  Legislature  to  interfere  ;  and  we  deny  the 
rule  that  general  and  comprehensive  words, 
embracing  the  case,  shall  be  construed  to  steer 
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clear  of  the  proceeding.  The  rule  is,  simply, 
that  a  statute  shall  not  be  so  construed  as  to 
vary  antecedent  vested  rights  ;  but  was  it  ever 
before  heard  that  an  Act  could  not  be  passed 
applying  to  the  mere  form  of  a  pending  suit 
or  proceeding  ?  This  is  done  every  day.  The 
Legislature  may  give  a  new  rule  which  shall 
entirely  alter  the  course  of  proceeding.  Nay, 
the  court  itself,  without  legislative  authority, 
may  do  the  same  thing.  It  is  mere  matter  of 
practice  invading  no  right,  interfering  with  no 
privilege  ;  and  Couch  v.  Jeffries,  cited  from  4 
Burr.,  2461,  goes  upon  this  distinction.  The 
word  "hereafter,"  relied  on,  is  in  the  4th  sec- 
tion, entirely  independent  of  those  we  rely 
upon,  and  relates  to  a  distinct  proceeding — the 
civil  remedy  for  a  debt.  There  is  not  the  least 
ground  for  saying  that  it  should  be  read  in 
connection  with  the  8th,  9th  and  10th  sections. 
When  the  Legislature  come  to  a  different  class 
of  cases,  they  use  different  words,  having  a 
present  import. 

The  Statute  had  two  different  objects  in 
view.  The  8th  section  relates  to  corporations, 
the  9th  to  the  officers  of  corporations.  It  should 
be  so  construed  as  to  suppress  the  mischief 
and  advance  the  remedy ;  and  every  statute  to 
prevent  delays  in  the  administration  of  justice 
is  to  be  liberally  and  beneficially  applied.  Then 
the  10th  section  confers  the  fullest  and  most 
ample  powers  to  hasten  the  proceedings  when- 
ever any  information  is  filed. 

In  Duffield  v.  Smith,3  Serg .  &  R. ,  590,  598,  an 
Act  passed  after  an  action  of  trespass  brought, 
was  sought  to  be  *so  construed  as  to  [*39O 
devest  the  right.  This  was  denied  because  the 
right  was  vested.  It  was  a  matter  of  right, 
not  of  mere  form.  The  case  of  Bedford  v. 
Shilling,  4  Serg.  &  R.,  401,  went  upon  the  same 
distinction. 

The  court  may  not  only  make  a  short  rule  to 
appear  and  plead,  but  may  make  a  rule  as  to 
all  the  subsequent  pleadings  and  proceedings, 
bringing  them  within  a  shorter  time  than  usual, 
so  as  to  effectuate  the  intent  of  the  Legislature 
in  making  the  remedy  as  speedy  as  possible. 

The  last  day  of  term,  SUTHERLAND,  J.,  be- 
ing absent, 

WOODWORTH,  J.,  said  all  the  members  of 
the  court  had  examined  the  Statute  and  the 
questions  submitted  upon  it,  and  were  unani- 
mous that  the  motion  must  be  granted.  The 
remaining  judges  were  authorized  to  say  that 
Sutherland,  J.  (who  had  this  morning  de- 
parted for  his  residence),  unhesitatingly  con- 
curred in  this  opinion.  The  court  had  adopted 
no  written  opinion,  but  he  would  briefly  state 
the  views  they  entertained  upon  the  subject. 

The  court  had  thought  it  a  proper  case  for 
an  information,  according  to  an  opinion  which 
they  had  expressed  at  the  present  term,  upon 
papers  submitted  at  the  last ;  and  the  relator 
now  applies,  upon  the  Statute  since  passed, 
for  a  rule  that  the  defendants  appear  ;  and  he 
also  moves  that  the  court  should  make  a  short 
rule  for  pleading,  in  order  that  an  issue  may 
be  speedily  joined.  The  Act  of  1788  declared 
upon  what  terms  an  information  should  be 
filed,  but  left  the  proceedings  upon  it  to  their 
usual  and  ancient  course.  The  only  provision 
in  that  Act  expressly  hastening  the  proceed- 
ings is  in  the  1st  section,  which  enables  the 
court  to  require  a  plea  as  of  the  same  term  at 
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which  the  information  should  be  filed.  This 
indicated  an  intention  that  a  case  of  this  kind 
should  be  proceeded  in  with  more  than  ordi- 
nary diligence  ;  but  the  provision  was  inade- 
quate to  the  object,  inasmuch  as  it  left  the 
preliminary  steps,  the  process  to  compel  the 
defendant's  appearance,  to  be  pursued  accord- 
ing to  the  rules  of  the  common  law — a  pro- 
ceeding so  dilatory  as  to  render  the  suit  in 
many  cases  altogether  inefficient.  This  was 
held  to  be  the  course,  at  the  last  term,  in  Rich- 
ardson'»  case,  ante,  97,  after  a  full  examination 
39 1  *]  of  the  subject.  *The  authorities  spoke 
so  plain  a  language  as  left  the  court  no  room 
for  doubt.  The  Act  now  in  question  was  ob- 
viously passed  to  remedy  this  defect.  There 
cannot  be  a  question  that  it  applies  to  all  in- 
formations filed  against  corporations  or  their 
officers ;  and  the  only  question  which  can 
arise  is,  whether  the  Act  is  to  be  deemed  so 
entirely  prospective  as  to  steer  clear  of  the 
present  case.  The  defendants  insist  that  it 
is  so,  and  ground  themselves  mainly  upon  the 
argument  that  a  contrary  construction  would 
take  away  vested  rights. 

It  is  also  said  that  this  construction  is  de 
ducible  from  the  language  of  the  4th  section, 
which  is  prospective  in  terms.  This  is  true  of 
that  particular  section ;  but  it  was  well  answered 
at  the  bar,  that  it  relates  entirely  to  a  distinct 
subject,  and  that  the  sections  relied  upon  are 
altogether  disconnected  with  and  independ- 
ent of  it ;  that  the  former  relates  to  the  civil, 
the  latter  to  the  criminal  remedy  against  cor- 
porations, and  the  plain  difference  of  expres- 
sion by  the  Legislature,  in  relation  to  these 
different  subjects,  is  a  strong  argument  against 
the  construction  for  which  the  defendants 
contend.  The  Legislature  thought  it  rather 
too  severe  and  rigorous  a  proceeding,  to  change 
the  course  of  the  civil  remedy  for  debt,  in 
suits  already  brought  ;  and  hence  they  made 
it  expressly  prospective.  Not  so  as  to  a  pro- 
ceeding for  intrusion  or  usurpation. 

It  is  not  necessary  to  inquire  whether  a  suit 
might  properly  be  said  to  be  commenced  when 
this  motion  was  made.  The  information  was 
not  yet  tiled,  and  it  may  well  be  doubted 
whether  it  is  perfectly  correct,  in  technical 
meaning,  to  say  that  before  process  issued,  or 
even  an  information  filed,  which  is  in  the  nat- 
ure of  a  bill  or  plaint,  that  an  action  is  com- 
menced. Admitting,  however,  that  it  was 
commenced,  for  all  the  purposes  of  this  ques- 
tion, there  is  no  invasion  of  private  right  in 
the  case  within  the  rule  whicli  struggles  against 
giving  statutes  a  retroactive  effect.  The  words 
of  the  9th  section  are,  that  it  shall  be  the 
duty  of  the  Supreme  Court,  upon  the  applica- 
tion of  any  person,  or  persons,  or  body  corpo- 
rate, &c.,  to  proceed  forthwith,  and  in  a  sum- 
mary way,  «&c.,  to  inquire  as  to  the  election 
3J)£*]  complained  of,  &c.,  *order  an  issue, 
&c.,  or  direct  the  Atty-Gen.  to  file  an  informa- 
tion under  the  Act  of  1788.  Then  the  next 
section  is.  that  it  shall  be  lawful  for  the  Su- 
preme Court,  in  case  any  such  issue  shall  be 
ordered,  or  any  such  information  directed  or 
permitted  to  be  filed,  to  make  order  for  pre- 
scribing and  limiting  the  times  for  the  parties 
to  plead  and  proceed  therein,  forgiving  pref- 
erence to  the  issues,  and  for  expediting  the  ul- 
terior proceedings,  so  as  to  cause  the  same  to 
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be  proceeded  upon,  and  the  final  determination 
thereof  to  be  had  with  the  best  and  most  con- 
venient speed  that  may  be,  and  to  cause  the 
same  to  be  expedited  by  all  such  ways  and 
means  as  a  due  regard  to  the  ends  of  justice 
will  admit,  and  the  case  may  require.  This 
applies  to  all  cases  whether  any  incipient  pro- 
ceedings may  have  taken  place  before  the  pas- 
sage of  the  Act  or  not.  Whenever  th^  relator 
comes  forward  with  his  application,  at  what- 
ever stage  of  the  proceedings,  he  may  have  the 
benefit  of  the  Act.  by  the  expedition  of  his 
case  as  its  exigency,  and  the  ends  of  justice 
may  demand.  The  Act  looks  to  the  end  of  the 
term  for  which  the  offices  endure.  In  respect 
to  corporations,  this  term  is  usually  a  single 
year,  and  without  a  speedy  hearing  the  suit 
will  be  entirely  nugatorj7. 

If  it  were  true  that  the  Statute  interfered 
with  vested  rights,  the  court  would  feel  bound 
to  give  it  the  very  strictest  construction  ;  but 
there  is  no  such  thing.  What  right  is  taken 
away?  Are  the  defendants  devested  of  their 
defense  upon  the  merits  ?  Their  saying  that 
the  proceeding  is  hastened  in  point  of  form 
makes  nothing  for  them.  They  have  no  right 
to  complain  of  this.  It  is  complaining  that  he 
is  put  upon  his  defense  to-day,  whereas  he  had 
a  right  to  delay  till  to-morrow  ;  a  singular 
head  of  vested  right — a  right  to  delay  justice. 
Are  not  the  Legislature  competent  to  take 
away  or  abridge  such  an  evil  ?  It  is  most  im- 
portant that  they  should  possess  this  power. 
The  pretense  of  the  defendants  does  not  merit 
the  name  of  right.  It  relates  to  the  remedy. 
The  Act  merely  says  that,  under  its  regula- 
tions, the  questions  between  the  parties  may, 
peradventure,  be  brought  to  trial  *six  [*393 
months  earlier  than  they  otherwise  would  have 
been.  This  is  a  very  usual  subject  of  legisla- 
tive interference  Indeed,  as  was  said  at  the 
bar,  the  court  might  do  the  same  thing  inde- 
pendent of  the  Legislature.  Suppose  they 
were  to  make  an  order  that  all  rules  to  plead 
should  be  10  days  instead  of  20,  would  it  lie 
with  the  parties  interested  to  gainsay  this  ? 
The  Legislature  are  in  the  habit  of  changing 
the  form  of  proceeding,  to  try  rights,  in  vari- 
ous ways.  Take  a  single  instance.  Ejectment 
may  now  be  brought  for  the  people  instead  of 
the  former  more  dilatory  form  of  a  writ  of  es- 
cheat or  intrusion.  The  former  is  much  the 
more  summary  remedy,  and  was  itself  institu- 
ted by  the  courts,  and  applied  to  various  cases 
where  a  more  dilatory  form  prevailed  accord- 
ing to  the  ancient  practice.  This  remedy  was 
given  to  the  people  by  an  Act  of  the  Legisla- 
ture (1  R.  L.,  485,  sec.  5),  which  Act,  too, 
sanctioned  ejectments  pending  at  the  time  of 
its  passage.  Would  it  be  competent  for  de- 
fendants in  possession,  or  against  whom  eject- 
ments were  brought,  when  that  Act  passed,  to 
object  that  the  remedy  against  them  was  thus 
made  too  speedy,  and  demand  to  be  proceeded 
against  by  the  old  writ  ?  To  complain  that 
the  alteration  hurrying  them  on  to  trial  was  a 
violation  of  the  Constitution  or  of  vested  rights? 
At  this  rate,  every  statute  by  which  the  col- 
lection of  debts  or  the  trial  of  rights  is  rend- 
ered more  speedy,  or  effectual,  would  be  inap- 
plicable and  void  in  reference  to  subsisting 
rights.  We  are  clear  that  short  rules  for 
pleading  should  be  granted. 
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It  is  true  that  nothing  is  said  in  the  Act  as  to 
compelling  an  appearance  where  the  proceed- 
ing is  against  officers.  The  right  to  make  a 
rule  for  the  defendants  to  appear,  depends 
upon  the  construction  which  should  be  given 
to  the  words  of  the  10th  section.  The  power 
of  the  court  is,  not  only  to  make  rules  for 
pleading,  but  rules  to  proceed  ;  and  the  whole 
is  to  be  done  so  as  to  cause  the  matter  to  be 
proceeded  upon,  and  the  'final  determination 
thereof  to  be  had,  with  the  best  and  most  con- 
venient speed  that  may  be.  The  court  are  to 
cause  the  same  to  be  expedited  by  all  such 
ways  and  means  as  a  due  regard  to  the  ends 
of  justice  will  admit,  and  the  case  may  re- 
quire. If  the  Act  meant  to  confer  no  summary 
394*]  *power  of  compelling  an  appearance, 
it  would  use  a  most  inconsistent  language. 
This  department  of  the  proceedings  in  which 
the  greatest  delay  must  intervene,  would  be 
wholly  unprovided  for.  The  intention  of  the 
Act  must  have  been,  that  the  cause  should  be 
put  in  such  a  situation,  as  would  enable  the 
relator  to  proceed  immediately. 

The  court  order  the  following, 

RULE  :  That  the  Atty-Gen.  have  leave  to  file 
an  information  or  informations,  in  the  nature 
of  a  quo  warranto,  under  the  Act  entitled  "An 
Act  to  Prevent  Fraudulent  Bankruptcies  by  In- 
corporated Companies,  to  Facilitate  Proceed- 
ings Against  Them,  and  for  other  purposes," 
passed  Apr.  21,  1825,  against  Elisha  Tibbets, 
<fcc.,  to  try  by  what  warrant,  or  authority,  the 
said  last  named  persons,  or  any  of  them,  claim 
to  hold  and  exercise  the  office  of  Directors  of  the 
Franklin  Fire  Ins.  Co.  And  it  is  further  or- 
dered, that  within  20  days  after  filing  such  in- 
formation and  notice  thereof  to  the  defendants, 
the  appearance  of  the  defendants  be  entered 
in  the  book  of  common  rules  ;  and  that  the  de- 
fendants plead  to  the  said  information  or  in- 
formations within  the  same  time  ;  and  further, 
that  all  subsequent  pleadings,  if  any,  on  the 
part  of  the  defendants,  shall  be  served  within 
ten  days  after  service  upon  them  qf  the  plead- 
ing to  be  answered  ;  and  if  the  defendants 
shall  neglect  to  plead,  or  answer,  within  the 
times  above  limited,  their  default  or  defaults 
may  be  entered  ;  and  thereupon,  judgment  of 
ouster  shall  be  given  against  them,  or  such  of 
them  as  make  default  upon  motion  to  be 
made  to  this  court,  unless  such  defaults  are 
set  aside. 

Reviewed— 71  Me.,  383. 

Cited  in— 48  Am.  Dec.,  469  (4  Gilm.,  221). 


SNYDER  v.  8DYDER. 

Practice— Failure  of  Plaintiff  to  Reply  to  Plea 
of  Statute  of  Limitations. 

Where  the  plaintiff  neglected  to  reply  to  a  plea  of 
the  Statute  or  Limitations ;  and  went  to  trial  a  nisi 
priiw  record  omitting  it ;  but  the  defendant  had  the 
full  benefit  of  the  defense  upon  the  Statute,  at  the 
trial ;  the  court  refused  to  set  aside  a  verdict  for 
the  plaintiff  for  irregularity ;  but  suffered  him  to 
amend. 

MR.  G.  A.  SHUFELDT,  for  the  defendant, 
moved  to  set  aside  the  verdict,  &c.,  in  this 
cause,  for  irregularity  ;  upon  affidavits  show- 
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ing  these  facts  ;  that  the  declaration  contained 
three  *counts — the  first  upon  a  prom-  [*395 
issory  note.the  second  for  goods  sold,  &c.,  and 
the  third  for  money  lent.  &c;  that  to  the  1st 
count  the  defendant  pleaded  the  general  issue, 
and  to  the  3d  and  3d  the  Statute  of  Limita- 
tions ;  and  that  without  replying  to  this  last 
plea,  the  plaintiff  noticed  the  cause  for  trial , 
and  tried  it  upon  the  N.  P.  record,  containing 
no  plea  except  the  general  issue  ;  but  the  de- 
fendant appeared  by  his  counsel  at  the  trial, 
and  with  the  plaintiff's  consent,  insisted  upon 
and  had  the  full  benefit  of  the  Statute  of  Lim- 
itations in  his  defense,  as  if  an  issue  had  been 
joined  upon  the  plea.  Verdict  for  the  plaint- 
iff. 

Mr.  K.  Miller,  contra,  insisted  that  it  was 
too  late  for  the  defendant  to  make  this  objec- 
tion, after  having  appeared  at  the  trial,  and 
taken  the  full  benefit  of  the  defense  upon  the 
Statute.  He  had  sustained  no  injury.  At  any 
rate,  the  court  would  allow  the  plaintiff  to 
amend,  by  filing  a  replication  nunc  pro  tune, 
and  amending  the  N.  P.  record  accordingly. 
And, 

The  Court  were  clear  that  the  amendment, 
as  prayed  by  Mr.  Miller,  should  be  granted. 

Rule  accordingly. (a) 

(a)  The  same  point  was  virtually  decided  by  the 
English  C.  P.  in  the  late  case  of  Cook  v.  Burke,  5 
Taunt.,  164.  And  see  2  Saund.,  319,  note  6,  by  Sergt. 
Williams ;  and  Grundy  v.  Mell,  4  Bos.  &  P.,  28,  often 
cited  as  1  New  Rep.  The  principal  case  seems  to  be 
within  the  Statute  of  Amend  mente  and  Jeofails.  1 
R.  L.,  118,  sec.  6. 


*HAMLIN  v.  HART.         [*396 

Practice  —  Costs. 

The  plaintiff  can  in  no  case  have  costs  in  a  suit 
originally  brought  in  the  Supreme  Court,  in  an  ac- 
tion of  ossumpsit,  unless  he  recover  more  than  $50. 

He  cannot  have  costs,  though  the  accounts  of 
both  parties  exceed  $400. 

To  entitle  him  in  such  case  to  costs,  he  should  sue 
in  the  C.  P. 

\  SSUMPSIT.  On  a  reference,  the  report 
JLX  was  in  favor  of  the  plaintiff  for  $22,  the 
accounts  of  both  parties  exceeding  $400.  And 
upon  this,  the  question  was,  whether  the 
plaintiff  should  have  costs  or  whether  he  should 
pay  costs  to  the  defendant. 

Mr.  A.  Sampson,  for  the  plaintiff. 

Mr.  F.  M.  Haight,  for  the  defendant. 

Curia.  The  plaintiff  must  pay  costs  to  the 
defendant.  It  is  true  the  suit  could  not  be 
brought  in  a  justice's  court,  the  whole  ac- 
counts on  both  sides  exceeding  $400.  But  the 
plaintiff,  in  order  to  recover  costs,  must  have 
sued  in  the  C.  P.  In  assumpsit,  the  plaintiff 
can  in  no  case  have  costs  in  the  Supreme 
Court  in  a  suit  originally  brought  there,  unless 
he  recovers  more  than  $50  damages. 

Rule  accordingly.  (a) 
Cited  in-6Cow.,  612. 
(a)  See  1  R.  L.,  344,  sees.  4,  5,  and  sess.  47,  ch.  238. 
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VlSCHER,  Widow,  Demandant, 

v. 
CONANT,  Tenant. 

Dower—  When  View  Granted— Bill  of  Par- 
ticulars. 

In  dower  unde  nihil  habet,  view  is  not  of  course. 

In  general  a  view  will  not  be  granted,  unless 
boundaries  are  in  question. 

If,  in  real  actions,  the  tenant  wish  a  more  definite 
knowledge  of  the  extent  of  the  demandant's  claims, 
than  he  can  obtain  from  the  count,  he  should  obtain 
a  bill  of  particulars,  as  in  the  action  of  ejectment. 

Citations— 20  Johns.,  276;  Booth  on  R.  A.,  38; 
Park.  Dow.,  286 ;  1  R.  L.,  86,  87,  sec.,  21 ;  Col.  Cos.,  46 ; 
2  Archb.  Pr.,  48,  49, 189. 

DOWER  unde  nihil  habet,  of  land  in  Mas- 
sena,  in  the  County  of  St.  Lawrence.  The 
count  was  in  the  usual  general  form,  without 
showing  any  land  in  certain  ;  and  now,  after 
a  special  imparlance,  and  before  plea, 

Mr.  8.  M.  Hopkins  moved  for  a  view,  on  an 
affidavit  of  the  tenant,  that  he  was  seised  in 
his  demesne  as  of  fee,  of  several  lots  of  land  in 
Massena,  purchased  by  him  of  different  per- 
sons ;  and  none  of  the  conveyances  or  titles, 
397*J  for  which,  *were  received  by  him  of 
the  demandant's  husband,  in  whose  rights  he 
claimed,  or  from  any  person  claiming  under 
him,  as  the  deponent  believed  ;  that  he  was 
also  possessed  of  several  lots  or  tracts  of  land, 
in  the  same  town,  as  tenant  at  will ;  that  he 
did  not  know  of  what  lands  dower  was  sought 
in  this  suit ;  that  he  had  procured  the  records 
of  St.  Lawrence  Co.,  and  of  the  State,  in  the 
office  of  the  Secretary  of  the  State,  to  be 
searched,  and  could  not  find  that  the  demand- 
ant's husband  had  ever  been  seised  in  fee  of 
any  lands  in  the  Town  of  Massena. 

Mr.  J.  M'Kown,  contra,  said  it  was  not  a 
ma-tter  of  course,  in  the  action  of  dower,  to 
grant  a  view.  Oslrander  v.  Kneeland,  20 
Johns.,  276.  Indeed,  view  could  not  formerly 
be  had  in  dower  unde  nihil  habet  at  all. 
(Booth,  38.) 

Mr.  Hopkins  said  this  was  the  only  way  in 
which  the  tenant  could  obtain  notice  of  the 
extent  to  which  the  demandant  claimed. 

Curia,  per  SAVAGE,  Ch.  J.  It  was  decided 
in  Ostrander  v.  Kneeland,  20  Johns.,  276,  that 
in  dower  unde  nihil  habet  view  cannot  be  de- 
manded of  course  ;  and  it  has  been  doubted 
whether  it  lies  at  all  (Booth  on  R.  A.,  38,  and 
note,  Anthon's  ed.  ;  Park  on  Dower,  286) ; 
though  the  better  opinion  seems  to  be  that  it 
does.  (Park  on  Dower.  286,  and  the  authori- 
ties there  cited  in  note.)  And  this  is  plainly 
implied  by  the  Statute,  1  R.  L..  86r7,  sec.  21, 
which  denies  it  "when  the  dower  in  demand 
is  of  land  that  the  husband  aliened  to  the  ten- 
ant, or  his  or  her  ancestors,  where  the  tenant 
ought  not  to  be  ignorant  what  land  the  hus- 
band did  alien  to  him  or  her."  In  this  case, 
the  tenant  denies  that,  to  his  knowledge  or  be- 
lief, the  dower  demanded  is  of  lands,  claimed 
by  him,  directly  or  indirectly,  under  the  hus- 
band ;  and  it  is,  thus  far,  we  think,  a  case 
proper  for  a  view.  But  is  a  view  necessary  ? 
In  such  case  only  is  it  to  be  granted.  (1  R.  L., 
86.)  And  upon  this  question  we  must  be  gov- 
erned by  the  circumstances  of  the  case.  This 
is  the  course  in  ejectment,  where  the  form  of 
the  declaration  is  equally  general  as  in  this 
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action.  For  the  *purposes  of  view,  the  [*398 
two  cases  are  precisely  similar  ;  and  we  think 
the  same  practice  should  be  followed  in  each 
upon  the  question  of  granting  it.  This  court 
have  decided  that  they  would  not  grant  a  view 
in  the  latter  action,  unless  it  appear  that  bound- 
aries will  come  in  question.  Wickham  v. 
Waters,  Col.  Cas.  49.  And  it  is  difficult  to 
perceive  how  a  view  can  be  necessary  in  any 
other  case.  To  ascertain  the  precise  premises 
for  which  the  plaintiff  is  proceeding,  the  con- 
stant course,  in  an  action  of  ejectment,  is  to 
obtain  a  bill  of  particulars,  which  may  be  done 
at  any  time  before  trial,  on  application  to  a 
judge  or  commissioner.  (2  Archb.  Pr.,  48,  49, 
and  the  cases  there  cited.)  This  will  answer 
all  the  purposes  of  a  view  in  the  present  case. 
The  object  of  the  tenant  is  to  be  advertised  in 
which  of  the  several  tracts  in  Massena  where- 
of he  is  possessed,  the  dower  in  demand  lies. 
This  proceeding,  to  obtain  a  bill  of  particulars, 
seems  applicable  to  all  actions  in  which  the 
plaintiff  declares  generally,  without  specifying 
particularly  his  cause  of  action.  (2  Archb. 
Pr.,  198.)  The  only  difficulty,  in  this  stage  of 
the  proceeding,  will  be  in  saving  to  him  his 
plea  of  non-tenure,  if  the  claim  should  happen 
to  relate  to  those  lands  of  which  he  is  not 
seised.  For  this  purpose  he  should  have  ob- 
tained the  order  for  particulars  during  his  im- 
parlance. Under  the  circumstances  of  this 
case,  however,  we  will,  if  he  wish  it,  grant 
him  a  special  imparlance  to  the  next  term,  to 
the  end  that  he  may  obtain  the  particulars  of 
the  demandant's  claim,  as  in  other  cases. 

Mr.  Hopkins  said,  as  he  did  not  wish  the 
specification  with  a  view  to  a  plea,  but  merely 
to  the  trial,  he  would  plead  the  present  term, 
and  take  the  course  mentioned  by  the  court  to 
obtain  a  bill  of  particulars  to  inform  the  de- 
fendant as  to  the  trial. 

Motion  denied.(a) 

Cited  in-6  Cow.  579 ;  59  N.  Y.,  184 ;  49  How.  Pr.,  41; 
17  Am.  Rep.,  343,  346. 

(a)  There  have  been  three  decisions,  previous  to 
the  one  in  the  principal  case,  upon  the  question 
when  a  view  shall  be  granted  in  real  actions,  viz. ; 
Inh.  of  Gravesend  v.  Voorhis,  1  Johns.  Cas.,  237 ; 
Haynes  v.  Budd.  Id.,  335,  and  Ostrander  v.  Knee- 
land,  20  Johns.,  276.  *It  is  plain  that  the  Stat-  [*399 
ute.l  R.  L.,  86,appiies  to  real  actions  generally,  writs 
of  right  as  well  as  dower ;  and  this  being  so,  the  rea- 
soning of  the  court  in  Ostrander  v.  Kneeland,  and 
the  principal  case,  seems  to  do  away  the  two  former 
cases. 


WALLIS  v.  MURRAY. 

When  Plaintiff  Entitled  to  Copy  of  Paper  in 
Defendant's  Possession. 

The  court  will  order  the  defendant  to  allow  tin- 
plaintiff  to  take  a  copy  of  a  paper  in  his  possession, 
on  which  the  suit  is  founded,  though  the  plaintiff 
once  had  a  counterpart,  which  is  lost. 

It  is  not  necessary  to  show  that  it  was  delivered 
to  the  defendant,  to  hold  as  trustee  of  the  plaintiff. 

The  Supreme  Court  will  grant  this  rule,  as  to  such 
a  paper,  in  all  cases  where  chancery  would  enter- 
tain a  bill  of  discovery. 

Citations— 11  Johns.,  245,  n.;  3  Cow.,  17,  18,  «.  a;  1!» 
Johns..  268;  2  Archb.  Pr.,  186. 

MR.  ROOSEVELT,  for  the  plaintiff,  moved 
for  a  rule  that  the  defendant  furnish  the 
plaintiff's  attorney,  at  the  plaintiff's  expense, 
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with  a  true  copy  of  the  written  contract  on 
which  this  action  is  founded.  He  read  affi- 
davits showing  that  the  action  is  cutwnprit 
brought  to  recover  the  price  of  a  large  quan- 
tity of  merchandise  sold  to  the  defendant  by 
the  plaintiff's  agent,  under  a  written  contract 
special  in  its  provisions  ;  that  one  part  was  re- 
4OO*J  tained  by  the  plaintiff's  agent ;  *and 
the  counterpart  of  the  defendant ;  that  the 
part  retained  by  the  agent  had  been  lost ;  that 
a  paper  produced  and  annexed  to  the  affidavits 
was  believed  to  be  a  copy  ;  but  the  plaintiff's 
agent  and  attorney,  not  being  certain  of  this, 
feared  that  the  action  might  fail  on  account  of 
a  variance  between  the  declaration  to  be  filed 
and  the  contract  to  be  proved  in  evidence  at 
the  trial  ;  and  that  the  counterpart,  or  a  copy 
of  it,  was  necessary  to  enable  the  plaintiff  to 
declare  with  accuracy  ;  that  though  one  Can- 
ning was  named  in  the  contract  as  one  of  the 
parties,  he.  in  fact,  entered  into  it  as  the  agent 
of  the  plaintiff. 

Mr.  P.  W.  Radcliff,  contra,  read  an  affidavit 
of  the  defendant,  neither  admitting  nor  deny- 
ing that  the  paper  annexed  to  the  plaintiff's 
affidavits  was  a  true  copy  of  the  agreement ; 
but  stating  that  when  he  entered  into  the  con- 
tract, he  then,  and  for  some  time  afterwards, 
supposed  it  was  with  Canning  in  his  own  right, 
and  not  as  agent  for  the  plaintiff;  that  the  coun- 
terpart was  delivered  to  the  defendant  as  his  own 
property,  and  for  his  own  use,  and  not  as  trustee 
for  Canning  or  any  other  person  ;  that  he  had, 
as  he  believed,  fully  complied  with  the  agree- 
ment on  his  part ;  that  Canning  had,  before 
the  commencement  of  this  suit,  made  a  state- 
ment in  writing  concerning  the  matters  in  con- 
troversy, which  he  had  delivered  to  the  de- 
fendant, who  had  returned  it  to  Canning — all 
of  which  was  before  any  dispute  had  arisen 
touching  the  subject  of  this  suit ;  that  the 
statement  may  be  material  to  the  defendant  in 
his  defense,  as  he  is  advised  by  counsel  and 
believes  ;  that  he  has  applied  to  the  plaintiff's 
attorney  for  a  copy  of  that  statement,  which 
had  been  denied. 

Mr.  Roosevelt  cited  Demlow  v.  Fowler,  2  Cow. , 
592,  and  the  cases  cited  in  the  note  to  that 
case,  note  a  ;  Jackson  v.  Jones,  3  Cow.,  17,  and 
People  v.  Vail,  2  Cow.  623. 

Mr.  Badcliff  relied  on  the  same  authorities, 
and  especially  Street  v.  Brown,  6  Taunt.,  602. 
In  Morrow  v.  Saunders,  1  Brod.  &  Biug.,  318, 
it  was  expressly  sworn  that  there  was  but  one 
copy  and  never  had  been  any  other,  that  it  was 
4Ol*]only  *upon  an  affidavit  going  thus  far 
that  the  court  would  grant  the  motion.  Mr. 
Cowen,  in  his  note  to  Denslow  v.  Fowler,  omit- 
ted to  notice  that  circumstance.  In  Dunlap's 
Practice,  1  Dunl.  Pr.,  616-7,  the  rule  is  laid 
down  in  the  same  manner. 

Curia,  per  SAVAGE,  Ch.  J.  The  power  of 
the  courts  in  England,  to  compel  a  party  to 
produce  or  furnish  copies  of  papers  to  his  ad- 
versary, is  said,  by  the  latter  cases,  to  rest  on 
the  idea  that  the  paper  in  question  was  left 
with  the  party  required  to  furnish  it  as  a  trustee 
for  the  other;  and  the  motion  has  been  denied 
where  a  counterpart  was  kept  by  the  party  ap- 
plying. Why  this  trust  should  give  jurisdic- 
tion more  than  an  accidental  loss  of  a  counter- 
part once  existing,  it  is  difficult  to  perceive. 
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If  the  courts  go  upon  the  analogy  to  equitable 
relief,  accident  is  as  plain  a  ground  as  trust. 
This  court  have  certainly,  in  practice,  been 
confined  to  neither  ground.  In  Lawrence  v. 
Ocean  Ins.  Co.,  11  Johns.,  245,  note,  a  rule  was 
granted  to  produce  numerous  items  of  written 
evidence  in  an  insurance  cause,  complicated  in 
its  details,  and  important  on  account  of  the 
amount  involved.  In  Jackson  v.  Jones,  3  Cow., 
17,  deeds  of  the  party  were  ordered  to  be  de- 
posited for  inspection,  on  an  allegation  that 
thereby  the  adverse  party  hoped  to  be  enabled 
to  prove  them  forgeries.  The  same  thing  has 
been  done  of  a  promissory  note.  Brush  v. 
Gibbon,  Id.,  18,  note  a.  In  Willis  v.  Bailey,  1S> 
Johns.,  268,  this  court  declare  the  principle 
upon  which  they  proceeded  in  Lawrence  v. 
Ocean  Ins.  Co.,  viz.:  that  the  necessity  of  the 
rule  to  enable  the  defendants  to  defend  them- 
selves was  fully  shown  on  affidavit ;  and  they 
adopted  the  principle  that  from  the  facts  shown 
the  defendant  would  be  entitled,  on  a  bill  of 
discovery,  to  the  information  sought.  It  is 
said  the  K.  B.  acted  on  the  same  principle  in 
the  time  of  Ld.  Mansfield.  (2  Archb.  Pr.,  186.) 
When  the  court,  in  Willis  v.  Bailey,  say  they  do 
not  mean  to  adopt  the  English  practice,  they 
allude  to  the  proceeding  before  a  judge  at 
chambers.  The  only  restriction  intimated  by 
that  case  relative  to  the  subject-matter  is,  that 
the  paper  ordered  to  be  produced  must  consti- 
tute, in  itself,  a  cause  of  action.  They  say 
that  the  English  practice  has  not  gone  beyond 
this. 

*There  is  no  doubt  that,  on  a  bill  of  [*4O2 
discovery,  the  plaintiff  would  be  entitled  to  all 
that  he  asks,  and  even  more — a  discovery  of 
the  contents  of  this  paper  and  the  oath  of  the 
defendant  as  to  its  execution.  Nor  is  there 
any  doubt  that  the  paper  will  be  necessary,  to 
enable  the  plaintiff  to  proceed  in  his  cause  with 
safety.  The  paper  itself  constitutes  a  cause  of 
action;  and  on  the  whole  we  grant  the  motion, 
on  condition  that  the  plaintiff  deliver  a  copy  of 
the  statement  asked  for  by  the  defendant. 

Rule  accordingly. 
Cited  in-9  Wend.,  459 ;  2  Hall,  578 ;  12  Leg.  Obe.,  i:*». 


THE  PEOPLE,  ex  rel.  GREEN, 

V. 

THE  JUDGES  OF  THE  C.  P.  OF  ONEIDA 
COUNTY. 

Mandamus —  Costs. 

Mandamus  to  a  Court  of  C.  P.,  commanding  them 
to  vacate  a  rule  is  a  new  suit ;  and  on  the  defend- 
ants' succeeding,  they  shall  have  a  retaining  fee 
taxed  against  the  relator. 

AN  alternative  mandamus  issued  to  the  de- 
fendants, commanding  them  to  set  aside  a 
rule  made  by  the  Oneida  C.  P.  On  their  re- 
turn, a  peremptory  mandamus  was  denied  ; 
and  on  taxing  costs,  the  commissioner  allowed 
a  retaining  fee  against  the  relator. 

A  motion  was  now  made  to  retax  the  bill,  on 
the  ground  that  this  and  other  items  in  the  bill 
were  improper. 

Mr.  R.  N.  Morrison,  for  the  motion. 
Mr.  T.  E.  Clark,  contra. 
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Curia.  The  retaining  fee  was  properly  taxed. 
This  is  in  no  sense  a  mere  continuation  of  the 
<-ause  below,  but  a  new  suit. 

Motion  denied. 


4O3*]  *THE  PEOPLE,  ex  rel.  KNAPP, 
v. 

THE  JUDGES  OF  THE  COURT  OF  C.  P. 
OF  THE  COUNTY  OF  WESTCHES- 
TER. 

'Alternative  Mandamus  —  Service  of — Return. 

Alernative  mandamus  to  the  judges  of  the  C.  P.  is 
iu  nature  of  a  rule  to  show  cause,  may  be  served  in 
vacation  by  showing:  the  original  and  delivering  a 
copy,  the  judges  should  return  without  waiting  to 
receive  the  writ,  and  the  relator  should  cause  this  to 
beflled. 

rpHE  defendants  not  having  yet  made  return 
-L  to  the  alternative  mandamus  issued  in  this 
cause,  for  which  purpose  time  was  given  them 
at  the  last  term.  (Vide  ante,  73,  S.  C.) 

Mr.  Jo*.  Smith  now  moved  for  peremptory 
mandamus. 

Mr.  E.  Williams,  contra,  said  the  judges  could 
make  no  return  till  they  were  possessed  of  the 
writ  itself,  and  he  read  affidavits  that  this  had 
not  been  furnished.  They  deemed  this  essen- 
tial. 

Curia.  The  judges  did  not  understand  the 
purpose  for  which  we  made  the  rule  giving 
time  at  the  last  term.  We  considered  the  alter- 
native mandamus  in  the  nature  of  a  rule  to 
show  cause  ;  that  it  might  be  served  by  show- 
ing the  original,  and  delivering  a  copy  in  vaca- 
tion. It  follows,  that  the  judges  might  have 
made  a  return  without  the  writ.  We  give  them 
to  the  next  term,  at  which  time  they  are  to 
make  a  return.  The  relator  must  then  file  the 
original  writ. 

Rule  accordingly. 

Cited  in— 7  Wend.,  537 ;  13  Wend.,  655,  n.;  45  Am. 
D«c.,  356  (10  Mo.,  117). 


ROOT  v.  KING  ET  AL. 

Action  for   Libel — CJiange  of  Venue. 

The  change  of  venue  in  an  action  for  a  libel  dis- 
persed in  several  counties,  depends  on  the  same 
principles  as  in  an  action  on  contract ;  and  a  change 
of  venue  will  accordingly  be  denied,  unless  there  is 
a  decided  preponderance  of  witnesses,  or  some  other 
atronjr  circumstances  in  favor  of  the  change. 

Citations-2  Cai..  245 :  2  Johns.,  453;  3  Johns.,  139 : 
8  Johns..  354 ;  9  Johns.,  248  :  1  Tidd,  547, 548 ;  2  Archb. 
Pr.,  176. 

MR.  J.  I.  ROOSEVELT,  for  the  defendants, 
moved  to  change  the  venue  from  Dela- 
ware to  N.  Y.  or  Albany.  He  read  an  affi- 
davit of  the  defendants,  that  the  action  was  for 
a  libel  published  of  the  plaintiff  in  his  character 
of  Lieut.-Governor;  that  the  justification  would 
rest  on  proof  as  to  the  appearance  and  conduct 
of  the  plaintiff,  at  a  particular  time,  whilst  he 
was  presiding  over  the  Senate  at  Albany  ;  that 
4O4*]  the  *defendanls  have  ton  witnesses  at 
N.  Y.  and  Long  Island,  material,  &c.,  and  a 
greater  number  at  Albany. 
COWEN  4. 


Mr.  Talcott,  Atty-Gen.,  contra,  read  an  affi- 
davit of  the  plaintiff  that  he  had  many  wit- 
nesses residing  in  the  County  of  Delaware, 
where  he  resides,  necessary  and  material,  &c. ; 
the  number  of  the  witnesses  he  did  not  know, 
nor  could  he  at  present  ascertain,  but  believed 
it  would  exceed  ten  ;  that  he  had  no  witnesses, 
as  he  was  aware,  in  N.  Y.;  that  if  the  defend 
ants  should  justify,  he  would  need  the  testi- 
mony of  many  Senators,  present  at  the  time 
and  place  mentioned  in  the  libel,  who  could 
attend  with  less  travel  at  Del.  than  N.  Y. ;  and 
that  the  libel  was  circulated  in  Del. 

He  said  the  venue  was  optional  with  the 
plaintiff,  the  action  being  for  a  libel  dispersed 
in  several  counties.  (1  Dunl.  Pr.,  410.)  It  does 
not  appear  that  the  cause  of  action  arose  any 
more  in  N.  Y.  than  Del.,  which  is  necessary 
in  order  to  change  the  venue,  the  action  aris- 
ing ex  delicto.  Serially  v.  Wells,  1  Cow.,  196. 
Indeed  it  did  arise  in  Del.  At  any  rate,  the 
plaintiff  may  retain  his  venue  on  stipulating  to 
give  material  evidence  arising  in  Del. 

If  the  convenience  of  the  parties  is  to  be 
consulted,  it  is  to  be  remarked  that  the  change 
would  be  directly  against  the  convenience  of 
the  plaintiff.  He  has  no  witnesses  in  N.  Y. 
This  does  not  appear  to  be  so  with  the  defend- 
ants in  relation  to  Del. 

As  to  witnesses  living  in  other  counties,  it 
appears  by  the  plaintiff's  affidavit,  that  they 
can  attend  with  more  convenience  in  Del.  than 
N.  Y.  In  such  a  case  the  venue  will  not  be 
changed,  but  on  special  ground;  as  where  wit- 
nesses of  both  parties  reside  in  the  county  to 
which  the  defendant  wishes  to  take  the  venue. 
(1  Dunl.  Pr.,  411.)  The  contrary  appears  in 
this  case. 

If  the  plaintiff's  witnesses  live  in  the  county 
where  the  venue  is  laid,  the  venue  will  be  re- 
tained, unless  there  is  a  great  and  striking  pre- 
ponderance against  him.  (1  Dunl.  Pr.,  411.) 
The  contrary  appears  in  this  case. 

*  Curia,  per  SAVAGE,  Ch.  J.  In  Clin-  [*4O5 
ton  v.  Cro»well,  2  Cai.,  245,  the  libel  was  pub- 
lished in  a  newspaper  printed  in  Green  Co. ;  but 
it  had  also  been  published  in  N.  Y.,  where  the 
plaintiff  resided.  On  a  motion  to  change  the 
venue  from  N.  Y.,  where  it  was  laid  by  the 
plaintiff,  to  the  County  of  Green,  it  was  con- 
tended to  be  of  more  importance  to  an  indi- 
vidual to  protect  his  character  in  the  place  of 
his  residence  than  at  a  distance.  The  court 
said  there  was  no  ground  for  the  application, 
and  denied  it.  In  Manning  v.  Downing,  2 
Johns.,  453,  this  court  laid  down  the  general 
principles  on  which  venues  are  changed  in 
transitory  actions  ;  that  the  change  depended 
on  the  convenience  of  suitors  and  the  saving 
of  expense  to  the  parties ;  and  they  would  not 
allow  the  plaintiff  to  retain  his  venue  by  stipu- 
lation, when  it  was  shown  that  the  defendant 
had  witnesses  in  a  distant  county.  In  Nichol- 
son v.  Lathrop,  3  Id.,  139,  which  was  an  action 
for  a  libel,  the  venue  was  laid  iu  Albany. 
The  defendant  moved  to  change  it  on  the 
ground  that  the  libel  was  published  by  the  do- 
tendant  in  a  paper  printed  in  Ulica,  where  he 
resided,  the  plaintiff  being  a  resident  in  Her- 
kimer;  and  also  on  the  ground  that  the  de- 
fendant had  a  number  of  witnesses  in  Oncida 
and  Herkimer.  It  did  not  appear  that  the 
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plaintiff  had  any  witnesses  in  Albany.  The 
court  allowed  the  plaintiff  20  days  within 
which  to  elect  whether  lie  would  lay  his  venue 
in  Oneida  or  Herkimer.  In  Ross  v.  Lown,  8 
Id.,  354,  the  court  again  recognized  the  gen- 
eral principles  of  convenience  and  saving  of 
expense,  and  said  they  would  not,  in  an  action 
sounding  in  contract,  permit  the  plaintiff  to 
retain  his  venue  by  a  stipulation ;  but  in  that 
case,  which  was  trespass  de  bonis  asportatis, 
they  allowed  him  to  retain  it  on  stipulating  to 
give  material  evidence  arising  in  the  county 
where  he  laid  his  venue,  though  his  witnesses 
were  only  half  as  numerous  as  the  defendant's, 
and  the  cause  of  action  arose  in  the  county 
where  the  defendant  wished  the  cause  tried. 
In  Duryee  v.  Orcutt,  9  Id.,  248,  the  court  rec- 
ognized the  same  principle,  and  add  :  "  There 
are  transitory  actions  in  which  the  venue  is 
altogether  optional  with  the  plaintiff.  In  this 
4OO*]  class  *we  have  placed,  generally,  all 
actions  on  Contract.  It  includes,  also,  all  ac- 
tions arising  beyond  sea  or  out  of  the  State ; 
for  libels  dispersed  in  several  counties;  for 
escapes,  or  false  returns  against  a  carrier  on  a 
specialty,  note  or  bill  of  exchange ;  and  when- 
ever the  cause  of  action  is  not  wholly  or  nec- 
essarily confined  to  a  single  county.  In  these 
cases  the  venue  will  not  be  changed  but  upon 
special  grounds,  as  where  the  witnesses  of 
both  parties  reside  in  the  county  to  which  the 
defendant  wishes  to  bring  the  venue.  If  the 
plaintiff's  witnesses  reside  in  the  county  in 
which  he  has  laid  the  venue,  unless  there  is  a 
great  and  striking  preponderance  against  him, 
the  venue  will  not  be  changed." 

This  case  places  the  action  for  a  libel  dis- 
persed in  several  counties  upon  the  same  foot- 
ing as  transitory  actions  arising  on  contract, 
and  it  is  viewed  in  the  same  light  by  the  En- 
glish practice.  (1  Tidd,  547^ ;  2  Archb.  Pr., 
176.)  We  do  not  see  special  grounds  suffi- 
ciently strong,  in  this  case,  to  require  a  change 
of  the  venue,  either  in  the  balance  of  number 
or  convenience  of  the  witnesses  or  parties. 
The  preponderance  is  rather  in  favor  of  the 
plaintiff. 

Motion  denied. 

Cited  in— 6  Cow.,  591. 


MILLS  v.  McCOY  ET  ux. 

Action  for  Malicious  Prosecution — Variance  be- 
tween Declaration  and  Proof— When  Objec- 
tion may  be  Made — Acquittal  Works  a  Dis- 
charge in  Law  and  Fact. 

A  judge  at  the  circuit  is  bound  to  notice  an  ob- 
jection for  a  substantial  and  material  variance  be- 
tween the  declaration  and  evidence,  though  not 
made  till  after  the  defendant's  counsel  has  closed 
his  summing  up  to  the  jury. 

In  a  declaration  for  a  malicious  prosecution,  set- 
ting forth  a  search-warrant,  detention,  indictment 
and  acquittal,  the  search-warrant,  detention,  &c., 
are  mere  matter  of  inducement,  and  need  not  be 
proved. 

Declaring  that  the  search-warrant  commanded  to 
bring  the  person,  whereas  it  commanded  to  bring 
both  the  person  and  goods,  is  no  material  variance, 
the  declaration  not  professing  to  set  forth  the 
search  warrant  in  hax  verba. 

Declaring  that  the  defendant  caused  the  plaintiff 
to  be  carried  before  O.  and  detained  till  she  gave 
bail,  whereas  she  was  in  fact  first  committed  for 
want  of  sureties  by  H.,  and  afterwards  brought  be- 
fore O.  and  bailed,  is  no  variance. 
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Declaring  that  the  plaintiff  was  acquitted  on  an 
indictment,  and  that  the  prosecution  was  ended 
and  determined,  and  setting  forth  a  judgment  of 
the  court  to  this  effect,  whereas  the  record  stopped 
with  a  verdict  of  not  guilty,  and  did  not  contain 
any  judgment  of  acquittal,  is  no  variance. 

On  a  verdict  of  acquittal,  if  the  defendant  be  in 
prison,  he  is  immediately  discharged.'and  if  out  on 
bail,  his  recognizance  is,  Ipso  facto,  discharged 
without  any  further  entry. 


for  slander  and  malicious  prosecution. 
Vj  On  the  trial  at  the  circuit  various  testi- 
mony was  adduced  on  both  *sides  ;  [*4O7 
and  after  the  defendants'  counsel  had  closed 
summing  up  the  testimony  to  the  jury,  and 
the  plaintiff's  counsel  had  risen  to  reply,  the 
counsel  for  the  defendants  objected  that  there 
was  a  variance  between  the  allegations  in  the 
counts  for  malicious  prosecution  and  the  docu- 
mentary proof  produced  to  support  it  fatal  to 
the  plaintiff's  right  to  sustain  the  action,  and 
moved  the  court  so  to  rule.  The  court  declined 
considering  the  objection,  on  the  ground  that 
it  was  too  late,  and  the  defendants'  counsel 
excepted. 

Mr.  G.  Griffin  (Mr.  W.  M.  Price,  same  side) 
now  moved  to  bring  on  the  argument  upon 
the  bill  of  exceptions  as  frivolous. 

Mr.  D.  Graham,  contra. 

Curia.  We  think  it  was  the  duty  of  the 
judge  to  listen  to  the  objection  if  there  was 
anything  in  it.  If  the  variance  was  substan- 
tial, and  such  as  could  not  be  amended,  the 
objection  did  not  come  too  late.  On  the  other 
hand,  if  it  was  merely  formal,  we  should  con- 
sider the  objection,  at  any  stage,  as  going  for 
nothing. 

At  another  day, 

Mr.  Graham  pointed  out  the  following  vari- 
ances : 

1.  The  declaration  set  forth  a  warrant  thus  : 
that  upon  a  certain  charge  of  petit  larceny 
(specifying  it)  made  before  one  James  Hopson, 
a  police  justice,  &c.,  "she,  the  said  Catherine 
McCoy  (one  of  the  defendants),  falsely  and 
maliciously,  and  without  any  reasonable  or 
probable  cause  whatever,  caused  and  procured 
the  said  James  Hopson,  so  being,  &c.,  to  make 
and  grant  his  certain  warrant  under  his  hand 
and  seal,  in  the  name  of  the  people  of  the 
State  of  N.  Y.  ,  for  the  apprehending  and  tak- 
ing of  the  body  of  the  said  plaintiff,  with  a 
certain  cotton  sheet,  value  of  one  dollar  and 
fifty  cents,  several  pillow  cases,  a  feather  pil- 
low, several  towels,  &c.,  and  for  bringing  her, 
the  plaintiff,  before  him,  the  said  James  Hop- 
son,  or  some  other  justice  of  the  peace  for  the 
City  and  County  of  N.  Y.  ,  at  the  police  office 
in  the  City  Hall  of  the  said  city,  to  answer  the 
said  charge,  and  to  be  dealt  with  as  the  law 
directs." 

*That  the  plaintiff  was  arrested  and  [*4O8 
detained  in  custody,  until  afterwards,  &c., 
the  defendant,  Catherine  McCoy,  falsely,  &c.. 
caused  and  procured  the  plaintiff  to  go  and 
appear,  &c.,  before  Smith  Orcutt,  a  certain 
other  special  justice,  &c.,  and  the  plaintiff 
then  and  there  to  be  detained  until  she,  with 
Homan  and  Cornell,  her  bail,  had  signed  and 
acknowledged  a  certain  recognizance,  &c.  (set- 
ting it  out),  to  appear  at  the  next  General 
Sessions,  &c. 

That  then,  falsely,  &c.,  and  without  any 
reasonable  or  probable  cause  whatever,  the 
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defendant,  Catherine  McCoy,  caused  the  plaint- 
iff to  be  indicted  of  the  larceny  charged. 

That  afterwards,  at  the  General  Sessions, 
held  at,  &c.,  before,  &c.,  the  plaintiff  was  in 
due  manner  acquitted  of  the  premises  in  the 
indictment  charged  by  a  jury  of  the  City  and 
County  of  if.  Y.,  whereupon  it  was  after- 
wards adjudged  by  the  court  that  the  plaint- 
iff should  depart  thence  without  day  ;  and  the 
plaintiff  was  and  is  duly  discharged  and  ac- 
quitted of  and  from  the  premises  in  the  said 
indictment  specified;  and  the  prosecution  is 
wholly  ended  and  determined,  to  wit :  at,  &c. 

The  search-warrant  in  evidence  was  thus  : 
"  State  of  New  York,  and  City  and  County  of 
New  York,  ss.  To  any  constable  or  marshal 
of  said  city  :  Whereas  information,  on  oath, 
hath  been  given  me,  James  Hopson,  one,  &c., 
by  Catherine  McCoy,  of  No.  275,  Greenwich 
St.,  in  the  3d  ward  of  the  said  city,  that  the 
following  articles,  to  wit:  a  cotton  sheet,  value 
of  one  dollar  and  fifty  cents,  several  pillow 
cases,  a  feather  pillow,  several  towels,  &c., 
have  lately  been  feloniously  taken,  stolen  and 
carried  away  by  Margaret  Mills,  as  is  supposed, 
in  the  city  and  ward  aforesaid  ;  and  that  the 
said  Catherine  McCoy  has  a  probable  cause  to 
suspect,  and  does  suspect  that  the  said  articles, 
or  part  thereof,  are  now  concealed  in  the  house 
of  George  Mills,  on  the  Green  Hill,  in  the  7th 
ward.  These  are,  therefore,  in  the  name,  &c., 
to  command  and  authorize  you,  with  proper 
assistance,  in  the  day  time,  to  enter  into  the 
house  of  the  said  George  Mills,  situate  as 
aforesaid,  and  there  diligently  to  search  for  the 
said  articles  ;  and  if  the  same,  or  any  part 
thereof,  shall  be  found  you  are  likewise  com- 
manded to  bring  the  same,  so  found,  together 
4O9*J  *with  the  said  Catherine,  or  the  person 
in  whose  custody  the  same  shall  be  so  found, 
before  me,  or  some  other  justice  of  the  peace 
for  the  said  city,  to  be  dealt  with  as  the 
law  directs.  Given,  &c.,  the  llth  May, 
I824,"&c. 

The  warrant  of  commitment  was  thus :  "  City 
and  County  of  New  York,  ss.  By  James  Hop- 
son,  Esquire,  one,  &c.,  to  the  constables  and 
marshals,  &c.  These  are,  in  the  name,  &c., 
to  command  you,  &c.,  to  convey  to  the  said 
prison  the  body  of  Margaret  Mills,  and  deliver 
her  to  the  keeper  thereof ;  and  you,  the  said 
keeper,  are  hereby  commanded  to  receive  into 
your  custody,  in  the  said  prison,  the  body 
of  the  said  Margaret,  who  stands  charged 
before  me,  on  the  oath  of  Catherine  McCoy, 
with  having  within  4  weeks  last  past,  at  the 
City  of  New  York,  feloniously  taken,  stolen 
and  carried  away,  one  cotton  sheet,  value  one 
dollar  and  fifty  cents,  several  pillow  cases,  one 
feather  pillow,  several  towels  and  other  arti- 
cles ;  and  that  you  safely  keep  the  said  Mar- 
garet in  your  custody,  in  the  said  prison,  until 
she  shall  be  thence  delivered  by  due  course  of 
law.  Given,  &c.,  May  llth.  1824." 

The  recognizance  before  Orcutt  was  then 
given  in  evidence. 

A  record  of  the  indictment  and  trial  was 
then  produced  in  evidence,  ending,  however, 
with  the  verdict  of  acquittal,  not  followed  by 
anv  judgment  of  the  court. 

Mr.  Graham  cited  the  following  authorities: 
1,  As  to  the  variance  between  the  search- 
warrant  a*  set  forth  in  the  declaration,  and 
COWEN  4. 


that  submitted  in  proof— 2  Campb.,  270;  8 
East,  328  ;  7  Taunt.,  399. 

2.  Between  the  commitment,  and  that  proved 
— Archb.  Plead.,  125. 

3.  Between  the  description  of  the  court,  and 
the  finding  of  the  bill  as  averred  and  proved — 
2  Campb.,  193;  Archb.  Plead.,  125;  4  T.R.,590. 

4.  Between  the  averment  of  the  plaintiff's 
acquittal,  and  determination  of  the  suit,  and 
the  record  of  acquittal. 

Curia,  per  WOODWORTH,  J.  All  that  part 
of  this  declaration,  which  relates  to  the  search- 
warrant  and  commitment  *is  mere  in-  [*41O 
ducement,  and  even  less  than  inducement.  It 
might  have  been  stricken  entirely  out  of  the  rec- 
ord, and  the  cause  of  action  would  have  beeu 
complete  upon  the  indictment,  trial  and  acquit- 
tal. There  was  then  no  need  of  proving  either 
the  search-warrant  or  mittimus.  But  if  other- 
wise, the  variance  complained  of  is  merely" 
formal  and  unsubstantial. 

The  variance  now  pointed  out  as  to  the 
search-warrant  is,  that  the  declaration  speaks  of 
it  as  commanding  to  bring  the  person  merely  ; 
whereas  the  warrant,  in  fact,  calls  not  only  for 
the  person,  but  the  goods  found,  and  com- 
mands that  both  should  be  forthcoming  before 
the  magistrate.  The  declaration  does  not  pro- 
fess to  set  forth  the  warrant  in  hoc  ttrba  ;  and 
the  bringing  of  the  goods  was,  obviously,  a 
matter  entirely  unimportant  to  the  prosecution, 
unless,  by  the  form  of  the  declaration,  it  had 
been  made  matter  of  description. 

The  alleged  variance  as  to  the  mittimus  is, 
that  the  declaration  says  the  defendant  caused 
the  plaintiff  to  be  brought  before  Orcutt,  de- 
tained and  recognized  ;  whereas,  upon  a  mit- 
timus, Hopson  committed  her,  and  she  was 
afterwards  let  out  by  Orcutt  on  bail.  This  is 
substantially  the  same  thing.  The  legal  effect 
of  the  mittimus  was  to  detain  her  till  bailed  by 
a  magistrate. 

There  is  no  variance  between  the  style  of  the 
court  in  the  declaration,  and  that  contained  in 
the  record  which  was  given  in  evidence. 

The  only  doubt  is,  whether  the  record  should 
not  have  contained  a  formal  judgment  of  ac- 
quittal, in  order  to  have  satisfied  that  part  of 
the  declaration  which  sets  forth  the  judgment, 
and  says  the  plaintiff  was  duly  discharged  and 
acquitted,  and  that  the  prosecution  was  wholly 
ended  and  determined. 

We  think  this  was  not  necessary.  The 
record  ends  with  the  finding  of  the  jury — not 
guilty.  This  works  a  discharge  in  law,  and  in 
fact  ;  for  the  moment  this  verdict  is  pro- 
nounced, the  defendant,  if  in  prison,  is  set  at 
large,  and  if  out  on  bail  the  recognizance  is 
considered  as  ipso  facto  void,  and  no  discharge 
is  ever,  in  practice,  entered.  No  entry  is  usual, 
upon  the  main  record,  beyond  the  verdict  of 
not  guilty  ;  and  *  it  is  prima  facie,  evi-  [*4 1 1 
dence  of  an  acquital  and  determination  of  the 
prosecution,  within  the  words  of  the  declaration. 

Judgment  for  the  plaintiff. 


WELLS  ET  AL.  r.  MARSHALL. 
MORRISON  ET  AI..  r.  THE  SAME. 
Fi.  Fa. — Reference  over  Attachment. 
A  fl.  fa.  delivered  to  the  sheriff  takes  preference 
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of  an  attachment  levied  before  the ifl.  fa.  but  after 
the  delivery  of  the  ft.  fa.  to  the  sheriff. 
Citation— 18  Johns.,  311. 

IN  the  first  cause,  &fi.fa.  against  the  goods 
of  the  defendant  was  delivered  to  the  Sheriff 
of  Ulster,  Apr.  18, 1825.  On  Tuesday  evening, 
Apr.  19,  the  plaintiffs  in  the  second  cause  ob- 
tained an  attachment  against  the  goods  of  the 
defendant,  from  a  justice  of  Ulster,  under 
which  early  on  Wednesday  morning,  the  20th, 
a  constable  levied  on,  and  took  into  his  cus- 
tody the  defendant's  goods,  thefi.fa.  not  yet 
being  levied;  but,  on  the  same  day,  the  sheriff 
went  to  the  defendant's  dwelling-house  and 
levied  on  all  the  goods  to  be  found. 

And  the  question  was,  which  process  should 
take  preference. 

By  agreement  of  the  parties,  the  sheriff  had 
sold  all  the  defendant's  goods;  and  they  now  re- 
quested this  court  to  direct  the  disposition  of 
the  money  in  his  hands.  Judgment  had  been 
duly  obtained  on  the  attachment  for  $30.  The 
constable  had  notice  of  thefi.fa.  and  was  for- 
bidden, by  one  of  the  plaintiff's  named  in  it, 
to  remove  the  goods. 

Mr.  G.  0.  D&oitt,  for  Wells  &c.,  insisted 
that  the  fi.fa.  took  preference,  by  the  delivery, 
though  the  attachment  was  first  levied,  and 
cited  Lambert  v.  Paulding,  18  Johns.,  311, 
which  he  said  was  decisive. 

\fr  J  Sudam,  contra,  cited  2  Eq.  Cas.  Abr., 
381  •  12  Johns.,  162,  403,  407  ;  4  East,  1,  523  ; 
and  3  Maule.  &  S.,  371. 

Ouria.  The  case  of  Lambert  v.  Paulding  is 
decisive  that  the  fi.  fa.  must  take  preference. 

Rule  accordingly. 

Cited  in— 10  Abb.  Pr.,  94  ;  5  Bos.,  536  ;  41  Am. 
Dec.,  207,  308  (1  Gilm.,  636). 


412*]         *MORAN  v.  DA  WES. 

Debauching  Female  Servant — Form  of  Action 
for — Proof  of  Relation  of  Master  and  Servant. 

In  general,  the  plaintiff  has  his  election  to  bring 
case  or  trespass,  for  debauching  his  female  servant. 

Case  is,  in  all  cases,  a  proper  remedy. 

To  establish  the  relation  of  master  and  servant  in 
this  action,  the  slighestacts  of  service  are  sufficient. 

Citations— 2  T.  R.,  168 :  2  Phil.  Ev.,  157 ;  5  Bos.  &  P., 
476:  2  Maule  &  S.,  436;  Reeve's  Dom.  Rel.,  293;  5 
Bast,  47.  n.  a ;  1  Chit.  PI.,  137, 138 ;  2  Chit.  PL,  267.  n. 
u ;  1  Bl.  Com.,  429 ;  3  Bl.  Com.,  142 :  3  Serg.  &  R.,  315; 
Selw.  N.  P.,  1083,  7i.  17;  2  T.  R.,  167-8;  Ld.  Raym.. 
1032;  1  H.  Bl.,555;  10  Johns.,  115;  8  Co.,  146;  6  Bac., 
560,561. 

CASE  for  seducing  and  debauching  Jane 
Moran,  the  daughter  and  servant  of  the 
plaintiff,  per  quod  servitium  amisit ;  tried  be- 
fore Edwards,  Circuit  Judge,  at  the  N.  Y. 
Circuit,  Jan.  12,  1825. 

On  the  trial,  Jane  Moran,  a  witness  for  the 
plaintiff,  testified  that  she  was  the  daughter 
of  the  plaintiff,  and  at  the  time  of  the  connex- 
ion between  her  and  the  defendant,  she  was 
over  the  age  of  21  years.  That  she  then  lived 
with  her  mother  in  Rector  St. ,  in  the  City  of 
N.  Y. ,  in  a  house  owned  by  her  brother  ;  that 
her  brother,  mother  and  sister,  also  resided 
there  ;  that  her  mother  was  the  mistress  of  the 
house ;  that  they  had  a  common  table ;  that 


each,  out  of  their  earnings,  supported  the  es- 
tablishment ;  she,  and  her  brother  and  sister 
furnished  money  out  of  their  earnings,  which 
made  a  common  fund  in  the  hands  of  her 
mother,  who  out  of  tffls  fund,  purchased  the 
necessary  articles  for  the  family,  the  mother 
rendering  her  services  only  ;  that  the  witness 
sometimes  made  up  garments  for  her  mother 
gratuitously,  as  a  daughter  would  ;  and  that 
she  assisted  her  mother  in  her  household  affairs. 

That  while  living  with  her  mother  in  this 
way,  the  defendant,  in  the  absence  of  the 
mother,  and  the  other  occupants  of  the  house, 
entered  her  room  in  the  day  time,  about  mid- 
day, while  she  was  lying  on  her  bed  asleep, 
and  had  carnal  knowledge  with  her,  first  by 
force  and  against  her  will,  but  she  yielded  be- 
fore the  conclusion. 

The  plaintiff  having  rested  here,  the  defend- 
ant's counsel  moved  for  a  nonsuit,  on  the 
ground  that  the  action  should  have  been  tres- 
pass, and  that  the  relation  of  mistress  and  serv- 
ant was  not  established.  The  judge  overruled 
the  motion,  and  the  defendant  excepted. 

Mr.  A.  Spencer  moved  for  a  new  trial  ;  and 
to  show  that  the  action  should  have  been  tres- 
pass, he  cited  Ditcham  v.  Bond,  *2  [*413 
Maule  &  S.,  436;  Woodward  v.  Walton,  5  Bos. 
&  P.,  476,  and  Crosby  v.  Leng,  12  East,  409. 

To  show  that  the  relation  of  mistress  and 
servant  was  not  established,  he  cited  Poslle- 
tfiwaitev.  Parkes,  3  Burr.,  1878,  and  Bennett  v. 
Alcotl,  2  T.  R.,  166. 

Mr.  C.  D.  Uolden,  contra,  to  show  that 
case  was  proper,  cited  2  Chit.  PL,  266,  268  ; 
Archb.  Civ.  PI.,  sec.  5,  p.  25  ;  1  Chit.  PL, 

137  ;  1  Bl.  Com.,  429,  and  note  by  Christian  ; 
and  Martin  v.  Payne,  9  Johns.,  387.     He  ad- 
mitted there  was  some  confusion  in  the  En- 
glish authorities,  but  thought  they  were  all 
reducible  to  the  proposition  that  the  plaint- 
iff may,  at  his  election,  bring  case  or  trespass. 

To  show  that  the  relation  of  mistress  and 
servant  was  established,  he  cited  3  Bl.  Com., 
142,  note  by  Christian  ;  Selw.  N.  P.,  967  ;  and 
2  Phil.  Ev.,  156,  157. 

Ouria.  The  relation  of  mistress  and  servant; 
between  the  plaintiff  and  her  daughter,  was 
sufficiently  made  out  at  the  trial.  The  slight- 
est acts  of  service  are  sufficient,  as  merely  milk- 
ing cows.  Bennett  v.  Alcott,  2  T.  R.,  168.  So 
it  is  said  making  tea  for,  or  attention  to  the 
plaintiff,  during  sickness.  (2  Phil.  Ev.,  157.) 
Mr.  Phillips  very  judiciously  remarks,  that 
otherwise  the  action  might  be  confined  tofam- 
ilies  in  the  lower  ranks  of  life,  where  the 
daughter  is  literally  a  servant ;  and  could 
never  be  extended  to  the  higher  order,  where 
it  is  generally  more  wanted  ;  and  where  the 
injury  is  often  of  a  more  aggravated  kind.  (Id.) 

As  to  the  form  of  the  action  ;  in  England, 
trespass  met  armis  seems  to  have  predominated. 
Woodward  v.  Walton,  5 Bos.  &  P.,  476;  Ditcham 
v.  Bond,  2  Maule  &  S.,  436  ;  Reeve's  Dom. 
Rel.  293.  Yet  the  right  to  bring  case,  laying 
the  injury  with  a  per  quod  servitium  amisit,  has 
there,  not  only  been  judiciously  recognized, 
but  very  able  writers  upon  English  law  treat 
this  as  the  most  proper  form.  Satherwaite  v. 
Duerst.  5  East,  47,  note  a  ;  1  Chit.  PI.,  137, 

138  ;  2  Id.,  267,  note  u,  and  cases  there  cited  ; 
Christian's  notes  to  1  Bl.  Com.,  429,  and  3  Id., 
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142.  Mr.  Chitty  has  given  the  precedent  of  a 
declaration  in  this  form  of  action.  (2  Chit. 
PI.  267.)  Case  is  uniformly  brought  in  Conn. 
414*]  (Reeve's *Dom.  Rel.,  293.)  And  though 
trespass  was  holden  to  lie  in  Pennsylvania,  yet 
case  was  pronounced  the  most  appropriate 
remedy.  Ream  v.  Rank,  3  Serg.  &  R.,  315. 
Perhaps,  with  certain  qualifications,  the  re- 
mark made  at  the  bar,  that  the  plaintiff  may 
elect  between  trespass  and  case,  is  correct. 
Where  the  seduction  is  accompanied  with 
actual  violence  upon  the  person  of  the  daugh- 
ter, or  an  illegal  entry,  upon  the  plaintiff's 
close,  or  into  his  house,  probably,  in  the  first 
case,  trespass  would  lie  for  the  assault  within 
the  case  of  Ditcham  v.  Bond ;  and  in  the  last 
there  is  no  doubt,  trespass  quare  clausum,  vel 
domum  fregit,  would  lie.  And  in  each  case, 
damages  for  the  seduction  and  loss  of  service 
may  be  laid  as  matter  of  aggravation.  But  it 
is  clear,  we  think,  both  upon  principle  and 
authority,  that  case  is,  without  exception,  a 
proper  remedy.  (Selw.  N.  P.,  1033,  note  17, 
cites  2  T.  R.,  167,  8,  per  Buller,  J.,  and  per 
Holt,  C h.  J.,  Ld.  Raym.,  1032.)  Neither  the 
injury  to  the  person  of  the  child,  nor  the 
property  of  the  plaintiff,  are,  in  truth,  ever 
taken  into  the  account.  They  are  little  more 
than  a  mere  fiction,  adopted  in  order  to  sustain 
the  remedy  by  trespass.  The  direct  injury 
may  be  waived  in  all  cases  ;  and  the  declara- 
tion framed  to  meet  the  consequential  injury, 
•disregarding  entirely  every  consideration,  ex- 
cept the  loss  of  service,  and  the  more  important 
one  of  seduction  and  disgrace.  A  very  usual 
case  may  be  supposed,  in  which,  if  we  are  to 
be  governed  by  the  technical  rules  relating  to 
an  action  of  trespass,  the  father  would  be 
remediless,  for  the  most  aggravated  form  of 
the  injury,  unless  he  has  an  election.  The 
seducer  is  received  at  the  dwelling  of  the 
father  on  the  footing  of  a  suitor  ;  he  thus  hav- 
ing a  license  to  enter  the  house,  of  which  he 
avails  himself  to  accomplish  the  seduction, 
with  the  consent  of  the  daughter.  It  could 
hardly  be  said  that  trespass  and  assault  would 
lie  for  such  an  act.  The  father  is  then  put  to 
his  remedy  by  trespass  quare  domum  fregit, 
laying  the  seduction,  &c.,  by  way  of  aggrava- 
tion. The  defendant  does  not  become  a  tres- 
passer ab  initio ;  for  license  was  given  by  the 
party.  A  person  who  is  guilty  of  abusing  an 
authority  in  fact,  does  not  thereby  become  a 
trespasser  ab  initio  ;  but  it  is  otherwise  where 
a  license  is  given  by  law.  (6  Bac.,  560,  561, 
4 1  ft*]  *and  the  cases  there  cited  ;  8  Rep. , 
146.)  The  defendant  may,  therefore,  justify 
the  entry.  It  is  a  rule  that  the  trespass  itself 
being  justified,  this  also  reaches  the  matter  laid 
in  aggravation  ;  Taylor  v.  Cole,  \  H.  Bl.,  555  ; 
and  thus  the  defendant  would  be  acquitted  of 
the  entire  charge  against  him.  It  cannot  be 
that  the  law  ever  intended  to  trammel  this 
remedy  by  imposing  upon  the  party  such  an 
absurd  result.  It  marks  the  limit  of  the  prose- 
cution, by  confining  it  to  one  holding  the  rela- 
tion of  master,  Nickktonv.  Stryker,  10  Johns., 
115,  from  which  it  looks  directly  to  the  con- 
sequential injury  as  the  vital  spark  of  the 
action  ;  thus  reducing  the  case  to  the  plain 
and  familiar  principle  which  marks  the  dis- 
tinction between  trespass  and  case.  On  the 
whole,  we  are  all  perfectly  clear  that  case  was 


well  brought ;  and  the  motion  for  a  new  trial 
must  be  denied. 

New  trial  refused. 

Cited  in-1  Wend.,  450;  10  Wend.,  340;  32  N.  ¥., 
235 ;  5  Lans..  456 ;  2  Barb.,  187 ;  9  Barb.,  525 ;  24  Barb., 
629  ;  44  Barb.,  594 :  7  How.  Pr.,  281 ;  4  Bos..  627. 


WRIGHT  AND  ELY  v.  HOOKER. 

Error  in  Advertisement  of  Land  for  Sale  on  Fi. 
Fa. — Action  against  Sheriff— Sale  Vacated  on 
Motion. 

Sale  of  real  estate  under  a  fi.  fa.  vacated,  &c.,  on 
motion  in  behalf  of  the  deputy-sheriff  who  sold ;  an 
action  having  been  brought  against  the  sheriff 
for  the  penalty  given  by  the  Statute,  1  R.  L.,  505, 
sec.  13,  he  having  misdescribed  the  land  in  the  ad- 
vertisement by  mistake ;  on  paying  the  costs  of  the 
motion,  and  of  the  suit  against  the  sheriff,  the  dep- 
uty having  acted  in  good  faith. 

A  DEPUTY  of  the  Sheriff  of  Oswego  had, 
by  mistake,  advertised  the  defendant's 
farm  for  sale  at  the  house  of  the  defendant, 
upon  &fi.fa.  under  a  wrong  description  ;  but 
he  sold  the  farm  and  gave  a  certificate  of  sale 
by  a  full  and  correct  description  including  the 
No.  of  the  lot.  The  sale  took  place,  not  at  the 
defendant's  actual  dwelling-house,  but  at  his 
late  dwelling-house  on  the  farm  sold,  from 
which  he  had  removed  a  few  months  before  ; 
but  to  which  the  deputy  made  affidavit  he  ex- 
pected he  would  shortly  return,  as  he  informed 
him  that  such  was  his  intention,  and  he  owned 
the  house  at  the  time  of  the  sale.  The  deputy 
also  swore  that  he  sold  without  discovering 
the  error  in  description  ;  that  he  could  not 
ascertain  the  number  of  the  lot  which  was, 
therefore,  omitted  in  the  advertisement ;  and 
the  misdescription  was  in  the  length  of  one  of 
the  boundary  lines,  being,  as  he  believed,  by 
mistake  of  the  printer,  advertised  as  78  chains 
and  50  links  long,  whereas  it  should  have  been 
28  *chains  and  50  links  ;  that  he  be-  £*416 
lieved,  from  repeated  conversations  with  the 
defendant,  that  he  fully  understood  where  the 
sale  was  to  be  ;  that  the  proceedings  were  in 
good  faith.  Hooker  had  sued  the  Sheriff  of 
Oswego,  Otis  Hart,  for  the  penalty  given  by 
the  Statute,  1  R.  L.  505,  sec.  13,  for  selling 
real  estate  without  duly  advertising  it. 

Several  affidavits  were  read  on  the  part  of 
Hooker  to  rebut  the  allegation  of  good  faith. 

It  appeared  that  the  plaintiff,  Wright,  bid 
off  the  farm  by  his  agent;  no  money  was  paid, 
but  the  amount  bid  was  indorsed  as  received 
by  the  sheriff  on  the  fi.  fa. ,  and  a  return  made 
accordingly. 

On  personal  notice  of  the  motion  served  on 
the  defendant  and  on  the  plaintiff's  attorney. 

Mr.  J.  Plait,  in  behalf  of  the  deputy,  moved 
to  vacate  the  sale,  certificate,  receipt  and  re- 
turn upon  the./?,  fa. 

Mr.  O.  C.  Bronson,  contra. 

The  Court  being  satisfied  that  the  proceed- 
ings were  in  good  faith,  granted  the  motion,  on 
payment  of  all  the  costs  of  opposing  this  mo- 
tion, and  the  costs  in  the  action  brought 
against  the  sheriff. 

Rule  accordingly. 
Cited  in-8  How.  Pr..  81. 
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BRADT  v.  KOON. 
LAWRENCE  e.  BRADT. 

Judgment  for  Costs — Attorney's  Lien. 

An  attorney  obtains  judgment  for  costs  in  favor 
of  A  against  B,  the  latter  has  no  right  to  set  off  a 
judgment  purchased  by  him  against  A  after  the 
judgment  obtained  in  A's  favor,  so  as  to  defeat  the 
ttttornoY*s  lien. 

The  court  will  protect  the  attorney's  lien  to  the 
same  extent  as  the  rights  of  an  assignee. 

IN  the  first  cause,  Bradt  had  recovered  In  this 
court  $70.     In  the  second  cause,  Lawrence 
had  recovered  $53.81  in  the  Mayor's  Court  of 
the  City  of  Albany,  which  was  assigned  to 
Koon  ;  and  now, 

Mr.  J.  Koon  moved  to  set  off  $53.81,  the  last 
judgment  against  so  much  of  the  first,  and  cited 
41  t  *\  Schermerhorn  v.SchermerJiorn,  *3  Cai., 
190  ;  Hall  v.  Odie,  2  Bos.  &  P.,  28  ;  Cooper  v. 
Bigelow,  1  Cow.,  206,  and  Chamberlin  \.  Day, 

3  Cow.,  353. 

Affidavits  were  read  in  opposition  to  the 
motion,  showing  that  the  judgment  against 
Koon  was  obtained  upon  a  stipulation  to  pay 
certain  costs  in  a  cause  brought  by  Bradt 
against  Koon,  wherein  Mr.  J.  T.  B.  Van  Vech- 
ten  was  attorney  for  Bradt ;  and  these  costs 
were  due  and  unpaid  to  Mr.  Van  Vechten  ; 
that  this  was  known  to  Koon  when  he  took  an 
assignment  of  Lawrence's  judgment.  Updn 
these  facts, 

Mr.  J.  T.  B.  Van  Vechten  submitted  that  the 
beneficial  interest  in  the  whole  judgment  was 
in  him,  and  that  Bradt  was  a  mere  trustee  for 
his  benefit ;  that  his  equity  was  like  that  of  an 
assignee,  whose  rights  Koon  perfectly  under- 
stood. That  an  attorney  has  a  lien  upon  the 
costs  nominally  due  to  his  client,  but  really  to 
the  attorney,  which  lien  the  court  will  protect 
to  the  same  extent  as  if  the  right  was  acquired 
by  assignment,  he  cited  Martin  v.  Hawks,  15 
Johns. ,  405.  And  on  the  authority  of  that  case, 

The  Court  said  the  motion  must  be  denied. 
Motion  denied. 

Cited  in— 13  Wend.,  653 ;  28  N.  Y.,  240 ;  11  Hun,  25 ; 

4  Barb.,  50;  5  How.  Pr.,  349 ;  2  Wall.,  Jr.,  479 ;  46  111., 
481;  28  Am.  Dec.,  498. 


Ex  PARTE  LAWRENCE. 

Judgment  —  Lien  on   Realty  —  Right  of  Creditor 
to  Redeem  —  Effect  of  Levy  on  Personalty. 

A  levy  on  personal  property  sufficient  to  satisfy  a 
/I.  fa.  is  an  extinguishment  of  the  judgment  on 
which  it  issued. 

The  judgment,  therefore,  ceases  to  be  a  lien  on 
real  estate,  and  the  judgment  creditor  has  no  right, 
as  such,  to  redeem  under  the  Act,  sess.  43,  ch.  184, 
sec.  3. 

Citations-2  Ld.  Raym.,  1078  ;  1  Salk.,  322  ;  4  Mass., 
403  ;  12  Johns.,  207  ;  7  Johns.,  428-9  :  3  Cow.,  35,  69. 


obtained  judgment  against  Chandler, 
-L  and  bid  off  Chandler's  land  in  Camillus, 
Onondaga  Co.,  on  &fi.fa.,  at  $30,  May  8,  1823. 
Drake  having  a  junior  judgment  for  $82.55 
against  Chandler  and  one  Hopping,  assigned  it 
to  Lawrence,  who  sued  out  &fi.fa.,  on  which 
the  sheriff  made  $43  by  a  sale  of  Chandler's 
personal  property  ;  and  then  levied  on  Hop- 
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ping's  personal  property  to  an  amount  suf- 
ficient to  satisfy  the}?,  fa.,  and  took  a  receipt 
for  it.  The  sale  of  Hopping's  property  was 
delayed  from  time  to  time,  by  Lawrence's  direc- 
tions, till,  in  Aug.,  1824,  Lawrence  claimed  of 
the  sheriff  to  redeem,  as  a  judgment  creditor 
of  Chandler,  the  land  sold,  upon  the  senior 
judgment,  to  Toll  ;  but  the  sheriff  denied  his 
right  to  redeem,  and  would  not  receive  the 
money,  or  give  a  conveyance  ;  and  in  Sept.  last, 
*he  sold  Hopping's  personal  property,  [*418- 
aud  collected  the  residue  of  Lawrence's^,  fa. 
pursuant  to  his  directions. 

A  mandamus  was  now  moved  for,  to  the 
Sheriff  of  Onondaga,  commanding  him  to  con- 
vey to  Lawrence. 

Mr.  O.  Lawrence,  for  the  motion. 

Mr.  B.  D.  Noxon,  contra. 

Curia.  Clearly  this  motion  must  be  denied. 
The  levy  on  the  personal  property  of  Hopping, 
to  an  amount  sufficient  to  satisfy  Lawrence's 
execution  operated  per  se,  as  an  extinguishment 
of  his  judgment.  This  has  been  often  held. 
Clerk  v.  Withers,  2  Ld.  Raym.,  1072  ;  S.  C..  1 
Salk.,  822  ;  Ladd  v.  Blunt,  4  Mass.,  403  ;  Hoyt 
v.  Hudson,  12  Johns.,  207  ;  Reed  v.  Pruyn,  1 
Id. ,  428-9.  Lawrence's  judgment  ceased  to  be 
a  lien  from  the  time  of  the  levy,  and  of  course- 
he  could  not  redeem.  Matter  of  Hurd,  3  Cow. , 
35  ;  Matter  of  Marsh,  Id.,  69. 

Motion  denied. 

Cited  in— 7  Cow.,  21 ;  2  Wend.,  298 ;  6  Wend.,  563  : 
7  Wend.,  221;  14  Wend.,  262;  16  Wend.,  351,  445;  23 
Wend..  499 ;  2  Den.,  355 ;  Hoffm.,  149 ;  7  Barb.,  73  ;  22 
Barb.,  524 ;  3  How.  Pr.,  263 ;  8  Abb.  Pr.,  237 :  1  Leg. 
Obs.,  60;  3  Wall.,  699;  42  Ind.,  310;  40  Am.  Dec.,  73 
(7  How.,  Miss.,  386) ;  49  Am.  Dec.,  59  (11  S.  &  M.,  249).. 


JACKSON  v.  PEER. 

Practice — Plea    Puis  Darrein    Continuance — 
Amendment. 

A  nlea  puts  darrein  continuance  may,  in  general,- 
be  pleaded  without  being  verified  by  affidavit. 

And  the  defendant  may  enter  a  rule  of  course  to 
amend  such  a  plea,  as  in  other  cases. 

So  he  may  enter  a  rule  of  course  to  reply  or  that 
the  plaintiff  be  non  prossed. 

Under  a  rule  of  course  to  amend  his  plea,  the  de- 
fendant may  alter  it  so  as  to  modify,  or  vary  en- 
tirely, the  ground  of  defense  taken  by  the  original 
plea. 

Citation— 9  Johns.,  250. 

rPRESPASS  for  mesne  profits,  in  the  name  of 
J-  the  nominal  plaintiff,  on  a  recovery  in 
ejectment  in  this  court,  ex  dem.  Freeman.  The 
cause  being  at  issue,  upon  a  plea  of  the  gen- 
eral issue,  and  noticed  for  trial  at  the  Chautau- 
qua  Circuit  in  Aug.,  1824,  the  defendant  there 
interposed  a  plea  puis  darrein  continuance,  duly 
verified  by  oath,  that  the  writ  of  possession  in 
the  ejectment  suit  had  been  vacated  by  a  rule 
of  this  court,  and  the  possession  of  the  prem- 
ises in  question  yielded  up  and  restored  to  the 
defendant.  To  this  plea  the  plaintiff  demurred 
instanter,  and  served  a  copy  of  the  demurrer  on 
the  defendant's  attorney  :  and  moved  the  court 
for  a  *trial  of  the  issue  in  fact,  which  [*419 
had  been  joined  in  the  cause  ;  but  the  judge 
declined  trying  it.  No  rule  to  join  in  demur- 
rer was  ever  entered.  Afterwards  the  defend- 
ant's attorney  entered  a  rule  of  course  to  amend 
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the  plea  puts  darrein  continuance;  and  Oct.  30, 

1824,  served  a  copy  of  the  amended  plea  on  the 
plaintiff's  attorney.     This  plea,  in  addition  to 
the  vacatur  and  restitution  pleaded  in  the  first, 
averred  that  Sept.  16,  1824,  Freeman,  the  les- 
sor, had  caused  the  judgment  in  the  ejectment 
to  be  vacated,  set  aside  and  altogether  held  for 
nothing.     Nov.  19,  1824,  the  attorney  for  the 
plaintiff  returned  this  copy  to  the  defendant's 
attorney,  objecting  that  it  was  irregular,  and 
that  the  plaintiff's  attorney  was  not  bound  to 
receive  it.     This  was  soon  afterwards  returned 
to  the  plaintiff's  attorney  by  mail.     The  de- 
fendant's attorney  having  entered  a  rule  to 
reply  to  the  amended  plea,  gave  notice  of  this 
to  the  plaintiff's  attorney,  and  proceeded  to 
judgment  of  nolpros.,  for  want  of  a  replication, 
in  the  same  manner  as  in  the  ordinary  course 
of  a  cause,  upon   the  usual  plea.    He  then 
caused  the  defendant's  costs  to  be  regularly 
demanded  of  Freeman,   the  lessor,  Apr.  14, 

1825,  delivering  him  at  the  same  time  a  copy 
of  a  ca.  sa.  for  the  costs,  with  a  copy  of  the 
taxed  bill,  and  showing  him  the  original  ca.  sa. 
and  taxed  bill.     And  now, 

Messrs.  P.  DeWitt  and  J.  Houghton,  for  the 
defendant,  moved  for  an  attachment  against 
the  lessor  of  the  plaintiff  for  non-payment  of 
costs. 

Messrs.  R.  Sedgvnck  and  A.  Dixon,  contra, 
moved  to  set  aside  the  nolpros.,  for  irregular- 
ity, insisting  that  a  plea  puts  darrein  continu- 
ance cannot  be  amended  of  course  in  any 
respect ;  and  that  at  any  rate,  it  cannot  be 
amended  so  as  to  make  it  an  entire  new  plea, 
setting  forth  additional  matter,  which  would, 
in  itself,  constitute  a  defense.  They  cited  18 
Johns.,  310;  Bull.  N.  P.,  309;  2  Dunl.  Pr., 
628-9  ;  1  Chit.  PL,  638  ;  2  Tidd,  778  ;  Yelv., 
181  ;  Freem.,  252  ;  Gilb.  C.  P.,  105  ;  1  Str., 
493  ;  1  Ld.  Raym.,  266,  and€ol.  Gas.,  87. 

They  also  insisted  that  the  plea,  not  being 
verified  by  affidavit,  was  a  nullity.  (Tidd,  777.) 
4  2O*]  * Messrs.  Dewitt  and  J.  Houghton,  to 
show  that  the  plea  need  not  be  verified  by  affi- 
davit; cited  Bancker  v.  Asht  and  Lawrence  v. 
Ash,  9  Johns. ,  250,  and  they  insisted  that  this 
plea,  as  well  as  any  other  in  the  ordinary  course 
of  the  cause,  might  be  followed  by  a  rule  of 
course  to  reply. 

Curia.  Both  these  motions  depend  upon 
the  regularity  of  the  plea,  and  the  proceedings 
under  it.  The  amended  plea  puts  darrein  con- 
tinuance was  not  void  for  want  of  being  veri- 
fied by  affidavit.  (9  Johns.,  250.) 

The  4th  rule  of  April  Term,  1796,  is  general, 
that  the  rule  to  plead  or  answer  shall,  in  all 
cases,  be  a  rule  of  20  days  after  notice  of  its 
entry,  except  in  certain  specified  cases  not,  in- 
cluding pleas  puts  darrein  continuance;  and  we 
see  no  objection  in  policy  or  convenience, 
against  its  being  extended  to  these  pleas.  The 
8th  rule  of  that  term  is  also  general  that  the 
defendant  may  amend  a  special  plea  which  is 
demurred  to;  and  we  think  that,  in  spirit  as 
well  as  terras,  it  embraces  a  plea  puis  darrein 
continuance.  This  is  not  the  case  of  adding  a 
new  plea,  but  a  mere  alteration  of  an  old  one. 
Under  a  rule  of  course  to  amend,  the  defend- 
ant has  a  right  to  alter  his  plea  in  substance, 
so  as  to  modify,  or  vary  entirely  the  original 
ground  of  defense. 
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The  plaintiff's  motion  must  be  denied,  and 
the  defendant's  granted,  but  without  costs  on 
either  side. 

Rule  accordingly. 

Cited  in— 7  Wend.,  282;  3  How.  Pr.,  300;  1  Co.  R,  65. 


Ex  PAKTE  BOARD. 

Practice — Sale  of  Lands  on  Fi.  Fa. — Redemp- 
tion. 

One  who  comes  to  redeem  from  a  judgment  cred- 
itor under  Act,  seas.  43,  ch.  184,  sec.  3,  may  pay  the 
money  either  to  the  sheriff  or  the  creditor. 

The  sheriff  may  receive  current  bank  bills  even 
against  the  express  directions  of  the  creditor. 

So  he  may  allow  an  assignee  to  redeem,  de  bene 
esse,  without  demanding1  present  evidence  of  the  as- 
signment. 

M  DENTON  recovered  against  A.  Stickney 
.  $360,  in  the  Orange  C.  P. ;  and  the  judg- 
ment was  docketed,  Apr.  23,  1822,  and  Dec. 
1,  1823,  assigned  *to  D.  Denton,  H.  [*421 
Seely  &  D.  Roe.  P.  Board  then  recovered 
against  the  same  Stickney  $316  68  in  the  same 
court;  and  the  judgment  was  docketed  Sept., 
1823;  and  in  Feb.  following  assigned  to  C. 
Board.  J.  Steward  then  recovered  against 
Stickney  $50.74,  before  a  justice  of  Orange 
Go. ;  and  the  transcript  was  filed  in  the  clerk's 
office  of  Orange  Oct.  17,  1823;  and  Jan.  15, 
1824,  he  assigned  to  D.  Roe. 

Jan.  7,  1824,  certain  lands  of  Stickney  were 
sold  by  the  Sheriff  of  Orange,  on  three  writs 
offi.fa.  issued  on  judgments  docketed  before 
either  of  the  above,  and  bid  off  by  D.  Roe  at 
$350,  who  received  a  certificate  of  sale,  upon 
which  he  was  entitled  to  a  deed,  unless  the 
lands  should  be  redeemed,  Apr.  7,  1825.  At  11 
o'clock  P.  M.  of  this  day,  J.  B.  Booth  pre- 
sented himself  to  the  sheriff  to  redeem  in  be- 
half of  C.  Board,  assignee  of  P.  Board's  judg- 
ment; and  produced  the  requisite  evidence  of 
his  (C.  Board's)  right  to  redeem,  and  tendered 
the  requisite  amount  in  specie,  which  the 
sheriff  received.  D.  Roe  then  immediately 
came  to  the  sheriff  and  demanded  of  Mr. 
Booth  an  account  of  the  sum  due  upon  C. 
Board's  judgment.  Mr.  Booth  answered  $180, 
whereupon  Roe  handed  the  sheriff  $200.  stat- 
ing to  Mr.  Booth  that  he  redeemed  upon  the 
judgment  in  favor  of  M.  Denton,  and  that  in 
favor  of  Steward,  for  the  benefit  of  himself,  H. 
Seeley  and  D.  Denton,  the  assignees. 

Mr.  Booth  insisted  that  the  sheriff  should 
require  from  Roe  the  exhibition  of  an  assign- 
ment of  the  judgments  upon  which  he  re- 
deemed, objected  to  his  receiving  bank  notes, 
and  insisted  that  he  should  take  nothing  but 
specie.  The  sheriff  refused  to  comply;  but  in- 
formed Mr.  Booth  that  if  he  wished  to  redeem 
over  against  Roe,  he  would  accept  current 
money;  and  Roe  told  Booth  that  if  he  wi>hed 
to  redeem  further,  he  would  immediately  give 
him  the  amount  due  upon  his  (Roe's)  judg- 
ments. But  Booth  did  not  require  the  amount, 
nor  express  a  wish  to  redeem  further;  and  de- 
clined receiving  from  the  sheriff  the  money 
which  he  had  paid  with  the  money  paid  by 
Roe;  and  C.  Board,  also,  afterwards,  declined 
receiving  this  money,  though  offered  to  him 
by  the  sheriff.  On  these  facts, 
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422*]       *Mr.  H.  Q.   Wi»ner  moved  for  a 
mandamu*,  commanding  the  Sheriff  of  Orange 
to  convey  to  C.  Board. 
He  insisted: 

1.  That  according  to  the  true  construction 
of  the  Statute,  the  money  should  have  been 
paid  to  the  judgment  creditor,  not  the  sheriff. 

2.  That  if  otherwise,   the  sheriff  was   the 
mere  agent  of  the  creditor,  and  had  no  right 
to  receive  bank  bills  contrary  to  the  instruc- 
tions of  his  principal. 

8.    The  evidence   of  the  assignment   was 
wanting. 
Mr.  0.  Hoffman,  contra. 

Curia.  It  is  clear  from  the  Statute  (nor  has 
it  ever  been  doubted  in  the  great  number  of 
Cioon  which  have  been  before  us  involving  the 
question)  that  the  sheriff  may  receive  the 
money.  The  Statute  leaves  it  optional  with 
the  one  who  comes  to  redeem,  to  pay  the 
money  to  either  the  sheriff  or  the  judgment 
creditor. 

The  sheriff  is  not  merely  a  naked  agent,  sub- 
ject to  the  absolute  control  of  the  creditor  as 
to  his  conduct.  He  had  a  discretion,  as  he 
would  have  on  a  sale  upon  execution,  though 
in  both  cases  he  is  quasi  agent;  and  he  was 
right  in  receiving  the  current  bank  bills  of  the 
country.(a) 

He  was  also  right  in  trusting  (though  this 
was  also  in  his  discretion)  as  to  the  fact  that 
the  one  who  came  to  redeem  was  a  regular  as- 
signee, and  as  such  entitled  to  redeem.  He 
may  receive  the  money,  de  bene  esse,  and  satisfy 
himself  afterwards  or  the  truth.  It  now  ap- 
pears that  there  is  a  subsisting  judgment  which 
has  been  regularly  assigned.  This  is  enough. 
The  motion  must  be  denied. 

Motion  denied. 

Cited  In— 7  Cow.,  582;  20  Wend., 559;  26  Cal.,  663;  82 
Ind.,  302. 

(a)  Vide  M'Donald  v.  Neilson,  2  Cow.,  139. 
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*SPRINGSTED 


JAYNE,  Impleaded  with  JAYNE. 

Death  of  Plaintiff,  after  Verdict,  before   Judg- 
ment— Practice. 

The  court  will  not  order  proceedings  to  stay  till 
administration  granted,  where  the  plaintiff  dies  in- 
termediate the  verdict  and  judgment,  though  the 
defendant  have  made  a  case  for  a  new  trial. 

In  such  case,  the  cause  proceeds  the  same  as 
if  the  plaintiff  had  lived.  His  death  works  no 
change  in  its  course. 

If  judgment  is  rendered  for  him,  it  relates  to  the 
term  next  after  the  trial. 

rPHIS  cause  was  tried  at  the  Orange  Circuit 
J-  in  the  summer  of  1823,  and  a  verdict  given 
for  the  plaintiff.  The  defendant  made  a  case 
for  the  purpose  of  moving  for  a  new  trial, 
which  was  noticed  for  argument  at  this  term, 
by  the  attorney  for  the  plaintiff.  In  the  last 
autumn  the  plaintiff  died  intestate,  and  no  ad- 
ministration of  his  estate  having  yet  been 
granted, 

Mr.  H.  G.  Wisner,  for  the  defendant,  moved 
for  a  rule  that  all  futher  proceedings  on  the 
436 


part  of  the  plaintiff  be  stayed  till  an  adminis- 
trator should  be  appointed. 

Mr.  T.  J.  Oakley,  contra,  said  that  this 
would  be  of  no  use  to  the  defendant,  nor  did 
the  death  of  the  plaintiff  vary  the  situation  of 
the  parties.  Should  judgment  be  for  the  plaint- 
iff, it  would  relate  to  and  be  entered  up  as  of 
the  term  next  after  the  verdict  was  rendered. 
In  the  eye  of  the  law  the  plaintiff's  death 
worked  no  change  whatever  in  the  cause. 
Every  thing,  even  the  attorney,  remained  the 
same;  and  all  should  be  treated  as  if  Spring- 
sted  was  still  alive,  until  the  question  as  to  the 
new  trial  should  be  granted. 

And  of  this  opinion  was  the  Court;  and  they 
denied  the  motion. 

Motion  denied. 

Cited  in— 4  Barb.,  524;  9  How.  Pr.,  244:  20  How. 
Pr.,  375;  2  Abb.  Pr..  206;  3  Sand.,  662;  Co.  B.  N.  8.,  90. 


*SHOOK  [*424 

®. 
FULTON  ET  AL.,  Executors  of  PHILIPS. 

Pleading — Practice. 

Where  the  defendant  pleads  two  distinct  pleas, 
neither  of  which  is,  in  itself,  a  defense,  though  both 
together  would  be ;  and  the  plaintiff  replies  sepa- 
rately, and  goes  to  trial,  and  the  pleas  are  found  for 
the  defendant,  judgment  shall  be  for  him ;  for  the 
cause  is  with  him  on  the  whole  record ;  and  the 
court  will  consider  the  two  pleas  substantially  one ; 
though,  in  form,  two ;  and  to  avail  himself  of  the 
defect,  the  plaintiff  should  demur. 

A  SSUMPSIT.  The  defendants  pleaded  a 
J.X  judgment  recovered  and  outstanding  in 
favor  of  Dubois  and  others,  for  $274. 24,  with 
out  concluding  et  hoc  paratus  eat  verificare  per 
recordum ;  and  then  proceeded  thus:  "And 
for  further  plea  in  this  behalf,  by  leave  of  the 
court  first  had  and  obtained,  according  to  the 
term  of  the  statute  in  such  case  made  and  pro- 
vided, the  said  defendants  further  say  "  (going 
on  and  pleading  a  debt  to,  and  retainer  there- 
for, by  Fulton,  one  of  the  executors  to  $122  ; 
and  then  proceeded  thus) :  "  And  the  said  de- 
fendants, executors  as  aforesaid,  further  say 
they  have  duly  and  fully  administered  all  and 
singular  the  goods  and  chattels  which  were  of 
the  said  Philips,  deceased,  at  the  time  of  his 
death,  which  ever  came  to  their  hands  to  be 
administered,  except  goods  and  chattels  to  the 
value  of  $332,  &c. ,  which  were  not  sufficient 
to  satisfy  the  several  debts  aforesaid  due,  and 
owing  on  the  said  judgment,  and  also  due  to 
the  said  Fulton,  &c. ;  and  this,  they,  the  said 
defendants,  are  ready  to  verify,  &c. ;  praying 
judgment. 

The  plaintiff  put  in  two  distinct,  full  repli- 
cations, viz.:  1.  Nul  liel  record,  as  to  the 
judgment ;  and  2.  Assets  beyond  what  were 
admitted,  sufficient  to  satisfy  the  plaintiff's 
claim. 

A  motion  was  made  at  the  last  term  to  bring 
on  the  trial  by  record  upon  the  first  replica- 
tion ;  but  some  difficulty  being  started  as  to 
the  effect  of  the  defendants'  pleading,  the 
court  refused  to  give  judgment  until  the  issue 
of  fact  should  be  disposed  of  ;  and  they  di- 
rected that  the  matter  should  be  then  moved 
again. 
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It  was  now  admitted  by  both  parties  that  the 
debt  due  to  the  plaintiff  was  $145.01,  and  that 
the  assets  in  the  defendant's  hands  were  no 
more  than  $163  over  and  above  what  would 
pay  the  debt  due  to  Fulton,  the  executor,  the 
sum  which  he  claimed  by  his  plea  to  retain. 
425*]  *Mr.  O.  A.  Shufeldt  (Mr.  P.  Ruggles 
same  side)  insisted  that,  upon  the  form  of  the 
pleadings,  the  plaintiff  was  entitled  to  judg- 
ment. 

Messrs.  J.  W.  Wheeler  and  E.  Williams,  con- 
tra. 

Curia.  No  doubt,  taking  the  judgment  and 
the  retainer  to  be  pleaded  separately, they  would 
be  bad.  Neither  would  be  a  full  answer  to  the 
plaintiff's  declaration.  The  plaintiff  has  treat- 
ed them  as  distinct  by  putting  in  two  separate 
and  distinct  replications  ;  but  this  does  not 
make  them  so.  The  verdict  of  the  jury,  on 
the  state  of  facts  before  us,  would  be,  that  the 
testator  promised  as  averred  in  the  declaration; 
but  that  the  defendant,  Fulton's  plea  of  re- 
tainer is  true.  Then  comes  the  record  verify- 
ing the  plea  of  a  Judgment  recovered,  so  that 
all  the  issues  are  in  favor  of  the  defendants. 
On  the  whole  record,  the  cause  is  with  them. 
In  form,  the  pleas  are  separate  ;  but  we  cannot 
avoid  seeing  that,  in  substance,  they  are  one. 
We  will  not  suffer  the  plaintiff  to  entrap  the 
defendants  by  taking  issue  in  this  way,  going 
down  to  trial,  and  then  coming  in,  on  the 
ground  of  this  form,  to  work  a  substantial  in- 
jury to  the  defendants.  If  he  considered  the 
pleas  bad  in  form,  he  should  have  demurred, 
when  the  defendants  might  have  amended. 
Upon  this  state  of  the  case,  we  should  give 
judgment  for  the  defendants.  But  as  the 
plaintiff  may  have  mistaken  his  course,  he  may 
withdraw  his  replications,  and  enter  judgment 
for  assets  in  f  uturo,  on  paying  all  the  costs  ac- 
crued subsequent  to  the  filing  of  the  replica- 
tions, and  the  costs  of  this  motion.  If  he  do 
not  elect  to  do  this  within  30  days,  the  defend- 
ants may  then  take  judgment. 

Rule  accordingly. 
Cited  in-15Wend.,  467, 


426*]  *PELL  AND  WIFE  v.  GRIGG. 

Variance  Between  Declarations  and  ac  etiam — 
Discharge  of  Bail. 

If  the  declaration  be  for  a  cause  of  action  differ- 
ent from  the  <ic  etiam.  the  special  bail  may  move 
for  an  exoneretur,  which  will  be  ordered  with  costs. 

rPHE  ac  etiam  in  the  alias  capia*  adresponden- 
-L  limn,  on  which  the  defendant  was  arrest- 
ed, was  thus  :  "  For  speaking,  uttering  and 
publishing  certain  slanderous,  scandalous  and 
actionable  words  against  the  said  Joseph  and 
Sarah,  to  their  damage,  &c."  The  defendant 
having  been  holden  to  bail  below  upon  a 
judge's  order,  put  in  bail  above.  The  declara- 
tion was  for  maliciously  suing  out  an  attach- 
ment under  the  Absconding  Debtor  Act, 
against  Mrs.  Pell,  upon  false  representations, 
and  affidavits  wrongfully  procured  ;  and  upon 
the  false  affidavit  of  the  defendant,  &c. 

Mr.  H.  A.  Fay  moved  that  an  exoneretur  be 
entered  on  the  original  bailpiece,  for  the  vari- 
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ance  between  the  ac  etiam  and  the  declaration; 
and  cited  Tidd  Pr.,  242  ;  2  H.  Bl.,  278  ;  2  Bos. 
&  P.,  358. 

Mr.  H.  A.  Western,  contra,  believed  that  the 
bail  were  discharged  by  the  variance  ;  but  in- 
sisted that  the  motion  was  unnecessary,  and 
should,  therefore,  be  denied.  The  variance 
exonerated  the  bail  by  its  own  operation,  and 
would  be  a  defense  in  an  action  on  the  recog- 
nizance. At  any  rate  costs  should  not  be  al- 
lowed against  the  plaintiff 

Mr.  Fay,  in  reply,  said  the  bail  were  entitled 
to  a  discharge  of  record.  Without  this  for- 
mality they  would  be  liable  to  a  suit.  The  de- 
lay to  apply  for  this  would,  by-and-by,  be  in- 
sisted on  as  a  waiver  of  the  objection. 

The  Court,  without  assigning  their  reasons, 
granted  the  motion,  with  costs. 

Rule  accordingly. 

Cited  in— 9  Wend.,  479 ;  35  Barb.,  210;  13  Abb.  Pr., 
100. 


*  JACKSON,  ex  dem.  Ho  WELL  ET  AL.,  [*427 

v. 
JOHN  AND  MARY  DELANCEY. 

Competency  of  Witness —  Widow  of  Grantor  with 
Warranty —  When  Competent  to  Support  Title 
of  Grantee — Conveyance  by  Bargain  and  Sale 
— Consideration  for — Bargain  and  Sale  to 
Vest  in  f  uturo,  void — Covenant  to  Stand  Seised. 

The  widow  of  a  grantor  of  land  with  warranty,  he 
having1  died  insolvent,  is  an  admissible  witness  in 
support  of  the  title  of  the  grantee,  on  being  released 
by  him,  and  without  her  releasing  her  interest  in  her 
husband's  personal  estate. 

The  grantor  in  a  quitclaim  deed  is  a  competent 
witness  in  support  of  the  grantee's  title. 

A  pecuniary  consideration  is  essential  to  give  ef- 
fect to  a  conveyance  of  lands,  as  a  bargain  and  sale. 
A  conveyance  expressed  to  be  in  consideration  of 
the  future  performance  of  certain  conditions, 
though  one  of  them  be  to  pay  money,  is  not  valid 
as  a  bargain  and  sale. 

A  bargain  and  sale  of  a  freehold  to  vest  in  f  uturo, 
is  void ;  though  otherwise,  it  seems,  of  a  covenant  to 
stand  seised. 

When  a  deed  states  a  consideration,  and  does  not 
say,  for  other  considerations,  none  other  than  the 
one  expressed  can  be  shown. 

A  deed  cannot  operate  as  a  covenant  to  stand 
seised,  unless  the  consideration  of  blood  or  marriage 
be  expressed  on  its  face. 

Citations— 1  Cow.,  632 ;  7  Johns.,  342 ;  16  Johns.,  47; 
7  Mass..  384. 

"EJECTMENT  for  a  lot  of  ground  in  the 
-U  Bowery,  City  of  N.  Y.,  tried  before  Ed- 
wards, Circuit  Judge,  at  the  N.  Y.  Circuit, 
July  1,  1823. 

John  Deitz,  being  seised  in  fee  of  the  prem- 
ises in  question,  died,  leaving  the  lessors  of  the 
plaintiff  his  heirs  at  law.  During  his  lifetime, 
Deitz  executed  and  delivered  to  Abraham 
Buice,  his  son-in-law,  a  deed  of  the  premises 
in  question,  which,  so  far  as  is  material  here, 


NOTE.— Real  irropcrty  —  Deeds 
and  sale. 


Consideration 


A  'deed,  to  operate  an  a  bargain  and  sale,  must  haw 
a  pecuniary  consideration.  Jackson  v.  Florence.  16 
Johns..  47;  Jackson  v.  Sabring,  Itt  Johns.,  515:  Jack- 
son v.  Cadwell,  1  Cow.,  622 ;  Jackson  v.  Pike,  9  Cow., 
69;  Corwin  v.  Corwin,  6  N.  Y.,  342;  Schott  v.  Hur- 
ton,  13  Barb.,  173;  Cheney  v.  Watkins,  1  Harr&  J., 
527  ;  Okison  v.  Patterson,  1  W.  &  8.,  395. 

The  consideration  mutt  he  more  than  nominal.  I)u- 
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was  thus  :  "To  all  to  whom  these  presents 
shall  come,  or  may  concern.  Know  ye,  that 
I,  John  Deitz,  of,  &c.,  in  consideration  of  the 
performances  hereinafter  mentioned,  have 
given,  granted,  alienated,  enfeoffed  and  con- 
firmed ;  and  by  these  presents,  do  give,  grant, 
aliene,  enf  eoff  and  confirm  unto  my  son-in-law, 
Abraham  Buice,  all  my  estate,  real  and  per- 
sonal ;  and  the  reversion,  &c.,  to  have,  &c.,  to 
the  said  Buice,  his  heirs,  &c. ;  provided  al- 
ways, and  upon  this  special  trust  and  confi- 
dence, nevertheless,  and  upon  this  express  con- 
dition, that  he,  the  said  Abraham  Buice,  his 
heirs,  executors,  administrators  and  assigns, 
shall  and  do  permit  and  suffer  me  to  be  and 
remain  in  possession,  and  to  use  and  enjoy  all 
and  every  my  said  estate,  both  real  and  per- 
sonal, during  my  natural  life,  without  paying 
or  yielding  anything  therefor,  or  in  respect 
thereof,  and  not  otherwise ;  and  further,  that 
from  and  after  my  decease,  the  said  Abraham 
Buice,  his  heirs,  &c.,  shall  well  and  truly  pay 
unto  Frederick  Howell,  £100,  and  also  deliver 
unto  the  said  Frederick  Howell  two  feather 
beds  and  all  my  wearing  apparel  ;  and  further, 
that  during  my  natural  life,  the  said  Abraham 
Buice,  his  heirs,  &c.,  shall  and  will  find  and 
provide  me  with  good  meat  and  drink,  wash- 
ing and  lodging  ;  and  the  said  Abraham  Buice 
is  to  occupy  and, be  in  possession  of  my  house, 
situate  at  the  corner  of  Eagle  St. ,  for  which 
he  is  to  allow  me  £60  a  year  during  my  nat- 
428*]  ural  *life  ;  and  further,  I  am  to  assist 
the  said  Abraham  Buice  in  repairing  the 
buildings  ;  and  further,  I  do  hereby  promise 
that  I  will  pay  and  discharge  all  debts  and  in- 
cumbrances  on  my  said  estate,  except  £345, 
which  is  to  be  paid  out  of  my  estate,  for  which 
I  am  to  allow  the  said  Abraham  Buice  interest 
after  my  debts  are  paid  ;  and  that  from  and 
after  my  decease,  he,  the  said  Abraham  Buice, 
his  heirs,  &c.,  shall  or  lawfully  may  have,  hold 
and  enjoy  the  premises  hereby  given  and 
granted,  and  every  part,  &c.,  and  dispose 
thereof,  and  convert  the  same  to  his  and  their 
own  proper  use  and  behoof,  &c." 

Abraham  Buice  and  his  wife,  by  deed  of 
indenture,  dated  July  11,  1803,  conveyed  the 
premises  in  question  to  Peter  Crawbuck,  with 
covenants  of  seisin  and  quiet  enjoyment,  a 
covenant  against  incumbrances,  and  for  fur- 
ther assurance,  Crawbuck  conveyed  to  one  of 
the  defendants. 

In  the  course  of  the  trial,  Margaret  Buice, 
the  widow  of  Abraham  Buice,  who  had  died 
since  the  execution  of  the  deed  to  Crawbuck, 
was  offered  as  a  witness  by  the  defendant,  but 
objected  to  on  the  ground  of  interest.  The 
defendant  thereupon  executed  to  her  a  gen- 
eral release,  and  especially  a  release  of  all 
claims  by  reason  of  her  being  a  grantor  in  the 
deed  from  her  husband.  The  objection  was 


persisted  in,  on  the  ground  that  her  interest 
consisted  in  a  claim  to  a  residuary  share  in  her 
husband's  personal  estate.  The  defendant  then 
proved  that  her  husband  died  insolvent,  and 
she  was  sworn. 

Peter  Crawbuck  was  also  offered  as  a  wit- 
ness on  the  part  of  the  defendant.  He  was 
objected  to,  as  being  the  immediate  grantor  of 
Mary  Delancey,  one  of  the  defendants  :  but  it 
did  not  appear  that  the  deed,  by  which  he  con- 
veyed, contained  any  covenants,  and  he  was 
sworn. 

The  defendant  examined  Margaret  Buice, 
Peter  Crawbuck,  and  other  witnesses,  to  show 
that  Buice  had  fulfilled  the  conditions  in  the 
deed  from  Deitz ;  that  Buice  intermarried 
with  the  grantor's  daughter,  and  that  the 
conveyance  was  judicious,  under  the  circum- 
stances of  the  case,  &c. 

Verdict  for  the  plaintiff,  subject  to  the  opin- 
ion of  the  court  on  a  case,  with  leave  to  turn 
it  into  a  special  verdict. 

*On  the  argument  at  the  bar,  [*429 

Messrs.  A.  Burr  and  L.  Mitchell,  for  the 
plaintiff,  argued  five  different  points  which 
they  made  upon  the  case,  among  which  were 
these  two : 

1.  That  the  evidence  of  Mrs.   Buice  and 
Crawbuck  should  have  been  rejected. 

2.  That  the  deed  from  Deitz  to  Buice  was 
void,  both  as  a  common  law  conveyance,  and 
under  the  Statute  of  Uses  ;  because,  first,  there 
is  no  consideration,  either  of  blood  or  money  ; 
second,  because  it  pretends  to  convey  an  estate 
of  freehold  to  commence  in  future  ;  third,  be- 
cause the  subject  of  the  conveyance  was  not 
sufficiently  located  or  described. 

To  show  that  the  deed  from  Deitz  could  not 
be  valid  as  a  covenant  to  stand  seised,  there 
being  no  consideration  of  blood  expressed,  or 
existing  in  fact,  they  cited  Jackson  v.  Florence, 
16  Johns. ,  47,  and  the  cases  there  cited  ;  Jack- 
son v.  Cadwell,  1  Cow.,  622  ;  Vin.  Abr.,  Uses, 
Z,  a,  pi.  8;  Cruise  Dig.,  Deed,  ch.  12,  sec. 
20  ;  Jackson  v.  Sebring,  16  Johns.,  515  ;  Wallis 
v.  Wattis,  4  Mass.,  135. 

That  no  other  consideration  could  be  shown 
than  what  is  expressed,  Maigley  v.  Ilauer,  7 
Johns.,  341  ;  Schermerhorn  v.  Vanderheyden,  1 
Johns.,  139  ;  Howes  v.  Barker,  3  Id.,  506. 

That  an  estate  of  freehold  cannot  be  con- 
veyed to  commence  infuturo,  Barwick's  case, 
5  Rep  ,  95,  3  res.;  Roe  v.  Tranmer,  2  Wils., 
75  ;  Pray  v.  Pierce,  7  Mass. ,  384. 

That  the  deed  cannot  take  effect  as  a  bar- 
gain and  sale,  for  want  of  a  pecuniary  consid- 
eration, Jackson  v.  Sebring,  16  Johns.,  515; 
Jackson  v.  Alexander,  3  Johns. ,  488  ;  Jackson 
v.  Cadwell,  6  Cow.,  622;  there  being  no  livery 
of  seisin.  (Shep.  Touch.,  209,  220  ;  Litt.,  sec. 
59.) 

As  to  the  effect  of  the  condition  in  the  deed, 


voll  v.  Wilson,  9  Barb.,  487 ;  Hayes  v.  Kershow,  1 
Sandf.  Ch.,258. 

"But  the  better  doctrine  seems  to  be,  that  any  val- 
uable consideration,  a  qiiid  pro  quo,  acknowledged 
or  proved,  will  be  sufficient  to  sustain  a  bargain  and 
sale."  3  Washb.  Real  Prop.,  370,  citing  Jackson  v. 
Leek,  19  Wend.,  339 ;  Jackson  v.  Pike,  9  Cow.,  69 ; 
Jackson  v.  Alexander,  3  Johns.,  484, 492 :  Jackson  v. 
Schoonmaker,  2  Johns.,  230;  Shep.  Touch.,  223; 
Deen  v.  Hanks,  5  Ired.,  30. 

Though  a  pecuniary  consideration  is  necessary  to 
support  a  deed  of  bargain  and  sale,  it  need  not  be 
money  alone.  Jackson  v.  Pike,  9  Cow.,  69. 
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Onthe  question  of  the  creation  of  estates  infuturo, 
see,  Jackson  v.  Sebring,  16  Johns.,  528,  Jackson  v. 
McKenney,  3  Wend.,  233 ;  Rogers  v.  Eagle  Fire  Ins. 
Co.,  9  Wend.,  611 ;  Jackson  v.  Staats,  11  Johns.,  337, 
351 ;  Mardan  v.  Chase,  32  Me.,  329 ;  Hawes  v.  Steb- 
bins,  49Cal.,  369:  Brewer  v.  Hardy,  22  Pick.,  376; 
Barrett  v.  French,  1  Conn.,  354 ;  Welsh  v.  Foster,  12 
Mass.,  93 ;  Green  v.  Thomas,  11  Me.,  321 ;  Corwin  v. 
Corwin,  9  Barb.,  219  ;  Jackson  v.  Cadwell,  1  Cow., 
622 ;  3  Washb.  Real  Prop.,  372. 

On  the  consideration  clause  of  deeds,  see  gener- 
ally, Bower  v.  Bell,  20  Johns.,  338,  note. 
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they  cited  Butter  v.  Lady  Bray,  Dy.,  189, 190  ; 
Shep.  Touch.,  219,  220. 

Messrs.  R.  Bogardus  and  J.  0.  Hoffman, 
'Contra,  insisted  that  the  testimony  of  Mrs. 
Buice  and  drawback  was  admissible  (M'Don- 
43O*]  aid  *v.  Neilson,  2  Cow.,  139);  and  that 
the  deed  in  question  was  valid  and  effectual 
under  the  circumstances  and  facts  in  the  case  ; 
.and  a  bar  to  the  lessors  of  the  plaintiff,  who 
claim  as  heirs  at  law  of  the  grantor.  They  in- 
sisted that  this  was  a  conditional  estate  in  fee, 
vesting  presently,  and  defeasible  by  condition 
subsequent.  (2*B1.  Com.,  154  ;  Co.  Litt.,  201.) 
They  never  had  contended  that  this  was  a 
covenant  to  stand  seised ;  because  it  wanted 
the  consideration  of  blood  upon  the  face  of 
the  deed  ;  but  it  was  a  bargain  and  sale,  sup- 
ported by  a  pecuniary  consideration.  It  is  not 
necessary  for  the  deed  to  say  that  money  is 
paid.  That  it  is  to  be  paid  is  enough.  (Dy. , 
336  b,  337  a.)  Suppose  the  grant  to  be  of  a 
freehold  to  commence  in  futu.ro;  the  convey  - 
-ance  is  good  under  the  Statute  of  Uses,  and 
this  has  been  so  held,  ever  since  the  decision 
in  Jackson  v.  Dunsbagh,  1  Johns.  Cas.,  91.  At 
page  96  this  very  case  is  put  by  Lewis,  Ch.  J. , 
who  delivered  the  opinion  or  the  court.  He 
says,  "here  is  a  conveyance  to  the  bargainee, 
to  take  effect  at  the  decease  of  the  bargainer, 
which  creates  a  resulting  use  to  the  latter, 
•during  life,  with  a  vested  use  in  remainder  to 
the  bargainee  in  fee,  both  uses  being  served  in 
succession  out  of  the  seisin  of  the  bargainer. 
An  authority  to  this  effect  will  be  found  in 
Saunders  on  Uses  and  Trusts,  133,  where  it  is 
said  that  if  a  man  bargains  and  sells  his  lands 
.after  seven  years,  the  grant  is  good,  and  until 
it  takes  place  the  use  results."  (Bac.  on  Uses, 
-63.) 

The  description  is  sufficiently  certain.  On 
the  whole,  it  refers  to  the  lot  as  being  in  the 
possession  of  Buice. 

Ouria,  per  SAVAGE,  Ch.  J.  In  my  opinion, 
the  judge  properly  admitted  the  testimony  of 
Mrs.  Buice.  Her  interest,  if  any,  was  ex- 
tremely remote  and  contingent.  Crawbuck 
was  properly  admitted,  if  his  conveyance  was 
merely  a  quitclaim  ;  though  otherwise,  if  he 
had  warranted  the  title.  How  the  fact  was, 
the  case  does  not  inform  us  ;  and  it  lay  with 
the  plaintiff  to  show  the  warranty,  if  it  existed. 

But  the  important  question  is  upon  the  val- 
idity of  the  deed  from  Deitz  to  Buice.  It  can- 
not operate  as  a  bargain  and  sale  for  want  of  i 
pecuniary  consideration  (1  Cow.,  622);  and  if  j 
431*]  *it  cannot  operate  as  a  covenant  to1 
stand  seised,  it  is  void,  because  it  purports  to 
•convey  a  freehold  in  futuro.  (7  Mass.,  384.) 
It  certainly  cannot  operate  as  a  covenant  to 
stand  seised,  for  want  of  the  considerations  of 
blood  or  marriage.  It  is  settled,  that  where 
there  is  a  consideration  stated  in  a  deed,  and 
it  is  not  said  "  for  other  considerations,"  you 
•cannot  enter  into  proof  of  any  other  ;  for  that 
would  be  contrary  to  the  deed.  (7  Johns.,  342.) 
The  consideration  stated  in  this  deed  is  as  fol- 
lows :  "  in  consideration  of  the  performances 
hereinafter  mentioned."  Those  performances 
were  expressed  by  way  of  condition  to  this 
effect:  1.  That  the  grantor  should  occupy 
and  enjoy  for  life.  2.  That  after  his  death, 
Buice  should  pay  Frederick  Howell  £100, 
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&c.  3.  That  Buice  should  find  and  provide 
for  the  grantor,  meat,  drink,  &c.  4.  That 
Buice  should  occupy  one  house  and  pay  £60. 
In  consideration  of  performing  these  things, 
after  the  death  of  the  grantor,  Buice  was  to 
have  an  estate  of  inheritance. 

The  case  then  comes  within  the  principle  of 
Jackson  v.  Florence,  16  Johns. ,  47,  unless  the 
stipulation,  or  rather  condition,  that  £100  be 
paid  to  Howell,  distinguishes  it.  In  that  case, 
the  lessor  was  a  blind  and  infirm  old  man,  and 
the  consideration  was  his  support  for  life. 
Here  Deitz  was  an  old  man,  extremely  intem- 
perate, and  the  only  pecuniary  consideration 
is  a  condition  to  be  performed  after  the  grant- 
or's death,  until  which  event  the  estate  is  not 
to  vest.  There  was  no  covenant  whatever,  on 
the  part  of  Buice,  to  perform  the  conditions  ; 
and  his  going  into  possession  of  one  house  and 
lot  cannot  raise  an  implied  agreement  to  per- 
form them.  He  was  to  pay  rent  for  the  use 
of  the  house.  It  was,  then,  perfectly  optional 
with  him  to  perform  the  conditions  or  not. 

It  was  contended  on  the  argument  that  the 
conveyance  was  of  a  present  estate  absolutely, 
to  be  defeated  by  the  non-performance  of  con- 
ditions subsequent.  It  is  certain,  however, 
that  no  estate  passed  till  the  death  of  the 
grantor.  The  support  of  the  grantor  must 
have  been  his  inducement  for  making  the  deed. 
The  grantee  was  under  no  obligation  to  afford 
such  support,  nor  was  he  obligated  to  make  the 
payment.  *The  deed,  then,  when  ex  [*432 
ecuted,  was  inoperative  and  void. 

The  premises  in  question  are  not  designated 
by  the  deed,  except  under  the  general  descrip- 
tion of  all  my  estate.  Such  a  description  has 
been  adjudged  insufficient  in  a  sheriff's  deed, 
but  the  same  considerations  do  not  apply  as 
between  individuals.  On  the  whole,  however, 
I  am  of  opinion  that,  all  other  objections  aside, 
the  deed  in  question  is  inoperative  as  a  bar- 
gain and  sale,  for  two  reasons :  1.  Because 
there  is  no  pecuniary  consideration  ;  and  2. 
Because  it  purports  to  convey  an  estate  in  fee 
simple ;  to  commence  in  futuro,  without  any 
other  less  estate  to  support  it. 

Judgment  for  tlie  plaintiff . 

Cited  in— 9  Cow.  72;  9  Wend.,  614;  12  Wend.,  63; 
22  Wend.,  143  ;  6  Paige.  531 ;  36  N.  Y.,  436 ;  2  Trans., 
App.,  310 ;  7  Barb.,  177 ;  9  Barb..  221 ;  47  Ind.,  104  ;  102 
Mass.,  536 ;  17  Ohio  St.,  660 ;  3  Am.  Rep.,  497  (182 
Mass.,  533). 


FARLEY  «.  CLEVELAND. 

Statute  of  Frauds — Promise   to   Pay  Debt  of 
Another — New  Consideration. 

Where  a  promise  to  pay  the  debt  of  a  third  per- 
son, arises  out  of  some  new  consideration  of  benefit 
to  the  promisor,  or  harm  to  the  promisee,  moving  to 


NOTE.— Statute  of  Fraud*— Promise  to  paw  the  dtl>t 
of  another  on  a  new  and  original  consideration. 

At  common  law,  prior  to  the  enactment  of  the 
Statute  of  Frauds,  a  promise  to  pay  the  debt  of  an- 
other, whether  oral  or  written,  was  binding  only 
when  supported  by  a  legal  consideration.  The  stat- 
utc  did  not  assume  to  alter  the  character  of  the 
promise,  by  dispensing  with  the  consideration.  Its 
purpose  was  simply  to  require  the  evidence  of  such 
promise  to  be  In  writing.  On  principle,  every 
promise  to  pay  the  debt  of  another,  whether  pri- 
or, collateral  or  subsequent,  must  be  supported 
by  a  legal  consideration,  and  is  within  the 
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the  promisor,  either  from  the  promisee  or  the  orig- 
inal debtor,  such  promise  is  not  within  the  Statute 
of  Frauds,  1  R.  L.,  78,  sec.  11,  though  the  original 
debt  still  subsist,  and  remains  entirely  unaffected  by 
the  new  agreement. 

Thus  where  M.  owed  F.  and  C.  in  consideration 
that  M.  delivered  to  him  hay  to  the  value  of  the 
debt,  promised  by  parol  to  pay  F ;  held,  that  this 
was  not  within  the  Statute. 

The  English  and  American  cases  establishing,  il- 
lustrating and  explaining  this  rule,  collated  and  ex- 
amined, per  Savage,  Ch.  J. 

Citations— 8  Johns.,  29,  376 ;  Rob.  Frauds,  232 ;  2 
Ld.  Raym..  1065 ;  Cowp..  227 ;  2  T.  R.,  80 ;  1  H.  Bl., 
120 ;  2  Wils.,  94 :  12  Johns.,  291 :  4  Johns.,  222 ;  1 
Wils.,  305 :  3  Burr.,  1886  ;  2  Str.,  873 ;  7  Johns.,  463 ;  3 
Johns.,  210;  10  Johns.,  412  ;  15  Johns.,  425 ;  18  Johns., 
12. 

ON  ERROR  from  the  Washington  C.  P. 
Farley  sued  Cleveland  in  the  court  below, 
declaring  specially,  that  one  Moon,  Nov.  22, 
1815,  gave  the  plaintiff  a  promissory  note  for 
$100,  with  interest,  payable  June  1  thereafter  ; 
that  Jan.  1,  1817,  Cleveland,  in  consideration 
of  15  tons  of  hay  (value  $250)  sold  and  deliv- 
ered by  Moon  to  him,  at  the  instance,  promised 
to  pay  the  note  of  Moon  to  Farley. 

On  his  trial,  the  plaintiff  offered  to  prove  the 
note,  and  that  in  the  spring  of  1817  Moon  ab- 
sconded, just  before  which  the  defendant 
promised  to  pay  Moon's  note  to  the  plaintiff,  in 
consideration  of  15  tons  of  hay,  worth  $10  per 
ton,  to  be  delivered  by  Moon  to  him  ;  that  the 
hay  was  thereupon  delivered  to  the  defendant, 
and  in  consideration  thereof,  he  promised  the 
plaintiff,  by  parol,  to  pay  the  note  ;  that  the 
next  day  Moon  absconded. 

The  C.  P.  nonsuited  the  plaintiff,  on  the 
ground  that  the  promise  being  to  pay  the  debt 
433*]  of  another,  and  not  in  writing,  *was 
void  within  the  Statute  of  Frauds  ;  and  that 
was  the  only  question  made  on  the  argument 
here. 

Mr.  D.  Russell,  for  the  plaintiff  in  error,  said 
the  delivery  of  the  property  constituted  a  new 
and  distinct  consideration,  and  thus  took  the 
case  out  of  the  Statute  ;  and  he  relied  on 
Schermerhorn  v.  Vanderheyden,  1  Johns.,  139, 
and  the  cases  there  cited,  that  a  promise  to  one 


for  the  benefit  of  another,  will  maintain  a  suit 
in  the  name  of  the  one  for  whose  benefit  it  is 
made.  He  said  in  Leonard  v.  Vredenburgh,  8 
Johns.,  29,  the  cases  were  considered  and  clas- 
sified by  Kent,  Ch.  J.,  and  his  third  class  of 
cases,  which  he  says  is  not  within  the  Statute, 
embraces  the  present  one.  It  is,  "  when  a 
promise  to  pay  the  debt  of  another,  arises  out 
of  some  new  and  original  consideration  of 
benefit  or  harm  moving  between  the  newly 
contracting  parties."  (Id.,  39.)  The  arrange- 
ment operated  as  an  extinguishment  of  Moon's 
debt ;  and  the  note  was  retained  merely  as  ev- 
idence of  the  consideration  of  the  defendant's 
promise  ;  and  to  show  the  extent  of  the  plaint- 
iff's claim.  He  also  cited  Skelton  v.  Brewster, 
Id.,  376;  Myers  v.  Morse,  15  Johns.,  425; 
Chaplin  v.  Rogers,  1  East,  192 ;  Hinde  v. 
Whitehouxe,  7  Id.,  558  ;  Elmore  v.  Stone,  1 
Taunt.,  457  ;  Rob,  on  Frauds,  232,  and  Stadt 
v.  Lill,  9  East,  348. 

Mr.  J.  Wittard,  contra,  said  the  rule  is,  that 
wherever  the  liability  of  the  original  debtor  is 
not  destroyed  by  the  promise  of  the  third  per- 
son, the  promise  is  collateral  and  within  the 
Statute  ;  Simpson  v.  Patten,  4  Johns.,  422  ; 
Jackson  v.  Rayner,  12  Id. ,  291 ;  Leonard  v. 
Vredenburgh,  8  Id.,  29  ;  Fish  v.  Hutchinson,  2 
Wils.,  94  ;  and  he  also  cited  1  H.  Bl.,  120  ;  2 
Ld.  Raym.,  1085  ;  2  T.  R.,  80. 

He  said  Farley's  remedy  against  Moon  con- 
tinues unimpaired.  In  all  the  cases  cited  on  the 
other  side,  the  liability  of  the  original  debtor 
was  discharged ;  and  that  discharge  consti- 
tuted the  whole  or  a  part  of  the  consideration 
of  the  promise.  In  such  case  the  promise  is 
original.  There  is  nothing  left  to  which  it  can 
be  collateral.  (3  Burr.,  1886  ;  7  Johns.,  463  ;  8 
Id.,  376.) 

*There  is,  if  the  promise  be  in  truth  [*434: 
an  original  one,  a  variance  from  the  declara- 
tion, which  sets  it  forth  as  collateral. 

Mr.  Russell,  in  reply,  said  there  was  no  sub- 
stantial variance  ;  but  if  otherwise,  the  objec- 
tion could  not  be  listened  to  here,  because 
omitted  in  the  court  below. 


statute.  The  time  of  making  the  promise  is 
not  a  proper  test  to  determine  whether  it  is  within 
the  statute.  Whether  the  promise  is  to  pay  the  debt 
of  another,  is  the  only  test  within  its  language  and 
intent.  Unfortunately  this  plain  construction  has 
not  always  been  followed.  The  questions  of  time 
and  consideration,  added  as  tests,  have  introduced 
confusion  and  conflict  of  authority.  Mallory  v. 
Gillett,  21  N.  Y.,  412  ;  Wait  Act.  &  Def .,  Vol.  7,  pp. 
13-21. 

"In  all  these  cases,  founded  upon  a  new  and 
orifftnal  consideration  of  benefit  to  the  defendant,  or 
harm  to  the  plaintiff,  moving  to  the  party  making  the 
promise,  either  from  the  plaintiff  or  the  original 
debtor,  the  subsisting  liability  of  the  original  debtor, 
is  no  objection  to  the  recovery."  Above  case  of 
Farley  v.  Cleveland.  See,  also,  Leonard  v.  Vre- 
denberg,  8  Johns.,  29,  note;  Skelton  v.  Brewster,  8 
Johns.,  376:  Gooldv.  Phillips,  10  Johns.,  412;  Olm- 
stead  v.  Greenley,  18  Johns.,  12 ;  Gardiner  v.  Hop- 
kins, 5  Wend.,  23 :  Elwood  v.  Monk,  5  Wend.,  235 ; 
Meech  v.  Smith,  7  Wend.,  315 ;  Lawrence  v.  Fox,  20 
N.  Y.,  268;  Johnson  v.  Gilbert,  4  Hill,  178;  Mallery 
v.  Gillett,  21  N.  Y.,  412;  Cardell  v.  McNeil,  21  N.  Y., 
336 ;  Baker  v.  Bradley,  42  N.  Y.,  316 ;  Mason  v.  Hall, 
30  Ala..  599 :  Todd  v.  Tobey,  29  Me.,  219 ;  Dyer  v. 
Gibson,  16  Wis.,  557  ;  Cross  v.  Richardson,  30  Vt., 
641. 

An  agreement  upon  a  new  consideration  moving 
from  the  creditor,  or  any  other  than  the  debtor,  is 
within  the  statute.  Simpson  v.  Patten,  4  Johns., 
42  2 ;  Jackson  v.  Rayner,  12  Johns.,  291 ;  Smith  v. 
I  res,  15  Wend.,  182 ;  Packer  v.  Wilson,  15  Wend., 
343;  Watson  v.  Randall.  20  Wend.,  201;  Stern  v. 
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Drinker,  2  E.  D.  Smith,  401 ;  State  Bank  v.  Mettler. 
2  Bosw..  392 ;  Nelson  v.  Boynton,  44  Mass.  (3  Met.) 
;««>. 

Forbearance  was  the  new  consideration  in  several 
of  the  above  cases. 

"  The  new  or  original  consideration  may  move  to 
the  promisor  as  well  from  the  debtor  as  the  creditor, 
the  fundamental  requisite  beinar  that  such  consid- 
eration must  not  be  one  wholly  existing  or  moving 
between  the  debtor  and  the  creditor."  Mallory  v. 
Gillett,  21  N.  Y.,  427. 

Where  a  third  person  assumes  the  indebtedness  of 
another  on  a  new  consideration  (e.  g.,  the  discharge 
of  the  original  debtor),  the  agreement  is  not  within 
tbe  statute.  Jennings  v.  Webster,  7  Cow.,  256 ;  Ba- 
ker v.  Bradley,  42  N.  Y.,  316 ;  Wood  v.  Corcoran,  83 
Mass.,  (1  Allen)  406:  Stone  v.  Symmes,  35  Mass.  (18 
Pick.),  467 :  Britton  v.  Angier,  48  N.  H.,  420 ;  Yale  v. 
Edgerton,  14  Minn.,  194 ;  Kutzmeyer  v.  Ennis,  27  N. 
J.  L.,  371 :  Warren  v.  Smith,  24  Tex.,  484;  Brown  v. 
Brown,  47  Mo.,  130;  4  Am.  Rep.,  320;  Goodman  v. 
Chase,  1  B.  &  Aid.,  297 ;  Butcher  v.  Stewart,  11  Mees. 
&  W.,  857. 

Where  the  promisor  agrees  to  pay  the  debt  of  an- 
other, his  motive  being  that  such  payment  u-ill  also 
pay  his  own  debt,  the  agreement  is  not  within  the 
statute.  Goetzv.  Foos,  14  Minn.,  265;  Cotterell  v. 
Stevens,  10  Wis..  422 :  Besshears  v.  Rowe,  46  Mo., 
501 ;  Tibbetts  v.  Flanders,  18  N.  H.,  284. 

On  the  sale  of  a  note,  a  guaranty  of  payment, 
made  by  the  owner,  is  not  within  the  statute.  Car- 
dell  v.  McNeil,  21  N.  Y.,  336:  Danber  v.  Blackney, 
38  Barb.,  432;  Mobile  &c.  Ry.  Co.  v.  James.  57  Ga., 
198 ;  Wyman  v.  Goodrich,  26  Wis.,  21. 
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Curia,  per  SAVAGE,  Ch.  J.  That  part  of  the 
Statute  which  relates  to  this  case,  is  as  follows  : 
"No  action  shall  be  brought  whereby  to 
charge  the  defendant  upon  any  special  promise 
to  answer  for  the  debt,  default  or  miscarriages 
of  another  person,  unless  the  agreement  upon 
which  such  actions  shall  be  brought,  or  some 
memorandum  or  note  thereof,  shall  be  in  writ- 
ing," &c.  Our  Statute  is  a  transcript  of  the  29 
Charles  II.  The  English  decisions,  therefore, 
upon  that  Statute,  are  entitled  to  consideration. 
We  have  been  referred  to  several,  before  no- 
ticing which,  the  three  classes  of  cases  mention- 
ed by  Kent,  Ch.  J.,'\i\  Leonardv.  Vredenburgh, 
8  Johns.,  29.  should  be  attended  to.  These  are: 
1.  Where  the  promise  of  the  defendant  is  col- 
lateral to  the  principal  promise,  but  made  at 
the  same  time.  2.  Where  the  collateral  prom- 
ise was  subsequent  to  the  original  indebted- 
ness, and  was  made  upon  no  other  considera- 
tion but  the  liability  of  the  original  debtor.  3. 
Where  the  promise  arises  out  of  some  new 
consideration  of  benefit  or  harm,  moving  be- 
tween the  newly  contracting  parties,  or,  as  ex- 
pressed by  Mr.  Roberts  (Rob.  on  Frauds,  232) : 
"If  it  spring  out  of  any  new  transaction,  or 
move  to  the  party  promising  upon  some  fresh 
and  substantive  ground  of  a  personal  concern 
to  himself."  The  first  class  needs  no  other  con- 
sideration than  the  original  debt  to  which  it  is 
collateral  ;  the  second  does  ;  and  the  third  is 
not  within  the  Statute  at  all.  In  the  first  two 
cases  the  consideration  must  be  in  writing,  as 
well  as  the  promise  ;  in  the  third,  all  may  rest 
in  parol,  as  in  ordinary  cases. 

Buckmyr  v.  Darnatt,  2  Ld.  Raym.,  1085, 
belongs  to  the  first  class.  The  defendant  had 
promised  the  plaintiff  to  return  his  horse,  if  he 
would  let  him  to  one  English,  to  ride  to  Read- 
ing. This  was  held  to  be  collateral,  because 
English  was  liable  on  the  original  bailment ; 
435*]  and  hence  it  must  be  *in  writing.  So, 
also,  in  Jones  v.  Cooper,  Cowp.,  227,  the  prom- 
ise was  to  pay  the  plaintiff,  if  the  debtor  did 
not,  which  was  clearly  within  the  Statute*.  In 
Matson  v.  W/uiram,  2  T.  R.,  80,  the  defendant 
applied  to  the  plaintiff  to  sell  goods  to  one 
Coulthard,  and  said,  "I  will  see  you  paid." 
This  was  held  to  be  void,  being  merely  by  pa- 
rol. In  Anderson  v.  Hayman,  1  H.  Bl.,  120,  the 
defendant  said,  "  use  my  son  well,  charge  him 
as  low  as  possible,  and  I  will  be  bound  for  the 
payment  of  the  money,  as  far  as  £800  or 
£1,000."  The  goods  were  charged  to  the  son. 
The  promise  was  held  to  be  collateral  and 
void,  being  by  parol. 

In  this  court,  the  case  of  Leonard  v.  Vreden- 
burgh, as  decided,  belongs  to  the  third  class. 
The  defendant  promised  m  writing  to  guaranty 
a  note  of  one  M.  Johnson  for  $500,  on  which 
the  guaranty  was  written. 

The  case  of  Fish  v.  Hutchinson,  2  Wils. ,  94, 
belongs  to  the  second  class.  The  plaintiff  had 
sued  one  Vickars,  and  the  defendant  in  consid- 
eration that  the  plaintiff  would  stay  his  action, 
promised  to  pay  him  the  money  owing  to  him 
by  Vickars.  The  court  decided  this  promise  to 
be  within  the  Statute,  as  the  original  debt  was 
still  subsisting.  So,  also,  in  the  case  of  Jackson 
v.  Kay  tier,  12  Johns.,  291,  in  this  court,  the 
defendant  in  the  court  below,  promised  the 
plaintiff  below  (who  had  sued  the  defendant's 
son),  that  he,  the  defendant,  would  pay  the 
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debt,  as  he  had  taken  his  son's  property,  and 
meant  to  pay  his  honest  debts.  The  court  de- 
cided that  a  promise  in  writing  was  necessary  ; 
and  emphasized  the  fact,  that  the  original  debt 
of  the  son  was  still  subsisting.  This  case  was 
decided  on  the  authority  of  Simpson  v.  Pat- 
ten, 4  Johns.,  222,  which  will  be  hereafter  no- 
ticed. 

The  third  class  mentioned  by  Kent,  Ch.  J.f 
as  not  within  the  Statute,  has  been  illustrated 
by  the  following  cases  :  In  Read  v.  Nash,  1 
Wils.,  305,  one  Tuack,  the  plaintiff's  testator, 
had  sued  one  Johnson  for  an  assault  and  bat- 
tery, and  the  cause  being  at  issue,  the  defend- 
ant promised  that  if  Tuack  would  withdraw 
the  record,  he  would  pay  him  £50  and  the  costs. 
This  was  held  an  original  promise,  and  that 
here  was  no  debt,  default  or  miscarriage.  In 
Williams  v.  Leper,  3  Burr.,  1886,  the  plaintiff 
was  proceeding  to  distrain  *the  goods  [*436 
of  one  Taylor,  his  tenant,  for  three  quarter's 
rent,  being  £45,  when  the  defendant,  who  was 
agent  for  Taylor's  creditors,  to  sell  the  goods 
under  an  assignment  of  them,  promiseil  the 
plaintiff  to  pay  the  rent  in  arrear  if  he  would 
desist  from  distraining.  It  was  contended  that 
this  promise  should  have  been  in  writing,  and 
that  Taylor  still  remained  liable  till  actual  sat 
isf action.  Ld.  Mansfield  said  the  landlord  had 
a  legal  pledge — he  had  a  lien  upon  the  goods, 
and  that  the  statute  did  not  apply.  The  case 
of  Simpson  v.  Patten,  4  Johns.,  222,  came  here 
on  certiorari.  Patten  had  sued  Simpson  in  the 
court  below  on  a  promise  that  if  he,  Patten, 
would  forbear  to  sue,  one  J.  S.  Simpson  would 
pay  the  amount  of  J.  S.'s  note,  as  soon  as  he 
could  sell  an  acre  of  land  of  J.  S.,  which  he, 
Simpson,  was  authorized  to  sell.  Simpson  had 
sold  the  land,  and  a  recovery  was  had  on  the 
parol  promise.  This  court  reversed  the  judg- 
ment, saying  that  a  promise  to  pay  the  debt  of 
a  third  person  must  be  in  writing,  notwith- 
standing it  is  made  on  sufficient  consideration. 
They  said  nothingabout  this  promise  being  an 
original  undertaking.  In  support  of  their 
opinion,  they  cite  some  of  the  above  cases,  and 
King  v.  Wilson,  2  Str.,  873,  where  Raymond, 
Ch.  J.,  held  that  a  parol  promise  to  pay  the 
debt  of  another,  in  consideration  of  forbear- 
ance, was  void  by  the  the  Statute  of  Frauds 
and  Perjuries.  In  the  cases  of  Simpson  v.  Pat- 
ten and  Jackson  v.  Rayner,  there  was  a  good 
consideration,  that  of  indefinite  forbearance, 
and  in  both  cases  funds  of  the  original  debtor 
were  placed  in  the  hands  of  the  defendants  by 
which  they  had  the  means  of  performing  their 
promises  ;  but  the  original  debt  was  still  sub- 
sisting. The  case  of  Slingerland  v.  Moite,  7 
Johns.,  463,  was  very  much  like  the  case  of 
Williams  v.  Leper.  The  plaintiff  had  distrained 
the  goods  of  his  tenant,  and  the  defendants 
promised  in  writing  to  deliver  them  six  days 
after  demand  or  pay  $450.  It  was  contended 
that  the  writing  should  have  contained  a  con- 
sideration, according  to  Sears  v.  Brink.  3 
Johns.,  210,  considering  the  case  as  within  Ch. 
J.  Kent's  second  class  ;  but  the  undertaking 
|  was  held  to  be  original.  The  plaintiff  had  a 
i  lien  which  he  relinquished  ;  and  as  this  took 
I  the  case  out  of  the  statute  no  writing  was  nec- 
essary. *Skelton  v.  lire-inter, &  Johns.,  [*437 
376,  came  here  on  certiorari.  Brewster  had 
levied  on  the  property  of  one  W.  S.  by  virtue 
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of  an  execution.  W.  S.  delivered  all  his  goods 
to  Skelton,  who,  in  consideration  of  this,  and 
that  the  plaintiff  would  discharge  W.  S.  from 
the  execution,  promised  to  pay  $25.  In  this 
case  the  court  said,  "  the  promise  of  the  de- 
fendant below  to  pay  the  judgment  against  a 
third  person  was  founded  on  a  new  and  dis- 
tinct consideration,  which  was  the  delivery  of 
the  goods  of  such  person,  and  the  plaintiff's 
discharge  of  the  judgment ;"  and  they  held  it 
an  original  promise.  This  case  differs  from 
Simpson  v.  Patten,  and  Jackson  v.  Rayner,  in 
no  essential  particular,  except  that,  in  those 
•cases,  the  original  debtor  remained  liable.  In 
this  case  he  was  discharged.  In  those  cases 
the  promises  were  held  to  be  within  the  Stat- 
ute— in  this,  not.  It  wo.uld  seem,  therefore, 
that  the  liability  of  the  original  debtor  was  a 
•controlling  fact.  But  in  Gold  v.  Philips,  10 
Johns.,  412,  the  liability  of  the  original  debtor 
was  overlooked  or  not  deemed  important.  In 
that  case  the  plaintiffs  had  a  demand  against 
one  Aaron  Wood.  Wood  sold  his  farm  to  the 
defendants,  and  they  agreed  to  pay  Wood  a 
•certain  sum.  The  rest  of  the  consideration  was 
composed  of  Wood's  debts,  which  the  defend- 
ants agreed  to  pay,  and  among  them  was  the 
demand  of  the  plaintiffs.  The  defendant  wrote 
to  the  plaintiffs  as  follows  :  "Gentlemen,  an 
arrangement  has  been  made  between  us  and 
Aaron  Wood  by  which  we  are  to  be  account- 
able to  you  for  the  balance  due  from  him  to  you, 
on  account."  The  court  say,  "  the  promise  of 
the  defendants  was  not  within  the  Statute  of 
Frauds.  It  had  no  immediate  connection  with 
the  original  contract^  but  was  founded  on  a  new 
and  distinct  consideration.  The  distinction 
noticed  in  Leonard  v.  Vrederiburgh  applies  to 
this  case,  and  takes  it  out  of  the  statute. 
The  defendants  made  the  promise  in  consider- 
ation of  a  sale  of  lands  made  to  them  by  Wood; 
and  they  assumed  to  pay  the  debt  of  the  plaint- 
iffs, as  being  by  arrangement  with  Wood,  part 
payment  of  the  purchase  money.  Here  was  a 
valid  assumption  of  the  debt  of  Aaron  Wood." 
In  this  case  the  original  debtor  was  not  dis- 
438*]  charged,  and  the  property  *purchased 
of  Wood  had  passed  to  another  person  who 
had  made  a  similar  promise.  In  the  case  of 
Myers  v.  Morse,  15  Johns.,  425,  the  plaintiffs 
were  liable  as  indorsers  of  one  H.  M.  They 
also  held  a  note  drawn  by  H.  M.  and  indorsed 
by  the  defendant  on  which  he  was  liable.  It 
was  agreed  by  the  plaintiffs  that  they  would 
not  hold  the  defendant  liable  on  the  note  held 
by  them  ;  in  consideration  whereof,  he  prom- 
ised to  indemnify  the  plaintiffs  against  one 
third  of  any  loss  which  they  might  sustain  as  in- 
dorsers of  H.  M.  This  was  held  to  be  an  original 
promise,  founded  upon  the  new  consideration 
moving  between  the  newly  contracting  parties. 
The  case  of  Olmsted  v.  Greenly,  18  Johns.,  12, 
was  this  :  the  plaintiff  was  liable  as  indorser  for 
B.  &  H.  for  $1,000.  B.  owed  the  plaintiff  $150, 
and  it  was  agreed  between  the  plaintiff,  defend- 
ant and  B.,  that  B.  should  place  in  the  defend- 
ant's hands,  in  cash,  $600,  and  in  goods,  $1,500; 
and  that  the  defendant  should  pay  the  note  in- 
dorsed by  the  plaintiff,  and  indemnify  him 
against  all  damages  and  costs  by  reason  of  that 
indorsement  :  and  should  also  pay  the  plaintiff 
the  debt  due  him  from  B.  The  plaintiff  averred 
that  B.  had  the  money  and  goods,  and  that 
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the  plaintiff  caused  them  to  be  put  in  the 
defendant's  hands  for  the  purposes  mentioned. 
The  court  said,  this  is  not  a  case  within  the 
Statute  of  Frauds.  It  is  not  a  mere  collateral 
undertaking,  on  the  part  of  the  defendant,  to 
pay  the  debt  of  Bristol ;  but  was  an  original 
contract  on  an  independent  consideration,  re- 
ceived by  the  defendant  by  the  procurement 
of  the  plaintiff.  The  plaintiff  has  the  same 
ground  of  action  as  if  he  had  delivered  his  own 
goods  to  the  defendant  as  the  consideration  of 
the  promise. 

These  cases  do  not  entirely  agree  unless  they 
are  distinguishable  by  the  circumstance  that 
in  some  of  them  forbearance  to  sue  the  original 
debtor  is  the  whole  or  a  principal  part  of  the 
consideration  for  the  promise ;  and  in  the 
others,  the  whole  consideration  is  something 
new,  moving  to  the  party  making  the  promise. 
Thus,  in  Simpson  v.  Patten,  and  Jackson  v. 
Raynor,  the  promise  was  founded  as  well  upon 
the  forbearance  of  the  plaintiffs  to  sue  the 
original  debtor,  as  upon  property  of  the  debtor 
being  placed  in  the  hands  of  *the  de-  [439 
fendants,  out  of  which  the  debts  might  be  paid; 
but  in  the  cases  of  Gold  v.  Philips,  Myers  v. 
Morseaud  Olmstead  v.  Greenly,  no  allusion  is  had 
to  the  effect  to  be  produced  upon  the  original 
debtor.  The  promise  in  those  cases  was  predi- 
cated upon  value  received  by  the  defendants, 
either  from  the  plaintiffs  or  the  original  debtor. 

The  case  under  consideration  is,  in  principle, 
very  much  like  the  case  of  Gold  v.  Philips. 
The  defendant  had,  in  that  case,  purchased 
land  of  the  original  debtor,  which  was  the  con- 
sideration moving  to  the  defendant.  In  this 
the  defendant  purchased  hay,  which  was  the 
consideration  moving  to  him.  So,  too,  in  Olm- 
stead v.  Greenly,  the  original  debtor  placed 
money  and  goods  in  the  defendant's  hands, 
with  which  he  promised  to  make  certain  pay- 
ments and  to  pay  the  plaintiff's  debt.  It  was 
averred  that  this  was  done  by  the  procurement 
of  ttye  plaintiff,  which  is  the  only  difference 
between  that  case  and  this,  if  the  hay  was  not 
absolutely  sold  by  Moon  to  the  defendant.  In 
all  these  cases,  founded  upon  a  new  and  orig- 
inal consideration  of  benefit  to  the  defend- 
ant, or  harm  to  the  plaintiff,  moving  to  the 
party  making  the  promise,  either  from  the 
plaintiff  or  the  original  debtor,  the  subsisting 
liability  of  the  original  debtor  is  no  objection 
to  the  recovery. 

I  am,  therefore,  of  opinion  that  the  court  be- 
low erred  ;  that  the  judgment  be  reversed  and 
a  venire*  de  now  awarded. 

Judgment  reversed. 

Affirmed— 9  Cow.,  639. 

Cited  in— 5  Wend.,  237;  7  Wend.,  318:  12  Wend., 
521 ;  13  Wend.,  122 ;  20  Wend.,  204 ;  2 Den.,  55;  4  Den., 
98 ;  2  N.  Y.,  234 :  12  N.  Y..  300 :  20  N.  Y.,  270 ;  21  N. 
Y.,  419,  422  ;  48  N.  Y.,  461 ;  69  N.  Y..  286 ;  77  N.  Y.,  95  ; 
3  Barb.,  212 :  4  Barb,,  133:  7  Barb.,  177  ;  15  Barb.,  253; 
16  Barb.,  565,  649 ;  23  Barb.,  616  ;  27  Barb.,  85 ;  35 
Barb.,  155 ;  16  How.  Pr.,  566 ;  17  How.  Pr.,  295  :  23 
How.  Pr.,  532;  45  How,  Pr.,  38 ;  5  Abb.,  N.  S..  50  ;  2 
Bos.,  398 ;  2  Rob.,  49 ;  2  E.  D.  S.,  404 ;  3  E.  D.  8.,  70  : 
1  Leg.  Obs.,  398 ;  22  How.  (U.  S.),  43 ;  22  Cal..  190 :  12 
Mich.,  12;  36  Mich.,  325;  13  Minn.,  381;  24  Minn.,  516; 
46  Mo.,  503 :  36  N.  J.  L.,  146 :  45  Pa.  St.,  188 ;  37  Am. 
Dee.,  150  (3  Mete.  332);  43  Am.  Dec.,  734,  737 ;  44  Am. 
Dec.,  507  (10  Ala.,  755):  46  Am.  Dec.,  360  (Fla.,  301):  47 
Am.  Dec.,  546  (1  Strob.,  5);  49  Am.  Dec..  639  (3  Strob., 
177) :  7  Am.  Rep.,  372  (46  N.  Y.,  456) ;  21  Am.  Rep., 
383  (59  Mo.,  204) :  24  Am.  Rep.,  597  (36  Mich.,  320);  25 
Am.  Rep.,  199  ;  44  Am.  Rep.,  230  (86  Ind.,  352). 
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440*1   *THE    ONEIDA   MANUFACTUR- 
ING SOCIETY 

LAWRENCE  ET  AL. 

Sale  of  Chattels —  Warranty —  What  Constitutes 
— Latent  Defects — When  Vendor  Responsible 
for,  without  Warranty  —  Sale  by  Sample — 
Pleading — Evidence. 

No  particular  phraseology  is  necessary  to  consti- 
tute a  warranty  of  goods :  but  an  assertion  or  af- 
firmation concerning  the  thing  sold,  to  be  evidence 
•of  a  warranty,  should  be  positive  and  unequivocal, 
one  which  the  vendee  relies  on,  which  is  understood 
by  the  parties  as  an  absolute  assertion,  and  not  the 
expression  of  an  opinion. 

In  ordinary  sales,  where  the  vendee  has  an  oppor- 
tunity of  examining  the  commodity,  the  vendor  is 
not  answerable  for  any  latent  defect,  without  fraud 
or  an  express  warranty,  or  such  a  direct  affirmation 
or  representation  as  is  tantamount  to  a  warranty, 
and  not  the  expression  of  an  opinion. 

But  in  the  case  of  sales  by  sample,  the  vendor  is 
held  responsible,  that  the  quality  of  the  bulk  of  the 
commodity  shall  be  equal  to  the  sample  shown. 

Declaration  upon  a  warranty  of  cotton,  that  it 
was  good  merchantable  cotton,  free  from  dirt  and 
all  filthy  matter ;  proof  that  the  defendant  produced 
a  sample  of  good  merchantable  cotton,  free,  &c.  (as 
in  the  declaration),  and  stated  that  it  was  good  up- 
land cotton,  and  that  the  sample  was  true,  or  that 
it  was  prime  upland  Georgia  cotton  :  held,  no  vari- 
Ance. 

To  entitle  the  exemplifications  of  a  commission 
.and  depositions  to  be  read  in  evidence,  there  must 
be  an  accompanying  certificate  of  a  judge,  or  other 
officer,  authorized  by  the  Statute,  1  R.  L.,  530,  sec. 
11,  t>»  receive  and  open  commissions. 

Every  sale  of  packed  cotton  must  be  considered 
in  the  nature  of  a  sale  by  sample,  which  amounts  to 
a  warranty  that  the  whole  bulk  shall  compare  with 
the  specimen  exhibited.  Per  Savage,  Ch.  J.,  on  the 
authority  of  Nott  &  M'Cord,  540-1. 

Citations-3  T.  R.,  57-8;  19  Johns.,  290;  2  Cai.,  48: 
20  Johns..  198,  202-3,  357 ;  1  Johns.,  96, 129 ;  4  Johns., 
421 ;  2  Nott  &  McC.,  538,  540-1 ;  5  Johns.,  355,  395 ;  4 
•Campb.,  145. 

A  SSUMPSIT,  upon  an  express  warranty  of 
.11.  cotton.  The  declaration  was,  that  the 
•defendants  promised  that  the  cotton  was  good 
merchantable  cotton,  free  from  dirt  and  all 
filthy  matter. 

The  cause  was  tried  July  17,  1823,  at  the 
Oneida  Circuit,  before  Williams, Circuit  Judge. 

At  the  trial,  it  was  proved  that  the  defend- 
ants sold  the  cotton  to  the  plaintiffs  by  bill,  as 
twenty-five  bales  of  Georgia  upland  cotton  ; 
the  plaintiffs'  witness  swore  that  one  of  the 
defendants  (Dec.,  1820,  or  Jan.,  1821)  sold  the 
•cotton  to  the  agent  of  the  plaintiffs,  presenting 
him  with  samples  of  the  cotton,  declaring  they 
were  drawn  from  the  bales  in  the  warehouse 
of  the  defendants,  and  that  it  was  good  upland 
cotton,  and  that  those  were  true  samples.  The 
defendants'  witness,  who  spoke  of  the  sale, 
said  the  defendant  represented  it  as  prime  up- 
land Georgia  cotton.  The  plaintiffs'  agent 
had  no  opportunity  to  inspect  it. 

The  cotton  turned  out  to  be  far  inferior  to 
the  sample  and  representation,  being  foul  and 
damaged.  It  had  been  packed  with  a  mixture 
•of  water,  which  had  stained  the  cotton  and 
rotted  a  part  of  it. 

An  exemplification  of  a  commission  to  ex- 
amine witnesses  executed  in  Ga.,  with  the  re- 
turn, was  offered  in  evidence  by  the  defend- 

NOTE.— Sal«  of  chattel—  Warrantu—  What  sufficient 
ini-iiiixtitnti-.  See  Chapman  v.  Murch,  19  Johns.,  29. 

Latent  defect— Warranty  not  implied.  SwSeixas 
v.  Woods,  2  Cal.,  48,  nnte. 

Sale  by  sample.    See  Sands  v.  Taylor.  5  Johns., 
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ants  ;  but  objected  to,  and  excluded  by  the 
judge,  on  the  ground  that  there  was  no  certifi- 
cate or  indorsement  among  the  papers  offered 
and  exemplified,  of  any  *judge  or  [*441 
other  officer,  authorized  by  statute  to  receive 
and  open  commissions,  that  he  had  received 
and  opened  this,  or  by  whose  hands  it  was  re- 
ceived. 

Verdict  for  the  plaintiff s.  Damages,  $736.99. 

Mr.  J.  Platt  moved  for  a  new  trial : 

1.  He  contended  that  there  was  a  variance 
between  the  contract  declared  on  and  the  one 
proved  ;  and  he  cited  the  following  cases  as 
illustrative  of  the  great  strictness  with  which 
courts  bind  down  the  plaintiff  in  his  proof  to 
the  exact  words  of  his  count,  viz.:  Snell  v. 
Moses,  1  Johns.,  96  ;  Perry  v.  Aaron,  Id.,  129  ; 
Bristow  v.  Wright,  Doug. ,  665  ;  King  v.  Pippet, 
1  T.  R.,  235;  Parkinson  v.  Lee,  2  East,  314; 
Symonds  v.  Carr,  1  Campb.,  361  ;   Clarke  v. 
Gray,  6  East,  564;  Hands  v.  Burton,  9  Id., 
349  ;  Ooulding  v.  Skinner,  1  Pick.,  162. 

2.  To  show  that  the  declaration  of  the  de- 
fendants did  not  amount  to  a  warranty,  he 
cited  Cliandelor  v.  Lopus,  Cro.  Jac.,  4;  Keixas 
v.  Woods,  2  Cai.,  48;  Sugd.  L.  V.,  8;  Heer- 
mance  v.  Vernoy,  6  Johns. ,  5 ;    De  Freeze  v. 
Trumper,  1  Id.,  274;  Holden  v.  Dakin,  4  Id., 
421  ;  Davis  v.  Meeker,  5  Id.,  354 ;  Jendunne  v. 
Slade,    2  Esp. ,    572 ;   Wittings  v.    Conseqna,  1 
Pet.  C.   C.,  317  ;  Sands  v.  Taylor,  5  Johns., 
395  ;  Swett  v.  Colgate,  20  Johns.,  196  ;  2  Com. 
on  Cont.,  265  ;  Coop.  Just.,  609  ;  Parkinson  v. 
Lee,  2  East,  314. 

3.  He  said  the  Statute,  1  R.  L.,  520,  sec.  11, 
is  merely  directory  as  to  the  duty  of  the  judge 
on  receiving  and  opening  the  commission  ;  his 
certifying  is  not  essential  to  its  being  evidence, 
and  his  omission   should  not  prejudice   the 
party.      All  the  Statute  requires  is,  that   it 
should  be  executed  in  a  certain  manner — that 
this  should  appear  on  its  face  ;  but  being  filed 
with  the  clerk  and  exemplified,  the   intend- 
ment  is,  that  it  was  properly  received   and 
opened,  until  the  contrary  is  shown. 

Mr.  Talcott,  Atty-Gen.,  contra,  insisted  that 
there  was  enough  proved  to  authorize  the  in- 
ference of  a  warranty  by  the  jury  ;  and  for 
this  he  relied  mainly  on  Chapman  v.  Murch, 
*19  Johns.,  290,  and  cited  Bradford  v.  [*442 
Manly,  13  Mass.,  139,  in  which  the  court  de- 
cided that  a  sale  by  sample  is  tantamount  to  a 
warranty  ;  that  the  article  sold  is  of  the  same 
kind  with  the  sample  ;  also,  Gardiner  v.  Gray, 
4  Campb.,  144,  where  it  was  held  that  when 
goods  are  sold,  by  written  contract,  as  goods 
of  a  certain  denomination,  there  is  an  implied 
warranty  that  they  are  of  a  merchantable 
quality  of  the  denomination  mentioned  in  the 
contract ;  and  Rose  v.  Beatie,  2  Nott  &  M'C., 
538,  540,  541. 

He  said  the  contract  was  set  forth  in  the 
declaration,  according  to  its  substance  and  ef- 
fect, which  is  enough.  It  need  not  be  literally 
pursued.  Bristow  v.  Wright,  Doug.,  665.  666, 
per  Ld.  Mansfield  ;  West  v.  Andrews,  1  Barn. 
&  Cress..  77. 

That  the  commission  and  depositions  were 
inadmissible,  he  cited  Jaffatm  v.  7/oW/y,  20 
Johns.,  357. 

Curia,  per  SAVAOK,  Ch.  J.  The  questions 
are : 
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1.  Did  the  defendants  warrant  the  cotton, 
and  if  so,  what  was  the  warranty  ? 

2.  Is  the  contract  proved  as  laid  ? 

8.  Was  the  commission  properly  rejected  ? 
There  is  no  particular  phraseology  necessary 
to  constitute  a  warranty.  The  assertion,  or 
affirmation,  of  the  vendor,  concerning  the  ar- 
ticle sold  must  be  positive  and  unequivocal. 
It  must  be  a  representation  which  the  vendee 
relies  on,  and  which  is  understood  by  the  par- 
ties as  an  absolute  assertion,  and  not  the  ex- 
Sression  of  an  opinion.  (3  T.  R,  57,  58  ;  19 
ohns.,  290.)  Semis  v.  Woods,  2  Cai.,  48,  is  a 
leading  case  on  this  subject.  The  law  is  there 
fully  recognized,  that  a  sound  price  does  not 
imply  a  warranty,  and  that,  as  to  any  latent 
defects  in  the  article,  the  rule  caveat  emptor  ap- 
plies, unless  there  is  a  warranty.  Nothing  is 
there  said,  however,  as  to  what  expressions 
shall  constitute  a  warranty.  It  appeared  that 
the  defendant  was  agent  for  a  house  in  New 
Providence,  from  which  he  received  the  wood 
in  question.  It  was  invoiced  as  braziletto  ;  he 
advertised  it  as  such,  sold  it  as  such,  described 
it  as  such  in  the  bill  of  parcels,  and  the  plaint- 
iff's agent  selected  it  from  other  wood,  sup- 
443*J  *posing  it  to  be  braziletto,  and  both 
parties  supposing  that  the  wood  was,  in  fact, 
braziletto.  These  facts  did  not,  in  the  opinion 
of  the  court,  constitute  a  warranty.  The  late 
case  of  Swett  v.  Colgate.  20  Johns.,  196,  202, 
203,  was  decided  on  the  same  principle.  The 
next  case  after  Seixas  v.  Wood  was  that  of  Snett 
v.  Mose*,  1  Johns.,  96,  in  which  the  plaintiffs 
endeavored  to  recover  for  fraud.  They  pur- 
chased blue  guineas,  for  which  the  cartman 
inquired,  and  received  three  bales  of  blue 
goods,  described  as  blue  guineas  in  the  bill  of 
parcels.  No  intimation  is  given  in  this  case 
on  the  question  of  what  would  constitute  a 
warranty.  In  Perry  v.  Aaron,  1  Johns.,  129, 
there  was  an  express  warranty,  and  the  court, 
in  granting  a  new  trial,  do  not  state  whether 
it  was  on  the  ground  of  a  variance  between 
the  count  and  the  proof,  or  on  the  ground  of 
merits.  In  Holden  v.  Dakin,  4  Johns.,  421, 
the  defendant's  clerk  sold  the  plaintiff  paints 
of  an  inferior  quality  for  good  paints  ;  but  the 
kegs  had  not  been  opened  since  the  defendant 
purchased  them.  The  court  say  here  was  no 
express  warranty.  All  that  was  proved  upon 
the  trial  was  that  the  clerk  of  the  vendor  sold 
the  paints  for  good  paints,  and  at  a  fair  price  ; 
but  this  was  not  sufficient  to  raise  a  warranty. 
If  a  warranty  was  to  be  inferred  from  these 
circumstances,  it  would  be  universal,  upon 
every  bona  fide  sale  at  the  usual  price,  unless 
there  was  a  stipulation  to  the  contrary.  Such 
was  the  civil  law  ;  and  such  is  now  the  law 
of  S.  C.,  2  Nott  &  M'C.,  538.  In  Davis  v. 
Meeker,  5  Johns.,  355,  the  court  say.  "  the  as- 
sertion of  the  defendant  that  the  wagon  was 
worth  more  than  its  real  value,  furnishes  no 
ground  of  action."  In  the  case  of  Sands  v. 
Taylor,  5  Johns. ,  395,  Spencer,  Ch.  J. ,  says  : 
"  It  has  been  frequently  decided  here,  that  on 
the  sale  of  a  commodity,  no  action  can  be  sus- 
tained for  any  difference  in  quality  between 
the  thing  contracted  for  and  the  thing  deliv- 
ered, unless  there  be  fraud,  or  a  warranty.  I 
am  disposed  to  confine  this  rule  to  the  case  of 
a  sale  where  the  thing  sold  is  exhibited,  and 
am  ready  to  admit  that  on  sales  bv  sample 
444 


there  is  an  implied  warranty  that  the  sample 
taken  in  the  usual  way  is  a  fair  specimen  of 
the  thing  sold." 

*So,  also,  in  Gardiner  v.  Gray,  4  [*444 
Campb.,  145,  Ld.  Ellenborough  says:  "Where 
there  is  no  opportunity  to  inspect  the  commod- 
ity, the  maxim  of  caveat  emptor  does  not  apply. 
He  (the  purchaser)  cannot,  without  a  warranty, 
insist  that  it  shall  be  of  any  particular  quality 
or  fineness ;  but  the  intention  of  both  parties 
must  be  taken  to  be,  that  it  shall  be  salable 
in  the  market  under  the  denomination  men- 
tioned in  the  contract  between  them." 

In  the  case  under  consideration,  the  sale  was 
by  sample,  for,  though  the  plaintiffs'  agent 
saw  the  bags  in  which  the  cotton  was  packed, 
yet  he  had  no  opportunity  of  inspecting  the 
bulk  of  the  commodity.  He  could  only  see 
the  samples.  In  this  respect,  the  present  case 
differs  from  those  of  the  blue  guineas,  the 
barilla  and  the  braziletto.  Every  sale  of  packed 
cotton  must  be  considered  in  the  nature  of  a 
sale  by  sample,  which  amounts  to  a  warranty 
that  the  whole  bulk  shall  compare  with  the 
specimen  exhibited.  (2  JNott  &  McCord,  540, 
541.) 

From  an  examination  of  the  cases,  some  of 
which  I  have  stated,  I  am  safe  in  laying  down 
the  rule,  that  in  ordinary  sales,  when  the 
vendee  has  an  opportunity  of  examining  the 
commodity,  the  vendor  is  not  answerable  for 
any  latent  defect,  without  fraud  or  an  express 
warranty,  or  such  a  direct  affirmation  or  rep- 
resentation, as  is  tantamount  to  a  warranty, 
and  not  the  expression  of  an  opinion  ;  but  in 
cases  of  sales  by  sample,  the  vendor  is  held  re- 
sponsible that  the  quality  of  the  bulk  of  the 
commodity  shall  be  equalto  the  sample  shown. 

In  the  case  of  Gardiner  v.  Gray,  where  a 
sample  of  waste  silk  was  shown,  to  enable  the 
purchaser  to  form  a  judgment  of  the  commod- 
ity, but  not  as  a  warranty,  Ld.  Ellenborough 
held,  that  under  such  circumstances,  the  pur- 
chaser has  a  right  to  expect  a  salable  article, 
according  to  the  description  in  the  contract. 
He  adds,  "without  any  particular  warranty, 
there  is  an  implied  term  in  every  such  contract. 
Where  there  is  no  opportunity  to  inspect  the 
commodity,  the  maxim  caveat  emptor  does  not 
apply."  It  seems  to  me,  therefore.that  whether 
the  production  of  the  samples  in  this  case  be 
construed  a  warranty  that  the  bulk  is  of  ihe 
same  *quality,  or  whether  they  were  [*44o 
shown  to  the  plaintiff's  agent  to  enable  him  to 
form  a  judgment  of  the  quality  of  the  article, 
the  defendants  are  bound,  either  that  the  article 
shall  be  equal  to  the  samples,  or  that  it  shall  be 
a  salable  one,  of  the  description  contracted  for. 

This  is  the  main  point  in  the  cause.  I  am 
of  opinion  there  was  no  substantial  variance 
between  the  contract  as  laid  and  proved  ;  and 
the  desposition  was  properly  rejected  within 
Jackson  v.  Hobby,  20  Johns.,  257. 

I  am,  accordingly,  of  opinion  that  the 
plaintiffs  are  entitled  to  judgment. 

Judgment  accordingly. 

Criticised— 5  N.  Y.,  85,  98.  104. 

Cited  in— 6  Cow.,  357 ;  8  Cow.,  27;  9  Wend.,  2fi;  12 
Wend.,  419,  575 ;  17  Wend..  271 :  18  Wend.,  441 ;  5  N. 
Y..  98, 104 ;  51  N.  Y.,  201 ;  6  Barb.,  562;  7  Barb..  20 ; 
22  Barb.,  135 :  24  Barb.,  554 ;  44  How.  Pr.,  115 ;  4  E.  D. 
S..  205;  1  Hilt.,  267 ;  36  111.,  87 ;  23  Am.  Dec..  89-98  (A 
Rawle.  23) ;  27  Am.  Dec.,  134, 135,  163 ;  34  Am.  Dec., 
109  (4  How.,  Miss.,  59) ;  10  Am.  Rep.,  598. 
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THE  PEOPLE,  ex  rel.  FOGALBONGER, 

v. 

THE  JUDGES  OF  THE  COURT  OF  C.  P. 
OF  THE  COUNTY  OF  ERIE. 

Judgment,  against  Executors  or  Administrators, 
by  Confession — Proof  of  Assets — Practice — 
Forms  of  Judgments  and  Executions  against 
Executors  and  Administrators. 

A  judgment  against  executors  or  administrators, 
by  confession,  is  conclusive  proof  that  they  have 
assets  sufficient  to  satisfy  it. 

The  plaintiff  may,  after  issuing  a  ft.  fa.  de  bonis 
testatvris,  rel  intestoris,  and  a  return  of  a  devastavit 
by  the  sheriff,  issue  a  fi.  fa.  de  bonis  propriis,  of 
course,  and  withoutthe  formality  of  a  scire  fieri  in- 
quiry, or  an  action  of  debt  suggesting  a  devastavit. 

The  different  forms  of  judgment  against  execu- 
tors and  administrators,  considered,  according  to 
the  different  pleas  which  they  interpose,  and  the 
forms  of  execution  upon  these. 

The  rule  on  this  head  in  Lansing  v.  Lansing,  18 
Johns.,  503,  explained  and  qualified. 

If,  ona^./a.  de  bonis  intestatoris,  issued  upon  a 
judgment  by  confession,  against  an  administrator, 
he  do  not  produce  assets,  this  justifies  the  sheriff  in 
returning  a  devastavit. 

Citations— 18  Johns.,  503 ;  Cro.  Car.,  518,  527  ;  6 
Mass..  393;  1  Saund.,  219  a,  336,  n.  10;  Cro.  Jac.,  647, 
671 :  Tidd.,  933, 1019 ;  Dy.,  210,  n. ;  5  Rep..  32 ;  1  Johns. 
Cas.,  276,  278  ;  3  T.  R.,  685,  687,  689 ;  2  Str.,  732. 

A  MANDAMUS,  tested  May  9,  1821,  was 
directed  to  the  defendants,  reciting  that 
an  execution  had  issued  out  of  the  C.  P.  of 
Niagara  (now  Erie)  on  a  judgment  against 
Pierce,  Raymond  and  Smith,  administrators, 
<fcc.,  of  C.  Smith,  deceased,  at  the  suit  of  the 
relator,  tested  Nov.  10,  1819,  and  returnable 
the  20th  of  that  month,  with  an  indorsement 
directing  the  sheriff  to  levy  of  the  proper 
goods  and  chattels  of  the  defendants  $100,  and 
interest  from  Aug.  25,  1816  ;  that  the  defend- 
ants, at  their  February  Term,  1820,  by  rule, 
ordered  this  execution  to  be  set  aside  for  ir- 
regularity ;  and  commanding  them  to  vacate 
the  rule,  or  show  cause,  &c.,  at,  &c.,  on  the 
first  Monday  of  Aug.,  1821. 

To  this  the  defendants  returned  a  judgment 
before  them  in  1816,  in  favor  of  the  relator 
446*]  against  the  defendants  below.  *Pierce, 
<fec. ,  as  administrators  of  C.  Smith,  rendered 
on  a  cognovit  actionem  in  1816  ;  a  fi.  fa.  for  a 
balance  due  on  that  judgment  of  $100,  tested 
Aug.  28,  1819,  returnable  the  3d  Tuesday  of 
Nov.,  then  next,  de  bonis  intestatoris. 

To  this,  the  sheriff  returned  thus:  "The 
within  named  G.  Pierce,  C.  W.  Raymond  and 
A.  Smith  have  no  goods  or  chattels  in  my 
bailiwick,  which  were  of  the  within  named 
Cushman  Smith,  at  the  time  of  his  death  to 
the  value  of  the  damages  within  mentioned,  or 
any  part  thereof,  but  divers  goods  and  chattels 
which  were  of  the  said  Cushman,  at  the  time 
of  his  death,  to  the  value  of  the  damages  within 
mentioned,  after  the  death  of  the  said  Cush- 
man, came  to  the  hands  of  the  said  defendants 
to  be  administered,  which  said  goods  and 
chattels  the  said  defendants  have,  before  the 
coming  of  this  writ  to  be  directed,  eloigned, 
wasted  and  converted  to  their  own  use." 

The  return  then  set  forth  the  fi.  fa.  tested 
and  returnable  as  stated  in  the  mandamus,  re- 
citing the  first  fi.  fa.  and  return  and  com- 
manding the  sheriff  to  levy  the  damages,  de 
bonis  prop  I  ii*  ;  and  that  the  judges  set  this  ex- 
ecution aside  as  irregular.  General  demurrer 
and  joinder. 
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Mr.  J.  Plait,  in  support  of  the  demurrer, 
contended,  that  after  judgment  by  confession 
against  administrators,  and  return  of  nulla 
bona  and  devastavit  on  s.fi.fa.  de  bonis  intesta- 
toris, it  was  regular  to  issue  a  fi.  fa.  de  bonis 
propriis  without  a  scire  fieri  inquiry  ;  and  he 
cited  the  following  authorities:  1  Saund., 
edited  by  Sergt.  Wms.,  219,  note  8 ;  Rast. 
Ent.,  323,  326  ;  Tidd.,  929;  2  Archb.  Pr.,  133  ; 
Rock  v.  Ijeighlon,  1  Salk.,  310  ;  Ramsden  v. 
Jackson,  1  Atk.,  292  ;  Swing  \.  Peters,  3  T.  R., 
685,  and  Plattv.  Robins,  1  Johns.  Cas.,  276. 

Mr.  J.  A.  Collier,  contra,  said  nearly  all  the 
authorities  would  be  found  in  1  Saund.,  219, 
note  8,  cited  on  the  other  side.  He  would, 
however,  refer  the  court  to  the  following  in 
particular,  which  would  show  the  difference 
between  the  ancient  and  modern  practice  : 
Stubbs  v.  Rightmfe,  Cro.  Eliz.,  102  ;  1  Saund., 
305,  306  ;  Lill.  Ent.,  667  ;  Morfool  v.  Chivers, 
2  Ld.  Raym.,  1395;  Com.  Dig.,  Administra- 
tion, 1,  3;  *Mounson  v.  Bourn,  Cro.  [447 
Car.,  518  ;  S.  C.  Id.,  527  ;  Proctor  v.  Chamber- 

laine,  Id.,  564  ;  Hernev. ,  1  Lev.,  7. 

Curia  per  SAVAGE,  Oh.  J.  In  considering 
this  question,  it  is  proper  to  look  into  the  form 
of  the  judgment  against  an  executor.  This 
should  be  according  to  his  liability.  So  far  as 
this  arises  from  pleading,  I  take  the  rule  to  be 
as  follows.  If  he  plead  ne  unques  executor,  or 
a  release  to  himself,  and  the  issue  be  found 
against  him,  the  judgment  is,  that  execution 
issue  in  the  first  instance,  de  bonis  testatoru  si, 
et  si  non,  de  bonis  propriis,  for  both  debt  and 
costs  ;  and  the  reason  is  that  he  pleaded  a  plea 
which  he  knew  to  be  false,  and  thus  unneces- 
sarily delayed  the  plaintiff.  The  rule  laid 
down  in  Lansing  v.  Lansing,  18  Johns.,  503, 
is  right  as  to  that  case  ;  but  it  is  loo  broad,  and 
should  be  accompanied  with  this  qualification, 
that  if  the  executor  suffer  judgment  by  de- 
fault, or  give  a  cognovit  actionem,  or  plead  any 
other  plea  but  the  two  above  named,  and  the 
issue  be  found  against  him,  the  judgment  is 
de  bonis  testatoris  si,  for  the  whole  debt  or  dam- 
ages and  costs,  et  si  non,  then  de  bonis  propriis 
for  the  costs.  Mounsonv.  Bourn,  Cro.  Car., 
518;  6  Mass.,  393,  contra.  If  the  executor 
plead  plene  administravit,  either  general  or 
special  and  nulla  bona,  or  nutta  bona  ultra, 
and  the  plaintiff  be  satisfied  of  the  truth  of  the 
plea,  or,  on  issue  joined,  it  be  found  for  the 
defendant,  then  the  judgment  is  for  assets 
quando  acciderint.  1  Saund.,  336,  n.  10  ;  Bull 
v.  Whetler,  Cro.  Jac.,  647;  Bridgman  v.  Light- 
foot,  Id.,  671. 

As  the  regularity  of  the  second  execution 
issued  in  the  court  below,  the  ancient  practice 
of  the  K.  B.  and  C.  P.  differed.  In  the  for- 
mer, upon  nulla  bona  and  a  devaatarit,  returned 
by  the  sheriff,  an  execution  issued  immediately 
de  bonis  propriis.  (Tidd.  933,  1019  ;  Dy..  210, 
n.)  The  better  practice  was  to  issue  a  scire  faci- 
as, and  obtain  an  award  of  execution  de  bonin 
propriis.  The  most  usual  pratice  was,  not  to 
have  a  devastavit  returned,  but  nulla  bona  only, 
and  then  to  see  a  special  fi.  fa.  quod  de  bonis 
testatoris,  &c.,  ft  si  con-start  poterit  quod  de  ra-n- 
tavit,  tuncde  bonis  propriis.  In  the  0.  P.,  the 
*practice  was  to  suggest  a  deraxtarit in  [*448 
the  fi.  fa.  de  bonis  ieslatori*  ;  and  direct  the 
sheriff  to  inquire  by  a  jury,  whether  &dera>tta- 
tit  had  been  committed  :  and  if  it  was  found 
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by  the  inquistition,  then  a  scire  facias  issued  ; 
and  unless  a  good  defense  was  made,  an  exe- 
cution de  bonis  propriis  was  awarded.  In  Pet- 
lifer's  case,  5  Rep.,  32,  the  judgment  of  the  C. 
P.  was  reversed  by  theK.  B.,  upon  the  ground 
that  the  sheriff  was  not  responsible  for  a  return 
of  a  devastavit  upon  an  inquisition,  whereas  he 
would  be,  upon  a  return  on  his  own  responsi- 
bility. Afterwards,  in  Mounson  v.  Bourn,  Cro. 
Car.,  527,  the  practice  of  the  C.  P.  was  con- 
firmed, and  finally  it  became  the  practice  of 
both  courts,  on  a  return  of  nuUa  bona,  without 
a  devastavit,  to  issue  a  scire  fieri  inquiry,  upon 
which,  if  an  inquisition  was  found  against  the 
executor,  then  he  was  warned  to  appear ;  upon 
the  return,  he  might  traverse  the  inquisition, 
and  if  found  against  him,  an  execution  de  bonis 
propriis  issued.  An  action  of  debt  suggesting 
a  devastavit  is  much  more  common  in  both 
courts.  In  either  mode  of  proceeding,  the  ex- 
ecutor is  entitled  to  the  same  defense  ;  but  in 
neither  can  he  avoid  the  consequences  of  plead- 
ing a  false  plea,  confessing  judgment,  or  suf- 
fering it  to  go  by  default.  Either  is  an  admis- 
sion of  assets,  with  this  exception,  that  when 
plene  administravit  is  pleaded,  and  found 
against  the  executor,  he  is  liable  to  the  extent 
only  of  assets  found  to  be  in  his  hands  unad- 
ministered.  (1  Saund.,  219  a  ;  1  Johns.  Cas., 
276  ;  3  T.  R.,  685.) 

It  is  an  established  principle,  that  if  a  party 
omit  on  the  first  opportunity,  to  plead  matter 
in  bar,  he  shall  not  be  permitted  to  do  so  in  a 
subsequent  proceeding  founded  on  the  origi- 
nal action.  (2  Str.,  732  ;  3  T.  R.,  689  ;  1  Johns. 
Cas.,  278.)  Ld.  Kenyon,  in  Eweing  v.  Peters, 
3  T.  R.,  687:  688,  thought  the  law  hard,  which 
made  a  previous  judgment  conclusive  upon 
an  executor,  and  pointed  out  a  discrepancy  be- 
tween the  law  and  the  judgment,  which  is  de 
bonis  testatoris,  while  by  this  very  judgment  the 
executor  is  absolutely  concluded ;  and  by 
another  proceeding,  either  in  scire  facia*  or 
debt,  he  shall  be  charged  personally.  It  was  ob- 
served by  Buller,  J.,  that  though  the  executor 
449*]  confess  assets,  yet  *the  judgment 
should  be  de  bonis  testatoris ;  for  though  the 
judgment  be  evidence  of  assets,  yet  there  is  no 
reason  to  levy  on  the  executor's  goods  unless 
he  hath  wasted;  "and  that  being  matter  of 
fact,  it  must  appear  upon  record,  and  judg- 
ment must  be  given  thereupon,  before  his  own 
goods  can  be  affected."  Although,  therefore, 
the  sheriff  may  return  a  devastavit,  yet  the  re- 
turn ought  not  to  supply  the  place  of  an  adju- 
dication of  the  court,  and  hence  the  necessity 
of  a  scire  facias  or  a  scire  fieri  inquiry,  or  an 
action  of  debt. 

I  confess,  to  my  mind,  this  distinction  ap- 
pears more  like  a  matter  of  technical  formality 
than  of  substance.  In  the  present  case,  the 
defendant,  by  confessing  a  judgment,  admitted 
assets.  By  not  producing  those  assets  to  the 
sheriff  upon  thefi.  fa.  de  bonis  intestatoris,  he 
has  committed  a  devastavit,  and  justified  the 
sheriff  in  his  return.  What  defense  can  he 
make  either  to  an  inquisition  or  an  action  ? 
Certainly  none.  It  is  unreasonable  that  the 
plaintiff  should  be  driven  to  his  scire  fieri  in- 
quiry, upon  which  he  gets  no  costs,  unless  the 
defendants  appear.  It  is  unreasonable  that  he 
should  be  put  to  an  action  to  obtain  what  can 
not  possibly  be  denied  him.  This  has  always 
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been  treated  by  the  courts  as  a  matter  of  prac- 
tice, under  their  control,  in  relation  to  which, 
they  may  establish  their  own  rules  ;  and  it  is 
undoubtedly  so.  That  an  execution  de  boni» 
propriis  should  go  of  course,  at  least  upon  this 
return  of  the  sheriff,  results  from  principles 
the  most  plainly  established.  Such  a  course 
unites  convenience,  expedition  and  the  most 
perfect  safety  to  the  rights  of  parties,  with  the 
least  expense.  I  feel  myself  impelled  to  yield 
to  these  Considerations,  and  am,  accordingly, 
of  opinion  that  the  second  execution  was  regu- 
lar and  that,  consequently,  judgment  should 
be  for  the  plaintiffs  upon  this  demurrer.  ^Mamf 

Judgment  for  the  plaintiffs. 

Cited  in— 12  How.  Pr.,  391 ;  2  Abb.  Pr.,  438 ;  3  How. 
44  (U.  8).,  61. 


*JACKSON,  ex  dem.  JOHNSON  ET  AL.,  [*45O 

v. 
TALLMADGE. 


Survey  —  Actual  Location  and  Possession 
Prevails  over  Map  —  Discretion  of  Court,  to- 
Hear  Evidence  after  Summing  up  Commenced. 

Where  a  tract  of  land  was  surveyed,  by  direction 
of  the  Surveyor-General,  and  a  map  made,  the  line* 
of  which  did  not  agree  with  the  survey,  and  the 
land  was  then  patented  to  W.,  who  gave  deeds  with 
the  map  annexed;  but  extensive  locations  were 
made  and  possession  taken  in  the  patent  according 
to  the  survey;  held,  that  such  possessions  should  not 
be  disturbed  :  but  that  the  survey,  and  practical  lo- 
cation under  it,  should  prevail  over  the  map. 

After  the  regular  examination  of  witnesses  upon. 
a  trial  is  through,  and  the  counsel  for  the  defendant 
has  commenced  summing  up.it  is  in  the  discretion 
of  the  judge  whether  he  will  hear  further  evidence^ 

Citations—  17  Johns.,  31  ;  7  Johns.,  241. 

T?  JECTMENT  for  land  claimed  to  lie  in  the 
J-J  northeast  section  of  township  No.  10,  in 
Watkins'  &  Flint's  purchase,  in  the  County  of 
Tioga,  tried  at  the  circuit  for  that  county, 
July  22,  1823,  before  Nelson,  Circuit  Judge. 

It  was  admitted,  at  the  trial,  that  the  lessors- 
of  the  plaintiff  owned  the  northeast  section, 
and  the  defendant  the  southest  section,  and 
the  only  question  was  as  to  the  true  line  be- 
tween them.  It  was  admitted  that  both  parties 
claimed  title  by  deed  of  conveyance  from  John 
W.  Watkins,  the  patentee,  to  which  was  an- 
nexed an  original  or  printed  map  of  the  pur- 
chase. In  1791,  Lawrence  Vrooman  was  em- 
ployed by  the  Surveyor-General  lo  run  out  the 
tract  into  townships  and  quarter  townships. 
He  employed  three  assistants,  giving  them  di- 
rections how  to  run.  They  did  not,  however, 
comply  with  these  directions,  but  the  map  was 
made  out  upon  the  supposition  that  they  had 
run  correctly.  This  produced  a  difference  be- 
tween the  map  and  survey,  but  extensive  prac- 


NOTE. — 1.  Location  of  boundaries.  2.  Reopeniny 
the  case  to  admit  further  evidence. 

1.  Long  acquiescence  in  erroneous  location  of 
boundaries  is  evidence  of  an  agreement.  Rock  well  v. 
Adams,  7  Cow.  761 ;  Jackson  v.  Murray,  7  Johns.,  5  ; 
Jackson  v.  Dieffendorf ,  3  Johns.,  269 ;  Jackeon  v. 
Veddar,  &  Johns.,  8 ;  Jackson  v.  Ogden.  7  Johns., 
238 :  Jackson  v.  Bowen,  1  Cai.,  358 ;  Jackson  v.  Freer, 
17  Johns.,  29 ;  Baldwin  v.  Brown,  16  N.  Y.,  a59 ;  Cor- 
ning v.  Troy  Iron  and  Nail  Factory,  44  N.  Y..  577 ; 
Pierson  v.  Mosher,  30  Barb.,  81 :  Smith  v.  McAllister, 
14  Barb.,  434 ;  Davis  v.  Judge,  46  Vt.,  655 ;  Taught  v. 
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tical  locations  in  the  patent  were  made  in  dis- 
regard of  the  map,  and  according  to  the  sur- 
vey. The  patent  to  Watkins,  was  dated  June 
25,  1794.  The  question  was  which  should  pre- 
vail, the  map  or  survey ;  if  the  former,  the 
plaintiff  was  entitled  to  recover  ;  if  the  latter, 
the  defendant.  The  premises  in  question  were 
actually  occupied  from  15  to  17  years  under 
the  survey.  A  number  of  witnesses  were  ex- 
amined upon  the  question,  whether  the  lessors 
of  the  plaintiff  had  acquiesced  in  the  survey. 

After  the  regular  examination  of  witnesses 
was  through,  and  while  the  defendant's  coun- 
sel was  summing  up  to  the  jury,  the  plaintiff's 
counsel  offered  further  evidence  upon  the 
question  of  acquiescence,  which  the  judge  re- 
fused to  receive,  on  the  ground  that  it  was  too 
late. 

The  judge  charged  in  favor  of  the  survey 
and  against  the  map  line  ;  and  the  jury  found 
a  verdict  for  the  defendant. 
451*]  *Mr.  J.  Blunt  moved  for  a  new  trial. 
As  to  the  effect  of  the  actual  location,  he  refer- 
red to,  and  considered  the  cases  of  Davis'  Lessee 
v.  Keeper,  4  Binn.,  161,  166  ;  and  Jackson  v. 
Cole,  16  Johns.,  257. 

That  the  further  evidence  should  have  been 
received,  he  cited  Alexander  v.  Byron,  2  Johns. 
Cas.,  818,  and  Mercer  v.  Sayre,  7  Johns.,  306. 

Mr.  J.  Talmadge,  in  person,  contra,  cited 
John.  Dig.,  Patent,  II,  pi.  14,  15,  16,  22,  and 
Jackson  v.  Freer,  17  Johns.,  29. 

Mr.  J.  A.  Collier,  in  reply. 

The  Court  thought  the  verdict  should  not  be 
disturbed  ;  and, 

SAVAGE,  Ch.  J.,  who  delivered  their  opin- 
ion, after  stating  the  facts,  adverted  to  and  re- 
lied on  Jackson  v.  Freer,  17  Johns.,  3t.  He 
said  the  question  there,  as  stated  by  Spencer, 
Ch.  J.,  was,  "which  shall  prevail,  the  actual 
location  of  the  lots  on  the  ground,  by  marking 
and  numbering  trees  at  the  corners,  and  by 
marking  the  lines  of  the  lots,  or  the  courses  and 
distances  which  the  map  represents  the  lots  as 
entitled  to  ?  "  The  court  decided  in  favor  of 
the  actual  location.  The  survey  was  consid- 
ered as  the  act  of  the  parties,  though  made  by 
the  agent  of  the  Surveyor-General,  as  in  this 
case.  In  Jackson  v.  Ogden,  7  Johns.,  241,  it 
was  said,  that  when  the  map  and  survey  do 
not  a^ree,  a  practical  location,  acquiesced  in, 
is  entitled  to  great  weight. 

In  this  case,  the  evidence  of  acquiescence  in 
the  location  by  the  lessors  of  the  plaintiff,  was 
not  very  conclusive  ;  and  further  testimony 
on  that  subject  might  have  been  satisfactory. 
Such  was  offered  after  the  counsel  had  com- 
menced summing  up.  but  rejected.  It  was, 
doubtless,  discretionary  with  the  judge  to  re- 
ceive or  reject  it ;  and  I  cannot  say  that  his 


discretion  was  not  properly  exercised.  From 
the  case  as  it  stands,  I  think  a  new  trial  should 
be  refused. 

New  trial  denied. 

Cited  in— 9  Cow.,  68 :  6  Wend.,  281 :  18  Wend.,  163  ; 
6  Barb..  132 ;  4  Bos.,  509 ;  2  Wood  &  M.,  148 ;  20  Am. 
Dec.,  582  (5  N.  H.,  280). 


*BARNS  v.  GRAHAM. 


Note  Payable  in   Ponderous  Articles — Tender, 
Where  and  How  Made. 

Upon  a  note  payable  in  ponderous  articles,  at  a 
day  certain,  without  specifying  any  place  of  pay- 
ment, to  make  a  tender,  the  promisor  ought  to  seek 
the  promisee  before  the  day,  and  know  of  him  where 
he  will  have  the  articles  delivered;  and  then  if  he 
appoint  a  reasonable  place  or  such  an  one  as  might 
have  been  in  the  contemplation  of  the  parties  when 
they  contracted,  offer  the  articles  there. 

If  the  note  be  payable,  either  generally  or  at  a  cer- 
tain place,  the  articles  should  not  be  tendered  in 
bulk,  mixed  and  undistinguishable  from  others  of 
the  kind;  but  should  be  separated  and  distinguished; 
so  that  the  promisee  may  know  what  to  take. 

Citations— 8  Johns.,  477 ;  Co.  Litt.,  210  b. 

TERROR  from  the  Yates  C.  P.  The  action 
J-J  below  was  assumpsit,  by  Graham  against 
Barnes,  on  the  following  note  :  "  For  value 
received  of  Orison  Graham,  I  promise  to  pay 
him,  or  bearer,  the  sum  of  $127,  in  good  mer- 
chantable lumber,  an  equal  proportion  clear 
stuff,  in  one  year  from  the  15th  day  of  May 
next,  with  lawful  interest ;  as  witness,  &c.,  at 
Italv,  this  26th  day  of  October,  1822.  N.  B. 
Said  lumber  is  to  be  of  good  white-pine  tim- 
ber." (Signed)  Timothy  Barns. 

The  defendant  below  offered  to  prove  that 
when  the  note  became  flue,  he  had  at  his  saw- 
mill in  Italy,  where  both  parties  lived,  a  suf- 
ficient quantity  of  lumber,  of  the  quality  de- 
scribed, to  pay  the  note  ;  but  the  plaintiff  be- 
low did  not  call  to  demand  it ;  and  that  the 
lumber  was  in  bulk,  and  not  sorted  or  sepa- 
rated from  other  lumber  at  the  mill. 

This  evidence  was  objected  to,  by  the  plaint- 
iff below,  and  overruled  by  the  court,  as  not 
amounting  to  proof  of  a  tender. 

Messrs.  P.  8.  Parker  and  A.  P.  Vosburgh, 
for  the  plaintiff  in  error,  made  the  following 
points : 

1.  The  parties  to  the  instrument,  being  both 
residents  of  the  town  of  Italy,  it  was  incum- 
bent on  the  plaintiff  below  to  have  demanded 
at  the  mill  of  Barns,  the  lumber  stipulated  to 
be  paid,  no  place  having  been  appointed  in  the 
contract  for  the  payment. 

2.  As  no  place  was  appointed  for  the  pay- 
ment, or  delivery  of  the  lumber,  it  should  have 


Hoi  way,  50  Me.,  24;  Columbet  v.  Pachees,  48  Cal.. 
385 ;  Ball  v.  Cox.  7  Ind..  453 ;  Coyle  v.  Cleary,  116 
Mass.,  208 ;  Hathaway  v.  Evans,  108  Mass..  267 :  Sav- 
age v.  Foy.  7  La.  Ann.,  573;  Chew  v.  Morton.  10 
Watte.,  331;  Prim  v.  Raboteau,  56  Mo.,  407;  Mc- 
Arthur  v.  Henry,  35  Tex..  801. 

.4.C(/uie*c«nce/or  maun  war*  is  conclusive  evidence 
of  an  agreement.  From  fifteen  years  upwards  have 
been  held  conclusive.  For  instances,  see  authorities 
above  cited. 

The  time  required  by  the  Statute  of  Limitation*  in 
neeessani  unlenn  the  jury  infer  an  agreement.  Jack- 
son v.  McConnell,  19  Wend.,  175. 

In  case*  of  uncertainty  parties  are  bound  />)/  their 
actual  location—  especially  after  long1  acquiescence. 
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Jackson  v.  Murray,  7  Johns.,  5;  Rockwell  v.  Adams, 
7  Cow.,  761 ;  Jackson  v.  Ogden,  7  Johns.,  238 ;  Jack- 
son v.  Smith,  9  Johns.,  100;  Jackson  v.  Freer,  17 
Johns.,  29. 

See,  generally,  on  jyractical  location  of  boundaries, 
Jackson  v.  Dysling,  2Cai.,  198,  note. 

2.  Reopening  the  cane  to  admit  further  evitlence. 

After  the  parties  hare  rented,  or  after  they  have 
commenced  summing  up.  the  admission  of  further 
testimony  is  in  the  discretion  of  the  court.  S<H?, 
Mathews  v.  Whitney,  12  Wend.,  3!K!.  note. 


NOTE.  —  Tender  of  chattel*— When  mcefuaru  — 
I  What  mtfflctent.  See  Slingerland  v.  Morse,  8  Johns., 
i  474,  note. 
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been  left  to  the  jury,  whether,  under  all  the 
circumstances  of  the  case,  it  was  not  the  un- 
derstanding of  the  parties,  at  the  time  of  mak- 
ing the  contract,  that  Graham  should  receive 
the  lumber  at  Barns'  mill ;  and  they  cited 
Chip.  Cont.,  24,25;  Coit  v.  Houston,  8  Johns. 
Cas  248  ;  Slingerland  v.  Morse,  8  Johns. ,  474, 
and  2  Poth.  Obi.,  Newbern  ed.,  1802,  pt,  3,  p. 
28,  art.  3. 

453*]  *Messrs.  W.  M.  Oliver  and  H.  A.  Wts- 
ner,  contra,  contended  : 

1.  That,  as  no  place  of  payment  was  speci- 
fied in  the  note,  the  tender  should  have  been 
made  at  the  house  of  the  payee,  or  at  the  place 
of  making  the  note;  or,  at  least,  that  the  maker 
should  have  called  upon,  and  requested  the 
payee  to  name  a  convenient  place  of  delivery. 
(Chip.    Cont.,  26,  28  ;    9  Johns.,  477  ;    Cow. 
Treat.,  483,  and  cases  there  cited.) 

2.  But,  should  it  be  thought  that  the  mak- 
er's mill  was  the  proper  place  of  payment, 
then  the  lumber  should  have  been  measured, 
separated,  and  specifically  designed.  (8  Johns., 
477.)    The  effect  of  a  tender,  when  properly 
made,  is,  to  pass  the  property  in  the  specific 
articles  tendered,  from  the  debtor  to  the  cred- 
itor, and  the  debtor  afterwards  holds  them  as 
a  bailee.      (Id.,  15  Johns.,  351.)    If  any  act 
remains  to  be  done  to  prepare  the  goods  for 
delivery,  the  property  does  not  pass.      (Id., 
Cow.    Treat.,   479,   and    cases    there    cited.) 
These  authorities  say  that,  if  "any  act  re- 
mains to  be  done,  such  as  weighing,  measur- 
ing, &c.,  the  goods  do  not  pass  ;  for  the  ten- 
deree  will  not  be  able  to  identify  the  goods,  or 
maintain  an  action  of  trover  for  them."    (And 
vide  3  Johns.    Cas.,  243  ;    7  Johns.,  124;    5 
Johns.,  119.) 

Curia,  per  SAVAGE,  Ch.  J.  The  court  be- 
low decided  correctly.  "When  a  note  is  pay- 
able in  ponderous  articles,  and  no  place  is 
designated,  the  law  does  not  seem  to  have 
perfectly  settled  the  place.  In  Slingerland  v. 
Morse,  8  Johns. ,  477,  this  court  appear  to  adopt 
the  doctrine  of  Ld.  Coke  (Co.  Litt.,  210  b)  that 
in  such  case,  the  obligor  must  seek  the  obligee 
before  the  day,  and  know  where  he  will  ap- 
point to  receive  them,  and  there  they  must  be 
delivered  ;  yet  they  hold  that  the  obligor  is  not 
bound  to  deliver  the  articles  at  an  unreason- 
able place. 

In  this  case,  the  defendant  below  made  no 
effort  of  that  kind,  nor  did  he  separate  the 
property  he  intended  to  tender  in  payment  of 
the  note.  Suppose,  the  night  after  the  note 
fell  due,  a  fire  had  consumed  all  the  lumber 
at  the  mill ;  must  the  payee  have  lost  it  to  the 
454*]  extent  of  his  demand  ?  *How  could 
he  know  which  part  to  preserve  had  he  been 
present  at  the  fire  ? 

The  defendant  below  should,  before  the  day 
of  payment,  have  called  on  the  plaintiff  to 
know  where  the  lumber  should  be  delivered, 
and  then  have  actually  delivered  it  there,  if 
the  delivery  at  that  place  would  have  been 
reasonable,  and  within  the  probable  contem- 
plation of  the  parties,  when  the  note  was 
given  ;  as  at  the  plaintiff's  house,  in  the  same 
town,  where  he  might  wish  to  use  the  lumber  ; 
though  the  defendant  ought  not  to  be  obliged 
to  carry  it  to  market  for  the  plaintiff.  But 
the  defendant  did  not  do  enough,  even  if  the 
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lumber  had  been  payable  at  his  mill.  He 
should  have  counted  it  out,  having  regard  to 
the  quality  of  the  lumber  specified  in  the  con- 
tract. 

Judgment  affirmed. 

Cited  in— 4  Wend.,  317, 528 ;  5  \Vend.,  190 :  11  N.  Y., 
90;  9  Barb.,  189;  5  How.  Pr.,232;  21  Minn.,  458;  49 
Pa.,  45 ;  21  Am.  Dec.,  164,  211 ;  28  Am.  Dec.,  544  (11 
Me.,  398). 


FRYE  ».  LOCKWOOD. 

Involuntary  Payment,  to  an  Agent — Payment 
over  to  Principal — When  not  Bar  to  Action 
against  Agent. 

In  general  where  money  is  paid  to  an  agent  to  be 
paid  over  to  his  principal  which  is  accordingly  paid 
over  without  notice  not  to  do  so,  no  suit  will  lie 
against  the  agent  to  recover  it  back ;  but  the  money 
must  be  paid  with  the  intent  to  pass  it  to  the  credit 
of  the  principal. 

And  the  rule  does  not  extend  to  an  agent  who  ob- 
tains money  illegally  by  compulsion  or  extortion ; 
and  especially  where  a  suit  brought  to  recover  it  of 
the  agent  is.def  ended  at  the  risk  and  expense  of  the 
principal. 

Thus,  where  a  deputy-marshal  of  the  TJ.  S..  upon 
a  warrant,  demanded  money,  as  due  for  a  fine  im- 
posed by  a  pretended  court-martial  of  the  U.  8., 
whose  proceedings  were  coram  nan  judice  and  void, 
which  money  was  paid  on  demand,  paid  over  to  the 
marshal,  without  notice  not  to  do  it,  and  a  suit  was 
brought  against  the  deputy  to  recover  it  back,  and 
the  suit  was  defended  by  the  marshal  or  Secretary 
of  War;  held,  that  the  action  lay  against  the  deputy. 

Such  a  payment  is  not  voluntary,  within  the 
meaning  of  the  rule,  that  a  voluntary  payment  of 
money  will  not  constitute  a  ground  of  action. 

Citations— 4  Burr.,  1984 ;  Cowp.,  567  :  3  M.  &  S.,  344  ; 
4  T.  R..  553 ;  9  Johns.,  201 :  1  Taunt.,  359 ;  1  Cainpb., 
397. 

A  SSUMPSIT,  for  money  had  and  received. 
-Q.  The  action  was  to  recover  back  $100, 
money  paid  by  the  plaintiff  to  the  defendant, 
upon  the  ground  that  it  was  wrongfully  col- 
lected by  him  from  the  plaintiff,  under  pre- 
tense of  its  being  a  court-martial  fine,  imposed 
under  the  circumstances  detailed  in  Mills  v. 
Martin,  19  Johns.,  7,  which  see. 

The  cause  was  tried  at  the  Orange  Circuit, 
July  2,  18^3,  before  Duer,  Circuit  Judge. 

It  was  agreed  that  the  money,  since  the  de- 
cision in  Mills  v.  Martin,  could  not  have  been 
legally  collected  by  the  defendant ;  but  his 
counsel  insisted  that  the  action  would  not  lie 
against  him,  on  the  ground  that  the  president 
of  the  court-martial  certified  the  fine  to  the 
marshal  of  the  district  where  *the  [*455 
plaintiff  resided  ;  and  that  the  defendant  in 
aid,  and  as  the  assistant  of  Seymour,  a  deputy- 
marshal,  demanded  the  fine  of  the  plaintiff, 
which  he  voluntarily  paid  to  the  defendant, 
with  the  fees  of  collection,  which  fine  was  im- 
mediately remitted  by  the  defendant  and  Sey- 
mour, and  paid  over  to  the  marshal  ;  that  both 
the  defendant  and  Seymour  were  deputies  of 
the  marshal,  for  the  purpose  of  serving  and 
executing  court-martial  certificates ;  and  that 
the  suit  was  defended  by  the  marshal  or  Secre- 
tary at  War. 


NOTE  —  Money  paid  to  agent  by  mistake  or  by  com- 
pulsion—When may  be  recovered  from  agent,  al- 
though paid  by  him  to  principal.  See  Hearsey  v. 
Pruyn,  7  Johns.,  179,  note. 

What  is  involuntary  payment  t  See  Hall  v.  Shultz, 
4  Johns.,  240,  note. 
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These  facts  being  proved,  and  it  not  appear- 
ing that  the  defendant  had  notice  not  to  pay 
over  the  fine,  a  verdict  was  taken  for  the 
plaintiff,  subject  to  the  opinion  of  the  court 
on  a  case,  with  liberty  to  either  party  to  turn 
it  into  a  special  verdict. 

Mr.  E.  Williams,  for  the  plaintiff  : 

1.  The  money  was  extorted  from  the  plaint- 
iff, under  color  of  process,  upon  a  proceeding 
purporting  to  be  judicial,  but  which  was  void. 
This  cannot  be  called  a  voluntary  payment. 

2.  Notice  to  the  defendant  no"t  to  pay  over 
the  money  to  his  principal,  was  not  neces- 
sary. 

Mr.  T.  J.  Oakley,  for  the  defendant,  said 
the  plaintiff  having  paid  the  money  voluntari- 
ly, cannot  recover  it  back  in  an  action  of  as- 
jumpsit ;  and  at  any  rate,  the  defendant  being 
a  deputy-marshal,  and  having  paid  the  money 
over  to  his  principal  before  action  brought, 
and  without  notice  not  to  do  this,  an  action 
cannot  be  maintained  against  him,  but  should 
be  brought  against  the  marshal ;  and  he  cited 
1  Selw.  2f.  P.,  Wheat,  ed.,  71,  72,  note;  1 
Chit.  PI.,  25,  and  the  cases  there  cited;  Green- 
way  v.  Hurd,  4  T.  R. ,  553 ;  Sadler  v'.  Evans,  4 
Burr.,  1984;  Peto  v.  Bidden,  5  Taunt.,  657; 
Edwards  v.  Hodding,  Id.,  815,  and  Ripley  v- 
Gelston,  9  Johns.,  201. 

Mr.  Williams,  in  reply,  said  here  was  no 
agent  of  any  government.  Both  principal  and 
agent  are  trespassers,  and  the  law  will  not 
recognize  the  relation  of  principal  and  agent, 
for  any  purpose  of  protection.  The  payment 
was  not  with  intention  that  the  money  should 
456*]  go  to  the  government,  or  the  *marshal. 
Ripley  v.  Gelston,  9  Johns.,  201,  and  Cox  v. 
Prentice,  3  Maule  &  S.,  344,  are  in  point  for 
the  plaintiff  as  to  the  effect  of  paying  over. 
The  defendant  was  bound  to  know  the  law  ;  I 
and  knowing  this,  he  knew  there  was  no  right 
to  pay  over  the  money. 

Curia,  per  SUTHERLAND,  ./.  Where  money 
is  paid  to  an  agent,  for  the  purpose  of  being 
paid  over  to  his  principal,  and  is  actually  paid 
over,  no  suit  will  lie  against  the  agent  to  re- 
cover it  back.  In  Sadler  v.  Evans,  4  Burr., 
19S4,  the  defendant  was  the  receiver  of  the 
rent  of  Lady  Windsor,  and  in  that  character 
demanded  from  the  plaintiff,  and  received  a 
certain  rent,  for  which  he  gave  a  receipt,  stat- 
ing that  he  received  it  for  the  use  of  Lady 
Windsor.  The  rent,  in  truth,  was  not  due  to 
Lady  Windsor,  but  having  been  paid  for  the 
purpose  of  being  paid  over  to  her,  it  was  held 
that  it  could  not  be  recovered  back  from  the 
agent.  In  Duller  v.  Harrison,  Cowp.,  567,  and 
Cox  v.  Prentice,  3  Maule  &  S.,  344,  the  agent 
had  not  paid  over  the  moneys  to  his  principal. 
The  case  of  Greenway  v.  Hurd.  4  T.  R.,  553, 
which  was  principally  relied  on  by  the  defend- 
ant's counsel,  seems  to  be  placed  by  Ld.  Ken- 
yon,  more  on  the  ground  of  the  want  of  the 
notice,  required  by  statute  to  be  given,  before 
an  action  could  be  sustained,  than  upon  the 
principle  that  the  defendant  was  exempt  from 
liability  as  being  an  agent;  and  Buller,  J., 
seems  to  put  his  opinion  on  the  ground  that 
the  payment  by  the  plaintiff  was  voluntary  on 
his  part. 

In  Ripley  v.  GeUton,  9  Johns.,  201,  the  Col- 
lector of  the  Customs  was  held  liable  in  an 


action  for  money  had  and  received,  for  duties 
which  had  been  illegally  exacted  by  him,  al- 
though the  duties  had  been  paid  over  by  him 
to  the  U.  S.  The  court  there  adopted  the  true 
distinction.  They  say  the  cases  which  exempt 
the  agent  from  the  suit,  if  he  has  paid  over 
the  money  to  his  principal,  without  notice,  do 
not  apply.  The  money  was  paid  by  compul- 
sion ;  it  was  extorted  as  a  condition  of  grant- 
ing the  clearance,  and  not  paid  with  the  intent 
or  purpose  that  the  collector  should  pass  it  to 
the  credit  of  the  U.  S.  And  they  rely  upon 
Snowden  v.  Davis,  1  Taunt.,  359. 
.  *In  Townson  v.  Wilson,  1  Campb.,  [*457 
397,  Ld.  Ellen  bo  rough  says,  if  any  one  gets 
money  into  his  hands  illegally,  he  cannot 
discharge  himself  by  paying  it  over  to  another. 
But  it  is  not  necessary  to  rely  on  that  principle 
in  this  case  ;  for  it  was  proved  on  the  trial  that 
the  defendant  admitted  he  had  no  interest  in 
the  defense  ;  that  it  was  conducted  either  by 
the  Secretary  of  War  or  the  marshal.  In  such 
a  case,  even  if  the  liability  of  the  defendant 
were  more  questionable,  I  should  hesitate  be- 
fore I  would  drive  the  plaintiff  to  a  new  action, 
against  the  very  persons  who  now  in  truth  de- 
fend this. 

Judgment  for  the  plaintiff. 

Cited  in— 29  Barb.,  92;  52  Barb.,  579;  56  How.  Pr., 
482 ;  8  Bos.,  155 ;  2  E.  D.  S.,  234 ;  41  Wis.,  131. 
See  4  Cow.,  470,  post. 
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GRISWOLD 

v. 

STEWART  ET  AL.,  Heirs  and  Terre-tenants 
of  WALTON. 

Death  of  Party — Entry  of  Judgment  by  Default 
at  Term  Commencing  thereafter — Judgment 
Void — Relation — Sci.  Fa  on  such  Judgment 
against  Terre-tenants — Practice. 

A  judgment  by  default,  entered  at  a  term  which 
commences  after  the  defendant's  death,  is  void. 

It  is  not  made  good  by  any  statute ;  and  is  not 
good  by  relation  ;  for, 

A  judgment  does  not  relate  back  to  a  period  be- 
yond the  first  day  of  the  term  at  which  it  is  entered. 

On  a.  scire  facias  upon  such  a  judgment  against 
the  terre-tenants,  they  may  show  by  plea  that  the 
judgment  was  so  entered ;  for, 

The  rule,  that  one  cannot  contradict  a  record,  ap- 
plies only  to  such  as  are  parties  or  privies  to  the 
record,  and  may  bring  error ;  and, 

The  rule  that  one  cannot  to  a  scire  facias,  plead 
any  matter  which  he  might  have  pleaded  to  the 
original  action,  is  also  limited  to  parties  or  privies. 

Citations-1  Chit.  PI.,  354;  16  Johns.,  55:  Bae.  Abr. 
Error,  B;  Cro.  Eliz.,  199:  1  Ld.  Raym,  669;  2  Salk. 
600,  2  Mod.,  308;  8  Johns.,  77;  Cowp.,  727:  2  Sir., 
1013 ;  17  Car.  2,  c.  8 :  Tidd..  847,  849  ;  1  K.  L.,  144,  sec. 
5;  312;  Act  April  15, 1814  (sess.  37,  eh.  200,  sec.  40);  8 
and  9  Win.,  3  eh.  11. 

ON  scire  facias  against  Stewart  and  others, 
setting  forth  a  judgment  of  this  court  in 
favor  of  the  plaintiff,  against  Walton,  for  $5,- 
866.02  debt  and  costs,  Oct.  29,  1813  ;  that 
execution  thereof  still  remained  to  be  made  ; 
that  Walton  was  dead  ;  and  commanding  the 
Sheriff  of  Columbia  Co.  to  warn  the  heirs 
and  tenants  of  all  the  lands  in  his  bailiwick, 
whereof  Walton,  or  any  other  person  or  per- 
sons, in  trust  for  him,  were  seised  Oct.  29 
1813,  or  at  any  time  after,  to  show  cause,  &c.' 
9  440 
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why  the  debt  and  costs  should  not  be  made  of 
those  lands  and  tenements  ; 

Stewart,  being  warned  as  one  of  the  tenants 
on  the  day  of  the  rendition  of  the  judgment, 
appeared  and  pleaded  two  pleas,  one  of  which, 
and  the  only  one  which  it  is  important  to 
notice,  was  thus  :  that  the  suit  in  which  the 
judgment  was  obtained  against  Walton,  was 
commenced  by  bill,  he  being  an  attorney  and 
counselor  of  this  court ;  and  that  he  died  be- 
fore the  rendition  of  the  judgment,  to  wit : 
458*]  *Oct.  5,  1813  ;  and  that  the  judgment 
was  obtained  by  default,  and  without  issuing 
any  writ  of  scire  facias. 

General  demurrer  and  joinder. 

Mr.  J.  Lynch,  in  support  of  the  demurrer, 
said  the  plea  is  bad  :  1.  Because  it  impeaches 
the  validity  of  record.  1  Chit.  Plead.,  354; 
Hnyward  v.  Ribbaw,  4  East,  310 ;  Horsy  v. 
Daniel,  1  Lev.,  161  ;  Moses  v.  Macferlan,  2 
Burr.,  1007,  arguendo;  Drake  v.  Mitchell,  3 
East,  251,  258.  According  to  the  record,  Wal- 
ton appeared  and  must  have  been  alive.  2. 
Because  it  sets  up  matter  of  defense  which 
existed  prior  to  the  judgment.  M'Farland  v. 
Irwin,  8  Johns.,  77,  79  ;  Cook  v.  Jones,  Cowp., 
727,  728  ;  Bush  v.  Oower,  2  Str.,  1043. 

Mr.  D.  Cody,  contra.  The  judgment  was 
absolutely  void  as  to  every  one  except  parties 
or  privies,  and  all  who  could  not  bring  error. 
Wnrterv.  Perry,  Cro.  Eliz.,  199;  Proctor  v. 
Johnson,  2  Salk.,  600  ;  S.  C.,  1  Ld.  Raym., 
669. 

Error  could  not  have  been  brought  by 
Stewart  the  terre-tennat.  (Bac.  Abr.,  Er- 
ror, B.) 

At  any  rate  the  judgment  does  not  relate  to 
a  day  when  Walton  was  living,  and  is  no  lien 
on  land  which  had  ceased  to  be  his,  when  the 
judgment  was  entered.  Heapy  v.  Parris,  6  T. 
R..  368.  The  lands  had  descended  ;  and  it  is 
only  of  lands,  whereof  he  was  seised  at  the 
rendition  of  the  judgment,  that  execution 
could  be  had.  (1  R.  L.,  500,  501,  sec.  2.) 

Curia,  per  SUTHERLAND,  J.  The  rule,  that 
records  cannot  be  impeached  in  pleading,  is 
founded  on  the  consideration  that,  the  regular 
and  orderly  way  of  trying  their  validity  is  by 
writ  of  error  ;  and  that  it  might  lead  to  great 
abuse,  to  permit  the  solemn  judgments  of  a 
court  of  record  to  be  incidentally  called  in 
question  in  pleading,  when  a  more  direct  and 
satisfactory  mode  of  testing  their  validity  ex- 
ists. 1  Chit.  PL,  354,  and  the  cases  there 
cited  ;  Green  v.  Ovington,\Q  Johns.,  55. 

The  reason  of  the  rule  shows  its  limitation. 
It  is  confined  to  parties  or  privies,  who  alone 
can  bring  error.  (Bac.  Abr.,  Error,  B,  and  the 
cases  there  cited.)  It  does  not  apply  to  stran- 
gers. Thus,  in  Warter  v.  Perry,  Cro.  Eliz., 
459*]  *199,  which  was  scire  facias  against 
bail,  they  pleaded  that  the  principal  was  dead 
the  day  of  the  judgment  given  ;  and  the  ob- 
jection was  taken  that  the  plea  went  to  avoid 
the  judgment  as  being  erroneous  ;  but  the  plea 
was  held  good,  because  the  bail  could  not  have 
a  writ  of  error  to  reverse  the  judgment.  So 
in  Proctor  v.  Johnson,  1  Ld.  Raym. ,  669,  the 
question  was,  whether  a  scire  facias  lay  at  com- 
mon law,  against  the  terre-tenants  on  a  judg- 
ment in  ejectment.  It  was  held  that  it  did  ;  and 
Holt,  Ch.  J.,  said,  "  upon  the  scire  facias  the 
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terre-tenants  will  have  notice  ;  and  they,  being 
strangers  to  the  judgment,  may  falsify."  (S.C., 
2  Salk.,  600  )  The  case  of  RandaUand  his  Wife, 
2  Mod.,  308,  establishes  the  same  doctrine. 
That  was  an  action  of  debt  upon  an  adminis- 
tration bond  ;  and  the  defendants  pleaded  a 
judgment  recovered  against  the  intestate,  and 
nil  onsets  ultra.  The  plaintiff  replied  that  there 
was  an  action  against  the  intestate,  but  that 
he  died  before  judgment,  and  that  after  his 
death  judgment  was  obtained,  and  kept  on 
foot  per  fraudem.  The  defendants  traversed 
the  fraud,  but  did  not  answer  the  death  of  the 
intestate,  and  the  plaintiff  demurred.  The 
replication  was  held  good  ;  because,  the  judg- 
ment being  manifestly  bad,  and  the  plaintiff  a 
stranger  to  it,  he  had  no  other  way  to  avoid  it 
but  by  plea. 

But  it  is  said  the  plea  is  bad,  because  the 
matter  of  defense  which  it  sets  up  existed  prior 
to  the  judgment,  within  the  cases  of  M'Far- 
land v.  Irwin,  8  Johns.,  77  ;  Cook  v.  Jones, 
Cowp.,  727,  and  Bush  v.  Oower,  2  Str.,  1043. 
The  rule,  that  nothing  which  was  a  defense  to 
the  original  action  can  be  pleaded  in  scire 
facias,  applies  only  to  the  original  parties  or  to 
privies,  not  strangers.  This  is  evident  from 
the  reason  and  nature  of  things. 

If,  then,  the  defendant  has  a  right  to  set  up 
this  matter  of  defense,  is  it  not  conclusive,  to 
show  the  judgment  which  is  sought  to  be  en- 
forced, absolutely  void  as  against  the  defend- 
ant ?  It  was  a  judgment  by  default,  not  by 
confession  or  verdict,  and  therefore  not  within 
the  Statute  of  17  Car.  2,  ch.  8  ;  Tidd,  847  ;  1 
R.  L.,  144,  sec.  5, which  provides  that  the  death 
of  either  party,  between  verdict  and  judgment, 
shall  not  be  alleged  for  error,  so  as  the  judgment 
be  entered  within  *two  terms  after  the  [*46O 
verdict ;  nor  within  the  Act  of  Apr.  15,  1814, 
sess.  37,  ch.  200,  sec.  40,  which  has  a  provision 
similar  to  the  last  in  relation  to  judgments  en- 
tered by  confession,  after  the  death  of  the  de- 
fendant ;  so  that  they  be  entered  in  two  terms 
after  the  signing  a  plea  of  confession  in  actions 
pending  during  the  defendant's  lifetime  ;  nor 
is  it  within,  the  10th  section  of  the  Act  con- 
cerning Executors  and  Administrators,  1  R. 
L.,  312,  which  provides  that  judgment  shall 
not  abate  by  the  death  of  either  party,  after 
interlocutory  judgment  (8  &  9  Wm.  Ill,  ch.  11; 
Tidd,  847);  for  the  representatives  of  the  de- 
ceased were  not  brought  in  and  made  parties 
by  scire  facias,  which  was  necessary  by  that 
statute. 

Nor  can  the  judgment  be  supported  on  the 
ground  of  relation.  It  cannot  relate  back  to  a 
period  anterior  to  the  term  as  of  which  it  was 
entered.  (Tidd,  849,  and  the  cases  there  cited.) 
It  was  entered  on  the  29th  Oct.,  1813  ;  i.  e., 
during  the  October  Term,  which  commenced 
on  the  third  Monday  of  that  month.  Walton 
died  on  the  5th,  about  a  fortnight  before  the 
term  commenced.  The  judgment  is,  therefore, 
void,  and  the  demurrer,  consequently,  well 
taken.  If  void,  it  was  no  lien  on  the  lands  of 
the  defendant — a  conclusive  objection  against 
an  execution  upon  land  in  the  hands  of  the 
terre  tenants. 

Judgment  for  the  defendant. 

Reviewed— 7  Fed.  Rep.,  557. 

Cited  in-13  Wend.,  594 ;  5  N.  Y.,  440 :  10  N.  Y.,  169  : 
26  N.  Y.,  354 ;  2  Barb.,  154 ;  13  How.,  L22. 
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461*]    *MARSH  v.  LAWRENCE. 

Confession  of  Judgment  before  Justice —  What 
Sufficient  Specification — Bill  of  Sale  for  Secu- 
rity to  Vendee — Possession  of  Vendor,  not  Evi- 
dence of  Fraud— Equity  of  Redemption,  not 
Liable  to  Execution. — Priority  of  Executions — 
Sale  on  Junior  Execution,  Valid — Supreme 
Court  will  not  Interfere,  Summarily,  as  to  Ap- 
plication of  Money  Levied  on  Execution,  by 
another  than  its  Own  Officers—  Whether  Levy 
Presumed. 

What  shall  be  deemed  a  valid  confession  of  judg- 
ment before  a  justice  under  the  Statute,  sess.  41,  en. 

Form  of  a  confession,  specification  and  affidavit 
under  that  Statute  recognized  as  valid. 

A  specification,  stating  generally  that  the  debt  is 
due  from  the  defendant  to  the  plaintiff,  for  money 
paid  by  the  latter,  as  security  for  the  former,  is  suffi- 
cient. 

A  bill  of  sale,  or  assignment  of  goods,  declaring 
that  the  object  is  to  secure  the  vendee  as  surety  for 
the  vendor,  and  that  in  case  the  vendee  shall  be- 
come liable,  that  he  may  turn  the  goods  out  on  exe- 
cution, or  that  they  should  be  at  his  disposal  at  pri- 
vate sale,  accounting  to  the  vendor  for  the  proceeds, 
is  ia  nature  of  a  mortgage,  the  possession  of  the 
vendor  consistent  with  the  face  of  the  deed,  and 
therefore  not  evidence  of  fraud  as  to  creditors. 

An  equity  of  redemption  in  goods  cannot  be  taken 
and  sold  on  execution. 

A  justice's  execution  was  levied  on  goods,  which 
were  sold ;  but  previous  to  the  levy,  a  fl.  fa.  against 
the  same  goods  had  been  delivered  to  the  sheriff ; 
held,  that  the  levy  and  sale  upon  the  justice's  exe- 
cution changed  the  property  of  the  goods,  and  the 
sheriff  could  not  afterwards  take  them. 

If  a  sheriff  having  two  executions,  sell  on  a  junior 
one,  the  sale  is  valid. 

The  Supreme  Court  will  not  interfere  summarily, 
and  direct  how  money  levied  on  execution  by  a  con- 
stable, or  other  person,  not  their  own  officer,  shall 
be  applied. 

Otherwise,  as  to  their  own  officers. 

Whether  a  levy  will  ever  be  presumed  as  between 
conflicting  executions  (doubted  by  Sutherland,  J., 
Interrupting  Noxon,  aryuendo). 

It  seems  that  a  levy  will  be  presumed  in  no  case, 
unless  where  a  want  of  it  would  be  gross  negligence 
in  the  officer.  Per  Sutherland,  J.,  interrupting 
Noxon,  aryuendo. 

Citations— Sess.  41,  ch.  94,  sec.  7;  1  R.  L.,  502;  12 
Johns.,  163, 403 ;  4  East,  523,  538 ;  1  Ld.  Raym.,  252 ;  18 
Johns.,  311. 

~P  RROR  from  the  C.  P.  of  Onondaga,  where 
JLA  the  cause  came  by  appeal  from  a  justice's 
court,  by  which  judgment  was  rendered  against 
Mursn  for  $30. 

The  action  below  was  trover  by  Edmund 
Lawrence  against  Marsh  for  a  horse.  The 
cause  was  tried  in  the  C.  P.  in  Aug.,  1822, when 
the  jurv  found  a  special  verdict,  that  in  the 
term  of  Nov..  1818,  in  the  C.  P.  of  Onondaga, 
one  Hutchinson  recovered  a  judgment  of 
$1,010,  the  penalty  of  a  judgment  bond  and 
costs,  against  M.  Curtis  and  Joub  Lawrence, 
which  was  docketed  Dec.  11,  1818  ;  that  &fi. 
Ja.  issued  thereon,  and  was  delivered  to  Bron- 
son,  a  deputy -sheriff ,  Sept.  28,  1819,  at  8  A.  M., 
who  levied  upon  the  personal  property  of 
Curtis  and  Lawrence,  and  sold  Lawrence's 
property  Sept.  15,  1821,  to  $450.30,  which  was 
paid  to  Hutchinson;  and  Jan.  15, 1822,  Hutch- 
inson received  $240.90,  in  full  of  his  judgment. 
That  the  judgment  was  given  for  a  debt  of 
Curtis,  Lawrence  being  the  surety;  that  under 
date  of  May  10,  1820,  Curtis  executed  a  bill  of 
sale  of  the  horse  in  question,  with  divers  other 
personal  property  particularly  mentioned  in  it, 
reciting  that  Lawrence  had  thus  become  secu- 
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rity,  and  providing  *that  the  articles  [*462 
should  be  at  the  disposal  of  Lawrence,  in  case 
he  should  be  made  liable  on  the  judgment;  that 
he  might  turn  them  out  to  be  sold  on  the  exe- 
cution, or  take  them  into  his  own  possession, 
and  dispose  of  them  at  private  sale,  accounting 
to  the  vendor  for  the  proceeds.  That  this  in- 
strument was  made  out  in  1821,  and  was  sent 
by  Curtis  to  Lawrence  Sept.  15,  1821,  without 
any  request  of  Lawrence  for  that  purpose  at 
that  time,  though  Lawrence  had  frequently  re- 
quested Curtis  to  secure  him  ;  that  the  bill  of 
sale  was  intended  to  include  all  the  personal 
property  of  Lawrence  holden  by  the  execution, 
and  was  antedated  by  mistake;  that  Lawrence 
never  took  possession  of  the  property,  or  any 
part  of  it.  That  Nov.  30,  1821,  a  judgment 
was  rendered  before  N.  H.  Earll,  Esq.,  a  jus- 
tice of  Onondaga,  in  favor  of  Lawrence,  against 
Curtis,  for  $100.32,  on  a  written  confession,  in 
these  words:  ' '  Joab  Lawrence  v.  Medad  Curtis. 
Medad  Curtis,  the  defendant  in  this  cause, 
hereby  certifies,  that  he  is  indebted  to  the 
plaintiff  in  this  cause,  in  the  sum  of  $100  over 
aad  above  all  demands  in  favor  of  the  defend- 
ant against  the  plaintiff  ;  and  that  the  same  is 
due  for  money  paid  by  him  to  James  Hutchin- 
son, as  security  for  him,  the  defendant.  Wit- 
ness, &c.,  November  30th,  1821.  (Signed) 
Medad  Curtis."  That  the  judgment  confessed 
was  for  part  of  the  money  raised  by  a  sale  of 
Lawrence's  property ;  and  Curtis  made  affida- 
vit before  the  justice  thus:  "Onondaga  County, 
ss.  Medad  Curtis,  the  above  named  defendant, 
being  duly  sworn,  saith,  that  the  above  state- 
ment is  true,  and  fhat  the  judgment  confessed 
in  the  above  cause  is  not  for  the  purpose  of 
defrauding  creditors,  and  that  he  honestly  and 
truly  owes  that  sum  to  Medad  Curtis."  That 
Dec.  1, 1821,  execution  was  issued  on  the  judg- 
ment by  consent  of  Curtis,  and  delivered  to  J. 
Bronson,  a  constable,  who,  Dec.  3,  1821,  levied 
on  Curtis'  property,  including  the  horse,  hav- 
ing then  the  bill  of  sale,  which  was  delivered 
by  Joab  Lawrence  to  his  son  Edmund  Law- 
rence (the  defendant  in  error),  the  appellee  in 
the  court  below,  and  by  him  delivered  to  Brou- 
son,  to  have  the  property  specified  in  it,  levied 
upon  by  him,  on  the  justice's  execution.  That 
Dec.  15,  1821,  Bronson  sold  the  *horse  [*4<$«* 
on  this  execution  to  Edmund  Lawrence  (the 
defendant  in  error)  who  took  him  into  his  pos- 
session. That  other  articles  besides  those  men- 
tioned in  the  bill  of  sale  were  also  levied  on 
and  sold.  That  when  the  horse  was  sold,  he 
was  in  Curtis'  barn,  but  had  been  taken  out 
and  shown,  and  several  bids  made  on  him,  &c. 
That  in  August  Term,  1820,  of  the  Onondaga 
C.  P.,  Jonas  Enrll,  Jr.,  recovered  judgment 
against  Curtis,  for  $102.47,  docketed  Aug.  29. 
1820  ;  upon  which  a  writ  of  fi.  fa.  was  issued 
and  returned  nulla  boiui ;  and  Nov.  30,  1821, 
an  alian  fi.  fa.  tested  Nov.  29,  1821,  and  re- 
'  turnable  the  4th  Monday  of  Feb.  thereafter, 
was  delivered  to  Elislui  Harsh  (the  plaintiff  in 
error),  the  appellant  below,  a  deputy-sheriff  of 
Onondaga;  that  Dec.  18.  1821,  Marsh  took  the 
horse  in  question  from  Edmund  Lawrence,  and 
advertised  and  sold  him  previous  to  this  suit 
being  commenced  before  the  justice.  That 
Curtis  had  possession  of,  and  used  the  horse, 
from  Nov.  30  to  Dec.  15,  1821,  Marsh  and 
Curtis  residing  within  100  rods  of  each  other 
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in  the  same  village.  That  Marsh  knew  noth- 
ing of  the  constable's  sale,  till  the  day  he  took 
the  horse.  That  the  execution  in  favor  of  Earll 
was  returned  satisfied  by  Marsh;  but  whether, 
&c. 

The  Court  of  C.  P.  gave  judgment  for  the 
plaintiff  (the  appellee)  below. 

Mr.  B.  F.  Butler,  for  the  plaintiff  in  error. 

1.  The  property  of  Curtis  was  bound  from 
the  time  when  the  alias fi.  fa.  was  delivered  to 
Marsh,  the  deputy.     The  defendant  in  error 
relies  on  the  general   principle  advanced  in 
Payne  v.   Drew,  4  East,  523,  that  till  actual 
levy,  the  property,   notwithstanding  the  de- 
livery of  the  execution  to  the  sheriff,  remains 
in  the  defendant,  subject  to  be  levied  upon  by 
any  other  process.     We  understand  this  court 
have  followed  Payne  v.  Drew,  in  Hotchkiss  v. 
M'Vicker,  12  Johns.,  403.     There  is  a  distinc- 
tion, however,  between  the  sheriff's  right  to 
maintain  trover,  and  his  right  to  seize  the  prop- 
erty.    But  admitting  the  constable's  lien  could 
not  be  devested  by  any  act  of  the  sheriff,  while 
that  lien  existed  ;    that  the  sheriff  could  not 
take  the  property  out  of  the  constable's  hands, 
464*]  *because  it  was  in  custody  of  the  law, 
the  reason  had  ceased  in  this  instance,  for  it 
was  sold  and  had  passed  into  the  hands  of  the 
defendant  in  error.     The  lien  had,  therefore, 
ceased.     It  is  extremely  well  settled  that  the 
defendant  in   the  execution  cannot,  by  any 
voluntary  sale  or  assignment  of  his  own,  de- 
feat the  lien  which  is  created  by  the  mere  de- 
livery of  the  execution  ;  but  the  sheriff  may 
take  the  property  wherever  he  can  find  it  in 
his  county,  before  the  return  day  of  the  execu- 
tion. Haggertyv.  Wilber,  16  Johns.,  287  ;  Lam- 
bert v.  Paulding,  18  Id.,  311  ;    Beals  v.  Allen, 
Id.,  363.   Now,  if  the  defendant,  Curtis,  could 
not  prevent  the  sheriff's  following  the  prop- 
erty by  a  direct  sale,  shall  he  be  permitted  to 
work  that  consequence  indirectly  by  voluntari- 
ly creating  a  judgment,  and  procuring  a  judi- 
cial sale.     In  a  word,  shall  he  be  permitted  to 
do  that  indirectly,  which  the  law  will  not  allow 
him  to  do  directly — to  do  that  by  operation  of 
law,  which  he  cannot  do  by  his  own  acts  ? 
There  is  no  more  reason   for  protecting  the 
purchaser  in  one  case  than  in  the  other.     The 
goods  are  subject  to  the  previous  lien,  like 
lands  to  the  judgment  first  docketed.    The  de- 
livery of  a  fi.  fa.  to  the  sheriff  has  the  same 
effect  upon  the  defendant's  goods  as  the  docket 
of  a  judgment  upon  his  hands.    Unless  this 
be  so,  the  plaintiff  in  the  execution  is  with- 
out remedy.     The  purchaser  of  the  goods  is 
not  a  sufferer.     He  is  bound  to  inquire,  and 
know  of  all  executions  in  the  sheriff's  hands  ; 
and  the  omission  to  do  so  is  his  own  fault. 
There  is  the  more  reason  that  he  should  be 
holden  to  this  in  the  case  before  the  court ;  for 
you  have  no  control  over  the  money  in  the 
hands  of  the  constable,  he  not  being  your  of- 
ficer, but  an  officer  of  the  inferior  court.     Be- 
sides, a  previous  levy  by  the  sheriff  should  be 
presumed. 

2.  The  defendant  in  error  can  claim  no  rights 
under  the  bill  of  sale,  for  several  reasons.  One 
is,  because  it  was  never  executed.     Joab  Law- 
rence did  not  know  of  it,  nor  assent  to  it  ;  an- 
other, he  waived  it  by  selling  under  the  execu- 
tion ;  another,  it  was  fraudulent  and  void  as 
being  a  general  sale,  and  the  possession  never 
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changed  ;  Sturtevant  v.  Ballard,  9  Johns.,  837, 
and  the  cases  there  cited  ;  another,  that  the 
sole  was  to  Joab  Lawrence.  How  can  it  be 
made  to  *inure  to  the  benefit  of  Ed-  [*465 
mund  Lawrence,  the  defendant  in  error,  who 
was  a  stranger  to  the  transaction,  so  as  to  en- 
able him  to  maintain  trover  ? 

8.  The  judgment  in  favorof  Joab  Lawrence 
was  void.  The  confession  was  defective  within 
the  Statute,  sess.  41,  ch.  94,  sec.  6,  7.  The 
written  confession  and  specification  are  not 
sufficiently  definite  to  satisfy  the  7th  section  of 
the  Act.  The  oath  was  not  in  due  form.  The 
specification  should,  at  least,  be  as  particular 
as  was  required  by  the  Act  passed  at  the  same 
session,  in  relation  to  confessions  in  courts  of 
record.  Ch.  259,  sec.  8  ;  Lawless  v.  Haeket,  16 
Johns.,  149.  By  the  Act  now  in  question,  the 
defendant  is  required  to  set  forth  the  particu- 
lar items  of  the  demand.  The  specification  is 
too  general.  It  is  no  guide  to  creditors,  who 
were  actually  concerned  in  this  case,  and  there- 
fore the  doctrine  in  Griffin  v.  Mitchett,  2  Cow., 
548,  550,  cannot  be  replied  to  us.  The  Statute 
(7th  sec.)  declares  the  judgment  void  if  it  want 
the  proper  specification  ;  and  Woodcock  v.  Ben- 
net,  1  Cow.,  711,  reviewed  all  the  cases,  and 
declared  that  where  the  judgment  is  void,  even 
purchasers  bonafide,  will  'not  be  protected. 

Mr.  B.  D.  Noxon,  contra.  The  assignment 
of  the  property  was  by  way  of  mortgage,  and 
it  has  been  often  decided  that  a  continuing 
possession  of  the  vendor  being  consistent  with 
the  contract,  is,  in  such  case,  no  evidence  of 
fraud.  That  the  transaction  was  morally  right, 
appears  by  the  special  verdict.  Edmund  Law- 
rence, though  not  nominally  a  party,  was  real- 
ly so.  The  bill  of  sale  was  delivered  to  him. 
At  any  rate  he  was  the  agent — as  such,  had 
possession  of  the  property  and  might  mainlain 
trover.  He  was  a  bailee.  It  appears  from  the 
verdict  that  the  claim  upon  the  mortgage  was 
never  abandoned  ;  at  least,  the  verdict  does 
not  find  that  it  was,  and,  therefore,  the  equity 
of  redemption  was  sold. 

The  confession,  specification  and  oath, though 
not  formal,  are  a  substantial  compliance  with 
the  Statute.  The  cause  and  item  of  indebted- 
ness are  given.  It  is  for  money  paid  as  securi 
ty,  and  could  not  be  more  specific. 

*Hereis  no  room  to  presume  a  pre-  f*4(>($ 
vious  levy  by  the  sheriff.  The  doctrine  of 
presumption  comes  in  only  where  the  execu- 
tion has  been  a  long  time  in  the  sheriff's  hands. 
The  verdict  finds  there  was  no  levy,  and  none 
was  indorsed  on  the  execution. 

[SUTHERLAND,  J.  It  is,  at  least,  question- 
able whether  a  levy  should  ever  be  presumed 
as  between  conflicting  executions  ;  and  I  do 
not  think  it  could  be  presumed  here,  upon  any 
ground.  It  is  done,  I  believe,  only  in  cases 
where  a  want  of  it  would  be  gross  negligence 
in  the  officer.] 

If  there  be  any  presumption  here,it  is  against 
the  levy. 

I  had  almost  supposed  the  gentleman  had 
given  up  his  claim  upon  the  point  of  the  pre- 
vious delivery  of  the  execution;  as  he  put  him- 
self on  Payne  v.  Drew,  4  East,  523,  which,  if 
law,  is  certainly  against  him.  But  he  seemed 
to  suppose  that  case  merely  went  against  tro- 
ver by  the  sheriff.  Our  Statute  is  the  same  as 
the  English;  and  our  common  law  is  the  same 
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touching  the  effect  of  the  delivery  of  an  execu- 
tion. Payne  v.  Drew  decides  that  where  there 
are  two  equal  authorities,  the  one  first  actually 
levied  or  executed  takes  preference.  It  is 
agreed  that  the  sheriff  had  not  such  a  lien  as 
would  sustain  trover.  This  is  the  settled  law. 
Hotchkiss  v.  M'  Vicker,  12  Johns.,  403.  The 
cases  cited  from  18  Johnson,  are,  that  the 
defendant  cannot  defeat  the  execution  by  vol- 
untary assignment ;  and  where  he  removes  the 
property,  and  it  is  sold  on  an  execution  sub- 
sequently delivered,  not  that  the  sale  shall  be 
defeated,  but  merely  that  the  money,  the  avails 
of  the  sale,  shall  be  applied  under  the  direc- 
tion of  the  court,  according;  to  the  date  of  the 
delivery  of  the  executions.  This  leaves  the  sale 
to  stand  good.  Such  was  the  case  of  Lambert 
v.  Paulding,  18  Johns.,  311.  That  case  is 
stronger  for  us  then  Payne  v.  Drew.  The  ob- 
jection, that  the  defendant  was  doing  indirect- 
ly, through  a  judgment  confessed,  what  he 
could  not  do  directly,  will  not  avail.  It  can- 
not be  pretended  that  there  was  any  fraud  in 
the  proceeding.  Where  two  executions  are  in 
the  same  sheriff's  hands,  and  he  sells  on  the 
younger,  even  there  the  sale  would  be  valid. 
467*]  Smallcomb  v.  Cross,  *Carth.,  419,  420  ; 
1  Salk.,  320  ;  1  Ld.  Raym.,  251  ;  Sandford  v. 
Rt>om,  12  Johns.,  162,  163,  164. 

Curia,  per  WOODWORTH,  J.,  after  stating 
the  case.  The  specification  filed  with  the  jus- 
tice was  substantially  a  compliance  with  the 
Statute,  sess.  41,  ch.  94,  sec.  7. 

The  bill  of  sale  must  be  considered  in  the 
nature  of  a  mortgage,  and  the  possession  of 
Curtis  consistent  with  it.  It  provides  that  the 
articles  conveyed  should  be  at  the  disposal  of 
Joab  Lawrence,  that  be  should  have  the  right 
to  turn  them  out  to  be  sold  on  the  execution  of 
Hutchinson,  or  dispose  of  them  at  private  sale. 
Lawrence,  then,  had  the  right  of  taking  pos- 
session at  any  time  when  he  should  think 
proper.  Curtis  had  no  right  to  detain  them  for 
any  definite  period.  He  was  subject  to  the 
pleasure  of  Lawrence.  He  had,  indeed,  an 
equitable  interest,  in  the  nature  of  an  equity 
of  redemption,  in  the  goods,  and  a  right  to  any 
surplus,  if  they  were  sold.  If  this  be  so,  I  do 
not  perceive  that  they  could  be  considered,  in 
judgment  of  law,  the  goods  and  chattels  of 
Curtis,  so  as  to  be  subject  to  the  execution  of 
Earll.  That  could  not  attach  on  an  equity, 
which  was  all  that  remained  in  Curtis.  If, 
therefore,  it  be  conceded  that  the  defendant  in 
error  acquired  no  title  under  his  purchase,  still 
he  had  the  lawful  possession  of  the  horse,  and 
might  well  maintain  an  action  against  the 
plaintiff  in  error,  who  derived  no  authority 
from  the  execution  to  make  the  levy  and  sale. 
I  incline  to  think  that  the  decision  or  this  cause 
might  be  placed  on  that  ground. 

If,  however,  I  am  mistaken  on  this  point, 
then  the  question  arises,  whether  theC.  P.  ex- 
ecution of  Kuril,  having  been  delivered  to  this 
nhcriff  before  the  justice's  execution  was 
levied,  is  entitled  to  a  preference.  If  the  prop- 
erty was  bound  from  the  time  of  the  delivery, 
and  the  defendant  in  the  execution  could  not 
miike  a  valid  sale  of  it  afterwards,  the  law  will 
not  permit  him  to  do  the  same  thing  indirectly, 
by  confensjng  a  judgment  and  authorizing  a 
judicial  sale. 
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But  a  more  difficult  question  is  presented 
here,  and  that  is,  whether  the  purchaser,  under 
the  justice's  execution,  is  *not  pro-  [*468 
tected.  I  am  not  aware  that  this  point  has 
been  decided  by  our  courts. 

The  statute  declares  that  no  writ  of  execu- 
cution  shall  bind  the  property  of  the  goods, 
but  from  the  time  the  writ  shall  be  delivered 
to  the  sheriff.  (1  R.  L.,  502.)  The  meaning 
of  these  words  is,  that  after  the  writ  is  so  de- 
livered, the  defendant  cannot  make  an  assign- 
ment, or  do  any  act  to  devest  the  right  of  the 
sheriff  to  take  the  goods.  The  delivery  does 
not  alter  the  property  ;  but,  both  before  and 
since  the  Statute  of  Frauds,  it  continues  in 
the  defendant  until  execution  executed.  (12 
Johns.,  403.)  The  delivery  of  the  execution 
does  not,  however,  in  every  case,  authorize 
the  sheriff  subsequently  to  take  the  goods  and 
sell  them.  In  Payne  v.  Drew,  4  East,  538,  Ld. 
Ellenborough  very  fully  and  accurately  ex- 
amined the  cases  on  this  subject  and  observed, 
that  "  the  sense  in  which,  and  the  extent  to 
which  goods  are  said  to  be  bound,  is,  that  it 
(the  fi.  fa.)  binds  the  property  as  against  the 
party  himself,  and  all  claiming  by  assignment 
from,  through,  or  under  him  ;  but  it  does  not 
so  vest  the  property  in  the  goods,  absolutely, 
as  to  defeat  the  effect  of  a  sale  thereof,  made 
by  the  sheriff  under  an  execution."  A  sheriff 
cannot  maintain  trover  for  goods  taken  out  of 
the  possession  of  the  party  against  whom  the 
execution  issued,  until  he  has  made  a  levy. 
He  has  only  a  right  to  seize  the  goods,  if  he 
can  find  them.  (12  Johns.,  403.) 

It  is  well  settled,  that  if  two  writs  of  fieri 
facias  are  delivered  to  the  sheriff,  and  he  sells 
under  the  junior  execution,  such  sale  cannot 
be  avoided,  and  the  party  has  no  remedy  but 
against  the  sheriff.  The  property  of  the  goods 
is  bound  by  the  sale,  and  cannot  be  taken  by 
the  execution  first  delivered.  The  reason  given 
is,  "  that  sales  made  by  the  sheriff  ought  not 
to  be  defeated  ;  for  if  they  were,  no  man  would 
buy  goods  levied  upon  by  a  writ  of  execu- 
tion." (1  Ld.  Raym.,  252;  4  East,  523  ;  12 
Johns.,  163,  403.) 

The  present  case  is  distinguished  by  this ; 
that  here  are  different  officers.  But,  if  the 
principle  be  sound,  it  follows  that  any  junior 
execution,  first  levied,  and  a  sale  under  it, 
confers  a  good  title  on  the  purchaser.  If  the 
executions  are  in  the  hands  of  the  same  officer, 
the  plaintiff  in  the  first  execution  *has  [*4<>9 
a  perfect  remedy  against  him ;  for  it  is  his 
duty  to  sell  on  the  first,  and  if  he  does  not,  he 
is  answerable.  If  the  executions  are  in  the 
hands  of  different  officers,  then  the  liability 
of  the  sheriff  to  whom  the  first  execution  was 
delivered,  would  depend  on  the  question, 
whether  he  had  been  guilty  of  negligence  in 
not  having  made  a  levy  before  the  sale  under 
the  second  execution.  "  If  there  be  no  negli- 
gence, I  apprehend  the  part}'  would  be  with- 
out redress,  unless  the  money  produced  by  the 
sale  under  the  second  execution  happened  to 
remain  in  the  hands  of  the  sheriff,  when  an 
application  was  made  to  the  court  for  a  rule 
directing  to  whom,  it  should  IK-  paid  over.  This 
was  done  in  Lambert  v.  Paulding,  18  Johns., 
811.  If,  however,  it  should  appear  that  the 
money  actually  raised  on  the  second  execution, 
had  been  paid  over  to  the  plaintiff  in  that  exe- 
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cution,  this  remedy  would  fail,  and  conse- 
quently, the  lien  arising  by  the  first  delivery 
would  become  ineffectual.  Whatever  might 
be  the  result  of  an  application  against  an  of- 
ficer of  the  court,  directing  him  to  pay  over 
money,  the  execution  of  this  summary  juris- 
diction would  not  be  used  to  enforce  such  an 
application  against  an  officer  of  another  court, 
over  whom  this  court  has  no  control.  But  if 
otherwise,  it  does  not  affect  the  present  ques- 
tion, which  is  between  the  sheriff  and  the  pur- 
chaser under  the  second  execution.  The  gen- 
eral principle,  it  appears  to  me,  goes  the  whole 
length  of  upholding  the  title  of  the  purchaser 
under  the  second  execution,  provided  the  levy 
and  sale  were  perfected,  before  a  levy  on  the 
first.  The  fact  that  one  execution  issued  from 
this  court,  or  the  C.  P.,  and  the  other  from  a 
justice's  court,  cannot  change  the  principle 
which  governs. 

In  the  case  of  Lambert  v.  Paulding,  it  ap- 
peared that  the  vessel  was  bound  by  an  execu- 
tion delivered  to  the  Sheriff  of  N.  Y.  It  was 
removed  to  Westchester.  and  there  levied  on 
and  sold.  The  title  of  the  purchaser  was  not 
even  questioned.  It  was  conceded  on  the 
argument  that  the  property  in  the  vessel  ac- 
quired by  the  purchaser  remained  undisturbed. 
The  claim  was,  that  the  proceeds  in  the  hands 
of  the  sheriff  were  subject  to  the  lien,  and  the 
court  directed  the  sheriff  to  pay  them  over. 
47 O*]  This  case  is  very  much  in  point.  *The 
only  difference  is,  that  the  purchaser  derived 
his  title  from  a  constable's  sale,  and  not  from 
a  sheriff's.  But  the  constable,  in  this  case, 
had  the  same  right  to  levy  and  sell  the  horse, 
that  the  Sheriff  of  Westchester  had  to  sell  the 
vessel.  If  so,  the  purchaser's  title  is  valid. 
It  was  not,  then,  competent  for  the  sheriff  to 
take  the  horse,  by  virtue  of  his  execution,  from 
the  premises  of"  the  defendant  in  error  ;  and 
the  judgment  must  be  affirmed. 

Judgment  affirmed. 

Cited  in-3  Wend.,  500 ;  8  Wend.,  347 ;  9  Wend.,  34 ; 
1  N.  Y.,  28,  296 ;  11  N.  Y.,  510 ;  28  N.  Y.,  577 :  40  N.  Y., 
103;  5  Barb.,  392 ;  16  Barb..  49 ;  25  Barb..  634 ;  19  How. 
Pr.,  482 ;  25  How.  Pr.,  65 ;  12  Abb.  Pr.,  102 :  2  Duer, 
105 ;  11  Leg.  Obs..  339 :  41  N.  J.  L.,  287  :  41  Am.  Dec., 
207,  208  (1  Gilm.,  636) ;  32  Am.  Rep.,  206  (12  Vroom.. 
281). 


CLARKSON  v.  EDES. 

Maritime  Law — General  Owner  of  Vessel — Right 
to  Maintain  Action  for  Freight — Lien —  Where 
Owner  Does  not  Piirt  with  Possesnion  and  Con- 
trol of  Vessel,  His  Lien  for  Freight  Remains — 
Question  Determined  by  Charter-party. 

When  the  general  owner  of  a  vessel  parts  with 
his  ownership  and  possession  in  the  vessel  to  a  char- 
terer, the  latter  is  considered  owner,  and  the  former 
has  no  lien  for  freight ; 

Otherwise,  where  he  does  not  part  with  the  pos- 
session  and  control  of  the  vessel. 


In  the  latter  case,  he  may  maintain  an  action  for 
the  freight,  in  the  name  of  the  master,  on  the  bills 
of  lading. 

Or  he  may  enforce  bis  claim  by  detaining-  the 
goods  till  .payment,  the  law  giving  him  a  lien  for 
the  freight. 

Where  the  general  owners  agreed  to  freight  and 
let  a  schooner  to  D.  Edes,  master,  to  proceed  from 
N.  Y.  to  Havana,  thence  to  Cura9oa,  thence  to  Jac- 
mel,  and  thence  to  N.  Y. ;  the  owners  covenanting 
that  she  should  be  tight,  strong,  well  manned,  vict- 
ualed and  appareled  during  the  voyage ;  that  D. 
might  load,  and  discharge  from  on  board,  such  car- 
go or  cargoes,  or  parts  thereof,  in  either  of  the 
ports  or  places,  as  by  them  should  be  ordered  ;  the 
schooner  to  proceed  as  soon  as  dispatched  by  D.  at 
either  or  any  of  the  ports  or  places  mentioned,  di- 
rect and  without  delay  to  the  next  port  or  place.  D. 
agreeing  to  deliver  and  receive  the  cargoes,  or  parts 
thereof,  at  all  the  places  along  side,  and  within 
reach  of  the  vessels :  to  pay  the  owners  at  the  rate 
of  §3^5  per  month,  at  the  end  of  every  month,  if  in 
port,  or  on  her  arrival  (if  required),  with  all  port 
charges  except  at  N.  Y. ;  also  to~  advance  what 
might  be  necessary  for  expenses,  if  wanted ;  suffi- 
cient room  in  the  hold  to  be  allowed  for  tho  pro- 
visions, wood  and  water,  and  for  storage  of  the 
i  cables:  and  on  the  vessel  arriving  at  Havana,  or 
any  other  port  mentioned,  if  D.  should  request  it  of 
the  master  or  commander,  the  vessel  to  return  di- 
rect to  N.  Y..  in  which  case  the  voyage  to  be  deemed 
ended,  as  if  she  had  visited  all  the  ports ;  held,  that 
the  general  owners  did  not,  by  this  contract,  part 
with  the  ownership  and  possession  of  the  vessel  to 
D.  so  as  to  preclude  their  lien  for  freight ;  and  that 
they  might  sue  the  consignee  for  the  freight  on  the 
bill  of  lading,  in  the  name  of  the  master ;  and  that 
a  payment  to  the  charterer,  with  notice  of  the  own- 
er s  clHim,  would  not  protect  the  consignee. 

Whether  the  general  owner  has  parted  with  the 
ownership  and  possession  to  the  charterer,  must  be 
determined  from  the  charter-party. 

Citations-8  Cr..  49,  50:  2  B.  &  A.,  511,  512;  1  Or., 
214,  237 :  18  Johns.,  157, 162 :  Cowp.,  143 ;  7  Taunt.,  14; 
1  Johns.,  238 ;  8  Johns.,  276 ;  8  Wh.,  605. 

ERROR  from  the  C.  P.  of  the  City  of  N.  Y. 
The  action  in  the  court  below  was  in- 
debitatus  assumpsit,  by  Edes  against  Clarkson, 
for  freight,  primage  and  average,  in  respect 
to  goods,  &c.,  carried,  £c.,  in  a  schooner 
called  Thetis,  the  plaintiff  master,  from  Hav- 
ana to  N.  Y.,  and  for  care  and  attendance, 
&c.,  about  loading  and  unloading  the  goods, 
&c.  The  cause  was  tried  in  May  Term,  1824, 
in  the  court  below,  before  Irving,  first  judge. 
On  the  trial,  the  plaintiff  gave  in  evidence, 
two  bills  of  lading,  one  of  goods  shipped  by 
The  Thetis,  by  Drake  and  Mitchell,  of  Havana, 
for  N.  Y.,  deliverable  in  good  order,  &c..  at 
*N.  Y.  (dangers  and  and  accidents  of  [*471 
the  seas  excepted),  to  Clarkson,  or  his  assigns, 
he  or  they  paying  freight,  &c.,  dated  Jan.  27, 
1824  ;  the  other,  of  goods  shipped  by  Clark  & 
Co.,  on  board  The  Thetis,  for  the  same  voyage, 
deliverable  in  like  good  order,  &c.  (with  like 
exception),  to  Clarkson,  or  his  assigns,  he  or 
they  paying  freight,  &c.,  dated  Jan.  21,  1824. 
The  defendant  below  admitted  the  receipt  of 
the  goods,  and  that  he  gave  a  receipt,  reciting 
that  a  controversy  existed  between  the  owners 
and  one  Charles  Douglass,  as  to  which  was 
entitled  to  the  freight,  and  promising  to  hold 
it  for  the  party  who  should  prove  to  be  legally 
authorized  to  receive  it. 


NOTE.— Lien  of  a  chartered  ship  for  freight. 

Under  a  contract  by  bill  of  lading  or  charter-party, 
the  ship  is  bound  to  the  cargo  and  the  cargo  to  the 
ship  for  the  performance  of  the  contract.  The  lien 
on  the  cargo  for  freight  belongs  to  the  ship,  and 
can  only  be  enforced  by  the  party  having  the  pos- 
session and  control  of  the  ship,  where  the  owner 
surrenders  the  possession  and  control  of  the  ship  to 
the  charterer,  the  latter  is  considered  owner  for  the 
,voyasre,  and  the  former  has  no  lien  for  freight. 
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Contra,  where  the  owner  retains  possession  and 
control.  Lander  v.  Clark,  1  Hall.  355;  Holmes  v- 
Pavenstedt,  5  Sandf.,  97;  Mactaggert  v.  Henry.  3 
E.  D.  Smith,  390;  Pickman  v.  Woods.  23  Mass.  (6 
Pick.),  248:  Palmer  v.  Gracie,  4  Wash.,  110;  Drink- 
water  v.  Brig  Spartan,  Ware,  149 ;  Ruggles  v.  Buck- 
ner,  1  Paine  C.  C.,  358:  Marcardier  v.  Chesapeake 
Ins.  Co.,  8  Cr.,  39:  Raymond  v.  Tyson,  58  U.  S.  (17 
How.),  53;  Belcher  v.  Copper,  4  Man.  &  G.,  502. 
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The  plaintiff  then  rested,  and  the  defendant, 
for  the  purpose  of  his  defense,  read  a  charter- 
party,  which  was  admitted  to  be  correct,  and 
to  be  executed  by  the  owners  of  the  schooner, 
and  by  Douglass,  and  that  the  freight  for 
which  this  suit  is  brought  was  earned  by  the 
schooner,  on  the  voyage  made  under  the  char- 
ter-party, which  was  as  follows  : 

"This  charter-party,  made  and  concluded 
this  10th  day  of  November,  A.  D.  1823,  be- 
tween William  Lockwood  &  Co.  and  John 
Bulkley  &  Son,  of  the  City  of  K  Y.,  of  the 
first  part  and  Charles  Douglass  of  the  aforesaid 
city,  of  the  second  part,  witnesseth,  that  the 
said  parties  of  the  first  part  have  hereby 
agreed  to  freight,  and  to  let  to  the  said  party 
of  the  second  part,  the  whole  of  the  schooner 
called  The  Thetis  of  N.  Y.,  of  the  burthen  of 
99||  tons,  whereof  Thomas  Edes  is  master, 
for  the  following  voyage,  viz.:  to  proceed 
from  hence  to  the  port  of  Havana;  at  and  from 
thence  to  Curacoa,  with  the  privilege  of  touch- 
ing, if  necessary,  at  a  port  or  place  on  the 
south  side  of  St.  Domingo,  on  her  way  to  the 
aforesaid  port  of  Curacoa;  at  and  from  thence 
to  Jacmel,  St.  Domingo,  and  from  thence  back 
to  N.  Y.  The  parties  of  the  first  part  engage, 
that  the  said  schooner  shall  be  tight,  strong 
and  well  manned,  victualed  and  appareled, 
and  shall  be  so  kept  during  the  continuance  of 
said  voyage;  that  the  party  of  the  second  part 
may  load  and  discharge  from  on  board  said 
schooner,  such  cargo  or  cargoes,  or  parts 
thereof,  in  either  or  any  of  the  above  ports  or 
places,  as  by  them  shall  be  ordered.  The  said 
472*]  schooner  to  *proceed  as  soon  as  dis- 
patched by  the  said  second  party,  at  either  or 
any  of  the  aforesaid  ports  or  places,  direct 
and  without  delay,  to  the  next  port  or  place, 
the  usual  dangers  of  the  seas  excepted.  The 
party  of  the  second  part  doth  hereby  agree  to 
deliver  and  receive  the  cargoes  or  parts  thereof, 
as  may  be  at  all  and  exery  place  alongside  and 
within  reach  of  the  vessel's  tackles,  she  being 
first  anchored  or  moored  at  the  usual  place  at 
each  port.  In  consideration  of  which,  the 
party  of  the  second  part  agrees  to  pay  to  the 
parties  of  the  first  part,  or  to  their  agents  or 
assigns,  at  and  after  the  rate  of  $325  for  every 
calendar  month,  payable  at  the  expiration  of 
every  mouth,  if  in  port,  or  immediately  on 
her  arrival  thereafter  (if  required  by  the  par- 
ties of  the  first  part),  in  the  currency  of  the 
place  wherever  she  may  be,  together  with  all 
and  every  port  charge,  excepting  at  the  port 
of  N.  Y. ;  and  also  to  advance  from  time  to 
time,  on  account  of  the  charter,  whatever 
moneys  may  be  required  for  the  necessary  ex 
penses  or  disbursements  of  the  vessel,  if  any 
should  be  wanted.  For  the  true  and  faithful 
performance  of  said  voyage,  the  parties  here- 
unto bind  themselves  each  to  the  other;  that 
is  to  say,  the  parties  of  the  first  part,  the  said 
schooner,  her  tackle  and  apparel,  and  the  said 
party  of  the  second  part,  the  cargo  or  cargoes 
to  be  ladened  on  board,  in  the  penal  sum  of 
$1,000  lawful  money  of  the  U.  S.  In  witness 
whereof,  they  have  hereunto  interchangeably 
set  their  hands  and  seals  on  the  day  and  the 
year  first  above  written. 

It  is  understood  that  sufficient  room  in  the 
hold  of  said  vessel  is  to  be  allowed  for  the  nec- 
essary provisions,  wood  and  water  during  the 
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voyage  above  mentioned,  and  also  for  storage 
of  the  cables. 

It  is  also  further  agreed  and  understood,  by 
the  parties  to  the  foregoing  instrument  of  writ- 
ing or  charter-party,  that,  upon  the  arrival  of 
the  said  schooner  Thetis,  at  the  port  of  Havana, 
or  at  any  other  of  the  foreign  ports  or  places 
mentioned  in  the  foregoing  instrument,  if  the 
party  of  the  second  part  shall  request  of  the 
master  or  commander,  the  immediate  and  di- 
rect return  of  said  schooner  from  Havana,  or 
from  any  of  the  other  of  said  ports,  directly 
to  the  port  of  *N.  Y.,  said  master  or  [*473 
commander  shall  be  obliged  so  to  do;  and  upon 
the  arrival  and  discharge  of  said  schooner,  in 
the  port  of  N.  Y.,  said  voyage,  alluded  to  in 
the  foregoing  instrument  of  writing  shall  be 
deemed  to  have  been  concluded  and  completed, 
as  effectually  as  if  said  schooner  had  visited 
or  touched  at  all  the  ports  mentioned  in  the 
foregoing  charter-party.  In  witness,  whereof, 
the  parties  have  interchangeably  set  their  hands 
and  seals  hereto." 

The  defendants  then  gave  in  evidence  the 
receipt  in  full  by  Douglass  for  the  freight  re- 
ceived of  Clarkson,  the  defendant  below,  dated 
Apr.  10,  1824.  This  payment  was  made  on 
Douglass'  indemnifying  Clarkson  against  the 
plaintiff's  claim. 

Upon  this  proof,  the  plaintiffs  counsel  sub- 
mitted, that  the  owner  under  the  charter- 
party  had  the  sole  right  to  freight,  of  the  con- 
signees; that  the  payment  by  Clarkson  to 
Douglass  was  not  bona  fide,  and  that  this  was 
the  only  question  for  the  jury. 

On  the  part  of  the  defendant,  it  was  con- 
tended, that  Douglass  had  the  sole  right  to  col- 
lect the  freight  under  the  charter-party;  but 
that,  if  the  owners  had  a  lien  on  the  goods  of 
the  coQsignees,  they  had  lost  it  on  the  posses- 
sion of  the  goods  coming  to  the  defendant; 
and,  that  they  could  not  maintain  a  suit  on  the 
bills  of  lading  for  the  freight,  but  must  look 
to  the  charterer  under  the  charter-party,  or  to 
the  defendant  on  the  special  agreement  entered 
into  by  him  with  the  plaintiff;  thirdly,  that, 
even  if  the  owners  had  a  right  to  collect  the 
freight,  there  was  an  equal  right  in  Douglass; 
and,  as  Douglass  had  first  received  it,  the  pay- 
ment was  good;  fourthly,  that,  before  the 
owners  could  have  a  right  to  collect  the  freight, 
they  were  bound  to  show  by  the  terms  of  the 
charter-party,  that  they  had  demanded  pay- 
ment of  the  monthly  freight  of  Douglass,  who 
refused  to  pay  it;  fifthly,  inasmuch  as  the  bills 
of  lading  did  not  make  the  freight  payable 
to  the  master,  he  had  no  claim  for  it  under 
the  facts. 

The  judge  gave  his  opinion,  that  it  was  evi- 
dent from  the  defendant's  receipt  of  Feb.  18, 
1824,  that  the  cargo  for  which  this  freight  was 
claimed  was  received  by  the  defendant  with  a 
knowledge  that  a  controversy  existed  between 
the  owners  of  the  vessel  and  the  charterer, 
Douglass,  as  to  which  *wu.s  entitled  to  [*474 
receive  it,  and  that  the  defendant  was  to  be 
accountable  to  the  one  who  should  be  ad- 
judged lawfully  entitled;  his  payment  was 
with  a  view  to  this  accountability;  the  more 
so.  as  he  took  an  indemnity.  That  this  ac- 
countability was  evidently  to  depend  on  the 
decision  of  some  court;  and  the  only  question, 
therefore,  would  be,  who  was  the  owner  and 
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possessor  of  this  vessel  for  the  voyage.  That 
if  the  general  owners  were  to  be  in  possession 
of  the  vessel,  and  have  the  control  of  her  dur- 
ing the  voyage,  they  were  entitled  to  the 
freight.  That  this  would  would  depend  on  the 
construction  of  the  charter-party,  the  various 
provisions  of  which  he  examined;  and  held, 
that  they  had  not  parted  with  the  ownership 
and  possession.  That  being  both  owners  and 
in  possession,  they  were  entitled  to  receive  the 
freight  and  to  enforce  the  claim,  either  by  de- 
taining the  goods  until  the  freight  was  paid, 
or  by  bringing  an  action  on  the  bills  of  lading. 

To  this  opinion  the  defendant's  counsel  ex- 
cepted,  a  verdict  was  found  for  the  plaintiff 
for  $109.74,  on  which  judgment  was  rendered 
in  the  court  below,  and  the  cause  came  here 
upon  a  bill  of  exceptions. 

Mr.  T.  A.  Emmet,  for  the  plaintiff  in  error, 
contended: 

1.  That  the  owners  had  no  right  to  look  to 
any  other  than  Douglass  for  the  moneys  due 
under  the  charter-party.     Button  v.  Braggs, 

7  Taunt.,    14;  Christie  v.   Lewis,   2  Brod.  & 
Bing.,  410.     And  he  distinguished  this  from 
Hooe  v.    Oroverman,  1  Cr.,  214;  and  he  also 
cited  as  bearing  upon  this  point.  Grade  v.  Pal- 
mer, 8  Wh.,  632,  per  Johnson,  J.;  Chandler  v. 
Belden,  18  Johns.,  157,  per  Spencer,  J.;  1  Com. 
on  Cont,,  359-60;    Doug.,  104;  Abbott,    228; 
Faith  v.  E.  I.  Co.,  4  B.  &  A.,  630,  and  Tate  v. 
Meek,  8  Taunt.,  280,  293. 

2.  The  owners  had,  at  any  rate,  no  other 
right  than  a  mere  lien  on  the  property,  and 
having  parted  with  this,  had  no  right  to  sue. 

3.  If  the  owners  might  sue,  the  charterer 
had  the  same  right;  and  he,  having  first  carried 
his  right  into  effect,  deprived  the  owners  of 
their's  as  against  Clarkson. 

Mr.  J.  AntJion,  contra,  contended: 

1.  That  the  bills  of  lading  being  in  the  com- 
mon form,  the  freight  money  was,  from  the 
475*]  *nature  of  the  instrument,  payable  to 
the  owners;  Abbott,  pt.  3,  ch.  2;  and  the  mas- 
ter may  collect  it  in  his  own  name.    Ib. 

That  Messrs.  Lockwood  &  Co.  and  Bulkley 
&  Son  were  to  be  considered  the  owners,  he 
cited  Marcadier  v.  The  Chesapeake  Ins.  Co.,  8 
Cr.,  49,  per  Marshall,  Ch.  J.;  Christie  v.  Lewis, 
2  Brod.  &  Bing.,  435:  Grade  v.  Palmer,  8  Wh., 
605;  Saville  v.  Champion,  2  B.  &  A.,  511,  per 
Abbott,  Ch.  J.;  Hooe  v.  Groverman,  1  Cr., 
237;  Abbott,  pt.  3,  ch.  1;  Faith  v.  East  Ind. 
Co.,  4  B.  &  A.,  637,  per  Parke,  arg.;  2  B.  & 
A.,  510,  Campbell,  arg. 

2.  Though  the  owner's  lien  be  gone,  the 
right  of  action  on  the  bill  of  lading  remains. 

^Mr.  Emmet,  in  reply,  cited  Tales  v.  Railston, 

8  Taunt.,  293. 

[And  both  the  counsel  examined  at  large, 
the  different  clauses  of  the  charter-party,  and 
the  cases  cited,  in  reference  to  the  question 
who  should  be  deemed  owner.] 

WOODWORTH,  J.  The  plaintiff  below  was 
master  of  the  schooner  Thetis,  and  declared 
for  the  freight  of  certain  goods.  On  the  ar- 
rival of  the  vessel  at  N.  Y.,  the  goods  were 
delivered  to  the  plaintiff  in  error,  who  gave  a 
receipt,  promising  to  pay  freight  to  the  party 
legally  authorized  to  receive  it.  This  arrange- 
ment was  made  in  consequence  of  a  contro- 
versy between  the  owners  of  the  vessel,  and 
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one  Douglass,  to  whom  to  whom  they  had  exe- 
cuted a  charter-party  for  the  voyage,  both, 
claiming  a  right  to  the  freight.  The  defend- 
ant in  the  court  below  gave  in  evidence  the 
charter-party,  and  proved  that  Apr.  10,  1824, 
he  paid  the  amount  of  freight  to  Douglass,  on 
receiving  a  bond  of  indemnity.  The  judge 
held  the  only  question  to  be,  who  was  the 
owner  and  possessor  of  the  vessel  for  the  voy- 
age ;  and  that  if  the  owners  of  the  vessel  were 
to  be  considered  in  possession,  they  were  en- 
titled to  receive  the  freight,  and  that  would 
depend  upon  the  construction  of  the  charter- 
party  ;  that,  in  his  opinion,  the  owners  had 
not  parted  with  the  ownership  and  possession; 
and  were  entitled  to  receive  the  freight,  and 
to  enforce  their  claim,  either  by  detaining  the 
goods  until  payment,  or  by  bringing  an  action 
on  the  bills  of  lading. 

*To  this  opinion  the  defendant  ex-  [*47G 
cepted. 

The  right  to  collect  the  freight  is  exclusive 
in  one  or  the  other  of  the  parties.  This  right 
may  be  enforced  by  insisting  on  the  lien  until 
payment,  or  by  resorting  to  an  action,  which, 
may  be  sustained  in  the  name  of  the  master, 
on  the  bills  of  lading,  for  the  benefit  of  the 
owners  and  possessors  of  the  vessel.  Whether 
payment  to  the  charterer  exonerated  the  de- 
fendant, necessarily  depends  on  the  question, 
whether,  by  the  terms  of  the  charter-party,  he 
had  the  control,  navigation,  and  possession  of 
the  vessel  for  the  voyage.  From  an  attentive 
consideration  of  the  various  clauses  and  pro- 
visions of  the  charter-party,  I  am  of  opinion 
that  the  general  owners  had  not  parted  with 
the  ownership  and  possession  of  the  vessel, 
and  consequently  they  were  entitled  to  receive 
the  freight. 

The  law  is  correctly  laid  down  in  Marcadier 
v.  Chesapeake  Ins.  Co.,  8  Cr.  49.  It  is,  that  "  a 
person  may  be  owner  for  the  voyage,  who,  by 
a  contract  with  'he  general  owner  hires  the 
ship  for  the  voyage,  and  has  the  exclusive  pos- 
session, command  and  navigation  of  the  ship. 
But  where  the  general  owner  retains  the  pos- 
session, command  and  navigation  of  the  ship, 
and  contracts  to  carry  a  cargo  on  freight  for 
the  voyage,  the  charter-party  is  considered  a 
mere  affreightment,  sounding  in  covenant  ; 
and  the  freighter  is  not  clothed  with  the  char- 
acter or  legal  responsibility  of  ownership.  In 
the  first  case,  the  general  freighter  is  respon- 
sible for  the  conduct  of  the  master  and  mariners- 
during  the  voyage.  In  the  latter  case  the  re- 
sponsibility rests  on  the  general  owner." 

The  construction  must  be  on  the  whole  in- 
strument, in  order  to  determine  whether  the 
owner  intended  to  part  with  the  possession. 

The  first  clause  declares  that  the  parties  of 
the  first  part  had  agreed  to  freight,"  and  to  let 
to  the  party  of  the  second  part,  the  whole  of 
the  schooner  Thetis.  This  expression,  taken 
singly,  would  undoubtedly  import  that  Doug- 
lass had  the  possession  and  control  of  the  ves- 
sel. In  Marcadier  v.  Chesapeake  Ins.  Co.,  the 
language  is  substantially  the  same.  The  char- 
ter-party contained  these  *words  :  [*477 
"Hath  granted,  and  to  freight  let  the  brig, 
excepting  and  reserving  her  cabin  for  the  ac- 
comodation  of  the  captain."  Yet  the  court 
held  that  the  ownership  and  possession  were 
retained  by  the  general  owner,  in  consequence 
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of  subsequent  clauses,  which  compare  with 
those  in  the  charter-party  in  question. 

The  second  and  third  clauses  are,  that  the 
party  of  the  second  part  may  load  and  dis- 
charge from  on  board  the  schooner  such  cargo, 
in  either  of  the  ports  or  places,  as,  by  them, 
shall  be  ordered  ;  and  that  the  party  of  the 
second  part  agrees  to  deliver  and  receive  the 
cargo  or  parts  thereof,  as  may  be,  at  all  and 
every  place,  along  side  and  within  reach  of  the 
vessel's  tackles,  she  having  first  anchored. 

It  seems  to  me  that  these  clauses  are  incon- 
sistent with  the  idea  of  actual  ownership  and 
possession  in  the  freighter.  If  that  had  existed, 
there  was  no  necessity  for  such  stipulations  ; 
but,  on  the  ground  that  the  general  owners 
(although  stipulating  that  the  vessel  should  be 
employed  for  the  voyage,  in  carrying  freight 
for  the  charterer)  still  retained  possession  and 
control  of  the  vessel,  the  clauses  are  intelligible 
and  proper  in  requiring  the  charterer  to  con- 
form to  them.  In  Samlle  v.  Campion,  2  B.  & 
A.,  511,  such  a  clause  was  considered  as  con- 
clusive that  the  possession  was  retained  by  the 
general  owner. 

The  fourth  clause,  which  provides  that  suf- 
ficient room  in  the  hold  is  to  be  allowed  for  the 
necessary  provisions  and  water  during  the  voy- 
age, goes  far  to  determine  the  meaning  of  the 
contract.     From  this,  it  is  plainly  to  be  in-  i 
ferred  that  the  general  owners  considered  them-  j 
selves  as  having  possession  of  the  vessel,  and 
that  they  were  to  navigate  her,  and  therefore 
made  this  reservation  to  enable  them  to  per- 
form. 

The  vessel  was  to  be  navigated  at  the  ex- 
pense of  the  general  owners,  which  shows  very 
clearly  that  their  ownership  and  possession  con- 
tinued. If  it  had  been  otherwise,  such  a  pro- 
vision in  the  contract  would  not  have  been  in- 
serted. 

It  is  also  provided  that  the  vessel  shall  be 
tight,  strong  and  well  manned,  victualed  and 
appareled  during  the  voyage.  If  the  doctrine 
contended  for  by  the  plaintiff  in  error  be  cor- 
rect, what  concern  had  the  general  owner  with 
478*]  manning  *and  victualing  the  vessel  ? 
The  cases  of  Hooe  v.  Groverinan,  1  Cr.,  237, 
and  Marcardier  v.  Cfietapeake  Ins.  Co.,  8  Cr., 
50,  are  very  decisive  to  the  effect  of  such  a 
clause. 

There  are  other  parts  of  the  charter-party 
which  serve  to  strengthen  this  construction, 
but  I  consider  it  unnecessary  to  notice  them. 

There  is  no  doubt  that  the  owner  may  waive 
his  right  to  receive  the  freight,  and  if  the 
charter-party  clearly  show  that  he  intended  to 
resort  to  the  charterer  solely,  the  right  cannot 
be  enforced.  In  the  case  of  Cfiandler  v.  Belden, 
18  Johns..  157,  the  stipulation  was  to  receive 
$500,  in  advance,  and  the  residue  in  three 
equal  payments  at  30,  60  and  90  days  from  the 
end  of  the  voyage.  This  was  held  to  be  a 
waiver  of  the  lien  :  but  in  the  present  case  no 
such  intent  is  indicated.  Whatever  remained 
unpaid  at  the  return  of  the  vessel,  was  then 
due  and  payable. 

The  judgment  should  be  affirmed. 

SUTHERLAND,  /.,  concurred. 

SAVAGE.  Ch.  J.     The  important  inquiry  is, 
who  was  the  owner  of  The  Thetis,  for  the  voy-  i 
age  in  question  ?     Doubtless,  when  the  chart-  j 
erer  becomes  owner  for  the  voyage  there  is  no  ' 
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lien  of  the  general  owner  for  freight.  It  exists 
only  when  the  carrier  for  freight  is  also  owner 
for  the  voyage.  The  question  of  ownership 
must  be  determined  by  the  charter-party,  the 
contract  between  those  claiming  the  owner- 
ship. It  is  substantially  this  : 

1.  The  owners,  Lockwood  &  Co.  and  Bulk- 
ley  &   Son,  agreed   to  freight  and  to  let  to 
Charles  Douglass,  the  vessel,  Thomas  Edes, 
master,  to  proceed  from  N.   Y.  to  Havana, 
thence  to    Curacoa,    thence    to  Jacmel,   and 
thence  to  N.  Y. 

2.  The  owners   covenant,    that    the  vessel 
shall  be  tight,  strong,  and  well  manned,  vict- 
ualed and  appareled,  and  so  kept  during  the 
voyage,  and  that  Douglass  may  load  and  dis- 
charge from  on  board  the  schooner,  such  cargo 
or  cargoes,  or  parts  thereof,  in  either  or  any  of 
the  above  ports  or  places,  as  by  them  shall  be 
ordered  ;  the  schooner  to  proceed  *as  [*479 
soon  as  dispatched  by  the  party  of  the  second 
part,  at  either  or  any  of  the  ports  or  places 
mentioned,  direct  and  without  delay  to  the 
next  port  or  place.     The  party  of  the  second 
part  agrees  to  deliver  and  receive  the  cargoes, 
or  parts  thereof,  at  all  the  places  along  side, 
and  within  reach  of  the  vessel's  tackles. 

3.  In  consideration  whereof  .Douglass  agrees 
to  pay  the  parties  of  the  first  part,  at  and  af- 
ter the  rate  of  $325  per  month,  at  the  end  of 
every  month,  if  in  port — or  on  her  arrival  (if 
required),  with  all  port  charges,  except  at  N. 
Y. ;  also  to  advance  what  may  be  necessary  for 
expenses,  if  wanted.     The  parties  bind  them- 
selves ;  i.  e.,  the  owners,  the  vessel,  tackle  and 
apparel,  and  Douglass,  the  cargo,  &c.,  in  the 
penalty  of  $1,000. 

4.  Sufficient  room  in  the  hold  was  to  be  al- 
lowed for  the  provisions,  wood  and  water  and 
for  storage  of  the  cables. 

5.  On  the  vessel's  arriving  at  Havana,  or  any 
other  port  mentioned,  if  the  party  of  the  sec- 
ond part  shall  request  of  the  master  or  com- 
mander, the  direct  return  from  such  port  to 
N.  Y.,  he  shall  be  obliged  so  to  do  ;  and  upon 
her  return  to  N.  Y.,  the  voyage  to  be  ended,  as 
if  she  had  gone  to  all  the  ports. 

In  Vallejo  v.  Wheeler,  Cowp.,  143,  the  char- 
terer was  considered  the  owner.  The  facts  of 
the  case  are  not  fully  stated  ;  but  it  appears 
that  the  charterer  had  appointed  the  master, 
and  that  the  owner  of  the  hulk  had  nothing  to 
do  with  the  voyage.  In  llutton  v.  Bragg,  7 
Taunt.,  14,  the  owner  let  his  ship  to  the 
charterer  from  London  to  the  Cape  of  Good 
Hope  and  back — the  master  having  liberty  to 
reserve  the  cabin  for  his  sole  use,  and  the 
usual  accommodation  for  the  crew  and  ship 
stores.  The  charterer  covenanted  to  pay  a 
certain  sum  in  freight,  for  the  voyage  out  and 
home.  The  C.  P.  held  the  charterer  the  own- 
er for  the  voyage.  In  this  case,  the  charter- 
party  was  in  terms  of  letting  to  him,  as  re- 
marked by  Abbott.  Ch.  J.,  in  Sacilkv.  Clinnt- 
pion,  2  B.  &  A.,  512.  In  this  last  case,  lint- 
ton  v.  Bragg  was  doubted,  and  it  w;vs  held  that 
the  owner  had  not  parted  with  the  possession 
of  his  ship.  The  contract  was  that  the  com- 
mander should  take  on  board  a  full  cargo  for 
*thc  freighter,  reserving  room  for  the  [*48O 
provisions  and  cables  ;  proceeding  to  Madeira, 
there  to  receive  from  the  freighter  sageut  such 
goods  as  lie  might  think  fit  to  load  ;  thence  to 
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Madras  or  Calcutta,  and  thence  to  London- 
all  the  cabins,  except  one,  to  the  freighter, 
who  should  send  a  supercargo  ;  the  freighter 
to  pay,  after  the  voyage  was  complete,  £14  per 
ton  upon  the  ship  s  registered  tonnage,  and 
the  time  of  payment  specified  ;  the  supercargo 
to  direct  the  stowage  of  the  goods  laden,  but 
in  no  other  manner  to  interfere  with  the  cap- 
tain's authority. 

The  question  seems  to  have  been  the  most 
fully  examined  by  the  American  courts. 

In  How  v.  G-roverman,  1  Cr. ,  214.  the  owner 
had  "granted,  and  to  freight  letten,  "  the 
whole  tonnage  of  the  vessel.  Marshall,  Ch.J., 
places  some  weight  on  this  phraseology,  and 
also  on  the  covenants  by  the  owner,  to  deliver 
the  cargo  ;  that  the  vessel  was  to  be  kept  and 
manned  by  him,  and  that  the  charterer  was  to 
pay  the  freight.  He  says  the  owner,  Grover- 
man,  is  to  be  considered  the  owner  for  the 
voyage.  Again  ;  in  Marcadier  v.  C/iesapeake 
Ins.  Co.,  8  Cr.,  49,  it  is  said  by  Mr.  Justice 
Story,  who  delivered  the  opinion  of  the  court: 
"  A  person  may  be  owner  for  the  voyage,  who, 
by  a  contract  with  the  general  owner,  hires 
the  ship  for  the  voyage,  and  has  the  exclusive 
possession,  command  and  navigation  of  the 
ship.  Such  is  understood  to  have  been  the 
case  of  Vattejo  v.  Wheeler.  But  when  the  gen- 
eral owner  retains  the  possession,  command 
and  navigation  of  the  ship,  and  contracts  to 
carry  a  cargo  on  freight  for  the  voyage,  the 
charter  party  is  considered  as  a  mere  affreight- 
ment, sounding  in  covenant,  and  the  freighter 
is  not  clothed  with  the  character,  or  legal  re- 
sponsibility of  ownership."  In  the  case  of 
Grade  v.  Palmer,  8  Wh.,  605,  the  owners  let, 
and  the  charterers  hired  the  vessel  to  freight 
for  the  voyage.  Then  followed  several  cov- 
enants, by  the  owners,  to  navigate  the  ship,  to 
load  and  unload  the  cargo,  &c.  Mr.  Justice 
Johnson,  who  delivered  the  opinion  of  the 
court,  says  :  "  The  ship  owner,  who  lets  his 
ship  to  hire  to  another,  whether  manned  and 
equipped  or  not,  enters  into  a  contract  totally 
48 1  *]  different  from  him  who  engages  *to 
employ  her  himself  in  the  transportation  of 
the  goods  of  another.  In  the  former  case  he 
parts  with  the  possession  to  another,  and  that 
other  becomes  the  carrier.  In  the  latter,  he 
retains  the  possession  of  the  ship,  although  the 
hold  may  be  the  property  of  the  charterer  ; 
and  being  subject  to  the  liabilities,  he  retains 
the  rights  incident  to  the  character  of  a  com- 
mon carrier."  In  M'Intyrev.  Bowne,\  Johns., 
238,  Mr.  Justice  Thompson  says :  "It  ap- 
pears the  assured  equipped  the  brig,  hired  the 
master  and  crew,  paid  them,  furnished  the 
provisions  and  other  necessaries  for  the  voy- 
age, excepted  half  the  cabin,  the  privilege  of 
20  barrels  on  account  of  the  master,  &c. 
Under  such  circumstances,  I  should  not  con- 
sider A.  &  B.  (the  charterers)  as  owners  for 
the  voyage."  In  Hattet  v.  Col.  Ins.  Co.,  8 
Johns.,  276,  the  court  say,  the  master  of  the 
vessel  was  to  be  considered  as  owner  pro  liac 
vice,  or  for  the  voyage  insured.  There  was  a 
complete  letting  of  the  entire  vessel  for  the 
voyage.  The  master  was  to  victual  and  man 
her  at  his  own  cost.  He  had  the  whole  man- 
agement and  control,  &c.  In  Chandler  v.  Bel 
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den,  18  Johns.,  162,  the  only  point  decided  is, 
as  to  the  owner's  lien,  which  was  held  to  be 
waved  by  an  express  agreement  regulating  the 
time  and  manner  of  paying  freight,  by  stipu- 
lations in  a  charter-party,  and  especially  as 
the  cargo  was  deliverable  before  the  period  of 
payment  arrived. 

These  cases  do  not  decide  the  present  ques- 
tion ;  but  they  do  decide  that  the  general 
owner  has  a  claim  and  lien  for  the  freight,  and 
that  must  continue,  unless  the  owner  has 
parted  with  it,  either  by  constituting  the  chart- 
erer owner  for  the  voyage,  or  by  postponing 
payment  beyond  the  time  when  the  goods  are 
to  be  delivered. 

The  question  who  was  owner,  must  be  de- 
termined by  the  charter-party.  Was  it,  then, 
the  intention  of  these  parties  that  the  owner 
should  relinquish  his  ownership  for  the  voy- 
age ?  He  first  lets  the  whole  of  the  vessel,  and 
if  the  charter-party  had  stopped  here,  there 
could  be  very  little  doubt  on  the  question. 
Second.  The  owners  covenant  that  the  ves- 
sel shall  be  strong,  well  manned  and  provided 
during  the  voyage,  and  that  Douglass  may 
load,  &c.  "Why  this  permission,  *if  [*48£ 
Douglass  was  the  owner  ?  Had  that  been  the 
understanding  of  the  parties,  surely  the  char- 
terer would  have  the  right  to  load  and  unload 
what  cargo  he  pleased,  when  and  where  he 
pleased,  without  a  covenant  from  those  who 
had  parted  with  all  interest  in  their  vessel. 
The  owners  further  covenant  that  the  vessel 
shall  proceed  so  soon  as  dispatched,  &c. 
From  this,  it  seems,  the  owners  directed  the 
movements  of  the  vessel.  They  then  had  the 
control  and  navigation  of  her.  The  charterer 
agrees  to  deliver  and  receive  the  cargoes  along 
side,  &c.  To  whom  was  he  to  deliver  ?  To 
his  own  agent  ?  To  himself  ?  Such  a  covenant 
would  be  preposterous.  But  if  the  captain  is 
considered  the  agent  of  the  owners,  then  in- 
deed there  is  great  propriety  in  the  covenant. 

It  was  urged,  in  argument,  that  the  clause 
providing  for  sufficient  room  in  the  hold  to  be 
allowed  for  provisions,  &c.,  shows  that  the 
charterer  was  in  possession  of  the  vessel.  I 
do  not  draw  that  inference.  I  think  it  proves 
that  the  charterer  had  the  right  to  occupy  the 
whole  vessel  with  his  goods,  excepting  that 
part  reserved  or  allowed  for  provisions,  water, 
cables,  &c. 

But  the  last  provision  in  the  charter-party 
seems  to  me  to  settle  the  question,  if  there  be 
any  doubt  upon  its  previous  parts.  On  the 
vessel  arriving  at  Havana,  she  was  to  return, if 
the  charterer  requested  it.  Now  why  request 
his  own  servant  to  obey  him  ?  If  the  charterer 
was  in  possession,  and  had  the  control  and 
navigation  of  the  ship,  surely  this  covenant  is 
nonsense.  Not  so,  on  the  supposition  that  the 
owners  retained  the  possession. 

I  am  of  opinion,  that  the  judgment  of  the 
court  below  be  affirmed. 

Judgment  affirmed. 

Cited  in-11  Wend.,  665;  78  N,  Y.,  51  7  Hun.  137  ;  12 
Hun,  528 ;  11  Barb.,  506 ;  26  How.  Pr.,  197 ;  30  How. 
Pr.,  389 :  17  Abb.  Pr.,  75  ;  1  Abb.  N.  S.,  177,  438 :  1 
Hall.,  375 :  5  Sand..  100 ;  4  Rob.,  67 :  3  E.  D.  S.,  398 :  17 
How.  U.S. .62;  11  Wall.,  601;  14  Wall.,  612;  1  Cliff., 
139;  1  Sum.,  569;  2  Sum.,  597;  2  McLean,  423;  2 
Wood  &  M.,  166  ;  26  Mich.,  88 ;  22  Wis.,  276. 
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483*]    *THADDEUS  DAN  ET  AL. 
BENAJ AH  BROWN. 

Proof  of  Execution  of  Will — Revocation  of  Will 
— Parol  Declarations  of  Testator — Admissible 
when  Part  of  Res  Gestse — Revocation  by  Can- 
cellation— Parol  Evidence  of  Contents  of  Witt 
— Proof  to  Admit — Admissions  of  Party. 

One  of  the  subscribing:  witnesses  to  a  will  of  lands, 
may  prove  its  execution,  on  a  trial  at  law. 

And  this,  though  the  will  be  lost,  or  not  produced 
in  court. 

And  where  a  witness  to  a  lost  will  proved  its  due 
attestation  by  three  witnesses,  but  had  forgotten 
the  name  of  one  of  them,  having  no  doubt,  howev- 
er, that  he  was  a  competent  witness,  this  was  holden 
sufficient. 

The  parol  declarations  of  a  devisor  will  not 
amount  to  a  revocation  of  a  will  of  lands ;  nor  can 
they  be  received  upon  a  question  of  revocation, 
unless  they  relate  to  the  res  gestce.  They  are  then 
evidence  to  show  the  intent  with  which  the  act  was 
done. 

To  revoke  a  will  by  cancellation,  this  must  be 
done  animn  revocandi.  The  slightest  degree  of  can- 
cellation, &c.,  with  intent  to  revoke,  will  operate 
as  a  revocation. 

To  warrant  giving  parol  evidence  of  a  will  not 
shown  to  be  destroyed,  it  must  be  first  proved  that 
diligent  search  for  it  has  been  made,  by  or  at  the 
request  of  the  party  interested,  at  the  place  where 
it  is  most  likely  it  would  be  found— as  among  the 
papers  of  the  devisor  at  his  residence,  if  the  will  do 
not  appear  to  have  been  deposited  in  any  public  of- 
fice. 

This  search  may  be  proved  by  a  party  in  the  cause, 
who  made  the  search,  though  he  be  interested,  as  it 
is  merely  addressed  to  the  court,  in  order  to  let  in 
secondary  proof. 

The  admission  of  a  plaintiff  or  defendant  will,  in 
general,  affect  none  but  himself,  and  not  his  co- 
plaintiff  or  defendant,  unless  they  are  his  partners. 

Thus,  in  partition,  by  several  tenants  in  common 
against  others,  on  a  plea  of  non  tenent  fiMfmul,  the 
admission  of  one  of  the  plaintiffs,  that  a  will  was 
lost,  shall  not  be  received  to  affect  his  co-plaintiffs. 

The  confession  of  one  tenant  in  common  of  lands 
is  not  evidence  against  his  co-tenant. 

Citations— Com.  Rep.,  531 ;  12  Johns.,  33,  185, 192 ;  4 
Burr.,  2514 :  2  Bl.,  1M4.I 

ON  petition  of  partition,  under  the  Act  for 
the  Partition  of  Land,  1  R.  L.,  507.  The 
plaintiffs  presented  their  petition,  to  the  Su- 
preme Court,  for  the  partition  of  certain  lands 
lying  in  the  County  of  Rensselaer.  The  de- 
fendants pleaded  non  tenent  insimul,  and  an- 
nexed to  the  plea  a  nfttice  that  Benajah  Brown, 
Sr.,  previous  to  his  death,  made  and  executed 
his  will,  in  due  form  of  law,  for  the  passing  of 
real  property,  and  at  the  time  of  his  death  left 
the  same  will  unrevoked  and  uncanceled,  by 
which  he  devised  to  the  defendants  the  whole 
of  the  real  property  mentioned  in  the  petition. 
The  cause  was  tried  at  the  Rensselaer  Circuit 
in  July,  1823,  before  Duer,  C.  J. 

On  'the  trial  the  seisin  of  Benajah  Brown, 
deceased,  as  stated  in  the  petition,  being  ad- 
mitted by  the  defendants,  and  the  plaintiffs 
having  proved  his  death  while  so  seised,  and 
484*  J  *that  the  plaintiffs,  parties  to  this  suit, 
except  those  claiming  in  right  of  their  wives, 
were  his  heirs  at  law,  being  his  children,  ex- 
cept Sellick,  who  was  his  grandchild. 

James  Mallory  was  called  by  the  defendants, 
and  testified  that  he  had  been  well  acquainted 


NOTE.—  Wills-  Brfdencc. 

Befure  *eco?x/<tr»/  cvklenct  of  tlie  contents  of  a  will 
can  he  Intrmlttrwl,  proof  of  search  for  It  in  the 
places  where  it  would  be  likely  to  be  found,  must 
be  given.  Jackson  v.  Hasbrouck,  12  Johns.,  102, 
note. 
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with  Benajah  Brown,  deceased  ;  that  he  made 
his  will  Nov.  9,  A.  D.  1816,  at  the  office  then 
occupied  by  the  witness  and  William  L.  Mar- 
cy,  in  Troy  ;  that  the  will  was  drawn  by  Mr. 
Marcy  ;  that  after  it  was  executed,  Brown  de- 
livered it  to  the  witness  for  safe  keeping ;  that 
the  witness  gave  a  receipt  for  the  will,  on  the 
day  it  was  executed,  which  he  then  had,  and 
that  he  ascertained  the  date  of  the  will  from 
the  receipt ;  that  in  the  summer  or  fall  of  the 
year  1821,  Brown  called  upon  the  witness  to 
get  the  will,  and  stated  that  he  wished  to  add 
a  codicil  to  it.  The  witness  delivered  the  will 
to  him.  He  further  testified,  that  since  the 
death  of  Brown,  in  a  conversation  with  Jared 
Betts,  one  of  the  plaintiffs,  he  told  the  witness 
that  the  will  could  not  be  found  ;  that  James 
Brown  had  been  up  at  Brunswick,  from  West- 
chester,  and  looked  for  the  will  in  the  desk 
where  he  supposed  it  was  left,  and  it  could  not 
be  found  there. 

Thomas  Clowes,  Surrogate  of  Rensselaer, 
called  by  the  defendants,  testified  that  Harvey 
Betts,  Thaddeus  Dan  and  James  Brown  applied 
to  him  on  the  subject  of  the  administration  of  the 
estate  of  Benajah  Brown,  deceased  ;  that  Betts 
and  Dan  said  they  presumed  there  had  been  a 
will,  that  search  was  made,  but  it  could  not  be 
found  ;  and  the  witness  stated  a  long  conver- 
sation between  these  persons,  as  to  the  exist- 
ence, search  for  and  probable  loss  or  conceal- 
ment of  the  will ;  that  they  finally  petitioned 
for  letters  of  administration  and  made  affida- 
vit that  Benajah  Brown  died  intestate,  upon 
which  letters  were  granted  ;  that  James  Brown 
stated  that  his  father  told  him,  a  few  days  be- 
fore his  death,  that  his  will  was  in  his  desk  at 
Brunswick,  locked  up  with  other  papers, 
which  he  specified-,  and  stated  where  he  had 
left  the  key  of  the  desk  ;  that  he  found  it  there, 
and  unlocked  the  desk  with  it,  but  did  not  find 
the  will.  Benajah  Brown  resided  at  Bruns- 
wick, Rensselaer  Co.,  but  died  in  Westchester, 
on  a  visit  to  his  children,  in  1822.  The  de- 
fendants *then  offered  to  prove  the  [*485 
contents  of  the  will,  on  the  ground  that  they 
had  proved  its  existence  and  loss,  or  satisfac- 
torily accounted  for  the  non-production  of  it. 
The  plaintiff's  counsel  objected,  but  the  court 
overruled  the  objection. 

William  L.  Marcy  was  then  called  as  a  wit- 
j  ness,  who  testified  that  in  the  autumn  of  1816 
!  Benajah  Brown,  now  deceased,  called,  in  com- 
j  pany  with  James  Brown,  one  of  the  defend- 
j  ants,  on  James  Mallory  (who  at  the  time  occu- 
pied an  office  with  the  witness)  to  draw  a  will 
!  for  him.     Mr.  Mallory  requested  the  witness 
to  draw  the  will,  which  he  did,  and  after  he 
had  drawn  and  engrossed  it,  Brown,  deceased, 
executed  it  in  the  presence  of  three  witnesses, 
and  those  three  witnesses  signed  their  names 
to  the  will  in  the  presence  of  the  deceased, 
and  of  each  other.     The  witness  was  one  of 
these  witnesses,  and  James  Mallory  was  an- 
other, and  who  the  third  witness  was  he  could 
not  recollect ;  but  from  the  circumstances  of 
the  deceased  depending  upon  him  to  see  that 
the  will  was  property  executed,  he  has   no 
doubt  that  the  third  witness  was  a  credible 
witness.     At  least  he  is  satisfied  he  must  have 
though  sf>,  at  the  time  of  the  execution  of  the 
i  will  ;   and   he  thinks  the  third  witness   must 
!  have  been  a  person  of  his  acquaintance,  and 
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have  been  called  upon  by  him  to  witness  the 
execution  of  the  will. 

The  counsel  for  the  defendants  were  pro- 
ceeding to  prove  by  this  witness  the  contents 
of  the  will,  to  which  the  counsel  for  the  plaint- 
tiffs  objected,  upon  the  ground  that  the  de- 
fendants had  not  shown  who  were  the  three 
witnesses  in  whose  presence  the  will  was  exe- 
cuted, and  had  not  proved  the  due  execution 
of  the  will  ;  but  the  judge  decided  that  the  de- 
fendants had  sufficiently  proved  the  execution 
of  the  will,  and  were  entitled  to  prove  its  con- 
tents by  parol.  Upon  this,  Mr.  Marcy  testified 
that,  by  the  provisions  of  the  will,  the  de- 
ceased devised  one  sixth  part  of  all  his  real 
and  personal  estate  to  each  of  his  sons,  James, 
Weed,  Seth,  Jotham  and  Silas,  and  one  sixth 
part  to  James  Brown,  his  son,  in  trust.  The 
avails  of  this,  during  the  life  of  Benajah,  one  of 
the  defendants,  were  to  be  paid  to  him  and  to 
his  children,  and  after  his  death  the  remainder 
48(>*J  of  the  sixth  part  was  to  be  *paid  to  his 
children,  and  that  the  devise  of  the  real  and 
personal  property  was  charged  with  the  pay- 
ment of  $200  to  each  of  the  daughters  of  the 
deceased,  and  the  like  sum  to  Sauford  Sellick, 
his  grandson. 

Upon  this  testimony,  the  jury  found  a  ver- 
dict for  the  defendants. 

Mr.  J.  Paine,  for  the  plaintiffs,  moved  for  a 
new  trial  ;  and  contended  : 

1.  That  the  execution  of  the  will  was  not 
sufficiently  proved.    The  witness  must  be  able 
to  testify  to  all  which  the  Statute  of  Wills  re- 
quires.    One  of  the  requisites  is,  that  the  wit- 
nesses should  be  credible.  This  should  appear. 
The  heir  does  not  know  them.     Their  names 
should  be  given,  that  the  heir  may  know  what 
witnesses  he  is  to  meet,  and  the  jury  pass  upon 
their  credibility.     1  Phil.  Ev.,  377,  Am.  ed. 
of  1820,  and  note  b  ;  Jackson  v.  Le  Orange,  19 
Johns.,  386,  388;  Bull.  N.  P.,  264. 

2.  That  the  declarations  of  Benajah  Brown, 
made  during  his  last  illness,  were  inadmissible 
to  prove  the  execution  of  his  will,  or  to  repel 
the  presumption  that  it  had  been  destroyed  by 
him.     Jackson  v.  Kniffen,  2  Johns.,  31 ;  Rob. 
Frauds,  307;    Doe  v.  Perkes,  3  B.  &  A.,  489, 
491;  2  Phil.  Ev.,  196,  197. 

3.  If  the  will  was  destroyed  by  any  person 
before  the  death  of  Benajah  Brown,  it  ceased 
to  be  a  will.     Rob.  Wills,  21 ;    Lawrence  v. 
Kete,  Alleyn,  54;    Havardv.  Davis,  2  Binn., 
406  ;  1  Eq.  Gas.  Abr.,  402. 

4.  That  the  verdict  was  against  law  and  ev- 
idence. 

Mr.  A.  Spencer,  same  side,  said  he  should 
rely  on  Gray  v.  Pentland,  2  Serg.  &  II.  ,  23,  25, 
26;  Jackson  v.  Root,  18  Johns.,  60  ;  \  Phil. 
Ev..  Am.  ed.,  1820,  p.  346,  and  Williams  v. 
Younghusband,  1  Stark.,  139,  to  show  what  de- 
gree of  strictness  was  necessary  in  the  proof 
of  loss;  Wilson  v.  Boerem,  15  Johns.,  286,  and 
Rex  v.  Ink.  of  Morton,  4  Maule  &  S. ,  48,  that 
declarations  in  extremis  are  inadmissible,  ex- 
cept in  cases  of  homicide.  Goodright  v.  Gla- 
cier, 4  Burr.,  2512,  as  to  what  acts  are  neces- 
sary to  destroy  a  will  ;  to  the  same  purpose, 
Pemberton  v.  Pemberton,  13  Ves. ,  290.  He  also 
487*]  *cited  BurtJiensliaw  v.  Gilbert,  Cowp., 
49  ;  Gilb.  on  Dev.,  115,  and  1  Phil.  Ev.,  Am. 
ed.,  1820,  p.  173. 

Messrs.  J.  P.  Cushman  and  A.  Van  Vechten, 
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contra.  The  will  was  sufficiently  proved.  It 
was  with  Mallory  four  years,  when  the  de- 
visor took  it.  with  the  view  to  a  codicil.  He 
afterwards  declared  that  it  still  existed,  and 
several  of  the  plaintiffs  stated  that  it  could  not 
be  found.  This  evidence  was  not  objected  to, 
and  the  whole  case  must  rest  on  the  sufficiency 
of  the  proof  of  loss.  As  to  this,  the  court  are 
referred  to  Livingston  v.  Rogers,  1  Cai.  Cas. , 
xxvii  ;  Jackson  v.  Lucett,  2  Cai.,  365 ;  Jackson 
v.  Hasbrouck,  12  Johns.,  192  ;  Jackson  v.  Frier, 
16  Id.,  193,  196,  and  Caufmanv.  Presbyt.  Con. 
|  of  Cedar  Spring,  6  Binn.,  59.  Having  proved 
the  loss,  we  went  to  the  proof  of  execution. 
This  was  made  out  with  all  the  requisite  for- 
malities. The  circumstance  of  loss  does  not 
vary  the  mode  of  proof.  One  witness  is  enough, 
Jackson  v.  Le  Grange,  19  Johns.,  388,  whether 
the  will  be  produced  or  not  ;  and  it  is  for  the 
heir  to  impeach  him  by  calling  the  other  wit- 
nesses. The  word  "credible,"  in  the  Statute,  1 
R.  L.,  364,  when  it  speaks  of  the  witnesses, 
means,  at  any  rate,  no  more  than  competent  ; 
and  competency  is  always  to  be  presumed  till 
the  heir  show  the  contrary.  The  witnesses  may 
be  entire  strangers  to  each  other,  or  subscribe 
at  different  times,  and  it  would  be  hardly  pos- 
sible to  reach  the  strictness  demanded  of  us. 
Who  of  the  legal  profession,  when  they  write 
and  attest  wills,  charge  themselves  with  names? 
If  not,  and  the  will  happen  to  be  lost,  it  must 
be  unavailable,  unless  the  proof  in  the  present 
instance  be  enough.  The  hardship  upon  the 
heirs  is  no  answer.  The  presumption  is  always 
in  favor  of  supporting  the  will.  Bond  v.  Seawell, 
3  Burr. ,  1773.  Suppose  the  names  obliterated , 
or  eaten  out  by  rats,  how  are  we  to  know  them? 
Yet  it  cannot  be  denied  that  the  will  may,  not- 
withstanding, be  established.  Where  all  the 
witnesses  are  dead,  yet  the  will  may  be  proved, 
You  intend  that  the  execution  was  regular  from 
proof  of  the  handwriting.  8  Vin.,  125,  Will, 
N,  7  ;  Hands  v.  James,  Com.,  531. 

*Has  the  will  been  revoked  ?  This  [*488 
cannot  be  pretended,  as  to  any  mode  of  revo- 
cation pointed  out  by  the  statute,  which  is  ex- 
press that  the  will  shall  not  be  revoked  in  any 
other  way.  Implied  revocations  are  all  con- 
fined to  alterations  in  the  devisor's  circum- 
stances. • 

As  to  the  act  of  revocation,  the  declarations 
of  the  devisor  are  admissible,  whether  before, 
at  or  after  tho  act.  This  is  no  infringement  of 
the  statute.  To  what  is  it  addressed  ?  To  the 
quo  animo.  Suppose  a  case  of  tearing.  The 
question  immediately  arises  quo  animo  is  this 
done  ?  And  most  of  the  cases  cited  in  2  Phil. 
Ev.,  197,  relied  on  against  us  agree  that  this 
may  be  shown  by  the  devisor's  declarations. 
The  case  of  Bibb  v.  Thomas,  2  Bl.,  1044,  and 
Brady  v.  Cubit,  2  East,  534,  and  note,  a,  go  dis- 
tinctly to  this. 

We  deny  that  the  will  must  be  in  existence 
at  the  devisor's  death.  Suppose  it  had  been 
accidentally  burnt,  or  the  heir  had  destroyed 
it,  is  its  effect  gone  ?  In  the  case  cited  against 
this,  of  Lawrence  v.  Kete,  Alleyn,  54,  the  ques- 
tion was  put  to  the  jury  ;  and  the  case  is  the 
less  satisfactory,  because  it  arose  before  the 
Statute  relative  to  the  Attestation  of  Wills. 
Shep.  Touch,,  411,  is  a  direct  authority  that  the 
loss  in  the  devisor's  lifetime,  only  has  the  effect 
to  throw  the  burden  of  proving  the  contents 
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upon  the  heir  ;  and  what  was  said  in  Goodright 
v.  Harwood,  3  Wils.,  512,  513,  admits  the  doc- 
trine fully.  Havard  v.  Davis,  2  Binn.,  406, 
S.  P.,  cited  on  the  other  side. 

The  declarations  of  James  Brown  cannot  now 
be  objected  to  as  incompetent  ;  because  they 
were  admitted  at  the  trial  without  objection. 
All  that  can  now  be  done  is  to  deny  their  suf- 
ficiency. They  certainly  fortify  the  legal  pre- 
sumption, in  itself  very  strong,  that  the  will 
existed. 

It  will  not  be  pretended  that  the  admissions 
of  Belts  and  others  were  incompetent.  They 
were  parties  to  the  issue  of  non  tenent  insimul, 
and  were  of  course  competent.  True  we  might 
have  examined  James  Brown  as  a  witness  to 
the  loss  of  the  will.  So  might  the  opposite 
party  ;  and  because  he  is  a  competent  witness, 
it  does  not  follow  that  the  plaintiff's  admissions 
against  themselves  are  not  competent.  If 
Brown's  declarations  are  not  evidence  per  se, 
489*]  they  are  so  as  *being  made  in  the  pres- 
ence of  Betts  and  Dan,  who  joined  in  the  same 
declarations.  What  the  declarations  were 
worth  was  for  the  jury  to  say. 

Mr.  Spencer,  in  reply,  would  not  inquire 
whether  it  was  necessary  to  show  the  name  of 
the  third  witness  ;  nor  whether  the  destruction 
of  the  will  in  the  devisor's  lifetime,  without 
his  consent,  would  have  destroyed  it ;  but  he 
considered  the  evidence  at  large  (the  whole  of 
which  I  have  not  thought  it  necessary  to  detail), 
in  order  to  show  that  the  will  was  in  truth  can- 
celed or  destroyed  during  the  devisor's  life- 
time, and  with  his  consent.  He  denied,  upon 
the  authority  of  the  cases  of  Pemberton  v.  Pern1 
berton,  13  Ves.,  292,  and  Doe  v.  Perkes,  3  B.  & 
A.,  489,  before  cited,  that  the  declarations  of 
the  testator  could  have  any  effect  in  setting  up 
a  canceled  will.  He  said  they  are  mere  hear- 
say evidence,  inadmissible,  unless  apart  of  the 
res  ge*t<K.  The  act  of  cancellation  implies  the 
quo  anino.  The  law  intends  that  it  was  done 
with  intent  to  destroy  the  will.  If  gentlemen 
are  correct,  it  must  be  done  in  the  presence  of 
witnesses.  The  presumption  of  an  intention 
to  revoke  had  often  been  held  to  follow  the 
act  of  cancellation  or  destruction.  To  rebut 
this,  and  defeat  the  title  of  the  heir,  the  proof 
should  be  clear  and  convincing.  (Gilb.  on 
Dev.,  115.) 

Curia,  per  WOODWORTH,  J.  The  will  of 
Benajah  Brown  was  proved  by  one  of  the  sub- 
scribing witnesses.  He  stated  that  it  was  exe- 
cuted in  presence  of  himself,  James  Mai  lory, 
and  another  person,  whose  name  he  did  not 
recollect ;  but  had  no  doubt  of  his  being  a 
credible  witness.  This  was  all  the  evidence 
that  could  be  expected,  under  the  circum- 
stances of  the  case.  It  was,  prima  facie,  suf- 
ficient. In  the  case  of  Hands  v.  James,  Com., 
531,  where  all  the  witnesses  were  dead,  it  was 
submitted  to  the  jurv  to  determine  whether  the 
witnesses  to  the  will  set  their  names  in  the 
presence  of  the.  testator,  merely  upon  circum- 
stances, without  any  positive  proof,  upon  the 
ground  that  there  could  not.  probably,  be  any 
express  proof,  as  few  are  usually  present  be- 
side the  devisor  and  witnesses,  a'nd  from  the 
nature  of  the  case,  the  proof  must  be  circum- 
4OO*]  stantinl.  It  was  observed  that  *three 
witnesses  had  set  their  names,  and  it  must  be 
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intended  that  they  did  it  regularly  ;  that  one 
witness  was  an  attorney  of  good  character,  and 
may  be  presumed  to  understand  what  ought  to 
be  done,  rather  than  the  contrary.  Here  the 
attorney  drew  the  will,  subscribed  it  as  a  wit- 
ness, and  testifies  to  everything  but  the  name 
of  the  third  witness.  It  seems  to  me  that  from 
this,  the  presumption  of  due  execution  is  irre- 
sistible. 

The  execution  of  the  will  being  established, 
the  next  question  is,  whether  there  was  any 
evidence  that  it  was  canceled.  On  this  point  I 
lay  no  stress  upon  the  declarations  of  the  tes- 
tator. They  were  made  long  after  the  execu- 
tion of  the  will,  and  shortly  before  his  death. 
They  are  not  evidence,  unless  they  relate  to  the 
re-s  gestce,  or  to  an  act  done  ;  as  where,  by  mis- 
take, the  will  is  torn  or  thrown  into  the  fire. 
The  declarations  of  the  testator  are,  in  such 
cases,  evidence,  where  they  show  the  quo  am- 
mo. .(12  Johns.,  33.)  The"  act  of  canceling  is, 
in  itself,  equivocal,  and  will  be  governed  by 
the  intent.  The  rule  is,  that  if  the  testator  lets 
the  will  stand  until  he  dies,  it  is  his  will  ;  if  he 
does  not  suffer  it  to  do  so,  it  is  not  his.  will.  It 
is  ambulatory  until  his  death.  (4  Burr.,  2514  ) 
There  must  be  a  canceling  animo  revocandi. 
Revocation  is  an  act  of  the  mind,  which  must 
be  demonstrated  by  some  outward  and  visible 
sign  of  revocation.  The  statute  has  prescribed 
four.  If  any  of  them  are  performed  in  the 
slightest  manner,  joined  with  a  declared  intent 
to  revoke,  it  will  be  an  effectual  revocation.  (2 
Bl.,  1044.)  The  evidence  here  does  not  war- 
rant any  such  intent.  The  testator,  several 
months  before  his  death,  called  for  the  will  and 
wished  to  add  a  codicil.  There  is  no  other  act 
that  indicates  an  intent  to  make  the  least  alter- 
ation. No  act  was  done,  or  dissatisfaction 
expressed  upon  which  to  raise  a  presumption. 
The  most  that  can  be  urged  is,  that  the  testator 
expressed  a  desire  to  make  some  alteration  by 
way  of  codicil,  from  which  it  is  rather  to  be 
inferred  that  the  general  features  of  the  will 
were  approved,  and  that  an  additional,  or 
greater  provision,  was  contemplated,  for  some 
of  the  objects  of  his  bounty.  The  conclusive 
answer  is,  that  all  this  was  inchoate.  It  rests 
merely  in  an  intent  expressed  *at  one  [*4J>  1 
time,  and  to  a  single  individual.  We  are  left 
entirely  to  conjecture,  whether  the  testator  ever 
afterwards  did  a  single  act  to  warrant  the  pre- 
sumption of  canceling  the  will  in  whole  or  in 
part.  I,  therefore,  consider  the  will  as  remain- 
ing in  force  at  the  testator's  death. 

The  more  important  question  is,  whether  it 
sufficiently  appears  that  there  has  been  dili- 
gent search  for  the  will  where  it  was  most 
likely  to  be  found,  so  as  to  warrant  the  intro- 
duction of  secondary  evidence.  The  general 
rule  is,  that  to  entitle  a  party  to  give  parol  evi- 
dence of  the  contents  of  a  will,  when  there  is 
not  conclusive  evidence  of  its  destruction,  it 
must  be  shown  that  diligent  search  has  been 
made  in  those  places  where  it  would  most  prob- 
ably be  found.  (12  Johns.,  192.) 

In  examining  this  question.  I  will  first  con- 
sider the  place  where  the  will  was  most  likelv 
to  be  found.  The  will  not  having  been  record 
ed.  no  resort  need  be  had  to  a  public  office.  It 
is  last  traced  to  the  hands  of  the  testator,  who 
resided  in  Brunswick.  His  desk  and  other 
papers  were  there.  He  died  from  home  on  H 
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visit  to  his  children  in  "Westchester.  I  think 
the  defendants  are  bound  to  show  due  search 
among  the  papers  of  the  deceased,  at  his  usual 
place  of  residence ;  and  if,  on  such  search,  the 
will  cannot  be  found,  parol  evidence  is  admis- 
sible. James  Brown  might  have  been  exam- 
ined as  a  witness  to  the  court,  on  this  collateral 
point,  but  he  was  not.  The  question  then  rests 
on  the  evidence  introduced  by  the  plaintiff. 
Any  declarations  of  Brown,  independent  of 
that,  are  not  evidence. 

James  Mallory  testified  that  Jared  Belts,  one 
of  the  plaintiffs,  informed  him  that  the  will 
could  not  be  found  ;  that  James  Brown  had 
been  up  to  Brunswick,  and  looked  for  the  will 
in  the  desk,  where  he  supposed  it  was  left,  and 
it  could  not  be  found.  This  is  certainly  a  very 
explicit  admission  by  one  of  the  plaintiffs. 
Harvey  Belts  and  Thaddeus  Dan  stated  to  the 
surrogate  thai  they  presumed  there  had  been 
a  will,  but  it  could  not  be  found  ;  and  that 
search  had  been  made.  The  plaintiff's  counsel 
introduced  the  petition  and  affidavit  of  Brown, 
Betlsand Dan, toobtain administration.  These, 
492*]  *however,  are  silent  as  to  the  question 
whether  due  search  had  been  made. 

The  defendanls,  who  claim  under  the  will, 
were  called  on  to  prove  lhat  they  had  made 
diligent  search.  Search  by  other  persons,  and 
not  at  their  request,  will  not  suffice.  The  ad- 
mission by  Jared  Belts  and  Thaddeus  Dan  to 
the  surrogate,  was,  not  that  Brown,  or  either 
of  the  defendants,  had  made  search,  bul  gen- 
erally, lhat  the  will  could  not  be  found.  In 
what  manner  and  by  whom  search  was  made, 
they  do  not  stale.  It  was  an  admission  that 
did  not  exonerate  the  defendants  from  giving 
affirmative  proof  of  search  made  by  ihem  or 
some  of  Ihem. 

The  only  evidence  remaining  is  Ihe  slale- 
ment  made  by  Jared  Belts  on  another  occa- 
sion. Although  this  admission  rnighl  have  been 
sufficient  lo  conclude  him,  if  he  had  been  the 
only  plaintiff,  it  ought  not  to  affect,  the  inter- 
esl  of  the  other  plaintiffs  who  claim  as  tenanls 
in  common  with  him.  If  an  ejectment  is 
brought  by  tenants  in  common,  the  plaintiff 
may  give  in  evidence  the  separate  litles  of  the 
several  lessors  to  separate  parts  of  the  prem 
ises,  and  recover  accordingly.  (12  Johns.,  185.) 
But  it  would  seem  an  unjust  rule  which  would 
suffer  one  tenant  in  common  to  admit  away 
the  rights  of  olhers.  As  far  as  I  have  been 
able  lo  discover,  an  admission  by  a  parly  lo  the 
record  is  evidence  against  him  who  makes  it ; 
and  where  there  are  parlners,  against  them 
also,  but  not  against  others  who  happen  to  be 
joined  as  parties  to  the  suit.  The  cases  which 
speak  of  the  admission  as  proper  evidence,  will 
be  found  to  have  reference  to  a  sole  plainliff 
or  defendant.  The  confession,  then,  of  Jared 
Betls,  that  Brown  had  made  search,  was  no 
evidence  to  dispense  with  the  production  of 
the  will,  and  furnished  no  ground  to  admit 
secondary  evidence,  so  far  as  the  other  plaint- 
iffs were  concerned.  On  this  point,  the  ver- 
dict should  be  set  aside  and  a  new  trial 
granted. 

New  trial  granted. 

Proof  of  contents  of  last  or  destroyed  witt.  Cited  in 
— «  Cow.,  383 ;  11  Wend.,  802 ;  13  Wend.,  493 ;  1  Sand. 
Ch.,  237:  26  N.  Y.,  437:  45  Barb.,  451;  30  How.  Pr., 
235. 
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Declarations  of  one  tenant  In  common,  inadmissible 
against  his  co-tenant.  Cited  in— 4  Barb.,  530 ;  39 
Barb..  325 :  <53  Pa.  St.,  63. 

Witt— Proof  of  whatnecessary  to.  Cited  in— 9  Cow.. 
220 ;  1  Wend.,  413 ;  12  Hun,  347  ;  1  Barb.,  538 ;  19  Am. 
Dec.,  525. 

Probate — Competency  of  witnesses,  on.  Cited  in— 5 
N.  Y.,  134  ;  3  Bradf.,  242 :  29  Am.  Dec.,  246  (3  Porter, 
51). 

Revocation  of  wilts.  Cited  in— 9  Cow.,  220;  6  Wend.,. 
189;  11  N.  Y.,  161 ;  3  Bradf ,  97. 

Will— Attestation  clause,  proof  of  facts  attested. 
Cited  in-51  Barb.,  262 ;  2  Bradf..  74,  284. 
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C.    HUNTLEY,    B.    HUNTLEY    AND    W. 
PARK,  Executors  of  P.  HUNTLEY. 

Effect  of  Confession  by  Executor,  of  Debt  Due 
from  Testator. 

The  confession  by  an  executor,  of  a  debt  due  from 
his  testator,  is  not  admissible  as  evidence  in  a  suit 
for  the  debt,  against  his  co-executor,  to  establish 
thfc  original  demand. 

Otherwise,  to  take  it  out  of  the  Statute  of  Limita- 
tions. 

Citations— 3  Johns.,  536 ;  6  Johns.,  269 ;  15  Johns., 
4  ;  3  Bac.  Abr.,  31 ;  Toller,  367. 

A  SSUMPSIT  for  land  sold  and  conveyed  by 
JjL  the  plaintiff  to  the  testator.  The  dec- 
laration also  contained  the  general  money 
counts.  The  cause  was  tried  before  Nelson ,. 
Circuit  Judge,  at  the  Otsego  Circuit,  Sept.  16, 
1823. 

The  declaration  did  not  lay  any  promise  from 
the  executors  to  the  plaintiff,  since  the  lesla- 
lor's  dealh  ;  bul  merely  averred  a  promise  by 
the  teslator.  This  suit  was  against  the  three 
execulors  ;  and  in  Ihe  course  of  Ihe  Irial,  after 
a  variety  of  conflicting  evidence,  upon  the 
question,  whether  the  leslalor  and  Ihe  execu- 
tors, since  his  death,  had  not  paid  the  plainliff 
in  full  for  Ihe  land  sold,  Ihe  plaintiff 's  counsel 
offered  in  evidence  a  letter  purporting  to  be 
writlen  afler  the  commencement  of  this  suil, 
by  C.  &  B.  Hunlley,  two  of  the  defendants,  lo 
the  plaintiff,  acknowledging  a  balance  of  $240 
to  be  due  from  Ihe  leslalor's  eslate  to  him ; 
and  promising  to  pay  il.  This  evidence  was 
objected  lo  by  Ihe  defendant's  counsel,  on  the 
ground  thai  Ihe  declaralion  averred  no  prom- 
ise from  Ihe  execulors  ;  bul  the  testimony  was 
adinitled.  Several  wilnesses  on  Ihe  parl  of 
Ihe  plainliff  swore  lhat  Ihe  signalure  lo  the 
leller  was  in  Ihe  hand  and  name  of  C.  Hunl- 
ley. There  was  but  litlle  evidence  on  Ihe  part 
of  Ihe  defendanls  lo  oppose  Ihis,  and  Ihe  cause 
passed  lo  Ihe  jury  on  the  queslion  of  facl, 
whelher  Ihe  letter  was  genuine  or  not.  This 
was  the  main  evidence  on  which  the  plainliff 's 
cause  depended ;  and  Ihe  judge  charged  Ihe 
jury,  lhat  if  they  believed  it  to  be  genuine, 
they  would  find  for  the  plaintiff,  which  they 
did,  for  the  amounl  acknowledged  by  Ihe  lel- 
ler to  be  due. 

A  molion  was  now  made  in  behalf  of  Ihe  de- 
fendants, for  a  new  trial,  upon  the  above  facts, 
as  well  as  upon  the  ground  of  evidence  show- 
ing the  forgery  of  the  leller,  discovered  since 
Ihe  Irial,  Ihe  particulars  as  lo  which  are  suffi- 
cienlly  slaled  in  Ihe  opinion  of  Ihe  courl. 

*For  the  defendants,  the  following  [*494 
poinls,  among  olhers,  were  laken  : 
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1.  That  the  proof  of  the  letter  was  inadmis- 
sible, on  the  ground  that  there  was  no  promise 
laid  from  the  executors,  since  the  testator's 
death.     To  this  was  cited,  7  T.  R.,  182, 183  ;  3 
East,  409  ;    Willes,  29  ;  5  Binn.,   573,  and  1 
Dunl.  Pr.,  56. 

2.  That  the  handwriting  of  only  one  of  the 
defendants  was  proved. 

Mr.  D.  Andrews,  for  the  motion. 

Messrs.  1.  Seelye  and  W.  G.  Angel,  contra. 

Curia,  per  WOODWORTH,  J.  This  cause 
comes  before  the  court  on  a  case,  and  an  ap- 
plication for  a  new  trial  on  the  ground  of 
newly  discovered  evidence.  The  question  is, 
whether  an  admission  by  one  of  the  executors, 
that  a  certain  sum  was  due  from  the  testator 
to  the  plaintiff,  is  sufficient  evidence  to  author- 
ize a  verdict  against  all  the  executors.  It  would 
undoubtedly  be  sufficient  to  take  the  case  out 
of  the  Statute  of  Limitations.  Does  it  estab- 
lish the  original  demand  against  the  testator, 
so  as  to  make  all  the  executors  responsible  for 
the  acknowledgment  of  one  ? 

The  acknowledgment  of  one  partner,  after 
the  dissolution  of  the  partnership,  of  a  pre- 
vious debt,  will  bind  the  other  partner,  so  far 
as  to  prevent  him  from  availing  himself  of  the 
Statute  of  Limitations  ;  but  it  will  not  be  evi- 
dence of  an  original  debt.  (3  Johns.,  536  ;  6 
Johns.,  269  ;  15  Johns.,  4.) 

Where  several  persons  are  appointed  execu- 
tors, they  are  esteemed  in  law  but  as  one  per- 
son, and  the  acts  done  by  one  of  them,  which 
relate  to  the  delivery,  gift,  sale,  payment,  pos- 
session or  release  of  the  testator's  goods,  are 
deemed  the  acts  of  all  ;  for  they  have  a  joint 
authority  over  the  whole.  (3  Bac.  Abr.,  31.) 
But  it  is  equally  clear  that  one  executor  shall 
not  be  charged'with  the  devastavit  of  his  com- 
panion ;  and  shall  be  no  further  liable,  than 
for  the  assets  which  come  to  his  hands. 

If  the  admission  of  one  executor  is  enough 
to  establish  the  original  demand,  it  seems  to 
contravene  the  spirit  of  the  rule  which  exon- 
erates him  from  a  charge  for  the  devastavit  of 
his  co-executor.  The  consequences  of  such  a 
495*]  doctrine  are,  that  *all  the  executors 
may  be  made  liable,  when  in  fact  no  debt 
against  the  testator  existed. 

In  the  present  case,  suppose  the  executors, 
when  the  suit  was  commenced,  were  satisfied 
the  plaintiff  had  no  demand;  could  prove  none, 
and  that ,  therefore,  they  omitted  the  plea  of 
plene  administravit ;  if  this  evidence  is  com- 
petent against  all,  then  all  the  executors  be- 
came liable  ultimately  for  the  recovery,  al- 
though there  may  be  a  deficiency  of  assets.  At 
this  rate  there  would  be  no  safety  in  any  case, 
unless  the  plea  of  plene  administravit  were  in- 
terposed. An  executor  could  not  repose  se- 
curely on  the  strongest  and  best  founded 
conviction  that  the  demand  was  unfounded, 
when  his  companion  could,  at  any  moment, 
make  an  admission  which  would  conclude  his 
fellow.  If  this  be  the  law  as  between  execu- 
tors, it  is  of  dangerous  tendency,  and  may  well 
be  considered  an  anomaly.  Each  executor 
may  control  and  dispose  of  the  chattels  of  the 
deceased  ;  but  cannot.  I  apprehend,  affect  his 
companion,  so  as  to  make  him  personally  liable. 
It  is  held  that  if  one  executor  confess  a  judg- 
ment, it  shall  not  conclude  and  bind  the  rest. 
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(Toll.,  367.)  It  follows  that  he  cannot  do  in- 
directly what  he  is  prohibited  from  doing  di- 
rectly. If  such  evidence  is  competent  against 
both,  it  is,  in  effect,  clothing  one  with  power 
to  do  an  act  which  shall  give  a  right  of  recov- 
ery. Whether  this  is  done  by  confessing  judg- 
ment, or  by  making  admissions  that  may  be 
used  as  evidence  to  produce  the  same  result, 
is  in  my  view,  the  same  thing. 

The  verdict  is  clearly  founded  on  the  letter 
containing  the  acknowledgment.  As  the  hand- 
writing of  only  one  of  the  executors  was 
proved,  I  think  it  not  sufficient  to  sustain  the 
verdict. 

On  another  ground,  a  new  trial  should  be 
granted.  There  is  certainly  doubt  and  mystery 
hanging  over  this  case.  The  plaintiff  proved 
that  he  had  in  his  possession  a  letter  purport- 
ing to  have  been  signed  by  two  of  these  exec- 
utors. He  testified  that  he  forwarded  it  to  his 
attorney  by  delivering  it  to  the  mail-carrier. 
It  has  not  since  been  heard  of.  The  defend- 
ants have  sworn  that  it  is  a  forgery  ;  and  that 
on  examining  at  the  postoffices  in  Virgil  and 
Burlington,  for  which  the  *letter  was  [*49(> 
designed,  it  appears  that  all  the  letters  from 
the  former  to  the  latter  place  had  been  re- 
ceived. In  the  exercise  of  a  sound  discretion,  I 
think  enough  is  shown  to  require  the  granting 
a  new  trial,  on  the  ground  of  surprise.  A  ver- 
dict, under  the  circumstances  of  this  case, 
should  not  be  conclusive.  There  is  a  strong 
negative  evidence,  making  it  improbable  that 
such  a  letter  was  written.  The  transaction  re- 
quires the  scrutiny  of  another  trial. 

New  trial  granted. 

Cited  in-5  Wend.,  561;  14  Wend.,  97:  19  Wend., 
493;  5  Hill,  239;  11  N.  Y.,  181  ;  79  N.  Y-,  418;  3  Hun, 
323 ;  3  Barb.,  548 :  4  Barb.,  535 ;  5  Barb.,  407 ;  10  Barb., 
566;  15  Barb.,  174:  22  Barb.,  69;  3  Redf.,  406:  36  N. 
J.  L.,  45 ;  21  Am.  Dec.,  243 ;  49  Am.  Doc.,  44  (11  S.  & 
M..  9);  13  Am.  Rep.,  418  (36  N.  J.,  44). 


VAN  BEUREN  AND  VAN  GAASBECK,  Ex- 
ecutors of  GROEN, 

v. 
VAN  GAASBECK. 

Interest  on  Account — Allowable  when — Running 
Account  as  Set  off  to  a  Bond. 

Interest  is  not  allowable  on  an  unliquidated  ac- 
count for  goods  sold  and  work  done,  unless  there 
be  an  agreement  express  or  implied  to  allow  inter- 
est. 

And  where  the  defendant  owed  the  plaintiff's 
testator,  on  a  security  drawing  interest,  which  lay 
unpaid  for  more  than  30  years,  and  during  all  this 
time  the  defendant  had  an  account  accumulating 
against  the  plaintiffs'  testator  for  work  done  and 
goods  sold,  at  short  periods,  which  had  never  been 
liquidated  or  settled,  amounting  in  the  end,  to  more 
than  the  principal  sum  due  by  the  bond ;  held,  that 
interest  should  be  allowed  on  the  bond,  but  not  on 
the  account ;  and  that  the  latter  should  not,  in  ad- 
justing the  bujance,  be  allowed  from  time  to  time, 
as  payment  on  the  bond. 

Rule  of  set-off  the  same  at  law  as  in  equity. 

Citations-4  Johns.  Ch.,  437;  3  Cow.,  393;  1  Dick., 
428  ;  3  Johns.  Ch.,  601,  358. 

DEBT  on   bond,  given  by  the  defendant  to 
the  testator,  tried  at  the  Ulster  Circuit, 
Nov.  1823,  before  Belts,  Circuit  Judge. 

NOTK.— Interest—  H'htn  nlbncalilc  on  account.  See 
Newell  v.  Orlswold,  ti  Johns.,  45  note. 
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The  bond  was  dated  Feb.  6,  1786,  and  con- 
ditioned to  pay  $712.50,  Feb.  6,  1787,  with  in- 
terest at  and  after  the  rate  of  6  per  cent,  per 
annum, on  which  was  indorsed  £9,  Nov.  19, 1794, 
and  £29  in  1813,  and  £29  in  the  same  year. 

The  defendant  claimed  to  set  off  an  account 
in  his  favor,  against  the  testator,  running  from 
July  1781,  to  May  1820,  containing  charges  in 
almost  every  month  of  the  intermediate  years, 
for  some  small  articles  of  service,  or  goods 
sold,  such  as  usually  pass  in  trade  and  inter- 
change of  labor,  between  farmers,  amounting 
to  $1,187.50. 

Both  the  bond,  the  indorsements  and  the  ac- 
count, after  deducting  a  small  amount  of  the 
plaintiffs,  were  admitted  ;  and  it  was  agreed 
that  the  balance  should  be  set  off  against  the 
bond  ;  and  the  only  question  was  whether  in- 
terest should  be  allowed  on  the  bond,  and  for 
how  long,  and  whether,  without  making  the 
account  apply  from  time  to  time  as  payment 
upon  it  ;  or  whether  interest  should  not  be  al- 
lowed upon  the  account,  which  had  never  been 
footed  up  or  settled. 

497*]  *A  verdict  was  taken  for  the  plaint- 
iff for  $1,000,  subject  to  the  opinion  of  this 
court  upon  the  above  points.  The  balance  to 
be  struck  by  a  referee  named  by  the  parties, 
according  to  the  rules  to  be  laid  down  by  the 
court. 

The  judge  at  the  circuit,  decided  that  the 
bond  drew  interest  from  its  date,  at  6  per  cent. 
and  no  more,  and  that  interest  should  be  de- 
nied on  the  account. 

Messrs,  lluqgles  and  Hasbrouck,  for  the  plaint- 
iffs. 

Mr.  J.  Sudam,  for  the  defendant. 

Curia,  per  WOODWORTH,  J.  The  bond  is 
conditioned  for  the  payment  of  interest,  at  the 
rate  of  6  per  cent,  per  annum.  The  contract 
for  the  parties  is  not  confined  to  the  time  lim- 
ited for  the  payment  of  the  principal,  but  is 
general,  and  continues  until  the  contract  ceases 
to  operate.  (4  Johns.  Ch.,  437.) 

At  the  trial,  the  defendant  exhibited  an  ac- 
count against  the  plaintiff's  testator,  com- 
mencing in  1781  and  ending  in  1820,  which  was 
admitted.  An  account  of  the  plaintiffs  against 
the  defendant  was  also  admitted,  and  it  was 
agreed  that  the  balance  should  be  considered 
applicable,  as  a  set-off  against  the  plaintiff's  de- 
mand. 

The  only  question  is,  whether  the  defend- 
ant is  entitled  to  interest.  The  bond  is  dated 
in  1786,  payable  in  1787,  and  the  charges  in 
the  defendant's  account  are  subsequent  to  that 
period,  with  the  exception  of  a  small  part. 

From  the  nature  of  the  transaction,  it  is 
probable  that,  had  the  question  been  disposed 
of  by  the  testator  in  his  lifetime,  the  apparent 
equity  of  allowing  interest,  on  the  defendant's 
account,  or  considering  the  advances  made  as 
payment  at  the  time,  would  not  have  been  dis- 
regarded. The  court,  however,  are  called  on 
to  apply  a  general  rule,  which  cannot  notice 
the  supposed  hardship  of  a  particular  case. 

Considerable  stress  is  put  by  the  defendant's 
counsel,  on  the  fact  that  the  account  was  not 
disputed.  This  cannot  be  a  material  fact.  I 
cannot  perceive  any  just  cause  for  allowing  a 
party  a  benefit,  when  the  account  is  not  dis- 
puted, that  would  not  equally  be  allowable  in 
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a  case  where  it  was  disputed,  *but  [*498 
clearly  and  satisfactorily  proved.  The  true 
question  is,  has  the  account  been  liquidated, 
or  was  there  an  agreement,  express  or  implied 
to  pay  interest  ?  Admitting  on  the  trial,  that 
the  balance  claimed  was  correct,  is  no  evi- 
dence of  a  previous  liquidation  upon  which  to 
allow  interest.  It  does  not  appear  that  any 
communication  ever  took  place  between  the 
parties  respecting  the  accounts,  from  their 
commencement  to  their  termination.  They 
must,  therefore,  be  considered  as  unsettled 
and  unliquidated.  (3  Cow.,  393.)  If  the  de- 
fendant had  not  been  indebted  to  the  testator 
on  a  security  carrying  interest,  his  equity 
would  be  the  same.  If  he  had  prosecuted  as 
plaintiff,  no  interest  would  be  allowed.  The 
fact  that  he  was  holden  to  pay  interest  to  the 
testator,  cannot  affect  the  principle  which  is  to 
govern.  It  shows,  indeed,  the  consequences 
arising  from  his  negligence  and  inattention  to 
his  rights,  which  might  have  been  avoided,  but 
nothing  more.  It  presents  no  fact  upon  which 
the  court  can  infer  an  implied  agreement  to 
pay  interest,  that  would  not  equally  apply  to 
every  just  account  of  long  standing. 

But  it  is  contended  that  the  court  are  author- 
ized to  order  rests  to  be  made,  in  stating  the  ac- 
count by  referees,  under  the  Statute  of  Set-off, 
in  the  same  manner  as  is  done  by  the  Court 
of  Chancery.  At  common  law,  if  the  plaint- 
iff was  indebted  to  the  defendant  in  as  much, 
or  even  more  than  the  defendant  owed  to  him, 
yet  he  had  no  method  of  striking  a  balance. 
Theonly  way  of  obtaining  relief  was  by  going 
into  a  court  of  equity.  I  am  not,  however, 
aware,  that  when  resort  was  had  to  that  court, 
the  question  of  interest,  on  unsettled  and  un- 
liquidated accounts,  was  governed  by  a  differ- 
ent rule  from  that  which  was  sanctioned  at 
law.  I  have  always  supposed  that,  in  this  re- 
spect, the  same  rule  prevailed.  In  the  case  of 
Borret  v.  Goodere,  1  Dick  ,  428,  Ld.  Camden 
observed,  there  is  no  instance  where  interest  is 
given  on  an  open  mutual  account,  without 
some  particular  circumstances.  So  also,  in 
Consequa  v.  Fanning,  3  Johns.  Ch.,  601,  it  was 
held  that  unsettled  accounts  do  not  bear  inter- 
est of  course,  until  liquidation.  Indeed,  it 
may  be  laid  down  as  an  established  proposition 
that  a  court  of  equity  follows  the  same  gen- 
eral rules  as  a  court  of  law,  in  relation  to  set- 
off.  *  Duncan  v.  Lyon,  3  Johns.  Ch.,  [*499 
358.  The  Statute  concerning  Set  off  and  ref- 
erence are  remedial;  but  confer  no  power  on 
the  court  to  relax  the  general  rules  of  law. 
The  question  of  interest  is  the  same,  whether 
a  cause  is  tried  by  referees  or  a  jury,  or 
whether  an  account  is  pleaded  by  way  of  set- 
off,  or  constitutes  the  plaintiff's  cause  of  ac- 
tion. 

The  doctrine,  then,  of  rests,  ought  not  to  be 
applied  ;  because  the  law  does  not  allow  inter- 
est on  unliquidated  accounts  ;  and  equity  fol- 
lows the  same  rule. 

Accounts  have  frequently  been  directed,  by 
the  Court  of  Chancery,  to  be  taken  with  an- 
nual rests.  Where  an  executor,  administrat- 
or or  trustee  profits  from  the  use  of  the  trust 
funds,  or  negligently  suffers  the  trust  money 
to  lie  idle,  he  will  be  charged  with  interest  ; 
and  the  court  will  exercise  its  discretion  as  to 
making  annual  rests.  But  this  is  altogether  dis- 
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tinct  from  the  claim  of  interest  on  unliquidat- 
ed accounts  not  containing  charges  for  money. 
To  allow  rests  in  this  case,  for  the  purpose  of 
calculating  interest,  would,  in  my  view,  be  ar- 
bitrary, not  warranted  by  any  rule  of  law,  or 
sanctioned  by  the  practice  of  a  court  of  equity 
in  analogous  cases.  I  am  of  opinion  that  the 
defendant's  account,  without  interest  (after 
deducting  the  amount  of  the  testator's  ac- 
count), be  allowed  as  a  set-off  against  the  bal- 
ance due  on  the  bond  ;  and  that  the  referee 
agreed  on  making  the  calculation  accordingly. 

Rule  accordingly. 

Cited  in— 6  Cow.,  195;  43  N.  Y.,  246;  '53  N.  Y.,  590; 
3  Hun,  218 ;  10  Hun,  181,  526 ;  5  T.  &  C.,  677 ;  3  Bos., 
575 :  19  Hun,  87 ;  129  Mass.,  91,  434 ;  18  Wis.,  368 ;  10  S. 
C.,  133 ;  37  Am.  Hep.,  311,  375  (129  Mass.,  425). 


GENERAL  RULE. 
IN  SUPREME  COURT,  MAY  21,  1825. 

ORDERED,  that  when  there  shall  be  a  stip- 
ulation in  a  case,  giving  either  party  leave 


to  turn  the  same  into  a  special  verdict,  or  bill 
of  exceptions,  the  party  to  whom  that  right 
shall  be  reserved,  shall  have  thirty  days  after 
the  adjournment  of  the  court,  at  the  term 
when  judgment  shall  be  given,  to  prepare  and 
serve  such  special  verdict,  or  bill  of  excep- 
tions. *And  if  the  same  shall  not  be  [*5OO 
agreed  to  by  the  party  upon  whom  the  same 
shall  be  served,  he  shall  have  twenty  days  to 
prepare  and  serve  amendments ;  and  in  case 
such  amendments  shall  not  be  agreed  to,  the 
same  shall  be  settled  by  one  of  the  justices  of 
this  court,  on  a  notice  to  be  given  within  ten 
days  after  service  of  such  amendments.  And 
in  case  such  special  verdict,  or  bill  of  excep- 
tions, shall  not  be  served  within  the  said  thirty 
days,  the  prevailing  party  shall  be  at  liberty 
to  perfect  his  judgment  and  proceed  thereon. 
And  in  case  no  amendments  shall  be  proposed 
and  served  within  the  said  twenty  days  al- 
lowed for  that  purpose  (or  within  such  further 
time  as  shall,  upon  special  application,  be  al- 
lowed by  one  of  the  justices  of  this  court),  the 
special  verdict  or  bill  of  exceptions  shall  be 
deemed  assented  to,  as  prepared  and  served. (a) 

(a)  Vide  Jackson  v.  Sinclair,  ante,  43,  and  Van 
Dyck  v.  Van  Buren,  1  Cai.,  13. 


4. 


N.  Y.  R.,  8. 
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HARWOOD  v.  FRENCH. 

Action  in  Justice  Court — Failure  of  Defendant 
to  Plead — Certiorari. 

Where,  in  a  suit  under  the  Act  for  the  More 
Speedy  Recovery  of  Debts  to  the  Value  of  Fifty 
Dollars  (sess.  47,  ch.  238),  the  defendant  omits  to 
plead,  and  judgment  is  rendered,  a  certiorari  lies. 

In  such  case,  no  appeal  to  the  C.  P.  lies. 

ON  certiorari  to  a  justice's  court.  The  jus- 
tice returned  that  French  declared  against 
Harwood,  who  was  brought  before  him  on  a 
warrant  issued  Mar.  10,  1825.  Harwood,  ob- 
jected to  any  proceedings,  on  the  ground  of 
his  privilege,  he  having  attended  a  court  of 
special  sessions  as  a  party,  and  not  having 
had  time  to  return  home  before  his  being  ar- 
rested upon  the  warrant ;  and  made  other  ob- 
jections, all  of  which  were  overruled.  He  re- 
fused to  plead  ;  and  the  justice  examined  the 
plaintiff's  witnesses,  and  gave  judgment  against 
him  for  $5  and  costs.  And  now, 

Mr.  Edward  Allen  moved  to  set  aside  the 
certiorari  as  having  issued  contrary  to  the  pro- 
visions of  the  Act  for  the  More  Speedy  Re- 
covery of  Debts  to  the  Value  of  Fifty  Dol- 
lars, sess.  47,  ch.  238,  sec.  36,  p.  294.  He  read 
a  clause  of  the  Statute,  which  is,  "that  no  writ 
of  false  judgment,  or  writ  of  certiorari,  shall 
be  allowed,  or  be  of  any  force  or  effect,  ex- 
cept in  cases  where  remedy  by  appeal  is  not 
provided  for  by  this  Act,  to  remove  any  judg- 
ment, order  or  proceeding  whatsoever,  to  be 
rendered,  had  or  made  by  virtue  of  this  Act, 
&O2*]  into  the  *Supreme  Court  of  Judica- 
ture of  this  State."  He  contended  that  this 
suit  had  been  tried  within  the  meaning  of  the 
subsequent  clause  of  the  same  section,  giving 
an  appeal  in  all  suits  which  shall  be  tried  be- 
fore a  justice  ;  and  that  the  defendant  might, 
otherwise,  evade  the  Act  by  omitting  to  plead, 
and  yet  put  the  plaintiff  to  do  precisely  what 
he  would  be  obliged  to  do  on  an  issue  ;  for  he 
is  always  bound  to  prove  his  demand,  though 
no  plea  be  interposed.  Cudner  v.  Dixon,  10 
Johns.,  106. 

Mr.  J.  A.  Spencer,  contra,  said  the  proceed- 
ings of  the  plaintiff  were  entirely  ex  parte. 
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There  was  nothing  which  could  be  called  a 
trial — no  litigation — no  more  than  a  mere  in- 
quest before  the  sheriff  on  a  writ  of  inquiry. 

SUTHERLAND,  J.  The  38th  section  of  this 
Act  contemplates  an  issue,  in  order  to  which 
there  must  be  pleadings  on  both  sides.  When 
the  cause  goes  to  the  Court  of  C.  P.,  on  ap- 
peal, there  are  no  new  pleadings.  It  pro- 
ceeds upon  those  in  the  court  below.  The 
issue  joined  below  is  to  be  heard  and  tried  in 
the  C.  P. 

Mr.  J.  Platt,  same  side  with  Mr.  Spencer, 
said  the  .Statute  certainly  did  not  mean  to- 
abolish  the  remedy  by  certiorari  entirely.  It 
provides  that  no  certiorari  shall  be  brought, 
except  in  cases  where  an  appeal  is  not  pro 
vided  for. 

This  expression  implies  that  an  appeal  does 
not  apply  to  every  cause  which  may  be  de- 
cided by  the  justice  ;  and  the  present  case  is 
one  exception  in  the  contemplation  of  the  Leg- 
islature. 

Curia.  The  only  question  is,  whether  the 
defendant  before  the  justice  could  appeal.  If 
he  could  not,  it  is  clear  that  a  certiorari  lies. 
On  looking  into  the  Act,  we  think  this  a  case 
to  which  the  remedy  by  appeal  is  inapplica- 
ble. It  lies  in  those  cases  only  where  there  is 
a  trial,  either  by  the  justice  or  a  jury.  Tech- 
nically speaking,  here  has  certainly  been  no 
trial.  Nor  has  there,  we  think,  been  one  within 
the  meaning  of  the  Act.  It  speaks  of  an  issue 
joined  by  pleading,  upon  which  alone  the 
cause  is  to  be  heard  in  the  Court  *of  [*5O3 
C.  P.  Here  was  no  issue — no  pleadings  on 
which  the  Court  of  C.  P.  could  proceed  to  a 
trial,  properly  so  called.  In  point  of  form, 
only  one  party  could  be  heard,  except  as  ta 
the  mere  question  of  the  amount  of  damages. 
The  proceeding  must  be  in  nature  of  an  in- 
quest. No  venire  could  issue,  or  jury  be  con- 
vened and  sworn,  to  pass  upon  any  issue  be- 
tween the  parties.  The  motion  must  be  de- 
nied. 


Motion  denied. 

Cited  in— 1  Wend.,  310;  4  Cow.,  536. 
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SPAWN  v.  VEEDER. 


Amendment  of  Bitt  of  Particulars  after  Trial— 
Practice —  Costs. 

The  plaintiff  allowed  to  amend  his  bill  of  particu- 
lars, after  his  cause  tried,  a  new  trial  granted,  and 
two  notices  of  trial  after  this,  the  cause  being:  no- 
ticed for  trial  at  the  time  of  the  amendment. 

This  allowed  on  terms  of  paying:  all  costs,  if  the 
defendant  changed  his  defense ; 

If  not,  then  costs  of  the  motion. 

MR.  S.  A.  FOOT,  for  the  plaintiff,  moved 
for  leave  to  furnish  an  amended  bill  of 
particulars  to  the  defendant. 

It  appeared  from  the  affidavits  read  on  both 
sides,  that  the  declaration  was  served  Aug.  1, 
1822,  with  a  bill  of  particulars,  on  the  defend- 
ant's attorney  ;  that  issue  was  joined  Aug.  20, 
1822;  and  the  cause  tried  Apr.,  1823.  The 
bill  proved  very  defective  on  the  trial.  A  ver- 
dict was  rendered  for  the  plaintiff  ;  but  a  new 
trial  was  granted  upon  the  merits,  in  Febru- 
ary Term,  1824.  The  cause  had  since  been 
twice  noticed  for  trial,  and  now  stood  noticed 
for  the  Albany  Circuit.  The  first  bill  was  de 
fective  in  consequence  of  the  plaintiff's  attor- 
ney nut  being  fully  instructed  by  his  client, 
who  lived  400  miles  from  him.  But  lately  he 
had  procured  full  and  correct  instructions, 
which  enabled  him  to  furnish  the  requisite 
particulars. 

Mr.  J.  M'Kown,  contra. 

Curia.  These  amendments  are  much  a  mat- 
ter of  discretion.  The  plaintiff's  attorney  has 
not  been  very  diligent  in  procuring  proper  in- 
formation from  his  client ;  but  it  will  further 
the  ends  of  justice  to  grant  the  amendment. 
We  save  the  defendant  from  all  costs  resulting 
to  him  from  the  mistake.  If  he  chooses  to 
change  his  plea  so  as  to  vary  his  defense,  he 
may  do  so ;  and  then  the  plaintiff  must  first 
5O4*]  *pay  him  all  costs  from  the  plea  down 
to  this  time  inclusive.  If  not,  the  amendment 
is  granted  on  the  plaintiff's  paying  the  costs 
of  this  motion. 

Rule  accordingly. (a) 
Cited  ln-6  How.  Pr.,  394 ;  4  Duer,  230 ;  6  Daly.  230. 

(a)  Vide  Fuller  v.  Roosevelt,  ante,  144.  In  Rex  v. 
John  Wilkes,  Esq.,  a  criminal  information  for  a 
libel  was  amended  in  a  material  part  by  Ld.  Mans- 
field, at  his  chambers,  the  day  before  trial,  without 
the  defendant's  consent.  His  Lordship  consulted 
and  produced  many  precedents  in  favor  of  the 
amendment. 


MILLER  AND  M'EWEN  v.  GREGORY. 

Practice. 

Capias  ad  resffxmdendum  not  bailable,  returnable 
out  of  term,  is  void,  and  not  amendable. 

THE  capias  ad  respondendum  was,  by  mis- 
take, made  returnable  on  Sunday,  May 
15,  1825 ;  and  for  this  reason,  Sunday  being 
out  of  term,  or  rather  after  the  last  return 
day, 

Mr,  J.  Platt  moved  to  set  it  aside,  and  cited 
Bunn  v.  Thnma*,  2  Johns.,  190;  Cramer  v. 
Van  Alstyne,  9  Id.,  386  ;  and  6  Mod.,  251,  252, 
per  Holt.  Ch.  J.,  in  Davy  v.  Sailer. 

Mr.  T.  J.  Oakley,  contra,  read  an  affidavit 
that  the  capias  was  not  bailable,  and  contend- 
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ed  that  this  took  the  case  out  of  the  rule  which 
made  mesne  process  void,  because  more  than  a 
term  intervenes  between  the  test  and  return, 
viz. :  the  danger  of  a  protracted  imprison- 
ment ;  and  he  moved  to  amend  ;  but, 

Per  Curiam.  This  makes  no  difference. 
We  cannot  look  to  see  whether  a  long  return 
may  or  may  not  work  a  long  imprisonment. 
The  form  of  the  capias  is  the  only  thing  in 
question.  It  is  fully  settled  that  mesne  proc- 
ess against  the  body,  returnable  out  of  term, 
is  void,  and  cannot  be  amended.  The  motion 
must  be  granted  on  the  defendant's  stipulating 
not  to  bring  false  imprisonment. 

Rule  accordingly. 

Cited  in— 10  Wend.,  214;  15  Wend.,  301 ;  18  Wend., 
677 ;  2  Den.,  285 ;  18  Barb.,  271 ;  23  Barb.,  601. 


"PHILIPS  v.  CASWELL.     [*5O5 

Return    to    Certiorari    Written    by  Plaintiff's 
Attorney. 

The  return  to  a  certiorari  will  not  be  set  aside  be- 
cause the  attorney  for  the  plaintiff  in  error  wrote 
it,  if  he  acted  as  the  mere  amanuensis  of  the  justice. 

Citation— 3  Cow.,  20. 

ON  certiorari  to  a  justice's  court,  it  appeared 
that  the  attorney  for  the  plaintiff  in  error 
wrote  the  return ;  but  he  swore  that  the  jus- 
tice voluntarily  and  without  request  came  to 
his  office  and  desired  him  to  write  it,  which  he 
did,  the  justice  dictating  the  whole  of  the 
facts. 

A  motion  was  now  made  to  set  aside  the 
return  as  irregular.  Fox  v.  Johnson,  3  Cow., 
20,  was  relied  on. 

Mr.  W.  Baker,  for  the  motion. 

Messrs.  G.  H.  Feeter  and  N.  S.  Benton,  con- 
tra. 

Curia.  We  think  the  attorney,  in  this  case, 
comes  within  the  character  of  a  mere  amanu- 
ensis for  the  justice.  .Such  an  exception  to 
the  rule  established  by  Fox  v.  Johnson  was 
mentioned  by  the  court ;  and  we  think  it  does 
not  come  within  the  reason  of  the  rule.  The 
motion  is  denied. 

Motion  denied. 
Cited  in— 4  Cow..  537  (»). 


Ex  PARTK  VAN  HOESEN. 

Bond  on  Appeal  from  Justice  Court — Practice. 

On  appeal  from  a  Justice's  court,  the  bond  re- 
quired by  the  statute  may  be  executed  by  attorney. 

And  to  a  motion  to  quash  the  appeal  for  want  of 
a  proper  bond  the  exhibition  and  proof  of  the 
power  before  the  Court  of  C.  P.,  and  filing  it.  is  a 
sufficient  answer.  The  court  may  then  order  the 
power  to  be  tiled  with  the  clerk. 

MR.  J.  PLATT  moved  for  a  mandamus  to 
the  judges  of  Columbia  C.  P.,  com- 
manding them  to  vacate  a  rule  quashing  an 
appeal  from  the  Justice's  Court  of  the  City 
of  Hudson,  brought  by  Van  Hoesen  against 
M'Kinstry. 

The  case  was  this :  Van  Hoesen  appealed 
from  a  judgment  against  him  for  damages  and 
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costs  in  favor  of  M'Kinstry;  and  the  appeal 
bond  was  executed  in  the  name  of  Van  Hoe- 
sen,  by  A.  L.  Jordan,  as  his  attorney.  M'Kin- 
stry moved  the  C.  P.  to  quash  the  appeal,  and 
the  affidavits  there  were  contradictory  upon 
the  question  whether  Jordan  presented  his 
5O6*J  *authority  to  execute  the  bond  to  the 
justices  of  the  court  below  ;  but  it  appeared  to 
the  C.  P.  that  he  had  a  written  authority  for 
that  purpose  when  the  bond  was  executed, 
which  was  there  exhibited  on  the  motion,  and 
proved.  The  C.  P.  quashed  the  appeal,  and 
thereupon  Van  Hoesen's  counsel  offered  to 
file,  and  did  file  the  bond  with  the  clerk ;  but 
the  court  held  this  insufficient. 

Mr.  Platt  cited  Laws,  sess.  47,  ch.  238,  sees. 
36,  37. 

He  contended  that  the  bond  was  well  exe- 
cuted ;  it  was  enough  that  the  authorization 
was  proved  when  the  fact  of  execution  was 
contested.  It  need  not  even  be  in  writing. 
This  is  according  to  the  principles  of  the  com- 
mon law.  Th&  Statute  is  silent.  A  power  of 
attorney  to  execute  a  mortgage  need  not  be 
recorded.  Wilson  v.  Troup,  2  Cow.,  195. 
This  is  upon  the  principle  that  the  power  to 
execute  is  no  part  of  the  deed. 

Messrs.  D.  B.  Tallmadge  and  E.  Williams, 
contra.  If  the  appeal  was  not  prosecuted  ac- 
cording to  law,  it  was  the  right  and  the  duty 
of  the  C.  P.  to  quash  it.  The  approbation 
which  the  justices  are  authorized  to  indorse 
on  the  bond,  relates  merely  to  the  sufficiency 
of  the  surety.  A  proper  bond  must  be  exe- 
cuted, according  to  the  Statute  cited,  within 
ten  days  after  the  judgment  rendered ;  and 
unless  this  be  done,  the  appeal  cannot  be  re- 
ceived. It  must  be  a  perfect  bond  within  the 
ten  days  Is  a  bond  given  by  an  attorney,  but 
not  accompanied  by  the  power  to  execute  it, 
sufficient  ?  All  bonds  cannot  be  given  by  at- 
torney. Where  there  is  a  judgment,  and  the 
execution  is  to  be  prevented,  the  law  may  very 
properly  demand  a  signing  in  person.  The 
sheriff  should  see  this  done  in  the  case  of  a 
limit  bond,  and  a  bond-  to  prosecute  a  writ  of 
error  must  be  given  in  person.  The  Act  ex- 
pressly authorizes  the  notice  of  the  appeal  to 
be  signed  by  the  party  or  his  attorney ;  but 
when  speaking  of  the  bond  there  is  no  such 
alternative.  This  language  implies  the  dis- 
tinction for  which  we  contend.  May  it,  as 
the  gentleman  contends,  be  one  half  in  writ- 
ing and  the  other  by  parol  ?  Is  a  man  to  be 
driven  round  the  country  to  search  both  for 
the  attorney  who  executes,  and  the  witnesses, 
5O7*]  to  *prove  his  parol  authority?  It 
should,  at  any  rate,  have  been  in  writing,  and 
actually  filed,  before  the  court  could  entertain 
the  appeal.  It  was  an  integral  part  of  the 
bond — nay,  the  vital  principle  of  its  existence. 
The  party  could  never  enforce  it  without  the 
use  of  the  power,  which  should  be  furnished 
in  the  first  instance,  without  driving  the  party 
to  his  motion  in  order  to  obtain  it.  In  other 
cases,  the  attorney  is  bound  to  show  his  power 
in  the  most  full  and  distinct  manner.  The 
onus  lies  with  him  ;  and  if  he  fails  to  do  this, 
he  is  personally  liable.  White  v.  Skinner,  13 
Johns.,  307.  But, 

The  Court  were  clear  that  the  motion  must 
be  granted;  and, 

WOODWORTH,  «/.,  said  the  statute  speaks  of 
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a  bond  ;  but  whether  this  be  executed  in  per- 
son or  by  attorney,  it  is  the  same  thing.  In- 
deed, there  are  many  cases  where  the  party 
cannot  execute  in  person,  as  in  case  of  sick- 
ness or  necessary  absence;  and  the  statute 
would  never  impose  the  strictness  contended 
for  without  excepting  such  cases.  Yet  there 
is  no  exception.  Requiring  the  party  to  exe- 
cute the  bond  in  person  would,  in  various 
cases,  work  an  absolute  deprivation  of  right. 
It  is  enough  that  the  bond  was,  in  point  of 
fact,  valid  m  its  creation.  To  'be  sure,  it  was 
reasonable  in  the  court  below-  to  require  that 
the  authority  should  be  filed.  On  its  produc- 
tion, and  being  proved,  they  might  have  com- 
pelled the  party  to  file  it,  as  one  of  the  papers 
relating  to  the  motion  before  them.  They 
should  have  done  so,  and  retained  the  cause. 
It  was  afterwards  filed,  and  still  remains  on 
file.  The  statute  is  clearly  satisfied,  and  the 
motion  should  be  granted. 

Motion  granted. 


*ANDREWS  AND  JEROME  [*5O8 
HERRIOT. 

Lex  Loci — Seed — Form  of  Action,  Determined  by 
Lex  Fori. 

Covenant  will  not  lie  in  this  State,  on  a  contract  to 
be  performed  in  Pa.,  with  a  scrawl  and  the  word 
"  seal "  in  the  locus  sigttli,  though,  by  the  law  of 
that  State,  this  constitutes  a  seal. 

The  form  of  the  action  relates  to  the  remedy,  and 
is  governable  by  the  lex  fori. 

Citation— 2  Cai.,  363. 

ACTION  of  covenant,  tried  before  Throop, 
Circuit  Judge,  at  the  Onondaga  Circuit, 
1823.     The  declaration  was  in  covenant  on  a 
contract  between  the  parties  to  be  performed 
in  the  State  of  Pa.     Plea,  non  eslfactum. 

On  the  trial,  the  contract  offered  in  evidence 
was  signed  with  the  name  of  Herriot ;  but  in- 


NOTE.— 1.  Seal—  What  sufficient.  See  Warren  v. 
Lynch,  5  Johns.,  239,  note. 

2.  Conflict  of  laws— Foreign  contracts— LEX  LOCI 
and  LEX  FORI. 

The  lex  loci  contractus  governs  the  nature,  valid- 
ity, construction  and  effect  of  foreign  contracts ; 
the  Ux  fori  the  remedy.  See  Nash  v.  Tupper,  1  Cai ., 
402,  note;  Lodge  v.  Phelps,  1  Johns.  Cas.,  139.  note ; 
2  Kent.  Com.,  pp.  453-463,  notes  and  authorities 
there  cited ;  Story  Conf .  L.,  sects.  556-583,  notes  and 
numerous  authorities  there  cited;  Parsons'  Cont., 
vol.  2.  pp.  582-592,  notes  and  authorities  there  cited  ; 
1  Wait  Act.  and  Def.,  129,  and  authorities  there 
cited ;  Dickinson  v.  Edwards,  77  N.  Y.,  573,  and  au- 
thorities there  cited  and  distinguished ;  see  also  the 
full  note  at  the  end  of  the  above  case  of  Andrews 
v.  Herriott,  post,  p.  510. 

In  addition  to  the  grounds  upon  which  this  doc- 
trine is  generally  rested,  it  may  be  said,  that  courts 
are  created  for  the  administration  of  the  remedies 
of  their  own  jurisdiction.  If  they  should  attempt 
to  administer  the  remedies  of  other  jurisdictions, 
their  acts  would  be  extrajudicial  and  of  non  effect. 
But  the  proper  construction  of  every  contract  de- 
pends upon  the  law  with  reference  to  which  it 
was  made.  Such  law  forms  an  important  part  of 
the  facts  and  conditions  surrounding  the  parties, 
which  must  be  considered  in  determining  their  in- 
tent. Hence  the  courts  look  to  the  lex  loci  con- 
tractus, not  to  enforce  law  foreign  to  their  juris- 
diction, but  to  discover  the  intent  of  the  parlies, 
that  they  may  apply  to  such  intent  the  remedies  of 
the  lex  fori.  The  lex  loci  contractus  is  not  enforced 
because  it  is  law,  but  because  it  forms  a  part  of  the 
contract. 
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stead  of  wafer  or  wax,  there  was  a  scrawl 
with  the  word  "seal"  in  the  locus  sigilli  ;  and 
the  concluding  words  of  the  contract  purported 
a  seal  in  the  usual  form.  A  counselor  at  law 
of  the  State  of  Pa.  was  sworn  as  a  witness  for 
the  plaintiff,  and  testified  that,  by  the  common 
law  of  that  State,  such  a  mark  was  a  seal. 

The  defendant's  counsel  objected  to  the  con- 
tract being  read  in  evidence  ;  but  the  objec- 
tion was  overruled,  and  the  contract  read  to 
the  jury. 

A  verdict  was  finally  taken  for  the  plaintiff, 
subject  to  the  opinion  of  the  court,  upon  this 
and  other  points  which  arose  in  the  course  of 
the  trial. 

Mr.  V.  Birdseye,  for  the  plaintiff,  insisted, 
that  as  the  contract  was  to  be  performed  in  Pa. , 
the  court  would  notice  the  law  of  that  State  in 
giving  it  a  construction.  The  effect  of  the  in- 
strument, not  merely  the  remedy  upon  it,  is 
the  question  ;  and  the  lex  loci  applies.  Mere- 
dith v.  Hinsdale,  2  Cai.,  362,  is  in  point.  That 
was  an  action  of  debt  upon  a  Pa.  bond  ;  and  it 
was  .sustained  upon  the  very  ground  assumed 
here.  The  contract  should  be  carried  into 
effect  according  to  the  intention  of  the  parties. 
They  intended  that  it  should  operate  as  a 
specialty  everywhere.  That  the  law  of  the 
State  where  the  contract  is  to  be  performed 
shall  govern,  without  regard  to  the  place  of 
its  execution,  is  abundantly  proved  by  the 
authorities.  Thompson  v.  Ketcham,  4  Johns., 
285,  and  the  cases  there  cited.  This  law  settles 
the  nature  and  effect  of  the  contract.  It  is 
important  that  it  should  be  so,  for  a  variety  of 
reasons  :  and  one  is,  for  preserving  due  pref- 
509*]  erencein  the  distribution  of  *the  estates 
of  deceased  persons.  The  remedy  is  another 
thing.  On  determining  the  degree  of  the  con- 
tract, that  is  left  to  our  own  law,  so  that  the 
lex  fori  is  not  affected.  On  determining  that 
the  scrawl  is  a  seal,  the  Ux  fori  comes  in,  and 
says  that  the  action  should  be  covenant,  a  rem- 
edy already  known  to  the  law  of  the  State. 
The  agreement  therefore  gives  no  new  remedy. 

The  case  of  Warren  v.  Lynch,  5  Johns.,  239, 
although  it  denies  that,  according  to  our  own 
law,  anything  short  of  wax  and  wafer  will 
constitute  a  seal,  leaves  Meredith  v.  Hinsdale, 
unimpaired  as  to  the  only  point  decided  by  it. 

He  also  cited  Jone*  v.  Logwood,  1  Wash.,  42: 
Baird  &  Brigf/s  v.  Blaigrote,  Id.,  170  ;  Austin's 
Admx.  v.  Whitlock'f,  Exrs.,  1  Munf.,  487; 
Neiotold  v.  Lamb,  2  South.,  449  :  Ada.ra  v. 
Kers,  1  Bos.  &  P.,  360  ;  United  State*  v.  Coffin, 
Bee's  S.  C.,  140,  and  Jac.  L.  Diet.,  Seal. 

Mr.  Birdneye  was  proceeding  to  the  other 
points  in  the  cause,  but  the  court  told  him 
they  were  impressed  so  strongly  against  him 
upon  the  one  which  he'  hud  already  argued, 
tiiat  he  need  not  proceed  farther  for  the  present. 
But  an  the  point  was  an  important  one,  they 
would  look  into  it  farther,  and  examine  the 
cases  cited  ;  and  if  they  should  then  entertain 
any  doubt,  they  would  call  upon  him  to  resume 
his  argument. 

Mr.  N.  P.  Randall,  for  the  defendant,  re- 
ferred the  court  to  Jackson  v.  Wood,  12  Johns., 
242;  Scoville  v.  Can/if  Id,  14  Johns.,  338;  1  Phil. 
Ev.,  415,  16,  note,  a,  and  the  cases  there  cited; 
and  Whittemore  v.  Adain*.  2  Cow.,  626. 

On  the  same  day,  at  the  commencement  of 
the  afternoon  session, 
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THE  CHIEF  JUSTICE  informed  Mr.  Birdseye 
that  the  court  had  examined  the  question  dur- 
ing their  recess  ;  that  Mr.  B.  was  fully  sup- 
ported by  Meredith  v.  Hinsdale,  if  that  were 
now  to  be  received  as  law  ;  but  the  current  of 
authority,  *since  the  decision  of  that  [*51O 
case,  had  been  uniform  and  unbroken,  that  the 
lex  loci  contractus  governs  only  as  to  the  con- 
struction of  the  contract,  and  has  nothing  to 
do  with  the  remedy,  which  is  controlled  en- 
tirely by  the  lex  fori.  We  are  satisfied  that 
Meredith  v.  Hinsdale  was  decided  without  prop- 
er attention  to  this  distinction.  The  dispute 
is  merely  upon  the  remedy ;  that  is  to  say, 
whether  the  action  shall  be  covenant  or  as- 
sump&it  upon  a  given  contract,  between  two 
persons  within  the  jurisdiction  of  the  court. 
The  substance  and  effect  of  the  recovery  is  the 
same  in  either  form.  VVe  are  satisfied  that  we 
cannot  sanction  Meredith  v.  JItnsdale,  without 
overturning  the  entire  class  of  cases  which 
distinguish  between  the  different  effects  of  the 
lex  loci  and  the  lex  fori.  We  are  so  firmly  fixed 
in  the  conclusion  to  which  we  have  come,  that 
it  will  be  useless  to  argue  the  other  points. 
Being  against  the  plaintiff  upon  the  first,  this 
decides  the  cause. 

Judgment  for  the  defendant. (a) 

Cited  in— 6  Cow.,  47 ;  5  Wend.,  482 ;  6  Wend.,  485  ; 
12  Wend.,  443 ;  14  Wend.,  250 :  23  Wend..  98 ;  3  N.  Y., 
270 :  15  N.  Y.,  90,  227 ;  20  N.  Y.,  113  ;  27  N.  Y.,  74 ;  35 
N.  Y.,  658:  43  N.  Y.,  429,  433;  49  N.  Y.,  576;  5  Barb., 
441 ;  12  Barb.,  634,  645  :  22  Barb.,  128 ;  30  Barb.,  435  ; 
33  Barb.,  75,  118;  34  Barb.,  335;  36  Barb.,  613;  41 
Barb..  553 ;  18  How.  Pr.,  337 ;  10  Abb.  Pr.,  77 :  12  Abb. 
Pr.,  14 ;  5  Abb.  N.  C.,  135 ;  40  Super.,  360 ;  8  How.  (U. 
S.),  464 ;  8  Pet.,  373 :  13  Pet.,  327 :  1  Wood  &  M.,  176 ;  2 
Wood  &  M.,  465 ;  6  Blatchf .,  546 ;  16  Mich.,  73 :  9 
Minn.,  66;  108  U.  S.,  133;  45  Pa..  494;  23  Am.  Dec., 
571  (4  Gill  &  J.,  332);  27  Am.  Dec.,  139 :  39  Am.  Dec., 
299,  300  (1  P.  &  B.,  65);  42  Am.  Dec.,  199  (13  Ohio,  209); 
30  Am.,  Rep.,  512  (55  Miss.,  153). 

(a)  The  LEX  LOCI  and  LEX  FORI,  to  which  the  above 
case  looks,  have  probably  come  more  frequently 
under  review  in  this  country  than  in  any  other. 
That  the  attention  of  our  courts  should  often  be 
drawn  to  them,  results  from  the  political  confeder- 
acy of  the  States,  which,  while  it  supports  among 
them  close  and  extensive  connections  in  business 
and  policy,  yet  holds  them,  sufficiently  distinct  and 
independent  to  call  into  continual  exercise  that  rule 
which  expounds  and  Kives  effect  to  contracts,  and 
other  transactions,  according1  to  the  state  law  under 
which  they  are  made,  or  take  place;  but  stops  then-, 
and  carefully  distinguishes  between  construction 
and  right,  on  the  one  hand,  and  remedy  on  the 
other.  The  general  rule  is  acknowledged  by  the 
law  of  nations,  and  by  all  the  local  writers  and  ad- 
judications relating  to  it ;  but  the  difficulty  of  its 
application  has  been  very  considerable.  Hence  the 
great  variety  of  cases  and  comments  to  which  it  has 
given  rise,  the  embarrassments  of  the  most  able 
and  ingenious  counsel,  and  the  importance  of  look- 
ing with  attention  to  the  rules  and  adjudged  cases 
upon  the  subject,  not  only  in  England  and  other 
foreign  countries,  but  of  sister  States,  and  es[>eciall.v 
of  the  IT.  S..  whose  courts  art;,  on  this  head,  em- 
phatically the  arbiters  of  state  differences. 

This  subject  in  itself  deserves  a  treatise,  but  I  can 
do  nothing  more  hen1  than  to  arrange  and  refer  to 
the  authorities,  giving  the  sul>stanee  of  some  of 
them.  Huberus,  in  his  title  De  Ciinttietu  Leynm  has 
broken  the  ground  the  most  effectually,  I  iH'lieve, 
of  all  the  European  writers:  but  even  yet,  it  must 
be  considered  as  but  little  more  than  broken  for  the 
list;  of  the  American  student.  Mr.  Wheaton,  arj/.. 
3  Johns.  Ch., 'AkJ,  speaks  of  Huber  as  having  origi- 
nated the  distinction  between  the  f<-.r  fnri  mid  the 
le.r  loci  *cnntractiix,  and  his  remarks  on  tin-  [*51 1 
l(.JC  loci  generally  an,'  well  known  to  form  tin1  text 
upon  which  our  lawyers  proceed.  Ixl.  Mansfield 
used  to  cite  him  with  approbation,  and  Mr.  Har- 
grove declared  that  his  writings  on  the  civil  law- 
were  much  esteemed.  Note  44  t<>  Co.  Litt.,  711 1>.  He 
was  quoted,  approved  and  relied  upon  in  Uesesbate 
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v.  Berquier.  1  Binn.,  336,  and  the  late  Chancellor 
Kent,  in  Holmes  v.  Remsen,  4  Johns.  Ch.,  469,  says 
that  Huber's  Essay  "  De  Conflictn  Legum  is  every- 
where received  as  containing1  a  doctrine  of  univers- 
al law."  In  truth,  he  is  referred  to  as  authority  in 
almost  every  case  where  the  lex  loci  has  been  se- 
riously in  question.  A  sufficient  extract,  for  the 
purpose  of  the  present  subject,  was  translated,  and 
read  in  the  argument  of  Emory  v.  Greenough,  3 
Hall..  369, 370 ;  and  furnished  by  Mr.  Dallas,  the  re- 
porter, in  a  note  to  that  case  (Id.,  p.  370  to  377).  Thus 
being  very  generally  in  the  hands  of  the  profession, 
it  need  not  be  repeated  here.  Suffice  it  to  say,  that 
this  extract  takes  ground  broad  enough  to  embrace 
the  whole  superstructure  of  European  and  Ameri- 
can authority  relative  to  the  lex  loci  and  lex  fori.  It 
is  true  that  some  few  of  his  examples  have  been 
overruled  by  our  cases,  owing  to  his  erroneous  ap- 
plication of  principles ;  but  this  is  no  more  than 
will  be  found  true  of  several  cases  adjudged  upon 
the  same  principles,  in  England,  Scotland  and  this 
country. 

The  cases  divide  themselves  into  several  classes : 

1.  The  lex  loci  contractus.  The  general  proposi- 
tion upon  this  head  will  be  found  in  almost  all  the 
cases  from  which  I  shall  extract  the  point  decided ; 
but  it  is  more  generally  laid  down,  and  supported, 
as  follows :  that  the  law  of  a  place  where  a  contract 
is  made,  or  to  be  performed,  is  to  govern  as  to  the 
nature,  validity,  construction  and  effect  of  such 
contract :  that  being  valid  in  such  place,  it  is  to  be 
considered  equally  valid,  and  to  be  enforced  every- 
where, with  the  exception  of  cases  in  which  the 
contract  is  immoral  or  unjust,  or  in  which  the  en- 
forcing it  in  a  State  would  be  injurious  to  the 
rights,  the  interest  or  convenience  of  such  State  or 
its  citizens ;  and,  on  the  contrary,  if  a  contract  be 
void,  or  be  discharged  by  the  law  of  the  place  where 
it  is  made  or  to  be  performed,  it  is  to  be  considered 
as  void  or  discharged  everywhere,  and  to  be  en- 
forced nowhere.  Hub.  uM.  supra,  3  Ball.,  371,  n.; 
Pearsall  v.  Dwight.  2  Mass.,  84;  Greenwood  v.  Cur- 
tis, 6  Id.,  358;  Blanchard  v.  Russell.  13  Id.,  1 ;  Pren- 
tiss  v.  Savage,  13  Id.,  20 ;  Inh.  of  Medway  v.  Inh.  of 
Needham,  16  Id.,  157 ;  Inh.  of  West  Cambridge  v. 
Inh.  of  Lexington,  1  Pick.,  506;  Lodge  v.  Phelps.  1 
Johns.  Cas.,  139;  Smith  v.  Smith,  2  Johns.,  235 ;  Rug- 
gles  v.  Keeler,  3  Id.,  263 ;  Thompson  v.  Ketcham,  4 
Id.,  285 ;  8  Id.,  189 ;  Warder  v.  Arell,  2  Wash.,  282 ; 
Van  Reimsdyck  v.  Kane,  1  Gall.,  375 ;  Sherrill  v. 
Hopkins,  1  Cow.,  103.  and  several  cases  there  cited 
by  Sutherland,  J.,  pp.  105-10 ;  Powers  v.  Lynch,  3 
Mass.,  77;  Baker  v.  Wheaton,  5  Id.,  509;  Grimshaw 
v.  Bender,  6  Id.,  157 ;  Winthrop  v.  Carlton,  12  Id.,  4 ; 
Hull  v.  Blake,  13  Id.,  153 ;  Barrell  v.  Benjamin,  15 
Id.,  354 ;  Watson  v.  Bourne,  10  Id.,  337 :  Vanschaick 
v.  Edwards,  2  Johns.  Cas.,  355 ;  Courtois  v.  Carpen- 
tier,  C.  C.,  Apr.,  1806,  MS.;  Whart.  Dig.,  Foreign 
JAWS,  &c.,  pi.  5 :  Smith  v.  Mead,  3  Conn.,  N.  S.,  253 : 
Medbury  v.  Hopkins,  Id.,  472 ;  Male  v.  Roberts,  3 
Esp.,  163 ;  Harper  v.  Hampton,  1  Harris  and  Johns., 
453 ;  S.  C.,  Id.,  662. 

518*]  *Butasthe  laws  of  contracts,  &c.,  in  for- 
eign States  or  countries  are  not  admitted  ex  proprio 
vigore,  but  only  excomitate,  the  judicial  power  will 
exercise  a  discretion  with  respect  to  the  laws  they 
may  be  called,  upon  to  sanction ;  for  if  they  be  man- 
ifestly unjust,  or  calculated  to  injure  their  own  citi- 
zens, they  ought  to  be  rejected.  Blanchard  v.  Rus- 
sell, 13  Mass.,  6.  per  Parker,  Ch.  J.  Accordingly  an 
exception  is,  where  it  would  be  dangerous,  or  in- 
convenient, or  of  immoral  tendency  to  enforce  the 
foreign  contract  here.  3  Dall.,  371,  note; Pearsall  v. 
Dwight,  2  Mass.,  89 ;  Prentiss  v.  Savage,  13  Id.,  25. 

In  pursuance  of  the  above  rules,  a  contract  of 
marriage,  though  it  would  be  invalid  by  our  law, 
will  yet  be  held  valid  here,  if  so  by  the  law  of  the 
country  where  celebrated,  unless  indeed  it  be  in- 
cestuous by  the  law  of  nature.  3  Dall.,  373, 374,  note; 
Ilderton  v.  Ilderton,  2  H.  Bl.,  145 :  Compton  v.  Bear- 
croft,  Bull,  N.  P.,  114 :  Inh.  of  West  Cambridge  v. 
Inh.  of  Lexington,  1  Pick.,  508 ;  Greenwood  v.  Cur- 
tis, 6  Mass.,  378,  per  Parsons,  Ch.  J.;  Inh.  of  Medway 
v.  Inh.  of  Needham,  16  Id.,  157 ;  Decouche  v.  Save- 
tier,  3  Johns.  Ch.,  190;  Gordon  alias  Dalrymple  v. 
Dalrymple,  before  the  Consistorial  Court  of  Lon- 
don, Dodson's  Rep.,  6,  per  Sir  W.  Scott. 

And  the  rights  and  incidents  of  the  marriage,  in 
the  country  where  celebrated,  shall  follow  and  be 
allowed  everywhere ;  as  communion  of  goods,  com- 
mon risk  of  profit  and  loss,  donation  mutuelle,Aower, 
jointure,  inheritance,  &c.  Id.,  and  vide  Royal  Bank 
of  Scotland  v.  Cuthbert,  1  Rose's  Cas.  Bank.  App., 
481,  per  Ld.  Meadowbank. 

A  sale  of  goods  (e.  g.,  negroes)  by  one  in  a  foreign 
country,  lawful  there,  though  interdicted  in  Mass., 
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will  be  enforced,  or  upheld  by  the  courts  ot  Mass. 
3  Dall.,  372,  note;  Greenwood  v.  Curtis,  6  Mass.,  358, 
378.  So  if  one  lawfully,  in  a  foreign  country,  sell 
goods  in  a  manner,  or  on  grounds  which  would  not 
be  lawful  here,  our  courts  will  uphold  the  sale. 
Grant  v.  M'Lachlin,  4  Johns.,  34. 

Personal  rights  obtained  or  communicated  by  the 
law  of  a  place  accompany  the  person.  Thus,  if  one 
of  the  age  of  21  may  convey  his  real  estate  in  the 
county  where  he  comes  to  that  age,  he  may  do  the 
same  where  25  years  are  required.  3  Dall.,  375,376, 
note.  But  whether  the  right  to  convey  real  estate 
do  not  come  within  the  lex  loci  rei  sitce,  post;  and 
whether  this  rule  extend  beyond  personal  estate, 
(fiuxre. 

The  rate  of  interest  or  damages  is  governed  by 
the  lex  loci.  1  Dall.,  191,  per  Shippen,  President; 
Slacum  v.  Pomery,  6  Cr.,  221 ;  Winthrop  v.  Pepoon, 
1  Bay,  468;  Lanusse  v.  Barker,  3  Wh.,  101,  146;  Kis- 
sam  v.  Burrall,  Kirby,  326 ;  Fanning  v.  Conseo.ua, 
17  Johns.,  511 ;  James  v.  Allen,  1  Dall.,  191 ;  Win- 
throp v.  Carleton,  12  Mass.,  4 ;  Gaillard  ads.  Ball,  1 
Nott  &  M'C.,  67. 

So  one's  liability  as  maker,  indorser,  acceptor,  or 
other  party  to  a  promissory  note  or  bill  of  exchange. 
Powers  v.  Lynch,  3  Mass.,  77 ;  and  vide  Hicks  v. 
Brown,  12  Johns.,  142,  143 ;  Slacum  v.  Pomeroy,  6 
Cr.,  221 ;  Hull  v.  Blake,  13  Mass.,  153. 

So  the  construction  of  foreign  marriage  settle- 
ments. Cowp.,174;  Feaubert  v.Trust.Prec.  in  Ch.,207. 

*So  the  terms  of  payment,  between  a  cap-  [*513 
tain  and  his  crew,  Johnson  v.  Machielsne,3Campb., 
44,  the  time  when  a  suit  shall  be  brought  for  sea- 
men's wages  (It).),  and  time  of  payment  of  a  bill  of 
exchange.  Chit,  on  bills,  Phil.  ed.  of  1821,  p.  120,  1, 
and  the  authorities  there  cited. 

A  note  given  in  Mass.,  as  a  premium  on  a  policy 
of  insurance,  on  a  vessel  engaged  in  the  African 
slave  trade,  being  void  by  the  law  of  that  State,  is 
void  in  S.  C.  Touro  v.  Cassin,  1  Nott  &  M'C.,  173.  A 
note  void  for  usury  in  Mass.,  is  so  here.  Van 
Schaick  v.  Edwards,  2  Johns.  Cas.,  355.  If  void  for 
gaming  in  France,  it  is  so  in  England.  Robinson  v. 
Bland,  2  Burr.,  1077.  The  acceptance  of  a  bill  of  ex- 
change at  Leghorn,  void  there,  held  so  in  England. 
Burrows  v.  Jemino,  2  Str.,  732. 

So  a  sale  or  agreement  to  sell  goods  in  a  foreign 
country,  prohibited  by  its  laws  (3  Dall.,  372,  note),  is 
void  everywhere. 

But  foreign  revenue  laws  will  not  be  noticed 
here; and  accordingly,  a  foreign  contract,  void  for 
want  of  a  stamp  where  made,  will  not,  for  that  rea- 
son, be  held  void  here.  Ludlow  v.  Van  Rensselaer, 

1  Johns ,  94 ;  but  vide  Alvesv.  Hodgson,  7T.  R.,  237, 
and  Clegg  v.  Levy,  3  Campb.,  166.  contra.    Yet  if 
the  contract,  thus  made  void  by  the  Revenue  Law 
of  a  foreign  country,  is  to  be  executed  there,  or  one 
is  carrying  on  business  with  that  country,  and  vio- 
lates its  revenue  laws,  the  courts  of  that  country 
will  not  aid  him  to  enforce  such  contract.    Scriba 
v.  Ins.  Co.  of  N.  A.,  C.  C.,  Oct.,  1807 :  Whart.  Dig. 
Foreign  Laws,  &c.,  p.  287.  pi.  3. 

Nor  shall  the  penal  laws  or  laws  of  forfeiture  in 
one's  country  operate  upon  his  rights  or  liabilities 
in  another.  Folliott  v.  Ogden,  1  H.  Bl.,  123.  la1) ; 
Scoville  v.  Canfield,  14  Johns.,  338 ;  Warder  v.  Arell, 

2  Wash.,  295,   per   Roane,    J.;   Commonwealth  v. 
Green,  17  Mass.,  515;  Inh.  of  West  Cambridge  v.  Inh. 
of  Lexington,  1  Pick.,  506.   Yet  it  was  held  in  Camp 
v.  Lockwood,  1  Dall..  393,  that  any  one  whose  prop- 
erty had  been  confiscated  in  Conn.,  could  not,  in 
Pa.,  recover  a  debt  embraced  by  the  Act  of  Confis- 
cation ;  and  vide  Negro  David  v.  Porter,  4  Harr.  & 
M'H..  418. 

Personal  disabilities  follow  the  person.  Thus, 
when  young  men,  prodigals,  married  women,  &c., 
of  a  country  are  considered  subject  to  curators  by 
the  law,  or  unable  to  contract,  they  are  to  be  so  con- 
sidered elsewhere,  both  in  their  rights  and  disabili- 
ties; 3  Dall.,  375,  376;  Thompson  v.  Ketchum,  8 
Johns..  189 :  Male  v.  Roberts,  3  Esp.,  163 ;  and  if  they 
be  unable  to  commit  crimes  in  Friezeland,  it  is  the 
same  thing  in  Holland.  3  Dall.,  375,  376,  note. 

Authorities,  showing  that  a  contract  shall  be  ex- 
plained, &c.,  by  the  law  of  the  place  where  it  is  to 
be  performed :  and  the  rules  by  which  we  are  to  de- 
termine the  place  of  oerf  ormance.  Lanusse  v.  Bar- 
ker. 3  Wh.,  101, 146 :  Robinson  v.  Bland.  1  Bl.,  247. 
258;  S.  C.,  2  Burr.,  1077;  Melan  v.  Duke  of  Fitz 
James,  1  Bos.  &  P.,  138 ;  Searight  v.  Calbraitb,  4 
Dall.,  324, 327 ;  Van  Reimsdyk  v.  Kane,  1  Gall.,  371, 
375 :  Ludlow  v.  Van  Rensselaer,  1  Johns.,  94  ;  Smith 
v.  Smith,  2  Johns.,  235;  Thompson  v.  Ketchum,  8 
Ibid.,  189 :  Harrison  v.  Sterry,  5  Cr.,  289 ;  Slacum  v. 
Pomeroy,  6  Ibid.,  221 ;  Fanning  v.  Consequa,  17 
Johns.,  511  *Sherrill  v.  Hopkins,  1  Cow.,  103,  [*51 4 
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108 ;  3  Ball.,  3T4,  note;  Powers  v.  Lynch,  3  Mass.,  77 ; 
•Scriba  v.  Ins.  Co.  of  N.  A.,  C.  C-,  Oct.,  1807,  Whart. 
Dig.  Foreign  Laws,  £c.,  p.  287,  pi.  3;  Coolidge  y. 
Poor,  15  Mass.,  427  ;  Champant  v.  Ranelagh,  Prec.  in 
•Ch.,  128 ;  Eq.  Cas.  Abr.,  Interest  Money,  E,  and  the 
cases  there  cited ;  Ranelagh  v.  Champante,  2  Vern., 
395 :  Smith  v.  Mead,  3  Conn.,  N.  S.,  353 ;  Potter  v. 
Brown,  5  East,  124 :  Harper  v.  Hampton,  1  Harr.  & 
J.,  453;  S.  C.,  Id.,  622;  Touro  v.  Cassin,  1  Nott  & 
M'Cord,  173 ;  Lewis  v.  Fullerton,  1  Randolph,  J15,  23. 

The  discharge  of,  or  defense  against  a  contract,  in 
the  place  where  it  is  made  or  to  be  performed,  is  the 
same  everywhere.  Thus,  if  infancy  be  a  defense 
against  a  contract  made  in  Jamaica,  it  is  so  here 
(Thompson  v.  Ketchum,  8  Johns.,  189);  or  if  against 
a  contract  made  in  Scotland,  it  is  so  in  England. 
Male  v.  Roberts,  3  Esp.,  163.  If  a  tender  and  refusal 
in  the  county  where  the  contract  is  made,  produce 
a  forfeiture  of  the  debt,  it  is  so  everywhere.  Warder 
v.  Arell,  2  Wash.,  282,  295,  &c.  A  S.  C.  contract  paid 
in  paper  money  there,  which  depreciated,  was  held 
a  payment  in  England  (Anon.,  1  Bro.  Ch.  Cas.,  376); 
and  a  tender  in  assignats,  upon  a  contract  made  in 
France,  being  lawful  there,  was  held  lawful  in  Pa. 
Searight  v.  Calbraith.  4  Dall.,  325, 327.  So  a  tender  of 
bills  on  the  Vt.  State  Bank  in  Conn.,  upon  a  note 
payable  to  the  Bank,  pursuant  to  a  statute  of  Vt. 
Vt.  State  Bank  v.  Porter,  5  Day,  316.  The  promis- 
•sory  note  of  a  third  person  taken  for  goods  sold  in 
X .  Y-,  the  maker  becoming  insolvent  before  the  day 
of  payment,  being  a  discharge  in  N.  Y.,  where  the 
contract  was  made,  was  held  to  be  so  in  Conn. 
Bartsch  v.  Atwater,  1  Conn.,  N.  S..  409. 

A  voluntary  payment  of  a  debt  by  a  citizen  of 
this  State  to  an  executor  or  administrator,  regular- 
ly appointed  by  a  foreign  government,  though  he 
«ould  not  sue  here,  it  seems,  shall  be  held  valid,  and 
protect  the  debtor  against  a  second  suit  for  the  same 
money.  Williams  v.  Storrs,  6  Johns.  Ch.,  353 ;  Doo- 
little  v.  Lewis.  7  Id.,  45. 

Discharges  of  contracts  by  operation  of  law,  are 
also  governed  by  the  lex  loci  contracts.  In  Quin  v. 
Keefe,  2  H.  BL,  55,  the  question  arose  whether  an 
Irish  bankrupt  certificate  of  discharge  from  a  con- 
tract made  in  Ireland,  was  a  discharge  in  England. 
The  point  was  treated  as  a  novel  one  in  the  C.  B., 
-and  went  off  upon  a  formal  defect  in  the  plea. 
Since  that  time  the  effect  of  foreign  bankrupt  cer- 
tificates and  insolvent  discharges  has  been  the  sub- 
ject of  much  discussion,  both  in  foreign  notions  and 
in  the  U.  S.;  and  the  attention  of  courts  has  been 
mainly  drawn  to  two  different  branches  of  the  pro- 
•ceeding,  viz.:  the  assignment  or  cessio  bonorum, 
-contested  between  the  assignees  and  particular 
creditors  who  were  seeking  satisfaction  by  foreign 
attachment  or  other  proceeding  against  the  bank- 
rupt or  his  goods ;  or  the  discharge,  contested  be- 
tween particular  creditors  and  the  bankrupt. 

The  assignment  of  the  bankrupt  or  insolvent,  is 
at  length  considered  as  a  general  sale  of  goods  by 
his  own  actboiuiftde,  and  available  like  any  other 
honest  sale  against  all  who  claim  by  lien  or  sale 
-315*]  subsequent.  This  depends  "upon  the  lex  dom- 
icilil,  and  will  be  considered  under  that  head  in  its 
due  .order. 

Th'e  certificate  or  discharge,  we  have  said,  depends 
•on  the  lex  loci  contractual,  i.  e.,  the  law  of  the  place 
where  the  contract  is  made,  or  to  be  performed. 
Thus,  the  drawer  of  a  bill  of  exchange  at  Baltimore 
on  London  (though  payable  to  a  British  subject  res- 
ident in  England),  having  been  declared  a  bankrupt, 
and  discharged  from  his  debts  as  such,  this  was 
holden  to  bar  an  action  in  the  English  K.  B.  And 
the  case  was  expressly  put  on  the  ground  that  the 
cause  of  action  having  arisen  in  the  U.  S.,  and  the 
•contract  not  to  be  performed  elsewhere,  and  having 
been  followed  by  a  discharge  here,  it  should  be 
-deemed  discharged  everywhere.  Potter  v.  Brown. 
5  East,  124.  The  earlier  cases  of  Ballantine  v.  Gold- 
Ing,  Cooke's  Bank.  Law, 515,  and  Smith  v.  Buchan- 
an. 1  East.  6,  proceeded  upon  the  same  principle.  In 
the  latter  case  an  insolvent  discharge  of  Md.  was 
<lenied  any  effect  upon  a  debt  contracted  in  En- 
gland ;  the  other  common  law  cases  have  almost 
uniformly  gone  upon  tho  same  distinction.  Van 
Itaugh  v.  Van  Arsdaln,  3  Cai.,  154 ;  Ewart  v.  Coul- 
thard.  cited  Id.,  154,  155;  1  Johns..  119,  per  Spencer, 
./.;  Watson  v.  Bourne,  10  Mass.,  337;  M'Millan  v. 
M'Neill,  4  Wh..  209;  Smith  v.  Smith,  2  Johns.,  SJ5 ; 
Hicks  v.  Hotchkiss,  7  Johns.  Ch.,  297:  Mather  v. 
Bush,  It.  Johns  ,  2JS ;  Blanchard  v.  Russell,  1.1  Mass., 
1 :  Bradford  v.  Farrand,  Id.,  18;  Walsh  v.  Farrand, 
f't.,  1!» ;  Proctor  v.  Moore,  1  Mass.,  198 :  Clarke's  Kx'rs 
v.  Van  Riemsdyk,  9  Cr.,  153;  Millar  v.  Hall,  1  Dall., 
229;  Hicks  v.  Brown,  12  Johns.,  142;  Babcock  v. 
Weston,  1  Gall.,  168 ;  Van  Kiemsdyk  v.  Kane,  1  1<L, 
('OWEN  4. 


371,  377,  380 :  Baker  v.  Wheaton,  5  Mass.,  509 ;  Harris 
v.  Mandeville,  2  Dall.,  256 ;  M'Menomy  v.  Murray.  3 
Johns.  Ch.,  435;  Buel  v.  Shethar,  cited  in  3  Day,  82 ; 
Smith  v.  Brown,  3  Binn.,  201:  Walsh  v.  Nourse,  5 
Id.,  381 ;  Vanuxem  v.  Hazlehurste,  1  South.,  199-202, 
per  ;Kirkpatrick,  Ch.  J. ;  Rowland  v.  Stevenson,  1 
Halsted,  149. 

Stein's  case,  in  the  Court  of  Session,  Scotland, 
went  further,  and  gave  an  English  bankrupt  certifi- 
cate the  effect  to  discharge  all  debts  arising  either 
in  England  or  Scotland.  I  Rose's  Cas.  Bank.,  App., 


It  was  formerly  holden  that  a  discharge  under  an 
Insolvent  Law  of  this  State  was,  upon  the  express 
words  of  the  Statute,  a  discharge  from  all  contracts, 
wherever  made ;  Penniman  v.  Meigs,  9  Johns.,  325 ; 
but  that  case  has  since  been  overruled  as  unconsti- 
tutional by  M'Millan  v.  M'Neill,  4  Wh.,  209  ;  and  the 
operation  of  the  lex  loci  contractus  restored  in  all  its 
force.  Hicks  v.  Hotcnkiss.  7  Johns.  Ch.,  297,  312; 
Mather  v.  Bush,  16  Johns.,  233 ;  Sherill  v.  Hopkins,  1 
Cow.,  103. 

But  a  statute  of  the  U.  S.  may  still  give  an  uni- 
versal effect  to  a  discharge,  without  regard  to  the 
place  where  the  contract  was  made.  Murray  v.  De 
Rottenhain,  6  Johns.  Ch.,  52;  Harrison  v.  Sterry,  5 
Cr.,  289,  and  vide  4  Johns.  Ch.,  488. 

*An  insolvent  discharge,  even  at  the  place  [*516 
of  the  contract,  shall  not  always  operate  to  dis- 
charge it,  where  the  creditor  is  without  the  juris- 
diction of  the  law  by  which  it  is  granted.  Thus,  a 
temporary  Insolvent  Law  of  Jamaica,  by  which 
debtors  were  released  from  all  demands  against 
them  on  surrendering  their  effects  for  the  benefit  of 
their  creditors,  the  effects  to  be  distributed  only 
among  such  creditors  as  should  apply  within  thirty 
days  after  public  notice  of  the  surrender,  was  hold- 
en  inoperative  as  to  a  creditor  residing  in  Mass., 
though  the  contract  was  made  in  Jamaica,  and  to 
be  performed  there.  The  court  put  it  on  the  ground 
that  such  a  law  could  not  be  intended  by  the  Legis- 
lature to  operate  beyond  the  bounds  of  Jamaica — 
the  Act  being  manifestly  partial  or  unjust  to  for- 
eign creditors,  the  notice  being  short,  and  no  pro- 
vision being  made  that  it  should  reach  them  in  such 
season  as  would  enable  them  to  participate  in  its  ad- 
vantages. Prentiss  v.  Savage,  13  Mass.,  20.  The 
comity  of  nations  does  not  require  that  such  a  dis- 
charge should  have  effect  in  a  foreign  country.  The 
fair  principles  of  the  contract  would  be  violated  by 
it.  Id.,  24.  The  same  principles  were  recognized 
in  Tappan  v.  Poor,  15  Mass.,  419.  In  order  to  take 
effect,  the  foreign  discharge  must,  though  granted 
where  the  cause  of  action  arose,  have  been  complete 
and  executed  before  action  commenced.  If  granted 
after,  it  is  not  pleadable  like  a  domestic  discharge. 
Id. 

2.  Of  the  LEX  DOMICILII.  The  first  question  which 
occurs  under  this  head  is,  what  shall  constitute  the 
domicil  of  the  person,  so  as  to  give  effect  to  its 
law?  In  most  cases  this  is  of  easy  solution ;  but  it 
is  not  always  so.  The  general  rules,  will  be  found 
accurately  and  fully  laid  down  by  Rush,  President, 
in  Berquier  v.  O'Daniel,  1  Binn.,  349,  wLnote,  or 
more  broadly  by  Ld.  Thurlow.  in  Bruce  v.  Bruce,  in 
the  House  of  Lords,  2  Bos.  &  P.,  230,  note.  They  are 
that  a  man's  being  at  a  place  is  prima  facie  evidence 
that  he  is  domiciled  there ;  and  those  who  contest 
this  may  show  that  he  was  there  as  a  traveler,  or  on 

E  articular  business,  or  on  a  visit,  or  for  the  sake  of 
is  health,  &c.  Id.  His  mode  of  living  is  not  ma- 
terial, whether  on  rent,  at  lodgings,  or  in  the  house 
of  a  friend.  The  apparent  or  avowed  Intention  of 
constant  residence,  not  the  manner  of  it,  constitutes 
the  domicil.  Minute  circumstances,  in  inquiries  of 
this  sort,  are  taken  into  consideration  ;  as  a  man's 
immediate  employment;  his  general  pursuits  and 
habits  of  life,  his  friends  and  connections.  There  is 
no  fixed  period  of  time  necessary  to  create  a  domi- 
cil. It  may  be  acquired  after  the  shortest  residence 
under  certain  circumstances:  and  under  others,  tin- 
longest  residence  may  IK?  insufficient  for  the  pur- 
pose. Though  declarations  are  good  evidence  that 
one  has  changed  his  domicil,  yet  no  fixed  views  of 
change  can  be  equivalent  to  the  actual  abandon- 
ment of  one  domicil.  and  the  acquisition  of  another. 
The  domicil  of  origin  arises  from  birth  and  connec- 
tions. A  minor,  during  pupilages  cannot  acquire  a 
domicil  of  his  own.  It  follows  that  of  his  father, 
and  remains  until  he  acquires  another,  which  he 
cannot  do  until  he  becomes  a  person  m/i  juri*.  2 
Binn.,  2>1,  252,  nod- ;  Somerville  v.  Somerville.  5 
V«».,  750.  The  domicil  of  origin  remains  until 
clearly  abandoned,  and  another  taken.  Somerville 
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v.  Somervllle.  5  Ves.,  750.  Ld.  Somerville  had  two 
domicils,  the  family  seat  In  Scotland  and  a  lease 
hold  house  in  London ;  and,  upon  circumstances, 
the  former,  which  was  also  the  domicil  of  origin, 
517*]  prevailed.  *ld.  Where  the  father  is  dead, 
the  domicil  of  the  children  follows  that  of  the  sur- 
viving mother.  Potinger  v.  Wightman,  3  Meriv.,  67. 

The  four  cases  above  cited  from  2  Bos.  &  P.,  230 ;  1 
Binn.,  349,  note;  5  Ves.,  750,  and  3  Men.  67,  contain 
together  a  complete  treatise  on  what  is  to  consti- 
tute a  domicil,  both  in  the  view  of  our  own  and  for- 
eign jurists,  with  full  references  and  illustrations. 
Instead  of  repeating  these,  I  refer  to  the  cases 
themselves. 

The  domicil  being  ascertained,  "it  is,"  says  Ld. 
Loughborough,  "  a  clear  proposition,  not  only  of 
the  law  of  England,  but  of  every  country  in  the 
world,  where  law  has  the  semblance  of  science, 
that  personal  property  has  no  locality.  The  mean- 
ing of  that  is,  not  that  personal  property  has  no 
visible  locality,  but  that  it  is  subject  to  that  law 
which  governs  the  person  of  the  owner.  With  re- 
spect to  the  disposition  of  it.,  with  respect  to  the 
transmission  of  it,  either  by  succession  or  the  act  of 
the  party,  it  follows  the  law  of  the  person.  The 
owner  in  any  country  may  dispose  of  his  personal 
property.  If  he  dies,  it  is  not  the  law  of  the  coun- 
try in  which  the  property  is,  but  the  law  of  the 
country  of  which  he  was  a  subject,  that  will  regu- 
late the  succession.  For  instance,  if  a  foreigner 
having  property  in  the  funds  here  dies,  that  proper- 
ty is  claimed  according  to  the  right  of  representa- 
tion given  by  the  law  of  his  own  country." 

Sill  v.  Worswick,  1  H.  Bl.,  690:  Bruce  v.  Bruce,  2 
Bos.  &  P.,  229,  note;  Guier  v.  O'Daniel,  2  Binn.,  349. 
note ;  Somerville  v.  Somerville,  5  Ves.,  750 :  Potinger 
v.  Wight  man,  3  Mer..  67,  before  cited,  and  Stevens 
v.  Gaylord,  11  Mass.,  256 ;  Pipon  v.  Pipon,  Amb.,  25  ; 
Thome  v.  Watkins,  2  Ves.,  Sr.,  35;  Milne  v.  Morton. 
6  Binn.,  361,  per  Tilghman,  Ch.  J. ;  Balfour  v.  Scott, 
fi  Br.  P.  C.,  550,  Toml.  ed. ;  Harvey  v.  Richards,  1 
Mas.,  381,  also  recognize  these  principles,  and  apply 
them  to  questions  of  distribution  of  intestates'  es- 
tates arising  between  different  countries. 

The  same  principles  are  recognized  in  Dixon's 
Ex'rs  v.  Ramsay's  Ex'rs,  3  Cr.,  319,  and  Decouche  v. 
Savetier,  3  Johns.  Ch.,  190 ;  Jac.  Law  Diet.,  Domicil, 
and  Vattel,  B,  2,  ch.  8,  sees.  108-111.  So  in  Desebats 
v.  Berquier,  1  Binn.,  336,  which  held  that  a  will  of 
personal  property  must  be  executed  according  to 
the  lex  domicilii ;  and  that  if  void  by  that  law,  it 
will  not  pass  personal  estate  in  another  country, 
though  executed  with  all  the  formality  of  its  laws. 
3  Dall.,  371,  372.  note,  S.  P. 

These  principles  are  also  fully  examined  in 
Holmes  v.  Kemsen,  4  Johns.  Ch.,  460,  and  at  p.  474, 
mentioned  as  applicable  to  the  estates  of  lunatics, 
on  the  authority  of  Ld.  Hardwicke. 

Various  other  cases  give  the  general  doctrine,  and 
apply  it  in  different  ways.  Burn  v.  Cole,  Amb.,  415; 
Bempde  v.  Johnstone,  3  Ves.,  Jr.,  198 ;  Hog  v.  Lash- 
ley,  6  Br.  P.  C.,  577 ;  Drummond  v.  Drummond,  Id., 
601 ;  Richards  v.  Dutch,  8  Mass.,  506 ;  Dawes  v.  Boyl- 
ston,  9  Id.,  337 ;  case  of  a  British  legacy  to  the  wife 
of  a  foreign  husband,  mentioned  by  the  Lord  Chan- 
cellor in  Campbell  v.  French,  3  Ves.,  323;  Latimerv. 
Elgin,  4  Dess.,  26,  31,  32,  upon  a  title  to  slaves. 
518*]  *In  Harvey  v.  Richards,  1  Mas.,  408,  Story, 
J.,  refers  to  several  books  of  the  Civil  Law  and  for- 
eign jurists,  upon  this  subject,  as  well  as  to  several 
of  the  common  law  cases. 

The  question  is  (Id.,  409,  &c.)  taken  up  and  dis- 
cussed, as  to  how  far  it  is  the  right  and  duty  of  a  for- 
eign forum  to  decree  distribution  according  to  the 
law  of  another  country,  and  whether  it  is  bound  to 
dismiss  a  suit  for  that  purpose  and  turn  the  parties 
round  to  the  courts  of  the  intestate's  domicil.  In  1 
Mas.,  409  to  430.  the  cases  upon  this  point  in  England, 
Pa.,  and  Mass.,  which  are  apparently  conflicting, 
are  considered  and  reconciled  ;  and  the  conclusion 
is,  that  the  courts  of  one  country  may  decree  dis- 
tribution according  to  the  laws  of  another;  but 
that,  under  certain  circumstances,  they  should  not 
do  this ;  as  where  full  justice  cannot  be  done  for 
want  of  parties,  &c.,  in  which  case,  they  may  direct 
assets  to  be  remitted,  to  be  distributed  by  the  tribu- 
nal of  the  domicil,  &c. 

But  the  greater  share  of  litigation  upon  this  head 
has  grown  out  of  the  conflicting  regulations  of  dif- 
ferent commercial  countries  relative  to  bankrupts; 
and  is  usually  grounded  on  the  effect  due  to  the 
claims  of  assignees  under  Bankrupt  Laws  and  Stat- 
utes of  Insolvency.  The  rights  of  the  assignees  have 
generally  been  considered  in  reference  to  some  par- 
ticular creditor  of  the  bankrupt,  who  after  an  act  of 
bankruptcy,  or  assignment  at  the  domicil  of  the 
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bankrupt,  commences  a  suit  in  a  foreign  country, 
either  against  the  person  of  the  bankrupt  in  the 
ordinary  way,  upon  his  going  into  that  country,  or 
(more  generally)  by  foreign  attachment,  or  other 
process  against  the  bankrupt's  property  there  in 
possession  or  in  action.  In  Sill  v.  Worswick,  1  H. 
Bl.,  665,  for  instance,  both  the  bankrupt  and  credit- 
or being  residents  of  England,  the  latter,  after  an 
act  of  bankruptcy,  but  before  the  assignment,  sent 
to  his  agent  in  the  Island  of  St.  Christopher,  and  at- 
tached and  obtained  payment  of  his  own  debt,  which 
was  contracted  in  England,  from  a  debt  due  to  the 
bankrupt  in  St.  Christopher.  The  assignees  in  En- 
gland sued  the  creditor  there  for  the  money,  as 
money  had  and  received  to  their  use;  and  they 
recovered  upon  the  principles  before  cited  at  large 
from  that  case,  as  laid  down  by  Ld.  Loughborough. 
He  applied  the  lex  dmnicilii  to  the  case  of  the  bank- 
rupt, considering  the  assignment  in  the  same  light 
as  a  voluntary  one  made  by  him ;  Holmes  v.  Rein- 
sen,  4  Johns.  Ch.,  487,  same  proposition  vindicated ; 
and  therefore,  as  passing  all  his  property  every- 
where, and  among  it,  the  very  debt  of  the  bankrupt, 
which  the  creditor  had  collected  by  the  process  of 
foreign  attachment.  The  avails  of  it  were,  conse- 
quently, money  had  and  received  to  the  use  of  the 
assignees.  The  same  doctrine  was  held  upon  a  for- 
eign attachment  taken  out  after  assignment  in  En- 
gland, in  Hunter  v.  Potts,  4T.  R.,  182.  Here,  at  page 
192,  Ld.  Kenyon  acknowledges  and  vindicates  the 
lex  domicilii  as  the  foundation  of  his  opinion.  In 
Solomons  v.  Ross,  and  Jollet  v.  Duponthieu,  1  H. 
Bl.,  131, 132,  note,  the  same  principles  were  applied 
by  the  English  Court  of  Chancery.  These  cases  pre- 
ferred a  bankrupt  assignment  in  Holland,  to  a  for- 
eign attachment  in  England.  Neal  v.  Cottingham, 
2  H.  Bl.,  132,  note,  preferred  an  English  bankrupt 
assignment  to  a  foreign  attachment  in  Ireland. 
These  cases  given  in  the  note  to  H.  Bl.  do  not  pro- 
fess to  inquire  whether  the  creditor  was  domiciled 
in  the  same  country  with  the  bankrupt  or  not ;  nor 
of  the  place  where  the  debt  arose. 

*Ld.  Loughborough's  reasoning  in  Sill  v.  [*519 
Worswick,  1  H.  Bl.,  693,  shows  how  far  the  rule  is  to 
be  qualified  by  the  law  of  the  foreign  country.  He 
says :  "It  by  no  means  follows  that  a  commission  of 
bankrupt  has  an  operation  in  another  country, 
against  the  law  of  that  country.  I  do  not  wish  to 
have  it  understood  that  it  follows,  as  a  consequence, 
from  the  opinion  I  am  now  giving  (I  rather  think 
that  the  contrary  would  be  the  consequence  of  the 
reasoning  I  am  now  using),  that  a  creditor  in  that 
country,  not  subject  to  the  Bankrupt  Laws,  nor 
affected  by  them,  obtaining  payment  of  his  debt 
and  afterwards  coming  over  to  this  country,  would 
be  liable  to  refund  that  debt.  If  he  had  recovered 
it  in  an  adverse  suit  with  the  assignees,  he  would 
clearly  not  be  liable.  But  if  the  law  of  that  country 
preferred  him  to  the  assignee,  though  I  must  sup- 
pose that  determination  wrong,  yet  I  do  not  think 
that  my  holding  a  contrary  opinion  would  revoke 
the  determination  of  that  country,  however  I  might 
disapprove  of  the  principle  upon  which  the  law  so 
decided.  But  another  case  may  possibly  occur,  of  a 
suit  brought  against  the  bankrupt  personally :  and 
a  case  of  this  sort  was  stated  in  the  argument.  War- 
ing v.  Knight.  I  have  not  been  able  to  get  a  partic- 
ular account  of  that  case.  It  is  shortly  stated  in 
Cooke's  Bank.  Law,  372,  that  a  person  having  com- 
mitted an  act  of  bankruptcy,  had  gone  over  to  Gib- 
raltar, that  a  commission  of  bankrupt  was  taken 
out  against  him,  and  that  the  defendant  brought  an 
action  against  him  in  Gibraltar,  and  obtained  judg- 
ment, and  under  the  judgment,  payment  of  his 
debt.  Whether  the  person  was  resident  in  Gibral- 
tar prior  to  the  bankruptcy  ;  whether  the  debt  was 
contracted  at  Gibraltar;  whether  he  appeared  to  the 
commission  in  England,  none  of  these  circumstances 
are  stated.  But  the  decision  would  undoubtedly 
be  very  materially  varied  by  these  circumstances. 
Ld.  Mansfield  held,  that  the  defendant  having  recov- 
ered the  debt  against  the  bankrupt,  who  was  per- 
sonally present  at  Gibraltar,  was  not  answerable  to 
the  assignees  for  the  money." 

According  to  these  views  of  Ld.  Loughborough, 
the  rights  of  the  assignees  and.the  creditor  who  sues 
in  a  foreign  country,  after  the  act  of  bankruptcy  or 
assignment,  depend  upon  the  principle  of  the  lex 
domicilii  as  applied  to  the  bankrupt  on  the  one  hand 
and  the  creditor  on  the  other.  He  puts  the  case  upon 
the  question,  whether  the  foreign  court  in  which 
the  attachment  is  sued,  the  creditor  residing  within 
its  jurisdiction,  would,  on  notice  of  the  assignment, 
and  its  being  set  up  as  a  defense,  prefer  the  title  of 
the  assisrnees.and  hold  the  attaching  creditor  barred. 


1  H.  Bl.,  692, 


Ld.  Kenyon  places  the  ques- 
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tion  in  the  same  view,  in  Hunter  v.  Potte,  4  T.  R., 

192,  and  both  agree  that  the  claim  of  the  assignees 
must  depend  on  the  question,  whether  the  assign- 
ment would  be  recognized  as  operative  by  the  law 
of  the  foreign  country ;  and  the  latter  holds,  that, 
uncontradicted  by  proof  of  a  contrary  law  in  the 
foreign  country,  the  lex  domicilii  of  the  bankrupt 
shall  prevail.    Harrison  v.  Sterry,  5  Cr.,  289,  as  ex- 
plained in  Holmes  v.  Remsen,  4  Johns.  Ch.,  488,  S. 
P.;  2  H.  Bl.,  409,  S.  P.;  M'Intosh  v.  Ogilvie,  4  T.  R., 

193,  note,  may  be  supported  by  these  principles;  and 
most  of  the  other  cases  upon  the  same  question, 
which  has  been  as  before  observed.often  up  between 
assignees  and  attaching  creditors,  will,  I  believe,  be 
found  to  accord  with  the  rules  above  cited.    Phil- 
580*]  lips  v.  Hunter,  *2  H.  BL,  402 ;  Holmes  v.  Rem- 
sen, 4  Johns.  Ch.,  460;  Smith  v.  Buchanan,  1  East, 
11,  per  Ld.  Kenyon,  Ch.  J.;  Ezparte  Blakes,  1  Cox's 
Ch.,  398 ;  Le  Chevalier  v.  Lynch,  Doug.,  170 ;  Royal 
Bank  of  Scotland  v.  Cuthbert,  in  the  Court  of  Ses- 
sion, Scotland,  1  Rose's  Cas.'Bank.,  App.,  462,  and 
especially  the  reasoning  of  Ld.  Robertson,  pp.  477, 
479,  on  the  merits ;  Selkrig;  v.  Da  vies,  2  Dow,  230 ;  S, 
C.,  2  Rose's  Cas.  Bank.,  291,  by  the  title  of  Selkrig  v. 
Davis ;  Parish  v.  Seron,  in  the  City  Court  of  Dun- 
kirk, France,  reported  in  Coop.  Bank.  Law,  adden- 
da, XXVII ;  Bird  v.  Caritat,  2  Johns.,  342. 

Chancellor  Kent,  in  Holmes  v.  Remsen,  4  Johns. 
Ch.,  460,  laid  down  a  further  qualification  of  the 
above  rules.    It  was  this,  that  the  doctrine  of  rela- 
tion in  regard  to  bankrupts  is  a  mere  positive  rule  j 
of  municipal  policy,  and  the  rule  of  comity  among 
nations  does  not  require  its  adoption.    This  places  | 
bankrupt  assignments  and  ordinary  insolvent  as-  ; 
signinents  upon  the  same  footing.    These,  not  any 
relation  to  the  act  of  bankruptcy,  are  to  be  regarded 
as  devesting  the  bankrupt's  title. 

In  Pa.,  the  application  of  the  lex  domicilii  to  an 
English  bankrupt  assignment  was  denied;  Milne  v. 
Morton,  6  Binn.,  353,  and  preference  given  to  an 
attachment,  though  subsequent  to  the  bankrupt 
assignment.  Ibid.  So  in  Conn.  Taylor  v.  Geary, 
Kirby,  313.  So  in  Md.  Burk  v.  M'Clain,  1  Harr.  & 
M'H.,  236;  Wallace  v.  Patterson,  2  Id.,  463:  Ward  v. 
Morris,  4  Id.,  330.  So  in  N.  C.  McNeil  v.  Colquhoon, 

2  Hayw.,  245.    So  in  S.  C.    Topham's  Assignees  v. 
Chapman,  1  Con.  Court,  S.  C.,  283.    And  the  gene- 
eral  proposition,  that  the  Bankrupt  Law  of  a  for- 
eign country  cannot  operate  a  legal  transfer  of 
property  in  this,  was  broadly  and  distinctly  laid 
down  by  the  Supreme  Court  of  the  U.  S.,  in  Harri- 
son v.  Sterry,  5  Cr.,  289,  302.  This  proposition  is  also 
very  ably  supported  by  Mr.  Justice  Platt,  in  Holmes 
v.  Hemseu,  20  Johns-,  254  to  267,  where  he  takes  issue 
with  the  late  Chancellor's  reasoning  upon  the  same 
case  when  before  him.  4  Johns.,  Ch..  460.  Judge  Platt 
thinks  that,  at  any  rate,  the  rules  of  comity  adopted 
and  vindicated  by  the  Chancellor,  cannot,  with  pro- 
priety, be  extended  by  us  beyond  our  sister  States, 
or  by  England  beyond  Scotland  and  Ireland  ;  and  he 
treats  it  as  a  mere  rule  of  comity— not  of  interna- 
tional law. 

In  all  questions  arising  between  the  subjects  of 
different  States,  each  is  to  be  considered  as  a  party 
to  the  authoritative  acts  of  his  own  government. 
Consequa  v.  Fanning,  3  Johns.  Ch.,  587 ;  S.  C.,  17 
Johns..  511,  on  appeal. 

3.  Of  )>roceedinu8  in  foreign  court*  of  justice.  It  is 
a  general  rule,  that  judgments  or  decrees  by  the 
courts  of  foreign  nations,  having  jurisdiction,  are 
conclusive  on  the  same  question,  passed  upon  by 
them,  arising  incidentally  here.  3  Dall.,  372-3,  note, 

3  Johns.,  168-9,  per  Kent.  Ch.  J.;  Cas.  t.  Hardw.,  83, 
per  Ld.  Hardwicke.  Ch.  J.    Thus,  the  defendant  be-  j 
ing  indicted  in  England  for  murder  at  the  Cape  of  j 
Good  Hope,  was  allowed  to  plead  an  acquittal  by  a 
court   having   Jurisdiction    there.     Roche's   case,  ! 
Leach  Or.  Cas..  13S;  Hutchinson's  case,  cited  1  Show.,  i 
621*]  «.  and  2Str.,  *733,  S.  P.    So  a  foreign  decree  j 
establishing  a  marriage  is  conclusive  on  the  mar-  i 
riage  coming  incidentally  in  question  here.    1  Ves., 
Sr.,  159,  per  Ld.  Hardwicke.    So  a  decree  vacating  I 
the  acceptance  of  a  bill  of  exchange.    Burrows  v.  | 
Jemino,  2  Str.,  733;  S.  C.,  Vin.  Abr.  Evidence,  A.  /*,  | 
13,  pi.  9,  under  Title  of  Burrows  v.  Temineaw.    So  a 
decree  for  the  sale  of  goods.    Grant  v.  M'Lachlin,  4 
Johns..  34. 

Collection  of  money  by  foreign  attachment  is  a 
bar.  Thus,  where  I  owe  a  debt  to  or  have  funds  of 
a  foreigner,  and  a  creditor  of  the  foreigner  sues 
me  at  garnishee  by  foreign  attachment,  by  which  I 
am  Compelled  to  pay  the  debt,  the  authorities  are 
uniform  that,  having  once  paid  the  debt  upon  due 
process  of  law,  thin  shall  bar  all  claim  of  my  credit- 
or, whether  he  sue  me  for  it  in  the  country  where 
the  attachment  issued  or  any  foreign  country.  This 
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proposition  is  deducible  from  several  cases  cited 
u nder  the  previous  head  of  the  lex  domicttii in  which 
the  same  thing  was  held  as  to  actions  between  the 
assignees  of  bankrupts  and  garnishees.  There  are 
also  other  cases  to  the  same  effect,  at  the  suit  of  as- 
signees or  creditors  in  their  own  names.  Cleve  v. 
Mill,  1  Cooke  B.  L.,  303;  Embreev.  Hanna,  5  Johns., 
101 ;  Savage's  case,  1  Sal k.,  291 ;  Holmes  v.  Remsen, 
4  Johns.  Ch.,  467;  M'Daniel  v.  Hughes,  3  East,  367  ; 
Holmes  v.  Remsen,  20  Johns.,  229. 

A  judgment  upon  foreign  attachment  is  a  bar  to  a 
suit  here  by  assignees  under  the  Absconding 
Debtor  Act,  though  the  attachment  under  that  Act 
issued  before  the  money  came  to  the  hands  of  the 
garnishee,  and  before  the  foreign  attachment  issued 
against  him.  Holmes  v.  Remsen,  20  Johns.,  229. 

And  where  the  maker  of  a  note  wats  sued  as  gar- 
nishee in  Ga.,  and  compelled  to  pay  the  money  as 
debtor  to  the  maker  of  the  note  ;  though  it  was  in- 
dorsed bona  fide  to  a  citizen  of  Mass.,  before  the  suit 
in,  Ga.  was  commenced :  yet,  held,  by  the  court  in 
Mass.,  on  a  suit  by  the  indorsee,  that  the  proceed- 
ings in  Ga.  were  a  bar.  the  note  having  been  made 
in  Ga.  And  the  court  relied  much  on  the  ground 
of  the  lex  loci  contractus.  Hull  v.  Blake,  13  Mass.,  153. 

A  proceeding  by  foreign  attachment  will  abate 
or  bar  a  suit  here,  accordingly  as  it  is  pending,  or 
carried  to  judgment,  in  the  same  manner  as  a  suit 
commenced  here  for  the  same  cause,  Brook  v. 
Smith,  1  Salk.,  280 ;  Chevalier  v.  Lynch,  Dough, 
170;  Cleve  v.  Mills.,  1  Cooke  B.  L.,  303 ;  Embree  v. 
Hanna,  5  Johns.,  102 ;  Savage's  case.  1  Salk.,  291 : 
La  Chevalier  v.  Dormer,  Doug.,  170 ;  Fisher  v.  Lane, 
3  Wils.,  297,  questioned  in  Embree  v.  Hanna,  5 
Johns.,  102, 103.  Nathan  v.  Giles,  5  Taunt*,  558. 

In  assnmuidt,  it  may  be  given  in  evidence  under 
the  general  issue,  when  a  bar :  1  Chit.  PI.,  480,  and 
the  authorities  there  cited  ;  Burrows  v.  Temineaw, 
Vin.  Abr.,  Evidence,  A.  b,  13,  pi.  9;  M'Daniel  v. 
Hughes,  3  East,  367  ;  Nathan  v.  Giles.  5  Taunt.,  558 ; 
otherwise  in  an  action  on  a  specialty.  1  Chit.  PL, 
480,  and  the  authorities  there  cited. 

A  suit  pending  in  a  foreign  country  between  the 
same  parties,  commenced  by  process  against  the 
person, will  not  abate  a  suit  here  for  the  same  cause, 
like  a  proceeding  by  foreign  attachment;  Brown  v. 
Joy,  9  Johns.,  *221,  and  the  cases  there  cited  ;  1*528 
but  if  it  be  carried  to  judgment,  it  is  a  bar.  Id., 
Griswold  v.  Pitcairn.  2  Conn.  N.  S.,  85. 

The  cases  in  England,  and  most  of  those  decided 
by  the  courts  in  the  U.  S.,  hold  that  a  decree  of 
condemnation  by  a  foreign  Court  of  Admiralty  is, 
like  other  foreign  decrees,  on  coming  incidentally 
in  question  here,  conclusive.  Park  on  Ins..  462,  &c., 
and  the  cases  there  cited  ;  Cond.  Marsh.,  392,  393,and 
the  cases  there  cited.  Hughes  v.  Cornelius,  2  Show., 
232,  is  the  leading  English  ease.  This  has  been  fol- 
lowed by  numerous  others.  Bernard!  v.  Motteux, 
Doug.,  575;  Mayne  v.  Walter,  Park,  363;  Barzilla  v. 
Lewes,.M.,359 ;  Salloucci  v.  Woodmas./r?.,  362  :  Same 
v.  .Tohnson,7rt.,364;DeSouzav.Ewer,M.,361;Calvert 
v.  Boville,  7  T.  R..  523  ;  Geyer  v.  Aquilar,  Id.,  681; 
Rich  v.  Parker,  Id.,  705 ;  Christe  v.  Secretan,  8  Id., 
192 ;  Garrels  v.  Kingston,  Id.,  230 ;  Pollurd  v.  Bell, 
Id.,  430;  Helstrom  v.  Rhodes,  Id.,  444;  Bird  v.  Ap- 
pleton,  Id.,  562 ;  Price  v.  Bell,  I  East,  663 :  Kinder- 
sley  v.  Chase,  Park,  5th  ed.,  363;  Oddy  v.  Boville.  2 
East,  473 ;  Baring  v.  Cleggett,  3  Bos.  &  P.,  201 ;  Loth- 
ian v.  Henderson,  Id.,  499 ;  Baring  v.  The  Royal  Ex. 
Ass.  Co.,  5  East.  99 :  Bolton  v.  Gladstone.  Ibid.,  155  : 
Fisher  v.  Ogle,  1  Campb.,  418 ;  Donaldson  v.  Thomp- 
son. Ihid.,  429. 

There  are  also  many  American  cases  to  the  same 
effect.  Groning  v.  Union  Ins.  Co.,  1  Nott.  &  M'C.. 
537 :  Bailey  v.  South  Car.  Ins.  Co.,  Id.,  541,  542,  &c., 
note;  Starkev.  Woodward,  Id.,  329,  330,  note;  Goix 
v.  Low,  1  Johns.  Cas.,  341 :  Croudson  v.  Leonard.  4 
Cr.,  434;  Gray  v.  Swan.  1  Harr.  &  J.,  142:  Dempsey 
v.  Ins.  Co.  of  Pa.,  1  Binn..  299,  note  f.;  S.  C.  4  Yeatos, 
119.  by  title  of  Browne  v.  President.  &c.,  of  the  Ins. 
Co.  of  Pa.:  Baxter  v.  N.  E.  Mar.  Ins.  Co.,  6  Mass., 
277;  S.  C.,  7  Id.,  275:  Robinson  v.  Jones.  8  Id.,  536 : 
Cheriot  v.  Foussat,  3  Binn.,  220;  Armroyd  v.  Wil- 
liams. C.  C.,  Apr.  1811.  MS.:  Whurt.  Dig.,  Evidence, 
E,  pi.  64;  Stewart,  v.  Warner,  1  Day.  142:  Brown  v. 
Un.  Ins.  Co.  at  New  London,  4  Day,  179;  l^aing  v. 
United  Ins.  Co.,  2  Johns.  Cas.,  174. 

An  exception  was,  when  it  related  to  a  warranty 
of  American  property  in  u  policy  which  contained 
an  express  provision  that  the  warranty  should  IK- 
proved,  if  required,  in  H  particular  phu-e.  Cal- 
Braith  v.  Oracle,  C.  C.,  Apr.  1805,  MS.,  1  Binn.,  am. 
note;  Calhoun  v.  The  Ins.  Co.  of  Pu.,  1  Binn.,  ~U'(. 
Or  when,  on  its  fiice.lt  appeared  to  In-  for  insuf- 
ficient <:au8e.  Fit/  SimuioiiH  v.  Newport  Ins.  Co..  4 
Cr..  185. 
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In  this  State,  such  a  decree  has  long  been  treated, 
under  any  circumstances,  as  an  exception  to  the 
general  rule;  being  considered  mere  prlma  facie 
evidence,  though  incidentally  in  question.  Van- 
denheuvel  v.  U.  Ins.  Co.,  2  Cai.  Cas.,  217 ;  8.  C..  2 
Johns.  Cas.,  451 :  Johnston  v.  Ludlow.  2  Johns.  Cas., 
481;  Laing  v.  U.  Ins.  Co.,  Id.,  587;  Radeliff  v.  U. 
Ins.,  9  Johns.,  277 ;  N.  Y.  F.  Ins.  Co.  v.  De  Wolf,  2 
€ow.,  66. 

And  if  enough  appear  on  the  face  of  the  decree  to 
impeach  it,  it  is  not  even  prima  facie  evidence. 
Johnston  v.  Ludlow.  1  Cai.  Cas.,  21. 

And  in  Mass..  if  it  do  not  distinctly  state  the  cause 
of  condemnation,  it  is  mere  prima  facie  evidence. 
523*]  Kohinson  v.  Jones,  8  Mass.,  *536,  and  vide 
Malev  v.  Shattuck,  3  Cr.,  488,  and  Bailey  v.  8.  Car. 
Ins.  Co.  1  Nott.  &  M'C.,  541  to  546,  S.  P. 

So  iu  Pa.,  Vasse  v.  Ball.  2  Dall.,  270 :  8.  C.,  2  Yeates, 
178,  and  vide  Crousillat  v.  Ball.  3  Yeates,  375 ;  8.  C..  4 
Dall.,  294,  where  they  have  adopted,  by  statute,  the 
rule  of  this  State.  5  Sm.  Laws,  49. 

If  the  action  here  be  directly  on  a  foreign  judg- 
ment or  decree,  all  the  authorities  agree,  that  it  is 
no  more  than  prima  facie  evidence.  Duplein  v. 
De  Roven,2  Vern.,  540;  Walker  v.  Witter,  Doug.,  1; 
Crawford  v.  Whittal,  Id.,  4,  note;  Galbraith  v. 
Neville,  Id..  6,  note;  Sinclair  v.  Fraser,  stated  in 
Doug.,  5,  note,  and  also  cited  in  The  Duchess  of 
Kingston's  trial,  11  Harg.  St.  Tr..  122;  5  East,  475. 
note  b,  and  what  is  said  there  of  Galbraith  v.  Neville, 
per  Ld.  Mansfield,  in  Herbert  v.  Cook,  Willes.  37,  n. 
a ;  Philips  v.  Hunter.  2  H.  Bl.,  410,  per  Eyre,  Ch.  J.; 
Bartlet  v.  Knight,  1  Mass.,  401 ;  Buttrick  v.  Allen,  8 
Mass..  273 ;  Bissell  v.  Briggs,  9  Id.,  462 ;  Stevens  v. 
Gaylord,  11  Id.,  285;  3  Johns,,  168,  169,  per  Kent, 
Ch.  J.;  Taylor  v.  Bryden,  8  Johns..  173 ;  Hubbell  v. 
Cowdrey,  5  Id.,  132;  Smith  v.  William,  2  Cai.  Cas., 
110, 119 ;  James  v.  Allen,  1  Dall.,  191 ;  Hitchcock  v. 
Aicken,  1  Cai.,  460 ;  Betts  v.  Death,  Addis.,  285 ; 
Stoddard  v.  Allen,  N.  Chipman,  44 ;  King  v.  Van 
Gilder,  1  D.  Chipman,  59. 

Judgments  and  decrees  of  neighboring  States  are, 
however,  made  an  exception  to  this  rule  by  the 
Constitution  (art.  4,  sec.  1J,  and  laws  (1  U.  S.  Laws, 
old  ed.,  115 ;  2  Id.,  new  ed.,  102)  of  the  U.  S.  After 
various  decisions  of  the  state  courts,  placing  them 
as  to  their  effect,  on  the  same  footing  as  foreign 
judgments  (vide  the  cases  last  above  cited  from  the 
State  Reports)  and  some  decisions  giving  them  full 
effect.  Vide  Armstrong  v.  Carson's  Executors,  1 
Dall.,  302 ;  Green  v.  Sariniento,  U.  S.  C.  C.,  1  Pet., 
74 ;  Jacobs  v.  Hull,  12  Mass.,  25 ;  and  Betts  v.  Death. 
Addis.,  265.  The  quest  ion  was  put  at  rest  by  Mills  v. 
Duryee,  7  Cr.,  481,  in  the  Supreme  Court  of  the  U. 
S.  This  case  made  them  of  the  same  dignity  and 
conclusive  effect  in  each  State,  as  in  that  where  ren- 
dered. Since  that  case,  several  others  havs  fol- 
lowed to  the  same  effect.  Clark's  Executors  v.  Car- 
rington,  7  Cr.,  308;  Hampton  v.  M'Connel,3  Wh., 
234;  Buford  v.  Buford,  4  Munf;.  241;  Borden  v. 
Fitch,  15  Johns.,  121 ;  Andrews  v.  Montgomery,  19 
Johns.,  162 ;  1  Pet.,  155 ;  Commonwealth  v.  Green, 
17  Mass.,  515 ;  Gibbons  v.  Livingston,  1  Halst.,  236, 
275,  283, 284. 

But  the  Constitution,  statute,  &c.,  is  confined  to 
civil  judgments,  &c.,  and  a  judgment  in  a  criminal 
prosecution,  in  one  State,  can  nave  no  validity  or 
effect  in  another ;  nor  can  its  consequences,  direct 
or  incidental,  extend  into  another  State.  Common- 
weal th  v.  Green,  17  Mass.,  515.  Thus,  a  foreign  con- 
viction of  one  for  an  infamous  crime,  does  not  ren- 
der him  an  incompetent  witness.  Ib.  So  of  a  con- 
viction in  a  neighboring  State.  Ib. 

A  judgment  of  a  neignboring  State  on  foreign  at- 
tachment is  not  conclusive  evidence  of  the  debt, 
even  in  a  suit  between  the  same  parties.  Phelps  v. 
Holker,  1  Dall.,  261 ;  Betts  v.  Death,  Addis.,  265. 

All  the  cases  agree,  both  as  to  foreign  and  state 
judgments  or  decrees,  that  in  order  to  make  them 
effectual  to  any  purpose,  the  court  in  which  they 
524*]  *are  rendered  must  have  jurisdiction.  As  to 
the  (source  from  which  this  jurisdiction  must  ema- 
nate, it  is  enough  that  the  court  be  one  de  facto,  de- 
riving its  authority  from  those  in  whom  the  power 
of  the  country  is  vested.  Bank  of  N.  A.  v.  M'Call,  4 
Binn.,  371.  Upon  this  principle,  the  proceedings  of 
a  court  in  the  late  unacknowledged  Government  of 
St.  Domingo  were  recognized  as  valid.  Ib.  And 
vide  Ingraham's  Heirs  v.  Cock.  1  Overton's  Tenn., 
22,28,  &c.,  as  to  the  Franklin  Government. 

For  the  manner  of  proving  the  lines  of  a  State, 
vide  State  v.  Evans,  Id.,  220. 

Being  properly  organized,  the  forum  proceeds  ac- 
cording to  its  own  laws :  and  if  these  sanction  a 
foreign  attachment  against  a  garnishee,  even  for 
the  debt  of  a  deceased  foreigner,  other  govern- 

474 


ments  will  not,  therefore,  hold  the  proceeding  void. 
Bank  of  N.  A.  v.  M'Call,  4  Binn.,  371. 

But  if  the  suit  be  commenced  and  carried  to  judg- 
ment without  personal  notice  to  the  defendant,  the 
whole  is  void ;  and  will  not  be  received  even  as 
prima  facie  evidence  in  support  of  an  action.  Bu- 
chanan v.  Rucker,  9  East.  192 ;  S.  C.,  1  Campb.,  63 ; 
Kibbe  v.  Kibbe,  Kirby's  119 ;  Butrick  v.  Allen,  8 
Mass.,  273;  Pawling  v.  Wilson,  13  Johns.,  192  ;  Bor- 
den v.  Fitch,  15  Id.,  121;  Kilburn  v.  Woodworth,  5 
Id.,  37:  Phelps  v.  Holker,  1  Dall.,  261 ;  Robinson  v. 
Executors  of  Ward,  8  Johns..  86 ;  Cavan  v.  Stewart, 

1  Stark.,  525. 

And  it  is  the  same  thing,  though  notice  be  given 
to  the  defendant,  if  he  be  out  of  the  State  at  the 
time.  Fenton  v.  Galick,  8  Johns.,  194. 

The  jurisdiction  of  the  court  even  of  a  neighbor- 
ing State,  and  especially  of  a  foreign  country,  may 
always  be  questioned.  Rose  v.  HFmely,  4  Cr.,  241 ; 
Borden  v.  Fitch,  15  Johns.,  121 ;  Pawling  v.  Wilson, 
13  Id.,  191 ;  Andrews  v:  Montgomery,  19  Id..  162,  per 
Spencer  C.  J. ;  Snell  v.  Foussat,  3  Binn..  241,  note; 
Cheriot  v.  Same.  Id.,  220 ;  Bartlet  v.  Knight,  1  Mass. , 
401 ;  Bissell  v.  Briggs,  9  Mass.,  467,  per  Parsons,  Ch. 
J. ;  Shumway  v.  Stillman,  4  Cow.,  292 ;  Cavan  v 
Stewart,  1  Stark.,  525. 

The  jurisdiction  may  be  questioned  on  the  general 
issue,  pleaded  to  debt  or  asttumpitit  on  the  judgment. 
Bissel  v.  Briggs,  9  Mass.,  462 ;  Stevens  v.  Gaylord, 
11  Id..  266. 

If  the  source  of  the  court's  authority  be  unusual, 
it  lies  on  the  one  who  would  support  the  sentence 
to  prove  its  legitimacy  ;  but  if  its  origin  does  not 
appear,  it  will  be  presumed  legitimate.  Snell  v. 
Foussat,  C.  C.,  Apr.,  1825  ;  3  Binn.,  239,  note ;  Cheriot 
v.  Foussat,  Id.,  220.  And  vide,  also,  Hudson  v. 
Guester,  4  Cr.,  225,  as  to  proving  loss  of  jurisdic- 
tion. 

For  the  manner  of  pleading  non-residence  of  the 
party,  in  order  to  show  want  of  jurisdiction  of  the 
person  in  a  foreign  court,  vide  Smith  v.  Rhoades,  1 
Day.  168;  Shumway  v.  Stillman,  ante.,  292.  In 
Walker  v.  Maxwell,  1  Mass.,  104,  it  was  held  that 
in  pleading,  the  proceedings  of  a  court  in  R.  I.,  upon 
a  statute,  it  should  be  particularly  set  forth.  It  is 
not  enough  to  say  generally,  that  they  were  pur- 
suant to  the  statute,  &c. 

If  the  foreign  court  have  jurisdiction,  its  pro- 
ceedings cannot  be  impeached  for  error,  on  coming 
incidentally  in  question  here.  Tarlton  v.  Tarlton, 
*4  Maule.  &  S.,  20.  And  in  an  action  directly  1*525 
upon  the  judgment,  the  court  will  intend  jurisdic- 
tion, and  that  the  proceedings  were  regular  until 
the  contrary  be  clearly  shown.  Molony  v.  Gibbons, 

2  Campb.,  502;  Shumway  v.  Stillman,  ante,  292.  But 
its  justice  may  be  impeached  upon  the  general  issue, 
Stevens  v.  Gaylord,  11  Mass.,  266. 

The  decree  must  be  complete,  definite,  certain  and 
final  in  the  sum  to  be  paid ;  Saddler  v.  Robins,  1 
Campb.,  253 :  but  being  so,  an  action  will  lie  even  on 
the  decree  of  a  foreign  Court  of  Chancery,  the  same 
as  on  a  judgment  at  law.  It). 

The  judgment  or  decree  may  be  avoided  for  fraud, 
or  where  it  is  obtained  in  evasion  of  the  laws  of  the 
country  in  which  it  is  sought  to  be  enforced.  Jack- 
son v.  Jackson,  1  Johns.,  424  ;  Buford  v.  Buford,  4 
Munf.,  241 ;  Borden  v.  Fitch,  15  Jphns.,  121. 

4.  Of  foreign  statutes.    These  have  not  proprio 
vigore,  the  force  of  law,  beyond  the  limits  of  the 
State  enacting  them.  Pearsall  v.  D  wight,  11  Mass.,  88. 

5.  Of  foreign  criminal  laws.  These  cannot,  ex  vigore 
suo,  have  any  force  or  effect  beyond  the  State  which 
enacts  them.     Commonwealth  v.  Green,  17  Mass., 
515  ;  Inh.  of  West  Cambridge  v.  Inh.  of  Lexington, 
1  Pick..  506. 

6.  The  manner  of  proving  foreign  laws,  including 
the  common  law  of  the  different  States.    Where  an 
act  is  maluminse,  and  an  offense  at  common  law, 
courts  will  presume  it  forbidden  by  the  laws  of  the 
country  where  it  was  performed,  until  the  contrary 
is  shown ;  and  upon  this  principle  the  Supreme  Ju- 
dicial Court  in  Mass,  held  a  contract  made  in  N.  Y., 
to  be  void  as  founded  in  champerty,  without  re- 
quiring proof  that  it  was  forbidden  here.  Thurston 
v.  Percival,  1  Pick.,  415.     But  it  is  otherwise  of  a 
mere  positive  law :  and  accordingly,  where  infancy 
was  set  up  as  a  defense  to  an  action  upon  contract 
made  in  a  foreign  country,  it  was  held  necessary  to 
show  by  evidence  that  it  was  a  defense  by  the  law 
of  that  country.     Male  v.   Roberts,  3  Esp.,    163; 
Thompson  v.  Ketchum,  8  Johns.,  189.    Yet  in  Legg 
v.  Legg,  8  Mass.,   99,    the   court,    on   a   question 
whether  a  marriage  in  Vt.,  passed  the  wife's  choses 
in  action  to  the  husband,  said,  "  We  must  presume 
the  laws  of  Vermont  to  be  similar  to  ours  on  this 
subject,  unless  the  contrary  is  regularly  shosvn ; " 
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and  the  same  was  held  in  Md.,  even  as  to  real  prop- 
erty.   Harper  v.  Hampton,  1  Harris  &  Johns.,  687. 

The  general  rule  is,  that  the  law  of  a  foreign 
country  must  be  proved ;  and  will  not  be  judicially 
noticed  by  our  courts.  Freemoult  v.  Dedire  1  P. 
Wms.,  429.  431 :  Peaubert  v.  Turst,  Prec.  Ch..  207 ;  S. 
€.,  1  Br.  P.  C.,  38 ;  S.  C..  Vin.  Abr.  Foreign,  C..  pi.  1 ; 
Mostyn  v.  Fabrigas,Cowp.,174;  Ganer  v.  Lady  Lanes- 
borough.  Peake,  17  ;  Melan  v.  Duke  of  Fitz  James, 

1  Boa.  &  P.,  138 ;  Collet  v.  Ld.  Keith,  2  East,  273 ; 
Male  v.  Roberts.  3  Esp.,   168 ;  Talbot  v.  Seeman,  1 
Cr.,  38:  Church  v.  Hubbart,2  Id.,  187. 

526*]  *Various  other  cases  go  to  the  same  doc- 
trine. They  hold  that  the  common  or  unwritten 
law  is  to  be  proved  by  parol,  but  that  statutes  or 
written  laws  must  in  general,  be  proved  by  copies 
authenticated  under  the  government  seal,  which 
was  noticed  judicially  in  Anon.,  9  Mod.,  68.  This 
rule,  with  its  exceptions  and  illustrations,  may  be 
gathered  from  the  following-  cases:  Kenney  v. 
Clarkson,  1  Johns..  385,  394 ;  Walpole  y.  Ewer,  2 
Cond..  Marsh.,  762;  Boehtlinck  v.  Schneider.  3  Esp., 
58 ;  Hulle  v.  Heightman,  4  Id.,  75 ;  Frith  v.  Sprague, 
14  Mass.,  455 ;  Livingston  v.  Maryland  Ins.  Co..  6  Cr., 
274 ;  Robinson  v.  Clifford.  2  Cond.  Marsh.,  706,  a 
note  :  S.  C.,  Whart.  Dig.,  Evidence,  F,  pi..  82 :  Seton 
v.  Del.  Ins.  Co.,  Id. ;  Id.,  Clegg  v.  Levy,  3  Campb., 
166 ;  Miller  v.  Heinrick,  4  Campb.,  155 ;  Consequa  v. 
Willings,  1  Pet.,  225,  239 ;  Smith  v.  Elder,  3  Johns., 
105 ;  Richardson  v.  Anderson,  1  Campb.,  65,  note  a ; 
Brush  v.  Wilkins,  4  Johns.  Ch.,  520 ;  Lessee  of  Al- 
berteon  v.  Robeson,  1  Dall.,  9;  Young  v.  Bank  of 
Alexandria,  4  Cr.,  384  Livingston  v.  Maryland  Ins. 
Co.,  6  Cr.,  274 ;  Woodbridge  v.  Austin.  2  Taylor,  367. 
In  Latimer  v.  Elgin.  4  Dess.,  26,  32.  Mr.  Hay- 
wood's  Reports  were  received  as  evidence  of  the 
common  law  of  N.  C. 

7.  Manner  of  proving  state  statutes.    This  is  mat- 
ter of  positive  regulation  by  statute,    &c.,  upon 
which  several  decisions  have  been  made.    Const.  U. 
S.,  Art.  4,  sec.  1 ;  1  U.  S.  Laws,  old  ed.,  115,  2  Id.,  new 
ed.,  102 ;  Craig  v.  Brown,  1  Pet.,  352 :  Thompson  v. 
Musscr,  1  Dall.,  458.    Poindexter's  Exrs.  v.  Barker, 

2  Hay  w..  173 ;    U.  S.   v.  Johns.,  4  Dall.,  413,  416 ; 
Thompson  v.  Musser,  1  Dall.,  462 ;  Biddis  v.  James, 
{>  Mi  11  ii..  321 ;  Commonwealth  v.  Frazer,  cited 6  Binn., 
323;  Commonwealth  v.  Longchainps,  Whart.  Dig., 
Evidence,  F,  pi.,  80 ;  State  v.  Stade,  1  D.  Chipman, 
303  :  Elmore  v.  Mills,  1  Hayw..  359,  360. 

8.  Manner  of  proving  foreign  judgments,  decrees, 
<l-c.  This  should,  in  general,  be  by  proving  the  hand- 
writing of  the  foreign  judge  who  signs  them,  and 
the  authenticity  of  the  seal  affixed.  Henry  v.  Adey, 
4  Esp.,  229,  3  East,   221 ;  Buchanan  v.   Rucker,  1 
Campb.,  63;  Flindt  v.  Atkins,  3  Id.,  215;  Alves  v. 
Bunbury.  4  Id.,  28. 

The  foreign  court  must  certify  with  a  seal,  if  it 
have  one,  though  it  be  old  and  disused,  Cavan  v. 
Stewart,  1  Stark.,  525,;and  if  there  be  no  seal,  the 
record  or  proceedings  must,  at  least,  be  authenti- 
cated in  the  usual  manner,  or  in  some  mode  known 
to  the  foreign  government.  Alves  v.  Bunbury,  4 
Campb.,  28 :  Black  v.  Braybrook,  and  Appleton  v. 
Braybrook,  2  Stark.,  6.  7. 

Since  the  Union,  an  Irish  judgment  is  properly 
pleadable  as  a  record,  but  it  can  be  proved  only  by 
an  examined  copy  on  oath.  Collins  v.  Ld.  Viscount 
Matthew,  5  East,  473 ;  S.  C.  2  Smith,  25. 

Our  own  decisions  give  directions  for  almost  all 
the  different  modes  of  proof  upon  this  head,  which 
it  may  be  necessary  to  resort  to.  Smith  v.  Bloggc, 

1  Johns.  Cas.,  238;  Delafleld  v.  Hand,  3  Johns..  310: 
Vandervoort  v.  Smith,  2Cai.,  155;  Yeaton  v.  Fry,  5 
.5*7*]  Cr.,  335:  'Gardner  v.  Col.Ins.  Co..  7  Johns.,514; 
Butrick  v.  Alien,  8  Mass.,  273 :  Hadfleld  v.  Jameson, 

2  Munf.,  53;  Church  v.  Hubbart,  2  Cr.,  238.  &c. ; 
Marshall  v.  Union  Ins.  Co.,  C.  C.,  Apr.,  1810,  MS. ; 
Whart.  Dig.,  Evidence,  E.  pi.  72;   Assuria  v.  Ins. 
Co.  of  Pa..  C.  C.,Oct.,  1812.  MS..  Id.,  pi.  73;  Houque- 
bies  v.  Girard.  C.  C.,  Oct.  1808,  MS.,  Id.,  pi.  74 ;  Rus- 
sel  v.  Union  Ins.  Co.,  C.  C..  Apr..  1806,  MS.,  Id.,  pi.  75; 
Dederer  v.  Del.  Ins.  Co.,  C.  C.,  Apr.,  1807.  MS.,  Id., 
pi.  76 ;  Garden;  v.  Col.  Ins.  Co.,  "Johns.,  514 ;  Pepoon 
v.Jenkins,  2  Johns.  Cas.,  119;  Young  v.  Gregory. 

3  Call.,  446.    Hadfleld  v.  Jameson,  2  Munf.,  53 :  Gris- 
wold  v.  Pitcairn,  2  Conn.  N.  S..  85;  Messonier  v. 
Union  Ins.  Co.  of  Charleston,  1   Nott  &  M'C.,  168 ; 
Hincle  v.  Carruth,  1  Conn.  S.  C..  471. 

9.  Manner  of  prolong  ttatc  judgments,  decree*,  <tr. 
This  is  also  matter  of  positive  regulation,  as  to 
which  the  authorities  follow  :  Const.  U.  S.,  Art.  4, 
sec.  1;   1   U.   S.  Laws,  old  ed.,  115;   2  lit..  New  ed., 
102;  Smith  v.  Blaggo,   1  Johns.  Cns.,  238;   Note  to 
Alston  v.  Taylor,  1  Hayw..  394,  3»5;     Ellcmore  v. 
Mills.  1  Hayw.,  359:  Murray  v.  Marsh,  2  Hayw..  2HO; 
Pepoon  v.  Jenkins,  2  Johns.  Cas.,  119;   Ferguson  v. 
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Harwood,  7  Cr.,  408 ;  Drummond  v.  Magruder,  9  Cr., 
122 ;  Craig  v.  Brown,  1  Pet.,  a52  ;  Turner  v.  Wad- 
dington,  C.  C.,  Oct.,  1811,  MS.:  Whart.Dig.,  Evidence, 
C,  pi.  18 ;  Frey  v.  Wells,  4  Yeates,  396 ;  Thurston  v. 
Murray,  3  Binn.,  326  ;  Haight  v.  Morris,  2  Halsted, 
289 ;  Thompson  v.  Bullock,  1  Bay,  364,  366. 

To  make  the  record,  &c..  conclusive,  it  should  be 
authenticated  according  to  the  Act  of  Congress.  If 
this  be  not  so,  however,  but  it  be  authenticated  in 
the  same  manner  as  foreign  records  may  be,  it  is 
still  testimony,  but  sinks  to  the  degree  of  prima 
facie  evidence.  Baker  v.  Field,  2  Yeates,  532,  and 
Ralston  v.  Cummins  there  cited.  Semi),  that,  in  this 
light,  a  sworn  copy  is  admissible.  Cdllins  v.  Ld. 
Matthew,  5  East,  473;  S.  C.,  2  Smith,  25. 

A  justice's  judgment  in  a  neighboring  State,  is 
not  within  the  Act  of  Congress,  but  must  be  proved, 
and  has  the  same  effect  as  a  foreign  judgment. 
King  v.  Gilder,  1  D.  Chipman,  59.  A  copy  certified 
by  the  justice  was  received  in  evidence.  Ib. 

Of  the  LEX  LOCI  REI  siT^E.  This  governs  real  prop- 
erty, the  title  to  which  can  be  acquired  ana  lost 
only  in  the  manner  prescribed  by  the  law  of  the 
country  where  it  is  situate.  U.  S.  v.  Crosby,  7  Cr., 
115:  Cutter  v.  Davenport,  per  Cur.,  1  Pick.,  86; 
Robinson  v.  Campbell,  3  Wh.,  212 ;  4  T.  R.,  192,  per 
Lord  Kenyon,  Ch.  J. ;  Id.,  184,  where  Law.  arg.,  cites 
the  authorities  from  the  law  of  nations  and  the  civil 
law  ;  Brodie  v.  Barry,  2  Ves.  &  B.,  131 ;  Selkrig  v. 
Davis,  2  Rose  Cas.  Bank.,  291 ;  S.  C.,  2  Dow,  230 ; 
Clark  v.  Graham,  6  Wh.,  577 ;  Kerr  v.  Devisees  of 
Moon,  9  Wh.,  565 ;  M'Cormick  v.  Sullivant,  10  Id., 
192,  202 :  Darby  v.  Mayer,  Id.,  469 ;  Harper  v.  Hamp- 
ton, 1  Harr.  &  J..  687 :  Latimer  v.  Elgin,  4  Dress.,  26, 
31,32. 

Thus,  where  one  Nelson,  of  Grenada,  according  to 
the  law  of  that  place,  conveyed  land  in -Mass.,  by 
writing  before  a  notary  public  without  *seal,  [528 
the  seal  being  a  requisite  formality  in  Mass.,  held 
that  the  conveyance  was  void,  U.  S.  v.  Crosby,  7  Cr., 
115;  and  in  Selkrig  v.  Davis,  2  Rose  Cas.  Bank.,  291 ; 
2  Dow.,  230;  it  was  held  that  a  commission  of  bank- 
rupt and  assignment  in  England,though  they  passed 
the  bankrupt's  personal  estate  in  Scotland,  would 
not  affect  his  real  estate  there. 

In  deciding  on  state  statutes  concerning  land,  the 
Supreme  Court  of  the  U.  S.  adopt  the  construction 
given  by  the  state  court,  if  that  can  be  ascertained. 
Folk's  lessee  v.  Wendell,  9  Cr.,  87,  98. 

Clark  v.  Graham.  6  Wh.,  577,  applied  the  le.r  loci 
rei  sitce,  to  a  deed  and  Kerr  v.  Devisees  of  Moon,  9 
Id.,  565,  to  wills  of  land  in  a  neighboring  State.  So 
M'Cormick  v.  Sullivant,  10  Id.,  193,  202. 

A  mere  change  of  sovereignty  does  not  vary  the 
private  rights  of  real  property,  existing  before  the 
change,  whether  they  were  acquired  by  individual 
or  state  grant.  Mutual  Assistant  Society  v.  Watts' 
Exr.,  1  Wh.,  279,  282. 

The  courts  of  every  Government  or  State  have  the 
exclusive  authority  of  construing  its  local  statutes; 
and  their  construction  will  be  respected  in  other 
Governments  or  States.  Elmendorf  v.  Taylor,  10 
Wh.,  153,  159. 

If  the  laws  of  another  State  are  in  question,  in  a 
court  in  Md.,  even  concerning  real  property  in  the 
neighboring  State,  and  there  is  no  proof  what  the 
law  of  the  latter  is.  the  court  of  Md.  will  presume  it 
to  be  the  same  with  theirs.  Harper  v.  Hampton,  1 
Harr.  &  J..  687. 

How  far  the  lex  loci  rei  xitte,  in  reference  to  the 
evidence  of  the  execution  of  wills  of  real  estate, 
proved  and  recorded  according  to  the  laws  of  the 
different  States,  is  modified  by  the  provisions  of  the 
Constitution  and  laws  of  the  U.  S.,  in  respect  to  the 
faith  and  credit,  &c..  to  be  given  to  the  public  Acts, 
records  and  judicial  proceedings  of  ouch  State,  in 
every  other  State,  qwurc.  Darby  v.  Mayer,  10  Wh., 
469. 

10.  Of  the  LEX  FOUI.  The  great  difficulty  upon  this 
head,  lias  been  to  run  a  plain  practical  line  between 
cast's  of  the  le.r  loci  contracts*,  Icj-  dnmicilii,  «Src.,  on 
the  one  hand,  and  the  le.r fori  on  the  other:  for, 
though  it  is  universally  conceded,  that  the  latter 
must  govern  the  remedy  :  Fenwick  v.  Scars.  1  Cr., 
259;  Dixon's  Exrs.  v.  Ramsay's  Exrs.,  3  Id.,  319,  323  ; 
Nash  v.  Tupper.  1  Cai..  408 :  Kugglt'8  v.  Kt  eler,  3 
Johns..  2W:  Pearsall  v.  Dwight,  2  Mass.,  84:  Smith 
v.  Spinola.  2  Johns..  198  :  Van  Heimsdyk  v.  Kuyiir. 
1  Gull.,  371 :  Bird  v.  Caritat,  2  Johns..  342  :  Sieard  v. 
Whale,  11  Johns..  194;  ('oiirtois  v.  Carpentier,  C.  C., 
1801!,  MS.,  Whart.  Dig..  Foreign  Laws,  &<.•-,  pi.  5  ;  1 
Hos.  &  P..  142,  per  Heath,./.;  Doran  v.  O'Reilly,  3 
Price,  250;  Anon.,  7  Taunt..  244  ;  yet  the  courts  of 
different  countries  have  not  {infrequently  con- 
found«>d  the  remedy  with  tin-  right ;  and  rendered 
It  very  difficult  for  counsel  to  advise,  not  merely  of 
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new  subjects  not  yet  adjudged  to  belong  to  the  one 
or  the  other,  but  sometimes  of  those  to  which  the 
distinction  has  been  judicially  applied.  An  instance 
of  the  latter  was  Meredith  v.  Hinsdale,  2  Cai.,  362, 
overruled  by  the  principal  case ;  and  it  would,  per- 
haps, be  questionable,  after  the  more  enlightened 
589*]  view  of  thedtetiction  taken  by  *modern  cases, 
whether  an  agreement  between  two  foreigners,  that 
their  contract  should  tie  enforced  only  by  the  tribu- 
nals of  their  own  country,  would  oust  our  courts  of 
jurisdiction,  as  was  held  in  Gienar  v.  Mayer,  2  H.  Bl., 
603:  or  that  a  party  not  liable  to  arrest  in  a  suit 
upon  his  contract  brought  in  the  country  where  it 
was  made,  should,  for  that  reason,  be  discharged  on 
common  bail  in  a  suit  upon  the  same  contract  in 
another  country,  as  was  held  in  Melan  v.  Fitz  James, 

1  Bos.  &  P.,  138,  from  which  Ld.  Kenyon  afterwards 
dissented.    2  East,  455 :  Talleyrand  v.  Boulanger.  3 
Ves.,  447.  S.  P.,  as  in  Melan  v.  Fitz  James ;  Conf  ramp 
v.  Bunel,  4 Ball,  419,  8.  P. 

The  principles  adopted  in  Whittemore  v.  Adams, 

2  Cow.,  626,  *c.,  and  several  of  the  cases  there  cited, 
would  seem  utterly  to  exclude  the  influence  of  for- 
eign laws  upon  the  jurisdiction  or  practice  of  our 
courts. 

The  form  of  the  action  (as  in  the  principle  case), 
must  clearly  be  determined  by  the  le.rfnri.  An  ac- 
tion is,  "  the  form  of  a  suit  given  by  the  law  to  re- 
cover a  thing."  Termes  de  la  ley.  Action.  It  is  a 
species  of  the  remedy,  which  is  called  in  its  defini- 
tion, "  the  action  or  means  given  by  the  law  for  the 
recovery  of  a  right.  Cunningham's  Law  Diet., 
Remedy ;  Jac.  Law  Diet.,  Remedy. 

We  administer  justice  according  to  our  laws  and 
the  laws  prescribed  by  our  Legislature.  14  Johns., 
340 ;  Bird  v.  Caritat,  2  Johns.,  345.  And  accordingly, 
where  a  statute  of  Conn,  declared  that  in  a  suit 
brought  there  by  an  assignee  of  a  chose  in  action, 
the  plaintiff  should,  on  proof  of  certain  facts,  be 
nonsuited,  the  law  was  holden  inapplicable  to  a  suit 
by  such  assignee  in  this  State, 

The  question  of  proper  parties  must  be  settled  by 
the  law  of  the  forum.  A  foreign  Corporation  may 
sue  here.  Henriques  v.  Dutch  West  India  Co.,  2 
Ld.  Raym.,  1532 :  1  Str.,  612 ;  Silver  Lake  Bank  v. 
North,  4  Johns.  Ch.,  370-2;  The  Society  for  the 
Propagation  of  the  Gospel,  &c.,  v.  Wheeler,  2  Call., 
105 ;  Bank  of  Marietta  v.  Pindal,  2  Randolph,  465 ; 
Portsmouth  Livery  Co.  v.  Weston,  10  Mass.,  91.  So 
a  foreign  sovereign  or  nation.  Nabob  of  Arcot  v. 
East  India  Co.,  4  Bro.  Ch.,  180. 

But  persons  coming  en  nutre  droit,  under  the  ap- 
pointment of  foreign  laws,  cannot  be  parties.  To 
entjtle  them  to  be  received,  as  such,  they  must  have 
their  appointments  repeated  under  our  laws.  This 
has  been  held  of  foreign  guardians;  Morrel  v. 
Dickey,  1  Johns.  Ch.,  153 ;  of  foreign  executors 
and  administrators.  Id.,  156;  Tourton  v.  Flower,  3 
P.  Wms.,  369 ;  Lee  v.  Bank  of  England,  8  Ves.,  44 : 
Goodwin  v.  Jones,  3  Mass.,  514;  Riley  v.  Riley,  3 
Day.,  74 ;  Fenwick  v.  Admrs.  of  Sears,  1  Cr.,  259 ; 
Dixon's  Exrs.  v.  Ramsay's  Exrs.,  3  Cr.,  319 :  Doolit- 
tle  v.  Lewis,  7  Johns.  Ch.,  45 ;  Williams  v.  Storrs,  6 
Id.,  &53;  Lewis  v.  M'Farland.  9  Cr.,  159:  Doe  v. 
Same.  9  Id.,  151, 152 ;  Langdon  v.  Potter,  11  Mass., 
313 ;  Borden  v.  Borden,  5  Id.,  67 ;  Stevens  v.  Gaylord. 
11  Id..  256 ;  Cutler  v.  Davenport,  1  Pick.,  81 ;  Kerr  v. 
Devisees  of  Moon,  9  Wh.,  565 ;  Darby's  Lessee  v. 
Mayer,  10  Id.,  465  ;  Admrs.  of  Dodge  v.  Wetmore, 
Brayton,  92:  Lee  v.  Havens,  Id.,  93. 

But  the  objection  does  not  apply  to  an  executor  to 
whom  land  is  devised.  Doe  v.  M'Farland,  9  Cr.,  151, 
152.  Nor  to  the  executor  of  a  mortgagee.  Doolittle 
53O*]  *v.  Lewis.  7  Johns.  Ch.,  45.  They  may  enforce 
their  claims  here  to  lands  in  this  State  devised  or 
mortgaged,  without  a  domestic  probate,  because 
they  do  not  come  merely  as  executors.  Yet  it  was 
holden  that  a  foreign  executor  could  not  assign  a 
mortgage  of  land  in  Mass.  Cutler  v.  Davenport,  1 
Pick.,  81. 

It  was  said  by  the  late  Chancellor,  that  foreign 
bankrupt  assignees  may  sue  here  in  their  own 
names ;  Holmes  v.  Remsen,  4  Johns.  Ch.,  460,  485 ; 
but  the  contrary  was  held  as  to  a  court  of  law,  in 
Bird  v.  Caritat,  2  Johns.,  342;  and  ride  Milne  v. 
Moreton,  6  Binn.,  353.  In  Dawes  v.  Boylston,  9  Mass., 
337,  346,  the  Supreme  Court  of  Mass,  explicitly  deny 
the  right  of  English  bankrupt  assignees  to  sue  there: 
and  vide  Bird  v.  Pierpont,  1  Johns.,  118.  In  Ray- 
rnond  v.  Johnson,  11  Johns.,  488,  this  right  was  de- 
nied to  an  insolvent  assignee  of  N.  J. 

That  the  above  cases,  as  to  parties,  go  upon  the 
lex  fort,  vide  Dixon's  Exrs.  v.  Ramsay's  Exrs.,  3  Cr., 
391 ;  Bird  v.  Caritat,  2  Johns..  345,  and  Milne  v.  More- 
ton,  6  Binn.,  353. 

A  promissory  note  payable  to  order,  though  made 
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in  a  country  where  it  is  not  negotiable,  may  yet  be 

negotiated  here,  and  the  indorsee  may  sue  in  his  own 

name,  Lodge  v.  Phelps,  1  Johns.  Cas,,  139 ;  S.  C..  2 

1  Cai.  Cas.,  321 ;  Milne  v.  Graham,  1  Barn.  &  Cresw.. 

|  192,  S.  P..  on  the  ground  that  the  note  was  within 

;  the  spirit  of  the  Statute  of  3  &  4  Anne  ch.  9, 1  R.  L.r 

;  151. 

Though  distribution  of  the  deceased's  personal 

;  estate  is  to  be  according  to  the  lex  domiciUi;  yet  the 

I  payment  of  his  debts  is  to  be  according  to  the  order, 

i  and  in  the  manner  prescribed  by  the  law  of  the 

country  where  the  assets  are  administered.    This 

being  matter  of  remedy,  is  subject  to  the  lex  fori. 

Har&on  v.  Sterry,  5  Cr.,  299,  per  Marshall,  Ch.  J  , 

j  Milne  v.  Moreton,  6  Binn.,  361,  per  Tilgham,  Ch.  J. 

And  the  same  rule  prevails  as  to  heirs  in  one  State, 
I  though  the  assets  arise  by  a  sale  of  lands  of  their 
ancestor  lying  in  another.  The  avails  were  decreed, 
therefore,  to  the  specialty  creditors,  in  such  a  case. 
Hamilton  v.  Heirs  &  Exrs.  of  Haynes,  Cann.  & 
Norw..  413. 

Foreign   Statutes  of  Limitation  are  in  no  case 
available  here,  but  our  own  Statutes  of  this  kind  are 
applicable  to  all  actions.  They  belong  to  thefex/ori. 
|  Decouche  v.  Savetier,  3  Johns.  Ch.,  97 ;  Nash  v.  Tup- 
i  per,  1  Cai.,  102 ;  Ruggles  v.  Keeler,  3  Johns.,  263 ;  1 
Gall.,  376,  per  Story.  J. ;  Pearsall  v.  Dwight,  2  Mass.. 
84:  Byrne  v.  Crowninshield,  17  Id.,  55;  Medbury  v. 
Hopkins,  3  Con.,  N.  S.,472;  S.  C.,  Harper  v.  Hamp- 
ton, 1  Harr.  &  Johns.,  453,  Id.,  622. 

It  is  now  fully  settled,  that  an  insolvent  discharge 
of  the  person  relates  merely  to  the  remedy :  and  if 
granted  in  another  State,  or  a  foreign  country,  it 
will  not,  under  any  circumstances,  or  at  any  stage 
of  the  cause,  be  noticed  by  our  courts  or  allowed  to 
operate  here  for  any  purpose.  White  v.  Canfleld,  7 
Johns.,  117  ;  Tappan  v.  Poor,  15  Mass.,  419 ;  Watson 
v.  Bourne,  10  Id.,  337 ;  James  v.  Allen,  1  Dall.,  88  : 
Sicard  v.  Whale,  11  Johns.,  194 :  Peck  v.  Hoeier,  14 
Johns.,  346;  Whittemore  v.  Adams,  2  Cow.,  626: 
Woodbridge  v.  Wright,  3  Con.  N.  S.,  523 ;  Vanux- 
hern  v.  Hazlehursts,  1  South.,  202,  per  Kirkpatrick. 

Or).,   •/. 

*The  same  line  which  divides  the  lex  loci  [*531 
and  lex  fori  of  foreign  countries,  exists  between  the 
U.  S.  and  the  several  States ;  and  accordingly,  it  bus 
been  lately  held  that  the  34th  section  of  the  Judici- 
ary Act  of  1789,  ch.20, 2  U.  S.  Law,  new  ed.,  70,  pro- 
viding that  the  laws  of  the  several  States,  except, 
&c.,  shall  be  regarded  as  rules  of  decision  in  trials  at 
common  law.  in  the  courts  of  the  U.  S.,  in  cases 
where  they  apply,  does  not  extend  to  the  process 
and  practice  of  those  courts.  It  is  a  mere  legisla- 
tive recognition  of  the  principles  of  universal  juris- 
prudence as  to  the  operation  of  the  lex  loci.  This 
distinction  was  established  and  illustrated  at  large 
in  Wyman  v.  Southard,  10  Wh..  1. 

11.  Law  of  crimes.    The  Legislature  of  one  State 
cannot  define  and    punish    crimes  committed   in 
another.  State  v.  Knight,  Tayl.,  65.  A  statute  doing 
this  was  declared  unconstitutional  and  void.    Ib. 

12.  Qf  the  power  of  one  State  over  the  fugitives  frotn 
the  justice  of  another.    See  the  opinion  of  Kent, 
Chancellor,  in  Washburn's  case,  4  Johns.  Ch.,  106;  S. 
C.,  3  Wheeler's  Crim.  Cas.,  473,  and  the  opinion  of 
Tilghman,  Ch.  J.,  in  Commonwealth  v.  Deacon,  2 
Wheeler's  Crim.  Cas.,  1. 


ROGERS  ».  M'GREGOR. 

Trespass  Quare  Clausum  Fregit — Title  to  Land 
Involved —  Costa. 

In  trespass  auare  clauxum  freyit,  where  the  title 
to  land  comes  in  question,  the  plaintiff  is  entitled  to 
single  costs,  though  he  recover  less  than  $50  dam- 
ages. 

IN  trespass  quare  clausum  fregit  in  this  court, 
the  plaintiff  at  the  circuit  recovered  only 
$32.50  ;  but  the  circuit  judge  certified  that  the 
title  to  land  came  in  question;  and, 

Mr.  E.  Cowen,  for  the  plaintiff,  moved  for 
single  costs. 

Mr.  J.  B.  Lathrop,  contra,  said  the  action 
might  have  been  brought  in  a  justice's  court ; 
and  submitted  whether  it  was  not  within  the 
Statute,  sess.  47 ;  ch.  238,  sec.  33,  providing  that 
if  the  plaintiff  in  any  suit  which  may  be  brought 
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in  any  court  of  record  shall  fail  to  recover  a  ' 
sum  exceeding  $50,  he  shall  not  recover  any 
costs  of  the  defendant,  provided  the  suit  so 
brought  might  have  been  commenced  in  a  jus- 
tice's court.  He  said  a  justice  had  jurisdiction, 
and  had  the  suit  been  prosecuted  in  a  justice's 
court,  the  defendant  could  only  oust  him  of 
jurisdiction  by  pleading  title  specially.  This 
he  might  not  have  done. 

532*]  *Curia.  We  must  take  the  case  as 
it  stood  at  the  circuit  without  inquiring  what 
might  possibly  have  been  the  defendant's 
•course  before  a  justice,  had  the  suit  been 
brought  in  a  justice's  court.  On  this  particu- 
lar cause,  which  in  fact  did  involve  the  title 
to  lands,  a  justice  had  no  jurisdiction.  The 
case,  as  made  out  at  the  trial,  must  be  the  cri- 
terion. 

Motion  granted. 

Cited  in— 10  How.  Pr.,  409. 


CANFIELD  &  LOSEY  «.  LINDLEY. 

Change  of  Venue —  Witnesses  Residing  in  Adja- 
cent State. 

That  witnesses  reside  in  a  neighboring  State,  near 
the  place  where  the  venue  is  laid,  is  not  a  reason 
for  retaining  it. 

IN  covenant,  Mr.  J.  Dickson  moved  to  change 
the  venue  from  the  City  of  N.  Y.  to  the 
County  of  Monroe,  on  an  affidavit  stating  the 
residence  of  three  material  witnesses  in  the  lat- 
ter county. 

Mr.  G.  C.  Bronson,  contra,  opposed  this  on 
the  plaintiff's  affidavit  that  he  had  one  witness 
in  the  City  of  N.  Y.,  and  three  in  the  State  of 
N.  J.  near  the  City  of  N.  Y.,  whose  attend- 
ance he  expected  to  procure  at  the  circuit  ; 
but, 

Per  Curtain.  We  do  not  remember  its  ever 
having  been  held,  that  the  fact  of  witnesses' 
residing  in  a  neighboring  State  is  to  weigh 
with  us  in  fixing  the  venue.  A  commission 
may  yet  be  necessary  to  examine  them. 

Motion  granted. 
Cited  in— 2  Wend.,  282;  6  Wend.,  542;  4  Hill,  68,  («). 


JACKSON,  ex  dem.  TEN  EYCK  ET  rx., 

v. 
CLARK. 

Practice —  Costs. 

Separate  papers,  for  motions  for  judgment  as  in 
case  of  nonsuit  in  different  causes,  in  favor  of  the 
same  nominal  plaintiff,  on  the  same  demise,  though 
against  different  defendants,  the  attorneys  for  the 
parties  being  the  same  in  each,  and  the  motions  do- 
pending  on  the  same  cause,  arising  simultaneously, 
will  not,  in  future  be  taxed. 

TUIERE  were  eleven  causes  on  the  same  de- 
i.  mise  against  different  defendants,  and  the 
same  attorneys  in  each  ;  and  the  defendant's 
attorney  had  prepared  eleven  different  sets  of 
rs,  for  eleven  different  motions  for  judg- 
ment  as  in  *case  of  nonsuit,  on  the 
same  ground,  and  for  the  same  cause  arising  at 
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the  same  time  ;  and  the  question  was,  whether 
the  defendants  should,  respectively,  on  the 
plaintiff's  stipulating,  be  entitled  to  have  the 
expense  of  all  these  papers  taxed  against  him. 

Mr.  B.  Perkins,  for  the  defendants. 

Mr.  J.  M'Kown,  contra. 

Curia.  We  are  not  aware  that  we  have  de- 
nied costs  for  any  part  of  the  papers  when 
actually  made  out  under  these  circumstances, 
though  we  have  held,  that  in  like  cases,  where 
they  were  in  fact  consolidated,  they  should  not 
be  taxed  as  separate  sets.  Jackson  v.  Garnsey, 
3  Cow.,  385  (infra)  ;  Jackson  v.  Keller,  18 
Johns.,  310;  Boyce  v.  Thomson,  20,  Id.,  274. 
It  is  competent,  though  not  necessary,  to  come 
here  upon  distinct  papers,  and  we  allow  them 
to  be  taxed  in  this  instance ;  but  we  wish  the 
bar  to  understand  that  this  will  not  be  done 
hereafter  in  the  like  cases.  Here  are  the  same 
plaintiff,  the  same  lessors,  and  though  differ- 
ent defendants,  the  same  attorneys  in  all  the 
causes  ;  and  the  same  motion  is  made  in  each, 
on  the  same  grounds,  and  the  causes  of  the 
motions  arose  at  the  same  time.  One  set  of 
papers  would,  in  truth,  have  answered  every 
purpose,  and  in  future  no  more  will  be  taxed". 

Rule  accordingly. 

Cited  in-11  Wend.,  173 ;  19  Wend.,  83 ;  1  Den.,  683 : 
1  Blatchf..  158. 


BRISBIN,  Administrator,  v.  M'LAUGHLIN. 

Assignment  of  Error* — Allegation  of  Diminution 
— Practice. 

The  plaintiff  in  error  may  assign  common  errors, 
and  allege  diminution  at  the  same  time,  and  take 
out  a  certiorari,  and  enter  his  rule  to  join  in  error. 

If  the  defendant  does  not  join  in  error  according 
to  the  rule,  the  plaintiff  may  enter  a  default,  though  ' 
the  certiorari  be  not  returned. 

ON  ERROR  from  the  C.  P.  of  N.  Y.  The 
plaintiff  assigned  errors  specially  in  the 
record,  alleging  diminution,  and  sued  out  a 
certiorari  in  order  to  verify  the  diminution  ; 
but  without  waiting  to  have  it  returned,  en- 
entered  a  default  for  *not  joining  in  [*534 
error.  The  assignment  of  errors,  and  notice 
of  the  rule  to  join  in  error,  were  served  May 
18,  1825  ;  the  certiorari  filed  with  the  clerk  o'f 
the  C.  P.  June  9,  1825  ;  and  the  defendant's 
default  was  entered  the  same  day. 

Mr.  J.  W.  Patterson  now  moved  to  set  aside 
the  default  for  irregularity. 

Mr.  W.  Mulick,  contra,  said  the  plaintiff  had 
a  right  to  proceed  against  the  defendant  in  er- 
ror in  the  same  manner  as  if  there  had  been  no 
certiorari  in  the  case.  When  diminution  is 
alleged  in  the  Court  of  Errors,  according  to  the 
second  rule  of  that  court,  the  defendant  may 
join  in  error,  and  then,  unless  it  turn  out  that 
the  plaintiff  has  caused  it  to  be  returned  within 
a  certain  time,  he  loses  all  benefit  of  the  diminu- 
tion upon  the  argument.  The  rule  is,  in  effect, 
the  same  in  this  court,  though  the  course  to  be 
pursued,  in  applying  it,  is  different.  Under  a 
general  assignment  of  error  in  the  record,  and 
in  nutto  est  erratum  pleaded,  the  plaintiff  cannot 
insist  on  the  want  of  any  of  the  out  works  of  the 
record  ;  as  the  original  writ,  bill,  &c.,  but  is 
confined  to  argue  from  the  record  itself.  Grail- 
dfU  v.  Tyson,  2  Ld.  Raym.,  1441.  To  avail 
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himself  of  any  defect  dehors  this,  he  must  al- 
lege diminution  (/&.),  which  is  to  be  served  on 
the  defendant  with  the  other  asssignmeut  of 
error,  and  sue  out  a  certiorari  to  verify  the 
truth  of  the  allegation.  ( Vide  Rowan  v.  Lytle, 
ante,  91.)  It  is  true  that  in  such  a  case  the 
plea  of  in  nullo,  &c.,  would  be  a  confession  of 
the  error  ;  but  in  order  to  avoid  this  circum- 
stance, the  defendant  should  immediately  take 
a  rule  against  the  plaintiff  in  error  to  return  his 
certiorari,  and  in  case  he  does  not,  he  loses  the 
benefit  of  the  special  assignment.  Smith  v.  Stone- 
hard,  1  Salk.,  267.  If  not  returned  within  the 
rule,  which  is  one  of  four  days,  the  defendant 
may  then  give  a  joinder  of  in  nullo,  &c. ,  and 
enter  a  non  mint  brew  on  the  record,  without 
taking  any  notice  of  the  diminution.  This 
renders  the  assignment  of  errors,  as  to  that 
part,  of  no  effect.  (2  Sell.  Pr.,  378  ;  1  Archb. 
Pr.,  231  ;  2  Ld.  Raym.,  1156  ;  Tidd.,  1112  ;  2 
Dunl.,  1150.) 

535*]  *Curia.  It  does  not  appear  from  the 
papers  before  us,  whether  the  plaintiff  in  er- 
ror gave  the  common  assignment  of  errors  at 
the  same  time  with  the  allegation  of  diminu- 
tion ;  but  this  was  probably  so,  and  we  will 
intend  it,  until  the  omission  is  shown  affirma- 
tively. He  was  right  in  giving  the  common  as- 
signment before  the  certiorari  was  issued,  and 
alleging  diminution  at  the  same  time,  as  the 
foundation  of  the  certiorari.  Although  he  is- 
sued a  certiorari  to  verify  the  allegation,  he 
might  afterwards  waive  it,  and  proceed  upon 
the  common  assignment.  He  has  done  so  by 
taking  the  default.  The  force  of  the  certiorari 
is  probably  spent,  and  the  reversal,  therefore, 
stands  upon  the  face  of  the  record,  as  nothing 
dehors  this  is.  brought  up.  But  be  this  as  it 
may,  the  plaintiff  had  a  right  to  the  effect  of 
his  rule  to  join  in  error,  the  defendant  having 
omitted  to  take  any  step  on  his  part. 

Motion  denied. 

NOTE.  The  Court  did  not  say  how  the  de- 
fendant should  have  proceeded — whether  by 
taking  issue  on  the  common  assignment  alone, 
or  pleading  in  nullo  est  erratum  to  the  whole, 
and  trusting  to  the  want  of  a  return,  upon  the 
argument,  as  the  Court  of  Errors  may  do  in 
the  like  cases,  according  to  their  second  rule 
(see  1  Archb.  Pr.,  231  ;  Tidd,  1112,  for  a  simi- 
lar rule  in  the  House  of  Lords);  or  immediate- 
ly taking  a  four  day  rule  against  the  plaintiff 
to  return  the  writ  according  to  the  practice  of 
the  K.'s  B.,  as  laid  down  in  2  Sell.  Pr.,  378, 
and  vide  2  Salk.,  267;  2  Ld.  Raym.,  1156; 
Tidd,  1112. 

Cited  in-7  Wend.,  480. 


536*]  *BALDWIN  v.  GOODYEAR. 

Practice  in  Justice  Court — Refusal  of  Adjourn- 
ment— Certiorari  Quashed — Appeal. 

Where  the  defendant.  In  a  justice's  court,  pleaded 
in  abatement,  upon  which  issue  was  taken,  out  the 
justice  denied  an  adjournment  to  the  defendant, 
for  the  purpose  of  obtaining1  evidence  to  prove  his 
plea ;  wnereupon  he  pleaded  the  general  issue,  and 
went  to  trial  on  the  merits,  upon  which  judgment 
was  against  him,  and  then  brought  a  certiorari  to 
correct  the  error  of  refusing  to  adjourn,  and  an 
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appeal  to  the  C.  P.  upon  the  merits ;  held,  that 
the  appeal  only  would  lie ;  and  the  certiorari  was 
quashed. 

ON  certiorari  to  a  justice's  court.  Goodyear 
sued  Baldwin  in  the  court  below,  by  sum- 
mons, Apr.  6, 1825.  Baldwin  pleaded  his  privi- 
lege as  an  attorney  and  counselor  of  the  Court 
of  Errors,  then  sitting.  On  which,  Goodyear 
took  issue,  and  Baldwin  requested  an  adjourn- 
ment, to  enable  him  to  procure  evidence  to 
show  the  truth  of  the  plea.  This  was  denied. 
Baldwin  then  pleaded  the  general  issue  ;  the 
cause  was  tried  and  judgment  rendered  against 
him.  From  this  judgment  he  appealed  to  the 
C.  P.,  and  also  brought  his  writ  of  certioi-ari 
to  this  court,  which  it  was  now  moved  to  set 
aside ;  and  the  Statute,  sess.  47,  ch.  238,  sees. 
36-38,  pp.  294,  295,  was  relied  on  as  denying 
a  certiorari  in  this  case. 

Mr.  J.  L.  Woods,  for  the  motion. 

Messrs.  S.  S.  Baldwin  and  H.  Stephens,contr&. 

Curia.  The  statute  cited  puts  the  party 
either  to  his  appeal  or  certiorari.  Clearly  he  is 
not  entitled  to  both.  The  plaintiff  in  error  sup- 
poses that  he  may  bring  a  certiorari  upon  a 
formal  error  of  refusing  to  adjourn,  and  have 
his  appeal  upon  the  merits.  But  whenever  an 
issue  is  joined,  he  is  confined  to  his  appeal 
alone.  Here  where  two  successive  issues — 
first  on  the  matter  in  abatement  and  on  this  be- 
ing passed  upon  and  overruled,  issue  was 
taken  and  a  trial  had  upon  the  merits.  Both 
were  the  proper  subject  of  appeal,  and  may  be 
reviewed  by  the  Court  of  C.  P.  It  is  only  where 
there  is  no  issue  that  a  certiorari  will  lie  (a) 

Motion  granted. 
Cited  in— 1  Wend.,  316. 
(a)  Vide  Harwood  v.  French,  ante,  501. 


*HUNTER  v.  GRAVES.      [*537 

Return  to  Certiorari — Drawn  by  Attorney  for 
Defendant  in  Error. 

A  return  to  a  certiorari  will  not  be  set  aside  mere- 
ly on  the  ground  that  it  was  drawn  by  the  attorney 
for  the  defendant  in  error  ;  aliter,  if  drawn  by  the 
plaintiff's  attorney. 

TV/TOTION  to  set  aside  the  return  to  a  writ  of 
ITJ-  certiorari  to  a  justice's  court,  on  the  ground 
that  the  return  was  drawn  by  the  attorney  for 
the  defendant  in  error  ;  and  Fox  v.  Johnson,  3 
Cow.,  20,  was  relied  upon. 

Mr.  J.  B.  Lathrop,  for  the  motion. 

Mr.  C.  P.  KirJdand,  contra. 

Curia.  The  farthest  we  have  gone  is  in  Fox 
v.  Johnson.  We  do  not  allow  the  attorney  of 
the  plaintiff  in  error  to  interfere  in  drawing 
the  return,  except  as  a  mere  amanuensis;  (a) 
because  he  is  seeking  to  reverse  the  judgment. 
The  defendant's  attorney  is  seeking  for  its  af- 
firmance, which  is  more  favored  by  the  law. 
The  mere  fact,  therefore,  that  the  defendant's 
attorney  drew  the  return,  without  any  abuse 
being  shown,  is  not  sufficient  ground  for  set- 
ting it  aside. 

Motion  denied. 
Cited  in— 30  How.  Pr.,  376. 
(o)  Vide  Philips  v.  Caswell,  ante,  505. 
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JACKSON,  ex  dem.  LOOP  ET  AL., 
HARRINGTON. 

Settlement  of  Case—  Service  of  Case  .Before  Notice 

of  Argument. 

A  case  which  becomes  settled  by  lapse  of  time, 
after  the  amendments  are  served,'  or  by  arrange- 
inent  between  the  parties  must  be  drawn  out, 
copied  and  served  at  or  before  giving  notice  of  ar- 
gument, in  the  same  manner  as  where  it  is  settled  by 


Otherwise  it  will,  on  motion,  be  stricken  from  the 
calendar  of  the  term. 

MR.  D.  KELLOGG,  for  the  defendant, 
moved  to  strike  this  cause  from  the  calen- 
dar for  the  term,  on  the  ground  that  the  plaint- 
iff's attorney  had  not  served  the  amended  case 
when  he  gave  notice  of  argument,  nor  after- 
wards. The  plaintiff's  attorney  had  made  and 
served  a  case  on  the  defendant's  attorney,  who 
had  served  the  plaintiff's  attorney  with  amend- 
ments, to  which  the  plaintiff's  attorney  did  not 
object,  nor  did  he  give  any  notice  of  referring 
588*]  the  case  to  be  settled  by  the  *circuit 
judge  who  tried  the  cause.  He  relied  on  Peck 
v.  Peck,  14  Johns.,  219,  and  Delamater  v.  Smith, 
16  Johns.,  2. 

Mr.  A.  Gibbs,  contra,  said  it  was  not  neces- 
sary to  serve  a  case,  where  the  party  making  it 
adopted  the  amendments  served,  as  in  this  in- 
stance. The  rule  of  the  court  extends  merely 
to  cases  settled  by  a  judge.  He  cited  rule  6, 
January  Term,  1799,  and  rule  of  January 
Term,  1816.  Here  the  party  is  in  full  posses- 
sion of  the  case,  without  service  of  a  copy. 
The  case  is  within  the  reason  of  Van  Buskirk 
v.  Burr,  20  Johns.  ,  275,  where  the  court  held 
that  demurrer  books  need  not  be  served  till 
the  argument  comes  on.  He  also  cited  Jackson 
v.  Case,  12  Johns.,  431,  and  relied  on  Peck  v. 
Peck,  14  Id.  ,  219,  as  showing  that  the  rule  upon 
which  the  defendant's  counsel  applied,  was 
confined  to  cases  settled  by  the  judge. 

Curia.  There  was,  perhaps,  some  reason  to 
suppose  so  from  the  authorities  ;  but  we  think 
the  practice  should  be  the  same,  without  re- 
gard to  the  manner  of  settling  the  case.  This 
will  preclude  all  disputes  upon  the  argument 
as  to  the  frame  of  it.  The  transcriber  may 
mistake  the  precise  import  or  place  of  the  pro- 
posed amendment  ;  but  if  the  case  be  copied, 
and  served,  at  least  as  early  as  the  notice  of  ar- 
gument, it  gives  a  fair  chance  for  correction, 
before  the  cause  is  called  upon  the  calendar. 
We  deny  this  motion,  without  costs  ;  but  in 
future,  the  course  must  be  the  same  in  regard  to 
cases  amended  or  settled  by  agreement,  or  by 
the  lapse  of  time,  as  those  settled  by  the  judge. 
In  all  these  cases,  they  must  be  drawn  out, 
copied  and  served  at  or  before  giving  notice  of 
argument. 

Motion  denied. 
Cited  in—  6  Cow.,  22;  2  Wend.,  211. 


Mr.  A.  Burr,  for  the  plaintiff,  having  given 
notice  of  a  motion  for  that  purpose,  moved  to 
vacate  the  order  or  certificate  of  probable  cause 
of  Betts,  Circuit  Judge,  who  tried  the  cause, 
staying  the  proceeding,  for  the  purpose  of  en- 
abling the  defendant  to  move  for  a  new  trial. 

Mr.  8.  Jones  read  an  affidavit  showing  that 
the  case  had  been  settled  by  the  judge,  and 
once  noticed  for  argument;  and  contended  that 
it  could  not  be  heard  till  it  was  reached  in 
course  of  the  calendar  ;  but, 

The  Court  said  they  would  hear  the  motion  ; 
and  this  was  the  practice,  whether  the  appeal 
was  from  a  circuit  judge  refusing  or  granting 
an  order. 

Mr.  Jones  then  proposed  to  argue  the  cause  -T 
but, 

Per  Curiam.  We  will  listen  to  such  points 
as  you  choose  to  suggest,  either  at  the  bar  or 
in  writing  ;  but  we  do  not  hear  the  cause  ar- 
gued at  this  stage  of  it.  We  look  into  it  merely 
to  see  whether  there  be  probable  cause  to  stay 
the  proceedings. 

The  case  was,  accordingly,  submitted. 

Cited  in-5  Cow.,  439 ;  4  Hill,  556 :  5  How.  Pr.,  309 ; 
6  How.  Pr.,  466 ;  Co.  K.  N.  S.,  26. 


VAN  RENSSELAER  v.  HAMILTON  ET  AL. 

Practice —  Costs. 

Nisi  Prius  record  taxed  as  costs  of  the  circuit, 
though  the  cause  was  noticed  and  carried  down  at 
a  previous  circuit. 

Plaintiff  allowed  per  folio  for  engrossing  notice 
of  special  matter  on  the  N.  P.  record. 

But  not  allowed  for  notice  of  inquest  after  affida- 
vits of  merits  filed. 

THIS  cause  had  been  put  off  at  the  circuit  on 
motion   of  the  defendants,   on  the  usual 
terms  of  paying  the  costs  of  the  circuit  ;  and, 
j  the  costs  having  been  taxed,  on  motion  for  re- 
taxation,  the  following  items  were  held  to  be 
properly  allowed  as  a  part  of  those  costs  : 
*Dr.  Nisi  Prius  record,  fol.  4,  and  en-  [*54O 

grossing,       -  $1  26 

Enrolling  pleadings  thereon,  fol.  225, 

at  Is.,       -  28  124 

These  were  allowed,  although  the  cause  had 
once  been  carried  down  at  a  previous  circuit, 
when  a  N.  P.  record  was  prepared. 

The  plaintiff  was  also  allowed  per  folio  for 
engrossing  the  defendant's  notice  of  special 
matter  in  their  defense,  upon  the  JV.  P.  record. 

But  the  Court  refused  to  allow  a  charge  for 
the  notice  of  inquest,  because  there  had  once 
before  been  a  notice  of  inquest  and  an  affidavit 
of  merits  was  then  filed  ;  and  they  held  that 
this  extended  to  the  cause  throughout,  so 
that  afterwards,  a  notice  of  inquest  was  not 
proper;  but  only  a  notice  of  trial. 

Mr.  J.  A.  Dunlap,  for  the  motion. 

Mr.  E.  Williams,  contra. 

Cited  in— 6  How.  Pr.  460  ;  5  Hill,  654. 


r>39»]  *LYON  v.  BURTI8. 

Certificate  of  Probable  Cause — Practice. 

An  appeal  lies  from  a  circuit  Judge  cither  grant- 
ing or  ref  using  a  certificate  of  probable  cause. 
But  the  court  will  not  hear  an  argument  upon  it. 

COWEN  4. 
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Appeal  from  Juttice  Court  to  C.  P.—  When  C.  P. 
May  Refuse  to  l*roceed. 

If  the  court  of  C.  P..  at  any  stage  of  a  proceeding 
ui'< 'ii  appeal  from  a  justice's  court,  become  satisfied 
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that  the  Statute  (sess.  47,  eh.  236,  sec.  36)  was  not 
complied  with  in  bringing  the  appeal,  they  may  re- 
fuse to  proceed;  as  where,  on  the  trial,  they  are 
satistied  that  the  appeal  bond  was  executed  without 
authority. 

In  this  and  the  like  cases,  they  are  without  juris- 
diction. 

Citations— Stat.  sess.  47,  ch.  238,  sec.  36:  4  Cow.,  80. 

MOTION  for  a  mandamus  to  the  Judges  of 
Alleghany  C.  P.,  commanding  them  to 
vacate  a  rule  dismissing  an  appeal  to  them 
from  a  justice's  court,  brought  by  Shethar 
against  Crook.  The  cause  proceeded  to  trial, 
and  after  the  appellant,  Shethar,  who  was 
plaintiff  before  the  justice,  had  gone  through 
with  his  evidence  to  the  jury,  the  appellee  ob- 
jected that  the  appeal  bond  "purported  to  have 
been  executed  by  Shethar,  by  his  attorney. 
The  justice  had  indorsed  his  approval  of  the 
security.  The  appellee  insisted  that  the  court 
should  not  proceed  without  proof  of  the  at- 
torney's authority  to  execute  it ;  to  which  it 
was  answered  that  the  justice  having  approved 
the  security,  the  court  became  possessed  of  the 
oause  and  should  hear  no  evidence  except 
what  was  pertinent  to  the  issue  ;  but  the  court 
•directed  that  unless  the  appellant  proved  the 
541*]  authority  of  the  attorney  they  *should 
dismiss  the  appeal ;  and  no  proof  being  pro- 
duced, they  discharged  the  jury. 
Mr.  F.  Tracy,  for  the  motion. 

Curia.  We  think  the  court  below  were 
right  in  refusing  to  proceed.  They  may  in- 
quire into  their  authority  or  jurisdiction  at  any 
stage  of  the  proceedings.  The  Statute  (sess.  47, 
ch.  238,  sec.  36)  under  which  this  appeal  was 
brought,  is  peremptory  that  the  appeal  shall 
not  be  received  or  be  of  any  force  or  effect  un- 
less a  bond  is  given,  and  the  other  accompany- 
ing requisites  complied  with.  A  bond,  good 
in  form  merely,  without  any  power  to  execute 
it,  is  void,  and  as  nothing;  the  court  would  be 
without  jurisdiction,  and  a  trial  would  be  a 
nugatory  thing,  coram  nonjudice.  The  case  is 
within  the  principle  of  Ex,  parte  Chryslin,  de- 
cided last  February  Term,  4  Cow.,  80;  and 
the  motion  must  be  denied. 

Motion  denied. 

Cited  in— 6  Cow.,  46;  9  Cow.,  229;  17  Wend.,  69;  3 
Barb.,  608 ;  45  Mo.,  120. 


KEEP  v.  TYLER. 

Change  of  Venue — Practice. 

On  obtaining  a  rule  to  change  the  venue,  the  de- 
fendant must  follow  this  up  with  serving  a  certified 
copy  on  the  plaintiff's  attorney. 

Till  this  be  done,  the  plaintiff  has  a  right  to  con- 
sider the  original  venue  as  the  place  of  trial. 

A  mere  notice  of  the  rule  is  not  sufficient. 

MOTION  for  judgment  as  in  case  of  non- 
suit. The  venue  was  laid  in  the  County  of 
Cortland  ;  but,  at  the  last  February  Term  was 
changed,  by  rule  of  this  court,  to  the  County 
of  Delaware,  and  notice  of  the  rule,  but  not  a 
certified  copy,  served  on  the  agent  of  the 
plaintiff's  attorney.  The  default,  on  which  the 
present  motion  was  founded,  was  the  not  try- 
ing in  Delaware. 

The  motion  was  opposed  on  the  ground  that 
a  certified  copy  of  the  rule  had  not  been 
served  ;  and  Thompson  v.  Douglass,  2  Johns. 
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Cas.,  226,  and  Smith  y.  Sharp.  13  Johns.,  466, 
were  relied  on  for  this. 

Messrs.  Sherwood  and  Parker,  for  the  motion. 

Messrs.  lions  and  Gray,  contra. 

*Curia.  The  mere  granting  the  mo-  [*542 
tion  did  not  work  a  change  of  the  venue.  The 
practice  is  to  follow  this  with  the  service  of  a 
certified  copy  of  the  rule.  An  ordinary  notice 
seems  not  to  be  sufficient.  .  Till  the  proper  no- 
tice, the  plaintiff  may  disregard  the  rule,  and 
consider  the  venue  as  remaining  in  Cortland. 

Motion  denied. 
Cited  in-4  Hill,  70  (n). 


IN  THE  MATTER  OF  THE  APPLICATION  OF 
THE  MAYOR,  ALDERMAN  AND  COM- 
MONALTY OF  THE  CITY  OF  NEW 
YORK,  for  extending  Mercer  Street,  in  the 
late  8th,  now  9th  Ward  of  the  City. 

Conveyance  of  Land — What   Not  an  Implied 
Gi'ant  of  Way. 

A  grant  of  land  as  abutting  in  the  rear  upon  a 
certain  street,  which  was  merely  laid  down  as  such 
upon  a  map,  but  not  actually  opened,  the  land  being 
accessible  by  a  street  in  front,  is  not  an  implied 
grant  of  way  in  the  supposed  street  in  the  rear ;  nor 
is  it  an  implied  covenant  to  open  the  street  hi  the 
rear. 

Citations— 19  Johns.,  181;  4  Mass.,  590. 

MR.  ULSHOEFFER  moved  to  confirm  the 
report  of  the  Commissioners  of  Estimate 
and  Assessment. 

Mr.  S.  Jones,  contra,  opposed  the  applica- 
tion, on  the  ground  that  the  Commissioners 
had  mistaken  the  law  in  estimating  the  value 
of  lands  taken  for  the  improvement.  They 
supposed  that  certain  land  belonging  to  the 
heirs  of  Elizabeth  Depeyster,  deceased,  over 
which  the  contemplated  improvement  ex- 
tended, were  subject  to  a  right  of  way  in  virtue 
of  a  conveyance  in  fee  from  the  owners.  The 
deeds  of  conveyance  to  several  purchasers 
of  lands  were,  in  terms,  bounded  in  front  by 
Broadway,  and  in  the  rear  on  Mercer  St.,  this 
latter  being  a  space  voluntarily  left  by  the 
owners,  which  they  called  Mercer  St.,  laid 
down  as  such  on  a  map  of  the  city,  though  not 
laid  out  by  the  corporation  ;  and  in  reference 
to  which  the  owners  conveyed.  This  space  is 
the  same  taken  by  the  Corporation  for  Mercer 
St. ;  and  the  Commissioners  thinking  the  deed 
contained  a  constructive  covenant  for  a  per- 
petual right  of  way  to  the  alienees,  refused  to 
allow  the  alienors  anything  beyond  a  nominal 
compensation  for  the  land.  The  alienees  knew 
that  Mercer  St.  had  not  been  officially  or  oth- 
erwise opened,  at  the  time  of  their  purchases, 
but  was  merely  laid  down  on  the  map  as 
before  mentioned. 

*He  said  that  a  covenant  could  not  [*543 
be  implied  from  the  mere  description,  the 
office  of  which  is  only  to  define  the  limits  and 
contents  of  the  premises.  Nor  do  the  grantees 
acquire  a  right  of  way  from  necessity  over  the 
grantor's  land.  This  can  be  only  where  the 
premises  granted  are  inaccessible  in  any  other 
way.  Its  being  the  private  way  of  the  grantor, 
gives  the  grantee  no  right.  The  former  may 
shut  it  up  when  he  pleases.  The  term  "  Mer- 
cer St."  was  mere  description,  and  had  refer- 
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•ence  to  a  street  expected  to  be  laid  out  when  I 
the  proper  time  should  arrive.     It  was  a  pre- ! 
-caution  against  continuing  the  lots  conveyed 
•over  the  future  street  ground.    With  this  view 
the  map  was  framed. 

It  never  could  be  opened  as  a  public  street 
but  by  the  Corporation  ;  and  they  had  a  right 
to  say  that  no  public  street  should  be  laid 
there. 

He  commented  upon  Holme»  v.  Teller,  3 
Lev.,  305;  Fowle  v.  Bigelow,  10  Mass.,  379; 
Roberts  v.  Kn-rr,  1  Taunt. ,  495,  which  he  said 
would  be  relied  on  by  the  counsel  for  the  Cor- 
poration ;  and  insisted  that  they  were  not  at 
variance  with  the  principles  for  which  he  con- 
tended. 

He  argued  that,  at  any  rate,  the  right  of  soil 
remained  in  the  claimants,  and  they  should 
have  been  paid  more  than  a  mere  nominal  con- 
sideration. And  to  this  point  he  cited  and  re- 
lied upon  Cortelyou  v.  Van  Brunt,.  2  Johns., 
357,  363  ;  Jackson  v.  Hathaway,  15  Johns., 
447  and  Underwood  v.  Stuyvesant,  19  Johns., 
181. 

In  Clap  v.  M'Nett,  4  Mass.,  580,  he  said  the 
very  point  in  question  was  decided  in  favor  of 
the  claimants. 

Mr.  Ulschoeffer,  in  reply,  said  the  Corpora- 
tion, by  2  R.  L.,  414,  would  take  the  absolute 
fee  of  Mercer  St.,  on  its  being  laid  out ;  but 
the  Commissioners  thought  its  value  nominal 
only,  on  account  of  the  perpetual  easement  or 
right  of  way  created  by  the  deed.  The  street 
appeared  upon  the  map,  and  the  grantees 
doubtless  purchased  in  reference  to  it,  and  paid 
a  higher  consideration,  upon  this  account.  The 
fair  import  of  this  description  is  a  covenant  to 
open  the  street  without  compensation.  The 
grantor  was  as  much  holden  that  the  lots 
should  bound  on  a  street  in  the  rear,  as  upon 
Broadway  in  front. 

544*]  *He  cited  Holmes  v.  Teller,  3  Lev., 
305  ;  Roberts  v.  Karr,  1  Taunt.,  495  ;  Fowle  v. 
Bigelow,  10  Mass.,  375,  and  Jackson  v.  Hath- 
away, 15  Johns.,  452,  491,  545. 

At  another  day, 

Tlie  Court  said"  they  had  examined  the  ques- 
tions presented  by  this  case,  and  the  author- 
ities cited  ;  and  were  satisfied  that  the  Com- 
missioners had  proceeded  upon  a  wrong  prin- 
ciple ;  that  the  mere  abuttal  upon  Mercer  St. 
did  not  amount  to  an  implied  grant  of  way. 
Underwoodv.  Sluyveywnt,  19  Johns.,  181.  And 
they  adopted  what  was  said  upon  a  similar 
point,  by  Parsons,  Ch.  J.,  in  Clap  v.  M'Neil,  4 
Mass.,  590.  The  Court  holding  that  the  claim- 
ants wer^  entitled  to  compensation  without  re- 
gard to  the  supposed  easement,  the  matter  was 
again  referred  to  the  Commissioners  for  review 
upon  this  principle,  and  the  present  motion 
denied. 

Rule  accordingly. 

Overruled-2  Wend..  474 ;  23  N.  Y.,  66. 

Cited  in-1  Wend.,  271;  8  Wend.,  106;  11  Wend., 
499;  18  Wend.,  411 ;  6  Paige.  193.  624:  1  Edw.,  470  ;  5 
K. -i...  204 ;  1  Sand.,  342 ;  5  Duer,  148 ;  4  Allen,  210;  31 
Am.  Dec.,  383. 


brought  from  their  decision ;  held,  that  the  cer- 
tiorari did  not  suspend  proceedings  as  to  that  part 
of  the  road  which  they  had  not  directed  to  be  dis- 
continued, but  that  the  Commissioners  were  bound 
to  go  forward  aud  open  this  part. 

And  a  mandamus  to  compel  them  to  do  this  was 
granted,  notwithstanding  the  certiorari. 

MR.  H.  MARKELL  moved  for  a  mandamus 
to  the  Commissioners  of  Highways  of  the 
Town  of  Minden,  in  Montgomery  Co.,  com- 
manding them  to  open  and  improve  a  road  laid 
out  by  three  of  the  judges  of  the  Court  of  C. 
P.  of  that  county.  A  certiorari  had  been 
brought  upon  the  determination  of  the  judges, 
which  was  affirmed  in  this  court.  On  the  peti- 
tion of  sundry  inhabitants  of  Minden,  to  dis- 
continue the  whole  road,  the  three  judges  of 
the  C.  P.  had  discontinued  a  part  of  it  ;  and 
from  their  determination  a  certiorari  was 
brought,  and  is  now  pending  in  this  court. 
The  object  of  the  motion  was  to  compel  the 
Commissioners  to  open  and  improve  the  part 
not  discontinued. 

Messrs.  J.  W.  Cody  and  S.  M.  Hopkins,  con- 
tra, insisted  that  though  the  judges  had  de- 
cided upon  only  a  part  of  the  road,  yet  the 
*certiorari  went  to  the  whole,  and  sus-  [*545 
pended  all  proceedings  of  the  Commissioners 
till  it  should  be  passed  upon.  The  37th  section 
of  the  Act  to  Regulate  Highways,  2  R.  L., 
282,  gives  the  judges  a  right  to  proceed  upon 
petition  only  ;  and  they  must  grant  an  entire 
discontinuance  of  the  road  when  the  petition 
prays  this.  Nothing  was  said  in  the  petition 
about  an  alteration  of  the  road  ;  and  when  the 
Statute  speaks  of  discontinuance,  it  means  a 
total  one.  It  is  to  correct  the  error  of  partially 
discontinuing,  and  extend  the  effect  of  the  pe- 
tition to  the  whole  road,  that  the  certiorari  is 
brought.  Being  before  the  court  in  this  form, 
they  will  not  interfere  by  mandamus. 

Mr  Platt,  in  reply,  denied  that  the  judges 
were  confined  to  the  petition,  or  bound  to  dis- 
continue in  toto.  The  section  referred  to,  ex- 
pressly gives  them  a  right  to  alter  the  road, 
which  is  equivalent  to  saying  that  they  may 
partially  discontinue  it.  But  suppose  they  did 
exceed  their  jurisdiction,  then  the  old  road,  as 
first  laid,  remains  in  force  quoad  hoc.  It  is  the 
part  only  which  remains  untouched  that  we 
seek  to  open. 

,  Curia.  Clearly  the  certiorari  can  have  no 
effect  upon  the  part  not  embraced  in  the  de- 
cision of  the  judges.  As  to  this,  the  Commis- 
sioners are  bound  to  proceed.  Should  the  de- 
termination of  the  judges  be  reversed,  non, 
constat  that  any  part  of  the  road  would  then 
be  discontinued.  The  necessary  effect  of  the 
reversal  would  by  no  means  be  to  discontinue 
the  whole  road  ;  on  the  contrary,  it  might 
result  in  a  confirmation  of  the  whole. 
Motion  denied. 

Cited  ln-l»  Wend..  65. 


Ex  PAHTE  SANDERS. 

Discontinuance  of  Highway — Practice. 

A  public  highway  having  been  laid  out  by  threo 
Judges  of  the  C.  P.  on  a  petition  to  discontinue  it, 
they  discontinued  only  a  part,  and  certbirari  was 

•COWBN  4  N.  Y.  R..  8. 


•WO03TER  v.  PERRY.       [*54O 

Practice — Costs  for  Copying  Certain  Matter  into 

Nisi  Prius  Record. 

Prima  facie,  the  plaintiff's  attorney  is  right  in 

copying  the  defendant'*  notice  of  special  mutter 

!  into  the  N.  P.  record  and  Judgment  roll,  and  miiy 

•  have  this  service  tax»>d. 

81  4H1 
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If  it  be,  in  truth,  unnecessary,  on  showing  this  to 
the  taxing  officer,  he  should  strike  it  out. 

Olf  a  verdict  for  the  plaintiff,  he  had  pro- 
cured the  costs  of  entering  the  defendant's 
notice  of  special  matter,  on  the  judgment  roll 
and  N.  P.  record,  to  be  taxed  by  a  commis- 
sioner, which, 

Messrs.  A.  Loomis  and  0.  O.  Otis,  for  the 
defendant,  moved  to  have  stricken  out  of  the 
bill.  They  said  the  notice  constituted  no  part 
of  the  record,  Vaughan  v.  Havens,  8  Johns. 
109 ;  and  where  papers  are  unnecessarily 
copied  into  a  record,  they  will  not  be  allowed 
in  taxation.  Jackson  v.  Mather,  2  Cow.,  584. 
The  notice  was  not  necessary  in  the  record, 
even  at  NisiPrius.  If  denied,  it  must  be  proved 
by  affidavit  or  orally. 

Mr.  M.  Hoffman,  contra,  said  the  notice  was, 
in  fact,  engrossed  upon  the  N.  P.  record  and 
judgment  roll,  with  the  suggestion  that  it  had 
been  given  with  the  general  issue.  Though 
not  technically  a  plea,  and  therefore  not  of 
record  without  a  proper  suggestion,  yet  it  often 
is,  and  always  may  be,  material  as  a  part  of 
the  record  in  determining  the  admissibility  of 
evidence,  and  on  bill  of  exceptions,  &c.  Be- 
sides, the  counsel  who  try  the  cause  rarely 
serve  the  papers,  and  cannot  prove  the  notice. 
If  in  the  N.  P.  record,  it  should  also  be  in  the 
judgment  roll. 

Curia.  Prima  facie,  it  is  proper  to  make  the 
notice  of  special  matter  a  part  of  the  record. 
It  is  true,  that  under  certain  circumstances, 
this  might  be  altogether  useless — in  which 
case,  it  should  be  stricken  out  on  taxation. 
But  nothing  of  this  was  shown  to  the  taxing 
officer  or  to  us  ;  and  the  motion  must  be  de- 
nied. 

Motion  denied. 

Cited  in— 3  Wend.,  312. 


547*]  *VAN  ALSTYNE  v.  WIMPLE. 

Submission  to  Arbitration  —  Award  of  Costs  — 
Taxation. 

A  cause  was  submitted  by  the  parties  to  arbitra- 
tors, who  awarded  costs  of  suit,  to  be  taxed.  These 
were  taxed  ex  parte  by  a  commissioner.  On  motion 
for  relaxation,  held,  that  the  cause  being  out  of 
court,  they  had  no  further  control  over  the  costs 
upon  summary  application. 

Held,  also,  that  the  taxation  would  not  be  con- 
clusive in  an  action  on  the  bond  or  award. 


cause  had  been  commenced  in  this 
J-  court,  but  was,  pursuant  to  agreement  of 
the  parties,  submitted  to  arbitrators  by  a  gen- 
eral submission  of  all  matters  in  difference  ; 
and  the  arbitrators  had  (inter  alia)  awarded 
that  Wimple  should  pay  to  Van  Alstyne  the 
costs  of  this  suit,  to  be  taxed.  Van  Alstyne 
had  procured  them  to  be  taxed  by  a  commis- 
sioner ex  parte,  and  without  notice  to  Wimple. 

Mr.  G.  C.  Bronson  moved  for  a  relaxation. 

Mr.  J.  A.  Spencer,  contra,  opposed  this,  on 
the  ground  that  the  cause  was  out  of  court  by 
the  submission  and  award. 

Mr.  Bronson,  in  reply,  admitted  this  to  be 
so,  but  it  did  not  follow  that  the  court  would 
deny  a  relaxation.  They  will  not  do  this,  as 
between  attorney  and  client,  though  long  after 
a  cause  is  ended  ;  because  the  taxalion  would 
be  conclusive  between  them.  So  here  the  tax- 
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ation  will  be  final  and  not  inquirable  into  in 
an  action  on  the  award.  The  items  of  the  bill 
are  never  inquirable  into  at  the  circuit.  The 
award  is  good  as  to  the  costs.  Though  the 
arbitrators  cannot,  in  general ,  refer  the  amount 
of  a  demand  to  a  third  person  for  liquidalion, 
yet  a  bill  of  cosls  is  an  exceplion. 

Curia.  By  the  submission  of  these  parties 
without  a  rule,  the  cause  is  out  of  court,  and 
there  is  no  provision  that  it  should  be  made  a 
rule.  Without  saying  whether  the  taxation 
can  have  any  effect,  it  is  clearly  not  such  an 
olficial  one  as  will  shut  out  all  inquiry  at  the 
circuit,  in  an  action  upon  the  bond  or  award. 
The  submission  deprives  us  of  summary  juris- 
diction over  the  costs.  The  right  of  taxation, 
as  between  attorney  and  client,  stands  upon  a 
different  ground,  viz.  :  the  power  of  the  court 
over  their  own  officers.  The  motion  must  be 
denied. 

Motion  denied. 


*Ex  PARTE  ROOT. 
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Motion  for  Mandamus  Denied — Costs — Cap.  ad 
Resp.  Set  Aside — Lapse  of  more  titan  One 
Term  between  Test  and  Return,  Ground  for. 

Where  on  motion  for  a  mandamus,  upon  notice, 
the  case  is  clear  against  the  relator,  the  court  will 
deny  it  with  costs. 

Where  more  than  a  term  intervened  between  the 
test  and  return  of  a  capias  ad  respondendum,  held, 
that  it  was  void. 

THE  Court  of  C.  P.  of  Erie  Co.  had,  on  mo- 
tion, set  aside  a  capias  ad  respondendum, 
at  the  suit  of  Root  against  M.  K.  St.  John, 
administratrix,  &c.,  on  the  ground  that  more 
than  one  term  intervened  between  the  test  and 
return  ;  and  now,  on  an  affidavit  of  this  fact, 
and  notice  of  the  motion  served  on  the  attor- 
neys  of  Mrs.  St.  John  in  the  court  below, 

A  motion  was  made  for  a  mandamus  to  com- 
pel the  judges  of  that  court  to  vacate  the  rule, 
which  this  court  were  clear  should  be  denied  ;. 
and  then  the  question  was  raised  whether  the 
denial  should  be  followed  with  costs. 

Mr.  J.  Root,  for  the  motion. 

Messrs.  White  and  Bennel,  contra. 

Curia.  The  general  practice,  on  denying 
motions  of  this  kind,  has  been  not  to  give  costs, 
especially  where  the  motion  is  merely  ex  parte. 
But  where  notice  of  the  motion  is  given  to  the 
adverse  party,  which  he  opposes  rightfully,  as 
in  this  instance,  and  the  law  is  plain  against 
the  relator,  we  see  no  reason  why  costs  should 
not  follow  the  denial.  Such  is  the  present  case. 
The  C.  P.  decided  according  to  a  known  and 
well  settled  rule  of  practice. 

Motion  denied,  with  costs. 
Cited  in— 8  Abb.  Pr.,  291. 


REEDER,  Assignee  of  H.  SEELT,  an  Insolv- 
ent Debtor, 

B.  SE'ELY. 

Suit  en   Autre  Droit — Discontinuance — Costs. 

One  who  sues  en  autre  drott,  in  good  faith,  though 
without  proper  grounds,  may  discontinue  without 
costs. 

E.  g.,  the  assignee  of  an  insolvent  debtor. 

COWEK  4. 
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MR.  ASGILL  GIBBS  moved  for  judgment 
as  in  case  of  nonsuit. 

Mr.  W.  M.  Oliver,  contra,  read  affidavits 
showing  that  at  the  time  of  H.  Seely's  dis- 
charge, the  defendant  was  and  still  is  insolv- 
549*]  ent,  *and  utterly  unable  to  pay  the  de- 
mand sought  to  be  recovered  by  this  action, 
though  not  actually  discharged  under  the  In- 
solvent Act,  which  was  unknown  to  the  plaint- 
iff when  this  suit  was  commenced  ;  and  moved 
for  leave  to  discontinue  without  costs. 

Mr.  Oribbs,  in  reply,  said  that  the  plaintiff 
should  not  be  allowed  to  do  this,  after  the  de- 
fendant had  appeared. 

Curia.  The  plaintiff  sues  en  autre  droit;  and 
for  the  purposes  of  this  motion  stands  on  the 
same  footing  as  an  executor,  who  may  discon- 
tinue without  cost«.(a)  The  motion  must  be 
granted. 

Motion  granted. 

Cited  in— 9  How.  Pr.,  344;  5  Abb.  Pr.,  230;  1  Sheld., 
428. 

(a)    Vide  Phoenix.  Admr.  v.  Hill,  3  Johns.,  249. 


HENDERSON 

v. 

DAVID  BALLANTINE  AND  ALEXANDER 
JOHNSON. 

Variance  between  Court  and  Writ,  as  to  Christian 
Name  of  Defendant — Default,  Set  Aside. 

Default  against  the  defendant,  for  want  of  a  plea 
set  aside,  for  variance  between  the  writ  and  count 
in  the  Christian  name  of  one  of  the  defendants,  the 
writ  being  Alexander  and  the  count  Andrew. 

IN  replevin,  the  writ  was  against  the  defend- 
ants by  their  true  names  of  David  and 
Alexander;  their  attorney  gave  notice  of  re- 
tainer to  the  plaintiff's  attorney,  but  had  not 
otherwise  taken  any  steps  in  the  cause,  and  no 
appearance  was  entered.  The  count  filed,  and 
the  copy  served  on  the  defendants'  attorneys, 
were  in  the  name  of  Andrew  instead  of  Alex- 
ander Johnson,  as  one  of  the  defendants;  upon 
which  the  plaintiff's  attorney  took  judgment 
by  default. 

A  motion  was  now  made  to  set  the  default 
aside  as  irregular,  for  this  variance. 

Mr.  8.  R.  Hobbie,  for  the  motion,  cited  Dunl. 
Pr.,  236,  291,  400,  436;  1  Chit.  PI.,  241,  249. 
439;  12  Johns.,  430;  1  Bos.  &  P.,  105;  1  Dunl. 
Pr.,  134,  168,  331;  2  Id.,  876.  882;  1  R.  L.,  92, 
324;  1  Cow.,  210;  6  Johns.,  328;  3  Cai.,  96. 

Mr.  8.  SJierwood,  contra. 

Curia.  The  motion  must  be  granted  for  the 
variance  between  the  writ  and  count. 

Motion  granted. 
Cited  in— 7  How.  Pr.,  26. 


55O*J  MACKSON,  ex  dem.  CULVER, 

v. 
BROWN. 

Amendment  of  Venire. 

A  venire  for  the  circuit  amended,  by  uddlntr  a  seal, 
and  making  out  and  tiling  a  H|I< -riiT's  n  -i  urn  thereto, 
nuric  jyrn  fttne. 

COWKN  4. 


AT  the  last  Tompkins  Circuit,  the  plaintiff 
was  nonsuited,  the  defendant  neither  ap- 
pearing at  the  trial,  nor  confessing  lease,  entry 
and  ouster.  After  the  circuit,  the  defendant 
discovered  that  the  plaintiff's  attorney  had,  by 
mistake,  gone  to  trial  upon  a  venire  without 
any  seal;  and  that  the  sheriff  had  omitted  to 
make  a  return  upon  it ;  and  for  these  causes, 

Mr.  C.  P.  KirMand  moved  to  set  aside  the 
nonsuit,  and  all  subsequent  proceedings,  for 
irregularity.  He  relied  mainly  on  People  v. 
JfJToy.  18  Johns.,  212. 

Mr.  W.  M.  Oliver,  contra,  moved  to  amend, 
by  affixing  a  seal  to  the  venire,  and  causing 
the  sheriff  to  make  out  a  return  nuncpro  tune. 

Curia.  Take  your  motion  to  amend  in  both 
particulars,  on  payment  of  costs. 

Rule  accordingly. 

Cited  in— 1  Wend.,  17;  3  Barb.,  18;  6  Barb.,  313;  2 
Abb.  Pr.,  225;  4  E.  D.  S..  374;  4  Daly,  522;  35  Mo.,  196; 
56  Ind.,  224;  49  Am.  Dec.,  744  (3  Texas;  261). 


CHAMBERLIN,  Admr., 

v. 
SPENCER  AND  SPENCER. 

Action  by  Administrator — Costs. 

Where  an  administrator  goes  for  money  had  and 
received  to  his  use  after  the  letters  of  administra- 
tion granted,  he  may  sue  in  his  own  name;  and  if 
he  recover  less  than  $50.  must  pay  costs  to  the  de- 
fendant, which  may  be  set  off  against  the  damages. 

Citations— 5  T.  R.,  234-5:  6  Mod.,  91,  181;  1  Salk., 
207,  314;  4  Cow.,  87. 

A  SSUMPSIT  for  money  had  and  received 
J\.  by  the  defendants  to  the  use  of  the  plaint- 
iff, after  the  death  of  his  intestate,  and  after 
the  plaintiff  had  taken  out  letters  of  adminis- 
tration. The  plaintiff  sued  as  administrator 
for  a  trover  and  conversion  of  the  goods  of 
his  intestate,  recovered  judgment,  and  retained 
the  defendants  as  attorneys,  to  bring  debt  on 
that  judgment.  They  did  so,  obtained  a  sec- 
ond judgment,  and  collected  the  money,  for 
the  balance  of  which  this  action  was  brought 
in  the  name  of  the  plaintiff  as  administrator, 
who  recovered  a  verdict  at  the  circuit  for 
$26.63. 

Mr.  J.  A.  Spencer,  for  the  defendant,  moved 
to  set  off  these  damages  against  the  defendants' 
costs;  and  read  an  affidavit,  *that  the  [*55 1 
defendants  had  procured  the  costs  to  be  regu- 
larly taxed,  and  had  offered  the  plaintiff's  at- 
torney to  set  them  off,  which  he  declined.  He 
cited  1  R.  L.,  343,  sec.  2;  12  Johns.,  289;  2 
Id.,  377;  4  Id.,  190;  Bac.  Abr.,  Costs,  E.  3;  3 
Burr..  1584;  16  Johns..  148;  6  Mod.,  181-191; 
17  Johns.,  268;  2  Id.,  377;  Hullock's  L.  (.'.,  199. 
and  the  cases  there  cited;  6  Mod.,  92;  S.  C., 
11  Id.,  174;  Id.,  135;  Tidd  Pr.,  893;  8  Johns., 
379;  2  Johns.  Cas..  209;  Laws  N.  Y.,  sess.  47; 
ch.  228,  sees.  1,  33;  4  T.  R..  280;  5  Id.,  234; 
7  Id.,  354. 

Mr.  Edttard  Allen,  contra,  cited  Tidd  Pr., 
893,  894;  Id.,  897;  1  Salk.,  207;  11  Johns.,  403. 

Curia.  The  plaintiff  might  have  sued  for 
the  money  in  his  own  name,  and  is,  therefore, 
liable  for'costs.  Uoldthtrayte  v.  Petrit,  5  T.  R., 
284-5,  and  Jenkin*  v.  Plomhe-,  6  Mod..  91,  Id.. 
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181;  8.  C.,  1  Salk.,  207,  are  in  point.  These 
cases  were  fully  considered  and  adopted  in 
Ketchum  v.  Ketchum,  4  Cow.,  87,  The  only 
case  against  them  is  Eaves  v.  Mocato,  1  Salk. , 
314;  but  this  has  never  been  acted  upon;  and 
there  is  reason  to  believe,  from  the  mention  of 
it  in  Jenkins  v.  Plume,  Id.,  207,  that  it  was 
wrongly  reported  ;  being  an  action  on  an  insi- 
mul  computassent;  and  not,  as  mentioned  in  the 
report,  for  money  had  and  received.  The 
motion  must  be  granted. 

Motion  granted. 
Cited  in— 1  Lans.,  306. 


MORSE,  Administrator,  v.  M'COY. 

Executor — When  not  Liable  for  Costs  for  not  Go- 
ing to  Trial. 

An  executor  is  not  liable  to  pay  costs  for  not  go- 
ing to  trial,  if  he  show  due  dilgence  to  be  prepared 
for  trial,  but  fail  without  his  fault :  as  where  he  has 
sought  to  subpoena  a  material  witness,  but  failed 
by  reason  of  his  keeping1  out  of  the  way. 

Other  cases  in  which  an  executor  shall  pay,  or  be 
excused  from  costs. 

Citations— 4  Johns.,  190;  4  Burr.,  1584,  1929;  16 
Johns.,  148;  3  Burr.,  1584;  3  Johns.,  249:  Barnes,  133; 
1  Salk..  314,  207,  208;  4  Cow..  87;  Tidd..  893;  2  Arch., 
131;  Toller,  440;  2  Dunl.,  723;  2  Johns.,  480. 

MR.  J.  L.  VIELE  moved  for  judgment  as  in 
case  of  nonsuit,  for  not  proceeding  to  trial 
at  the  last  Saratoga  Circuit,  pursuant  to  no- 
tice. 

Mr.  O.  W.  KirJdand,  contra,  read  an  affidavit 
showing,  as  an  excuse,  that  the  plaintiff  had 
552*]  endeavored  to  subpoena  and  *procure 
the  attendance  of  a  material  witness  on  his 
part,  but  that  the  witnes  industriously  kept 
out  of  the  way  of  the  subpcena — had  not  at- 
tended the  circuit;  and  that,  in  consequence 
of  this,  the  plaintiff  could  not  be  ready  to  try. 

Curia.  An  executor  or  administrator,  plaint- 
iff, is  liable  for  costs  on  non  pros.  Rudd  v. 
Long,  4  Johns.,  190;  Hawes,  Executrix,  v. 
Saunders,  4  Burr.,  1584;  so  on  judgment  as  in 
case  of  nonsuit.  Brown,  Executor,  v.  Lambert, 
16  Johns.,  148.  These  were  cases  of  judgment 
unaccompanied  with  any  excuse.  The  first  is 
put  on  the  ground  of  neglect, expressly,  which, 
indeed,  a  mere  non  pros,  implies.  In  the  last  a 
judgment  was  perfected,  when,  it  seems,  the 
plaintiff  came  with  an  excuse,  which  it  was 
held  too  late  to  receive.  It  is  also  well  settled, 
as  a  general  rule,  that  an  executor  or  adminis- 
trator must  pay  costs  for  not  going  to  trial  pur- 
suant to  notice.  Hawes,  Executrix  v.  Saunders, 
3  Burr.,  1584.  In  all  these  cases,  he  is,  prima, 
facie,  liable  for  costs.  Neglect  will  be  pre- 
sumed, until  he  show  the  contrary.  But  the 
total  absence  of  neglect  certainly  forms  an  ex- 
ception to  this  rule.  Where  the  executor  or 
administrator  shows  this  to  the  court,  they  will 
allow  him  to  discontinue  without  costs;  Phanix 
Admr.,  v.  Hill,  3  Johns.,  249;  which,  for  most 
purposes,  is  the  same  as  a  non  pros.,  or  judg- 
ment in  case  of  nonsuit.  And  the  court  will 
not  presume,  on  a  motion  to  discontinue,  that 
he  knowingly  brought  a  wrong  action.  (Ib.) 
It  was  also  held  in  Ogle  v.  Moffat,  Barnes,  133, 
that  he  shall  be  exempt  from  paying  costs  for 
not  going  to  trial  according  to  notice,  where 
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his  inability  to  proceed  arises  without  his  own 
wilful  default.  He  is  not  liable  for  costs  on  a 
nonsuit  at  the  trial.  Eaves  v.  Mocato,  1  Salk 
314;  8.  C.  Id.,  207,  cited  Jenkins  v.  Plume,  Id., 
208,  per  Holt.  Ch.  J.;  Ketchum  v.  Ketchum,  4 
Cow.  87.  The  proposition  laid  down  in  Ogle 
v.  Moffat,  was  afterwards  adopted  by  Yates, 
/.,  and  Ld.  Mansfield,  in  Sennet  v.  Co/her,  4 
Burr.,  1929,  and  carried  into  the  English  books 
of  practice  (Tidd,  893,  2  Archb.,  181,  Toller, 
440),  and  our  own  (2  Dunl.,  723). 

"The  authorities  all  go  ou  the  ques-  f*55JJ 
tion  of  laches.  If  the  executor  or  adminis 
trator  proceed  in  good  faith,  he  may  get  rid  of 
his  action  without  costs,  by  moving  to  discon- 
tinue, which*  is  the  form  in  which  his  fairness 
is  to  be  tested  ;  or  he  may  go  on  to  trial,  where 
though  he  be  nonsuit,  or  a  verdict  pass  against 
him,  he  is  not  subject  to  costs.  The  motion 
for  judgment  as  in  case  of  nonsuit,  is  the  only 
opportunity  afforded  him  for  showing  to  the 
court  that  the  omission  to  try  was  not  his 
fault.  The  plaintiff  has  fully  excused  himself 
in  this  case,  and  is  neither  bound  to  stipulate, 
Marseles  v.  Clapper,  2  Johns.,  480,  nor  pay 
costs.  But,  prima  facie,  he  was  bound  to  do 
both.  The  defendant  was,  therefore,  right  in 
coming  here,  and  the  motion  must  be  denied, 
without  costs  on  either  side. 

Rule  accordingly. 

Cited  in— 5  Cow.,  14 ;  1  Wend.,  34 ;  1  Paige,  83 ;  23 
Hun,  463 ;  2  Barb.,  376 ;  2  Leg.  Obs.,  261. 


MUMFORD  v.  ARMSTRONG. 

Arrest  on  Ca.  Sa. —  Voluntary  Escape — Second 
Arrest — Sheriff  can  Receive  only  Money  or  its 
Equivalent,  on  Ca.  Sa. 

One  who  escapes  from  a  ca.  sa.  though  with  the 
consent  of  the  sheriff,  may  be  again  arrested  on  a 
second  ca.  sa. 

The  sheriff  can  receive  nothing  in  satisfaction  of  a 
ca.  8a.  but  money  or  its  equivalent. 

If  he  discharge  the  party  arrested,  on  receiving 
his  draft  upon  a  third  person,  this  is  a  voluntary  es- 
cape. 

Citation-1  Cow.,  46. 

TUDGMENT  of  nonsuit  having  been  obtained 
d  against  the  plaintiff,  the  defendant's  attor- 
ney issued  a  ca.  sa.  for  the  costs,  to  the  Sheriff 
of  Oneida,  who  arrested  the  plaintiff,  received 
his  draft  on  E.  B.  for  the  money,  which  he 
was  directed  by  an  indorsement  on  the  ca.  sa. 
to  receive,  and  discharged  the  plaintiff;  where- 
upon the  defendant's  attorney  issued  another 
ca.  sa.  upon  which  the  plaintiff  was  again  ar- 
rested. 

A  motion  being  made  to  set  this  last  execu- 
tion aside,  the  following  authorities  were  cited: 
Bank  of  Orange  \ .  Wakeman,  1  Cow.,  46,  47, 
and  note  a,  at  the  end  of  that  case  ;  Vin.  Abr., 
Execution,  X,  a,  pi.  10;  1  Sel.  Pr.,  536;  2 
Dunl.  Pr.,  832,  833. 

Mr.  J.  Bradish,  for  the  motion. 

Mr.  L.  F.  Stevens,  contra. 

Curia.  In  the  Bank  of  Orange  v.  Wakeman, 
1  Cow.,  46,  we  held  that  the  sheriff's  taking  a 
promissory  note  for  the  money  upon  a  fi.  fa. 
in  his  hands  would  not  operate  as  payment, 
even  though  he  returned  the  execution  satis- 
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554*]  fied.  *The  draft,  in  this  instance,  not 
being  a  payment,  the  act  of  permitting  the  de- 
fendant to  go  at  large  was  a  voluntary  escape, 
and  the  plaintiff  clearly  had  a  right  to  issue 
another  ea.  so,,  and  proceed  to  the  second  ar- 
rest. («)  The  sheriff  could  receive  nothing  in 
payment  but  money,  or  its  equivalent. 

Motion  denied. 

Cited  in— 6  Cow.,  468 ;  1  Wend.,  368 ;  19  Wend.,  191 ; 
20  Wend.,  605 ;  18  Hun,  265 ;  9  Barb.,  22 ;  2  How.  Pr., 
258 ;  2  Abb.  Pr.,  186 ;  4  E.  D.  S.,  230. 

(a)  See  1  K.  L.,  426,  sec.  24 ;  8  Johns.,  361. 


CHAPIN  v.  DE  GROFP  ET  AL. 

Change  of  Venue. 

The  venue  will  not  be  changed,  if  the  motion  be 
made  after  issue  joined,  provided  it  appear  that  the 
plaintiff  may  lose  a  trial  by  the  delay. 

Citation— 8  Johns..  447. 

MR  A.  C.   PAIGE  moved  to  change    the 
venue  in  this  cause  from  the  County  of 
Ontario  to  the  County  of  Schenectady,  on  the 
usual  affidavit. 

Mr.  J.  C.  Spencer,  contra,  read  an  affidavit 
showing  that  issue  was  joined  before  the  last 
May  Term,  viz. :  Apr.  27  preceding ;  that  May 
25,  'the  defendant's  attorney  procured  an  order 
to  stay  all  proceedings  on  the  part  of  the  plaint- 
iff till  the  last  day  of  the  present  term,  which 
was  founded  on  the  affidavit  to  change  the 
venue.  This  order  was  served  on  the  plaint- 
iff's attorney  on  the  2d  day  of  June  last ;  pre- 
vious to  which  he  had  forwarded  to  the  de- 
fendants' attorney  a  notice  of  trial  for  the  On- 
tario Circuit,  to  be  held  on  the  3d  Monday  of 
June.  He  contended  that  the  application  was 
too  late  ;  and  cited  Delevan  v.  Baldwin,  3  Cai., 
194,  and  Kent  v.  Dodge,  3  Johns.,  447. 

Curia.  This  motion  might  have  been  made 
at  May  Term  ;  instead  of  which  the  defend- 
ant lies  by,  without  excuse,  till  May  25.  He 
then  obtains  an  order  to  stay  proceedings, 
which  carries  the  plaintiff  over  the  Ontario 
Circuit,  and  produces  the  loss  of  a  trial.  If 
the  defendant  will  wait  till  after  issue  joined, 
before  he  moves  to  change  the  venue,  it  be- 
hooves him  to  see  that  the  plaintiff  cannot  lose 
a  circuit  by  the  delay.  Kent  v.  Dodge,  8  Johns., 
447. 

Motion  denied. 

Cited  in-11  Wend..  188 :  22  Wend.,  617 ;  4  Hill.  63 
(n.) ;  12  Hun,  85 ;  4  How.  Pr.,  80. 


555*|     TURNER  v.  DEXTER. 

Amendment  to  Plea. 

On  a  motion  to  amend,  the  court  inquire  no  farth- 
er into  the  merits  of  the  amendment,  than  to  see 
that  it  IB  not  frivolous. 

And  they  allowed  a  defendant  to  amend  by  add- 
ing a  notice  of  special  matter,  though  it  was  doubt- 
ful whether  It  was  a  defense  at  law,  or  belonged  ex- 
clusively to  equity. 

MOTION  for  leave  to  add  to  the  plea  of  non 
est  factum,  a  notice  of  special  matter,  to 
be  given  in  evidence  as  a  defense,  which  was 
set  forth  at  large  in  the  defendant's  affidavit. 
The  action  was  covenant.  The  defendant's  at  - 
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torney  omitted  to  plead,  or  give  notice  of  the 
special  matter,  supposing  this  unnecessary,  till 
a  few  days  before  the  circuit  at  which  the 
cause  was  noticed  for  trial,  when  counsel  ad- 
vised to  give  the  notice,  but  the  plaintiff's  at- 
torney refused  to  receive  it. 

Mr.  0.  G.  Otis,  for  the  motion. 

Mr.  I.  8.  Talmage,  contra. 

The  argument  against  the  application  went 
mainly  on  the  ground  that  the  matter  set  forth 
in  the  notice  was  not  a  defense.  But, 

Per  Curiam.  The  matter  set  forth  in  the 
notice  proposed  to  be  given  is  not  frivolous  ; 
though  there  is  doubt,  perhaps,  whether  the 
defendant  can  avail  himself  of  it  at  law,  and 
must  not  go  to  his  bail  in  equity.  But  on  ap- 
plications to  amend,  we  will  not  inquire  into 
the  merits  of  the  amendment,  further  than  to 
see  that  it  is  not  plainly  frivolous. 

Motion  granted  on  Urin*. 
Cited  in-5  Bob.,  628. 


*THE  COLUMBIAN  MANUFACT-  [*55« 
URING  COMPANY 

VANDERPOEL. 

Property  of  Manufacturing  Corporations  Sub- 
ject to  Taxation. 

The  real  and  personal  estate  of  manufacturing- 
companies  are  by  the  Act  for  the  Assessment  and 
Collection  of  Taxes,  passed  Apr.  23,  1823,  sess.  46,  ch. 
262,  sec.  14,  rendered  subject  to  taxation  ;  and  that 
Act  virtually  repeals  the  Act  for  the  Encourage- 
ment of  Manufactures  Within  this  State,  passed 
Feb.  28, 1817,  sess.  40,  ch.  64. 

Citations— Act,  Feb.  28, 1817 ;  Act.  April  23, 1823. 

rpRESPASS  against  the  defendant,  for  taking 
-L  certain  bales  of  cotton  sheeting,  manu- 
factured and  owned  by  the  plaintiffs,  from 
their  possession  in  the  "town  of  Stuyvesant, 
County  of  Columbia.  The  defendant  was  col- 
lector of  that  town,  and  had  a  tax  list  of  the 
town  for  A.  D.  1823,  and  a  warrant  in  the 
usual  form  to  collect  the  taxes.  This  list, 
among  others,  included  a  tax  of  $149  against 
the  plaintiffs,  assessed  upon  their  property  in 
the  Town  of  Stuyvesant,  on  an  estimation  as 
follows  : 


Columbiaville 
Manufacturing 
Company: 

Non-residents. 

No.  of  Acres. 

•e 

5- 

I 

Personal. 

<M 

o 

3 

i 

$149 

3i 

:.M 

30,000 

20,000 

50,000 

The  plaintiffs  refused  to  pay  the  tax,  on  the 
ground  that  their  property  was  exempted  from 
taxation.  To  collect  the  tax  by  virtue  of  his 
warrant,  the  defendant  levied  on  and  sold  the 
above  bales  of  cotton. 

Me**rs.  (J.  Bunhnell  and  A.  Spencer,  for  the 
plaintiffs,  cited  Laws  N.  Y.,  sess.  40,  ch.  64 ; 
Id.,  sess.  46,  ch.  262,  sec.  4  ;  Journals  of  the 
Assembly,  sess.  47.  A.  D.  1824,  p.  187,  Rep. 
Atty-Gen.;  Brown  v.  Compton,  8  T.  R.,  480. 
481.  488  ;  Jtifkton  v.  Smith.  5  Johns..  115;  Van. 
tflyck  v.  Taylor,  9  Id  ,  146  ;  Suydam  v.  Keyn, 
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13  Id.,  MA;  Cable  v.  Cooper,  15  Id.,  152,  156, 
157,  and  Bigelow  v.  Stearns,  19  Id.,  39. 

Messrs.  J.  and  A.  Vanderpool,  for  the  defend- 
ant, cited  Laws  N.  Y.,  sess.  46,  ch.  262,  sees.  3, 
4,  14-16,  69  ;  and  People  v.  Utica  Ins.  Co.,  15 
Johns.,  380. 

Curia,  per  SUTHERLAND,  J.  The  question 
in  this  case  is,  whether  the  Act  of  Feb.  28, 
1817,  exempting  the  buildings,  machinery  and 
the  manufactured  articles  in  the  hands  of  the 
manufacturer  of  every  cotton,  woolen  or  linen 
557*]  manufactory  *within  this  State,  is  re- 
pealed by  the  Act  for  the  Assessment  and  Col- 
lection of  Taxes,  passed  Apr.  23,  1823. 

The  latter  Act  was  intended  as  a  revision  of 
all  the  laws  upon  the  subject  of  taxation  ;  and 
it  was  obviously  the  intention  of  the  Legisla- 
ture to  embrace  in  it,  either  in  terms,  or  by 
reference,  all  the  subsisting  legal  provisions 
upon  that  subject. 

The  3d  section  of  the  Act  contains  an  enu- 
meration of  certain  species  of  property,  belong- 
ing to  certain  classes  and  individuals,  which 
it  declares  shall  be  exempt  from  taxation. 
Neither  the  real,  nor  personal  property  of  man- 
ufacturing societies  is  mentioned  in  that  sec- 
tion. 

The  14th  section  provides  that  all  incorpo- 
rated companies  receiving  a  regular  income, 
&c.,  shall  be  considered  persons  within  the 
meaning  of  the  Act,  and  assessments  shall  be 
made  and  taxes  imposed  and  levied  upon  them, 
and  collected  in  the  same  manner  as  upon  in- 
dividuals ;  and  that  the  cashiers  of  banks,  sec- 
retaries of  insurances  companies,  and  secreta- 
ries or  treasurers  of  all  manufacturing  compa- 
nies shall  make  and  deliver  to  the  assessors, 
&c.,  a  list  containing  the  real  estate  occupied 
by  such  company,  if  any  ;  and  the  amount  of 
capital  actually  paid  in  (except,  &c.),  and  the 
assessors  shall  insert  in  their  assessment  roll, 
opposite  to  the  name  of  such  company,  the 
amount  of  such  real  and  personal  property. 

The  next  section  makes  it  the  duty  of  the 
cashier,  treasurer  or  secretary,  as  the  case  may 
be,  to  pay  the  amount  of  the  tax  imposed  upon 
such  company. 

The  language  of  the  14th  section  is  as  broad 
and  comprehensive  as  it  is  capable  of  being 
made  ;  and  in  terms  renders  the  real  and  per- 
sonal estate  of  all  manufacturing  companies 
subject  to  taxation.  Does  it  not  then,  in  rela- 
tion to  the  Act  of  Feb.  28,  1817,  fall  within  the 
general  principle  that  leges  posteriores,  priores 
conlrarias  abrogant  f  The  one  declares  that  all 
the  buildings,  machinery,  &c.,  of  every  cotton, 
woolen  and  linen  manufactory,  shall  be  ex- 
empted from  taxation  ;  the  other  that  the  as- 
sessments shall  be  made  and  taxes  imposed, 
levied  and  collected  upon  all  incorporated  com- 
panies, &c.,  as  upon  individuals  ;  that  the  sec- 
558*]  retaries  *or  treasurers  of  all  manufact- 
uring companies  shall  deliver  a  list  of  the  real 
estate  occupied  by  such  company,  and  the 
amount  of  capital  actually  paid  in,  to  the  as- 
sessors, who  shall  insert  it  in  their  assessment, 
roll,  &e. ;  and  that  the  secretary  or  treasurer 
shall  pay  the  tax  imposed  upon  such  company. 
Two  statutes  more  directly  repugnant  to  each 
other,  could  not  well  be  penned  ;  and  though 
the  latter  Statute  is  not  couched  in  negative 
terms,  yet,  it  appears  to  me,  necessarily  to 
486 


imply  a  negative,  and  virtually  to  repeal  the 
former. 

But  it  is  supposed  by  the  counsel  for  the 
plaintiffs,  that  the  4th  section  of  the  Act  of 
1823,  expressly  recognizes  the  existence  of  the 
Act  of  1817,  and  saves  and  perpetuates  it. 

This  section  provides  that  all  real  and  per- 
sonal estate  of  whatsoever  description,  house- 
hold furniture,  except  as  above  exempted, 
foods,  chattels,  &c.,  bank  stock,  and  all  other 
inds  of  stock,  and  all  such  property,  real  and 
personal,  as  is  not  exempted  by  some  law  of 
the  U.  S.,  or  of  this  State,  or  by  the  Constitu- 
tion of  this  State,  shall  be  subject  to  taxation 
under  the  meaning  of  this  Act. 

The  argument  is,  that  this  exemption  has 
nothing  to  operate  upon,  unless  it  refers  to  the 
Act  of  1817  ;  that  it  cannot  relate  to  laws  sub- 
sequently to  be  passed,  because  the  Legislature 
must  have  known  that  any  subsequent  law 
exempting  property  from  taxation,  would  be 
valid  and  effectual  without  it.  In  that  aspect, 
therefore,  it  was  entirely  useless.  It  certainly 
was  so ;  but  not  more  useless  or  unavailing 
than  the  accompanying  provision  in  relation  to 
property  exempt  by  the  laws  of  the  U.  S. ,  or 
the  Constitution  of  this  State.  The  Legisla- 
ture must  equally  have  known,  that  however 
general  and  absolute  the  terms  of  their  law 
might  be,  it  could  not  affect  property  which 
either  a  law  of  the  U.  S.,  passed  under  the  au- 
thority conferred  upon  Congress  by  the  Con- 
stitution, or  the  Constitution  of  this  State  had 
exempted,  or  should  exempt  from  taxation. 
The  Constitution  of  this  State,  and  the  laws 
passed  by  Congress,  under  the  authority  con- 
ferred by  the  Constitution  of  the  U.  S.,  are 
paramount,  and  need  no  saving  clause  to  secure 
their  operation  and  effect.  These  considera- 
tions show  that  the  provisions  in  the  4th  sec- 
tion, relied  on  by  the  plaintiffs,  were  probably 
*inserted  as  matter  of  form,  or  from  [*559 
abundant  caution,  and  not  from  a  mature  con- 
sideration of  their  necessity  and  effect. 

At  all  events,  if  the  subsequent  provisions  of 
the  Act  are  so  clearly  contrary  to  .the  Act  of 
1817,  that  the  repugnancy  could  not  have  es- 
caped the  attention  of  the  Legislature — so  con- 
trary as  to  show  that  they  must  have  known 
the  latter  virtually  repealed  the  former,  it  would 
be  doing  violence  to  the  principles  of  sound 
construction  applicable  to  statutes,  to  sustain  a 
law,  which  the  Legislature  had  thus  clearly 
manifested  their  intention  to  repeal,  upon  the 
strength  of  so  questionable  a  clause  as  that 
relied  upon. 

I  am.  therefore,  of  opinion  that  the  property 
of  the  plaintiffs  was  liable  to  taxation,  and  that 
they  have  no  cause  of  action  against  the  de- 
fendant. 

Judgment  for  the  defendant. 

Cited  in— 4  Hun,  649 ;  67  Barb.,  264 ;  1  Abb.  Pr.,  22 ; 
5  Rob.,  629 ;  4  E.  D.  S.,  696 ;  2  Daly,  408 ;  2  Paine,  219. 


BURT  v.  STERNBURGH. 

Judgment  of  Court  of  Concurrent  Jurisdiction — 
Conclusive  Evidence  of  What,  in  Subsequent 
Suit,  as  to  Same  Matter  between  Same  Parties 
in  another  Court. 

The  judgrment  of  a  court  of  current  jurisdiction 
directly  upon  the  point  is  as  a  pica,  a  bar :  or  as  evi- 
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dence  conclusive  between  the  same  parties  upon  the 
same  matter,  directly  in  question  in  another  court. 

Thus,  where  B.  brought  trespass  quare  ctausum 
fregit  in  May,  1816,  laying  the  trespass  with  a  co/itin- 
'uendo  between  Nov.  1, 1814,  and  Nov.  24,  1815,  and 
recovered ;  and  then  brought  trespass  against  the 
same  defendant  for  a  subsequent  injury  to  the 
premises  in  question  in  the  former  suit ;  held,  that 
the  record  in  the  former  suit,  followed  by  parol  evi- 
dence that  the  premises  in  question  were  the  same 
in  both,  was  conclusive  evidence  of  the  plaintiff's 
title  in  the  second  action ;  that  it  operated  against 
the  defendant  by  way  of  estoppel,  whether  it  was 
pleaded,  or  given  in  evidence  in  the  second  suit. 

But  held,  also,  that  the  defendant  might,  in  the 
second  suit,  have  shown  title  in  himself  by  aliena- 
tion, or  adverse  possession,  acquired  since  the  time 
in  question  in  the  former  suit. 

Citations— 3  Cow.,  130:  11  State  Trials,  261 ;  3  Burr., 
1353 ;  2  Barn.  &  Aid.,  662 ;  3  East,  353. 

T^RESPASS  quare  dausum  fregit,  tried  at  the 
I  Schoharie  Circuit,  Sept.  17,  1823,  before 
Duer,  Circuit  Judge. 

The  action  was  commenced  Dec.  2, 1816.  At 
the  trial,  the  plaintiff  proved  that  the  defend- 
ant had  cut  timber  on  land,  which  the  plaint- 
iff insisted  was  lot  8,  in  the  subdivision  of  lot 
133,  in  the  old  Schoharie  patent ;  that  the  cut- 
ting was  west  of  the  east  line  of  lot  8,  as  thus 
claimed  ;  that  the  defendant  resided  on  and 
possessed  a  farm  adjoining  this  line  ;  that  the 
heavy  timber  cut  by  him  was  principally  pine, 
and  was  cut  in  the  summer  or  fall  of  1816;  and 
certain  underbrush,  before  that  time.  That 
the  defendant  claimed  the  locus  in  quo  as  his 
56O*]  own,  and  had,  about  five  *years  be- 
fore the  trial,  cleared  it  off  and  fenced  it,  claim- 
ing it  as  part  of  his  farm. 

The  plaintiff  then  offered  in  evidence  an  ex- 
emplification of  a  record  of  a  judgment  in  the 
Supreme  Court,  in  an  action  of  trespass  quare 
dausum  fregit  between  the  same  parties,  Burt 
being  plaintiff  and  Sternburgh  defendant,  in 
which  a  verdict  was  rendered  for  the  plaintiff 
for  $33  damages  and  $91.92  costs,  the  trespass 
being  laid  with  a  continuendo,  between  Nov.  1, 
1814,  and  Nov.  24,  1815,  and  the  pleadings  the 
same  as  in  this  cause,  in  all  things,  except  as 
to  the  time  of  committing  the  trespass.  It  ap- 
peared from  that  record  that  the  suit  was  com- 
menced as  of  May  Term,  1816,  and  tried  at  the 
Schoharie  Circuit,  in  Nov.,  1818,  before  His 
Honor,  J//-.  Justice  Platt.  The  plaintiff  also 
offered  to  prove  that  the  injury  for  which  the 
recovery  was  had  in  that  case  was  a  trespass 
upon  the  locus  in  quo  in  this  suit,  and  that  on  a 
former  trial,  the  defendant  attempted  to  de- 
feud  himself  under  a  title  derived  from  George 
W.  Featherstonhaugh.  The  plaintiff  insisted 
that  this  record  and  proof  were  conclusive  evi- 
dence of  the  plaintiff's  title  in  the  cause  then 
on  trial.  The  defendant's  counsel  objected 
that  they  were  not  conclusive,  but  the  judge 
decided  that  they  were.  The  exemplification 
was  then  read  in  evidence,  and  John  Adams, 
Esq.,  was  sworn  as  a  witness  for  the  plaintiff, 
and  testified  that  the  injury  for  which  the 
former  recovery  was  had,  was  a  trespass  com 
milted  upon  the  same  land  now  in  controversy; 
that  on  the  former  trial,  the  defendant  at- 
tempted to  defend  himself  under  a  title  derived 
from  George  W.  Featherstonhaugh, and  claimed 
the  premises  as  lying  in  Weytleld  and  Clif- 
ford's patent ;  and  that  the  plaintiff  claimed 
them  as  lying  in  the  old  Schoharie  patent;  and 
i  hut  it  was  conceded  on  that  trial,  in  which  the 

-C'OWEN  4 


witness  officiated  as  counsel,  that  in  case  the 
premises  were  in  the  old  Schoharie  patent,  then 
the  plaintiff  was  entitled  to  recover  ;  but  in 
case  they  were  in  Weyfield  and  Clifford's  pat- 
ent, then  the  defendant  was  entitled  to  a  ver- 
dict. 

Peter  Mann  was  then  called,  and  testified  that 
the  trespass  in  the  former  suit  was  upon  the 
same  spot  of  ground  as  the  one  proved  in  this 
cause. 

*The  defendant  then  objected  that  [*561 
the  plaintiff  had  not  shown  that  he  had  the 
possession  of  the  locus  in  quo  when  the  trespass 
was  committed.  This  objection  was  also  over- 
ruled by  the  judge. 

The  defendant  then  offered  to  prove  that 
the  locus  in  quo  was  not  within  the  old  Scho- 
harie patent,  but  was  within  a  patent  granted 
to  Weyfield  and  Clifford,  and  that  the  defend- 
ant had  the  title  to  the  locus  in  quo,  at  the  time 
when  the  trespass  complained  of  in  this  suit 
was  alleged  to  have  been  committed.  This 
evidence  was  also  objected  to  by  the  plaintiff's 
counsel,  and  overruled  by  the  judge  ;  and  the 
jury,  under  his  charge,  gave  a  verdict  for  the 
plaintiff  for  $56  damages  and  6  cents  costs. 

J/r.  D.  Cody,  for  the  defendant,  now  moved 
for  a  new  trial.  He  relied  mainly  on  what  was 
said  by  Ld.  Ellenborough,  in  Outram  v.  More- 
wood,  3  East,  357,  and  contended  that  the  rec- 
ord of  the  former  cause,  and  the  evidence  un- 
der it,  could  not  be  deemed  conclusive  of  both 
the  plaintiff's  title  and  possession,  after  the 
period  embraced  by  the  continuendo.  The 
point  decided,  related  to  the  title  for  that 
period  of  time  only.  Besides,  on  the  first  trial, 
the  defendant  claimed  title  under  Featherston- 
haugh. In  the  present,  he  sets  up  a  different 
one.  The  record  is  conclusive  only  as  to  the 
very  point  tried  ;  and  Gardner  v.  Buckbee,  3 
Cow.,  120,  which  will  be  relied  upon,  decides 
no  more  than  this. 

Messrs.  H.  Hamilton  and  A.  Spencer,  for  the 
plaintiff,  subscribed  to  the  doctrine  of  Ld. 
Ellenborough,  in  Outram  v.  Morewood,  and 
relied  upon  it  as  an  authority  for  the  plaintiff. 
His  Lordship  undoubtedly  did,  in  that  case, 
set  up  a  distinction  between  the  effect  of  a 
former  recovery  when  pleaded,  and  when  of- 
fered in  evidence,  making  it.  in  the  former 
case,  conclusive  as  an  estoppel  ;  in  the  latter 
not  so.  But  Ld.  (Jh.  J.  De  Grev,  in  the  Duck- 
ess  of  Kingston's  case,  11  St.  Tr",  262,  held  it 
conclusive  either  way  ;  and  this  court  recog- 
nized his  doctrine  in  Gardner  v.  Buckbee,  cited 
for  the  defendant.  All  the  defendant  could 
show,  as  to  title,  was,  that  he  had  acquired  a 
new  one  since  the  former  trial. 

*The  counsel  also  cited  Gelston  v.  [*5B2 
Hoyt,  3  Wh.,  246  ;  Peak.  Ev.,  34  ;  1  Phil.  Ev., 
129,  134,  and  1  Chit.  PI.,  492,  494. 

Curia.  Per  SUTHERLAND,  J.  In  Gardner 
v.  Buckbee,  3  Cow.,  120,  we  adopted  the  lan- 
guage of  C h.  J.  De  Grey,  in  the  case  of  The 
puchess  of  Kingston,  11  St.  Tr.,  261,  that  the 
judgment  of  a  court  of  concurrent  jurisdic- 
tion, directly  upon  the  point,  is  as  a  plea,  a 
bar,  or  as  evidence  conclusive  between  the 
same  parties,  upon  the  same  matter,  directly 
in  question  in  another  court.  In  that  case,  the 
former  judgment  was  not  pleaded,  but  was 
given  in  evidence  under  the  general  issue  ; 
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and  the  counsel  for  the  defendant  there  con- 
tended that  the  later  cases  had  overruled  the 
opinions  of  Ld.  Mansfield,  in  Bird  v.  Randall, 
3  Burr.,  1353,  and  of  Oh.  J.  De  Grey,  in  the 
case  of  T?u  Duchess  of  Kingston,  that  a  former 
judgment  is  as  conclusive  in  its  operation  when 
given  in  evidence  as  though  it  were  pleaded. 
The  case  of  Vooght  v.  Winch,  2  Barnw.  &  Aid., 
662,  was  relied  upon.  But  we  considered  those 
opinions  too  well  supported,  both  by  principle 
and  authority  to  admit  of  discussion. 

It  is  well  remarked  by  Ld.  Ellenborough,  in 
Outram  v.  Mffrewood,"^  East,  353,  that  the 
operation  and  effect  of  a  former  recovery,  if  it 
operate  at  all.  as  a  conclusive  bar,  must  be  by 
way  of  estoppel ;  that  it  is  not  the  recovery, 
but  the  matter  alleged  by  the  party,  and  upon 
which  the  recovery  proceeds,  which  creates 
the  estoppel.  The  recovery  of  itself,  he  con- 
tinues, in  an  action  of  trespass,  is  only  a  bar 
.  to  the  future  recovery  of  damages  for  the  same 
injury.  But  the  estoppel  precludes  parties  and 
privies  from  contending  to  the  contrary  of 
that  point  or  matter  of  fact,  which,  having 
once  been  distinctly  put  in  issue  by  them,  or 
by  those  to  whom  they  are  privy  in  estate  or 
law,  has  been  on  such  issue  joined,  solemnly 
found  against  them.  In  that  case,  the  ques- 
tion which  the  defendant  wished  to  contest 
was.  whether  certain  coal  mines,  in  relation 
to  which  the  action  was  brought,  were,  at  the 
time  of  making  a  certain  conveyance  by  Sir 
John  Zouch,  part  and  parcel  of  the  coal  mines 
included  in  that  conveyance.  The  plaintiff 
showed,  by  his  replication,  that  the  precise 
563*]  point  *had  been  raised  between  the 
same  parties  in  a  former  action,  and  decided 
in  his  favor  ;  and  the  court  held  that  the  de- 
fendant was  estopped  from  again  raising  that 
question  ;  that  the  point  was  conclusively  set- 
tled between  the  parties  by  the  verdict. 

In  this  case,  it  was  shown  that  the  former 
trial  was  between  the  same  parties  for  a  tres- 
pass committed  by  the  defendant,  upon  the 
same  premises  for  a  trespass  upon  which  this 
action  was  brought ;  that  the  defendant  then 
attempted  to  defend  himself,  under  a  title 
from  George  W.  Featherstonhaugh,  and  con- 
tended and  endeavored  to  prove  that  the  locus 
in  quo  was  in  a  patent  granted  to  Weyfiejd 
and  Clifford,  and  not  in  the  Schoharie  patent, 
as  was  contended  by  the  plaintiff  ;  and  it  was 
admitted  on  the  former  trial  that  if  the  prem- 
ises were  in  the  Schoharie  patent,  the  plaintiff 
was  entitled  to  recover  ;  if  in  the  Weyfield 
and  Clifford  patent,  that  the  defendant  was 
entitled  to  a  verdict.  The  former  verdict  must 
then  have  turned  on  that  point ;  and  it  was  in 
favor  of  the  plaintiff.  Yet  that  was  the  pre- 
cise question  which  the  defendant  sought 
again  to  agitate  in  this  case.  He  offered  to 
prove  that  the  locus  in  quo  was  in  the  Weyfield 
and  Clifford  patent,  and  that  he  had  title  to  it 
when  the  trespass  was  alleged  to  have  been 
committed.  The  decision  of  the  judge,  that 
the  former  recovery,  and  the  evidence  offered 
by  the  plaintiff,  were  conclusive  evidence  of 
the  plaintiff's  title,  must  be  understood  as  hav- 
ing been  made  after  the  defendant  had  dis- 
closed the  defense  and  title  on  which  he  re- 
lied ;  and  as  determining  nothing  more  than 
that,  in  relation  to  that  title,  founded  on  the 
allegation  that  the  premises  were  in  the  Wey- 
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i  field  and  Clifford  patent,  the   recovery    and 
i  evidence  were  conclusive.     The  offer  on  the 
j  part  of  the  defendant,  was  nothing  more  than 
!  to  show  that  the  premises  were  not  in  the- 
!  Schoharie,  but  in  the  Weyfield  and  Clifford 
!  patent.     If  this  is  the  fair  construction  of  the- 
case,  of  which  I  have  no  doubt,  I  think  the 
decision  of  the  judge  was  correct.     The  de- 
fendant was  estopped  from  again  opening  that 
question. 

But  he  certainly  was  not  concluded  by  the- 
former  verdict  from  showing  title  in  himself, 
acquired  subsequently  to  that  trial,  or  indeed 
any  other  title  than  one  depending  on  the 
*point  settled  in  the  former  cause.  He  [*564 
might  have  shown  that  the  plaintiff's  title  had 
been  extinguished,  either  by  alienation  or  a 
subsequent  adverse  possession.  But  I  repeat, 

1  understand  his  offer  was  simply  to  show  that 
the  premises  were  not  in  the  Schoharie  patent, 
but  in  the  patent  of  Weyfield  and  Clifford, 
and  that,  therefore,  the  plaintiff  had  no  title. 
That  was  impugning  the  verity  of  the  former  - 
verdict  which  he  had  no  right  to  do.     This 
case  can  not  be   distinguished    in  principle, 
from  Gardner  v.  Buckbee  and  Outram  v.  More- 

\  wood. 

Motion  for  a  new  trial  denied. 

Cited  in— 6  Cow.,  692 ;   8  Wend.,  45 ;  18  Wend.,  122 ; 

2  Hill,  480 :  6  Hill.  125 ;  3  Den.,  361 :  3  N.  ¥.,  523  :  4  N. 
Y.,  75;  6N.  Y.,143;   68N.Y..449;  79  N.  Y,,  398;  2 
Keyes,  631 ;  1  Abb.  App.  Dec.,  181 ;  3  Barb.,  173 ;  13 
Barb.,  161 ;  36  Barb..  94 ;  42  Barb.,  663 ;  11  Abb.  Pr., 
16 :  5  Sand.,  142 ;  6  Bos..  547 ;  3  Daly,  46 ;  18  How.  C. 
8.,  302 :  24  How.  U.  8.,  579 :  2  Wall.,  42 ;  7  Wall.,  96 ; 
1  Wood.  &  M..  182;  50  Ind.,  420;  22  Am.  Dec.,  619. 


JEWELL  ET  AL.  v.  SCHROEPPEL. 

Contract  under  Seal  for  Performance  of  Certain 
Work —  Work  Done  in  Different  Manner  from 
that  Provided  in  Contract — Assumpsit  Lies 
for  Work  and  Labor — Evidence,  of  Promise  to  - 
Pay  for  Labor — Foi'mer  Action  of  Covenant 
by  Employer  and  Recovery  of  Damages,  no  De- 
fense. 

If  there  be  a  special  agreement  under  seal,  to  do  - 
work  and  it  be  done,  but  not  pursuant  to  the  agree- 
ment either  in  point  of  time,  or  in  any  other  re- 
spect, the  party  who  did  the  work  may  recover - 
upon  the  common  count  in  assumpsit  for  work  and 
labor. 

If,  when  the  time  of  performance  arrives  in  such 
case,  the  party  goes  on,  with  the  knowledge  and 
assent  of  his  employei-s,  to  complete  the  work  sub- 
sequently, this  is  evidence  of  a  promise  to  pay  for 
the  work.  So  if  he  do  not  object. 

And  it  is  no  objection  to  his  bringing  assumpsit, 
that  his  employer  had  previously  sued  him  in  cov- 
enant for  not  performing  in  time,  and  recovered 
damages. 

The  workman  cannot  maintain  covenant,  unless 
he  perform  the  work  strictly  within  the  time. 

Where  the  terms  of  a  special  agreement  are  per- 
formed, a  duty  is  raised  for  which  a  general  HI- 
deMtatus  asxumpsit  will  lie;  but  as  long  as  the 
special  contract  remains  unrescinded  or  unper- 
formed the  party  cannot  recover  under  the  com- 
mon counts. 

Citations— 3  T.  R.,  590,  592,  n.  b ;  8  Johns.,  392 ;  15- 
Johns.,  204;  9  Johns..  115;  Bull.  N.  P.,  139:  2  Phil.. 
Ev..  83,  n.;  8  Mass.,  287  ;  3  Johns.  Ch.,  23. 

A  SSUMPSIT,  tried  at  the  Oneida  Circuit,. 
11   July,  1823,  before  Williams,  Circuit  Judge. 
The  declaration  set  forth   a  special  agree- 
ment, and  added  the  common  count  for  work, 
labor  and  materials  found. 
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At  the  trial ,  "a  sealed  contract  was  given  in 
evidence,  dated  Sept.  6,  1818,  between  the 
plaintiffs  and  defendant,  by  which  the  former 
covenanted  with  the  latter  to  complete  a  cer- 
tain mill  within  10  months,  and  a  canal  and 
mill-dam  within  13  months  from  that  date  ; 
and  the  latter  covenanted  with  the  former  that, 
on  the  work  being  completed  within  these 
times,  he  would  pay  them  a  certain  sum,  &c. 

It  was  further  in  evidence,  that  though  the 
plaintiffs  commenced  the  respective  parts  of 
the  work  before  the  respective  times  for  their 
completion  mentioned  in  the  specialty,  the 
canal  and  dam  were  not  completed  within  the 
13  months  ;  but  the  plaintiffs,  with  the  defend- 
ant's knowledge  and  approbation,  prosecuted 
and  completed  them  afterwards. 
565*]  *It  also  appeared  that  the  defendant 
had  prosecuted  the  plaintiffs  in  a  former  suit, 
for  not  fulfilling  their  covenants  contained  in 
the  specially,  and  recovered  a  judgment  for 
damages. 

The  jury  having  found  for  the  plaintiffs 
4(349.54. 

Mr.  J.  Plait,  for  the  defendant,  now  moved 
for  a  new  trial  ;  and  he  took  several  objections, 
among  which  were  :  1.  That  the  proof  at  the 
trial  did  not  support  the  special  agreement 
stated  in  the  declaration.  2.  That  if  proved, 
there  was  no  consideration  to  support  it.  3. 
That,  at  most,  the  evidence  only  made  out  an 
agreement  to  enlarge  the  time  of  performing 
the  sealed  contract,  and  the  remedy  should 
have  been  covenant.  4.  That  the  former  re- 
covery was  a  bar.  He  cited  1  Chit.  PI. ,  94  ; 
Clark  v.  Smith,  14  Johns.,  326;  Champlin  v. 
Butler,  18  Id.,  169;  Robertson  v.  Lynch,  Id., 
451,  and  Andrews  v.  Montgomery,  19  Id.,  162. 

Mr.  G.  C.  Branson,  contra,  cited  Fleming  v. 
Gilbert,  3  Johns.,  528  ;  Lawrence  v.  Dale,  3 
Johns.  Ch.,  23,  42  ;  Philips  v.  Butler,  8  Johns., 
392  ;  Littler  v.  Holland,  3  T.  R,  590  ;  Brown 
v.  Goodman,  Id.,  592,  note,  b ;  Freeman  v.  Ad- 
ams, 9  Johns.,  115  ;  Hasbrouck  v.  Tappen,  15 
Id.,  204;  Keating  v.  Price,  1  Johns.  Cas.,  22; 
Felton  v.  Dickenson,  10  Mass. ,  287  ;  Alcorn  v. 
Westbrook,  1  Wils.,  117,  per  Dennison,  J.  ; 
Robson  v.  Godfrey,  1  Stark.,  277  ;  S.  C.,  IHolt 
N.  P.,  236 ;  2  Phil.  Ev.,  83,  in  note  ;  Bank  of 
Col.  v.  Patterson,  7  Or..  299  ;  Bull.  N.  P.,  139; 
Cook  v.  Munstone,  4  Bos,  &  P. ,  355,  per  Mans- 
field, Ch.  J. ;  Linningdale  v.  Livingston,  10 
Johns.,  36  ;  Raymond  v.  Bernard,  12  Id.,  274  ; 
Jennings  v.  Camp,  13  Id..  94;  GUkt  v.  May- 
nard,  5  Id.,  S5,  and  Towers  v.  Barret,  1  T.  R., 
183. 

Curia,  per  SUTHERLAND,  J.  The  charge  of 
the  judge  is  not  stated  in  the  case,  and  must, 
therefore,  be  presumed  to  have  been  correct ; 
and  the  verdict  must  be  considered  as  given 
under  proper  directions  from  the  court. 

Thespecial  contract  stated  in  the  declaration, 
is  nothing  more  than  a  parol  enlargement  of 
the  time  of  performance  of  the  original  agree- 
ment, and  a  promise  to  pay  the  price  originally 
5(iO*]  'stipulated,  upon  the  work  being  com- 
pleted at  a  subsequent  day,  within  a  reasonable 
time  after  the  new  agreement. 

It  is  abundantly  settled  that  the  plaintiffs, 
inasmuch  as  they  had  not  performed  within  the 
time  stipulated  by  the  original  contract,  could 
not  recover  upon  the  covenants  contained  in  it. 
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They  could  not,  in  such  an  action,  give  evi- 
dence of  an  extension  of  the  time.  Littler  v. 
Holland.  3  T.  R.,  590,  and  Brown  v.  Goodman, 
Id.,  592,  note,  b ;  Philips  v.  Butler,  8  Johns., 
392  ;  Hasbrouck  v.  Tappen,  15  Id.,  204  ;  Free- 
man v.  Adam*  9  Id.,  115. 

If  they  can  recover  at  all,  it  must  be  in  the 
form  of  action  which  they  have  adopted. 

I  do  not  think  it  material  to  inquire  whether 
the  evidence  supports  the  special  count  or  not, 
as  I  see  no  legal  objection  to  their  recovery 
upon  the  common  counts.  It  is  a  case  of  an 
executed,  not  an  executory  contract,  performed 
according  to  its  terms,  except  in  point  of  time. 
The  jury  must  have  so  considered  it :  and  al- 
though the  evidence  upon  that  point  is  some- 
what contradictory,  I  think  the  balance  of  tes- 
timony is  in  favor  of  the  plaintiffs. 

I  consider  it  well  settled,  that  if  there  be  a 
special  agreement  to  do  a  piece  of  work,  and 
the  work  be  done,  but  not  pursuant  to  such 
agreement,  either  in  point  of  time  or  any  other 
respect,  the  party  can  recover  upon  the  com- 
mon counts.  Where  the  terms  of  a  special 
agreement  are  performed,  a  duty  is  raised  for 
which  a  general  indebitatus  assumpsit  will  lie  ; 
but  as  long  as  the  special  contract  remains  un- 
rescinded  or  unperformed,  the  party  cannot 
recover  under  the  common  counts.  Bull.  N. 
P.,  139 ;  2  Phil.  Ev.,  82,  note,  where  most  of 
the  cases  are  well  collected  and  stated;  10 
Mass.,  287. 

It  appears  in  the  case  from  the  testimony  of 
W.  Blanchard,  that  he  was  employed  by*  the 
plaintiffs  to  finish  the  canal  and  dam  in  July, 
1820  ;  that  his  instructions  were  to  work  until 
the  defendant  was  satisfied  ;  that  the  defend- 
ant was  present  when  he  commenced  working; 
and  that  before  he  quit,  H.  W.  Schroeppel,  the 
son  and  agent  of  the  defendant,  accepted  the 
work  as  completed,  and  did  not  object  that  any 
part  of  it  was  defective.  I  am  inclined  to  think 
that  *this  testimony,  connected  with  [*5O7 
other  circumstances  in  the  case,  would  author- 
ize a  jury  to  believe  that  a  special  agreement 
of  the  nature  stated  in  the  declaration,  was  in 
fact  made  ;  but,  at  all  events,  it  strengthens 
and  confirms  the  plaintiffs'  right  to  recover 
under  the  common  counts.  If  the  defendant 
intended  to  rescind  the  contract,  it  was  his* 
duty  then  to  have  spoken.  Lawrence  v.  Dale, 
3  Johns.  Ch.,  23.  By  permitting  the  plaintiffs, 
after  knowing  that  the  work  was  not  com- 
pleted in  time,  to  proceed  and  finish  it,  he 
waived  all  right  to  object  on  that  ground,  and 
the  law  imputes  a  promise,  on  his  part,  to  pay 
what  the  labor  was  reasonably  worth. 

The  recovery  of  Schroeppel  against  the 
plaintiffs  does  not  affect  their  right  in  this  suit. 
One  of  the  breaches  assigned  in  the  former 
case  was,  that  the  work  was  not  completed 
within  the  time  limited  by  the  contract.  If 
the  plaintiffs  sustained  any  injury  from  that 
circumstance,  it  was  a  fair  subject  of  damages. 
But  the  judgment  in  that  case  is  evidence  of 
nothing  that  can  affect  the  plaintiffs'  right  in 
his  action. 

Motion  for  new  trial  denied. 

Cited  in-  2  Wend..  4<).r>,  500 ;  0  Worn!.,  402 ;  7  \\Vnd., 
Ill;  11  Wend.,  4*t,flfl5;  12  Wend..  3W,  412  :  14  Wt-inl.. 
99  ;  1«  \Vond.,  «B>,  642  ;  21  Wend.,  633  ;  24  Wend..  «< : 
9N.  V.,  98.628;  12  N.  Y.,  370;  17  N.  Y.,  230 ;  3  I-ans.. 
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.524;  4  Barb.,  621;  9  Barb.,  376;  13  Barb.,  376;  U  Barb., 
177  ;  30  Barb..  487 :  60  Barb.,  148  :  6  T.  &  C.,  255  ;  41 
How.  Pr.,  404  ;  4  Duer.,  305;  33  Super..  387  :  1  B.  D. 
S.,  397;  30  Am.  Dec..  629,  653;  23  Am.  Dec.,  70o  (6  N. 
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324  (2  \Vatte,  451). 


THE    PRESIDENT.     DIRECTORS     AND 

COMPANY  OF  THE  BANK  OF 

CHENANGO 

v. 
HYDE,    JOHNSON   AND   W.    WHITNEY. 

IAMIH  of  Money  by  Attorney— Promissory  Note 
by  Borrower  and  Another,  Deposited  with 
Bank  as  Security — Recovery  against  Borrow- 
er, for  Money  Lent — Failure  to  Collect —  Ac- 
tion by  Bank  against  Makers  of  Note,  Sus- 
tained— Act  Forbidding  Attorneys  to  Purchase 
Chosen  in  Action,  Does  not  Apply — Judgment 
against  Borrower,  no  Bar. 

H.,  J.  &  W.  drew  a  promissory  note  to  be  dis- 
counted at  the  Chenango  Bank,  and  payable  to  the 
Bank.  On  the  Bank  declining  to  discount  it.  B..  an 
attorney  at  law,  at  the  request  of  H.,  advanced  him 
the  money,  and  it  was  agreed  between  them  that 
the  note  should  be  left  at  the  Bank,  as  the  agent  or 
trustee  of  B.,  for  his  security.  B.  afterwards  sued 
and  recovered  against  H.  for  money  lent,  but  could 
not  collect  his  judgment.  He  then  brought  an  ac- 
tion in  the  name  of  the  Bank  against  all  three  of  the 
makers ;  held,  that  he  should  recover :  that  this  was 
not  the  purchase  of  a  chose  in  action  by  an  attorney 
«t  law.  and  therefore  void  within  the  Act,  sess.  41, 
ch.  259.  sec.  1,  &c.,  that  the  note  was  not  void  and 
without  consideration,  and  was  properly  left  as  se- 
curity ;  this  not  changing  the  liability  of  the  parties 
from  what  it  would  have  been,  had  the  note  been 
regularly  discounted  by  the  Bank ;  that  the  Bank 
did  not  exceed  its  powers  in  taking  the  note  as  agent 
or  trustee  for  B.,  nor  was  the  judgment  against  H. 
a  bar  to  the  suit  upon  the  note. 

Citations— Act,  April  1,  1818;  17  Johns.,  176;  15 
Johns.,  55 ;  20  Johns.,  288 ;  10  Johns.,  198  ;  1  Kyd. 
Corp.,  70 ;  2  Cow.,  699 ;  18  Johns.,  459 ;  3  East,  251 ;  13 
Johns.,  241 ;  2  Binn.,  146 ;  14  Johns.,  404. 

A  SSUMPSIT,  tried  at  the  Chenango  Circuit, 
-ft-  Aug.,  1823,  before  Nelson,  Circuit  Judge. 
5O8*J  *The  suit  was  commenced  in  Janu- 
ary Term,  1821,  and  was  brought  to  recover 
the  amount  of  a  joint  and  several  promissory 
note  made  by  the  defendants,  dated  Jan.  1, 
1819,  for  $300,  payable  to  the  Bank  of  Che- 
nango,  or  order,  at  63  days.  Plea,  the  general 
issue. 

The  execution  of  the  note  being  admitted  on 
the  trial,  J.  L.  Fenton,  Cashier  of  the  Bank, 
a  witness  for  the  defendant,  testified  that  Hyde, 
one  of  the  defendants,  called  at  the  Bank,  about 
the  date  of  the  note,  and  presented  it  for  dis- 
count. That  it  was  not  discount  day,  and  the 
note  was,  besides,  objected  to  as  not  being  in 
the  form  required  by  the  rules  of  the  Bank. 
Hyde  went  in  pursuit  of  James  Birdsall,  who 
came  to  the  Bank,  and  it  was  agreed  between 
Birdsall  and  Hyde,  that  Birdsall  should  ad- 
vance the  amount  of  the  note  to  Hyde  ;  that 
the  note  should  be  delivered  to  the  Bank  to  be 
retained  by  them  as  the  agent  of,  and  as  a  se- 
curity to,  Birdsall  for  the  money  advanced. 
Hyde  said  he  would  endeavor  *  to  procure 
another  note,  satisfactory  to  the  Bank,  in  two 
weeks,  and  present  it  for  discount.  The  wit- 
ness gave  encouragement  that  this  might  be 


NOTB.— Accommodation  paper— Diversion  of.    See 
Denniston  v.  Bacon.  10  Johns.,  198,  note. 
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done  ;  and  Hyde  agreed,  if  it  was,  that  the 
money  should  be  paid  to  Birdsall,  for  the 
money  advanced  by  him.  The  witness  did  not 
know  that  Hyde  was  principal  in  the  note,  ex- 
cept from  his  name  appearing  first  on  the  note, 
which  was  usually  the  case  with  principals 
upon  notes  presented  to  the  Bank. 

The  defendant's  counsel  then  produced  a 
note,  which  he  received  of  Birdsall  to  use  on 
the  trial,  signed  by  Hyde,  one  of  the  defend- 
ants, dated  Mar.  8,  1819,  payable  to  the  de- 
fendant, Johnson,  or  order,  at  the  Bank  of 
Chenango,  63  days  after  date,  for  $300,  and 
indorsed  by  Johnson  and  Thomas  Whitney. 
The  witness  stated  that  about  90  days  after  the 
first  transaction,  Birdsall  called  at  the  Bank 
and  offered  this  last  note  to  be  discounted, 
which  was  declined.  That  the  Bank  never 
had  any  interest  in  the  notes,  except  as  the 
holder  of  the  first  note  by  agreement,  as  trust- 
ees or  agents  of  Birdsall,  as  he  had  before 
stated.  That  the  first  note  was  delivered  over 
to  Birdsall  for  prosecution,  after  the  Bank  had 
refused  to  discount  the  second  note,  and  that 
the  suit  was  commenced  in  the  name  of  the 
Bank  by  their  consent,  and  *for  the  [*569 
benefit  of  Birdsall,  under  the  agreement  which 
he  had  stated. 

It  was  admitted  that  before  this  action  was 
commenced,  a  suit  was  instituted  by  Birdsall 
against  Hyde,  for  the  money  advanced  by  him 
at  the  Bank,  in  which  Birdsall  declared  for 
money  lent  only,  and  obtained  judgment  in 
August  Term,  1819 ;  that  an  execution  had 
been  issued  to  the  Sheriff  of  Broome,  who  had 
levied  $62,  besides  his  fees,  and  returned,  as 
to  the  residue,  nutta  bona. 

The  defendants'  counsel  then  read  in  evi- 
dence a  letter  from  Birdsall  to  Hyde,  dated 
Mar.  2,  1819,  thus:  "Your  note  has  not  been 
sent  to  the  Bank  as  was  agreed,  and  of  course. 
I  am  compelled  to  lie  out  of  my  money  that  I 
advanced.  It  is  now  due,  and  immediate  pay- 
ment is  expected  ;"  also  another  letter  from 
the  same  to  the  same,  dated  Apr.  7,  1819,  thus: 
"The  bearer  informs  me,  that  the  course  of 
business  in  our  Bank  was  not  accurately  un- 
derstood by  you  and  your  friends  ;  and  that 
p'robably,  in  consequence  of  that,  you  had  not 
met  the 'expectations  of  the  Bank  We  discount, 
at  63  davs,  notes  drawn  by  an  individual  or 
firm,  and  indorsed  by  two  respectable  indors- 
ers  ;  and  it  is  expected,  in  every  case,  that  the 
note  will  be  paid  up  when  due  ;  and  if  the 
Bank  is  in  a  situation  to  discount,  notes  so 
paid  will  have  a  preference.  If  not  paid  when 
due,  the  note  is  protested,  thus  adding  to  the 
expense,  and  evidencing  the  want  of  punctu- 
ality in  the  maker.  The  paper  of  those  who 
suffer  their  notes  to  run  over  the  time  cannot 
be  considered  so  good  as  new  paper.  The 
Bank,  in  three  or  four  instances,  have  dis- 
counted joint  notes,  to  save  the  drawers,  who 
resided  at  a  distance,  from  a  second  journey  ; 
and  in  a  few  instances  in  which  they  have  done 
so,  they  have  found  it  disadvantageous  to  the 
Bank  ;  and  of  course,  no  notes  in  that  form 
can  be  discounted  hereafter.  When  notes  have 
run  over  the  time  of  payment,  no  new  notes 
for  the  same  persons  can  be  discounted,  till 
the  old  are  paid  up.  These  are  the  regulations 
in  almost  all  the  banks  ;  and  in  one  like  ours, 
with  a  small  capital,  they  are  indispensably 
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necessary  ;  as  without  punctuality  in  the  cus- 
tomer, the  Bank  cannot  do  business  advan- 
tageously. The  loan  of  $300  that  I  made  to 
57O*]  *you  was  a  very  unfortunate  one  for 
me.  For  two  weeks,  the  Board  would  have 
discounted  a  note  in  proper  form  ;  but  as  none 
•came,  I  have  been  compelled  to  lie  out  of  the 
money,  when  I  could  very  illy  spare  it.  I  cannot 
procure  the  discount  of  the  one  you  sent  me. 
The  $5  was  received  and  will  be  applied  on  your 
note.  I  have  been  obliged  to  borrow  the 
money  from  individuals,  that  I  lent  you,  and 
am  now  extremely  in  want  of  it.  If  you  can 
pay  it  next  Tuesday,  it  will  save  ine  the 
trouble  of  borrowing  it  over  again,  as  I  shall 
then  have  to  pay  it  where  I  have  borrowed  it ; 
And  longer  than  that  time  it  is  impossible  for 
me  to  wait.  It  is  an  object  to  obtain  foreign 
money,  particularly  current ;  and  if  your 
notes  in  the  Bank  could  be  paid  up  next  week, 
I  presume  the  Board  would  renew  them  for  a 
part  or  the  whole." 

Thomas  Whitney,  a  witness  for  the  defend- 
ants, testified  that  in  the  winter  and  spring  of 
1819,  and  for  6  or  9  months  afterwards,  Hyde 
was  in  good  circumstances,  and  able  to  pay 
the  money  ;  but  in  the  latter  part  of  that  year, 
and  about  the  time  when  Birdsall's  execution 
issued,  became  embarrassed,  and  was  under- 
stood to  be  insolvent ;  though  it  was  under- 
stood that  he  had  property  concealed,  but  did 
not  pay  debts ;  and  since  that  period,  he  had 
been  the  principal  part  of  the  time  in  posses- 
sion of  personal  property,  which  he  used  and 
claimed  as  his  own,  sufficient  to  satisfy  the 
judgment. 

The  defendants'  counsel  offered  to  prove  by 
this  witness,  that  the  second  note  was  made 
and  indorsed  for  the  benefit  of  Hyde  alone,  as 
a  circumstance  from  which  to  infer  that  the 
first  was  for  his  benefit,  and  the  other  defend- 
ants mere  sureties.  This  testimony  was  ob- 
jected to  by  the  plaintiffs'  counsel  and  over- 
ruled. 

It  appeared  that  the  former  suit  was  com- 
menced Apr.  23,  1819 ;  the  execution  issued 
Sept.  28,  1819 ;  and  that  Hyde's  personal  prop- 
erty was  sold  in  Jan.,  1820  ;  that  an  alias  A.  fa. 
was  issued  July  26,  1822,  upon  which  $41.54 
was  collected,  and  the  execution  returned 
nutta  bona  as  to  the  residue. 

It  was  admitted  that  Birdsall,  at  the  time  he 
loaned  or  advanced  the  money,  was  an  attor- 
nev  and  counselor  of  this  court. 
571*]  *Upon  this  evidence,  the  defendant's 
counsel  insisted  that  the  plaintiffs  were  not 
entitled  to  recover  ;  that  Birdsall,  being  an  at- 
torney, had  no  right  to  advance  the  money  ; 
that  it  was  not  necessary  that  this  should  be 
pleaded.  But  the  judge  decided  that  the 
plaintiffs  were  entitled  to  recover  ;  and  the 
jury,  under  his  direction,  found  for  the  plaint- 
iffs $339.48. 

It  was  agreed  that  if  this  court  -In  mid  be  of 
that  opinion,  the  verdict  should  stand  ;  other- 
wise, a  new  trial  should  be  granted. 

Mi'.  J.  A.  Collier,  for  the  defendants,  insist- 
ed : 

1.  That  the  advance  of  the  money  by  Bird- 
sall, who  was  an  attorney,  whether  it  be  con- 
sidered as  a  purchase  of  the  note,  or  that,  this 
was  a  pledge,  was  contrary  to  the  Statute,  and 
the  whole  contract  was  consequently  void  ; 
Co  WEN  4. 


and  cited  1  R.  L.,  417,  and  Laws  N.  Y.,  sess. 
41,  ch.  259,  sec.  1. 

2.  This  defense  was  admissible  under  the 
plea  of  non  assumpsit ;  and  no  special  notice 
necessary.     (1  Chit.  PI.,  469,  70;  Lawes'  PI., 
Assumpsit,  520.) 

3.  The  note  having  been  drawn  for  discount 
at  the  Bank,  and  rejected,  was  invalid,  and 
without  consideration  ;    and  no  suit  can  be 
maintained  by  the  payees ;  nor  could  one  of 
the  makers,  without  the  knowledge  or  consent 
of  the  others,  change  the  contract  by  virtually 
substituting  other  payees  ;  or  convert  the  note 
to  any  different  object  than  was  contemplated 
at  the  time  of  making  it.     Marvin  v.  M'Cul 
lum,  20  Johns.,  288;  ^Denniston  v.  Bacon,  10 
Id.,  198. 

4.  The  Bank  being  incorporated  for  a  defi- 
nite and  distinct  object,  could  not  legally  be 
trustees  for  Birdsall,  in  business  disconnected 
with  their  banking  concerns  ;  and  going,  as 
they  do  in  this  business,  beyond  the  scope  of 
their  corporate  powers,  no  suit  can  be  main- 
tained in  their  names.    1  Plowd.,  103 ;  1  Kyd. 
on  Corp.,  72;  Beatty  v.  Mar.  Ins.  Co.,  2  Johns., 
109  ;  People  v.  Uttca  Ins.  Co.,  15  Id.,  358  ;  N. 
Y.  F.  Ins.  Co.  v.  Sturgess,  2  Cow.,  664. 

5.  Birdsall,  by  prosecuting  Hyde  to  judg- 
ment and  execution,  for  money  lent,  treated 
the  transaction,  as  in  truth  it  was,  a  contract 
between  himself  and  Hyde;  and  is  estopped  to 
*consider  it  an  advance  upon  the  note,  [*572 
or  as  a  contract  by  which  Johnson  and  Whit- 
ney were  bound. 

6.  The  judgment  in  the  separate  suit  against 
Hyde  was  an  extinguishment  of  any  demand 
against  him  upon  the  note,  and  afforded  him 
a  valid  defense  to  this  suit.     The  defendants 
were,  therefore,  entitled  to  judgment,  as  the 
plaintiffs  failed  to  show  a  joint  liability  in  all. 
Manahan  v.  Oibbons,  19  Johns.,  109  ;  Robert- 
son v.  Smith,  18  Id.,  459. 

Mr.  B.  F.  Butler,  contra,  cited,  as  to  the  first 
point,  Williams  v.  Mattfiews,  3  Cow.,  252,  and 
VanRenxselaerv.  Sheriff  of  Albany,  2  Id.,  501. 

As  to  the  third  point,  Brown  v.  Mott,  1 
Johns.,  461  ;  Powell  v.  Waters,  17  Id.,  176; 
Clienango  Bank  v.  Curtiss,  19  Id.,  326. 

As  to  the  sixth  point,  Drake  v.  Milchett,  3 
East,  251  ;  Chipman  v.  Martin,  13  Johns.,  240: 
and  Day  v.  Leal,  14  Id.,  404. 

Curia,  per  SUTHERLAND,  J.  There  is  no 
force  in  the  objection,  that  the  advance  of  the 
money  by  Birdsall  to  Hyde,  under  the  circum- 
stances of  this  case,  was  a  violation  of  the  Act 
of  Apr.  1st,  1818,  prohibiting  attorneys  and 
counselors  from  purchasing  choses  in  action, 
or  lending  or  advancing  money  upon  them,  for 
the  purpose  of  having  them  placed  in  tlieir 
hands,  or  the  hands  of  another  person  for  pros 
ecution.  It  was  a  mere  loan  of  money,  upon 
a  security  which  had  no  legal  existence  or  va- 
lidity, before  it  was  placed  in  the  hands  of 
Birdsall.  In  the  hands  of  Hyde,  it  was  not  an 
available  instrument.  He  was  one  of  the  mak- 
ers ;  and  it  became  a  promissory  note,  or  chose 
in  action,  only  on  its  delivery  to  Birdsall  or 
the  Bank,  for  his  use.  If  this  was  n  purchase 
within  the  Statute,  then  an  attorney  can  in  no 
case  lend  money,  and  take  a  note  as  security. 
That  the  instrument  was  drawn  and  signed  by 
the  makers,  before  the  Bank  or  Birdsall  were 
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applied  to  for  the  money,  does  not  alter  the 
transaction.  It  took  its  inception  when  it 
passed  to  them  ;  and  if  there  had  been  usury 
exacted  upon  the  transfer,  it  would  have  de- 
stroyed the  note  in  the  hands  of  any  subse- 
quent bona  fide  holder.  Powell  v.  Waters,  17 
573*1  Johns.,  *176 ;  Munn  v.  Com.  Co.,  15 
Id..  55  ;  Marvin  v.  M'CoUum,  20  Id.,  288.  The 
facts  in  the  case  conclusively  repel  the  suppo- 
sition that  the  consideration  or  inducement  on 
the  part  of  Birdsall,  for  advancing  the  money, 
was  the  placing  the  note  in  the  hands  of  the 
Hank  for  collection.  I  apprehend  the  Statute, 
in  prohibiting  the  purchase  of  choses  in  action, 
means  pre-existing  securities,  or  demands.  The 
term  buying  and  purchasing  can,  in  strictness, 
be  applicable  to  such  only.  On  this  ground, 
therefore,  without  deciding  whether  the  Stat- 
ute prohibits  the  purchase  of  choses  in  action 
by  attorneys  or  counselors,  when  they  are  not 
purchased"  for  the  purpose  of  collection,  it  is 
clear  that  it  has  no  application  to  this  case. 

Nor  is  the  validity  of  the  note  affected  by 
the  circumstance  that  it  was  drawn  for  the 
purpose  of  being  discounted  at  the  Bank  of 
Chenango.  It  was  made  to  raise  money  on. 
It  did  not  change  the  responsibility  of  any  of 
the  parties  to  it,  that  the  money  was  advanced 
by  Birdsall,  instead  of  the  Bank.  The  case  of 
Powell  v.  Waters,  17  Johns.,  176,  is  decisive 
upon  this  point.  In  Denniston  v.  Bacon,  10 
Johns.,  198,  which  was  cited  by  the  defend- 
ant's counsel,  the  contract  was  essentially 
changed,  and  on  that  ground  the  note  was  held 
invalid.  The  Bacons  made  their  note  to  Gere 
and  Elliot,  the  latter  informing  them  by  letter 
that  he  had  made  an  agreement  at  the  Bank 
that  they  should  discount  it ;  and  that  20  per 
cent,  should  be  paid  in  56  days,  20  per  cent,  in 
112  days,  and  the  residue  in  168  days.  When 
the  note  was  offered,  the  bank,  refused  to  dis-  J 
count  it,  and  Elliot  then  indorsed  it  to  Dennis- 1 
ton,  who  brought  the  suit  for  Elliot's  benefit, 
as  it  was  expressly  admitted.  The  court  held 
that  between  those  parties,  the  letter  of  Elliot, 
and  the  note,  formed  but  one  contract ;  and 
that  the  defendants  were  not  responsible,  be- 
cause the  note  was  not  discounted  on  the  terms 
stated  in  the  letter,  but  the  whole  amount  was 
exacted  at  the  expiration  of  60  days.  Had  it 
been  discounted  on  the  terms  originally  pro- 
posed, by  another  bank,  or  an  individual,  the 
transaction  would  not  have  been  questioned. 
The  case  of  Marvin  v.  M'CuUum,  20  Johns.. 
288,  which  was  also  cited  for  the  defendants, 
has  no  application  to  this  point. 
574*]  *But  it  is  said  the  suit  could  not  be 
maintained  in  the  name  of  the  Bank  :  that  they 
could  not  legally  be  trustees  for  Birdsall,  this 
not  being  within  the  scope  of  the  powers  con- 
ferred by  their  Act  of  Incorporation.  The 
general  proposition  that  a  Corporation  can 
have  no  other  capacities  than  such  as  are  nec- 
essary to  carry  into  effect  the  purposes  for 
which  it  was  established,  is  undoubtedly  true. 

1  Kyd  on  Corp..  70 ;  N.  T.  F.  Ins.  Co.  v.  Ely, 

2  Cow.,  699.     But  I  apprehend  the  Bank,  in 
this  case,  has  not  transcended    its    powers. 
Upon  the  face  of  the  transaction  there  is  noth- 
ing exceptionable.     It  appears  to  be  a  loan  by 
a  bank  upon  a  promissory  note  ;  but  the  proof  1 
shows  that  it  was,  in  truth,  a  loan  by  Birdsall;  j 
and  the  reason  of  the  note  being  in  the  name 
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of  the  Bank,  and  left  in  their  possession,  is  sat 
isfactorily  accounted  for.  It  was  intended  to 
be  discounted  by  the  Bank  ;  but  they  refusing 
to  discount  it,  Birdsall  advanced  the  money, 
and  now  brings  the  suit  in  the  name  of  the  nom- 
inal payees.  The  question  is,  not  whether  the 
Bank  has  a  general  authority  to  act  in  the  ca- 
pacity of  a  trustee  ;  but  whether  the  bona  fide 
holder  of  a  promissory  note,  in  which  the  bank 
is  nominally  the  payee,  has  a  right  to  sue  in 
the  name  of  the  Bank.  I  apprehend,  if  the 
Bank  had  refused  the  use  of  its  name,  a  court 
of  equity  would  have  compelled  it  to  allow 
such  use  on  proper  terms. 

Nor  was  the  judgment  in  the  separate  suit 
of  Birdsall  v.  Hyde,  for  money  lent,  an  extin- 
guishment of  his  liability  upon  the  note.  If 
that  suit  had  been  upon  the  note,  instead  of  the 
original  advance,  the  doctrine  contended  for 
by  the  defendant's  counsel  would  have  applied. 
The  judgment,  in  that  case,  would  have  been 
a  bar  to  any  subsequent  suit  against  Hyde  upon 
the  note ;  and  of  course  against  his  co-defend- 
ants, who  would  be  charged  only  jointly  with 
him.  The  case  of  Robertson  v.  Smith,  18  Johns. , 
459,  would  then  have  applied  with  decisive 
force  in  favor  of  the  defendants. 

But  in  Drake  v.  Mitchell,  3  East,  251.  it  was 
held  that  where  one  of  three  joint  covenantors 
gives  a  bill  of  exchange  for  part  of  the  debt 
secured  by  the  covenant,  on  which  bill  judg- 
ment is  recovered,  such  judgment  is  no  bar  to 
an  action  of  covenant  against  the  three.  Grose, 
J.,  says,  "the*note  or  bill,  not  having  [*575 
been  accepted  as  satisfaction  for  the  debt, 
could  only  operate  as  a  collateral  security ; 
and  though  judgment  has  been  recovered  on 
the  bill,  yet  not  having  produced  satisfaction 
in  fact,  the  plaintiff  may  still  resort  to  his  orig- 
inal remedy  on  the  covenant." 

In  Chipman  v.  Martin,  13  Johns.,  241,  this- 
court  decided  that  a  judgment  on  a  covenant 
for  the  payment  of  rent  is  not,  without  actual 
satisfaction,  an  extinguishment  of  the  rent  ; 
and  the  lessor  may,  notwithstanding  the  judg- 
ment, distrain  for  the  same  rent  for  which  the 
judgment  was  obtained.  It  was  held  to  be  a 
case  of  concurrent  remedies,  where  the  party 
may  pursue  all  until  satisfaction  is  produced. 
It  was  likened  to  the  case  of  a  bond  and  mort- 
gage, in  which  a  recovery  upon  the  bond  will 
not  preclude  the  mortgagee  from  bringing  his 
action  of  ejectment,  and  recovering  possession 
of  the  land.  The  same  principle  is  recognized 
and  illustrated  in  Bantleon  v.  Smith,  2  Binn., 
146.  In  Day  v.  Leal,  14  Johns.,  404,  it  was 
held  that  a  collateral  security  of  a  higher  nat- 
ure (as  a  bond  and  warrant  of  attorney),  exe- 
cuted by  one  of  the  makers  of  a  note,  on  which 
judgment  has  been  entered,  did  not,  as  long 
as  the  judgment  was  unsatisfied,  extinguish 
the  original  contract. 

If  Hyde  was  individually  liable  to  Birdsall 
for  money  lent,  then  the  note  in  question  was 
a  collateral  security,  and  the  judgment  upou 
the  original  cause  of  action,  without  satisfac- 
tion, is  no  bar  to  an  action  on  the  note. 

Nor  is  the  fact  of  Birdsall's  prosecuting  and 
obtaining  judgment  against  Hyde,  individu- 
ally, for  money  lent,  evidence  that  he  ad- 
vanced the  money  upon  his  credit,  and  not 
upon  the  note.  Hyde  was  the  individual  with 
whom  the  transaction  took  place.  It  was 
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natural  for  Birdsall  to  call  upon  him  for  pay- 
ment in  the  first  instance,  if  he  supposed  he 
had  a  right  to  resort  to  him  individually. 

Upon  the  whole  case,  therefore,  I  am  of 
opinion  the  plaintiffs  are  entitled  to  judgment. 

Judgment  for  the  plaintiffs. 

Cited  in— 5  Wend.,  69;  9  Wend.,  172;  1  Den.,  410:  2 
Paige,  511;  32  N.  Y.,  557;  65  Barb.,  576;  5  Duer,  94; 
1  Bos.,  337 :  1  Sweeny,  122;  28  Hun,  30;  31  Am.  Dec., 
587  (10  Yerg.,  417) ;  37  Am.  Dec.,  228  (12  N.  H.,  549); 
36  Am.  Hep..  312  (71  Me..  270). 
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*RUSSELL 

v. 
DOTY,  Sheriff  of  WASHINGTON. 


Action  for  Removing  Goods,  from  Demised  Prem- 
ises, on  Execution,  Leaving  Rent  Unpaid — 
Statute  Extends  to  att  Goods  on  Premises — 
Landlord's  Lien  Co-extensive  with  Right  of 
Distress — Rent  Payable  in  Advance,  may  be 
Distrained  for — Actual  Possession,  Unneces- 
sary to  Enable  Owner  to  Give  Lease — Defend- 
ant Remaining  in  Possession  after  Sale  on 
Execution,  Presumed  to  be  Tenant  of  Pur- 
chaser. 

The  Statute,  sess.  36,  ch.  63,  sec.  12 ;  1  R.  L.,  437, 
providing1  that  goods  shall  not  be  removed  by  exe- 
cution from  the  demised  premises  till  one  year's 
rent  paid,  extends  to  all  goods  upon  the  premises, 
whether  they  belong  to  the  tenant  or  any  other 
person.  The  specific  lien  of  the  landlord  on  goods 
upon  the  premises  for  a  year's  rent  is,  under  this 
Statute,  co-extensive  with  his  right  of  distress ;  i.  e., 
goods  which  he  might  distrain  cannot  be  removed 
by  execution  till  the  year's  rent  be  paid. 

Rent  may  be  payable  in  advance  by  contract,  and 
may  be  distrained  for,  or  will  entitle  the  landlord 
to,  a  specific  lien  against  an  execution,  under  the 
Statute. 

One  need  not  be  actually  possessed  of  land  in 
order  to  be  enabled  to  give  a  lease  of  it.  The  un- 
disputed right  of  possession  is  enough :  as  where 
one  purchases  land  at  sheriff's  sale,  and  the  defend- 
ant in  the  execution  has  not  actually  surrendered 
the  possession,  yet  the  purchaser  may  give  a  valid 
lease  to  a  third  person  before  acquiring  possession  ' 
by  ejectment. 

After  a  purchase  of  land  on  execution,  if  the  de- 
fendant remains  in  possession,  the  presumption  of 
law,  as  between  the  purchaser  and  all  third  persons, 
is  that  be  remains  in  possession  as  tenant  of  the 
purchaser,  and  in  subordination  to  his  title. 

Citations— 13  Johns.,  344 ;  Woodfall,  238,  564,  563 ;  1 
R.  L.,  437;  1  M.  &  3.,  245;  18  Johns.,  1;  Gilb.  on 
Rents,  25;  2  Bac.  Abr..  tit.  Distress  (C) ;  2  T.  R.,  600; 
8  Mod.,  214;  8  Ann.  C.,  14;  2  Wilfl.,  141 ;  5  Binn.,  505. 

CASE  upon  the  Statute,  sess.  36,  ch.  63,  sec. 
12;  1  R.  L.,  437,  for  removing  goods  in 
execution,  leaving  the  rent  unpaid;   tried  at 
the  Washington   Circuit,  June,   1822,  before 
the  late  Mr.  Justice  Yates. 

At  the  trial  it  appeared  that  the  plaintiff 
purchased  the  demised  premises,  which  are 
situate  in  Salem,  Washington  Co..  at  a  sher- 
iff's sale  upon  a  judgment  and  execution 
against  James  Nichols,  and  received  a  con- 
veyance dated  Apr.  17,  1819.  The  plaintiff 
then  produced  a  lease  of  the  premises  from 
himself  to  Charles  Nichols,  dated  Apr.  24, 
3819,  for  one  year,  at  a  rent  of  $150,  payable 
May  I  after  the  date  of  the  lease.  A  deputy 
of  tho  defendant  swore  that  he  received  an 
execution  against  James  Nichols  in  the  fall  of 
1819,  by  virtue  whereof  he  took  and  removed 
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the  goods  in  question  (value  more  than  $150) 
from  a  store  on  the  demised  premises,  after 
having  notice  from  the  plaintiff  that  his  rent 
was  due ;  and  without  first  paying  the  rent. 
Charles  and  James  Nichols  were  both  in  the 
store  when  the  goods  were  taken.  The  latter 
built  the  store,  and  the  former  resided  in  Vt., 
but  he  continued  the  business  of  the  store 
from  the  spring  of  1819,  having  that  spring 
purchased  James'  goods  at  a  sheriff's  sale  upon 
an  execution  against  James.  James,  since 
that  time,  had  occupied  a  room  in  the  back  of 
the  store,  and  was  frequently  in  the  store. 

The  plaintiff  having  here  rested  his  cause, 
the  defendant's  counsel  moved  for  a  nonsuit, 
on  the  ground,  1.  That  the  plaintiff  could 
not  make  a  lease  till  he  was  in  possession.  2. 
*That  the  execution  was  not  against  [*577 
the  tenant,  but  James  Nichols.  3.  That  the 
rent  was  not  due  in  respect  of  occupancy,  but 
merely  in  respect  to  the  parties'  agreement. 
The  court  overruled  the  motion,  and  the  de- 
fendant's counsel  excepted. 

A  variety  of  testimony  was  then  gone  into 
to  show  that  the  sale  of  James'  property  to 
Charles  in  the  spring  of  1819  was  fraudulent 
and  void  as  to  creditors ;  after  which  the 
judge  intimated  to  the  defendant's  counsel 
that  the  plaintiff  was  entitled  to  recover,  if 
the  questions  of  law  had  been  correctly  de- 
cided. The  defendant's  counsel  declined  go- 
ing to  the  jury,  who  found  for  the  plaintiff 
$184.23  damages. 

Mr.  J.  Crary  now  moved  for  a  new  trial. 
He  said  that  by  the  purchase  at  the  sheriff's 
sale  the  plaintiff  acquired  a  mere  right  of  pos- 
session, and  had  no  right  to  give  a  lease,  with- 
out showing  that  he  obtained  actual  posses- 
sion. People  v.  BrinJcerhoff,  13  Johns.,  340. 

Beside,  this  is  not  a  case  within  the  statute. 
The  defendant  and  tenant  must  be  the  same. 
This  is  evident  from  the  provision  that  the 
sheriff  may  levy  not  'only  the  amount  of  the 
execution,  but  the  rent  also,  and  pay  the  whole 
to  the  plaintiff.  The  Statute,  1  R.  L.,  437, 
sec.  12,  never  intended  that  the  goods  of  a 
third  person  should  be  sold  by  the  sheriff  to 
pay  the  tenant's  rent.  The  right  of  the  sher- 
iff to  make  the  rent  out  of  property  on  the 
demised  premises  was  not  intended  to  be  as 
broad  as  the  landlord's  right  of  distress.  It  is 
the  tenant's  goods  alone  which  the  Statute 
means.  These  were  not  his,  but  James';  and 
the  lease  was  evidently  a  mere  cover  for  the 
property.  The  statute  does  not  extend  beyond 
the  landlord  and  his  immediate  lessee ;  and  it 
was  expressly  held  in  /?<'«rt^'*case,  2  Sir.,  787, 
that  it  does  not  protect  the  ground  landlord 
against  an  execution  upon  the  goods  of  a  sub- 
lessee. (S.  C.,  Woodf.  L.  &  T.,  566.) 

The  rent  was  not  due  within  the  meaning 
of  the  statute;  and  the  landlord  cannot  claim 
unless  it  be  due.  Trapjuin  v.  M»rit,  18  Johns., 
1  ;  Buckley  v.  Taylor,  2  T.  H..  600.  went  upon 
the  custom  of  the  country,  thai  rout  might  be 
*demanded  in  advance.  As  against  [*o78 
creditors,  the  rent  should  always  be  du«'  upon 
occupancy.  A  contrary  rule  would  facilitate 
fraud. 

Mr.  D.  Rn**tU,  contra.  The  question  of 
fraud  cannot  be  raised  hen-.  It  lu-longcd  ex- 
clusively to  the  jury,  before  whom  the  gentle- 
man shrunk  from  its  investigation. 
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A  voluntary  entry,  on  a  purchase  at  a  sher- 
iff's sale,  is  equivalent  to  a  recovery  in  eject- 
ment, and  execution  executed.  The  Statute 
of  Uses  carries  the  constructive,  which,  in  this 
instance,  was  consummated  by  actual  posses- 
sion taken  peaceably.  After  a  purchase  at 
sheriff's  sale,  the  tenant  is  in  under  the  pur- 
chaser. 

The  Statute,  1  R.  L.,  437,  sec.  12,  is  general 
in  its  terms,  and  embraces  all  the  property 
upon  the  premises  demised.  Had  the  Legisla- 
ture intended  an  execution  against  the  lessee 
alone,  they  would  have  said  so. 

Rent  may  be  made  payable  in  advance.  The 
gentleman  shows  no  authority,  proving  that 
the  time  of  payment  is  not  under  the  control 
of  the  parties,  as  in  other  cases  ;  and  William* 
v.  Hmcard,  3  Munf.,  277,  is  in  point,  that  rent 
may  be  made  payable  in  advance,  by  contract. 

[On  this  point  he  was  stopped  by  the  court.] 

The  statute  should  be  liberally  and  bene- 
ficially construed  for  the  landlord.  It  was  in- 
tended to  give  him  a  specific  lien  on  the  prop- 
erty against  all  executions  to  the  extent  of  a 
year's  rent,  in  every  case  where  he  may  dis- 
train. Henchettv.  Kimpson,  2  Wils.,  l4Q;J3inns 
v.  Hudson,  5  Binn.,  505,  506. 

Curia,  per  SUTHERLAND,  J.  It  is  not  neces- 
sary that  the  owner  of  land  should  be  in  the 
actual  possession  of  it,  to  enable  him  to  give 
a  valid  lease.  The  undisputed  right  of  pos- 
session, I  apprehend,  is  sufficient.  Here  James 
Nichols  has  never  questioned  the  plaintiff's 
right  to  give  the  lease.  On  the  contrary,  the 
evidence  warrants  the  inference  that  Charles 
Nichols  went  into  possession  of  the  store  with 
the  assent  of  James  immediately  after  the  pur- 
chase. James  appears  to  have  surrendered  the 
possession  of  the  store,  and  to  have  been  per- 
579*]  mitted  *by  the  plaintiff  to  occupy  a 
single  room  in  the  back  part  of  it. 

It  is  true  that  the  plaintiff  could  not  have 
obtained  the  possession  of  the  premises  against 
the  will  of  James  Nichols,  without  an  action 
of  ejectment.  (13  Johns.,  344.)  But  tbe  tenant 
had  a  right  voluntarily  to  surrender  the  pos- 
session. And  I  apprehend  that,  as  between  a 
purchaser  of  land  at  sheriff's  sale  and  all  third 
persons,  if  the  defendant  remains  in  possession 
after  the  sale,  the  presumption  of  law  is,  that 
he  remains  as  the  tenant  of  the  purchaser,  and 
in  subordination  to  his  title.  It  is  not  for 
strangers  to  say  that  he  holds  in  hostility  to 
the  true  owner. 

Nor  is  it  material  whether  the  property 
taken  belonged  to  James  Nichols,  the  defend- 
ant in  the  execution,  or  to  Charles,  the  tenant 
of  the  plaintiff.  The  statute  is  express,  that 
no  goods  or  chattels  whatsoever,  in  or  upon 
the  demised  premises,  shall  be  liable  to  be 
taken  by  virtue  of  any  execution,  &c.,  unless 
the  party  at  whose  suit  the  execution  is  sued 
out  shall  pay  to  the  landlord  of  the  premises, 
or  his  bailiff,  all  and  every  sum  or  sums  of 
money  due  for  rent,  at  the  time  of  taking  the 
goods  or  chattels  by  virtue  of  the  execution  ; 
notexceeding,however,  one  year's  rent.  Wheth- 
er the  statute  would  extend,  to  property  cas- 
ually upon  the  premises,  belonging  to  stran- 
gers, which  the  tenant  did  not  claim  to  own,  so 
as  to  protect  it  from  execution,  may  perhaps 
be  questionable.  It  certainly  would  not,  if  it 
appeared  to  have  been  placed  there  with  the 
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fraudulent  intent  of  protecting  it  from  execu- 
tion, and  the  landlord  was  a  party  to  the  fraud. 
But  where  the  property  is  claimed  by  the  ten- 
ant, and  is  upon  the  premises  in  his  actual 
possession,  it  is  clearly,  both  by  the  letter  and 
spirit  of  the  Act,  protected  from  execution, 
until  the  rent  is  paid.  The  landlord  had  a 
right  to  look  to  and  rely  upon  it  as  security 
for  his  rent ;  and  the  legal  presumption  is,  that 
he  did  rely  upon  it.  He  was  not  bound  to  in- 
quire into  the  claims  of  third  persons  to  the 
property.  He  had  a  right  to  distrain  it ;  and 
it  would  seem  to  have  been  the  intention  of 
the  Legislature  to  give  the  landlord  a  specific 
lien,  co-extensive  with  his  right  of  distress,  to 
the  amount  of  one  year's  rent.  (Woodf . ,  563.) 
No  terms  could  have  *been  used  more  [*58O 
comprehensive  than  those  of  the  12th  section 
of  our  Act,  1  R.  L.,  437.  "  No  goods  or  chat- 
tels whatsoever,  in  or  upon  the  demised  prem- 
ises, shall  be  liable  to  be  taken  by ,  virtue  of 
any  execution  ;"  not  an  execution  against  the 
tenant  only,  but  against  any  other  person. 
The  13th  and  14th  sections  of  the  Act,  which 
authorize  the  landlord  to  seize  any  goods  which 
may  have  been  removed  from  the  premises, 
and  impose  a  penalty  on  tenants,  and  others 
removing  goods,  to  defraud  the  landlord  of 
his  rent,  are  expressly  confined  to  the  goods 
of  the  tenant,  and  do  not  extend  to  any  other 
goods  which  may  be  upon  the  premises. 

In  this  case,  therefore,  I  repeat,  it  is  im- 
material whether  the  goods  removed  belonged 
to  James  or  Charles  Nichols.  They  ostensibly 
belonged  to  Charles.  They  were  purchased  by 
him  at  sheriff's  sale,  and  had  ever  since  the 
purchase  been  in  his  exclusive  possession. 
There  is  no  evidence  that  the  sale  was  fraudu- 
lent and  colorable.  If  the  defendant  intended 
to  take  that  ground,  he  should  have  gone  to 
the  jury  upon  it.  It  was  a  question  for  them 
to  decide.  He  voluntarily  declined  submit- 
ting the  cause  to  the  jury,  thereby  admitting 
that  there  were  no  facts  in  dispute,  and  that 
the  whole  merits  of  the  case  were  embraced  in 
the  questions  of  law  decided  by  the  judge,  and 
to  which  he  excepted.  To  those  exceptions, 
therefore,  he  must  now  be  confined.  Tbe  prop- 
erty removed  is,  by  the  course  of  the  trial,  ad- 
mitted to  have  belonged  to  the  tenant. 

But  it  is  objected  that  the  rent  in  this  case 
was  not  due  within  the  meaning  of  the  statute. 
It  is  well  settled  that  the  landlord  can  claim 
from  the  party  suing  out  the  execution,  or  the 
sheriff,  only  the  amount  of  the  rent  due  at  the 
time  of  the  levy.  The  English  courts,  as  well 
as  our  own,  have  thus  expounded  the  statute. 
(1  Maule  &  S.,  245;  18  Johns.,  1.)  The  de- 
fendant contends  that  the  rent  must  be  due  in 
virtue  of  actual  occupancy,  and  not  in  advance, 
in  consequence  of  an  agreement,  in  order  to 
give  the  landlord  a  specific  lien  under  the 
statute.  Rent  may  be  reserved  in  advance,  so 
as  to  give  the  landlord  either  a  right  of  action, 
or  right  to  distrain  for  it,  immediately  upon 
*the  tenant  entering  into  possession.  [*581 
(Gilb.  on  Rents,  25:  Woodf.,  238:  2  Bac. 
Abr.,  tit.  Distress,  C;  2  T.  R.,  600  ;  6  Mod.^ 
214.)  The  case  of  Buckley  v  Taylor,  2  T.  R., 

j  600,  involved  the  very  question  whether  rent 
payable  in  advance,  either  by  contract  or  the 
custom  of  the  coiintry,  was  due  within  the  8 

i  Anne,  ch.  14,  which  is  like  the  12th  section  of 
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our  Act ;  and  Erskine  contended  there,  as  it 
has  been  contended  here,  that  the  provisions 
of  that  statute  only  extended  to  rent  which 
had  become  due  in  respect  of  the  actual  occu- 
pation of  the  tenant.  But  the  court  held  other- 
wise. Buller,  J. ,  says  :  "  In  general,  the  land- 
lord cannot  distrain  till  the  rent  becomes  due 
(that  is,  until  the  end  of  the  year);  but  if  the 
agreement  be  otherwise,  I  see  no  objection  to 
it  in  point  of  law.  If  the  tenant  take  a  lease, 
and  agree  that  the  rent  shall  be  payable  on  a 
particular  day,  the  law  gives  the  landlord  a 
power  of  distraining  on  that  day."  That  rent, 
surely,  must  be  due  for  which  the  landlord 
has  a  right  to  distrain  ;  and  there  is  nothing  in 
the  terms  of  the  statute,  or  in  the  reason  or 
nature  of  the  case,  from  which  it  is  to  be  in- 
ferred that  the  Legislature  intended  to  confine 
the  specific  lien  given  to  landlords  by  the  12th 
section  of  the  Act  to  rent  which  had  become 
due  by  actual  occupancy.  It  has  always  been 
held  that  this  statute  was  to  have  a  liberal 
construction.  (Woodf.,  564  ;  2  Wils.,  141  ;  5 
Binn.,  505.)  I  am,  therefore,  of  opinion  that 
the  motion  for  a  new  trial  must  be  denied. 

New  trial  refused. 

Overruled-6  Wend.,  392 :  2  Hill.  450. 
Cited  in— 6  Cow.,  107;  4  N.  Y.,  272;  71  111.,  332;  37 
N.  J.  L.,  94. 


PENDLETON  v.  DYETT. 

Action  for  Rent — What  will  Sustain   Plea  of 
Eviction. 

To  sustain  a  plea  of  eviction,  in  bar  of  an  action 
for  rent,  the  tenant  must  show  an  actual  expulsion, 
before,  and  that  it  continued  till  after  the  rent  due. 

That  the  landlord  is  guilty  of  a  nuisance,  as  bring- 
ing lewd  women  near  the  premises  which  are  so 
situate  that  the  tenant  and  his  family  are  broken  of 
their  rest,  and  otherwise  so  much  annoyed  that  he 
is  obliged  to  leave  the  demised  premises,  and  keep 
away  on  that  account,  is  not  sufficient  to  bar  the 
landlord's  claim  for  rent. 

Eviction  of  the  whole,  or  any  part  of  the  demised 
premises,  is  a  good  plea  in  bar,  to  an  action  either  of 
debt  or  covenant,  for  rent. 

Citations— Cruise  Dig.  tit. 28,  Rents,  ch.3  ;3  Wood- 
fall,  412-13  ;  1  Saund.,  203,  204,  n  (2);  Styles,  446,  432  ; 
Hob..  326;  1  Ld.  Raym.,  369;  1  Cowp.,  242. 

COVENANT  for  rent  upon  a  lease  dated 
dated  Oct.  15,  1818,  given  by  the  plaintiff 
to  the  defendant,  for  the  term  of  two,  three, 
582*]  *five  or  eight  years,  but  not  for  a  less 
term  than  two  years,  of  two  rooms,  or  the 
whole  of  the  second  floor,  and  two  rooms 
chosen  by  the  defendant  on  the  third  floor  of  a 
certain  house  or  store  in  Beaver  St. ,  corner  of 
William  St.,  in  the  City  of  N.  Y.,  at  a  rent  of 
$425  per  annum,  which  the  defendant  cove- 
nanted to  pay,  and  entered  into  possession  of 
the  demised  premises. 

The  defendant  pleaded  : 

1st.  Non  estfactum. 

2.  That  before  any  of  the  rent  became  due, 
to  wit:  on,  &c.,  the  plaint! IT  entered  upon  the 
demised  premises,  and  ejected,  expelled,  put 
out  and  amoved  the  defendant,  and  kept  and 
continued  him  so  ejected,  expelled  and  amoved 
from  thence  hitherto. 

Replication,  denying  the  expulsion  and  is- 
sue. 

The  cause  was  tried  at  the  N.  Y.  Circuit, 
June  1 1).  1823,  before  Edwards,  Circuit  Judge. 
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On  the  trial,  the  counsel  for  the  defendant 
produced  receipts  for  rent  Feb.  1,  1820,  and  ' 
offered  to  prove  that  about  that  time  the  plaint- 
iff introduced  into  the  house  demised  lewd 
women  or  prostitutes,  and  continued  this  prac- 
tice from  time  to  time  and  at  sundry  times, 
keeping  and  detaining  them  in  there  all  night 
for  the  purpose  of  prostitution :  that  such 
women  would  frequently  enter  the  house  in 
the  day  time,  and  after  staying  all  night, 
would  leave  it  by  daylight  in  the  morning  ; 
that  the  plaintiff  sometimes  introduced  other 
men  into  the  house,  who,  together  with  him, 
kept  company  with  the  lewd  women  or  prosti- 
tutes during  the  night ;  that  on  such  occasions 
the  plaintiff  and  the  women,  being  in  company 
in  certain  parts  of  the  house  not  included  in 
the  lease,  but  adjacent  and  in  the  plaintiff's 
occupation,  were  accustomed  to  make  a  great 
deal  of  indecent  noise  and  disturbance,  the 
women  often  screaming  extravagantly  so  as  to 
be  heard  throughout  the  house,  and  by  the 
near  neighbors  ;  and  frequently  using  obscene 
and  vulgar  language,  so  loud  as  to  be  under- 
stood at  a  considerable  distance  ;  that  such 
noise  and  riotous  proceedings,  being  frequent- 
ly continued  all  night,  greatly  disturbed  the 
rest  of  persons  sleeping  in.  other  parts  of  the 
house,  and  particularly  in  the  parts  demised  ; 
that  these  practices  were  matter  of  conversa- 
tion and  reproach  *in  the  neighbor-  [*58# 
hood  ;  and  were  of  a  nature  to  draw,  and  did 
draw,  odium  and  infamy  upon  the  house  as 
being  a  place  of  ill  fame,  so  that  it  was  no 
longer  reputable  for  moral  or  decent  persons 
to  dwell  or  enter  there  ;  that  all  these  practices 
were  by  the  procurement  or  permission  and 
concurrence  of  the  plaintiff.  That  the  defend- 
ant, being  a  person  of  good  and  respectable 
character,  was  compelled  by  the  repetition  of 
these  practices  to  leave  the  house,  and  did 
leave  it  for  that  cause,  about  the  beginning  of 
Mar.,  1820;  and  did  not  return.  That  a  re- 
spectable man  of  the  name  of  Fox,  to  whom 
part  of  the  house  had  been  underlet ,  left  it  for 
the  same  cause. 

This  evidence  was  objected  to,  and  over- 
ruled by  the  judge,  as  inadmissible  upon  the 
issue  ;  and  the  defendant's  counsel  excepted. 
Verdict  for  the  plaintiff,  damages  $362.52. 

Mr.  H.  W.  Warner,  for  the  defendant,  moved 
for  a  new  trial,  and  cited  Hunt  v.  Cope,  Cowp., 
242.  That  an  eviction  is  a  good  defense,  he 
said,  there  is  no  doubt.  The  evidence  offered 
should  have  gone  to  the  jury,  who  would  have 
been  authorized  to  presume  an  eviction.  If 
the  conduct  of  the  lessor  be  such  a-s  to  make  it 
improper,  inconvenient  or  useless  for  the  ten- 
ant to  remain  in  possession,  this  is  equivalent 
to  an  eviction. 

Mr.  J.  A.  Dunlap,  contra,  said  the  evidence 
offered  was  no  defense  to  the  action  ;  and  if 
otherwise,  it  was  inadmissible  under  the  plea. 

In  support  of  the  first  point,  he  cited  3 
Cruise  Dig.,  348,  tit.  Rents,  ch.  8  ;  Co.  Lilt., 
148  b;  LA.  Raym..  369  ;  Cro.  Eli/.,  341  ;  Cro. 
Jac.,  425  ;  3  Johns..  48  ;  T.  Jones,  14H  :  1  T. 
R.,  671  ;  7  Johns.,  376;  13  Id.,  105;  K>p.  Ev.. 
142. 

To  the  second  point,  1  Phil.  Ev.,  153  ;  Esp. 
Ev.,  181  ;  2Lev.,  148;  Hob.,  826. 

Curia,  per  SUTHERLAND,  J.  Eviction  of  the 
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whole  or  any  part  of  the  demised  premises,  is 
a  good  plea  in  bar  to  an  action  either  of  debt 
or  covenant  for  the  rent.  In  this  all  the  au- 
thorities agree.  (Cruise  Dig.,  28,  tit.  Rents, 
ch.  3;  Woodf.,  412,  413;  1  Saund.,  204,  n, 
584*]  and  cases  there  *cited.)  The  plea  in 
this  case  is  unexceptionable  in  point  of  form. 
It  is  according  to  the  established  precedents. 
Salthon  v.  Smith,  1  Saund.,  203,  204,  n.  2.  It 
states  that  the  plaintiff  (who  was  the  defend- 
ant's lessor),  entered  into  and  upon  the  demised 
premises,  and  ejected,  expelled,  put  out  and 
amoved  the  said  defendant  from  the  possession 
thereof,  and  kept  and  continued  him  so  ejected, 
expelled,  &c.,  from  thence  hitherto.  The  only 
question  in  the  case  is,  whether  the  evidence 
offered  by  the  defendant,  and  which  was  re- 
jected by  the  judge  who  tried  the  cause,  sup- 
ported the  plea,  or  was  of  a  character  which 
ought  to  have  been  submitted  to  the  jury,  for 
them  to  decide  whether  it  made  out  the  fact  of 
eviction  or  not.  No  actual  ouster  or  turning 
out  of  possession  is  pretended.  The  proof 
offered  does  not  show  an  entry  by  the  lessor 
upon  the  premises.  It  does  not  make  out  even 
a  trespass.  The  acts  complained  of  as  amount- 
ing to  an  eviction  were  committed  in  a  differ- 
ent part  of  the  same  house,  with  which  the 
demised  premises  had  no  connection,  except 
that  the  approach  to  each  was  by  a  common 
entrance.  They  operated  not  upon  the  physi- 
cal safety  of  the  tenant,  or  the  physical  con- 
dition of  the  demised  premises  ;  but  upon  the 
moral  sense  and  feeling  of  the  defendant.  The 
acts  were  most  exceptionable  in  themselves, 
and  if  they  could  not  be  abated,  the  defendant 
had  not  only  a  moral  right,  but  it  was  his  moral 
duty,  to  abandon  the  scene  of  riot  and  prosti- 
tution. But  they  could  have  been  abated. 
The  law  afforded  a  prompt  and  sufficient  rem- 
edy. The  police  of  the  city,  upon  the  com- 
plaint of  the  defendant,  would  have  instantly 
taken  the  plaintiff  and  his  associates  into  cus- 
tody, and  punished  them  by  fine  and  imprison- 
ment as  often  as  the  offense  was  repeated. 
There  was  no  moral  necessity,  therefore,  for 
abandoning  the  premises.  Suppose  the  plaint- 
iff had  been  in  the  habit  of  exhibiting  himself 
either  in  the  common  passage,  or  in  the  street 
opposite  the  premises  in  question,  in  indecent 
attitudes,  or  in  a  state  of  offensive  nakedness, 
so  that  the  defendant  and  his  family  could  not 
leave  his  house  without  witnessing  the  dis- 
gusting exhibition  ;  would  this  cause  have 
supported  a  plea  of  eviction  ?  They  would 
both  stand  upon  the  footing  of  nuisances, 
585*]  which  the  *plaintiff  or  any  other  citizen 
might  cause  to  be  abated.  But  if,  instead  of 
taking  that  course,  he  should  abandon  his 
house,  it  must  be  considered  a  voluntary  and 
not  a  compulsory  act. 

But  I  apprehend  there  can  be  no  eviction 
without  an  actual  entry.  Such  is  the  form  of 
the  plea,  and  the  proof  must  sustain  it.  The 
very  definition  of  the  term  eviction,  is  an  ex- 
pulsion of  the  lessee  out  of  all  or  some  pail  of 
the  demised  premises  ;  and  Sergeant  Williams 
says,  that  to  occasion  a  suspension  of  the  rent, 
the  plea  must  state  an  eviction  or  expulsion  of 
the  lessee  by  the  lessor,  and  a  keeping  him  out 
of  possession,  until  after  the  rent  became  due; 
otherwise  it  will  be  had.  (1  Saund.,  204,  n.  2.) 
If  a  constructive  expulsion,  without  entry, 
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may  constitute  an  eviction,  which  will  operate 
as  a  suspension  of  the  rent,  why  is  the  aver- 
ment of  an  entry  contained  in  all  the  prece- 
dents, and  why  do  all  the  cases  agree,  that 
without  such  averment  the  plea  would  be  bad? 
Thus,  in  Timbrell  v.  Bullock,  Styles,  446,  it  is 
said  that,  to  make  a  suspension  of  rent  reserved 
upon  a  lease  for  years,  the  lessor  must  oust  the 
lessee  of  part  of  the  thing  let,  at  least,  and 
hold  him  out  until  after  the  day  on  which  the 
rent  is  made  payable  by  the  lease  ;  and  if  the 
lessee  re-enters  the  rent  is  revived.  A  re-entry 
presupposes  an  actual  ouster  or  expulsion.  So, 
in  Page  v.  Parr,  Styles,  432,  which  was  an 
action  of  covenant  for  rent,  the  defendant 
pleaded  in  bar,  that  the  plaintiff  entered  into  a 
part  of  the  land  demised,  before  the  rent  be- 
came due,  and  so  had  suspended  his  rent.  The 
plaintiff  replied  that  the  defendant  re-entered 
and  so  was  possessed  as  in  his  former  estate. 
To  which  replication  there  was  £  demurrer. 
And  Rolle,  Ch.  J.,  held  the  demurrer  well 
taken,  on  the  ground  that  the  replication  did 
not  state  that  the  defendant,  after  re-entry, 
continued  in  possession  until  the  rents  were 
due  ;  and  judgment  was  given  for  the  defend- 
ant. According  to  the  case  of  Salmon  v. 
Smith,  1  Saund.,  204,  and  note  2,  the  plea 
would  be  now  held  bad  for  omitting  to  state 
that  the  defendant  was  kept  out  of  possession 
until  the  rent  became  due.  But  this  case 
also  clearly  contemplates  an  actual  entry  or 
ouster  by  the  lessor,  as  necessary  in  order 
*to  suspend  the  rent.  So,  in  Reynolds  [*586 
v.  Buckle,  Hob.,  326,  which  was  an  action  of 
debt  for  rent,  the  defendant  pleaded  that  be- 
fore rent  due  the  plaintiff  entered  upon  him  ; 
but  did  not  say  that  he  did  expel  him,  or  hold 
him  out ;  and  the  plea,  on  that  ground,  was 
declared  to  be,  of  itself,  an  insufficient  bar. 
But  in  that  case  it  was  cured  by  the  verdict. 
Bushell  v.  Ijechmore,  1  Ld.  Raym.,  369,  also 
decides  that  a  mere  entry  or  trespass  without 
an  eviction  will  not  suspend  the  rent.  Upon 
this  point  all  the  cases  concur.  Hunt  v.  Cope, 
1  Cowp.,  242,  is  a  strong  case.  There  the  de- 
fendant pleaded  that  the  lessor,  with  force  and 
arms,  entered  upon  the  demised  premises  and 
demolished  a  summer-house,  being  a  part  of 
the  premises,  by  means  whereof  the  tenant  had 
been  deprived  of  the  use  of  the  summer-house, 
&c  This  plea  was  held  to  be  bad,  because  it 
did  not  aver  an  actual  eviction  or  expulsion  of 
the  lessee.  The  defendant's  counsel  urged 
that  the  facts  in  the  plea  amounted  to  an  evic- 
tion, on  the  ground  that  an  actual  entry  was 
stated,  and  a  destruction  of  a  portion  of  the 
premises  ;  and  if  an  eviction  could  be  con- 
structively pleaded,  this  would  seem  to  be 
good.  But  all  the  courts  held  it  bad,  and  As- 
ton, J..  says  all  the  cases  in  the  books  suppose 
the  lessee  to  be  put  out  of  possession.  There- 
fore, merely  saying  that  he  was  deprived  of 
the  enjoyment  of  the  premises,  is  not  sufficient. 
If  it  is  necessary  to  state,  in  terms,  that  the 
lessee  was  turned  out  of  possession,  in  order 
to  make  a  good  plea  of  eviction,  it  would  seem 
to  follow  that  the  proof  in  support  of  the  plea 
must  be  substantially  of  the  same  character. 
Ld.  Mansfield,  in  Hunt  v.  Cope,  says  that  the 
facts  there  stated  might  have  been  sufficient 
for  the  jury  to  have  found  for  the  defendant 
under  a  good  plea  of  eviction.  But  there,  it 
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will  be  recollected,  an  actual  entry,  and  a 
physical  destruction  of  a  portion  of  the  prem- 
ises, are  averred  ;  and  if  an  actual  ouster  can 
be  inferred  from  circumstances,  it  surely 
might  in  that  case  ;  yet  Ld.  Mansfield  consid- 
ers it  as  matter  of  doubt. 

In  the  case  before  us,  there  was  not  only  no 
actual  entry,  but  no  assertion,  either  express 
or  implied,  of  a  right  of  entry  on  the  part  of 
the  lessor,  or  of  any  other  right  or  control  over 
the  demised  premises.  The  disturbance  suf- 
587*]  fered  *by  the. lessee  was  the  conse- 
quence of  conduct  on  the  part  of  the  lessor 
which  partook  of  the  nature  of  a  nuisance, 
and  which  he  had  the  power  of  abating  at 
pleasure.  He  was  not,  therefore,  constrained 
by  any  necessity,  either  moral  or  physical,  to 
abandon  the  premises ;  and,  in  judgment  of 
law,  so  far  as  this  action  is  concerned,  his 
abandonment  must  be  considered  voluntary. 
The  evidence  offered  was  properly  rejected  by 
the  judge.  The  motion  for  a  new  trial  must 
be  denied. 

New  trial  refused. 

Reversed— 8  Cow.,  727. 

Cited  in— 2  Wend.,  566,  n. ;  7  Wend.,  215 :  24  Wend., 
293 ;  3  Den.,  457 ;  4  N.  Y..  219 ;  5  Lans.,  200 ;  10  Hun, 
155;  22  Barb.,  165  ;  12  How.  Pr.,  62;  14  How.,  117;  5 
Abb.  Pr.,  3 ;  1  Hilt.,  325. 

See  43  N.  J.  L..  482  ;  46  Am.  Dec.,  729  (13  Met.,  177) ; 
8  Am.  Rep.,  325  (106  Mass.,  201). 


JACKSON,  ex  dem.  SWARTWOUT  ET  ux., 

v. 
COLE. 

Ejectment — Parol  Declarations,  of  Party  in  Pos- 
session, as  Evidence — Evidence  of  Forfeiture  by 
Attainder— Prima  Facie  Evidence  that  Title 
was  once  in  Party  Attainted — Adoption  of  Lo- 
cation and  Enumeration  by  Act  of  Forfeiture 
as  Evidence  of  Title— Exemplified  Copy  of 
Copy  as  Evidence — Conditions  to  Proper  Per- 
formance of  Official  Act — When  Deemed  to 
hate  been  Performed —  When  Conveyance  from 
Trustee  to  Cestui  que  Trust  Presumed — Acts 
of  State  Officers  as  Evidence  against  State — 
Proof  of  Documents  from  Comptroller's  Office. 

The  parol  declarations  of  one  in  possession  of 
lands,  as  to  the  nature  and  extent  of  his  interest, 
no  legal  title  being  shown  in  him,  are  admissible 
ugaiast  him  as  evidence,  aud  against  those  who 
claim  under  him,  unless  it  appear  that  there  is 
higher  testimony  as  to  the  matter  sought  to  be 
shown  by  parol. 

Where,  in  ejectment,  the  def endant  gave  evidence 
to  show  that  certain  lands  of  D.  C.,  under  whom  the 
lessors  of  the  plaintiff  claimed  title,  were  forfeited 
by  an  Act  of  Attainder,  held,  that  this  was  prima 
facie  evidence  that  the  title  to  the  premises  in  ques- 
tion was  once  in  D.  < '.:  and  that  the  plaintiff  might, 
without  further  proof  of  title  in  D.  C.,  proceed  to 
deduce  a  title  from  him. 

Where  an  Act  for  vesting  certain  lands  of  D.  C.  in 
C.  C.  referred  to  a  location  and  enumeration  of  the 
lands  of  D.  C.  made,  &c.,  and  delivered  to  the  Com- 
missioners of  Forfeitures,  and  directed  them  to  be 

NOTE.— EvUlence.  1.  Declarations  of  one  in  pon*es- 
xion  of  lands,  as  to  the  nature  and  extent  of  his  inter- 
est—When excluded. 

In  connection  with  above  case  of  Jackson  v.  Cole, 
see  Jackson  v.  It. 'Ik nap,  12  Johns..  90;  Jackson  v. 
Denison,  4  Wend..  558;  Sheldon  v.  Van  Slyke,  16 
Uarb.,  2B ;  Burlingame  v.  Robbins,  21  Barb.,  327. 

2.  Conveyance  by  trustee,  after  many  ytarv,  pre- 
»umed.  See  Jackson  v.  Moore.  13  Johns.,  513,  nott. 
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appraised  by  such  persons  as  the  Commissioners  of 
Forfeitures  should  appoint,  and  the  appraised  value 
to  be  paid  either  to  the  Commissioners,  or  Treas- 
urer, &c. ;  as  against  the  State,  the  location  and 
enumeration,  thus  adopted  by  the  Act,  are  conclu- 
sive that  the  lands  mentioned  in  them  belonged  to 
D.  C. 

An  exemplification  of  a  copy  of  the  certificate  of 
the  appraisers,  filed  in  the  Treasurer's  office,  having 
an  indorsement  by  the  Treasurer  upon  it,  that  the 
original  had  been  delivered  to  C.  C.,  deceased,  and  it 
being  shown  that  it  could  not  be  found  among  the 
papers  9f  C.  C.,  was  held  admissible  in  evidence, 
though  it  was  the  exemplified  copy  of  a  copy. 

This  copy  having  been  furnished  to  the  Treasurer 
by  the  Commissioners  of  Forfeitures  for  his  infor- 
mation, and  as  his  guide  under  the  Act  for  vesting 
the  land  in  C.  C.,  may  be  regarded  as  an  original  for 
some  purposes,  and  especially  as  against  the  State, 
the  Treasurer  having  indorsed  upon  it  all  he  did 
under  it. 

Where  a  State  officer,  e.  g.,  the  Treasurer,  does  an 
act  which  would  be  a  violation  of  his  duty  unlesss 
certain  terms  or  conditions  had  first  been  performed 
by  an  individual ;  as  between  the  State  and  the  indi- 
vidual, such  performance  shall  be  deemed,  prima 
facie,  to  have  taken  place. 

Under  what  circumstances  a  conveyance  from  a 
trustee  to  a  cestui  que  trust  is  to  be  presumed. 

To  what  extent  the  acts  of  state  officers,  as  the 
Treasurer,  Surveyor-General,  &c.,  shall  be  evidence 
against  the  State. 

Manner  of  proving1  documents  from  the  Comp- 
troller's office. 

Citations— 7  Johns.,  186;  10  Johns..  336,  358;  16 
Johns.,  302 :  6  Johns..  19 ;  4  Johns.,  230 ;  12  Johns.,  96; 
18  Johns.,  330;  Act,  Oct.  22, 1779 ;  Act,  April  21, 1787 ; 
Act,  Jan.  27. 1789 ;  4  T.  H..  682  ;  Cowp..  46 ;  3  Burr., 
1901 ;  Doug.,  721 ;  11  Johns.,  456. 

"HJECTMENT  for  one  fourth  of  the  south 
Xj  part  of  lot  No.  10,  in  Glen's  purchase,  in 
Herkimer  Co. ,  tried  at  the  circuit  in  that  coun- 
ty, before  Williams,  Circuit  Judge,  July  8, 
1823. 

*On  the  trial,  the  plaintiff  read  in  evi-  [*588 
dence  a  deed  from  J.  O.  Hoffman,  Eliza  Ann 
Colden  and  T.  Cooper,  to  Cole,  the  defendant, 
dated  Jan.  21,  1798,  for  400  acres  of  land,  in 
lot  No.  10,  Glen's  purchase,  including  the 
premises  in  question. 

James  Cochran,  a  witness  for  the  plaintiff, 
testified  that  he  knew  T.  Cooper  ;  that  he  died 
four  or  five  years  ago  ;  that  he  also  knew 
Catharine,  the  wife  of  T.  Cooper  ;  and  that 
she  died  in  1796  or  1797,  leaving  issue  a  son, 
Colden  Cooper,  who  died  without  issue  several 
years  ago,  and  a  daughter,  Alice  Ann.  who  is 
married  to  Swartwout,  the  lessor.  That  Cole, 
the  defendant,  a  few  days  before  the  trial, 
called  on  him  to  subpo?na  him  as  a  witness, 
and  said  he  wanted  to  prove  the  death  of  Mrs. 
Cooper  ;  that  he  was  sued  by  Swartwout  and 
wife  for  part  of  his  land  ;  that  when  he  bought 
the  land,  Cooper  onlv  had  signed  the  deed  ; 
but  that  the  land  belonged  to  his  wife.  He 
j  also  said  that  if  Mrs.  Cooper  had  sigued  the 
deed,  he  should  have  been  perfectly  safe. 

It  was  further  proved  that  Mrs.  Cooper  was 
the  daughter  of  David  Colden  ;  that  she  was 
born  about  the  year  1775  ;  that  she  married  T. 
Cooper  in  1792,  and  died  in  1796  or  1797. 
That  David  Colden  had  four  children,  Mary, 
wife  of  J.  O.  Hoffman,  C.  D.  Colden,  Eliza 
Ann  Colden  and  Mrs.  Cooper. 

The  defendant's  counsel  then  read  the  Act 
of  Attainder  of  Oct.  22,  1779,  by  which  David 
Colden  was  attainted  by  name. 

The  plaintiff's  counsel  then  read  in  evidence 
an  Act.  entitled  "An  Act  for  Vesting  the  Es- 
tate of  D.  Colden,  deceased,  not  already  sold, 
in  Cadwallader  Colden,"  passed  Apr.  21,  1787; 
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the  1st  section  of  which  vested  all  the  lands  of 
D.  Coldeu  in  C.  Colden,  in  trust  for  the  chil- 
dren of  D.  Colden,  and  gave  the  trustee  power 
to  maintain  suits  in  his  own  name.  The  3d 
section  provided  that  C.  Colden  should  pay  to 
the  Commissioners  of  Forfeitures,  or  to  the 
Treasurer,  the  appraised  value  of  the  lands  in 
public  securities,  and  should  also  deliver  to 
the  Surveyor-General  certain  papers  belonging 
to  the  office  of  the  Surveyor-General  of  the 
Colony,  and  make  and  file  an  affidavit  of  the 
58J>*]  delivery  of  such  papers.  *The  Act 
also  gave  C.  Coldeu,  the  trustee,  power  to 
mortgage  or  sell  enough  of  the  lands  for  the 
repayment  of  such  moneys  as  he  should  ad- 
vance. 

The  defendant's  counsel  objected  that  it  was 
not  proved  that  the  conditions  of  this  Act  had 
been  complied  with. 

The  plaintiff's  counsel  contended  that  no 
one  but  the  people  could  take  advantage  of 
the  non-fulfiHment  of  the  conditions  of  the 
Act  of  1787  ;  and  so  the  circuit  judge  decided. 

But  to  show  the  conditions  complied  with, 
the  plaintiff  read  a  certified  paper  from  the 
Comptroller's  office,  sealed  by  the  Comptrol- 
ler's seal. 

This  paper  contained  the  copy  of  an  ap- 
praisement of  the  lands  of  D.  Colden,  made 
pursuant  to  the  Act  of  1787,  in  which  the 
premises  in  question  were  included,  and  at 
the  bottom  of  it  was  a  copy  of  a  certificate  by 
the  Commissioners  of  Forfeitures,  dated  Aug. 
23,  1788,  that  it  was  a  copy  of  the  appraise- 
ment. Then  followed  a  certificate  from  G. 
Barker,  the  (then)  Treasurer,  by  which  it  ap- 
peared that  C.  Colden  had  paid  the  appraised 
value  of  the  lands,  and  that  the  Treasurer  had 
given  him  a  receipt  for  the  money. 

It  was  proved  that  the  lands  mentioned  in 
the  appraisal  were  generally  held  under  the 
children  of  D.  Colden,  or  some  of  them. 

Morse,  a  witness,  swore  that  he  had  com- 
pared the  paper  from  the  Comptroller's  office 
with  the  one  on  file,  and  that  it  was  a  true 
copy ;  that  the  State  had  never  made  any 
claims  to  these  lands ;  that  he  had  searched 
among  the  papers  of  C.  Colden,  deceased,  the 
trustee,  and  that  the  original  of  the  paper  from 
the  Comptroller's  office  could  not  be  found. 

The  plaintiff's  counsel  then  read  in  evidence 
an  exemplified  copy  of  the  will  of  Lieut. -Gov. 
C.  Colden,  from  the  office  of  the  Surrogate  of 
N.  Y. ;  and  also  a  certificate  from  the  Surro- 
gate that  the  original  was  not  in  his  office,  and 
a  like  certificate  from  the  Secretary  of  State, 
that  the  original  will  was  not  among  the  pro- 
bate papers  deposited  in  his  office. 

This  will  directed  Gov.  Colden's  executors 
to  divide  his  lands  equally  among  his  children. 
59O*]  The  plaintiff's  counsel  *then  read  in 
evidence  an  exemplification  of  the  partition 
deed  made  by  the  surviving  executor  of  this 
will,  dated  Oct.,  1787,  by  which  it  appeared 
that  the  premises  in  question  fell  to  the  share 
of  the  testator's  son,  David  Colden.  It  was 
proved  that  all  the  lands  of  Lieut. -Gov.  Colden 
were  held  pursuant  to  this  partition  deed. 

The  whole  of  the  above  evidence  was  re- 
ceived subject  to  all  legal  exceptions. 

The  defendant  was  admitted  to  be  in  pos- 
session, and  the  jury,  under  the  direction  of 
the  judge,  found  a  verdict  for  the  plaintiff  for 
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an  undivided  fourth  part  of  the  premises.  The 
additional  facts,  necessary  to  present  the  points 
decided,  will  be  found  in  the  opinion  of  the 
court. 

A  motion  was  now  made  to  set  aside  the  ver- 
dict, and  for  a  new  trial. 

Mr.  M.  Hoffman,  for  the  defendant  : 

1.  No  title  in  the  lessors  was  made   out. 
The  testimony  was  not  sufficient  to  establish 
the  seisin   of  D.  Colden.     The  testimony  of 
Cochran  cannot   be  received  as   to  title,     (6 
Johns.,  20.)    The  very*  act  of  subpoenaing  wit- 
nesses to  defend  the  suit,  instead  of  admitting 
the  rights  of  the  lessors,  denied  them. 

If  the  title  was  once  in  D.  Golden,  it  vested 
in  the  people  by  the  Act  of  Attainder  ;  and  if 
the  Act  of  1787  devested  the  people  of  their  es- 
tate, it  vested  the  legal  estate  in  C.  Colden, 
not  in  the  children  of  D.  Colden.  The  former 
had  power  to  sell  or  mortgage.  The  legal  es- 
tate, therefore,  would  not  be  executed  by  the 
Statute  of  Uses,  but  would  remain  in  his  heirs. 
Cruise  Dig.,  Trust,  ch.  1,  sec.  26  ;  1  Ves.,  142; 
2Saund.,ll,  «.  17;  3  Bos  &  P., 174;  2  T.  R.,648. 

2.  C.  Colden  never  complied  with  the  con- 
ditions of  the  Act  of  1787  ;  and  therefore  the 
title  never  "vested  in  him.     The  conditions  are 
all  precedent,  and  until  performed  the  title  re- 
mained in  the  State. 

3..  The  paper  from  the  Comptroller's  office 
was  improperly  received.  It  was  a  certified 
copy  of  a  copy  relative  to  an  appraisal  of  and 
payment  for  lands.  Such  a  copy  is  not  evi- 
dence. (lDall.,64.)  Inquiry  and  search  for  the 
original  should  have  been  made  among  C.  Col- 
den's  heirs. 

4.  The  will  of  Lieut. -Gov.  Colden  was  not 
properly  authenticated.  The  exemplification, 
was  from  the  Surrogate  of  *N.  Y. ;  but  [*591 
by  the  Act  concerning  Wills,  1  R.  L.,  368,  this 
should  have  been  from  the  Court  of  Probates. 

The  testimony  of  Cochran  will  doubtless  be 
much  relied  on  ;  but  it  could  not  be  under- 
stood to  mean  anything  more  than  that  the  de- 
fendant had  a  title  to  his  farm  from  Cooper, 
and  that  a  claim  was  now  set  up  to  it  as  his  wife's 
land. 

There  is  nothing  from  which  a  conveyance 
from  C.  Colden  to  the  children  of  D.  Colden 
can  be  presumed. 

Mr.  J.  0.  Morse,  contra: 

1.  The  evidence  of  Cochran,  alone,  made 
out  a  perfect  right  of  recovery  in  the  lessors. 
The  defendant  held  by  virtue  of  a  deed  from 
one  of  the  daughters  of  D.  Colden,  and  the 
husbands  of  two  other  of  his  daughters.     He 
took  the  deed  in  1798.     Mrs.  Cooper  having 
died  the  year  before,  T.  Cooper,  one  of  the 
grantors,  had  no  interest  except  his  estate  by 
the  curtesy,  which  expired  with  him. 

Again  ;  both  the  partition  deed  and  the  pa- 
per from  the  Comptroller's  office,  show  that  the 
premises  belonged  to  D.  Colden  before  his  at- 
tainder ;  and  the  Act  of  1787  vests  all  his 
lands  in  C.  Colden,  in  trust  for  the  children  of 
D.  Colden. 

2.  It  was  not  necessary  for  us  to  show  the 
conditions  of  the  Act  of  1787  complied  with. 
None  but  the  people  can  take  advantage  of  a 
non-compliance.     (Com.  Dig.,  Condition,  O  -T 
3  Atk.,  134;  Co.  Litt.,  214  a.)    Had  they  been 
a  party  to  this  suit,  they  could  not  object  the 
non-compliance,  without  showing  office  found. 
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People  v.  Brown,  1  Cai.,  416.  The  State  has 
made  no  claim  to  any  of  these  lands  since  1787; 
but  suffered  them  to  be  held  by  the  children 
of  D.  Golden.  Such  a  lapse  of  time  will  war- 
rant a  presumption  that  the  conditions  have 
been  complied  with. 

3.  It  was  not  necessary,  in  order  to  make  out 
our  case,  to  resort  to  the  will  of  Lieut. -Gov. 
Golden.  The  partition  and  possession  under 
it  proved,  prima  facie,  at  least  that  the  title  was 
in  D.  Golden,  independent  of  the  will. 

The  defendant  is  estopped  to  object  that  the 
estate  did  not  pass  and  become  executed  by 
the  Statute  of  Uses.  By  his  act  of  taking  a 
title  from  Gooper,  he  acknowledged  his  estate; 
and  we  claim  under  him.  Besides,  "  an  estate 
in  a  trustee  shall  not  be  set  up  against  thecestui 
que  trust ;  anything  shall  rather  be  presumed." 
(Cowp.,  36,  per  Ld.  Mansfield.)  The  statute, 
however,  did  execute  the  use.  The  authorities 
592*]  *cited  on  the  other  side  are  where  the 
trustees  had  power  to  sell  the  whole  estate.  In 
this  case  the  power  was  to  sell  only  a  part,  and 
the  power  to  mortgage  a  part  operated,  at  most, 
as  a  mere  charge  on  the  land,  and  the  fee  was 
left  to  be  executed  in  the  cestuis  que  use,  subject  j 
to  a  lien  which  is  regarded  by  the  law  as  mere-  j 
ly  personal.  If,  however,  the  trustee  ever 
had  the  legal  estate,  it  was  only  for  a  sufficient 
time  to  reimburse  himself  ;  and  this  object  hav- 
ing been  answered,  it  is  now  in  the  cestuis  que 
use.  (1  Cruise  Dig.,  tit.  12,  Trust,  sec.  5  ;  3 
East,  162.) 

Mr.  D.  C»dy,  same  side.  It  would  be  dif- 
ficult to  state  an  admission  more  full  or  un- 
equivocal than  the  one  made  by  the  defendant 
to  Cochran.  The  declarations  of  a  party  in  pos- 
session as  to  his  title,  are  evidence  against 
him,  and  all  claiming  under  him.  (4  Johns., 
230,  234.)  This  proposition  is  illustrated  by  a 
variety  of  cases  in  our  reports,  less  strong  than 
the  present  one.  (12  Johns.,  96  ;  18  Id.,  332.) 
The  case  cited  against  us  from  6  Johns. ,  20,  was 
an  attempt  to  prove  a  transfer  of  title  by  parol. 
To  allow  this,  would  overrule  the  Statute  of 
Frauds  ;  but  no  such  consequence  follows  from 
receiving  the  acknowledgment  of  a  defend- 
ant who  shows  no  title,  as  prima  fade  evidence 
of  title  in  the  lessors. 

Again ;  offering  the  Act  of  Attainder  in  evi- 
dence was  an  affirmation  that  D.  Golden  once 
owned  the  land.  To  repel  this,  we  read  the 
Act  of  1787.  The  defendant  now  says  D.  Col- 
den  never  owned  the  premises.  Why  then  did 
he  show  the  Act  of  Attainder  ? 

But  we  show  a  title  in  D.  Golden.  The  Com- 
missioners of  Forfeitures  furnished  the  Treas- 
urer of  the  State  with  a  copy  of  the  location 
and  appraisal,  made  pursuant  to  the  Act  of 
1787.  This  included  the  premises  in  question. 
The  Treasurer  received  from  C.  Golden,  the 
trustee,  the  value  of  the.se  lands. 

The  writing  from  the  Comptroller's  office 
was  not  a  copy  of  a  copy  within  the  meaning 
of  the  rule  relied  upon.  The  memorandum 
made  on  the  copy  by  the  Treasurer,  constituted 
it.  in  one  sense,  and  for  the  purpose  of  the 
present  investigation,  an  original  document.  It 
was,  at  least,  prima  facie  evidence. 

593*1  *Curia.  per  SUTHERLAND,  J.  I  think 
the  plaintiff  is  entitled  to  recover.  The  deed 
from  Cooper  to  the  defendant,  and  his  admis- 
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sions  to  Cochran  that  the  estate  belonged  to 
Mrs.  Cooper,  and  that  if  she  had  signed  the 
deed  with  her  husband,  his  title  would  have 
been  good,  were  sufficient,  prima  facie,  to  es- 
tablish the  fact  that  Cooper  was  only  tenant  by 
the  curtesy,  and  that  the  estate  belonged  to  his 
wife,  of  whom  Mrs.  Swartwout,  one  of  the 
lessors  of  the  plaintiff,  is  the  sole  heir.  The 
admissions  of  the  defendant  do  not  fall  within 
the  class  of  cases  in  which  it  has  been  held 
that  parol  acknowledgments,  as  to  the  title  of 
real  estate,  are  inadmissible.  I  think  it  will  be 
found,  in  all  those  cases,  either  that  a  title  had 
been  previously  made  out,  which  it  was  sought 
to  devest  by  the  parol  admissions,  contrary  to 
the  provisions  of  the  Statute  of  Frauds,  or  it 
appeared  from  the  acknowledgments  them- 
selves that  there  had  been  written  conveyances, 
and  that  the  admissions,  therefore,  were  not 
the  best  evidence  that  existed  in  the  case. 
Thus,  in  Jackson  v.  Vosburgh,  7  Johns.,  186, 
after  the  plaintiff  had  established  his  title,  the 
defendant  offered  to  prove  a  parol  disclaimer, 
by  the  lessors  of  the  plaintiff,  of  any  right  to 
the  premises.  So  in  Jackson  v.  Kissdbrack,  10 
Johns.,  336,  the  defendant  claimed  title  under 
an  agreement  between  him  and  the  lessor  of 
the  plaintiff,  which  was  held  to  amount  to  a 
lease  or  present  demise.  He  also  proved  the 
payment  of  rent.  The  plaintiff  then  offered  to 
show  that  the  defendant  had  disclaimed  hold- 
ing under  him,  and  had  expressly  denied  his 
title.  The  court  say,  if  an  interest  passed  to 
the  defendant  by  the  agreement,  no  subsequent 
disclaimer  by  parol  can  abrogate  it ;  for  a  free- 
hold interest  can  not  be  devested  by  words  in 
pats.  \nBrant  v.  Livermore,  10  Johns.,  358, 
after  the  lessors  of  the  plaintiff  had  established 
their  title  to  the  premises  in  question,  the  de- 
fendant offered  to  show  that  two  of  the  lessors, 
since  the  commencement  of  the  suit,  had  dis- 
claimed all  interest  or  ownership  in  the  land. 
The  court  say  parol  evidence  of  a  disclaimer 
to  a  title  to  real  property,  otherwise  valid  is  in- 
admissible. So  in  Jackson  v.  Gary,  16  Johns., 
302,  the  defendant  had  established  a  clear 
title  ;  and  it  was  attempted  on  the  part  of  the 
plaintiff  to  *show  that  she  had  repeat-  [*594 
edly  admitted  that  she  had  only  a  life  estate, 
and  that  the  grantor  of  the  plaintiff  had  a 
right  to  convey  the  fee  subject  to  her  life  es 
tate.  Ch.  J.  Spencer  says  the  parol  declara- 
tions made  by  the  defendant  avail  nothing  ; 
for,  though  parol  declarations  of  tenancy  have 
been  received,  with  certain  qualifications,  parol 
proof  has  never  yet  been  admitted  to  destroy  or 
take  away  a  title. 

In  Jackson  v.  S/iearman,  6  Johns.,  19,  it  ap- 
peared from  parol  admissions  that  there  had 
been  a  written  conveyance  ;  and  the  court  ex- 
cluded the  parol  proof,  saying  that  the  extent 
of  the  title  transferred,  Ac.,  rested  upon  higher 
evidence  limp  upon  parol  proof  of  acknowledg- 
ment by  the  party.  It  rested  upon  the  written 
assignment  of  the  lease. 

But  where  the  party  in  possession  has  not 
established  a  legal  title,  his  declarations,  and 
the  declarations  of  those  under  whom  he 
claims,  as  to  the  nature  and  extent  of  their  in- 
terest, or  as  to  the  right  of  the  plaintiffs,  have 
repeatedly  been  received  in  evidence.  Thus, 
in  Jackfwn  v.  Bard,  4  Johns.,  230,  declarations 
of  a  party  under  whom  the  defendant  claimed, 
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showing  a  distrust  of  his  own  right,  and  an 
admission  of  the  titleof  the  plaintiff,  were  held 
admissible.  So  also  in  Jackson  v.  Belknap,  12 
Johns.,  96,  and  in  Jackson  v.  M"Vey,  18  Johns., 
330,  the  defendant  was  allowed  to  give  evi- 
dence of  the  declarations  of  one  of  the  lessors, 
to  show  under  what  title  he  held. 

But  independently  of  the  admissions  of  the 
defendant,  the  evidence  of  title  in  the  les- 
sors of  the  plaintiff  was,  prima  fade,  sufficient. 
That  the  premises  in  question  were  once  the 
property  of  David  Colden,  appears  to  me  to  be 
admitted  by  the  course  of  the  defense  upon  the 
trial.  Before  the  plaintiffs  had  attempted  to 
connect  themselves  with  David  Colden,  or  to 
show  that  he  was  the  owner  of  the  property, 
and  the  source  of  their  title,  the  defendant  in- 
troduced the  Act  of  Oct.  22d,  1779,  by  which 
the  land  and  real  estate  of  David  Colden  were 
declared  to  be  forfeited  to,  and  vested  in  the 
people  of  this  State.  This  evidence  had  neither 
force  nor  pertinency,  unless  the  premises  in 
question  were  a  part  of  the  lands  so  forfeited. 
It  proceeded  upon  the  admission  that  the 
plaintiff  had  made  out  a  title,  prima  fade,  and 
595*]  was  *intended  to  show  a  title  out  of  the 
plaintiff,  and  in  the  people  of  the  State.  To 
repel  this  evidence,  the  plaintiff  read  the  Act 
of  Apr.  21,  1787,  for  vesting  the  estate  of  Da- 
vid Colden,  not  already  sold,  in  Cadwallader 
Colden,  in  trust  for  the  children  of  David  Col- 
den, of  whom  Mrs.  Cooper  was  one.  The  Act 
refers  to  a  certain  location  or  enumeration  of 
the  lands  of  David  Golden,  made  by  Cadwall- 
ader Colden,  Aug.  1,  1786.  and  delivered  to 
the  Commissioners  of  Forfeitures  of  the  west- 
ern district ;  and  directs  them  to  be  appraised 
by  such  appraisers  as  the  Commissioners 
should  appoint,  and  the  appraised  value  to  be 
paid,  either  to  the  Commissioners  or  to  the 
Treasurer  of  the  State  for  the  time  being  ;  and 
certain  maps  and  papers  which  were  in  the 
possession  of  David  Colden  at  the  time  of  his 
death,  and  which  belonged  to  the  office  of  the 
Surveyor-General,  were  to  be  procured,  and 
delivered  by  Cadwallader  Colden  to  the  Sur- 
veyor-General, &c.,  before  the  Act  could  take 
effect.  As  against  the  State,  the  location  thus 
referred  to  and  adopted  by  the  Act,  would  be 
conclusive  evidence  that  the  lands  mentioned 
were  the  lands  which  belonged  to  David  Col- 
den. It  was  those  lands  that  were  to  be  ap- 
praised and  paid  for.  The  location  is  spoken 
of  in  the  Act  as  having  been  delivered  to  the 
Commissioners  of  Forfeitures. 

The  exemplification  of  the  copy  of  the  cer- 
tificate- of  the  appraisers  was  competent  evi- 
dence ;  and  it  established  the  fact  that  the 
premises  in  question  were  included  in  the  loca- 
tion delivered  to  the  Commissioners  by  Cad- 
wallader Colden,  of  the  lands  of  David  :  that 
they  had  been  appraised  pursuant  to  the  Stat- 
ute, and  the  appraised  value  paid  into  the 
Treasury  of  the  State.  It  was  objected  to  this 
document,  that  it  was  but  the  copy  of  a  copy. 
It  however  appears  from  the  certificate  of  G. 
Barker,  the  Treasurer,  indorsed  on  the  docu- 
ment that  the  original  certificate  had  been  de- 
livered to  Cadwallader  Colden,  and  it  was 
shown  by  Mr.  Morse  that  they  were  not  to  be 
found  among  the  papers  of  Mr.  Colden.  This 
was  sufficient  to  authorize  the  introduction  of 
secondary  evidence. 
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But  although  this  certificate  is  styled  a  copy, 
it  may  well  be  considered  an  original  for  cer- 
tain purposes.  It  was  the  *evidence  [*596 
furnished  by  the  Commissioners  of  Forfeitures 
to  the  Treasurer,  as  to  what  lands  of  David 
Colden  were  included  in  the  location  mentioned 
in  the  Act,  and  of  their  having  been  appraised 
pursuant  to  the  Act,  in  order  that  he  might 
know  what  amount  to  receive  from  the  trust- 
ees. The  Treasurer  considered  it  as  affording 
competent  evidence  upon  those  points,  as  his 
voucher  or  authority  for  receiving  payment 
pursuant  to  the  Statute.  He  accordingly  in- 
dorsed upon  it  all  that  he  did  under  it ;  the 
amount  received  ;  that  he  gave  a  receipt  for  it 
to  Mr.  Colden ;  but  that  he  gave  no  deed  or 
conveyance,  Mr.  Colden  resting  his  title  upon 
the  certificate  of  the  appraisers,  and  upon  his 
receipt  for  the  money  ;  and  put  it  on  file  in  the 
office.  As  against  the  State,  it  is  certainly  to 
be  considered  an  original  document ,  and  as 
verifying  all  that  is  contained  in  it.  So  far  as 
the  Treasurer's  certificate  is  concerned,  it  is 
original ;  and  proves  the  payment  of  the  ap- 
praised value  of  the  land  in  the  State,  from 
which  a  previous  compliance  on  the  part  of 
the  trustee,  with  all  the  other  requirements  of 
the  Act,  is  necessarily  to  be  inferred. 

In  Jackson  v.  Belknap,  12  Johns.,  96,  the  les- 
sor claimed  title  under  a  deed  from  the  Sur- 
veyor-General, which  was  given  under  and 
pursuant  to  the  provisions  of  an  Act  of  the 
Legislature,  authorizing  the  Surveyor-General 
to  sell  such  lands  of  one  Weatherhead  as  one 
Cockburn  should  discover  to  have  become  for- 
feited by  the  attainder  of  Weatherhead  ;  and 
which  had  been  previously  discovered.  This 
Act,  and  the  deed  from  the  Survey  or- General, 
were  held  to  afford  prima  facie  evidence  that 
the  lands  mentioned  in  the  deed  were  lands 
discovered  by  Cockburn,  and  which  had  been 
forfeited  by  the  attainder  of  Weatherhead. 
The  court  say  the  Surveyor-General  was  a 
public  officer,  executing  a  special  trust  reposed 
in  him  by  the  Act.  He  was  only  authorized 
to  sell  such  land  as  Cockburn  should  discover 
to  him  to  have  become  forfeited  by  the  attaind- 
er of  Weatherhead.  It  is  to  be  presumed, 
therefore,  that  due  inquiry  was  made  by  him  ; 
and  the  title  given,  in  pursuance  thereof,  is  to 
be  received,  in  the  first  instance,  as  given  con- 
formably to  the  requisites  of  the  Act.  So  in 
this  case,  the  fact  that  the  officers  of  government, 
*whose  duty  it  was  to  see  the  provis-  [*597 
ions  of  the  Act  of  1787  carried  into  effect,  and 
complied  with  on  the  part  of  the  trustee,  have 
proceeded  as  they  could  not,  consistently  with 
their  duty,  have  done,  unless  the  trustee  had 
performed  whatever  was  incumbent  on  him  to 
do,  is  prima  fade  evidence  of  performance  on 
his  part.  The  Act  of  Jan.  27,  1789,  passed  for 
the  relief  of  Cadwallader  Colden,  assumes,  and 
takes  it  for  granted,  that  he  had  complied  sub- 
stantially with  the  Act  of  1787.  I  am,  there- 
fore, of  opinion  that  it  was  sufficiently  shown 
that  the  premises  in  question  were  included  in 
the  location  delivered  by  Cadwallader  Colden 
to  the  Commissioners,  as  mentioned  in  the 
Act ;  that  the  title  of  David  Colden  to  the  lands 
was  recognized  by  the  Act ;  and  that  it  was, 
therefore,  unnecessary  for  the  plaintiff  to  give 
further  evidence  on  that  point ;  and  that  a 
compliance  on  the  part  of  the  trustee  with  the 
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conditions  of  the  Act  was  prima  facie,  estab- 
lished. 

But  it  is  said,  if  the  provisions  of  the  Act  of 
1787  were  complied  with,  then  the  legal  estate 
in  the  lands  of  David  Golden,  mentioned  in  the 
Act  vested  in  Cadwallader  Golden,  and  is  not 
shown  to  have  been  transferred  to  the  heirs  of 
David.  Whether  the  trust  created  by  the  Act 
of  1787  was  executed  in  the  children  of  David 
Golden  by  the  Statute  of  Uses,  or  not,  I  do  not 
deeui  it  material  to  decide;  for  admitting  that 
it  was  not,  I  am  clearly  of  opinion  that  a  con- 
veyance from  the  trustee  to  the  cestui  que  trust, 
is,  under  the  circumstances  of  this  case,  to  be 
presumed,  if  such  conveyance  was  necessary 
to  vest  the  legal  estate  in  them. 

The  children  of  David  Golden  were,  by  the 
very  terms  of  the  Act,  the  individuals  intended 
to  be  benefited  by  it.  The  lands  of  David  were 
declared  to  be  vested  in  Cadwallader  in  trust 
for  them.  The  power  given  to  the  trustee  to 
sell  or  mortgage  a  portion,  if  necessary,  in 
order  to  pay  the  appraised  value  of  the  State, 
was  a  power  given  for  their  benefit.  If  the 
trustee  advanced  it,  he  was  authorized  to  sell 
or  mortgage  for  his  indemnity.  There  is  no 
evidence  that  the  money  paid  by  the  trustee  to 
the  Treasurer  was  his  own  money,  and  not 
money  raised  and  advanced  by  the  heirs.  But 
i>98*]  *if  such  be  the  presumption  of  law, 
then  it  is  fairly  to  be  intended,  after  this  lapse 
of  time,  either  that  it  was  subsequent! v  repaid 
by  the  heirs,  or  that  the  trustee  exercised  the 
power  given  to  him  by  the  Act,  and  sold 
enough  of  the  estate  to  reimburse  all  his  ad- 
vances. If  so,  then  the  purpose  for  which  the 
legal  estate  was  vested  in  him  was  accom- 
plished; and  it  became  his  duty  to  convey  it  to 
the  heirs;  and  the  law  will  presume  that  he  did 
his  duty.  (4T.R..682;  Cowp.,46;3Burr.,1901; 
Doug..  721;  11  Johns.,  456.)  This  presump- 
tion derives  confirmation  from  the  fact,  as  tes- 
tified to  by  Morse,  that  many  portions  of  the 
land  of  David  ('olden,  mentioned  in  the  loca- 
tion and  appraisement,  had  been  held  for  up- 
wards of  thirty  years  under  his  heirs;  and  also 
from  the  circumstance  that  the  defendant  him- 
self, as  early  as  1798,  took  a  conveyance  for 
the  premises  in  question  from  one  of  the  daugh- 
ters of  David  Golden,  and  the  husbands  of  two 
others. 

Indeed,  it  may  be  questionable  whether  this 
is  not  such  a  recognition  of  the  legal  title  of 
the  heirs  as  to  preclude  the  defendant  from 
denying  that  it  passed  from  the  trustee  to  the 
rest  ni  que  trust. 

Holding,  as  I  do,  that  the  Act  of  1787  recog- 
nize* the  lands,  mentioned  in  the  location  of 
Cadwallader  Coldcn,  as  the  lands  of  David 
('olden,  to  be  appraised  and  paid  for:  and  that 
tlic  proceedings  under  that  Act  sufficiently 
identify  them,  and  show  the  premises  in  ques- 
tion to  be  a  portion  of  them,  it  becomes  unnec- 
essary to  trace  the  title  of  David  ('olden  far- 
ther back.  All  the  testimony,  therefore,  in 
relation  to  the  will  of  Lieut. -Oov.  ('olden,  and 
the  partition  and  holding  in  conformity  to  it, 
Incomes  immaterial. 

I  am,  therefore,  of  opinion  that  the  plaintiff 
is  entitled  to  judgment  for  one  undivided 
fourth  part  of  the  premises  in  question. 

Neu>  (rid  denied. 
Go  WEN  4. 


Cited  in— 4  Wend..  560 ;  14  Wend.,  626 ;  10  N.  Y.,  544; 
16  Barb.,  32 ;  21  Barb.,  ,330 ;  22  Barb.,  165 ;  46  Barb., 
160 :  11  Mich.,  243 :  38  Mich..  330  ;  28  Am.  Dec.,  554 ; 
15  Am.  Dec.,  435,  456. 
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Purchaser  at  Sheriff's  Sale  under  Judgment 
against  Party  not  in  Possession — What  he 
must  Show  to  Recover  in  Ejectment — Where 
Party  against  whom  Judgment  was  Recovered 
is  in  Possession,  this  Sufficient — Conveyance  by 
Defendant  before  Judgment — Consideration — 
Construction  of  Registry  Act*. 

To  recover  in  ejectment  under  a  purchase  at  sher- 
iff 's  sale,  on  a  judgment  against  a  party  not  in  pos- 
session, the  plaintiff  must  prove  against  the  one 
found  in  possession,  that  the  party  against  whom  the 
judgment  wasreudered  had  some  right,  title  or  in- 
terest in  the  premises  sold.  And  it  was  held  not 
enough  to  show  that  such  party  held  adversely  for 
less  than  20  years,  but  abandoned  the  premises  be- 
fore judgment,  to  which  she  never  returned;  though 
a  few  months  after  abandoning,  she  conveyed  to  the 
defendant  in  ejectment,  who  afterwards  entered 
under  the  conveyance. 

An  equitable  or  legal  seisin  must  be  shown,  on 
which  a  judgment  can  attach,  and  be  a  lien,  in  order 
to  warrant  a  sale  of  real  estate  under  it. 

When  the  party  against  whom  the  judgment  is 
recovered  is  the  actual  possessor,  this  is  sufficient 
of  itself :  for  actual  possession  is  prima  facie  evi- 
dence of  title  :  and  he  caunot  show  title  in  another. 

If  one  convey,  before  judgment  against  him.  the 
land  conveyed  cannot  be  sold  under  the  judgment ; 
and  the  law  will  intend  such  conveyance  to  be  Ixma 
fide,  and  for  valuable  consideration,  till  the  contrary 
is  shown. 

Even  if  the  deed  be  founded  on  natural  love  and 
affection,  it  will  not  be  void  within  the  13  Eliz.,  as 
against  creditors,  if  it  be  not  shown  that  the  grantor 
was  indebted  to  such  a  degree  that  the  settlement 
will  deprive  the  creditors  of  an  ample  fund  for  pay- 
ment of  their  demands. 

And  a  deed  upon  such  a  consideration  is  good 
within  the  27  Eliz.,  as  against  subsequent  purchasers, 

But  not  in  either  case,  if  a  fraudulent  use  be  made 
of  it. 

The  Registry  Acts  are  not  confined  in  their  opera- 
tion to  subsequent  immediate  purchasers  from  the 
same  grantor ;  but  one  purchasing  raediutely  from 
him  :  e.  g..  under  a  judgment,  is  protected. 

The  Registry  Acts  are  remedial,  and  should  be 
liberally  and  beneficially  construed. 

But  the  purchaser  is  not  protectea  by  these  Acts, 
unless  the  grantor,  mediate  or  immediate,  had  some 
interest  which  could  pass  by  the  prior  recorded 
deed  under  which  the  purchaser  chums  the  protec- 
tion of  the  Acts. 

Citations— 1  R.  L..  370,  500:  1  Cai.  Cas..  66;  2  Bl. 
Com. ,196;  3  Cai.,  188;  12  Johns..  53H;  Cowp.,  713;  4 
Johns.,  216 ;  13  Johns.,  471. 

EJECTMENT  for  60  acres  of  land  in  Cherry 
Valley,  Otsego  Co.,  tried  at  the  December 
Circuit  for  that  county,  1824. 

On  the  trial,  the  plaintiff  proved  that  Elea- 
nor Town,  the  mother  of  the  defendant,  hud 
been  in  possession  of  the  premises  in  question, 
claiming  them  as  her  own.  and  exercising  acts 
of  ownership  over  them,  till  Nov.  1,  1820, 
when  she  removed  off  them.  The  defendant 
moved  on  in  Apr.  or  May,  1824.  It  did  not 
appear  who  had  possession  in  the  intermediate 
time. 

The  plaintiff  then  proved  that  one  Darly 
recovered  judgment  in  slander,  against  Eleanor 
Town,  for  words  spoken  in  May,  1*22,  at  the 
February  Term  of  the  Otsego  C.  P. ,  1S2:J,  then 
docketed,  for  $90  damages  and  costs;  and  t  lint 
under  an  execution  issued  upon  this  judgment, 
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the  premises  in  question  were  sold  to  the  lessor 
of  the  plaintiff,  the  attorney  of  Darly,  and  the 
sale  accompanied  with  the  usual  certificate, 
May  7.  1823;  that  Aug.  9,  1824,  the  sheriff  ex- 
ecuted a  conveyance  to  the  lessor,  which  was 
duly  acknowledged  and  recorded.  The  defend- 
<JOO*]  ant  then  gave  in  *evidence  a  deed  in 
fee  of  the  premises  in  question,  from  Eleanor 
Town  to  the  defendant,  who  is  her  daughter, 
dated  Mar.  30, 1821,  for  a  money  consideration, 
a  part  of  which,  it  was  proved,  had  been  paid. 
The  defendant  was  then  19  years  of  age  It 
did  not  appear  that  the  lessor,  when  he  pur- 
chased under  the  execution,  had  any  notice  of 
the  deed;  and  it  had  never  been  recorded. 

Mr.  A.  Stewart,  for  the  plaintiff,  contended 
that  Otsego  being  a  recording  county,  1  R.  L., 
370,  sec.  4,  and  the  defendant's  deed  not  being 
recorded,  it  was  void  against  a  bonafide  pur- 
chaser at  sheriff's  sale.  Jackson  v.  Terry,  13 
Johns.,  471;  Jackson  v.  Dubois,  4  Id.,  222.  As 
to  such  purchaser,  nothing  passed  from  Elea- 
nor Town  to  the  defendant. 

Mr.  I.  Seelye,  for  the  defendant.  The  plaint- 
iff did  not  prove  enough  to  entitle  him  to  re- 
cover. Eleanor  Town  abandoned  the  premises 
in  1820,  and  never  returned  to  them.  She  had 
possession  before,  and  claimed  title  ;  but  this 
was  not  an  interest  upon  which  a  judgment  in 
1823  would  attach. 

A  purchaser  at  sheriff's  sale  cannot,  at  any 
rate,  by  having  his  deed  of  land,  on  which  the 
judgment  never  attached,  first  recorded,  ac- 
quire a  title  against  one  who  purchased  before 
the  judgment.  The  judgment  debtor  must  be 
seised  at  the  time  of  docketing  the  judgment, 
or  at  some  time  afterwards.  A  purchaser  at 
sheriff's  sale,  under  a  judgment  which  is  not  a 
lien,  is  not  a  bona  fide  purchaser  within  the 
Recording  Act.  A  grantee  in  fee  is  not  obliged 
to  record  his  deed  to  guard  against  the  effect 
of  a  subsequent  judgment  docketed ;  or  as 
against  any  person  other  than  the  original 
grantor.  (2  Binn.,  502  ;  15  Johns.,  262.)  One 
is  bound  to  record  only  as  against  subsequent 
mortgages,  or  bona  fide  purchases  from  the 
grantor.  This  has  virtually,  I  think,  though 
not  directly,  heen  decided  by  the  court.  (4 
Johns.,  216.) 

The  plaintiff  was  the  attorney  of  Darly  in 
the  slander  suit,  and  cannot  be  considered  a 
bonafide  purchaser.  (3  Johns.  Ch.,  147,  344  ; 
15  Johns.,  262.) 

A  judgment  creditor  is  not  a  purchaser, 
within  the  meaning  of  the  Registry  Acts.  (4 
Cruise  Dig.,  343,  ch.  21,  sec.  2;  2  P.  Wms., 
491 ;  1  Sen.  &  L.,  160  ;  2  Binn.,  497;  Id.,  502.) 

6O1*]  *Curia,  per  WOODWORTH,  J.  Eleanor 
Town,  the  mother  of  the  defendant,  was  in  pos- 
session of  a  farm,  claimed  it  as  her  own,  and  ex- 
ercised acts  of  ownership  until  Nov.  1,1820, 
when  she  removed  from  the  premises.  Who  suc- 
ceeded her  does  not  appear.  These  facts  consti- 
tute a  good  adverse  possession,  during  the  time 
she  occupied  ;  but  the  moment  she  removed, 
the  continuity  of  the  adverse  possession  was 
broken,  and,  in  judgment  of  law,  the  posses- 
sion was  in  him  who  had  title.  There  is  no 
evidence  of  title  in  Eleanor  Town,  nor  how 
long  her  adverse  possession  continued.  To 
derive  any  benefit  from  the  latter,  it  must  ap- 
pear to  have  been  for  at  least  20  years.  That 
502 


not  being  pretended,  the  fact  is  not  established 
that  she  ever  had  any  rightor  title  to  the  prem- 
ises. 

In  February  Term,  1823,  Darley  recovered 
against  her  a  judgment  for  words  spoken  in 
May,  1822  ;  the  premises  were  sold  on  an  exe- 
cution issued  on  this  judgment,  and  the  lessor, 
who  was  attorney  for  Darley,  became  the  pur-« 
chaser.  The  certificate  of  sale  is  dated  May 
7,  1823.  Aug.  9,  1824,  the  land  not  being  re- 
deemed, the  sheriff  executed  a  deed,  which  was 
recorded  the  day  after. 

The  first  question  arising  in  this  case  is,  does 
the  evidence  introduced  by  the  plaintiff  entitle 
him-  to  recover  V  In  my  opinion  it  clearly  does 
not.  Whenever  real  estate  is  sold  under  an 
execution,  against  a  party  not  in  possession, 
and  the  purchaser  brings  an  action  of  eject- 
ment against  the  person  found  in  possession, 
it  cannot  be  questioned  that  the  plaintiff  is 
bound  to  prove  on  the  trial  that  the  defendant 
in  the  execution  had  some  right,  title  or  inter- 
est in  the  premises  sold. 

The  1st  section  of  the  Act,  1  R.  L.,  500,  de- 
clares that  lands,  tenements  and  real  estate 
may  be  sold,  and  the  judgment  shall  be  a  lien 
on  the  same.  The  form  of  the  execution  would 
seem  to  imply  a  legal  seisin,  but  cannot  con- 
trol the  declared  intent  of  the  Legislature, 
which  makes  every  species  of  real  estate  liable 
to  sale.  When  a  statute  speaks  of  a  seisin,  an 
equitable  may  be  as  well  intended  as  a  legal 
one  ;  the  term  is  applicable  to  both.  (1  Cai. 
Gas.,  66.)  It  is  evident,  then,  that  a  seisin 
must  be  shown  *upon  which  the  judg-  [*OO2 
ment  attached  in  order  to  recover  the  posses- 
sion. Where  the  defendant  in  the  execution 
is  the  possessor,  it  is  of  itself  sufficient  ;  for 
actual  possession  is,  prima  facie,  evidence  of  a 
legal  title.  (2  Bl.  Com.,  196.)  He  cannot 
show  title  in  another,  for  the  plaintiff  comes 
into  exactly  such  estate  as  the  debtor  had;  and 
if  it  was  a  tenancy,  the  plaintiff  will  be  a  ten- 
ant also,  and  estopped  in  a  suit  by  the  land- 
lord from  disputing  his  right,  in  the  same  man- 
ner as  the  original  tenant.  This  was  so  held 
in  Jackson  v.  Graham,  3  Cai. ,  188. 

There  is,  then,  a  failure  on  the  part  of  the 
plaintiff  to  make  out  any  right  in  Eleanor 
Town  to  the  premises  ;  and  consequently,  from 
his  own  showing,  nothing  passed  by  the  sale. 

If,  however,  the  defendant  has  produced 
proof  which  sufficiently  establishes  the  right 
of  Eleanor  Town,  the  plaintiff  may  avail  him- 
self of  the  evidence  ;  for  the  judgment  of  the 
court  must  be  founded  on  the  whole  case. 

The  defendant  gave  in  evidence  a  deed  from 
Eleanor  Town  to  Lydia  Town,  her  daughter, 
the  defendant,  then  19  years  of  age,  executed 
Mar.  30,  1821,  for  a  money  consideration,  and 
proved  that  a  part  of  the  consideration  had 
been  paid.  Does  this  additional  fact  remedy 
the  defect  in  the  plaintiff's  proof  ?  After  an 
attentive  consideration  of  its  efficacy,  I  think 
it  does  not.  Separating  this  act  from  every- 
thing relating  to  the  former  possession  of 
Eleanor  Town,  with  which  it  does  not  appear 
to  have  any  connection,  it  does  not  furnish 
evidence  of  any  right  in  her  at  the  time  the 
conveyance  was  made.  The  case  is  silent  as 
to  the  fact,  in  whom  was  the  title  vested  ;  and 
and  as  to  possession,  that  had  been  abandoned 
several  months  previously.  It  does  not  appear 
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that  Eleanor  Town  had  even  a  right  of  posses- 
sion to  transfer  to  the  defendant.  How,  then, 
can  it  be  said  that  she  took  anything  under 
the  deed  ?  It  purports  to  convey  all  the  right, 
and,  as  against  the  grantor,  would  estop  her 
from  asserting  a  right  to  dispossess  the  defend- 
ant ;  but  nothing  more.  Here,  then,  as  'it 
§  seems  to  me,  is  an  insuperable  difficulty  in  the 
'plaintiff's  way.  His  deed  is  necessarily  in- 
operative, unless  the  judgment  was  a  lien;  and 
6O3*]  that  cannot  *be,  unless  there  is  a  legal 
or  equitable  seisin.  Eleanor  Town  not  having 
either,  nothing  could  pass  by  the  sale  to  the 
plaintiff.  It  would  be  a  perversion  of  the  Stat- 
ute, authorizing  the  sale  of  lands,  tenements 
or  real  estate,  to  adjudge  that  a  case  of  this 
kind  was  within  its  provisions. 

But  there  is  another  answer  equally  conclu- 
sive ;  if  it  be  admitted  that  at  the  date  of  the 
deed  Eleanor  Town  had  seisin  of  the  premises, 
then  she  parted  with  all  her  right  and  title.and 
the  deed  is  valid,  if  not  fraudulent  and  void 
against  creditors  and  subsequent  purchasers. 
There  are  no  circumstances  disclosed  to  estab- 
lish fraud.  It  does  not  not  appear  that  the 
grantor  was  indebted  at  the  time,  and  the  deed 
was  executed  more  than  a  year  before  the 
speaking  of  the  words  for  which  the  damages 
were  given.  The  deed  was  given  for  a  money 
consideration,  a  part  of  which  was  paid.  We 
cannot  intend  that  the  consideration  was  in- 
adequate, or  that  the  payment  was  not  well 
secured.  If  it  was  intended  to  attack  the 
transaction  as  fraudulent,  on  either  of  these 
grounds,  proof  of  the  facts  ought  and  proba- 
bly would  have  been  brought  before  the  court. 
In  the  absence  of  proof,  it  may  be  presumed 
the  plaintiff  rested  on  other  grounds.  We 
are  to  intend,  on  the  facts  before  us,  that  the 
deed  was  bona  fide,  and  for  valuable  consider- 
ation, and  consequently  valid  against  the 
claims  of  creditors  and  subsequent  purchasers. 
In  this  view  of  the  case,  it  becomes  unneces- 
sary to  consider  how  far  the  law  would 
protect  the  defendant,  provided  it  had  been 
a  conceded  point  that  the  mother  made  the 
deed  to  her  daughter  on  the  consideration 
of  natural  love  and  affection.  In  that  case,  it 
would  unquestionably  have  been  good  against 
creditors,  according  to  the  construction  given 
to  the  13  Elizabeth,  because  it  is  free  from  the 
imputation  of  fraud.  This  question  was  very 
ably  examined  by  Ch.  J.  Spencer,  in  Verplink 
v.  Slerry,  12  Johns.,  536.  It  was  there  held 
that  to  impeach  a  voluntary  settlement,  made 
on  a  meritorious  consideration,  it  is  necessary 
that  the  seller  should  not  only  be  indebted, but 
should  be  insolvent,  or  in  doubtful  circum- 
stances at  the  time  ;  that  if  the  grantor  be  not 
indebted  to  such  a  degree,  as  that  the  settle- 
ment will  deprive  the  creditors  of  an  ample 
<$O4*]  fund  for  the  payment  of  *their  debts, 
the  consideration  of  natural  love  and  affection 
will  support  the  deed,  although  a  voluntary 
one,  against  his  creditors.  The  Statutes  13 
and  27  Eliz.  contain  the  general  proviso  an- 
nexed to  our  Statute,  excepting  from  their  op- 
eration those  deeds  only  which  are  twnafide, 
and  upon  good  consideration.  The  same 
learned  judge  observed  in  the  case  referred  to, 
that  the  deed  from  Arden  to  Mrs.  Sterry  had 
these  two  circumstances  ;  it  was  bona  fide,  and 
it  had  a  good  consideration,  that  of  Jove  and 
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natural  affection  ;  and  was  saved  by  the  ex- 
press proviso  of  the  statute.  I  entirely  sub- 
scribe to  the  doctrine,  that  neither  a  creditor 
under  the  13th,  nor  a  subsequent  purchaser 
under  the  27  Eliz. ,  can  impeach  a  conveyance 
bona  fide,  founded  on  natural  love  and  affec- 
tion, free  from  the  imputation  of  fraud,  and 
where  the  grantor  had,  independent  of  the 
property  granted,  an  ample  fund  to  satisfy  his 
creditors;  with  this  qualification,  however, 
that  if  a  fraudulent  use  is  made  of  a  settle- 
ment, it  may  be  carried  back  to  the  time  when 
the  fraud  commenced,  as  was  held  in  Doe  v. 
Rutledge,  Cowp.,  713.  If  the  grantor  con- 
tinues in  possession,  and  receives  the  rents 
and  profits,  or  if  there  are  other  circumstances 
subsequently,  calculated  to  deceive  the  subse- 
quent purchaser,  without  doubt  they  would 
contaminate  the  deed  ;  but  without  them  it 
would  be  valid.  If  this  view  be  correct,  it 
follows  that  had  the  deed  in  question  been 
founded  on  love  and  affection  merely,  the 
plaintiff  could  not,  on  the  facts  before  us,  as  a 
creditor  or  subsequent  purchaser,  have  de- 
feated its  operation.  A  Jortiori,  he  cannot, 
when  it  is  shown  not  to  rest  on  a  meritorious, 
but  valuable  consideration,  and  is  not  con- 
taminated with  fraud. 

If,  then,  the  deed  has  not  been  successfully 
assailed  on  this  ground,  by  its  legal  operation 
all  the  right  and  title  of  Mrs.  Town  was  trans- 
ferred to  the  defendant  long  before  the  judg- 
ment attached.  After  Mar.  30,  1821,  there 
was  no  interest  remaining  in  her  that  was  the 
subject  of  sale.  She  had  no  lands,  tenements 
or  real  estate  within  the  meaning  of  the  Stat- 
ute ;  and  consequently,  the  was  nothing  to 
give  life  or  effect  to  a  sheriff's  deed,  which 
solely  derives  its  efficacy  *from  the  [*GO5 
fact  that  the  defendant  in  the  execution  had 
an  interest  liable  to  be  sold. 

But  it  is  contended  that  a  bona  fide  purchaser 
at  a  sheriff's  sale,  without  notice  of  a  prior 
deed  not  recorded,  is  protected  by  putting  his 
deed  on  record.  It  is  true  that  the  deed  to  the 
defendant  has  not  been  recorded.  I  will 
briefly  inquire  whether  that  fact  is  material. 
It  has  been  urged,  on  the  argument,  that  the 
statute  is  confined  in  its  application  to  a  pur- 
chaser from  the  same  grantor.  The  words 
used  in  the  Act  are,  "any  subsequent  bona 
fide  purchaser  or  mortgagee  for  valuable  con- 
sideration." (1  R.  L.,  370.)  The  statute  is 
remedial,  and  ought  to  be  liberally  construed. 
To  say  that  the  second  deed  must,  in  all  cases, 
be  given  by  the  same  grantor,  is  too  limited  a 
construction  to  remedy  theevil  the  Legislature 
had  in  view.  The  intent  being  to  guard  the 
fair  subsequent  purchaser  against  secret  out- 
standing conveyances,  why  should  not  the 
statute  apply,  where  the  second  deed  was  ob- 
tained mediately  from  the  same  grantor  as 
well  as  to  cases  where  it  was  immediately 
given  by  him  ?  If  a  defendant  confesses  a 
judgment,  he  thereby  indirectly  authorizes  a 
sale  and  the  execution  of  a  deed.  If  judgment 
is  obtained  against  him,  without  a  pica  of  con- 
fession, although  it  cannot  he  suid  that  the  de- 
fendant assented  to  the  judgment  and  sale,  yet 
they  are  founded  on  his  delinquency.  The 
non-payment  of  the  debt  due  from  the  debtor, 
is  the  foundation  of  the  judgment  and  sale. 
Whether  willingly  or  unwillingly,  the  whole 
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proceeds  from  the  fault  of  the  debtor,  who  is 
to  be  considered  as  the  source  from  whence 
the  purchaser  derives  his  claim.  It  would, 
therefore,  seem  not  to  be  a  forced  construction 
of  the  statute,  to  apply  it  to  such  cases.  In 
either  case,  the  reason  for  protecting  the  pur- 
chaser is  the  same.  I  therefore  concur  in  the 
opinion  expressed  in  Jackson  v.  Dubois,4  Johns. 
216,  and  Jackson  v.  Terry,  13  Johns.,  471.  In 
the  first  case,  Mr.  Justice  Spencer  observed  that 
a  mortgage  not  registered  had  a  preference  over 
a  subsequent  judgment  docketed.  But  if  the 
land  should  be  sold  by  the  sheriff,  under  the 
judgment,  prior  to  the  registry  of  the  mort- 
OOG*]  gage,  a  bona  fide  purchaser  *at  the 
sheriff's  sale  would  be  protected  against  the 
mortgage.  It  was  not  necessary  to  the  decis- 
ion of  that  case  to  lay  down  the  doctrine  ; 
nevertheless,  I  think  it  correct  for  the  reasons 
already  given.  The  case  in  13  Johns,  ex- 
pressly decides,  that  if  after  land  has  been  sold 
on  execution,  and  a  conveyance  made  by  the 
sheriff  .and  before  such  conveyance  is  recorded, 
the  former  proprietor  conveys  it  to  a  bona  fide 
purchaser,  for  a  valuable  consideration,  who 
has  his  deed  first  recorded,  such  subsequent 
purchaser  will  gain  a  priority.  The  doctrine 
in  this  case  supports  the  proposition  laid  down 
in  4  Johns.  It  turned  on  priority  of  record- 
ing. Terry,  the  defendant,  derived  title  under 
a  judgment  prior  to  the  date  of  the  deed  from 
James  Turner  to  the  lessor  of  the  plaintiff , and 
yet  failed  because  his  deed  had  not  been  first 
recorded.  If  a  sheriff's  deed  is  within  the  Re- 
cording Act,  it  seems  to  me  clear  that  the 
principle  of  this  case,  which  entitled  Merrit  to 
recover  on  a  junior  title  first  recorded,  would 
entitle  a  purchaser  at  sheriff's  sale,  whose  deed 
was  recorded,  to  a  preference  over  a  prior  un- 
registered mortgage.  I  consider  the  law  cor- 
rectly laid  down  in  both  cases  ;  but  they  do 
not  decide  the  present  question.  In  each  of 
those  cases,  the  defendant  in  the  execution  had 
an  interest  liable  to  be  sold.  In  the  first, Sam- 
mons  was  mortgagor,  and  had  an  interest 
upon  which  the  judgment  was  a  lien  ;  in  the 
second,  the  deed  from  Archibald  Turner  to 
James  Turner  was  fraudulent  and  void  as 
against  creditors  ;  consequently,  the  judgment 
against  Archibald  became  a  lien,  having  been 
entered  before  James  Turner  made  a  bona  fide 
sale  to  Merrit.  These  facts  were  essential,  in 
order  to  maintain  the  proposition  that  a  sher- 
iff's deed  is  within  the  Recording  Act.  In  the 
present  case,  Eleanor  Town  had  no  title,  and 
the  judgment  was  no  lien.  I  cannot  perceive 
that  the  plaintiff  acquired  anything  more  than 
if  (he  sheriff  had  sold  and  conveyed  the  same 
premises  on  an  execution  against  John  Doe  or 
Richard  Roe,  who  were  utter  strangers.  A 
subsequent  bona  fide  purchaser  within  the 
meaning  of  the  Act,  must  be  one  with  whom 
the  grantor  in  the  first  deed  actually  conveyed, 
or  who  did  or  suffered  some  act  which,  by  the 
operation  of  law,  authorized  a  sale  and  con- 
OO7*]  veyance  ;  and  if  *the  deed  was  in  con- 
sequence of  a  sale  under  a  judgment,  then  that 
the  property  sold  was  a  legitimate  subject  of 
such  sale. 

These  principles  decide  the  plaintiff's  claim. 
Eleanor  Town  has  not  conveyed  to  the  plaint- 
iff, nor  done  any  act  authorizing  a  valid  con- 
veyance. There  was  no  lien  on  the  premises, 
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and  no  authority  was  given  by  law  to  sell  and 
convey.  How  liberal  and  extensive  soever 
may  be  the  construction  of  the  statute,  and 
giving  full  effect  to  the  cases  referred  to,  I 
think  it  demonstrable  that  the  present  case  is 
not  within  the  letter  or  spirit  of  the  4th  section 
of  the  Act  concerning  Deeds  and,  consequently, 
that  the  defendant  is  entitled  to  judgment. 

Judgment  for  the  defendant. 

Cited  in— 8  Cow.,  436 ;  9  Cow.,  84, 124, 192 ;  1  Wend. 
504;  6  Wend.,  2125;  8  Wend.,  626;  11  Wend..  433;  15 
Wend.,  595;  10  N.  Y.,  542;  24  N.  Y.,  633;  59  N.  Y., 
346 ;  6  Barb.,  69,  128 ;  19  How.  Pr.,  483 ;  1 E.  D.  S.,  333; 
7  Leg.  Obs.,  148 ;  94  111..  60 ;  21  Am.  Dec.,  313 ;  39  Am . 
Dec.,  255  (1  Bob.,  123);  50  Am.  Dec.,  324  (6  Ga.,  103). 


M'NEILLY  «.  RICHARDSON. 

Advance  of  Money  by  Plff.  to  Deft,  to  be  Used 
for  Particular  Purpose — Money  Used  for  Dif- 
ferent Purpose — Deft,  not  Chargeable  until 
Day  of  Payment — Discharge  in  Insolvency 
Does  not  Affect  Debts  Accruing  after  Petition 
Presented —  When  Affects  Debtors  Hesiding  out 
of  U.  8. 

The  plaintiff,  resident  in  Ireland,  drew  a  bill  of  ex- 
change in  favor  of  the  defendant,  resident  in  N.  Y., 
for  money,  to  be  employed  in  building  a  vessel,  and 
prosecuting  a  particular  adventure,  pursuant  to  a 
previous  agreement. 

The  defendant  received  the  bill,  May  27, 1818 ;  and 
the  money  was  paid  to  him  upon  it,  July  29, 1818. 
The  defendant'  built  the  vessel,  but  employed  her  in 
a  different  adventure  from  the  one  agreed  on.  June 
22, 1818.  he  petitioned  for  his  discharge  under  the 
Act  for  Giving  Relief  in  Cases  of  Insolvency,  1  R. 
L.,  460 ;  which  was  granted,  his  property  being  as- 
signed, &c.,  Aug.  12. 1818 ;  held,  that  the  money  was 
recoverable  as  money  had  and  received  to  the 
plaintiff's  use ;  and  that  the  debt,  not  accruing  till 
after  the  defendant  petitioned,  was  not  affected 
by  the  discharge. 

Where  one  advances  money  to  another,  to  be  em- 
ployed in  a  particular  manner,  and  he  appropriates 
it  to  a  different  object,  it  may  be  recovered  back  as 
money  had  and  received  to  the  use  of  him  who  ad- 
vances it. 

A  discharge  under  the  Act  for  Giving  Relief  4n 
Cases  of  Insolvency,  does  not  affect  debts  which  are 
contracted  after  the  time  of  presenting  the  petition. 

Nor  will  the  discharge  affect  creditors  residing 
out  of  the  U.  S.,  unless  the  8th  section  of  the  Act  be 
pursued. 

Citation— 1  R.  L.,  460. 

A  SSUMPSIT,  for  money  had  and  received  to 
li  the  plaintiff's  use,  tried  before  Woodworth, 
J.,  at  the  N.  Y.  sittings,  Apr.  23,  1822,  when 
a  verdict  was  taken  for  the  plaintiff,  for  $2,- 
794.84,  subject  to  the  opinion  of  the  court  on 
the  following  case : 

The  plaintiff,  resident  in  Ireland,  sent  to  the 
defendant,  a  resident  in  the  City  of  N.  Y.,  a 
bill  of  exchange  drawn  by  Cressy  &  Dawson, 
of  Lawrence  Town  in  Ireland,  on  Abraham 
Bell,  of  the  City  of  N.  Y.,  merchant,  in  favor 
of  the  defendant,  dated  Mar.  19,  1818,  for 
$2,210,  payable  at  60  days'  sight.  The  bill  was 
accepted  *May  27,  1818,  and  paid  to  the  [*«O8 
defendant  July  29,  1818.  The  amount  of  the 
bill  was  received  by  the  defendant  on  account 
of  the  plaintiff. 

The  counsel  for  the  defendant  then  produced 
the  discharge  of  the  defendant  under  the  In- 
solvent Act  of  this  State,  entitled  "  An  Act  for 
Giving  Relief  in  Cases  of  Insolvency  ; "  and 
relied  upon  that  discharge  in  bar  of  the  plaint- 
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iff's  action.  The  discharge  was  dated  Aug. 
12,  1818. 

The  counsel  for  the  plaintiff  then  produced 
the  petition  of  the  defendant,  with  the  accom- 
panying document,  under  the  Act,  from  which 
it  appeared  that  the  petition  was  presented  to 
the  Recorder  of  the  City  of  K  Y.  June  22, 
1818  ;  that  the  creditors  were  required  to  show 
cause  Aug.  12,  1818 ;  and  on  that  day  the  de- 
fendant executed  an  assignment  of  his  estate 
and  obtained  the  discharge.  It  further  ap- 
peared, that  in  the  account  of  the  creditors  of 
the  defendant,  the  plaintiff  was  not  represented 
as  a  creditor,  nor  was  the  bill  of  exchange  in- 
cluded in  the  inventory  of  the  defendant's  es- 
tate. 

The  judge  being  of  opinion  that  the  dis- 
charge was  not  a  bar  to  the  plaintiff's  right  to 
recover,  the  counsel  for  the  defendant  called 
Hugh  Hill,  who  testified  that  he  was  well  ac- 
quainted with  the  parties  ;  that  he  saw  the 
plaintiff  in  Belfast  in  1817  and  1818  ;  that  he 
had  a  conversation  with  him  relative  to  the 
business  in  which  the  witness  and  the  defend- 
ant, and  the  plaintiff  and  the  plaintiff's  brother 
were  concerned  ;  that  the  plaintiff  admitted 
the  agreement  between  them  to  be  that  the 
defendant  was  to  build  a  vessel,  load  it  with 
tobacco  and  send  it  to  Ireland  on  their  joint 
account ;  that  the  bill  was  remitted  on  ac- 
count of  that  concern  ;  that  the  witness  also 
advanced  $2,000  on  the  account  of  the  con- 
cern ;  that  he  did  not  consider  that  either  him- 
self or  the  plaintiff  was  to  be  concerned  in  the 
vessel,  if  it  was  not  loaded  with  tobacco  and 
sent  to  Ireland  ;  that  the  defendant  had  ad- 
mitted to  the  witness  that  instead  of  sending 
the  vessel  to  Ireland  with  a  cargo  of  tobacco, 
he  loaded  her  with  a  different  cargo  and  sent 
OO9*]  *her  to  Havana  ;  that  the  defendant 
has  never  rendered  any  account  to  the  witness 
as  part  owner  of  the  vessel  or  cargo  ;  that  the 
witness  had  seen  the  plaintiff  in  Ireland  after 
the  vessel  was  finished,  and  understood  from 
him  that  it  was  called  the  Retrieve. 

John  White  testified  that  the  defendant  built 
the  schooner  Retrieve,  which  cost,  as  near  as 
the  witness  could  tell,  about  $10,000  ;  that  the 
witness  was  employed  as  superintendent ;  that 
she  was  sent  on  a  voyage  to  Havana,  which  the 
witness  had  understood  was  a  losing  one. 

The  counsel  for  the  defendant  then  offered 
to  go  into  an  examination  of  the  accounts  of 
the  voyage  ;  from  which,  as  he  stated,  it 
would  appear  that  the  voyage  had  been  a  dis- 
astrous one,  and  that  the  defendant  had  lost  a 
large  sum  of  money. 

The  judge  rejected  this  evidence. 

Mr.  O.  Brinckerlioff,  for  the  plaintiff.  The 
insolvent  discharge  was  no  bar.  When  the 
defendant  petitioned,  he  held  the  bill  as  agent 
or  factor  of  the  plaintiff;  and  the  money  which 
he  received  under  it  was  holden  in  the  same 
way.  This  the  law  will  intend,  as  it  was  his 
duty  so  to  consider  and  hold  it.  That  prop- 
erty holden  as  agent,  factor  or  trustee,  will  not 
pass  under  a  bankrupt  assignment,  is  abun- 
dantly settled  by  the  authorities.  (10  Johns., 
63,  2«9  ;  2  Vern.,  638  ;  Paley  on  Ag.,  79  ;  3 
Maule  &  S.,  576,  per  Ld.  Ellenborough,  Ch.  J.) 

The  money  being  advanced  to  the  defend- 
ant on  account  of  a  special  adventure,  and  no 
part  appropriated  to  that  or  any  other  object, 
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he  is  accountable  for  money  had  and  received. 
(5  T.  R..  226,  per  Ld.  Kenyon,  Ch.  J.  ;  1  East, 
554  ;  9  Id.,  12  ;  Willes,  404.) 

Mr.  S.  Jones,  for  the  defendant.  The  bill 
was  paid  to  the  defendant  July  29.  The  avails 
then  became  a  part  of  his  own  funds.  The 
bill  was  no  longer  a  chose  in  action.  The  as- 
signment and  discharge  which  took  place  in 
Aug.,  *operated  on  all  debts  due  from  [*61O 
the  defendant  before  the  assignment,  and  this 
among  the  rest.  The  plaintiff  might  have  come 
in  for  his  dividend.  If  the  money  received  on 
the  bill  was  kept  distinct  from  the  defendant's, 
as  trust  money,  it  lay  with  the  plaintiff  to  show 
it.  . 

But  the  money  was  appropriated  by  the  de- 
fendant. So  far  as  the  building  of  the  schooner 
was  concerned,  the  contract  was  literally  pur- 
sued. Nor  does  it  appear  but  that  changing  the 
destination  of  the  vessel  was  proper  under  the 
circumstances.  War,  or  other  cause  for  this, 
might  have  intervened.  The  change  will  be 
intended  to  have  been  proper,  till  the  contrary 
be  shown. 

Curia,  per  WOODWORTH,  J.  The  money 
was  advanced  by  the  plaintiff  to  be  applied  in 
a  particular  adventure.  He  never  consented  to 
a  different  appropriation.  The  defendant  has, 
on  his  own  risk  and  on  his  own  responsibility, 
undertaken  a  different  voyage,  and  chosen  a 
different  cargo.  With  the  profit  or  loss  of  this 
concern  the  plaintiff  had  no  connection.  This 
is  a  sufficient  reason  for  excluding  evidence  to 
prove  the  defendant's  loss.  The  money  not  being 
applied  according  to  the  contract,  the  plaintiff 
was  entitled  to  a  return  of  it,  as  money  had 
and  received  to  his  use.  The  defendant  must 
be  considered  as  holding  the  bill  in  trust  for 
the  plaintiff  to  the  day  of  payment.  Until  that 
time  he  was  not  the  plaintiff's  debtor  in  any 
amount.  A  bill  was  resorted  to  by  the  plaint- 
iff as  the  medium  by  which  to  make  the  remit- 
tance. The  defendant,  it  seems,  was  to  re- 
ceive the  money  for  a  particular  object,  and 
would  not  be  chargeable  till  the  day  of  pay- 
ment, unless  he  had  made  himself  liable  on  the 
ground  of  negligence. 

The  question  then,  is,  whether  the  discharge 
was  a  bar.  The  petition  was  presented  June 
22,  1818.  The  plaintiff  was  not  named  as  a 
creditor,  nor  the  bill  of  exchange  inserted  in 
the  inventory. 

I  think  it  very  clear  that  the  discharge  is 
no  bar  to  the  plaintiff's  action.  The  whole 
scope  of  the  Act,  1  R.  L.,  460,  has  reference  to 
creditors  and  debts  due,  or  to  become  due, 
*when  the  petition  is  presented.  The  [*O1  1 
1st  section  of  the  Act  gives  the  right  of  peti- 
tioning for  a  discharge,  to  the  insolvent  and 
his  creditors  who  shall  have  the  debts  owing 
to  them.  All  subsequent  proceedings  are  predi- 
cated on  this  fact.  The  existing  state  of  things 
at  the  time  of  presenting  the  petition  is  the 
criterion.  Persons  who  subsequently  become 
creditors,  are  necessarily  excluded  from  a  par- 
ticipation of  the  insolvent's  property,  and  are 
not  affected  by  the  discharge.  It  seems  to  me 
that  a  different  construction  would  defeat  the 
plain  intent  of  the  Act.  Suppose  an  insolvent 
at  the  time  of  presenting  his  petition,  was  in- 
debted $1,000,  for  two  thirds  of  which  sum  the 
creditors  became  petitioners ;  subsequent  to 
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this,  and  before  the  assignment,  the  insolvent 
contracts  debts  to  the  amount  of  $1,000  more ; 
the  doctrine  contended  for  would,  in  that  case, 
discharge  the  insolvent  when,  in  fact,  less  than 
one  third  of  the  creditors  in  amount  petitioned 
for  the  discharge.  The  intention  of  the  Act  is 
to  exonerate  the  debtor  from  debts  then  due  ; 
and,  consequently,  subsequent  creditors  are 
not  affected.  Again;  the  insolvent  is  required 
to  deliver  an  account  of  his  creditors,  and  the 
moneys  owing  to  them.  This  necessarily  ex- 
cludes subsequent  creditors.' 

The  6th  section  declares  that  upon  produc- 
ing a  certificate  from  the  assignee,  the  officer 
shall  discharge  the  insolvent  ^from  all  such 
debts  due  at  the  time  of  the  assignment  or  con- 
tracted for  before  that  time,  though  payable 
afterwards.  The  words  "such  debts,"  refer  to 
those  upon  which  the  proceedings  under  the 
Act  are  had.  They  alone  are  discharged. 
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The  19th  section  provides  for  a  distribution 
of  the  insolvent's  estate  ;  and  directs  that  a 
just  and  equal  distribution  be  made  to  credit- 
ors, whose  debts  are  discharged  by  the  Act ; 
which  seems  to  imply  that  there  may  be  others 
who  cannot  participate  in  the  distribution. 

In  the  present  case,  the  plaintiff  did  not  re- 
side in  the  U.  S.  By  the  8th  section,  it  is  ex- 
pressly enacted  that  debts  due  to  creditors  re- 
siding without  the  U.  S.  are  not  to  be  dis- 
charged, unless  the  foreign  creditor  petition, 
or  *receive  a  dividend,  or  two  thirds  of  [*6 1 2 
all  the  insolvent's  debts  including  foreign  debts 
shall  have  been  signed  off.  There  has  not  been 
a  compliance  with  these  requisitions.  I  am  of 
opinion  that  the  plaintiff  is  entitled  to  judg- 
ment. • 

Judgment  for  the  plaintiff. 

Cited  in— 7  Wend.,  71 ;  8  Wend.,  349 ;  Edm.,  188  ; 
2  Hall,  537 ;  2  Daly,  116. 
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CORRECTION  OF  ERRORS 


OP   THE 


STATE   OF  NEW   YORK, 

IN  JUNE  AND  JULY,  1825. 


JOHN  MURRAY  AND  JAMES  B.  MUR- 
RAY, Appellants, 

t>. 
JOHN  G.  COSTER,  ET  AL.,  Respondents. 

Bill  for  Account  and  Discovery— Plea  of  Statute 
of  Limitations,  Overruled — Defendant  Cannot 
Repeat  Ovei^ruled  Matter  in  Second  Answer. 

•  After  a  plea  of  the  Statute  of  Limitations  to  a  bill 
for  an  account  and  discovery,  with  an  accompany- 
ing answer,  is  overruled,  and  the  defendant  ordered 
to  put  in  a  full  and  perfect  answer,  he  will  not  be  al- 
lowed to  repeat  in  his  second  answer  the  same 
matter  contained  in  the  plea  which  had  been  over- 
ruled, though  he  add  matter  in  his  second  answer 
sufficient  to  sustain  the  defense  upon  the  Statute: 
but  he  must  put  in  a  full  and  perfect  answer. 

Points  and  matters  not  decided  or  passed  upon  by 
the  whole  court : 

1.  To  what  extent  a  defendant  may,  by  answer, 
refuse  to  answer,  noticed  per  Golden,  Senator,  and 
particularly  examined  by  Savage,  Ch.  J.,  who  ar- 
gues that  he  should  be  allowed  thus  to  refuse  in  all 
cases. 

2.  When  the  Statute  of  Limitations  is  sufficiently 
pleaded  by  answer,  examined.    Per  Savage,  Ch.  J. 

3.  In  what  cases,  after  matter  has  been  pleaded 
and  passed  upon  by  the  court,  it  may  again  be  set 
up  by  the  defendant  in  a  plea  or  answer.    Per  Suth- 
erland, J.,  and  Golden,  Senator. 

4.  Subsequent  confessions,  not  admissible  in  evi- 
dence to  explain  former  ones.    Per  Golden,  Senator. 

5.  How  far  a  defendant  shall  be  allowed  to  ex- 
plain away  facts,  admitted  in  one  answer  in  chan- 
cery, by  a  subsequent  one.    Per  Golden,  Senator. 

8.  How  far  an  offer  of  compromise,  or  admissions 
connected  with  it,  is  evidence.  Per  Golden,  Sen- 
ator. 

7.  General  object  and  course  of  pleading  in  chan- 
cery. Per  Savage,  Ch.  J. 

Citations— 3  P.  Wms.,  fll,  94:  2  Vern.,  701 ;  2  Ves., 
491,456:  1  Ves.,  24«,  247  ;  1  Atk.,  4f>0,  493 ;  Mitf.  PI., 
11.  15,  244,  248 ;  2  Madd.,  2W  :  2  Anstr.,  410  ;  2  VPS., 
247;  4  Johns.  Ch.,  209,  214,  215;  11  Ves..  308;  1  H.  L., 
186  ;  2  Atk.,  612:  2  Cox.,  224  :  1  Johns.  Ch.,  73 :  2  Ves. 
Jr.,  454;  3  Hr.  Ch..  205;  1«  Ves..  387;  2  Br.  Ch.,  252  ; 
3  Atk.,  105;  Eq.  Drafts,  38» ;  15  Johns.,  571. 

APPEAL  from  the  Court  of  Chancery.  The 
history  and  statement  of  this  case  may 
O18*]  *be  gathered  from  8.  ('.,  5  Johns.  Oh., 
525;  8.  C.,  7  Id..  157;  and  20  8.  C.,  Johns.. 
567,  610;  on  appeal  from  the  decision  in  5 
Johns.  Ch.,  522.  It  now  came  up  on  appeal 
from  the  order  mentioned  in  7  Johns.  Ch.,  173, 
overruling  certain  exceptions  to  the  master's 
report. 
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The  following  brief  review  of  the  case  is, 
however,  deemed  proper  in  this  place: 

John  G.  Coster  and  others,  the  respondents, 
as  assignees  of  the  Columbian   Ins.    Co.,  in 
June,    1821,    filed  their    bill  against  John  & 
James  B.  Murray,  the  appellants,  calling  upon 
them  to  account'for  one  third  of  the  proceeds 
of  certain  linens  purchased  at  Copenhagen  in 
1813,  by  one  George  Dickinson  as  the  agent  of 
the  Company,  and  James  B.  Murray  as  agent 
of  the  appellants.     The  bill  charged  that  these 
linens  were  purchased  on  the  joint  account  of 
the  Insurance  Company  and  the  Murrays,  the 
Company  advancing  one  third  and  the  Mur- 
rays  two  thirds  of  the  purchase  money  ;  and 
j  that  the  net  proceeds  of  the  linens  were  to  be 
divided   in    the  same  proportion.      That  the 
linens  were  shipped  from  Copenhagen  by  James 
Murray  to  the  U.  8.,  and  came  to  the  hands 
of  the  appellants,  who  sold  them  and  received 
the  proceeds.  That  in  June,  1814,  the  respond- 
ents demanded  from    the  appellants  the  one 
third  of  the  linens  or  their  proceeds.    That  the 
appellants  admitted  that  they  had  received  and 
sold   the  linens,  and  a  few  weeks   thereafter 
rendered  to  the  respondents  an  account  of  sales, 
in  which  they  charged  for  insurance  and  com- 
missions more  than  $2,000,  to  which  the  re- 
spondents   objected.      That    they   repeatedly 
urged  the  appellants  to  pay  them  the  one  third 
I  of  the  proceeds  of  the  linens,  which  they  neg- 
!  lected  or  refused  to  do  until  May,  1821,  when 
j  being  threatened  with  a  prosecution,  the  appel- 
i  lants  proposed  that  an  interview  should  be  had 
j  between  the  counsel  of  the  parties,  which  ac- 
cordingly took   place.     That  the  counsel  for 
the  appellants  proposed  that  they  should  pay 
to  the  respondents  the  principal  amount  of  the 
one  third  part  of   the  proceeds  of   the  linens, 
!  without  interest.      That  this  proposition  was 
i  declined  by  the  respondents. 

*To  this  bill  the  appellants  put   in  a  [*O  1  !> 

plea   of   the   Statute  of    Limitations,    and  an 

1  answer  in  support  of  that  plea  denying  any 

promise  to  pay  within  six  years.     1  lie  cause 

i  was  heard  upon  the  pleadings,  and  the  Cfitin- 

ctllor  (Dec.   11,   1H21)  overruled  the  plea  and 

answer,  on  the  ground  that  it  was  a  case  of 
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trust,  and  therefore  not  affected  by  the  Statute 
of  Limitations  ;  and  ordered  the  appellants  to 
put  in  a  full  and  perfect  answer.  (5  Johns., 
Ch.,  532.) 

Upon  appeal  to  this  court,  the  decree  was, 
in  Nov.  1822,  affirmed  ;  not,  however,  on  the 
ground  taken  by  the  Chancellor;  but  because 
the  answer  contained  such  an  admission  of  the 
respondents'  debt  as  to  defeat  the  operation  of 
the  Statute  of  Limitations,  which,  therefore, 
was  no  bar.  (20  Johns.,  603  to  610.)  The 
original  plea  and  answer  being  thus  overruled, 
and  the  appellants  being  ordered  to  put  in  a 
full  and  perfect  answer,  they  filed  their  sec- 
ond answer  within  the  time  limited  by  the 
order  of  the  Court  of  Chancery  ;  but  instead 
of  fully  answering  the  charges  in  the  bill, 
stating  "an  account  and  making  the  discovery 
sought  for,  they  set  up  the  Statute  of  Limita- 
tions, as  a  bar  to  the  discovery,  account  and 
relief  sought,  and  confined  their  answer  to  an 
explanation  of  those  charges  in  the  bill  which, 
if  unanswered,  would  have  defeated  the  plea 
of  the  Statute.  (7  Johns.,  Ch.,  167.)  To  this 
answer  the  respondents  filed  seven  exceptions, 
and  the  appellants  not  submitting  to  put  in  a 
further  answer,  the  exceptions  were  referred 
to  a  master,  who  reported  that  they  were  well 
taken.  (Id.,  168.)  The  appellants  excepted  to 
the  report  of  the  master  (lb.\  but  the  Cfian- 
cellar  overruled  the  exceptions  and  confirmed 
the  report,  directing  the  appellants  to  answer 
the  first  six  exceptions  allowed  by  the  master; 
and  upon  the  7th  exception,  that  a  certain  part 
of  the  first  answer  should  be  stricken  out.  (Id. , 
173.)  The  cause  came  here  on  appeal  from  this 
order. 

The  only  point  now  decided  was  the  same 
as  that  in  S.  C.,  7  Johns.  Ch.,  167. 

The  facts  necessary  to  the  understanding  of 
some  other  points,  adverted  to  or  discussed  by 
several  of  the  judges,  are  sufficiently  stated  in 
their  opinions. 

The  reasons  of  the  late  Chancellor  in  sup- 
port of  the  order  were  rendered  as  in  S.  C.,  7 
John.  Ch.,  170,  173. 

62O*]  *The  cause  was  very  fully  argued  at 
the  last  session,  in  January,  1825,  by, 

Mr.  J.  V.  Henry,  for  the  appellants,  and 

Mr.  Talcott,  Atty-Gen. ,  for  the  respondents. 

But  the  authorities,  and  the  different  views 
of  counsel,  are  so  fully  presented  in  the  former 
reports  of  the  cause  above  referred  to,  and 
were  now  so  thoroughly  considered  by  the 
judges  in  giving  their  opinions,  that  it  is  not 
deemed  necessary  to  repeat  them. 

SUTHERLAND,  J.,  after  stating  the  case. 
The  first  and  principal  question  which  arises, 
is,  whether  the  appellants,  after  their  plea  of 
the  Statute  of  Limitations  had  been  overruled, 
were  at  liberty  to  insist  on  the  same  matter  by 
way  of  answer.  If  it  should  be  held  that  they 
were  not,  then  the  exceptions  to  the  answer  are, 
clearly,  well  taken — as  the  appellants,  being 
deprived  of  their  bar  to  the  relief  sought,  were 
bound  to  answer  fully  to  all  the  matters  con- 
tained in  the  bill. 

But  if  they  were  entitled  to  set  up  the  same 
defense  by  way  of  answer,  which  had  been 
passed  upon  and  overruled,  when  offered  by 
way  of  plea,  it  still  remains  to  be  considered, 
whether,  having  undertaken  to  answer,  they 
were  not  bound  to  make  discovery,  and  an- 
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swer  fully  as  to  everything  that  would  not  take 
away  or  destroy  the  defense  of  the  Statute  of 
Limitations. 

The  general  position,  that  if  a  plea  is  over- 
ruled, the  defendant  may  insist  on  the  same 
matter  by  way  of  answer,  is  certainly  to  be 
found  in  treatises  on  the  practice  and  pro- 
ceedings in  chancery,  of  high  and  established 
character.  But,  like  most  other  general  propo- 
sitions, it  is  subject  to  limitations  and  ex- 
ceptions ;  and  the  extent  to  which  it  is  true, 
can  only  be  accurately  understood  by  an  ex- 
amination of  the  cases  from  which  it  pro- 
fessedly derives  its  authority,  and  from  a  con- 
sideration of  its  bearing  and  effect  upon  other 
general  principles  of  fundamental  truth  and 
importance  in  the  administration  of  every 
system  of  justice.  The  cases  which  were  cited 
and  relied  on  by  the  defendant's  counsel  to 
*sustain  their  position,  are  Harris  v.  [*621 
Ingledew,  3  P.  Wms. ,  91  ;  Stephens  v.  Oaule, 
2  Vern.,  701  ;  Finch  v.  Finch,  2  Ves.,  Sr., 
491  ;  East  India  Co.  v.  CampbeU,  1  Ves.,  Sr., 
246,  and  The  Earl  of  Suffolk  v.  Green,  1  Atk., 
450. 

Harris  v.  Ingledew,  3  P.  Wms.,  91,  was  a 
case  of  a  bill  filed  by  the  simple  contract  credit- 
ors of  William  Ingledew,  after  his  death,  to 
compel  a  sale  of  his  real  estate  for  payment  of 
his  debts  ;  he  having  devised  his  real  estate 
subject  to  the  payment  of  his  debts.  The  bill 
was  filed  against  the  devisees  and  others  who 
had  purchased  portions  of  the  real  estate  from 
them.  One  of  the  defendants  who  had  thus 
purchased,  pleaded  that  he  was  a  purchaser 
for  a  full  and  valuable  consideration,  but  omit- 
ted in  his  plea  to  deny  notice  of  the  will  of 
William  Ingledew.  The  plaintiff  replied,  and 
took  issue  on  the  plea  ;  and  the  question  was, 
whether  the  plaintiff,  by  replying  to  the  plea, 
instead  of  setting  it  down  to  be  argued,  and 
excepting  to  it,  had  not  admitted  it  to  be  a 
good  defense  in  law,  provided  it  was  true  in 
fact.  And  the  counsel  of  the  defendant,  among 
other  reasons  which  he  urged  in  support  of 
his  position,  contended  that  if  the  legal  efficacy 
of  the  plea  was  not  admitted  by  the  replica- 
tion, "the  defendant  might  be  tricked  by  the 
plaintiff,  who  having  found  that  the  defendant 
had  made  a  slip  in  his  plea,  might  decline  set- 
ting it  down  for  argument,  and  reply  to  it,  in 
which  case  the  defendant  would  be  without 
remedy  ;  for  he  could  do  no  more  than  prove 
his  plea  ;  whereas,  if  such  plea  had  been  set 
down  to  be  argued,  on  its  being  overruled,  the 
defendant  might  still  have  helped  himself  by 
putting  all  his  defense  in  his  answer.  The 
Master  of  the  Rolls  in  deciding  this  point,  simp- 
ly says,  the  constant  course  is,  in  case  a  plea 
be  replied  to,  that  the  defendant  need  only 
prove  his  plea,  &c. ;  and  takes  no  notice  of  the 
consideration  which  had  been  urged  by  coun- 
sel. He  neither  adopts  nor  repels  it.  This  case, 
therefore,  furnishes  no  authority  in  support  of 
the  position  for  which  it  was  cited.  But  if  the 
language  of  the  counsel  in  that  case  had,  in 
truth,  been  the  language  of  the  court,  as  the 
Chancellor,  in  his  opinion,  seems  to  suppose  it 
was,  it  would  not  affect  this  case ;  first,  for 
the  reason  assigned  by  the  Chancellor,  "that 
it  does  not  appear  that  the  court  would  not 
*have  required  the  answer  to  meet  [*622 
I  fully  all  the  charges  in  the  bill."  But,  second- 
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ly,  and  I  think  principally,  because  a  purchase 
for  a  valuable  consideration,  without  notice  of 
a  previous  charge,  is  both  in  form  and  sub- 
tance  a  very  different  defense  from  a  purchase 
for  a  valuable  consideration,  merely.  In  over- 
ruling the  latter,  therefore,  when  offered  by 
way  of  plea,  the  court  would  not  have  passed 
upon  and  decided  the  former.  No  reason, 
therefore,  could  exist,  why  it  should  not  be 
put  forth  as  a  defense,  by  way  of  answer,  if  it 
was  originally  proper  matter  for  an  answer. 

In  Finch  v.  Finch,  2  Ves.  Sr.,  491,  all  the 
court  decided  was,  that  a  defendant,  whose 
answer  had  been  reported  to  be  insufficient, 
and  who,  without  excepting  to  the  report,  had 
submitted  to  answer  again,  was  not  precluded 
from  insisting  on  the  same  matter  in  his  sec- 
ond answer.  Ld.  Hardwicke  said  that  it  was 
not  a  proper  manner  of  bringing  the  matter  be- 
fore the  court ;  but  that  the  defendant  was  not 
absolutely  precluded  by  the  forms  of  the  court 
from  doing  it ;  that  where  there  are  several 
exceptions,  the  court  has  always  said,  that  as 
this  matter  has  not  undergone  the  judgment  of 
the  court,  they  shall  be  suffered  to  go  into  it. 
If  it  was  a  single  exception,  perhaps  it  would 
be  another  matter.  That  it  was  not  like  a  sec- 
ond demurrer,  or  a  second  plea,  which  cannot 
be  put  in  a  second  time,  if  overruled.  Yet,  he 
remarked,  "  the  court  frequently  allows  the 
defendant,  after  it  has  overruled  a  plea,  to  in- 
sist on  the  same  matter  by  answer  ;  and  that 
comes  on  the  merits  at  hearing  the  cause." 
Taking  the  well  established  distinction,  that  the 
court  will  not,  after  a  demurrer  or  a  plea  is 
overruled,  grant  leave  to  put  in  a  second  de- 
murrer or  a  second  plea,  containing  the  same 
matter  ;  but  that  it  will  sometimes,  after  a  plea 
is  overruled,  permit  the  defendant  to  insist  on 
the  same  matter  by  answer.  And  if  he  answer 
fully,  his  right  again  to  insist  on  the  same  mat- 
ter may  be  reserved  for  discussion  on  the  hear- 
ing upon  the  merits,  instead  of  being  deter- 
mined upon  exceptions.  But  if  he  set  up  the 
same  matter  in  order  to  protect  him  from  dis- 
covery, his  right  to  avail  himself  of  it  ought  to 
be  determined  upon  exceptions,  and  not  upon 
the  hearing  on  the  merits.  In  the  first  case,  it 
may,  perhaps,  be  put  in  without  leave  having 
623*]  been  first  obtained;  *in  the  latter,  it 
clearly  ought  not.  The  case  of  Finch  v.  Finch, 
therefore,  decides  nothing  that  has  any  appli- 
cation to  this  case ;  and  the  illustration  used 
by  Ld.  Hardwicke  seems  to  me  very  clearly  to 
show  that,  in  a  case  like  this,  he  would  not 
have  listened  to  a  defense  by  way  of  answer, 
which  had  undergone  the  judgment  of  the 
court,  and  been  overruled  by  way  of  plea. 

E.  I.  Co.  v.  Campbell,  I  Ves.,  Sr.,  246,  was  an 
information  brought  in  the  name  of  the  Atty- 
Qen.,  to  compel  the  defendant  to  discover  how 
he  came  by  the  possession  of  certain  goods  in 
the  East  Indies;  whether  it  was  not  by  fraud  or 
violence;  and  whether  they  were  not  the  prop- 
erty of  the  Indians.  The  defendant  pleaded 
that  he  could  not  discover  how  the  goods 
came  to  hia  possession,  because  it  would  sub- 
ject him  to  a  fine  or  corporal  punishment,  or 
to  the  penalties  in  the  Act  of  Parliament,  for 
carrying  on  trade  within  the  jurisdiction  of  the 
E.  I.  Co.  The  plea  having  been  overruled,  he 
put  in  a  demurrer,  which  was,  in  substance, 
the  same  as  his  plea.  The  court  sustained  the 
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demurrer,  but  evidently  upon  the  particular 
circumstances>  of  the  case.  They  say  it  was  an 
out  of  the  way  bill,  and  of  a  dangerous  nature, 
by  persons  having  no  right,  and  founded  on 
supposition.  And  after  contending  that  a  de- 
murrer after  a  plea  was  not  within  the  notion 
of  two  dilatories,  they  conclude  by  saying, 
"  but  supposing  it  to  be  dilatory,  a  court  of 
equity  must  not,  merely  for  form's  sake,  be  a 
court  of  inquisition  to  do  great  injustice."  And 
by  way  of  illustration,  they  remark  that  a  plea 
may  be  overruled,  as  a  plea  of  purchase,  with- 
out notice  for  want  of  form,  covering  too  much 
and  yet  it  may  be  insisted  on  in  the  answer. 
This  is  the  only  observation  that  has  any  rela- 
tion to  a  case  like  this,  and  the  distinction  be- 
tween the  case  put  and  this  will  at  once  be  per- 
ceived. If  a  plea  be  overruled  for  want  of 
form,  its  merits  have  not  been  considered,  or 
passed  upon  by  the  court,  and  if  it  was  origi- 
nally proper  for  an  answer,  there  may  be  no 
objection  to  its  being  presented  in  that  shape 
after  it  has  been  overruled  as  a  plea,  on  some 
collateral  point  of  form. 

*Earl  of  Suffolk  v.  Green,  1  Atk.,  [*624 
450,  was  the  case  of  a  bill  filed  to  perpetuate 
the  testimony  of  witnesses  to  a  bond,  given  by 
the  plaintiff's  ancestor.  The  bill  charged  that 
the  defendant,  Green,  who  was  the  obligee  in 
the  bond,  was  very  aged  and  infirm,  and  that 
the  bond  was  usurious.  The  defendant  de- 
murred to  so  much  of  the  bill  as  sought  dis- 
covery, and  also  to  perpetuate  the  testimony. 
The  demurrer  was  held  to  be  bad  so  far  as  it 
related  to  perpetuating  the  testimony,  though 
good  as  to  the  discovery.  But  a  demurrer  that 
is  bad  in  part,  is  void  in  toto.  It  was,  there- 
fore, overruled,  but  liberty  was  expressly  re- 
served to  the  defendant  to  insist  by  way  of 
answer,  against  making  any  discovery  touch- 
ing the  usurious  contract,  charged  by  the  bill. 
So  far,  therefore,  as  any  inference  is  to  be 
drawn  from  this  case,  it  is  against  the  right  to 
insist  by  way  of  answer,  upon  any  defense 
which  has  been  overruled  on  demurrer,  even 
on  the  ground  of  informality,  unless  liberty  to 
insist  on  it  is  expressly  reserved. 

In  Stephen*  v.  Gaule,2  Vern.,  701,  the  plaint- 
iff filed  his  bill  to  redeem  a  mortgage,  and 
charged  that  the  defendant  pretended  to  be  a 
jointress,  and  in  nature  of  a  purchaser  from 
her  husband  ;  whereas,  her  husband  was  only 
an  assignee  of  a  mortgage  and  had  no  other 
title.  The  defendant  pleaded  her  title,  and 
denied  notice  of  the  mortgage  ;  but  did  not 
answer  whether  her  husband  had  any  other 
title  than  as  assignee  of  a  mortgage  ;  and  the 
plea  was  overruled  by  Ld.  Harcourt.  Excep- 
tions being  taken  to  this  answer,  on  the  ground 
that  it  omitted  to  state  whether  the  husband  of 
the  defendant  had  any  other  title  than  as  as- 
signee of  the  mortgage,  I  A,  CVm/j^Mf/rCowper 
allowed  the  answer  to  be  sufficient. 

The  first  observation  to  be  made  upon  this 
case  is,  that  the  plea  was  overruled  by  Ld. 
Harcourt,  and  the  answer  was  decided  to  be 
sufficient  by  Ld.  ChanctUor  Cowper.  He  prob- 
ably thought  the  plea  had  been  improperly 
oveVruled.  But  the  decisive  objection  to  the 
case  as  an  authority  upon  the  point  now  under 
discussion,  is,  that  the  objection  does  not  ap- 
pear to  have  been  taken,  that  the  defense  set 
up  in  the  answer  had  already  been  overruled 

509 


625 


COURT  OP  ERRORS,  STATE  OF  NEW  YORK. 


1825 


625*]  in  the  plea.  *For  aught  that  appears, 
liberty  to  insist  upon  the  same  defense  may 
have  been  reserved  when  the  plea  was  over- 
ruled, or  subsequently  granted  ;  or  it  may 
have  been  permitted  simply,  because  it  was  not 
objected  to. 

These  are  all  the  cases  cited  by  Ld.  Redes- 
dale  (Mitf.  Plead.,  244)  to  support  the  position 
that  if  a  plea  is  overruled,  the  defendant  may 
insist  on  the  same  matter  by  way  of  answer. 
They  certainly  show  that,  under  certain  cir- 
cumstances, it  is  admissible.  But  there  is  not 
one  of  them  that  countenances  the  idea  that  a 
defense  which  is  proper  for  a  plea,  after  it  has 
been  presented  in  that  shape,  and  discussed 
and  maturely  considered  by  the  court,  and 
finally  overruled  upon  the  merits,  may  again 
be  presented  by  way  of  answer.  The  remark 
of  the  CJwmceltor  is,  therefore,  just,  "  that  there 
is  no  foundation  in  authority  for  such  an  an- 
swer in  any  of  the  cases  which  have  a  bearing 
on  the  question." 

The  object  of  plea  is  to  prevent  further  pro- 
ceedings, at  large,  by  resting  on  some  point 
founded  on  matter  stated  in  the  plea  ;  Mitf. 
Plead.,  15  ;  and  the  defense  proper  for  a  plea 
must  be  such  as  reduces  the  cause  to  a  particu- 
lar point, which  will  bar  the  plaintiff's  demand, 
and  then  it  is  of  use  ;  because,  by  having  the 
judgment  ,of  the  court  upon  that  point,  the 
parties  are  saved  the  expense  of  an  examina- 
tion of  witnesses  (2  Madd.,  299);  or  as  C h.  B. 
Macdonald  expresses  it,  in  Freeland  v.  Johnson, 
2  Anst.,  410  :  "  The  meaning  of  a  demurrer  or 
plea  is  to  intercept,  in  an  early  stage,  a  cause 
which  must  ultimately  end  in  nothing  ;  a  de- 
murrer, by  something  in  the  bill ;  a  plea,  by 
matter  dehors.  If  a  plea  could  be  repeated,"  he 
observes,  "  it  would  not  do  its  office  ;  it  would 
not  have  the  effect  of  saving  litigation,  but 
would  encourage  defendants  to  try  it  as  a  daily 
experiment  to  save  time."  It  is,  therefore,  an 
established  principle  in  chancery,  that  the  same 
matter  cannot  be  a  second  time  pleaded,  al- 
though the  first  plea  was  overruled  on  a  ground 
of  form.  You  may  move  for  a  rehearing,  or 
for  leave  to  amend;  but  you  cannot  again  plead 
the  same  plea.  The  reason  or  principle  on 
which  this  rule  is  established  is,  that  a  plea  is, 
in  truth,  only  an  excuse  for  not  answering,  on 
G2O*]  *the  ground  of  some  conclusive  bar.  If 
it  is  decided  to  be  insufficient,  the  effect  and 
the  presumed  object  of  putting  it  in,  is  delay. 
It  shall  not,  therefore,  be  repeated.  But  if  it 
be  overruled  on  a  point  of  form,  the  court  may 
grant  leave  to  amend,  or  the  defendant  may 
avail  himself  of  the  same  matter  in  his  answer, 
if  his  answer  is  full  and  perfect  in  other  re- 
spects. He  will  then  have  the  benefit  of  it  on 
the  hearing ;  and  if  it  should  be  decided 
against  him,  the  complainant  will  not  be  again 
delayed.  And  it  may  be  that  it  would  not  be 
ground  of  exception  to  an  answer  that  it  con- 
tained the  same  matter  which  had  been  over- 
ruled in  a  previous  plea,  even  on  the  merits. 
If  the  answer  was  full,  the  question  might  be 
reserved  to  the  hearing.  But  the  court,  I  ap- 
prehend, would  not  again  take  the  matter  into 
consideration,  if  it  had  already  been  solemnly 
decided  upon  the  plea.  However  this  may  be, 
it  is  most  manifest  that  there  is  no  distinction 
in  principle,  between  a  second  plea,  which  con- 
tains the  same  defense  that  had  been  overruled 
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in  a  former  plea,  and  an  answer  containing 
merely  the  same  matter.  The  effect  is  the 
same,  if  it  be  decided  that  the  matter  in  the 
answer  is  not  sufficient  to  bar  relief,  or  protect 
the  defendant  from  discovery,  and  he  be  di- 
rected to  make  a  full  and  perfect  answer,  and 
the  complainant  is  a  second  time  delayed  upon 
the  same  ground,  which  is  the  precise  objec- 
tion to  a  second  plea.  I  should,  therefore,  ap- 
prehend, with  the  Chancellor,  that  if  a  second 
plea  be  not  admissible,  it  must  be  equally  in- 
admissible, when  it  comes  in  a  varied  shape  in 
point  of  form,  but  in  the  same  shape,  and  with 
the  same  pretensions  in  point  of  substance. 

These  general  considerations  have  a  peculiar 
force  when  applied  to  this  particular  case. 
The  decree  or  order  of  Dec.,  1821,  overruled 
the  plea  of  the  Statute  of  Limitations  and  the 
answer  accompanying  it,  and  directed  the  de- 
fendant to  put  in  a  full  and  perfect  answer  to 
the  bill.  It  certainly  was  the  intention  of  the 
Chancellor  by  that  decree,  finally  to  dispose  of 
the  Statute  as  a  bar  to  the  discovery  and  relief 
sought  by  the  bill.  If  it  had  not  been,  he 
would,  according  to  the  established  course  of 
the  court,  instead  of  overruling  the  plea, 
have  directed  it  to  stand  for  an  answer,  with 
"liberty  to  the  respondents  to  except.  [*627 
The  appellants  supposed  that  if  that  decree 
was  sustained,  the  defense  of  the  Statute  of 
Limitations  was  gone.  If  not.  why  did  they 
appeal  from  the  decree?  If,  according  to  its 
terms  and  spirit,  its  only  operation  was  to- 
strike  from  the  records  of  the  cause  the  paper 
on  which  the  plea  was  written,  and  not  to  dis- 
pose of  the  defense  itself,  and  to  leave  them 
at  liberty  again  to  present  it  in  the  shape  of  an 
answer,  why  did  they  not  put  in  their  answer 
at  once?  Why  appeal  from  the  decree,  when 
it  was  a  matter  of  perfect  indifference  to  them 
whether  it  was  affirmed  or  reversed,  as  it  only 
affected  the  form  and  not  the  substance  of 
their  defense?  If  they  have  now  a  right  to 
set  up  the  Statute  of  Limitations  by  way  of 
answer,  they  had  a  right  to  do  it  the  moment 
the  decree  of  Dec.,  1821,  was  pronounced. 
That  decree  was  simply  affirmed  without  be- 
ing altered  or  modified  by  this  court.  The 
proceedings  of  this  court  also  showed  that  they 
supposed  that,  by  affirming  the  decree  of 
the  Chancellor,  the  question  of  the  Statute  of 
Limitations  was  put  at  rest,  and  that  such  was 
their  intention. 

After  the  decree  of  affirmance  was  pro- 
nounced, on  the  ground  that  the  answer  of  the 
appellants  contained  such  an  admission  of  the 
respondents'  debt  as  to  defeat  the  operation  of 
the  Statute  of  Limitations,  their  counsel 
moved  the  court  so  to  modify  the  decree,  as 
that  the  cause  might  be  sent  back  to  the  Court 
of  Chancery,  without  prejudice  on  the  point 
on  which  the  court  had  grounded  their  decis- 
ion ;  and  so  that  the  defendants  might  amend 
their  answer  upon  that  point.  The  motion  was 
denied,  ajid  Spencer,  Ch.  J.,  whose  opinion 
upon  this  motion  prevailed,  said,  "Independ- 
ent of  all  that  relates  to  the  negotiation  between 
the  counsel  of  the  parties,  the  answer  contains 
a  sufficient  admission  of  the  debt  to  take  it  out 
of  the  operation  of  the  Statute.  An  amend- 
ment, therefore,  of  the  answer  would  avail 
nothing.  If  the  court  had  the  power,  he 
should  not  be  for  exercising  it,  in  order  to  let 
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in  the  Statute  of  Limitations  in  this  case,  where 
the  party  has  made  such  a  clear  admission  of 
the  debt  as  is  contained  in  the  answer."  Ch.  J. 
Spencer,  therefore,  supposed  that  the  object 
and  effect  of  the  application,  if  granted, 
628*]  *would  be  to  enable  the  appellants 
again  to  set  up  the  defense  of  the  Statute  of 
Limitations;  and  he  was  for  denying  the  mo- 
tion on  the  very  ground  that  they  ought  not 
again  to  be  permitted  to  set  up  the  Statute. 
And  such  undoubtedly  was  the  opinion  of  a 
majority  of  the  court  who  concurred  with 
him.  Under  such  circumstances,  I  fully  assent 
to  the  corectness  of  the  observation  of  the 
Chancellor,  "that  after  a  plea  of  the  Statute 
has  been  once  technically  pleaded, and  formally 
discussed,  considered  and  overruled,  and  again 
solemnly  discussed  and  overruled  upon  appeal, 
and  a  full  and  perfect  answer  required  by  the 
order  of  both  courts,  and  an  effort  to  have  the 
decretal  order  so  modified  as  to  allow  the  plea 
to  stand  for  an  answer,  denied,  it  surely  can- 
not, upon  any  reasonable  principle,  be  per- 
mitted to  the  party  to  escape  from  the  order 
in  this  way.  and  bring  the  very  same  matter 
into  discussion.  I  am,  therefore,  of  opinion 
upon  this  ground,  without  considering  the 
other  point  in  the  cause, that  the  decree  of  His 
Honor  the  Chancellor  should  be  affirmed. 

WOODWORTH,  J.,  concurred. 

GOLDEN,  Senator.  The  most  material  ques- 
tion to  be  decided,  appears  to  me  to  be  em- 
braced by  the  second  point  submitted  by  the 
counsel  for  the  appellants,  to  wit:  "that  the 
answer  (that  is  the  last  answer)  is  a  bar  to  the 
relief  sought.  If  it  be  so,  then  unquestion- 
ably, the  appellants  are  right  in  their  conclu- 
sion, that  it  protects  them  from  an  account, 
and  from  a  discovery  as  to  all  such  parts  of  the 
bill  as  are  referred  to  in  the  first  six  exceptions 
to  the  answer.  If  they  are  so  protected,  the 
master  was  wrong  in  allowing  these  exceptions; 
and  the  order  or  decree  of  the  Chancellor,  re- 
quiring a  further  answer  from  the  appellants, 
cannot  be  sustained. 

If  the  last  answer  be  a  bar  to  an  account 
and  discovery,  as  the  appellants  contend,  it 
must  be  so  because  they  have  a  right,  in  this 
second  answer,  again  to  set  up  the  Statute  of 
Limitations;  and  to  insist  on  new  or  explana- 
tory matter,  to  show  that  in  their  former  an- 
swer they  had  made  no  admission  which  would 
prevent  the  statute  from  being  a  bar.  The 
«2i)*]  *ChanceUor  decided  that  they  having 
first  pleaded  the  statute,  and  that  plea  having 
been  overruled,  they  were  thereby  precluded 
from  insisting  on  the  statute  a  second  time  by 
way  of  answer,  or  at  least  that  they  could  not 
do  this  without  leave. 

I  cannot  doubt  the  correctness  of  the  Chan- 
cellor's decision.  If,  in  this  case,  the  statute 
may,  as  a  matter  of  course,  be  insisted  on  by 
way  of  answer,  after  it  has  been  overruled  as 
a  pica,  it  will  follow  that  in  every  case  a  party 
may  first  plead  any  matter  in  bar,  and  when 
that  is  overruled,  or  (as  in  case  before  us)  even 
after  an  appeal  to  this  court,  and  a  decree 
against  it,  he  may,  at  the  end  of  all  this  litiga- 
tion, send  his  adversary  nearly  back  to  the 
commencement  of  the  suit. 

There  is,  in  my  opinion,  no  necessity  for  al- 
lowing a  course  which  must  lead  to  so  much 
deliiy,  vexation  and  expense.  If,  after  a  pk-ii 
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|  has  been  overruled,  it  should  happen  that  the 
I  plea  or  the  answer  by  which  the  party  intend- 
ed to  support  it  was  insufficient,  through  some 
omission  or  mistake,  he  might  apply  in  the 
court  below  for  leave  to  amend.  So,  in  this 
case,  if  the  matter  set  up  in  the  second  answer 
would  afford  just  grounds  to  support  the  plea 
of  the  statute,  the  appellants  ought  to  have 
applied  to  the  Court  of  Chancery  for  liberty  to 
bring  them  under  its  consideration. 

I  do  not  think  the  suggestions  of  the  appel- 
lants well  founded,  that  this  course  could  not 
have  been  pursued,  because  the  plea  and  an- 
swer were  overruled,  and  therefore  could  not 
have  been  amended.  The  whole  matter  was 
under  the  control  of  the  Chancett&r,  and  there 
was  nothing  to  prevent  his  modifying  the  de- 
cree as  he  might  think  right. 

The  appellants  asked  for  a  modification  of 
the  former  decree  of  this  court  after  it  had 
been  pronounced,  and  this  court  would  have 
had  no  hesitation  in  making  the  modification, 
if  it  had  appeared  to  them  that  justice  required 
that  they  should  do  so. 

But  I  put  my  opinion  in  this  case  on  other 
grounds.  Let  it  be  admitted,  and  I  take  the 
fact  to  be  so,  that  the  appellants,  in  their  first 
answer,  made  admissions,  in  order  to  support 
their  plea,  which  clearly  deprived  them  of  the 
benefit  of  the  statute.  Can  they  be  permitted 
in  their  second  answer  *again  to  set  [*63O 
up  the  statute  and  to  allege  new  matter,  which 
is  entirely  to  do  away  the  force  of  their  first 
admissions  ? 

If  a  person  in  conversation,  or  in  writing, 
make  declarations  which  are  an  admission  of 
the  validity  of  a  claim  against  him,  he  will 
not  be  permitted  to  give  evidence  of  subsequent 
declarations  or  writings  which  may  contradict 
or  explain  away  his  first  admissions.  And 
most  assuredly  a  party  cannot  be  permitted  to 
do  this,  after,  in  a  course  of  litigation,  he  has 
been  made  to  feel  the  force  of  his  original  dec- 
larations. 

It  seems  to  me  extraordinary,  that  the  appel- 
lants should  insist  that  they  have  a  right,  as  a 
matter  of  course,  by  a  second  answer,  to  can- 
cel the  admissions  which  they  put  on  record 
under  oath  in  their  first  answer.  There  can 
be  no  rule  of  law  which  will  authorize  so  great 
a  violation  of  justice  «nd  common  sense.  To 
allow  a  party,  when  he  may  find  that  he  has 
made  an  incautious  admission,  to  contradict 
himself  by  a  new  answer,  would  be  to  hold 
out  too  great  a  limitation  to  the  consciences  of 
men.  To  adopt  the  words  of  Ld.  Notting- 
ham, in  answer  to  an  application  to  enlarge 
publication,  "  it  would  be  of  dangerous  conse- 
quence, if  people,  after  seeing  where  a  cause 
pinched,  should  then  be  at  liberty,  to  bolster 
up  the  faulty  part." 

The  appellants  cannot  expect  to  be  allowed, 
by  their  second  answer,  to  vary  or  control  their 
admissions  in  the  first  answer,  unless  they  can 
succeed  in  establishing  the  position,  so  strenu- 
ously urged  by  their  counsel,  that  the  overrul- 
ing the  plea  and  the  first  answer,  annihilated 
that  answer,  so  far  that  it  must  be  entirely 
overlooked,  although  it  forms  a  part  of  the 
record  before  the  court.  I  do  not  believe  there 
is  any  technical  ruhi  which  obliges  justice  to 
be  so  blind  to  matters  which  arc  spread  before 
her, by  those  whose  controversy  she  is  to  decide. 

oil 


630 


COURT  OF  ERRORS,  STATE  OF  NEW  YOKK. 


1825 


But  again,  the  order  of  the  Court  of  Chan- 
cery, and  the  decree  of  this  court,  requires 
that  the  appellants  should  put  in  a  full  and 
perfect  answer.  Why  were  this  order  and  this 
decree  made  ?  Because  the  appellants  had 
never  answered  the  bill.  They  had  pleaded 
63 1  *]  the  statute,  and  set  forth  certain  *f acts 
in  support  of  their  plea.  This,  though  it  be 
technically  called  a  plea  and  answer,  is,  in  fact, 
no  answer  to  the  bill.  The  whole  amounts 
only  to  a  plea  ;  and  so  far  from  being  an  an- 
swer, it  is  but  a  claim,  on  the  part  of  the  ap- 
pellants, to  be  exempt  from  any  obligation  to 
answer. 

After  it  has  been  decided  that  they  are  not 
entitled  to  this  exemption,  how  do  they  com- 
ply with  the  order  to  make  a  full  and  perfect 
answer  ?  They  do  it  in  no  other  way  than  by 
again  setting  up  their  right  to  be  exempt  from 
answering,  and  attempting  to  support  that 
right  by  allegations  in  explanation  or  contra- 
diction of  their  former  averments.  In  the  one 
case,  they  set  up  the  statute  by  plea,  and  in 
the  other  by  answer.  But,  in  truth,  they  are, 
in  the  latter,  but  repeating  their  former  de- 
fense. The  first  and  second  answers  are  in 
fact  the  same.  They  both  insist  that  the  ap- 
pellants ought  not  be  compelled  to  answer.  It 
is  not  possible,  in  my  opinion,  that  this  variance 
in  form  can  so  essentially  change  the  effect  of 
two  things  between  which  there  is  no  substan- 
tial difference. 

Suppose  the  appellants  had,  under  the  order 
to  put  in  a  full  and  perfect  answer,  again 
pleaded  the  statute,  and  that  in  other  respects 
their  second  answer  had  been  as  it  now  is,  I 
presume  it  would  not  be  contended  for  a  mo- 
ment that  they  had  complied  with  the  order. 
In  the  first  and  second  answer,  so  far  as  re- 
spects the  statute,  they  put  it  forward  as  a 
bar,  substantially  in  the  same  words  ;  but  in 
the  former  instance  they  claim  the  benefit  of 
it  as  a  plea,  and  in  the  latter  ' '  they  pray  that 
they  may  have  the  benefit  of  the  said  statute 
in  the  same  manner,  and  to  the  same  extent, 
as  if  they  had  pleaded  the  said  statute  in  bar 
to  the  relief,  discovery  and  account  sought 
for,  and  prayed  in  the  said  bill." 

I  think,  therefore,  the  Chancellor  was  well 
warranted  in  saying,  as  he  has  done  in  his 
opinion,  "  that  the  second  answer  was  nothing 
more,  in  substance  and  effect,  than  a  repetition 
of  the  plea  of  the  Statute  of  Limitations,  after 
that  plea  had  been  overruled,  and  the  decretal 
order  overruling  it,  requiring  the  defendants 
to  put  in  a  full  and  perfect  answer  to  the  bill, 
affirmed  in  the  Court  of  Errors." 

This  reasoning  brings  me  to  a  conclusion 
632*]  which  enables  *me  to  render  my  judg- 
ment in  this  case.  But  I  should  not  treat  the 
distinguished  counsel  who  were  engaged  in 
this  case  with  due  respect  if  I  did  not  more 
particularly  notice  their  learned  and  elaborate 
arguments,  and  the  authorities  they  cited.  I 
have  looked  into  all  the  cases  to  which  we 
were  referred  that  were  within  my  reach,  and 
I  can  find  no  authority  that  appears  to  me  in- 
consistent with  the  opinion  I  entertain. 

I  admit,  as  has  been  said  in  our  own  courts, 
as  well  as  in  the  English  courts,  that  the  Stat- 
ute of  Limitations  may  be  a  very  conscientious 
plea,  and  I  admit  that  it  may  be  so  in  this 
case.  But  if  it  be,  its  conscientiousness  must 
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arise  from  matters  not  disclosed  by  the  plead- 
ingsr  I  agree  with  a  Senator  who,  in  giving 
an  opinion  in  this  case  on  a  former  occasion, 
said  that  the  claim  on  the  part  of  the  respond- 
ents as  presented  to  the  consideration  of  the 
court,  addresses  itself  to  the  moral  sense  in  a 
character  of  strong  and  prevailing  equity  ;  but 
I  admit,  as  he  did,  that  the  appellants  are 
entitled  to  the  benefit  of  this  defense,  however 
technical  it  may  be,  if  founded  upon  princi- 
ples which  are  established  for  the  government 
of  a  court  of  chancery. 

The  position  taken  by  the  appellant's  coun- 
sel, and  in  support  of  which  many  authorities 
were  cited,  that  after  a  plea  is  overruled,  a  de- 
fendant may  insist  on  the  same  matter  by  way 
of  answer,  cannot  be  true  as  a  general  rule, 
and  in  the  full  meaning  of  the  terms  in  which 
it  is  expressed.  For  example,  it  cannot  be 
contended  that  one  who  has  in  due  form 
pleaded  the  Statute  of  Limitations,  and  whose 
plea  has  been  overruled,  can  answer  that  he  has 
not  promised  within  six  years. 

I  take  the  rule  and  the  meaning  of  the  au- 
thorities to  be  this  :  that  where  a  matter  which 
might  be  a  sufficient  bar  has  been  informally 
pleaded,  and  the  plea  has  been  overruled  on 
that  account,  the  defendant  may,  with  leave 
of  the  court,  insist  on  the  same  matter  by  way 
of  answer.  Where  a  plea  is  overruled  for 
some  informality  or  insufficiency  in  the  plea 
itself,  or  in  the  answer  to  support  the  plea, 
then  the  matter  pleaded,  in  the  language  of 
the  books,  has  never  undergone  the  judgment 
of  the  court,  Finch  v.  Finch,  2  Ves.,  Sr.,  491  ; 
that  is,  the  court  *has  never  decided  [*633 
that  the  matter  on  which  the  party  intended  to 
rely,  might  not  be  a  bar.  The  judgment  of 
the  court,  in  such  a  case,  applies  only  to  the 
form.  But  where  a  plea  is  overruled  on  the 
ground  that  the  party  had  placed  himself  or 
that  he  stood  in  such  a  situation  that  the  mat- 
ter pleaded  could  not  be  a  bar,  in  my  opinion, 
a  defendant  will  never  be  allowed  again  to 
bring  the  same  matter  before  the  court,  by 
way  of  answer.  And  even  where  the  plea  is 
overruled  for  want  of  form,  I  apprehend  that 
a  defendant  cannot  insist  upon  the  same  mat- 
ter in  his  answer  without  leave.  The  reason 
of  imposing  upon  him  the  necessity  of  asking 
this  leave  is,  that  the  court  may  grant  it  or  not, 
as  it  may  understand  that  the  plea  was  over- 
ruled for  defect  of  form,  or  because  the  mat- 
ter insisted  upon  could  not,  however  it  might 
be  put  before  the  court,  be  a  bar. 

So,  in  the  case  above  cited,  of  Finch  v. 
Finch,  the  language  of  the  Ld.  Chancellor  is, 
"  the  defendant  would  not  be  precluded  from 
insisting  on  the  same  matter  in  his  answer,  for 
the  matter  (that  is,  whether  what  the  party  in- 
tended to  rely  upon  would  be  a  sufficient!  bar 
or  not)  had  not  undergone  the  judgment  of 
the  court." 

In  the  cases  of  E.  I.  Co.  v.  Campbell,  2  Ves., 
Sen.,  247,  Lord  Hardwicke  says,  "  a  plea  may 
be  overruled  as  a  plea  of  purchase,  for  want  of 
form,  as  covering  too  much,  and  yet  it  may  be 
insisted  on  in  the  answer." 

The  case  of  Stephens  v.  Gaule,  2  Vern.,  701. 
which  was  much  relied  upon  by  the  learned 
counsel  for  the  appellants,  seems  to  me  to  be 
entirely  reconcilable  with  the  above  men- 
tioned cases,  which  were  also  cited  by  him. 
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The  report  is  very  short,  and  it  must  be  ac- 
inowledged,  not  very  explicit. 

The  defendant  had  not  stated  in  her  plea 
that  her  husband,  under  whom  she  claimed  as 
a  purchaser  without  notice,  had  or  pretended 
to  have  title,  or  that  he  was  in  possession, 
which  is  necessary  to  support  a  plea  of  this 
nature.  The  plea,  therefore,  was  insufficient 
and  informal,  and  was  overruled  on  that  ac- 
count. She  afterwards  answered,  and  again 
insisted  that  she  was  in  as  a  purchaser  without 
notice,  but  stated  that  her  husband  was  in  pos- 
session, and  claimed  to  be  so  by  descent  from 
his  mother.  Ld.  Chancellor  King  allowed  the 
634*J  *answer.  This  case,  then,  is  one  where 
the  plea  and  not  the  matter  of  the  plea  had 
undergone  the  judgment  of  the  court.  It  will 
be  observed,  that  in  this  case  there  was  noth- 
ing in  the  second  answer  inconsistent  with 
what  the  widow  had  set  up  in  her  plea  and 
answer.  Had  she  in  her  first  answer  admitted 
notice  or  want  of  consideration,  or  any  other 
fact  that  would  have  shown  that  she  is  not  en- 
titled to  protection  as  a  purchaser,  would  she 
have  been  permitted  to  set  up  a  defense  to 
which  she  had  shown  she  was  not  entitled  ? 

How  does  it  stand  as  to  the  case  which  we 
are  deciding  ?  The  plea  of  the  appellants  was 
in  due  form  ;  but  in  their  answer  they  stated 
facts  which,  in  the  opinion  of  this  court, 
showed  they  were  not  entitled  to  the  benefit  of 
the  statute.  They  asked  this  court  for  per- 
mission to  amend  their  answer,  but  were  re- 
fused ;  because,  as  the  Chief  Justice  said,  they 
had  made  admissions  which  no  amendment 
could  cure.  This  court  has,  then,  decided  on 
the  matter  of  their  plea.  It  was  overruled, 
not  for  informality,  but  because,  after  what 
they  had  said  in  their  first  answer,  the  statute, 
according  to  the  judgment  of  this  court,  could 
never  be  a  bar.  This,  then,  was  res  adjudicata, 
which  the  appellants  cannot,  in  my  opinion, 
be  permitted  again  to  bring  into  question. 

It  will  be  perceived,  that  if  my  view  of  this 
case  be  correct,  there  is  no  necessity  for  ex- 
amining several  questions,  the  discussion  of 
which  occupied  much  of  the  time  of  the  court 
on  the  hearing. 

It  was  contended  by  the  counsel  for  the  re- 
spondents that  a  defendant  cannot  refuse  to 
answer,  by  answer  ;  and  that  if  he  submits  to 
answer  at  all,  he  must  answer  fully.  It  must 
be  admitted  that  these  are  general  rules  ;  but 
it  must  also  be  conceded  that  there  are  many 
exceptions  to  them.  In  the  case  of  Philips  v. 
Prfvost,  4  Johns.  Ch.,  215,  Chancellor  Kent  al- 
lowed the  defendant  to  insist,  by  answer,  on 
lapse  of  time  as  a  bar  to  the  account,  discovery 
and  relief  prayed  for  by  the  bill,  on  the  ground 
that  in  that  case  the  Statute  of  Limitations 
could  not  have  been  pleaded  ;  and  that  this  de- 
fense could  not  have  been  made  otherwise  than 
by  answer.  He  says,  "there  cannot  be  any 
inflexible  rule  upon  this  subject.  The  reason 
and  convenience  of  the  case  must  determine 
635*]  when  and  how  far  *the  application  of 
the  general  rule  is  to  be  controlled."  The 
counsel  for  the  respondents  has,  with  great 
learning  and  ability,  undertaken  to  point  out 
all  the  exceptions  which  are  admitted  to  the 
above  mentioned  rules.  I  will  not  venture  to 
say  that  the  case  in  question  falls  under  any  of 
these  exceptions.  I  am  happy  to  think  myself 


j  relieved  from  the  necessity  of  giving  any  opin- 
!  ion  on  points  upon  which  Ld.  Eldo'n  and 
Chancellor  Kent  have  declared  it  impossible  to 
reconcile  the  numerous  authorities.  If  this 
were  an  original  answer,  then  it  would  be  in- 
cumbent on  us  to  consider  what  Ld.  Eldon,  in 
Shaw  v.  Ching,  11  Ves.,  306,  calls  "this  dis- 
tracted point ;  "  but  if  we  confirm  the  former 
opinion  of  this  court,  that  the  appellants,  by 
their  first  plea  and  answer,  were  precluded 
from  setting  up  the  Statute  of  Limitations  as  a 
bar  to  the  account,  discovery  and  relief  sought 
by  the  bill,  we  have  only  to  decide  that  the 
second  answer  does  not  comply  with  the  order 
of  the  Chancellor,  confirmed  by  this  court,  that 
the  appellants  should  put  in  a  full  and  perfect 
answer. 

For  the  same  reasons,  I  do  not  find  myself 
called  upon  to  notice,  although  I  have  exam- 
ined the  many  cases  which  were  cited,  as  to  the 
admissions  of  the  defendant  which  were  relied 
upon  to  take  the  case  out  of  the  Statute.  That 
no  advantage  shall  be  taken  of  offers  made  by 
way  of  compromise  ;  that  a  party  may,  with 
impunity,  attempt  to  buy  his  peace,  are  well 
established  rules  of  law  (2  Campb. ,  106,  note; 
13  Johns.,  288),  to  which  our  reason  and  our 
feelings  at  once  assent.  But  I  am  not  prepared 
to  admit  that  what  a  party  may  state  as  a 
fact,  though  the  statement  may  be  made  in  the 
course  of  a  negotiation  for  a  compromise,  or 
may  be  connected  with  an  offer  to  purchase 
peace,  will  not  be  as  binding  as  if  the  fact  had 
been  disclosed  in  any  other  way.  If  a  man 
says  to  me,  I  do  not  admit  that  I  owe  you  any 
thing,  but  rather  than  be  sued  I  will  give  you 
a  hundred  dollars,  it  would  be  most  unjust  to 
suffer  me  to  avail  myself  of  this  offer  to  recov- 
er against  him.  But  if  one  tells  me,  it  is  true. 
I  justly  owe  you  a  hundred  dollars,  and  will 
give  you  fifty  if  you  will  give  up  your  debt,  I 
apprehend  there  is  no  rule  of  law  so  absurd  and 
unjust  as  to  prevent  my  availing  myself  of  my 
debtor's  confession,  because  he  connected  with 
it  an  offer  of  compromise. 

*So,  if  the  appellants  have  admitted  f*636 
by  their  answers,  that  they  had  the  linens,  and 
that  they  have  never  accounted  or  paid  for 
them,  in  my  opinion,  they  are  bound  by  this 
admission,  though  it  may  have  been  made  in 
the  course  of  a  negotiation  for  a  compromise, 
and  though  they  may  have  understood  that  the 
negotiation  related  to  the  breaking  up  of  the 
voyage  of  The  Egeria,  or  to  a  claim  of  the  re- 
spondents for  the  proceeds  of  the  linens. 

But  this  is  not,  in  my  opinion,  now  open  for 
discussion,  because  this  court,  of  the  lust  resort, 
has  decided  that  the  appellants,  in  their  first 
answer,  did  make  such  an  admission  as  the  re- 
spondents were  at  liberty  to  avail  themselves 
of,  and  such  as  precluded  the  appellants  from 
sheltering  themselves  under  the  Statute  of 
Limitations. 

The  master's  report  as  to  the  seventh  excep- 
tion, allowed  by  the  master,  and  also  by  the 
Chanftllor,  seems  to  have  been  acquiesced  in 
by  the  appellants.  For.  although  one  of  their 
points  be,  that  there  was  no  foundation  for  the 
allowance,  by  the  master,  of  the  seventh  excep- 
tion, yet  I  do  not  recollect  that  a  word  was 
said  on  the  hearing  to  this  point  by  eithor  of 
the  counsel.  I  presume  that  this  exception 
was  passed  over,  because  there  was  no  room  to 
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question  that  the  parts  of  the  answer  to  which 
it  refers  were,  as  the  master  reports,  irrelevant. 
I  am  of  this  opinion.  I  think  the  Chancellor  was 
right  in  disallowing  all  the  exceptions  to  the 
master's  report ;  and  I  am,  therefore,  in  favor 
of  affirming  his  decree. 

Bowman,  Brayton,  Burrows,  Burl,  Clark, 
Cramer,  Dudley,  Earll,  Elsworth,  Gardiner, 
Haiglit,  Keyes,  Lake,  Lefferts.  JdcCall,  Mcln- 
tyre,  McMichad,  Morgan,  Tlwrn,  WUkeson, 
Wooster,  Senators,  concurred. 

SAVAGE,  Ch.  J.,  after  stating  the  case.  There 
are  three  questions  necessary  to  be  discussed, 
to  arrive  at  a  satisfactory  conclusion  in  this 
cause. 

First.  The  plea  having  been  overruled,  were 
'.he  appellants  at  liberty  to  insist  on  the  same 
matter  by  way  of  answer  ? 
637*]      *Second.  If  they  answer  at  all,  were 
they  not  bound  to  answer  fully  ?  and, 

Third.  Does  the  answer  contain  matter 
which  bars  the  relief  sought  ? 

I  will  here  premise,  that  when  the  plea  was 
overruled  by  the  Chancellor,  he  discussed  and 
decided  two  points.  1.  That  the  case  did  not 
come  within  the  exception  to  the  5th  section  of 
the  Statute  of  Limitations,  as  an  action  con- 
cerning the  trade  of  merchandise,  between 
merchant  and  merchant,  their  factors  or  serv- 
ants (1  R.  L.,  186);  and  2.  That  it  was  a 
clear  case  of  trust,  and  therefore  the  Statute 
was  no  bar.  On  this  last  point  the  plea  was 
overruled.  When  the  cause  first  came  here. 
Spencer,  Ch.  J.,  delivered  the  opinion  of  the 
court,  in  which  the  point  first  decided  by  the 
Chancellor  is  concurred  in,  on  the  ground  that 
the  exception  in  the  statute  is  not  applicable  to 
a  case  where  all  the  items  of  an  account  are  on 
one  side,  and  that  the  reason  and  principle  of 
the  exception  embraced  open  and  current  ac- 
counts where  there  were  mutual  dealing  and 
mutual  credits.  On  the  second  point,  the  decis 
ion  of  the  Chancellor  was  overruled  ;  and  the 
doctrine  of  Ld.  Hardwicke  (2  Atk.,  612)  was 
recognized  and  approved,  that  a  trust  is,  where 
there  is  such  a  confidence  between  parties  that 
no  action  at  law  will  lie.  It  was  added,  that  in 
this  case  there  was  a  clear  remedy  at  law,  and 
had  the  objection  been  made,  the  bill  would 
have  been  dismissed.  It  was  a  case,  therefore, 
in  which  the  party  had  a  right  to  plead  the 
statute.  The  decree  of  the  Chancellor  was, 
however,  affirmed,  on  the  ground  that  the 
answer  accompanying  the  plea  admitted  the 
claim  to  be  subsisting  and  unsatisfied,  and 
thereby  defeated  the  operation  of  the  Statute. 

When  the  answer  now  under  consideration 
came  before  the  Chancellor,  he  allowed  the  ex- 
ceptions to  it  upon  the  ground  that  the  same 
matter  had  undergone  the  judgment  of  the 
court,  in  the  shape  of  a  plea. 

1.  This  brings  me  to  the  examination  of  the 
first  question  I  propose  to  discuss,  to  wit : 
whether  the  appellants  were  at  liberty  to  insist 
on  the  same  matter  by  way  of  answer,  which 
had  been  overruled  by  way  of  plea. 
638*]  *The  object  of  pleading,  in  any 
court,  is  to  present  the  complaint  of  the  plaint- 
iff, and  also  the  grounds  on  which  that  claim 
is  resisted  by  the  defendant,  that  the  court 
may  decide  upon  the  precise  point  in  issue, 

If  the  bill  is  supposed  to  contain  no  cause  of 
action,  the  defendant  may  demur.  If  he  does 
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not  choose  to  rely  upon  the  weakness  of  the 
plaintiff's  title,  but  wishes  to  set  up  some  cause 
for  which  the  suit  should  be  dismissed,  de- 
layed or  barred,  he  may  plead  or  answer.  If  a 
demurrer  is  overruled,  he  must  make  a  new 
defense,  not  by  demurrer,  to  the  same  extent 
as  the  former,  but  he  may  defend  himself  by 
plea  or  answer.  After  a  plea  has  been  over- 
ruled, defense  may  be  made  by  demurrer,  by 
new  plea,  or  by  answer  ;  but  the  new  plea 
should  not  contain  the  same  matter  as  the  plea 
overruled.  Such  a  course  would  be  calling 
upon  the  court  for  a  rehearing,  contrary  to  its 
settled  practice.  (Mitf.  Plead.,  11-14.) 

But  it  is  contended  by  the  counsel  for  the 
appellants,  that  though  the  plea  be  overruled, 
the  same  matter  may  be  insisted  on  by  way  of 
answer  ;  and  this  proposition  is  laid  down  in  a 
work  of  high  authority  (Mitf.  Plead.,  3d  ed., 
248),  which  cites,  in  its  support,  2  Ves.,  492, 
and  1  Atk.,  450.  The  latter  is  the  case  of 
Suffolk  v.  Green,  decided  in  1739,  which  has 
no  connection  with  this  question,  any  further 
than  what  arises  from  analogy  existing  be- 
tween a  demurrer  and  plea.  Ld.  Hardwicke 
overruled  a  demurrer  on  the  ground  of  its  in- 
sufficiency, but  without  prejudice  to  the  de- 
fendant's insisting  upon  the  matter  relied  on 
by  way  of  answer.  In  Mnch  v.  Finch,  2  Ves., 
Sr.,  491,  decided  in  1752,  the  first  answer  was 
reported  insufficient ;  the  defendant  submitted 
to  make  a  further  answer,  which  was  also 
reported  insufficient ;  and  the  question  was 
whether,  by  submitting  to  answer  further, 
without  excepting,  the  defendant  had  pre- 
cluded himself  from  insisting  on  the  same  mat- 
ter by  his  second  answer.  Ld.  Hardwicke  held 
he  was  not,  and  assigned  as  a  reason,  that  the 
matter  had  not  undergone  the  judgment  of  the 
court.  He  adds,  it  is  not  like  a  second  demur- 
rer, or  dilatory,  or  a  second  plea,  which  can- 
not be  put  in  a  second  time  if  overruled  ;  yet, 
notwithstanding,  the  court  frequently  allows 
*the  defendant,  after  a  plea  has  been  [*6«Jt> 
overruled,  to  insist  on  the  same  matter  by 
answer  which  was  overruled  as  a  plea  ;  and 
that  comes  on  the  merits  at  hearing  the  cause. 

To  support  this  doctrine  of  Ld.  Hardwicke, 
the  reporter  refers  to  Harris  v.  Ingledew,  3  P. 
Wms.,  94.  In  that  case  a  bill  was  filed  by  cer- 
tain creditors  of  William  Ingledew  to  compel  a 
sale  of  his  real  estate  devised  subject  to  the 
payment  of  his  debts.  One  of  the  defendants 
pleaded  that  he  was  purchaser  for  valuable 
consideration,  but  omitted  in  his  plea  to  deny 
notice  of  the  will  of  William  Ingledew.  And 
it  was  argued  that  the  plaintiff  having  joined 
issue  on  the  plea,  he  had  admitted  it  to  be 
good  ;  that  had  the  plaintiff  set  it  down  to  be 
argued  without  taking  issue,  the  want  of  a 
denial  of  notice  would  have  been  a  good  ex- 
ception ;  and  it  was  argued  that,  if  it  were 
otherwise,  the  defendant  might  be  tricked  by 
the  plaintiff's  replying  to  it,  and  he  could  do 
no  more  than  prove  it ;  whereas  if  such  a  plea 
had  been  set  down  to  be  argued  and  over- 
ruled, the  defendant  might  still  have  helped 
himself  by  putting  all  his  defense  in  his  an- 
swer. The  only  answer  made  by  Sir  Joseph 
Jekyl,  Master  of  the  Rolls,  to  this  argument, 
is,  that,  in  case  a  plea  be  replied  to,  the  de- 
fendant need  only  prove  his  plea  ;  and  here  it 
is  the  plaintiff's  own  fault,  for  he  had  it  in  his 
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election,  to  have  it  set  down  to  be  argued  ; 
wherefore,  if  the  defendant  proves  what  he 
has  pleaded,  the  bill  is  to  be  dismissed  against 
him  with  costs.  The  Master  of  the  Rolls  seems 
to  adopt  the  reasoning  of  the  counsel,  and  sup- 
ports the  general  proposition  that  matter  over- 
ruled as  a  plea  may  still  be  urged  in  the 
answer  ;  and  the  plea  in  the  case  of  Harris  v. 
Ingledew  is  a  strong  instance  to  show  the  rea- 
sonableness of  the  rule.  The  plea  was  admitted 
to  be  defective,  because  the  defendant  had  not 
denied  notice  of  the  will  of  Ingleden,  which 
subjected  his  estate  to  the  payment  of  his 
debts.  Had  that  plea  been  overruled  for  that 
cause,  it  would  certainly  have  been  highly  un- 
just that  he  should  not  have  an  opportunity  to 
supply  that  fact  in  his  answer.  This  same  doc- 
trine is  asserted  by  the  Court  of  Exchequer,  in 
E.  I.  Co.  v.  Campbell,  1  Ves. ,  Sr. ,  247.  And  in 
Hoare  v.  Parker,  2  Cox,  224,  where  a  plea 
overruled  was  insisted  on  by  way  of  answer, 
64O*J  the  Ld.  *Chancellor  asked  if  there  were 
any  instances,  after  a  plea  overruled,  of  the 
same  thing  being  allowed  to  be  insisted  upon 
by  answer  ;  and  to  show  that  it  might  be 
done,  Scott  cited  Harris  v.  Ingledew,  and  Finch 
v.  Finch  ;  but  His  Lordship  said  those  were 
cases  of  bills  of  relief,  but  he  knew  no  instance 
of  the  same  being  done  in  bills  of  discovery 
only;  thus  admitting,  that  in  bills  of  relief  such 
was  the  proper  and  common  practice.  In  the 
case  under  consideration,  relief  is  asked  for.  It 
is  not  a  case  of  discovery.  None  was  necessa- 
ry. The  respondents  had  all  the  evidence  they 
wanted.  Vide,  also,  Stephens  v.  Gaule,  2  Vern., 
701. 

2.  It  is  contended,  however,  that  when  a  de- 
fendant submits  to  answer,  he  must  answer 
fully.  In  the  English  courts,  this  question  has 
been  decided  both  ways,  and  by  very  learned 
and  highly  respectable  Chancellors  and 
judges.  The  late  Chancellor  Kent  has  reviewed 
most  of  the  cases  in  M.  E.  Church  v.  Jaqnes,  1 
Johns.  Ch.,  73,  and  Phillips  v.  Prevost,  4  Id., 
209.  He  came  to  the  conclusion  that  if  the 
defendant  submits  to  answer,  he  must  answer 
fully  ;  but  that  the  rule  was  subject  to  excep- 
tions. The  only  two  which  he  mentions  in  M. 
E.  Ch.  v.  Jaques,  are,  that  of  an  innocent  pur- 
chaser, as  in  Jerrard  v.  blunders,  2  Ves.,  Jr., 
454  ;  and  the  denial  of  a  copartnership,  as  in 
Jacob*  v.  Goodman,  3  Bro.  Ch. ,  205.  To  these 
exceptions  he  added  another  in  Phillips  v.  Pre- 
To»t,  to  wit  :  where  the  plaintiff  has  no  title. 

In  the  equity  side  of  the  Court  of  Exchequer, 
I  understand  the  rule  is,  and  always  has  been, 
that  a  defendant  may  answer  in  part,  and  ob- 
ject to  a  further  answer.  It  is  in  the  Court  of 
Chancery  alone  where  the  conflict  has  existed 
between  what  has  been  called  the  old  and  the 
new  rule.  The  whole  dispute  is  about  the  form 
of  pleading,  and  if  once  settled,  it  is  a  matter 
of  very  little  moment  which  way  it  is  settled. 
The  objection  stated  by  Ld.  Eldon  to  the  new 
rule  in  Soinereille  v.  Mackay,  1(5  Ves.,  387,  arises 
out  of  the  practical  inconvenience, that,  in  chan- 
cery, the  defense  is  not  judged  of,  in  the  first 
instance,  by  the  court  itself,  but  goes  to  a 
master  upon  exceptions  to  the  answer,  and 
then  to  the  court  upon  exceptions  lo  the  report; 
O4  1*]  in  my  'judgment,  a  very  useless  cere- 
mony, and  a  practice  which  calls  for  correc- 
tion. The  late  Chancellor,  upon  the  able  re- 
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view  which  he  has  given  of  this  question  in 
Phillips  v.  Prewxt,  has  adopted,  as  a  general 
rule,  that  established  by  Ld.  Thurlow,  in 
Cookson  v.  Ellison,  2  Bro.  Ch.,  252,  where  the 
plaintiff  had  made  one  a  party  defendant  who 
had  no  interest,  and  was  a  mere  witness.  He 
did  not  demur,  but  answered  part,  and  was 
therefore  compelled  to  answer  fully.  Yet,  in 
Green  v.  Winter,  cited  4  Johns.  Ch.,  214,  the 
Chancellor  virtually  overruled  this  very  case. 
The  defendant  had  disclaimed  all  interest,  and 
the  only  difference  was,  that  Ellison  had  an- 
swered part ;  but  neither  had  demurred  or 
pleaded.  In  the  latter  case,  the  Chancellor 
very  properly  decided  that  the  defendant  was 
not  bound  to  answer  further.  He  adds  :  "I 
could  not  perceive  the  propriety,  or  feel  the 
necessity  of  requiring  a  further  answer  merely 
to  serve  the  curiosity  or  convenience  of  the 
plaintiff.  Nor  can  I  perceive  the  good  sense 
of  requiring  long  accounts  and  schedules  from 
a  defendant,  when  a  defense  is  set  up  in  the 
answer  which  meets  the  title.  If  the  matter 
of  defense  should  fail,  the  defendant  might 
then  be  required  to  answer  further."  In  the 
same  case  he  remarks  that  "the  defendant 
may  insist  upon  the  benefit  of  the  Statute  of 
Limitations  in  his  answer  as  well  as  by  plea." 
That  this  has  been  repeatedly  done,  he  cites 
Lacon  v.  Briggs,  3  Atk.,  105  ;  Prince  v.  Heylin, 
1  Atk.,  493.  and  Eq.  Drafts',  389. 

If,  therefore,  the  general  rule  first  laid  down 
in  Cookson  v.  Ellison  be  established,  with  its 
exceptions  already  admitted,  another  exception 
should  be  added,  to  wit :  where  a  defense  is 
set  up  which  meets  and  controverts  the  title. 
Take  for  an  example  this  very  case.  I  proceed 
on  the  supposition  that  the  Statute  of  Limita- 
tions is  well  pleaded.  Where  can  be  the 
necessity  or  propriety  of  going  at  length  into 
accounts  or  dealings  of  long  standing,  when  a 
recovery  is  barred  by  lapse  of  time  ?  For 
whose  benefit  is  such  an  investigation  to  be 
instituted  ?  It  is  not  pretended  that  any  dis- 
covery is  wanted  to  aid  a  suit  at  law  ;  and  if  it 
were,  I  understand  the  rule  to  be  now  settled, 
that  matter  which  bars  the  relief,  bars  also  the 
discovery. 

*It  was  urged  upon  the  argument,  [*642 
by  the  respondent's  counsel,  that  if  the  general 
rule  were,  that  a  defendant  might  avail  him- 
self by  answer  of  the  same  matter  overruled  as 
a  plea,  yet  it  ought  not  to  be  permitted  in  this 
case,  because  a  motion  was  made  here,  and 
denied,  the  effect  of  which  would  have  been 
an  amendment  similar  to  the  one  now  sought 
for.  In  my  judgment  the  result  of  that  motion 
should  have  no  influence  in  deciding  this  ques- 
tion of  pleading.  The  court  merely  expressed 
an  opinion  on  the  plea  then  before  it,  but  did 
not  prejudge  the  further  pleadings  nor  the 
rights  of  the  parties.  If  the  result  of  that 
motion  should  have  any  effect,  it  should  be 
in  favor  of  receiving  the  answer — as  other- 
wise the  appellants  may,  through  the  inad- 
vertence of  counsel,  lose  the  benefit  of  a  de- 
fense to  which  they  are  entitled  by  the  laws  of 
the  land. 

3.  I  shall,  therefore,  proceed  to  inquire 
whether  the  answer  now  put  in  contains  any 
defense  to  the  claim  of  the  respondents.  His 
Honor,  the  late  Chnnftllor,  considered  it  noth- 
ing more  than  a  repetition  of  the  former  plea  of 
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the  Statute  of  Limitations,  which  had  been 
overruled.  If  he  is  correct  in  this  position,  his 
decree  should  be  affirmed.  A  comparison  of 
the  two  answers  will  enable  us  to  form  an  ac- 
curate opinion  on  that  point. 

That  part  of  the  first  answer,  which  this 
court  considered  an  omission  of  the  debt,  is  the 
offer  made  by  the  appellant's  counsel  to  pay 
one  third  of  the  proceeds  of  the  linens,  ex- 
plicitly stating  at  the  same  time,  that  they  were 
discharged  from  all  liability  by  virtue  of  the 
Statute,  and  that  they  reserved  the  right  to 
avail  themselves  of  the  Statute  in  their  defense 
if  the  offer  was  refused.  This  was  thought 
not  to  come  within  the  rule  laid  down  by 
Spencer,  J.,  in  Sands  v.  Oehton,  15  Johns., 
571,  who  says,  "  though  indeed  the  defendant 
may  admit  that  what  the  plaintiff  claims  as  a 
debt  has  never  been  paid,  if  he  protests  against 
his  liability,  it  would  be  an  outrage  on  com- 
mon sense,  to  infer  a  promise  to  pay,  in  the 
face  of  his  denial  of  his  liability  to  pay." 

In  the  present  answer  the  appellants  have 
presented  the  same  matter,  accompanied  by 
these  other  explanations  :  1  A  denial  of  their 
admission  of  any  claim  of  the  respondents.  2. 
O43*J  *That  in  the  conversation  which  led  to 
the  attempt  to  compromise,  the  subject  of  the 
linens  was  not  mentioned  ;  and  that  the  inter- 
view between  the  counsel  of  the  parties  had 
relation  to  a  supposed  claim  for  the  breaking 
up  the  voyage  of  the  ship  Egeria.  3.  That  the 
appellants  instructed  their  counsel  to  do  no  act 
which  might  be  construed  into  any  admission 
of  a  claim  by  the  respondents.  4.  That  the 
offer  was  intended  for  the  purpose  of  putting 
an  end  of  any  claim  against  the  defendants,  or 
either  of  them;  and  for  purchasing  their  peace, 
and  of  compromise,  and  for  no  other  purpose. 
5.  They  expressly  deny  an  intention  to  admit 
any  liability  to  pay  any  claim  on  account  of 
the  linens. 

It  is,  however,  contended  that  the  claim  is 
still  admitted,  and  the  second  answer  does  not, 
in  effect,  vary  from  the  first.  The  objection 
taken  by  Spencer,  Ch.J.,  in  giving  the  opinion 
of  this  court  upon  that  answer,  was,  that  there 
was  an  offer  to  pay  the  whole  demand  ;  and 
no  denial  of  the  justice  of  the  claim.  Here  the 
appellants  enter  their  protest  against  the  valid- 
ity of  the  demand,  and  say,  under  oath,  that 
the  offer  was  not  to  pay  the  whole  demand  ; 
but  to  compromise  a  pretended  claim  for 
breaking  up  a  voyage  for  the  purpose  of  pur- 
chasing their  peace.  I  know  of  no  case  which 
has  gone  so  far  as  to  decide  that  an  offer  made 
under  such  circumstances,  and  with  such  ex- 
planations and  reservations,  and  when  so  much 
pains  were  taken  to  negate  the  idea  of  liability, 
should  be  construed  into  a  promise  to  pay.  And 
it  would  be  strange,  indeed,  if  defendants, 
understanding  their  rights,  and  having  the 
benefit  of  counsel,  should  promise  to  pay  a 
demand,  when  in  the  same  breath  they  deny 
their  liability.  Upon  the  best  consideration  I 
am  able  to  give  the  subject,  lean  see  no  ground 
for  the  allegation  that  this  answer  contains  an 
admission  of  the  demand. 

If  courts  can,  by  one  refinement  after  another, 
entirely  fritter  away  the  statutes  of  the  State, 
further  legislation  will  be  useless. 

I  am  of  opinion  that  the  decree  of  the  Chan- 
cellor be  reversed  ;  because,  1.  The  appellants 
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had  a  right  to  put  into  their  answer,  among 
other  things,  the  same  matter  which,  standing 
alone,  was  overruled  as  insufficient  in  a  plea. 
2.  *That  their  answer  containing  a  bar  [*644 
to  the  relief  sought,  is  a  bar  to  the  discovery  ; 
and  they  may,  therefore,  object  to  answer  fully 
to  the  charges  in  the  bill.  3.  The  answer 
under  consideration  contains  a  complete  de- 
fense to  the  complaint  of  the  respondents. 

CRARY,  Senator,  concurred  with  the  Chief 
Justice  in  the  result  of  his  opinion.  He  was 
not  prepared  to  go  into  the  subject ;  but  felt  it 
his  duty  to  protest  against  what  appeared  to 
him  a  positive  violation  of  an  existing  statute. 
Such  he  felt  still  bound  to  consider  the  Statute 
of  Limitations ;  though  it  had  been  greatly 
broken  in  upon  by  our  courts.  He  had  read 
and  listened  with  attention  to  the  opinions  of 
judges  in  all  the  various  stages  of  this  cause  ; 
and  he  acknowledged  their  learning.  He  had 
seen  the  appellants  begin  with  a  clear  defense 
under  the  Statute  of  Limitations.  They  re- 
tained counsel  from  the  very  first  moment  to 
manage  that  defense,  and  instructed  them  not  to 
waive  it,  though  they  were  willing  they  should 
buy  peace.  With  a  view  to  this  object,  they 
negotiated  in  the  spirit  of  their  instructions. 
They  have  struggled  at  every  stage  to  preserve 
the  defense  of  the  appellants  unimpaired,  but 
our  court  have  found  themselves  so  crippled 
and  impotent  as  to  be  unable  to  give  the  appel- 
lants the  benefit  of  it.  Enough  has  been  got 
out  of  them  from  term  to  term,  in  answers  on 
oath  drawn  under  the  advice  of  counsel,  urging 
the  defense,  too,  at  every  step  to  defeat  that  de- 
fense. This  is  the  ground  assumed  by  the  re- 
spondents ;  but  it  was  a  ground  which  he  could 
not  yield.  He  felt  that  it  was  equivalent  to  a 
complete  repeal  of  the  statute. 

Greenly,  Lynde  and  Redfield,  Senators,  con- 
curred. 

A  majority  being  for  affirmance,  it  was 
thereupon  ordered,  adjudged  and  decreed  that 
the  decree  of  His  Honor,  the  Chancellor,  in 
this  cause  be  affirmed,  with  costs  to  the  re- 
spondents to  be  taxed,  upon  the  appeal  to  this 
court,  and  that  the  appeal,  record  and  proceed- 
ings be  remitted,  &c. 

Affirmed— T  Johns.  Ch.,  167. 

Cited  in— 2  Paige,  414 ;  20  Barb.,  475 ;  38  Ind.,  541. 


*EDWARD  PERKINS,  Appellant,  [*445 

v. 

THE  WASHINGTON  INSURANCE  COM- 
PANY OF  THE  CITY  OP  NEW  YORK, 

Respondents. 

Insurance — Appointment  of  Agent,  with  Power 
to  Make  Contracts  Under  Certain  Conditions 
— Destruction  of  Premises,  after  Contract  by 
Agent,  Before  Ratification  by  Company — Lia- 
bility of  Company — How  Corporation  may 
Appoint  Agent — General  Doctrine  of  Agency 
— Effect  of  Receipt  for  Premium  of  Insurance 
— Neglect  of  Agent  to  Remit  Premium. 

Where  an  Insurance  Company  in  the  City  of  N.  Y. 
appointed  B.,  a  surveyor  in  Savannah,  Ga.,  and  by 
their  president  empowered  him  to  make  contracts 
of  insurance,  to  take  effect  from  the  time  when  the 
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premium  should  be  paid,  and  should  be  received  at 
N.  Y.,  provided  the  office  should  recognize  the  rate 
of  premium  and  be  otherwise  satisfied  with  the  risk: 
and  R.  advertised,  at  Savannah,  the  terms  on  which 
the  Company  would  insure,  and  subscribed  himself 
as  agent  of  the  Company  at  Savannah,  mentioning 
that  they  would  insure  through  him,  &c.,  and  P. 
paid  the  usual  premium  of  insurance  on  certain 
goods  Jan.  5,  1820,  to  R.,  who  gave  P.  areceipt  for 
the  money,  describing  himself  as  agent  of  the  Com- 
pany, and  specifying  the  consideration  and  object 
of  the  receipt ;  but  before  the  premium  was  received 
at  N.  Y.,  the  goods  were  consumed  by  fire ;  and  P. 
afterwards  tendered  the  premium  to  the  Company, 
and  demanded  that  they  should  indemnify  him  or 
execute  the  contract  of  insurance ;  held,  that  they 
were  bound  to  comply,  though  the  premium  had 
not  been  received  by  them  before  the  loss ;  and  that 
the  premium  being  according  to  their  established 
rates,  it  did  not  lie  with  the  Company  arbitrarijy  to 
say  they  would  not  recognize  the  rate  of  premium, 
or  would  not  be  satisfied  with  the  risk ;  and  they 
were  accordingly  deemed  to  indemnify  the  as- 
sured. 

One  may  become  the  agent  of  a  corporation  in  the 
same  manner  as  he  may  of  an  individual,  without 
any  deed  or  writing. 

A  mere  warrant  of  survey  given  by  an  insurance 
Company  does  not  authorize  the  surveyor  to  do  any 
act  binding  upon  them. 

Where  a  principal  objects  to  the  act  of  his  agent, 
as  unauthorized,  the  question  is  not  what  power  he 
intended  to  give  his  agent,  but  what  power  the  third 
person  who  dealt  with  the  agent,  and  who  insists  on 
his  acts  as  valid,  had  a  riglit  to  infer  that  he  pos- 
sessed from  his  own  acts  and  those  of  his  principal. 
Per  Golden,  Senator. 

A  receipt  for  a  premium  of  insurance  signed  by 
the  president  or  secretary  of  an  insurance  company 
is  as  binding  as  a  policy ;  and  it  is  the  common  cus- 
tom in  the  City  of  N.  Y.  to  insure  by  receipts  of  this 
nature,  sisrned  by  some  officer  of  the  company.  The 
only  difference  between  the  effect  of  these  and  of  a 
policy  is,  that  the  former  must  be  enforced  in  chan- 
cery and  the  latter  at  law.  Per  Colden,  Senator. 

It  is  a  well  settled  rule  in  chancery,  that  what  one 
is  legally  bound  to  do,  shall  be  considered  as  done, 
by  all  those  having  a  right  to  claim  its  performance. 
Per  Colden,  Senator. 

This  rule  applied  to  the  case  of  an  obligation  to 
insure,  depending  on  the  receipt  of  a  premium  by 
the  insurer,  from  his  agrent,whose  duty  it  is  to  remit 
the  premium  presently.  Per  Colden.  Senator. 
646*}  *  When  the  obligation  of  the  insurer  depends 
on  his  actually  receiving  the  premium  from  his 
agent,  but  the  agent  neglects  to  remit  it,  by  reason 
whereof  the  obligation  does  not  attach,  an  action 
lies  by  the  insured  against  the  agent :  and  the  meas- 
ure of  damages  will  be  the  amount  which  was  to 
have  been  insured.  Per  Colden.  Senator. 

A  PPEA.L  from  the  Court  of  Chancery.  Oct. 
A  9,  1821,  the  appellant  filed  his  bill  in  that 
court  against  the  respondents,  stating  that  Jan. 
5,  1820,  and  since,  the  appellant  being  the 
owner  of  a  certain  stock  of  dry  goods,  groceries, 
&c.,  in  a  storehouse  in  the  City  of  Savannah, 
applied  to  Henry  P.  Russell,  of  Savannah,  the 
agent  of  the  respondents,  an  incorporated'In- 
surance  Company  in  the  City  of  N.  Y.,  for  in- 
surance upon  this  stock:  that  Russell,  on  the 
same  Jan.  5,  agreed  that  the  respondents 
should  become  insurers  on  the  stock,  for  one 
year  from  that  day  for  $5,000,  at  a  premium  of 
3J  per  cent.,  the  premium  to  be  paid  on  that 
day;  and  that  the  Company  should  execute  a 
policy  in  the  usual  form  ;  that  the  premium 
was  accordingly  paid  to  Russell,  with  f  8.50  for 
the  expense  of  a  survey  and  policy;  that  Rus- 
sell gave  a  receipt  for  these  sums,  declaring 
the  object,  consideration  and  purpose  as  above 
set  forth,  and  signed  the  receipt,  "John  P. 
Russell,  agent  of  said  Company  ;"  that  on  the 
morning  of  Jan.  11,  an  extensive  and  destruc- 
tive fire  broke  out  in  Savannah,  and  consumed 
the  greater  portion  of  the  goods  ;  that  thf  ap- 
pellant gave  notice  to  Russell  of  the  loss,  of- 
fered the  usual  preliminary  proof  and  dcmand- 
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ed  a  policy  of  insurance  ;  but  Russell  stated 
that  he  had  not  forwarded  the  premium  to  the 
Company,  and  had  not  received  a  policy  from 
them,  and  he  intimated  that  the  Company 
would  not  consider  themselves  bound  by  what 
had  been  done ;  that  proper  notice  with  the 
usual  proofs  were,  in  May,  1820,  given  to  the 
respondents  in  the  City  of  N.  Y. ;  but  they  had 
refused  to  execute  a  policy  or  indemnify  the 
appellant  to  the  amount  lost,  although  the  ap- 
pellant had,  Apr.  28,  1821,  tendered  to  their 
President  the  amount  of  the  premium. 

*The  bill  prayed  that  the  respondents  [*647 
might  be  decreed  to  pay  the  amount  agreed  to 
be  insured,  or  to  execute  the  policy,  &c. 

To  this  bill  the  respondents  answered,  ad- 
mitting all  the  material  facts  charged,  except 
Russell's  agency.  They  denied  that  he  was 
agent,  or  had  power  or  authority  to  act  for 
them  otherwise  than  as  a  surveyor.  They  ad- 
mitted that  they  had  appointed  him  surveyor 
for  them  in  Savannah,  &c.,  of  buildings  in- 
sured, or  in  which  goods  offered  for  insurance 
were  kept;  and  empowered  him  to  state  to  ap- 
plicants at  Savannah  the  probable  rates,  accord- 
ing to  the  nature  of  the  risk  at  which  insur- 
ance might  be  expected  to  be  effected  by  them ; 
always,  however,  reserving  to  themselves  the 
power  and  control  to  abide  by,  or  to  vary  the 
rates  so  stated  by  him,  or  entirely  to  decline 
such  insurance,  when  the  proposal  for  such  in- 
surance and  his  report  or  survey  should  be  pre- 
sented to  them  for  their  deliberation.  That 
they  permitted  him  to  receive  the  probable  pre- 
miums and  transmit  them  to  the  respondents, 
in  order  to  prevent  unnecessary  delay  in  effect- 
ing insurance;  but  absolutely  denied  that  they 
ever  appointed  him  their  agent  for  insuring  or 
effecting  any  insurance  against  loss  or  damagfe 
by  fire. 

To  this  answer  the  appellant  filed  a  general 
replication;  and  testimony  was  taken  on  both 
sides,  mainly  to  the  question  whether  Russell 
was  agent,  as  alleged  in  the  bill,  for  the  pur- 
pose of  contracting  to  insure  in  the  name  of 
the  Company.  The  proofs  need  not  be  recited 
here,  because  they  are  briefly  stated  by  the 
Chancellor  in  his  reasons  for  the  decree,  and 
are  gone  very  fully  into  by  the  judges  who  de- 
livered the  opinion  of  this  court. 

The  cause  was  brought  to  a  hearing  in  the 
Court  of  Chancery, on  the  pleadings  and  proofs, 
Nov.  27,  1822  ;  'and  Dec.  28  thereafter,  the 
Chancellor  decreed  that  the  appellant's  bill 
should  be  dismissed  ;  for  which  he  assigned 
hi-,  reasons  as  follows  : 

KENT.  CJianttllor.  The  essential  point  in 
this  case  is,  whether  Henry  P.  Russell  WHS  au- 
thorized to  bind,  and  did  bind,  the  defendants 
to  insure  the  goods  of  the  plaintiff,  at  the  rate 
*and  upon  the  terms  specified  in  the  [*<$4H 
receipt  which  Russell  gave  to  the  plaintiff, 
Jan.  5,  1820.  The  counsel  for  the  plaintiff 
contends  that  Russell  was  the?  general  agent 
for  the  defendants  at  Savannah,  for  the  pur- 
pose of  receiving  premiums,  and  agreeing  to 
make  insurances,  and  that  they  were  bound 
by  his  acts.  The  other  side  insist  that  Russell 
was  not  their  agent  for  that  purpose;  that  he 
was  only  their  surveyor,  to  survey  and  return 
a  description  of  the  property  offered  for  in- 
surance, to  state  to  applicants  the  probable 
rates  of  insurance,  and  to  receive  from  person* 
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willing  to  pay,  the  premiums  he  might  think 
fit  to  name,  and  to  transmit  the  same  to  the 
defendants  ;  and  that  they  reserved  to  them- 
selves a  right  to  deliberate  and  act  upon  the 
application,  and  to  accept  or  reject  the  pro- 
posal and  premium  in  their  discretion  ;  that  in 
receiving  the  money,  Russell  acted  as  the 
agent  of  the  applicant,  and  that  there  was  no 
contract  of  insurance  in  any  case  until  the 
proposal  had  been  received  and  accepted  by 
the  defendants,  accompanied  with  a  receipt  of 
the  premium  at  their  office. 

Russell's  appointment  was  strictly  that  of 
"surveyor,  for  the  defendants,  of  buildings 
and  goods  offered  to  be  insured  in  Savannah." 
This  appointment  bore  date  Dec.  11,  1818. 
Under  the  appointment  as  surveyor,  Russell, 
Feb.  18,  1819,  published  in  the  papers  at  Sa- 
vannah, that  "insurances  by  the  defendants 
might  be  effected  by  application  to  him,  who 
had  a  table  and  classes  of  hazards,  and  rates 
of  annual  premiums,  to  be  exhibited,  and  that 
he  was  authorized  to  say  insurance  would  be 
effected  as  favorable  to  the  assured  as  those  of 
any  company  in  the  U.  S.  ;  and  that  he  would 
attend  to  the  "surveying  the  property,  and  would 
obtain  the  policies  from  the  defendants  with 
the  least  possible  delay."  The  proposals  he 
signed  as  "  agent  for  Savannah  ;"  and  he  says 
that  this  advertisement  he  published  at  his 
own  suggestion,  and  he  does  not  know  that  it 
ever  came  to  the  knowledge  of  the  defendants. 

I  apprehend  that  the  defendants  are  not 
bound  by  any  assumed  power  contained  in 
these  proposals,  made  and  published  without 
their  authority.  But  the  proposals  do  not,  in 
fact,  assume  any  authority  to  make  contracts 
G4r9*]  of  insurance  *binding  on  the  Company. 
Ele  was  to  receive  applications,  and  through 
him  as  the  medium  of  communication,  In- 
surances might  be  effected.  He  was  author- 
ized to  say  insurances  would  be  effected  on  the 
most  favorable  terms  ;  that  he  possessed  the 
rates  of  premium,  and  he  would  attend  to 
surveying  the  property  and  obtaining  the  poli- 
cies. There  is  nothing  in  all  this,  that,  upon 
any  necessary  and  sound  construction,  carries 
the  idea  that  he  himself  could  make  valid  and 
binding  contracts  of  insurance,  in  the  first  in- 
stance, without  the  subsequent  sanction  of  the 
defendants.  He  was,  evidently,  from  his  own 
account,  to  act  only  as  a  surveyor,  with  au- 
thority to  receive  and  communicate  applica- 
tions, and  to  receive  and  communicate  the 
answers. 

He  had  blank  printed  proposals  of  a  circular 
nature,  and  without  signature  issued  by  the 
Company,  and  one  of  these  he  affixed  upon 
his  store.  It  was  a  general  outline  of  the 
classes  of  hazards  and  rates  of  annual  premi- 
ums, and  conditions  of  insurance.  One  of  the 
conditions  was,  that  "  all  applications  for  in- 
surance must  be  made  at  the  office  of  the  Com- 
pany ;"  and  another,  "  no  insurance  will  be 
considered  as  made  or  binding  until  the  pre- 
mium is  paid,  and  that  every  policy  of  insur- 
ance made  by  the  Company  shall  be  sealed 
with  its  seal,  and  signed  by  the  President  and 
Secretary. " 

Hitherto  we  have  discovered  nothing  that 
will  justify  the  conclusion  that  Russell  had 
authority  to  make  a  contract  of  insurance 
binding  on  the  Company.  And  if  we  recur 
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to  the  correspondence  between  them,  we  shall 
equally  fail  in  discovering  the  power  contended 
for  in  this  case. 

In  a  letter  from  Russell  to  the  defendants, 
dated  Apr.  9,  1819,  he  observed,  that  "there 
is  a  difficulty,  owing  to  the  distance  from  N. 
Y.,  in  getting  along  with  insurances  here,  and 
I  have  written  to  Mr.  Swords  on  the  subject. 
Unless  I  am  furnished  with  blank  policies 
ready  signed,  or  unless  my  receipt  for  the 
premiums  as  agent  is  made  binding  on  the 
Company  until  the  policies  can  be  obtained  from 
the  office.  I  suspect  but  little  can  be  done  in 
the  way  of  insuring,  for  I  find  that  applicants 
want  the  risk  to  commence  as  soon  as  the  pre- 
mium is  paid."  The  answer  from  the  de- 
fendants, by  Mr.  Swords,  their  President,  was 
dated  Apr.  27,  1819,  and  states,  that  "the 
Company  had  never  furnished  *agents  [*65O 
or  surveyors  with  blank  policies.  The  Board 
will  never  saction  it.  The  most  and  best  that 
can  be  done  is,  that  all  insurances  that  you 
may  agree  to  make,  and  for  which  the  pre- 
mium you  shall  charge,  shall  be  actually  paid, 
and  shall  be  received  here,  the  office  will  con- 
sider as  insuring  at  the  time  of  the  payment 
to  you,  so  that  in  case  of  accident  between 
such  time  of  payment  and  the  receipt  of  the 
money  here,  the  Company  will  indemnify  such 
loss ;  provided,  however,  that  the  office  shall 
recognize  the  said  rate  of  premium  which  you 
shall  charge,  and  shall  be  otherwise  satisfied 
with  the  risk.  The  Company  will,  in  no  case, 
guarantee  the  transmission  of  money  for  a 
premium.  Insurances  are  effected  here,  only, 
on  the  actual  payment  of  the  premium  to  one 
of  its  officers." 

By  another  letter  from  the  defendants,  by 
their  secretary  of  the  date  of  Apr.  28,  1819, 
they  say,  "  no  insurance  shall  be  binding  until 
the  premium  is  received  at  this  office.  The 
reason  of  this  rule  is,  that  the  Company  will 
not  be  responsible  for  the  risk  of  sending  the 
premium  either  by  land  or  water.  I  am  author- 
ized, however,  to  assure  you,  that  in  all  cases 
where  the  risk  is  accepted,  on  the  receipt  of  the 
premium  here,  they  will  execute  the  policy  to 
take  effect  from  the  time  the  premium  was 
received  by  you,  if  the  same  shall  be  requested 
in  the  letter  accompanying  the  survey." 

By  these  letters,  the  Company  expressly  de- 
clared that  the  receipt  of  the  premium  by  the 
Company,  at  their  office  in  N.  Y.,  was  indis- 
pensable, and  that  the  insurance  was  to  be  ef- 
fected there  only.  The  Company  were  to  rec- 
ognize the  rate  of  premium,  and  to  be  satis 
fied  with  the  risk,  and  then,  and  on  the  receipt 
of  the  premium,  the  contract  was  to  be  made 
by  them,  and  then  it  might  relate  back  to  the 
date  of  the  receipt  of  the  premium  by  Russell, 
if  that  was  the  pleasure  of  the  other  party.  It 
was  impossible  for  the  Company  in  more  ex- 
pressive language  to  have  retained  in  their 
own  hands  their  right  to  bind  themselves,  or 
more  pointedly  denied  that  right  to  their  sur- 
veyor. 

It  appears,  by  the  testimony  of  Russell,  that 
in  several  instances  the  rate  of  insurance 
agreed  on  (and  conditionally  of  course)  by  him 
was  satisfactory  to  the  Company,  and  con- 
firmed *by  them,  and  the  policies  made  [*<>5 1 
to  bear  date  with  the  receipt  of  the  money  at 
Savannah.  But  Russell  himself,  evidently  con- 
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-sidered  his  agreement,  with  the  applicants,  as 
not  binding  on  the  defendants.  In  his  letter 
to  the  Company  of  Dec.  18.  1819,  he  says,  "I 
herewith  forward  to  you  two  more  applica- 
tions for  insurance  which  I  presume  will  be  ac- 
cepted by  the  Company  at  the  rates  of  premium 
which  I  have  named,  as  I  wish  to  do  nothing 
which  they  will  not  confirm.  I  have  fixed  the 
premium  agreeably  to  that  established  by  them 
for  buildings  of  this  description.  I  forward 
three  or  four  surveys.  If  they  are  received  I 
will  thank  you  to  inform  me  as  soon  as  may 
be,  whether  the  others  are  accepted  by  the 
Company,  as  in  that  case  we  wish  the  insur- 
ances effected  as  soon  as  practicable.  It  will 
be  desirable,  in  every  instance,  that  policies  be 
forwarded  with  as  little  delay  as  possible  after 
the  receipt  of  the  premium." 

This  letter  was  written  only  a  few  days  be- 
fore the  plaintiff  made  application  to  Rus- 
sell, and  paid  the  rate  of  premium  agreed  on ; 
and  I  cannot  perceive  either  in  the  written  docu- 
ments or  in  the  usages  or  practice  of  the  Com- 
pany, any  authority  in  Russell  to  bind  the  de- 
fendants in  a  contract  of  insurance,  before  they 
had  seen  the  terms,  or  exercised  their  judg- 
ment upon  them,  and  accepted  of  them,  and 
actually  received  the  premium. 

It  is  extremely  probable  that  if  the  terms  and 
premium  had  been  received  in  this  case,  be- 
fore notice  of  the  fire,  they  would  have  been 
accepted,  and  the  policy  would  have  been  is- 
sued. And  so  we  may  say  that,  in  ten  thousand 
other  cases,  property  lost  by  fire  might  have 
been  insured  upon  the  usual  terras,  if  applica- 
tion had  been  made  and  received  in  due  time. 
The  question  here  is, was  a  valid  contract  made 
by  the  defendants  so  as  to  fix  the  risk  upon 
them  from  the  receipt  of  the  premium  by  Rus- 
sell ?  If  his  agency  in  agreeing  to  the  rate  of 
insurance  and  receiving  the  premium,  did  not 
of  itself,  and  forthwith,  irrevocably  bind  the 
defendants,  it  is  certain  that  they  are  not 
bound  ;  for  they  did  nothing  afterwards  in 
ratification  of  that  agreement.  I  consider  that 
Russell  was  strictly  the  agent  of  the  plaintiff 
in  receiving  and  undertaking  to  transmit  the 
O52*]  premium  ;  for  the  defendants  *had  re- 
peatedly declared  that  they  would  not  consider 
the  premium  as  'paid  until  received  at  their 
office.  It  would  be  unjust,  as  respects  the  de- 
fendants, to  bind  them  without  their  assent, 
and  contrary  to  their  declared  will  explicitly 
communicated  to  Russell ;  nor  can  they  be 
fairly  accused  of  any  deception  towards  the 
public,  or  charged  with  holding  out  to  the 
world  that  Russell  was  invested  with  absolute 
powers  to  bind  them.  There  was  nothing  in 
all  the  documents  or  letters  he  possessed  to 
warrant  such  a  conclusion,  and  if  the  plaintiff 
dealt  with  him  in  confidence  that  the  agree- 
ment with  him  was  binding,  he  did  it  without 
due  examination,  and  at  his  own  peril. 

The  only  circumstance  that  seems  to  give 
any  color  to  the  claim,  is,  that  the  defendants 
in  several  instances  allowed  the  policies  to  re- 
late back  and  cover  the  property  from  the  time 
the  premium  was  received  by  Russell,  so  as 
to  assume  the  intermediate  risk.  But  this  wa« 
in  pursuance  of  their  letters  of  the  27th  and 
and  2Sth  of  April,  in  which  they  promised  to 
do  it  if  the  same  should  be  requested,  and  al- 
ways with  the  proviso,  that  the  premium  had 
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been  actually  received  by  them,  and  the  rates 
of  premium  approved  of,  and  the  risk  adjudged 
to  be  satisfactory.  The  important  right  of  the 
Company  by  their  Board  of  Directors  to  de- 
liberate upon  the  terms  stated,  and  to  judge  of 
the  expediency  of  the  risk,  was  always  reserved; 
and  it  is  a  right  so  essential  to  the  safety  and 
credit  of  every  insurance  company  that  we 
ought  not  to  consider  it  as  having  been  re- 
nounced, unless  we  are  warranted  by  the  clear- 
est proof.  If  the  Company  were  bound  defini- 
tively by  the  act  of  Russell,  in  this  case,  they 
were  equally  so  in  every  other  case,  in  which 
the  premium  was  paid  to  him  ;  and  the  office 
of  insurance,  upon  that  construction,  was 
transferred  to  Savannah,  and  Russell  substi- 
tuted for  the  Board  of  Directors,  provided  for 
by  their  charter.  A  deduction  so  alarming, 
and  so  repugnant  to  the  duty  of  the  directors 
of  the  institution,  ought  to  rest  on  positive 
proof,  and  not  on  presumptions  raised  in  oppo- 
sition to  the  declared  purpose  of  the  Company. 

Upon  the  whole,  I  see  nothing  in  this  case 
that  can  justify  me  in  saying  that  the  agree- 
ment between  the  plaintiff  and  *Rus-  [*653 
sell,  Jan.  5,  1820,  was  an  agreement  to  which 
the  defendants  were  a  party,  or  by  which  they 
were  concluded. 

If  no  loss  had  intervened,  and  the  defend- 
ants, upon  information  of  the  survey  and  rates 
of  premium  and  payment  of  the  premium,  had 
in  their  discretion  determined  that  the  risk  was 
not  acceptable,  I  apprehend  they  would  have 
been  deemed  in  the  lawful  exercise  of  a  right 
of  deliberation,  and  that  the  risk  would  not 
and  could  not  have  been  enforced  agninst  them, 
contrary  to  their  will.  The  circumstance  of  a 
loss  occurring  before  they  had  time  to  deliber- 
ate could  not,  in  reason  and  justice,  impair 
their  rights,  and  make  that  act  binding  which 
otherwise  would  not  have  been  deemed  so. 
The  interpretation  of  contracts,  and  the  admin- 
istration of  justice,  ought  to  rest  on  general 
and  fixed  principles,  and  not  on  views  of  tem- 
porary hardship  or  expediency.  I  am,  accord- 
ingly, of  opinion  that  the  bill  ought  to  be  dis- 
missed. 

The  cause  was  argued,  at  the  last  session  of 
this  court,  in  January,  by 

Mr.  D.  B.  Offden,  for  the  appellant,  and 

Mr.  T.  A.  Emmet,  for  the  respondents, 

Upon  the  single  point  whether  Russell  should 
be  considered  the  legal  agent  of  the  respond- 
ents for  the  purpose  of  binding,  and  whether 
he  did  bind  the  respondents  to  insure.  But 
their  views  are  so  fully  incorporated  in  the 
opinions  of  the  late  Chancellor,  already  given, 
and  of  the  judges  who  delivered  the  opinion 
of  this  court,  that  they  need  not  be  given  here. 
In  the  course  of  the  argument,  RaiulnU  v.  Vun 
VfcAten,  19  Johns.,  60  ;  Bank  of  Col.  v.  Adm*. 
nf  Patterson,  7  Cr..  297,  299,  and  Munn  v.  Com. 
Co.,  15  Johns.,  44,  were  cited,  for  the  appel- 
lant, to  show  that  the  respondent*  might, 
though  a  corporation,  contract  by  an  agent 
not  appointed  by  their  corporate  seal  ;  and 
Whitehaid  v.  Tuckett,  15  East,  400,  as  to  the 
nature  and  effect  of  a  general  agency,  was  also 
cited  for  the  appellant. 

And  for  the  respondents,  1  Madd.  Ch..  3^5,  2 
Lond.  ed.,  and  the  authorities  there  cited,  to 
show  that  if  the  transfer  of  the  *direc  [*<$<14 
tion  of  the  Company  to  an  agent  in  Savannah 
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was  illegal,  the  court  would  not  compel  a  spe- 
ciflc  execution  of  a  contract  made  in  pursuance 
of  such  an  authority  ;  and  Paley  on  Agency, 
144,  ed.  by  Neil  Gow,  to  show  the  nature  and 
effect  of  a  general  agency. 

WOODWOHTH,  i/.  Jan.  5,  1830,  the  appel- 
lant paid  to  Henry  P.  Russell  $106.25.  for  the 
purpose  of  insuring  $5,000  on  his  stock  of  dry 
goods  and  groceries,  in  the  city  of  Savannah, 
against  loss  or  damage  by  fire.  Russell  sub- 
scribed a  receipt  describing  himself  as  agent  of 
the  respondents  ;  and  acknowledged  that  he 
had  received  fifty  cents  for  the  expense  of  the 
policy,  and  $3  for  taking  the  survey  and  tran- 
sacting the  business.  Jan.  11,  1820,  the  goods 
were  consumed  by  fire.  The  respondents  deny 
that,  on  the  facts  appearing  in  this  cause,  there 
is  any  liability  on  their  part,  to  compensate  for 
the  loss. 

The  material  question  is,  whether  Henry  P. 
Russell  was  the  agent  of  the  respondents,  and 
in  that  capacity  had  the  authority  to  bind  them 
to  insure  the  appellant's  goods  ;  and  a  concise 
view  of  some  of  the  leading  facts  becomes  nec- 
essary, in  order  to  arrive  at  a  correct  conclu- 
sion. 

Dec.  11,  1818,  the  respondents  appointed 
Russell  surveyor.  The  power  was  limited  to 
this  object  solely.  Feb.  10, 1819,  Russell  caused 
to  be  published  in  a  newspaper  printed  at  Sa- 
vannah, the  proposals  of  the  Company  ;  and 
added  that  insurance  might  be  effected  by  ap- 
plication to  him  ;  and  that  he  would  obtain 
policies  from  the  office  with  the  least  possible 
delay.  To  this  notice  Russell  subscribed  his 
name  as  agent  for  the  City  of  Savannah.  It 
appears  by  the  depositions  that  subsequently, 
and  previous  to  Jan.  5,  1820,  he  agreed  to  insure 
for  a  number  of  individuals,  and  received  the 
premiums,  which  were  transmitted  to  the  re- 
spondents ;  and  that  in  every  instance,  save 
one,  the  Company  confirmed  the  insurance, 
and  transmitted  policies  bearing  date  at  the 
time  the  receipt  was  given  to  the  applicant  for 
insurance.  It  also  appears,  that  Russell  ap- 
plied to  the  respondents  for  an  enlargement  of 
his  powers  as  agent.  In  his  letter  dated  Apr. 
655*]  *9,  1819,  to  Mr.  Hawes,  the  Secretary, 
he  observes:  "There  is  a  difficulty,  owing 
to  the  distance  from  New  York,  in  getting 
along  with  insurances  here.  Unless  I  am  fur- 
nished with  blank  policies,  ready  signed,  or 
unless  my  receipt  for  the  premiums,  as  agent, 
is  binding  upon  the  Company  until  the  policies 
can  be  obtained  from  the  office,  I  suspect  but 
little  can  be  done  in  the  way  of  insuring ;  for 
I  find  that  applicants  want  the  risk  to  com- 
mence as  soon  as  the  premium  is  paid ."  Apr. 
28,  1819,  Mr.  Hawes  writes  in  reply,  that  "  the 
Directors  are  aware  of  the  difficulty  of  making 
insurance  at  a  distance,  and  will  obviate  it,  as 
far  as  consistent  with  the  principle  they  had 
adopted,  which  was  that  no  insurance  shall  be 
binding  until  the  premium  is  received  at  their 
office  in  New  York."  He  assigned  as  the 
reason  of  the  rule,  that  the  Company  would 
not  be  responsible  "for  the  risk  of  sending 
the  premium  either  by  land  or  water ; "  and 
that  in  all  cases  when  the  risk  is  accepted,  the 
policy  is  to  take  effect  from  the  time  when  the 
premium  was  received  by  the  agent. 

Apr.  27,  1819,  Mr.  Swords,  President  of  the 
Company,  wrote  to  Russell  as  follows  :  "  All 
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insurances  that  you  may  agree  to  make,  and 
for  which  such  premiums  as  you  may  deem 
proper  to  charge,  shall  be  actually  paid,  and 
shall  be  received  here,  the  office  will  consider 
as  insuring  at  the  time  of  the  payment  to  you; 
so  that  in  case  of  accident  between  such  time  of 
payment,  and  the  receipt  of  the  money  here,  the 
Company  will  indemnify  such  loss  ;  provided, 
however,  the  office  shall  recognize  the  rate  of 
premium  which  you  shall  charge,  and  shall  be 
otherwise  satisfied  with  the  risk." 

After  this  review,  we  may  safely  dismiss  the 
inquiry,  what  were  the  original  powers  con- 
ferred on  the  agent.  It  may  be  conceded  that 
they  were  no  greater  than  those  of  surveyor, 
strictly  ;  and  that  he  could  not,  in  that  capac- 
ity.bind  his  principal  by  an  agreement  to  insure. 
The  limited  nature  of  such  an  appointment, 
it  was  soon  perceived,  could  answer  no  bene- 
ficial purpose.  It  is  to  be  presumed  that  very 
few,  if  any,  would  be  disposed  to  advance  the 
premium,  and  wait  an  indefinite  period  before 
the  policy  should  attach.  Russell  communi- 
ties the  difficulty  to  the  President,  [*656 
who  is  to  be  considered  the  organ  of  the  Com- 
pany communicating  their  assent  to  the  en- 
larged powers  of  the  agent ;  and  particularly, 
as  it  is  not  pretended  that  his  letter  to  Russell 
was  unauthorized. 

According  to  the  instructions  thus  given  to- 
the  agent,  when  and  in  what  cases  were  his 
agreements  to  insure,  binding  on  the  respond- 
ents ?  Upon  payment  of  the  premium  to  the 
agent,  the  applicant  for  insurance  was  subject 
to  the  following  contingencies  ;  first,  that  the 
premium  should  be  received  at  the  office  in  N. 
Y. ;  secondly,  that  the  rate  of  premium  should 
be  recognized  at  the  office  ;  and  lastly,  that  the 
Company  should  be  otherwise  satisfied  with 
the  risk. 

As  to  the  first,  no  doubt  can  arise  ;  for  it 
depends  on  the  fact  whether  the  money  has 
been  received  or  tendered  at  the  office  in  N. 
Y.  As  to  the  second,  it  was  undoubtedly  in- 
tended that  if  the  rate  of  premium  taken  by  the 
agent,  conformed  to  the  rules  and  regulations 
of  the  Company,  and  was  not  less  than  the 
uniform  rate  before  taken  in  other  and  similar 
cases  which  had  invariably  received  the  sanc- 
tion of  the  respondents,  the  applicant  would 
be  entitled  to  a  policy  of  insurance  commenc- 
ing on  the  day  the  premium  was  paid  ;  for, 
although  it  is  provided  that  the  office  shall 
recognize  the  rate  of  premium,  it  must  be 
understood  as  having  referred  to  the  rules  and 
regulations  sanctioned  by  the  Board  of  Direct- 
ors, and  the  power  vested  in  the  agent.  The 
right  of  the  Company  to  exercise  their  judg- 
ment whether  the  agreement  of  the  agent  to  in- 
sure, corresponded  with  the  instructions  given, 
cannot  be  questioned.  But,  from  the  nature 
of  the  case,  it  seems  necessarily  confined  within 
such  limits.  It  cannot  be  urged  that  the  Com- 
pany reserved  or  intended  to  reserve  the  right 
of  arbitrarily  refusing  to  subscribe  a  policy, 
when  every  prerequisite  which  they  had  them- 
selves prescribed  had  been  fairly  and  honestly 
complied  with.  It  must,  then,  be  confined 
within  the  bounds  I  have  already  traced  ;  and 
if  so,  when  the  agent  presents  a  case,  having 
received  the  premium,  the  fair  implication  of 
the  proviso  is,  that  the  Company  shall  act  upon 
it ;  and  if  they  decline  to  act.  or  point  out  any 
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objection,  the  presumption  is,  that  none  exists, 
t>57*]  *within  the  true  intent  of  the  proviso 
inserted  in  the  instructions.  It  is  very  evident 
to  my  mind  that  the  respondents  did  not  re- 
pose themselves  on  any  objectionable  features 
in  the  conduct  of  the  agent,  but  on  an  absolute 
right  of  refusal,  which  they  conceived  was 
vested  in  them,  without  assigning  any  cause. 
This  is  inferable  from  that  part  of  their  an- 
swer wherein  they  state,  "  that  not  considering 
themselves  bound  by  any  such  alleged  agree- 
ment for  insurance,  they  did  not  examine  into, 
and  therefore  neither  they  nor  their  officers  or 
agents  did  at  any  time  object  to  the  sufficiency 
of  the  proofs  ;  nor  did  they,  in  any  way,  inti- 
mate or  pretend  that  there  had  been  any  un- 
fairness or  fraud  on  the  part  of  the  appellant 
in  obtaining  the  insurance.  It  is  also  remark- 
able that  no  suggestion  is  made,  that  the  rate 
of  insurance  was  not  conformable  to  the  gen- 
eral usage  of  the  Company.  Can  it  be  doubted 
that,  had  the  loss  not  have  happened,  previous 
to  the  time  when  the  premium  was  offered  to 
be  paid  in  the  City  of  N.  Y.,  that  this  policy 
would  have  been  signed  as  readily  as  others 
which  had  been  transmitted  by  the  agent  ? 

These  remarks  are  equally  applicable  to  the 
third  and  last  proviso.  "  the  Company  shall  be 
otherwise  satisfied  with  the  risk."  The  ques- 
tion upon  this  should  be  considered  in  the  same 
manner,  as  if  application  had  been  made  for 
the  policy  before  any  loss  sustained.  What 
reasons  could  have  been  assigned  for  dissatis- 
faction with  the  risk  ?  If  any  existed,  it  was 
the  duty  of  the  respondents  to  point  them  out. 
Not  having  done  so,  it  is  not  uncharitable  to 
suppose  that  they  declined  acting  as  in  ordinary 
cases,  in  consequence  of  the  loss,  erroneously 
supposing  that  a  literal  adherence  to  the  words 
of  the  instructions  would  shield  them  against 
the  appellant's  claim  to  compensation.  It  is 
not  unnatural,  in  controversies  between  indi- 
viduals, for  them,  however  upright,  to  seize  on 
every  plank  that  may  possibly  lead  to  safety. 
Hence  it  comes,  no  man  is  a  proper  judge  in  his 
own  cause  ;  and  that  courts  are  established  to 
measure  out  equal  and  exact  justice  to  con- 
tending parties. 

The  only  remaining  inquiry  is,  whether  the 
agreement  to  insure  between  the  appellant  and 
Russell,  the  agent,  was  within  the  instructions 
given  by  the  respondents,  and  agreeable  to 
<J58*]  *their  rules  and  regulations.  The  in- 
surance was  at  2£  per  cent,  premium,  on  dry 
goods  and  groceries.  It  does  not  appear 
whether  the  store- house  which  contained  the 
goods,  was  included  in  the  first,  second  or  third 
class  of  hazards.  Supposing  it  to  have  been 
the  last,  the  rate  of  insurance  on  such  build- 
ings, not  having  goods  hazardous  therein,  is 
stated  at  from  175  to  200  cents  on  the  $100. 
Goods  hazardous,  which  includes  groceries, 
are  charged  with  12A  cents  in  addition  to  this 
premium.  The  rate,  then,  paid  by  the  appel- 
lant was  equal  to  the  highest  sum  claimed  by 
the  respondents  in  their  proposals  for  insur- 
ance. I  apprehend,  therefore,  that  there  is  no 
well  founded  objection  to  the  rate  of  insurance. 
This  is  evident  from  the  acts  of  the  respondents 
in  uniformly  accepting  former  risks,  upon 
contracts  of  insurance  made  on  the  same,  or 
not  more  favorable  terms.  The  only  risk  re- 
jected was  not  on  the  ground  that  the  premium 
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was  too  small,  but  that  the  application  was  for 
six  months  insurance  and  the  premium  paid 
for  that  time  only  ;  whereas  an  insurance  for 
six  months  is  always  chargeable  with  three 
quarters  of  a  year.  If,  then,  we  look  at  the 
instructions  given,  the  proposals  issued  con- 
taining the  rates  of  insurance,  and  the  acts  of 
the  respondents  in  reference  to  similar  cases, 
the  conclusion  seems  to  be  irresistible  that  the 
risk  and  rate  of  premium  were  entirely  satisfac- 
tory. The  premium  was  also  tendered  in  N. 
Y.  and  refused,  which  is  a  compliance  with 
the  first  part  of  the  proviso.  This,  in  my  view, 
removes  every  obstacle  in  the  appellant's  way. 

I  am  of  opinion  that  the  decree  of  His  Honor, 
the  Chancellor,  be  reversed  ;  and  that  the  re- 
spondents be  decreed  to  pay  to  the  appellant 
the  amount  agreed  to  be  insured. 

SAVAGE,  Ch.  J. ,  and  SUTHERLAND,  J. ,  con- 
curred. 

GOLDEN,  Senator.  The  question  in  this  case 
is,  whether  Russell  was  so  far  the  agent  of  the 
respondents  as  to  bind  them  to  an  insurance 
for  which  he  was  paid  a  premium  by  the  ap- 
pellant, Jan.  5,  1820.  For  this  premium  he 
then  signed,  as  agent  for  the  respondents,  a 
receipt  *purporting  that  they  should  [*650 
insure  the  appellant ;  and  that  the  insurance 
should  take  effect  from  the  date  of  the  receipt. 

I  believe  it  is  now  perfectly  well  settled  that 
a  person  may  become  the  agent  of  a  corpora- 
tion, as  he  may  of  an  individual,  without  any 
deed  or  writing.  Were  it  not  so,  there  could 
be  no  safety  in  dealing  with  a  corporation, 
unless  it  were  with  a  full  Board  of  Directors. 
They  would  have  all  the  advantages  'of  em- 
ploying agents,  and  be  under  no  responsibility 
for  their  acts.  The  cases  cited  by  the  appel- 
lant's counsel  seem  to  me  to  be  conclusive  on 
this  point,  and  to  render  any  further  discus- 
sion or  illustration  of  it  unnecessary. 

Long  before  the  premium  in  question  was 
paid  to  Russell  he  had  received  from  the  re- 
spondents what  their  President,  in  his  letter 
inclosing  it,  called  "a  warrant,"  under  the 
corporate  seal,  whereby  Russell  was  appointed 
"  surveyor  of  The  Washington  Ins.  Co.  of 
such  buildings  as  should  be  offered  for  insur- 
ance in  the  said  Company." 

If  this  were  the  extent  of  the  authority 
given  by  the  respondents  to  Russell,  then,  un- 
questionabty,  no  act  of  his  would  be  binding 
on  the  Company  ;  for  I  do  not  see  that  a  sur- 
vey made  by  him  could  be,  in  any  wise,  obliga- 
tory. 

But  most  certainly  he  exercised  other  powers, 
not  only  with  the  consent  and  approbation  of 
the  respondents,  but  by  the  direction  of  their 
President.  These  powers  were  such  as  well 
warranted  him  in  assuming  the  title  of  agent, 
and  such  as  leave  us  no  reason  to  be  surprised 
that  the  respondents  should  have  known  that 
he  was  in  the  habit  of  calling  and  signing 
himself  their  agent,  without  their  objecting  to 
his  doing  so  until  the  present  controversy 
arose.  Two  of  the  letters  of  Russell  to  the 
respondents,  which  arc  exhibits  in  thr  cause-, 
are  signed  by  him  as  agent.  These  letters  re- 
late to  premiums  received  and  transmitted  by 
Russell.  And  the  receipt  of  the  letters  and  of 
the  premiums  are  acknowledged  in  subsequent 
letters  of  the  respondents. 

So  little  were  the  acts  of  Russell  directed  by 
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the  power  given  to  him  by  the  warrant,  that  it 
is  hardly  necessary  to  refer  to  that  instrument 
in  the  further  examination  of  the  cause. 
O6O*]  *Russell  was  acknowledgedly  not 
only  the  agent  of  the  respondents  to  make  sur- 
veys, but  to  agree  to  make  insurances,  to 
•charge  such  premiums  as  he  should  think 
proper,  to  receive  the  premiums,  and  to  remit 
them  to  the  respondents  at  N.  Y.  That  he 
was  the  agent  of  the  respondents,  for  these 
purposes,  appears  from  the  letter  of  the  Presi- 
dent of  Apr.  27,  1819,  which  is  an  answer  to 
the  one  from  Russell  of  the  9th  of  the  same 
month  applying  for  signed  blank  policies, 
which  were  refused.  It  is  true  that,  by  the 
same  letter,  it  appears  that  the  Company  in- 
tended to  reserve  a  right  to  judge  of  the  rate 
of  premium  and  of  the  risk.  I  shall,  in  the 
sequel,  advert  to  this  part  of  the  letter.  I 
only  refer  to  it  at  this  time  to  show  that  the 
respondents  never  intended  to  confine  the 
powers  of  Russell  to  those  of  a  surveyor,  or 
supposed  that  they  were  limited  to  those  con- 
ferred by  the  warrant. 

That  Russell  was  the  agent  of  the  respond- 
ents, to  receive  premiums  and  to  transmit 
them  to  the  Company,  not.  only  appears  from 
the  letters  already  mentioned,  but  is  acknowl- 
edged in  the  answer.  The  words  of  the  an- 
swer to  which  I  now  refer  are  as  follows : 
"  They  permitted  him,  as  in  their  said  answer 
afterwards  particularly  mentioned,  to  receive 
from  such  persons  as  were  willing  to  pay  the 
same  to  him  the  sums  which  he  might  think 
fit  to  name  as  the  probable  premiums,  and  to 
transmit  the  same  to  the  respondents  in  the 
City  of  N.  Y. ,  in  order  to  prevent  any  unnec- 
essary delay  in  effecting  the  insurance." 

If  they  permitted  Russell  to  receive  and  re- 
mit premiums,  they  authorized  him  to  do  so. 

This  acknowledgment  of  the  respondent  is 
not  qualified  by  anjr  subsequent  part  of  the 
answer,  farther  than  by  a  denial  that  they 
authorized  or  intended  Russell  to  be  their 
agent  to  make  insurances.  But,  on  the  con- 
trary, they  aver  that  they  refused  to  give  him 
such  powers  when  he  applied  for  them. 

This  would  be  conclusive  against  the  appel- 
lant if  the  points  were  what  powers  the  re- 
spondents intended  to  give  to  Russell.  But 
that  is  not  the  case.  The  question  is,  what 
powers  were  the  citizens  of  Savannah,  and  the 
O6 1  *]  appellant  as  *one  of  them,  justified, 
from  the  acts  of  Russell  and  of  the  respond- 
ents, in  presuming  he  possessed.  It  might 
have  been  very  far  from  the  intention  of  the 
respondents  to  authorize  their  agent  to  bind 
them  to  an  insurance  at  his  pleasure.  It  might 
have  been  very  imprudent  in  the  Company  to 
have  renounced  the  important  right  of  delib- 
erating on  the  expediency  of  a  risk.  To  keep 
these  matters  under  the  control  of  the  Directors 
may  be  very  essential  to  the  credit  and  safety 
of  every  insurance  company.  In  all  this  I 
entirely  agree  with  His  Honor,  the  late  Chan- 
cellor. But  if  the  Directors  have  incautiously 
given  to  their  agent,  or  suffered  him  to  exer- 
cise, too  large  a  power,  they  must  bear  the 
consequences  of  their  own  imprudence.  I  am 
not  disposed  to  sacrifice  the  just  claims  of  one 
who  confided  in  the  respondents,  to  their 
safety  or  to  the  support  of  their  credit. 

I  will  presume  that  it  is  established  that 
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Russell  was  the  agent  of  the  respondents  to 
receive  premiums  and  to  remit  them  to  the 
Company  at  N.  Y.  Then  we  are  to  inquire 
whether  the  respondents  were  bound  by  the 
receipt,  as  if  the  payment  had  been  made  to 
themselves. 

It  will  not  be  questioned  that  if  the  premium 
had  been  paid  at  the  office  of  the  Company  in 
N.  Y.,  and  the  President  or  Secretary  had 
signed  the  receipt  which  was  given  by  Russell, 
the  insurance  would  have  been  as  binding  as 
if  a  policy  had  been  executed.  Receipts  of 
this  nature  are  in  common  use.  Much  of  the 
insurance  made  in  this  city  is  done,  in  the  first 
instance,  by  similar  receipts  signed  by  some 
officer  of  the  corporation.  They  are  intended 
to  give  immediate  effect  to  the  insurance,  and 
supply  the  place  of  a  formal  policy  until  one 
can  be  prepared.  It  has  been  decided  that 
these  receipts  are  as  binding  as  a  policy  could 
be.  In  truth,  the  receipt  answers  all  the  use 
of  a  policy,  except  that  the  latter  authorizes 
the  assured,  in  case  of  loss,  to  sue  in  a  court 
of  law,  instead  of  being  obliged  to  resort,  as 
in  this  case,  to  a  court  of  chancery. 

The  letter  from  the  President  of  the  Com- 
pany to  Russell  which  inclosed  his  appoint- 
ment as  surveyor  also  covered  the  printed 
proposals  of  the  Company.  From  these  Rus- 
sell, as  he  says  in  his  answer  to  the  second 
direct  interrogatory,  *framed  an  adver-  [*662 
tisement,  which  is  one  of  the  appellant's  ex- 
hibits, inviting  the  citizens  of  Savannah  to 
make  insurance  through  him  with  the  re- 
spondents. To  this  advertisement  he  put  the 
names  of  the  President  and  Secretary. 

The  respondents  aver  in  their  answer,  and 
we  must  therefore  believe,  that  this  advertise- 
ment was  unauthorized  by  them,  and  that 
they  never  had  knowledge  of  it  till  after  this 
controversy  arose.  But  although  they  dis- 
claim the  advertisement,  yet  they  admit  in 
their  answer  that  they  sent  the  printed  pro- 
posals, which  are  an  exhibit,  to  Russell.  And 
he  testifies  that  these  proposals,  together  with 
the  letter,  which  was  written  on  the  back  of 
them,  he  pasted  on  a  piece  of  pasteboard,  and 
hung  it  in  his  store  for  the  information  of 
those  who  might  choose  to  read  it. 

These  proposals,  after  a  preface  which  gives 
assurances  of  the  solidity  of  the  Company,  and 
of  the  fairness,  candor  and  liberality  which  the 
Directors  meant  to  practice,  proceeds  to  state  a 
number  of  articles,  for  the  information  and 
government  of  those  who  meant  to  do  business 
with  the  Company.  The  fifth  of  these  articles 
is  in  the  following  words  :  "  No  insurance  is 
to  be  considered  as  made  or  binding  until  the 
premium  is  paid."  It  is  to  be  observed  that 
here  is  no  intimation,  as  to  where,  or  to  whom 
the  premium  is  to  be  paid.  There  is  nothing 
from  which  those  who  read  the  proposals  as 
they  were  stuck  up  in  the  office  of  Russell, 
could  understand  that  the  payment  of  a  pre- 
mium to  an  agent  of  the  Company  authorized 
to  receive  the  same,  would  not  be  as  binding  as 
if  it  had  been  paid  at  the  office  of  the  respond- 
ents, in  N.  Y. 

I  presume  it  will  be  admitted,  that  all  persons 
dealing  with  the  respondents,  and  who  had 
knowledge  of  this  article  of  the  proposals,  would 
be  authorized  to  infer  from  it,  a  converse  prop- 
osition, to  wit :  that  every  insurance  would  be 
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considered  as  made  and  binding  when  the  pre- 
mium was  paid. 

How  then  does  the  case  stand  ?  The  appel- 
lant found  Russell  the  agent  of  the  respond- 
ents, to  accept  propositions  to  insure  his  prop- 
erty, and  to  receive  payment  of  the  premium. 
He"  also  found  a  declaration  of  the  respond- 
ents, which  was,  in  effect,  that  when  the  pre- 
mium was  paid,  the  insurance  was  to  be  con- 
sidered as  binding. 

663*]  *I  think  the  appellant  was  author- 
ized to  conclude,  when  he  had  paid  the  pre- 
mium to  the  agent  of  the  respondents  in  Sa- 
vannah, that  the  respondents  were  bound  to 
make  good  to  him  any  loss  he  might  subse- 
quently sustain. 

I  cannot  think  that  anything  was  communi- 
cated to  him  from  which  he  was  to  understand 
that  his  property  was  to  remain  uninsured, 
until  Russell  should  have  collected  so  large  an 
amount  of  premiums  as  he  might  think  worth 
while  to  remit  to  his  constituents.  Russell  says 
it  was  not  his  practice  to  send  on  these  pre- 
miums immediately  ;  that  with  respect  to  the 
premium  in  question,  he  pursued  his  usual 
course  of  waiting  until  he  had  got  a  consider- 
able sum  of  money  for  the  purpose  of  purchas- 
ing a  bill  of  exchange  to  make  the  remittance. 

In  my  view  of  the  subject,  it  is  entirely  im- 
material how  far  the  respondents  intended  to 
limit  the  agency  of  Russell.  If  they  meant 
that  those  who  dealt  with  him  should  under- 
stand that  he  had  a  limited  agency,  it  was  their 
business  to  have  made  known  the  bounds 
which  they  had  prescribed  to  him.  But,  on  the 
contrary, their  authority  to  him  to  receive  prem- 
iums, and  their  notice  that  the  payment  of  a 
premium  should  be  binding,  I  think,  left  them 
without  the  power  to  disavow  Russell's  acts. 

It  appears  to  me,  however,  that  the  case  may 
be  put  on  another  footing,  no  less  unfavorable 
to  the  defense  of  the  respondents.  I  appre- 
hend it  is  a  well  settled  rule  of  the  Court  of 
Chancery,  that  whatever  a  party  was  under  a 
legal  obligation  to  perform,  shall,  as  to  all 
persons  who  had  a  right  to  claim  the  perform- 
ance, be  considered  as  having  been  performed. 
In  other  words,  no  person  shall  be  allowed  any 
advantage  from  his  own  or  his  agent's  laches. 

As  the  respondent's  admit  Russell  was  au- 
thorized to  receive  premiums,  and  to  remit 
them,  it  was  his  duty  to  remit  the  premium  he 
received  from  the  appellant  without  delay.  If 
he  had  done  so,  the  respondents  must  have  re- 
ceived it  before  they  had  news  of  the  fire,  which 
did  not  happen  till  Jan.  11.  Hud  the  premium 
been  duly  remitted,  there  is  no  doubt  but  that 

Rolicy  would  have  been  made  ;  because  there 
i  no  intimation  on  the  part  of  the  respondents 
664*]  *tbat  there  was  any  objection  to  the 
risk,  or  to  the  premium.  I  think,  therefore, 
the  Court  of  Chancery  would  have  been  well 
warranted  in  considering  the  case  as  if  the 
premium  hud  been  transmitted  to  the  respond- 
ents in  due  time,  and  had,  as  it  must  have  been, 
received  by  them  before  they  had  news  of  the 
fire. 

Suppose  an  action  hud  been  brought  against 
Russell  for  not  sending  the  premium  in  due 
time,  can  there  be  a  doubt  hut  that  the  appel- 
lant would  have  recovered  in  a  court  of  law  ; 
and  that  the  measure  of  damages  would  have 
been  the  amount  which  was  to  have  been  in- 
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sured,  and  for  which  the  premium  was  paid. 
The  plaintiff,  in  such  an  action,  would  only 
have  had  to  show  that  if  the  premium  had  been 
duly  forwarded,  the  risk  would  have  been 
taken,  and  he  would  have  had  the  benefit  of  an 
insurance.  And  so  in  this  case,  when  Russell, 
who  was  the  agent  of  the  respondents  to  receive 
and  remit  the  premium,  has  withheld  it,  I  think 
the  respondents  are  to  be  held  responsible,  as 
they  would  have  been,  if  he  had  performed  his 
duty. 

It  will  be  seen  that  I  take  but  little  notice  of 
the  correspondence  between  Russell  and  the 
respondents,  by  which  it  may  appear  that  they 
intended  to  limit  his  agency.  I  disregard  it, 
because  it  does  not  appear  that  the  appellant 
ever  had  any  knowledge  of  this  correspondence. 

But  if  we  regard  this  correspondence,  I  con- 
fess I  find  myself  entirely  at  loss  to  reconcile 
the  defense,  which  the  respondents  have  made 
in  the  court  below,  with  principles  of  justice 
and  equity. 

In  Russell's  letter  of  Apr.  9, 1819,  he  applies 
for  ready  signed  blank  policies,'  or  to  have  his 
receipt  for  premiums  made  binding  on  the 
Company,  until  policies  could  be  obtained  from 
the  office.  The  answer  to  this  letter  is  from 
the  President  of  the  Company,  and  is  dated  the 
28th  of  the  same  month.  In  this  answer,  the 
President,  after  objecting  to  furnish  blank  poli- 
cies, says,  ' '  the  most  and  best  that  can  be  done, 
I  think,  is  this,  that'all  insurances  that  you  may 
agree  to  make,  and  for  which  such  premiums 
as  you  may  think  proper  to  charge,  shall  be 
actually  paid  and  received  here,  the  office  will 
consider  as  inuring  at  the  time  of  *the  [*665 
payment  to  you,  so  that  in  case  of  accident  be- 
tween such  time  of  payment,  and  the  receipt  of 
the  money  here,  the  Company  will  indemnify 
such  loss,  provided,  however,  the  office  shall 
recognize  the  rate  of  premium  which  you  shall 
charge,  and  shall  be  otherwise  satisfied  with 
the  risk." 

Now  what  is  the  actual  state  of  things?  Rus- 
sell has  agreed  to  make  an  insurance  for  the 
appellant,  for  which  he  has  thought  proper  to 
charge  a  certain  premium,  which  has  been  act- 
ually paid,  and  which  has  been  received  at  the 
office  of  the  respondents.  I  say  received  there, 
because  it  has  been  tendered  to  them.  But  an 
accident  between  the  date  of  the  receipt  and 
the  tender  of  the  money  here  has  happened. 

What  then  can  the  defendant  say,  consist- 
ent ly  with  the  President's  letter,  why  they 
should  not  make  a  policy  which  shall  inure  at 
the  time  of  the  payment  to  Russell  ? 

All  that  this  letter  of  the  President  will  per- 
mit them  to  savis.  that  the  office  did  not  recog- 
nize the  rate  of  premium,  and  were  not  other- 
wise satisfied  with  the  risk.  But  can  they 
honestly  and  conscientiously  say  this  ?  Was 
this  the  truth  ?  Was  it  not  the  truth  that  the 
loss  had  intervened,  and  therefore  they  would 
not  make  the  policy  ?  If  they  may  make  the 
excuse  they  offer  in  the  case,  then  they  might 
have  made  it  in  every  case  where  a  loss  happened 
between  the  payment  of  the  premium  to  their 
agent,  and  the  receipt  of  the  money  here. 
In  other  words,  whenever  they  received  an  ac- 
count of  a  loss  before  the  premium  came  into 
their  hands,  however  long  their  agent  might 
have  chosen  to  retain  it,  they  would  not  make 
a  policy  ;  and  so,  it  will  be  seen,  that  the  Presi- 
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dent's  undertaking  that  a  policy  should  inure 
from  the  time  of  the  payment  to  the  agent,  if 
we  give  to  his  letter  the  construction  the  re- 
spondents contend  for,  is  a  perfect  fallacy. 
But  the  respondents  should,  in  my  opinion,  be 
obliged  to  recognize  the  rate  of  premium  which 
was  charged  and  to  be  satisfied  with  the  risk, 
unless  they  can  show  some  objections  to  the 
one  or  the  other.  This  they  do  not  pretend  to 
do.  There  is  not  the  least  pretense  that  if-  the 
loss  had  not  happened,  they  would  not  have 
taken  the  premium,  and  made  the  policy. 
<$66*]  *I  cannot  consent  to  suffer  the  re- 
spondents thus  to  evade  the  spirit  of  the  agree- 
ment, made  with  their  express  authority  by 
their  agent. 

I  am  sure  the  equity  of  the  case  is  against 
them  ;  and  I  do  believe  that  this  is  an  instance 
where  law  and  equity  coincide. 

I  confess,  it  is  with  much  diffidence  that  I 
dissent  from  the  great  legal  authority  by  which 
the  decree  in  this  case  was  pronounced.  Were 
I  in  a  situation  to  ask  advice,  instead  of  being 
obliged  to  render  a  judgment,  I  might  be  gov- 
erned by  an  opinion  deserving  such  high  con- 
sideration. But  as  it  is,  I  am  not  at  liberty  to 
yield  to  feelings  of  respect ;  and  must  decide 
according  to  my  own  convictions. 

My  opinion  is  that  the  decree  of  the  Chan- 
cellor should  be  reversed. 

The  Court  concurring  unanimously  in  the 
result  of  these  opinions,  it  was  thereupon  or- 
dered, adjudged  and  decreed,  that  the  decree 
of  the  Court  of  Chancery  be  reversed  and  va- 
cated. And  it  was  further  ordered,  adjudged 
and  decreed  that  it  be  referred  to  one  of  the 
masters  of  that  court,  to  ascertain  and  report 
the  balance  justly  due  to  the  appellant  in  this 
cause,  for  the  amount  insured  on  the  stock  of 
dry  goods  and  groceries,  &c.,  belonging  to  the 
appellant,  mentioned  in  the  pleadings  in  this 
cause,  and  interest  on  the  same  to  be  calculated 
from  Apr.  15,  1820.  And  it  was  further  or- 
dered, adjuged  and  decreed  that  upon  the 
coming  in  and  confirmation  of  the  report,  the 
respondents  be  decreed  to  pay  to  the  solicitor 
of  the  appellant,  the  appellant's  costs  in  the 
Court  of  Chancery,  to  be  taxed,  and  also  the 
balance  reported  to  be  due  to  him  on  account 
of  said  insurance  and  interest,  together  with 
the  interest  on  the  same  from  the  date  of  the 
report ;  and  that  the  record  be  remitted,  &c. 

Reversing- — 6  Johns.  Ch.,  485. 

Distinguished— 6  Abb.,  N.  C.,  463. 

Cited  in- 21  Wend. ,300;  23  Wend.,  22;  H.&D..406; 
9  Paige,  501 ;  Hoffm.,  353 :  4  Sand.  Ch.,  409  ;  8  N.  Y., 
357;  ION.  Y.,  454;  16  N.  Y.,267;  17  N.  Y.,  454;  27  N. 
Y.,  559:  30  N.  Y.,  86;  50  N.  Y.,  249;  4  Lans.,  438 ;  5 
Lans.,  75 :  4  Barb.,  373  :  6  Barb.,  580 ;  20  Barb.,  476;  22 
Barb.,  535  ;  29  Barb.,  314 ;  43  Barb..  364  :  27  How.  Pr., 
272 ;  4  Abb.  Pr.,  181;  2  Duer,  347  :  2  Rob.,  393:  9  How. 
(U  S.),  405:  6  Wall..  132:  20  Wall,  401 ;  4  McLean,  50; 
31  Mich.,  420 ;  43  Mo.,  115 ;  36  Wis.,  603 ;  47  Wis..  371 ; 
31  Am.  Dec.,  719  (7  Porter,  454);  3  Am.  Rep.,  304  (7 
Buah,  81). 


667*]  *ELIJAH  HOPKINS,  Impleaded  with 
COMFORT  CARPENTER,  Appellant, 

t>. 
MARGARET  M'LAREN,  Respondent. 

Bill  in  Equity  against  Assignee  of  Mortgage,  to 
have  it  Canceled  on  Ground  of  Payment — 
Hearing — Mortgage  Found  to  have  been  Rede- 
livered  to  Mortgagee  for  Breach  of  Condition — 

524 


Mortgagee  Made  Party  by  Supplemental  Bill, 
Not  Affected  by  Proofs  Between  Original 
Parties — Former  Recovery  in  Ejectment  by 
Complainant  on  Question  of  Payment,  not  con- 
clusive— Nature  of  Supplemental  Bill — Lis 
Pendens — Purchaser  Pendente  Lite. 

Where  the  owner  of  an  equity  of  redemption  filed 
her  bill  against  an  assignee  of  the  mortgagee,  to 
have  it  delivered  up  and  canceled,  on  the  ground 
that  it  was  paid,  and  that  she  had  recovered  in  an 
ejectment  against  the  assignee  upon  the  point  of 
payment ;  and  the  assignee  answered  the  bill,  and 
proofs  were  taken,  and  the  cause  brought  to  a  hear- 
ing ;  when  it  was  discovered  that  the  mortgagee  had 
assigned  the  mortgage  conditionally;  and  that  since 
the  bill  filed,  the  mortgage  had  been  redelivered  to 
him  for  a  violation  of  the  condition ;  and  he  was 
thereupon  brought  in  and  made  a  party  upon  sup- 
plemental bill ;  upon  which  he  answered  both  the 
original  and  supplemental  bill  at  large,  denying  pay- 
ment of  the  mortgage;  to  which  the  plaintiff  put  in 
a  general  replication,  and  brought  the  cause  to  a 
hearing,  without  taking  any  proofs,  as  between  her 
and  the  mortgagee;  held,  that  the  facts  set  up  in  the 
answer  of  the  mortgagee  must  be  taken,  on  the 
hearing,  as  true ;  and  that  he  w_as  not  affected  by 
the  proofs  taken  between  the  original  parties ;  but 
should  have  been  allowed  to  prove  the  truth  of  his 
answer. 

Held,  also,  that  the  recovery  in  ejectment  was  not 
conclusive  against  him. 

The  bill  filed  against  him  was  a  supplemental  bill, 
in  nature  of  an  original  one,  and  entitled  him  to  a 
new  defense ;  otherwise,  it  seems  where  a  supple- 
mental bill  is  in  nature  of  a  bill  of  revivor,  and 
seeks  merely  to  bring  in  parties  who  claim,  under 
the  original  parties,  the  same  interest  by  the  same 
title.  Per  Colden,  Senator. 

The  doctrine  of  Its  pendens  applies  only  where  a 
third  person  attempts  to  intrude  into  a  controversy, 
by  acquiring  an  interest  in  the  matter  in  litigation 
pending  the  suit.  The  reason  and  illustration  of  this 
rule.  Per  Colden,  Senator. 

A  verdict  and  judgment  in  ejectment  is  never  con- 
clusive, even  between  the  immediate  parties,  except 
in' an  action  for  mesne  profits.  Per  Colden,  Senator. 

A  purchaser,  vendente  lite,  coming  in  as  a  party, 
after  publication  passed,  would  be  bound  by  the 
previous  proofs.  Per  Savage,  Ch.  J. 

Citations— 3  Johns.  Ch.,  423  ;  4  Johns.  Ch.,  363,  364; 
1  Johns.  Ch.,  483 ;  2  Atk.,  175 ;  2  Madd.  Ch..  405 :  2 
Johns.  Ch.,  158, 155,  444,  445:  2  P.  Wms.,  483;  Mitf. 
PI..  68. 

A  PPEAL  from  the  Court  of  Chancery.  The 
-Q.  respondent,  Apr.  1,  1818,  filed  her  bill, in 
that. court,  against  Comfort  Carpenter,  stating 
that  Feb.  13,  1816,  she  recovered  a  judgment 
against  one  Enos  Cook,  for  $122.06,  sued  out 
&fi.fa.,  purchased  certain  premises  mortgaged 
by  Cook,  at  auction,  upon  the/,  fa.  for  $126.- 
38,  and  took  a  sheriff 's  deed  dated  July  8,  1816. 
That  these  premises  were  mortgaged  by  Cook 
to  Elijah  Hopkins,  the  *appellant,  by  [*668 
indenture  of  mortgage  dated  Jan.  4, 1816.  That 
this  mortgage  had  been  paid  to  the  appellant. 
That  Jan.  2,  1817,  and  after  it  was  paid,  the 
mortgage  was  assigned  by  the  appellant  to 
Comfort  Carpenter,  who  had  notice  that  it  was 
paid.  That  the  respondent  prosecuted  an  ac- 
tion of  ejectment  for  the  premises,  which  was 
defended  by  Carpenter,  the  assignee  ;  but  it 
appearing  in  evidence  that  the  mortgage  had 
been  paid,  the  respondent  recovered.  The  bill 
then  sought  a  discovery  by  special  interroga- 
tory, whether  the  mortgage  had  been  paid  ; 
prayed  a  subprena  against  Carpenter,  alone  ; 
and  alleged  that  he  had  advertised  the  prem- 
ises for  sale  under  the  power  in  the  mortgage; 
and  prayed  an  injunction  against  the  sale,  and 
for  general  relief. 

July  18,  1817,  Carpenter  answered,  denying 
that  the  mortgage  had  been  paid  ;  but  that  a 
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balance  was  still  due.  That  Hopkins,  the  ap- 
pellant, Mar.  8,  1817,  $533.36  being  then  due 
on  the  mortgage,  assigned  it  to  Carpenter,  for 
the  consideiation  of  that  sum,  secured  to  be 
paid.  He  admitted  the  trial,  defense  and  recov- 
ery in  ejectment  ;  and  that  he  had  since  adver- 
tised the  premises  for  sale. 

The  cause  having  been  put  at  issue  by  a  gen- 
eral replication,  witnesses  were  examined  on 
both  sides. 

Hopkins,  the  appellant,  having  been  exam- 
ined as  a  witness,  in  behalf  of  Carpenter,  and 
it  appearing  that  he  was  interested,  his  testi- 
mony was  suppressed  by  the  Chancellor,  Nov. 
30,  1820. 

The  cause  having  afterwards  come  to  a  hear- 
ing (March  Term,  1822),  and  an  objection  being 
taken  by  Carpenter,  for  want  of  proper  parties, 
the  Chancellor  directed  the  cause  to  stand  over, 
without  prejudice,  to  the  end  that  Hopkins,  the 
respondent,  might  be  made  a  party  defendant. 
The  order  of  suppression  recited  that  Carpen- 
ter was  insolvent,  and  had  absconded  ;  that 
Hopkins,  the  appellant,  still  claimed  an  inter- 
est in  the  mortgage,  and  that  the  suit  in  chan- 
cery was  defended  at  his  expense,  and  for  his 
benefit. 

Aug.  1,  1822,  the  respondent  filed  her  sup- 
plemental bill  against  Hopkins,  the  appellant, 
<>69*]  stating  substantially  *the  same  facts  as 
were  stated  in  her  original  bill :  and  further, 
that  the  assignment  from  Hopkins  to  Carpen- 
ter was  conditional ;  that  the  premises  were 
advertised  for  sale  for  his  benefit/and  that  the 
condition  not  having  been  performed,  the  as- 
signment had  become  void;  and  that  a  part,  or 
the  whole  of  the  mortgage  was  due  to  Hopkins. 

Hopkins,  Sept.  24,  1822,  answered,  that 
Mar.  8,  1817,  he  assigned  the  mortgage  to  Car- 
penter, for  the  consideration  of  $533.36,  he 
{Carpenter)  paying  that  sum  to  Hopkins,  by 
certain  installments  ;  and  that  it  was  provided 
in  the  assignment,  that  if  Carpenter  failed  to 
pay  the  installments,  or  any  part  thereof,  at 
the  day,  the  assignment  should  be  void,  and 
the  mortgage  should  be  redelivered  to  Hopkins. 
That  Carpenter  had  failed  to  pay  any  part  of 
the  consideration  except  $124.20,  and  that 
Mar.  1,  1820,  the  assignment  and  mortgage 
were  accordingly  redelivered  by  Carpenter  to 
Hopkins.  He  admitted  the  trial,  verdict  and 
judgment  in  ejectment ;  but  averred  that  the 
defendant's  evidence  to  repel  the  proof  of  pay- 
ment was  rejected  by  the  judge  at  the  circuit. 
He  denied  that  the  mortgage  had  been  paid  ; 
admitted  the  facts  charged  in  the  supplemental 
bill,  and  answered  the  original  bill  at  large. 

A  general  replication  to  this  answer  was 
filed,  and  without  taking  any  testimony  as  be- 
tween the  respondent  and  appellant,  the  cause 
was  brought  to  a  hearing,  March  Term,  1823, 
against  both  defendants ;  and  the  Chancellor, 
May  5,  1823.  decreed  that,  by  the  verdict  in 
the  ejectment,  and  the  proofs  in  the  cause, 
payment  of  the  mortgage  wax  sufficiently  made 
out ;  and  that  the  mortgage,  &c.,  should  be 
delivered  up  to  be  canceled,  &c. 

The  additional  facts,  necessary  to  be  under- 
stood, will  be  found  detailed  in  the  opinions 
of  Ihe  judges. 

From  this  decree  Hopkins  appealed. 

The  cause  having  been  decided  by  the  late 
Chancellor,  whose  term  of  oilier  had  since  ex- 
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pired,  no  reasons  were  rendered  by  him  to  this 
court,  in  support  of  the  decree. 

*Mr.  J.  Platt,  for  the  appellant,  con-  [*67O 
tended  : 

1.  That  the  verdict  and  judgment  in  eject- 
ment were  not  conclusive,  as  resjudicala. 

2.  That  the  evidence  arising  from  the  plead- 
ings and  proofs,  as  between  Carpenter  and  the 
respondent,  did  not  prove  that  the  mortgage 
was  paid. 

3.  That  the  lis  pendens  between  the  respond- 
ent and  Carpenter  did  not  invalidate  the  rede- 
livery  of  the  mortgage  by  Carpenter  to  Hop- 
kins ;  because  the  original  assignment  of  the 
bond  and  mortgage  by  Hopkins  to  Carpenter 
was    conditional ;    and    the  condition    being 
broken  by  the  default  of  Carpenter,  the  whole 
interest  in  that  security  reverted  to  Hopkins  as 
original  mortgagee. 

4.  That  Hopkins  having  been  made  defend- 
ant subsequent  to  the  proofs  taken  in  the  cause 
between  the  respondent  and  Carpenter,  whose 
proofs  were   not  evidence  against  Hopkins, 
who  is  the  real  party  in  interest  as  mortgagee  ; 
and  his  answer,  denying  all  the  facts  on  which 
the  equity  of  the  respondent's  bill  depended, 
remains  in  full  force  as  evidence  for  the  ap- 
pellant.    Hammerslyv.  Lambert,  2  Johns.  Ch., 
432  ;  Wyatt's  P.  R.,  193  ;  1  Harr.  Pr.,  503  ;  2 
Madd.   Ch.,  421,  422,  Lond.  ed.  ;  Mitf.,  59  ; 
Hewatson  v.   Tookey,  2  Dick.,  799  ;  2  Madd. 
Ch.,  1st  ed.,  141  ;  Jac.  Ch.  Pr.,  139. 

Mr.  J.  Hamilton  (Mr.  J.  R.  Lawrence,  same 
side),  contra,  said  that  Hopkins  and  Carpenter 
were,  in  truth,  but  one.  Hopkins  remained  in 
the  dark,  putting  forward  Carpenter  to  defend 
the  suit  ;  and  on  its  arriving  nearly  to  a  close, 
comes  forward  to  overturn  the  proceedings, 
and  compel  the  respondent  to  travel  over  the 
<whole  ground  again.  This  is  not  to  be  toler- 
ated. If  the  forms  of  the  Court  of  Chancery 
required  that  he  should  be  heard,  in  an  ordi- 
nary case,  this  is  a  fraud  upon  those  forms, 
and  Hopkins  is  not  entitled  to  the  benefit  of 
them.  But  we  deny  that  he  was  entitled  to  an 
examination  of  witnesses,  upon  any  ground. 
He  was  concluded  by  what  had  been  done  be- 
fore he  was  made  a  party.  Coming  in  upon  a 
supplemental  bill,  and  claiming  under  the  orig- 
inal defendant,  he  could  not  gainsay  the  proofs 
in  the  cause,  even  had  he  all  along  been  igno- 
rant of  its  pendency.  Coop.  PI.,  73-83  ;  Cooke 
B.  L.,  559;  Boete  v.  Skipwith,  2  Ch.,  75;  8.  C., 
*Vin.  Abr.,  Chancery  R.,  a,  pi.  3;  [*O71 
Lewelltn  v.  Mackworth,  2  Atk.,  40  ;  Thorn  v. 
Germand,  4  Johns.  Ch.,  364,  365  ;  Ensicorlh  v. 
Lambert,  Id.,  605 ;  Shephard  v.  Merril,  3  Id., 
423  ;  Mitf.,  60-63  ;  Jones  v.  Jone*,  3  Atk.,  Ill  : 
2  Suppl.  to  Vin.  Abr.,  Chancery,  R,  a,  pi.  8, 
p.  50. 

At  any  rate,  no  proof  could  be  taken,  except 
upon  the  new  matter  charged  in  the  supple 
mental  bill ;  and  this  was  not  necessary,  be- 
cause it  was  admitted  by  the  appellant  s  an 
swer.  Hind  Ch.,  43.  44  ;  1  Har.  Ch.,  149,  150; 
Boyd  v.  Dunlap,  1  Johns.  Ch.,  483. 

The  lis  pendens  operated  as  notice,  and  the 
redelivery  of  the  mortgage  from  Carpenter  to 
Hopkins  was,  therefore,  void.  Walker  v. 
SmaUwood,  Amb.,  676  ;  Mead  v.  Ld.  Orrery,  8 
Atk.,  243,  per  Ld.  Hardwickc  ;  fa  Nere  v.  Le 
Neve,  Id.,  648;  Daniels  v.  Davison,  1«  Ves., 
249  ;  Ileatly  v.  Finsler,  2  Johns.  Ch.,  158,  161; 
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Cheaterman  v.  Gardner,  5  Id.,  29 ;  Cook  v.  Man- 
due,  Id.,  89,  96;  Sorrell  v.  Carpenter,  2  P. 
Wms.,  482.  483  ;  Bishop  of  Winchester  v.  Paine, 
11  Ves.,  194  ;  Murray  v.  Ballon,  1  Johns.  Ch., 
.1(58  ;  Murray  v.  Lilburn,  2  Id.,  441. 

As  to  the  effect  of  the  verdict  and  judgment, 
thev  referred  to  1  Phil.  Ev.,  223  and  226,  227 ; 
and  insisted  that  Hopkins  should  be  estopped, 
for  he  might  have  come  in  as  landlord,  and 
was  privy  to  the  ejectment.  Mabee  v.  Awry, 
18  Johns.,  352;  Calhoun's  Lessee  v.  Dunning, 
4  Dall.,  120  ;  Duncan  v.  Lyon,  3  Johns.  Ch., 
356.  They  insisted  that  the  decision  on  the 
ejectment  was  at  least  equivalent  to  a  verdict 
on  a  feigned  issue,  by  which  the  Chancettor 
may  hold  the  parties  concluded.  Kemp  v. 
Mackrell,  2  Ves.,  579;  Waters  v.  Trams,  9 
Johns.,  468. 

In  addition  to  these  arguments  and  authori- 
ties, the  respondent's  counsel  submitted  the 
following  printed  points  to  the  court : 

1st.  That  the  mortgage  was  paid  or  satisfied 
to  Hopkins  ;  that  this  fact  is  abundantly  estab- 
lished as  well  from  the  pleadings  and  proofs 
in  the  cause,  as  also  by  the  verdict  and  judg- 
ment in  the  ejectment  suit.  That  Carpenter 
took  an  assignment  from  Hopkins  with  notice 
672*]  that  the  mortgage  was  *satisfied  ;  that 
the  mortgage  was  afterwards  kept  on  foot  by 
preconcert  and  combination  between  Carpenter 
and  Hopkins,  in  order  to  defraud  the  respond- 
ent. Carpenter  was  put  by  Hopkins,  as  his 
assignee,  in  his  place  and  stead.  That  Carpen- 
ter was  ostensibly  the  absolute  owner  of  the 
mortgage  ;  that  he,  as  such,  was  the  only  per- 
son the  respondent  would  be  required  or  ex- 
pected to  make  a  defendant.  That  Carpenter 
thus  standing  in  the  shoes  of  Hopkins,  litigat 
ing  the  fact  of  the  payment  of  the  mortgage, 
when  Hopkins  was  afterwards  brought  in  orf 
supplemental  bill,  and  the  cause  brought  on  to 
a  hearing,  the  acts  of  Carpenter  as  his  repre- 
sentative, contesting  the  same  matter  in  dis- 
pute, were  binding  upon  Hopkins.  There  was 
such  a  privity  of  contract  and  estate  or  interest 
in  the  mortgage  between  these  two  men,  as  to 
render  the  verdict  in  ejectment,  under  the  cir- 
cumstances of  the  case,  binding  and  conclu- 
sive against  Hopkins  as  well  as  against  Car- 
penter. 

2d.  The  re-assignment  or  redelivery  of  the 
mortgage  by  Carpenter  to'  Hopkins  pending 
the  suit,  was  void,  and  could  not  operate  to 
the  prejudice  of  the  respondent's  right  to  a  de- 
cree, founded  upon  the  testimony  already  given 
in  the  cause.  Such  re-assignment  or  redeliv- 
ery was  not  only  a  fraud  upon  the  respondent, 
but  done  \nfraudem  legis,  and  by  a  fraudulent 
conspiracy  between  Hopkins  and  Carpenter  to 
deprive  the  respondent  of  her  remedy,  and 
elude  the  justice  of  the  court  in  respect  of  any 
decree  it  should  make  for  the  relief  of  the  re- 
spondent. Equity  can  never  uphold  a  re-as- 
signment under  such  circumstances. 

3d.  That  Carpenter  having  been  put  in  pos- 
session of  the  mortgage  by  Hopkins  himself, 
with  power  to  advertise,  to  foreclose  and  to 
collect  or  receive  the  money  upon  it,  the  cir- 
cumstance of  Hopkins'  having  been  made  a 
defendant  with  Carpenter,  subsequent  to  the 
proofs  taken  in  the  cause,  does  not  prevent 
those  proofs  from  having  the  same  operation 
ami  effect  against  Hopkins  as  against  Carpen- 
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ter,  inasmuch  as  no  change  of  interest  which 
could  affect  the  questions  litigated  between 
Carpenter  and  the  respondent  had  occurred  to 
entitle  Hopkins  to  anv  examination  of  the 
same  or  of  different  witnesses ;  and  more  es- 
pecially ought  the  appellant  *to  be  pre-  [*673 
eluded  from  setting  up  such  right  in  this 
court,  or  objecting  here  that  those  proofs  are 
not  evidence  against  Hopkins,  without  show- 
ing that  he  has  taken  the  proper  measures  in 
the  Court  of  Chancery  to  procure  such  exam- 
ination of  the  same  or  other  witnesses  as  to 
avoid  the  force  and  effect  of  their  testimony 
by  applying  to  the  Chancettor  for  an  order  for 
that  purpose,  or  otherwise  proceeding  in  that 
court  to  obtain  such  examination,  or  to  pre- 
clude the  complainant  from  the  benefit  of  any 
examination  of  witnesses  therein,  or  without 
showing  some  order  or  decision  of  the  Court 
of  Chancery  against  him  upon  the  point,  at 
war  with  some  settled  rule  of  equity. 

4th.  The  answer  of  Hopkins  admits  the  ma- 
terial facts  charged  in  the  supplemental  bill, 
and  therefore  it  became  unnecessary  for  the 
complainant  to  examine  witnesses  as  to  those 
facts.  His  answer,  as  to  all  the  facts  recited 
from  the  original  bill,  was  irregular,  imperti- 
nent, and  unworthy  of  regard  ;  and  for  the  re- 
spondent to  have  proceeded  upon  the  supple- 
mental bill  and  answer,  to  the  examination  of 
witnesses,  as  to  facts  put  in  issue  on  the  orig- 
inal bill  and  answer,  would  likewise  have  been 
irregular,  and  such  testimony  would,  on  mo- 
tion, have  been  suppressed. 

SAVAGE,  Ch.  J.,  after  stating  the  facts.  Two 
questions  arise  upon  this  case: 

1.  Whether  the  proofs  taken  in   the  cause 
could  be  regularly  used  as  against  the  appellant, 
they  having  been  taken  before  he  was  a  party; 
and, 

2.  Whether  those  proofs,  if  admissible,  prove 
the  fact  of  payment. 

It  is  contended  on  the  part  of  the  appellant, 
that  those  proofs  cannot  be  used,  because  he 
had  no  opportunity  to  examine  witnesses.  To 
this,  it  is  answered  that  having  succeeded  to 
the  rights  and  liabilities  of  Carpenter,  he  is 
entitled  to  no  other  privileges  than  Carpenter. 
In  1  Madd.  Ch.,  141,  it  is  said  that  if  a  de- 
fendant be  added  after  publication  passed,  the 
cause,  as  to  such  defendant,  must  be  heard  on 
the  bill  and  answer  only ;  and  Jacob's  Ch. 
Pr.,  139,  is  cited  to  support  that  dictum  ;  and 
it  was  *urged  at  the  bar,  that  at  any  [*674 
rate,  a  defendant  brought  in  on  a  supplemental 
bill,  is  to  answer  only  the  matters  charged  in 
that  bill ;  and  as  to  these,  if  they  are  denied  in 
the  answer,  proofs  may  betaken,  and  the  cause 
brought  to  a  hearing,  as  on  original  bills.  In 
Shephard  v.  Merril,  3  Johns.  Ch.,  423,  the 
Chancellor  refused  an  amendment  to  the  bill 
after  publication  passed;  but  gave  leave  to  add 
new  charges  by  supplemental  bill.  And  it  is 
hardly  supposable  that  such  leave  would  have 
been  granted,  if  the  plaintiff  could  not  support 
his  charges  by  proof,  should  they  be  denied  by 
the  answer.  The  same  practice  was  afterwards 
recognized  in  Thorn  v.  Oermand,  4  Johns.  Ch., 
363,  364.  In  Mitford  PI..  58,  59,  it  is  said  that 
"a  supplemental  bill  must  state  the  original 
bill,  and  the  proceedings  upon  it ;  and  if  the 
supplemental  bill  is  occasioned  by  an  event  sub- 
sequent to  the  original  bill,  it  must  state  that 
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event,  and  the  consequent  alteration  with  re- 
spect to  the  parties  ;  and,  in  general,  the  sup- 
plemental bill  must  pray  that  all  the  defend- 
ants may  appear  and  answer  to  the  charges  it 
contains  ;  or  if  the  supplemental  bill  is  not  for 
discovery  merely, the  cause  must  be  heard  upon 
the  supplemental  bill,  at  the  same  time  it  is 
heard  upon  the  original  bill,  if  it  has  not  been 
heard  ;  and  if  it  has  been  heard  upon  the  orig- 
inal, it  must  be  further  heard  upon  the  supple- 
mental bill."  Nothing  is  here  said  as  to  the 
cause  being  heard  upon  the  pleadings  merely, 
without  proof.  In  Boyd  v.  Durilap,  1  Johns. 
Ch.,  483,  the  Chancellor  says:  ''Liberty  tore-ex- 
amine witnesses,  rests  in  discretion,  and  is  to 
be  governed  by  circumstances." 

But  whatever  the  rule  may  be,  as  to  a  plaint- 
iff's right  to  examine  witnesses  upon  the  an- 
swer to  a  supplemental  bill,  in  this  case  none 
were  examined.  The  respondent  filed  a  gen- 
eral replication,  and  went  to  a  hearing  without 
examining  a  single  witness.  Admitting  that 
the  appellant  was,  in  strict  practice,  bound  to 
answer  only  the  charges  in  the  supplemental 
bill,  and  not  those  in  the  original  ;  yet  he  has 
answered  the  latter  charges.  He  has  denied 
them  ;.and  the  question  arises,  is  not  that  an- 
swer to  be  taken  as  true,  the  respondent  hav- 
ing neither  examined  witnesses  to  disprove  it, 
675*]  *nor  excepted  to  the  answer  as  contain- 
ing irrelevant  or  improper  matter. 

Had  Hopkins  simply  answered  the  charges 
in  the  supplemental  bill,  he  would  have  been 
bound  by  the  previous  proofs  taken  in  the 
cause,  especially,  if  he  is  to  be  considered  as  a 
purchaser  pendente  lite.  Garth  v.  Ward,  2 
Atk.,  175.  Lord  Hardwicke  asks  :  "  So  in  the 
case  of  a  mortgagor  who  comes  here  for  re- 
demption, if  during  such  suit  he  should  assign 
the  equity  of  redemption,  and.  in  the  final 
hearing  of  the  cause,  there  should  be  a  decree 
against  the  mortgagor,  will  not  the  assignee  of 
the  equity  of  redemption  be  bound  by  this  de- 
cree ?  "  In  2  Madd.  Ch.,  405,  this  rule  is  laid 
down  :  "Where  a  supplemental  bill  is  brought 
after  publication,. it  is  irregular  to  examine 
witnesses  to  a  matter  that  was  in  issue,  and  not 
proved  in  the  original  cause ;  nor  can  such 
proofs  be  read  ;  and  if  there  be  no  proof  as  to 
the  new  matter  in  the  supplemental  bill,  it  will 
be  dismissed."  This  must  be  understood,  prob- 
ably, of  a  case  where  the  facts  in  the  original 
bill  are  not  answered  in  the  supplemental. 

From  the  best  examination  I  have  been  able 
to  give  the  subject,  admitting,  in  a  case  like  the 
present,  the  answer  is  to  be  confined  to  the  sup- 
plemental bill,  and  that  the  proofs  taken  on 
the  original  bill  are  to  stand  ;  yet  the  respond- 
ent having  gone  on  to  a  hearing,  leaving  the 
answer  to  the  supplemental  bill  not  disproved, 
nor  stricken  out  for  impertinence,  I  am  satis- 
fied that  she  has  been  irregular.  The  Chancel- 
lor, and  of  course  this  court,  on  appeal ,  is  bound 
to  consider  the  facts  in  the  answer  to  the  sup- 
plemental bill  admitted  by  the  complainant. 

On  the  second  point  I  will  barely  remark, 
without  going  into  detail,  that  the  evidence  is 
far  from  being  satisfactory  on  the  question  of 
payment  The  appellant  shows  a  valid  instru- 
ment under  seal,  on  which  there  appears  to  be 
due  to  him  $125  and  interest,  and  a  liability  to 
indemnify  to  at  least  $400  more  ;  and  the  only 
evidence  to  counteract  this  claim  rests  on  loose 
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circumstances  and  declarations  rather  equivo- 
cal. 

*To  show  payment,  by  which  a  par-  [*676 
ty  is  to  lose  his  lien  for  such  a  demand,  the 
proof,  if  not  positive,  should  at  least  be  satis- 
factory. 

Under  the  circumstances  of  this  case,  the 
verdict  in  ejectment  should  have  little  weight; 
as  the  appellant  avers,  and  this  is  not  contra- 
dicted by  the  proofs,  that  the  evidence  offered 
to  disprove  the  payment  was  rejected  by  the 
court  before  which  the  ejectment  was  tried. 

I  am,  therefore,  of  opinion  that  the  decree  of 
His  Honor,  the  Chancellor,  should  be  reversed. 

WOODWORTH  and  SUTHERLAND,  JJ.,  con- 
curred. 

COLDEN,  Senator.  In  this  case  the  Chancel- 
lor has  decided  that  the  mortgage  given  by 
Enos  Cook  to  the  appellant  was  satisfied.  He 
draws  this  conclusion  from  proofs  taken  before 
the  appellant  was  a  party  in  the  cause ;  and 
from  a  verdict  in  an  ejectment  suit  between  the 
respondent  and  Carpenter. 

He  has  also  decided  that  the  appellant  hav- 
ing become  repossessed  of  the  mortgage  pend- 
ing the  suit  below,  between  the  respondent 
and  Carpenter,  the  suit  might  proceed  as  if  the 
mortgage  had  remained  in  the  hands  of  Car- 
penter, and  as  if  the  appellant  had  no  interest 
in  the  controversy. 

The  answer  of  the  appellant,  to  which  there 
was  a  general  replication,  denies  that  the  mort- 
gage was  satisfied,  and  avers  that  he  holds  the 
same  as  security  for  a  considerable  amount  yet 
due  upon  it.  If  the  appellant  ought  not  to  be 
concluded  by  the  testimony  taken  before  he 
became  a  party,  and  if,  after  he  was  made  a  de- 
fendant, he  had  a  right  to  produce  witnesses 
to  support  his  answer,  then  it  is  unnecessary  to 
examine  how  far  the  testimony,  as  between  the 
respondent  and  Carpenter,  is  sufficient  to  es- 
tablish the  payment  of  the  mortgage. 

The  only  questions,  therefore,  which  I  think 
it  necessary  to  decide,  are  : 

1.  Whether  the  appellant  should  not,  after 
he  was  made  a  defendant,  have  had  an  oppor- 
tunity of  examining  witnesses,  as  if  he  had  been 
an  original  party  to  the  suit. 

*2.  Whether  his  repossession  of  the  [*677 
mortgage,  pending  the  suit  below,  was  such 
an  acquisition  of  it  as  subjected  his  title  to  the 
mortgage  to  the  rules  which  govern,  where 
property. in  controversy  is  taken  while  the 
right  to  it  is  in  litigation. 

3.  And  lastly,  whether  the  appellant  was 
concluded  by  the  verdict  and  judgment  in  the 
ejectment  suit. 

It  is  important  to  notice  that  the  appellarit  is 
not  a  volunteer  in  the  cause.  He  was  examined 
as  a  witness,  by  the  defendant,  Carpenter,  and 
testified  that  the  mortgage  was  an  outstanding 
unsatisfied  security  in  his  hands.  His  testi- 
mony was  suppressed,  by  an  order  of  the 
Chanctllor,  on  a  petition  of  the  respondent, 
siating  that  the  appellant  appeared  to  be  deep- 
ly interested  in  the  event  of  the  cause  ;  and 
that  he  claimed  to  be  the  owner  of  the  mort- 
gage by  reason  of  failure  in  performing  the 
conditions  of  the  assignment  of  the  mortgage 
by  the  appellant  to  the  defendant.  Carpenter  ; 
and  that  the  appellant,  either  jointly  with  the 
defendant.  Carpenter,  or  solely,  was  interested 
in  the  subject-matter  of  the  suit. 
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After  this,  when  all  the  testimony,  on  which 
the  cause  was  finally  decided,  was  before  the 
c-ourt,  and  when  the  cause  was  on  hearing, 
upon  the  suggestion  of  the  defendant,  Carpen- 
ter, the  Chancellor  ordered  that  the  cause 
should  stand  over,  without  prejudice,  to  the 
end  that  the  respondent  might  bring  in  Hop- 
kins as  a  party  defendant. 

If  Hopkins  denial  of  payment,  when  he  was 
brought  in,  gave  him  no  right  to  controvert 
the  fact  and  to  prove  his  allegations,  there 
does  not  seem  to  be  any  satisfactory  reason 
why  he  should  have  been  made  a  party.  His 
denial  could  not  help  the  respondent ;  and  the 
<-ause  seems  to  have  stood  before  the  Chancel- 
lor on  precisely  the  same  ground,  when  he  di- 
rected Hopkins  to  be  made  a  party,  that  it  did 
subsequently.  But  when  it  appeared  to  the 
Chancellor,  by  the  showing  of  the  respondent, 
that  Hopkins  claimed  to  be  owner  of  the  mort- 
gage, and  that  he  was  jointly  or  solely  inter- 
ested in  the  suit,  I  think  the  Chancellor  could 
not  have  done  otherwise  than  compel  the  re- 
spondent to  make  him  a  party.  When  he  an- 
swered, it  appeared  that  the  allegations  of  the 
678*]  Respondent,  as  to  his  claim  of  interest, 
were  true.  It  would  seem  that  a  party,  so  cir- 
cumstanced, should  be  entitled  to  produce  his 
testimony ;  and  should  not  be  concluded  by 
examinations  which  had  been  taken  in  a  pro- 
ceeding of  which  he  was  not,  by  legal  inlend- 
ment,  conusant. 

But  it  is  said  the  decree  against  the  appel- 
lant, without  giving  him  an  opportunity  to  ex- 
amine witnesses  or  to  question  those  which 
had  been  examined,  was  correct,  because  the 
rights  of  the  respondent,  as  against  the  mort- 
gage in  the  hands  of  the  defendant  Carpenter, 
were  not  affected  by  a  re-assignment  or  rede- 
livery  of  the  mortgage  by  the  defendant  Car- 
penter to  Hopkins,  pending  the  suit. 

Certainly,  if  there  had  been  an  unconditional 
assignment  of  the  mortgage  to  Carpenter,  and 
Hopkins  had  taken  a  voluntary  assignment  of 
it,  while  it  was  in  litigation  in  the  court  below, 
he  must  have  been  content  to  have  been  repre- 
sented by  Carpenter,  and  must  have  abided  by 
the  proceeding  and  any  decree  that  might  have 
been  made  against  him.  But  this  was  not  the 
case.  The  mortgage  was  assigned  to  Carpen- 
ter, long  before  the  commencement  of  the  suit, 
upon  the  express  condition,  that  in  case  of  fail- 
ure in  any  of  the  payments,  which  Carpenter 
had  agreed  upon  as  the  consideration  for  the 
assignment,  then  the  assignment  was  to  be  ab- 
solutely null  and  void,  and  the  mortgage  was 
to  be  redelivered  to  the  assignor.  The  appel- 
lant then,  never  ceased  to  have  an  interest  in 
the  mortgage.  If  Carpenter  did  not  pay,  as 
the  appellant  avers  in  his  answer,  and  as  he 
possibly  might  have  proved  if  he  had  been  al- 
lowed the  opportunity  to  examine  witnesses, 
the  appellant  would  have  been  entitled  to  a  re- 
assignment and  redelivery  of  the  mortgage. 
Can  it  be,  because  a  suit  to  which  the  appel- 
lant was  a  stranger  was  depending  between 
the  respondent  and  Carpenter,  that  the  appel- 
lant was  not  at  liberty  to  avail  himself  of  the 
terms  and  conditions  of  his  assignment  ? 

The  doctrine  of  lis  pendens  applies  only 
where  a  third  person  attempts  to  intrude  into 
a  controversy,  by  acquiring  an  interest  in  the 
matter  in  litigation  pending  the  suit. 

528 


The  rule  as  given  by  Chancellor  Kent,  in  the 
case  of  Murray  v.  Lilburn,  2  Johns.  Ch. ,  445, 
is,  that  "  any  interest  *acquired  in  the  [*67O 
subject-matter  of  a  suit,  pending  the  suit,  is  so 
far  considered  as  a  nullity,  that  it  cannot  avail 
against  the  plaintiff's  title." 

The  reason  of  the  rule  is,  that  if  a  transfer 
of  interest,  pending  a  suit  were  to  be  allowed 
to  affect  the  procedings,  there  would  be  no  end 
to  litigation  ;  for  as  soon  as  a  new  party  was 
brought  in,  he  might  transfer  to  another,  and 
render  it  necessary  to  bring  that  other  before 
the  court,  so  that  a  suit  might  be  interminable. 
But  this  reason  has  no  application  to  a  third 
person,  whose  interest  subsisted  before  the 
suit  was  commenced,  and  who  might  have 
been  made  an  original  party. 

So  that  neither  the  rule,  nor  the  reason  of 
the  rule  applies  to  the  case  under  consider- 
ation. The  interest  of  the  appellant  in  the 
mortgage  was  not  a  voluntary  acquisition  by 
him  pending  the  suit.  His  interest  subsisted 
long  before  the  suit  was  commenced,  and 
ought  not,  in  my  opinion,  to  have  been  con- 
sidered as  a  nullity. 

In  the  cases  of  Walker  v.  Smalwood,  Amb., 
676,  and  Sorrel  \.  Carpenter,  2  P  Wm§.,  483, 
cited  by  the  respondent's  counsel,  the  convey- 
ances were  made  after  the  commencement  of 
the  suit.  In  Heatley  v.  Mnster,  2  Johns.  Ch., 
158  ;  Murray  v.  Mnster,  Id.,  155,  and  Murray 
v.  Lilburn,  Id.,  444,  the  defendants  claimed 
under  a  trustee,  in  virtue  of  certain  transac- 
tions between  them  and  the  trustee,  after  bills 
were  filed  charging  the  trustee  with  fraud  in 
relation  to  these  transactions — the  defendants 
having  notice  that  a  charge  of  fraud  was  the 
ground  of  the  suits.  The  court  decided  that 
these  transactions,  pendente  lite,  were  invalid. 

The  bill  in  this  case,  as  against  the  appel- 
lant, is  an  original  bill  in  the  nature  of  a  sup- 
plemental bill.  To  such  a  bill  it  is  said  in  Mit. 
PI.,  68,  2  Eng.  ed.,  a  new  defense  may  be 
made.  The  pleadings  and  depositions  cannot 
be  used  in  the  same  manner  as  if  filed  or  taken 
in  the  same  cause.  . 

Where  a  supplemental  bill  is  in  the  nature 
of  a  bill  of  revivor,  and  seeks  merely  to  bring 
parties  who  claim  under  the  original  party  to 
the  suit,  and  claim  the  same  interest  by  the 
same  title,  that  the  original  party  did,  then  there 
may  *be  equity  in  binding  and  con-  [*O8O 
eluding  the  new  party  by  testimony  taken  pre- 
viously to  his  having  been  made  a  defendant. 

But  where,  as  in  the  case  under  consider- 
ation, there  is  no  privity  or  connection  be- 
tween the  new  party  and  the  original  defend- 
ant, where  he  may  not  know,  and  has  no  in- 
terest to  support  the  title  of  the  new  party,  it 
seems  to  me  that  it  would  be  a  very  unjust 
rule  which  would  oblige  the  new  party  to 
abide  by  the  testimony  taken  while  he  was  a 
stranger  to  the  suit,  and  would  prevent  his  pro- 
ducing witnesses  to  support  the  title  he  sets  up. 

I  forbear  to  examine  this  point  further  ;  be- 
cause, putting  the  redelivery  of  the  mortgage 
to  the  appellant  out  of  question,  and  suppos- 
ing that  the  mortgage  had  always  remained  in 
possession  of  Carpenter,  I  think  it  appeared  in 
the  Court  of  Chancery,  as  well  by  the  show- 
ing of  the  respondent  as  by  the  answer  of  the 
appellant,  that  he  was  so  far  interested  that  he 
ought  to  have  been  made  an  original  party  ; 

COWEN  4. 


1825 


FELLOWS  v.  FELLOWS. 


680 


and  that  when  he  was  subsequently  brought 
in,  he  had  the  same  right  to  produce  witnesses, 
-and  to  prove  his  case,  that  he  would  have  had 
if  he  had  been  made  a  defendant  at  the  com- 
mencement of  the  suit. 

The  third  reason  assigned  for  concluding  the 
•appellant  by  the  testimony  taken  before  he 
was  a  party,  is  that  the  fact  that  the  mortgage 
was  paid  and  satisfied  in  Feb.  1816,  by  Enos 
Cook,  was  put  in  issue  and  established  by  the 
verdict  of  a  jury  upon  a  trial  in  an  ejectment, 
founded  upon  the  mortgage. 

We  understand  from  the  respondent's  bill, 
that  she  having  recovered  a  judgment  against 
Cook,  sold  the  mortgaged  premises,  under  an 
-execution  issued  on  that  judgment,  and  be- 
came the  purchaser,  at  the  sheriff's  sale,  for 
$126.38.  That  she  thereupon  brought  her 
ejectment,  to  which  a  defense  was  made  by 
Carpenter  as  the  assignee  of  the  mortgage. 
That  it  appeared  to  the  court  that  the  mort- 
gage was  satisfied,  and  the  respondent  recov- 
ered judgment. 

I  do  not  find  that  the  appellant  had  any  no- 
tice of  this  suit.  But  if  the  appellant  ought 
not  to  be  concluded  by  the  proceedings  in  the 
•Court  of  Chancery,  to  which  he  was  not  a 
party,  as  I  think  he  should  not  be,  he  ought 
not  to  be  bound  by  the  event  of  the  suit  at 
•common  law. 

<$81*]  *I  do  not  understand  that  a  verdict 
in  ejectment  is  conclusive  as  to  any  point, 
•even  between  the  same  parties,  unless  it  be  in 
the  action  for  mesne  profits.  And  so  far  as  I 
have  been  able  to  examine  the  cases  cited  by 
the  respondent's  counsel  from  Phillips  and 
and  other  authors,  they  are  to  this  effect. 

Suppose,  after  the  verdict  in  the  ejectment 
suit,  Hopkins,  or  even  Carpenter  himself,  had 
discovered  testimony  that  would,  beyond  all 
doubt,  have  shown  that  the  mortgage  was  un- 
satisfied ;  might  not  either  of  them  have  brought 
a  new  ejectment,  or  have  resorted  to  a  court 
•of  equity  ?  I  cannot  think  they  would  have 
been  precluded  from  doing  so  because  the  fact 
of  payment  was  put  in  issue  in  the  suit  be- 
tween the  respondent  and  Carpenter  ;  the  more 
particularly,  when  the  common  law  court  ex- 
•cluded  evidence  of  a  settlement  between  the 
mortgagor  and  mortgagee  which  showed  how 
much  was  due  on  the  mortgage.  This  evidence 
-could  only  have  been  excluded  on  the  ground 
that,  as  Hopkins  was  not  a  party  to  the  record, 
the  memorandum  between  him  and  Cook,  of 
Jan.  2,  1817,  was  res  inter  olios  acta. 

Now  it  would  be  very  unjust,  as  it  appears 
to  me,  that  this  testimony  should  be  excluded 
in  the  court  of  common  law,  on  the  ground  of 
the  appellant's  not  being  a  party  to  the  record, 
and  yet  that  he  should  be  concluded,  in  the 
Court  of  Chancery,  by  the  event  of  that  suit, 
on  the  ground  that  though  he  was  not  in  the 
record  he  was  a  party  in  interest. 

My  opinion  is,  that  the  decree  be  reversed, 
and  that  the  record  be  remitted  to  the  Court  of 
Chancery,  under  such  an  order  as  shall  admit 
the  appellant  to  prove  his  answer,  as  if  he  had 
been  an  original  party  to  the  suit. 

I  have  come  to  this  conclusion,  without  any 
other  want  of  confidence  in  its  correctness, 
than  its  being  in  opposition  to  the  high  au- 
thority to  which  it  in  opposed.  But  we  are 


that  our  habitual  respect  for  that  authority 
has  not  an  undue  influence,  and  where  we  are 
bound  to  decide  according  to  our  own  under- 
standings and  intelligence,  however  we  may 
estimate  the  talents,  learning  and  experience 
by  which  the  judgments,  brought  to  our  re- 
view, are  declared. 

*The  Court  (except  Morgan,  Senator)  [*682 
being  for  a  reversal,  it  was  thereupon  ordered, 
adjudged  and  decreed  that  the  decree  of  His 


be  reversed,  and  the 


Honor,  the    Chancellor, 
record  remitted,  «fcc. 

Cited  in— 11  Wend.,  459;  1  Paige,  18;  48  N.  Y.,  603:  3 
Keyes,  491 :  1  Abb.  App.  Dec.,  459 ;  3  Lans.,  133 :  8 
Hun,  381 ;  6  T.  &  C.,  604 ;  3  Abb.  N.  S.,  238. 


WILLIAM  FELLOWS,  Impleaded  with  JOHN 
FELLOWS,  THOMAS  FELLOWS  and  ROSWELL 
DAY,  Appellant, 

v. 

ABIGAIL  FELLOWS,  Administratrix,  AND 
JEREMIAH  RUNDLE,  Administrator,  of 
EZRA  FELLOWS,  Deceased. 

Bill  in  Equity — Charge  of  Conspiracy  to  De- 
fraud Creditor — Pleading — Joinder  of  Patties 
— Demurrer — Purchase  of  Land  by  Adminis- 
trators upon  Decree  in  Favor  of  Intestate — 
Power  of  Equity  to  Beach  Debtors'  Property — 
To  Prevent  Multiplicity  of  Suits. 

The  bill  charged  that  several  defendants  combined 
and  confederated  among  themselves,  and  with  the 
debtor  of  the  complainants,  against  whom  they  bad 
obtained  a  decree  for  their  debt,  to  def mud  the 
complainants,  by  taking  a  conveyance  and  transfer 
to  each,  in  separate  parcels,  of  all  the  debtor's  renl 
and  personal  property,  without  consideration,  and 
with  intent  to  avoid  execution  upon  the  decree ; 
and  that  they  accordingly  received  such  convey- 
ances and  transfer  of  all  the  debtor's  property 
which  they  held  for  him  or  for  their  own  use.  To 
this  bill  one  of  the  defendants  answered,  denying 
the  combination  between  himself  and  the  other  sev- 
eral alienees  and  transferrees  of  the  debtor's  prop- 
erty, and  demurred  to  the  residue  of  the  bill,  be- 
cause it  was  for  several  distinct  matters  and  causes, 
in  many  of  which  the  defendant,  thus  answering 
and  demurring,  was  not  interested  or  concerned : 
held,  that  the  defendants  were  properly  joined,  and 
that  the  demurrer  should  he  overruled 

This  was  held,  as  well  because  there  was  one  con- 
nected interest,  centering  in  the  point  in  issue  in 
the  cause,  or  one  common  point  of  litigation,  as  that 
the  joinder  tended  to  prevent  multiplicity  of 
suits. 

The  general  rule  is,  that  where  a  bill  is  filed  con- 
cerning things  of  distinct  natures,  against  several 
persons,  it  is  demurmble :  but  unconnected  parties 
may  join  in  a  suit  where  there  is  one  connected  in- 
terest among  them  all,  centering  in  the  point  in 
issue  In  the  cause. 

An  administrator  who  purchases  land  upon  judg- 
ment or  decree  in  favor  of  his  intestate,  holds  it  as 
a  trustee,  and  may  be  compelled  to  account  for  the 
land  itself  to  bin  coif  life  qtie  trwt. 

He  may,  In  his  representative  clmracter,c«ll  in  the 
aid  of  a  court  of  equity  to  perfect  his  title.  Per 
Woodworth,  J. 

Of  the  power  of  a  court  of  chancery  to  reach  a 
debtor's  property  in  the  hands  of  third  persons. 
Per  Woodworth,  J. 

It  is  a  favorite  object  of  equity,  to  prevent  mul- 
tiplicity of  suite.  Hence  all  persons  interested  are 
tone  made  parties.  Creditors  may  join  in  com- 
pelling •  executors,  Ac.,  to  account,  or  one  [«083 
creditor,  or  more,  may  sue  for  the  benefit  of  the 
whole.  Per  Sutherland,  J. 

Hut  equity  will  not  permit  several  plnlntiffs  by 
one  bill,  to  demand  several  matters  perfectly  dis- 


"V  ,      --«—  ••  "    one  bill,  to  demand  several  matters  perfectly  dis- 

placed in  a  situation  where  we  must  take  care  '  tinct  and  unconnected,  against  one  defendant ;  nor 
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one  plaintiff  to  demand  several  matters  of  different 
natures  against  several  defendant^;  otherwise,  if 
the  defendants  have  a  common  interest,  centering 
in  the  point  in  issue  in  the  cause,  or  where  one  gen- 
eral right  is  claimed  by  the  bill.  Illustration  of  these 
propositions.  Per  Sutherland,  J. 

It  is  not  sufficient  that  the  parties  have  an  interest 
in  some  one  or  more  items  in  an  account  charged. 
Per  Sutherland,  J. 

The  rule  that  multifarious  matters  shall  not  be 
joined  in  the  same  suit,  is  a  rule  of  convenience. 
Per  Colden,  Senator. 

The  rule  in  Brinkerhoff  v.  Brown,  6  Johns.  Ch., 
139.  "  that  a  bill  may  be  filed  against  several  persons, 
relative  to  matters  of  the  same  nature,  forming  a 
connected  series  of  acts,  all  intended  to  defraud  and 
injure  the  plaintiffs,  and  in  which  all  the  defend- 
ants, were,  more  or  less,  concerned,  though  not 
jointly  in  each  act,"  considered,  recognized  and  ap- 
plied. Per  Savage,  Ch.  J.,  Sutherland,  J.,  and 
Colden,  Senator. 

Citations-2  Madd.,  234,  294 ;  2  Anstr.,  489-477 ;  2 
Sob.  &  L.,  370 ;  5  Johns.,  Ch.,  388 ;  1  Madd.  Ch.,  91 ; 
5  Ves..  682 ;  20  Johns..  554 ;  Coop.  Eq.  PL,  182 ;  Mitf ., 
146 ;  2  Harr.  Ch.  Pr^  289 ;  1  East,  227 :  1  Atk.,  282 ;  2 
Ves.,  Jr.,  486:  2  Dick.,  677 ;  18  Ves.,  71 ;  6  Johns.  Ch.. 
139, 157 ;  3  Cow..  537. 

APPEAL  from  the  Court  of  Chancery.  Feb. 
4,  1823,  the  respondents  filed  their  bill 
in  that  court,  against  William  Fellows,  the 
appellant,  John  Fellows,  Thomas  Fellows  and 
Roswell  Day,  charging  that  Nov.  24,  1815, 
Ezra  Fellows,  the  intestate,  was  seised  of  214 
acres  of  land  in  Stillwater,  Saratoga  County, 
150  acres  of  which  were  incumbered  with  a 
life  lease  from  the  intestate  to  his  father,  John 
Fellows,  and  a  part  by  a  mortgage  of  $700,  and 
another  part  by  a  mortgage  of  $55  ;  and  the 
whole  by  a  judgment  of  $200.  That  before 
Nov.  24,"  1815,  the  intestate  with  John  Fellows, 
his  father,  and  Roswell  Day,  two  of  the  de- 
fendants below, agreed  that  the  intestate  should 
convey  to  Day  all  his  (the  intestate's)  right  in 
the  214  acres  ;  that  Day  should  pay  the  in- 
cumbrances  and  work  the  150  acres  on  shares 
for  the  father ;  and  should  pay  the  intestate 
$3,500. 

That  shortly  before  Nov.  24,  1815,  one 
Martin  Adsit  proposed  to  purchase  the  214 
acres  for  $8,239,  payable  thus  :  $2,000  in  10 
days.  $3,000  May  15,  then  next,  and  the  residue 
(to  be  secured  by  bond  and  mortgage  on  the 
premises)  in  annual  payments  of  $500  each, 
with  interest.  That  Nov.  24,  1815,  it  was 
t>84*]  agreed  *between  the  intestate  and  his 
father,  with  Day's  assent,  that  the  214  acres 
should  be  sold  and  conveyed  by  the  intestate 
to  his  father  by  quitclaim  deed  ;  who  should 
convey  to  Adsit,  and  that  the  intestate  should 
receive  for  his  proportion  of  the  purchase 
money,  $1,000  of  the  first  payment,  $1,000  of 
the  second,  and  the  first,  third  and  fifth  in- 
stallments of  $500  each,  with  interest,  to  be 
secured  by  the  bond  and  mortgage  of  Adsit. 
That  the  intestate,  Nov.  24,  1815,  quitclaimed 
accordingly.  That  he  received  the  two  first 
payments  of  $1,000  each.  That  Nov.  24,  the 
father  gave  the  intestate  a  written  memoran- 
dum of  the  agreement,  as  to  the  three  last  in- 
stallments, which  he  was  to  receive,  promis- 
ing to  pay  the  $1,500  out  of  Adsit's  bond  and 
mortgage,  as  the  installments  should  be  re- 
ceived by  him  in  their  turn,  or  that  the  intes- 
tate might  take  Adsit's  bond  and  mortgage 
for  his  share,  in  his  own  name. 

That  the  father  conveyed  to  Adsit,  taking 
the  bond  and  mortgage  in  his  own  name,  for 
the  whole  purchase  money,  except  what  had 
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been  paid,  without  the  intestate's  knowledge 
or  consent,  with  intent  to  defraud  him  of  the 
$1,500,  his  due. 

That  in  further  pursuance  of  his  fraudulent 
intent,  the  father,  Mar.  17,  1817,  canceled 
and  delivered  up  to  Adsit,  his  bond  and  mort- 
gage, and  received  as  a  substitute  the  promis- 
sory note  of  Raymond  and  Jesse  Adsit,  sons 
of  Martin  Adsit,  the  mortgagor,  payable  to 
John  Fellows  (the  father)  or  bearer,  with  in- 
terest, at  the  several  times  when  the  install- 
ments would  fall  due, — which  notes  the  draw- 
ers secured  by  bond  and  mortgage,  to  the  in- 
testate's father,  on  107  acres  of  the  farm  sold 
by  him  to  M.  Adsit  ;  all  without  the  intestate's 
consent,  and  in  violation  of  the  original  trust 
and  agreement,  &c. 

That  Feb.  15,  1819,  the  intestate  filed  his 
bill  in  the  Court  of  Chancery  against  the  father, 
who  was,  Feb.  16,  served  with  an  injunction 
forbidding  him  to  transfer  the  notes  ;  that 
Nov.  10,  1820,  Ezra  Fellows,  the  intestate,  dy- 
ing, the  respondents  obtained  letters  of  ad- 
ministration. That  Dec.  30,  1820,  they  filed 
their  bill  of  revivor ;  and  May  17,  1821,  the 
*suit  was  revived  by  an  order  of  the  [*685 
Court  of  Chancery.  That,  Apr.  27,  1822,  the 
Court  of  Chancery  rendered  a  final  decree,  de- 
claring that  the  intestate  was  entitled  to  the 
$1,500,  in  question,  with  interest ;  that  the 
father  had  violated  his  trust  in  giving  up  the 
bond  and  mortgage  to  be  canceled,  and  that  he 
had  fraudulently  converted  the  $1,500  to  his 
own  use  ;  and  that  he  should  pay  the  respond- 
ents $2,012.24,  with  costs. 

That  William  Fellows  and  Thomas  Fellows, 
sons,  and  Roswell  Day,  son-in-law  of  John 
Fellows,  the  father,  were  well  acquainted  with 
and  had  full  knowledge  of  the  agreement  for 
the  sale  of  the  farm  between  the  intestate  and 
his  father,  and  of  the  proportion  which  the  in- 
testate was  to  receive,  and  the  time  and  man- 
ner in  which,  and  the  source  from  which,  he 
was  to  receive  it ;  that  they  knew  of  the  bill 
filed,  of  the  injunction,  progress  of  the  suit 
and  decree. 

That  John  Fellows,  the  father,  apprehend- 
ing that  a  decree  would  be  made  against  him, 
came  to  a  fraudulent  determination,  and  en- 
tered into  a  secret  and  fraudulent  combination 
with  William,  Thomas  and  Roswell,  his  sons, 
and  son-in-law,  so  to  manage  and  conceal  his 
(John  Fellows')  property  as  to  delay  and  de- 
fraud the  respondents,  and  to  retain  for  his 
own  use,  in  the  hands  of  William,  Thomas 
and  Roswell,  his  sons,  and  son-in-law,  or  for 
their  use  respectively,  the  money  due  the  re- 
spondents, and  all  his  (John  Fellows')  own 
property  ;  and  that  for  that  purpose,  after  the 
injunction  served  upon  him,  and  before  the 
hearing,  he  voluntarily,  fraudulently  and  with- 
out any  fair  or  valuable  consideration,  trans- 
ferred and  delivered  to  his  son  William  two 
of  the  notes  drawn  by  Raymond  and  Jesse 
Adsit ;  and  to  his  son  Thomas  two  others, 
one  of  which  he  had  given  up  to  the  drawers, 
and  received  another  of  the  same  tenor  and 
date  drawn  by  them  payable  to  himself — which 
notes  William  and  Thomas  continued  to  hold 
at  the  time  of  filing  the  bill  against  them,  or 
they  had  received  and  held  the  amount  fraud- 
ulently. 

That  after  the  exhibition  of  the  bill  against 
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him  by  the  intestate,  John  Fellows,  the  father; 
also,  in  pursuance  of  the  same  fraudulent  com- 
bination, voluntarily,  fraudulently  and  with- 
686*]  out  *any  fair  and  valuable  considera- 
tion, or  under  color  of  some  pretended  debt, 
conveyed  to  Day  one  of  his  farms  of  about  40 
acres,  lying  in  Malta,  Saratoga  Co.,  worth 
about  $1,500,  which  was  held  by  Day  for  the 
use  of  the  father  ;  that  this  was  done  to  pre- 
vent its  being  taken  and  sold  on  execution 
upon  the  decree;  that  with  the  same  intent,  and 
for  the  same  purpose,  he  conveyed  his  other 
farm  of  four  acres,  in  Malta,  worth  about  $500, 
to  his  son  Thomas,  without  any  considera- 
tion. 

That  July  27,  1822,  the  respondents  sued 
out  a  fieri  facia*  upon  their  decree,  directed  to 
the  Sheriff  of  the  County  of  Saratoga,  upon 
which  he  levied  only  $20  out  of  the  father's 
personal  property  ;  and  that  the  land  conveyed 
to  Day  had  been  sold  upon  the  fi.  fa.  to  the  re- 
spondents, for  $300,  and  that  conveyed  to 
Thomas  Fellows  for  $50,  upon  which  the 
sheriff  returned  to  thefi.  fa.  that  he  had  levied 
$353  ;  and  nulla  bona  et  terras,  as  to  the  residue. 
That  Thomas  Fellows  had  paid  the  respond- 
ents the  $50  which  they  bid  for  his  lot,  in  or- 
der to  redeem  it. 

That  the  respondents  had  applied  to  the  de- 
fendants below  in  a  friendly  manner,  &c.,  but 
that  they,  combining  and  confederating,  &c., 
all  which,  &c. 

The  bill  concluded  by  praying  that  the  convey- 
ances to  Thomas  Fellows  and  Roswell  Day 
might  be  declared  void  and  delivered  up  to  be 
canceled  ;  that  an  account  might  be  taken  of 
the  money  paid  and  received  on  the  notes,  and 
this  decree  to  be  paid  to  the  respondents,  to 
the  amount  of  the  decree  in  their  favor,  with 
interest  thereon,  and  for  general  relief. 

To  this  bill  the  defendants  demurred  sever- 
ally ;  and  the  appellant  assigned  for  causes  of 
demurrer  that  the  bill  was  exhibited  against 
the  appellant,  John  Fellows,  Thomas  Fellows 
and  Koswell  Day,  for  several  distinct  matters 
and  causes,  in  many  whereof,  as  appeared  by 
the  bill,  the  appellant  was  not,  in  any  manner, 
interested  or  concerned  ;  by  reason  of  which 
distinct  matters  the  bill  was  drawn  out  to  a 
considerable  length,  and  the  appellant  com- 
pelled to  take  a  copy  of  the  whole  ;  that  by 
joiningthe  appellant  with  the  other  defendants 
below,  and  distinct  matters  together,  which  did 
687*]  not  *depend  on  each  other  in  the  bill, 
the  pleadings,  order  and  proceedings  would 
in  the  progress  of  the  suit,  be  intricate  and 
prolix,  and  the  appellant  put  to  unreasonable 
and  unnecessary  charges  in  taking  copies,  al- 
though several  parts  of  the  bill  no  way  related 
to  or  concerned  him,  &c. 

The  appellant  also  answered,  and  denied 
that  he  ever  did,  at  any  time,  combine  with 
the  other  defendants  below,  all  or  either  of 
them,  so  to  manage  and  conceal  all,  or  any 
part  of  the  property  of  John  Fellows,  as  to  de- 
lay and  defraud  the  respondents  and  to  retain 
in  the  hands  of  Thomas  Fellows,  Roswell 
Day  and  the  appellant,  all  or  either  of  them, 
for  the  use  of  John  Fellows,  or  for  the  use  of 
Thomas  Fellows,  Roswell  Day  and  the  appel- 
lant, all  or  either  of  them,  all  or  any  part  of 
the  money  belonging  to  the  respondents,  aris- 
ing from  the  sale  of  the  farm  mentioned  in  the 
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bill,  or  all  or  any  part  of  the  property  of  John 
Fellows,  as  stated  in  the  bill. 

And  he  also  denied  all,  and  all  manner  of 
unlawful  combination,  &c.  (in  the  usual  form). 

The  demurrers  were  brought  to  a  hearing  in 
August  Term  1823,  when  His  Honor,  the 
Chancellor,  overruled  them,  and  ordered  the 
defendants  below  to  put  in  a  good  and  suffi- 
cient answer  in  six  weeks. 

From  this  decree,  William  Fellows  appealed; 
and  now  the  Chancellor  assigned  the  reasons 
for  the  decree  as  follows  : 

SANFORD,  Chancellor.  The  object  of  this 
suit  is  to  obtain  satisfaction  of  a  decree  against 
John  Fellows,  from  his  property.  The  bill  al- 
leges that  all  hit  property  has  been  transferred 
by  him,  without  consideration  and  fraudu- 
lently, in  parcels,  to  three  persons  ;  that  is  to 
say,  one  part  to  his  son  William,  another  Dart 
to  his  son  Thomas,  and  another  part  to  his 
son-in-law,  Roswell  Day.  John  Fellows  and 
these  three  persons  are  made  defendants  ;  and 
they  all  demur  to  the  bill,  alleging  that  they 
are  impleaded  together,  for  distinct  matters. 

A  complainant  is  not  permitted  to  demand 
by  one  bill,  several  matters  of  distinct  natures, 
against  several  defendants.  (Mitf.,146,  147;  1 
Harr.,  289.) 

The  matter  demanded  by  the  bill,  is  the 
property  of  John  Fellows  ;  but  this  property, 
having  been  divided  into  three  *parts,  [*688 
is  now  held  in  portions,  by  the  other  defend- 
ants. Each  of  these  defendants,  by  his  de- 
murrer, confesses  that  his  share  of  the  prop- 
erty was  conveyed  to  him  without  considera- 
tion, by  fraud,  and  for  the  purpose  of  screen- 
ing it  from  the  complainants'  demand.  When 
these  defendants  thus  admit  that  this  prop- 
erty is  now  in  their  hands,  without  any  right 
whatever,  against  the  complainants,  they  may 
justly  be  considered  as  also  admitting  that  the 
same  property  is  now  one  subject  of  demand, 
as  it  clearly  was  before  the  transfers  were 
made. 

If,  however,  instead  of  one  matter  in  de- 
mand, here  are  three,  they  are  all  of  the  same 
nature,  in  respect  to  the  questions  which  (hey 
now  present.  Each  one  of  three  defendants 
holds  a  portion  of  the  property  of  John  Fel- 
lows, by  fraud,  and  by  a  fraud  of  the  same 
kind.  The  right  of  the  complainants  is  against 
the  whole  property,  and  their  right  against  all 
portions  of  it,  is  of  one  nature.  The  claims  of 
the  three  defendants,  who  now  hold  the  prop- 
erty in  portions,  are  of  one  character,  each  of 
them  holding  under  a  fraudulent  transfer, 
made  by  John  Fellows,  in  like  manner  in  each 
instance. 

This,  therefore,  is  not  a  case  of  several  mat- 
ters of  distinct  natures,  in  the  sense  of  the 
rule,  upon  that  subject. 

Each  of  these  defendants  has  subjoined  to 
his  demurrer  an  answer,  denying  combination 
with  the  other  defendants.  Such  an  answer 
is  a  sufficient  denial  of  the  general  charge  of 
combination,  made  in  the  bill  ;  but  all  the 
fraud  specially  alleged  in  the  bill  stands  con- 
fessed. The  defendants  deny  that  they  com- 
bined to  defraud  the  complainants,  but  they 
admit  that  they  did  defraud  the  complainants, 
by  the  transfers  of  the  property,  and  by  hold- 
ing it  in  separate  portions. 

The  bill  expressly  alleges  that  John  Fellows 
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had  determined  to  transfer  all  his  property,  in 
order  to  defraud  the  complainants.  From  the 
allegations  of  the  bill,  from  the  relation  of 
these  defendants  to  each  other,  and  from  the 
course  and  nature  of  these  transactions,  it  suf- 
ficiently appears,  and  may  be  taken  as  a  fact, 
that  each  of  these  defendants  had  knowledge 
of  the  conveyances  to  the  other  defendants, 
and  of  the  fraudulent  object  of  all  the  convey- 
689*]  ances.  *In  this  respect,  all  the  defend- 
ants were  privy  to  a  scheme  of  fraud,  of  which 
the  consummation  consisted  in  separate  convey- 
ances of  separate  parts  of  the  property.  If  the 
manner  of  accomplishing  this  fraud  cannot  de- 
prive the  complainants  of  their  rights,  it  should 
not  deprive  them  of  their  rem%dy  ;  and  these 
defendants  cannot  justly  claim  the  benefit  of 
the  rule  concerning  distinct  matters  of  differ- 
ent kinds,  when  their  own  fraud  has  produced 
the  separation  in  question.  The  conveyances 
by  the  father  to  three  others  of  his  family  are 
the  very  fraud  which  forms  the  basis  of  the 
suit,  and  such  a  fraud  cannot  prevail  against 
either  the  right  or  the  remedy  of  the  com- 
plainants. The  separation  of  the  property 
into  portions,  is  a  part  of  the  fraud  ;  and  to 
allow  that  such  a  separation  shall  render 
separate  suits  necessary,  would  be  to  allow 
success  to  the  fraud  itself,  so  far  as  multiplici- 
ty of  suits  may  impede  the  recovery  of  a  just 
demand.  When  the  matters  in  question  are 
thus  rendered  several  by  fraud,  the  fraudulent 
parties  have  no  claim  to  the  benefit  of  the  rule 
which  forbids  that  distinct  subjects  shall  be 
blended  in  one  suit.  The  circumstances  of  this 
case  form  a  sufficient  connection  between  the 
defendants,  in  respect  to  the  property  in  de- 
mand, to  enable  the  complainants  to  join  them 
in  one  suit. 

Mr.  8.  O.  Huntington,  for  the  appellant : 
1.  The  respondents'  claims  are  founded  on 
several  matters  of  distinct  natures,  which  they 
have  introduced  into  their  bill  against  several 
defendants.  No  matter  in  what  form  the  bill 
may  bring  forward  these  matters,  if  the  claims 
are  in  their  nature  distinct,  and  should  have 
been  the  subject  of  a  separate  suit  against  each 
defendant,  the  respondents  cannot  make  them 
joint  by  treating  them  so  in  their  bill.  The 
appellant  denies  all  fraud  by  his  answer,  all 
combination  or  connection  with  the  other  de- 
fendants, in  the  fraud  charged,  and  all  joint 
design  to  withhold  the  claim  of  the  respond- 
ents. This  leaves  him  alone,  and  standing 
upon  his  individual  rights.  If  any  design 
against  the  respondents'  rights  was  formed,  it 
began  and  ended  in  the  mind  of  John  Fellows, 
the  father,  and  never  was  communicated  to 
the  appellant.  The  denial  is,  that  the  defend- 
ants ever  combined  with  John  Fellows,  or  that 
69O*]  *he  combined  with  them.  This  does 
away  all  joint  equity  against  the  defendants. 
Indeed,  William  Fellows,  Roswell  Day  and 
John  Fellows  are  not  charged  with  jointly 
combining.  For  aught  that  appears  in  the 
bill,  John  Fellows  conveyed  to  William  Fel- 
lows at  one  time,  and  to  Roswell  Day  at 
another — neither  William  nor  Roswell  know- 
ing what  the  other  was  about.  To  warrant 
joining  them  as  defendants,  in  relation  to  the 
land,  the  bill  should  certainly  show  that  they 
were  jointly  privy  to  the  fraud.  They  are  not, 
as  to  this,  charged  with  following  up  any 
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fraudulent  design.  All  combination  and  joint 
design  among  the  defandants,  are  confined,  on 
the  face  of  the  bill,  to  the  transfer  of  the  notes 
to  William  and  Thomas  Fellows  and  Roswell 
Day.  Taking  the  averments  in  the  bill,  and 
answer  together,  it  is  impossible  .for  the  court 
to  deduce  any  connection  between  the  defend- 
ants. No  joint  decree  is  prayed  for ;  and  it 
must,  from  the  nature  of  the  case,  be  against 
the  defendants  severally,  according  to  the 
property  in  their  respective  possessions. 

If  things  of  a  distinct  nature  are  joined  in  a 
bill  against  different  defendants,  it  is  good 
cause  of  demurrer.  (2  Madd.  Ch.,  234,  1st 
ed.;  1  Harr.  Pr.,  392,  8th  ed.;  Milf.  PI.,  147, 
3d  ed. ;  Eq.  Drafts,  422,  423.)  No  doubt  has 
ever  been  entertained  that  a  demurrer  will  lie 
for  this  cause,  if  accompanied  with  an  answer 
denying  all  combination.  (Coop.  Eq.  PL,  182, 
183  ;  Mitf.  PI.  147,  3d  ed.)  The  proposition 
for  which  we  contend  is  illustrated  in  the  two 
books  last  cited  ;  and  the  question  was  fully 
considered  in  Wfialey  v.  Dawnon,  2  Sell.  &  L., 
367,  370  ;  Ditty  v.  Doig,  2  Ves.,  Jr.,  486,  and 
Brinkerhoffv.  Brown,  6  Johns.  Ch.,  139,  149. 

2.  The  respondents  have  also  joined  pre- 
tended claims,  in  their  own  right,  with  other  pre- 
tended claims  in  the  right  of  the  intestate.  It  is 
not  averred  that  the  respondents  bid  for  the  land 
in  a  representative  character.    As  to  this,  they 
must,   therefore,   come  in    their    own  right. 
Where  an  administrator  bids  upon  an  execu- 
tion of  his  intestate,  it  must,  from  the  nature 
of  the  transaction,  be  in  his  own  right.     (Toll. 
L.  E.,  239,  2d  Lond.  ed.)     He  cannot  throw 
the  purchase  upon  his  cestuis  que  trust.    Noth- 
ing is  said  that  the  heirs  or  *distributees  [*O9 1 
of  the  intestate  even  knew  of  the  purchase. 
To  warrant  blending  this  with  matters  enautre 
droit,  their  assent  should  be  shown  affirmative- 
ly.   They  were  not  bound  to  submit,  and  have 
the  land  thrown  upon  them  for  better  or  for 
worse.      Sudg.    L.    V.,    35,    Am.    ed.,    1820; 
Beardsley  v.  Root,  11  Johns.,  464  ;    1  Madd. 
Ch.,  269,  1st  ed.:  2  Id.,  384  :  Ex parte  Bennet, 
10  Ves.,  Jr.,  381,  400  ;  Earl  of  Wincheltea  v. 
Nordiffe,  1  Vern.,  435,  437  ;  Nelthorp  v.  Penny- 
man,  14  Ves.,  517  ;  Prowse  v.  Abingdon,  1  Atk., 
484  ;  Toll.  L.  E.,  182  ;  Bac.  Abr..  Guardian,  G. 

3.  The  complainants  have  not  made  u  case 
which  entitles  them  to  discovery  or  relief.     A 
discovery  could  be  of  no  avail  for  the  purposes 
of  the  bill.     The  notes  in  question  were  all  res 
judicatw,   before  the   commencement  of  this 
suit.     The  intestate  filed  his  bill,  which  was 
followed  up  by  his  personal  representatives ; 
and  a  degree  obtained,  not  for  the  notes  them- 
selves, but  their  value.     This  decree  declares 
that  the  notes  were  appropriated  to  ihe  use  of 
the  defendant,  in  that  suit,  and  directs  him  to 
account  for  the  value.  A  fieri  facias  was  issued 
upon  the  decree.    This  operated  to  transfer  the 
property  in  the  notes  like  an  action  of  trover. 
If  the  Chancellor  could  not  originally  reach 
these  notes  in  the  hands  of  John  Fellows,  can 
they  now  be  pursued  beyond  him,  in  the  hands 
of  the  defendants  ?    An  injunction  was  ob- 
tained against  the  transfer  of  the  notes  ;  and 
the  intestate,  having  neglected  to  take  a  degree 
for  them  specifically  in  the  first  instance,  can- 
not now  follow  them.     Having  the  cause  be- 
fore them,  the  court  will  look  into  and  decide 
the  whole  merits  of  the  case.     Le  Guen  v. 
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Gouverneur,  1  Johns.  Gas. ,  436 ;  Bush  v.  Liv- 
ingston, 2  Cai.  Cas. ,  66  ;  Beebe  v.  Bank  of  N. 
T.,  1  Johns.,  529.  And  they  will  hear  an  ob- 
jection in  this  court,  which  was  not  taken  be 
low,  if  they  see  that,  upon  its  being  taken 
there,  it  could  not  have  been  obviated.  Beek- 
inan  v.  Frost,  18  Johns.,  544. 

Mr.  J.  L.  Velie,  for  the  respondents.  The 
appellant  contents  himself  with  the  simple 
denial  of  combination,  and  by  his  demurrer 
admits  all  the  rest  of  the  case — all  the  specific 
692*]  allegations  *of  fraud  ;  that  the  intestate 
was  drawn  into  a  court  of  chancery  to  enforce 
the  trust  against  his  father,  and  that  after  the 
decree,  and  with  a  view  to  defeat  the  claim  of 
his  heirs,  they  fraudulently  received  a  transfer 
of  the  very  subject  of  that  suit,  and  all  the 
real  property  of  the  defendant,  with  knowl- 
edge, and  with  consideration.  They  then 
gravely  come  into  a  court  of  equity,  and  ask 
if  there  be  relief.  If  there  be  none,  if  there  be 
any  technical  bar,  it  is  a  very  great  slander 
upon  our  system  of  jurisprudence. 

We  admit  the  rule,  that  where  the  matter  in 
litigation  depends  upon  distinct  rights,  in  dif- 
ferent individuals,  they  cannot  be  joined,  but 
it  has  no  application  to  this  case.  We  present 
a  transaction  to  the  court  founded  upon  and 
progressing  in  fraud,  and  whether  one  defend- 
ant, may  have  obtained  $500  and  another  $1,000 
of  the  subject  to  which  we  are  entitled,  can 
make  no  difference — it  does  not  alter  the  nature 
of  our  claim  or  their  defense.  We  ask  that  the 
property  of  John  Fellows  may  pay  his  debts. 
The  defendants  admit  themselves  to  be  quasi 
agents  of  John  Fellows.  As  between  them 
and  a  creditor,  they  have  no  claim  as  owners. 

The  rule  relied  upon  against  the  joinder  will 
be  found  in  the  authorities  cited  on  the  other 
side.  We  rely  on  Whaley  v.  Dawson,  2  Sch.  & 
L..  367;  Brinkerhoff  v.  Brown,  6  Johns.  Ch., 
139,  and  the  authorities  cited  in  the  latter,  as 
decisive  for  the  respondents.  The  result  of 
that  case  is,  that  a  bill  may  be  filed  against 
several  persons,  relative  to  matters  of  the  same 
nature,  forming  a  connected  series  of  acts,  all 
intended  to  defraud  and  injure  the  plaintiffs, 
and  in  which  all  the  defendants  were,  more  or 
less,  concerned,  though  not  jointly,  in  each 
act. 

The  want  of  alleging  that  the  respondents 
purchased  upon  the  execution  as  administra- 
tors, does  not  vary  the  case.  Indeed,  they  could 
purchase  in  no  other  character.  When  admin- 
istrators purchase  under  the  circumstances  dis- 
closed, equity  will  always  compel  them  to  ac- 
count. Suppose  they  buy  at  half  the  value  of 
the  property,  and  the  judgment  remains  un- 
satisfied, are  they  to  profit  by  the  speculation? 
«93*]  *But  without  regard  to  the  other 
circumstances,  we  have  a  claim  upon  the  de- 
cree and  execution  in  the  first  suit.  This  was 
a  lien  on  all  John  Fellows'  property.  It  was 
so  as  to  all  which  he  retained  in  his  hands;  and 
all  which  he  transferred  without  consideration. 
The  transfers  were  merely  void;  and,  in  the 
eye  of  the  law,  the  whole  continued  in  him, 
as  to  the  respondents.  The  demurrer,  which 
admits  the  fraudulent  transfer,  virtually  ad- 
mits all  these  legal  consequences. 

These  few  simple  principles,  it  appears  to 
us,  decide  this  cause.  If  the  argument  for  the 
appellant  is  to  prevail,  the  situation  of  cred- 
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itors  will  be  very  difficult.  By  dividing  the 
subject  of  dispute  into  ten  -parts  or  more,  the 
debtor  may  drive  the  creditor  to* as  many  suits; 
and  the  whole  object  must  be  three  times  ex- 
pended in  the  pursuit. 

Mr.  A.  Van  Vechten,  same  side.  This  being 
a  speaking  demurrer,  should  be  overruled  for 
that,  if  for  no  other  reason .  Edsett  v.  Buchanan, 
2Ves.,  Jr.,  83. 

Every  rule  laid  down  by  His  Honor,  the 
Chancellor,  is  agreeable  to  equity  and  the  prin- 
ciples of  law.  The  defendants  admit  a  series 
of  facts  establishing  a  fraudulent  result,  in 
which  they  were  agents.  By  taking  property 
under  the  circumstances  disclosed,  they  have 
united  themselves  in  the  fraud,  and  they  can- 
not escape  by  the  general  denial  of  combina- 
tion, when  they  admit  specific  facts  which 
clearly  show  it.  It  was  necessary  to  join 
them.  The  same  proof  applies  to  all.  Indeed, 
it  is  enough  that  the  transfer  was  without  con- 
sideration, and  void  as  against  creditors.  The 
whole  property  is  John  Fellows'  right,  in  the 
hands  of  the  other  defendants.  The  rule  re- 
lied upon  does  not  demand  identity  of  person; 
the  identity  of  subject-matter  is  enough. 

The  objection  assigned  by  the  demurrer, 
that  prolixity  and  intricacy  and  expense  are 
promoted  by  a  single  suit,  is  not  true  in  fact. 
Only  three  names  are  added  by  this,  and  three 
several  bills  would  be  much  more  voluminous 
and  require  more  copies. 

*The  respondents  are  correctly  styled  [*694r 
administrators.  They  obtained  the  decree  as 
such,  sued  out  execution  and  bid  off  the  prop- 
erty as  such,  and  they  could  not  devest  them- 
selves of  that  character.  1  Madd.  Ch.,  91,  1st 
ed. ;  Campbell  v.  Walker,  and  Whelpale  v.  Cook- 
son,  5  Ves.,  682;  Lister  v.  Lister,  6  Id.,  631; 
Ex  parU  Bennett,  10  Id.,  381,392;  Sanderson 
v.  Walker,  13  Id.,  601;  Holdridge  v.  GUlespie,  2 
Johns.  Ch.,  30;  Hart  v.  Ten  Eyck,  Id..  104; 
Davoue  v.  Fanning,  Id.,  252;  Hendricks  v. 
Robinson,  Id.,  311;  Howell  v.  Howell,  4  Id.,  118; 
Van  Home  v.  Fonda,  5  Id.,  388. 

The  objection  that  the  notes  were  resjudicata,  . 
under  the  decree,  can  avail  nothing.  Suppose 
a  bill  filed  for  a  specific  chattel,  which,  before 
the  decree,  is  sold  and  converted  into  money 
by  the  defendant,  and  the  decree  is  for  the 
money;  does  it  follow  that  you  cannot  follow 
the  subject  into  which  it  is  changed,  or  the 
chattel  itself  into  the  hands  of  the  person  who 
bought  it?  The  Chancellor  would  find  means  to 
make  any  party  who  has  disposed  of  it  account 
for  its  value. 

Mr.  8.  A.  Foot,  in  reply.  It  is  true,  that  by 
demurring  we  admit  the  fraud:  but  we  deny 
combination;  and  the  whole  is  thus  reduced 
to  a  mere  point  of  law.  It  is  unbecoming  in 
gentlemen  to  introduce  an  informal  proceed- 
ing, and  then  charge  the  fault  upon  the  law. 
We  are  litigating  a  rule  of  pleading;  and  one 
reason  why  the  law  objects  to  the  unnecessary 
joinder  of  parties  defendants,  is,  that  in  this 
way  a  plaintiff  may  deprive  one  of  the  testi- 
mony of  the  other.  Unless  there  be  a  joint 
liability,  or  joint  right  in  parties,  they  are  wit- 
nesses for  each  other;  and  the  reason  of  the 
rule  in  equity  is,  so  far.  the  same  as  that  which 
prevails  in  trespass  at  law.  There  a  defendant, 
clearly  innocent,  or  disconnected  with  the 
others,  is  preliminarily  acquitted  by  the  jury. 
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Here  we  must  resort  to  a  demurrer;  for  answer- 
ing and  sufferinac  publication  to  pass  would 
work  a  complete  deprivation  of  the  testimony, 
which  we  might  want  at  the  hands  of  our  co- 
defendants. 

What  then  is  the  test  by  which  to  determine 
whether  there  should  be  a  joinder?  If,  to 
warrant  this,  there  should  be  a  joint  liability 
in  whole  or  in  part,  we  must  prevail.  If  re- 
Oi)5*]  mote  Connection,  without  joint  lia- 
bility, be  enough,  perhaps  we  must  give  up 
the  cause.  It  seems  to  us,  that  in  the  cases  de- 
cided by  the  Court  of  Chancery,  this  idea  of 
joint  liability  has  been  left  too  much  out  of 
view.  In  Brinkerhoff  v.  Brown,  6  Johns.  Ch., 
139,  the  fraudulent  combination  was  not  de- 
nied; and  we  are  satisfied  that  the  Chancellor 
could  not  have  made  some  remarks  which  he 
had  done  in  that  case,  had  he  fully  examined 
Ld.  Kenyon's  remarks  in  Berkley  v.  Presgrave, 
1  East,  220,  226,  227,  whom  he  admits  to  be 
a  great  master  of  equity  practice.  He  says 
the  rule  is  the  same  both  at  law  and  in  equity; 
and  we  assert,  without  fear  of  contradiction, 
that  no  case  can  be  found  sustaining  a  joint 
bill  upon  distinct  and  separate  rights  or  liabili- 
ties, where  each  person  claims  or  is  liable  for 
his  own  acts  alone.  There  must  be  a  common 
point  of  controversy,  the  decision  of  which 
effects  the  whole,  and  will  settle  the  rights  of 
all.  It  is  not  enough  that  there  is  a  common 
source  of  title.  One  has  a  patent  and  con- 
tracts to  sell  ten  different  farms  to  ten  different 
men;  he  cannot  file  a  bill  against  all,  jointly, 
to  compel  a  specific  performance.  Yet  here  is 
a  common  source  of  title.  A  merchant  sells 
goods  to  one  in  Plattsburgh,  and  to  another  in 
N.  Y. ;  he  cannot  sue  them  jointly  for  the 
price.  All  that  gentlemen  can  allege,  in  this 
case,  is  a  common  source  of  title.  One  of  the  de- 
fendants purchases  at  one  time  a  distinct  sub- 
ject, and  another  at  a  subsequent  time,  from 
the  same  man.  There  being  but  one  decree, 
and  a  sale  of  the  whole  subject-matter  to  the 
respondents,  does  not  connect  the  liability  of 
the  defendants.  Here  not  only  the  persons, 
but  the  subject-matter  is  entirely  distinct. 
One  is  proceeded  against  for  land,  and  the 
other  for  notes.  Does  a  joint  suit  follow,  as 
contended,  because  individuals,  living  perhaps 
in  different  parts  of  the  country,  happen  to  do 
different  aets  which  may  produce  a  fraudulent 
result?  Where  a  man  fraudulently  sells  one 
of  his  farms  to  A  at  Buffalo,  and  another  to 
B  in  the  City  of  N.  Y.,  can  C.,  a  creditor,  join 
them  in  a  suit?  To  warrant  this,  it  is  necessary 
to  show  that  A  is  accountable  for  the  act  of 
B,  of  whom  he  never  heard. 
O96*]  *In  what  character  does  the  law  in- 
tend that  these  respondents  purchased  under 
the  execution  ?  Clearly  in  their  own  right,  not 
as  administrators.  This  is  evident  from  the 
very  cases  cited  on  the  other  side  ;  and  the  bill 
is  multifarious  in  this  respect. 

His  Honor,  the  Chancellor,  assumes  that  each 
of  the  defendants  had  knowledge  of  the  con- 
veyance to  the  other.  He  infers  this  from  the 
course  of  the  transactions.  With  deference,  we 
conceive  that  no  such  inference  is  warranted 
by  the  case  stated  in  the  bill.  No  such  knowl- 
edge is  charged  in  any  part  of  it.  Indeed,  we 
conceive,  that  a  suit  might  as  well  be  brought 
against  two  persons  jointly,  one  of  whom  had 
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bought  fraudulently,  and  the  other  fairly.  The 
separation  of  interests  could  not  be  more  dis- 
tinct in  the  case  supposed,  than  the  one  under 
consideration. 

WOODWORTH,  J.  It  is  material  to  ascertain 
what  facts  in  the  bill  are  admitted  by  the  de- 
murrer. Whatever  is  not  covered  by  the  an- 
swer, is  necessarily  admitted.  The  denial  is, 
that  the  appellant  did  not  combine  with  the 
other  defendants,  to  defraud  or  delay  the  re- 
spondents. Excluding  this  charge,  as  not  ad- 
mitted, the  following  facts  alleged  in  the  bill 
are  conceded  :  that  all  the  defendants  in  the 
court  below  were  acquainted  with  and  had 
full  knowledge  of  the  agreement  made  for  the 
sale  of  the  farm  between  Ezra  Fellows  and 
John  Fellows,  and  the  proportion  of  the  pur 
chase  money  that  Ezra  Fellows  was  to  receive  ; 
that  they  had  knowledge  of  the  filing  of  the 
bill  against  John  Fellows,  and  the  service  of 
the  injunction  restraining  him  from  selling  or 
disposing  of  the  notes  in  question.  The  bill 
also  charges  that  John  Fellows,  under  the  ap- 
prehension that  a  recovery  would  be  had 
against  him,  came  to  a  fraudulent  determina- 
tion, and  entered  into  a  fraudulent  and  secret 
combination  with  the  defendants,  so  to  manage 
and  conceal  the  property  as  to  delay  and  de- 
fraud the  respondents  ;  and  that,  in  fulfill- 
ment of  this  fraudulent  design,  without  any 
valuable  consideration,  he  transferred  two  of 
the  notes  to  his  son  William,  and  two  others  to 
his  son  Thomas ;  and  also  conveyed  40  acres  of 
land  in  Malta  to  his  son-in-law  Rqswell  Day, 
and  4  acres  to  his  son  Thomas. 

Now,  on  looking  at  the  answer,  it  will  be 
seen  that  the  *denial  extends  to  this  [*697 
merely  ;  that  the  appellant  did  not  combine 
with  the  other  defendants  below  to  defraud  ; 
that  is,  according  to  the  legal  and  grammatical 
meaning  of  the  term,  they  did  not  join  to- 
gether or  agree  to  act  in  concert,  for  the  pur- 
pose of  consummating  this  fraud.  Admitting 
that  there  was  no  formal  agreement  that  they 
should  all  unite  in  the  act,  yet  it  stands  con- 
fessed that  all  had  intimate  knowledge  of  the 
whole  transaction.  They  knew  the  justice  of 
the  respondents'  claim  against  John  Fellows, 
and  knowing  this,  William  Fellows,  Thomas 
Fellows  and  Roswell  Day  consented  to  become 
actors,  and  severally  took  transfers  of  separate 
parcels  of  John  Fellows'  property,  which 
transfers  are  admitted  to  have  been  made 
fraudulently,  and  without  consideration. 

Granting  that  there  was  no  express  agree- 
ment between  the  parties  to  defraud,  the  de- 
merit, in  a  moral  point  of  view,  was  not  the 
less  that  they  acted  individually,  and  not  in 
concert.  Whether,  in  a  legal  point  of  view,  the 
objection  that  several  distinct  matters  are  al- 
leged, in  which  the  appellant  is  not  interested, 
can  prevail,  I  will  briefly  examine. 

The  general  rule  will  not  be  questioned,  that 
where  a  bill  is  filed  concerning  things  of  dis- 
tinct natures,  against  several  persons,  it  is  de- 
murrable  ;  but  unconnected  parties  may  join 
in  a  suit,  when  there  is  one  connected  interest 
among  them  all,  centering  in  the  point  in  issue 
in  the  cause.  (2  Madd.,  234  ;  2  Anst.,  469,  477.) 

In  the  present  case,  the  object  is  to  reach  the 
property  of  John  Fellows,  in  the  hands  of  the 
appellant  and  the  other  defendants.  This  prop 
erty  was  fraudulently  parceled  out,  and  con 
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veyed  to  three  individuals.  But  for  the  fraud- 
ulent acts  of  the  appellant,  and  the  other  de- 
fendants, the  respondents  might  have  obtained 
the  fruits  of  their  decree  against  John  Fel- 
lows. The  claim  against  all  is  of  the  same 
nature.  The  fraud  alleged  against  each  one  of 
the  defendants  is  the  same.  The  question  to  be 
decided  is,  in  every  respect,  the  same.  The 
transfer  being  fraudulent,  the  property  was 
not  changed  by  being  put  into  the  hands  of  the 
defendants.  The  respondents  seek  the  property 
•of  John  Fellows,  which  the  defendants  hold 
without  title.  They  are,  therefore,  all  neces- 
698*]  sarily  *concerned  in  the  thing  to  be 
recovered,  although  they  set  up  distinct  inter- 
ests to  separate  parcels. 

I  am  clearly  of  opinion  that  this  is  not  a  case 
within  the  rule  relied  on  by  the  appellant ;  but 
must  be  considered  as  falling  within  that  class 
of  cases  where  there  is  a  common  interest 
among  all,  centering  in  the  point  in  issue  in 
the  cause.  Ld.  Redesdale,  in  W/ialey  v.  Daw- 
*on,  2  Sch.  &  L.,  370,  observes,  that  in  the 
English  cases,  where  demurrers,  because  the 
plaintiff  demanded  in  his  bill  matters  of  dis- 
tinct natures  against  several  defendants  not 
connected  in  interest,  have  been  overruled, 
there  has  been  a  general  right  in  the  plaintiff 
covering  the  whole  case,  although  the  rights 
of  the  defendants  may  have  been  distinct.  In 
such  cases,  the  court  proceeds  on  the  ground 
of  preventing  multiplicity  of  suits,  where  one 
general  right  is  claimed  by  the  plaintiff  against 
all  the  defendants.  A  demurrer  lies  where  the 
subjects  of  the  suit  are,  in  themselves,  dis- 
tinct. Here  the  subject  is  the  property  of  John 
Fellows,  in  the  hands  of  the  defendants.  The 
case  does  not  afford  ground  for  a  demurrer 
within  the  authorities  cited. 

It  is  also  objected  that  the  respondents  have 
connected  in  the  bill,  claims  in  their  own  right, 
and  in  their  right  as  administrators. 

I  do  not  so  understand  the  bill.  The  whole 
of  the  proceedings  were  in  their  right  as  ad- 
ministrators. The  purchase  by  the  respondents 
at  the  sheriff's  sale,  was  in  the  character  of 
administrators.  They  were  agents  and  trust- 
ees, and  could  not  devest  themselves  of  the 
trust.  The  cestui*  qite  trust  wers  entitled  to  take 
the  land  at  their  election ;  and  the  respond- 
ents, having  purchased  in  this  manner,  may,  in 
their  representative  capacity,  call  in  the  aid  of 
the  court  to  perfect  their  title.  (5  Johns.  Ch. , 
-3*3  :  1  Madd.  Ch.,  91  ;  5  Ves.,  «83.) 

The  power  of  the  Court  of  Chancery  to  as- 
sist a  judgment  and  execution  creditor  to  dis- 
cover and  reach  the  property  of  his  debtor,  in 
whosesoever  hands  it  has  been  placed,  I  have 
considered  as  well  settled,  since  the  case  of 
Hu'llen  v.  Spader,  20  Johns.,  554.  There  can 
be  no  well  founded  objection  on  this  ground. 
OiM)*]  I  consider  this  case  much  'stronger  ; 
for  here  the  appellant  does  not  stand  as  a  mere 
bailee,  but  as  having  no  colorable  ground  of 
claim  to  the  notes  or  the  avails  of  them. 

On  every  ground  upon  which  this  cause  can 
be  viewed,  I  am  of  opinion  that  the  decree  of 
His  Honor,  the  Cfutneellor,  be  affirmed. 

SUTHERLAND,  ./.  The  object  of  the  bill  is  to 
enable  the  respondents  to  reach  the  property  of 
John  Fellows  (against  whom  they  have  a  de- 
cree), fraudulently  transferred  by  him  to  the 
-other  defendants,  and  thus  put  beyond  the 
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reach  of  the  execution  of  the  respondents.  The 
object  is  a  legitimate  one,  and  to  the  accom- 
plishment of  which  a  court  of  equity  will 
readily  lend  its  aid.  The  power  and  authority 
of  the  Court  of  Chancery,  to  grant  the  aid  and 
relief  asked  for,  is  fully  established  by  the 
case  of  Hadden  v.  Spader,  20  Johns.,  554,  de- 
cided by  this  court.  If  the  allegations  in  the 
bill  be  true,  here  is  a  most  iniquitous  attempt, 
on  the  part  of  a  debtor,  to  put  his  creditor  at 
defiance,  and  defraud  him  of  his  just  debt,  by 
a  voluntary  and  fraudulent  distribution  of  his 
property  among  his  children.  That  the  re- 
spondents are  entitled  to  relief,  is  clear  ;  and 
the  only  question  is,  whether  they  must  seek  it 
by  separate  suits  against  each  of  the  individ- 
uals implicated  in  the  transaction,  or  whether 
they  are  at  liberty  to  bring  them  all  into  court 
in  one  suit. 

It  is  a  favorite  object  with  a  court  of  equity 
to  prevent  multiplicity  of  suits.  For  this  pur- 
pose it  is  a  general  rule,  in  chancery,  that  all 
persons  materially  interested  must  be  made 
parties.  Creditors  are  permitted  to  unite  in 
calling  on  the  representatives  of  a  deceased 
debtor,  for  an  account  of  the  assets  of  the  es- 
tate— or  one  or  more  of  them  may  prosecute 
the  suit,  in  behalf  and  for  the  benefit  of  the 
whole.  The  forms  of  proceeding  in  chancery, 
and  the  power  of  the  court  to  mold  its  decrees, 
so  as  to  suit  the  various  equities  of  the  case,  as 
established  by  the  proof,  enable  it  advanta- 
geously to  settle,  and  adjust  in  a  single  suit, 
rights  and  interests  which,  according  to  the 
rules  of  pleading  in  the  courts  of  common 
law,  would  necessarily  result  in  various  issues, 
incapable  of  being  tried  in  a  single  cause,  and 
disposed  of  by  a  single  judgment. 

*But  notwithstanding  this  disposi-  [*7OO 
tion  of  a  court  of  equity  to  prevent  the  multi 
plication  of  suits,  it  will  not  permit  several 
plaintiffs  to  demand,  by  one  bill,  several  mat- 
ters perfectly  distinct  and  unconnected  against 
one  defendant ;  nor  one  plaintiff  to  demand 
several  matters  of  different  natures  against  sev- 
eral defendants.  And  the  reason  of  this  rule 
is  said  to  be,  that  such  a  proceeding  would  tend 
to  load  each  defendant  with  an  unnecessary 
burden  of  costs,  by  swelling  the  pleadings 
with  the  statement  of  the  several  claims  against 
the  other  defendants  with  which  he  has  no 
connection  ;  Coop.  Eq.  PI.,  182;  Mitf.,  146;  2 
Madd.  Ch..  294;  2  Harr.  Ch.  Pr.,  289;  1  East, 
227;  and  also  to  prevent  confusion  and  to  pre- 
serve some  analogy  to  the  comparative  sim- 
plicity of  declaration  at  common  law.  But 
where  several  persons,  although  unconnected 
with  each  other,  are  made  defendants,  a  de- 
murrer will  not  lie  if  they  have  a  common  in- 
terest centering  in  the  point  in  issue  in  the 
cause.  (2  Anst.,  477;  2  Madd.  Ch.,  294.)  Nor 
will  it  lie,  where  one  general  right  is  claimed 
by  the  bill,  though  the  defendants  have  sepa- 
rate and  distinct  rights.  Thus,  in  the  Mnyor 
of  York  v.  PXkinglon,  1  Atk.,  282.  it  was  held 
that  a  bill  to  quiet  the  plaintiff  in  a  right  of 
fishery  might  be  brought  against  several  de- 
fendants, although  there  was  no  privity  be- 
tween them  and  the  plaintiff,  and  they  claimed 
distinct  rights.  The  plaintiff  claimed  a  gen- 
eral right  to  the  fishery  extending  to  all  the 
defendants  ;  and  it  was  held  that  they  might 
avail  themselves  of  their  several  exemptions 
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and  distinct  rights  upon  an  issue  to  try  the  gen- 
eral right.  The  bill  was  sustained  for  the  sake 
of  peace  and  to  prevent  a  multiplicity  of  suits. 
A  bill  against  several  unconnected  defendants 
to  establish  the  custom  of  a  mill,  and  a  right 
to  tithes,  has  been  sustained  upon  the  same 
general  principle;  and  that  it  was  for  the  estab- 
lishment of  a  right  liable  to  invasion  by  all  the 
world.  Whcdey  v.  Dawson,  2  Sch.  &  L.,  370. 
But  the  proprietor  of  a  copyright  cannot  pro- 
ceed in  one  bill  against  several  booksellers, 
between  whom  there  is  no  privity  or  connec- 
tion for  a  violation  of  his  right.  This  was  so 
held  in  DiUy  v.  Doig,  2  Ves.,  Jr.,  486;  and  the 
Ld.  (Jliancdlor  remarks  that  he  does  not  re- 
member any  case  upon  patent  rights  where  a 
number  of  persons  acting  all  separately,  upon 
7O1*J  *distinct  grounds,  have  been  permitted 
to  be  brought  before  the  court  in  one  bill  ;  and 
he  takes  the  distinction  between  a  bill  to  estab- 
lish a  right  of  fishery,  or  the  custom  of  a  mill, 
and  the  case  then  before  him.  So,  also,  if  an 
estate  is  sold  in  parcels  to  different  purchasers, 
the  vendor  cannot  unite  them  all  in  one  bill 
for  a  specific  performance,  nor  can  they  unite 
in  one  suit  against  the  vendor  for  the  same 
purpose  ;  for  each  contract  is  separate  and  in- 
dependent, and  each  case  must  depend  on  its 
own  peculir  circumstances.  Rayner  v.  Julian, 
2  Dick.,  677;  Coop.  Eq.  PI.,  182.  In  the  case 
of  Ward  v.  Duke  of  Northumberland,  2  Anst., 
469,  the  bill  was  held  bad,  not  only  because  a 
considerable  part  of  it  related  merely  to  the 
private  concerns  of  the  Duke,  with  which  Ld. 
Beverly  had  no  concern  ;  but  it  was  bad  as 
against  the  Duke  alone,  because,  although  he 
was  interested  in  every  part  of  it,  it  was  in 
different  characters  ;  individually  and  solely 
as  to  some  and  in  the  character  of  executor, 
and  jointly  with  Ld.  Beverly  as  to  others.  But 
Oh.  B.  M'Donald  there  recognizes  the  princi- 
ple, "that  unconnected  parties  may  be  joirfed 
in  a  suit  where  there  is  one  common  interest 
among  them  all,  centering  in  the  point  in  issue 
in  the  cause. 

It  is  not  sufficient,  as  was  held  in  Saxton  v. 
Davis,  18  Ves.,  71,  that  the  parties  have  a  com- 
mon interest  in  some  one  or  more  items  in  an 
account  charged.  The  contrary  position  was 
taken  in  that  case  by  the  counsel  for  the  com- 
plainants ;  but  it  was  conclusively  answered 
by  Sir  Samuel  Romilly,  that  if  that  were  suf- 
ficient, the  objection  to  a  bill  as  multifarious 
could  never  be  sustained.  They  must  have  a 
common  interest,  not  in  a  particular  item,  or 
insulated  charge  in  the  bill,  but  in  the  point  in 
issue  in  the  cause.  And  this  seems  to  be  the 
general  test  laid  down  in  all  the  elementary 
writers,  and  acknowledged  by  all  the  cases  in 
England.  The  only  difficulty  is  in  its  appli- 
cation. 

This  question  was  fully  considered  and  dis- 
cussed by  the  late  Chancellor  in  Brinkerhoffv. 
Brown,  6  Johns.  Ch.,  139,  which  was  a  case 
very  analogous,  in  many  respects,  to  the  one 
now  before  the  court.  The  complainants,  in 
7O2*]  *that  case,  were  several  distinct  and 
unconnected  judgment  creditors  of  the  Gene- 
see  Manufacturing  Co.:  and  the  object  of  their 
bill  was  to  obtain  satisfaction  of  their  debt  out 
of  the  property  of  the  Company,  which  they 
alleged  had  been  withdrawn  from  the  reach  of 
their  executions  by  the  fraudulent  acts  of  the 
536 


defendants,  some  of  whom  were  the  trustees 
of  the  Company  :  and  one  object  of  the  bill 
was  to  charge  the  trustees  individually,  for 
neglect  of  duty,  and  fraud.  With  that  charge, 
it  was  said,  the  defendants  who  were  not  trust- 
ees had  no  concern.  Another  object  was,  to- 
charge  others  of  the  defendants  as  stockhold- 
ers and  another,  to  redeem  certain  personal 
property  purchased  by  two  of  the  defendants, 
with  which  the  other  defendants  were  not 
shown  to  have  any  concern.  The  bill  charged 
that  five  of  the  defendants  fraudulently  con- 
fessed a  certain  judgment  in  which  the  other  two  • 
were  not  alleged  to  have  had  any  interest,  and 
the  bill  was  demurred  to  as  multifarious,  on 
these  among  other  grounds.  The  Chancellor, 
after  stating  the  facts  in  the  case,  remarks,  "it 
thus  appears,  from  the  bill,  that  all  the  de- 
fendants were  not  jointly  concerned  in  every 
injurious  act  charged.  There  was  a  series  of 
acts  on  the  part  of  the  persons  concerned  in 
this  company,  all  produced  by  the  same  fraud- 
ulent intent,  and  terminating  in  the  deception 
and  injury  of  the  plaintiffs.  The  defendants 
performed  different  parts  in  the  same  drama, 
but  it  was  still  one  piece,  one  entire  perform- 
ance, marked  by  different  scenes ;  and  the 
question  now  occurs  whether  the  several  mat- 
ters charged  are  so  distinct  and  unconnected, 
as  to  render  the  joining  of  them  in  one  bill  a 
ground  of  demurrer."  After  considering  all 
the  English  cases  he  observes,  that  "  the  prin- 
ciple to  be  deduced  from  them  is,  that  a  bill 
against  several  persons  must  relate  to  matters 
of  the  same  nature,  and  having  a  connection 
with  each  other,  and  in  which  all  the  defend- 
ants are  more  or  less  concerned,  though  their 
rights  in  respect  to  the  general  subject  of  the 
case  may  be  distinct."  And  in  relation  to  that 
particular  case  he  goes  on  to  remark  that, 
' '  when  we  consider  that  the  plaintiffs  are  judg- 
ment creditors,  having  claims  against  the  Gen- 
esee  Co.  perfectly  established,  and  not  the  sub- 
ject of  litigation  in  this  suit ;  and  that  the 
general  right  claimed  *by  the  bill  is  a  [*7O3 
due  application  of  the  capital  of  that  Company 
to  the  payment  of  their  judgments  ;  that  the 
subject  of  the  bill,  and  of  the  relief,  and  the 
only  matter  in  litigation  is  the  fraud  charged 
in  the  creation,  management  and  disposition  of 
that  capital,  and  in  which  charge  all  the  de- 
fendants are  implicated,  though  in  different 
degrees  and  proportions,  1  think  we  may  safely 
conclude  that  this  case  falls  within  the  reach 
of  that  principle,  and  that  the  demurrer  can- 
not be  sustained."  He  accordingly  overruled 
it.  These  observations  are  as  just  and  perti- 
nent in  their  application  to  this  case  as  to  that 
in  which  they  were  used.  Here  the  respond- 
ents are  judgment  creditors  of  John  Fellows, 
having  their  claims  perfectly  established  by  a 
decree  in  chancery,  and  not  the  subject  of  liti- 
gation in  this  suit.  Here,  also,  the  general 
right  claimed  by  the  bill  is  a  due  application 
of  the  property  of  John  Fellows  to  the  pay- 
ment of  their  judgment.  Here,  also,  the  sub- 
ject of  the  bill  and  of  the  relief,  and  the  only 
matter  in  litigation  is  the  fraud  charged  in  the 
management  and  disposition  of  that  property  ;. 
and  in  which  charge  all  the  defendants  are  im- 
plicated, though  in  different  degrees  and  pro- 
portions. Here  the  defendants,  therefore, 
have  one  common  interest  among  them  all, 
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centering  in  the  point  in  issue  in  the  cause,  and 
distinct  matters,  of  different  natures,  are  not 
demanded  by  the  bill.  It  is  one  matter — the 
property  of  "John  Fellows  ;  and  the  point  in 
issue  upon  which  the  rights  of  all  the  parties 
must  depend  is,  whether  the  transfer  of  that 
property  to  his  sons  and  son  in-law,who  are  his 
co-defendants,  was  fraudulent  or  not.  Why 
may  not  that  question  be  tried  as  well  in  one 
as  in  three  suits  ?  The  transfer  to  each  is  al 
leged  to  have  been  made  with  the  same  fraud- 
ulent intent,  at  the  same  time  ;  to  have  been 
received  by  each  without  consideration,  with 
a  full  knowledge  of  the  fraudulent  motive  with 
which  it  was  made  and  an  entire  acquiescence 
and  participation  in  it.  It  was  in  truth  but 
one  transaction,  in  which  the  defendants  all 
participated.  The  evidence  in  relation  to  each 
must  be  substantially  the  same.  Neither  the 
pleadings  nor  the  proofs  are  essentially  varied 
or  enlarged  from  what  they  would  necessarily 
have  been  been,  had  the  bill  been  filed  against 
one  of  the  defendants  only.  If  all  the  parties 
7O4*]  *to  a  fraudulent  transaction  like  this, 
cannot  be  called  to  an  account  in  one  suit,  it  is 
in  the  power  of  dishonest  debtors,  by  a  distri- 
bution of  their  property  in  minute  portions 
among  their  relations  and  friends,  to  defraud 
their  creditors  and  set  them  at  defiance  with 
impunity.  The  expense  and  delay  of  separate 
suits  would  render  their  prosecution  worse 
than  useless,  for  all  purposes  of  indemnity  or 
relief.  The  establishment  of  such  a  doctrine 
would  be  most  mischievous  ;  and  I  am  per- 
suaded that  it  has  as  little  foundation  in  au- 
thority, as  it  certainly  has  in  the  large  and 
comprehensive  principles  of  substantial  justice 
and  equity. 

The  other  point,  made  on  the  part  of  the  ap- 
pellant, that  the  respondents  have  joined  and 
connected  claims  in  their  own  right,  and 
claims  in  their  right  as  the  representatives  of 
Ezra  Fellows,  is  unfounded  in  fact.  It  grows 
out  of  that  part  of  the  bill  in  which  the  re- 
spondents state  the  proceeding  upon  the  exe- 
cution and  the  sale  of  the  real  and  personal 
estate ;  and  that  they  became  the  purchasers, 
at  such  sale,  of  the  lot  which  had  been  con- 
veyed to  Roswell  Day  and  Thomas  Fellows. 
The  first  objection  is,  that  they  do  not  state  in 
the  bill  that  they  purchased  as  administrators. 
That  allegation  is  in  the  same  form  with  every 
other  charge  in  the  bill.  It  commences  by 
stating  the  respondents  to  be  the  representa- 
tives of  Ezra  Fellows,  and  in  all  the  subse- 
quent parts,  they  designate  themselves  simply 
as  your  oratrix  and  orator,  without  adding 
their  description  of  administrators.  But  that 
is  to  be  understood  throughout,  and  was  un- 
necessary to  be  stated.  If,  then,  they  pur- 
chased as  administrators,  it  is  not  for  the  de- 
fendants to  question  their  authority.  It  is  to 
be  presumed  in  this  stage  of  the  cause,  that 
they  purchased  at  the  request  and  for  the 
benefit  of  the  heirs,  and  a  court  of  equity 
would  compel  them  to  account  to  the  estate. 

I  am,  therefore,  of  opinion  that  the  decree 
of  His  Honor,  the  Chancellor,  should  be  af- 
firmed. 

SAVAGE,  Ch.  J.  In  lirinkerhoff  \ .  Broien.  6 
Johns.  Ch.,  157,  the  late  Chancellor,  after  a 
full  examination  of  the  cases  cited  on  the 
argument  of  this  cause,  deduces  from  them 
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this  principle  :  "  That  a  bill  against  several 
persons  *must  relate  to  matters  of  the  [*7O£> 
same  nature,  and  having  a  connection  with 
each  other,  and  in  which  all  the  defendants 
are  more  or  less  concerned,  though  their  right* 
in  respect  to  the  general  subject  of  the  case, 
may  be  distinct.  The  cases  cited,  in  my  judg- 
ment, warrant  this  rule.  In  Dilly  v.  Doiy,  2 
Ves.,  Jr.,  486,  it  was  held  that  two  booksellers, 
who  had  been  guilty  of  an  invasion  of  the 
plaintiff's  copyright,  could  not  be  joined  as 
defendants  in  the  same  bill,  on  the  ground 
that  there  was  no  privity.  The  Lord  Chancel- 
lor says,  however:  "If  the  defendant  against 
whom  you  had  got  the  injunction  had  trans- 
ferred his  books  to  another,  I  would  have  fol- 
fowed  it."  Now,  it  is  fair  to  infer,  that  if  the 
bookseller  enjoined  had  sold  his  books  to  sev- 
eral persons  who  were  privy  to  the  injunction, 
and  all  of  whom  took  the  books  with  the  ex- 
press purpose  of  defrauding  the  plaintiff, 
though  each  might  have  no  interest  in  the 
books  sold  to  the  other,  yet  they  would  have 
been  so  far  connected  as  to  be  properly  joined 
in  one  suit. 

In  the  case  put  by  Ld.  Kenyon,  of  an  estate 
sold  in  parcels  to  several  individuals,  who 
could  not  be  permitted  to  unite  in  a  bill  for  a 
specific  performance,  there  is  a  distinct  con- 
tract with  each  individual  which  may  admit 
of  very  different  considerations.  Not  so  in. 
the  case  now  before  the  court.  There  was,  in 
the  hands  of  John  Fellows,  certain  property 
in  the  custody  of  the  law,  sequestered,  if  I 
may  use  the  expression,  and  set  apart  to  answer 
the  demand  of  Ezra  Fellows.  This  fact  was 
perfectly  known  to  all  the  defendants  ;  and 
each  of  them,  separately,  as  we  are  to  in- 
tend (for  they  have  denied  the  combination 
and  confederacy),  conspired  with  John  Fel- 
lows to  defraud  the  respondents,  by  collusively 
taking  separate  parts  of  the  property,  and  hold- 
ing it  for  the  benefit  of  John  Fellows.  There 
was  no  privity  between  William  Fellows, 
Thomas  Fellows  and  Roswell  Day  ;  but  there 
was  privity  between  each  of  them  and  John 
Fellows.  If,  then,  we  take  the  rule  as  laid 
down  by  the  counsel  for  the  appellant,  "  that 
there  must  be  a  common  point  of  litigation, 
the  decision  of  which  affects  the  whole,  and 
will  settle  the  rights  of  all,"  still  this  case 
comes  within  it.  The  common  point  of  liti- 
gation is  the  fraudulent  transfer  of  the  prop- 
erty *by  John  Fellows  to  the  other  de-  [*7<HV 
fendants.  If  the  source  of  their  title  be  corrupt, 
the  property  is  taken  with  the  taint  of  cor- 
ruption, and  though  the  person  receiving  it 
may  have  been  innocent  of  all  fraud,  yet  he 
must  suffer  a  loss  in  consequence  of  the  im- 
pure channel  through  which  it  came.  This 
point  was  so  decided,  at  the  last  term  of  this 
court,  in  Whelan  v.  Whelan,  8  Cow.,  537. 
And  if  so,  with  respect  to  an  innocent  person, 
«  fortiori,  a  partaker  in  the  corruption  shall 
not  retain  what  he  has  thus  received.  In 
my  opinion,  therefore,  the  appellant  here 
comes  within  the  rule  relied  on  by  the  respond- 
ents. The  matters  are  not  distinct.  They  are 
component  parts  of  one  corrupted  body. 

On  this  point  (and  this  I  consider  tin-  only 
point  in  the  case)  I  am  of  opinion  that 'the  de- 
cree of  His  Honor,  the  Ghanf«W*r,  be  affirmed. 

There  is  no  ground  for  the  allegation,  that 
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the  respondents  come  in  two  capacities.  They 
acted  throughout  as  the  representatives  of 
Ezra  Fellows — as  trustees  for  those  interested 
in  the  estate — and  to  whom  they  are  account- 
able for  the  land,  purchased  with  the  estate  in 
the  respondents'  hands. 

GOLDEN,  Senator.  It  is  not  denied  that, 
under  the  case  made  by  the  bill,  the  respond- 
ents may  be  entitled  to  relief  ;  but  it  is  con- 
tended that  the  Court  of  Chancery  could  make 
no  decree  in  their  favor  in  this  case,  because 
the  appellant  was  impleaded  in  the  court  be- 
low with  other  defendants. 

It  is  admitted  to  be  a  rule  of  equity  plead- 
ing, that  matters  which  are  distinct  and  of  dif- 
ferent natures  cannot  be  joined  in  the  same 
bill. 

It  often  happens  that  it  is  not  easy  to  ascer- 
tain whether  tbe  matters,  which  are  the  sub- 
ject of  a  suit,  are  or  are  not  distinct  and  of  dif- 
ferent natures  ;  and  therefore  it  is  frequently 
difficult  to  determine  when  the  rule  I  have 
mentioned  is  to  be  applied.  It  is  this  difficulty 
which  has  given  rise  to  the  numerous  cases  that 
have  been  cited  in  the  argument. 

I  shall  not  attempt  to  reconcile  these  au- 
thorities, or  to  do  more  than  to  ascertain 
whether  the  general  rule  be  applicable  to  the 
case  now  under  consideration,  so  as  to  pre- 
clude the  respondents  from  maintaining  their 
suit. 

7O7*]  *The  counsel  for  the  appellant  could 
not  avoid  admitting  that  if  there  were  a  joint 
liability  on  the  part  of  the  defendants  below, 
the  demurrer  could  not  be  sustained.  And 
they  also  very  properly,  as  it  appears  to  me, 
admitted  that  if  the  defendants  below  were 
parties  to  the  fraud,  which  is  the  gravamen  of 
the  bill,  and  acted  in  concert  to  accomplish  it; 
there  was  such  a  connection  between  them  as 
would  render  them  jointly  responsible.  Then 
the  question  which  we  are  to  decide  is,  in  my 
opinion,  reduced  to  this  :  whether  the  facts 
stated  in  the  bill  warranted  the  Chancellor  in 
concluding  that  all  the  defendants  below  were 
parties  and  confederates  in  the  fraud,  which 
it  is  alleged  was  practiced  by  the  father,  in 
transferring  his  real  and  personal  property  to 
his  son-in-law  and  to  the  brothers  of  Ezra. 

It  is  expressly  stated  in  the  bill  that  each  of 
the  defendants  below  were  acquainted  with  all 
the  transactions  of  the  father,  in  relation  to 
the  property  in  question,  from  the  time  of  the 
sale  to  Adsit  till  it  came  into  their  hands. 
They  had  full  knowledge  of  the  proceedings 
in  the  revived  suit  against  the  father,  and  of 
the  injunction  which  was  granted  in  that  suit. 
They  advised  and  aided  the  father  in  the  man- 
agement and  defense  of  that  suit.  They  took 
from  the  father,  without  giving  him  any  con- 
sideration, a  voluntary  conveyance,  in  differ- 
ent parts,  of  all  his  property,  each  of  them 
knowing  that  such  transfer  was  made  with  a 
view  to  defraud,  and  that  it  would  defraud 
Ezra.  To  William,  the  appellant,  the  father 
transferred  two  of  the  Adsit  notes  ;  to  Thomas 
two  other  of  the  same  notes,  which  notes,  or 
their  proceeds,  it  is  averred,  these  sons  fraud- 
ulently retain.  To  the  son-in  law,  the  father 
•conveyed  a  farm  in  Malta,  as  the  bill  charges  ; 
fraudulently,  voluntarily  and  without  con- 
sideration, and  with  a  view  to  avoid  the  effects 
of  a  decree  against  him  in  the  pending  suit ; 
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and  in  the  same  way,  and  with  the  same  views, 
he  conveved  another  piece  of  land  in  Malta  to 
his  son  "fhomas. 

It  is  expressly  charged  in  the  bill,  not  only 
that  this  property  was  transferred  to,  but  that 
it  is  held  by  the  grantees,  with  a  view  to  de- 
feat the  claim  of  their  brother  Ezra. 

*Npw,  if  we  take  the  allegations  of  [*7O8 
the  bill  to  be  true,  it  seems  to  me  that  we  can- 
not hesitate  to  say  that  the  defendants  below 
were  jointly  concerned  in  practicing  the  fraud, 
which  was  intended  to  defeat,  and  which  has 
hitherto  defeated,  the  just  claim  of  the  re- 
spondents. 

I  say  the  just  claim,  because,  although  we 
have  heard  from  the  counsel  that  the  farm  at 
Stillwater  originally  belonged  to  the  father, 
and  that  his  object  was  to  make  a  distribution 
of  it  among  his  children,  yet  no  such  facts  ap- 
pear on  the  record.  We  know  of  no  owner  of 
the  farm  prior  to  Ezra. 

We  may  apply  to  this  case,  in  my  opinion, 
with  great  propriety,  the  words  of  the  Chan- 
cellor in  Bnnkerhoff  v.  Brown,  6  Johns.  Ch., 
139  ;  "  there  was  a  series  of  acts  on  the  part  of 
the  persons  concerned,  all  produced  by  the 
same  fraudulent  intent,  and  terminating  in  the 
deception  and  injury  of  the  respondents.  The 
appellants  played  different  parts  of  the  same 
drama,  but  it  was  still  one  piece,  one  entire 
performance,  marked  by  different  scenes." 
Other  expressions  of  the  Chancellor,  in  the 
same  case,  are  not  less  adapted  to  the  present 
occasion.  "  The  subject  of  the  bill,"  says  he, 
"is  the  fraud  charged,  in  which  charge  all 
the  defendants  are  implicated,  though  in  dif- 
ferent degrees  and  proportions."  The  con- 
nection between  the  defendants  in  that  case, 
and  their  co-operation  in  the  transactions 
which  were  the  foundation  of  the  suit,  were 
certainly  less  obvious  than  is  the  participation 
of  the  defendants  below  in  the  acts  against 
which  relief  is  sought  in  the  present  instance. 

It  is  hardly  necessary  to  stop  to  point  out 
the  great  difference  between  the  case  presented 
by  the  bill  and  the  cases  cited  by  the  counsel 
for  the  appellant,  in  which  it  is  decided  that 
independent,  unconnected  holders  of  different 
parts  of  property  which  a  complainant  may 
claim,  either  on  the  ground  of  its  having  been 
fraudulently  transferred  to  them,  or  on  any 
other  ground,  cannot  be  made  the  subject  of  a 
single  suit. 

But  it  is  said,  that  though  the  demurrer 
would,  if  it  stood  alone,  admit  the  allegations 
of  the  bill,  and  would,  therefore,  acknowledge 
the  fraud,  and  the  co-operation  of  the  defend- 
ants below  in  its  perpetration  ;  yet  there  is  in 
this  case  an  *answer  ;  and  that  the  an-  [*7O9 
swer  denies  the  fraud,  and  the  charges  in  the 
bill  from  which  it  is  deduced.  If  this  were  so, 
I  think  there  would  be  no  hesitation  in  decid- 
ing that  the  suit  against  the  defendants  jointly 
could  not  be  maintained.  But  so  far  from  this 
being  the  case,  the  answer  does  no  more  than 
deny  the  general  and  formal  charge  of  com- 
bination. It  appears  to  be  drawn  with  great 
care  not  to  deny  any  one  of  the  facts  which 
are  stated  in  the  bill  as  evidence  of  the  fraud, 
and  from  which  the  conclusion  that  the  ap- 
pellant, William,  acted  in  concert  with  his 
father  and  brothers  and  brother-in-law,  with  a 
design  to  defraud  Ezra,  results.  Had  the  ap- 
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pellant  said  in  his  answer  that  he  knew  noth- 
ing of  the  agreement  between  Ezra  and  his 
father,  that  he  was  not  privy  to  the  relinquish- 
inent  of  the  bond  and  mortgage  to  Adsit,  and 
the  substitution  of  the  Adsit  notes,  and  the 
new  mortgage ;  that  he  was  ignorant  of  the 
proceedings  in  the  original,  and  in  the  revived 
suit ;  that  he  and  the  other  defendants  below 
were  not  their  father's  agents  or  advisers  in 
the  management  of  that  suit ;  that  the  transfer 
in  the  notes  and  the  conveyances  of  the  lands 
were  made  for  a  good  or  valuable  considera- 
tion, and  without  any  design  to  defeat  the 
claim  of  the  respondents,  then  the  interest  of 
tbe  defendants  would  have  been  distinct  and 
.separate  ;  there  would  have  been  no  joint  lia- 
bility ;  and  though  a  demurrer  might  not  have 
been  proper,  if  the  answer  had  met  these 
charges,  as  it  would  then  have  covered  the 
whole  bill,  yet  such  an  answer,  if  it  would  not 
have  defeated  the  claim  of  the  respondents, 
would  at  least  have  been  fatal  to  this  joint  suit. 
But  the  answer  we  have  now  before  us  is,  as 
I -have  said,  no  more  than  a  denial  of  the  com- 
bination ;  and  indeed,  amounts  only  to  the 
general  denial  of  fraud  and  confederacy, 
which  is  the  usual  conclusion  of  all  answers, 
and  which  is  always  insufficient  where,  as  in 
this  case,  fraudulent  acts  are  particularly 
charged. 

There  is  another  ground  on  which,  in  my 
opinion,  this  demurrer  must  fail.  It  is  charged 
in  the  bill  that  the  notes  were  transferred,  and 
the  conveyances  made  to  secure  them  as  the 
•effects  of  John  Fellows,  and  with  respect  to 
7  1O*]  the  lands,  *it  is  averred  that  they  are 
held  for  his  use  and  benefit.  These  charges 
are  not  denied  by  the  answer,  and  are,  there- 
fore, admitted  by  the  demurrer.  The  defend- 
ants below,  then,  took  and  yet  hold  the  prop- 
erty or  the  proceeds,  as  trustees  for  the  grantor. 
I  apprehend  a  court  of  equity  would  never  al- 
low trustees,  under  these  circumstances,  to  set 
up  their  title  or  trust,  against  the  claim  of  a 
creditor  of  the  ceatui  que  trust. 

Again  ;  if  the  property  be  the  property  of 
John  Fellows,  in  the  hands  of  the  defendants 
below  as  his  trustees,  though  they  hold  differ- 
ent parcels  of  it,  the  suit  is  not  for  separate 
and  distinct  matters,  any  more  than  it  would 
be  if  it  were  against  John  Fellows  himself 
solely,  and  claimed  from  him  money,  notes 
and  lands. 

It  has  been  objected  that  the  defendants  be- 
low are  not  proper  parties,  inasmuch  as  they 
claim  in  their  representative  characters,  and 
the  transaction  shows  that  if  they  have  any 
title,  it  is  in  their  own  right.  But  it  appears 
to  me  that  the  complainants  had  no  connection 
with  these  affairs  but  as  administrators.  This 
and  another  point  made  here,  viz.:  that  the 
notes  were  ret  judicata,  do  not  appear,  from 
the  CtuinceUor's  opinion,  to  have  been  raised 
when  the  cause  was  before  him.  They  do  not 
seem  now  to  have  been  much  relied  upon  by 
the  counsel  for  the  appellant,  and  I  am  not 
prepared  to  say  that  the  demurrer  can  be  sus 
tained  on  either  of  these  grounds. 

Tin-  rule  that  multifarious  matters  shall  not 
be  joined  in  the  same  suit,  seems  to  me  to  be 
all  that  requires  consideration  for  the  decision 
of  this  case. 

This  is  a  rule  of  convenience  ;  and  however 
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necessary  its  general  observance  may  be,  yet, 
;hough  in  this  case  it  were  to  be  admitted  that 
the  matters  are  distinct,  and  of  different  natures 
which  in  my  opinion  they  are  not),  still  it  is 
obvious  that  justice  may  be  administered  be- 
;ween  the  parties  in  this  suit,  without  subject- 
ing the  appellant  or  his  co-defendants  to  any 
of  the  embarrassments,  the  fear  of  which  is 
the  foundation  of  the  rule.  Nevertheless,  if  it 
appeared  clearly  to  be  applicable  to  the  case, 
we  could  not  refuse  the  appellant  the  advan- 
tage of  it.  But  when  it  is  so  apparent  that  jus- 
tice may  be  done,  although  there  should  be 
rror  in  *not  allowing  the  demurrrer,  [*7 1 1 
there  is  less  reluctance  in  deciding  that  it  must 
be  overruled. 

My  opinion  is,  that  the  decree  of  His  Honor, 
the  Chancellor,  should  be  affirmed. 

This  being  the  unanimous  opinion  of  tlie 
Court,  it  was  thereupon,  ordered,  adjudged 
and  decreed  that  the  decree  of  His  Honor,  the 
CJtancellor,  in  this  cause,  be  affirmed,  with 
costs  to  the  respondents,  to  be  taxed  upon  the 
appeal  to  this  court ;  and  that  the  record  and 
proceedings,  &c.,  be  remitted,  &c. 

Cited  in— 5  Paige,  67 ;  4  Edw.,  214,  219  ;  4  Sand.  Ch., 
36,275;  17N.Y..607:  35N.Y..324;  53N.Y..305;  1 
Barb.,  122 :  16  Barb.,  331 ;  20  Barb.,  383;  33  Barb.,  35 ; 
50  Barb.,  59 ;  66  Barb.,  14, 299 :  20  How.  Pr.,  426 ;  31 
How.  P.,  506;  56  How.  Pr.,  456;  1  Abb.  Pr.,  427:  6 
Abb.  Pr.,  Ill ;  7  Abb.  Pr.,  68 ;  10  Abb.  Pr.,  37 ;  11 
Abb.  Pr.,  433 ;  12  Abb.  Pr.,  48;  6  Abb.  N.  C.,  217;  4  Bos., 
546 ;  40  Super.,  267 :  10  Bank.  Reg.,  190 ;  2  McLean, 
314;  3  Lean,  420;  26Cal.,  360;  44  Cal.,  319:  9  Minn., 
186, 187 ;  10  Minn.,  205 ;  31  N.  J.  Eq.,  757 ;  18  Wis.,  570 ; 
23  Wis..  494 ;  38  Wis.,  189 :  37  Am.  Dec.,  557  (2  Humph., 
327) :  40  Am.  Dec.,  103  (1  S.  &  M.,  423) ;  44  Am.  Dec., 
719  (3  Gilm.,  518) ;  13  Am.  Rep.,  527. 


NEWMAN.  Plaintiff  in  Error, 

v. 
VAN  ANTWERP,  Defendant  in  Error. 

Power  of  Court  as  to  Costs. 

This  court,  on  granting  a  rule  that  the  writ  of 
error  and  transcript  from  the  Supreme  Court  be 
not  received,  pursuant  to  the  first  rule  of  this  court, 
has  no  power  to  award  the  costa  of  tbe  motion. 

Till  the  writ  of  error  be  returned,  the  Court  of 
Errors  are  not  in  possession  of  the  cause,  so  as  to 
render  any  judgment. 

The  power  of  this  court  to  give  costs,  upon  a  writ 
of  error,  depends  upon  Statute,  1  R.  L.,  346,  which 
does  not  provide  for  costs  on  a  mere  lie  rccipiatur. 

Citation— 1  R.  L.,  343.  346. 

ON  moving  for,  and  taking  a  rule  that  the 
writ  of  error  and  transcript  in  this  cause 
be  not  received,  under  the  first  general  rule  of 
this  court.  (16  Johns.,  603.) 

Mr.  W.  Sampson,  for  the  defendant,  moved 
also  for  the  costs  of  the  motion  ;  and  to  sup- 
port this  branch  of  the  application,  he  relied 
on  Webb  v.  Brown,  19  Johns.,  453. 

GOLDEN,  Senator.  The  power  of  this  court 
to  give  costs  on  a  writ  of  error  depends  upon 
the  Statute  concerning  Costs.  (1  R.  L.,  343.) 
Sections  13,  14  and  15  of  this  statute  (/d.,  346), 
provide  for  costs  upon  affirmance,  reversal, 
nonsuit,  discontinuance  and  quashing  the  writ 
of  error  ;  but  I  am  aware  of  no  statute  which 
gives  costs  upon  a  mere  rule  not  to  receive  the 
writ.  It  is  true  that  costs  were  given  in  the 
case  cited  ;  but  the  point  was  not  made  by 
counsel ;  and  probably  not  thought  of  by  the 
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7 1 2*]  court.  We  are  not  yet  possessed  *of 
the  cause  :  and  have  no  materials  before  us  on 
which  to  frame  a  record  of  judgment. 

Cramer,  Gardiner.  Haight,  Keyes,  Lake, 
Lynde,  McCall,  Mclntyre,  Wilkinson  and 
Wright,  Senators,  concurred. 

SANFORD,  Chancellor.  I  should  regret  such 
a  want  of  power  in  this  court.  If  there  be  no 
means  of  punishing  a  party  in  costs,  who 
brings  his  writ  of  error  and  delays  his  adver- 
sary, without  cause,  there  is  a  defect  in  the 
law.  This  may  not  be  technically  a  discon- 
tinuance ;  but  I  incline  to  consider  it  one, 
within  the  18th  section  of  the  Statute,  1  R.  L., 
346,  and  am  disposed  to  follow  the  case  cited. 
I  agree  that  the  court  should  not  give  costs, 
unless  they  are  authorized  to  do  so  by  the  stat- 
ute. When  a  writ  is  issued,  there  is  a  cause 
commenced  and  pending,  which  is  susceptible 
of  a  discontinuance. 

Bowman,  Burt,  Dudley,  Eartt,  Ellsworth, 
Greenly,  Lefferte,  Me  Michael,  Redfiddsmd  Woos- 
ter,  Senators,  concurred. 

Tlie  Court  being  equally  divided,  the  casting 
voice  was  given  by, 

TALLMADGE,  President.  I  think  costs  are 
not  warranted  by  the  statute.  To  my  mind, 
this  is  neither  a  nonsuit  nor  discontinuance. 
The  penalty  imposed  by  the  first  rule  of  the 
court,  upon  which  the  defendant  in  error 
comes  here,  is,  that  in  default  of  returning  the 
writ  of  error  and  transcript,  the  plaintiff  in 
error  shall  lose  the  benefit  of  the  writ.  Noth- 
ing is  there  said  of  costs,  or  that  any  judgment 
shall  be  rendered.  The  course  under  the  rule 
is  to  proceed  summarily,  by  a  motion,  for  a 
mere  ne  recipiatur.  I  think  we  are  not  pos- 
sessed of  the  cause,  for  the  purpose  of  render- 
ing any  judgment  whatever,  properly  so  called, 
until  the  writ  be  returned.  This  may  be  a 
casus  omissus  in  the  statute  ;  but  the  question 
is  not  very  important.  The  costs  on  a  motion 
of  this  kind  cannot  much  exceed  a  retaining 
fee.  I  think  they  cannot  be  allowed. 

Rule  accordingly. 
Cited  in— 10  Wend.,  575. 


713*]         *GENERAL  RULE. 

JULY  6,  1835. 

ORDERED,  that  whenever  an  appeal  or  writ 
of  error  shall  be  brought  on  for  argument, 
and  the  reasons  of  the  court  below  shall  not 
be  annexed  to  the  case,  the  cause  shall  not  be 
heard,  unless  it  shall  be  made  to  appear  by  af- 
fidavit that  application  was  made  for  such 
reasons,  and  that  the  same  could  not  be  ob- 
tained. 


RECEPTION    OF    GENERAL    LA  FAY- 
ETTE. 

ON  the  evening  of  July  3,  the  business  of  the 
court  not  being  yet  completed,  and  the 
President  being  informed  that 

GENERAL   LA  FAYETTE 

Would  be  pleased  to  visit  the  court,  they  ad- 
journed to  10  o'clock,  A.  M.  'of  the  next  day, 
at  their  chamber  in  the  City  Hall.  The  court 
having  assembled  accordingly,  the  General 
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soon  after  appeared,  and  having  been  seated, 
was  addressed  by  the  President  as  follows  : 

GENERAL  LA  FAYETTE  :  The  Senate  of  this 
State,  now  assembled  as  a  court  of  ultimate 
appeal,  have  directed  me,  on  their  behalf,  and 
in  behalf  of  the  people  of  this  State,  whom  we 
represent,  to  congratulate  you  on  your  safe  re- 
turn to  this  city,  and  to  tender  to  you  renewed 
assurances  of  high  respect. 

Gratitude  for  your  public  services  has  been 
evinced  from  all  classes  of  society  ;  it  is  steady 
and  unceasing  ;  and  will,  as  it  has  heretofore, 
attend  you  in  every  vicissitude  of  life.  But 
your  presence  with  us  on  the  day  of  this  an- 
niversary, recalls  scenes  which  have  passed, 
and  awakens  all  our  sensibilities. 

In  the  helpless  infancy  of  our  country,  and 
before  it  had  obtained  a  place  amongst  the  na- 
tions of  the  earth  ;  and  when  we  were  op- 
pressed and  borne  down  by  the  strong  arm  of 
tyranny,  you  came  to  our  succor.  You  gen- 
erously put  *your  life  and  fortune  [*7  1 4 
upon  the  cause  of  our  country.  You  aided  our 
fathers  to  establish  that  independence,  the  ju- 
bilee of  which  we  have  this  day  assembled  to 
commemorate. 

In  the  pride  of  your  youth,  and  in  the  vigor 
of  manhood,  you  came  clad  in  arms,  to  sup- 
port our  just  cause,  and  partake  in  the  perils 
of  our  fathers  ;  it  is  their  childrens'  joy,  in  this 
day  of  their  strength  and  prosperity,  and  when 
the  veil  of  time  is  closing  on  the  fullness  of 
your  years,  to  acknowledge  you  as  their  bene- 
factor. Our  mothers«taught  us  in  our  infancy 
to  lisp  your  name  ;  our  fathers  have  instructed 
us  to  emulate  your  example. 

Your  recent  tour  throughout  this  country 
has  enabled  you  to  witness  the  progress  of  im- 
provement, and  to  contrast  in  your  recollec- 
tion our  present  with  our  past  condition.  The 
relative  condition  of  a  people  enslaved,  and  a 
people  in  the  full  enjoyment  of  freedom,  is 
here  strongly  exemplified.  The  wilderness  has 
vanished  before  the  arm  of  independent  indus- 
try. The  ignorance  of  subjects  has  given  away 
to  the  intelligence  of  freemen.  Plenty  has  tak- 
en the  place  of  want.  Prosperity  and  strength 
have  been  substituted  for  poverty  and  weak- 
ness. The  two  millions  and  a  half  of  subjects 
whom  you  came  to  enfranchise,  and  to  aid  in 
the  day  of  their  adversity,  now  count  about 
eleven  millions  of  hardy  freemen,  all  uniting 
with  one  accord  in  this  celebration.  In  allud- 
ing to  the  progress  of  improvement,  it  will  not 
be  forgotten  that  the  Marble  Hall,  in  which  we 
are  now  assembled — an  edifice,  splendid,  even 
as  a  monument  of  the  arts,  and  which  the 
growth  of  this  city  has  already  left  short  of  its 
center — occupies  the  place  which  was  a  com- 
mon waste  without  the  city,  when  you  toiled 
in  our  cause,  and  was  then  used  as  an  open 
field,  upon  which  mercenary  troops  were  mar- 
shaled, and  sent  forth  in  battle  against  our 
fathers. 

Such  is  the  character  of  the  blessings  which 
flow  from  freedom  ;  such  are  some  of  the  re- 
sults proceeding  from  that  independence,  and 
those  republican  institutions  which  we  enjoy, 
and  which  you  assisted  to  establish  ;  and  to 
which  you  first  sealed  your  devotion,  with  a 
portion  of  your  blood  at  the  Brandywine.  It 
was  the  participation  in  such  a  cause,  and  the 
performance  of  such  deeds,  by  which  you  raer- 
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ited  the  gratitude  and  gained  the  devoted 
7 1 5*]  friendship  of  this  nation.  *That  friend- 
ship has  attended  you  in  every  subsequent 
event  of  your  life,  and  it  has  ever  found  you, 
in  the  hour  of  temptation  and  of  trial,  faithful 
to  liberty,  good  order,  and  a  government  of 
laws.  The  enthusiasm  of  youth  might  have 
.attached  you  to  our  cause  ;  the  firmness  of 
manhood  and  the  spirit  to  withstand  oppres- 
sion might  have  sustained  you  when  suffering 
in  the  prison  of  Olmutz,  but  a  virtuous  love  of 
rational  liberty  could  alone  have  enabled  you 
to  resist  the  temptations  of  power  and  the 
workings  of  ambition,  when  a  mighty  Revol- 
ution had  placed  you  at  the  head  of  the  Na- 
tional Guards  of  France,  and  invited  you  to 
wield  the  power  of  that  wonderful  people. 

It  was  then  that  the  danger  awaited  you.  It 
was  then  that  the  love  of  principle  prevailed 
over  the  love  of  power,  and  virtue  triumphed 
over  ambition. 

It  is  at  such  moments,  in  the  possession  of 
power  and  apparent  prosperity,  when  human 
weakness  is  most  exposed.  It  was  in  such  mo- 
ments, when  a  Caesar,  a  Napoleon  and  an  Itur- 
bide  fell  !  It  was  in  such  moments  when  a 
Washington,  a  La  Fayette  and  a  Bolivar  tri- 
umphed. 

Gen.  LA  FAYETTE  immediately  replied  in 
the  following  terms : 

It  is  to  me,  sir,  an  inexpressible  but  deeply 
felt  gratification,  on  this  solemn  anniversary 
day,  to  be  able  to  celebrate  the  joyful  jubilee 
of  this  great  and  good  City  of  New  York ; 
where,  for  the  first  time  after  an  absence  of  forty 
years,  I  have  enjoyed  the  happiness  to  find  my- 
self again  on  American  ground  ;  and  where 
was  begun,  near  eleven  months  since,  that 
serie-.  of  welcomes  from  the  American  people, 
And  their  representatives,  which  will  fill  every 
one  of  the  remaining  days  and  the  last  instant 
of  my  life  with  a  most  lively  sense  of  gratitude 
and  delight. 

Now,  "sir,  that  gratification  is  completed, 
when  I  am  admitted  to  appear  before  this  re- 
spected body,  to  offer  to  the  gentlemen  of  the 
Senate  my  profound  acknowledgments  for  the 
favors  bestowed  upon  me  by  the  two  branches 
of  the  Legislature,  and  to  receive  from  them 
those  highly  valued  marks  of  their  approba- 


tion  and  friendship,  expressed  by  you,  sir,  in 
so  kind  and  flattering  terms,  for  which  I  beg 
you,  Mr.  President,  *and  all  of  you,  [*71O 
gentlemen,  toacccept  my  warm  and  respectful 
thanks. 

The  Fourth  of  July  has  been  the  era  of  a 
new  social  order,  hitherto  unexampled,  and 
founded  on  the  sovereignity  of  the  people  ;  on 
the  plain  rights  of  man  ;  on  the  practice  of  un- 
alloyed self-government.  Its  results  have  ex- 
ceeded the  most  sanguine  expectations ;  its 
problem  has  been  happily  and  practically 
solved  ;  and  another  problem  remains  to  be 
solved ;  how  long  other  nations  will  prefer  pay- 
ing, at  an  immense  price,  the  aristocracy  and 
despotism  of  a  few  privileged  oppressors,  to 
blessings  of  freedom  and  equal  rights,  under  the 
economical  and  truly  representative  institu 
tions. 

At  every  step  of  my  visit  through  the  twen- 
ty-four United  States,  on  which  you  are  pleased 
to  congratulate  me,  I  have  had  to  admire  won- 
ders of  creation  and  improvement.  Nowhere 
can  they  be  more  conspicuous  than  in  the 
State  of  New  York,  and  in  the  prodigious  prog- 
ress of  this  city.  Those  western  parts  which 
I  had  left  a  wilderness,  I  have  found  covered 
with  flourishing  towns,  highly  cultivated 
farms,  active  factories,  and  intersected  by  the 
admirable  canal,  already  becoming  the  com- 
munication of  an  immense  trade  ;  all  in  con- 
sequence of  independence,  freedom,  and  a  re- 
publican spirit. 

No  higher  honor  could  be  bestowed  on  me, 
than  to  have  associated  my  name  to  the  two 

§reat  names  you  have  mentioned.  To  the 
rst  of  them,  sir,  whose  place  is  above  all  men 
in  my  filial  heart,  my  principal  boast  is,  to 
have  been  an  adopted  son,  a  faithful  disciple. 
Of  the  other,  no  man  can  be  a  more  exalted  ad- 
mirer than  I  am;  and  permit  me  to  observe,  that 
what  my  friends  and  myself  have  only  attempt- 
ed in  the  other  hemisphere,  has  been,  in  South 
America,  and  under  the  liberating  auspices  of 
his  talents  and  virtues,  happily  effectuated. 
But  in  every  testimony  from  the  people  of  this 
State,  and  their  representatives,  I  am  to  ac- 
knowledge a  benevolent  kindness,  which,  if  it 
exceeds  my  merits,  is  equaled  by  the  senti- 
ments of  my  everlasting  devotion,  respect  and 
gratitude. 
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The  volume  being  closed  a  little  short  of  the  usual 
number  of  pag-es,  thus  enabling:  me  to  present  the 
profession  with  the  following1  case  without  enhanc- 
ing the  price,  is  my  excuse  for  this  appendix  ;  if 
laying  before  them  such  an  able  and  luminous  dis- 
cussion of  their  professional  rights  and  duties  in 
matters  relative  to  which  they  are  frequently  called 
to  advise,  require  any  excuse.  It  is  true  the  decis- 
ions of  our  circuit  courts  cannot  be  considered  as 
of  binding  authority  ;  but  it  is  certainly  not  presum- 
ing too  much  on  their  utility  as  precedents,  to  say 
that  now  and  then  one  of  them,  which  is  made  upon 
full  argument  and  deliberation,  is,  at  least,  as  high 
evidence  of  the  law  as  thousands  of  Nisi  Prius  decis- 
ions in  England,  much  more  hastily  made;  and  which 
are  published  and  daily  quoted  as  authority  on  both 
sides  of  the  Atlantic. 


IN  THE  COURT  OF  EQUITY  FOR  THE  FOURTH 
CIRCUIT  OF  THE  STATE  OF  NEW  YORK. 


SETH  AND   ALPHEUS  HAWLEY  AND 
URIAH  MARVIN 

JOHN  CRAMER,  HOUSE  &  MYERS, 
KNICKERBACKER  &  STEWART  AND 
WILLIAM  DE  WOLF. 

Entry  of  Judgment,  on  Bond  and  Warrant  of 
Attorney,  for  Benefit  of  Several  Creditors — 
Levy,  on  Real  Estate — Agreement,  by  three 
Creditors,  to  Authorize  Agent  to  Attend  Sale 
and  Purchase  for  their  Benefit — Sale,  by  Agent, 
to  Bona  Fide  Purchaser — Purchaser  Acquires 
Title — The  three  Creditors  Accountable  to  Re- 
maining Creditors  for  Share  of  Profits —  When 
Attorney  may  Purchase — Application,  to  Set 
Aside  Purchase  by  Agent  or  Trustee — Must  be 
in  Reasonable  Time — When  Right  of  Action 
Barred  in  Equity — Parties — Notice — Jurisdic- 
tion of  Equity — Having  Gained  for  One  Pur- 
pose, Retains  for  All. 

A  debtor,  being  in  failing  circumstances,  and 
owing  to  five  of  his  creditors  $7,540,  in  separate  and 
distinct  debts,  gave  them  a  judgment  bond,  in  which 
all  their  debts  were  included ;  and  C,  as  their  attor- 
ney, entered  upon  the  judgment,  and  issued  an  ex- 
ecution, upon  which  the  real  property  of  the  debtor 
was  advertised  for  sale  by  the  sheriff.  Three  of  the 
creditors  attended  the  sale,  in  the  absence  of  the 
other  two,  and  agreed  not  to  bid  against  each  other, 
but  to  employ  an  agent  to  bid  in  the  property  and 
to  divide  the  profits  of  the  purchase  between  them, 
in  proportion  to  their  respective  debts ;  and  for  this 
purpose  they  employed  C.,  the  attorney,  who  bid  in 
the  property  for  $625,  which  was  less  than  one  fifth 
of  its  cash  value ;  and  a  few  days  thereafter  the  at- 
torney sold  the  premises  for  $3,600,  and  divided  the 
profits,  arising  from  the  resale,  among  the  three 
creditors,  to  the  exclusion  of  the  other  two ;  held, 
that  the  purchase,  by  the  attorney,  as  agent  for 
three  of  his  clients  only,  was  fraudulent,  as  against 
the  other  two,  who  were  absent  at  the  sheriff's  sale. 
But  as  the  resale  was  made  to  a  honaflde  purchaser, 
who  had  no  notice  of  the  fraud;  also,  held,  that 
both  sales  must  stand  ;  and  that  the  three  creditors, 
who  made  the  fraudulent  purchase,  must  account 
718*]  to  the  other  two,  for  their  *shares  of  the  pro- 
ceeds of  the  last  sale ;  in  proportion  to  the  amount 
of  their  several  interests,  in  the  judgment,  at  the 
time  of  the  sheriff's  sale. 

An  agreement  between  persons  having  separate 
and  distinct  interests,  not  to  bid  against  each  other, 
at  the  sheriff's  sale,  but  to  divide  the  profits  of  the 
purchase,  is  against  public  policy ;  and  is  a  fraud 
upon  other  persons  interested  in  the  sale. 
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It  seems  that  an  attorney,  who  issues  an  execu- 
tion, cannot  become  a  purchaser  at  the  sheriff's  sale,, 
either  on  his  own  account,  or  as  the  agent  of  a  third 
person,  without  the  consent,  and  against  the  inter- 
est of  his  client ;  and  leaving  the  client's  debt  un- 
satisfied. 

Where  the  client,  himself,  is  not  prohibited  from 
purchasing,  the  attorney  may  purchase,  with  his  as- 
sent ;  and  neither  the  defendant  in  the  execution  or 
a  third  person  can  object  to  the  validity  of  such  a 
purchase. 

A  purchase.made  by  a  person  standing  in  the  situa- 
tion of  agent  or  trustee  for  the  sale,  however  fair 
and  honest  it  may  have  been,  must  be  set  aside,  on 
the  application  of  the  cestui  que  trust,  or  principal, 
if  such  application  is  made  within  a  reasonable  time. 

If  the  application  is  not  made  within  a  reasonable 
time,  it  will  be  considered  as  a  waiver*  or  adandon- 
ment  of  the  right. 

What  shall  be  deemed  a  reasonable  time  has  not 
been  settled  by  any  fixed  rule  ;  and  seems  to  depend 
upon  the  exercise  of  the  sound  discretion  of  the 
court,  under  all  the  circumstances  of  each  particu- 
lar case. 

A  person  who  is  incapacitated  from  purchasing  on 
his  own  account,  cannot  purchase  as  the  agent  of  a 
third  person ;  neither  can  he  become  a  purchaser 
through  the  intervention  of  another. 

The  shortest  period  which  a  court  of  equity  is 
bound  to  consider  an  absolute  bar  to  a  suit  respect- 
ing real  estate,  in  analogy  to  the  limitation  of  ac- 
tions at  law,  is  twenty  years. 

In  cases  of  implied  trusts  in  relation  to  personal 
property,  or  to  the  rents  and  profits  of  real  estate, 
where  persons  claiming  in  their  own  right  are 
turned  into  trustees  by  implication,  the  right  of 
action  in  equity  will  be  considered  as  barred  in  six 
years,  in  analogy  to  the  limitations  of  similar  ac- 
tions at  law. 

A  dormant  partner,  who  has  never  been  known  in 
the  transactions  to  which  the  suit  relates,  need  not 
be  made  a  party. 

The  purchaser  of  a  chose  in  action  takes  it  sub- 
ject to  all  equities,  although  a  buna  fide  purchaser 
without  notice. 

Whatever  is  sufficient  to  put  a  purchaser  on  in- 
quiry is.  in  equity,  considered  as  conveying  notice. 

A  bond  given  by  a  debtor  to  his  creditor  is  prima 
I  facie  evidence  of  his  indebtedness,  even  as  against 
I  third  persons. 

An  objection  to  the  jurisdiction,  on  the  ground 
that  a  perfect  remedy  existed  at  law,  should  be 
raised  by  demurrer  to  the  bill,  or  insisted  on  by  the 
defendant  in  his  answer.  It  is  too  late  to  make  the 
objection  at  the  hearing,  unless  the  court  be  wholly 
incompetent  to  afford  the  relief  sought  by  the  bill. 

Where  courts  of  equity  once  had  jurisdiction  of  a 
case,  they  still  retain  it,  though  the  original  ground 
of  jurisdiction,  the  inability  of  the  plaintiff  to  re- 
cover at  law,  no  longer  exists, 

*Courts  of  equity  have  concurrent  jurisdic-  [*71&  . 
tion  with  courts  of  law  in  all  matters  of  account. 

Where  a  courtof  equity  has  gained  jurisdiction  of 
a  cause  for  one  purpose,  it  may  retain  it  generally. 

Citations— 2  Vern.,  692,  764 ;  2  Johns.  Ch.,  271,  369, 
252,  513 ;  3  Conn.,  146  ;  1  Johns.  Ch.,  267,  344 ;  2  Ves., 
Jr.,  200, 440 :  2  Sch.  &  L.,  474,  599  ;  8  Johns.,  520 ;  2  Cai., 
56,  54,  40,  37  ;  9  Johns..  505 ;  17  Johns.,  388 ;  10  Johns., 
596 ;  16  Ves.,  324 ;  6  Johns.,  194;  3  Johns.  Cas.,  32 ;  4 
Johns.  Ch.,  254, 121 ;  8  Ves.,  Jr.,  352  ;  8  Wh..  441;  10 
Ves.,  381,  423 ;  11  Johns.,  464 ;  Code  Civ.  Dis.  Francais 
Liv.  3,  tit.  6,  ch.  2,  art.  1596,  7 :  1  Cox.  Cas.,  140 :  14 
Ves.,  91,  214,  517 ;  5  Ves.,  682,  707 ;  6  Ves.,  266,  625,  631; 
5  Johns.,  47,  48 ;  2  Cow.,  191 ;  Sug.  Vend.,  431 ;  18 
Ves.,  120,  311 ;  12  Ves.,  373 ;  4  Br.  Ch.,  350 :  4  Desaus. 
Ch.,  503, 702, 716 ;  Cooper  Ch.  Cas.,  201 ;  1  Cai.  Cas.,  1 ; 
3  Binn.,  64 ;  2  Hen.  &  Munf .,  245  ;  2  Br.  Ch.,  400 ;  4 
Ves.,  417 :  4  Binn.,  44 ;  9  Ves.,  292 ;  12  Johns..  141 ;  2  P. 
Wms.,307. 

THE  bill  in  this  cause  was  filed  in  Nov., 
1823.     The  defendants  appeared  and  put 
in  their  several  answers,  to  which,  replications 
were  filed  ;  and  witnesses  were  examined.  The 

COWKN  4. 


1825 


HAWLEY  v.  CRAMER. 
L  APPENDIX.] 


material  facts  in  the  case,  are  fully  stated  in 
the  opinion  of  the  court.  The  cause  was  brought 
to  hearing,  on  the  pleadings  and  proofs,  at  the 
stated  term  of  the  court,  in  Mar.,  1825  ;  and 
was  argued  with  much  ability,  by 
Mr.  W.  Hay,  for  the  complainants,  and 
Mr.  S.  G.  Huntingt&n,  for  the  defendants. 
A  final  decree  in  the  cause  was  made  at  the 
July  Term,  1825  ;    and  the  following  opinion 
was  filed  by  the  circuit  judge,  as  containing 
the  reasons  on  which  that  decree  was  founded  : 

WALWORTH,  Oh.  J.  "  The  facts  in  this  case, 
as  they  appear  from  the  pleadings  and  proofs, 
are  substantially  these  :  John  M.  Berry  of 
Moreau,  in  the  County  of  Saratoga,  was  in- 
debted to  the  complainants,  S.  &  A.  Hawley, 
in  the  sum  of  $1,300,  and  to  Marvin  in  the 
sum  of  $500.  He  was  also  indebted  to  the  de- 
fendants, House  &  Myers,  $1,820  ;  Stewart  & 
Knickerbacker  $520,  and  to  DeWolf  $950. 
One  Isaac  B.  Payne  was  also  supposed  to  be 
holden  as  indorser  and  surety  for  Berry  in  the 
sum  of  $2,450,  including  a  small  debt  actually 
due  to  him  from  Berry. 

August  6,  1816,  Berry  being  in  failing  cir- 
cumstances, to  secure  the  payment  of  these 
several  sums,  he  gave  to  all  those  creditors  a 
joint  bond,  in  the  penalty  of  $15,000,  condi- 
tioned to  pay  $7,540,  with  interest ;  and  also 
gave  a  warrant  of  attorney  to  confess  judg- 
ment on  the  bond.  The  defendant,  Cramer, 
witnessed  the  bond  ;  on  the  back  of  which  was 
a  memorandum  of  the  amount  due  to  the 
obligees  respectively.  A  judgment  was  entered 
in  the  Supreme  Court,  on  the  bond  and  war- 
72O*]  rant,  the  9th  day  of  the  same  *month, 
by  Cramer  and  his  partner,  Given,  as  attor 
neys  for  the  obligees.  At  the  execution  of  the 
bond  and  warrant,  it  was  known  to  all  the 
parties  that  the  $2,450,  included  therein,  was 
not  all  due  to  Payne  ;  but  that  it  principally 
consisted  of  debts  for  which  he  was  holden  as 
Berry's  surety.  One  of  these  debts  was  a  note 
from  Berry  to  William  Given,  indorsed  by 
Payne.  On  this  note  the  drawer  and  indorser 
were  both  sued,  and  separate  judgments  ob- 
tained against  them  thereon  ;  and  a  fieri  facia* 
was  issued  on  the  one  against  Berry,  to  the 
Sheriff  of  Saratoga,  in  Oct.  1816,  for  the 
amount  of  that  judgment  and  interest.  In  Feb. 
1817,  the  Hawleys  paid  Given  the  amount  due 
on  the  note,  together  with  the  costs  of  both 
suits,  and  protest,  and  took  an  assignment  of 
both  of  his  judgments  ;  and  in  Mar.  thereafter, 
the  execution  was  satisfied,  by  a  sale  of  Berry's 
personal  property  ;  which  was  bid  off  by  one 
of  the  Hawleys. 

The  debt  to  Knickerbacker  &  Stewart  was 
reduced  to  $301  by  payments  from  Berry.  The 
amount  actually  due  to  Payne,  including  all 
the  Berry  debts  for  which  he  was  made  re- 
sponsible as  his  surety,  was  ascertained  to  be 
only  $890  ;  and  for  that  sum  he  afterwards 
assigned  to  De  Wolf,  all  his  interest  in  the 
$15,000  judgment.  In  Mar.  1817,  Cramer  and 
Given,  as  attorneys  for  the  plaintiffs,  and  at 
the  request  of  House,  Knickerbacker  and  De 
Wolf,  issued  an  execution  on  the  judgment, 
with  a  direction  to  levy  $7,557.75  and  interest, 
&c.  By  virtue  of  this  execution  the  sheriff 
levied  on  all  the  real  property  of  Berry,  a  farm 
in  Moreau  worth  $5,000 ;  and  Aug.  8,  it  was 
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advertised  to  be  sold  at  Waterford.  Sept.  23r 
1817. 

Shortly  before,  or  at  the  sale,  the  Waterford 
creditors,  who  with  Cramer  are  the  defendants 
in  this  suit,  without  the  knowledge  of  the 
complainants,  mutually  agreed  that  Cramer, 
the  attorney  should  attend  the  sale  as  their 
agent,  and  bid  upon  the  farm,  at  his  discretion, 
for  their  separate  benefit.  He  did,  accordingly, 
attend  the  sale  as  the  agent  of  the  Waterford 
creditors,  in  the  absence  and  without  the 
knowledge  of  the  other  persons  interested  in. 
the  judgment,  and  bid  off  the  farm  for  $625. 
Dec.  26,  *1817,  by  direction  of  the  [*721 
Waterford  creditors,  Cramer  sold  the  farm  ta 
Hugh  Peebles  for  $3,600,  in  cash  ;  which  was 
the  full  value  of  the  farm,  exclusive  of  a  mort- 
gage of  $1,400  which  Peebles  held  thereon. 
Cramer  gave  a  quitclaim  deed  of  the  farm  and 
received  the  $3,600,  for  the  defendants,  out  of 
which  they  permitted  him  to  retain  $38.12  for 
the  costs  of  suit  and  sheriff's  fees,  and  also  $2O 
claimed  by  him  to  be  due  on  an  older  judg- 
ment, belonging  to  him,  against  the  premises. 
They  also  left  in  Cramer's  hands  what  they 
considered  the  complainants'  shares  of  the 
$625,  after  deducting  the  $58.12  therefrom, 
and  divided  the  residue  of  the  $3,600  among 
themselves ;  but  in  what  proportions  or  by 
what  ratio  does  not  appear,  except  that  De 
Wolf  admits  he  received  from  $1,818  to  $1,840, 
as  his  proportion.  Before  the  filing  of  the  bill, 
Cramer  paid  to  the  Hawleys  $94.19,  as  their 
proportion  of  the  proceeds  of  the  sale,  and 
which  was  received  wijhout  prejudice  to  their 
f urther  claims  ;  and  he  admits  he  has  still  in 
his  hands  $41.22,  for  Marvin,  which  he  is  and 
ever  has  been  ready  to  pay  over  to  him,  as  and 
for  his  share. 

A  preliminary  question  has  been  raised  by 
the  counsel  for  the  defendants,  of  which  I  will 
first  dispose.  It  is  alleged  in  the  answer  of 
House  and  Myers,  that  one  Reynolds  was 
jointly  interested  with  them  in  their  debt  as  a 
partner.  And  it  is  now  insisted  that  he  should 
have  been  made  a  party  to  the  suit. 

It  might,  perhaps,  be  considered  a  sufficient 
answer  to  this  objection,  that  Reynolds  was 
not  a  party  to  the  judgment  against  Berry, 
and  has  never  been  known  in  the  transactions 
connected  therewith  ;  and  therefore,  as  to  the 


he  must  be  considered  a 
But  what  is  conclusive 


parties  in  this  suit, 
dormant  partner, 
against  the  defendants,  on  this  point,  is  the 
fact,  that  the  statement  of  the  interest  of 
Reynolds,  in  the  answer,  is  not  responsive  to 
anything  contained  in  the  bill  and,  therefore, 
is  not  evidence  for  the  defendants.  And  they 
have  produced  no  proof  whatever  to  show  that 
he  was,  in  fact,  a  partner,  or  a  party  in  interest. 

On  the  part  of  the  Huwleys,  it  is  insisted 
that  the  Given  debt,  with  the  two  bills  of  cost 
thereon,  being  covered  by  *the amount  [*7ii i2 
inserted  in  the  judgment  bond  for  Payne,  they 
as  aHsignees  of  the  debt,  are  entitled  to  a  pri- 
ority ;  or  at  least  to  stand  in  the  place  of 
Payne,  pro  tanto. 

So  far  as  it  respects  the  principal  debt,  and 
the  costs  of  the  suit  against  the  drawer  of  the 
note,  the  Ilawleys  can  have  no  pretense  of 
claim  on  the  fund  raised  by  thesuleof  the  real 
estate  of  Berry.  The  evidence  is  conclusive 
that  the  whole  amount  of  the  judgment  against 
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the  drawer  of  the  note  was  raised  by  the  sale 
of  his  personal  property,  which  was  bid  off  by 
Alpheus  Hawley  ;  who  also  gave  a  receipt  in 
full  of  the  execution.  As  to  the  cost  of  the 
«uit  against  the  indorser  (about  $35),  under  all 
the  circumstances  connected  with  that  trans- 
action, I  think  it  may  be  fairly  presumed  to 
have  been  an  advance  of  that  amount,  by  the 
Hawleys,  for  the  benefit  of  Berry,  without  any 
intention  on  their  part  of  holding  Payne  re- 
sponsible therefor  ;  and  without  any  expecta- 
tion of  being  reimbursed  out  of  the  property 
secured  by  the  $15,000  judgment.  They  have, 
therefore,  no  claim  to  be  substitute  in  the 
place  of  Payne  for  the  amount  of  that  cost. 

Neither  can  the  claim  of  the  defendant  De 
Wolf,  for  the  whole  $2,450,  under  the  assign- 
ment from  Payne,  be  sustained  in  a  court  of 
equity  In  his  answer  De  Wolf  denies  all 
knowledge  of  the  actual  amount  due  from 
Berry  to  Payne  at  the  time  of  the  assignment. 
But  this  is  not  sufficient  to  entitle  him  to  the 
whole  amount,  as  a  bona  fide  purchaser  with- 
out notice.  He  was  the  purchaser  of  a  mere 
chose  in  action  ;  and  took  the  right  of  Payne 
subject  to  all  the  equities  which  existed  against 
that  right,  in  the  hands  of  Payne.  Coles  v. 
Jones,  2  Vern.,  692;  Turton  v.  Benson,  2 
Id.,  764  ;  Tourvitte  v.  Naish,  3  P.  Wms.,  307  ; 
Livingston  v.  Hubbs,  2  Johns.,  Ch.,  512.  But 
-on  the  principles  which  are  applicable  to  pur- 
chasers of  the  legal  estate,  De  Wolf  cannot  be 
considered  a  bona  fide  purchaser  for  this  whole 
amount.  Being  a  party  to  the  bond  and  war- 
rant, he  is  constructively  chargeable  with 
notice  ot  the  real  situation  of  Payne's  debt. 
Besides,  he  had  actual  information  of  that 
which  was  sufficient  to  put  him  on  inquiry  ; 
and  whatever  is  sufficient  to  put  a  party  on 


723*]  inquiry  is 
conveying  notice 


in  equitv,  considered  *as 
(3  Conn.",  146.)     On  this 


ground,  in  Sterry  v.  Arden,  1  Johns.  Ch.,  267; 
Chancellor  Kent  held  a  purchaser  chargeable 
with  constructive  notice,  who  had  only  heard 
that  the  vendor  had  made  some  provision  for 
his  daughter,  out  of  the  property.  And  this 
principle  is  fully  supported  by  the  English 
authorities. 

In  Taylor  v.  Slibert,  2  Ves.,  Jr.,  440,  Ld. 
Rosslyn  says  :  "It  has  been  determined  that 
a  purchaser  being  told  particular  parts  of  an 
estate  were  in  possession  of  a  tenant,  without 
any  information  as  to  his  interest,  and  taking 
it  for  granted  it  was  a  lease  from  year  to  year, 
was  bound  by  a  lease  the  tenant  had,  which 
was  a  surprise  upon  him.  That  was  rightly  de- 
termined ;  for  it  was  sufficient  to  put  the  pur- 
chaser upon  inquiry  that  he  was  informed  the 
estate  was  not  in  the  actual  possession  of  the 
person  with  whom  he  contracted."  And  these 
remarks  of  Ld.  Rosslyn  are  quoted  with  ap- 
probation by  Ld.  Redesdale,  as  containing  a 
doctrine  which  had  never  been  doubted. 
Croflon  v.  Ormnby,  2  Sch.  &  L. ,  599. 

De  Wolf,  in  his  answer,  admits  that  at  or 
about  the  time  of  executing  the  bond  and  war- 
rant, which  was  many  months  previous  to  his 
purchase  of  Payne's  right,  he  was  informed 
that  the  $2,450  was  not  all  due  to  Payne,  but 
was  intended  to  cover  indorsements  and  re- 
sponsibilities for  Berry,  and  which  he  might 


thereafter  be  compelled  to  pay. 
knowledge,  if  De  Wolf  did,  in 
£44 


And  with  this 
in  fact,  as  he  al- 


leges in  his  answer,  purchase  of  Payne  with- 
out ascertaining  how  much  was  actually  due, 
it  was  cranta  negligentia.  Payne  sold  to  him 
his  right  in  the  judgment  for  $890,  the  exact 
sum  due ;  and  if  D6  Wolf  was  not  informed 
that  was  the  real  amount  due,  he  must  have 
remained  intentionally  and  willfully  ignorant 
of  that  fact,  for  the  purpose  of  obtaining  more 
than  his  fair  proportion  of  the  proceeds  of  the 
judgment.  And  it  appears  by  his  answer  that 
he  has,  in  truth,  obtained  more  than  his  fair 
proportion  ;  even  as  between  him  and  his  co- 
defendants  in  this  cause.  Under  such  circum- 
stances he  has  no  reason  to  complain  of  any 
hardship  in  the  application  of  the  maxim  caveat 
emptor,  to  his  purchase  of  Payne's  interest  in 
*the  judgment.  The  assignment  must  [*724 
be  permitted  to  stand  only  for  the  $890  actually 
due  ;  and  the  residue  of  the  $2,450,  together 
with  the  amount  paid  by  Berry  to  Kuicker- 
backer  and  Stewart,  must  be  considered  as 
stricken  out  of  the  judgment.  It  appears  from 
the  testimony  of  Payne,  that  the  assignment 
was  made  after  the  sale  of  the  personal  prop- 
erty, which  was  in  March,  1817 :  and  if  the 
$890  included  in  the  interest  on  Payne's  claim 
up  to  that  time. which  is  not  at  all  improbable, 
De  Wolf  will  still  get  a  dividend  on  a  few  dol- 
lars more  than  his  equitable  right  in  the  judg- 
ment. 

It  follows,  from  the  reduction  of  De  Wolf's 
claim  under  the  assignment,  to  the  real  amount 
which  was  dufe  to  Payne,  that  the  amount  left 
in  the  hands  of  Cramer  for  the  complainant's 
shares  of  the  purchase  money  bid  at  the 
sheriff's  sale,  is  less  than  they  were  actually 
entitled  to,  even  if  they  are  to  be  concluded  by 
that  sale.  And  if  they  are  limited  to  their  pro- 
portions of  the  $625  bid  at  that  sale,  there  can 
be  no  propriety  in  permitting  Cramer  to  retain 
out  of  that  amount  the  $20  alleged  to  be  due 
him  on  an  older  judgment.  If  the  purchase 
by  him  as  the  agent  of  the  Waterford  creditors 
was  a  bona  fide  and  legal  purchase,  it  was  a 
purchase  subject  to  all  prior  incumbrances;  and 
if  any  such  existed,  the  Waterford  creditors 
should  have  paid  them  without  deducting  the 
amount  from  the  purchase  money  in  which 
other  persons  had  an  interest.  As  well  might 
they  claim  to  deduct  from  that  purchase  money 
the  whole  amount  of  the  mortgage  to  Peebles, 
which  was  also  an  older  incumbrance  on  the 
premises  sold.  The  costs  and  sheriff's  fees, 
only,  being  deducted  from  the  amount  bid, 
would  leave  $586.88  to  be  distributed;  and  the 
whole  amount  due  on  the  judgment,  exclusive 
of  interest,  was  $5,761.  Considering  these  as 
the  basis  of  distribution,  the  proportionate 
share  of  the  Hawleys  would  exceed  $130,  and 
that  of  Marvin  would  be  something  more  than 
$50.  But  the  amount  left  in  Cramer's  hands 
for  the  Hawleys  was  only  $107.16,  and  for 
Marvin  $41.22,  of  which  the  latter  has  received 
nothing  ;  and  the  former  for  some  cause  which 
is  unexplained,  have  been  paid  only  $94.19. 
Admitting,  therefore,  that  the  complainants 
have  no  claim  beyond  this  amount  they  have  an 
Unquestionable  right  to  a  decree  for  [*725 
an  account  of  the  net  proceeds  of  the  sheriff's 
sale,  and  for  the  payment  of  their  respective 
proportions  thereof. 

But  the  defendants  insist  that  this  part  of  the 
claim  is  barred  by  the  Act  of  Limitations.  The 
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sheriff's  sale  was  in  Sept.,  1817;  the  bill  of  the 
complainants  was  filed  in  Nov.,  1823,  and  the 
appearance  of  all  the  defendants  was  entered 
Dec.  8,  thereafter,  and  within  six  years  after 


complainants,  or  that  any  part  of  the  same  had 
been  paid  to  them  by  Berry,  they  might  have 
set  up  that  defense  in  their  answer.  In  which 
case  the  defendants  would  have  been  permitted 


the  sale  to  Peebles.     The  sheriff's  deed  is  not   to  establish  the  fact  by  proof  at  the  hearing  or 
among  the  exhibits  in  the  cause,  and  has  not  j  by  a  cross-bill,  they  might  have  called  on  the 


been  read  in  evidence.  It  does  not,  therefore, 
certainly  appear  at  what  time  the  sale  was  con- 
summated by  the  execution  of  a  deed.  But  I 
think  it  may  be  fairly  inferred,  from  the  facts 
in  the  case,  that  the  deed  was  not  actually  exe- 
cuted until  about  the  time  of  the  sale  of  the 
farm  to  Peebles.  In  ordinary  cases,  the  exe- 
cution of  the  sheriff's  deed  will  have  relation 
to  the  back  time  when  the  sale  actually  took 
place  ;  and  it  is  the  usual  practice  to  date  them 
at  that  time,  though  executed  afterwards.  But 
this  relation,  which  is  a  fiction  of  law,  is  never 
to  be  adopted  when  third  persons,  who  are  not 
parties  or  privies,  will  be  prejudiced  thereby. 
Heath  v.  Ross,  12  Johns.,  141.  The  Statute  of 
Limitations  could  not  begin  to  run  until  the 
purchasers  became  legally  liable  for  the  pur- 
chase money,  which  was  not  until  the  actual 
execution  of  the  deed  by  the  sheriff.  It  has 
been  frequently  decided  by  the  Supreme  Court 
that  a  sheriff's  sale  is  within  the  Statute  of 
Frauds  ;  and  that  the  execution  of  the  deed  is 
necessary  to  devest  the  title  of  the  defendent  in 
the  execution.  These  decisions  have  been  sanc- 
tioned by  the  highest  judicial  tribunal  in  the 
State,  vattin  v.  Jackson,  in  Error,  8  Johns. ,  520. 
The  execution  on  which  the  farm  was  sold,  is 
in  evidence,  but  there  is  no  return  thereon, 
neither  is  there  any  receipt  or  memorandum  to 
show  that  any  money  was  ever  received  by  the 
sheriff  or  by  any  other  person  on  the  execu- 
tion. The  necessary  inference  from  these 
facts,  taken  in  connection  with  the  answers  of 
the  defendants,  is,  that  no  money  was  paid  or 
received  on  account  of  the  farm  until  the  sale 
to  Peebles.  And  the  attempt  by  the  defend- 
ants, at  that  time,  to  apportion  to  the  com- 
726*]  plainants  *their  shares  of  the  proceeds 
of  the  sheriff's  sale,  is  a  sufficient  admission  of 
their  liability  to  account,  to  take  the  case  out 
of  the  Statute  of  Limitations. 

Another  objection  which  has  been  urged  by 
the  defendant  s  counsel  is,  that  there  is  no  evi- 
dence to  support  the  averment  in  the  complain- 
ant's bill,  that  Berry  was  indebted  to  them  in 
the  sums  therein  stated — the  defendants  in 
their  answers  having  denied  all  knowledge  of 
such  indebtedness. 

The  defendants  all  admit,  by  their  answers, 
that  in  the  bond  and  warrant  given  by  Berry, 
there  was  included  the  sum  of  $1,300,  as  and 
for  a  debt  of  that  amount  due  from  him  to 
the  Hawleys,  and  $500  as  and  for  a  debt  of 
of  that  amount  due  to  Marvin.  The  bond  ex- 
ecuted by  Berry  has  been  proved  and  is  an 
exhibit  in  the  cause  ;  and  that,  taken  in  con- 
nection with  this  admission  in  the  answers  of 
the  defendants,  is  primafiade  evidence  of  the 
debts  due  to  the  complainants,  as  stated  in 
their  bill.  The  defendants,  by  their  answers, 
do  not  even  pretend  that  they  have  any  reason 
to  believe  these  sums  were  fraudulently 
inserted  in  the  bond  and  warrant,  when  no 
such  debts  were  really  due.  If  the  defendants 
had  any  reason  to  suspect  that  the  sums,  thus 
included  in  the  bond  and  warrant,  were  not 
real  and  bona  fide  debts  due  from  Berry  to  the 


complainants  to  disclose  the  consideration  and 
grounds  of  such  indebtedness,  and  the  pay- 
ments, if  any,  which  had  been  made  thereon. 
The  bond,  as  against  Berry,  is  conclusive  evi- 
dence of  the  debts,  unless  some  fraud  or  mis- 
take in  the  transaction  could  be  shown.  And 
it  must,  at  least,  be  prima  facie  evidence  of  the 
indebtedness  as  against  third  persons ;  espe- 
cially where  such  third  persons  are  parties  to 
the  same  instrument. 

Another  objection  has  been  made  by  the  de- 
fendants' counsel  which  goes  to  the  jurisdic- 
tion of  the  court.  It  is  urged  that  if  the  com- 
plainants have  any  subsisting  claim  against  any 
of  the  defendants,  they  have  a  complete  and 
ample  remedy  at  law. 

*  Although  the  counsel,  on  the  argu-  [*727 
ment,  appeared  to  have  but  little  confidence  in 
this  objection,  yet,  as  it  has  been  made  one  of 
the  formal  points  in  the  cause,  it  may  be  proper 
that  I  should  give  it  some  consideration.  This 
objection  to  the  jurisdiction  is  made,  for  the 
first  time,  at  the  hearing.  It  was  neither  raised 
by  demurrer  to  the  bill,  nor  insisted  on  as  a 
ground  of  defense,  in  the  answer  of  the  de- 
fendants. They  have  thus  submitted  the  cause 
to  the  cognizance  of  the  court,  and  they  now 
come  too  late  with  this  objection  to  its  jurisdic- 
tion, unless  the  court  be  wholly  incompetent  to 
grant  the  relief  which  the  complainants  have 
sought  by  their  bill.  Ludlow  v.  Simond,  2  Cai. 
Cas.,  56,  per  Kent,  Oh.  J. ;  Id.,  40,  per  Thomp- 
son, J.,  and  UnderhUl  v.  Van  Cortlandt,  2 
Johns.  Ch.,  369. 

If  the  defendants  were  not  too  late  with  this 
objection,  it  would  still  be  somewhat  doubtful 
whether  the  complainants  had  a  remedy  at 
law,  against  their  co-plaintiffs  in  the  judgment, 
to  recover  their  equitable  proportions  of  the 
amount  raised  by  the  sale,  though  I  am  in- 
clined to  the  opinion  that  they  might  have  re- 
covered against  them,  respectively,  in  actions 
for  money  had  and  received,  within  the  prin- 
ciples which  by  modern  decisions  have  been 
applied  to  that  action.  But  the  remedy  at  law 
was  doubtful,  and  would  have  required  a  mul- 
tiplicity of  actions  ;  either  of  which  grounds 
would  be  sufficient  to  authorize  the  interfer- 
ence of  a  court  of  equity.  Neither  does  it  fol- 
low, of  course,  that  this  court  is  ousted  of  juris- 
diction in  all  cases  where  the  party  has  a  per- 
fect remedy  at  law.  The  proposition  is  un- 
doubtedly correct  as  a  general  principle  ;  but 
the  rule  is  subject  to  many  exceptions.  There 
is  a  great  variety  of  cases  where  courts  of 
equity  have  concurrent  jurisdiction  with  courts 
or  law  ;  and  such  is  the  case  in  all  matters  of 
account.  Per  Thompson.  «/.,  in  Ludltnr  v. 
Simond,  2  Cai.  Cas.,  37,  and  per  Kent.  Ch.  J., 
in  Pott  v.  Kimberly,  9  Johns.,  505.  The  ex- 
tension of  the  equitable  principles  upon  which 
actions  for  money  had  and  received  may  be 
sustained  in  courts  of  law  has  not  devested  the 
courts  of  equity  of  their  ancient  jurisdiction 
in  all  matters  of  account.  It  is  an  established 
principle,  that  where  a  court  of  equity  once 
had  jurisdiction,  *it  will  still  Insist  on  [*728 
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retaining  it,  though  the  original  ground  of 
jurisdiction,  the  inability  of  the  party  to  re- 
cover at  law  no  longer  exists.  Per  Spencer, 
C h.  J.,  in  King  v.  Baldwin,  17  Johns.,  388. 
And  the  late  Chancellor  Kent,  while  delivering 
his  opinion  in  the  Court  of  Errors,  in  Ludlow 
v.  Simnnd,  observes:  "I  should  regret  exceed- 
that  any  opinion  which  might  be  given 


by  this  court  should  tend  to  embarrass  the  be- 
nign and  well  settled  jurisdiction  of  chancery, 
in  the  unlimited  cognizance  of  accounts."  (2 
Cai.  Gas.,  54.) 

Again  ;  the  complainants  had  a  right  to  come 
into  this  court  for  a  discovery  of  the  amount 
paid  to  the  defendants  by  Berry  ;  to  ascertain 
the  proceeds  of  the  judgment,  which  had  been 
received  by  them  respectively ;  to  ascertain 
the  amount  which  was  actually  due  to  De 
Wolf,  under  the  assignment  from  Payne  ;  and 
to  settle  the  rights  and  proportions  of  the  re- 
spective parties  in  the  distribution  of  the  fund. 

And  it  is  a  settled  rule  in  equity,  that  when 
the  court  has  gained  jurisdiction  of  the  cause 
for  one  purpose,  it  may  retain  it  generally. 
Per  Spencer,  J.,  in  JRat/ibone  v.  Warren,  10 
Johns.,  596. 

Another  objection  contained  in  the  written 
points  of  the  defendants,  but  which  was  not 
mentioned  on  the  argument,  is,  that  the  com- 
plainants are  improperly  joined. 

This  objection  could  not  have  been  intended 
to  be  seriously  urged  ;  for  there  is  no  rule  in 
equity  which  is  better  settled  than  the  one  that 
all  persons  having  an  interest  in  the  distribu- 
tion of  the  fund  or  in  the  subject-matter  of  the 
suit  must  be  made  parties,  either  as  complain- 
ants or  defendants,  if  within  the  jurisdiction 
of  the  court.  And  although  there  are  excep- 
tions to  this  rule,  those  exceptions  are  only  by 
way  of  excuse  for  not  bringing  all  the  parties 
in  interest  before  the  court.  In  Cockbum  v. 
Thompson,  16  Ves.,  324,  Ld.  Eldon  mentions  a 
variety  of  cases  of  this  description.  The  ob- 
jection that  there  is  a  misjoinder  of  complain- 
ants can  only  be  sustained  where  several  per- 
sons file  a  joint  bill,  for  separate  and  distinct 
causes  of  action,  having  no  connection  with 
each  other  ;  neither  as  it  respects  the  rights  of 
the  complainants,  or  the  rights  of  the  defend- 
729*]  ants.  *In  this  case,  the  subject-matter 
of  the  suit,  in  respect  to  all  the  parties,  is  the 
same  ;  though  their  rights  and  liabilities  may 
be  separate  and  distinct,  as  it  respects  the  dis- 
tribution of  the  fund  ;  and  it  would  have  been 
a  valid  objection  that  either  of  the  parties  to 
the  judgment,  and  who  had  a  subsisting  inter- 
est in  the  subject-matter  of  the  suit,  was  not  a 
party. 

Having  disposed  of  these  preliminary  ques- 
tions, I  proceed  to  the  examination  of  the  one  of 
more  importance,  the  principal  one  in  the  cause, 
and  which  has  probably  produced  this  suit. 

Have  the  complainants  any  claim  beyond 
their  proportionate  shares  of  the  amount  of  the 
bid  at  the  sheriff's  sale  ? 

I  have  examined  this  question  with  much 
care  and  attention,  not  so  much  on  account  of 
the  effect  which  my  decision  may  have  upon 
the  interests  of  the 'parties  to  the  suit,  which 
should  always  be  a  subject  of  secondary  con- 
sideration with  the  court,  as  on  account  of  the 
important  principles  which  are  involved  in 


that  decision. 
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After  a  full  investigation  of 


the  subject,  I  have  arrived  at  the  conclusion 
that  the  validity  of  the  purchase  at  the  sheriff's 
sale  cannot  be  sustained;  and,  consequently, 
that  the  complainants  are  entitled  to  their  pro- 
portionate shares  of  the  amount  which  was  re- 
ceived by  the  defendants,  on  the  subsequent 
sale  of  the  farm  to  Peebles. 

But  though,  under  all  the  circumstances  of 
this  case,  I  am  compelled  to  pronounce  the 
purchase  at  the  sheriff's  sale  fraudulent  and 
void  as  against  the  complainants,  upon  the 
principles  of  equity,  there  is  nothing  in  this 
decision  which  necessarily  implicates  the  char- 
acters of  the  defendants.  The  transaction  was 
a  contest  by  creditors  to  obtain  a  preference  in 
the  collection  of  their  just  demands  which 
were  due  from  a  debtor  who  was  insolvent. 
And  though  these  defendants,  for  the  purpose 
of  securing  such  preference,  acting  under  a 
mistaken  impression  as  to  their  legal  rights, 
have  made  a  purchase  which  is  deemed  con- 
structively fraudulent,  as  being  contrary  to 
public  policy  and  inconsistent  with  the  equita- 
ble rights  of  the  complainants,  it  is  still  per- 
fectly *reconcilable  with  the  moral  hon-  [*73O 
esty  of  the  persons  concerned  in  making  such 
purchase. 

The  complainants  allege  that  the  purchase 
at  the  sheriff's  sale  was  fraudulent  and  void  as 
against  them  : 

1.  Because  the  execution  was  issued  without 
their  knowledge  or  consent. 

2.  Because  they  were  not  informed  of  the 
time  and  place  of  sale  ;  and, 

3.  Because  John  Cramer,  one  of  the  attor- 
neys for  the  plaintiffs,  and  whose  name  ap- 
peared upon  the  execution  as  such  attorne3% 
became  the  purchaser,  by  collusion  with  the 
other  defendants,  at  a  sum  far  below  the  real 
value  of  the  property  ;  and  this  in  the  absence 
and  without  the  knowledge  or  consent  of  the 
complainants.     And  in  connection  with  this  is 
the  point  arising  out  of  the  facts  stated  in  the 
answer,  as  to  the  agreement  made  by  the  de- 
fendants with  each  other, ^previous  to  and  at 
the  sale. 

Before  I  proceed  to  the  examination  of  these 
points,  I  will  barely  remark  that  as  it  satisfac- 
torily appears  that  no  money  was  paid  to  the 
sheriff  by  the  defendants,  or  by  Cramer,  thei 
agent  of  the  Waterford  creditors,  on  the  sale 
upon  the  execution  ;  and  the  purchase  being 
made  with  the  moneys  due  on  the  judgment,  a 
part  of  which  purchase  money  belonged  to  the 
complainants,  it  might  be  questionable  whether 
a  trust  in  their  favor,  pro  tanto,  was  not  cre- 
ated by  such  purchase.  But  as  this  has  neither 
been  made  a  point  in  the  cause,  nor  discussed 
at  the  hearing,  I  shall  not  go  into  the  examina- 
tion of  that  question. 

1.  It  is  admitted  in  the  answers  of  some  of 
the  defendants,  that  the  execution  was  issued 
at  the  request  of  House,  Knickerbacker  and 
De  Wolf,  in  the  absence  of  the  complainants  ; 
and  probably,  at  the  time,  it  was  without  their 
knowledge.  But  the  defendants  all  deny  any 
fraudulent  intent  in  taking  out  the  execution, 
and  the  complainants  have  produced  no  evi- 
dence whatever  to  contradict  this  point  of  the 
answers.  And  all  suspicion  of  fraud,  or  of 
any  improper  object  in  issuing  the  execution, 
is  rebutted  by  the  fact  that  it  remained  nearly 
five  months  in  the  sheriff's  hands  before  the 
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farm  was  advertised  for  sale  thereon.  Besides,  other,  but  to  unite  in  the  purchase,  was,  of  it- 
self, against  public  policy  and  was  construct- 

linst  their  co- 
Jerry,  the  de- 


73 1*J  there  can  be  no  doubt  *of  the  right  of 
either  of  the  parties  interested  in  the  judgment 
to  call  for  an  execution,  without  consulting 
their  co-plaintiffs,  unless  there  was  some  ex- 
press agreement  or  understanding  to  the  con- 
trary ;  and  none  is  pretended  in  this  case. 

2.  It  appears  that  the  farm  was  advertised 
for  sale  in  the  manner  prescribed  by  law,  in  a 
public  newspaper  of  the  county.  And  wheth- 
er that  paper  was  published  at  Waterford,  as 
both  parties  have  supposed  in  their  pleadings 
in  this  cause,  or  at  Ballston  Spa,  as  the  proofs 
would  seem  to  indicate,  is  wholly  immaterial. 
In  the  absence  of  all  evidence  to  the  contrary, 
I  am  also  bound  to  presume  that  the  officer 
complied  with  the  other  requisites  of  the  Stat- 
ute, by  affixing  up  notices,  of  the  time  and 
place  of  sale,  at  three  of  the  most  public  places 
in  the  town  where  the  land  was  to  be  sold. 
This  was  legal  notice  to  all  persons  interested 
in  the  sale.  But  in  addition  to  this  legal  notice, 
the  answer  of  De  Wolf  is  positive,  that,  before 
the  sale,  he  gave  actual  notice  to  Marvin  of 
the  time  and  place  when  it  was  to  be  made, 
and  requested  him  to  attend,  or  to  make  some 
arrangement  in  relation  to  the  property.  This 
part  of  the  answer  is  responsive  to  the  bill, 
and  being  uncontradicted,  is  conclusive  evi- 
dence of  the  fact.  The  testimony  of  Given  is 
nearly  as  positive,  as  to  the  information  which 
he  communicated  to  Alpheus  Hawley.  And 
though  it  is  probable  Hawley  may  have  mis- 
taken the  day,  or  even  possible  that  Given  un- 
intentionally misinformed  him  as  to  the  time, 
yet  neither  of  those  circumstances  could  form 
any  sufficient  ground  for  impeaching  the  va- 
lidity of  the  sale. 

8.  The  defendants  have  expressly  denied  the 
existence  of  any  fraud  or  fraudulent  inten- 
tions, in  the  employment  of  Cramer  to  pur- 
chase in  the  property  for  them  on  the  execu- 
tion. But  this  general  denial  is  not  sufficient 
in  this  case,  though  it  may  be  sufficient  to  re- 
but the  presumption  of  any  corrupt  intention 
on  the  part  of  the  defendants.  If  a  party,  in 
his  answer,  admit  the  existence  of  facts  which 
render  the  transaction,  in  which  he  has  been 
engaged,  legally  or  constructively  fraudulent 
as  against  the  complainants,  his  general  denial 
of  all  fraud  will  not  counteract  or  alter  the 
73*2*]  legal  *effect  of  such  admission.  It  may 
rebut  the  presumption  of  a  corrupt  intention 
to  defraud,  but  it  cannot  affect  the  legal  con- 
clusion which  the  court  is  bound  to  draw  from 
the  facts  admitted. 

In  this  case,  from  the  admission  of  the  de- 
fendants, there  can  be  no  doubt  of  the  fact  that 
the  Waterford  creditors  agreed  not  to  bid 
against  each  other  at  the  sheriff's  sale ;  and 
that  they  also  agreed  to  employ  Cramer,  one 
of  the  attorneys  for  all  the  parties  on  the  rec- 
ord, as  their  separate  agent  to  bid  in  the  prop- 
erty for  their  joint  benefit  in  the  proportion  to 
their  respective  interests  in  the  judgment ;  and 
to  exclude  the  complainants  from  any  partici- 
pation in  the  benefits  arising  from  the  pur- 
chase, beyond  their  proportions  of  the  amount 
actually  bid  at  the  sale. 

If  the  plaintiffs  in  the  judgment  are  to  be 
considered  as  having  distinct  and  separate  in- 
terests therein,  and  an  respecting  different 
rights,  their  agreement  not  to  bid  against  each 
COWBN  4. 


ively  fraudulent,  not  only  as  a 
plaintiffs,  but  also  as  against 
fendant  in  the  execution. 

In  Doolin  v.  Ward,  6  Johns.,  194,  the  Su- 
preme Court  of  this  State  decided  that  an 
agreement  by  two  persons  that  they  would  not 
bid  against  each  other  at  an  auction,  that  one 
should  buy  in  the  articles,  and  they  would 
afterwards  divide  the  same  equally  between 
them,  was  against  public  policy,  and  was  void, 
as  tending  injuriously  to  affect  the  character 
and  the  value  of  sales  at  auction.  In  Jones  v. 
Caswell,  3  Johns.  Gas.,  32,  Radcliff,  J.,  ob- 
serves :  "  The  law  has  regulated  sales  on  exec- 
ution with  a  jealous  care,  and  enjoined  such 
proceedings  as  are  likely  to  promote  a  fair 
competition.  A  combination  to  prevent  such 
competition  is  contrary  to  morality  and  sound 
policy.  It  operates  as  a  fraud  upon  the  debtor 
and  remaining  creditors,  by  depriving  the  form- 
er of  the  opportunity  which  he  ought  to  pos- 
sess of  obtaining  a  full  equivalent  for  the  prop- 
erty which  is  devoted  to  the  payment  of  his 
debts,  and  opens  the  door  for  oppressive  spec- 
ulations." And  these  principles  are  expressly 
recognized  and  fully  sanctioned  by  the  late 
Chancellor,  in  Troup  v.  Wood,  4  Johns.  Ch., 
254.  *In  the  present  case,  can  there  be  [*733 
any  doubt  that  the  sacrifice  of  the  Berry  farm, 
for  about  one  sixth  of  its  actual  value  in  cash, 
was  the  immediate  and  inevitable  result  of 
this  agreement,  entered  into  by  the  five  Wat- 
erford creditors,  representing  three  distinct 
and  separate  interests  in  the  judgment ;  and 
this,  too,  in  the  absence  and  without  the  knowl- 
edge of  the  other  persons  who  were  interested 
in  the  sale  ?  Had  this  illegal  agreement  not 
been  entered  into,  there  is  no  probability  that 
either  of  them  would  have  suffered  the  prop- 
erty to  be  sold  at  such  an  enormous  sacrifice, 
and  leave  their  debts  unpaid. 

But  this  is  not  the  only  objection  which  the 
complainants  urge  against  the  validity  of  the 
purchase.  They  also  complain  that  the  Water- 
ford  creditors  employed  the  attorney  on  record 
to  make  the  purchase  ;  that  they  seduced  him 
from  the  allegiance  which  he  owed  to  all  the 
plaintiffs  in  the  execution  as  their  common 
agent  for  the  collection  of  the  amount  due  on 
the  judgment ;  and  that  they  engaged  him  to 
become  the  separate  agent  of  a  part  of  his 
clients,  in  a  speculation  not  only  inconsistent 
with  but  directly  opposed  to  the  interests  of 
the  rest,  and  contrary  to  the  duty  which  he 
owed  to  the  whole  collectively.  And  here  the 
important  question  arises,  which  I  will  now 
consider. 

Can  the  attorney  on  record,  who  issues  an 
execution,  become  a  purchaser  at  the  sheriff's 
sale  on  such  execution,  either  for  his  own 
benefit,  or  as  the  agent  of  others,  against  the 
interest  and  without  the  consent  of  those  for 
whose  benefit  the  execution  issued  ? 

I  consider  the  fact  that  the  purchase  was 
made  by  the  attorney,  without  the  consent  and 
against  the  interest  of  some  of  his  clients,  or 
those  for  whose  benefit  he  is  supposed  to  act 
as  attorney,  as  important  in  this  case.  For 
notwithstanding,  the  court,  in  Howellv.  Baktr, 
4  Johns.  Ch.,  121,  said  that  the  rule  disquali- 
fying solicitors  and  attorneys  from  purchas- 
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ing  at  sales  brought  about  by  their  agency, 
had  strong  pretensions  to  be  applied  to  the  case 
of  an  application  by  the  defendant  in  an  ex- 
ecution to  set  aside  a  purchase  made  by  the 
plaintiff's  attorney,  the  late  Chancellor,  inten- 
734*]  tionally  *avoided  deciding  that  point, 
though  it  was  directly  before  him  in  that  suit. 
I  think  the  doctrine  has  never  been  carried  to 
that  extent,  even  in  the  decisions  of  the  En- 
glish courts,  which  have  gone  the  farthest  on 
this  subject.  The  reasons  why  the  attorney  or 
agent  is  not  permitted  to  purchase,  is  because 
it  is  supposed  to  be  inconsistent  with  the  duty 
which  he  owes  to  those  for  whom  he  is  em- 
ployed to  act ;  and  from  the  relation  which 
exists  between  the  agent  and  his  principal ;  or 
between  the  attorney  and  his  client.  But  these 
reasons  cannot  apply  to  the  defendant  in  the 
execution.  The  plaintiff's  attorney  owes  no 
allegiance  to  the  defendant,  and  is  under  no 
obligation  of  duty  to  take  care  of  his  interest ; 
neither  is  there  any  confidential  connection 
existing  between  them.  There  can  be  no  doubt 
of  the  right  of  a  plaintiff  to  purchase  on  his 
own  execution.  And  I  think  there  can  be  as 
little  doubt  of  the  right  of  the  attorney  to  pur- 
chase for  his  client,  with  his  assent ;  or  to  pur- 
chase for  himself,  or  as  the  agent  of  a  third 
person,  with  the  like  permission.  There  are 
cases  in  which  the  client,  himself,  is  not  per- 
mitted to  purchase,  and  in  all  such  it  may  be 
proper  to  extend  the  like  prohibition  to  his  at- 
torney or  agent.  The  case  of  a  solicitor  to  a 
commission  of  bankruptcy,  in  England,  is  one 
of  this  description.  The  assignees  are  not  per- 
mitted to  become  purchasers  of  the  bankrupt's 
effects ;  and  the  same  rule  is  applied  to  the 
solicitor  to  the  commission,  who  is  their  agent 
in  the  management  of  the  estate.  He  cannot 
purchase,  even  by  permission  of  the  assignees, 
without  the  consent  of  all  the  parties  interested 
in  the  fund  arising  from  the  sale.  Ex  parte 
James,  8  Ves.,  Jr.,  352. 

All  the  cases,  on  the  subject  of  purchases 
by  persons  standing  in  the  situation  of  actual 
trustees  for  the  sale,  were  ably  and  elaborately 
reviewed  by  Cliancettor  Kent,  in  Davoue  v.  Fan- 
ning, 2  Johns.  Ch. ,  252.  It  would,  therefore, 
be  considered  presumption  in  me  to  go  over 
that  ground,  and  I  shall  not  attempt  it ;  but 
content  myself  with  observing  that  the  princi- 
ples there  settled,  by  him,  have  been  sanc- 
tioned by  the  highest  court  in  the  Union. 
Wormley  v.  Wornuey,  8  Wh.,  441.  In  all  such 
cases,  the  rule  appears  now  to  be  fully  settled, 
735*]  that  the  purchase,  however  *fair  and 
honest  it  may  have  been,  must  be  set  aside  on 
the  application  of  any  of  the  parties  in  inter- 
est ;  provided  such  application  be  made  within 
a  reasonable  time  after  the  sale  ;  which  is  to 
be  judged  of  by  the  court,  under  all  the  cir- 
cumstances of  the  case.  And  the  fact  that  the 
purchase  was  made  by  the  trustee  through  the 
intervention  of  a  third  person,  or  that  the  trust- 
ee purchased  as  agent  for  another,  makes  no 
difference  in  the  legal  effect  of  the  transaction, 
or  in  the  application  of  the  general  rule.  A 
person  who  is  incapacitated  from  purchasing 
on  his  own  account,  cannot  in  any  case,  or 
under  any  circumstances,  buy  as  the  agent  of 
a  third  person.  Ex  parte  Bennet,  10  Ves.,  Jr., 
381. 

So  far  as  I  have  been  able  to  discover,  the 
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question,  whether  an  attorney  can  become  a 
purchaser  without  the  consent  of  his  client, 
for  whose  benefit  the  sale  is  made  ;  or  whether 
he  stands  in  the  same  situation  as  regards  his 
client,  as  the  trustee  or  other  agent  does  in  re- 
lation to  his  cestui  que  trust  or  principal,  has 
not  been  judicially  settled  in  any  of  the  courts 
of  this  country.  In  the  English  courts  the 
rule  is  frequently  referred  to  by  counsel,  as 
being  perfectly  settled,  and  well  understood. 
But  even  there  I  have  been  able  to  find  but 
few  reported  cases,  except  in  bankruptcy, 
where  a  purchase  by  the  attorney  has  been 
set  aside,  notwithstanding  it  was  perfectly  fair 
in  all  its  circumstances.  The  fact  that  lands 
are  not  there  sold  under  judgments  in  the  com- 
mon law  courts,  and  that  sales  made  by  order 
of  the  courts  of  equity  are  examined  and  passed 
upon  by  the  court,  on  the  coming  in  of  the 
master's  report  of  the  sale,  will,  probably,  ac- 
count for  the  small  number  of  cases  that  ap- 
pear in  the  English  reports.  The  case  of  Owen 
v.  Foulkes,  mentioned  in  a  note  to  Lacy's  case, 
6  Ves.,  Jr.,  631,  was  a  purchase  by  the  solicitor 
in  the  cause  ;  a  bill  filed  by  creditors  ;  the  pur- 
chase perfectly  fair ;  the  solicitor  bidding 
openly  in  the  presence  of  very  respectable 
persons  concerned  for  mortgages  and  credit- 
ors, and  declaring  that  he  was  bidding  for 
himself  ;  the  sale,  at  that  time,  being  also  nec- 
essary. The  reporter  says.  "  but  the  general 
rule  prevailed."  And  the  sale  was  set  aside, 
as  has  been  done  in  a  number  of  cases  there 
mentioned,  where  the  purchase  has  been  made 
by  the  solicitor  to  the  commission  in  bank- 
ruptcy. 

*By  the  Roman  law,  guardians  were  [*73O 
prohibited  from  purchasing  the  property  of 
their  wards ;  agents  and  attorneys,  the  prop- 
erty intrusted  to  their  care  and  management  ; 
and  generally,  all  persons,  having  a  trust  or 
charge,  were  disabled  from  purchasing  the 
property  which  was  the  object  of  such  trust. 
And  the  disability  was  extended  to  their  chil- 
dren and  other  persons  under  their  control. 
And  the  new  Civil  Code  of  France  has  carried 
the  principle  to  its  fullest  extent.  The  1596th 
article,  under  the  title  "Que  peut  acheler  au 
vendre,"  having  prohibited  on  sales  at  auction 
or  to  the  highest  bidder,  guardians  from  be- 
coming purchasers  of  the  goods  which  they 
have  in  guardianship  ;  agents  from  purchas- 
ing goods  of  which  they  have  the  charge  of  the 
sale ;  administrators,  those  things  the  settle- 
ment whereof  is  committed  to  their  care  and 
administration  ;  and  public  officers,  the  goods 
of  the  nation  of  which  they  have  the  ordering 
of  the  sale,  &c. ;  the  next  article  prohibits  the 
judges  of  the  courts,  and  their  petitioners,  or 
suitors,  the  attorneys,  registers,  bailiffs,  nota- 
ries and  other  officers,  &c. ,  (Lesjuges,  leurs  sup- 
pleante,  les  commissaires  du  gouvernement,  les 
substitutes,  les  greffles,  huissiers,  avoues,  dtfens- 
eurs  officieux,  et  notaries),  from  becoming  the 
purchasers  of  anything  connected  with  the 
suits  litigated  in  the  tribunals,  within  the  jur- 
isdiction of  which,  they  exercise  their  func- 
tions; under  the  penalty  of  having  the  sale 
made  void,  and  of  paying  the  costs  with  dam- 
ages and  interest.  (Code  Civil,  Des  Francais, 
Liv.  3,  tit.  6,  ch.  2,  art.  1596, 1597.) 

The  principles  of  the  French  Code,  so  far  as 
it  relates  to  attorneys,  are  sustained  by  Ld. 
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Thurlow,  in  Hall  v.  HaUet,  1  Cox.  Cas.,  140. 
In  speaking  of  an  assignment  of  certain  debts, 
made  by  an  administrator  to  an  attorney  who 
had  been  employed  generally  in  the  manage- 
ment of  the  legal  business  of  the  estate,  he  de- 
clared that  if  the  decision  rested  upon  the 
simple  fact  of  the  assignment  only,  the  as- 
signee should  not  be  entitled  to  any  advantage 
from  the  purchase  of  the  debts  ;  for  no  attorney 
could  be  permitted  to  buy  things  in  a  course 
of  litigation,  of  which  litigation  he  has  the 
management.  And  in  the  case  of  the  petition 
of  Frances  James,  in  bankruptcy,  8  Ves.,  352, 
737*]  Ld.  Eldon  set  *aside  a  purchase  made 
by  a  solicitor,  who  had  been  employed  by  the 
assignees  in  the  business  of  the  estate ;  al- 
though the  sale  was  perfectly  fair,  and  the 
purchase  sanctioned  by  most  of  the  persons 
interested  in  the  estate — the  amount  bid,  being, 
at  the  time  of  sale,  considered  the  full  value 
of  the  premises.  He  observes,  "  this  doctrine, 
as  to  purchases  by  trustees,  assignees,  and 
persons  having  a  confidential  character,  stands 
much  more  upon  general  principle  than  upon 
the  circumstances  of  any  individual  case.  It 
rests  upon  this,  that  the  purchase  is  not  per- 
mitted in  any  case,  however  honest  the  cir- 
cumstances— the  general  interest  of  justice  re- 
quiring it  to  be  destroyed  in  every  instance- 
as  no  court  is  equal  to  the  examination  and 
ascertainment  of  the  truth,  in  much  the  great- 
est number  of  cases." 

But  it  is  supposed,  by  the  counsel  for  the 
defendants,  that  the  case  of  Beardsley  v. 
Root,  in  the  Supreme  Court  of  this  State,  11 
Johns.,  464,  and  NeUhrop  v.  Pennyman,  in  the 
English  Court  of  Chancery,  14  Ves.,  Jr.,  517, 
have  established  the  doctrine  that  attorneys 
may  become  purchasers  without  the  consent 
ana  against  the  interests  of  their  clients.  In 
the  first  case,  the  Supreme  Court  decided  that 
the  attorney  for  the  plaintiff,  as  such,  without 
other  authority,  had  no  right  to  make  a  pur- 
chase for  the  client,  especially  under  the  cir- 
cumstances of  that  case,  where  the  client  would 
have  to  pay  the  amount  due  upon  an  older 
judgment.  And  the  attorney,  having  made 
such  purchase  when  it  was  absolutely  neces- 
sary for  the  protection  of  his  client's  interests, 
and  having  taken  a  deed  in  his  own  name,  the 
court  held  him  liable  to  his  client  for  the  amount 
bid  on  his  execution.  In  the  other  case,  Ld. 
Eldon  refused  to  discharge  the  solicitor  in  the 
cause  from  a  purchase  of  the  property,  which 
had  been  made  by  him  to  prevent  the  sale  at  an 
undervalue.  And  he  declared  that  the  solicitor 
purchasing  under  such  circumstances  must 
keep  the  property,  if  the  court  thought  he 
ought  to  keep  it.  This  last  case  was  not  a 
contest  between  the  attorney  and  client,  but 
it  was  an  application  to  be  relieved  from  the 
purchase,  that  there  might  be  a  resale  ;  and 
other  parties  in  the  cause,  besides  his  own 
client,  had  an  interest  in  the  question  and 
738*]  *might  hold  him  to  his  purchase. 
Neither  of  these  cases  establish  the  right  of 
the  attorney  to  purchase  for  himself,  as  against 
his  client.  They  are  both  founded  upon  a 
principle  which  is  well  settled,  both  in  equity 
and  at  law ,  that  a  person  cannot  be  relieved 
from  the  consequences  of  his  own  illegal  act. 
Any  person,  who  is  a  party  in  interest,  and 
who  supposes  himself  injured  by  the  illegal 
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act,  may  apply  for  redress,  if  he  thinks  proper 
to  do  so.  If  a  resale  of  the  property  is  ordered, 
it  is  to  be  put  up  again  at  the  price  bid  by  the 
former  purchaser ;  and  if  nothing  further  is 
bid  he  may  be  compelled  to  take  the  property 
and  to  account  for  the  proceeds  of  the  first 
sale.  Wfwlpdale  v.  Cookson,  5  Ves.,  Jr.,  682  ; 
Ex  parte  Reynolds,  5  Ves.,  Jr.,  707  ;  Ex parle 
Lacy,  6  Ves.,  Jr.,  625  ;  Jackson  v.  Van  Dalf- 
sen,  5  Johns.,  48.  If  an  attorney  is  not  au- 
thorized to  purchase  for  his  client  in  any  case, 
or  under  any  circumstances,  without  an  ex- 
press authority  for  that  purpose,  it  does  not 
necessarily  follow  that  he  has  the  right  to  pur- 
chase for  himself,  or  as  the  agent  for  a  third 
person.  He  still  has  a  duty  to  perform,  in  the 
execution  ot  the  trust  reposed  in  him  as  attorney. 
I  incline  to  the  opinion  that  there  may  be  cases 
in  which  it  would  be  the  duty  of  the  attorney 
to  purchase  for  his  client  if  it  became  abso- 
lutely necessary  to  do  so,  in  order  to  prevent 
a  very  great  sacrifice  of  property,  and  a  cer- 
tain and  irreparable  loss  to  his  client.  And 
this  seems  to  be  the  opinion  of  the  court  in 
Beardsley  v.  Root,  though  I  admit  it  must  be 
an  extreme  case,  to  justify  such  an  interfer- 
ence by  the  attorney,  without  consulting  his 
client. 

But  in  this  case,  although  Cramer  had  no 
authority  to  purchase  for  the  complainants,  he 
had,  in  virtue  of  his  character  of  attorney  in 
the  execution,  the  power  to  direct  and  control 
the  proceedings  thereon.  When  he  found  that 
the  interests  of  a  part  of  his  clients  were  about 
to  be  sacrificed,  in  their  absence,  in  conse- 
quence of  the  combination  among  the  other 
plaintiffs  in  the  execution,  he  could  have  ap- 
prised the  officer  thereof,  and  requested  him 
to  postpone  the  sale.  And  if  the  sheriff  had 
refused  to  adjourn  the  sale,  under  such  circum- 
stances, and  had  proceeded  to  sacrifice  the 
property,  the  court  would  have  set  aside  the 
proceedings  as  fraudulent  *and  oppress-  [*7  39 
ive  on  the  part  of  the  officer.  M'Donald  v. 
Neilson,  2  Cow.,  191,  per  Savage,  Ch.  J.  It 
was  urged  by  the  defendant's  counsel  that 
Marvin  had  no  right  to  complain  because  he 


and  bid  upon  the  property,  and  he  declined 
attending.  What  his  reasons  were,  for  not 
attending,  does  not  appear.  His  debt  was 
small,  when  compared  with  most  of  the  others, 
and  he  probably  supposed  the  property  would 
sell  for  something  like  its  fair  value.  He  had 
a  right  to  presume  the  sale  would  be  conducted 
in  good  faith,  under  the  immediate  observation 
of  his  attorneys,  both  of  whom  resided  at  the 
place  where  the  sale  was  to  be  made.  He  could 
not  anticipate  that  there  would  be  a  combina- 
tion among  the  other  creditors,  to  prevent  a 
fair  competition,  or  which  would  have  the  effect 
to  destroy  all  competition  among  themselves, 
and  thus  reduce  the  amount  of  the  bids.  Much 
less  could  he  anticipate  that  one  of  those  at- 
torneys, wilh  the  knowledge  that  such  an  ar- 
rangement had  been  entered  into,  would  not 
only  sulTcr  the  property  to  be  thus  sacrificed, 
but  that  he  would  also  become  the  agent  of  the 
purchasers  to  bid  in  the  property  for  them. 
And  certainly  that  attorney  mistook  the  duty 
which  was  imposed  upon  him  by  the  relation 
in  which  he  stood  to  the  complainants,  when 
he  consented,  under  such  circumstances,  to 
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make  the  purchase  as  the  agent  of  the  Water- 
ford  creditors,  without  first  letting  the  com- 
plainants know  that  he  would  no  longer  attend 
to  their  rights,  in  the  collection  of  the  judg- 
ment. It  is  true  Cramer,  in  his  answer,  says  he 
was  only  employed  to  enter  judgment  and  issue 
execution.  But  I  do  not  understand  him  to 
mean  that  there  was  any  special  agreement  or 
understanding  that  he  should  do  that  and  noth- 
ing more  ;  but  only  as  intending  to  say,  there 
was  nothing  said  about  any  further  services. 
This  would  leave  him  the  "full  control  of  the 
execution,  on  a  retainer  to  enter  the  judgment 
and  to  issue  execution,  as  in  ordinary  cases. 

There  are  strong  reasons,  on  the  ground  of 
public  policy,  against  permitting  the  attorney 
to  become  the  purchaser,  either  for  himself  or 
as  agent  of  another,  in  any  case,  where  it 
74O*]  *can  possibly  interfere  in  any  manner 
with  the  rights  of  his  client.  And  I  strongly 
incline  to  the  opinion  that  the  only  safe  rule 
is,  to  set  aside  all  such  purchases,  as  of  course, 
on  the  application  of  the  client,  where  the  pur- 
chase has  been  made  without  his  knowledge 
and 

unsatisfied 
should   go   that  length 


consent,  if  any  part  of  his  debt  remains 
tisfied.     But  it  is  not  necessary  that  I 


necessary 
for  the  decision 


of 


this  case.  It  is  not  necessary  for  me  to  carry 
the  doctrine  to  the  extent  to  which  it  is  carried 
by  the  Napoleon  Code,  which  is  only  an  ex- 
tension of  the  principles  of  the  Macedonian  De- 
cree of  the  civil  law  ;  or  even  to  the  extent  to 
which  it  has  been  carried  in  the  English  courts  ; 
where  the  sale  would  be  set  aside  without  show- 
ing any  unfairness  or  want  of  consideration  in 
the  purchase.  It  will  be  sufficient  if  I  apply 
to  this  case  the  general  principles  which  reg- 
ulate and  are  applicable  to  the  dealings  be- 
tween attorney  and  client.  The  rule,  as  I  un- 
derstand it,  is  this :  an  attorney,  retaining  that 
character,  may  contract  with  his  principal, 
where  the  principal  is  acting  in  his  own  right, 
and  not  as  agent  or  trustee  for  another  ;  or  he 
may  purchase  at  public  auction,  or  private 
sale,  in  cases  where  his  client  is  interested  in 
the  proceeds  of  such  sale,  provided  the  pur- 
chase is  made  with  the  knowledge  and  consent 
of  his  client.  But  in  all  cases  where  the  rela- 
tion of  attorney  and  client  exists,  and  which 
is  in  any  manner  referable  to  the  subject  of 
the  purchase,  whether  such  purchase  be  made 
by  the  attorney  on  his  own  account,  or  as  the 
agent  or  for  the  benefit  of  others,  the  purchas- 
er must  be  subject  to  the  onus  of  making  it 
fully  manifest  that  no  advantage  has  been  tak- 
en of  the  client.  Testing  the  present  case  by 
this  rule,  the  purchase  at  the  sheriff's  sale 
could  not  be  supported,  even  if  the  attorney 
had  bid  with  the  knowledge  and  permission  of 
the  complainants.  The  property  was  pur- 
chased at  a  very  great  undervalue,  leaving 
their  debts  unsatisfied.  Under  such  circum- 
stances it  would  still  be  incumbent  on  the  pur- 
chaser to  satisfy  the  court,  beyond  all  doubt, 
that  the  attorney  was  ignorant  of  the  value  of 
the  property,  or  that  he  fully  apprised  the 
complainants  of  its  real  value  before  the  sale. 
If  the  attorney  knew  that  Peebles  wished  to 
become  a  purchaser  of  the  property,  and  that 
741*]  *he  was  willing  to  pay  its  real  value, 
or  something  near  that  value,  it  would  be  nec- 
essary for  him  to  show  that  his  clients  were 
informed  of  that  fact,  before  he  could  be  per- 
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mil  ted  to  sustain  a  purchase  to  himself,  at  an 
undervalue.  But  though  sufficient  was  stated 
in  the  bill  to  create  a  suspicion  that  he  was 
aware  of  the  fact,  which  is  all  that  was  neces- 
sary to  throw  upon  the  defendants  the  burden 
of  removing  such  suspicion,  the  attorney  does 
not  deny  his  knowledge  of  the  fact ;  but  con- 
tents himself  with  only  denying  that  he  has 
any  recollection  that  Peebles  apprised  him  of 
his  intention  to  attend  the  sale  and  that  he 
promised  to  give  him  notice  of  the  time  and 
place.  If  he  had  only  heard  the  fact  from 
some  other  source,  he  would  be  bound  to  com- 
municate that  information  to  his  clients,  be- 
fore he  could  be  permitted  to  purchase  at  so 
great  an  undervalue,  even  with  their  consent. 
And  if  he  had  no  such  knowledge  or  informa- 
tion, it  should  have  been  fully  and  explicitly 
denied  in  his  answer.  And  before  he  could  be- 
come the  purchaser,  as  the  agent  of  the  Water- 
ford  creditors,  it  would  also  be  indispensably 
requisite  that  he  should  give  information  to 
the  complainants  that  he  was  employed  to  bid 
for  those  creditors;  and  also  of  the  agreement 
which  they  had  made  not  to  bid  against  each 
other,  and  to  divide  the  profits  of  the  purchase 
in  proportion  to  their  debts.  (Sudg.  L.V.,  431.) 
Again  ;  the  property  was  bid  in,  by  the  attor- 
ney, for  about  one"  sixth  part  of  its  known 
cash  value  ;  and  this  total  inadequacy  of  price 
when  taken  in  connection  with  the  other  cir- 
cumstances of  this  case,  is  sufficient  to  vacate 
the  sale.  As  between  parties  perfectly  inde- 
pendent of  each  other,  where  no  confidential 
relation  exists  between  them,  and  where  no 
undue  influence  has  been  exercised,  mere  in- 
adequacy of  price,  unless  it  be  so  great  as  to 
be  evidence  of  fraud,  is  not  sufficient  to  avoid 
a  purchase ;  especially  where  the  sale  was  at 
public  auction.  But  the  rule  is  otherwise 
where  the  relation  of  attorney  and  client  ex- 
ists, between  the  purchaser  and  the  person  in- 
terested in  selling.  In  contracts  between  at- 
torney and  client,  if  there  is  a  great  inadequa- 
cy in  the  price  paid  on  a  purchase  by  the  at- 
torney, the  contract  will  not  be  sustained  in  a 
court  of  equity.  Gibson  v.  Jeyes,  6  Ves.  Jr., 
*266;  Wood  v.  Dowms,  18  Ves.  Jr.,  [*742 
120;  Morse  v.  Royal,  12  Ves.,  Jr.,  373;  Montes- 
quieu v.  Sandys,  18  Ves.,  Jr.,  311 ;  Newman  v. 
Payne,  2  Ves.,  Jr.,  200;  S.  C.,  4  Bro.  C.  C., 
350 ;  Butler  v.  Haskett,  4  Desaus.  Ch.  702. 

It  is  true  that  in  Wendell  v.  Van  Rensselaer, 
1  Johns.  Ch.,  344,  Chancellor  Kent  refused  to 
set  aside  a  deed  given  to  an  attorney,  although 
there  was  a  great  inadequacy  of  consideration. 
But  it  will  be  seen  by  a  reference  to  that  case 
that  the  attorney  had  not  been  employed  as 
such  in  relation  to  the  property  in  question. 
In  the  language  of  an  English  Chancellor  he 
was  not  attorney  in  liac  re  ;  neither  was  he  the 
general  agent  of  Wendell,  in  relation  to  his 
property.  Under  the  circumstances  of  that 
case,  Van  Rensselaer,  not  being  the  attorney 
of  Wendell  injrelation'to  this  matter,  might  be- 
come the  purchaser,  as  he  was  under  no  obli- 
gations of  duty  to  advise  in  relation  to  that 
transaction.  But,  even  in  that  case,  the  Chan- 
cellor declares  that  if  he  had  been  able  to  dis 
cover  the  least  scintilla  of  fraud  or  imposition, 
on  the  part  of  Van  Rensselaer,  in  procuring  the 
deeds,  he  should  annul  the  transaction. 

But  it  has  been  urged,  in  this  case,  that  the 
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complainants  have  lost  their  remedy  by  lapse 
of  time.  In  cases  of  implied  trusts,  in  relation 
to  personal  property,  or  the  rents  and  profits 
of  real  estate,  where  persons  claiming  in  their 
own  right  are  turned  into  trustees  by  implica- 
tion, or  by  operation  of  law,  it  is  a  general  rule 
that  the  right  of  action,  in  equity,  will  be  con- 
sidered as  barred  in  six  years,  in  analogy  to  the 
limitation  at  law.  And  probably  if  the  com- 
mencement of  this  suit  had  been  delayed  a  few 
days  longer,  the  complainants  would  have  lost 
all  remedy  by  the  operation  of  the  Statute  of 
Limitations.  In  cases  of  this  description,  in- 
dependent of  the  Statutes  of  Limitation,  if  the 
person  entitled  to  relief  against  an  improper 
purchase  acquiesce  for  a  long  time,  without 
making  any  objection,  or  bringing  a  suit,  equi- 
ty will  not  grant  relief.  But  in  this  case  there 
has  not  been  any  acquiescence  of  either  of  the 
complainants ;  neither  is  the  length  of  time 
sufficient  to  bar  their  claim.  The  Statute  of 
Limitations  cannot  apply  to  this  case,  because 
the  suit  was  commenced,  and  the  appearance 
743*]  of  the  defendants  *actually  entered 
therein,  within  six  years  after  the  land  was 
converted  into  money,  by  the  sale  to  Peebles. 
The  shortest  limitation  of  actions  at  law,  in 
this  State,  respecting  real  property,  is  twenty 
years ;  and  by  analogy  that  would  be  the 
shortest  period  which  a  court  of  equity  would 
be  bound  to  consider  as  an  absolute  bar  to  the 
equitable  rights  of  the  complainants  upon  the 
land,  while  it  remained  in  the  hands  of  the  de- 
fendants. 

But  in  cases  of  this  kind  courts  of  equity 
have  frequently  refused  relief  where  the  suit 
was  commenced  within  the  twenty  years;  not, 
however,  on  the  ground  of  any  analogy  to  the 
limitation  of  actions,  of  the  like  nature,  at  law, 
but  on  the  principle  that  acquiescence,  for  a 
great  length  of  time,  after  the  party  was  in  a 
situation  to  enforce  his  right,  and  with  a  full 
knowledge  of  the  facts,  was  evidence  of  a 
waiver,  or  abandonment  of  the  right.  In  all 
cases  like  the  present,  the  application  to  set 
aside  the  sale,  or  for  other  relief,  must  be  made 
within  a  reasonable  time  ;  but  what  is  a  rea- 
sonable time  cannot  well  be  defined  so  as  to  es- 
tablish any  general  rule  and  must,  in  a  great 
measure,  depend  upon  the  exercise  of  the  sound 
discretion  of  the  court,  under  all  the  circum- 
stances of  each  particular  case.  In  Gregory  v. 
Gregory,  Coop.  Ch.  Cas.,  201,  the  Master  of  the 
Rolls  refused  to  set  aside  a  purchase,  by  a  trust- 
ee, after  a  lapse  of  eighteen  years.  In  Btrgen 
v.  Bennet,  1  Cai.  Cas.,  1,  the  Court  of  Errors 
refused  the  application,  after  sixteen  years  ac- 
quiescence. In  Butler  v.  Haskell,  the  Court 
of  Chancery  of  S.  C.  did  not  consider  eleven 
years  an  unreasonable  delay,  and  in  many 
cases  relief  has  been  granted  after  a  much 
longer  period.  Purcettv.  M'Namara,  14  Ves., 
91 ;  Pickett  v.  Loggon,  14  Ves.,  214;  Hatch  v. 
Hatch,  9  Ves.,  292 ;  Murray  v.  Palmer,  2  Sen. 
&L..474. 

Having  arrived  at  the  conclusion  that  the 
validity  of  Cramer's  purchase,  for  the  Water- 
ford  creditors,  cannot  be  sustained,  and  that 
the  remedy  has  not  been  lost  by  lapse  of  time, 
I  now  come  to  the  last  question  in  the  cause  : 
to  what  relief  are  the  complainants  in  this  case 
entitled.  It  is  urged  by  the  defendant's  coun- 
sel that,  if  the  purchase  by  the  attorney  was 
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illegal,  it  was  a  fraud  upon  the  whole  world, 
*and  that  the  only  remedy  is  by  a  resale,  [*744 
on  the  execution. 

The  premises  having  been  purchased,  by 
Peebles,  bona  fide,  without  notice  of  any  fraud 
or  illegality  in  the  sheriff's  sale,  the  purchase 
made  by  him  must  be  sustained;  and  of  course 
there  can  be  no  resale  upon  the  execution. 
(Per  Brakenridge,  J.,  3  Binn.,  64.)  The  rem- 


ersons 
fore  the 


edy  in  cases  like  the  present  goes  to  the  pe 
who  had  an  interest  in  the  property  befor 
sale,  and  no  other  person  can  apply  to  set  the 
sale  aside.  2  Hen.  &  Munf.,  245;  5  Johns., 
47.  In  this  case  the  whole  value  of  the  prop- 
erty, being  insufficient  to  satisfy  the  judgment 
on  which  it  was  sold,  no  person,  except  the 
complainants,  could  have  any  interest  in  the 
remedy,  unless  it  might  be  Berry,  the  defendant 
in  the  execution.  He  has  no  interest  in  the 
distribution  of  the  fund  raised  by  the  sale  to 
Peebles  and,  therefore,  is  not  a  necessary  party 
to  this  suit.  And  it  may  not  be  too  late  for 
him  to  compel  the  plaintiffs,  in  the  judgment, 
to  allow  the  whole  amount  of  the  purchase 
money,  paid  by  Peebles,  towards  satisfying  the 
judgment,  if  the  purchase  at  the  sheriff's  sale 
should  be  considered  illegal,  as  against  him. 

In  cases  of  purchases  by  trustees,  or  others 
who  are  not  authorized  to  purchase  without 
the  consent  of  their  principal  or  cestuique  trust, 
the  rule  of  equity  is,  that  if  the  purchaser  has 
not  devested  himself  of  the  property,  it  is  to 
be  put  up  again,  at  the  amount  of  the  former 
bid,  together  with  he  value  of  beneficial  and 
lasting  improvements,  made  thereon  after  the 
sale,  and  if  it  brings  nothing  more,  he  is  to  be 
holden  to  his  purchase.  But  if  he  has  parted 
with  the  estate,  he  may  be  compelled  to  ac- 
count for  all  the  property  which  has  been  made 
by  him  on  the  resale.  4  Des.  Ch.,  503,  per 
James,  Ch. ;  Davoue  v.  Fanning,  2  Johns.  Ch., 
271 ;  Randall  v.  Erington,  10  Ves.,  423  ;  Lester 
v.  Lester,  6  Ves.,  631;  4  Binn.,  per  Tilghman, 
Ch.  J.,  44;  Ex  parte  Reynolds,  5  Ves.,  707  ; 
Fox  v.  Macreath,  2  Bro.  Ch.  Cas.,  400;  Ex 
parte  Lacy,  6  Ves.,  625  ;  Butler  v.  Haskell,  4 
Des.  Ch.,  716;  Ld.  Hardwiekev.yernon,4Ves., 
417.  And  according  to  the  decision  in  Fox  v. 
Macreath,  he  must  pay  interest  upon  the  profits 
which  he  has  made  upon  the  sale. 

*I  shall,  therefore,  decree  that  the  [*745 
complainants,  respectively,  are  entitled  to  their 
ratable  proportions  of  the  amount  which  was 
raised  by  the  sale  to  Peebles,  of  the  Berry  farm; 
deducting  therefrom  the  costs  and  sheriff's  fees, 
and  the  balance  due  on  Cramer's  judgment, 
amounting  in  all  to  $58.12.  And  that  they  are 
entitled  to  interest,  on  the  amount  of  such  rat- 
able proportions,  from  the  time  of  the  last  men- 
tioned sale,  excepting  on  such  part  thereof  as 
was  left  in  the  hands  of  Cramer  for  their  use. 
The  apportionment  to  be  madt  agreeably  to  the 
principles,  and  on  the  amounts  or  sums,  above 
settled  as  due  to  the  respectives  parties.  That 
the  defendant  Cramer  pay  to  the  complainants 
the  amount  received  for  them,  respectively, 
which  has  not  already  been  paid  over  by  him. 
And  that  the  other  defendants  pay  to  them  the 
residue  of  their  proportionate  shares,  respect- 
ively, and  the  interest  thereon  as  aforesaid,  to- 
gether with  the  costs  of  thecomplainints  in  this 
suit  to  be  taxed.  And  inasmuch  as  they  have  not 
disclosed  the  amount  of  the  purchase  money, 
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received  by  them  respectively,  in  such  a  manner 
as  to  enable  me  to  decree  contribution  among 
them,  I  shall  direct  that  the  complainants  have 
execution  against  them,  jointly,  for  the 
amount  due,  with  the  costs.  And  if  any  of 
them  shall  be  compelled  to  pay  more  than 
what  he  or  they  shall  consider  their  just  and 
equitable  proportion  thereof,  he  or  they  may 
go  before  the  clerk  of  this  court,  or  a  master 
in  chancery,  on  the  foot  of  the  decree,  and 
obtain  a  report  of  the  amount,  which  has 
been  received  and  paid  by  the  said  Water- 
ford  creditors  respectively,  and  a  statement 
of  the  acount  between  them,  on  the  prin- 
ciples of  the  decree  in  this  cause  ;  to  the  end 
that,  on  the  coming  in  of  the  said  report,  such 
further  decree  may  be  made,  for  an  equitable 
contribution  between  them,  as  shall  be  just  ; 
and  that  the  usual  liberty  be  given  to  the  mas- 
ter to  examine  the  parties  and  others  on  oath, 
and  to  compel  the  production  of  books  and 
papers,  on  the  taking  of  such  account. 

The  following  decree  was  entered  in  the 
cause  : 

"  This  cause  having  been  heard  on  the  plead- 
ings and  proofs,  at  the  stated  term  of  this  court, 
746*]  in  Mar.  last,  and  *thesame  being  duly 
considered  by  the  court,  it  is  this  day  ordered, 
adjudged, declared  and  decreed,  and  this  court, 
by  virtue  of  the  authority  therein  vested,  doth 
order,  adjudge,  declare  and  decree  that  the 
complainants,  S.  H.  &  A.  H.,  have  no  right  or 
claim  to  any  part  of  the  proceeds  of  the  judg- 
ment against  B.  in  favor  of  the  said  complain- 
ants and  others,  for  $15,000  of  debt,  besides 
damages  and  costs,  entered  in  the  Supreme 
Court  of  Judicature,  on  the  9th  day  of  August, 
1816,  in  the  said  pleadings  and  proof  particu- 
larly mentioned,  over  and  above  their  original 
debt,  included  therein  ;  for  an  account  of  the 
assignment  of  the  judgments  in  favor  of  W. 
G.  against  P.  and  against  the  said  B.  in  the 
said  pleadings  also  mentioned.  And  it  is 
further  declared  and  decreed,  that  the  assign- 
ment made  by  P.  to  W.  D.  W.,  one  of  the  de- 
fendants, of  the  interest  of  the  said  P.  in  the 
said  judgment,  in  favor  of  the  complainants 
and  others,  against  B.  was  not  valid  for  any 
greater  sum  than  $890,  which  was  the  whole 
amount  that  was  actually  due  on  the  said  judg- 
ment, to  the  said  P.  for  debts  due  from,  and 
responsibilities  incurred  for  the  said  B.  And 
it  is,  therefore,  decreed  that  the  said  assign- 
ment from  P.  of  his  interest  in  the  said  judg- 
ment, be  permitted  to  stand  for  the  said  sum 
of  $890,  with  the  interest  thereon  as  hereafter 
mentioned,  only  ;  and  that  the  residue  of  the 
sum  of  $24.50,  included  in  the  said  judgment 
for  P's.  supposed  debts  and  responsibilities,  to- 
gether with  the  sum  of  $219,  paid  by  the  said 
B.  to  K.  &  S. ,  before  the  sheriff's  sale  under 
the  said  judgment,  be  considered  as  stricken 
out  of  the  said  judgment.  And  it  is  further 
ad  judged,  declared  and  decreed  that  the  relative 
proportions,  rights  and  interests  of  the  parties 
respectively,  in  the  said  judgment,  against  B. 
at  the  time  of  the  sale  of  the  Berry  farm,  under 
the  said  judgment,  were  as  follows,  to  wit : 
there  was  due  to  S.  &  A.  H.  $1,300,  to  U.  M. 
$500,  to  H.  &  M.  $1,820,  to  K.  &  S.  $301,  and 
to  W.  D.  W.,  for  his  original  debt  and  for  the 
amount  due  to  him  nnder  the  assignment  from 
P.  $1,840,  with  interest  on  the  said  sums,  re- 
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spectively,  from  the  6th  day  of  August,  1816. 
And  it  appearing  to  this  court,  by  the  said 
pleadings  and  proofs,  that  the  defendant,  J. 
C.  ,at  the  sheriff's  *sale,on  the  execution  [*747 
issued  upon  the  last  said  mentioned  judgment, 
became  the  purchaser  of  the  Berry  farm,  as  the 
agent  of  the  other  defendants,  under  an  illegal 
agreement.between  such  defendants,  not  to  bid 
against  each  other,  at  the  said  sheriff's  sale,  but 
to  employ  the  said  J.  C.  to  bid  for  them  jointly, 
and  to  divide  the  profits  which  might  be  made 
on  such  purchase,  between  them,  in  proportion 
to  their  respective  debts;  and  it  further  appear- 
ing to  this  court  that  at  the  time  of  the  said 
purchase,  the  said  J.  C.  was  the  attorney,  as 
well  of  the  complainants  as  of  the  said  defend- 
ants on  the  execution  upon  which  the  said 
sheriff's  sale  was  made  ;  and  that  he  made  the 
said  purchase,  as  agent  of  the  other  defendants 
in  this  cause,  in  consequence  of  such  illegal 
agreement  between  them,  and  in  the  absence 
of  the  complainants,  and  without  their  knowl- 
edge or  consent ;  and  that  the  amount  bid  at 
the  said  sheriff's  sale,  and  for  which  the  said 
premises  were  struck  off  to  the  said  attorney, 
was  less  than  one  fifth  of  the  known  cash  value 
of  the  said  farm  :  whereby  nearly  the  whole  of 
the  complainants'  debts,  secured  by  the  said 
judgment,  remafln  unsatisfied  ;  it  is,  therefore, 
further  adjudged,  declared  and  decreed  that 
the  said  purchase  of  the  Berry  farm,  by  the 
said  J.  C.,  as  the  agent  of  the  other  defend- 
ants, was  illegal,  fraudulent  and  void,  as 
against  the  complainants  in  this  cause.  But 
it  further  appearing  to  this  court  that  after  the 
said  illegal  and  fraudulent  purchase  of  the  said 
Berry  farm,  to  wit ;  on  the  26th  day  of  De- 
cember, 1817,  and  within  six  years  before  the 
time  of  filing  the  bill  of  the  complainants,  and 
of  the  entering  the  appearance  of  the  defend- 
ants, in  this  cause,  the  said  J.  C.,  as  agent  of 
the  said  other  defendants,  sold  the  said  Berry 
farm  to  H.  P.  for  the  sum  of  $3,600  ;  and  that 
the  said  H.  P.  purchased  bonafide,  and  actually 
paid  the  purchase  money,  without  notice  of 
such  illegality  or  fraud,  in  the  purchase  at  the 
sheriff's  sale;  it  is  further  decreed  and  declared 
that  the  said  sheriff's  sale,  and  the  said  sale  to 
the  said  H.P.,be  permitted  to  stand  and  remain 
valid,  for  the  protection  of  the  legal  and  equi- 
table rights  of  the  said  bonafide  purchaser;  and 
that  the  said  complainants  are,  in  equity,  en- 
titled to  their  ratable  proportions  of  the  pur- 
chase *money,  received  on  the  sale  to  [*748 
the  said  H.  P.  And  it  is  further  declared  and 
decreed  that  the  costs  of  entering  the  judg- 
ment and  issuing  the  said  execution,  and  the 
sheriff's  fees  on  the  same,  and  the  balance  of 
an  older  judgment  against  the  said  B.,  in  favor 
of  the  said  J.  C. ,  which  was  a  lien  on  the  said 
farm,  and  which  costs,  sheriff's  fees  and  bal- 
ance, amount  to  $58.12,  were  properly  retained 
by  the  said  J.  C.,and  paid  out  of  the  moneys  re- 
ceived on  the  said  sale  to  H.  P.  And  that  out 
of  the  residue  of  the  moneys  received  on  the 
said  sale  to  H.  P.,  amounting  to  the  sum  of 
$3,541.88,  the  said  S.  &  A.  H.  were  entitled  to 
receive  the  sum  of  $799.24,  and  the  said  U.M. 
was  entitled  to  receive  $307.40,  as  their  respect- 
ive ratable  proportions  of  the  said  purchase 
money,  in  proportion  to  the  amounts  due  them 
on  the  said  judgment  against  B.  And  it  further 
appearing  to  the  court  that,  of  the  sums  which 
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the  complainants  were  so  entitled  to  receive, 
the  defendant  J.  C.  receif ed  and  has  in  his 
hands,  for  the  use  of  the  said  U.  M.  $41.22  ; 
and  that  he  also  received  for  the  use  of  the  said 
S.  &  A.  H.,  the  sum  of  $107.16,  of  which  sum 
he  has  paid  over  to  them  $94.19,  and  that  the 
residue,  $12.97,  remains  in  his  hands  for  their 
use ;  it  is  further  ordered,  adjudged  and  de- 
creed that  the  said  J.  C.  pay  over  to  the  said 
complainants,  respectively,  the  said  sums  of 
money  so  remaining  in  his  hands  for  their  use 
And  the  said  other  defendants,  H.  &M.,K.  &  S. 
and  W.  D.  W.  having  divided  the  residue  of  the 
money  which  belonged  to  the  said  complainants, 
among  themselves  ;  and  not  having  disclosed 
the  amount  thereof,  which  they  have  severally 
and  respectively  received,  in  such  manner  as  to 
enable  the  court  to  decree  contribution,  among 
them,  in  the  payment  of  the  same,  to  the  com- 

Slainants  ;  it  is  further  ordered,  adjudged  and 
ecreed  that  the  said  five  last  mentioned  de- 
fendants are  jointly  and  severally  liable  for  the 
payment  thereof  to  the  said  complainants,  to- 
gether with  the  interest  thereon  from  the  time 
they  so  received  and  divided  the  same  between 
them,  at  the  time  of  the  sale  to  H.  P.  And  it 
is,  therefore,  further  ordered,  adjudged  and 
decreed  that  the  said  five  last  mentioned  de- 
749*]  fendants  pay  to  the  said  *S.  &  A.  H. 
$692.08  for  their  proportion  of  the  residue 
aforesaid  ;  and  that  they  also  pay  to  them  in- 
terest thereon,  at  the  rate  of  seven  percent,  per 
annumjor  the  said  26th  day  of  December,1817, 
until  they  so  pay  the  same  ;  and  that  the  said 
last  mentioned  defendants  also  pay  to  the  said 
U.  M.,  for  his  proportion  of  the  said  residue, 
the  sum  of  $266.18,  together  with  the  interest 
thereon,  at  the  rate  and  from  the  time  last 
aforesaid,  until  they  shall  so  pay  the  same;  and 
that  the  said  five  last  mentioned  defendants 
also  pay  to  the  complainants  their  costs  of  this 
suit  to  be  taxed  ;  and  that  the  said  complain- 
ants have  execution  for  the  said  sums,  so  ad- 
judged to  them,  with  the  interest,  as  aforesaid, 
and  costs,  agreeable  to  the  course  and  practice 
of  the  court. 
COWKN  4. 


And  it  is  further  ordered  and  decreed  that  if 
any  of  the  said  five  last  mentioned  defendants 
shall,  under  this  decree,  be  compelled  to  pay 
more  than  his  or  their  equitable  proportion  of 
the  said  sums,  so  adjudged  to  the  said  com- 
plainants, or  of  the  costs  of  this  suit,  such  de- 
fendant or  defendants  may  apply  to  a  master  in 
chancery,  or  to  the  clerk  of  this  court,  on  the 
foot  of  this  decree,  and  obtain  a  report  of  what 
has  been  received  and  paid  out  by  the  said  last 
named  defendant,  respectively,  and  a  state- 
ment of  the  account  thereof  between  them,  on 
the  principles  of  this  decree,  to  the  end  that  on 
the  coming  in  of  the  said  report,  such  further 
order  and  decree  may  be  made  for  an  equitable 
contribution  among  the  said  defendants,  as 
shall  be  just.  And  the  usual  liberty  is  given  to 
the  said  master  or  clerk  to  examine  the  parties, 
and  all  other  parties  on  oath,  as  witnesses,  and 
to  compel  the  production  of  books  and  papers, 
upon  taking  such  account,  as  he  shall  deem 
proper  and  necessary." 

Agreement,  to  prevent  bidding  at  auction  sale,  void. 
Cited  in— 5  Lans.,  357 ;  1  McLean,  300 ;  17  Am.  Rep., 
27  (57  111.,  416). 

Trustee—Personal  transactions  in  relation  to  trust— 
Cannot  be  Mowed  to  profit  by.  Cited  in— 1  Paige. 
397;  9  Paige,  241,  663;  11  Paige,  115;  Clarke.  466;  3 
Sandf .  Ch.,  62  ;  14  N.  Y.,  91 ;  22  N.  Y.,  349 :  44  N.  Y., 
241 ;  52  N.  Y.,  235 ;  3  Keyes,  305:  1  Abb.  App.  Dec., 
385 ;  1  Trans.  App.,  149 ;  27  Hun,  302 ;  18  Barb.,  47  ; 
33  Barb.,  593 ;  59  Barb.,  13 ;  66  Barb.,  222 ;  21  How.  Pr., 
201 ;  26  How.  Pr.,  220 ;  36  How.  Pr.,  160 ;  4  Abb.  Pr.. 
113 ;  5  Abb.  N.  S..  315 ;  6  Bos.,  451.  462 ;  39  Super.,  533; 
41  Super.,  269 ;  22  Wall.,  340  ;  3  Wood  &  M.,  487,  490. 
491 ;  28  Mich.,  106 ;  24  Minn.,  499 ;  69  Mo.,  261 ;  36  Wis., 
550. 

Knowledge  of  facts,  sufficient  to  put  one  on  inquiry, 
will  keep  him  from  being  bona  flde  purchaser. 
Cited  in— 1  Barb.  Ch.,  232 ;  39  N.  Y.,  74 ;  50  N.  Y.,  351; 
76  N.  Y.,  390;  6  Trans.  App.,  350;  4  Abb.  N.  C.,  116 ;  2 
Black,  390  ;  5  Bank  Reg.,  264 ;  10  Bank  Reg.,  177;  36 
Cal.,  437  ;  110  Mass..  395. 

Jurisdiction  of  equity— Cannot  be  objected  to,  after 
plea.  Cited  in— 2  Paige,  510 ;  1  Barb.  Ch.,  130 ;  3  Barb. 
Ch.,  574;  Hoffm..  15.  417;  Clarke,  331;  a5  N.  Y.,  103: 
31  Barb.,  74;  45  How.  Pr.,  240;  55  How.  Pr.,  212;  2 
2  Leg.  Obs..  384  ;  17  Wall.,  288 ;  5  Bank  Reg.,  15 ;  88 
111.,  147. 

Minor  or  cestui  que  trust  must  disaffirm  within 
reasonable  time.  Cited  in— 24  Minn.,  499;  44  Wis..  483. 

Also  cited  in-27  N.  Y.,  567 ;  54  Barb.,  377  ;  41  Am. 
Dec.,  220  (7  Blackf.,  218). 
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ANONYMOUS. 

Practice — Papers  to  be  Filed. 

Papers  upon  which  a  motion  is  made  or  opposed 
should  be  filed  by  the  attorney.  It  is  his  duty  to 
file  them,  of  course,  without  any  motion  for  that 
purpose :  and  the  court  will  compel  him  to  do  this 
upon  suggestion. 

It  does  not  lie  with  the  party  who  made  an  affida- 
vit to  support  or  oppose  a  motion,  to  object  that 
it  is  sought  to  be  filed  with  a  view  to  prosecute  him 
for  perjury. 

THIS  cause  had  been  submitted  to  referees 
(under  the  Statute)  who  reported  for  the 
plaintiff  ;  whereupon  the  defendant's  attorney 
moved  to  set  the  report  aside,  upon  several 
affidavits  made  by  the  defendant  before  com- 
missioners in  the  City  of  Albany  ;  and  the  mo- 
tion was  heard  upon  the  calendar,  and  granted 
several  terms  ago  ;  but  the  defendant's  attor- 
ney omitted  to  file  the  affidavits  upon  which 
the  motion  was  founded.  The  plaintiff  wish- 
ing to  prosecute  the  defendant  for  perjury  in 
his  affidavits,  applied  for  and  obtained  an  or- 
der of  Savage,  C h.  J.,  directing  the  defend- 
ant's attorney  to  file  them  with  the  clerk  at  Al- 
bany ;  but  be,  under  the  defendant's  direction, 
refused  to  do  this. 

,\fr.  E.  Livingston,  Dist.  Atty.,  of  Albany, 
now,  upon  an  affidavit  of  this,  and  that  the  or- 
der had  been  served,  moved  to  make  it  a  rule 
of  this  court. 

Mr.  J.  Lansing,  contra,  objected  that  no  no- 
tice of  the  motion  had  been  given  by  the  plaint- 
iff's attorney  ;  and  though  he  admitted  that,  in 
the  case  of  a  non  enumerated  motion,  it  is  the 
duty  of  the  attorney  to  file  the  affidavits  ;  yet 
he  said  the  practice  among  the  bar  had  been 
14*]  different  in  relation  to  enumerated  *m<> 
tic ms.  Beside,  the  defendant  ought  not  to  be 
compelled  in  this  manner  to  criminate  himself. 
This  was  not  only  so  at  common  law  ;  but  un- 
der the  express  provisions  of  the  Constitution, 
art.  6,  sec.  7. 

Curia.  A  formal  notice  of  motion  is  not  nec- 
essary. We  would  order  you  to  file  the  aftlda 
vits.  upon  an  informal  suggestion  that  you 
had  omitted  to  file  them.  All  motions  stand 
upon  the  same  footing  in  this  respect,  whether 
enumerated  or  non-enumurated.  It  is  the  duty 
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of  the  attorney  to  file  the  original  papers  with 
the  clerk  at  the  time  of  making  or  opposing  the 
motion.  Though  copies  are  furnished,  it  is 
upon  the  originals  that  the  judgment  or  decis- 
ion is  founded.  It  does  not  lie  with  the  de- 
fendant, in  answer  to  this  application,  to  say 
that  filing  the  affidavits  will  criminate  him. 
The  question  is  between  the  court  and  the  attor- 
ney. The  motion  must  be  granted. 
Motion  granted.(a) 

(a)  Mr.  Livingston  informed  me  that  he  relied  for 
his  practice  on  what  Yates,  J".,  said  in  Rex  v.  Wilkes, 
4  Burr.,  2571. 


PURDY,  Executor   of  PURDT,   c.  PURDY. 

Practice — Discontinuance  by  Executor — Coat*. 

Executor  allowed  to  discontinue  without  costs,  on 
motion,  after  having:  stipulated  to  try,  and  noticed 
his  cause  for  trial,  but  omitting  to  try  it  because  he 
discovered  at  the  circuit  that  he  could  not  succeed, 
it  also  appearing  that  the  action  was  commenced  in 
good  faith. 

A  cross  motion  for  judgment  as  in  case  of  nonsuit 
denied  without  costs. 

Citation— 4  Cow.,  551. 

MR.  J.  PIERSON  moved  for  judgment  as  in 
case  of  nonsuit,   for  not  proceeding  to 
trial,  pursuant  to  notice,  at  the  last  Rensselaer 
Circuit.     The  plaintiff  had  stipulated  to  try  at 
that  circuit. 

Mr.  H.  P.  Hunt,  contra,  read  an  affidavit 
showing  that  the  cause  had  been  commenced 
and  prosecution  in  good  faith,  till  the  last 
Rensselaer  Circuit,  when  the  plaintiff  discov- 
ered for  the  first,  on  the  examination  of  a 
witness  sworn  in  a  cross  cause  by  the  defend 
ant  against  the  plaintiff,  that  the  action  in  this 
cause  could  not  be  sustained  ;  and  moved  for 
leave  to  discontinue  without  costs. 

Curia.  The  motion  to  discontinue  without 
costs  must  be  granted.  The  case  comes  within 
the  principle  of  Morse  v.  * AT  Coy,  4  Cow.,  [*15 
551.  The  motion  for  judgment  as  in  case  of 
nonsuit  is  denied,  without  costs. 

Rule  accordingly. 

Cited  in— 1  Paige,  83 ;  2  Barb.,  376 ;  V  How.  Pr.,  344; 
5  Abb.,  230. 
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WRIGHT  v.  JEFFREY. 

Practice — Special  Bail. 

Putting  In  special  bail  without  process,  warrants 
the  plaintiff's  proceeding:  ag-ainst  the  defendant,  as 
if  process  had  been  served. 

And  where  the  capias  ad  rexpondendum  was  re- 
turnable on  Sunday ;  yet  held,  that  putting  in  spe- 
cial bail,  though  without  knowledge  of  the  defect, 
was  a  waiver  of  it. 

And  so,  it  seems,  even  if  it  had  been  served  on 
Sunday. 

Citation— 1  Cow..  209. 

rpHE  capias  ad  rexpondendum  was  returnable 
J-  on  Sunday  ;  and  without  knowing  this 
fact,  the  defendant  had  put  in  special  bail. 

Mr.  H.  Stephens,  for  the  defendant,  moved 
to  set  aside  the  capias,  and  all  subsequent  pro- 
ceedings. 

Mr.  J.  C.  Wright,  contra. 

Curia.  The  motion  must  be  denied.  It  was  not 
material  whether  the  defendant  had  knowl- 
edge of  the  defect  or  not  when  he  put  in 
special  bail.  Putting  in  bail  would  have  war- 
ranted the  plaintiff  in  proceeding  without  any 
process.  The  case  is  not  within  the  Statute,  or 
the  rule  of  public  policy  which  forbids  any 
ministerial  act  in  the  course  of  a  cause  to  be 
performed  on  Sunday.  It  is  probably  a  mere 
clerical  mistake  of  the  return  day.  It  was 
taken  for  granted,  however,  by  Vanderpoel  v. 
Wright,  1  Cow.,  209.  that  even  in  that  case, 
which  was  the  service  of  a  capias  on  Sunday, 
an  appearance  would  have  cured  the  defect. 

Motion  denied. 

Cited  in— 1  Wend.,  37 :  56  Barb.,  113 ;  67  Barb.,  388- 
1  E.  D.  8.,  390 :  2  E.  D.  S.,  39 ;  3  Daly,  108 ;  3  Co.  R.; 
171 ;  27  Mich.,  38- 


OGDEN  v.  PAYNE  AND  HOLMES. 

Practice — Affidavit  to  put  off  a  Cause — Discretion 
of  Court. 

The  ordinary  affidavit  is  sufficient  to  put  off  a 
cause  at  the  circuit,  unless  circumstances  of  sus- 
picion appear  from  counter  affidavits,  or  otherwise. 

It  is  not  a  circumstance  of  suspicion  requiring: 
more  than  the  ordinary  affidavit,  that  the  witness, 
on  account  of  whose  absence  the  defendant  applies 
to  put  off  the  cause,  is  the  attorney  of  the  plaintiff 

rpHIS  cause,  which  was  assumpsit,  being  no- 
-L  ticed  for  trial  at  the  last  Saratoga  Circuit, 
16*]  the  defendant's  counsel,  on  an  *affldavit 
of  Payne,  that  H.  F.  L.,  the  attorney  for  the 
plaintiff,  was  a  material  witness  for  him  in  the 
cause,  as  he  was  advised  by  counsel  and  verily 
believed  to  be  true  ;  that  he  could  not  safely 
proceed  to  trial  without  his  testimony  ;  that 
he  had  endeavored  to  subpoena  him,  but  he 
had  gone  a  journey,  as  he  was  informed,  to 
Philadelphia,  and  that  he  could  not  serve  him 
with  a  subpoena,  moved  to  put  off  the  trial  on 
the  usual  terms  ;  but  it  appearing  that  Mr.  L. 
was  the  attorney  for  the  plaintiff,  the  judge 
required  the  defendants  to  state,  by  affidavit, 
what  they  expected  to  prove  by  him,  in  order 
that  it  might  be  seen  whether  the  facts  he 
would  be  called  on  to  prove  were  not  com- 
municated to  him  professionally  in  the  course 
of  the  cause.  This  the  defendants'  counsel 
declined  to  do :  and  the  judge  ordered  the 
trial  to  proceed.  Whereupon  the  defendants' 
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counsel  declined  to  appear,  and  an  inquest  was 
taken  by  default. 

Mr.  L.  H.  Palmer,  for  the  defendants,  now 
moved  to  set  aside  the  inquest,  for  irregu- 
larity. 

Mr.  E.  Cowen,  contra,  cited  3  Burr.,  1514. 

Curia.  No  doubt  according  to  the  case  cited 
from  Burrow,  the  judge  has  a  discretion  in 
certain  cases,  whether  he  will  put  off  the  trial 
upon  the  common  affidavit.  This  is  a  very 
rational  rule;  and  it  is  important  that  it  should 
sometimes  be  exercised  to  prevent  delay  ;  but 
the  rule  does  not  attach,  unless,  by  counter  af- 
fidavits or  otherwise,  circumstances  of  sus- 
picion are  made  to  appear.  Nothing  of  the 
kind  appeared  in  this  instance.  It  is  the  com- 
mon case  of  a  motion  to  put  off  the  trial,  for 
the  absence  of  a  material  witness,  whose  at- 
tendance ordinary  diligence  could  not  procure. 
The  action  was  assumpsit.  We  do  not  see  that 
suspicion  could  attach  from  the  mere  fact  that 
the  witness  was  the  attorney  for  the  plaintiff. 
There  is  nothing  unusual  in  such  a  circum- 
stance, and  the  defendants  should  not  be  hold- 
en  to  disclose  particulars.  It  might  give  the 
opposite  party  an  undue  advantage,  and  should 
not  be  required  in  the  usual  case. 

RULE  :  That  the  inquest  be  set  aside  and  a 
new  trial  granted,  on  payment  of  the  costs  of 
the  circuit  to  the  time  of  applying  *to  [*17 
the  judge  to  put  off  the  trial ;  and  that  the 
residue  of  the  costs  abide  the  event  of  the  suit. 

Cited  in— 7  Cow.,  384 ;  1  Wend.,  37 :  8  Wend.,  71 : 6 
Hun,  75 ;  3  How.  Pr.,  50  ;  51  How.  Pr.,  353 ;  3  Abb. 
N.  S.,  296,  305 ;  4  Bos.,  668  ;  6  Rob..  511;  7  Rob.,  27 ;  37 
Super.,  427 ;  1  E.  D.  S.,  390 ;  3  Co.  R.,  171. 


Ex  PARTE  CARMICHAEL. 

Redemption  on  Judgment,  by  Attachment,  before 
a  Justice. 

A  creditor,  upon  a  judgment  obtained  by  attach- 
ment before  a  justice,  may  redeem  lands  sold  on  ft. 
fa.  upon  a  previous  judgment. 

A  judgment  upon  attachment  before  a  justice  has 
the  same  force  with  any  other  except  as  to  the  de- 
fendants' right  of  set-off. 

/CERTAIN  real  estate  of  one  Draper  having 
\J  been  sold  on  a  judgment  and  fi.  fa.  in  fa- 
vor of  Pumpelly,  in  this  court,  Carmichael 
afterwards,  and  within  15  months  after  the 
sale,  obtained  judgment  for  more  than  $25 
against  the  same  Draper,  filed  a  transcript,&c. , 
and  offered  to  redeem  as  a  judgment  creditor. 
But  the  sheriff  refused  to  receive  the  money, 
on  the  ground  that  Pumpelly  might  contest 
the  right  to  redeem  upon  the  judgment,  it  be- 
ing upon  attachment. 

A  motion  was  now  made  for  a  mandamus 
commanding  the  sheriff  to  convey  to  Car- 
michael. 

Mr.  8.  Mack,  for  the  relator. 

Mr.    W.  Platt,  contra. 

Curia.  There  is  no  force  in  the  objection 
that  the  judgment  was  by  attachment.  It  was 
of  equal  force  with  one  rendered  upon  per- 
sonal notice,  except  as  to  the  defendant's  right 
of  set-off.  The  motion  must  be  granted. 

Motion  granted. 

Cited  in— 8  Wend.,  346. 
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SCHOOLCRAFT  AND  CHAPMAN 

«. 
LATHROP. 

Practice — Effect  of  Taking  the  Benefit  of  Insolv- 
ent Act  Pending  Suit — Costs. 

The  plaintiff  taking  the  benefit  of  the  Insolvent 
Act  pending:  the  suit  is  no  cause  for  staying  the 
proceedings  till  security  for  costs  filed,  if  his  as- 
signees are  within  the  jurisdiction  of  the  court. 

It  is  well  settled,  that  where  judgment  is  against 
the  plaintiff  in  a  suit  carried  on  for  the  benefit  of 
an  assignee,  the  latter  is  liable  for  the  costs. 

Citations— 7  T.  R.,  292 ;  4  Johns.,  484 ;  6 Taunt.,  123; 
2  Cow.,  460. 

AFTER  verdict  for  the  plaintiffs,  they  re- 
spectively obtained  their  discharge  under 
Statute  of  Insolvency,  after  assigning  all  their 
property  for  the  benefit  of  their  creditors. 
The  cause  being  noticed  for  argument  on  the 
part  of  the  plaintiffs  upon  a  bill  of  exceptions 
taken  by  the  defendant  at  the  trial, 
1 8*]  *It  was  now  moved  that  all  proceed- 
ings on  the  part  of  the  plaintiffs  should  be 
staved  till  security  for  costs  filed. 

Mr.  1.  Hamilton,  for  the  motion. 

Mr.  8.  8.  Lush,  contra. 

Curia.  The  cases  are  not  uniform  upon 
this  question.  Vide  Webb  v.  Ward,  7  T.  R., 
292;  Ketcham  v.  Clark,  4  Johns.,  484;  Snow 
v.  Townsend,  6  Taunt.,  123.  But  it  is  now 
the  well  settled  practice  that  where  one  is 
beneficially  interested  in  the  demand  of  the 
plaintiff,  as  assignee,  and  the  suit  is  carried 
on  for  his  benefit  upon  judgment  against  the 
plaintiff,  such  assignee  is  liable  for  the  costs 
(see  Waring  v.  Baret,  2  Cow.,  460),  and  their 
collection  may  be  enforced  by  attachment. 
This  suit  going  on  for  the  benefit  of  the  as- 
signees, who  are  within  the  jurisdiction  of  the 
court,  the  security  of  the  defendant  is  com- 
plete under  that  rule ;  and  we  deny  the  motion 
without  costs. 

Rule  accordingly. 

Cited  in-18  Wend.,  674 :  20  Wend.,  633 ;  1  Hill,  632 ; 
15  Abb.  Pr.,  196;  43  N.  J.  L.,  150. 


BRACKET  t>.  ALVORD. 

Action  for  Rent —  When  Transitory. 

Where  the  action  for  rent  is  founded  on  privity 
of  contract,  as  between  the  lessor  and  lessee,  it  is 
transitory;  otherwise,  if  on  privity  of  estate,  as 
where  an  assignee  is  a  party. 

MR.  J.  PLATT,  for  the  defendant,  moved 
to  change  the  venue  from  the  County  of 
Obondaga  to  the  County  of  Oswego.  The 
affidavit  upon  which  he  moved  was  defective, 
in  not  stating  that  the  defendant's  witnesses 
residing  in  the  latter  county  were  material  as 
advised  by  counsel,  but  he  relied  on  the  ac- 
tion being  local.  The  affidavit  stated  that  it 
was  an  action  for  rent  upon  a  lease  given  by  the 
plaintiff  to  the  defendant  of  lands  in  Oswego. 
Mr.  J.  Edwards,  contra,  cited  1  I  Mini..  244. 

Curia.  The  distinction  is  that  where  the 
action  for  rent  is  founded  on  privity  of  con- 
tract, as  between  lessor  and  lessee,  there  the 
action  is  transitory .  but  if  on  privity  of  es- 
tate, as  between  the  lessor  and  the  assignee  of 
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the  lessee,  or  the  assignee  *of  the  lessor  [*!{> 
and  the  lessee,  &c.,  it  is  local,  (a)    The  motion 
must  be  denied. 
Motion  denied. 

(a)  Corp.  of  N.  Y.  v.  Dawson,  2  Johns.  Caa.,  335, 
and  the  cases  there  cited. 


Ex  PARTE  HAYWOOD. 

Practice — Statute —  When  Appeal  Lies  under — 
Mandamus. 

Under  the  Act,  sess.  47,  ch.  238,  sees.  36,  38,  an  ap- 
peal lies  in  all  eases,  whether  the  judgment  of  the 
justice  be  upon  an  issue  of  law  or  fact. 

Citations— Act,  sess.  41,  ch.  94,  sees.  17,  18,  p.  82; 
Act,  sess.  47,  ch.  238,  sees.  36,  7,  8,  pp.  294-296. 

TTAYWOOD  sued  Miller  before  a  justice  of 
11  Columbia;  Miller  pleaded  the  general 
issue  and  a  special  plea.  To  the  latter  there 
was  a  demurrer,  upon  which  the  justice  gave 
judgment  against  Haywood,  who  appealed  to 
the  Columbia  C.  P. ;  but  that  court  quashed 
the  appeal  upon  the  authority  of  Peters  v. 
Parsons,  18  Johns.,  140,  and  Breesev.  Williams 
20  Id.,  280.  And  now, 

Mr.  D.  B.  Tattmadge  moved  (ex  parte)  for  an 
alternative  mandamus  commanding  that  court 
to  set  aside  the  rule  by  which  they  ordered  the 
appeal  to  be  quashed,  and  to  proceed  upon  the 
appeal.  He  said  the  cases  relied  upon  were 
under  the  Act  of  1818,  sess.  41,  ch.  94,  sees. 
17,  18,  p.  82,  which  differed  from  the  late  Act 
sess.  47,  ch.  238,  sees.  36-38,  pp.  294-296  And, 

The  Court  were  clearly  of  this  opinion. 
They  said  the  cases  cited  went  upon  the  con- 
struction of  the  17th,  18th  and  19th  sections  of 
the  Act  of  1818,  but  the  provisions  of  the  Act 
of  1824  are  materially  different.  The  38th 
section  provides  expressly  that  all  issues  in 
law  upon  appeal  shall  be  tried  by  the  court, 
and  all  issues  of  fact  by  a  jury.  The  plead- 
ings are  in  all  cases  to  be  the  same  as  those 
before  the  justice.  There  can  be  no  mistake, 
therefore,  as  to  the  intention  of  the  Legisla- 
ture that  an  appeal  is  the  remedy  in  all  cases, 
whether  the  judgment  be  upon  an  issue  of  law 
or  of  fact.  Let  an  alternative  mandamus  go. 

Motion  granted. 


*Ex  PARTK  WARD. 
Practice — New  Trial. 
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A  judge  of  the  C.  P.,  counselor,  Ac.,  may  consent 
to  a  new  trial  without  having  been  present  at  the 
trial. 

IN  trover,  by  Ward  against  Esty,  in  the  On- 
tario C.  P.  Ho  well,  first  judge,  a  coun- 
selor at  law  of  this  court,  was  not  present  at 
the  trial  or  any  part  of  it ;  but  the  verdict  be- 
ing for  the  plaintiff,  he  consented,  on  a  mo- 
tion afterwards  made,  that  a  new  trial  should 
be  granted  on  the  merits. 

Mr.  J.  C.  Spencer  now  moved  for  a  man- 
damns  commanding  that  court  to  act  aside 
their  rule  for  a  new  trial,  and  proceed  to  judg- 
ment He  contended  that  the  true  construc- 
tion of  the  proviso  in  the  3d  section  of  the  Act 
concerning  the  Courts  of  C.  P.,  2  R.  L.,  J41. 
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143,  is  that  the  judge  who  is  counselor,  and 
assenting  to  the  new  trial,  shall  be  present  at 
the  trial.  How  can  he  judge  whether  the  ver- 
dict be  against  evidence  if  he  has  not  heard 
it  ?  By  the  section  cited,  these  courts  are  to 
hear,  try  and  determine.  If  the  counselor  did 
not  hear,  how  can  he  judge  as  to  a  new  trial  ? 
Will  it  be  said  that  he  can  obtain  a  competent 
knowledge  from  the  notes  or  reports  of  the 
other  judges,  or  from  affidavits  ?  Such  never 
could  have  been  the  intention  of  the  statute. 
Suppose  a  judge  newly  appointed  after  a  trial ; 
ought  he  to  be  permitted  to  award  a  new 
trial  ? 
Mr.  M.  H.  Sibley,  contra. 

Curia.  The  proviso  relied  upon  is  "  that  no 
new  trial  shall  be  granted  otherwise  than  for 
irregularity,  unless  one  of  the  judges  present 
and  concurring  shall  be  of  the  degree  of  coun- 
selor at  law  in  the  Supreme  Court  of  this 
State."  This  presence  and  concurrence  are 
referable  to  the  time  of  granting  the  motion  ; 
not  the  time  of  trial.  It  must  depend  on  the 
judge's  own  discretion  upon  the  means  of 
information  and  circumstances  of  the  case, 
whether  he  will  interfere.  We  deny  the  mo- 
tion, but  without  costs. 

Motion  denitd. 


21*]  *STRONG 

v. 
PLATNER  ET  AL.,  Executors  of  PLATNER. 

Practice — New  Trial — Affidavits  in  Support  of. 

On  a  motion  for  a  new  trial  on  account  of  newly 
discovered  evidence,  or  to  set  aside  the  report  of 
referees  upon  the  merits  and  other  enumerated 
motions,  founded  upon  affidavit,  counter  affidavits 
may  be  read  without  being  previously  served  on 
the  party  moving. 

MR.  E.  WILLIAMS  moved  for  a  new  trial, 
on  the  ground  of  newly  discovered  evi- 
dence, and  for  the  misconduct  of  a  juror. 

Mr.  B.  F.  Butler,  contra,  offered  counter 
affidavits. 

Mr.  Williams  said  this  being  a  calendar  mo- 
tion, counter  affidavits  should  not  be  read, 
unless  served  upon  the  party  moving.  That 
the  affidavits  offered  had  not  been  served. 

SUTHERLAND,  J.  We  held,  at  the  last  term, 
that  on  moving  to  set  aside  the  report  of  ref- 
erees, upon  the  merits,  which  is  a  calendar 
motion,  counter  affidavits  might  be  read  with- 
out being  served ;  and, 

Per  Curiam.  There  is  no  difference,  in  this 
respect,  between  enumerated  and  non-enumer- 
ated motions. 

The  affidavits  were  read,  accordingly. 


STOKES 

v. 

CAMPBELL,  an  Infant,  by  J.  CAMPBELL,  his 
Guardian,  Impleaded  with  T.  CAMPBELL. 

Practice — Motion  to  Amend,  Plea  Allowed  after 
Reversal  of  Judgment  on  Demurrer — Costs. 

On  reversing  a  judgment  of  the  C.  P.,  given  for 
the  defendant  on  a  demurrer  to  one  of  his  pleas,  he 
was  allowed  to  amend  his  plea  upon  payment  of 
costs. 
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action  was  originally  commenced  in 
1  the  C.  P.  of  the  City  and  County  of  N. 
Y.  The  defendant  pleaded  two  pleas,  one  of 
which  was  demurred  to  by  the  plaintiff,  upon 
which  judgment  was  given  for  the  defendant 
in  the  court  below.  On  error  to  this  court, 
the  judgment  was  reversed. 

A  motion  was  now  made  to  amend  the  plea, 
so  as  to  put  the  cause  at  issue  upon  both  pleas, 
and  have  a  trial  at  the  circuit.  And  it  was 
insisted  that  the  defendant  below  ought  not  to 
be  prejudiced  by  the  decision  there  for  him. 
The  C.  P.  would  have  allowed  an  amendment 
if  they  had  deemed  the  demurrer  well  taken. 
Dunl.  Pr. ,  533,  534,  and  the  cases  there  cited. 

*Mr.  A.  S.  Oarr,  for  the  motion.          [*22 

Mr.  E.  Baldwin,  contra. 

The  Court  granted  the  motion,  on  payment 
of  costs. 

Motion  granted. 


HONAY  &  CHAPMAN  v.  CHESTERMAN. 

Practice — Notice  of  Argument. 

If  the  party  making  a  case  do  not  serve  a  copy  of 
it  upon  the  opposite  party,  at  least  four  days  before 
the  term  at  which  it  is  noticed  for  argument  by  the 
opposite  party,  on  an  affidavit  of  this  fact  and  of 
service  of  notice  of  argument,  the  relief  sought  by 
the  case  will  be  denied. 

Citations— 14  Johns.,  319 ;  4  Cow.,  537. 

MR.  J.  L.  WENDELL,  for  the  defendant, 
moved  to  bring  on  the  motion  for  a  new 
trial,  on  a  case  made,  in  its  order  on  the  calen- 
dar. 

8.  A.  Foot,  contra,  read  an  affidavit  made  by 
the  plaintiff's  attorney,  of  the  service  of  a  no- 
tice of  argument  by  the  plaintiff's  attorney  on 
the  defendant's  attorney  ;  also  an  affidavit  that 
the  defendant's  attorney,  who  made  the  case, 
had  not  served  a  copy  of  it  on  the  plaintiff's 
attorney  on  or  before  Oct.  15,  the  term  com- 
mencing on  the  17th  ;  and  moved  that  the  mo- 
tion for  a  new  trial  be  denied  upon  this  ground. 

Curia.  Take  your  motion.  It  is  the  settled 
practice,  that  the  party  who  makes  the  case 
must  serve  a  copy  on  the  other  party.  Peck  v. 
Peck,  14  Johns.,  219  ;  Jackson  v.  Harrington,  4 
Cow. ,  537.  If  this  be  not  done  at  least  four 
days  before  the  term,  the  consequence  is,  that 
on  the  opposite  party  showing  this  fact  by  affi- 
davit, the  motion  upon  the  case  must  be  de- 
nied, provided  the  party  moving  for  the  denial 
have  noticed  the  argument  on  his  part. 

Motion,  for  a  new  trial,  denied. 
Overruled— 6  Cow.,  609. 


*BEEKMAN  «.  REED. 
Practice — Notice  of  Motion. 


[*23 


A  motion,  though  on  the  calendar  must  be  noticed 
for  the  particular  term  at  which  it  is  intended  to  be 
made. 

A  notice  of  a  motion  for  a  particular  term,  and 
that  if  not  then  made  it  will  be  continued  on  the 
calendar,  from  term  to  term,  until  it  shall  be  made, 
is  insufficient. 

R.  S.  A.  FOOT  moved  to  bring  on  the  ar- 
gument of  this  cause  upon  affidavits  made 
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for  the  purpose  of  a  motion  to  set  aside  the  re- 
port of  referees  upon  the  merits.  The  cause 
was  on  the  calendar  ;  and  he  read  the  proof 
•of  the  service  of  a  notice  that  a  motion  would 
be  made  to  set  aside  the  report,  upon  the  affi- 
davits, at  the  last  August  Term,  at  the  Acad- 
emy in  Utica  ;  and  if  it  should  not  then  be 
made,  that  the  cause  would  be  continued  on 
the  calendar  from  term  to  term,  until  it  should 
be  brought  on. 

Mr.  J.  M'Kown  objected  that  the  notice  of 
the  motion  was  insufficient  for  the  present 
term. 

Curia.  The  notice  is  insufficient,  and  we 
cannot  hear  the  motion.  The  regular  practice 
is  to  notice  for  the  particular  term  at  which 
the  motion  is  to  be  made,  and  we  must  not  al- 
low this  course  to  be  departed  from,  where  no 
reason  is  shown  for  it.  Causes  cannot  be  con- 
tinued in  this  manner  by  a  single  notice  run- 
ning from  term  to  term. 

Motion,  denied. 


STAFFORD  ET  AL.  v.  RICE. 

Witnesses — One  Whose  Name  Appears  on  Ne- 
gotiable Paper  Competent  to  Prove  it  Void  in 
its  Inception. 

One  whose  name  appears  upon  negotiable  paper 
may,  notwithstanding,  be  a  witness  to  prove  that  it 
was  void  in  its  inception,  for  usury,  or  other  cause. 
Winton  v.  Saidler,  3  Johns.  Gas.,  185,  contra,  is  not 
law. 

Citations— 3  Johns.  Cas.,  185 ;  17  Johns.,  176. 

A  SSUMPSIT,  tried  at  the  Washington  Cir- 
1JL  cuit,  June  16,  1825,  before  Duer,  Circuit 
Judge. 

The  plaintiffs,  on  the  trial,  produced  in  ev- 
idence a  promissory  note,  made  by  the  defend- 
ant, to  Samuel  Topliff,  or  bearer,  dated  Feb. 
16,  1820.  for  $44.99,  payable  six  months  after 
date,  the  execution  of  which  was  admitted. 

The  defendant  then  called  Samuel  Topliff  as 
a  witness,  who  was  objected  to  by  the  plaint- 
iffs counsel,  and  rejected  by  the  judge. 

The  defendant  then  offered  to  prove  by 
24*]  Topliff,  that  at  *the  time  the  note  was 

fiven,  he.  the  witness,  had  no  interest  in  it ; 
ut  took  it  for  the  benefit,  and  on  the  behalf  of 
the  plaintiffs  ;  and  immediately  afterwards 
transferred  and  delivered  it  to  the  plaintiffs, 
and  advised  them  of  all  the  facts  relative  to  the 
making  of  the  note,  and  upon  what  considera- 
tion it  was  made.  This  evidence  was  also  ob- 
jected to  by  the  plaintiffs'  counsel,  and  rejected 
by  the  judge.  The  jury  found  a  verdict  for  the 
plaintiffs  for  $60.64. 

Mr.  8.  Stevens,  for  the  defendant,  now 
moved  for  a  new  trial.  He  contended,  that 
though  the  payee  might  not  be  a  competent 
witness  for  the  indorsee,  or  the  one  to  whom 
he  had  transferred  the  note  by  delivery,  yet  he 
was  clearly  a  competent  witness  for  the 
maker.  His  interest,  if  he  has  any,  is  against 
the  party  calling  him.  In  the  case  before  the 
court,  he  could  have  been  received  to  testify 


NOTE,-Compe/enc|/  of  witnesses— Parties  ti>  hint 
and  notes,  a*  wltnoute*,  aaalnut  validity.  See  linker 
v.  Arnold,  1  Cal.,  258.  nute;  Woodhull  v.  Holmes,  10 
Johns..  231.  note. 


for  either  party,  being  in  fact  a  mere  conduit 
or  agent  through  whom  the  note  passed  to  the 
plaintiffs.  He  was  equally  indifferent  with  any 
third  person.  The  only  ground  of  objection 
must  rest  upon  the  rule,  quod  nemo  attegans 
suam  turpiludinem  est  audiendus.  (17  Johns., 
176.)  But  the  facts  offered  in  evidence  were 
such  as  to  disprove  any  turpitude  on  the  part 
of  the  witness;  and,  if  any  existed,  to  fix  it  on 
the  plaintiffs.  In  Tuthill  v.  Dams,  20  Johns., 
285,  the  court  seem  even  to  question,  whether 
Winton  v.  Saidler,  3  Johns.  Cas.,  185,  upon  the 
authority  of  which  the  maxim  cited  was  ap- 
plied to  indorsers  and  others,  whose  names  ap- 
pear upon  negotiable  paper,  is  to  be  considered 
as  law.  But  it  is  enough  that  nothing  immoral 
or  illegal  was  offered  in  proof.  The  witness 
was  certainly  competent  to  prove  anythingelse. 

Mr.  Jacob  Lansing,  contra.  The  offer  of 
proof  by  the  payee  was  general  and  indefinite  ; 
and  had  he  been  received  to  testify,  would 
have  reached  the  fact  of  usury,  or  any  other 
illegal  consideration.  The  cases  have  not  gone 
so  far  as  to  -allow  one,  whose  name  appears 
upon  negotiable  paper,  to  impeach  it  by  proof 
of  any  fact  which  may  render  it  void  ab  orig- 
ine.  He  must  be  confined  in  his  testimony  to 
such  matter  as  arose  subsequently  to  the  giving 
of  the  note  by  *which  it  is  discharged  ;  [*25 
as  payment,  release,  &c.  The  plaintiffs  rely  on 
the  case  of  Winton  v.  Saidler  ;  and  it  was  upon 
the  authority  of  that  case  that  the  judge  ex- 
cluded Topliff. 

WOODWORTH,  J.  Winton  v.  Saidler  is  not 
law.  It  is  now  several  years  since  that  case  has 
been  acted  upon  ;  and  in  Powell  v.  Powers  it 
was  directly  overruled. 

SUTHERLAND,  J.  Under  the  later  decisions, 
a  witness,  whose  name  appears  upon  negoti- 
able paper,  may  be  received  to  prove  usury  in 
its  inception. 

SAVAGE,  Ch.  J.  Winton  v.  Saidler  has  been 
repeatedly  overruled,  and  can  no  longer  be 
considered  as  law. 

Mr.  Lansing  agreed  that  if  that  case  was  not 
law  there  must  be  a  new  trial  ;  and, 

Per  totam  Curiam, 
New  trial  granted. 

Cited  in-3  Wend.,  416  ;  Hoffm.,  5*9. 
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BULKLEY,  Manucaptor  of  COFFIELD. 

Practice  —  Surrender  of  Principal  by  Bail  —  Sick- 
ness of  Principal. 

Bail  may  surrender  their  principal,  and  obtain  an 
er^iieretur,  on  motion,  after  the  8  days  allowed,  ex 
yratia,  for  surrender,  if  the  surrender  within  that 
time  was  prevented  by  the  sickness  of  the  princi- 
pal :  and  this,  though  no  order  to  stay  proceedings, 
or  rule  for  enlarging  the  time  to  surrender,  was  ob- 
tained within  the  8  days,  the  sickness  of  tin-  princi- 
pal not  being  known  to  the  bail  within  that  time. 

Citation—  1  Johns.  Cas.,  413. 

THE  bail  in  this  case  having  become  fixed  by 
a  return  of  the  ca.  sa.  in  the  original  cause, 
of  Thomas  v.  CoJfteUl,  a  capias  nd  rexponde/ulntn 
was  issued   to  the  Sheriff    of  the  City   and 
County  of  N.  Y.,  against  the  bail,  and  served, 
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returnable  the  4th  day  of  August  last.  Aug. 
15,  the  bail  received  a  letter  from  his  princi- 
pal, dated  and  bearing  its  post  mark  at  Eden- 
ton,  N.  C.,  Aug.  8  (in  reply  to  letters  written 
by  the  bail,  on  the  10th  and  25th  of  July  pre- 
ceding, requesting  him  to  surrender  himself), 
stating  that  he  had  been  so  ill  with  a  fever, 
that  he  could  not  before  peruse  or  answer  the 
letters  from  the  bail,  Aug.  16,  the  bail  pro- 
cured an  order  staying  all  proceedings  in  the 
suit  against  him,  for  the  purpose  of  moving 
this  court  for  further  time  to  surrender.  After 
this,  the  principal  started  for  the  City  of  N. 
26*]  Y. ;  but  on  his  way  *suffered  a  relapse  ; 
and  did  not  reach  the  city  till  Oct.  13,  when 
(as  soon  as  his  health  would  permit,  Oct.  19, 
1825)  he  surrendered  himself  to  the  Sheriff  of 
N.  Y.,  in  exoneration  of  his  bail. 

Mr.  E.  Cowen,  for  the  motion,  cited  Board- 
man  v.  Fowler,  1  Johns.  Gas.,  413  ;  Livingston 
v.  Bartles,  4  Johns.,  478,  and  Rathbone  v. 
Warren,  Id.,  310. 

Mr.  A.  Van  Vechten,  contra,  said  that  sick- 
ness could  not  be  received  as  an  excuse  for 
not  surrendering  the  principal  ;  and  will  not 
be  listened  to,  even  where  the  application  is 
made  before  the  expiration  of  the  8  days. 
Wynn  v.  Petty,  4  East,  102  ;  Grant  v.  Pagan, 
Id.,  189  ;  Olcotl  v.  Lilly,  4  Johns.,  407. 

Curia.  We  should,  clearly,  have  enlarged 
the  time  to  surrender  this  sick  man,  had  his 
sickness  been  known  to  the  bail,  and  disclosed 
to  us  within  the  eight  days  allowed,  ex  gratia, 
for  surrender,  after  the  return  day  of  the 
capias  against  the  bail  ;  and  the  case  would 
then  have  finally  come  to  an  exoneretur.  The 
facts  not  being  known  to  the  bail  within  that 
time,  he  could  neither  obtain  an  order  to  stay 
proceedings,  nor  apply  to  the  court  to  give  the 
further  time.  He  has,  therefore,  been  guilty 
of  no  laches  ;  and  by  ordering  an  exoneretur, 
we  are  only  doing  directly  what  would,  had 
not  unavoidable  circumstances  intervened,  ulti- 
mately have  been  obtained  in  another  way. 
We  think  the  bail  should  not  be  prejudiced 
by  the  sickness  of  his  principal,  especially  as 
the  plaintiff  will  not  suffer  by  his  discharge, 
which  must  granted  on  payment  of  costs. 
There  is  no  case  in  this  court  precisely  in 
point ;  but  we  think  the  principle  of  Board- 
man  v.  Fowler,  1  Johns.  Cas.,  413,  applies. 
Let  an  exoneretur  be  entered,  on  payment  of 
the  costs  of  the  action  against  the  bail,  and  of 
opposing  this  motion. 

Rule  accordingly. 

Cited  in-20  How.  Pr.,  20 ;  10  Abb.  Pr.,  280 ;  12  Abb. 
Pr.t  84  ;  79  Pa.,  332 ;  21  Am.  Rep.,  64. 


27*]    *Ex  PARTE  EASTABROOKS. 

Practice — Appeal  Bond. 

The  appellee  in  the  C.  P.  cannot  object  that  the 
appeal  bond  Is  In  the  penalty  of  more  than  double 
the  judgment  before  the  justice. 

THE  Court  of  C.  P.  of  Warren  Co.  quashed 
an  appeal  from  a  justice's  court,  brought 
by  Eastabrooks  against  Rockwell,  because  the 
penalty  of  the  appeal  bond  was  more  than 
double  the  amount  of  the  judgment  rendered 
by  the  court  below. 
562 
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A  motion  was  now  made  for  a  mandamm, 
commanding  the  Court  of  C.  P.  to  vacate  the 
rule  quashing  the  appeal,  and  to  proceed  ia 
the  cause. 

Mr.  W.  Hay,  Jr.,  for  the  motion. 

The  motion  was  not  opposed  ;  but, 

Tfie  Court  said  they  were  very  clearly  of 
opinion  that  the  penalty  being  more  than 
double  the  amount  of  the  judgment,  was  no 
objection ;  though  its  being  less,  was  so,  be- 
cause it  might  abridge  the  rights  of  the  ap- 
pellee. It  may  be  for  his  benefit,  but  cannot 
possibly  injure  him,  that  the  bond  is  for  more. 
And  they  awarded  an  alternative  mandamm. 

Rule  accordingly. 

Cited  in-17  Wend*  70 ;  62  N.  Y.,  116 ;  1  Hun,  525 ;: 
3T.  &C.,  629;  2 Co.  R.,52. 


DAVENBAGH  «.  M'KINNIE. 
Practice — Production  of  Paper,  by  Third  Party. 

The  court  will  not,  on  motion,  compel  a  third  per- 
son, no  way  interested  in  the  suit,  to  produce  a 
private  paper  of  his  own,  for  the  inspection  of  a 
party.  , 

IN  WASTE.  One  Ellis  was  the  grantee  in, 
and  had  possession  of,  a  deed  constituting 
a  link  in  the  plaintiff's  deduction  of  title  ;  and 
on  an  affidavit  that  he  withheld  the  inspection 
of  this  deed  from  the  plaintiff,  by  means 
whereof  he  was  embarrassed  in  setting  out  his 
title  in  the  declaration,  and  could  not  safely 
try  his  cause, 

Mr.  A.  C.  Paige  moved  for  a  rule  upon  Ellis,, 
requiring  him  to  allow  the  plaintiff's  attorney 
to  take  a  copy  of  this  deed,  and  cited  Walli*  v. 
Murray,  4  Cow.,  399;  19  Johns.,  268;  2' 
Campb.,  94,  note;  12  Johns.,  225  ;  1  Campb., 
*562,  per  Sir  J.  Mansfield;  11  Johns.,  [*28 
245  ;  2  Archb.  Pr.,  196,  and 4  Taunt.,  157, 161. 

Mr.  J.  J.  Danforth  said,  whatever  the  court 
might  do,  if  this  deed  were  in  the  hands  of 
the  party,  they  would  never  call  upon  a  third 
person  in  this  form  to  produce  a  paper.  He 
is  liable  to  be  called  on  by  a  subpoena  dvces 
tecum.  But  this  being  an  action  for  a  tort,  the 
court  will  not  even  compel  a  party  to  produce- 
papers  for  the  inspection  of  his  antagonist ; 
and  so  this  court  held  in  Denslow  v.  Fowler,  2 
Cow.,  592. 

Curia.  If  the  action  were  upon  contract, 
and  the  motion  unobjectionable  on  this  ground, 
we  would  not  grant  this  application.  It  is 
aimed  against  a  third  person  not  interested  in 
the  cause  ;  and  seeks  to  pry  into  his  private 
papers.  If  the  plaintiff  deem  it  material,  he 
must  compel  its  production  by  subpoena  duces 
tecum,  or  in  some  other  way  than  by  motion. 

Motion  denied. 


WILLARD  AND  PLATT 
THE  MAYOR,  &c.,  OF  HUDSON. 

Practice — Costs. 

A  brief,  attorney,  and  counsel  fee,  not  allowable 
on  a  motion  of  course  in  partition,  and  other  real 
actions. 

N  PARTITION.     It  was  submitted  to  the- 
court,  whether  the  attorney  for  the  plaint- 
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iffs  should  be  allowed  in  taxation  of  costs  upon 
a  judgment  against  the  defendants,  a  brief, 
and  an  attorney  and  counsel  fee  on  each  or- 
dinary motion  in  the  course  of  the  cause  ;  and, 

Mr.  C.  Bushnell,  for  the  plaintiffs,  contended 
that  he  should  ;  that  in  a  real  action  there  is 
no  common  rule,  or  rule  of  course  ;  but  all 
motions  must  be  made  in  open  court,  and 
must  stand  on  the  footing  of  any  special  mo- 
tion as  to  the  costs. 

Mr.  E.  Williams,  contra,  said  that  these  were 
motions  of  course,  though  made  in  open  court. 
Special  motions,  properly  so  called,  are  founded 
on  affidavit  or  other  proof,  of  which  the  op- 
posite party  must  be  apprised,  and  have  notice 
29*]  *of  the  motion.  The  ordinary  motions 
in  real  actions,  do  not  imply  opposition  ;  and 
there  is,  therefore,  no  need  of  a  brief  and  fees 
for  argument  as  upon  special  motions. 

Curia.  These  charges  cannot  be  allowed. 
They  are  inadmissible,  except  upon  such  mo- 
tions as  require  notice  to  the  adverse  party, 
being  founded  upon  special  cause.  The  or- 
dinary rules,  taken  in  the  progress  of  a  real 
art  ion,  are  as  muclj  rules  of  course  as  those 
which  are  entered  in  the  common  rule  book. 
The  only  difference  is  in  the  form  of  moving 
them,  and  the  time  of  entry,  which  is  in  open 
court,  and  within  the  term.(a) 

Rule  accordingly. 

(a)— See  1  Regr.  Gen.,  April  Term,  1796. 


Ex  PAKTE  VASQUES. 

Practice — Submission  to  Arbitration — Time  of. 
A  submission  to  arbitration,  may,  within  1  R.  L., 
125,  be  made  a  rule  of  court,  as  well  after,  as  before 
the  award. 

1TASQUES  and  M'Reever  had  submitted  cer- 
V  tain  matters  in  difference  to  arbitrators, 
and  agreed  that  the  submission  should  be  made 
a  rule  of  the  Court  of  C.  P.  of  the  City  and 
County  of  N.  Y.  The  arbitrators  having 
awarded  the  payment  of  a  sum  of  money  to 
Vasques,  he  applied  to  the  C.  P.  for  a  rule  en- 
forcing the  award  ;  which  the  court  declined 
to  grant,  on  the  ground  that  the  submission 
not  being  made  a  rule  of  court  before  the 
award  the  parties  should  be  left  to  their  usual 
remedy  by  suit. 

A  motion  was  now  made  for  a  mandamus, 
commanding  the  Court  of  C.  P.  to  make  the 
submission  a  rule  of  court ;  and  1  R.  L.,  125  ; 
Knight  v.  Carey,  1  Cow.,  89,  and  the  notes  to 
that  case,  were  cited. 

Mr.  J.  M'Kown,  for  the  motion. 

Curia.  We  see  no  reason  for  the  distinction 
taken  by  the  Court  of  C.  P.  The  practice  ap- 
3O*1  pears  to  be  *well  settled  that  the  sub- 
mission may  be  made  a  rule  of  court  as  well 
after  as  before  the  award.  Let  an  alternative 
mandamus  go. 

Rule  accordingly. 


CHANDLER  v.  BICKNELL. 

Practice — Motion  for  Judgment  as  in   Caw  of 
Nonsuit — Opposition  to. 

It  is  not  a  good  ground  of  opposition  to  a  motion 
for  judgment  us  in  case  of  nonsuit,  that  the 
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allowed  the  plaintiff  to  withdraw  a  juror,  because 
of  an  unexpected  defect  in  his  proof. 

THE  plaintiff  unexpectedly  failing  at  the 
trial  to  establish  by  proof  the  absence  from 
the  State  of  a  subscribing  witness  to  the  bond 
on  which  this  suit  was  brought,  so  as  to  let  in 
secondary  evidence  ;  on  his  motion,  the  circuit 
judge  allowed  him  to  withdraw  a  juror  ;  and 
the  cause  went  off  for  the  circuit.  And  now, 

Mr.  J.  Platt,  for  the  defendant,  moved  for 
judgment  as  in  case  of  nonsuit. 

Mr.  C.  P.  Kirkland,  contra,  insisted  that 
where  the  circuit  judge  allows  the  plaintiff  to 
withdraw  a  juror,  this  excuses  him  both  from 
payment  of  the  costs,  and  a  judgment  of  non- 
suit ;  and  he  cited  Tidd,  785;  1  Archb.  Pr., 
174. 

Curia.  We  do  not  see  why  this  case  should 
not  stand  on  the  same  footing,  as  if  the  cause 
had  gone  off  at  the  circuit,  for  want  of  suffi- 
cient testimony  on  the  part  of  the  plaintiff, 
without  a  jury  being  sworn.  We  might  re- 
fuse to  nonsuit  the  plaintiff,  or  excuse  from 
stipulating  ;  but  not  from  costs.  There  must 
be  the  usual  rule  nisi. 

Motion  granted. 


*Ex  PABTE  C.  &  A.  THOMPSON.  [*31 

Practice — Control  of  Execution,  Issued  by  County 
Clerk,  on  Judgment  by  Justice,  by  the  C.  P. 

The  C.  P.  may  set  aside,  or  otherwise  control  an 
execution  Issued  by  the  county  clerk,  on  a  judgment 
rendered  by  a  justice  of  the  peace,  transcribed,  and 
docketed  by  the  clerk  of  the  county. 

rpHE  Court  of  C.  P.  of  Saratoga  were  moved 
-L  to  set  aside  the  docket,  or  record  of  a  jus- 
tice's judgment  against  C.  &  A.  Thompson,  in 
favor  of  Newcomb,  and  the  execution  thereon 
issued  by  the  county  clerk  ;  upon  affidavits, 
that  before  the  transcript  was  filed,  the  judg- 
ment had  been  paid  and  satisfied  by  the 
Thompsons.  This  motion  was  denied  by  the 
C.  P.  upon  the  ground  that  they  had  no  juris- 
diction of  the  matter. 

A  motion  was  now  made  for  a  mandamus, 
commanding  that  court  to  take  cognizance  of 
the  motion. 

Mr.  J.  Bloore,  for  the  motion. 

The  motion  was  not  opposed  ;  but, 

The  Court  said  they  had  no  doubt  that  the 
Court  of  C.  P.  had  jurisdiction  of  the  case — 
that  the  execution  was  their  process.  That  the 
merits  of  the  motion  were  not  before  this  court; 
but  on  the  single  point  of  jurisdiction,  they 
granted  a 

Rule  to  show  cause.(a) 

Cited  in— 21  Am.  Dec..  810  (6  Wend., 213). 

(a)  See  Sholts  v.  Judges  of  Yates,  2  Cow.,  504,  508. 


Ex  PARTE  BROWN. 

Practice  —  Non- enumerated  Motion  —  Time  of 
Hearing. 

A  non-enumerated  motion  will  not,  in  general,  i « • 
heard  after  the  hearing  of  non-enumerated  motions 
has  been  closed  for  the  term,  though  the  cunse  of 
the  motion  arose  so  late,  that  it  could  not  be  noticed 
four  days  before  such  close. 

A  notice  of  such  a  motion  may  be  for  a  day  which 
happens  after  the  close  of  non-enumerated  lm-i- 
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ness :  but  it  is  at  the  peril  of  the  party ;  and  if  this 
business  be  closed  before  the  day  arrive,  he  cannot 
make  the  motion,  but  must  pay  costs. 

Where  the  cause  of  the  motion  arises  thus  late,  it 
seems  the  safer  course  is  to  obtain  a  judge's  order 
to  stay  proceedings. 

But  in  a  case  where  such  an  order  cannot  have 
any  effect,  the  court  will  hear  the  motion,  af i  er  the 
non-enumerated  business  is  closed. 

The  Supreme  Court  will  not  interfere  by  manda- 
mus, to  control  the  mere  chamber  business  of  a  judge 
of  the  C.  P. 

"VTOV.  8.  After  the  court  had  finished  the 
ll  regular  hearing  of  non-enumerated  mo- 
tions for  the  term, 

32*]  *Mr.  A.  Spencer  moved  for  a  mandamus 
to  the  first  judge  of  the  Court  of  C.  P.  of  the 
City  and  County  of  N.  Y.,  commanding  him 
to  vacate  certain  orders  which  he  had  made  on 
the  1st  inst.,  discharging  one  Smith  upon  com- 
mon bail,  in  certain  actions  brought  against 
him  in  that  court  by  Brown.  Notice  of  the 
motion  had  been  given  for  to-day. 

Mr.  J.  L.  Wendell,  contra,  objected  that  it 
was  too  late  in  term  for  the  motion,  the  non- 
enumerated  motions  being  closed. 

Mr.  Spencer  said,  the  cause  of  the  motion 
had  arisen  so  late  that  4  days'  notice  of  the 
motion  could  not  be  given  for  a  day  in  term 
preceding  the  close  of  the  non-enumerated 
motions  ;  and  that  as  no  operative  order  could 
be  given  at  chambers  by  a  judge  of  this  court, 
to  stay  the  proceedings  in  the  court  below,  or 
control  it  in  any  way  upon  the  subject  of  the 
motion,  it  was  an  exception  to  the  general  rule. 

Curia.  We  have  generally  refused  to  hear 
non-enumerated  motions  after  that  class  of 
business  is  closed  for  the  term;  and  this  though 
the  cause  of  the  motion  may  have  arisen  too 
late  to  admit  of  a  notice  at  an  earlier  day.  The 
notice  may  be  given  for  any  day  in  term,  if 
there  be  an  excuse  for  not  giving  it  for  the 
first ;  but  it  is  at  the  peril  of  the  party.  If  the 
business  close  before  the  day  of  the.notice  ar- 
rive, he  must  take  his  order  from  a  judge  or 
commissioner  to  stay  proceedings,  and  renew 
his  notice  for  the  next  term.  We  have  this 
very  term,  given  costs  for  attending  to  oppose 
a  motion  under  these  circumstances,  though 
counsel  were  in  court  prepared  to  make  it 
pursuant  to  the  notice.  But  we  consider  the 
present  motion  an  exception  to  our  general 
rule.  An  order  to  stay  proceedings  would  be 
inoperative.  We  will,  therefore,  hear  the 
motion. 

The  motion  was  accordingly  heard  ;  but, 

The  Court  on  the  merits  of  the  application 
being  further  disclosed,  said  they  must  deny  it, 
being  clear  against  interfering  by  mandamus, 
touching  the  mere  chamber  business,  of  a  judge 
of  the  C.  P. 

Motion  denied. 

Cited  in— 1  Wend.,  79 ;  18  Wend.,  515 ;  3,  Abb.  Pr., 


33*]  *Ex  PARTE  DAVIS  AND  SOWLE. 

Practice — Jurisdiction  of  the  C.   P.  on  Appeal 
under  Defective  Bond — May  Award  Costs. 

Though  a  C.  P-  cannot  entertain  jurisdiction  of  a 
cause  on  appeal,  if  the  bond  be  defective ;  yet.  on 
quashing  the  appeal  for  that  cause,  the  parties  be- 
ing before  them,  they  have  jurisdiction  of  the  per- 
son ;  and  may  award  the  costs  of  the  motion. 
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ON  dismissing  an  appeal  as  irregularly 
brought,  by  Davis  and  Sowle  against 
Waugh,  from  a  justice's  court  to  the  C.  P.  of 
Monroe,  the  parties  being  in  court,  and  the 
motion  being  opposed,  that  court  awarded 
costs  of  the  motion  against  the  appellants;  and 
now, 

Mr.'J.  Plait  moved  for  a  mandamus,  com- 
manding that  court  to  vacate  the  rule,  on  the 
ground  that  they  had  no  jurisdiction  for  any 
purpose;  and  he  cited  E.cparte  Shether,  4Cow., 
540,  and  Exparte  Chryslin,  Ib.,  80;  also  Laws, 
sess.  47,  ch.  238,  sec.  36,  p.  295. 

The  motion  was  not  opposed  ;  but, 

Per  Curiam.  These  parties  were  before  the 
court,  who  we  think,  had  jurisdiction  over 
their  persons  for  the  purpose  of  costs. (a) 

Motion  denied. 

Cited  in— 8  Abb.  Pr.,  291 ;  1  Wall,  Jr.,  188 ;  2  Wood 
&  M.,  420. 

(a)  In  like  manner,  this  court  sometimes  give  costs 
against  one  who  moves  for  a  mandamus,  if  the  mo- 
tion be  opposed,  though  it  be  denied ;  and  therefore 
no  cause  be  commenced.  Exparte  Root,  4  Cow.,  548. 


JACKSON,  ex  dem.  HOWEL.L, 
DELANCY. 

Practice — Writ  of  Error,  in  Ejectment,  Does  not 
Stay  Action  for  Mesne  Profits. 

A  writ  of  error,  by  the  defendant  in  ejectment, 
will  not  protect  him  against  an  immediate  action  for 
the  mesne  profits. 

IN  ejectment,  the  judgment  being  for  the 
plaintiff,  and  a  writ  of  possession  executed, 
at  the  last  term,  the  defendant  moved  for  and 
took  a  rule  for  leave  to  turn  the  case  made  in 
this  cause  into  a  special  verdict,  for  the  pur- 
pose of  bringing  a  writ  of  error  ;  and  the  rule 
was,  also,  that  until  the  writ  of  error  should 
be  determined,  no  action  for  the  mesne  profits 
should  be  brought ;  and  now,  on  producing  a 
certified  copy  of  the  rule  ;  and  on  notice  of  a 
motion  for  that  purpose, 

Mr.  A.  Bun-  moved  to  modify  the  rule  of 
the  last  term,  so  as  to  permit  the  plaintiff  to 
proceed  for  the  mesne  profits  ;  and  *he  [*34 
cited  Roe  v.  Jones,  1  H.  Bl.,  34  ;  Adams  on 
Eject,,  829. 

Mr.  R.  Bogardus,  contra. 

Curia.  It  appears,  by  the  authorities  cited, 
to  be  well  settled  that  a  writ  of  error  will  not 
stay  an  action  for  mesne  profits.  No  particu- 
lar circumstances  exist  to  take  this  case  out  of 
the  general  rule.  We  think  the  modification 
applied  for  should  be  allowed. (a) 

Motion  granted. 

(a)  Donford  v.  Ellis,  12  Mob.,  138,  S.  P. 


THE  PEOPLE,  ex  rel.  S.  &  O.  TITUS, 

THE  JUDGES  OF  THE  COURT  OF  C.  P. 
OF  THE  COUNTY  OF  DUTCHESS. 

Practice — On  Appeal  to  the  C.  P.  Parties  need 
not  Execute  the  Appeal  bond — Two  Parties 
— Two  Partners. 

On  appeal  to  the  C.  P.  from  the  judgment  of  a 
justice,  the  party  need  not  execute  the  appeal  bond. 
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It  is  sufficient,  if  executed  by  competent  sureties. 
One  of  two  parties  cannot  bind  the  other,  by  exe- 
cuting an  appeal  bond  for  both. 
So  of  two  partners. 

ON  appeal  from  a  justice's  court  by  S.  and 
O.  Titus,  against  Schermerhorn,  the  C.  P. 
of  Dutchess  dismissed  the  appeal,  on  the 
ground  that  the  appeal  bond  was  executed  by 
only  one  of  the  appellants,  being  signed  and 
sealed  by  him  thus:  "Stephen  &  Obediah 
Titus.  (L.  S.)" 

On  the  judges  showing  this  for  cause,  a 
motion  was  now  made  for  a  peremptory  man- 
damus, commanding  them  to  set  aside  their 
rule  dismissing  the  appeal ;  and  to  proceed 
upon  it. 

Mr.  H.  Swift,  for  the  motion. 

Mr.  T.  J.  Oakley,  contra,  said  the  Statute, 
sess.  47.  ch.  238,  sec.  37,  required  the  bond  to 
be  signed  by  the  party  appealing.  The  word 
"party"  is  often  used  in,  the  same  section  ; 
and  in  a  sense  which,  it  cannot  be  doubted, 
extends  to  all  the  parties.  Thus,  either  party 
conceiving  himself  aggrieved  may  appeal.  The 
party  appealing  is  to  serve  a  notice  signed  by 
th*  party  appealing  &c.  So  the  word  "ap- 
pellant," although  grammatically  singular,  was 
doubtless  intended,  as  used  in  this  section,  of 
all  the  parties  who  appeal  Thus,  in  case  judg- 
ment is  rendered  against  the  appellant,  the 
35*]  bond  is  that  *he  shall  pay,  &c.  If  the 
judgment  may  have  been  rendered  against  the 
appellant  before  the  justice,  the  further  condi- 
tion shall  be  added,  &c.,  and  so  in  various 
other  instances  (which  he  put),  where  party  or 
appellant,  in  the  singular,  has  a  plural  mean- 
ing. Is  the  case  before  the  court  an  exception? 
It  would  seem  to  be  necessary  that  the  party 
should  himself  execute  the  bond,  in  order  to 
signify  his  assent  to  the  appeal,  and  give  the 
C.  P.  the  jurisdiction.  The  Statute  concern- 
ing Writs  of  Error,  1  R.  L.,  143,  sec.  2,  ex- 
pressly provides  for  an  absent  party,  and  re- 
quires three  sureties ;  when  otherwise,  two 
would  be  enough. 

Curia.  Clearly  one  of  two  men,  though 
partners,  cannot  bind  the  other  by  specialty 
upon  the  footing  of  his  general  authority.  But 
we  think  there  is  no  necessity  for  the  party  to 
give  the  bond,  provided  the  security  is  fully 
competent  without  him.  (The  main  object  of 
the  bond  is,  not  to  give  the  court  jurisdiction, 
though  it  is  made  incidentally  necessary,  for 
this  purpose,  by  the  statute  ;  but  to  make  the 
appellee  secure  in  recovering  his  demand. 
This  purpose  is  just  as  well  answered  without 
the  party,  as  with  him,  provided  competent 
sureties  execute  the  bond.)  The  court  below 
erred,  and  the  motion  must  be  granted. 

Rule  for  a  peremptory  mandamus. 
Overruled-7  Cow.,  428. 


Ex     PARTE     HOLBROOK,     FESSENDEN, 
ADAMS  AND  LEE. 

Practice — Appeal  Bond — Execution  by  Attorney. 

A  general  power  to  defend  a  cause  will  not  au- 
thorize the  attorney  to  execute  an  appeal  bond  in 
tin •  name  of  his  client. 

ON  appeal  to  the  C.  P.  of  Jefferson  Co.,  by 
Holbrook,  Fessenden.   Adams  and  Lee, 
COWKN  5. 


against  W.  &  I.  Symonds,  the  court  quashed 
the  appeal,  because  the  appeal  bond  was  ex- 
ecuted by  C.  Rice,  as  attorney  for  Holbrook 
and  Fessenden.  It  appeared  in  that  court,  that 
the  bond  was  duly  executed  by  the  other  two 
appellants;  and  that  Rice  had  a  power  from 
*Holbrook  and  Fessenden,  who  resided  [*36 
in  Vt.,  to  do  everything  necessary  and  proper 
to  be  done  in  defending  any  suit  or  suits 
brought  or  which  might  be  brought  against 
them.  The  bond  was  duly  executed  by  the 
proper  surety,  approved  by  the  justice  *who 
tried  the  cause. 

Mr.  8.  M.  Hopkins  moved  for  a  mandamus, 
commanding  the  Court  of  C.  P.  to  set  aside 
the  rule  quashing  the  appeal,  and  proceed  upon 
it.  He  noticed  the  argument  in  the  last  cause, 
which  had  been  drawn  from  the  provision  of 
the  Statute  concerning  Writs  of  Error,  in 
favor  of  absent  persons.  But  he  said  this 
provision  was  not  necessary.  The  English 
Statute  relative  to  Writs  of  Error  upon  judg- 
ments in  dower  or  ejectment,  from  which  ours 
was  taken,  contained  no  such  provision;  and 
yet  an  absent  party  had  been  excused  from 
entering  into  the  recognizance.  Good  security 
by  third  persons  was  holden  enough.  (2 
Crompt.  Pr.,  349-351.)  But  in  this  case  the 
attorney  had  authority  to  execute  the  bond. 

Mr.  Talcott,  Atty-Gen.,  contra,  said  a  general 
authority  to  defend  would  not  extend  to  the 
execution  of  a  bond. 

One  of  several  parties  cannot  appeal.  It 
would  be  dangerous  to  allow  such  a  practice, 
by  which  his  co-party  may  be  condemned  in 
an  increased  judgment,  without  his  knowledge 
or  consent.  The  case  from  Crompton  was  one 
of  a  recognizance  not  executed  by  a  party  at 
all.  Will  this  court  go  so  far  in  the  case  of  an 
appeal?  We  trust  they  will  not  legislate,  be- 
cause the  English  courts  have  done  so. 

This  cause  was  argued  after  the  next  pre- 
ceding one  of  Peoples.  The  Judges,  but  before 
that  was  decided.  In  this  case,  also, 

The  Court  held  the  bond  to  be  sufficient; 
and, 

SUTHERLAND,  /.,  remarked,  in  giving  the 
opinion  of  the  court,  that  it  involved  the  same 
point  with  that;  for  it  was  clear  that  a  general 
power  to  defend  all  causes,  &c.,  would  not  au- 
thorize the  attorney  to  execute^in  appeal  bond 
in  the  name  of  his  client. 

Rule  for  a  mandamus. 

Cited  in-7  Cow..  438;  11  Abb.  Pr.,  72. 


•BENEDICT  v.  RIPLEY.        [*37 

Practice — Amendment  to  Plea. 

A  defendant  cannot  amend  his  plea  of  course 
under  the  8  Reg.  Qen.  of  April  Term,  1796,  unless  it 
be  demurred  to. 

And  then,  he  cannot  add  a  new  plea. 

IN  covenant,  the  plaintiff  declared,  assigning 
several  breaches,  to  which  the  defendant 
pleaded  two  pleas,  tendering  an  issue  to  the 
country,  which  were  not  demurred  to.  Nearly 
two  years  after,  he  entered  a  rule  to  amenn, 
and  pleaded,  under  the  rule,  four  additional 
pleas. 

Mr.  W.  L.  F.  Warren,  for  the  plaintiff, 
moved  to  set  aside  the  rule,  and  the  pleas 
under  it,  as  irregular.  He  cited  8  Reg.  Gen. 
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April  Term,  1796;  under  which,  he  said,  the 
defendant  could  not  amend  his  plea  of  course, 
at  any  time,  unless  it  be  demurred  to.  That  a 
plea  could  not  be  added,  he  cited  18  Johns., 
310;  Dunl.  Pr.,695,  292. 
Mr.  P.  H.  M'Omber,  contra. 

Curia.  Clearly  the  defendant  could  not 
amend  his  plea  at  any  time.  The  8  Reg.  Gen. 
of  April  Term,  1796,  is  the  only  authority  for 
amending  of  course.  Under  this  rule  you 
cannot  amend  a  plea  unless  it  be  demurred  to; 
and  then  you  cannot  add  a  new  plea.  The 
motion  must  be  granted. 

Motion  granted. 

Cited  ln-9  How.  Pr.,  141:  22  How.  Pr.,  231;  13  Abb. 
Pr.,  270. 

BLAKE,  by  his  Guardian,  v.  HALL. 

Practice — Certiorari,  Removes  the  Record  Itself. 

A  certiorari  removes,  In  contemplation  of  law, 
the  record  itself,  and  where  the  plaintiff  appeared  in 
the  C.  P.  by  guardian,  and  the  defendant  appeared 
there  and  the  plaintiff  had  filed  a  declaration;  held, 
that  he  might  proceed  against  the  defendant  in  the 
Supreme  Court,  on  the  removal  of  the  cause  by  cer- 
tiorari, by  immediately  taking  a  rule  against  him 
to  plead,  and  for  want  of  a  plea,  take  a  default. 

Citation— 3  Cai.,  86. 

THIS  cause  was  removed  by  certiorari  to  this 
court  from  the  C.  P.  of  the  City  and  County 
of  N.  Y..  after  the  plaintiff  had  declared  in  the 
court  below.  After  the  return  of  the  certiorari, 
Aug.  23  last,  the  plaintiff  entered  with  the 
clerk  of  this  court  a  rule  to  plead  to  the  decla- 
ration in  the  court  below,  of  which  he  gave 
the  defendant  notice;  and  for  want  of  a  plea 
within  the  usual  time,  entered  a  default. 
Neither  special  nor  common  bail  had  been 
38*]  *filed  in  this  court;  nor  had  the  defend- 
ant appeared  here  in  any  other  form;  nor  had 
the  plaintiff,  who  was  an  infant,  and  sued  be- 
low by  his  guardian,  had  any  guardian  or  next 
friend  appointed  in  this  court. 

Mr.  J.  M'Kown  moved  to  set  aside  the  pro- 
ceedings for  irregularity.  He  contended  that 
the  plaintiff  should  have  commenced  his  pro- 
ceedings de  now,  by  having  a  guardian  ap- 
pointed, awaiting  the  defendant's  appearance, 
and  declaring  in  this  court.  He  admitted  that 
Wolfe  v.  Horton,  3  Cai.,  86,  was  against  this; 
but  Rex  v.  North,  2  Salk. ,  565,  on  which  alone 
the  case  in  Caines  went,  does  not  decide  where 
the  proceedings  are  to  begin  in  the  court 
above;  and  the  English  authorities  are  against 
the  practice  pursued  in  this  case.  (Tidd,  349, 
Riley's  ed.,  Ib.,  6th  ed.,  411;  Bac.  Abr..  Cer- 
tiorari, K;  4  Vin.  Abr..  359,  pi.  4;  Lee's  Dic- 
tionary of  Pr.,  286.) 

Mr.  B.  F.  Butler,  contra  cited  1  Dunl.  Pr. ,  223. 

Curia.  A  certiorari  is  in  nature  of  a  writ 
of  error,  and  removes,  in  contemplation  of 
law,  the  record  itself.  This  was  held  in  Wolfe 
v.  Horton  3  Cai.,  86.  It  follows  that  the 
cause  is  here,  on  the  return  of  the  certiorari,  in 
the  same  situation  as  to  the  appearance  of  the 
parties,  and  other  incidents,  as  it  stood  in  the 
court  below.  And  it  proceeds  here  directly 
from  the  point  at  which  it  stopped  below.  The 
English  practice  appears  to  be  different;  but 
the  practice  of  this  court  has  been  settled  ever 
since  the  case  of  Wolfe  v.  Horton. 

Motion  denied. 

066 


LANSING  ET  AL.  ,  Executors,  <fec., 

«. 
QUACKENBUSH. 

Sale  of  Land  on  a  fi.  fa.     Remedy. 

Where  the  defendant  has  no  title  to  land  sold  on 
a  ft.  fa.  for  which  the  sheriff  has  given  a  certificate 
of  sale  to  the  purchaser,  and  indorsed  the  sum  bid 
on  the  fi.  fa.  relief  will  not  be  granted  on  motion; 
but  the  purchaser  should  go  to  a  court  of  equity. 

rPHE  plaintiffs  having  sued  out  &fi.fa.  against 
JL  the  defendant,  upon  a  judgment  of  this 
court,  to  the  Sheriff  of  Essex,  *he  sold  [*39 
certain  lots  of  land  supposed  to  belong  to  the 
defendant,  situate  in  that  county,  at  certain 
prices  bid  for  each  lot  by  Jacob  Lansing,  one 
of  the  plaintiff's  and  gave  him  a  certificate  of 
sale,  specifying  each  lot  and  the  sum  for  which 
it  sold.  The  amount,  in  the  aggregate,  was 
$4,096,  which  he  indorsed  as  paid  upon  thefi. 
fa.  Before  the  sale,  the  defendant  represented 
to  the  purchaser  that  he  had  title  to  certain 
of  these  lots,  which  sold  for  the  greater  por- 
tion of  the  sum  indorsed;  but  which  it  turned 
out,  on  inquiry,  belonged  absolutely  to  an- 
other. 

Mr.  J.  Lansing  (Mr.  S.  M.  Hopkins  same 
side),  therefore,  now  moved  to  amend,  by  re- 
ducing the  amount  of  the  indorsement  to  the 
amount  bid  for  those  lots  to  which  the  defend- 
ant had  title,  and  striking  from  the  certificate 
the  lots  to  which  he  had  no  title. 

Mr.  S.  Stevens,  contra. 

Curia.  Clearly  there  must  be  a  remedy  in 
this  case;  but  we  do  not  grant  it  upon  "this 
motion,  because  we  think  the  more  proper 
forum,  is  a  court  of  equity. 

Motion  denied. 

Cited  in-12  Wend.,  253;  9  Paige,  40;  3  Barb.  Ch., 
587;  39  Super,  539;  4  McLean,  616;  59  Ind.,  204;  66  Ind., 
338;  49  Am.  Dec.,  214  (3  Barb.  Ch.,  528). 


Ex  PARTE  TAYLOE. 

1.  Habeas  Corpus — Court  not  Concluded  by 
Finding  of  Coroner's  Inquest.  2.  Bail — Not 
Allowed,  in  Cases  of  Manslaughter,  where 
there  is  no  Reasonable  doubt  of  Prisoner's 
Chiilt.  3.  Power  of  Supreme  Court,  in  Rela- 
tion to  Bail.  4.  Practice. 

The  Supreme  Court  have  the  same  powers  in  rela- 
tion to  bail  as  the  English  K.  B.:  and  may  let  per- 
sons charged  with  criminaLoffenses  to  bail,  in  all 
cases  whatsoever. 

Upon  the  return  of  a  habeas  corpus  ad  subjicten- 
ilum,  with  the  body  of  a  prisoner,  against  whom  a 
coroner's  inquest  have  found  an  inquisition  of 
murder  or  manslaughter,  the  court  are  not  con- 
cluded by  the  finding ;  but  will  look  into  the  deposi- 
tions to  see  whether  a  crime  has  been  committed, 
its  nature,  and  the  strength  of  proof  by  which  the 
accusation  was  supported. 

Though  the  crime  appear  to  be  but  manslaughter, 
it  is  not  of  course  to  allow  bail. 

But  if  the  guilt  or  innocence  of  the  prisoner  ap- 
pear to  be  indifferent,  he  may  be  bailed. 

Though  the  warrant  of  commitment  be  defective, 
the  court  will  not  discharge  the  prisoner  finally  for 
that  reason :  but  if  a  crime  be  made  out  upon  the 
depositions,  the  course  is  to  discharge  pro  forma, 
but  remand  upon  a  special  rule.  Form  thereof. 

If  there  be  no  reasonable  doubt  of  the  guilt  of  a 
prisoner  charged  with  committing  a  felony,  he 
ought  not  to  be  bailed,  even  by  Supreme  Court. 

Citations— Hawk.,  bk.  2,  ch.  15,  sec.  40  and  80 ;  2 
Str.,  911, 1242, 851 ;  1  Salk.,  104 ;  2  T.  R..  77, 267 ;  3  East, 
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157,  163, 165 :  15  Mass.,  377 ;  1  Wheel.  Crim.  Cos.,  443. 
446-7 : 1  Chit.  C.  L.,  98, 99, 113 : 1  Roll.,  268 ;  Ld.  Raym., 
381 ;  3  Bulstr.,  113;  Com.  Dig.  Bail,  F,  3 ;  4  Bl.  Com., 
181,  191,  299 :  Co.  Entries.  a54,  356  :  Kelynjf,  89  ;  1  Str., 
499 ;  6  St,  Tr.,  195 ;  Foster  C.  L.,  255, 277 ;  1  Hale  P.  C., 
479;  1  Bast,  C.  L.,  224 ;  Dyer,  179,  pi.  42  (2  Eliz.). 

pHARLES  TAYLOE  was  committed  to  the 
w  common  jail  of  the  County  of  Columbia, 
during  the  present  term,  for  having  slain  one 
4O*]  *Crandall ;  but  the  warrant  of  commit- 
ment did  not  recite  enough  to  show  a  proper 

-cause  of  commitment;  and  the  court,  at  an 
early  day  in  the  present  term,  granted  a  habeas 
eorpuis  ad  subjiciendum,  returnable,  before  them, 
with  a  view  to  inquire  whether  the  prisoner 
should  be  bailed.  Upon  the  return  of  this 
writ,  it  appeared  that  a  coroner's  inquest,  hav- 
ing inquired  into  the  case,  had  returned  an  in- 
quisition of  manslaughter  ;  and  the  deposi- 
tions upon  which  TayJoe  was  committed,  and 
on  which  the  inquisition  was  founded,  pre- 
sented substantially  this  case  ;  that  Oct.  19, 
1825,  Crandall,  the  deceased,  was  standing 
near  the  Academy  in  Kinderhook,  Columbia 
Co.;  and  was  ordered  by  one  of  the  students, 
a  little  boy,  to  leave  the  place  where  he  stood, 
the  little  boy  supposing  that  he  (Crandall) 
wished  to  look  into  the  dressing  room  of  the 
scholars,  it  being  the  day  of  the  public  school 
exhibition.  Crandall  refused  to  go  away  at 
first,  and  the  little  boy  threatened  to  bring 
other  boys,  who  should  compel  him  to  depart. 
But  this  was  not  done,  and  he  soon  went  away. 
Shortly  after  he  was  met  in  the  street  by  the 
little  boy  and  a  large  boy.  at  some  distance 
from  the  Academy.  An  angry  conversation 
was  held  between  them,  followed  by  a  scuffle. 
Other  students  were  sent  for  and  arrived  ;  and 
among  these  was  the  prisoner.  All  the  school 
boys  present  then  attacked  the  deceased,  and 
the  prisoner  threw  a  stick  at  him.  The  de- 
ceased defended  himself  as  well  as  he  could. 
He  alternately  retreated  and  pursued  some  of 
the  boys,  who  came  out  against  him.  At  length 
he  obtained  a  piece  of  board,  with  which  he 

•defended  himself,  and  assailed  his  adversaries. 
Among  others,  he  struck  the  prisoner  with  this 
piece  of  board  ;  whereupon  the  prisoner  stab- 
bed him  with  a  jack  knife  in  the  abdomen, 
giving  him  a  wound,  of  which  he  died.  After 
stabbing  Crandall,  and  while  standing  a  short 
distance  from  him,  the  prisoner  admitted  that 
he  had  done  so,  and  said  he  would  do  it  again 
on  like  provocation. 

Mr.  B.  F.  Butler  moved  that  the  prisoner  be 
let  to  bail.     He  said  that,  at  the  utmost,  the  evi- 

•  dence  made  out  a  mere  case  of  manslaughter. 
In  applying  the  English  practice,  upon  the  sub- 
41*]  ject  *of  bail,  to  this  court,  it  would  be 
necessary  to  distinguish  when  the  books  speak 

•of  the  K.  B.,  whose  high  powers  this  court 
possesses,  and  classes  of  inferior  magistrates, 
who  are  numerous,  and  possess  the  power  of 
letting  to  bail  in  certain  specified  cases  only. 
No  doubt  many  cases,  or  rather  dicta,  which 
may  be  cited  against  this  application,  refer  to 
the  inferior  magistrate;  not  to  the  Court  of  K. 
B.  or  a  judge  of  that  court,  who  undoubtedly 
possess  the  power,  in  their  discretion,  to  bail 
in  all  cases  whatsoever.  (1  Chit.  C.  L. ,  98; 
Com  Dig.,  Bail,  F,  4  ;  2  Hull.,  P.  C.,  129  ;  2 
Hawk.  ch.  15.  sees.  40,  80.)  The  page  of  Chitty, 
just  cited,  gives  the  general  rule  in  relation  to 
manslaughter  ;  and  In  People  v.  Goodwin,  1 
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Wheeler  Crim.  Cas.,  443,  before  Spencer,  late 
Gh.  J.,  after  laying  down  the  same  rule,  he 
says(M,  448)  it  "is  adapted  to  all  who  can 
comply  with  its  terms  ;  and  it  is  the  misfort- 
une of  those  who  cannot  give  the  necessary 
security."  Several  cases  are  there  cited  by  the 
C h.  J.,  in  which  bail  has  been  allowed  upon  a 
charge  of  homicide.  There  are  three  cases  in 
Coke's  Entries,  354  to  356,  which  were  copied 
from  the  rolls  of  the  court,  by  which  it  will  be 
seen  that  the  power  was  exercised,  in  the  reign 
of  Elizabeth,  to  bail  in  cases  of  murder.  And 
it  appears  by  two  of  these  entries,  that  the  of- 
fenders, after  being  bailed,  were  convicted  of 
manslaughter.  The  book,  at  the  pages  cited, 
purports  to  be  copied  from  rolls  of  the  K.  B. 
then  in  actual  existence  ;  the  number  of  the 
roll  is  given,  as  well  as  the  dates  and  places  of 
the  several  offenses,  and  the  initials  of  the  of- 
fenders ;  and  it  shows  the  power  of  Ihe  court 
to  be  very  ancient,  as  well  as  that  it  will  be  ex- 
ercised on  actual  indictment  even  for  murder 
— not  confined  to  cases  of  doubt,  but  where  the 
prisoners  were  finally  convicted  The  entries 
are,  de  gratia  Curia  spectala,  the  offender  is 
delivered  on  bail,  &c.,  after  the  award  of  a 
capias,  and  an  arrest.  The  only  exception  in 
case  of  manslaughter  seems  to  be  where  a  party 
is  guilty  by  his  own  confession,  or  notoriously 
guilty,  as  the  books  say,  which,  in  manslaugh- 
ter, can  only  be  upon  his  own  confession.  (2 
Hawk.  ch.  15,  sec.  80.) 

*The  counsel  also  cited  Lisle's  case,  [*42 
Kelyng  Cr.  Cas.,  89;  1  Bulst.,  85;  King  v. 
Paynes,  3  Bulst.,  113  ;  Herbert  &  Vaughan's 
case,  Latch,  12 ;  also  Selfridge's  Trial,  p.  8, 
2d  ed.,  who,  he  said,  was  bailed  after  an  in- 
dictment for  manslaughter  ;  a  stronger  case 
than  this,  where  no  indictment  is  found. 

It  would  not  be  denied,  he  said,  that  the 
court  might  look  into  the  depositions,  to  see 
whether  a  manslaughter  had  been  committed, 
notwithstanding  the  inquisition.  He  denied 
that  the  deposition  made  out.  manslaughter. 
But,  at  any  rate,  it  could  not  but  be  seen,  that 
if  there  was  manslaughter  in  the  case,  it  was 
of  the  very  lowest  grade.  He  was  aware  that 
there  was  no  such  things  as  legal  degrees  of 
manslaughter  ;  but  like  every  other  offense,  it 
was  attended  with  different  degrees  of  moral 
turpitude,  and  was  more  various  in  this  respect 
than  any  other  crime.  It  presented  innumer- 
able shades,  from  murder,  the  highest  offense 
against  the  life  of  a  fellow  being,  down  to  ex- 
cusable homicide.  It  was  upon  this  principle 
that  the  Legislature  had  allowed  a  great  lati- 
tude of  discretion  to  the  court,  who  are  to  fix 
the  punishment ;  and  this  court  are  warrant- 
able in  looking  to  these  considerations,  when 
called  on  to  allow  bail. 

Mr.  J.  WUcoxon,  Dist.  Atty.,  contra,  relied 
upon  King  v.  Mark*,  3  East,  157,  as  a  case  in 
point,  against  bailing  the  prisoner.  He  said 
the  K.  B.  held,  in  that  case,  that  they  might 
remand,  though  the  warrant  of  commitment 
was  defective,  the  depositions  making  out  a 
felony.  In  that  case,  the  prisoners  were  com- 
mitted on  a  charge  of  felony  upon  the  Statute 
against  Administering,  being  present  at  or  as- 
sisting in  the  Administration  of  Unlawful 
Oaths.  The  court  looked  into  the  deposition  ; 
and  although  they  admitted  the  law  to  be  doubt- 
ful, yet  they  inclined  against  the  prisoners  and 
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thinking  that  they  might  be  guilty  within  the 
Statute,  they  were,  therefore,  remanded  by 
special  rule,  because  the  warrant  was  defective. 
The  court  looked  to  see  whether  a  felony  had 
probably  been  committed,  without  reference  to 
the  degree  of  moral  guilt ;  and  inclining  that 
the  offense  made  out  was  within  the  Statute, 
43*]  they  deemed  it  their  duty  to  *remand ; 
leaving  the  question  of  law  to  be  afterwards 
discussed  upon  a  more  full  state  of  facts. 

Now  here  is  a  plain  felony  of  some  kind — at 
least  a  manslaughter  ;  and  we  do  not  hesitate 
to  say,  a  technical  murder.  There  can  be  no 
doubt  that  this  assemblage  of  boys,  followed 
by  the  affray,  was  a  riot ;  and  brings  the  case 
within  the  rule  laid  down  in  1  Hawk.,  ch.  29, 
sec.  10  ;  that  "if  a  man  happen  to  kill  another 
in  the  willful  commission  of  any  unlawful  act, 
which  necessarily  tends  to  raise  tumults  and 
quarrels,  and  consequently  cannot  but  be  at- 
tended with  the  danger  of  personal  hurt  to 
some  one  or  other,  as  by  committing  a  riot, 
robbing  a  park,  &c.,  he  shall  be  adjudged 
guilty  of  murder."  Being  thus  engaged  in  an 
unlawful  act,  though  Crandall  had  given  the 
first  blow,  yet  the  stabbing  was  murder.  King 
v.  Oneby,  2  Ld.  Raym.,  1485;  S.  C.,  Toml. 
Dig.,  79.  The  offense  shall  not  be  reduced  to 
manslaughter  unless  the  blow  or  offense  be 
such  as  to  deprive  the  party  of  his  reasoning 
faculties  at  the  time.  (Toml.  Dig.,  79,  tit. 
Homicide,  II.)  Indeed,  there  have  been  vari- 
ous convictions  of  murder,  upon  a  slaying  after 
very  great  provocation.  1  Hall.  P.  C.,  455  ;  4 
Bl.  Com.,  199;  Kelyng,  5;  Regina  v.  Maw- 
gridge.  Id.,  119.  And  in  Brown's  case,  Leach 
Cr.  Cas.,  151,  the  offense  was  turned  into 
manslaughter,  only  upon  the  ground  that  the 
prisoner  had  reason  to  fear  his  own  destruc- 
tion, had  he  not  taken  the  life  of  his  adversary. 

If,  on  looking  into  the  depositions,  the  court 
should  conclude  here  has  been  a  murder, 
clearly  they  will  not  allow  bail.  And  so  we 
contend  if  the  prisoner  be  guilty  of  man- 
slaughter. That  there  was  a  manslaughter 
committed,  seems  to  be  very  slightly  contested 
by  the  prisoner's  counsel,  The  court  are  to 
exercise  a  sound  legal  discretion  ;  and  they 
will  not  bail,  even  for  manslaughter,  unless 
there  be  very  great  doubt  of  guilt.  King  v. 
Marks,  8  East,  157 ;  People  v.  Goodwin,  1 
Wheeler  Crim.  Cas.,  443. 

Mr.  Talcott.  Atty-Gen.,  same  side.  We  ad- 
mit the  power  of  this  court,  in  its  discretion, 
to  bail  in  all  cases  whatsoever  ;  but  this  discre- 
44*]  tion  is  judicial,  and  will  be  guided  *by 
previously  adjudged  cases.  The  rule  as  laid 
down  in  1  Chit.  C.  L.,  98,  99,  is  the  true  one 
— that "  it  is  not  usual  for  this  court  to  bail,  in 
case  of  a  felony,  unless  when  in  consequence 
of  the  defect  of  the  commitment,  and  of  the 
examination  and  depositions,  it  appears  doubt- 
ful whether  any  offense  has  been  committed." 
A  defect  in  the  mittimus  alone  has  been  shown 
not  to  be  a  ground  of  bail.  This  has  not  and 
will  aot  be  denied. 

Is  this  application,  then,  warranted  by  any 
of  the  adjudged  cases  ?  We  agree  that  in 
looking  to  these  a  distinction  should  be  kept 
in  view  between  this  high  tribunal  and  the  in- 
ferior magistrates,  whose  powers,  in  regard  to 
bail,  are  limited  ;  but  is  there  a  single  case  pre- 
senting the  strong  circumstances  of  the  present 
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against  the  prisoner,  a  plain  manslaughter,  at 
least,  and,  beyond  much  doubt,  a  technical 
murder,  in  which  bail  was  allowed  ?  The  rolls 
copied  into  Coke's  Entries,  which  are  relied 
upon,  could  not,  in  their  nature,  present  the 
facts  upon  which  the  court  proceeded  to  bail. 
The  depositions  or  evidence  were  no  part  of 
the  record.  Beside  the  fact  that  guilt  or  inno- 
cence hangs  indifferent  between  the  prisoner 
and  the  Crown,  there  are  various  other  cir- 
cumstances by  which  the  court  might  have 
been  guided,  in  letting  to  bail.  One  is,  a  ses- 
sion past.  Fitzpatrick's  case,  1  Salk.,  103.  So- 
even  after  conviction,  where  the  prisoner  is 
entitled  to  his  clergy,  he  may  be  bailed  ;  Lisle's 
case,  Id.,  though  this  was  denied  in  one  in- 
stance. King  v.  Keat,  Id.  So,  if  the  prison- 
er's life  be  in  danger  from  imprisonment. 
Lord  Ayte&bury's  case,  Id.  But  these  and  the 
like  circumstances  aside,  it  is  enough  that  the 
evidence  affects  the  prisoner,  in  the  case  of 
murder.  Anon.,  1  Salk.,  104.  The  practice 
being  thus  settled,  that  it  is  not  a  matter  of 
course  to  bail,  leaves  no  doubt  that  in  the  cases 
cited  from  Co.  Entries,  there  must  have  been 
special  grounds  for  the  entry  upon  the  roll, 
which  could  not  appear  there.  In  one  of  those 
very  cases,  the  prisoner  finally  pleaded  a  par- 
don. This  is  plainly  one  case  in  which  the 
court  will  bail.  Armstrong  v.  Lisle,  12  Mod., 
108.  Indeed,  they  will  do  so  in  the  case  of  an 
approver,  who  merely  has  a  right  to  a  pardon. 
Rex  v.  Rudd,  Cowp.,  331.  334.  All  these,  and 
the  *like  cases,  are  plainly  exceptions  to  [*45 
the  general  rule,  that  the  court  will  not  bail 
where  the  guilt  is  plain.  The  2  Hawk.,  ch. 
15,  sec.  80,  cited  for  the  prisoner,  also  supports 
the  rule.  He  says  if  the  prisoner  be  notori- 
ously guilty  of  manslaughter,  not  by  confes- 
sion merely,  as  the  counsel  for  the  prisoner 
have  it,  but  by  confession  or  otherwise,  he 
cannot  be  bailed.  Bulstr. ,  85,  is  not  at  all  incon- 
sistent with  this  rule  ;  and  King  v.  Poynes,  3 
Bulstr.,  113,  supports  it  strongly.  Herbert  & 
Vavgftan's  case,  Latch.,  12,  presents  a  set  of 
special  circumstances  ;  and  Selfridge's  appli- 
cation for  bail  passed  without  objection.  Good- 
win's case  was  singularly  special  in  its  circum- 
stances ;  and  on  examining  it,  the  court  will 
find  its  general  doctrine  against  bail  in  a  case 
like  the  present.  That  case  was  once  up  be- 
fore the  Sessions  of  N.  Y.,  and  Mr.  Colden, 
the  then  Mayor,  considered  it  very  fully,  and 
limited  the  exercise  of  the  power  to  bail  to  the 
instances,  in  which  we  admit  it  may  be  exer- 
cised. After  an  indictment  for  manslaughter, 
he  held  that  the  prisoner  could  not  be  bailed 
till  something  was  shown  from  which  he  might 
be  presumed  innocent.  (1  Wheeler  Crim.  Cas., 
435,  437.)  Afterwards  the  case  came  on  for 
trial  upon  the  indictment;  the  jury  disagreed; 
and  the  late  Ch.  J.,  in  the  same  case  and  same 
book  (p.  443),  considers  the  guilt  and  innocence 
of  the  prisoner  as  standing  so  far  indifferent 
as  to  warrant  his  being  bailed.  It  is  said,  in 
Com.  Dig.  Bail,  F,  3,  that  the  K.  B.  will  not 
bail  in  manslaughter,  unless  there  be  a  reason- 
able cause.  Bail  was  denjed  to  two  English 
noblemen  indicted  for  manslaughter.  (Styles, 
371.) 

We  have  been  referred,  through  Goodwin's 
case,  to  two  cases  in  Strange,  Rex  v.  Dalton,  2 
Str.,  911,  and  Rex  v.  Magrath,  Id.,  1242.  In 
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Hex  v.  Dtilton  we  have  only  the  dictum  of  a 
siugle  judge,  at  his  dwelling-house ;  no  par- 
ticular circumstances  are  stated  ;  and  the  in- 
stance put  there  of  Clifton's  case  sustains  the 
right  of  the  court  to  deny  bail  on  the  ground 
of  the  offense  being  murder,  though  the  coro- 
ner's inquest  calls  it  manslaughter,  if  the  de- 
positions will  carry  it  beyond  mere  manslaugh- 
ter. Bex  v.  Magrath  comes  to  us  also  equally 
naked  of  all  circumstances  ;  and  the  only  point 
46*  J  *in  question  was,  evidently,  whether  the 
court  would  look  beyond  the  inquisition,  in 
order  to  see  the  real  facts.  That  case  refers 
to  one,  for  its  support,  in  which  the  applica- 
tion was  denied  (Anon.,  1  Salk.,  104).  upon 
the  very  principles  for  which  we  contend  ;  and 
leaves  a  very  fair  inference  that  there  must 
have  been  circumstances  not  mentioned  by  the 
reporter.  Indeed,  Strauge's  cases  generally  too 
much  deserve  the  criticism  of  Mr.  Justice  Fos- 
ter, that  he  is  overstudious  of  brevity,  omitting 
many  of  the  material  circumstances  upon 
which  cases  turned,  When  Goodwin's  case 
was  before  the  N.  Y.  Sessions,  the  Mayor  de 
clared  there  was  not  a  single  English  case  cited 
which  questioned  the  rule  upon  which  he  pro- 
ceeded. But  suppose  the  cases  in  Strange  to 
question  it  ;  are  they  to  sweep  away  the  long 
settled  doctrine  upon  this  question,  and  arrest 
the  whole  current  of  decisions  both  before  and 
since  ?  That  these  cases  are  not  now  consid- 
ered authority  in  England,  in  their  naked  state, 
I  refer  to  King  v.  Jones,  1  Barn.  &  Aid.,  209, 
where  counsel  deemed  it  necessary  to  show  on 
a  mere  commitment,  before  indictment,  for  a 
manslaughter,  that  the  deceased  fell  in  a  fight 
provoked  by  himself.  Upon  this  proof,  the 
court  allowed  bail.  That  case  does  no  more 
than  follow  up  King  v.  Marks,  3  East,  157,  al- 
ready stated  by  my  associate  counsel.  Ld. 
Ellenborough,  in  that  case,  puts  the  question 
upon  doubt  as  to  the  truth  of  the  charge  ;  and 
the  judges  all  concur  with  him  in  putting  the 
case  upon  its  doubtful  character,  either  in  law 
or  fact,  or  both. 

In  this  view  of  the  matter,  it  is  not  material 
whether  the  case  be  murder  or  manslaughter. 
The  rule  is  the  same  in  England,  as  to  both,  for 
they  are  both,  capital. 

If  there  be  any  distinction  in  this  country, 
we  then  say  the  prisoner  should  not  be  bailed, 
because  he  is  guilty  of  murder.  The  authority 
cited  by  Mr.  Wilcwon  shows  it  a  murder,  if  it 
followed  a  riot.  That  here  was  a  riot,  I  refer 
to  1  Russell  on  Crimes,  354, 355  ;  1  East  P.  C., 
257,  sec.  33.  Where  homicide  is  committed, 
it  will  be  intended  to  be  murder,  and  it  lies 
with  the  offender  to  reduce  it  to  an  inferior 
crime,  by  proof  on  his  part.  It  is  not  enough 
47*]  for  this  purpose,  to  say  *that  the  affair 
was  sudden.  The  act  must  arise  from  a  provo- 
cation legally  sufficient.  It  must  arise  from 
a  cause  which  overrules  and  controls  human 
reason.  The  cause  must  be  adequate  to  the 
effect.  Wherever  it  appears  that  the  crime 
was,  at  the  moment,  though  in  consequence  of 
a  sudden  quarrel,  deliberately  and  intention- 
ally executed,  the  killing  is  murder  in  the  first 
degree.  Commonwtalth  v.  Dougherty,  1  Browne 
Pa.,  Appendix,  xvm. 

In  this  case  the  attack  did  not  proceed  origi- 
nally from  the  deceased.  It  came  from  the 
prisoner.  The  deceased  was  almost  continu- 
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ally  on  the  retreat.  Was  it  ever  heard  of , that 
the  blow  which  is  necessary  for  one's  defense 
should  mitigate  the  crime  of  the  adversary 
who  kills  him,  from  murder  to  manslaughter? 
The  blows  which  the  deceased  gave  were  mere 
efforts  of  .self  defense.  To  mitigate  the  crime, 
they  must  clearly  appear  to  have  proceeded 
from  a  provocation  not  sought  by  the  party. 
Nor  is  it  every  attack,  however  trifling  and 
disproportionate,  which  will  have  this  effect. 
The  law,  indeed,  makes  great  allowance  for 
human  frailty.  It  will  not  inquire  whether 
the  precise  pound  of  flesh  has  been  taken. 
But  if  a  man  will  take  punishment  into  his 
own  hand,  it  will  see  to  it  that  he  shall  exer- 
cise it  in  mercy. 

It  has  been  intimated,  and  how  far  it  may 
hereafter  be  insisted  on  I  know  not,  that  the 
killing  in  this  case  was  no  more  than  mere  ex- 
cusable homicide.  I  will  not  detain  the  court 
by  citing  cases  on  a  point  so  plain.  Because 
jurors  may  have  relaxed  the  rules  of  law  in 
Self  ridge's  and  Goodwin's  and  other  cases,  these 
furnish  no  reasons  for  the  court  to  do  so.  To 
reduce  the  crime  to  manslaughter,  there  must 
be  a  sudden  affray  conducted  on  equal  terms. 
1  Russel's  Cr.  L.,  613,  646,  647,  660,  661  :  1 
East  C.  L.,  215,  234^236;  2  Ld.  Raym., 
1496  :  Foster  C.  L.,  295  ;  Brown's  case, Leach, 
151  ;  King  v.  Snow,  Id.,  155.  Commonwealth 
v.  Dougherty,  1  Brown  Pa.,  Appendix,  xxn, 

XXIII. 

At  a  subsequent  day,  the  Atty-Gen.  men- 
tioned to  the  court,  1  Chit.  C.  L.,  113.  as  relat- 
ing to  the  course  the  court  usually  take  when 
a  motion  is  made  for  the  allowance  of  bail  upon 
a  charge  of  homicide. 

*Mr.  E.  Williams,  in  reply.  When  [*48 
my  associate  counsel  admitted  that  we  cannot 
call  upon  the  court  to  bail  the  prisoner  as  a 
matter  of  right,  but  of  discretion,  he  conceded 
all  that  can  be  claimed.  In  this  country,  I 
may  say,  that  a  prisoner  is,  pritna  facie,  en- 
titled to  bail  ;  and  it  lies  with  the  people  to 
show  circumstances,  which  take  the  case  out 
of  the  rule.  I  know  there  were  English  case* 
which  might  be  urged  against  this  rule  ;  but 
they  are  more  properly  attributable  to  the  ex- 
treme severity  of  the  British  penal  code  It  is 
conceded  to  us  that  this  court  may  bail  in  all 
cases  ;  but  it  is  denied  that  they  ever  will  do 
it  in  cases  of  felonious  homicide,  unless  in- 
duced by  extenuating  circumstances  ;  or  rather 
where,  from  the  proof,  guilt  or  innocence, 
appears  to  be  indifferent.  The  rule,  as  laid 
down  by  the  late  Ch.  J.,  in  GtxHlwin's  case,  is 
undoubtedly  the  true  one :  "  That  the  judges 
will  in  general  exercise  the  power  of  bailing 
in  favor  of  a  prisoner  in  every  case  not  capi- 
tal." (1  Wheeler  Crim.  ('as.,  44o.)  Then  in  all 
cases  not  capital,  the  power  of  bailing  is  to  be 
exercised.  If  the  prisoner  is  forthcoming  to 
take  his  trial,  the  end  of  the  law  is  answered. 
And  the  doctrine  applies  with  peculiar  force 
to  the  crime  of  manslaughter;  which  is  not 
only  never  capital,  under  our  system  of  crimi- 
nal law,  but  ranges  through  an  infinite  variety 
of  light  and  shade,  from  mere  excusable  hom- 
icide to  malignant  murder.  If  you  disallow 
bail,  the  offender  mav  be  punished  for  the 
crime  before  he  is  tried,  with  a  severity  as 
great,  and  for  a  term  nearly  as  long,  as  after 
the  sentence  of  the  law  is  pronounced.  Sup- 


48 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1825 


pose  an  homicide  felonious  in  a  mere  technical 
souse — all  but  justifiable — a  case  in  which  the 
offender  would,  of  course,  be  pardoned  ;  ought 
the  prisoner  to  be  bailed  either  before,  or  after 
the  trial  ?  Actual  pardon  is  seldom  granted 
till  after  trial ;  and  shall  he  in  the  meantime  be 
•confined  with  the  same  rigor  as  the  most  atro- 
cious criminal  though  it  DC  seen  that  on  con- 
viction he  will  be  pardoned  of  course  ?  All 
this  for  the  mere  sake  of  form  and  show  ! 
The  English  criminal  code  is  founded  in  terror; 
ours  in  reformation.  It  may  be  important  in 
England  to  secure  the  criminal  as  a  pageant. 
With  us  the  object  is  to  make  punishment  cer- 
tain, in  order  to  reform.  It  lies  with  the  pub- 
49*]  lie  prosecutor  *to  show  that  the  case  is 
«n  exception  to  these  principles. 

It  is  said  that,  to  warrant  bail,  the  guilt 
and  innocence  of  the  prisoner  must  hang  in 
•equal  scales.  Who  holds  the  scales  ?  If  the 
law,  they  are  always  equal.  If  the  judge,  dif- 
ferent opinions  may  prevail  at  different  times 
upon  the  same  circumstances.  If  the  rule  be 
one  of  law,  there  must  be  some  evidence  to 
which  the  law  can  apply  itself.  After  convic- 
tion, the  matter  is  adjudged  against  the  pris- 
oner ;  and  not  till  then  does  the  law  esteem 
him  guilty,  unless  it  be  upon  confession  delib- 
erately made  in  the  face  of  the  court.  But  it 
is  here  said  the  crime  may  be  substantiated  in 
any  other  way.  This  is  not  so.  After  con- 
viction, if  there  be  mitigating  circumstances, 
entitling  the  party  to  a  pardon  or  to  a  new 
trial,  he  may  yet  be  bailed ;  and  it  is  here, 
only,  that  the  doctrine  contended  for  against 
us  can  apply,  under  our  mitigated  system  of 
criminal  punishment.  The  reason  having 
ceased  with  us,  the  severity  of  the  English  law 
has  ceased  also,  as  it  would  under  their  own 
government  in  a  like  case.  Shall  we  demand 
the  extravagant  security  of  personal  inprison- 
ment,  upon  the  mere  fiction  that  a  crime  is 
capital,  when  the  semblance  of  such  a  char- 
acter has  been  legally  abolished  ? 

Are  affidavits,  showing  the  probability  of 
guilt,  enough  to  call  for  the  exercise  of  the 
English  rule  ?  Goodwin's  case.l  Wheeler  Grim. 
Cas.,  434,  was  decided  by  an  inferior  court, 
which  proceeded  mainly  upon  the  ground  that 
a  coroner's  inquisition  of  murder  had  been 
found  upon  the  case.  This  they  considered 
as  prima  facie  evidence  that  there  was  murder, 
though  the  regular  grand  inquest  had  found 
manslaughter  merely.  Another  reason  given 
against  bail  was  somewhat  more  popular  than 
legal ;  that  to  allow  bail  would  be  placing  the 
poor  and  rich  upon  an  unequal  footing.  The 
preference  of  the  rich  man  to  the  poor  one, 
pervades  not  only  our  criminal  but  our  civil 
jurisprudence.  The  one  can  give  bail  or  pay 
his  debts  ;  the  other  cannot,  and  must  be  im- 
prisoned ;  yet,  I  imagine,  this  was  never  be- 
fore urged  as  a  reason  why  the  rich  man 
should  be  denied  bail  altogether.  When  the 
case  of  Goodwin  afterwards  came  before  the 
5O*J  *late  Oh.  J.,  a  man  who  was  never  yet 
accused  of  wanting  firmness  in  the  adminis- 
tration of  justice,  he  viewed  the  matter  in  this 
light ;  and  in  his  own  clear  and  forcible  man- 
ner laid  down  and  vindicated  the  rule  which 
we  have  cited,  and  by  which  we  are  willing  to 
abide  in  the  decision  of  this  cause.  It  is  evi- 
dent from  the  report  of  Selfridge's  trial,  that 
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both  the  court  and  the  Atty-Gen.  of,our  neigh- 
boring State,  Mass.,  considered  the  law  as  per- 
fectly well  settled  in  favor  of  bail,  as  a  matter 
of  course  upon  an  indictment  for  manslaugh- 
ter. If  this  be  a  mere  technical  manslaughter, 
it  is  not  only  the  right,  but  the  duty  of  the 
court  to  bail.  Selfridge's  trial  also  places  the 
law  of  self  defense  on  a  very  high  and  elevated 
ground,  and  contains  all  I  could  wish  to  say 
on  the  subject  of  the  nature  and  mitigated 
character  of  the  offense  charged  against  the 
prisoner.  If  the  act  be  merely  rash  and  indis- 
creet, it  is  manslaughter  ;  if  the  mere  effect  of 
passion,  it  is  manslaughter  ;  if  deliberate,  and 
evincing  a  depraved  heart,  it  is  murder.  It  is 
not  necessary  that  human  reason  should  be  de- 
throned, to  reduce  the  act  of  killing  below 
murder.  The  mere  tilting  the  bench  on  which 
the  prisoner  sat,  was,  in  one  case,  held  enough; 
and  the  father,  who  pursued  and  killed  the 
man  that  had  abused  his  child,  was,  out  of  re- 
spect to  human  frailty,  held  guilty  of  man- 
slaughter merely. 

The  counsel  also  considered  the  depositions 
at  large,  and  insisted  that  the  offense  in  proof 
did  not  amount  even  to  manslaughter. 

SAVAGE,  Ch.  J.  The  power  of  this  court  to 
bail,  in  all  cases  of  crimes  punishable  by  our 
laws,  is  not  questioned.  And  whether  the 
prisoner  is  to  be  bailed  or  remanded,  rests  in 
the  discretion  of  the  court.  That  discretion  is 
to  be  guided  by  the  circumstances  of  the  case, 
and  a  consideration  of  the  authorities  applica- 
ble to  those  circumstances. 

The  writ  was  allowed  in  this  case,  for  a  de- 
fect apparent  upon  the  face  of  the  warrant  of 
commitment.  No  affidavit,  therefore,  was 
necessary  on  the  part  of  the  prisoner,  stating 
the  circumstances  which  he  might  consider  as 
entitling  him  to  relief.  But  in  all  cases  on 
habeas  corpus,  previous  to  indictment,  the  court 
*will  look  into  the  deposition  before  [*51 
the  magistrate,  or  before  the  coroner's  inquest; 
and  though  the  commitment  be  full  and  in 
due  form,  yet  if  the  testimony  proves  no  crime, 
the  court  will  discharge  or  bail ;  and  though 
the  commitment  be  defective,  yet,  if  the  de- 
positions contain  evidence  of  an  offense  not 
bailable,  the  prisoner  will  be  remanded. 

The  coroner's  inquest  has  charged  the  pris- 
oner with  having  committed  that  species  of 
felonious  homicide  which  is  in  law  denomi- 
nated manslaughter.  This  offense  differs  from 
murder,  in  the  absence  of  malice. 

Murder  is  well  defined  to  be,  the  voluntarily 
killing  any  person,  of  malice  aforethought, 
either  express,  or  implied  by  law.  Manslaugh- 
ter differs  in  this  :  that  though  the  act  which 
occasions  the  death  be  unlawful,  or  likely  to 
be  attended  with  bodily  mischief,  yet  the  mal- 
ice, either  express  or  implied,  which  is  the 
very  essence  of  murder,  is  presumed  to  be 
wanting  ;  and  the  act  being  imputed  to  the  in- 
firmity of  human  nature,  the  punishment  is 
proportionably  lenient. 

The  counsel  for  the  prisoner  contend  that 
the  facts,  as  proved  by  the  depositions,  do  not 
amount  to  manslaughter  ;  but  even  if  they  do, 
yet,  unless  the  prisoner's  guilt  be  established 
by  his  own  confession,  he  is  entitled  to  bail, 
and  we  are  referred  to  several  authorities  on 
the  subject,  some  of  which  I  shall  notice. 

(Hawk.,  bk.  2,  ch.  15.  sees.  40,  80.)  The  rule, 
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as  here  laid  down,  I  take  to  be  the  correct  one 
on  the  question  of  bail.  It  is  this — that  per- 
sons convicted  of  felony,  or  who  have  con- 
fessed their  guilt,  or  are  notoriously  guilty  of 
treason  or  manslaughter,  by  their  own  con- 
fession or  otherwise,  are  not  to  be  admitted  to 
bail,  without  some  special  motive  to  induce  the 
court  to  grant  it.  For,  says  the  learned  writer, 
bail  is  only  proper  where  it  stands  indifferent 
whether  the  party  be  guiltv  or  innocent  of  the 
accusation  against  him,  as  it  often  does  before 
his  trial ;  but  where  that  indifferency  is  re- 
moved, it  would,  generally  speaking,  be  absurd 
to  bail  him. 

Two  cases  are  cited  from  Strange,  to  show 
that  bail  is  a  matter  of  course  in  manslaughter. 
-52*1  In  Rex  v.  Dalton,  2  Sir.,  *911,  before 
Ld.  Raymond  at  chambers,  he  is  made  to  say 
that  if  the  depositions  amounted  only  to  man- 
slaughter, he  would  bail,  though  the  coroner's 
inquest  had  found  it  murder;  that  7x1  Mohun's 
•case,  in  Salk. .  104,  was  in  point  ;  and  that  the 
Lords  bailed  him  after  an  indictment  for  mur- 
der. 

In  Rex  v.  Magrath,  2  Str.,  1242.  the  whole 
report  is  this  :  "  He  was  committed  for  man- 
slaughter ;  and  it  appearing  to  be  no  more, 
upon  the  depositions  before  the  coroner,  the 
•court  admitted  him  to  bail,  according  to  Salk., 
104."  Both  these  cases  are  supposed  to  be  sup- 
ported by  Ld.  Mohun's  case,  in  1  Salk.,  104, 
which  was  as  follows :  "If  a  man  be  found 
guily  of  murder  by  the  coroner's  inquest,  we 
sometimes  bail  him,  because  the  coroner  pro- 
ceeds upon  depositions  taken  in  writing, which 
we  may  look  into.  Otherwise,  if  a  man  be 
found  guilty  of  murder  by  a  grand  jury  ;  be- 
cause the  court  cannot  take  notice  of  their  evi- 
dence, which  they,  by  their  oath,  are  bound 
to  conceal."  This  case,  as  reported,  certainly 
proves  nothing.  No  circumstances  are  given  ; 
and  for  aught  that  appears,  the  court,  on  ex- 
amining the  depositions,  might  have  been  sat- 
isfied of  the  prisoner's  innocence,  or  that  the 
offense  was  below  the  degree  of  felonious 
homicide.  And  in  Keath's case,  1  Salk. ,  103,  the 
same  court  said  that,  in  manslaughter,  after 
conviction,  no  bail  is  allowed  till  clergy  had. 
Even  Ld.  Mohun's  case  has  in  one  instance  at 
least,  been  disregarded,  if  not  overruled.  In 
Rex  v.  Action,  2  Str.,  851,  the  court  refused  to 
look  into  the  despositions,  and  remanded  the 
prisoner. 

These  cases  from  Salkeld  and  Strange  are, 
when  fully  considered,  of  little  or  no  weight. 
Nor  have  they  been  followed  in  more  modern 
times.  In  King  v.  Wyer,  2  T.  R.,  77,  the  pris- 
oner's counsel  moved  that  he  might  be  bailed,  on 
the  ground  that  the  offense  charged  was  not 
felony,  but  the  court  being  of  opinion  that  the 
offense  was  felony,  the  prisoner  was  remanded. 
In  King  v.  Maria,  3  East,  168,  Ld.  Ellenbor- 
ough  says  :  "  As  it  appears,  then,  from  the  de- 
positions, that  there  is  a  corpus  delicti,  within 
the  meaning  of  the  Act  of  Parliament,  which 
constitutes  It  felony,  it  is  our  duty  to  remand 
the  prisoner. "  The  other  j udges  all  concurred ; 
•53*]  *and  Le Blanc  said,  "if  upon  the  de- 
positions returned,  the  court  see  that  a  felony 
has  been  committed,  and  that  there  is  a  rea- 
sonable ground  of  charge  against  the  prisoners, 
they  will  not  bail,  but  remand  them." 

The  cases  in  this  country,  which  may  becon- 
COWKH  5. 


sidered  as  authority,  are  but  few.  In  Sel- 
fridge's  case  the  prisoner  was  bailed  without 
opposition,  but  on  what  circumstances  we  are 
not  informed.  It  is  surely  not  the  practice  of 
the  Supreme  Court  of  Mass,  to  bail  of  course 
in  such  cases,  as  appears  by  Troth's  case,  15 
Mass. ,  277.  He  was  refused  bail,  as  it  was  un- 
certain whether  Sampson,  whom  he  had  wound- 
ed, would  not  die.  The  case  of  People  v.  Oood- 
toin,  before  the  late  Ch.  J.  Spencer,  at  cham- 
bers (1  Wheeler  Crim.  Gas.,  443),  was  much 
relied  on  by  the  prisoner's  counsel.  The  prac- 
tice of  bailing,  as  laid  down  by  Ch.  J.  Spencer, 
is  undoubtedly  correct.  He  cites  the  cases 
from  Strange  and  Salkeld,  but  does  not  follow 
them.  He  lays  down  the  law  from  Hawkins, 
substantially,  as  before  quoted  ;  and  upon  that 
law  he  evidently  acted  in  admitting  the  pris- 
oner to  bail.  He  says  :  "  It  appears  to  me,  that 
from  the  facts  before  me,  this  conclusion  is  in- 
evitable, that  it  is  quite  doubtful  whether  the 
prisoner  is  guilty.  And  I  think  it  stands  in- 
different whether  he  is  so  or  not."  He  alludes 
to  the  circumstances  of  the  trial,  and  to  the 
fact  that  the  jury  could  not  agree,  from  which 
he  draws  an  inference  in  favor  of  the  pris- 
oner's innocence.  He  then  adds  :  "  In  such  a 
case,  as  I  understand  the  law,  he  is  entitled  to 
be  bailed."  thus  distinctly  placing  the  exercise 
of  his  discretionary  power  to  bail,  upon  the 
probability  of  the  prisoner's  innocence.  Ch.  J. 
Spencer  does  not  say  that  persons  charged 
with  the  offense  of  manslaughter  are  entitled 
to  bail  of  course  ;  but  it  is  quite  indifferent 
whether  he  is  guilty.  If  the  facts  in  this  case 
now  before  the  court  afford  the  same  presump- 
tion of  innocence,  and  it  appear  to  the  court 
from  the  depositions,  that  is  quite  indifferent 
whether  he  is  guilty,  then,  in  my  opinion,  he 
ought  to  be  bailed  ;  otherwise,  not. 

This  necessarily  leads  to  an  examination  of 
the  testimony.  I  shall,  however,  not  enter  into 
it  in  detail,  but  merely  *state  the  sub-  [*54 
stance.  Oct.  19,  last,  Crandall,  the  deceased, 
a  lad  of  17,  was  at  the  Academy  in  Kinder- 
hook.  He  was  ordered  by  one  of 'the  students, 
a  small  boy,  to  leave  the  place  where  he  was. 
He  refused,  but  soon  went  away — the  boy 
threatening  to  bring  other  boys  to  compel  him. 
Shortly  after,  the  deceased  was  met  in  the 
street,  at  some  distance  from  the  Academy,  by 
the  same  student  and  a  larger  boy.  An  angry 
conversation  ensued,  and  a  scuffle.  Other  stu- 
dents were  sent  for,  and  came ;  and  among 
them  was  the  prisoner.  The  school  boys  all 
attacked  the  deceased,  and  the  prisoner  threw 
a  stick  at  him.  The  deceased  defended  him- 
self as  well  as  he  could.  He  retreated  at  times, 
and  at  times  pursued  some  of  the  boys.  At 
length  he  obtained  a  piece  of  board,  with  which 
he  defended  himself,  and  assailed  his  adversa- 
ries Among  others,  he  struck  the  prisoner 
with  this  piece  of  board,  and  thereupon  the 
prisoner  stabbed  him  with  a  jack  knife,  in  the 
abdomen,  of  which  wound  he  died. 

The  depositions  containing  these  facts  show 
an  offense  which,  in  by  judgment,  is  man- 
slaughter at  the  least. 

The  contest  in  the  books  is,  not  whether 
death  under  such  circumstances  is  manslaugh- 
ter, but  whether  it  is  not  murder. 

As  we  think  the  warrant  is  defective,  the 
prisoner  must  be  remanded  upon  a  special  rule. 
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SUTHERLAND,  J.  I  have  very  little  to  say  in 
addition  to  the  remarks  made  by  the  Chief 
Justice.  The  power  of  this  court  to  bail  in  all 
cases  whatsoever  is  indisputable,  and  was  con- 
ceded by  the  counsel  for  the  people.  Hence, 
in  whafever  manner  the  court  may  exercise 
this  power,  it  can  never  be  alleged  that  the 
act  is  void  for  excess.  But  it  is  important  that 
we  should  be  governed,  as  far  as  may  be,  by 
rules.  The  necessity  of  confiding  such  a  power 
to  any  court  is  a  subject  of  regret ;  but  it  is 
necessary  in  this  as  well  as  some  other  cases. 
It  is  clear,  however,  that  the  general  rules 
which  govern  and  confine  the  common  magis- 
trate in  letting  to  bail,  should  never  be  de- 
parted from,  except  in  extraordinary  cases. 
Is  the  present  case  within  those  rules  ?  The 
object  of  arrest  and  imprisonment  is  not  to 
55*]  *punish  the  delinquent ;  but  to  secure 
his  forthcoming,  to  abide  the  punishment 
which  may  be  inflicted  by  the  sentence  of  the 
law.  upon  conviction,  as  was  justly  remarked 
by  the  late  Ch.  J.,  Spencer,  in  Goodwin's  case. 
(Wheeler's  C'rim.  Gas.,  446,  447.)  The  prin- 
cipal consideration  is,  whether  the  nature  of 
the  crime  be  such  as  that  a  recognizance  would 
operate  to  secure  the  prisoner's  appearance.  If 
so,  it  is  proper  to  receive  bail  as  a  substitute 
for  imprisonment.  Where  the  punishment  is 
directly,  or  in  effect  pecuniary  merely,  as  by 
fine  or  temporary  imprisonment  for  a  misde- 
meanor, it  is  accordingly  a  matter  of  course  to 
receive  competent  bail,  proportioned  to  the 
probable  amount  of  the  ultimate  penalty. 
There  is  little  or  no  difficulty  in  saying  what 
the  amount  should  be  ;  and  it  may,  at  any 
rate,  be  made  perfectly  adequate  to  the  object. 
But  when  the  punishment  is  either  capital,  or 
imprisonment  may  follow  for  a  considerable 
length  of  time,  in  the  State  Prison,  at  hard 
labor,  or  other  degrading  circumstances,  for  a 
crime  involving  moral  turpitude,  these  are  far 
different  considerations  ;  and  the  law  proceeds 
upon  this  difference  in  allowing  or  denying 
bail.  If  capital,  bail  should  not  in  general  be 
allowed,  because  no  pecuniary  consideration 
can  weigh  against  life  ;  and  where  guilt  is 
clear,  and  a  rigorous  and  disgraceful  imprison- 
ment may  follow  for  a  great  length  of  time, 
the  presumption  is  strong  that  the  accused 
will  not  appear  and  surrender  himself  to  the 
demands  of  justice,  to  avoid  a  mere  forfeiture 
of  property.  The  safest  course,  therefore,  in 
cases  of  felony,  where  the  guilt  of  the  crim- 
inal is  clear,  is  to  deny  bail.  Hawkins,  B.  2, 
ch.  15,  sec.  40,  expresses  himself  more  clearly 
and  correctly  to  this  point  than  any  other 
author  upon  criminal  law.  He  lays  down  the 
rule  in  terms,  that  in  cases  of  felony,  bail 
should  be  allowed  only  where  the  guilt  or  in- 
nocence of  the  prisoner  is  indifferent.  His 
words  are,  "  for  bail  is  only  proper  where  it 
stands  indifferent,  whether  the  party  be  guilty 
or  innocent  of  the  accusation  against  him." 
And  he  follows  this  with  the  distinct  proposi- 
tion, that  where  the  guilt  is  not  indifferent,  in 
'  general,  it  would  be  absurd  to  bail  him.  Sev- 
eral of  the  authorities  have  been  considered  by 
56*]  the  Ch.  J. ,  and  others  will  *be  commented 
upon  by  Mr.  Justice  Woodworth.  I  shall  not, 
therefore,  go  over  them.  I  would  merely  ob- 
serve, that  I  have  found  no  case  at  war  with 
the  position  of  Hawkins.  Of  the  two  cases 
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from  Strange,  Rex  v.  Dalian,  2  Str.,  911,  and 
Rex  v.  Magrath,  Id.,  1242,  relied  upon  by  the 
counsel  for  the  prisoner,  it  is  enough  to  say . 
that  there  is,  in  the  report,  a  total  destitution 
of  circumstances.  Sufficient  might,  and  prob- 
ably did  appear  of  the  proof,  to  make  them  tit 
cases  for  bail.  It  is  perfectly  evident  to  me, 
on  looking  into  those  cases,  and  the  cases  upon 
which  they  were  bottomed,  that  they  were  not 
reported  with  a  view  to  settle  the  weight  of 
proof  which  would  warrant  letting  the  pris- 
oner to  bail  ;  but  rather  to  show  what  kind  of 
proof  is  admissible  upon  the  return  of  the 
habeas  corpus.  Rex  v.  Magrath  gives  the  au- 
thorities upon  which  both  that  and  Rex  v. 
Dalion  proceeded.  These  were  Clifton's  case 
and  Ld.  Mohun's  case,  1  Salk.,  104.  In  the 
first,  bail  was  refused,  because  the  crime  waa 
thought  to  be  murder,  although  the  inquisition 
was  manslaughter.  The  only  point  decided  in 
Ld.  Mohun's  case  was,  that  the  court  would 
look  into  the  depositions,  upon  the  return  of 
the  habeas  corpus,  to  see  whether  they  war- 
ranted the  finding  of  the  inquest ;  and  in  the 
two  cases  cited  from  Strange,  the  attention  of 
the  reporter  seems  confined  to  this  single  point. 
He,  therefore,  very  naturally  omits  to  notice 
the  degree  of  the  proof.  His  object  was  to 
show  that  the  finding  of  the  inquest  should 
not  be  conclusive  ;  though  this  would  be  oth 
erwise,  if  an  indictment  had  been  regularly 
found  by  a  grand  jury  ;  that  the  depositions 
before  the  coroner,  being  in  writing,  and  taken 
publicly,  may  be  looked  into  with  propriety  ; 
whereas,  if  the  finding  had  been  by  a  grand 
jury,  who  had  pronounced  the  crime  to  be 
murder,  this  should  not  be  questioned,  upon  a 
motion  for  bail ;  because  the  evidence  before 
the  grand  jury  is  taken  orally,  and  in  secret, 
and  should  not  be  disclosed.  An  indictment, 
found  by  them,  is,  therefore,  very  properly 
distinguished  from  the  finding  before  the  cor 
oner.  The  indictment  must  be  taken  as  con- 
clusive upon  the  degree  of  ihe  crime.  The 
opinion  of  the  Ch.  J.,  in  Rex  v.  Dalton, wherein 
he  says  generally,  that  if  the  crime  amounted 
to  Manslaughter  merely,  bail  might  be  [*57 
received,  goes  beyond  the  point  intended  to  be 
presented  by  the  reporter  ;  and  must  be  taken 
in  reference  to  some  facts,  not  mentioned  by 
him,  because  he  did  not  think  them  material. 
But  if  otherwise  ;  if  the  Ch.  J.  intended  to  be 
understood  as  laying  down  the  rule  broadly, 
and  in  the  abstract,  that  bail  should  be  al- 
lowed of  course  in  a  case  of  manslaughter,  his 
opinion  is  opposed  to  repeated  authorities  of 
more  modern  date.  From  these,  1  feel  fully 
warranted  in  saying  that  we  ought  not  to  bail 
a  prisoner,  accused  of  manslaughter,  unless 
there  be  a  reasonable  doubt  of  his  guilt.  Self- 
ridge's  case  is  not  inconsistent  with  this  rule. 
In  the  history  of  his  trial,  some  of  the  circum- 
stances which  preceded  it  are  mentioned. 
Among  these,  his  actual  confinment  for  four 
months  previous  to  the  indictment,  appears. 
If  the  practice  in  the  State  of  Mass,  was  to 
bail  of  course  in  manslaughter,  he  would  never 
have  been  committed  at  all,  or  would  have 
been  immediately  let  out  on  bail.  True  he- 
was  finally  bailed  after  indictment,  but  the  par- 
ticular circumstances  which  warranted  this  are 
not  detailed  in  the  report.  I  see  it  was  proved, 
in  the  course  of  the  trial,  that  the  prisoner'* 
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health  was  very  feeble.  Indeed  there  may 
have  been  many  circumstances  combined  with 
this  consideration,  to  satisfy  the  Atty-Gen., 
and  the  court,  that  no  objection  could  be  made  ; 
and  what  is  material  in  weighing  this  authority, 
none  was  made  to  his  being  bailed. 

In  this  case,  upon  the  ex  parte  depositions, 
which  we  have  examined,  I  do  not  think  there 
is  any  rational  doubt  that  the  prisoner  is 
guilty  of  manslaughter.  It  is  true,  they  are 
txparte,  and  for  that  reason,  neither  the  depo- 
sitions nor  the  opinion  which  we  give,  can  or 
ought  to  influence  the  final  determination  upon 
his  guilt  or  innocence  ;  but  they  are  the  only 
medium  through  which  we  can  look  at  the 
case  :  and  afford  the  only  lights  to  guide  our 
discretion  in  granting  or  refusing  bail.  We 
speak  of  them  in  this  view.  Upon  the  evidence 
before  us.  on  which  alone  we  can  act,  I  think 
the  prisoner  ought  not  to  be  let  to  bail. 

WOODWORTH,  J.  Had  this  been  an  ordinary 
case,  I  should  have  contented  myself  with  the 
58*}  simple  expression  of  *an  opinion.  It  is, 
however,  important  not  only  to  the  individual, 
whose  liberty  is  involved  in  the  decision  we 
are  to  make,  but  as  presenting  several  grave 
questions,  in  which  the  community  at  large 
have  a  deep  interest. 

These  questions  are  :  1.  On  the  supposi- 
tion that  the  crime  of  manslaughter  has  been 
committed,  can  the  prisoner  be  bailed  ?  2. 
Does  the  evidence  before  the  court  make  out  a 
case  of  manslaughter? 

Upon  the  first  question,  the  power  of  this 
court,  in  their  discretion,  to  admit  persons  to 
bail  in  all  cases  whatsoever,  was  admitted  upon 
the  argument,  and  is  abundantly  proved  bv 
authority.  (1  Chit.  C.  L.,  98;  8  East,  163!) 
It  was  also  conceded,  and  the  same  authori- 
ties prove,  that  the  prisoner  cannot  claim  bail 
as  a  matter  of  right.  The  inquiry  follows,  in 
what  manner  is  the  discretion  of  the  court  to 
be  exercised  ?  To  say  that  bail  must  be  al- 
lowed of  course,  where  it  may  be  collected 
from  the  evidence,  that  a  felony  has  been  com- 
mitted, would  leave  no  room  for  discretion, 
and  utterly  subvert  the  principle  upon  which 
the  right  to  bail  rests.  Accordingly,  the  rule 
laid  down  by  the  later  and  more  approved  au- 
thorities is,  that  unless  it  be  doubtful  whether 
a  felony  has  been  committed  ;  and  if,  from  the 
depositions,  the  court  can  collect  that  a  felony 
has  been  committed,  they  will  not  bail  the 
prisoner.  (1  Chit.  C.  L.,  99;  3  East,  157;  2 
T.  R.,  257.)  The  court  look  at  the  deposi- 
tions, to  see  if  enough  is  charged  to  justify  a 
detainer  of  the  prisoner,  and  put  him  upon  his 
trial.  (1  Chit.  C.  L.,  113.)  Hawk.,  B.  2,  ch. 
15,  sec.  80,  says:  "  It  is  difficult  to  find  an  in- 
stance where  persons  notoriously  guilty  of  trea- 
son or  manslaughter,  by  their  own  confession, 
or  otherwise,  have  been  admitted^)  bail,  with- 
out some  special  motive  to  induce  the  court  to 
grant  it."  And  he  cites  1  Roll.,  268;  Haym., 
381;  SBulstr.,  118.  In  Com.  Dig..  Bail,  F, 
3,  it  is  said,  "  the  court  «vill  not  bail  in  trea- 
son, murder,  manslaughter,  Ac.,  unless  there 
be  a  reasonable  cause  ;"  and  many  cases  are 
cited  in  support  of  the  position.  The  law  is 
laid  down  to  the  same  effect  in  4  Bl.  Com., 
299;  and  in  King  v.  Afurk*,  3  East.  165,  the 
rule  is  advanced  in  these  cautious  and  quali- 
fied terms :  The  court  "  will  bail  whenever 
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there  is  any  doubt  on  the  law,  or  the  fact  of 
the  case." 

*Indeed,  the  whole  current  of  author-  [*59 
ities  in  the  English  books  sanction  this  doc- 
trine ;  and  it  cannot  be  overthrown  by  a  few 
ancient  cases,  where,  by  the  report,  it  seems 
bail  was  allowed  in  manslaughter,  without 
special  cause  shown.  As  to  the  cases  in  Co. 
Ent.,  354  to  356,  there  may,  as  was  observed  at 
the  bar,  have  been  important  circumstances 
which  are  not  disclosed  ;  and  which  could  not 
properly  be  disclosed  by  the  record.  The 
compiler  does  not  profess  to  give  anything 
more  than  the  mere  form  of  the  entry.  We 
have  a  right  to  presume  from  the  later  author- 
ities that  a  proper  case  for  bail  was  made  out. 
Lisle's  case,  cited  for  the  prisoner  from  Kelyng, 
89, .  is  stated  generally  to  be  a  case  of  man- 
slaughter ;  but  the  degree  of  proof  is  not  given; 
and  it  would  perhaps  be  sufficient  to  say,  as  of 
the  entry  in  Coke,  a  proper  case  should  be 
presumed  to  have  been  made  out.  But  that 
case  is  contrary  to  Dyer,  179,  pi.  42  (2  Eliz.) 
The  words  of  the  case  in  Dyer  are  :  "  A  man 
found  guilty  of  felonious  homicide,  before 
judgment,  it  was  moved  whether  he  was  bail- 
able ;  and  held  he  was  not.  for  the  intendment 
of  the  law  of  bail  is,  that  it  stands  indifferent- 
ly whether  he  be  guilty  or  not,  until  trial." 
As  to  the  cases  of  Rex  v.  Dalton,  2  Str.,  911, 
and  Rex  v  Magralh,  Id.,  1242,  we  are  fortified 
in  the  belief  that  there  was  probably  an  omis- 
sion to  state  the  circumstances,  by  what  Mr. 
Justice  Foster  says  in  his  Crown  L"aw,  294,  of 
another  case  as  reported  by  Strange.  He  com- 
plains that  Strange  was  over  studious  of  brev- 
ity ;  and  instances  Rex  v.  Tranter,  1  Str.,  499, 
which,  from  the  facts  reported,  seems  to  be  a 
case  of  murder,  and  yet  was  held  manslaugh- 
ter ;  but  by  a  report  of  the  same  case  in  6  St. 
Tr.,  195,  it  appears  that  important  circum- 
stances were  omitted  by  Strange.  At  most, 
these  cases  in  Strange  are  solitary  ones,  and 
cannot  stand  against  the  uniform  unbroken 
current  of  modern  authority.  The  rule  was 
well  settled  before  it  came  under  consideration 
in  Goodwin's  case,  decided  by  the  late  Ch.  J. 
Spencer  (1  Wheeler  Crim.  Cas.,  446),  a  jurist 
eminently  deserving  the  encomium  bestowed 
upon  him  by  the  prisoner's  counsel.  He  found 
himself  obliged  to  do  no  more  than  apply  a 
rule  which  was  well  settled.  He  adverted  to 
the  cases  in  Strange,  but  was  not  *gov-  [*<>O 
erned  by  them  ;  he  uses  nearly  the  same  qual- 
ified language,  which  I  have  oitod  from  the 
King  v.  Mwk*,  3  East,  165.  If  it  be  doubtful 
whether  the  prisoner  be  guilty,  or  if.  IIP  may 
be  innocent,  in  such  case,  as  he  understood 
the  law,  he  was  entitled  to  bail.  Undoubted- 
ly, the  true  rule  of  law  is  here  laid  down  by 
the  Ch.  J.;  and  it  is  expressed  with  his  usual 
precision  and  perspicuity. 

The  case  of  Selfmlye  was  cited  by  the  coun- 
sel for  the  prisoner.  If  that  case?  had  been  dis- 
cussed and  decided  by  the  court  upon  the 
question  of  bail,  it  cannot  weigh  against  the 
English  authorities  and  our  own.  But  the  ap- 
plication to  admit  him  to  bail  passed  without 
opposition.  The  attorney  and  Solicitor  Gen. 
are  to  be  considered  as  consenting  that  he 
should  be  let  to  bail.  They  were  in  possession 
of  all  the  testimony  ;  and  making  no  opposi- 
tion to  his  going  at  large  upon  bail,  the  court 
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might,  from  this  circumstance  alone,  have  in- 
ferred probable  innocence.  If,  in  the  princi- 
pal case,  the  Atty-Gen.  had  arisen  in  his  place, 
and  stated  to  us  that  he  had  examined  the 
testimony,  and  was  convinced  that  it  presented 
a  question  of  so  much  doubt  that  bail  would 
be  proper,  we  should  hardly  have  deemed  it 
our  duty  to  inquire  farther.  In  Selfridge's 
case  the  event  proved  the  propriety  of  the 
course  which  was  taken.  Upon  the  trial,  the 
following  question  was  submitted  by  Judge 
Parker,  in  his  charge  to  the  jury  :  "whether 
the  accused  could  probably  have  saved  him- 
self from  death,  or  enormous  bodily  harm,  by 
retreating  to  the  wall,  or  throwing  himself  into 
the  arms  of  friends  who  would  protect  him. 
This  is  the  real  stress  of  the  case."  The  pris- 
oner was  acquitted. 

The  nature  of  the  punishment  must  also  be 
regarded,  in  deciding  this  question  :  if  guilty, 
the  prisoner  must  suffer  corporal  imprisonment. 
When,  therefore,  the  circumstances  afford 
strong  presumption  of  guilt,  the  accused,  if 
bailed,  would  probably  be  induced  to  flight,  in 
order  to  evade  the  punishment. 

Again  ;  it  was  argued  for  the  prisoner,  that 
though  his  case  be  one  of  clear  manslaughter, 
yet  it  is  at  most  technically  so,  and  is,  in  truth, 
of  such  a  mitigated  character  as  to  admit  of 
bail.  But  there  is  no  authority  which  war- 
O1*J  rants  us,  upon  *the  question  of  bail,  in 
being  guided  by  the  apparent  degree  of  moral 
guilt.  If  it  be  clear  that  the  offense  has  been 
committed,  the  prisoner  must  be  remanded. 
The  degree  of  criminality,  or  moral  delin- 
quency, to  be  gathered  from  the  mitigating 
circumstances  of  the  case,  can  be  considered 
and  weighed  by  that  tribunal  alone  which  is 
to  fix  the  extent  of  the  punishment. 

According  to  the  view  which  I  have  taken 
of  the  case,  it  becomes  unnecessary  to  say 
whether  the  depositions  make  out  the  crime  of 
murder  ;  because  I  am  perfectly  well  satisfied 
that  if  they  show  manslaughter,  beyond  all 
reasonable  doubt,  we  ought  not  to  bail. 

2.  Manslaughter  is  the  unlawful  killing  with- 
out malice  express  or  implied.  (4  Bl.  Com., 
191.)  To  excuse  a  homicide,  the  person  kill- 
ing must  have  no  other  probable  means  of  es- 
caping from  his  assailant.  (4  Bl.  Com.,  181.) 
"  He  who  would  excuse  himself  upon  the  foot 
of  self  defense,  must  show  that,  before  a  mor- 
tal stroke  given,  he  had  declined  any  further 
combat,  and  retreated  as  far  as  he  could  ;  and 
that  he  killed  his  adversary  through  mere  ne- 
cessity." (Foster  Cr.  L.,  277.)  And  in  such 
case,  "it  mattereth  not  who  gave  the  first 
blow."  (Id.,  1  Hale  P.  C.,  479.)  "The  fact 
of  killing  being  proved,  the  necessity  of  so 
doing  must  be  proved  by  the  prisoner,  unless 
it  appears  by  the  evidence  produced  against 
him."  (1  East  C.  L.,  224  :  Foster  C.  L.,  255.) 
"  If  one  seeing  two  fight,  takes  part  with  one 
of  them,  and  kills  the  other,  it  is  manslaughter. " 

The  case  must  be  tested  by  these  principles. 
The  tender  years  of  the  prisoner  are  not  now 
in  question.  He  is  admitted  to  be  above  the 
age  of  discretion,  after  which  he  is  legally  cap- 
able of  crime ;  his  youth  can  weigh  nothing 
except  in  estimating  the  measure  of  his  pun- 
ishment. We  are  under  the  necessity  of  look- 
ing into  the  testimony,  and  of  making  such 
remarks  as  are  due  to  the  case,  upon  the  facts  i 

ftM 


as  they  are  now  presented.  If  the  conclusions 
which  we  express  prove  finally  prejudicial  to 
the  prisoner,  such  a  consequence  is  to  be  dep- 
recated, but  it  arises  from  his  own  act  in  mak- 
ing the  present  application. 

What,  then,  is  the  case  before  us  ?  I  will 
merely  glance  at  *it,  so  far  as  may  be  [*62 
necessary  to  justify  the  opinion  we  have 
formed.  There  is  no  reason  to  conclude  that 
the  deceased  commenced  the  combat.  He  acted 
on  th'e  defensive,  after  Qleason  approached 
him  with  the  boys  from  the  Academy.  A  con- 
flict then  ensued  between  the  deceased  and 
these  boys,  which  was,  for  a  while,  conducted 
by  the  former  without  the  use  of  any  weapon. 
His  stick  was  laid  aside — sometime  after  which , 
he  obtained  a  piece  of  board,  with  which  he 
defended  himself.  While  thus  employed,  the 
prisoner  voluntarily  and  unnecessarily  engaged 
in  the  affray,  joining  the  combatants  in  hostil- 
ity to  the  deceased  ;  and  indeed,  must  be  con- 
sidered as  making  the  first  assault.  If  not, 
how  came  he  engaged?  It  is  true  that  the 
deceased  struck  him  with  the  piece  of  board  ; 
but  there  is  no  evidence  that  his  life  was  in 
danger,  or  that  great  bodily  harm  was  likely 
to  ensue,  either  from,  the  blow  or  the  instru- 
ment made  use  of.  It  does  not  appear  that 
the  prisoner  retreated,  and  was  pursued  by  the 
deceased,  or  that  the  deceased  struck  the  pris- 
oner more  than  once.  It  does  not  appear  that 
the  weapon  would  probably  produce  death > 
nor,  by  the  effect  produced,  that  great  bodily 
harm  was  experienced  by  the  prisoner. 

On  the  law  and  the  facts  before  us,  there- 
fore, I  concur  in  the  opinion  that  the  applica- 
tion to  let  the  prisoner  to  bail  must  be  denied  ; 
and  this  on  the  ground  that  the  depositions 
present  a  case  of  manslaughter,  at  least,  clear- 
ly made  out. 

RULE. 

SUPREME  COURT.  ) 

IN  THE  MATTER  OP  CHARLES  TAYLOE.  f 

Charles  Tayloe  being  brought  into  court,  in 
custody  of  the  keeper  of  the  jail  of  the  County 
of  Columbia,  by  virtue  of  a  writ  of  fiabeds  cor- 
pus, it  is  ordered  that  the  said  writ  and  the 
return  made  thereto  be  filed  ;  and  upon  read- 
ing the  several  depositions  taken  before  Lucas 
Hoes  and  Barent  Hoes,  justices  of  the  peace  in 
and  for  the  said  County  of  Columbia,  and  their 
warrant  of  commitment  thereupon  ;  and  also 
the  depositions  taken  before  Samuel  Clary,  a 
coroner  in  and  for  said  county,  upon  an  in- 
quest taken  upon  *the  body  of  one  Eber  [*63 
L.  Crandall  ;  and  the  inquisition  found  by 
the  jury,  and  upon  hearing  counsel  as  well  for 
the  people  as  the  prisoner,  it  is  ordered,  that 
the  said  Charles  Tayloe  be  discharged  from  his. 
imprisonment  by  virtue  of  the  warrants  in  said 
return  mentioned  ;  and  that  he,  the  said 
Charles  Tayloe,  be  recommitted  to  the  said 
keeper  of  the  jail  of  the  County  of  Columbia 
aforesaid,  for  unlawfully,  wickedly  and  felon- 
iously stabbing  and  killing  the  said  Eber  L. 
Crandall,  on  or  about  the  nineteenth  day  of 
October  last  past,  at  Kinderhook,  in  the  said 
County  of  Columbia,  to  be,  by  the  said  keeper, 
kept  in  safe  custody,  without  bail  or  main- 
prize,  until  he  shall  be  thence  discharged  by 
due  course  of  law. 
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DEPATJ  v.  OCEAN  INS.  Co. 


Cited  in— 8  Barb.,  162 ;  10  How.  Pr.,  571 ;  3  Abb.  Pr.? 
396;  8  Abb.  N.  S..  28 ;  1  Park.,  236:  2  Park.,  573;  4 
Park.,  (552 ;  1  McLean,  437 :  5  Blatchf .,  308 ;  37  Am. 
Dec.,  334 ;  25  Am.  Rep.,  648  (53  Ala.  495). 


DEPAU 
THE    OCEAN   INSURANCE  COMPANY. 

Marine  Insurance.  1.  After  Vessel  is  Repaired, 
Insured  Cannot  Abandon  as  for  a  Total  Loss. 
2.  Sale  of  Part  of  the  Cargo,  to  Defray  Expense 
of  Repairs — No  Lien  on  the  Vessel.  S.  Settle- 
ment of  General  Average,  in  Foreign  Port — 
When  Conclusive.  4.  Defects,  Prior  to  In- 
surance, not  Amounting  to  Unseaworthiness, 
not  Considered. 

After  a  vessel  is  repaired,  and  successfully  pursu- 
ing her  voyage,  the  assured  cannot  abandon  as  for 
a  technical  total  loss. 

Where  part  of  a  cargo  is  sold  at  a  port  of  neces- 
sity, to  defray  the  expense  of  repairs  upon  a  ship, 
this  creates  no  lien  upon  the  ship,  for  such  expenses. 

When  a  general  average  is  fairly  settled  in  a  for- 
eign port,  though  not  the  port  of  necessity,  but  the 
port  of  destination,  which  the  assured  is  obliged  to 
pay,  this  is  conclusive  as  between  him  and  the  un- 
derwriters. 

If  the  defects  in  a  vessel,  existing  previous  to  ef- 
fecting a  policy  of  insurance,  be  not  such  as  to  ren- 
der her  unseaworthy.  they  cannot  be  take  into  con- 
sideration, in  determining  whether  the  expense  of 
her  repairs  exceed  half  her  value. 

Citations— 2  Cai.,  85;  4  Cow.,  244 ;  2  T.  R.,  407 ;  11 
Johns.,  323. 

A  SSUMPSIT  on  a  policy  of  insurance,  tried 
£L  at  the  N.  Y.  Circuit,  Nov.,  1823,  before 
Edwards,  Circuit  Judge. 

The  action  was  brought  to  recover  as  for  a 
total  loss,  on  a  policy  dated  July  28,  1820,  un- 
derwritten by  the  defendants,  in  favor  of  the 
plaintiff,  upon  one  half  of  the  ship  Manchester 
Packet,  on  a  voyage  at  and  from  Havana  to 
Rotterdam,  at  a  premium  of  2i  per  cent.,  the 
sum  subscribed  to  the  policy  being  $2,000  ;  and 
one  half  the  vessel  valued  by  the  policy  at  the 
sum  insured. 

The  ship  proceeded  on  the  voyage  insured, 
in  good  condition,  according  to  several  of  the 
plaintiff's  witnesses  ;  and  after  encountering  a 
variety  of  severe  weather,  a  number  of  the 
crew  having  died,  and  the  ship  being  in  a 
leaky  condition,  she  was  compelled  to  put  into 
Halifax,  where  she  arrived  Sep.  6,  1820  ;  un- 
derwent several  surveys,  and  was  finally  re- 
paired and  ready  for  sea,  Nov.  17,  at  an  ex- 
pense of  more  than  half  her  value.  Nov.  18, 
she  sailed  for  Rotterdam,  where  she  arrived  in 
the  latter  part  of  Feb.,  1821. 
64*]  *Certain  sugars,  a  part  of  her  cargo, 
were  sold  at  Halifax  for  the  purpose  of  raising 
funds,  to  pay  the  expenses  of  the  repairs  ;  and 
at  Rotterdam  the  averages,  both  general  and 
particular,  of  these  expenses  were  stated  and 
certified. 

Here,  a  bottomry  bond  to  secure  the  balance 
of  these  expenses,  and  the  port  charges  at  Rot- 
terdam was  executed ;  upon  which  the  ship 

NOTE.— Marine  Insurance. 

1.  Alxindimment— Time  for.    See  Earl  v.  Shaw,  1 
Johns.,  <  'as.,  313,  nnt,  ;  Mumford  v  Church,  1  Johns., 
Cas.,   167,  note :  Kogot  v.  Thureton,  2  Johns.,  Cas,, 
248.  nnU ;  Smith  v.  Stelnbach,  «  Cal.  Cas..  158,  note. 

2.  Foreign  atlfiutment — Htrw  far  Conclusive.    See 
Lenox  v.  United  Ins.  Co.,  3  Johns.,  Cas.,  178,  note. 
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was  afterwards,  on  her  arrival  at  N.  Y.,  ar- 
rested, libeled  and  sold,  the  net  proceeds  prov- 
ing insufficent  to  discharge  the  amount  due  on 
the  bond  by  about  $100. 

Dec.  8,  1820,  the  plaintiff  abandoned  as  for 
a  total  loss. 

The  plaintiff  having  rested,  the  defendants' 
counsel  offered  to  prove  that  the  greater  part 
of  the  repairs  at  Halifax,  were  on  account  of 
injuries  existing  before  the  policy  attached  ; 
and  to  designate  in  proof,  what  injuries  hap- 
pened before,  and  what  after  that  time  ;  what 
injuries  were  old,  and  what  accrued  during  the 
voyage  ;  and  that  the  expenses  of  repairs  in- 
curred for  injuries  during  the  period  covered 
by  the  policy  did  not  amount  to  a  moiety,  so- 
as  to  constitute  a  technical  total  loss. 

This  testimony  was  objected  to,  and  over- 
ruled by  the  judge;  but  he  said  he  would  allow 
proof  that  any  items  of  the  repairs,  or  ex- 
penses at  Halifax,  were  not  necessary  to  ren- 
der the  vessel  seaworthy. 

To  this  opinion  the  defendants'  counsel  ex- 
cepted. 

The  defendants'  counsel  then,  among  other 
things,  objected  that  certain  cables  procured  at 
Halifax  were  not  chargeable  ;  and  that  the  as- 
sured had  no  right  to  abandon,  after  the  vessel 
had  been  repaired,  and  was  in  the  due  prosecu- 
tion of  her  voyage  ;  and  that  the  abandonment 
could  not  be  aided  by  the  subsequent  events  of 
the  voyage. 

A  verdict  was  taken,  by  consent,  for  the 
plaintiff  for  $3,000  damages,  subject  to  the 
opinion  of  the  the  court  upon  a  case,  and  sub- 
ject to  adjustment  upon  the  basis  to  be  fixed 
by  the  court,  with  liberty  to  either  parly  to 
turn  it  into  a  bill  of  exceptions. 

*Mr.  W.  Slosson,  for  the  plaintiff,  ad-  [*65 
milled  thai,  lo  lesl  ihe  righl  of  abandonment 
we  musl  look  lo  the  actual  state  of  the  ship  at 
the  time  of  the  abandonment ;  not  lo  Ihe  infor- 
malion  of  the  assured  ;  according  to  the  case 
of  Dickey  v.  N.  Y.  Ins.  Co.,  4  Cow.,  222.  But 
here,  no  abandonment  was  necessary  ;  for 
there  was  an  actual  total  loss.  The  cases  of 
Gordon  v.  Bowen,  2  Johns.,  150,  and  Mullett 
v.  Shedden,  13  East,  304,  show  thai  this  may 
be,  Ihough  Ihe  property  physically  remain  ; 
and  the  last  case  shows  thai  a  loss  by  adjudica- 
lion,  as  in  the  principal  case,  is  total  in  fact. 
DaCosta  v.  Newnham,  2  T.  R.,  407,  is  an  illus- 
Iralion  of  Ibis  proposilion. 

The  evidence  as  to  the  antecedenl  injuries, 
which  did  not  produce  unseaworthiness,  was 
inadmissible.  Depeysterv.  Col.  Ins.  Co.,  2  Cai 
85. 

Messrs.  G.  Griffin  and  J.  0.  Hoffman,  contra, 
relied  on  Dickey  v.  N.  T.  Ins.  Co.  as  conclu- 
sive, thai  afler  Ihe  ship  was  repaired,  and  on 
her  voyage,  Ihe  assured  could  not  abandon. 

As  to  Ihe  average,  the  foreign  adjustmenl  is 
not  conclusive,  though  it  might  be  otherwise 
had  it  been  made  at  the  port  of  necessity.  It 
should  not  conclude,  when  made  at  the  port  of 
destination,  unless  compulsory. 

Mr.  T.  A.  Kmmet.  in  reply,  said  the  rules  of 
adjustmenl  were  different  in  different  coun- 
tries, and  the  only  way  to  do  justice  is  to  adopt 
the  foreign  adjustment,  when  fairly  made.  If 
this  adjustment  could  have  been  enforced  at 
Rotterdam,  it  is  valid  here.  The  distinction 
between  a  port  of  necessity  and  of  destination, 
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is  in  favor  of  the  latter.  He  cited  Phil,  on  Ins., 
375,  379,  and  Strong  v.  N.  T.  F.  Ins.  Co.,  II 
Johns.,  323. 

Curia,  per  Savage,  Ch.  J.  There  can  be  no 
controversy  as  to  the  fact,  that  the  expense  of 
the  repairs  exceeded  one  half  the  value  of  the 
vessel ;  and  the  cables  most  be  considered  and 
paid  for  as  a  part  of  her  repairs. 

That  the  insurer  is  not  at  liberty  to  show 
that  the  vessel  had  received  part  of  the  injury 
<$O*]  anterior  to  the  voyage,  has  *not  been 
disputed  since  the  decision  of  Depeysler  \.  Col. 
Ins.  Co.,  2  Cai.,  85,  unless  she  was,  in  fact, 
unseaworthy. 

Assuming  these  points  in  favor  of  the  plaint- 
iff, had  he,  under  the  circumstances  of  the 
case,  a  right  to  abandon  for  a  technical  total 
loss? 

In  Dickey  v.  N.  Y.  Ins.  Co.,  4  Cow.,  244,  it 
was  decided  that  the  assured  could  not  aban- 
don after  the  vessel  was  repaired  and  success- 
fully pursuing  her  voyage.  In  that  case,  how- 
ever, the  vessel  was  considered  as  restored,  the 
respondentia  being  no  lien  on  the  ship.  In  this 
case,  the  bottomry  was  executed  at  Rotterdam 
after  the  voyage  had  terminated,  on  account 
of  the  sugars  sold  at  Halifax,  and  port  charges 
at  Rotterdam.  In  the  case  cited,  the  master 
sold  part  of  the  cargo  at  the  Isle  of  France, 
and  was  obliged  to  borrow  money  upon  re- 
spondentia on  the  cargo  ;  and  the  court  say  : 
"The  vessel  was  not  pledged  for  the  payment ; 
she  must,  therefore,  be  considered  as  bene- 
ficially restored  ;  no  impediment  was  placed 
in  the  way  of  prosecuting  the  voyage  to  a  suc- 
cessful termination.  The  plaintiff,  then,  is 
entitled  to  recover  for  a  partial  loss  only." 
This  case  is  not  to  be  distinguished  in  prin- 
ciple. Here  the  master  paid  for  the  repairs 
at  Halifax.  To  enable  him  to  do  this,  he  sold 
part  of  the  cargo.  No  bottomry  or  responden- 
tia, was  executed  ;  no  money  was  borrowed  ; 
and  according  to  the  case  cited,  there  was  no 
lien  on  the  ship.  She  was,  then,  beneficially 
restored.  She  did,  in  fact,  prosecute  her  voy- 
age ;  and  was  in  the  prosecution  of  her  voyage, 
Dec.  8,  1820.  when  the  offer  to  abandon  was 
made.  In  Da,  Costa  v.  Newnham,  2  T.  R.,  407, 
the  vessel  was  never  beneficially  restored.  A 
bottomry  bond  was  executed  to  raise  money, 
with  which  to  make  the  repairs — under  pro- 
cess upon  which,  she  was  subsequently  sold. 
In  that  particular  the  case  differs  from  the 
principal  one. 

According  to  the  principles  settled  by  this 
court,  the  plaintiff  can  recover  for  a  partial 
loss  only. 

He  is  entitled  to  the  amount  expended  for 
repairs,  deducting  one  third  new  for  old  ;  and 
67*]  also  the  difference  between  *the  price 
for  which  the  sugars  sold  at  Halifax  and  what 
they  would  have  sold  for  at  Rotterdam ;  the 
residue  of  the  expenses  at  Halifax  to  be  borne 
upon  the  principles  of  general  average ;  the 
defendants  to  pay  the  ship's  proportion  of  that 
average. 

Strong  v.  F.  Ins.  Co.,  11  Johns.,  323,  decides, 
that  when  a  general  average  is  fairly  settled  in 
a  foreign  port,  and  the  insured  is  obliged  to 
pay  his  proportion  of  it,  he  may  recover  the 
amount  from  the  insurer,  though  the  average 
may  have  been  settled  differently  abroad,  from 
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what  it  would  have  been  at  the  home  port. 
The  averages  settled  at  Rotterdam,  upon  which, 
money  was  paid,  or  the  bottomry  bond  given 
must,  accordingly,  govern. 
Rule  accordingly. 

Cited  in— 6  Cow.,  330 ;  15  Wend.,  461 ;  3  Paige,  332 ; 
IHall,  448;  2  Sand..  80;  5  Duer,  368;  1  Story,  471;  3 
Sum.,  393 ;  131  Mass.,  250. 


JACKSON,  exdem.  VAN  WYCK,  t>.  SEWARD. 

Fraud — Settlement  by  Way  of  Advancement  to 
Children,  by  Person  Indebted,  Fraudulent,  as 
against  Creditors,  if  such,  Prior  to  Settlement 
— Rule  Applies  to  Debt  Due  an  Guarantor, 
though  Contingent  at  Time  of  Settlement — 
Wlien  Presumption  of  Fraud,  Repelled  by  Cir- 
cumstances. 

A  voluntary  settlement  or  conveyance  by  way  of 
advancement  to  children,  after  marriage,  by  a  per- 
son indebted  at  the  time,  is  fraudulent  and  void  as 
against  all  his  creditors,  who  were  such  prior  to  the 
settlement  or  advancement;  and  that  without  re- 
gard to  the  amount  of  their  debts,  or  the  extent  of 
the  property  settled,  or  the  circumstances  of  the 
person  who  makes  the  settlement  or  advancement. 

This  rule  applies  to  a  debt  due  from  a  person  as 
guarantor :  though  it  be  contingent,  till  after  the 
settlement  or  advancement ;  and  though  it  be  such 
a  debt  at  tne  time  as  could  not  be  proved  under  an 
English  commission  of  bankrupt,  or  under  our  In- 
solvent Acts. 

But  with  regard  to  debts  contracted  subsequent 
to  the  settlement,  or  advancement,  it  seeins  that 
the  presumption  of  fraud,  arising  in  law,  may  be 
repelled  by  circumstances. 

A  father,  having  guarantied  the  payment  of  a 
certain  judgment  against  S.,  who  had  lands  bound 
by  the  judgment,  which,  at  a  fair  value,  might  well 
be  supposed  sufficient  to  pay  the  judgment,  then 
disposed  of  all  his  real  estate,  by  giving  to  his  son  a 
full  covenant  deed,  and  taking  a  bond  to  himself  for 
an  annuity  for  his  life ;  and  the  son,  also,  in  consid- 
eration of  the  deed,  gave  separate  bonds  to  two  of 
his  sisters  for  their  portions ;  after  which  the  prop- 
erty of  S.  was  exhausted  by  execution,  and  proved 
insufficient  to  pay  the  judgment;  and  the  father 
was  sued  upon  his  guaranty,  and  had  judgment 
against  him,  on  execution  upon  which,  the  real  es- 
tate, thus  conveyed  for  the  benefit  of  his  children, 
was  sold.  On  ejectment  by  the  purchaser,  though 
the  jury  found  against  all  actual  fraud ;  yet  held, 
that  the  advancement  was  fraudulent  in  law,  and 
void  as  against  the  debt  due  by  the  guaranty. 

Reade  v.  Livingston,  3  Johns.  <  'h.,  481,  iti  equity, 
considered,  and  its  doctrine  applied  to  a  court  of 
law. 

Citations— 18  Johns.,  425;  Keb.,499:  3  Co.,  82;  Rob. 
Fraud.  Conv..  459 ;  3  Johns.  Ch.,  481, 500 ;  1  Day  Conn., 
525. 

T7JECTMENT,  commenced  in  May,  1822, 
Jj  for  a  farm  in  Fishkill,  Dutches  Co.,  tried 
before  Betts,  Circuit  Judge,  at  the  Dutchess 
Circuit.  July  7,  1823. 

The  suit  was  brought  against  Philander  Sew- 
ard  and  William. Seward,  jointly  ;  the  latter 
of  whom  died  in  July,  1822,  and  the  suit  was 
continued  against  the  former,  the  present  de- 
fendant. 

*On  the  trial  these  facts  appeared  :  [*68 
Apr.  16,  1818,  William  Seward,  being  aged 
and  infirm,  was  seised  in  fee  of  the  premises 
in  question,  being  a  valuable  farm  of  more 
than  200  acres  ;  and  being  so  seised,  by  deed 
of  bargain  and  sale,  dated  on  that  day,  con- 
veyed them  to  the  defendant,  his  son,  for  the 
consideration  expressed,  of  $10,000,  with  full 
covenants. 

NOTE.— Fraud  in  fact  and  in  Law.  See  report  of 
this  case  in  the  Court  of  Errors,  8  Cow.,  406,  note, 
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The  true  consideration,  however,  was  as  fol- 
lows :  certain  bonds  from  the  defendant — one 
to  his  sister,  Rebecca  Swartwout,  for  $2,277.- 
50  ;  another  to  his  sister,  Electa  Dodge,  for 
$2,175 — both  bearing  even  date  with  the  deed, 
and  payable  6  months  after  the  death  of  his 
father  William  ;  another  in  the  penalty  of 
$10,000,  bearing  the  same  date,  to  his  father, 
conditioned  to  pay  him  an  annuity  of  $500,  in 
half  yearly  payments,  on  which  were  indorsed, 
in  the  father's  handwriting,  the  payment  of 
these  annuities,  in  Apr.,  of  the  years  1819, 
1820,  1821  and  1822. 

The  lessor  of  the  plaintiff  had,  after  the  exe- 
cution of  this  deed,  recovered  a  judgment  in 
this  court,  against  William  Seward,  the  father, 
in  an  action  tried  at  the  Dutchess  April  Cir- 
cuit, 1820,  for  $2,980.04  damages  and  costs, 
which  was  docketed  Sept.  13,  1820.  That  ac- 
tion was  commenced  in  Aug.,  1819  :  and  was 
bottomed  on  a  covenant  of  guaranty  executed 
by  William,  the  father,  to  the  lessor  of  the 
plaintiff.  This  covenant  was  dated  before  the 
deed,  viz.  :  Nov.  6.  1817  ;  and  guarantied  that 
a  certain  judgment  in  this  court  of  about  $2,- 
700,  against  William  Seward,  Jr.,  in  favor  of 
the  father,  and  by  him  assigned  to  the  lessor 
of  the  plaintiff,  was  collectable.  Executions 
were  kept  running  upon  this  judgment  against 
William  Seward,  Jr.'s  property,  in  different 
counties,  till  after  the  deed  to  the  defendant  in 
this  cause  was  executed;  and  in  Feb.,  1819, 
and  not  before,  the  property  of  William  Sew- 
ard was  exhausted.  Evidence  was  also  given 
that  he  had  a  large  real  estate  situate  in  differ- 
ent counties,  which  might  fairly  be  supposed 
sufficient  to  satisfy  the  judgment  against  him, 
until  it  was  sold  upon  execution,  on  which 
property  the  judgment  was  a  lien  at  the  lima 
of  the  assignment. 

69*]  *  A  fi.  fa.  having  issued  on  the  judg- 
ment against  the  father,  by  virtue  thereof,  the 
premises  in  question  were  sold  at  auction,  and 
conveyed  to  the  lessor  of  the  plaintiff  Feb.  19, 
1820,  by  the  Sheriff  of  Dutchess. 

Much  evidence  was  given  as  to  the  good  faith 
and  honesty  of  the  deed  to  the  son,  which  was 
so  strong  in  favor  of  the  deed  that  the  counsel 
for  the  plaintiff  declined  going  to  the  jury  upon 
it. 

A  verdict  was,  therefore,  taken  for  the 
plaintiff,  subject  to  the  opinion  of  this  court, 
upon  the  single  question,  whether  the  deed  was 
fraudulent  in  law,  as  against  the  lessor  of  the 
plaintiff. 

Mr.  P.  Haggle*,  for  the  plaintiff,  now  in- 
sisted, among  other  things, 

1.  That  the  lessor  of  the  plaintiff  was  a  cred- 
itor within  the  Statute  against  Fraudulent  Con- 
veyances. (1  R.  L.,  75,  sec.  2.)  To  which  point 
he  cited  Jaeluon  v.  Myers,  18  Johns.,  425,  and 
the  cases  there  referred  to. 

2.  That  the  deed  was  voluntary,  fraudulent 
and  void  within  that  Statute.     lieaile  v.  Lie- 
ing*t»n,  3  Johns.  Ch.,  481,  and  the  cases  there 
c-ited. 

Mr.  J.  TiMmadye,  contra,  said  that  all  actual 
fraud  was  negatived  by  the  verdict.  The  deed 
to  the  defendant  was  not  voluntary,  and  there 
fore  was  not  fraudulent  in  law,  within  the 
meaning  of  the  cases.  The  obligation  con- 
tracted by  the  grantee  was  indeed  an  adequate 
consideration.  But  there  being  perfect  bnna 
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fides  in  fact,  it  is  only  necessary  for  the  court 
to  see  that  there  was  such  a  pecuniary  con- 
sideration as  would  carry  the  use.  One  dollar 
would  have  been  sufficient  for  this  purpose. 
The  inadequacy  of  consideration  is  merely  evi- 
dence of  fraud,  not  fraud  per  se. 

But  even  if  voluntary,  the  deed  is  not,  for 
that  reason,  necessarily  void.  It  may  still  be 
valid,  even  as  to  prior  creditors.  And  the  late 
Chancellor  is  not  borne  out,  by  his  cases,  in  the 
strong  dictum  that  the  legal  presumption  of 
fraud  in  such  a  conveyance  cannot  be  repelled. 
(3  Johns.  Ch.,  500.)  To  show  that  the  intent 
is  always  to  be  considered,  the  counsel  cited 
Rob.  Fraud.  Conv.,  190  ;  8  T.  R.,  530  ;  Shep. 
*Touch.,  67  ;  6  East,  257  ;  2  Bl.  Com.,  [*7O 
297;  5  Ves.,  384;  2  Atk.,  600;  2  Bro.  Ch., 
90  ;  Newl.  on  Cont.,  384,  385 ;  5  Ves.,  384  ; 
and  Cowp.,  432,  708. 

But  the  debt  against  William  Seward,  Sr., 
did  not  arise  till  after  he  conveyed  to  the  de- 
fendant. The  guaranty  was  conditional.  Noth- 
ing was  due  upon  it  till  the  property  of  W. 
Seward,  Jr.,  was  exhausted  by  execution,  in 
Feb.,  1819.  The  debt  not  being  due  from  the 
father  till  this  time,  it  is  the  same  as  if  it  had 
been  contracted  after  the  execution  of  the  deed 
to  his  son  ;  and  the  charge  of  fraud  is  repelled 
by  the  proof,  that  till  after  the  deed  all  parties 
had  every  reason  to  suppose  the  estate  of  Will- 
iam Seward,  Jr.,  sufficient.  (3  Johns.  Ch., 
501.)  In  this  view,  actual  fraud  alone  was  the 
question.  To  this  point,  and  that  the  debt  of 
the  father  was  contingent,  and  could  not  even 
have  been  proved  under  a  commission  of  bank- 
ruptcy, till  after  the  deed,  the  counsel  cited 
Bac.  Abr.,  Bankrupt,  E  ;  Johns.,  Dig.,  In- 
solvent, II,  and  the  cases  there  cited  ;  1  Johns. 
Cas.,  73  ;  9  Johns.,  127  ;  Doug.,  92  ;  3  T.  R., 
539  ;  3  Atk.,  410;  Free.  Ch.,  377;  Gilb.  Eq., 
37,  and  15  Johns.,  261. 

Mr.  T.  J.  Oakley,  in  reply,  denied  that  here 
was  anything  paid  by  the  grantee  as  a  con- 
sideration for  the  land.  The  annuity  was  no 
more  than  a  fair  rent,  and  the  grantee  would, 
therefore,  lose  nothing.  Being  a  voluntary 
conveyance,  it  is  fraudulent  in  law,  notwith- 
standing the  finding  of  the  jury  ;  though  we 
admit  it  would  not  be  so  as  to  debts  contracted 
after  the  deed  was  executed.  As  to  these,  the 
question  would  turn  upon  the  fraudulent  in- 
tent, and  the  finding  would  perhaps  be  con- 
clusive. He  referred  to  1  Madd.  Ch.,  217,  1st 
Am.  ed.,  and  the  cases  there  cited. 

Curia,  per  SUTHERLAND,  J.  It  is  admitted 
that  there  was  no  actual  fraudulent  intent  on 
the  part  of  William  Seward,  in  making  convey- 
ance to  his  son,  the  defendant,  Apr.  16,  1818. 
But  it  is  contended  that  the  conveyance  was 
voluntary  and,  therefore,  fraudulent,  in  judg- 
ment of  law  as  against  the  lessor  of  the  plaint 
iff,  who  was  a  prior  creditor. 

1.  Was  Van  Wyck  a  creditor  within  tin- 
Statute  ? 

*2.  If  a  creditor,  was  the  conveyance  [*7  1 
fraudulent  as  against  him  ? 

The  case  of  Jachum  v.  Myer»,  18  Johns., 
425,  and  the  authorities  there  cited,  appear  to 
me  to  establish  the  position  that  Vun  Wvck 
stood  in  a  relation  to  William  Sewurd.  which 
entitled  him  to  the  protection  of  the  Statute. 
Whether  he  wus  strictly  a  creditor  or  not, 
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within  the  meaning  and  provisions  of  the  En- 
glish Bankrupt  Act,  I  do  not  think  it  material 
to  inquire  ;  for  our  Statute  for  the  Prevention 
of  Frauds  is  not  confined  to  creditors  only,  but 
it  avoids  all  conveyances,  &c,,  devised  and 
contrived  with  the  purpose  and  intent  to  delay, 
hinder  or  defraud  creditors  and  others  of  their 
just  actions,  &c.,  &c. 

Now,  most  of  the  cases  cited  by  the  defend- 
ant's counsel  upon  this  point,  were  decisions 
under  the  English  Bankrupt  Acts  ;  and,  ad- 
mitting them  to  establish  that  the  lessor  of  the 
plaintiff  would  not  be  considered  a  creditor 
under  those  Acts,  it  would  not  follow  that  he 
is  not  entitled  to  the  protection  of  our  Act  for 
the  Prevention  of  Frauds.  In  Jackson  v.  Myers, 
18  Johns.,  425,  it  was  held,  that  although  the 
plaintiff  had  no  debt  or  demand  against  the 
grantor  in  the  fraudulent  conveyance  at  the 
time  it  was  executed,  but  merely  an  action  in 
maleficio  pending,  the  deeds  were  fraudulent 
within  the  true  construction  of  the  Statute. 
And  in  Mountfordv.  Rnnie,  Keb.,  499,  the  con- 
veyance was  held  fraudulent,  although  the 
plaintiff  had  become  a  creditor  only  by  the  es- 
cape of  a  prisoner,  and  although  the  bond  on 
which  the  judgment  was  obtained,  had  been 
given  many  years  subsequent  to  the  convey- 
ance. 

The  question  of  creditor  or  not,  cannot  turn 
on  the  ground  of  contingent  liability  when 
considering  this  Act.  If  it  should,  all  indorsers 
and  sureties  would  be  deprived  of  its  protec- 
tion. It  was  said  in  Twyne's  case.  3  Rep.,  82, 
and  reiterated  by  this  court  in  Jackson  v.  Myers, 
that  the  Statute  extends  not  only  to  creditors 
but  to  all  others  who  had  cause  of  action  or 
suit,  or  any  penalty  or  forfeiture.  And  it  has 
always  been  held  that  the  Statute  was  entitled 
to  a 'liberal  construction  for  the  suppression 
of  fraud. 

72*]  *The  demand  in  this  case,  fundament- 
ally, as  it  is  expressed  by  Roberts,  in  his  Treat- 
ise on  Fraud.  Conv.,  459,  arose  before  the 
conveyance.  It  arose  upon  a  covenant  prior 
in  date  to  the  conveyance,  for  the  performance 
of  a  collateral,  and  if  you  please,  contingent 
act.  But  it  cannot  be  said  that  the  covenantor 
was  ignorant  of  his  liability,  so  as  to  exempt 
him  from  the  imputation  of  fraud  under  the 
statute,  if  he  has  made  a  voluntary  conveyance. 

2.  Was  the  conveyance  in  this  case  volun- 
tary? The  consideration  expressed  in  the  deed 
is  $10,000.  The  consideration  proved  is  an 
annuity  to  the  grantor  of  $500  during  his  life  ; 
and  the  bonds  of  the  defendant  to  his  sisters, 
the  daughters  of  the  grantor,  for  about  $4,500, 
payable  in  six  months  after  his  death.  The 
annuity  is  proved  to  have  been  paid  for  four 
years.  The  bonds  have  not  been  paid.  The 
grantor  died  in  July,  1822.  The  essence  of  the 
transaction  is  the  same  as  though  the  grantor 
had  conveyed  all  his  estate  to  his  children, 
either  in  equal  or  unequal  proportions,  re- 
serving an  annuity  from  each,  proportioned  to 
the  respective  portions  of  the  estate.  Instead 
of  giving  any  portion  of  his  farm  to  his  daugh- 
ters, he  gives  the  whole  to  his  son,  and  charges 
it  with  the  sums  intended  for  the  advancement 
of  his  daughters.  The  annuity  paid  to  the 
grantor  cannot  inure  by  way  of  pecuniary  con- 
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sideration  to  the  support  of  the  deed.  The 
payments  were  subsequent  to  the  conveyance. 
The  annuity  was  in  the  nature  of  rent  for  the 
use  of  the  farm,  and  cannot  be  considered  the 
consideration  for  the  conveyance.  It  is  a  deed 
of  gift  to  his  children  ;  so  intended  by  the 
grantor  in  perfect  truth  and  honesty,  and  so- 
understood  by  all  the  witnesses  whom  he  con- 
sulted, or  to  whom  he  explained  his  views  and 
wishes. 

Is  such  a  conveyance  valid  against  a  prior 
creditor  ?  Chancellor  Kent,  in  Eeade  v.  Liv- 
ingston, 3  Johns.  Ch.,  481,  has  discussed  this 
question  with  his  usual  learning  and  ability  : 
and  after  analyzing  all  the  cases,  he  comes 
(Id.,  500)  to  this  general  conclusion  :  "  that  if 
the  party  be  indebted  at  the  time  of  a  volun- 
tary settlement,  it  is  presumed  to  be  fraudulent, 
in  respect  to  such  debts  ;  and  no  circumstance* 
will  permit  those  debts  to  be  affected  by  the 
settlement,  or  repel  the  legal  presumption  of 
fraud."  The  presumption  *of  law  in  [*73 
this  case  does  not  depend  upon  the  amount  of 
the  debts  or  the  extent  of  the  property  in  set- 
tlement, or  the  circumstances  of  the  party. 
"  There  is,"  he  observes,  "no such  line  of  dis- 
tinction set  up  or  traced  in  any  of  the  cases. 
The  attempt  would  be  embarrassing,  if  not 
dangerous,  to  the  rights  of  creditors,  and  prove 
an  inlet  to  fraud.  The  law  has,  therefore, 
wisely  disabled  the  debtor  from  making  any 
voluntary  settlement  of  his  estate,  to  stand  in 
the  way  of  his  exististing  debts.  This  is  the 
clear  and  uniform  doctrine  of  the  cases." 

With  respect  to  the  claims  of  subsequent 
creditors,  he  held  that  the  presumption  of 
fraud  arising  from  the  circumstance  that  the 
party  was  indebted  at  the  time,  may  be  re- 

Selled  ;  that  it  is  repelled  by  the  fact'of  those 
ebts  being  secured  by  mortgage,  or  by  a  pro- 
vision in  the  settlement ;  that  if  no  such  cir- 
cumstances exist,  the  subsequent  creditor  may 
show  prior  indebtedness;  that  as  to  subsequent 
debts,  there  is  no  necessary  legal  presumption 
of  fraud,  from  a  voluntary  conveyance  ;  and 
that  there  must  be  proof  of  fraud,  in  fact;  and 
that  the  indebtedness  at  the  time  of  the  con- 
veyance, in  order  to  be  available  to  a  subse- 
quent creditor,  must  be  such,  in  its  circum- 
stances and  amount,  as  to  justify  the  conclu- 
sion of  fraud. 

The  Chancellor  considers  the  case  of  Salmon 
v.  Bennett,  1  Day  Conn.,  N.  S.,  525,  as  against 
the  current  and  weight  of  English  decisions  ; 
and  as  not  intended  to  conform  to  those  de- 
cisions upon  the  statutes  against  fraudulent 
conveyances.  It  would  be  worse  than  useless, 
for  me  to  follow  the  Chancellor  in  his  analysis 
of  the  English  cases.  I  have  looked  into  most 
of  them,  and  am  satisfied  that,  so  far  as  is  nec- 
essary for  the  decision  of  this  case,  the  con- 
clusions which  he  has  drawn  are  fully  war- 
ranted, not  only  on  the  ground  of  authority, 
but  by  considerations  of  the  soundest  policy 
and  wisdom. 
Judgment  for  the  plaintiff . 

Reversed— 8  Cow.,  406. 

Limited— 18  Wend.,  375. 

Cited  in— 5  Wend.,  696 ;  4  Hill,  279 ;  2  Paige,  58  ;  1 
Edw.,  326 ;  24  N.  Y.,  627  ;  5  Barb.,  410 ;  3  Rob.,  348 ;  9 
Leg.  Obs.,  119  ;  35  N.  J.  L.,  1S5 ;  29  N.  J.  E.,  559 :  54 
Wis.,  308. 
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*JACKSON,   ex  dem.   BWABTWOUT 
ET  ux., 

JOHNSON. 


THE  SAME  t>.  BRAINARD.(a) 

Ejectment — 1.  Lands  Vested  in  Trustee  in  Trust 
for  Female  Infant  and  Others,  by  Act  of  Legis- 
lature. 2.  Adverse  Possession —  What  amounts 
to — Must  be  Hostile  in  Inception,  and  Possessor 
Must  Claim  Entire  Title.  3.  Statute  of  Lim- 
itation— Does  not  Run  Against  One  Under 
Disability —  Where  Several  Disabilities  Exist  it 
does  not  Run  till  All  are  Removed.  4-  Ten- 
ancy by  the  Curtesy — What  Constitutes.  5. 
Seisin — May  be  by  Tenant  in  Possession.  6. 
Witnesses — Lessor  of  Plaintiff  AUoiced  to  Prow 
Loss  of  Deed.  7.  Champerty  and  Mainte- 
nance. 

A,  in  1787,  was  vested  by  Act  of  the  Legislature, 
with  certain  lands  in  fee  in  trust  for  B.,  a  female  in- 
fant and  others,  he  having  power  to  sell,  &c.  May 
12, 1790,  he  contracted  bynis  attorney  to  sell  a  farm 
to  K.,  on  his  (R.'s)  paying,  &c.;  and  R.  took  posses- 
sion under  the  contract  and  began  to  improve  the 
land  ;  but  soon  assigned  his  contract  to  J.,  who,  in 
1790,  succeeded  him  in  the  possession.  B.,  the  female 
ceatul  que  trust,  being  still  an  infant,  intermarried 
with  C.  Apr.  7, 1793 ;  and  Nov.  5,  of  the  same  year  A. 
conveyed  all  the  trust  property  (including  the  land 
contracted  for  by  R.)  to  the  cetstui  que  trust.  After- 
wards, Dec.  13, 1793,  A.,  the  trustee,  by  his  attorney,  , 
conveyed  the  fee  to  J.  During  the  same  year,  but 
at  what  time  in  the  year  it  did  not  appear,  B.  had 
issue,  a  son,  born  alive,  by  her  husband  C.,  and  after- 
wards, Sept.  30,  1795,  a  daughter.  B.  died  in  July, 
1797,  having  attained  the  age  of  21,  C.,  her  husband, 
surviving.  The  son  died  intestate  and  unmarried, 
in  1816 ;  and  his  father,  the  husband  of  B.,  died  in 
1817,  the  daughter  surviving.  On  ejectment,  ex 
dem.  the  daughter  against  J.,  who  had  held  claiming 
title,  from  the  date  of  his  deed  of  Dec.  13, 1793 ;  held 
first,  that  his  possession  was  not  adverse,  so  as  to 
avoid  the  deed  to  the  ceytuis  vue  trwtt  for  champerty 
or  maintenance  ;  secondly,  that  his  possession  was 
adverse  from  the  date  of  his  deed  :  but  thirdly,  as 
B.,  the  owner,  was  then  under  disability,  both  of  in- 
fancy and  coverture,  the  Statute  of  Limitations 
should  not  run  against  her  till  both  these  disabilities 
were  removed :  that  she,  or  her  heirs,  should  have, 
in  any  event  ten  years  after  the  removal  of  her  dis- 
abilities, and  at  least  20  years  after  the  adverse  pos- 
session commenced  within  which  to  enter  or  bring 
ejectment;  and  fourthly.  thatC.  was  tenant  by  the 
curtesy  whether  the  adverse  possession  or  disseisin 
took  place  before,  or  after,  issue  of  the  marriage ; 
and  fifthly,  that  this  suspending  the  right  of  entry 
or  aution  of  her  heirs,  they  had  yet  ten  years  within 
which  to  bring  ejectment,  after  the  estate  by  the 
curtesy  terminated  by  the  death  of  her  father,  in 
1817. 

It  seems  that  a  conveyance  in  fee,  to  one  in  trust 
for  others,  coupled  with /power  to  sell  or  mortgage, 
for  the  purpose  of  reimbursing  to  the  trustee,  cer- 
tain moneys  to  be  expended  about  the  trust  prop- 
erty, does  not  carry  the  possession  or  legal  estate  to 
the  •  •  >'  in'  qut  trust  by  virtue  of  the  Statute  of 
Uses. 

It  seems  that  where  A.  contracts  to  convey  land 
to  B.  on  certain  conditions  being  performed,  and 

(a)  These  causes  were  decided  in  August  Term. 
1825. 


NOTE.— 1.  Adverse  possession.  What  cwixtitute*. 
See  Jackson  v.  Smith,  13  Johns.,  406,  note,  and  notes 
there  cited :  Jackson  v.  Sharp.  9  Johns.,  183,  note  ; 
Brandt  v.  Ogden,  1  Johns,,  M,  note. 

2.  Statute  of  Limitations.  Does  not  noi  against 
reverxtnntr  or  rtmaiiulrr-man  till  after  determina- 
tion of  the  particular  estate.  Jackson  v.  Schoon- 
inaker,  4  Johns.,  900 :  Jackson  v.  Selliuk,  8  Johns., 
262;  Fogal  v.  Plrro,  10  Bosw.,  100 :  17  Abh.  Pr.,  117: 
Gibson  v.  Jayne,  37  Miss.,  KM  ;  Foster  v.  Marshall,  22 
N.  H.,  491 ;  Bell  v.  McCawk-y.  29  Ua.,  WW  ;  Bailey  v. 
Woodbury,  50  Vt.,  166  ;  Woodson  v.  Smith,  1  Head. 
276 ;  Htgglns  v.  Crosby.  40  111..  260. 
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afterwards  conveys  accordingly,  this  is  evidence 
that  the  previous  conditions  were  performed  by  B. 

A  possession  and  claim  of  land  under  an  execu- 
tory contract  of  purchase,  is  not  such  as  an  adverse 
possession  as  will  render  a  deed  from  the  true  owner 
void  of  champerty  or  maintenance :  nor  is  it  such 
an  adverse  possession  as  if  continued  for  20  years, 
will  bar  an  entry  within  the  Statute  of  Limitations; 
and  especially,  it  is  no  sense  adverse,  as  to  the  one 
with  whom  the  contract  is  made. 

To  constitute  an  adverse  possession,  it  must  not 
only  be  hostile  in  its  inception  but  the  possesor  must 
claim  the  entire  title ;  for  if  it  be  subservient  to, 
and  admit  the  existence  of  a  higher  title,  it  is  not 
adverse  to  that  title. 

Yet,  it  seems,  that  where  one  enters  under  a  con- 
tract for  a  deed  with  A.,  and  afterwards  takes  a 
deed  from  B.,  his  possession  from  this  time  is  ad- 
verse to  A.,  and  if  continued  for  20  years,  will  bar 
A.'s  entry. 

The  disability  which  entitles  a  party  to  the  benefit 
of  the  proviso  in  the  Statute  of  Limitations,  must 
exist  when  the  right  of  entry  or  action  first  accrues; 
and  if  several  disabilities  exist  together,  the  Statute 
does  not  begin  to  run  until  the  whole  are  removed. 

If  several  disabilities  exist  together,  in  the  owner 
of  an  estate,  as  infancy  and  coverture,  when  the  ad- 
vese  possession  commences  against  her,  she,  or  if 
she  die,  her  heirs  have  at  least  ten  years  within 
which  to  enter  or  bring  an  action,  after  both  disa- 
bilities are  removed;  and  they  are  entitled  to  full  20 
years  for  this  purpose,  from  the  time  when  the  ad- 
verse possession  commenced.  Thus,  if  the  disabili- 
ties should  be  removed  within  three  years  after  the 
adverse  possession  commenced,  they  would  not  be 
barred  under  17  years.  So  if  the  disabilities  should 
not  be  removed  till  20  years  after  the  adverse  pos- 
session began,  they  would  still  have  10  years  to 
enter  or  bring  ejectment.  And  thus,  30  years  ad- 
verse possession  or  more,  may  be  necessary  to  bar 
an  entry  or  ejectment. 

And  though  these  disabilities  be  removed,  if  the 
right  of  entry  or  ejectment  be  suspended  by  the  in- 
tervention of  a  particular  estate,  existing  at  the 
time  of  their  removal,  as  a  tenancy  by  the  curtesy, 
initiate,  during  their  existence,  and  consummate  en 
instanti  that  they  determine,  the  owners  still  have 
10  years  to  enter  or  bring  ejectment  after  the  par- 
ticular estate  determined. 

Cumulative  or  successive  disabilities,  such  as  are 
mentioned  by  the  proviso  in  the  Statute  of  Limita- 
tions, are  not  allowed  to  stand  in  the  way  of  the 
Statute ;  but  the  intervention  of  a  particular  estate 
is  not  within  the  rule.  Thus,  if  the  disseisin  happen 
during  infancy  and  coverture,  and  afterward,  be- 
fore or  at  the  determination  of  these  disabilities,  an 
estate  by  the  curtesy  intervene,  it  is  not  within  the 
rule ;  but  the  rightful  owner  shall  have  yet  10  years 
to  enter  or  bring  ejectment,  after  the  estate  by 
the  curtesy  is  determined. 

The  Statute  of  Limitations  does  not  run  against 
remainder-men  or  reversioners,  during  the  contin- 
uance of  the  particular  estate.  It  was  aimed  at 
those  who  may  be  guilty  of  laches  in  omitting  to 
enter  or  bring  actions ;  which  cannot  be  said  of  re- 
mainder-men and  reversioners,  who  have  no  right 
in  law  to  do  either.  And  this,  whether  the  particu- 
lar estate  exist  at  the  time  of  the  disseisin,  or  arise 
subseauently.  provided  that  in  the  latter  ease  it  t>e 
immediately  preceded  by  a  disability  or  disabilities 
within  the  proviso  of  the  Satute. 

Four  things  are  necessary  to  constitute  a  tenancy 
by  the  curtesv ;  marriage,  seisin  of  the  wife,  issue 
and  death  of  the  wife.  But  it  is  not  necessary  that 
seisin  and  issue  should  concur  together  at  one  time; 
and  therefore  if  the  wife  become  seised  of  lands 
during  the  coverture,  and  then  be  disseised,  and  then 
have  issue,  the  husband  shall  be  tenant  by  the  cur- 
tesy of  them;  lands;  and  on  his  wife's  death  may 
enterassuch;  and  during  her  life  he  is  called  ten- 
ant by  the  curtesy  initiate.  So  if  the  wife  become 
seised  after  issue,  though  the  issue  die  In-fore  her 
seisin. 

As  to  what  shall  amount  to  a  seisin,  it  is  enough 
that  the  wife  have  a  tenant  in  iKwsession  who  holds 
at  will,  orwho  entered  under  a  contract  to  purchase 
her  estate. 

And  It  seems  that  the  rule  which  requires  actuul 
seisin  applies  only  to  eases  when1  it  Is  not  complete 
till  entry  :  as  where  the  estate  comes  to  the  wife  by 
descent  or  devise :  not  when- It  comes  by  purchase, 
and  is  transferred  into  possession  by  the  Statute  of 
Uses. 

The  lessor  of  the  plaintiff  sworn  us  H  witwss.  Hi 
the  circuit  without  objection,  in  order  to  prove  the 
loss  of  a  deed. 
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Citations-4  Cow.,  587 ;  Act,  Apr.  21, 1787 ;  4  Johns., 
230  390,402;  1  Cow.,  605,  610;  9  Johns.,  180,  181;  3 
Johns.  Ch.,  137,  129,  138 :  18  Johns.,  44,  45,  448 ;  4 
Taunt.,  826  ;  6  East,  50,  80 ;  4  Day,  298 :  2  Cow.,  27 :  4 
Mass.,  182 ;  4  T.  R.,  300 :  Plowd.,  353,  375 ;  1  Co.  Inst., 
29,  30  a,  39  a;  8  Co..  36 ;  13  Co.,  23 :  1  Cruise  Dig.  tit.  5, 
ch  1,  sees.  10,  11.  25,  p.  107, 112, 113;  8  Johns.,  262,  269; 
:J  Atk.,469;  Cruise,  110,  11, 12,  sec.  24;  107,  ch.  1,  sec. 
11 ;  112,  sec.  25 ;  2  Bl.  Com.,  238,  312,  338 ;  1  Johns., 
156. 

T^JECTMENTS,  to  recover  an  undivided 
Jj  fourth  part  of  lots  5  and  10  in  Colden's 
tract,  in  Croghan's  patent,  in  the  town  of  Bur- 
lington, in  Otsego  Co.,  tried  at  the  circuit  in 
that  County,  Sept.,  1823,  before  Nelson,  Cir- 
cuit Judare. 

It  was  admitted  that  Cadwallader  Golden  and 
David  Colden  were,  Mar.  15,  1770,  seised  of 
1483  acres  of  land,  of  which  the  premises  in 
question  were  a  part. 

75*]  *The  plaintiff  gave  in  evidence  a  deed 
from  Cadwallader  Colden  to  David  Colden, 
dated  Dec.  12,  1775,  and  by  which  lots  5  and 
10,  with  others,  were  released  to  David  Colden. 

It  was  admitted  that  David  Colden's  name 
was  in  the  Act  of  Attainder  of  1779. 

The  plaintiff's  counsel  then  read  in  evidence 
an  Act  of  the  Legislature  passed  Apr.  21, 1787, 
the  1st  section  of  which  vested  the  estate  of 
David  Colden,  not  already  sold,  in  Cadwalla- 
der Colden,  his  heirs,  executors  and  adminis- 
trators, in  trus'o  for  the  children  of  David  Col- 
76*]  den,  and  authorized  *Cadwallader  Col- 
den to  bring  actions  for  the  recovery  of  the 
property  in  his  own  name. 

The  2d  section  was  in  the  form  of  a  proviso, 
that  Cadwallader  Colden  should  pay  into  the 
Treasury,  in  three  months,  such  sums  as  the 
bind  should  be  appraised  at,  and  deliver  to  the 
Surveyor-General  certain  papers  belonging  to 
his  office  and  make  a  certain  affidavit. 

The  3d  section  directed  the  Commissioners 
of  Forfeitures  to  have  the  lands  mentioned  in 
a  certain  location  of  the  lands  of  David  Colden 
made  by  Cadwallader  Colden,  appraised  ;  and 
authorized  Cadwallader  Colden,  when  the  terms 
of  the  Act  should  be  complied  with,  to  sell  or 
mortgage  enough  of  the  land  to  repay  himself 
any  money  he  might  have  advanced. 

The  plaintiff's  counsel  then  read  in  evidence 
an  Act  of  the  Legislature  passed  Jan.  17, 1789, 
by  which  the  time  of  payment  to  the  estate 
was  extended. 

He  then  read  in  evidence  a  copy  of  a  paper 
from  the  Comptroller's  office,  a  certificate  from 
the  Surveyor-General,  and  an  affidavit  made 
by  Cadwallader  Colden  before  the  Ch,  J.,  by 
which  it  appeared  that  the  conditions  of  the 
Act  of  1787  had  all  been  complied  with. 

He  further  read  a  deposition  of  Cadwallader 
D.  Colden,  taken  by  consent,  by  which  it  ap- 
peared that  David  Cojden  died  in  the  year 
1784,  leaving  five  children,  viz. :  Cadwallader 
D.,  still  living;  Alice  Criste,  Mary,  Elizabeth 
Anne,  and  Catharine.  Alice  Criste  was  born  in 
1768,  and  died  intestate  in  1788,  without  hav- 
ing been  married.  Mary  was  born  in  1770, 
married  J.  O.  Hoffman,  and  died  in  1797,  leav- 
ing children.  Elizabeth  Anne  was  born  1774, 
was  married  to  E.  W.  Laight  in  1799,  and  died 
intestate  in  1800,  without  having  had  a  child. 

That  Catharine,  the  fourth  daughter,  was 
born  Nov.  20,  1775,  married  Thomas  Cooper, 
Apr.  7,  1792,  and  died  intestate  in  July,  1797, 
leaving  her  husband,  Thomas  Cooper,  and  a 
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son  Colden,  and  a  daughter,  Alice  Anne,  by 
him  living. 

That  Alice  Anne  was  born  Sept.  30,  1795, 
and  Married  Dec.  22,  1814,  to  Samuel  Swart- 
wout  who,  with  Alice  Anne,  his  wife,  are  the 
lessors  of  the  plaintiff. 

*That  Colden  Cooper  was  born  in  1793,  [*7  7 
and  died  intestate  without  having  been  mar- 
ried, Nov.  21,  1816.  Thomas  Cooper  died  in 
Nov.  or  Dec.,  1817. 

It  also  appeared  from  this  deposition,  that 
Cadwallader  Colden,  the  trustee  under  the  Act 
of  1787,  Nov.  5,  1792,  gave  the  deponent  (the 
son  of  David  Colden)  a  deed  for  his  undivided 
fourth  of  the  trust  lands  (which  deed  was  pro- 
duced), and  also  that  Cadwallader  Colden,  on 
the  same  day  executed  to  Catharine  Cooper, 
the  fourth  daughter  of  D.  Colden,, a  deed  for 
her  undivided  fourth  part.  Also,  that  Cath- 
arine Cooper's  deed  was,  in  all  respects,  similar 
to  the  deed  produced. .  That  these  deeds  were 
intended  as  a  full  execution  of  the  trust. 

The  witness  recollected  the  place  where  the 
deeds  were  signed.  It  was  at  Mr.  Hoffman's. 
The  parties  assembled  there  for  the  purpose. 
A  copy  of  this  deed  was  annexed  to  the  case. 

The  deposition  also  stated  that  long  previ- 
ous to  the  execution  of  these  deeds,  and  as  early 
as  1790,  Cadwallader  Colden,  the  trustee,  had 
been  paid  for  all  his  advances,  out  of 
moneys  of  the  children  of  David  Colden,  re- 
ceived from  England  ;  that  none  of  the  trust 
lands  were  sold  to  raise  this  money,  or  for  the 
repayment  of  any  money  raised  for  this  pur- 
pose ;  that  Cadwallader  Colden  never  pretend- 
ed to  have  any  claims  on  those  lands  after  this 
money  from  England  was  received  and  paid. 

The  money  from  England  was  received  in 
the  months  of  Feb.  and  June,  1790.  In  the 
deed  from  Cadwallader  Colden,  the  trustee,  to 
Cadwallader  D.  Colden,  there  was  an  excep- 
tion as  to  the  Otsego  lands,  in  the  covenant, 
that  he  had  done  nothing  to  incumber  or  im- 
pair the  title.  This  (as  appeared  from  the  de- 
position), as  the  deponent  understood,  was  be- 
cause some  of  these  lands  had  been  sold  by 
William  Cooper,  of  Cooperstown. 

S.  Swartwout,  the  lessor,  was  sworn  as  a 
witness,  and  proved  the  loss  of  the  deed  from 
Cadwallader  Colden,  the  trustee,  to  Catharine 
Cooper. 

*It  was  admitted  that  the  defendant,  [*78 
in  the  first  cause,  was  in  possession  of  part  of 
No.  10,  and  the  defendant  in  the  second  cause, 
of  part  of  No.  5.  and  lease,  entry  and  ouster 
in  both  causes  were  confessed.  The  plaintiff 
then  rested. 

The  defendants  then  gave  in  evidence  a  power 
of  attorney  from  Cadwallader  Colden, the  trust- 
ee, to  William  Cooper,  of  Cooperstown,  dated, 
Jan.30,1790,authorizing  William  Cooper  to  sell 
his  (Cadwallader  Colden's)  lands  and  also  any 
lands  Cadwallader  Colden  was  intrusted  with. 

The  defendant  in  the  first  cause  then  read  in 
evidence  an  article  or  contract  from  William 
Cooper,  as  attorney  for  Cadwallader  Colden, 
to  one  Matthew  Rogers,  dated  12  May,  1790, 
by  which  it  was  agreed,  that  if  Rogers  paid  a 
certain  sum  of  money  by  the  year  1800,  with 
interest  annually,  he  should  receive  a  deed  for 
the  whole  of  No.  10.  This  article  is  more 
particularly  recited  in  the  opinion  of  Suther- 
land, /. 
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The  defendant  in  the  first  cause  proved  that 
'he,  as  assignee  of  the  contract  to  Rogers,  went 
on  to  No.  10,  in  1790  ;  that  he  had  built  a  log 
house  that  summer,  and  cleared  a  part  of  it ; 
and  had  ever  since  been  in  possession,  claim- 
ing it  as  his  own.  He  also  gave  in  evidence  a 
deed  in  fee  from  William  Cooper,  as  attorney 
for  Cadwallader  Colden,  to  him,  dated  Dec. 
13,  1793,  for  the  premises  in  question,  given  in 
pursuance  of  the  article. 

The  defendant  in  the  second  cause  gave  in 
evidence  a  similar  article  to  one  T.  Morse,  and 
proved  that  one  Giles,  as  assignee  of  Morse, 
entered  in  1790,  and  cleared  a  part,  and  built 
a  log  house  ;  that  he  continued  there  till  1794, 
and  then  sold  to  the  defendant,  who  had  con- 
tinued in  possession  ever  since,  claiming  the 
^and  as  his.  own.  He  also  gave  in  evidence  a 
'deed  in  fee  from  William  Cooper,  as  attorney 
for  Cadwallader  Colden,  to  himself,  for  the 
premises  in  question,  dated  Jan.  6,  1795,  exe- 
cuted pursuant  to  the  article  to  Morse. 

Verdicts  were  taken  for  the  plaintiff  for  a 
fourth  of  the  premises  in  question,  subject  to 
the  opinion  of  the  court  upon  the  above  case. 

Mr.  J.  0.  Morse,  for  the  plaintiff,  made  the 
following  points  : 

1.  The  plaintiff  has  shown  a  perfect  title  in 
the  lessors. 

79*]  *2.  The  defendants'  possession  did  not 
become  adverse,  till  after  the  death  of  Thomas 
Cooper,  who  was  tenant  by  the  curtesy. 

1.  Title  is  shown  in  the  lessors ;   for  it  is 
proved,  First.  That  in  1770  D.  Colden  and  C. 
Colden  were  seised  in  fee.     Second.  That  in 
1775,  C.  Colden  released  to  D.  Colden  half  the 
tract  of  which  the  premises  in  question  are 
part.     Third.    Although  the  lands  of  David 
were  forfeited  by  the  Act  of  1779,  the  Act  of 
1787  vests  them  in  Cadwallader  Colden,  in 
trust  for  the  children  of  David.     Fourth.  In 
1792,  C.  Colden,  the  trustee,  conveyed  to  Cath- 
arine Cooper,  one  of  the  children  of  David,  her 
share,  of  which  the  premises  in  question  are 
part.     Fifth.  Catharine  Cooper  died  in  1797, 
leaving  her  husband,  Thomas  Cooper,  surviv- 
or,  who  was  tenant  by  the  curtesy.     Sixth. 
Thomas  Cooper  died  in  1817,  and  the  estate  of 
Mrs.  Swartwout  then  vested,  her  brother  Col- 
den having  previously  died. 

2.  The  possession  of  the  defendants,  under 
the  contracts  to  Rogers  and  Morse,  was  not  ad- 
verse.    Jackson  v.  Vamp.  1  Cow.,  605. 

It  cannot  be  said  that  the  deed  from  C.  Col- 
den to  Mrs.  C.  Cooper,  in  1792,  was  void  for 
champerty.  The  case  of  Jackson,  v.  Bard,  4 
Johns.,  230,  is  decisive  on  this  point.  The 
cases  are  exactly  parallel.  In  the  case  of  Coop 
er  v.  Slower,  9  Johns.,  331,  it  was  decided  that 
a  contract  to  sell  and  convey,  does  not  even 
give  a  license  to  enter  ;  but  it  was  agreed  that 
till  the  contract  was  executed  by  all  the  pur- 
chasers, and  a  certain  bond  given,  no  timber 
should  be  cut;  and  the  court  say,  that  with 
this  addition,  the  most  that  could  he  implied 
was  a  permission  to  enter  and  occupy  as  ten- 
ants at  will,  till  the  consideration  money  was 
paid. 

The  defendants  in  these  caUses,  then,  while 
occupying  under  the  contracts  of  Morse  and 
Rogers,  the  consideration  monev  not  having 
been  paid,  are  to  be  considered,  at  most,  no 
better  than  tenants  at  will,  or  f/i/a*i  tenants  at 
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will,  to  C.  Colden,  or  to  his  cettui  yue  (rust, 
Mrs.  Cooper. 

Their  possession,  then,  did  not  destroy  the 
operation  of  the  deed  to  Mrs.  Cooper,  in  1792; 
and  if  this  was  an  operative  and  valid  deed,  it 
is  not  necessary  to  inquire  whether  *the  [*8O 
trust  created  by  the  Act  of  1787  was  executed 
by  our  Statute  of  Uses. 

But  it  may  be  said,  perhaps,  that  the  defend- 
ants' possession  became  adverse  when  they 
took  their  deeds,  the  first  in  1793,  and  the  sec- 
ond in  1795. 

For  the  sake  of  the  argument,  we  are  will- 
ing to  admit  that  their  possessions  did,  in  their 
nature,  become  adverse  ;  but  it  is  denied  that 
they  began  to  operate  against  Mrs.  Cooper. 

We  admit  that  there  cannot  be  a  succession 
of  disabilities.  We  say,  in  the  language  of 
Kent,  Chancellor,  in  Demaresl  v.  Wynkoop,  3 
Johns.  Ch.,  136  :  "If  several  disabilities  ex- 
ist together  at  the  time  the  right  of  action  ac- 
crues (or  at  the  time  the  adverse  possession 
commences),  the  Statute  does  not  begin  to  run 
until  the  party  has  survived  them  all." 

In  our  cases,  Mrs.  Cooper  was,  at  the  date 
of  the  defendants'  deed,  laboring  under  two 
disabilities,  infancy  and  coverture. 

In  1796  she  became  of  age,  and  her  disabili- 
ty as  an  infant,  perhaps,  then  ceased  ;  but  her 
disability,  as  a  feme  covert  continued  as  long  as 
she  lived.  This  disability  she  did  not  survive. 
The  Statute,  therefore,  did  not  begin  to  run 
against  her. 

This  is  undoubtedly  the  true  doctrine  on 
this  subject ;  and  there  is  nothing  that  mili- 
tates against  it,  except  it  be  a  mere  dictum  of 
Ch.  J.  Swift,  of  Conn.  (2  Conn.,  N.  S.,  33). 

The  rule  laid  down  by  Chancellor  Kent  is 
supported  by  Chambre,  J.,  in  CottereU  v.  Dut- 
ton,  4  Taunt. ,  830. 

If,  then,  the  Statute  did  not  begin  to  run 
against  Mrs.  Cooper  in  her  lifetime,  the  inter- 
vention of  her  husband's  life  estate,  as  tenant 
by  the  curtesy,  would  further  prevent  it,  so 
that  in  fact  it  never  began  to  run  against  Mrs. 
Swartwout,  till  after  the  death  of  her  father. 

A  contrary  rule  would  be  the  height  of  in- 
justice. It  "would  compel  the  reversioner  to 
bring  his  suit  during  the  continuance  of  the 
particular  estate,  which  is  impossible.  Jackson 
v.  Sclioonmaker ,  4  Johns.,  402  ;  7  East,  311. 

*If  the  Statute  does  begin  to  run,  the  [*81 
proviso  is  a  nullity.  "If  there  be  no  right  to 
enter  during  a  particular  estate,  in  such  a  case, 
the  Statute  never  attaches."  (Bttllan.,  on  Lira., 
49.) 

Possibly,  however,  it  may  be  contended  that 
Mrs.  Cooper  was  never  seised  of  these  lands, 
in  such  a  manner  as  to  constitute  her  husband 
a  tenant  by  the  curtesy. 

The  rule  which  now  exists  on  this  subject 
is,  that  there  must  be  a  constructive  possession 
in  fact.  Jitrkxon  \.  Fbllick,  8  Johns.,  271 

In  1792  C.  Colden  conveyed  these  lands  to 
Mrs.  Cooper.  The  persons  then  on  the  lands, 
as  has  been  shown  on  the  authority  of  ('<*>)>fr 
v.  Stoirrr,  J)  Johns.,  331,  were  her  tenants  at 
will,  or  <yr/<m*  such.  She  could  have  maintained 
trespass  against  them  on  the  authority  of  that 
case.  She  had,  therefore,  a  constructive  seisin 
in  fact. 

In  Dt-Grfy  v.  Hicfmrdium,  3  Atk..  4<>9.  cur 
tesv  was  allowed  in  a  case  precisely  like  these. 
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In  Sterling  v   Pennington,  7  Vin.,  149,  pi.  11,  J 
the  wife  was  denied   possession   during  the 
coverture,  and  yet  curtesy  was  allowed. 

Again  ;  it  will  not  be  pretended  but  that 
from  the  year  1787  Mrs.  Cooper  had  a  trust  es- 
tate in  these  lands.  The  lands  were  then  wild. 
An  actual  entry  was  not  necessary.  Jackson 
v.  SeUick,  8  Johns.,  271. 

A  husband  shall  be  tenant  by  the  curtesy 
of  a  trust  estate  of  freehold  in  the  wife. 
Watts  v.  Ball,  1  P.  Wms.,  108  ;  Cruise  Dig., 
tit.  XII. ,  Trust,  ch.  11,  sees.  8,  9  ;  Chaplin  v. 
Chaplin, 3  P.  Wms., 229 ;  Com.Dig.,Estate,D,l. 

Messrs.  I.  Seelye  and  R.  Campbell,  contra. 

1.  If  the  Act  of  1787  vested  in  the  children 
of  D.  Colden,  by  the  Statute  of  Uses,  an  estate 
in  fee,  or  if  it  is  vested  by  the  payment  of 
money  to  the  trustee  in  1790,  the  Statute  of 
Limitations  began  to  run  against  Mrs.  Cooper 
before  her  marriage. 

Giving  the  deeds  to  the  defendants,  is  full 
evidence  that  every  part  of  the  contracts  was 
performed.  Jackson  v.  Camp,  1  Cow.,  605. 
82*]  *Where  a  possession  is  taken  under  a 
contract,  and  the  contract  consummated  by  a 
deed,  the  possession  is  adverse  from  the  first. 
The  possession  being  adverse  in  1790,  operated 
on  the  rights  of  Mrs.  Cooper,  then  an  infant. 

The  proviso  in  the  Statute  of  Limitations 
saved  her  rights  until  that  disability  was  re- 
moved ;  but  cumulative  disabilities  are  not 
within  the  proviso.  (18  Johns.,  40  ;  3  Johns. 
Ch..  129,  138;  4  Taunt.,  826;  6  East,  80;  4 
Day,  298  ;  Plow.,  353 ;  4  Mass.,  182  ;  4  T.  R., 
300  ;  2  Conn.,  27.) 

If  title  first  accrue  to  an  infant  16  years  old, 
he  is  not  within  the  proviso,  nor  obliged  to 
bring  his  action  in  10  years  after  he  comes  of 
age  ;  for  in  all  cases  a  person  has  20  years. 

If  Mrs.  Cooper  was  seised  in  1790,  the  Stat- 
ute began  to  run  against  her.  She  was  of  age 
in  1796.  She  and  her  heirs  had  15  years  to 
bring  an  action.  The  Statute  having  begun  to 
run,  no  subsequent  disability  can  slop  it.  (2 
Conn.,  27,  33,  per  Swift,  Ch.  J. 

2.  But  if  Mrs.  Cooper  was  not  seised  till  the 
date  of  the  deed  to  her  from  C.  Colden,  in 
1792,  this  deed  gave  her  no  right ;  for  it  was 
void  for  champerty.    At  the  date  of  this  deed, 
the  defendants  had  been  three  years  in  possess- 
ion under  the  contracts.     C.  Colden  could  sell 
nothing  but  a  right  of  action. 

If  Mrs.  Cooper  would  have  been  compelled 
to  bring  an  action  to  get  possession,  the  deed 
must  be  void ;  for  such  an  action  cannot  be 
sold.  It  is  directly  in  face  of  the  Statute,  and 
void  at  common  law.  (1.  R.  L.,  172  ;  3  Johns. 
Cas.,  101 ;  2  Johns.  Cas.,  41,  58  ;  5  Johns.,  489; 
Co.  Litt.,  214  ;  11  Johns.,  91  ;  9  Id.,  55.)  The 
lessors,  therefore,  showed  no  right. 

3.  The  adverse  possession  certainly  began  to 
operate  on  the  execution  of  the  deeds  to  the 
defendants.     Mrs.  Cooper  was  then  an  infant 
and  covert.     She  was  of  age  in  1796,  and  died 
in  1797.     She  had  20  years  from  the  date  of 
the  defendant's  deeds,  and  her  heirs  ten  years 
from  her  death. 

It  does  not  appear  from  the  case  that  Mrs. 
Cooper  had  a  child  at  the  date  of  Johnson's 
deed,  Dec,  1793.     Of  course,  Thomas  Cooper 
was  not  then  tenant  by  the  curtesy. 
83*]     *The  case  states  that  Colden  Cooper 
was  born  in  1793  ;  but  the  time  in  that  year  is  ! 
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not  seated.  The  tenancy  by  the  curtesy  must 
have  existed  when  the  adverse  possession  com- 
menced. It  cannot  arise  during  the  existence 
of  an  adverse  possession. 

4.  When  the  adverse  possession  commenced 
in  Johnson's  case,  T.  Cooper  had  not  acquired 
even  an  incohate  right  by  the  birth  of  a  child. 
His  life  estate  did  not  commence  till  the  death 
of  his  wife  in  1797,  if  at  all.    (1  Binn.,  10.) 

The  dictum  that  the  Statute  does  not  begin 
to  run  in  such  a  case  as  this,  is  not  correct.  It 
can  only  be  true  that  the  Statute  never  runs 
out,  and  forms  a  bar  during  that  disability, 
nor  until  ten  years  afterward.  (Op.  of  Ch.  J. 
Swift,  2  Conn.,  27,  33.) 

The  Statute  did,  therefore,  begin  to  run,  and 
the  life  estate  of  tenancy  by  the  curtesy,  not 
being  in  existence  when  the  adverse'possession 
commenced,  will  not  stop  the  Statute. 

This,  therefore,  distinguishes  the  case  from 
those  of  Jackson  v.  Scho&nmaker ,  4  Johns.,  390, 
and  Jackson  v.  Sellick,  8  Johns.,  262. 

5.  The  decisive  answer  to  the  plaintiff's 
claim  is,  that  Thomas  Cooper  never  was  ten- 
ant by  the  curtesy.  Here  was  no  seisin  in  deed, 
and  in  fact.     This  is  necessary.  (1  Inst. ,  29  a ; 
1  Cruise.  107,  sec.  10  ;  Perkins,  464,  470.) 

There  has  been  no  relaxation  of  this  rule,  ex- 
cept where  lands  are  wild,  as  in  Jackson  v.  Sel- 
lick, 8  Johns.,  265.  If,  however,  T.  Cooper 
and  wife  should  be  deemed  seised  in  law,  that 
seisin  was  in  trust  for  the  defendants  ;  and  the 
husband  of  a  female  trustee  cannot  be  tenant 
by  the  curtesy.  (1  Madd.  Ch.,  268  ;  1  Cruise, 
Dig.,  471,  title,  XII. ,  Trust,  ch.  1,  sec.  30.) 

Where  articles  are  entered  into  for  the  pur- 
chase of  an  estate,  a  trust  immediately  results 
to  the  purchaser.  (3  Johns.  Ch.,  316  ;  1  Madd. 
Ch.,  389-391.) 

Mr.  D.  Cody,  in  reply.  It  cannot  be  neces- 
sary to  discuss  the  questions,  whether  the  Act 
of  Apr.  7,  1787,  created  such  a  trust  in  C.  Col- 
den as  was  executed  in  the  children  of  D. 
Colden,  by  the  Statute  of  Uses  ;  nor  whether 
they  *became  seised  of  the  legal  estate  [*84 
in  1790.  when  all  the  money  which  their  trustee 
had  advanced  on  account  of  the  trust  estate 
was  repaid.  It  is  enough  to  show  that  it  was 
vested  in  them  by  their  trustee  Nov.  5,  1792. 

The  husband  of  Mrs.  Cooper,  the  cestui  que 
trust,  could  not,  even  by  his  dissent,  make  void 
a  deed  executed  by  the  trustee  in  pursuance  of 
the  trust.  But  there  is  no  pretense  that  he  dis- 
sented. 

In  1  Inst.,  sec.  1,  3  a,  it  is  said,  "a  feme  co- 
vert is  of  capacity  to  purchase  of  others,  with- 
out the  consent  of  her  husband  ;  but  the  hus- 
band may  disagree  thereto  and  devest  the 
whole  estate  ;  but  if  he  neither  agree  nor  disa- 
gree the  purchase  is  good."  The  law,  then,  re- 
quires that  the  husband  should  do  an  act 
clearly  manifesting  his  dissent  to  the  pur- 
chase. 

What  are  the  facts  which  are  supposed  to 
prove  the  adverse  possession  upon  which  the 
defendants  rely  for  a  defense  ?  Were  it  con- 
ceded that  Dec.  13,  1793,  the  possession  of  the 
defendants  became  adverse  to  all  the  world, 
and  so  continued  from  that  time  to  the  present, 
it  would  not  furnish  them  with  a  shadow  of  a 
defense.  Unless  their  possession  was  com- 
menced in  hostility  to  the  title  of  C.  Colden, 
and  continued  adverse  down  to  Nov.  5,  1792, 
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when  he  executed  a  deed  to  Mrs.  Cooper,  his 
cestui  que  trust,  no  one  of  the  objections  taken 
by  the  defendant's  counsel,  and  founded  upon 
adverse  possession,  can  be  supported. 

The  court  say,  in  the  case  of  Smith  v.  Bur- 
tis,  9  Johns.,  180,  "a  possession,  for  ever  so 
long  a  time,  stripped  of  the  circumstance  that 
it  is  accompanied  with  the  claim  of  the  entire 
title,  will  not  amount  to  an  adverse  possession, 
barring  those  who  have  the  real  and  legitimate 
title."  The  fact  of  possession  and  the  quo  an- 
imo  it  was  commenced  or  continued,  are  the 
only  tests  ;  it  must  necessarily  be  exclusive  of 
any  other  right."  In  the  case  of  Brandt  v. 
Ogden,  1  Johns.,  158,  the  court  say,  "in  order 
to  bar  the  recovery  of  a  plaintiff  who  has  a 
title  by  a  possession  in  the  defendant,  strict 
proof  has  always  been  required,  not  only  that 
the  first  possession  was  taken  under  a  claim 
-85*]  hostile  to  the  *real  owner ;  but  that  such 
hostility  has  continued  on  the  part  of  the  suc- 
ceeding tenants. 

In  these  cases,  the  court  were  speaking  of 
such  an  adverse  possession,  as  would,  if  con- 
tinued 20  years,  bar  the  person  having  title  ; 
but  the  possession  which  will  make  void  a 
•deed  executed  by  a  person  having  the  title, 
must  be  of  the  same  character.  Suppose  John- 
son had  remained  in  possession  20  years,  as  as- 
signee of  the  contract  to  M.  Rogers  ;  would 
that  possession  have  protected  him  against  an 
ejectment  brought  by  C.  Golden  ?  Could  he 
have  alleged  that  he  entered  claiming  the  fee 
in  hostility  to  the  title  of  C.  Colden  ?  So  far 
from  this,  C.  Colden,  on  the  trial  of  such  eject- 
ment, need  not  have  given  any  other  evidence 
of  his  title  than  the  contract  to  Rogers,  and 
proof  that  the  defendant  entered  and  claimed 
as  assignee  of  that  contract.  Jackson  v.  Dob- 
bin, 3  Johns.,  223  ;  Jackson  v.  Reynolds,  1  Cai., 
444. 

The  counsel  for  the  defendant  have  intro- 
duced what  is  deemed  a  new  test,  in  order  to 
determine  whether  a  possession  be  or  be  not 
adverse.  They  assume  that  if  the  defendant 
had  committed  such  an  ouster  or  disseisin  as 
would  compel  C.  Colden,  or  the  children  of  D. 
Colden,  to  bring  an  action  to  get  possession, 
then  the  deed  must  be  void  !  Indeed  !  is  this 
the  rule  ?  A.  tenant  at  will  or  at  sufferance, 
if  he  be  obstinate,  cannot  be  turned  out  of  pos- 
session but  by  action  ;  and  is  it  to  be  taken  for 
granted  that  he  will  be  obstinate,  and  that 
his  possession  renders  it  unlawful  for  his  land- 
lord to  sell  the  estate  ?  The  law  requires 
strict  proof  in  order  to  show  that  a  possession 
is  adverse.  Without  such  proof,  the  posses- 
sion is  always  presumed  to  be  in  subordination 
to  the  title,  and  to  be  held  for  the  rightful 
owner.  (9  Johns.,  166,  167;  3  Johns.  Cas., 
124.) 

The  case  of  Jackson  v.  Bard,  4  Johns.,  231, 
bears  directly  upon  the  point  under  discussion; 
and  in  the  case  of  Jackson  v.  Camp,  1  Cow., 
610,  the  court  say,  "that  the  agreement  (to 
purchase)  had  not  placed  Dyer  in  a  .situation 
to  commence  holding  adversely,  until  he  had 
performed  the  condition.""  When  Johnson, 
84$*J  as  the  assignee  of  the  agreement  *with 
Rogers,  entered,  it  was  altogether  uncertain 
whether  he  ever  would  perform  the  conditions 
upon  which  the  agreement  would  take  effect, 
and  there  is  no  evidence  in  the  case  that  he 
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ever  did  pay  a  cent  before  the  deed  of  Nov.  5, 
1792,  to  Mrs.  Cooper.  He  did  not  enter  claim- 
ing title  in  himself,  but  claiming  the  title  to  be 
in  C.  Colden,  from  whom  he  intended  to  ac- 
quire it.  • 

A  deed  given  in  Dec.,  1793.  by  C.  Colden, 
can  furnish  no  evidence  that  the  article  of  sale 
was  performed,  against  his  grantee,  in  a  deed 
given  in  Nov.,  1792.  Beside,  the  agreement 
was  for  the  conveyance  of  525  acres  of  land, 
and  the  deed  is  for  but  100  acres.  It  is  idle, 
therefore,  to  say  that  the  deed  was  given  in 
pursuance  of  the  contract,  or  that  it  furnishes 
evidence  that  the  contract  was  performed.  It 
is  rather  evidence  that  the  agreement  with 
Rogers  was  abandoned,  and  a  new  agreement 
substituted  in  its  stead.  It  cannot,  however, 
be  important  whether  the  defendant  did  or  did 
not  perform  the  agreement  under  which  he 
entered.  Suppose  he  had  regularly  paid  the 
interest  up  to  the  time  when  C.  Colden  con- 
veyed to  Mrs.  Cooper,  would  such  payment 
have  rendered  his  possession  adverse,  so  that 
C.  Golden  could  not  give  a  valid  deed  to  his 
cestuique  trust  f  If  C.  Colden  had  been  seised 
of  the  land  in  his  own  right,  and  covenanted 
to  convey  it  to  the  defendant  in  the  year  1800; 
and  the  defendant  had  paid  the  interest  to 
Nov.,  1792,  C.  Colden  might  have  been  con- 
sidered a  trustee  for  the  defendant;  and  had 
C.  Colden  then  given  a  deed  to  another,  the 
deed  would  have  passed  a  valid  title  at  law, 
but  the  purchaser  might  have  been  charged 
with  the  trust,  and  compelled  in  a  court  of 
equity  to  convey  the  land  to  the  defendant. 
But  in  this  case,  C.  Colden  was  trustee  for  the 
children  of  D.  Colden,  before  he  made  any 
agreement  with  the  defendant's  assignor. 
Rogers.  There  is  good  reason  for  saying  that 
the  defendant  purchased  with  notice  of  that 
trust.  The  papers  which  the  defendant  would 
have  to  produce,  to  show  his  own  title,  would 
prove  the  trust.  Hamilton  v.  Royce,  2  Sch.  & 
L.,  315.  But  whether  he  is  chargeable  with 
notice  of  the  trust  or  not,  Mrs.  Cooper  had  the 
first  equity,  and  the  first  title  at  law. 

*But  suppose  the  agreement  made  by  [*87 
Wm.  Cooper  with  Rogers  was  a  valid  agree- 
ment, as  against  the  children  of  D.  Golden; 
neither  C.  Colden  nor  his  attorney  could,  after 
he  had  conveyed  the  estate  to  his  cestuis  que 
trust,  give  a  valid  deed  to  Johnson.  The  de- 
fendant should  have  looked  to  them  for  a  title. 

The  Statute  against  Champerty  and  Mainte- 
nance has  no  application  to  a  deed  given  by  a 
trustee  to  his  cestui  qu*  trmt  in  pursuance  of 
the  trust.  Their  titles  constitute  but  one,  and 
it  must  be  immaterial,  as  to  other  persons, 
whether  their  titles  be  united  in  one  person  or 
not.  There  can  be  no  danger,  that  a  cestuiqne 
trust  will  purchase  in  his  own  title  at  an  under- 
value for  the  purpose  of  litigation  or  oppres- 
sion. The  intent  of  the  Statute  was  "to  re- 
strain all  persons  from  transferring  any  dis- 
puted right  to  strangers."  (3  Bac.  Abr.,  326. 
Maintenance.)  "Whoever  has  a  reversion  or 
remainder  vested  in  him  may  lawfully  take 
any  conveyance  which  will  strengthen  his 
estate."  May  not  a  cfxtuiqne  trust  do  the  same. 

Why  did  the  execution  of  that  deed  to  Mrs. 
Cooper  give  the  character  of  hostility  to  the 
defendant's  possession?  If  the  defendant, 
when  that  deed  was  executed,  was  in  poshes- 
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sion.  admitting  the  title  of  C.  Golden,  and  in- 
tending to  purchase  that  title,  he  did  not  com- 
mence to  hold  in  hostility  to  it,  the  moment  it 
was  transferred  to  Mrs.  Cooper.  No;  he  con- 
tinued to  hold  un.der  the  same  title,  as  her  ten- 
ant at  will. 

To  support  their  branch  of  the  argument 
upon  the  Statute  of  Limitations,  the  defend- 
ant's counsel  are  driven  to  the  necessity  of  in- 
sisting that  T.  Cooper  was  not  tenant  by  the 
curtesy.  So  confident  are  we  that  T.  Cooper 
was  tenant  by  the  curtesy,  and  that,  during  his 
life,  the  descent  to  the  children  of  Mrs.  Cooper 
was  suspended,  that  I  do  not  deem  it  necessary 
to  examine  whether  the  construction  put  upon 
the  Statute  of  Limitations  by  the  defendant's 
counsel  be  or  be  not  correct. 

The  law  is  not,  that  to  make  the  husband 
tenant  by  life  curtesy,  the  seisin  of  the  wife 
must  be  after  the  birth  of  issue.  (1  Cruise 
Dig.,  107,  chap.  1,  sec.  11;  Id.,  113,  sec.  25.) 
88*]  *The  time  when  the  seisin  of  the  wife 
commences,  whether  before  or  after  issue  had, 
is  immaterial.  Thus,  Ld.  Coke  says  (1  Inst., 
30  a) :  "If  a  man  takes  a  woman  seised  of 
lands  in  fee  and  is  disseised,  and  then  has 
issue,  and  the  wife  dies,  he  shall  enter  and 
hold  by  the  curtesy.  So  if  he  has  issue  before 
the  descent  of  lands  upon  his  wife."  These 
authorities  are  enough  to  show  that  it  is  wholly 
immaterial  whether  Golden  Cooper  was  born 
before  or  after  the  deed  given  to  the  defend- 
ant. Nay;  if  he  had  never  been  born,  it 
would  not  have  varied  the  right  of  the  lessors. 

The  question  is,  was  Mrs.  Cooper,  at  any 
time  during  the  coverture,  so  seised  as  to  en- 
title her  husband  to  be  tenant  by  the  curtesy? 
This  question  must  be  answed  in  the  affirma- 
tive, unless  Cadwallader  Golden  was  so  dis- 
seised that  he  could  not  convey  a  legal  title  to 
his  cestui  que  trust,  Mrs.  Cooper,  Nov.  5,  1792. 
That  he  was  not  so  disseised,  has,  it  is  be- 
lieved, been  sufficiently  shown. 

It  requires  the  same  seisin  in  the  wife,  to  en- 
able her  heir  to  take  by  descent,  as  it  does  to 
entitle  her  husband  to  be  tenant  by  the  curtesy. 
(I  Cruise  Dig.,  112,  ch.  1,  sec.  24.)  A  seisin 
in  law  is  said  not  to  be  sufficient  for  either 
purpose.  A  seisin  in  law,  as  distinguished 
from  a  seisin  in  deed,  applies  only  to  cases  in 
which  the  title  of  the  person  claiming  is  not 
complete  till  entry.  Thus,  a  person  who  claims 
as  heir  or  devisee  has  only  a  seisin  in  law,  be- 
fore entry;  and  if  before  entry,  a  stranger 
enters,  it  is  an  abatement,  not  a  disseisin.  (3 
Bl.  Com.,  167.)  "In  descents  of  land  which 
are  cast  upon  the  heir  by  the  act  of  the  law 
itself,  the  heir  has  not  plenum  dominium,  or 
full  and  complete  ownership,  till  he  has  made 
an  actual  corporal  entry  into  the  lands;  and  if 
ho  die  before  entry  made,  his  heir  shall  not  be 
entitled  to  take  possession;  but  the  heir  of  the 
person  who  was  last  actually  seised."  (2  Bl. 
Com.,  312.)  But  when  a  person  claims  under 
a  deed  or  conveyance,  to  which  effect  is  given 
by  the  Statute  of  Uses,  "he  is  put  at  once 
into  corporal  possession  of  the  land,  without 
ever  having  seen  it,  by  a  kind  of  parliamentary 
magic."  (2  Bl.  Com.,  338.)  In  this  case  Mrs. 
Cooper  did  not  claim  as  heir,  devisee  or  feoffee, 
and  there  was  no  necessity  that  she  should 
8J)*]  enter  in  order  to  *enable  her  heirs  to 
take,  or  her  husband  to  be  tenant  by  the  cur- 
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tesy.  She  claimed  either  under  a  legislative 
grant,  or  under  a  deed  from  her  trustee,  in 
either  of  which  cases  was  entry  necessary  to 
give  plenum  dominium.  The  case  put  by  Ld. 
Coke,  1  Inst.,  29  a,  to  show  that  the  husband 
shall  not  be  tenant  by  the  curtesy,  where  the 
wife  has  only  a  seisin  in  law,  is  where  lands 
descend  to  the  wife,  she  has  issue,  and  dies 
before  entry.  But  the  literal  construction  of 
this  rule  has  been  departed  from,  both  in  En- 
gland and  in  this  country.  (1  Cruise  Dig.,  110, 
sec.  16.) 

In  the  case  of  Jackson  v.  Sellick,  8  Johns. , 
262,  the  court  held  that,  as  to  lands,  the  pos- 
session followed  the  title,  and  that  to  entitle 
the  husband  to  be  tenant  by  the  curtesy,  it  was 
not  necessary  that  he  should  enter  during  the 
coverture.  In  the  case  of  Jackson  v.  Howe,  14 
Johns.,  405, 406,  the  court  held  that,  as  to  wild 
lands,  the  heir  need  not  enter  in  order  to  become 
the  stock  from  which  a  descent  might  be 
claimed. 

Here  the  possession  of  the  defendant  was 
the  possession  of  Cadwallader  Golden,  which 
was  transferred  to  Mrs.  Cooper,  and  she  had  a 
right  to  consider  the  defendant  as  holding  for 
her.  At  all  events,  she  had  a  right  so  to  con- 
sider him  till  he  took  a  deed  in  1793.  And 
were  it  conceded  that  she  and  her  husband  were 
then  disseised,  and  so  continued  till  her  death, 
it  would  present  the  very  case  in  which  Ld. 
Coke  says  that  the  husband  "  shall  enter  and 
hold  by  the  curtesy." 

SUTHERLAND,  /.  The  lessors  of  the  plaint- 
iff made  out  a  clear  paper  title  to  the  premises 
in  question,  and  are  entitled  to  recover,  unless 
the  deed  from  Cadwallader  Colden  to  Mrs. 
Cooper,  of  Nov.  5,  1792,  was  void  under  the 
Statute  of  Champerty  and  Maintenance,  or 
their  rights  barred  by  adverse  possession. 

The  questions  which  arose  in  the  suit  of  the 
same  lessors  against  Cole,  4  Cow.,  587,  whether 
the  trust  in  favor  of  the  heirs  of  David  Golden, 
created  by  the  Act  of  1787,  was  executed  by 
the  Statute  of  Uses  ;  or  if  not,  whether  a  con- 
veyance from  the  trustee  to  the  cestuis  que  trust 
was  to  be  presumed  are  excluded  from  this 
case  ;  because  an  actual  conveyance  from  their 
*trustee  is  proved  ;  and  the  first  ques-,[*9O 
tion  which  arises  is,  whether  that  conveyance 
was  valid.  It  bears  date  Nov.  5,  1792  ;  and  it 
is  contended  by  the  defendant  that  it  was  void ; 
because,  at  the  time  of  its  execution,  the  prem- 
ises in  question  which,  among  others,  ft  pur- 
ported to  convey,  were  in  the  actual  possession 
of  the  defendant,  under  a  contract  of  sale  made 
between  Cadwallader  Colden,  by  his  attorney 
William  Cooper,  and  one  Matthew  Rogers, 
May  12,  1790.  It  appears  that  the  defendant, 
as  the  assignee  of  that  contract,  entered  upon 
a  part  of  the  premises  which  it  contains,  in  the 
summer  of  1790,  made  a  small  clearing  and 
erected  a  log  house  ;  that  Dec.  13, 1793,  he  took: 
a  deed  from  William  Cooper,  as  the  attorney 
of  Golden,  and  has  remained  in  the  possession 
down  to  the  time  of  the  trial. 

This,  it  is  said,  was  an  adverse  possession 
from  the  time  of  the  defendant's  entry  in  1790; 
but  if  not  so,  then  that  it  became  adverse  upon 
the  receiving  of  his  deed  in  1793. 

So  far  as  the  question  of  maintenance  is  con- 
cerned, it  is  not  material  whether  the  defend- 
ant's possession  became  adverse  or  not,  upon 
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receiving  his  deed  in  1793.  If  the  lands  con- 
veyed to  Mrs.  Cooper  by  the  deed  of  Nov.  5, 
1793,  were  not  then  held  adversely  to  the 
grantor,  the  deed  was  not  void  on  the  ground 
of  champerty  and  maintenance.  The  adverse 
possession  must  exist  at  the  time  of  the  con- 
veyance, in,  order  to  avoid  it.  If  the  defend- 
ant's possession  was  not  then  adverse  to  Cad- 
wallader  Golden,  under  whom  he  entered,  it 
was,  in  judgment  of  law,  the  possession  of 
Golden  ;  and  his  conveyance  would  not  be  af- 
fected, either  by  the  terms  or  the  principles  of 
the  Act  against  Champerty  and  Maintenance. 
In  the  view  of  that  Act,  it  would  be  valid, 
whatever  might  be  its  legal  effect  and  opera- 
tion. 

Was  the  defendant,  then,  Nov.  5,  1792,  in 
possession  of  the  premises  in  question,  holding 
them  adversely  to  Cadwallader  Golden  ?  By 
the  contract  with  Rogers,  he  was  to  have  a  deed 
for  his  land  from  Golden,  upon  his  paying  him 
£262  10s,  with  interest,  annually,  on  or  before 
May  12,  1800.  The  contract  does  not,  in  terms, 
authorize  Rogers  to  enter  upon  the  land.  It 
91*]  contains  no  *words  of  present  demise. 
It  recites  that  Rogers,  by  his  obligation,  bear- 
ing even  date  with  the  agreement,  was  indebted 
to  Golden  in  the  sum  of  £262  10s,  and  cov- 
enants that  in  consideration  thereof,  the  said 
Golden  will  convey  to  the  said  Rogers,  the 
premises  mentioned  therein,  if  the  said  Rogers 
shall  pay  the  said  sum  of  £262  10s,  with  inter- 
est, annually,  on  or  before  May  12,  1800. 
Rogers,  therefore,  or  his  assignee,  was  not  en- 
titled to  a  deed  until  the  land  was  paid  for.  He 
did  not  enter,  claiming  the  whole  title.  The 
contract  itself  admits  the  title  to  reside  in  Col- 
den,  and  that  it  was  to  remain  in  him  until 
Rogers'  part  of  the  agreement  was  performed. 
Now,  admitting  the  deed  to  the  defendant, 
given  in  1793,  to  be  evidence  of  performance 
on  his  part,  it  is  evidence  of  performance  only 
at  the  time  it  was  given,  and  not  at  any  ante- 
cedent period.  In  1792,  therefore,  when  the 
deed  to  Mrs.  Cooper  was  given,  the  defendant 
had  not.  performed,  and  was  not  entitled  to  a 
conveyance.  Such  a  possession  has  never  been 
considered  adverse.  In  Jackson,  v.  Bard,  4 
Johns.,  230,  one  Barton,  in  May,  1798,  entered 
into  articles  of  agreement  witli  Dickenson  and 
Harris  for  the  sale  of  certain  premises.  Soon 
after  one  Smith  purchased  a  portion  of  the 
premises  from  Dickenson,  by  contract,  and 
paid  him  $25  and  entered  into  possession.  Mar. 
8,  1799,  Barton  gave  a  deed  to  Dickenson  and 
took  back  a  mortgage.  Barton  foreclosed  the 
mortgage,  and  Ihe  lessor  of  the  plaintiff  became 
the  purchaser,  and  took  a  deed  from  Burton 
on  the  mortgage  sale.  The  tenant  in  posses- 
sion under  Smith  forbid  the  sale,  and  it  was 
contended  that  the  possession  of  Smith  was 
adverse  at  the  time  of  the  giving  of  the  mort- 
gage, so  as  to  render  it  void  and  prevent  its 
operation.  But  the  court  held  it  not  to  be  ad- 
verse to  Barton's  title.  They  say  Dickenson 
could  not  have  set  up  against  Barton  -in  ad- 
verse holding  ;  and  Smith,  who  claimed  under 
him,  must  l>e  considered  as  standing  in  the 
same  situation. 

In  Jac.kaon  v.  Camp,  1  Cow.,  605,  the  same 
principle  is  distinctly  recognized.  One  Dyer 
made  a  contract  for  land  with  the  agent  of  the 
proprietors  in  1792,  and  entered  under  it.  In 
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1794  he  received  his  deed.  In  1796  *he  [*92 
sold  a  part  of  it  to  the  defendant.  It  appeared 
that  he  took  possession  under  his  contract,  of 
j  land  which  the  deed  did  not  cover,  and  the  de- 
fendant sought  to  retain  it,  on  the  ground  of 
adverse  possession.  The  possession  taken  un- 
der Dyer's  contract  was  held  not  to  be  adverse 
on  several  grounds.  But,  among  others,  the 
court  say,  the  agreement  (made  by  Dyer  with 
the  agent)  "  did  not  put  him  in  a  situation  to 
commence  holding  adversely,  until  he  per- 
formed the  condition.  The  land  still  belonged 
to  the  proprietor  of  the  township.  Whether  he 
ever  would  perform  was  contingent.  He  en- 
tered on  the  lot,  it  is  true,  but  it  was  necessa- 
rily subject  to  the  right  of  turning  him  off,  if 
he  neglected  to  make  full  payment,  The  pos- 
session, therefore,  when  taken,  had  not  the 
characteristics  to  constitute  it  adverse.  It  was 
not  hostile  in  its  inception.  On  the  non-per- 
formance, Dyer  would  become  liable  to  be 
turned  out  as  a  trespasser,  and  responsible  in 
that  character  for  the  mesne  profits."  These 
observations  are  entirely  applicable  to  this  case, 
and  are  decisive  of  the  question  of  adverse 
J  possession,  at  the  time  of  the  giving  of  the  deed 
from  Cadwallader  Golden  to  Mrs.  Cooper  in 
1792.  That  deed,  therefore,  was  not  void  on 
the  ground  of  champerty  or  maintenance. 

A  possession,  in  order  to  be  adverse,  must  be 
accompanied  with  a  claim  of  the  entire  title. 
If  it  appear  that  the  title  claimed  is  subservient 
to,  and  admits  the  existence  of,  a  higher  title, 
the  possession  is  not  adverse  to  that  title. 
Smith  v.  Burtis,  9  Johns.,  180.  Now,  in  this 
case,  the  agreement  between  Golden  and  Rog- 
ers is  an  admission  on  the  part  of  Rogers  that 
the  legal  title  remained  in  Golden  ;  for  it  pro- 
vided for  the  conveyance  of  that  title  to  Rogers 
at  a  future  period,  upon  certain  contingencies. 
If  Rogers  had  not  performed  the  agreement.it 
would  have  afforded  all  the  evidence  of  title 
which  would  have  been  necessary  to  enable 
Golden  to  recover  the  possession  from  him,  in 
an  action  of  ejectment.  Golden  might,  perhaps, 
be  considered  as  the  trustee  of  Rogers,  holding 
the  legal  estate  in  trust  for  him,  upon  perform- 
ance on  his  part ;  and  if  Colden's  estate  in  the 
land  had  been  absolute  and  in  his  own  right, 
and  not  in  trust  for  the  heirs  of  David  Golden, 
his  grantee  would  probably  have  *taken  [*J)# 
it  subject  to  the  trust  for  Rogers,  and  might, 
perhaps,  have  been  compelled  in  equity  to  con- 
vey. It  may  well  be  doubted  whether,  in  a 
case  like  this,  where  the  legal  estate  has  been 
united  to  the  older  equitable  interest,  chancery 
would  interfere  in  favor  of  a  younger  equity. 
But  that  inquiry  is  irrelevant  here,  for  in  this 
action  the  legal  title  must  prevail. 

But  if  the  defendant  had  not  such  an  ad- 
verse possession  Nov.  1.  1792,  as  to  render  the 
J  conveyance  to  Mrs.  Cooper,  of  that  date,  void, 
it  is  contended  that  his  possession,  at  all  events, 
i  became  adverse  to  the  lessors  of  the  plaintiff 
!  Dec.  13,  1793,  when  he  received  his  deed  from 
j  Cadwallader  Golden  ;  and    that   the  claim  of 
I  the,  lessors  of  the  plaintiff  is  barred   by  the 
!  Statuteof  Limitations.  It  is  answered  that  Mrs. 
i  Cooper  was,  at  that  time,  both  an  infant  and 
feme  corert ;  that  her  coverture  continued  until 
her   death   in  1797  :  that    the   descent   to  her 
children    was   suspended    during    the   life   of 
i  Thomas  Cooper,  her  husband,  who  was  tenant 
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by  the  curtesy,  and  who  survived  until  1817. 
In  reply,  it  is  denied  that  Mrs.  Cooper  ever 
was  so  seised  as  to  constitute  her  husband 
tenant  by  the  curtesy.  In  order  to  create  such 
a  tenancy,  it  is  said  that  there  must  be  a  seisin 
in  fact,  either  in  the  wife  or  the  husband  in 
her  right.  But  admitting  there  was  a  sufficient 
seisin,  then  it  is  contended  that  in  Dec.,  1793, 
when  the  defendant's  adverse  possession  com- 
menced, Cooper  was  not  tenant  by  the  curtesy, 
as  it  is  not  shown  that  Golden  Cooper,  his  son, 
was  then  born  ;  that  his  life  estate  did  not 
commence  until  the  death  of  his  wife,  in  1797; 
and  that  the  Statute  having  commenced  run- 
ning in  1793,  could  not  be  impeded  by  any 
subsequent  disability. 

It  is  well  settled  that  cumulative  disabilities 
are  not  allowed  or  protected  by  the  statute  ; 
that  a  party  can  only  avail  himself  of  the  dis- 
abilities existing  when  the  right  of  action  first 
accrued.  Demarestv.  Wynkoop,  3  Johns.  Ch. , 
138,  and  the  cases  there'  cited  and  examined  by 
Chancellor  Kent, and  Jackson  v.  Wheat,  18  Johns. 
45,  where  the  doctrine  is  fully  recognized. 

It  is  also  clear,  both  from  the  words  and  pol- 
94*]  icy  of  the  *Statute,  and  the  repeated  ex- 
positions which  have  been  given  to  it,  that  if 
20  years  have  elapsed  since  the  right  of  action 
accrued,  and  10  of  those  years  have  been  free 
from  disability,  the  right  of  entry  is  Barred  ; 
that  is,  the  party  is  not  entitled  to  20  years  af- 
ter the  disability  ceases  to  bring  his  action,  but 
to  10  years  only,  provided,  at  the  expiration 
of  those  10  years,  twenty  years  have  elapsed 
since  the  right  of  entry  or  action  accrued. 

Thus,  in  this  case,  Mrs.  Cooper,  in  1793, 
when  the  defendant's  adverse  possession  com- 
menced, was  an  infant  and  feme  covert.  She 
was,  at  all  events,  entitled  to  20  years  to  bring 
her  action  ;  and  if  her  coverture  continued 
also  for  20  years,  she  was  entitled  to  10  years 
after  it  ceased.  The  Statute  would  have 
protected  her  for  30  years.  But  if  her  infancy 
and  coverture  had  ceased  at  any  time  within 
ten  years  after  the  defendant's  entry,  then  she 
was  barred  at  the  expiration  of  20  years,  be- 
cause she  had  more  than  ten  years  free  from 
disability.  Her  infancy,  in  fact,  terminated  in 
1796,  and  her  coverture  in  1797,  when  she 
died.  If  her  husband  had  not  a  life  estate  as 
tenant  by  the  curtesy,  so  that  her  lands  then 
descended  to  her  heirs,  their  right  of  entry  ter- 
minated in  1813,  being  20  years  from  the  com- 
mencement of  the  defendant's  adverse  posses- 
sion, and  more  than  10  years  after  the  deter- 
mination of  the  disabilities,  and  death  of  their 
ancestor.  Kent,  Ch.  J.,  in  Smith  v.  Burtis,  9 
Johns.,  181,  considers  this  the  true  exposition 
of  the  Statute  ;  and  although  he  says  that  the 
question  did  not  necessarily  arise  in  that  case, 
and  therefore  he  did  not  wish  the  opinion  on 
that  point  then  expressed  by  him,  to  be  consid- 
ered definitive,  subsequent  reflection  and  ex- 
amination confirmed  him  in  that  opinion  ;  for 
he  reiterates  it  in  the  case  of  Demarestv.  Wyn- 
koop, already  referred  to.  Vide,  also,  4 Taunt., 
826  ;  6  East,  50  ;  4  Day,  298  ;  2  Conn.,  27  ;  4 
Mass.,  182  ;  4  T.  R.,  300  ;  Plowd.,  353. 

Unless,  therefore,  Thomas  Cooper  was  ten- 
ant by  the  curtesy  of  his  wife's  lands,  so  as  to 
suspend  their  descent  to  her  heirs,  the  claim  of 
the  lessors  of  the  plaintiff  is  barred  by  the  Sta- 
tute of  Limitations. 
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*It  seems  to  be  supposed  by  the  coun-  [*95 
sel  for  the  defendant,  that  unless  the  life  es- 
tate of  Cooper  had  vested,  by  the  birth  of  a 
child,  previous  to  the  commencement  of  the 
adverse  possession  in  1793,  although  he  might 
subsequently  have  become  tenant  by  the  cur- 
tesy, the  heirs  of  Mrs.  Cooper  could  not  avail 
themselves  of  this  new  disability,  to  avoid  the 
bar  of  the  Statute  of  Limitations ;  that  it 
would  fall  within  the  principle  of  cumulative 
or  successive  disabilities,  which  are  not  allowed 
by  the  policy  of  the  Act. 

It  is  clear  that  the  birth  of  a  child  at  any 
time  during  coverture,  whether  before  or  after 
the  commencement  of  the  defendant's  posses- 
sion, would  constitute  Cooper  tenant  by  the 
curtesy  of  all  the  lands  of  his  wife,  of  which, 
during  coverture,  she  was  so  seised  as  to  sup- 
port such  an  estate.  Ld.  Coke,  1  Inst.,  30  a, 
says,  "  four  things  belong  to  an  estate  of  ten- 
ancy by  the  curtesy,  viz. :  marriage,  seisin  of 
the  wife,  issue,  and  death  of  the  wife.  But  it 
is  not  necessary  that  these  should  concur  to 
gether  all  at  one  time ;  and  therefore  if  a  man 
taketh  a  woman,  seised  of  lands  in  fee,  and  is 
disseised,  and  then  have  issue,  and  the  wife 
die,  he  shall  enter  and  hold  by  the  curtesy.  So 
if  he  hath  issue  which  dieth  before  the  de- 
scent." Vide,  also,  8  Rep.,  36,  Paine1  s  case, 
(a)  13  Rep. ,  23  ;  Menvil's  case  ;  1  Cruise  Dig. 
tit.  5,  Curtesy,  ch.  1,  sec.  11,  25,  pp.  107,  112, 
113. 

Cooper  then  had  a  life  estate  in  the  premises 
in  question,  which  was  initiate,  as  it  is  ex  pressed 
(Co.  Litt.,  30  a),  upon  the  birth  of  a  child  in 
1793  ;  and  became  consummate  upon  the  death 
of  his  wife  in  1797,  and  continued  until  his 
death  in  1817. 

During  the  existence  of  this  particular  es- 
tate, the  lands  of  Mrs.  Cooper  did  not  descend 
to  her  heirs,  so  as  to  give  them  a  right  of  en- 
try. The  question  then  recurs,  whether  this 
particular  estate,  which  arose,  or  was  created 
subsequent  to  the  commencement  of  the  ad- 
verse possession  in  1793,  was  a  cumulative  dis- 
ability, of  which  the  lessors  of  the  plaintiff 
cannot  avail  themselves  under  the  Statute,  by 
way  of  excuse  for  not  having  brought  their  ac- 
tion within  thirteen  years  after  the  death  of 
their  ancestor  ;  the  period  *within  which  [*96 
they  must  have  brought  it,  if  this  estate  by  the 
curtesy  had  not  existed. 

The  Statute  declares  that  no  person  shall 
make  any  entry  into  lands,  but  within  20  years 
next  after  his  right  or  title  descended  or  ac- 
crued ;  provided,  that  if  any  person,  entitled 
to  make  such  entry,  be,  at  the  time  such  right 
or  title  first  descended  or  accrued,  within  the 
age  of  21  years,  feme  covert,  &c.,  such  person 
and  his  heirs  shall  or  may  after  the  said  20 
years  be  expired,  make  such  entry,  as  he  or 
they  might  have  done  before  the  expiration  of 
the  said  20  years,  so  as  such  person,  within 
ten  years  after  such  disability  removed,  or  the 
heir  or  heirs  of  such  person,  within  ten  years 
after  his  death,  make  such  entry.  Now,  it  is 
most  obvious  that  the  heirs  here  contemplated 
are  such  heirs  as  have  a  right  of  entry.  The 
object  of  the  Statute  was  to  punish  parties 
guilty  of  laches  in  the  assertion  of  their  right, 
by  a  forfeiture  of  them.  The  proviso  was  in- 
fo) Cited  sometimes,  8  Rep.,  35  b,  and  of  some  edi- 
tions, p.  67. 
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tended  to  save  those  who,  in  judgment  of  law, 
had  a  reasonable  excuse  for  their  delay  ;  and 
give  to  them  and  their  heirs  10  years  after  the 
disability  should  be  removed,  to  bring  such 
action,  or  make  such  entry  as  they  might  have 
brought,  or  made  within  the  20  years.     But 
the  parties  in  reversion  in  this  case  could  not 
have  made  entry,  or  brought  any  action  to  re- 
cover the  possession  during  the  20  years.    The 
Statute  would  work  great  injustice  if  it  were 
held  to  affect  the  rights  of  reversioners  or  re- 
mainder-men, during   the  continuance  of  the 
Particular  estate.     Such  was  the  view  of  the 
tatute  taken  by  this  court,   in    Jackson  v. 
Schoonmaker,  4  Johns.,  390,  and  Jackson  v.  Set- 
lick,  8  Johns.,  262.     In  the  first  case,  it  is  said 
that  neither  a  descent  cast  nor  the  Statute  of 
Limitations  will  affect  a  right,  if  a  particular 
•estate  existed  at  the  time  of  the  disseisin,  or 
when  the  adverse  possession  began  ;  because  a 
right  of  entry  in  the  remainder-man  cannot  ex- 
ist during  the  existence  of  the  particular  es- 
tate.    And  the  laches  of  a  tenant  for  life  will 
not  affect  the  party  entitled.  The  reason  given 
shows  that  the  circumstance  that  the  particu- 
lar estate  existed  at  the  time  of  the  disseisin, 
or  when  the  adverse  possession  began,   can 
vary  the  case.     It  applies  with  equal  force  to 
a  case  where  it  accrued  subsequently. 
97*]      *In  Jackson  v.  Sellick  the  adverse  pos- 
session commenced   in  1772,    when    Vincent 
Matthews  was  tenant  by  the  curtesy  ;  the  es-  | 
tate  in  reversion  being  in  his  daughter,  then  ! 
an  infant.  She  married  Beekman  in  1783  ;  and  | 
Matthews,  the  tenant  by  the  curtesy,  died  in  I 
1784.     Beekman,  the  husband,  died  in  1807 ;  j 
and  his  widow,  the  daughter  of  Matthews,  was 
the  lessor  of  the  plaintiff .     When  the  adverse 
possession  commenced,  the  only  disability  that 
existed,  independent  of  the  estate  by  the  cur- 
tesy, was  the  infancy  of  the  lessor.     Her  co- 
verture did  not  commence  until  1783,  the  par- 
ticular estate  having  terminated   in  1784.    It 
was  contended  that  the  lessor  being  then  of 
full   age,  and   having  a  right  of  entry,  was  j 
bound    to  exert  it ;  and  that  she  could   not  j 
avail   herself  of  her  coverture ;   and  it  was  I 
urged  that  her  coverture  was  a  second  or  cu- 
mulative disability,  which  was  never  allowed. 
But  the  court  held,  that  during  the  particular 
estate  no  right  of  entry  had  descended  to  the 
lessor  ;  that  the  Statute,  therefore,  did  not  be-  i 
gin  to  run  until  the  death  of  the  tenant  by  the  ' 
curtesy  ;  that  coverture  was  the  first  disability; ! 
and  they  reiterate  the  language  used  by  them  j 
in  Jackson  v.  Schoonmaker,  that  the  Statute  of 
Limitations  does  not  affect  the  right  of  a  re- 
mainder-man during  the  continuance  of  the 
particular  estate.  If  the  right  of  remainder-men  I 
or  reversioners  are  not  affected  by  the  Stat- 
ute, then,  during  the  life  of  the  tenant  by  the 
curtesy.  it  coula  not  have  run  against  the  les- 
sors, for  they  had  no  right  of  entry  until  his 
death.     If  Mrs.  Cooper,  then,  was  no  seised  as 
to  constitute  her  husband  tenant  by  the  cur- 
tesy, the  right  of  the  lessors  are  not  barred  by 
the  Statute  of  Limitations,  and  they  are  enti- 
tled to  recover. 

It  is  said  to  be  indispensable  that  there 
should  be  an  actual  seisin  of  the  land,  cither 
by  the  wife  or  by  the  husband  in  her  right,  in 
order  to  constitute  him  a  tenant  by  the  curtesy; 
that  a  seisin  in  law  is  not  sufficient  to  sup- 
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port  such  an  estate;  it  must  be  in  fact  and  in 
deed. 

This  is,  undoubtedly,  the  general  language  of 
the  English  authorities.  ( Co.  Lilt."  29  a  ; 
Cruise,  Dig.,  108,  tit.  5,  ch.  1,  sec.  10.)  But 
this  rule,  in  its  literal  strictness,  has  not  been 
adhered  to  either  in  England  or  in  this  coun- 
try. 

*In  De  Grey  v.  Richardson,  3  Atk.,  [*98 
469,  Ld.  Hardwicke  ruled  that  the  husband  was 
entitled  to  hold,  as  tenant  by  the  curtesy,  an 
estate  tail  descended  to  his  wife  from  her 
brother,  which  was  leased  for  years  ;  and  on 
which  leases  there  were  large  arrearages  but 
no  rent  paid  during  the  life  of  the  wife.  So 
that  the  possession  of  a  lessee  for  years  is  so 
far  the  possession  of  the  person  entitled  to  the 
inheritance,  even  before  the  receipt  of  rent,  as 
to  entitle  the  husband  to  curtesy.  And  several 
other  cases  in  which  the  relaxation  of  the  rule 
is  exemplified,  are  collected  in  1  Cruise  Dig., 
110-112. 

In  this  court,  Jackson  v.  Sellick,  8  Johns. ,  270, 
it  was  held  not  to  apply  to  wild  and  unculti- 
vated lands ;  that  in  relation  to  them,  actual 
occupation  was  not  necessary  to  sustain  an  es- 
tate by  the  curtesy ;  that  the  possession  fol- 
lows the  title  so  as  to  enable  the  owner  to  main- 
tain trespass,  and  with  equal  reason,  to  sustain 
an  estate  by  the  curtesy. 

But  it  is  suggested  by  the  counsel  for  the 
plaintiff,  and  I  think  with  great  force,  that  the 
rule  requiring  an  actual  seisin  applies  only  to 
cases  in  which  the  title  of  the  person  claiming 
is  not  complete  till  entry.  Thus,  a  person  claim- 
ing by  descent  or  devise,  has  only  a  seisin  in 
law  before  entry,  and  if  he  die  before  entry,  the 
inheritance  will  go,  not  to  his  heir,  but  the  heir 
of  the  person  last  actually  seised.  Upon  such 
a  seisin  of  the  wife,  there  could  be  no  estate  by 
the  curtesy.  Her  issue  would  not  be  capable  of 
inheriting  from  her  ;  and  the  rule  seems  to  be, 
that,  to  enable  the  husband  to  be  tenant  by  the 
curtesy,  the  wife  must  have  such  seisin,  as  will 
enable  her  issue  to  inherit  from  her.  (1  Cruise 
Dig..  112,  sec.  24.) 

Now,  in  all  the  cases  in  which  an  actual 
seisin  of  the  wife  has  been  held  necessary,  it 
will  be  found  that  she  claimed  either  as  heir 
or  devisee  and  not  by  virtue  of  a  deed  or  con- 
veyance to  which  effect  is  given  by  the  Statute 
of  Uses. 

Where  the  Statute  executes  the  estate,  as  is 
said  by  Blackstoue,  2  Com.,  238,  the  party  in- 
tended! to  be  benefitted,  is  put  at  once  into  cor- 
poral possession  of  the  land  without  ever  .hav- 
ing seen  it,  by  a  kind  of  parliamentary  magic. 
Here  the  wife  did  not  claim  as  heir  or  devisee, 
but  under  a  deed  from  *Cadwallader  [*99 
Golden  ;  and  I  apprehend, with  the  counsel  for 
the  plaintiff,  that  no  actual  entry  was  neces- 
sary in  order  to  enable  her  heirs  to  take,  or  her 
husband  to  be  tenant  by  the  curtesy. 

I  am,  accordingly,  of  opinion  that  the  plaint 
iff  is  entitled  to  recover  in  both  causes. 

SAVAOE,  Ch.  J.  I  propose  to  consider  the 
rights  of  the  parties,  at  the  several  different 
stages  of  their  title. 

In  1787  the  title  to  the  premises  in  question, 
and  other  lands,  is  admitted  to  have  been  vested 
in  the  people  of  this  State.  The  Act  of  that 
year  was  a  conditional  grant  of  these  lands  to 
C.  Colden,  in  trust  for  the  heirs  of  I),  ('olden. 
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The  title,  however,  did  not  vest  until  the  con- 
ditions were  performed,  which  was  in  Feb., 
1790.  C.  Colden  was  authorized  to  sell  the 
lands  to  reimburse  advances  which  it  was  con- 
templated he  would  make.aud  in  fact  did  make. 
He  took  the  legal  estate,  and  the  heirs  only  an 
equitable  one.  In  May,  1790,  he  contracted  to 
sell  the  premises  in  question  to  Rogers.  This 
contract  he  had  a  right  to  make,  and  was,  in 
fact,  the  only  person  who  could  convey  the  title. 
The  defendant,  Johnson,  went  into  possession 
as  assignee  under  the  contract,  and  acquired 
an  equitable  interest  in  the  land  ;  but  his  pos- 
session was  surely  not  adverse  to  the  true  title. 
He  was  considered,  in  law,  a  tenant  at  will  to 
the  owner  of  the  estate,  C.  Colden. 

Such  was  the  relation  of  the  oarties.  till  Nov. 
5,  1792, when  C.  Golden, who  had,  in  1790,  been 
reimbursed  his  advances,  put  an  end  to  his 
trust  by  conveying  the  legal  estate  to  the  chil- 
dren of  D.  Colden.  Between  the  trustee  and 
cestuia  que  trust  there  was  no  difficulty.  Their 
title  was  the  same.  Before  the  conveyance  of 
1792,  they  severally  held  different  component 
parts  (if  I  may  so  express  it)  of  the  same  title. 
The  legal  estate  was  in  C.  Colden,  while  the 
equitable  estate  rested  in  the  heirs  of  D.  Col- 
den. His  (C.  C's)  acts  were  valid  and  binding 
upon  those  heirs,  and  when  he  conveyed  to 
them  the  legal  estate,  they  took  it  subject  to 
such  equitable  interests  as  the  defendant  and 
others  had  acquired  in  the  lands,  by  virtue  of 
1OO*]  the  acts  of  *the  trustee.  So  far  from 
an  adverse  possession,  which  would  invalidate 
the  conveyances  from  C.  Colden  to  the  heirs, 
there  existed  a  tenancy.  (4  Johns.,  230.)  That 
relation  was  transferred  from  the  trustee  to  the 
heirs.  They  might  have  enforced  the  perform- 
ance of  the  contract,  and  were  bound  on  their 
part  to  give  the  title  on  the  terms  and  condi- 
tions contained  in  it. 

While  such  were  the  relations  between  these 
parties,  the  defendant,  Johnson,  Dec.  13, 1793. 
received  a  deed  from  Cooper  as  attorney  for  C. 
Colden.  At  this  time  C.  Colden  had  no  inter- 
est in  the  lands  ;  and  as  the  defendants  are 
presumed  to  have  been  conusant  of  the  convey- 
ance in  1792,  receiving  this  deed  was  an  act  of 
disloyalty  to  the  true  landlords  ;  and  may, 
therefore,  be  considered,  with  propriety,  the 
commencement  of  a  holding  adverse  to  the 
title  of  the  lessors. 

It  is  contended  that  the  execution  of  the  deed 
is  evidence  of  the  performance  of  the  contract 
by  the  defendants;  and  so  it  would  be, undoubt- 
edly, if  it  had  been  given  by  the  owner  of  the 
title  in  pursuance  of  the  contract.  But  under 
the  circumstances  of  this  case,  the  deed  of  C. 
Colden  can  have  no  more  legal  operation  upon 
the  title  of  the  defendant  than  if  it  had  been 
executed  by  John  Stiles.  It  evinces,  however, 
an  intention  to  hold  under  a  title  hostile  to  that 
of  the  lessors,  and  is,  therefore,  adverse.  That 
a  possession  taken  at  first  under  the  true  title 
may  subsequently  become  adverse,  seems  to  be 
conceded  by  several  decisions  of  this  court.  (1 
Cow.,  610  ;  18  Johns.,  488.)  And  this,  I  appre- 
hend, is  an  exception  to  the  rule  as  we  find  it 
laid  down  in  Brandt  v.  Ogden,  1  Johns.,  156, 
that  the  possession  must  be  adverse  in  its  in- 
ception. After  Dec.  13,  1793,  the  defendant 
claimed  the  entire  title,  exclusive  of  any  right 
in  another,  and  this  claim  was  in  hostility  to 
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the  title  of  the  lessors.  Whether  Mrs.  Cooper 
had  a  right  of  action  against  the  defendant  on 
the  execution  of  the  deed  to  her,  in  1792,  would 
depend  on  the  payment  of  the  interest  by  the 
defendant.  Supposing  that  to  have  been  done, 
which  we  are  warranted  in  assuming.as  the  case 
is  silent  on  the  point,  it  follows  that  Mrs. Cooper 
had  no  right  of  action  against  the  *de-  [*1O1 
fendant.  until  Dec.  13, 1793,  when  he  disclaimed 
her  title  by  taking  a  deed  from  another,  and  as 
respects  the  rights  of  the  parties,  a  stranger. 

I  assume,  then,  what  to  me  seems  undeni- 
able, that  Dec.  13, 1793,  the  defendant's  posses- 
sion became  adverse,  and  that  the  Statute  of 
Limitations  would  then  have  commenced  run- 
!  ning  but  for  the  disabilities  of  Mrs.  Cooper. 
At  this  time  she  was  an  infant  and  a  feme 
1  covert ;  and  it  is  perfectly  well  settled  that  if 
several  disabilities  exist,  when  the  right  of  ac- 
tion accrues,  the  Statute  does  not  begin  to  run 
till  the  party  has  survived  them  all.  (3  Johns. 
Ch.,  138,  1  Plowd.,  375.)  It  is  equally  well 
settled  that  cumulative  disabilities  cannot  be 
allowed.  Two  disabilities  were  existing  when 
the  right  of  action  accrued — infancy  and  co- 
verture ;  and  the  provisio  in  the  Statute  give* 
ten  years  in  which  an  action  may  be  brought, 
after  such  disabilities  removed.  The  last  of 
these  disabilities  was  removed  by  the  death  of 
Mrs.  Cooper  in  July,  1797.  Her  infancy  had 
ceased  in  Nov.  1796. 

According  to  the  construction  given  to  the 
Statute  (3  Johns.  Ch.,  137),  the  party  has,  in 
every  event,  twenty  years  to  make  his  entry  ; 
and  if  under  disability  when  the  right  accrues, 
he  has  ten  years,  and  no  more,  after  the  disa- 
bility ceases.  If  twenty  years  were  not  to  be 
allowed,  and  the  heirs  of  Mrs. Cooper  were  con- 
fined to  ten  years  after  the  death  of  their  mother, 
their  right  would  have  been  barred  in  1813, 
though  the  twenty  years  would  not  expire  till 
1817.  But  as  the  Statute  did  not  intend  to 
place  those  persons  named  in  the  proviso  in  a 
worse  condition  than  those  who  were  under  no 
disability  whatever,  it  is  a  reasonable  construc- 
tion of  the  Statute,  that  twenty  years  shall  be 
allowed  them  at  all  events.  It  may  happen 
that  this  proviso  will  give  to  some  thirty  years, 
while  others,  under  similar  disabilities,  may 
have  but  the  twenty  years.  Such  would  be  the 
situation  of  the  lessors  of  the  plaintiff,  were 
there  no  intervening  life  estate,  to  suspend 
further  the  operation  of  the  statute. 

It  becomes  important,  then,  to  inquire 
whether  Thomas  Cooper  was  tenant  by  the 
curtesy  ;  and  if  so,  what  effect  *the  [*"1O2 
existence  of  his  life  estate'has  upon  the  rights 
of  the  parties. 

To  constitute  this  estate,  four  things  are 
necessary — marriage,  seisin,  issue  born  alive, 
and  the  death  of  the  wife.  The  marriage  in 
this  case  took  place  Apr.  7,  1792.  According 
to  the  view  which  I  have  taken,  the  wife  be- 
came seised  of  the  legal  estate  Nov.  5,  1792. 
She  had  one  child  in  1793,  and  another  in  1795; 
and  died  in  1797,  when  the  husband's  estate 
became  perfect. 

It  is  objected,  however,  that  the  wife  could 
not  have  that  seisin,  in  fact,  which  is  necessary 
to  make  the  husband  tenant  by  the  curtesy. 
It  has  been  settled  by  this  court  in  the  case  of 
Jackson  v.  Sellick,  8  Johns. ,  269,  that  a  wife 
who  had  the  legal  title  to  wild  and  unculti- 
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vated  lands,  had  such  a  seisin  as  was  sufficient 
to  constitute  her  husband  tenant  by  the  curt- 
esv.  Here,  however,  there  was  an  actual  entry 
by  the  tenant  of  the  wife  ;  for  it  has  also  been 
adjudged  by  this  court,  that  a  purchaser  by 
contract  holds  as  tenant  at  will.  It  is  imma- 
terial at  what  period,  during  coverture,  the 
wife  become  seised  ;  whether  before  issue  or 
after.  Nor  is  it  material,  whether  the  issue  be 
living  at  the  time  of  the  seisin.  So,  if  the  wife 
be  seised,  and  disseised  before  issue,  yet  if  she 
have  issue  after  the  disseisin,  the  husband 
shall  hold  as  tenant  by  the  curtesy.  (Co.  Litt., 
29,  30.)  The  husband's  title  does  not  become 
perfect  till  the  death  of  the  wife,  though,  for 
some  purposes,  it  is  supposed  to  commence  at 
the  birth  of  a  child.  He  is  then  called  tenant 
by  the  curtesy  initiate,  but  not  consummate 
till  the  death  of  the  wife. 

Assuming,  then,  that  there  was  such  seisin 
in  Mrs.  Cooper  as  entitled  her  husband  to 
hold  as  tenant  by  the  curtesy,  it  becomes  nec- 
essary to  inquire,  whether  the  existence  of 
that  estate  prevents  the  operation  of  the  Stat- 
ute of  Limitations.  In  Jackson  v.  Schoanmaker, 
4  Johns.,  402,  it  was  decided  that  "  neither  a 
descent  cast  nor  the  Statute  of  Limitations 
will  affect  a  right,  if  a  particular  estate  ex- 
isted, at  the  time  of  the  disseisin,  or  when  the 
adverse  possession  began  ;  because  a  right  of 
entry  in  the  remainder-man  cannot  exist  dur- 
1O3*]  ing  *the  existence  of  the  particular 
estate  ;  and  the  laches  of  a  tenant  for  life  will 
not  affect  the  party  entitled.  An  entry,  to 
avoid  the  Statute,  must  be  an  entry  for  the 
purpose  of  taking  possession  ;  and  such  an 
entry  cannot  be  made  during  the  existence  of 
the  life  estate."  In  that  case,  the  disseisin 
happened  after  the  tenancy  by  the  curtesy  was 
consummate  ;  and  hence,  possibly,  the  peculiar 
phraseology  of  the  court,  when  they  say,  "  if 
a  particular  estate  existed  at  the  time  of  the 
disseisin,  or  when  the  adverse  possession  be- 
gan. "  I  apprehend  the  doctrine  is  equally  true, 
that  the  right  of  a  reversioner  or  remainder- 
man is  not  affected  by  the  Statute,  if  the  par- 
ticular estate  existed  when  the  right  accrued. 
And  the  same  reason  may  be  given,  for  the  one 
as  the  other  ;  because  the  right  of  entry  never 
existed  in  him,  in  reversion  or  remainder,  dur- 
ing the  continuance  of  the  particular  estate. 
When  did  the  Statute  become  operative  ?  Not 
till  the  death  of  Mrs.  Cooper,  as  that  event 
terminated  the  coverture.  But  the  same  event 
which  subjected  her  heirs  to  the  operation  of 
the  Statute,  consummated  the  particular  estate 
which  precluded  them  from  any  right  of  en- 
try ;  et  imptrtentia  excu»at  legem. 

Before  the  Statute  can,  by  any  reasonable 
construction,  be  made  to  operate,  there  must 
be  some  laches  on  the  part  of  those  asserting 
a  right  of  entry  ;  and  the  policy  of  the  Statute 
gives  to  every  claimant  at  least  ten  years, 
within  which  laches  shall  not  be  imputed. 

At  what  period  of  time,  I  would  ask,  was 
it  in  the  power  of  the  heirs  of  Mrs.  Cooper 
to  have  asserted  their  rights,  before  1817, 
when  Thomas  Cooper  died  ?  Their  infancy, 
I  admit,  is  no  excuse  for  them,  as  successive 
disabilities  are  not  allowed.  The  Statute  was 
not  operative  till  the  death  of  Mrs.  Cooper. 
It  is  true,  indeed,  that  more  than  twenty  years 
have  elapsed  since  the  adverse  possession  com- 
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menced  ;  and  more  than  ten  years  since  the 
last  disability  was  removed,  which  existed 
when  the  dissesin  took  place  ;  but  I  would 
ask,  when  were  the  claimants  guilty  of  laches  ? 
They  were  not  bound  to  make  an  entry  or 
claim  till  the  death  of  Mrs.  Cooper.  And 
from  that  period,  till  the  death  of  the  tenant 
for  life,  the  law  would  not  permit  them  to  en- 
ter. *Shall  laches,  then,  be  imputed  [*  1 04 
to  them  ?  Certainly  not.  Whether  Colden 
Cooper  was  born  before  or  after  the  disseisin, 
seems  to  me  not  to  change  the  rights  of  the 
parties.  The  lessors  of  the  plaintiff  have 
brought  their  action  within  ten  years  after  the 
operation  of  the  Statute  upon  their  claim,  ami 
are  not  barred  by  it.  Having,  in  my  opinion, 
shown  a  right  to  one  fourth  of  the  premises, 
they  are  entitled  to  judgment  for  so  much. 

WOODWORTH,  J. ,  dissenting  in  the  first  cause. 
I  am  of  opinion  that  a  legal  title  to  one  undi- 
vided fourth  part  of  the  premises  in  question 
was  conveyed  to  Catharine  Cooper  by  the  deed 
from  Cadwallader  Colden,  of  "Nov.  5,  1792. 
At  this  time  the  possession  held  under  a  con- 
tract to  sell,  given  by  William  Cooper,  as  at- 
torney for  Cadwallader  Colden,  was  not  ad- 
verse ;  because  the  purchase  rested  in  con- 
tract, and  the  conditions  were  not  yet  per- 
formed. An  adverse  possession  cannot  com- 
mence under  a  contract  to  purchase,  as  has 
been  frequently  decided  upon  reasons  fully 
assigned.  The  adverse  possession  of  Johnson 
commenced  Dec.  13.  1793,  when  Cooper  con- 
veyed to  him.  At  that  time  Catharine  Cooper 
was  an  infant  and  feme  covert.  She  died  in 
July,  1797,  leaving  a  son  born  in  1793,  since 
dead  without  issue  ;  and  Alice,  one  of  the  les- 
sors of  the  plaintiff,  born  Sept.  30,  1795. 

The  question  is,  whether  the  plaintiff  is 
bound  by  the  Statute  of  Limitations.  It  is 
contended  that  Mrs.  Swartwout  had  but  ten 
years  from  the  death  of  her  mother  to  bring 
a  suit,  because  Thomas  Cooper  was  never 
tenant  by  the  curtesy  ;  and  consequently  there 
was  no  suspension  of  the  Statute.  The  argu- 
ment is  founded  on  this,  that  it  does  not  ap- 
pear that  Colden  Cooper  was  born  before  the 
deed  executed  to  the  defendants ,  and  if  he 
was  not,  it  is  contended  that  there  was  not 
such  a  seisin  in  the  wife  as  would  make  the 
husband  tenant  by  the  curtesy  ;  or,  in  other 
words,  that  it  must  be  an  actual  seisin  after 
the  birth  of  issue  ;  and  that  a  previous  seisin 
during  the  coverture  and  before  issue,  is  in- 
sufficient. The  law  on  this  subject  is  other- 
wise. According  to  Lcl.  Coke,  if  a  man  takes 
a  woman  seised  of  lands,  and  is  disseised,  and 
then  *has  issue,  and  the  wife  dies,  he  [*1O*> 
shall  enter  and  hold  by  the  curtesy.  (1  Cruise 
Dig.,  107,  ch.  1,  sec.  li  ;  Id.,  112,  sec.  25.)  So 
that  whether  the  birth  of  Colden  Cooper  was 
before  the  deed  of  1798  or  not,  is  immaterial 
as  to  the  question  whether  Thomas  Cooper 
was  not  tenant  by  the  curtesy  at  some  period 
during  the  coverture.  Mrs.  Cooper  did  not 
take  as  heir  or  devisee,  in  which  rases  it  might 
be  necessary  for  her  to  make  an  actual  entry, 
in  order  to  enable  her  heir  to  take  by  descent, 
or  her  husband  to  be  tenant  by  the  curtesy. 
The  title  was  not  cast  on  her  by  act  of  law  ; 
but  she  took  under  a  deed  to  which  effect  is 
given  by  the  Still  uU*  of  t'ses  by  which  she  was 
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put  in  corporal  possession,  there  being  no  ad- 
verse holding  at  the  time.  (2  Bl.  Com.,  312, 
338;  1  Inst.,  29.) 

But  admitting  this  proposition  to  be  correct, 
the  material  point  is  this  :  when  did  the  right 
of  entry  flrst'accrue,  and  what  were  the  exist- 
ing disabilities  at  that  time  ?  The  answer  is, 
the  adverse  possession  commenced  Dec.  13, 
1793.  The  only  disabilities  then  existing  were 
infancy  and  coverture.  No  tenancy  by  the 
curtesy  existed  at  that  period  ;  for  it  is  not 
shown  that  Coldeii  Cooper  was  then  born. 
The  birth  of  a  child  is  necessary  to  constitute 
this  estate.  The  husband  at  that  moment  had 
no  estate  that  could  be  continued  beyond  the 
coverture  ;  for,  on  the  death  of  his  wife  with- 
out issue,  the  estate  would  have  immediately 
descended  to  her  heirs.  Whether  he  would 
ever  have  a  greater  right  was  altogether  con- 
tingent and  uncertain.  He  had  not  even  an 
inchoate  right  as  tenant  by  the  curtesy  ;  con- 
sequently, the  proviso  in  the  Statute  applied 
to  coverture  and  infancv  only,  and  gave  ten 
years  after  those  disabilities  were  removed. 
But  the  party  has  in  any  event  20  years  to 
make  his  entry,  and  as  Mrs.  Cooper  died  in 
1797,  four  years  after  her  disseisin,  the  effect 
of  the  proviso  would  be  to  give  her  heirs  six- 
teen years  after  her  death.  The  sixteen  years 
ended  in  1813.  The  law  is  well  settled  that 
the  right  of  entry  is  not  barred  until  all  the 
disabilities,  existing  when  the  right  of  action 
accrued,  are  removed  ;  that  there  cannot  be 
cumulative  disabilities  ;  for  when  the  Statute 
first  begins  to  run,  all  subsequent  disabilities 
are  disregarded.  It  is,  then,  evident,  that  al- 
though Thomas  Cooper  afterwards  became  a 
tenant  by  the  curtesy,  it  does  not  interpose 
1O6*1  any  additional  barrier  to  *prevent  the 
operation  of  the  Statute.  The  following  au- 
thorities establish  the  doctrine  laid  down  :  3 
Johns.  Ch.,  129;  18  Johns.,  44;  8  Id.,  262; 
2  Conn.,  27  ;  6 East,  80  ;  4  Mass.,  182  ;  Plowd., 
353.  As  the  deed  to  the  defendant,  Johnson, 
bears  date  Dec.  13, 1793,  and  by  the  testimony 
of  Cadwallader  D.  Golden,  it  appears  that 
Colden  Cooper  was  born  in  1793,  it  is  highly 
probable  that  his  birth  was  previous  to  the 
disseisin.  Had  this  been  shown,  then  Thomas 
Cooper  would  have  had  a  contingent  estate  as 
tenant  by  the  curtesy  ;  and  in  the  event  of  his 
surviving  his  wife  it  would  have  become  abso- 
lute. But  on  the  facts  before  us  I  am  of  opin- 
ion that  the  defendant,  Johnson,  is  entitled  to 
judgment. 

Judgment  for  the  plaintiff  in  both  causes. 

Adverse  possession— Persons  under  legal'  disability. 
Cited  in-6  Cow.,  727 ;  4  Denio,  209 ;  43  N.  Y.,  548 ;  71 
N.  Y.,  193;  2  Abb.  Pr.,  312;  17  Abb.  Pr..  128 ;  10  Bos., 
113 ;  67  Mo.,  603 ;  59  Pa.  St.,  303 ;  39  Am.  Dec.,  299 :  1 
Pirn.  &  B.,  65 ;  39  Am.  Dec.,  333  (5  Ala.,  407). 

Cannot  commence  from  holding  under  contract  to 
purchase  unless  it  is  fuliy  performed.  Cited  in— 15 
Wend.,  181:  73  N.  Y..566:  6  Barb.,  128  ;  12  Barb.,  356; 
14  Barb.,  454 ;  7  W.  Dig.,  99. 

Adverse  possession— What  amounts  tn.  Cited  in — 
12  Wend.,  675;  14  Wend.,  229;  70  N.  Y.,  152 ;  17  Barb., 
666;  11  Abb.  N.  S.,  Ill;  6  Abb.  N.  8.,  97;  3  Abb.  N. 
C.,  346;  3  Duer,  40;  1  Rob.,  471;  5  Rob.,  311,  717; 
1  Sheld.,  166. 

Also  cited  in— 5  Cow.,  484:  6  Cow.,  755;  2  Wend., 
368 ;  17  Wend.,  46 ;  3  Hill,  186 :  4  Denio,  209 :  43  N.  Y.. 
548 ;  59  N.  Y.,  139 ;  71  N.  Y.,  193 :  79  N.  Y.,  321 ;  19 
Hun.  251 ;  10  Barb..  400 ;  28  Barb.,  367 ;  37  Barb.,  250 ; 
17  Abb.  Pr.,  128 :  36  Ohio  St.,  589. 
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1.  Action  by  the  Mot/ier,for  Seduction  of  Daugh- 
ter, Sustained,  though  at  time  of  Seduction 
Daughter  was  in  the  employ  of  Another,  She 
Having  Returned  to  her  Home,  Prior  to  Birth 
of  Child.  2.  New  Trial— Grounds  for.  3. 
Excessive  Damages — Damages  for  Bringing 
up  Child,  not  Allowed.  4.  Jurors — When 
Affidavits  of,  Admissible.  5.  Proof  of  an  Al  i  bi . 

Where  the  defect,  or  objection,  appears  upon  the 
face  of  the  declaration,  the  remedy  is  by  motion  in 
arrest— not  for  a  new  trial,  even  though,  upon  mo- 
tion for  a  nonsuit  at  the  circuit,  the  judge  reserve 
the  point. 

Where  a  widow  bound  her  daughter  an  apprentice, 
who  was  seduced,  upon  which  the  indenture  was 
canceled  by  consent,  and  the  daughter  returned  to 
the  mother's  house,  and  lay  in,  there:  held  that  an 
action  on  the  case  lay  for  the  seduction  at  the  suit 
of  the  mother. 

Courts  will  not  set  aside  verdicts  in  this,  and  the 
like  action,  for  excessive  damages,  unless  they  are 
so  very  excessive  as  to  warrant  an  inference  of 
prejudice,  partiality,  passion  or  corruption  in  the 
jury. 

Affidavits  of  jurors,  may  be  received  to  show  that 
they  adopt  a  principle  in  estimating  damages  not 
allowed  by  Jaw ;  otherwise,  as  to  the  personal  mis- 
conduct of  any  of  the  jury. 

As  where,  in  case,  by  the  mother  for  seducing  her 
daughter,  they  allow  her  a  sum  for  bringing  up  the 
daughter's  child,  the  fruit  of  the  illicit  connection. 

Damages  should  not  be  allowed  on  this  ground. 

Where,  in  such  an  action,  the  daughter  swore  that 
she  was  gotten  with  child  on  the  evening  of  Friday, 
June  13,  a  time  when  the  defendant  was  in  fact 
30  or  40  miles  distance  from  her,  it  appearing  by  the 
defendant's  affidavit,  &c.,  that  he  could  not  know, 
and  had  no  reason  to  suppose  she  would  fix  on  that 
time ;  so  that  he  could  be  able  to  meet  the  evidence 
by  proof  of  an  alibi,  and  accordingly  he  did  not  at- 
tempt to  prove  the  alibi  upon  the  trial :  held,  that 
he  should  have  a  new  trial,  in  order  to  produce  evi- 
dence to  this  point,  the  case  not  coming  within  the 
objection  that  the  evidence  was  merely  to  impeach 
the  testimony  of  a  witness ;  for  it  would  go  to  dis- 
prove the  main  fact  in  question  upon  the  trial :  nor 
was  it  within  the  objection,  or  being  cumulative. 

Where  the  testimony  is  contradictory,  and  the 
credibility  of  witnesses  are  in  question,  it  is  the 
peculiar  province  of  the  jury  to  weigh  and  deter- 
mine upon  it.  The  court  will  not,  therefore,  inter- 
fere with  their  verdict,  on  the  sole  ground,  that  it  is- 
against  the  weight  of  evidence. 

Citations-3  Johns.,  182,  282,  271, 113 :  4  Johns.,  406, 
425,  488 ;  1  Johns.,  509 ;  9  Johns.,  51,  387 ;  5  East,  49 ;  a 
Burr.,  1878 ;  10  Johns.,  117,  446 ;  3  Bl.  Com..  142,  n.  13; 
2  Ld.  Raym.,  1032 ;  2  T.  R.,  168,  281;  1  Salk.,  206;  Stat. 
22  and  23  Car.  II. :  Cro.  Car.,  141,  163,  307  :  8  Johns., 
370 ;  15  Johns.,  496 ;  4  T.  R.,  651 :  12  Johns.,  235,  6,  237: 
5  Taunt.,  277 ;  11  East,  22;  2  Archb.  Pr.,  222;  5  Johns.. 
207,  249  ;  3  Cai.  57 ;  4  Bos.  and  P.,  329 ;  Tidd.  Pr.,  817 ; 
1  T.  R.,  11 ;  5  Burr.,  2657  ;  2  Bl.,  803 ;  1  Burr.,  383 ;  1 
R.  L.,  139. 

CASE  for  seduction  tried  at  the  Otsego  Cir- 
cuit, Feb.  12,  1824,  before  Nelson,  Circuit 
Judge. 

*The  declaration  was  entitled  of  |~*1O7 
May  Term,  1882;  and  stated  that  Eliza  Bowen, 


NOTE.— Seduction—  Who  man  maintain  action  for. 

The  doctrine  of  the  above  case  of  Sargent  v. ,  is 

disapproved  in  Bartley  v.  Richtmyer,  4  N.  Y.,  38. 
See  also,  George  v.VanHorn,  9  Barb.,  523 ;  Heinricks 
v.  Kerchner,  a5  Mo..  378 ;  Vossel  v.  Cole,  10  Mo.,  634. 

The  action  is  based  on  loss  of  service.  The  parent 
cannot  maintain  it  unless  the  daughter  was  in  his 
employ,  or  subject  to  his  command  at  the  time  of 
her  seduction.  Bartley  v.  Richtmyer,  4  N.  Y.,  38, 
and  authorities  there  cited ;  Nickleson  v.  Stryker, 
10  Johns.,  115:  Mulvehall  v.  Milward.  11  N.  Y.,  343 ; 
Ball  v.  Bruce,  21  111.,  161 ;  Greenwood  v.  Greenwood, 
28  Md.,  369. 

A  mere  temporary  absence  from  home  at  the  time 
of  the  seduction  does  not  bar  the  action.  Lipe  v. 
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the  daughter  of  the  plaintiff,  a  widow,  was, 
Sep.  27,  1816  (then  aged  11  years,  3  months 
and  3  days),  bound  by  indenture,  as  servant  to 
P.  F.  of  the  town  of  Butternuts,  in  Otsego  Co. , 
till  18  years  of  age  ;  that  she  was  debauched 
by  the  defendant,  May  31,  1821,  while  at  serv- 
ice with  P.  F.  under  the  indentures,  and  be- 
coming pregnant,  the  indentures  were  can- 
celed by  the  parties,  Aug.  18,  1821,  and  the 
daughter  returned  to  the  service  of  the  plaint- 
iff, and  that  Feb.  24,  1822,  while  yet  an  infant 
under  21,  and  in  the  service  of  the  plaintiff, 
she  was  delivered  of  a  male  child, per  quod,  &c. 
The  daughter  was,  as  usual,  the  principal 
witness  for  the  plaintiff,  upon  the  trial ;  and 
swore  that  she  first  saw  the  defendant,  who 
dined  at  her  master's  house,  she  waiting  upon 
the  table,  on  Friday,  June  8, 1821.  He,  at  that 
time,  said  nothing  to  her.  The  next  time  she 
saw  him  was  on  the  afternoon  of  the  Sunday 
following,  June  10.  He  came  to  her  master's 
that  day.Vhile  the  family  were  gone  to  church, 
leaving  her  and  Julia  Edson,  another  servant 
in  the  family,  at  home.  He  came  into  the 
kitchen  door  where  they  stood,  asked  for  a 
drink  of  water,  went  with  them  into  the 
kitchen,  and  staid  some  time  ;  they  all  three 
went  together  up  stairs  into  the  school  room, 
where  there  was  a  bed ;  and  after  Julia  had 
left  them  and  gone  down,  the  defendant  there 
had  connection  with  her.  He  kissed  both  her 
and  Julia  in  the  kitchen,  when  the  witness  ran 
up  stairs,  and  Julia  followed  her,  and  the  de- 
fendant came  up  after  them.  They  all  sat 
down  on  the  bed  a  few  minutes,  when  Julia 
got  up,  went  out.  and  left  the  defendant  alone 
with  the  witness,  who  did  not  ask  Julia  to 
stay,  but  only  asked  her,  as  she  went  out  at  the 
door,  not  to  leave  the  witness  alone.  They  re- 
mained in  the  room  10  or  15  minutes.  The  de- 
fendant held  her  fast,  and  asked  her  to  stay, 
but  she  did  not  suspect  what  he  wanted  of  her. 
She  did  not  know  that  the  door  was  locked 
after  Julia  went  out.  The  defendant  had  con- 
nection with  her  twice  in  the  school  room 
after  Julia  went  out.  He  promised  her  (and 
1O8*]  she  believed  him)  that  if  *anything 
happened,  he  would  take  care  of  her  for  life. 
The  next  time  the  defendant  saw  her  was 
Wednesday  evening,  June  13.  He  came  to 
her  at  her  master's  wood  house,  where  she  was 
picking  up  chips.  No  previous  appointment 
had  been  made  ;  but  on  his  request,  she  went 
with  him  to  the  alders,  on  the  bank  of  a  neigh- 
boring creek,  where  she  had  connection  with 
him  once.  They  were  there  about  half  an 
hour  or  three  quarters.  She  believed  that  at 
thut  time  she  became  with  child  by  him. 


This  witness  having  proved  the  other  facts 
recited  in  the  declaration,  the  plaintiff  rested. 
Her  mother  resided  in  Boston,  Mass.,  where 
the  child  was  born. 

The  defendant's  counsel  then  moved  for  a 
nonsuit,  on  the  ground  that  the  action  was  not 
sustainable  by  the  mother,  as  the  injury  was 
alleged  and  proved  to  have  been  committed 
while  the  daughter  was  an  indented  servant  of 
P.  F. 

The  judge  denied  the  motion,  but  reserved 
the  point. 

The  defendant's  counsel  then  read  a  deposi- 
tion of  P.  F.  the  master,  taken  by  consent  ; 
and  introduced  several  witnesses,  viz  :  Julia 
Edson,  a  servant  with  the  daughter;  Richard 
Hughes  and  Crowell  Gifford,  hired  men  at  her 
master's  in  1820  and  1821;  Caty  Edwards,  in- 
timately acquainted  with  her.  in  the  spring  of 
1821,  and  Doct.  Wing,  a  physician  in  the  town 
of  Butternuts. 

P.  F.,  Julia  Edson,  and  Caty  Edwards 
proved  several  instances  of  loose,  familiar  and 
improper  conduct  in  the  daughter,  especially 
with  the  men  servants  of  P.  F.,  in  consequence 
of  which  he  had  made  up  his  mind  to  discharge 
her  in  Apr.  1821,  but  was  deterred  by  her 
humble  and  supplicating  entreaties  and  prom- 
ises of  amendment ;  and  Hughes  and  Gifford 
proved  positively  that  she  had  had  carnal  con- 
nection with  men,  a  little  time  before  that 
sworn  to  by  her  with  the  defendant. 

Witnesses  were  also  sworn  on  the  part  of  the 
plaintiff,  who  proved  that  Julia  Edson,  Caty 
Edwards,  Hughes  and  Gifford  had  repeatedly 
admitted,  in  general  terms,  either  that  the 
daughter's  conduct  had  been  proper,  or  that 
they  knew  nothing  against  her. 

*The  counsel  for  the  plaintiff,  in  [*1O9 
summing  up,  admitted  that  the  plaintiff  did 
not  claim  there  was  any  seduction  ;  but  they 
contended  that  the  facts  showed  the  defendant 
to  be  the  father  of  the  child. 

Verdict  for  the  plaintiff  for  $920  damages. 

A  motion  was  now  made  in  behalf  of  the  de- 
fendant for  a  new  trial,  not  only  upon  the 
above  case  ;  but  also  because,  as  was  now 
shown  by  affidavit,  the  plaintiff's  counsel  upon 
the  trial,  in  summing  up  to  the  jury,  beside 
claiming  for  expense  and  loss  of  service,  told 
the  jury  that  they  should  find  a  sum  for  the 
plaintiff  sufficient  to  support  and  bring  up  the 
child  till  it  was  of  an  age  to  support  itself ; 
which,  not  being  corrected  by  the  judge  in  his 
charge,  two  of  the  jury  swore  was  allowed  by 
the  jury  ;  and  one  of  them  swore  that  thfs 
made  $900,  out  of  the  $920  which  they  found 
— $20  being  all  they  would  have  allowed  for 


Eisenlerd.  32  N.  Y.,  229  :  Keller  v.  Donnelly.  5  Md., 
211 :  Wallace  v.  Clark,  2  Overt..  93. 

It  in  only  iiecftiwan/  toithow  that  the  parent  has  the 
li-jfiil  riffht  at  the  time  to  command  the  services  of 
the  daughter,  and  slight  evidence  of  loss  of  service 
is  a  sufficient  basis  for  the  action.  Mulvehall  v. 
Milward.  11  X.  Y.,  343:  Clark  v.  Fitch,  2  Wend..  459 ; 
Martin  v.  Payne,  9  Johns.,  387 ;  Kennedy  v.  Shea, 
110  Muss..  147  :  14  Am.  Hep..  584  :  White  v.  Murtland. 
71  III..  252  ;  22  Am.  Hep.,  100 :  Updeffraff  v.  Bennett. 
8  Clarke  da.)  72;  Boyd  v.  Hird.  H  Black  f,  113.  See, 
also,  Griffiths  v.  Teet«ren,  28  Enjr.  L-  &  Eq.,  371  ; 
Bennet  v  Alcott,2T.  K..  1«6 ;  Hist  v.  Faux,  4  B.  & 
8.,  409. 

After  the  death  of  the.  father,  the  mother  may  main- 
tain the  action.  Badtrley  v.  Decker,  44  Barb.,  577 ; 
Furman  v.  Van  Sis*-.  fttt  X.  Y.,  435  :  15  Am.  Hep..  441, 
note ;  Gray  v.  Durland,  51  N.  Y.,  424 ;  Keller  v.  Don- 
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nelly,  5  Md.,  211 :  Coon  v.  Moffett,  2  Pen.  (N.  J.).  583. 
But  see  Heinrioks  v.  Kerchner,  35  Mo.,  378:  South 
v.  Denniston,  2  Watt*.  474. 

The  act  inn  ntau  he  maintained  l>uanu  JKTSOM  stand- 
ing in  If  >co  parr  nt  in  to  the  person  seduced.  Braeey 
v.  Kibbe,  31  Barb.,  273:  Certwell  v.  Hoy  t,  0  Hun.  575; 
Insrcrsoll  v.  Jones.  5  Barb..  6«1 ;  Davidson  v.  God- 
dall.  18  X.  H.,  423;  Ball  v.  Bruce.  21  III.,  161  :  Kelley 
v.  Donnelly,  5  Md..  211  :  Fernsler  v.  Mover,  3  Watts 
A  SCTJT-.  41«:  Blanc-hard  v.  Ilsley,  120  Mass.,  4K7  ;  X'l 
Am.  Hep..  535;  Mtuivell  v.  Thomson,  2Cnr.&  P..3«t: 
Edmondson  v.  Mitchell,  2  T.  K.,  4. 

Where  the  daughter  i*  in  tlir  rm/rfof/  <>f  another,  antl 
her  father  cannot  command  hrr  iterrice*,  he  cannot 
maintain  the  action.  Daln  v.  Wyeoff.  7  N.  Y..  191  : 
White  v.  Murtland.  71  111.,  252:22  Am.  Hep.,  100: 
Speight  v.  Oltvlera,  S  Stark.,  4Wi.  But  see  Daln  v. 
Wycoff.  18  X.  Y.,  45. 
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expense  and  loss  of  service  ;  and  that  they  al- 
lowed nothing  for  violating  the  daughter's 
chastity,  or  corrupting  her  morals. 

Another  ground  of  the  motion  was  surprise 
upon  the  trial,  that  the  daughter  should  have 
sworn  to  the  connection  by  which  she  became 
pregnant  on  the  evening  of  Wednesday,  June 
13,  1821  ;  whereas  the  defendant  could  prove 
by  several  witnesses  (and  he  produced  their 
affidavits  to  this  .effect)  that  he  was  traveling 
in  a  wagon,  a  considerable  distance  from  her 
master's,  on  his  way  to  Albany,  at  the  very 
time  of  this  alleged  connection  ;  and  had  been 
so  traveling  during  the  whole  of  June  13,  1821. 

Other  particulars,  both  as  to  the  case  and 
affidavits,  will  be  found  stated  in  the  opinion 
of  the  court. 

T.  J.  Oakley,  for  the  defendant : 

1.  The  action  was  not  sustainable  by  the 
mother.     The  relation  of  mistress  and  servant 
did  not  exist  at  the  time  of  the  injury.     The 
master  alone  could  sue.     The  mother  had  no 
right  to  recall  the  child  to  her  service.      Had 
she  left  her  mother,  without  an  intention  to 
return,  though  not  indented,  this  action  would 
not  lie  at  the  suit  of  the  mother.      Martin  v. 
Payne,  9  Johns.,  387;  3  Bl.  Com.,  142,  and 
1 1O*]  *Christian's  note  13,   citing  4  Burr., 
1878  ;  Selw.   N.  P.,  1083,  1084.     The  seduc- 
tion is  the  gravamen;  and  this  must  be  fol- 
lowed by,  and  combined  with  loss  of  service. 
Neither  is  sufficient  of  itself  to  sustain  the  ac- 
tion.    Neither  the  whole,  nor  any  part  of  the 
cause  of  action,  could  be  transferred  from  the 
master  to  the  mother,  by  canceling  the  ident- 
ures. 

2.  It  was  impossible  for  the  defendant  to 
anticipate  the  bearing  and  importance  of  the 
newly  discovered  evidence  ;  and  in  that  sense 
it  was  out  of  his  power  to  produce  it.     This 
part  of  the  case  is  plainly  within  Jackson  v. 
Laird,  8  Johns.,  489. 

3.  I  am  aware  of  the  general  rule,  which 
forbids  the  affidavits  of  jurors,  in  impeach- 
ment of  their  verdict ;    but  I  apprehend  the 
rule  relates  to  an  impeachment,  by  showing 
some  personal  misconduct,  not  to  a  plain  mis- 
conception of  the  principle  or  law  of  the  case. 
In  Smith  v.  Cheetham,  3  Cai.,  57,  the  court  re- 
ceived affidavits  of  the  confession  of  the  jury 
as  to  their  misconduct.     The  reasoning  of  Liv- 
ingston, J.,  is  certainly  very  forcible  in  favor 
of  going  this  length,  and  indeed    receiving 
their  affidavits,     And  Kent,  Ch.  J.,  who  was 
opposed  to  him,  received  the  affidavits  of  the 
constable  as  to  the  manner  in  which  the  ver- 
dict was  formed.     The  court  may  certainly 
then  hear  of  this  from  affidavits  ;  and  our  view 
of  the  case  is  sanctioned  by  the  introduction 
to  the  opinion  which  Wood  worth,  /.,  delivered 
in  Williams  v.  Baldwin,  18  Johns.,  489.     It  is 
evident,  from  his  language,  that  the  court  must 
have  inquired  into  the  principles  upon  which 
the  jury  proceeded  ;  and  probably  through  af- 
fidavits of  the  jurors  themselves. 

To  say  that  affidavits  must  in  all  cases  be  ex- 
cluded, under  the  notion  of  some  technical 
rule,  is  certainly  losing  sight  of  good  sense.  I 
think  it  will  be  found,  that  all  the  cases  exclud- 
ing jurors'  affidavits,  go  upon  the  impeachment 
of  their  conduct. 

4.  The  damages  are  excessive,  and  the  ver- 
dict against  evidence. 
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*M;:  S.  A.  Foot,  contra.  The  error  [*1 1 1 
upon  which  the  defendant's  counsel  sought  to 
nonsuit  us  upon  the  trial,  appears  upon  the 
face  of  the  declaration.  It  is  not,  therefore, 
the  subject  of  such  an  objection  ;  but  be  it 
ever  so  great  a  defect,  the  remedy  is  only  by 
moving  in  arrest  of  judgment  Meyer  v. 
M'Lean,  1  Johns.,  509  ;  Smith  v.  Elder,  3  Id., 
105,  113 ;  Van  Vechten  v.  Graven,  4  Id.,  403. 

But  the  cause  of  action  is  well  stated.  The 
daughter  was  to  serve  till  18,  not  21,  and  the 
indentures  were  canceled  before  18.  Fictions 
and  construction 'have  been  resorted  to  in  sup- 
port of  this  action.  There  need  not  be  an  act- 
ual, but  the  constructive  relation  of  master 
and  servant,  is  enough.  Absence  from  the 
father's  house  is  no  objection,  if  the  child  be 
under  age;  Nickleson  \.  Striker,  10  Johns.,  115; 
and  though  I  need  not,  yet  I  might,  in  this 
case,  ask  the  court  to  go  on  the  mere  relation 
of  parent  and  child.  The  disgrace  and  moral 
desolation  of  families,  evil  example,  the  viola- 
tion of  the  good  order  of  society,  &c.,  always 
enter  into  this  action. 

In  Martin  v.  Payne,  Spencer,  J.,  puts  the 
case  of  a  daughter  absent  at  a  boarding  school ; 
and  Judge  Reeve,  in  his  treatise  on  Domestic 
Relations,  292,  puts  the  very  case  under  con- 
sideration, as  forming  the  proper  subject  of  an 
action  upon  general  principles.  Here,  too,  the 
master  has  abandoned  the  child,  and  turned 
her  over  to  the  parent.  Should  the  action  in 
such  a  case,  or  indeed;  in  any  case,  depend 
upon  the  mere  volition  of  the  master  ?  There 
was  an  intention  to  return,  within  the  cases. 
There  was  an  actual  return,  and  consequential 
damages,  the  object  of  an  action  on  the  case, 
as  contradistinguished  from  trespass.  Three 
justices  might  have  dissolved  the  contract  of 
binding  (1  R.  L.,  139),  and  the  parties  have 
done  no  more  than  would  have  been  done  un- 
der the  Statute. 

Suppose  a  daughter  seduced  by  the  master 
himself,  and  discharged  by  the  justices,  or  by 
consent  of  parties,  is  it  to  be  endured  that  the 
injured  parent  shall  have  no  remedy  ?  Yet 
she  has  none,  if  all  depends  upon  the  will  of 
the  master. 

The  court  will  not  interfere  in  actions  of  this 
kind,  either  upon  the  ground  of  excessive  dam- 
ages, or  that  the  verdict  *is  against  the  [*1 12 
weight  of  evidence.  Coleman  v.  Southwick,  9 
Johns.,  45;  Southwick  v.  Stevens,  10  Id.,  443; 
Ward  v.  Center,  3  Id. ,  271  ;  Jarvis  v.  Hatheway, 
Id.,  180,  183;  Feeler  v.  Whipple,  8  Id.,  369  ; 
Woodward  v.  Paine,  15  Id.,  493. 

It  is  well  settled,  that  where  the  party  comes 
upon  newly  discovered  evidence,  he  must  show 
due  diligence  to  obtain  it  in  the  first  instance. 
The  least  laches  are  an  objection.  HoUings- 
worth  v.  Napier,  3  Cai.,  186.  It  is  never  al- 
lowed where  the  newly  discovered  evidence 
goes  fo  impeach  a  witness.  Bunn  v.  Hoyt,  3 
Johns.,  255;  Dwyee  v.  Dennison,  5  Id.,  248; 
Shumway  v.  Fowler,  4  Id. ,  425  ;  Halsey  v.  Wat- 
son, 1  Cai.,  24,  25.  Shumway  v.  Fowler  was 
this  very  case. 

Another  decisive  objection  to  the  newly  dis- 
covered evidence  is  that  it  is  cumulative. 

The  affidavits  of  the  jurors  are  clearly  not 
receivable.  Dana  v.  Tucker,  4  Johns.,  487. 
In  no  case  can  a  verdict  stand,  if  the  party  be 
allowed  to  go  round  to  the  jury,  and  fish  out 
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of  a  few  of  them  some  strange  reason  for  their 
finding. 

But  it  was  proper  to  allow  damages  for 
bringing  up  the  child.  It  being  born  out  of 
the  State,  the  overseers  and  justices  of  Butter- 
nuts, or  any  other  town  in  this  State,  could 
give  no  relief. 

Mr.  Oakley,  in  reply.  The  general  rule  may 
be,  as  stated  by  the  plaintiff's  counsel,  that 
where  the  defect  appears  of  record,  the  rem- 
edy is  by  motion  in  arrest  ;  and  not  for  a  new 
trial.  But  it  cannot  apply  where  the  point  is 
reserved  by  the  judge,  and"  spread  upon  a  case. 
Beside,  will  not  the  court  give  a  new  trial, 
when  they  see,  in  any  form,  that  neither  by  the 
declaration,  nor  the  proof  in  its  support,  can 
the  plaintiff  ever  be  entitled  to  recover  ? 

All  the  cases,  and  especially  Nickleson  v. 
Stryker,  cited  on  the  other  side,  are  explicit, 
that,  to  entitle  the  plaintiff  to  this  action,  there 
must  be  a  present  right  of  service  in  him  ;  that 
the  relation  of  master  and  servant  must  exist 
either  actually  or  constructively,  at  the  time  of 
113*]  the  seduction.  Where  *the  child  is 
apprenticed,  no  right  of  this  kind  exists  in  any 
but  the  master  named  as  such  in  the  indent- 
ures. Martin  v.  Payne  goes  upon  the  present 
right  of  service.  It  admits  that  the  want  of 
this  right  would  deprive  the  parent  of  the  ac- 
tion. The  illustration  put  there,  of  a  daughter 
at  a  boarding  school,  most  powerfully  enforces 
this  very  distinction.  The  daughter  here  was 
the  servant,  both  dejure  and  de  facto,  of  P.  F. 
Whether  of  full  age  is  not  the  criterion.  Age 
is  looked  to  only  to  decide  the  constructive 
relation.  Although  the  daughter  be  under 
age,  the  relation  of  servant  to  her  parent  ceases 
when  the  truth  is  known  that  she  is  the  indent- 
ed servant  of  another.  If  the  master  himself 
commit  the  injury,  the  law  would  dissolve  the 
indentures,  and  then  the  right  of  action  would 
arise.  That  case  makes  nothing  in  favor  of  a 
claim  against  a  third  person. 

I  had  always  supposed  that  where  a  plaintiff 
brings  an  action  on  the  case,  he  must  make  out 
his  whole  case.  It  is  the  act  of  the  defendant 
which  makes  him  liable — the  seduction.  Ex- 
penditure, loss  of  service,  disgrace,  &c.,  are 
mere  items  of  damage,  mere  consequences  re- 
sulting; to  the  mother,  while  the  case  remains 
with  P.  P.  There  are  various  instances  of 
this,  and  the  like  actions,  by  one  standing  in 
toco  pare  ntis.  Edmonwnv.  Machett,  2  T.  R.,  4, 
was  one  where  the  question  came  up  on  the 
rule  of  damages  to  be  adopted  in  reference  to 
that  relation.  But  whenever  the  question  has 
arisen  upon  the  right  of  action,  it  has  always 
been  put  upon  the  relation  Of  master  and  serv- 
ant existing  at  the  time. 

Mr.  Foot  here  mentioned  the  case  of  words 
not  slanderous  of  themselves,  but  resulting  in 
loss  to  the  party  of  whom  they  are  spoken. 
He  said  the  Statute  of  Limitations  ran  in  such 
a  case  only  from  the  time  when  the  damage 
arose ;  not  from  the  time  of  speaking  the 
words.  This  had  been  holden  of  a  loss  of 
marriage  by  speaking  words. 

Mr.  Oakley.  In  the  case  put,  there  is  no  act 
which,  per  tte,  would  make  the  party  liable  at 
all.  The  special  damage  alone  is  the  cause. 
But  follow  the  illustration  from  the  doctrine 
of  slander.  Suppose  one  to  hold  a  particular 
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enables  the  slander  to  affect  him,  but  which  he 
abandons  before  action  ;  could  he  yet  sue  for 
the  words  ?  I  should  suppose  not. 

The  new  evidence  upon  which  we  move  goes 
to  disprove  the  main  fact  in  the  cause  by  prov- 
ing another  directly  inconsistent  with  it.  The 
defendant,  conscious  of  no  connection  what- 
ever with  this  female,  who  pretends  she  was 
seduced  by  him,  could  not  fix  upon  any  time 
when  he  was  out  of  the  County  of  Otsego  as 
the  one  which  she  would  take  for  the  time  of 
the  offense.  Nor  is  the  evidence  cumulative. 
The  fact  of  an  alibi  was  not  set  up,  or  attempt- 
ed to  be  proved  on  .the  trial. 

Courts  will  always  interfere  where  the  jury 
have  mistaken  the  law.  True,  they  generally 
examine  into  this  on  the  case  made ;  but  where 
it  appears  equally  plain  in  any  other  way  the 
same  result  should  follow.  The  argument 
upon  this  point  is  a  mere  dispute  about  form. 

SUTHERLAND,  J.  This  is  an  application  for 
a  new  trial  on  the  following  grounds : 

1.  That  the  action  cannot  be  sustained  by 
the  mother  (the  present  plaintiff)  at  all,  be- 
cause the  daughter,  at  the  time  when  the  al- 
leged injury  was  committed,  was  an  indented 
apprentice  and  in  the  actual  service  of  her 
master ;  and  the  subsequent  canceling  of  the 
indentures  could   not   transfer   the    right   of 
action,  which  previously  belonged  to  the  mas- 
ter, to  the  mother. 

2.  That  the  verdict  is  against  the  weight  of 
evidence ;  and, 

3.  That  the  damages  are  excessive. 

A  new  trial  is  also  moved  for  on  the  ground 
of  newly  discovered  evidence,  which  will  be 
subsequently  considered. 

Whether  the  declaration  discloses  a  good 
cause  of  action  in  favor  of  the  present  plaint- 
iff or  not,  is  a  question  which  cannot  arise 
upon  this  motion.  If  it  does  not  disclose  a 
good  cause  of  action,  it  is  apparent  upon  the 
record,  and  must  be  taken  advantage  of  by 
motion  in  arrest  of  judgment.  This  ground 
of  objection  is  founded  upon  the  alleged  error 
of  the  judge  who  tried  the  cause,  in  refusing 
to  nonsuit  the  plaintiff.  But  the  judge  at  the 
trial  was  only  authorized  to  try  *the  [*  1 1 5 
issues  of  fact  between  the  parties,  and  was  not 
to  decide  upon  the  pleadings,  or  whether  the 
facts  set  forth  in  the  declaration,  if  true, 
would  or  would  not  entitle  the  plaintiff  to 
judgment  on  the  coming  in  of  the  jwstea.  Ward 
v.  Center,  3  Johns. ,  271  ;  Smith  v.  Elder,  3 
Johns.,  113;  Van  Vechten  v.  Graves,  4  Johns., 
406  ;  Meyer  v.  .\f'Lean,  .1  Johns.,  509. 

But  it  may  be  desirable  to  the  parties  to 
have  the  opinion  of  the  court  expressed  upon 
the  point  whether  the  present  plaintiff  can  sus- 
tain this  action,  as  that  question  will  undoubt- 
edly arise,  and  be  regularly  brought  before 
the  court,  in  the  event  of  a  new  trial  being 
granted  upon  any  of  the  grounds  on  which  it 
is  now  asked. 

In  Martin  v.  Payne,  9  Johns.,  387,  the 
daughter,  at  the  time  of  her  seduction,  resided 
in  the  family  of  her  uncle,  with  the  consent  of 
her  father,  and  worked  for  her  uncle  when 
she  pleased,  for  which  he  agreed  to  pay  her ; 
but  there  was  no  agreement  for  her  continu- 
ance with  him  for  any  definite  time.  Previous 
to  her  seduction  she  had  no  expectation  of  re- 
turning to  her  father's  house*  to  reside  ;  yet, 
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being  under  age,  and  having  returned  imme- 
diately after  her  seduction,  and  he  having 
supported  her  and  borne  all  the  expenses  inci- 
dent to  her  confinement,  it  was  held  that  he 
was  entitled  to  an  action  on  the  case  against 
her  seducer  for  debauching  her  per  quod  ser- 
mtium  amisit.  Spencer,  J.,  in  delivering  the 
opinion  of  the  court,  says,  "in  the  present 
case  the  father  had  made  no  contract  for  hir- 
ing out  his  daughter,  and  the  relation  of  mas- 
ter and  servant  did  exist  from  the  legal  control 
he  had  over  her  services ;  and  although  she 
had  no  intention  of  returning,  that  did  not  ter- 
minate the  relation,  because  her  volition  could 
not  affect  his  right."  And  he  remarks  that 
the  case  of  Dean  v.  Peel,  5  East,  49,  is  the  only 
one  in  which  the  right  of  the  father  to  main- 
tain an  action  for  debauching  his  daughter 
whilst  under  age  has  ever  been  denied ;  and 
that  he  considered  it  a  departure  from  all 
former  decisions  upon  the  subject.  Where 
the  daughter  is  over  twenty-one  years  of  age, 
and  in  the  service  of  another,  the  action  is  not 
maintainable.  (3  Burr.,  1878.)  She  must, 
1 1 6*]  when  of  age,  be  in  her  father's  *service, 
so  as  to  constitute  in  law  and  in  fact  the  rela- 
tion of  master  and  servant,  in  order  to  entitle 
the  father  to  maintain  an  action  for  debauch- 
ing her.  NicMeson  v.  Stryker,  10  Johns.,  117. 

It  must  be  conceded  that  if  the  indentures 
of  apprenticeship  had  not  been  canceled  or  vol- 
untarily rescinded  by  the  parties,  the  mother 
could  not  have  maintained  this  suit.  It  is  not 
founded  upon  the  relation  of  parent  and  child, 
but  of  master  and  servant ;  and  where  the  lat- 
ter relation  does  not  exist,  either  in  fact  or  in 
judgment  of  law,  no  loss  of  service  can  be 
alleged  or  proved,  without  which  an  action  on 
the  case  for  seduction  cannot  be  sustained. 
The  apprentice,  by  suffering  herself  to  be  de- 
bauched and  thereby  rendered  incapable  of 
performing  her  part  of  the  indentures,  virt- 
ually abrogated  them  by  putting  it  in  the 
power  of  the  master  to  have  them  dissolved 
and  discharged  at  his  pleasure.  It  is  expressly 
provided  by  the  llth  section  of  the  Act  con- 
cerning Apprentices  and  Servants,  1  R.  L., 
139,  that  it  shall  be  lawful  for  three  justices, 
&c.,  upon  application  or  complaint  made  upon 
oath  by  any  master  or  mistress  against  any 
apprentice  or  servant,  touching  or  concerning 
any  misdemeanor,  miscarriage  or  ill  behavior, 
&c.,  to  hear,  examine  and  determine  the  same, 
and  to  punish  the  offender  by  commitment, 
&c.,  or  otherwise,  by  discharging  such  appren- 
tice or  servant  by  warrant  or  certificate  under 
their  hands  and  seals,  &c.  That  the  offense 
in  this  case  is  one  for  which  the  apprentice  or 
servant  would  have  been  discharged  there  can 
be  no  doubt.  And  it  is  equally  clear  that  the 
parties  had  a  right  voluntarily  to  abandon  a 
contract  which  would  have  been  canceled 
upon  application  to  the  competent  authorities. 
I  consider  the  indentures,  therefore,  as  legally 
canceled  from  Aug.  18,  1821,  when,  by  the 
mutual  consent  of  the  parties,  they  were  given 
up.  She  then  returned  to  the  house  of  her 
mother,  and  from  that  period,  at  least,  the  re- 
lation of  mistress  and  servant  was  restored 
between  them. 

In  an  action  of  trespass  on  the  case,  for  an 
injury  like  this,  the  real  cause  of  action  is  the 
expenditure  of  money  and  [the  loss  of  service 
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consequent  upon  the  seduction.  Hence  the 
*action  cannot  be  sustained  for  seduc-  [*1 17 
tiou  unless  it  is  followed  by  pregnancy  or  the 
loss  of  health  and,  consequently,  of  service. 
(3  Bl.  Com.,  142,  note  13.)  The  per  quod  is  the 
gist  of  the  action.  But  trespass  may  be  main- 
tained where  the  defendant  illegally  enters  the 
father's  house,  and  debauching  his  daughter 
may  be  stated  and  proved  as  an  aggravation 
of  the  trespass,  although  it  may  not  have  been 
followed  by  the  consequences  of  pregnancy. 

Where  the  action  is  trespass,  whether  it  be 
followed  by  pregnancy  or  not,  the  illegal  entry 
is  considered  the  gist  of  the  action,  and  the 
loss  of  service,  &c.,  merely  as  consequential. 
If  the  trespass,  therefore,  be  not  proved,  the 
plaintiff  cannot  in  such  case  recover.  2  Ld. 
Raym.,  1032;  Bennett  v.  Alcott,  2  T.  R.,  168, 
per  Buller,  J. ;  3  Bl.  Com.,  143,  note  13. 

It  would  seem,  according  to  the?e  princi- 
ples, not  to  be  material  who  was  entitled  to 
the  services  of  the  female  at  the  time  of  the 
seduction,  when  the  action  is  case.  But  the 
real  inquiry  is,  upon  whom  has  the  conse- 
quential injury  fallen — the  expense  attending 
her  confinement  and  the  loss  of  her  services  1 

Suppose  a  daughter  hired  out  by  her  parent 
for  a  month,  or  six  months,  and  debauched 
during  her  service,  but  the  fact  not  known  nor 
the  consequences  of  it  apparent  until  after  the 
expiration  of  her  term  of  service  and  her  re- 
turn to  her  father's  house,  is  there  no  remedy 
in  such  a  case  1  If  there  is,  it  must  belong  to 
the  parent.  For  if  the  circumstances  of  the 
case  would  support  trespass  in  the  name  of 
the  master,  the  recovery  would  be  nominal 
merely,  as  he  could  not  aver  or  prove  the  con- 
sequential injury  by  way  of  aggravation.  Or 
suppose  the  case  put  by  counsel  upon  the  ar- 
gument, that  an  indented  or  hired  servant  is 
debauched  by  her  master,  has  the  parent  no 
redress  1  The  supposition  is  not  to  be  en- 
dured. It  cannot,  therefore,  be  necessary,  ac- 
cording to  the  theory  or  just  principles  by 
which  this  action  is  regulated,  that  the  parent, 
in  order  to  sustain  it,  should  be  entitled  to  the 
services  of  the  daughter  at  the  very  instant 
when  the  act  is  committed  which  subsequently 
results  in  a  *loss  of  service  or  neces-  [*11& 
sary  pecuniary  disbursements.  The  latter  cir- 
cumstances constitute  the  real  gravemen  ;  and 
if  that  fall  upon  the  parent,  it  entitles  him  to 
the  legal  redress.  In  Brown  v.  Gibbons,  1 
Salk.,  206,  it  is  said  if  a  man  bring  trespass 
for  beating  his  servant,  per  quod  servitium 
amtsit,  it  is  not  an  action  of  assault  and  bat- 
tery, within  the  Statute  of  22  and  23  Car.  2, 
but  is  an  action  founded  on  the  special  dam- 
age. So  in  slander,  where  the  words  are  not 
actionable  in  themselves,  and  special  damage 
is  alleged,  that  is  considered  the  cause  of  ac- 
tion for  some  purposes.  (Cro.  Car.,  141,  163, 
307.) 

The  very  act  of  prostitution  may  be  consid- 
ered an  abrogation  of  the  contract  or  indent- 
ures of  service,  at  the  election  of  the  master  ; 
and  when  he  makes  his  election,  as  taking 
effect  by  relation,  from  the  time  when  the  act 
was  committed. 

I  am,  therefore,  very  clearly  of  opinion  that 
the  parent,  in  this  case,  can  sustain  the  action. 

There  is  no  ground  for  interfering  with  the 
verdict  as  being  against  the  weight  of  ev- 
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idence,  upon  the  fact  of  seduction.  It  was  pos- 
itively and  circumstantially  sworn  to  by  the 
daughter  ;  and  although,  as  to  some  of  the 
particulars,  she  was  contradicted  by  Miss  Ed- 
son,  and  her  veracity  may  be  considered  as 
impeached  by  other  witnesses,  still  the  jury 
believed  her  ;  and  it  was  their  peculiar  prov- 
ince to  decide  upon  the  credibility  of  conflict- 
ing witnesses.  Under  such  circumstances,  par- 
ticularly in  actions  of  this  nature,  the  court 
never  disturb  the  finding  of  a  jury.  (3  Johns., 
182.  282  ;  8  Johns.,  370  ;  15  Johns.,  496.) 

Nor  do  I  think  we  are  authorized  to  inter- 
fere on  the  ground  of  the  excessiveness  of  the 
damages,  although  they  appear  to  us  much 
larger  than  they  should  have  been.  There  were 
no  aggravating  circumstances  in  the  case  ;  no 
arts  of  seduction  were  used,  for  none  were 
necessary.  The  character  of  the  daughter  had 
long  been  considered  loose  and  abandoned. 
There  were  no  wounded  feelings,  or  blasted 
reputation  to  aggravate  the  moral  impropriety 
of  the  defendant's  conduct,  and  to  call  for  ex- 
emplary damages.  We  should  have  been  better 
satisfied  with  a  verdict,  barely  sufficient  to  re- 
1 19*]  munerate  *the  plaintiff  for  her  actual 
loss.  But  the  damages  are  not  so  flagrantly 
outrageous  and  extravagant  as  necessarily  to 
evince  intemperance,  passion,  partiality  or  cor- 
ruption on  the  part  of  the  jury  ;  and  where 
that  is  not  the  case,  the  court  will  not  under- 
take to  set  their  judgment  on  a  question  of 
damages,  in  an  action  of  this  nature,  in  oppo- 
sition to  the  judgment  of  the  jury.  It  is  the 
judgment  of  the  jury,  and  not  of  the  court 
which  is  to  determine  the  damages  in  actions 
for  personal  injuries.  Coleman  v.  Southwick,  9 
Johns.,  51 ;  M'Connell  v.  Hampton,  12  Johns., 
235,  236  ;  10  Johns.,  446.  In  Duberley  v.  Gun- 
ning, 4  T.  R.,  651.  which  was  an  action  for 
criminal  conversation,  the  evidence  showed 
that  the  husband  had  been  guilty  of  gross 
negligence  and  inattention  to  the  conduct  of 
his  wife,  with  respect  to  the  defendant.  That 
he  had  suffered  many  indecent  familiarities 
between  them  in  his  presence,  while  he  was 
engaged  in  similar  conduct  with  another 
woman  ;  and  Ld.  Kenyon  charged  the  jury 
that  those  circumstances,  if  they  did  not  en- 
tirely take  away  the  ground  of  action,  went 
very  far  in  mitigation  of  damages.  The  jury, 
notwithstanding  the  charge,  found  a  verdict 
for  the  plaintiff  for  £5,000.  Upon  a  motion  for 
a  new  trial,  on  thegroundof  the  excessiveness 
of  the  damages,  Ld.  Kenyon  admitted  that  the 
damages  were  much  larger  than  they  ought  to 
have  been,  and  that  he  should  have  been  satis- 
fied with  nominal  damages  ;  but  he  observed 
he  had  known  instances  of  much  greater  dam- 
ages given  in  that  kind  of  cases,  which  were 
never  got  rid  of  by  granting  new  trials  ;  that 
he  had  never  known  an  instance  in  which  a 
new  trial  had  been  granted,  in  such  a  case, 
upon  the  ground  of  excessive  damages  ;  and 
although  he  felt  great  difficulties  on  the  one 
side  as  well  as  the  other,  he  had  not  courage 
enough  to  make  the  first  precedent  of  granting 
a  new  trial  under  such  circumstances.  Mr, 
,/untife  Buller  was  of  opinion,  in  that  case,  that 
the  defendant  was  entitled  to  a  verdict  :  that 
the  conduct  of  the  husband  was  such  as  to  au- 
thorize the  conclusion  of  his  consent  to  the 
prostitution  of  the  wife.  He  was  for  granting 
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a  new  trial  ;  yet  the  other  judges  agreed  with 
Ld.  Kenyon,  that  even  in  *sucha  case,  [*12O 
they  were  not  authorized  to  set  aside  the  ver- 
dict. 

The  present  action  is  of  the  same  nature  and 
character,  as  an  action  for  criminal  conversa- 
tion, which  Spencer,  /.,  in  M'Connell  v. 
Hampton,  12  Johns.,  237,  considered  as  ex- 
empted by  peculiar  considerations  from  the  in- 
terference of  the  court  on  the  ground  of  excess- 
ive damages.  I  have  found  no  case  in  which 
a  verdict,  in  such  an  action,  has  been  set  aside 
on  such  grounds.  I  am  very  far  from  saying 
that  the  court  would,  in  no  case,  interfere  in 
such  an  action,  on  account  of  the  enormity  of 
the  damages ;  but  the  case  must  be  of  a  very 
peculiar  and  extraordinary  character  to  jus 
tify  their  interference.  Hewlet  v.  CrucMey,  5 
Taunt.,  277  ;  Inoin  v.  Dearman,  11  East,  22  ; 
2  Archb.  Pr.,  222,  and  cases  there  cited  ; 
HutcJwxon  v.  Peck,  5  Johns. ,  207,  per  Van  Ness, 
J.  The  verdict  in  this  case  is  by  no  means  as 
excessive  and  enormous,  as  in  the  case  of 
Dnberly  v.  Gunning. 

Upon  the  case,  therefore,  I  think  the  motion 
for  a  new  trial  must  be  denied. 

But  upon  the  ground  of  mistake  in  the  jury, 
as  to  the  principles  upon  which  their  verdict 
was  made  up,  and  also  of  newly  discovered 
evidence,  I  am  inclined  to  think  a  new  trial 
should  be  granted. 

Two  of  the  jurors  swear  that  the  jury,  their 
fellows,  as  well  as  themselves,  came  immedi- 
ately to  the  conclusion  that  the  plaintiff  was 
entitled  to  nothing  but  her  actual  expenses  and 
the  loss  of  her  daughter's  services  during  her 
confinement ;  that  it  was  clearly  proved  that 
she  had  been  very  profligate  and  corrupt  be- 
fore the  defendant  knew  her  ;  that  they  esti- 
mated the  actual  expenses  at  $20,  and  gave  the 
$900  to  pay  the  expense  of  maintaining,  sup- 
porting and  bringing  up  the  child,  till  it  was 
of  sufficient  age  to  maintain  itself  ;  and  in  that 
way,  the  jury  gave  a  verdict  for  the  plaintiff 
for  $920  ;  that  the  jurors  supposed  it  was 
proper  to  give  enough  to  bring  up  and  educate 
the  child,  as  the  plaintiff's  counsel,  in  address- 
ing the  jury,  expressly  claimed  a  right  to  re- 
cover on  that  principle,  which  was  not  denied 
by  the  judge  in  his  charge  ;  nor  did  he  notice 
or  comment  on  it  at  all. 

*The  plaintiff  has  produced  no  affi-  [*121 
davit  from  any  of  the  other  jurors,  denying 
this  statement.  It  then  stands  admitted  not 
that  one  or  two  jurors  estimated  the  damages 
on  that  principle  ;  but  that  it  was  an  error 
common  to  all  the  jurv,  resulting  from  what 
they  considered  the  implied  assent  of  the 
judge,  to  the  correctness  of  the  rule  of  dam- 
ages as  claimed  by  the  counsel  for  the  plaint- 
iff. This  is,  in  effect,  equivalent  to  a  misdirec- 
tion of  the  judge.  It  is  clearly  the  duty  of  the 
court  to  interfere  in  such  a  case,  if  the  facts 
come  properly  before  them.  The  plaintiff  is 
under  no  legal  obligation  to  support  and  ed- 
ucate the  child  ;  nor  can  she  be  compelled  to 
appropriate  the  proceeds  of  this  verdict  to  that 
purpose  ;  nor  will  it  afford  the  defendant  any 
j  exemption  from  his  liability  to  provide  for  the 
i  child,  when  called  upon  in  the  regular  and  duo 
course  of  law. 

I  must  confess  that,  upon  the  argument,  I 
was  strongly  inclined  to  think  the  affidavits  of 
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the  jurors  were  inadmissible  ;  but,  upon  look- 
ing into  the  cases,  I  have  come  to  a  different 
conclusion. 

In  Dana  v.  Tucker,  4  Johns.,  488,  the  court 
say,  the  better  opinion  is,  that  the  affidavits  of 
jurors  are  not  to  be  received  to  impeach  a  ver- 
dict ;  but  that  they  may  be  admitted  in  excul- 
pation of  the  jurors,  and  in  support  of  their 
verdict.  The  affidavit  disclosed  that  the  jurors 
settled  the  amount  of  the  verdict  by  each 
marking  down  such  sum  as  he  thought  ought 
to  be  allowed,  and  dividing  the  aggregate 
amount  by  twelve.  This  case  overrules  that  of 
Smith  v.  Cheetham,  3  Cai.,  57,  in  which  similar 
affidavits  were  held  admissible  by  Spencer  and 
Livingston,  JJ.,  Ch.  J.  Kent  dissenting.  The 
decision  in  Dana  v.  Tucker  is  undoubtedly  in 
accordance  with  the  latest  authorities  in  En- 
gland. Owen  v.  Warburton,  4  Bos.  &  P.,  329 ; 
Tidd.  Pr.,  817,  and  the  cases  there  cited  ;  1  T. 
R.,  11.  The  English  courts  have  also  refused 
to  receive  the  affidavits  of  jurors  to  explain 
the  grounds  of  their  verdict ;  and  show  that 
they  intended  something  different  from  what 
they  found.  (5  Burr.,  2667  ;  2  Bl.,  803  ;  2  T. 
R..  281  ;  1  Burr.,  383;  Tidd  Pr.,817.  contra.) 

I  think  the  affidavits  may  be  received  here, 
without  impeaching  the  principle  of  either 
class  of  those  cases. 

122*]  *They  are  not  introduced  to  show  any 
impropriety  in  the  conduct  of  the  jurors,  or 
that  the  verdict  is  not  such  as  they  intended  ; 
but  to  show  a  misconception  of  the  rule  of  dam- 
ages, as  derived  from  the  charge  of  the  judge, 
taken  in  connection  with  the  argument  of 
counsel.  It  was  natural  for  the  jury  to  infer 
from  the  silence  of  the  judge  upon  this  point 
(which  was  the  most  important,  and  indeed 
the  only  point  of  any  difficulty  in  the  case),  his 
assent  to  the  correctness  of  the  rule  of  dam- 
ages, as  laid  down  by  the  counsel.  They  acted 
upon  that  supposition.  Their  error  was  one 
into  which  they  were  led  by  the  court.  It  was 
in  the  nature  of  a  misdirection.  The  fact  that 
they  were  so  misled,  can  be  derived  from  no 
other  source  than  the  jurors  themselves.  If  the 
judge  had  expressed  the  opinion  which  the 
jurors  understood  him  to  entertain,  the  verdict 
would  have  been  set  aside  for  a  misdirection. 
I  repeat,  that  the  affidavits  impute  no  impro- 
priety of  conduct  to  the  jurors,  nor  do  they 
contradict  the  verdict  as  recorded.  In  such  a 
case  I  find  no  authority  against  receiving  them; 
and  I  am  inclined  to  the  opinion,  though  not 
without  some  hesitation,  that,  under  the  cir- 
cumstances of  this  case,  they  may  be  safely  ad- 
mitted; and  that  the  defendant,  on  that  ground, 
is  entitled  to  a  new  trial,  as  also  on  the  ground 
of  the  newly  discovered  evidence. 

The  defendant  was  guilty  of  no  laches  in 
not  being  prepared  to  prove  on  the  trial,  that 
he  was  not  in  the  town  of  Butternuts  on  the 
day  when  the  witnesses  swore  she  became 
pregnant  by  him.  Upon  the  supposition  that 
he  never  had  connection  with  the  witness,  and 
that  her  whole  story  is  a  fabrication  ;  still, 
knowing  that  he  was  in  the  neighborhood 
about  the  time  when,  according  to  the  birth  of 
the  child,  it  must  have  been  begotten,  he 
could  not  have  anticipated  that  she  would  al- 
lege the  connection  to  have  taken  place  at  a 
period  subsequent  to  his  leaving  the  neighbor- 
hood ;  and  consequently  was  not,  in  the  exer- 
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cise  of  ordinary  diligence  and  discretion, 
bound  to  be  prepared  to  show  when  he  did 
leave  it. 

Nor  is  the  effect  of  the  testimony  merely  to 
impeach  the  witness.  It  establishes  a  fact 
which  (if  the  witness  is  to  be  understood  as 
swearing  that  her  pregnancy  took  place  on 
Wednesday,  June  13,  shows  conclusively  that 
the  *defendant  could  not  have  been  the  [*123 
father  of  the  child.  It  does  not  contradict  her 
in  an  incidental  circumstance,  the  only  effect 
of  which  is  to  diminish  the  credit  to  which 
she  is  entitled  when  she  speaks  to  the  main 
fact  in  the  cause,  without  having  any  direct 
bearing  on  that  fact,  as  in  Shumway  v.  Fowler, 
4  Johns.,  425,  and  Duryee  v.  Dennison,  5 
Johns.,  249,  and  the  cases  there  cited  ;  but  it 
disproves,  or  has  a  direct  tendency  to  disprove, 
the  existence  of  the  main  fact  itself.  It  is,  in 
truth,  proof  of  an  alibi,  which  I  apprehend 
has  never  been  considered  as  merely  impeach- 
ing a  witness. 

I  am,  therefore,  on  these  grounds,  for  grant- 
ing a  new  trial. 

New  trial  granted. 

Seduction,  action  for,  by  whomit  urill  lie. 

Disapproved — 4  N.  Y.,  45. 

Approved— 15  Am.  Rep.,  443  (56  N.  Y.,  435). 

Cited  in— 1  Wend.,  450 ;  2  Wend.,  464;  51  N.  Y.,  429; 
2  Barb.,  188 ;  5  Barb.,  665 ;  9  Barb.,  525  ;  24  Barb.,  624; 
29  Barb.,  127 ;  50  Barb.,  104,  214 ;  10  Kan.,  523  ;  20  Am. 
Dec.,  643. 

Damages  in  case  of.  Cited  in— 10  Wend.,  340 ;  !» 
Hun,  513. 

Affidavit  of  jurors  cannot  be  received  to  show  mis- 
take in  verdict.  Distinguished— 21  Wis.,  369:  20  Am. 
Rep.,  547  (63  N.  Y.,  364). 

Cited  in— 6  Cow.,  54 :  1  Wend.,  30 :  9  Wend.,  253 ;  1 
Den.,  369 ;  25  CaL,  400 ;  40  Am.  Dec.,  166  (13  N.  H., 
462). 

New  trial  granted  to  enable  party  to  prove  alibi. 
Cited  in— 10  Wend.,  296;  43  Barb.,  209:  4  How.  Pr., 
268;  2  Abb.  N.  8.,  111. 

When  court  will  interfere  because  damages  excess- 
ive. Cited  in— 8  Cow.,  215 ;  12  Barb.,  496  :  18  Barb., 
221 ;  47  Barb.,  53;  3  Abb.  Pr.,  105 ;  1  Hilt.,  148;  8  Minn.. 
171. 


JACKSON,  ex    dem.   VAN  SCHAICK  ET  AL,., 
DA  VIS.  (a) 

1.  Witnesses — Person  interested,  or  a  Party,  Com- 
petent to  Prove  Death  of  Subscribing  Witness. 
2.  Evidence — Ancient  Deed.  3.  Landlord  and 
Tenant —  Relation  Attaches  to  Successors  of 
Tenant — They  are  Bound  by  Acts  and  Ac- 
knowledgments of  Predecessors — Non-Demand 
and  Non- Payment  of  Rent  for  20  Tears — Ef- 
fect of — Presumption  of  Conveyance — When 
not  presumed —  Tenant  cannot  Question  La,nd- 
lord's  Title,  but  may  Shoto  its  Termination — 
Attornment.  4-  Award  of  Commissioners  un- 
der Statute. 

An  interested  person,  and  even  a  party,  are  com- 
petent to  prove  the  death  of  a  subscribing;  witness 
to  a  lease,  in  order  to  let  in  secondary  proof  of  its 
execution. 

If  an  objection  which  can  be  obviated  by  further 
proof  be  not  taken  or  not  persisted  in  at  the  trial,  it 
will  not  be  received  as  the  ground  of  a  motion  for  a 
new  trial. 

It  seems  that,  in  order  to  entitle  a  deed  to  be  read 
in  evidence,  as  an  ancient  deed,  without  further 
evidence  of  its  execution,  proof  that  part  of  the 
premises  contained  in  it  have  been  possessed  under 
it  for  thirty  years,  is  sufficient  even  as  ag-ainst  one 
in  possession  of  another  part. 

(a)  This  cause  was  decided  at  Aug-ust  Term,  1825. 
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When  the  relation  of  landlord  and  tenant  is  once 
t-stablished,  it  attaches  to  all  who  may  succeed  the 
tenant,  immediately  or  remotely. 

And  the  succeeding  tenant  is  as  much  affected  by 
the  acts  and  acknowledgments  of  his  predecessor, 
as  though  they  were  his  own. 

Though  one  purchase  and  take  of  a  lessee,  and,  in 
fact,  enter  upon  the  premises  under  an  absolute 
conveyance  in  fee,  yet,  in  judgment  of  law,  he  en- 
ters as  tenant  to  the  lessor. 

The  mere  non-payment  and  non-demand  of  rent 
for  30  years  will  not  raise  a  presumption  that  the 
landlord's  title  is  extinguished  by  a  conveyance  to 
the  tenant  or  otherwise. 

Mere  length  of  time  will  not  raise  a  presumption 
in  the  nature  of  evidence.  It  must  arise  from  some 
facts  or  circumstances  within  that  time. 

Where  the  possession  of  one  is  not  inconsistent 
with  the  title  of  another,  a  conveyance  from  that 
other  is  never  to  be  presumed  for  the  purpose  of 
quieting  the  possession  ;  e.  g.,  the  possession  of  a 
tenant  consistently  with  a  lease. 

The  decision  in  Jackson,  ex  dem.  Waldron,  v.  Wei- 
den,  :J  Johns.,  283,  giving  effect  to  an  attornment  or 
purchase  by  a  tenant  with  the  consent  of  his  land- 
lord, in  consequence  of  the  land  being  awarded  to 
another,  under  the  Act  of  Mar.  11,  1793  (3  Green.  L. 
N.  Y.,  81  to84>,  is  confined  to  an  actual  attornment 
of  purchase,  with  such  consent ;  but  where,  after 
the  award  of  the  commissioners,  certain  proprietors 
of  Van  Schaick's  patent,  not  parties  to  the  act  or 
award,  declared,  of  land  which  they  had  leased  (be- 
fore the  Act  passed),  that,  by  the  award  of  the  com- 
missioners, they  had  lost  their  title  to  it,  and  did 
not  claim  rent  for  it ;  but  the  tenant  instead  of  at- 
torning to  or  buying  under  another  patent,  to  which 
the  land  was  awarded,  set  the  proprietors  of  both 
patents  at  defiance,  claiming  the  land  as  a  gore  be- 
tween them  :  in  ejectment  by  his  landlords  against 
him,  held,  that  he  was,  notwithstanding,  concluded, 
and  could  not  dispute  their  title. 

In  ejectment  by  a  landlord  against  his  tenant,  the 
latter  cannot  show,  in  his  defense,  that  the  landlord 
has  acknowledged,  by  parol  that  the  title  was  in 
another. 

But  if  he  has  actually  purchased  of  or  attorned 
to  another,  with  his  landlord's  consent  or  encour- 
agement, this  throws  the  burden  of  proving  title 
upon  the  landlord,  the  same  as  if  the  action  had  been 
against  a  stranger  holding  adversely. 

A  conveyance  in  fee,  by  a  tenant  for  years,  is  a 
disseisin  or  the  landlord  or  not,  at  his  election.  For 
the  sake  of  the  remedy,  he  may  consider  the  grantee 
a  disseisor ;  but  the  tenant  cannot  constitute  him- 
self so  in  spite  of  his  landlord. 

Though  a  tenant  cannot  dely  his  landlord's  title, 
yet  he  may  show  that  it  has  terminated,  either  by 
his  own  limitation  or  by  conveyance,  or  by  opera- 
tion of  law. 

The  award  of  commissioners  under  the  Act  of 
Mar.  11, 1793,  to  settle  the  limits,  &c.,  between  the 
Kayaderosseras  patent,  the  Half  moon  patent,  and 
the  Shannondhoi  or  Clifton  Park  patent  (3  Gr.,  81, 
sess.  16,  ch.  57),  was  operative  upon  such  persons 
only  as  petitioned  for  the  Act ;  whether  proprietors 
of,  purchasers  from,  or  lessees  under  the  patents. 
And  see,  on  the  same  subject,  Statutes,  sess.  18,  ch. 
57,  3  Gr.,  222  ;  and  sess.  16,  ch.  15, 3  Gr.,  21. 

Citatlons-1  Bl.,  532 ;  2  Dall.,  116 : 16  Johns.,  193, 305, 
20  Johns.,  144:  Phil.  Ev.,  349,  119.  n.  a ;  3  Johns.,  283; 
223,  4'.W,  386,  292 :  2  T.  K.,  63:  1  T.  R.,  700,  n.;  Wood- 
fall,  484,  487  :  1  Cai.,  444  ;  2  Johns.  Cas.,223;  Bull.  N. 
/».,  HO :  7  Johns..  283,  186  ;  12  Johns.,  242 ;  Kunn..  276; 
3  Burr.,  1071;  1  Cowp.,  214:  10  Johns.,  »»,  3aS:  6 
Johns.,  21;  Cruise  Dig.,  367  :  1  Burr.,  112;  Stat.  4  H. 
VII.,  ch.24;  Act,  March  11.  179:};  4  T.  R..  682;  Act, 
April  7. 1795;  Act,  Jan.  9,  1793. 

EJECTMENT,  for  land  in  the  Town  of 
Hulfmoon,  Saratoga  County,  tried  at  the 
Saratoga  Circuit,  July  30,  1823,  before  Wal- 
liit*]  worth,  *Circuit  Judge  ;  when  n  ver- 
dict was  taken  for  the  plaintiff,  subject  to 
the  opinion  of  this  court,  on  a  case  to  be 
made,  with  lil>erty  to  either  party  to  turn  it 
into  a  bill  of  exceptions,  or  special  verdict. 

A  case  was  accordingly  made  and  argued  in 
October  Term,  1824.  by, 

l/e*»r*.  8.  (}.  Hunting  ton  and  .4.  Van  Vech- 
ten,  for  the  plaintiff,  and, 

Mauir*.  J.  L.  Viele  and  S.  A.  Foot,  for  the 
defendant. 

Co  WEN  •">. 


But  the  facts  in  the  cause,  the  arguments  of 
counsel,  and  the  cases  cited,  are  so  fully  stated 
and  considered  by  the  court  in  the  course  of 
their  opinion,  as  to  render  an  account  of  them 
in  the  usual  place,  little  more  than  repetition. 
They  are,  therefore,  omitted. 

The  following  are  the  written  points  deliv- 
ered to  the  court,  and  discussed  by  the  coun- 
sel : 

On  the  part  of  the  plaintiff  : 

1.  Derick  Lane  was  a  competent  witness  to 
prove  the  death  of  the  subscribing  witness. 

2.  The  execution  of  the  lease  by  John  C. 
Cornell,  for  lot  No.  3,  was  sufficiently  proved. 

3.  The  judge  was  correct  in  refusing  to  non- 
suit the  plaintiff,  on  the  ground  that  he  had 
not  proved  the  payment  of  rent  within  twenty 
years. 

*4.  The  Act  of  Mar.  11,  1793,  and  the  [*125 
award  of  the  commissioners,  were  no  bar  to 
this  suit. 

5.  The  plaintiff  is  entitled  to  a  verdict  for 
the  whole  premises. 

6.  The  testimony  of  Joshua  Palmerton  was 
properly  rejected. 

7.  The  defendant  ought   not   to  have  been 
permitted  to  go  into  evidence  of  his  purchase 
and  holding,  without  producing  conveyances. 

On  the  part  of  the  defendant  : 

1.  The  plaintiff  failed  to   show  title  to  lot 
No.  3,  as  he  could  not  prove  his  lease. 

2.  The  plaintiff  ought  to  have  proved  pay- 
ment of  rent,  or  some  direct  acknowledgment 
of  tenancy,  within   twenty  years  ;  and  a  non- 
suit ought  to  have  been  granted,  for  want  of 
such  proof. 

3.  The  relation  of  landlord  and  tenant  has 
never  existed  between  the  lessors  of  the  plaint- 
iff and  defendant. 

4.  The  Act  of  the  Legislature  of  1793,  and 
the  award  under  it,  are  valid  and  conclusive 
upon  the  lessors. 

5.  The  testimony  of  Palmerton  should  have 
been  admitted. 

6.  The  defendant  made  out  a  perfect  adverse 
possession,   commencing  in  1798  ;  and,  as  to 
the  interest  of  Christina  Van  Schaick,  at  least 
no  disability  was  shown. 

Curia,  per  SUTHERLAND,  J.  This  action  is 
brought  to  recover  lot  No.  4,  and  the  one  half 
of  lot  No.  3,  in  the  Halfmoon,  or  Van  Schaick 
patent. 

The  lessors  of  the  plaintiff  produced  a  lease 
of  lot  No.  4,  from  Christina  Van  Schaick.  and 
John  G.  Van  Schaick  and  Anna,  his  wife,  to 
Alexander  Brevoot.  dated  Jan.  1.  1784,  for  70 
years,  reserving  an  annual  rent  of  £4.  This 
lease  was  duly  acknowledged  and  recorded. 

They  also  offered  in  evidence  a  lease  of  lot 
No.  3,  from  the  same  lessors,  to  John  ('.  Con- 
nell,  of  the  same  date,  for  the  same  term,  and 
reserving  the  same  rent.  This  lease  was  not 
recorded  ;  and  one  principal  quest  ion  in  the 
case  is,  whether  it  was  sufficiently  proved  to 
entitle  it  to  be  admitted  *in  evidence.  [*  1  U<J 
The  death  of  one  of  the  subscribing  witnesses 
was  proved  by  Guert  Van  Schoonhovcn  ;  and 
Aaron  Lane  was  offered  as  a  witness  to  prove 
the  death  of  the  other.  He  was  objected  to, 
on  the  ground  of  interest  ;  and  il  was  admitted 
that  his  wife  was  interested  in  the  Van  Schaick 
patent  ;  and  that  he  had  agreed  to  pay  hispro- 


126 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1825 


portion  of  the  expense  of  this  and  other  suits, 
which  might  be  commenced  to  try  the  Van 
Schaick  title.  He  was,  however,  admitted  by 
the  judge,  and  proved  the  death  of  the  other 
subscribing  witness  to  the  lease.  The  plaint- 
iff then  proved  the  signature  of  Connell,  the 
lessee,  to  the  lease.  The  defendant  still  object 
ed  to  the  reading  of  the  lease,  without  further 
proof  of  its  execution  ;  and  the  plaintiff  un- 
dertook to  prove  twenty  years'  possession  un- 
der the  lease.  After  the  evidence  on  this  point 
was  concluded,  he  rested  his  cause ;  and  the 
defendant  moved  for  a  nonsuit,  on  the  ground 
that  the  plaintiff  had  not  proved  the  payment 
of  any  rent  within  twenty  years.  The  court 
denied  the  motion,  and  decided  that  the  evi- 
dence was,  prima  facie,  sufficient  to  entitle  the 
plaintiff  to  recover  one  third  of  the  premises, 
on  the  demise  of  John  G.  Van  Schaick. 

The  defendant  then  went  into  proof  of  the 
proceedings  under  the  Act  of  Mar.  11,  1793,  to 
ascertain  and  settle  the  limits  and  boundaries 
between  the  patent  of  Kayaderosseras,  the  pat- 
ent of  Halfmoon,  or  Van  Schaick  patent,  and 
the  patent  of  Clifton  Park.  It  was  admitted 
that,  according  to  the  decision  of  the  commis- 
sioners under  that  Act,  the  premises  in  ques- 
tion were  in  the  patent  of  Clifton  Park  ;  but 
the  constitutionality  and  validity  of  that  Act, 
so  far  as  it  affected  the  rights  of  the  plaintiff, 
were  denied. 

A  verdict  was  taken  for  the  plaintiff,  subject 
to  the  opinion  of  the  Supreme  Court. 

1.  Lane  was  a  competent  witness.  Evidence 
of  the  loss  of  a  paper,  or  the  death  of  a  witness, 
is  addressed  to  the  court,  for  the  purpose  of 
laying  a  foundation,  for  the  admission  of  sec- 
ondary evidence  •  and  it  is  well  settled  that 
it  is  no  objection  to  a  witness,  when  offered 
with  this  view,  that  he  is  interested  in  the 
cause,  or  even  that  he  is  a  party  to  the  record. 
(1  Bl.,  532  ;  2  Ball.,  116  ;  16  Johns.,  193  ;  20 
Johns.,  144.) 

127*]  *2.  The  objection  to  the  proof  of 
the  execution  of  the  lease  by  Connell,  for  lot 
No.  8,  as  the  case  stands,  appears  finally  to 
have  been  abandoned  by  the  defendant.  After 
the  death  of  the  subscribing  witnesses,  and  the 
signature  of  Connell  to  the  lease,  were  proved, 
the  defendant  objected  to  the  sufficiency  of  the 
proof.  The  case  states  that  the  plaintiff  there- 
upon undertook  to  prove  twenty  years'  posses- 
sion, and  upwards,  under  the  lease  ;  and  after 
stating  the  evidence  given,  says  :  "The  plaint- 
iffs here  rested  their  cause,  and  the  defendant 
thereupon  moved  for  a  nonsuit,  on  the  ground 
that  the  plaintiffs  had  not  proved  the  payment 
of  any  rent  within  twenty  years."  The  very 
ground  of  the  application  for  a  nonsuit  pre- 
supposes the  lease  to  have  been  proved,  and 
seems  to  admit  that  the  plaintiff  had  succeeded 
in  making  out  the  twenty  years'  possession  in 
correspondence  with  the  lease  ;  but  that  the 
fact  of  tenancy,  which  might  be  inferred  from 
the  proof,  was  rebutted  by  the  circumstance 
that  no  rent  was  proved  to  have  been  paid 
within  twenty  years  ;  that  a  surrender  of  the 
lease  was,  therefore,  to  be  presumed.  There 
is  nothing  in  the  case  to  show  that  the  suf- 
ficiency of  the  proof  of  the  lease  was  finally 
objected  to  by  the  defendant.  If  the  objection 
was  not  taken  or  persisted  in  upon  the  trial,  it 
cannot  be  taken  here  ;  for  it  is  of  a  nature 
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which  might  have  been  removed  by  further 
evidence. 

But  I  am  inclined  to  think  there  was  suf- 
ficient evidence  of  a  possession  accompanying 
the  lease  to  entitle  it  to  be  read  as  an  ancient 
deed,  it  being  more  than  thirty  years  old. 
(Phil.  Ev.,  349  ;  3  Johns.,  292.)  John  C.  Con- 
nell, the  lessee,  died  in  1801,  and  Isaac  Con- 
nell, his  son,  testified  that,  at  the  time  of  his 
death,  he  was  in  possession  of  that  part  of  lot 
No.  3,  which  Nehemiah  Davis  owned  and  oc- 
cupied at  the  time  of  the  trial.  Joshua  Mande- 
ville  testified  that  the  defendant  admitted  to 
him  that  he  had  sold  the  south  half  of  No.  3  to 
his  son  Nehemiah.  Maudeville  also  testified 
that  in  the  spring  of  1823  Nehemiah  was  in 
possession  of  the  south  half  of  No.  3,  and 
claimed  compensation  for  damages  done  to  the 
south  half,  in  laying  out  a  road  through  it. 
This  evidence  conclusively  establishes  that 
John  C.  Connell,  the  *lessee,  died  in  [*128 
possession  of  the  south  half  of  No.  3  in  1801. 
Samuel  Stewart  testified  that,  as  administrator 
of  the  estate  of  John  C.  Connell,  he,  in  the 
same  year,  1801,  sold  a  leasehold  estate  in  the 
half  of  lot  No.  3  to  the  defendant ;  that  he 
either  gave  him  a  quitclaim  deed  or  assigned 
the  lease.  He  presumed  that  he  assigned  the 
lease,  though  he  was  not  confident.  It  was  a 
lease  from  the  Van  Schaicks  to  Connell  for  a 
term  of  years.  The  sale  frcm  the  defendant  to 
his  son  Nehemiah,  of  the  south  half  of  lot  No. 
3,  and  his  possession  down  to  the  time  of  the 
trial,  complete  the  evidence  of  a  possession  of 
the  south  half,  under  and  consistent  with  the 
provisions  of  the  lease  ;  and  would  seem  to 
bring  it  within  the  rule,  which  entitles  an 
ancient  deed  to  be  read  without  proof  of  its 
execution. 

But  it  is  objected  that  the  possession  proved 
does  not  extend  to  the  north  half  of  No.  3,  the 
premises  in  question.  Let  it  be  recollected 
that  the  question  now  is,  whether  the  Van 
Schaicks  ever  gave  a  lease  to  Connell  for  lot 
No.  3  ;  not  whether  the  defendant  holds  under 
that  lease.  That  will  be  subsequently  con- 
sidered. Now,  I  apprehended,  that  it  cannot 
be  necessary,  in  order  to  entitle  an  instrument 
to  be  read  as  an  ancient  deed,  to  prove  a  cor- 
responding possession  of  every  portion  of  the 
premises  which  it  purports  to  convey.  A  pos- 
session of  part  under  the  deed  affords  evidence 
of  its  authenticity  of  as  high  a  character  as 
though  that  possession  extended  to  the  whole. 
I  am,  therefore,  inclined  to  think  that  this 
lease  was  entitled  to  be  read  as  an  ancient  deed. 

But  again ;  the  defendant  admitted  to  Mande- 
ville  that  both  lots,  Nos.  3  and  4,  were  leased 
by  the  Van  Schaicks  ;  and  that  one  of  them 
was  leased  to  Connell  ;  and  that  he  purchased 
that  lot  from  Connell.  And  the  testimony  of 
Stewart  shows  that  the  defendant  purchased 
from  the  estate  of  Connell  a  leasehold  interest 
only  in  lot  No.  3,  under  the  Van  Schaicks  ; 
and  he  believes  that  interest  was  conveyed  to 
him  by  an  assignment  of  the  lease  given  by 
the  Van  Schaicks  to  Connell.  Is  not  the  de- 
fendant, then,  concluded  from  denying  that 
lot  No.  3  was  originally  held  by  Connell  under 
a  lease  from  the  Van  Schaicks  ?  And  the  only 
object  of  introducing  the  lease  was  to  prove 
that  fact.  It  is  true  *the  defendant,  at  [*1  29 
the  same  time,  denied  that  the  Van  Schaicks 
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had  any  title  to  the  lot,  or  that  he  owed  them 
any  rent.  The  bearing  and  effect  of  that  de- 
nial will  be  considered  hereafter. 

Andrew  Brevoort  appears  to  have  immediate- 
ly entered  into  possession  of  lot  No.  4,  under 
his  lease,  and  also  to  have  been  in  possession 
of  the  north  half  of  lot  No.  3,  previous  to  1792, 
when  he  died.  Richard  Davis  testified  that  in 
1792  he  purchased,  from  the  representatives  of 
Brevoort,  lot  No.  4  and  the  north  half  of  lot 
No.  3  ;  that  he  purchased  it  as  land  leased  by 
the  Van  Schaicks  ;  that  he  soon  after  sold  it  as 
such  to  Stephen  Van  Denburgh,  and  assigned 
the  lease  to  him  ;  and  various  sales  and  trans- 
fers are  proved,  until  it  came  into  the  posses- 
sion of  the  defendant,  about  twenty  five  years 
before  the  trial.  This  evidence  shows,  con- 
clusively, that  the  defendant  derived  the  pos- 
session of  lot  No.  4  and  the  north  half  of  lot 
No.  3  from  persons  who  acknowledged  that 
these  lots  were  leased  by  the  Van  Schaicks, 
and  that  they  held  as  their  tenants.  The  tes- 
timony of  Isaac  Connell  and  of  Richard  Davis, 
and  the  defendant's  admissions  to  Mandeville, 
show  a  clear  and  explicit  acknowledgment  of 
the  Van  Schaick  title.  The  defendant  is  as 
much  affected  by  the  acts  and  acknowledg- 
ments of  his  predecessors,  in  the  possession  of 
the  premises,  as  though  they  were  his  own. 
Daviea  v.  Pierce,  2  T.  R..  53;  1  T.  R.,  760, 
note  ;  Woodf.,  484  ;  1  Cai.,  444  ;  2  Johns.  Gas., 
223;  3  Johns.,  499,  223. 

When  the  relation  of  landlord  and  tenant  is 
once  established,  it  attaches  to  all  who  may 
succeed  to  the  possession,  through  or  under 
the  tenant,  either  immediately  or  remotely. 

But  it  is  said  that,  although  a  person  suc- 
ceeding a  tenant  is  to  be  presumed  to  have 
taken  as  tenant  also,  yet  he  may  repel  that 
presumption  by  showing  that  he  did  not  take 
in  that  character  ;  and  that  the  testimony  of 
James  Davis,  in  this  case,  shows  that  the  de- 
fendant purchased  the  premises  in  question, 
not  as  leasehold  property,  but  in  fee  absolute. 
Davis'  testimony  upon  this  point  is  by  no  means 
explicit.  He  states  that  he  made  the  contract 
for  the  farm,  on  behalf  of  the  defendant ;  that 
13O*]  Teachout,  the  vendor,  possessed  *and 
claimed  it  as  his  own  ;  that  he  said  he  had  a 
good  title,  and  would  give  a  good  deed  ;  but 
whether  he  gave  a  deed  with  covenants  of  war- 
ranty, or  only  a  quitclaim,  does  not  appear. 
Admitting,  however,  that  he  purchased  and 
entered  upon  the  premises  under  an  absolute 
conveyance  in  fee,  he  still,  in  judgment  of  law, 
entered  as  the  tenant  of  the  Van  Schaicks.  This 
precise  point  arose  in  the  case  of  .lucknon  v.  Seis- 
»im,  3  Johns.,  499.  The  fact  of  tenancy,  in  that 
case,  was  made  out  by  proof  of  the  confessions 
of  one  Smith  (from  whom  the  defendant  de- 
rived the  possession),  that  he  entered  under 
one  of  the  lessors  of  the  plaintiff.  The  defend- 
ant, to  repel  the  presumption  that  he  entered 
in  the  same  character,  produced  and  proved  a 
deed  from  Smith  to  him,  for  the  consideration 
of  £300,  with  full  covenants  ;  and  there  was 
no  evidence  that  the  defendant  knew,  or  had 
any  reason  to  suppose,  that  Smith  derived  his 

Eossussion  from  the  lessors';  and  yet  the  court 
eld  that  Smith's  acknowledgments,  if  they 
were  evidence  of  a  tenancy  in  htm,  were  con- 
clusive against  the  defendant.  Indeed,  that 
point  was  not  disputed,  and  is  too  clear  upon 
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principle,  as  well  as  authority,  to  admit  of  dis- 
cussion.    Vide  Jackson  v.  Cole,  4  Cow.,  587. 

But  it  is  said,  that  admitting  the  defendant, 
and  those  from  whom  he  derived  his  posses- 
sion to  have  entered  under  the  Van  Schaicks, 
an  abandonment  of  the  title,  on  the  part  of  the 
Van  Schaicks,  is  to  be  presumed,  inasmuch  as 
there  is  no  proof  of  the  payment  of  rent,  or  any 
acknowledgment  of  tenancy  within  twenty 
years.  Satisfaction  of  the  rent  might  possibly 
be  presumed,  as  payment  of  a  bond  will  be, 
after  a  forbearance  of  twenty  years,  unex- 
plained on  the  part  of  the  obligee.'  So,  where 
a  mortgagee  has  never  entered  into  possession 
of  the  mortgaged  premises,  and  no  demand  of 
payment  has  been  made  of  either  principal  or 
interest,  for  twenty  years,  it  has  always  been 
held  sufficient  to  warrant  the  presumption 
that  the  mortgage  has  been  satisfied.  (Bull. 
N.  P.,  110  ;  3  Johns.,  386  ;  7  Johns.,  283  ;  12 
Johns.,  242;  1  Phil.  Ev.,  119,  note  a.)  But  the 
analogy  between  this  case  and  those  of  bonds 
and  mortgages,  appears  to  me  to  be  confined 
to  the  rent,  and  not  to  extend  to  the  title  of  the 
landlord.  There  is  a  material  distinction  be- 
tween the  presumption  *of  the  payment  [*!!-{  1 
of  money,  and  the  execution  of  a  release  or  the 
extinguishment  of  a  right  to  rent,  which  can 
only  be  by  deed.  Payment  is  presumed,  after 
a  great  lapse  of  time,  in  analogy  to,  and  upon 
the  principle  of  the  Statute  of  Limitations, 
because  the  evidence  of  the  fact  may  reason- 
ably be  presumed  to  be  lost.  But  where  the 
relation  of  landlord  and  tenant  is  once  estab- 
lished, under  a  sealed  lease,  the  mere  circum- 
stance that  the  landlord  has  not  demanded  the 
rent,  cannot  justify  the  presumption  that  he 
has  extinguished  his  right  to  it,  by  a  convey- 
ance of  the  interest  in  remainder  or  reversion 
to  his  tenant.  The  presumption  sought  to  be 
indulged  in  this  case,  is  not  a  presumption  of 
law,  which  cannot  be  contradicted  ;  but  is  a 
presumption  in  the  nature  of  evidence ;  and 
mere  length  of  time  will  never  raise  such  pre- 
sumption. It  must  arise  from  some  facts  or 
circumstances  which  took  place  within  that 
time.  (Woodf.,  487;  Runn.,  276  ;  2  Burr., 
1071.)  Now,  here  there  are  no  such  facts  or 
circumstances  ;  but,  on  the  contrary,  all  the 
circumstances  in  the  case  tend  to  repel  such 
presumption.  It  cannot  arise  from  the  defend- 
ant's possession,  for  that  is  consistent  with  the 
title  of  the  lessors  of  the  plaintiff  as  landlords  ; 
nor  from  the  decision  of  the  commissioners, 
that  the  premises  in  question  were  in  the  Clif- 
ton  Park  patent,  for  if  their  award  was  legally 
binding  and  operative  upon  the  lessors,  so  as 
to  transfer  their  title,  whatever  it  might  be,  to 
the  proprietors  of  Clifton  Park  patent,  then 
there  is  neither  necessity  nor  room  for  the  in- 
dulgence of  presumptions  of  any  kind.  If  the 
award  was  not  binding  upon  the  lessors,  then 
the  fact  of  its  having  been  made  cannot  justi- 
fy, or  raise  a  presumption  that  they  have  aban- 
doned any  right  or  interest  which  may  previous- 
ly have  belonged  to  them.  Every  presumption 
of  this  kind  is  repelled  by  the  acts  of  the  de- 
fendant himself.  It  is  in  proof  that  he  repeat- 
edly denied  the  title,  both  of  the  Van  Schaicks 
ami  the  proprietors  of  Clifton  Park, and  claimed 
the  premises  in  question,  on  the  ground  of  pos- 
session merely,  as  being  part  of  a  gore  between 
those  patents,  and  covered  bv  neither.  He 
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never  pretended  to  claim  under  the  award  of 
the  commissioners,  or  on  the  ground  of  a  re- 
lease or  conveyance  from  the  lessors  of  the 
plaintiff,  in  accordance  with  it. 
132*]  *This  does  not  fall  within  the  class 
of  cases  where  a  release  or  conveyance  is  to  be 
presumed,  for  the  purpose  of  quieting  the  pos- 
session. The  defendant's  possession,  as  tenant, 
is  not  inconsistent  with  the  plaintiff's  title  ;  and 
it  still  comes  back  to  the  inquiry  whether,  ad- 
mitting him  to  have  come  into  possession  as 
tenant,  an  extinguishment  of  the  landlord's 
right  is  to  be  presumed,  from  the  mere  circum- 
stance that  no  rent  has  been  demanded  within 
twenty  years.  The  case  of  Eldridge  v.  Knott, 
1  Cowp.,  214,  is  very  much  in  point.  It  was 
there  held,  that  a  release  or  extinguishment  of 
a  quit-rent,  is  not  to  be  presumed  from  mere 
length  of  time,  short  of  fifty  years,  the  period 
fixed  by  statute  as  a  bar  to  the  demand.  And 
the  reasoning  of  Ld.  Mansfield  and  of  Mr.  Jus- 
tice Aston,  shows  conclusively,  that  under  the 
circumstances  of  this  case,  BO  such  presump- 
tion can  be  indulged.  In  Jackson  v.  Welden,  3 
Johns.,  283,  which  was  a  case  very  similar  to 
this,  and  involved  a  question  of  title  between 
the  Van  Schaick  and  Kayaderosseras  patents, 
under  the  Act  of  1793,  the  plaintiff  attempted 
to  recover  on  the  ground  of  the  tenancy  of  the 
defendant.  But  it  appeared  that  the  defend- 
ant, after  the  commissioners  had  decided  that 
his  lot  belonged  to  the  Kayaderosseras  and  not 
to  the  Van  Schaick  patent  under  which  he 
originally  entered,  had  purchased  from  the 
Kayaderosseras  proprietors.  It  also  appeared 
that  the  lessor  of  the  plaintiff  had  declared  that 
he  had  given  up  all  claim  to  the  land,  and  that 
he  did  not  blame  the  defendant  for  having 
purchased  under  the  Kayaderosseras  patent  ; 
that  he  had  exacted  no  rent  after  the  deter- 
mination of  the  commissioners  ;  and  that,  with 
a  full  knowledge  that  another  of  the  tenants 
had  agreed  to  purchase  under  the  Kayaderos- 
seras patent,  he  told  him  that  a  title  under  that 
patent  would  be  valid.  The  court  held  that 
under  the  circumstances  of  that  case,  the  les- 
sor of  the  plaintiff  must  be  deemed  to  have 
been  privy  to,  and  to  have  assented  to  the  de- 
fendant's attornment  to  the  proprietors  of  the 
Kayaderosseras  patent  ;  and  that  such  an  at- 
tornment being  valid  under  the  Statute,  termi- 
nated the  tenancy  ;  and  that  the  plaintiff,  there- 
fore, could  not  recover  on  the  ground  of  the 
prior  tenancy  of  the  defendant ;  but  must  pro- 
duce his  title. 

1 33*]  *Joshua  Palmerton  was  offered  in  the 
principal  case,  to  prove  that  after  the  decision 
of  the  commissioners,  and  before  the  defend- 
ant went  into  possession,  one  of  the  lessors  of 
the  plaintiff  told  the  witness  that  they  had  lost 
their  title  by  that  decision  ;  and  that  they  did 
not  now  claim  or  receive  rent  for  any  of  the 
lands  lying  northwest  of  the  line  settled  by 
the  commissioners,  and  that  they  declined,  for 
that  reason,  to  sell  the  witness  a  lot  which  they 
formerly  claimed,  lying  in  the  gore.  This  evi- 
dence, I  think,  was  properly  rejected  by  the 
judge.  The  defendant  did  not  pretend  to  claim 
under  the  Clifton  Park  patent,  in  pursuance 
of  the  award  of  the  commissioners.  He  had 
taken  no  title  under  the  proprietors  of  that  pat- 
ent, the  lessors'  assent  to  which  might  be  pre- 
sumed from  the  evidence  offered,  connected 
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with  other  circumstances  in  the  case,  and  thus 
create  a  valid  attornment,  but  he  claimed  in 
hostility  to  both  patents.  In  Jackson  v.  Welden, 
the  abandonment  which  it  was  held  might  be 
presumed,  was  in  favor  of  the  Kayaderosseras 
patent,  in  conformity  to  the  award  of  the  com- 
missioners ;  for  the  defendant  had  purchased 
under  that  patent,  and  the  plaintiff  was  driven 
to  proof  of  his  title,  in  order  that  the  defend- 
ant, if  evicted,  could  have  his  remedy  on  his 
covenant  against  the  Kayaderosseras  proprie- 
tors. In  this  case,  the  declarations  offered  to 
be  proved  were  not  made  to  a  tenant,  but  to  a 
stranger.  They  are  not  shown  to  have  been 
communicated  to  the  defendant,  or  to  have  in- 
fluenced his  conduct.  It  would  be  dangerous 
to  permit  the  title  to  real  estate  to  be  affected 
by  such  casual  declarations,  made  to  persons, 
and  under  circumstances,  which  did  not  im- 
pose upon  the  party  any  peculiar  obligation  to 
speak  with  caution  and  accuracy. 

In  Jackson  v.  Vosburgh,  7  Johns.,  186,  the- 
defendant,  who  was  shown  to  have  entered  as 
tenant,  offered  to  prove  that  the  lessors  had 
disclaimed  any  right  to  the  premises  ;  and  that 
he  had  been  in  the  actual  possession  of  the 
premises.in  his  own  right,  for  more  than  thirty 
years  before  the  bringing  of  the  suit.  The 
court  say  such  a  disclaimer  as  was  there  set 
up  could  be  of  no  validity  ;  and  such  evi- 
dence, if  admissible,  would  lead  to  fraud  and 
perjury,  and  be  destructive  of  *title  to  [*134r 
property  ;  and  it  was  held  inadmissible,  even 
for  the  purpose  of  disproving  the  fact  of  ten- 
ancy, although  the  thirty  years'  possession 
under  claim  of  title,  was  held  admissible  for 
that  purpose.  Jackson  v.  £isselbrack,10  Johns. , 
336,  and  Brant  v.  Livermore,  10  Johns.,  358. 
reiterate  the  doctrine  that  evidence  of  a 
parol  disclaimer  of  title  to  real  property  is  in- 
admissible. In  Jackson  v.  Gary.  16  Johns., 
305,  Ch.  J.  Spencer  says,  that  although  parol 
declarations  of  tenancy  have  been  received 
with  certain  qualifications,  parol  proof  has 
never  yet  been  admitted  to  destroy  or  take 
away  a  title  ;  and  that  to  allow  parol  evidence 
to  have  that  effect  would  be  introducing  a 
new  and  most  dangerous  species  of  evidence, 
in  direct  hostility  to  the  principle  of  the  Stat- 
ute of  Frauds.  6  Johns.,  21  ;  4  Cruise  Dig., 
367  ;  Vide  Jackson  v.  Cole,  4  Cow.,  587. 

The  point  of  adverse  possession  was  sub- 
stantially abandoned  upon  the  argument.  If 
the  defendant  entered  as  tenant  of  the  Van 
Schaicks,  and  there  has  been  no  abandonment 
of  their  title  (as  I  have  endeavored  to  show), 
nor  any  act  of  disloyalty  on  the  part  of  the  de- 
fendant (and  none  is  shown  until  he  refused 
to  pay  rent  when  demanded  by  Mandeville  in 
1822),  then  there  could  be  no* adverse  posses- 
sion. 

The  conveyance  in  fee  of  the  tenant,  was  a 
disseisin  of  the  landlord  or  not,  at  his  election. 
For  the  sake  of  his  remedy,  he  had  a  right  to 
consider  the  grantee  a  disseisor.  But  he  can- 
not constitute  himself  a  disseisor  in  spite  of  his 
landlord.  Ld.  Mansfield  says,  in  Taylor  v. 
Horde,  1  Burr.,  112  :  "  If  the  lessee,  for  life 
or  years,  makes  a  feoffment,  the  lessor  may 
still  distrain  for  the  rent,  or  charge  the  person 
to  whom  it  is  paid  as  a  receiver,  or,  bringing 
an  ejectment,  choose  whether  he  will  be  con- 
sidered as  disseissed."  And  he  remarks  that, 
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except  the  special  case  of  fines  with  proclama- 
tions, and  the  construction  of  the  Statute  of  4 
Hen.  VII.,  ch.  24,  for  the  sake  of  the  bar,  he 
cannot  think  of  a  case  where  the  true  owner, 
whose  entry  is  not  taken  away,  may  not  elect 
(by  pursuing  a  possessory  remedy)  to  be  deemed 
as  not  having  been  disseised. 

This  brings  us  to  the  consideration  of  the  ef- 
fect and  operation  of  the  award  of  the  com- 
135*]  missioners,  under  the  Act  of  *Mar.  11, 
1793,  upon  the  title  of  the  plaintiff.  For  al- 
though a  tenant  cannot  deny  the  title  of  his 
landlord  under  which  he  entered,  it  is  compe- 
tent for  him  to  show  that  it  has  terminated, 
either  by  its  original  limitation,  or  by  convey- 
ance, or  by  the  judgment  and  operation  of 
law.  England  v.  Slade,  4  T.  R.,  682. 

The  Act  in  question  professes,  on  its  face, 
to  have  been  passed  upon  the  petition  and  ap- 
plication of  the  proprietors,  and  the  agents  for 
the  proprietors,  of  the  respective  patents  of 
Kayaderosseras,  Halfmoon  and  Clifton  Park. 
It  recites,  as  the  inducement  to  the  passing  of 
the  Act,  that  the  proprietors  and  agents  had 
made  such  joint  application,  by  their  petition 
to  the  Legislature,  with  which  it  appeared 
reasonable  to  comply.  It  is  apparent  that  the 
Legislature  supposed  all  the  parties  interested 
in  those  patents  were  petitioners  for  the  Act ; 
and  the  subsequent  Act  of  Apr.  7,  1795,  ex- 
empting the  lessees  and  purchasers  in  those 
patents  from  the  operation  of  the  Act  of  1793, 
upon  the  express  ground  that  they  were  not 
parties  to  the  petition,  and  had  had  no  oppor- 
tunity to  be  heard,  or  show  cause  why  it 
should  not  have  been  granted,  is  a  strong  ex- 
pression of  the  opinion  of  the  Legislature  that 
the  first  Act  was  intended  to  operate,  and  did, 
in  fact,  operate  only  on  those  who  had  peti- 
tioned for  it.  The  Van  Schaicks  were  not 
parties  to  that  petition  ;  and  it  is  evident, 
therefore,  that  the  Act  was  passed  under  a 
misapprehension  of  the  material  facts  which 
are  assigned  as  the  reasons  for  its  passage. 

The  Act  of  Jan.  19,  1793,  to  ascertain  and 
settle  the  limits  and  boundaries  between  the 
patent  of  Kayaderosseras  and  the  Halfmoon 
patent  (and  for  which  the  Van  Schaicks,  as 
well  as  other  proprietors,  petitioned)  expired 
by  its  own  limitation  in  one  year.  Id.,  sec  7. 
It  was  never  acted  under  by  the  commission- 
ers ;  and  I  do  not  perceive  how  it  can  be 
brought  in  aid  of  the  subsequent  Act  of  Mar. 
11,  of  the  same  year.  In  the  absence  of  all 
proof  of  a  ratification  on  the  part  of  the  Van 
Schaicks  of  the  proceedings  of  the  commis- 
sioners, I  should  entertain  very  serious  doubts 
of  their  being  concluded  by  the  award.  And 
the  fact  of  Mr.  Van  Vechten's  having  appeared 
before  the  commissioners  as  counsel  for  the 
claimants  under  the  Van  Schaick  patent,  is 
136*]  *not  of  itself  sufficient  to  warrant  the 
presumption  of  their  assent  and  submission  to 
the  award. 

But  admitting  the  award  to  be  binding,  as 
between  the  proprietors  of  the  Half  moon  and 
Clifton  Park  patents,  I  apprehend  the  defend- 
ant in  this  case  is  pzcepted  from  its  operation, 
in  consequence  of  the  relation  in  which  he 
stands  to  the  lessors  of  the  plaintiff,  by  the  ex- 
press provisions  of  the  Act  of  Apr  7,  1795. 
Phut  Act  was  passed  for  the  relief  of  such 
persons  as  may  have  held  land,  either  by  lease 
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or  purchase,  in  either  of  the  patents,  when  the 
Act  of  Mar.  11,  1793,  was  passed,  and  who  did 
not  unite  in  the  application  to  the  Legislature 
for  its  passage.  After  reciting  the  agreements 
and  petitions  for  the  Act  of  1793  ;  and  that  the 
proprietors  of  the  Halfmoon  and  Clifton  Park 
patents  had,  previous  to  such  agreements  and 
petitions,  leased  part  of  the  lands  supposed  to 
be  within  these  patents,  for  terms  of  years,  for 
life  and  lives,  and  in  fee  ;  and  had  also  sold 
part  of  the  lands  supposed  to  be  in  one  or  both 
of  the  patents  ;  and  had  executed  leases  and 
deeds  for  the  lands  so  leased  and  sold,  to  sun- 
dry persons,  not  being  parties  to  the  agree- 
ments or  petitions,  and  who  had  no  notice  of 
the  intended  application  to  the  Legislature,  it 
enacts,  "  that  the  title  of  no  person  whomso- 
ever, claiming  lands  in  either  of  said  patents, 
by  lease  or  by  purchase  in  fee  simple,  and  who 
did  not  unite  in  an  application  to  the  Legisla- 
ture for  an  Act  entitled,  &c.,  passed  Mar.  11, 
1793,  and  who  did  not  subscribe  such  agree 
ments  and  petitions  as  aforesaid,  shall  be 
bound  or  anyways  affected  by  the  determina- 
tion of  the  commissioners,  &c.,  made  in  pur 
suance  of  the  provisions  in  the  said  Act  con 
tained  ;  anything  in  the  said  Act  to  the  con- 
trary, notwithstanding."  It  will  be  recollect- 
ed that  the  premises  in  question.were  leased 
to  Connell  in  1784  for  seventy  years.  There  is 
no  pretense  that  he,  or  any  one  claiming  under 
him,  united  in  the  application  for  the  Act  of 
1793.  He  held  the  premises  under  the  lease  in 
1795  ;  and  not  being  a  party  to  the  Actof  1793, 
or  award  of  the  commissioners,  his  is  the  very 
case  for  which  the  Act  of  1795  intended  to 
provide.  If  the  title  of  the  tenant  was  not 
bound,  or  affected  by  the  determination  of  the 
commissioners,  the  rights  of  the  landlord  were, 
of  *course,  unimpaired  ;  and  neither  f*137 
the  original  lessee,  nor  those  who  have  suc- 
ceeded to  his  rights,  can  set  up  the  proceed- 
ings under  the  Act  of  1793,  in  bar  of  the  title 
of  their  lessor. 

I  am,  therefore,  of  opinion  that  the  plaintiff 
is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 

Cited  in— 5  Cow.,  349;  7  Cow.,  325;  9  Cow.,  192  ;  4 
Wend.,  638 ;  7  Wend.,  376 ;  14  Wend..  626 ;  25  Wend., 
458 ;  9  N.  Y.,  24  :  35  N.  Y.,  471 :  48  N.  Y.,  274  :  S3  N. 
Y.,293;  65  N.  Y.,  30;  71  N.  Y.,  193;  28  Barb..  408  :  46 
Barb.,  461 ;  47  Barb.,  526 ;  51  Barb.,  Itt ;  63  Barb.,  95, 
101;  67  Barb.,  413;  2  Bos.,  578;  1  Hilt.,  405;  3  Wood. 
&  M.,  96  ;  62  How.  Pr.,  283  :  99  Mass..  16  ;  21  Wis..  61  : 
17  Am.  Dec..  518;  28  Am.  Dec.,  554  ;  *5  Am.  Dec..  106 
(9  Scam.,  245) ;  40  Am.  Dec.,  172  (14  N.  H.,  19). 


WITHY  c.  MUMFORD. 

Covenants  of  Warranty  Run  with  th?  hind — 
Actfon  on,  m<iy  be  Sustained  by  Amtignec  of 
Covenanted  or  His  Heirs. 

A  covenant  of  warranty  runs  with  tin-  hum.  It 
is  intended  for  the  benefit  of,  and  accordingly  an 
action  may  IK-  sustained  upon  it  by  the  assignee  <>f 
the  covenantor  or  Ms  heirs. 

A  grunts  to  It,  who  y  rants  to  C,  both  Brunts  Itcinir 
with  warranty ;  then  C 19  evicted  bv  a  title  ptirti- 
niount  to  A's'tltle;  held  that  Cnmy  briiiR  covenant 
directly  iijfiilnst  A  ;  or  he  may  sue  It :  who,  on  pay- 
ment, &c.,  may  sue  A;  and  so  of  any  successive 
number  of  warrantors. 

Citations -Co.  Litt..  3H4  t> ;  it  Co..  17;  Cro.  Car., 
fl»H:  2  Johns..  1:  4  Cruise  Din-..  452  457;  14  Johns.. 
*»;  2  Mass..  400 :  1  Conn.,  244. 
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ON  demurrer  to  the  declaration.  This  was 
of  a  plea  of  breach  of  covenant ;  and 
stated  that  Feb.  21,  1814,  the  defendant,  by 
indenture  between  him  and  one  Harnden,  did 
grant,  &c.,  to  Harnden  in  fee,  certain  lands 
(describing  them);  and  that  he  did  covenant, 
<&c.,  with  Harnden,  his  heirs  and  assigns,  &c., 
to  warrant  and  defend  the  premises,  &c., 
against  all  persons  claiming,  &c. ;  that  on  the 
day  of  the  execution  of  this  indenture,  Harn- 
den entered  into  possession  of  the  premises, 
&c.;  and  afterwards,  Mar.  12,  1817,  by  in- 
denture between  him  and  the  plaintiff,  con- 
veyed the  same  premises  to  the  plaintiff,  in 
fee,  who  entered,  &c. ;  but  was  afterwards 
evicted  by  certain  persons  having  lawful  title, 
before  the  defendant  conveyed  to  Harnden. 
And  so,  &c. 

The  defendant  craved  oyerof  the  indenture 
between  Harnden  and  the  plaintiff,  which  was 
granted;  and  the  indenture  set  forth  con- 
tained a  covenant  of  warranty  from  Harnden 
to  the  plaintiff,  his  heirs  and  assigns.  For  this 
cause, 

Demurrer  and  joinder. 

Mr.  J.  A.  Collier,  in  support  of  the  demurrer, 
cited  Kane  v.  Sanger,  14  Johns.,  89,  as  a  case 
in  point  for  the  demurrer.  He  said  the  very 
question  is  there  examined  and  decided  by 
Spencer,  the  late  Ch.  J.,  who  delivers  the 
opinion  of  the  court.  The  action  should  have 
been  brought  by  Harnden.  He  also  cited 
Greenby  v.  Wilcocks,  2  Johns.,  1. 
1 38*J  *Mr.  8.  Sherwood,  contra,  denied  that 
the  point  was  necessarily  involved  in  Kane  v. 
Sanger.  It  is  true,  he  said,  the  late  CJi.  J.  laid 
down  the  proposition  taken  by  the  demurrer ; 
but  this  was  evidently  done  on  very  little  re- 
flection. The  point  was  not  discussed.  He 
takes  it  for  granted  that  where  a  warrantor 
conveys  the  land  with  warranty,  his  grantee 
cannot  sue  the  original  warrantor  ;  but  must 
look  to  his  immediate  covenant  of  indemnity. 
For  this,  he  cites  2  Mass.,  460,  containing  a 
dictum  of  Ch.  J.  Parsons,  who  cites  no  au- 
thority. The  dictum  itself  is  put  as  a  mere 
illustration ;  and  when  critically  examined, 
cannot  be  understood  as  supporting  the  posi- 
tion which  it  is  relied  upon  to  prove.  Clearly, 
the  case  of  Kane  v.  Sanger  is  not  law,  if  it  de- 
cides what  the  counsel  supposes.  Greenby  v. 
Wilcocks,  2  Johns.  1 ;  Middlemore  v.  Goodale, 
Cro.  Car.,  503,  505;  Co.  Litt.,  385  a;  Shep. 
Touch,,  198.  tit.  Warranty,  sec.  12  ;  Vin.  Abr., 
Covenant,  H,  pi.  2 ;  Id.,  K,  pi.  6. 

Curia,  per  SAVAGE,  Ch.  J.  The  point  on 
which  the  defendant  relies,  is  that  the  deed 
from  Harnden  to  the  plaintiff  containing  a  cov- 
enant of  warranty,  he  cannot  sue  as  assignee. 

In  the  days  of  Ld.  Coke  the  law  was  under- 
stood differently.  He  says,  "  if  a  man  en- 
feoffeth  A,  to  have  and  to  hold  to  him,  his 
heirs  and  assigns :  A  enfeoffeth  B  and  his 
heirs  ;  B  dieth,  the  heir  of  B  shall  vouch  as 
assignee  to  A ;  so  as  heirs  of  assignees,  and 
assignees  of  assigns,  and  assignees  of  heirs,  are 
within  this  word  (assigns);  which  seemed  to 
be  a  question  in  Bracton's  time.  And  the  as- 
signee shall  not  only  vouch,  but  also  have  a 
warrant™,  carta."  (Co.  Litt.,  384,  b.  and  the 
authorities  there  cited.) 

The  same  doctrine  is  found  in  Spencer's  case, 
602 


5  Rep.,  17,  and  in  all  the  books.  That  the 
covenant  to  warrant  and  defend,  is  a  covenant 
which  runs  with  the  land,  and  that  the  as- 
signee is  entitled  to  the  benefit  of  all  such 
covenants,  is  a  proposition  which  needs  not 
the  citation  of  an  authority  for  its  support. 
The  doctrine  will  be  found,  however,  in  4 
Cruise,  Dig.,  452-457. 

*The  case  of  Middlemore  v.  Goodale,  [*  1 39 
Cro.  Car. ,  503,  was  an  action  by  the  assignee 
on  the  covenant  for  further  assurance.  The 
defendant  pleaded  a  release  from  J.  S.,  with 
whom  he  made  the  covenant,  which  release 
was  executed  after  the  commencement  of  the 
suit.  All  the  court  agreed  that  the  covenant 
ran  with  the  land,  and  that  the  assignee  should 
have  the  benefit  of  it. 

From  these  authorities,  it  is  clear  that  the 
covenant  of  warranty  runs  with  the  land,  uud 
is  intended  for  the  benefit  of  the  grantee,  his 
heirs  or  his  assigns,  according  to  the  language 
of  the  covenant  itself. 

But  it  is  contended  by  the  defendant,  that 
though  the  assignee  of  the  grantee  may  gen- 
erally resort  to  the  original  grantor,  for  a 
breach  of  the  covenant  happening  after  the  as- 
signment, yet  he  has  not  such  remedy  when 
he  has  a  warranty  from  his  immediate  grantor. 
There  is  surely  nothing  in  the  covenant  of 
warranty  itself  to  justify  such  a  doctrine  ;  nor 
is  there  any  reason  growing  out  of  the  acts  of 
the  parties,  why  the  assignee,  by  taking  a 
warranty  from  his  immediate  grantor,  should 
lose  his  claim  upon  the  first  grantor.  It  can- 
not operate  by  way  of  release.  If  this  were 
the  consequence,  a  quitclaim  deed  would  often 
be  a  better  conveyaucejthan  one  with  full  cov- 
enants. 

It  is  contended,  however,  that  this  doctrine 
is  supported  by  authority,  and  the  cases  of 
Greenby  v.  Wilcocks,  2  Johns.,  1,  and  Kane  v. 
Sanger,  14  Johns.,  89,  are  cited. 

The  case  of  Greenby  v.  Wilcocks  decides  that 
an  action  upon  the  covenant  of  seisin  cannot 
be  brought  by  the  assignee,  because  the  grant- 
or, having  no  title  when  the  covenant  is  made, 
it  is  broken  immediately,  before  the  assign- 
ment, and  when  broken,  becomes  a  mere  chose 
in  action  and,  as  such,  is  incapable  of  assign- 
ment This  being  the  only  reason  given,  it 
would  seem  to  follow  that  whoever  was  owner 
of  the  land,  which  was  the  substratum  of  the 
covenant,  would  be  entitled  to  prosecute  for 
the  breach  of  a  covenant  running  with  that 
land,  if  broken  while  the  land  was  in  his 
hands.  This  case,  therefore,  proves  nothing 
against  the  plaintiff's  right  of  recovery  in  the 
principal  case,  but  rather  supports  it.  The 
plaintiff,  an  assignee,  has  been  evicted.  The 
covenant  *remained  unbroken  till  af-  [*14O 
ter  the  assignment  to  him.  He  has  been  dam- 
nified ;  not  the  original  grantee,  Harnden  :  and 
if  the  defendant's  doctrine  be  correct,  Harn- 
den may  recover  damages  which  he  never  sus- 
tained, and  may  pocket  the  money  ;  while  the 
plaintiff,  upon  whom  the  whole  loss  has  fallen, 
can  recover  nothing,  if  Harnden  be  unable  to 
respond.  Such  a  doctrine  I  should  hold  utterly 
untenable,  were  it  not  for  what  was  said  by 
the  late  Ch.  J.  Spencer,  in  the  case  of  Kane  v. 
Sanger. 

That  was  an  action  of  covenant,  brought  to 
recover  damages  for  an  eviction  of  the  plaint- 
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iff's  grantees.  The  counsel  for  the  plaintiff 
seems  not  to  have  argued  the  main  point,  but 
placed  his  right  to  recover  upon  a  variance  be- 
tween the  defendant's  notice  and  proof.  Spen- 
cer, J.,  in  delivering  the  opinion  of  the  court, 
says,  "it  is  a  general  rule,  that  where  cove- 
nants run  with  the  land,  if  the  land  is  assigned 
or  conveyed,  before  the  covenants  are  broken, 
and  afterwards  they  are  broken,  the  assignee 
or  grantee  can  alone  bring  the  action  of  cove- 
nant to  recover  damages;  but  if  the  grantor  or 
assignor  is  bound  to  indemnify  the  assignee  or 
grantee,  against  such  breach  of  covenant,  then 
the  assignor  or  grantor  must  bring  the  action;" 
and  he  cites  2  Mass. ,  460. 

In  a  subsequent  part  of  the  opinion,  he  ad- 
mits, that  to  avoid  circuity  of  action,  a  release 
from  the  plaintiff's  grantees  to  the  defendant 
would  have  been  a  bar  to  the  suit,  but  for  the 
•circumstance  that  they  had  given  the  plaintiff 
mortgages  ;  and  the  mortgages  reinvested  the 
title  in  the  plaintiff  ;  so  that,  in  effect,  there 
were  no  assignees.  The  plaintiff  having  con- 
veyed away  the  property,  and  received  it  back, 
stood  as  if  no  conveyance  had  ever  been  execut- 
ed by  him.  These  mortgages  had  been  assigned 
to  Morris;  and  it  was  a  fact  in  the  case  that  the 
suit  was  brought  by  the  direction  and  for  the 
benefit  of  Morris  ;  so  that  the  recovery,  after 
all,  was  virtually  in  favor  of  the  assignee. 

The  remark,  therefore,  that  the  assignee, 
with  warranty,  could  not  maintain  an  action, 
as  assignee,  for  a  breach  after  the  assignment, 
was  not  called  for.  It  professes  to  be  sup- 
ported by  no  authority  but  the  case  of  Bick- 
fordv.  Page,  2  Mass.,  460,  per  Parsons,  Ch.  J. 
141*]  With  the  greatest  deference,  *I  do  not 
understand  such  doctrine  to  be  there  asserted. 
The  case  itself  was  an  action  by  the  cove- 
nantee,  against  the  covenantor,  and  breaches 
were  assigned  upon  the  covenants  of  warranty, 
of  seisin,  and  against  incumbrances.  The  de- 
fendant pleaded  that  the  plaintiff,  before  suit 
brought,  had  conveyed  to  one  Roberts,  with- 
out any  covenants  making  him  liable  for  any 
defect  of  title.  The  plaintiff,  in  his  replica- 
tion, set  out  his  deed  to  Roberts,  being  a  re- 
lease with  warrant}-  against  himself,  his  heirs 
and  assigns.  To  this  replication  the  defend- 
ant demurred.  No  incumbrances  were  shown 
nor  any  eviction.  The  court,  therefore,  de- 
cided that  the  plaintiff  ought  to  recover  on  the 
covenant  of  seisin,  on  the  ground  that  this 
covenant  having  been  broken  before  the  plaint- 
iff's release  to  Roberts,  it  wasachose  in  action, 
unassignable  in  its  nature  and,  therefore,  did 
not  pass  to  Roberts  by  the  release.  Parsons. 
Ch.  J.,  in  the  course  of  delivering  the  opinion 
of  the  court,  advances  the  doctrine  relied  on 
by  the  late  Ch.  J.  of  this  court,  in  these  words: 
"It  is  a  general  rule,  that  when  n  feoffm  ;nt  or 
demise  is  made  of  land  with  covenants  that 
run  with  the  land,  if  the  feoffee  or  lessee  as- 
sign the  land,  before  the  covenants  are  broken, 
and  afterwards  they  are  broken,  the  assignee 
only,  can  bring  an  action  of  covenant,  to  re- 
cover damages,  unless  the  nature  of  the  assign- 
ment be  such,  that  the  assignor  is  holdeu  to 
indemnify  the  assignee  against  a  breach  of  the 
covenants  by  the  feoffor  or  lessor.  This  rule 
is  founded  on  the  principle  that  no  man  can 
maintain  an  action  to  recover  damages  who 
can  have  suffered  no  damages." 
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Here,  it  is  distinctly  asserted  that  the  grantee, 
who  is  also  the  assignor,  can  maintain  no  ac- 
tion for  damages  if  he  is  himself  not  liable 
to  his  assignee.  Why  ?  Because  he  can  have 
suffered  no  damages.  The  assignee,  who  has 
suffered  damages,  and  he  only,  can  bring 
the  action  in  such  a  case.  But  if  the  assignor 
has  covenanted  to  warrant  the  assignee,  and 
has  actually  sustained  damage,  in  consequence 
of  his  covenant,  by  a  recovery  against  him, 
th«n  he  has  his  remedy  over  against  his  grant- 
or. Having  been  damnified,  he  is  thereby  re- 
invested with  his  original  rights.  Then  he  will 
have  suffered  the  damages  which  he  seeks  to 
recover  on  the  *covenant  to  himself;  [*142 
and  in  such  a  case  the  assignee  is  not  the  only 
person  who,  under  any  circumstances,  may 
prosecute  the  original  grantor.  That  this  is  what 
C-h.  J.  Parsons  meant,  is  evident,  from  what 
he  lays  down  as  the  foundation  of  the  rule. 
The  reason  he  gives  is,  that  no  man  can  re- 
cover damages,  who  has  sustained  none.  Mere 
liability  is  not  enough.  Actual  damage  must 
have  been  suffered  by  the  assignor,  to  author- 
ize the  action  by  him.  To  place  any  other  con- 
struction upon  the  language  of  Ch.  J.  Par- 
sons, is  to  render  him  inconsistent  with  him- 
self, besides  making  him  stem  the  whole  cur- 
rent of  authority. 

This  subject  has  been  very  fully  discussed 
in  Booth  v.  Starr,  I  Conn.  N.  S.,  244.  The 
facts  were,  that  J.  Booth  conveyed  witli  war- 
ranty to  S.  Booth  a  lot  of  land  in  Hudson. 
Booth  conveyed  to  a  third  person,  he  to  a 
fourth,  and  he  to  the  fifth  grantee— all  with 
covenants  of  warranty  and  seisin.  The  last 
grantee  was  evicted,  but  the  plaintiff,  S.  Booth, 
was  not  damnified.  Swift,  ./.,  states  the  ques- 
tion to  be,  whether,  in  the  case  of  a  covenant 
of  warranty,  annexed  to  lands,  an  intermedi- 
ate coveuantee  can  maintain  an  action  against 
a  prior  covenantor,  without  having  been  sued 
by,  or  satUfied  the  damages  to  the  last  cove- 
nantee  who  has  been  evicted. 

The  question  was  discussed  with  great  learn- 
ing and  ability  and  at  considerable  length,  and 
the  court  expressly  decided  that  the  last  cov- 
enantee,  who  has  been  evicted,  may  prosecute 
any  or  all  of  the  preceding  covenantors  till  he 
obtain  satisfaction  ;  but  that  no  intermediate 
covenantee  can  sue  his  covenantor  till  he  him- 
self has  been  compelled  to  pay  damages  upon 
his  own  covenant, 

In  this  case,  the  plaintiff  might  have  sued 
Harndeu,  his  own  immediate  grantor.  He  did 
not  choose  to  do  so.  Harnden  may  have  been 
dead,  or  insolvent,  or  the  plaintiff  may  have 
had  other  reasons  for  preferring  a  direct  re- 
sort to  the  defendant.  It  is  sufficient  for  his 
purpose  that  he  had  a  legal  right  to  do  this. 

*lu  the  case  of  Warlock  v.  Cb>sx,(<i)  [*  1415 
decided  by  this  court,  in  May  Term,  1824.  a 
similar  action  was  sustained  by  an  interme- 
diate covenantee,  who  had  been  damnified, 

(«)  GAKLOCK  v.  Cr-oss—  May  Term,  1SJ4. 
COVENANT.  The  declaration  stat«'<J  that  the  de- 
fendant ('loss  conveyed  land  (deserlhiiifr  it)  to  .!.<!. 
Oarlock,  who  conveyed  to  Dieffendorr,  who  con- 
voyed to  ConkllMK,  who  conveyed  to  H.  Oarlock, 
the  plaintiff,  who  conveyed  to  Walradt.  nil  with 
warranty;  that  Walradt  was  evicted  under  a  deed 
from  the  Comptroller,  ii|»on  atuile  for  taxes  charged 
on  the  land,  before  the  defendant  conveyed  :  and 
that  the  pliiini  ill'  had  paid  Walradt  the  value  of  the. 
land,  with  the  costs  of  a  suit  liroii^ht  for  its  re<*>v- 
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though  the  property  had  passed  through  four 
different  grantors,  with  warranty,  down  to  him- 
self. The  plaintiff  is  entitled  to  judgment. 

Judgmentfor  the  plaintiff. 

Cited  in-10  Wend.,  184 ;  19  Wend..  337 :  21  Wend.. 
124 ;  3  Den.,  295 ;  1  Paige,  414 ;  4  Paige,  582 ;  40  N.  Y., 
286 :  22  Hun,  463;  1  Barb.,  405;  13  Barb.,  281 ;  6  How. 
Pr  25;  1  Duer,  197;  Co.  B.  N.  S.,  188;  22  Am.  Dec., 
780  (5  Ohio,  154) ;  27  Am.  Dec.,  232  (1  Dev.  &  B.,  »4). 


144*]  *SPENCER  «.  TILDEN  ET  AL. 

1.  Usury — Contract  to  Sett  Cows  for  Double  the 
Number  to  be  Returned  in  Four  Tears,  Not 
Usurious  $.  Inquiry  into  Alternative  Con- 
sideration Allowed  to  Determine  Whether  a 
Penalty  or  Liquidated  Damages.  3.  Parol 
Evidence,  not  Admitted  to  Vary  Express  Terms 
of  Written  Contract. 

Selling  cows,  &c.,  on  a  contract  to  return  double 
the  same  number  and  description,  at  the  end  of  four 
years,  is  not  usurious. 

So  of  sheep,  to  double  in  three  years.  Vide  note, 
at  end  of  the  principal  case. 

In  an  action  on  a  written  promise,  not  sealed,  to 
pay  and  deliver  $360,  or  12  cows,  &c.,  expressed  to 
be  for  value  received ;  held,  that  the  value  of  the 
consideration,  and  of  the  cows,  to  be  delivered, 
might  be  inquired  into  with  a  view  to  see  whether 
the  sum  expressed  was  intended  by  the  parties  as 
a  penalty,  or  as  liquidated  damages ;  and  it  appear- 
ing that  the  sum  expressed  was  much  beyond  the 
value  of  either ;  held,  that  it  was  in  nature  of  a  pen- 
alty, and  that  the  plaintiff  must  be  confined  to  the 
value  of  the  cows  to  be  delivered,  with  interest,  as 
the  measure  of  bis  damages. 

A  promise  in  writing,  was  to  deliver  12  cows,  with 
12  calves,  which  come  of  said  cows,  on,  &c. ;  held, 
that  in  an  action  against  the  promisor,  he  could  not 
show  that  at  the  time  9f  signing  the  contract  the 
promisee  declared  (calling  witnesses  to  his  declara- 
tion) that  he  would,  notwithstanding,  receive  12 
cows  with  calf,  or  with  calves  by  their  sides ;  and 
that  the  defendant,  on  the  day  stipulated,  tendered 
11  cows,  with  calves  by  their  sides ;  and  one  cow 
with  calf,  which  calved  the  evening  after  the  ten- 
der ;  as  this  would  be  to  vary  the  express  terms  of 
the  written  contract. 

A  SSUMPSIT,  tried  at  the  Oneida  Circuit, 
A.  July,  1823,  before  Williams,  Circuit  J  udge. 

The  action  was  upon  a  written  contract  in 
these  words  : 

"April  15th,  1819.  For  value  received,  we 
promise  to  pay  and  deliver  to  John  Spencer, 
or  bearer,  three  hundred  and  sixty  dollars,  or 
twelve  good  middling  cows,  and  twelve  good 
calves  which  come  of  said  cows  above  men 
tioned,  to  be  paid  and  delivered  at  the  dwell- 
ing-house of  said  Spencer's  now  is  in,  four 
years  from  the  date,  in  Verona.  Said  cows 

ery,  with  the  costs  of  an  action  by  Walradt  against 
him  upon  his  covenant. 

Demurrer  and  joinder. 

Mr.  J.  Lynch,  in  support  of  the  demurrer,  made 
this  point,  among  others : 

It  appears  that  H.  Garlock,  at  the  time  of  the 
eviction,  was  the  grantee  of  Conklinsr,  with  war- 
ranty. The  suit  should,  therefore,  have  been 
brought  by  the  plaintiff  against  Conkling,  and  not 
against  the  defendant. 

In  support  of  this  point,  he  relied  on  Kane  v.  San- 
ger,  14  Johns.,  89,  cited  in  the  principal  case. 

Mr.  A.  Conhling,  contra,  took  the  same  ground 
against  that  case  as  was  taken  in  the  principal  case 


not  to  exceed  eight  years  old  ;  nor  under  four 
years  old.  As  witness  our  hands. 

JOHN  TILDEN. 
ITHIEL  TILDEN." 

The  execution  of  this  contract  was  proved 
by  the  plaintiff,  at  the  trial ;  and  also  that  in- 
terest upon  the  $360,  from  Apr.  15,  1823,  to 
the  quarto  die  post  of  August  Term  following, 
would  be  $7.87  ;  and  the  plaintiff  claimed  to 
recover  $367.  87. 

The  defense  was,  1.  Usury  ;  2.  Perform- 
ance. 

The  evidence  to  sustain  the  defense  of  usury 
was,  that  the  plaintiff,  a  few  days  before  the 
date  of  the  agreement,  agreed  with  the  defend- 
ants to  let  them  have  six  cows  for  four  years  ; 
and  that  the  defendants,  at  the  end  of  the  term, 
should  return  him  twelve  cows  with  calf,  or 
with  calves  by  their  sides,  or  pay  him  $30  each 
for  the  six  cows.  The  plaintiff  admitted  it 
was  more  than  the  cows  were  worth  ;  but 
said  he  would  put  them  at  that  sum,  so  as  to 
be  sure  and  have  tte  cows  again.  He  said, 
at  the  same  time,  that  his  bargain  was  as  good 
as  25  per  cent,  interest.  That  accordingly, 
the  *plaintiff  afterwards  .delivered  six  [*145 
cows  to  the  defendants,  one  or  two  of  the 
cows  having  calves  by  their  sides,  and  the  res- 
idue being  with  calf  ;  and  the  defendants  ex- 
ecuted the  contract  in  question.  This  was  on 
the  day  of  its  date.  The  plaintiff  then  reiter- 
ated that  his  bargain  was  as  good  to  him  as  25 
per  cent.,  and  the  defendants  answered  that  it 
was  more.  The  plaintiff  replied  it  was  worth 
25  per  cent.,  but  he  did  not  wish  them  to  take 
the  cows.  The  defendants  also  proved  that 
the  cows  which  they  then  received  were  not  so 
good  *as  middling  cows,  and  were  not  then 
worth  more  than  $19  each — in  the  whole,  $114. 
The  defendants  also  proved  (though  this  was 
objected  to  by  the  plaintiff  as  immaterial)  that 
twelve  good  middling  cows,  with  calves  by 
their  sides,  would,  on  Apr.  15,  1823,  have 
been  worth  $204. 

To  sustain  the  defense  of  performance,  the 
defendants  offered  to  prove  that  the  plaintiff, 
on  the  parties  coming  together  on  the  day  of 
executing  the  contract  in  question,  produce  d 
it  ready  written;  that  the  defendants  objected 
to  its  terms,  and  that  it  should  have  been  for 
twelve  cows,  either  with  calf,  or  with  calves 
by  their  side;  that  the  plaintiff  said  this  should 
make  no  difference;  and  if  the  defendants 
would  sign  the  contract  as  it  was,  he  would 
take  twelve  cows  either  with  calf  or  with 

by  Mr.  Sherwood ;  and  cited  Shep.  Touch.,  176, 198 ; 
Com.  Dig.,  Covenant,  C,  3 ;  Baylye  v.  Hughes,  Cro. 
Car.,  137 ;  Bac.  Abr.,  Covenant,  E,  pi.  2,  5 ;  Middle- 
more  v.  Goodale,  Cro.  Car.,  503 ;  Co.  Litt.,  384  h,  and 
Booth  v.  Starr,  2  Conn.  N.  8.,  244. 

Mr.  Lynch,  in  reply,  said  he  was  not  prepared,  nor 
did  he  think  it  necessary,  to  defend  the  decision  of 
this  court  in  Kane  v.  Sanger.  No  case  or  dictum 
had  been  produced  negativing  the  distinction  there 
taken. 

Judgment  for  the  plaintiff. 

See  also,  Campbell  v.  Lewis,  3  B.  &.  A.,  392 ;  King- 
don  v.  Nottle,  1  Maule  &  S.,  a55;  Id.,  4  Maule  &  S., 
53,  and  King  v.  Jones,  5  Taunt.,  418. 


NOTE. — Usury,  loan  or  sale  of  chattels. 

There  must  be  a  loan  or  forbearance  of  money  to 
constitute  usury.  Perrine  v.  Hotchkiss,  2  Lans.,  416. 

In  a  bona  fide  loan  of  chattels,  any  compensation 
may  be  reserved.  Bull  v.  Rice,  5  Is.  Y.,  315;  Cum- 
mings  v.  Williams,  4  Wend.,  679 ;  Hall  v.  Haggart, 
17  Wend.,  280. 

Contracts  for  the  sale  of  notes,  or  other  personal 
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property  on  time,  when  not  used  as  artifices  for 
evading  the  usury  laws,  are  not  usurious,  though 
the  profit  exceeds  the  rate  allowed  by  law.  Dry 
Dock  Bank  v.  American,  &c.  Co.,  3  N.  Y.,  344; 
Thomas  v.  Murray,  32  N.  Y.,  605;  Goldsmith  v. 
Brown,  35  Barb.,  484;  Morrison  v.  McKinnon,  12 
Fla.,  552 :  Gilmore  v.  Ferguson,  28  Iowa,  220 ;  First 
1  Nat.  Bank  v.  Owen,  23  Iowa,  185. 
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calves  by  their  side,  and  called  witnesses  to 
what  he  said.  Whereupon  the  defendants 
signed  the  contract;  and  on  the  day  for  its 
performance,  drove  to  the  place  of  perform- 
ance twelve  good  middling  cows,  eleven  hav- 
ing calves  by  their  sides,  and  one  being  with 
calf  and  which  actually  calved  on  the  evening 
of  the  same  day.  That  these  cows,  in  all  re- 
spects, answered  the  terms  of  the  agreement, 
with  the  single  difference  that  one  of  them 
had  not  a  calf  by  her  side.  These  offers  were 
made,  upon  the  ground  that  that  the  plaintiff 
had  committed  a  fraud  upon  the  defendants  in 
the  above  transactions;  but  the  evidence  was 
rejected  by  the  judge,  on  the  ground  that  it 
went  to  vary  a  written  contract  by  parol;  and 
that  the  tender  was  not  a  compliance  with  the 
written  contract. 

The  plaintiff  then  proved  that,  at  the  date 
of  the  contract,  cows  were  about  one  fifth 
146*]  higher  than  in  1823;  and  that  the  *usual 
practice  of  letting  cows  was  to  double  in  four 
years — the  party  letting,  usually  taking  part 
of  all  risk  of  accidents.  The  defendants  ob- 
jected to  the  proof  of  usage,  but  the  objection 
was  overruled. 

The  judge  then  said,  that  if  it  was  agreed, 
or  intended  by  the  parties,  that  the  plaintiff 
should  receive  above  7  per  cent,  interest,  the 
note  would  be  void  for  usury;  and  he  should 
consider  that  as  a  question  of  fact  for  the  jury 
to  decide.  If  the  plaintiff  was  entitled  to  re- 
cover at  all,  the  $360  were  to  be  considered  in 
the  nature  of  a  penalty;  and  the  plaintiff  could 
not  recover  above  the  twelve  cows  and  calves 
when  they  became  due,  with  interest  to  the 
quarto  die  post  being  $208;  and  hereupon  a 
verdict  for  that  sum  was  taken  for  the  plaint- 
iff, subject  to  the  opinion  of  this  court  on  the 
above  case,  and  under  an  agreement  that  they 
should  give  judgment,  or  set  aside,  or  modify 
the  verdict,  accordingly  as  they  should  hold 
the  law  to  be. 

Mr.  S.  Beardsley,  for  the  plaintiff : 

1.  Here  was  no  usury.  The  sale  was  of 
property  bona  fide,  upon  a  special  agreement. 
The  seller  took  all  the  risk  of  the  market  as  to 
the  value  of  the  cows  at  the  time  of  the  pay- 
ment. To  constitute  usury,  there  must  be  a 
loan  upon  excessive  interest,  to  be  repaid  at 
all  events.  Ord,  Usury,  29,  69-72;  Vin.  Abr., 
Usury,  C,  10 ;  Fountain  v.  Grymes,  Cro.  Jac., 
252;  Roberts  v.  Tremiyne,  Id.,  507,  508;  Earl  of 
Chesterfield  v.  Jansen,  1  Wils.,  292,  per  Burnett, 
./.;  Richards  v.  Brown,  Cowp.,  776,  777.  Here, 
the  cows  had  actually  depreciated  in  value,  at 
least,  one  fifth. 

As  to  the  high  price  of  $360,  it  is  enough 
that  the  contract  was  in  the  alterative,  to  pay 
that  sum  or  deliver  the  cows. 

By  the  latter,  the  defendants  might  have 
saved  themselves,  which  takes  away  the  infer- 
ence of  usury  arising  from  this  feature  of  the 
contract.  Tate  v.  Welling*,  3  T.  R,  531;  Mad- 
dock  v.  Rtnnball,  8  East,  304;  Rank  of  Clienango 
v.  Curtiss,  19  Johns.,  326.  Inadequacy  of 
price  can  only  be  insisted  on  as  a  badge  of 
usury,  where  there  is  a  loan.  (Ord,  Usury, 
74,  75.)  Where  there  is  a  loan  of  money,  and 
a  sale  of  goods  at  a  very  low  price,  the  value  i 
147*]  of  which  is  fluctuating  *in  the  market, 
this  is  not  evidence  of  usurv.  Htimrt  v.  F.  &  M. 
Bank.  19  Johns..  496. 
OOWEN  5. 


2.  The  $360  were  not  in  the  nature  of  a 
penalty;  but  the  sum  agreed  to  be  paid.    That 
sum  is  no  more  a  penalty  than  the  sum  in  any 
large  promissory  note,  given  for  a  small  con- 
sideration.    The  question  whether  a  sum  of 
money  agreed  to  be  paid,  is  in  the  nature  of  a 
penalty,  must  depend  on  the  facts  to  be  col- 
lected from  the  face  of  the  contract.     The  in- 
tent of  the  parties  must  be  gathered  from  the 
agreement  itself.     Newl.,  Cont.,  307;   Com., 
Cont.,  541;  Dennis  v.  Cummins,  3  Johns.  Gas., 
297,  298;    Holt,  N.  P.,  45.  note.     The  nature 
and  effect  of  the  contract  could  not  be  varied 
by  parol.     This  can  only  be  done  where  its 
words    are    equivocal,   or   there    is   a   latent 
ambiguity.     Where  a  contract  is  in  the  alter- 
native, to  pay  a  sum  of  money,  or  do  any  other 
act,  the  money  is  always  in  the  nature  of  liqui- 
dated damages.     Slosson  v.  Beadle,  7  Johns., 
72.  A  new  trial  should  be  granted,  so  that  the 
damages  may  be  assessed  correctly,  at  $360, 
and  the  interest. 

3.  Here  was  no  valid  performance,  or  tender 
of  performance. 

Mr.  C.  C.  Bronson,  contra.  This  being  a 
case  subject  to  the  opinion  of  the  court,  they 
come  in  the  place  of  the  jury;  and  we  are  en- 
titled here. to  every  fair  inference,  from  the 
facts  stated  in  the  case.  The  usage  set  up 
on  the  trial  cannot  sanction  usury.  Here 
was  a  loan.  It  was  no  more  a  sale  than  the 
loan  of  money  itself.  True  the  defendants 
might  sell  or  dispose  of  the  cows  as  they 
pleased.  So  might  they  of  money,  if  they 
had  borrowed  that  instead  of  cows;  and  one 
may  fluctuate  in  the  market  as  well  as  the 
other.  Where  the  specific  thing  is  to  be  re- 
turned, the  lender  may  always  charge  what  he 
pleases;  not  so  where  the  return  is  in  kind. 
(Ord,  Usury,  26-29.)  The  loan  may  be  in 
money,  or  what  is  equivalent  to  it:  and  there 
may  be  usury,  where  there  is  apparently  a 
mere  sale.  (Ord,  Usury,  29.)  Nothing  is  more 
usual,  than  an  attempt  to  disguise  usury,  in 
this  and  other  forms:  but  they  will  not  avail. 
7  Bac.  Abr.,  Am.  *ed.,  195.  Usury.  C;  [*148 
Pottard  v.  Scholy,  Cro.  Eliz.,  20:  Glisson  \. 
Newton's  Exrs.,  1  Hayw.,  336;  Atkinson  v. 
Scott's  Exi-s.,  1  Bay,  307;  Cutler  v.  Johnson,  8 
Mass.,  266.  The  letting  of  cattle,  with  large 
increase,  in  Mass.,  is  excepted  from  the  Statute 
of  Usury.  8 Mass.,  259,  Dana,  arguendo,  which 
shows  the  sense  of  the  Legislature  there,  that 
otherwise  such  contracts  would  be  void.  In- 
adequacy of  price,  on  sale,  is  evidence  of 
usury.  (Ord,  Usury,  77;  2  Ves.,  Sr.,  155  )  So, 
if  there  be  a  mere  colorable  contingency  in  the 
contract.  Clayton's  case,  5  Kep. ,  70. 

If  here  be  no  usury,  yet  the  plaintiff  should 
recover  no  more  than  the  value  of  the  property 
he  parted  with  and  lawful  interest,  estimated  at 
$149.12,  and  this  on  the  ground  that  the  agree- 
ment was  a  hard  and  unconscionable  one,  af- 
fording a  gain  to  the  plaintiff,  and  producing 
a  loss  to  the  defendants  of  40  /v-r  cent.  At 
anv  rate,  he  should  recover  no  more  than  the 
value  of  the  twelve  cows,  and  the  calves  by 
their  sides,  and  interest,  the  sum  for  which  the 
verdict  was  taken.  Dennis  v.  Cummin*,  3 
Johns.  C'as. ,  297,  was  docided  against  the  sum 
being  considered  as  liquidated  damages,  on  the 
ground  that  it  was  extravagant,  and  out  of  all 
proportion  with  the  «uun  really  and  honestly 
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due.  As  much  appears  upon  the  face  of  this 
contract  for  the  government  of  the  court,  as 
on  the  contract  in  that  case. 

Mr.  Beanhky,  in  reply,  said,  though  it  be 
true  that  money  may  fluctuate  in  the  market, 
this  is  to  a  trifling  amount;  and  ordinarily  a 
loan,  with  a  view  to  this,  would  be  colorable. 
Not  so  of  goods.  You  might  as  well  say,  that 
every  sale  by  a  merchant  at  a  high  price  would 
be  usurious. 

Curia,  per  SAVAGE,  Ch.  J.  The  contract 
was  not  usurious,  though  the  plaintiff  was  a 
'  very  hard  and  unconscionable  creditor.  The 
interest  and  principal  were  both  put  at  hazard 
to  a  considerable  extent.  It  was  uncertain  in 
1819  what  would  be  the  value  of  the  cows  in 

(a)  May  Term,  1825. 
HOLMES  v.  WETMORE. 

ON  certiorari  to  a  justice's  court.  Wetmore  sued 
Holmes  in  the  court  below,  on  the  following-  agree- 
ment : 

"  WHITESTOWN,  August  36th,1819.  Ebenezer  Holmes 
received  of  Ezra  Wetmore  ten  ewe  sheep,  for  which 
I  promise  to  deliver  twenty  sheep,  of  as  good  a  qual  - 
ity ;  three  years  from  the  date. 

EBENEZER  HOLMES." 

Plea,  the  general  issue. 

On  the  trial,  sheep,  in  Aug.,  1822,  were  proved  to 
be  worth  one  dollar.  The  justice  gave  judgment 
for  the  plaintiff  for  $20  damages  and  the  costs. 

Judgment  affirmed. 

HAMLIN  v.  FITCH.    Kirb,  Conn.,  260. 

ACTION  on  a  note  dated  Feb.  28, 1785,  by  which  the 
defendant  promised  to  pay  the  plaintiff  $16,839,  in  fi- 
nal settlement  certificates, within  6  months  from  the 
date.  On  issue,  the  jury  found  that  the  note  was 
given  for  the  loan  of  this  $16,839  in  final  settlement 
certificates;  and  that  it  was  corruptly  agreed  be- 
tween the  parties  that  the  defendant  should  give 
the  plaintiff  $1,000  in  lawful  money,  for  the  loan, 
beyond  the  legal  interest,  for  the  6  months ;  and 
that  the  note  was  given  in  pursuance  of  this  agree- 
ment ;  and  therefore  void.  This  finding  was  in  the 
language  of  the  issue. 

On  motion  for  judgment  for  the  plaintiff ;  non 
obxtante,  &c. 

The  Court,  Judges  Dyer  and  Pitkin  dissenting, 
gave  judgment  for  the  plaintiff  according  to  the 
motion,  saying:  "To  bring  a  contract  within  the 
Statute,  and  the  mischief  it  was  made  to  prevent, 
it  must  be  clearly  for  the  repayment  of  a  greater 
value  than  the  amount  of  the  loan,  with  an  advance 
thereon,  at  the  rate  of  6  per  cent,  per  annum.  That 
it  be  of  a  greater  quantity,  though  of  the  same  kind 
of  article,  is  not  sufficient.  If  the  article  be  of  a 
fluctuating  value,  and  from  such  change  or  dim- 
inution of  its  value  as  from  its  nature  or  the  course 
of  trade,  it  is  subject  to,  it  may  not  at  the  time  of 
repayment,  be  worth  more,  or  so  much.  A  loan  of 
100  bushels  of  salt,  for  example,  in  the  year  1783, 
when  it  was  at  twelve  shillings,  to  repay  double  the 
quantity,  at  the  end  of  one  year,  when  it  might  have 
been  worth  but  four  shillings,  would  not  come  with- 
in the  statute,  be  the  price  what  it  might  at  the 
year's  end.  Nor  would  it  make  a  difference,  if  it 
was  to  repay  108  bushels  of  salt,  and  a  sum  of  mon- 
ey, besides,  provided  both  of  them  might  not  amount 
to  more  than  the  value  of  the  loan,  and  6  per  cent. 
interest  thereon. 

With  regard  to  the  final  settlement  certificates, 
said  to  be  loaned  in  this  case ;  it  is  matter  of  public 
notoriety  that  they  were,  at  the  time  of  the  con- 
tract, in  a  state  of  rapid  depreciation ;  and  that, 
having  no  funds  to  rest  upon,  for  principal  or  in- 
terest, it  was  wholly  uncertain  how  low  they  would 
fall,  and  whether,  at  the  end  of  six  months,  they 
would,  if  considered  as  merchandise  (as  they  must 
be,  to  bring  them  at  all  within  the  description  of 
the  statute),  bo  worth  half  so  much  as  they  were 
when  loaded ;  in  which  case,  the  plaintiff,  instead 
of  gaining  three  hundred  pounds,  would  lose  that 
sum,  and  the  defendant  gain  it.  The  loss  by  the  de- 
preciation was  at  the  plaintiff's  risk.  As  he  received 
in  the  £300  a  premium  for  the  risk,  the  rule  of  dam- 
ages upon  this  note,  would  be  the  market  value  of 
the  certificates,  at  the  time  they  were  to  be  repaid. 
So  was  the  case  of  Lathrop  v.  West  determined  in 
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1823.  If  the  hazard  be  slight,  and  merely  col- 
orable, it  will  not  take  the  case  out  of  the  Stat- 
ute ;  but  I  do  not  consider  it  so  in  this  case. 
Here  was  no  negotiation  for  a  loan  of  money. 
It  was  *a  bargain  by  which  the  plaint-  ^*14i> 
iff  was  pretty  certain  of  making  a  handsome 
profit ;  but  by  which  he  might  lose,  (a) 

*I  think  the  $360  in  the  contract  [*15O 
must  be  considered  as  a  penalty.  The  ver- 
dict is,  therefore,  right,  and  the  plaintiff  en- 
titled to  judgment  for  the  $208.(6) 

Judgment  for  the  plaintiff. 

Cited  iu-7  Cow.,  309 ;  4  Wend.,  681 ;  13  Wend.,  590 ; 
17  Wend.,  281,  454 ;  5  Den.,  141 :  4  Sand.  Oh.,  309 ;  4  N. 
Y.,  372 ;  5  N.  Y.,  317;  60  N.  Y.,  412 ;  2  Barb.,  667 ;  12 
Barb.,  381 ;  14  Barb.,  145 ;  65  Barb.,  282 :  51  How.  Pr., 
38 ;  16  Abb.  N.  S.,  405 ;  1  E.  D.  S.,  489,  581 ;  30  Am. 
Kep.,  29  (9  S.  C.,  344). 

this  county,  where  the  loan  was  of  depreciating 
continental  bills ;  and  a  sum  in  hard  money  was 
taken  as  a  premium  for  risking  the  depreciation 
upon  them.  There  the  depreciation  happening  to 
exceed  the  premium,  the  plaintiff  lost  the  whole  in- 
terest, and  part  of  the  principal,  as  might  have  been 
the  case  here.  The  contract  in  this  case,  though  in 
the  form  of  a  loan,  was  really  in  nature  of  a  specu- 
lation and  bargain  of  hazard.  It  depended  upon  a 
contingency,  to  wit :  that  of  depreciation,  whether 
all,  or  how  much  of  the  principal,  or  value  loaned, 
should  be  repaid,  and  which  of  the  parties  the  spec- 
ulation should  ultimately  favor;  which  takes  the 
contract  entirely  out  of  the  Statute ;  2  Burr.,  891  ; 
Show.,  8 ;  Comb.,  125 ;  Holt,  7as ;  though  it  may 
leave  a  question,  how  far  the  premium  taken  for 
the  risk  in  this  case,  was  unconscionable ;  and  could 
be  relieved  against  in  equity." 

The  two  dissenting  judges  recited  the  Connecticut 
Statute  of  Usury ,  which,  as  to  the  point  decided,  is 
the  same  as  the  Statute  of  this  State. 

The  case  of  Morrisset  v.  King,  2  Burr.,  821,  seems 
to  go  upon  much  the  same  principle ;  and  see  Ship- 
with  v.  Gibson,  4  Hen.  &  Munf.,  490. 

(b)  This  doctrine,  which  converts  damages  appar- 
ently stipulated,  or  fixed  by  the  parties,  into  a  pen- 
alty, came  from  the  civil  law  through  the  Court  of 
Chancery ;  and  has  at  length  obtained  a  firm  hold  in 
the  courts  of  common  law.  It  is  obvious  that,  in 
order  to  enforce  it,  courts  must  disregard  the  par- 
ticular expressions  of  the  parties :  for  the  moment 
we  agree  that  a  party  may,  by  calling  a  real  penal- 
ty liquidated  damages,  or  throwing  it  into  the  form 
of  an  alternative  in  a  contract,  or  substituting  its 
payment  for  some  specified  default,  secure  the 
whole  to  himself,  without  regard  to  the  real  dam- 
age, we  bring  back  the  oppressive  rule  of  the  com- 
mon law.  The  griping  creditor  will  always  use  the 
particular  form,  or  phraseology  of  contract,  which 
will  secure  him  his  pound  of  flesh  ;  unless  the  courts 
interfere,  in  all  cases,  and  tell  him  that,  from  the 
very  nature  and  essence  of  *his  bond,  what-  [*151 
ever  he  claims,  and  in  whatever  shape,  or  upon 
whatever  footing,  if  it  be,  .in  truth,  plainly  beyond 
the  legal  amount  of  damages,  so  far  it  shall  be  no 
more  than  nominal.  Hence,  it  seems,  that  the  rule 
laid  down  by  Mr.iHolt,  in  his  note  to  Barton  v.  Glov- 
er, Holt  N.  P-,  43,  45,  is,  notwithstanding  the  doubt 
of  Gibbs,  Ch.  J.,  in  that  case,  the  true  one,  viz. : 
"  Where  a  sum  of  money,  whether  in  the  name  of  a 
penalty  or  otherwise,  is  introduced  in  a  covenant 
or  agreement,  merely  to  secure  the  enjoyment  of  a 
collateral  object,  the  enjoyment  of  the  object  is 
considered  as  the  principal  intent  of  the  deed  or 
contract,  and  the  penalty  only  as  accessory,  and 
therefore  only  to  secure  the  damage  really  in- 
curred." Within  the  spirit  of  this  rule  is  Dennis  v. 
Cummins,  3  Johns.  Cas.,  297,  and  Slosson  v.  Beadle, 
7  Johns.,  72,  does  not  depart  from  it.  Some  of  the 
cases  in  England,  put  by  Holt,  in  his  note,  look  like 
an  exception  to  this  rule ;  but  the  courts  of  that 
country  will  find  themselves  obliged  to  come  back 
to  it,  or  give  it  up.  A  plain,  positive,  settled  excep- 
tion, depending  on  the  form  of  the  contract,  would 
destroy  it.  The  rule  is  no  more  than  what  is  laid 
down  in  the  civil  law,  as  deduced  from  a  decision  of 
Dumoulin  by  Pothier  (vide  1  Ev.  Poth.,  210),  that 
the  penalty  being  stipulated  in  lieu  of  damages,  it 
is  contrary  to  its  nature  to  be  carried  beyond  the 
limits  which  the  law,  respecting  damages,  pre- 
scribes." Nor  can  the  courts  enforce  this  rule  with- 
out looking  freely  to  the  contract ;  not  only,  as  it 
appears  upon  its  face,  but  the  comparative  value  of 
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the  consideration  and  thins  to  be  performed,  as 
they  did  here  in  the  principal  case ;  for  if  they  con- 
fine themselves  to  the  language  of  the  parties,  it  is 
so  easy  to  disguise  the  real  case  by  fair  words,  that 
the  rule  becomes  nothing.  The  right  to  redeem 
from  under  the  penalty  (to  be  made  fully  effectual) 
must  be  held  inherent  in  the  contract,  like  the 
equity  of  redemption  in  a  mortgage ;  and  not  con- 
trolled even  by  the  express  intention  of  the  parties. 
Mr.  Evans,  in  his  notes  to  Pothier,  acknowledges 
the  difficulty  of  deducing  any  general  rule  from  the 
cases,  which  he  considers  at  large  (vide  2  Ev.  Poth. 
93-98) ;  but,  at  page  98,  he  gives  the  form  of  a  con- 
tract, in  so  many  words,  which,  he  suggests,  may 
secure  the  creditor's  object,  and  evade  the  scrutiny 
of  courts.  If  he  be  right,  all  the  creditor  has  to  do, 
is  to  make  hid  debtor  sign  a  contract  copied  from 
Mr.  Evans ;  and  he  may  thus  cripple  or  overreach 
all  the  courts  of  law  and  equity.  But  I  imagine 
their  rules  were  not  framed  so  loosely  and  inconsid- 
erately, as  to  be  overthrown  by  a  mere  transposition 
of  words  or  sentences. 


152*]    *GLEASON  e.  PINNEY. 

Assumpsit  on  Note  for  Certain  Sum  Payable  in 
Specific  Articles  —  Sum  Expressed,  the  True 
Measure  of  Damages. 

In  an  action  on  a  note  for  a  certain  sum  of  mon- 
ey, payable  in  specific  articles,  at  a  certain  price, 
the  sum  expressed,  not  the  value  of  the  articles,  is 
the  true  measure  of  damages. 

Citations-3  Conn.,  58  ;  2  Johns.,  235,  242. 

IN  ERROR   to  the  Onondaga  C.  P.     The 
action  in  the  court  below  was  assumpsit, 
by  Pinney  against  Gleason,  upon  several  notes, 
due  at  different  times,  in  this  form  : 

"For  value  received,  I  promise  to  pay  John 
Pinney,  seventy-nine  dollars,  fifty  cents,  on  the 
first  day  of  August,  1822,  in  salt,  at  fourteen 
shillings  per  barrel,  in  good  boating  order. 
Liverpool,  June,  30th,  1820. 

AHA  GLEASON." 

On  these  several  notes,  if  the  sum  due  upon 
them  was  calculated  in  the  dollars  and  cents 
expressed  with  interest,  the  balance  due  to  the 
plaintiff  below,  at  the  time  of  the  trial  (May, 
1824),  over  and  above  the  defendant's  pay- 
ments and  set-off  proved  upon  the  trial,  would 
have  been  $87.60  ;  but  if  the  sum  due  upon 
the  notes  was  calculated  at  the  cash  value  of 
the  salt,  when  they  respectively  became  due, 
with  interest  to  the  time  of  the  trial,  then  no 
balance  would  have  been  due  to  the  plaintiff 
below  ;  but  the  verdict  should  have  been  for 
the  defendant. 

These  facts  being  found  specially  by  the 
jury,  the  court  below  rendered  judgment  for 
the  plaintiff  for  the  $87.60  with  costs. 

The  only  question  now,  on  error,  was, 
whether  the  money,  or  the  value  of  the  $alt, 
was  the  proper  measure  of  damages. 

Mr.  B.  D.  Noxon,  for  the  plaintiff  in  error. 

Mr.  8.  Beardsly,  contra,  cited  Brook*  v.  Hub- 
bard.  8  Conn.  N.  S.  58. 

Curia,  per  SAVAOK,  Ch.  J.  The  Court  of 
C.  P.  adopted  the  true  measure  of  damages. 
The  defendant  below  acknowledged  by  his 
several  notes,  the  amount  of  the  debt  due  in 
dollnrsand  cent*.  The  delivery  of  the  salt  was 
the  mere  mode  of  payment.  He  might  have 
151$*]  avoided  the  payment  *of  the  whole 
sum  by  this  delivery  ;  but  not  having  done  so, 
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he  should  not  be  discharged  by  paying  less 
than  the  debt  which  he  has  agreed  to  be  due. 
This  precise  question  was  very  fully  considered 
in  Brooks  v.  Hubbard,  cited  by  the  counsel  for 
the  defendant  in  error  ;  and  the  rule  acted 
upon  in  this  case,  holden  to  be  the  correct  one. 
The  same  rule  was  recognized  by  this  court  in 
Smith  v.  Smith,  2  Johns.,  235,  243.  The  judg- 
ment must  be  affirmed. 

*  Judgment  affirmed. 

Reversed— 5  Wend.,  393. 

Cited  in^t  Hill,  165;  3  Bos.,  188. 

See,  5  Cow.,  411. 

*  The  reporter  afterwards  found  that  this  should 
have  been  "Judgment  reversed." 


THE  PRESIDENT, DIRECTORS  AND  COM- 
PANY OF  THE  BANK  OF  UTICA 

HILLARD. 

Witness — Rule  as  to  Competency  of— Mere  Clerk 
of  Bank  not  Compelled  to  Produce  Bank  Books 
on  a  Daces  Tecum — Party  to  Note  Competent 
to  s/tow  Invalidity  in  its  Inception 

The  clerk  in  a  bank  is  not  bound  to  produce  its 
books,  on  a  subpoena  duces  tecutn. 

Where  it  appeared  that  a  bank  had  kept  books  or 
memoranda,  in  which  they  entered  the  time,  man- 
ner and  terms  of  discounting  notes ;  held,  on  a  suit 
by  the  bank  against  an  indorser,  upon  discount  that 
it  was  not  competent  for  him  to  show  the  custom  of 
of  the  bank,  under  the  direction  of  the  cashier,  to 
take  an  usurious  discount  in  all  cases,  from  the 
creation  of  the  Bank  till  after  the  particular  note 
had  been  discounted,  without  first  showing  that 
notice  had  been  given  to  the  Bank  to  produce  the 
books  and  memoranda  on  the  trial,  which  had  not 
been  complied  with. 

The  general  rule,  as  to  the  competency  of  wit- 
nesses, is,  that  every  person  not  interested  in  the 
event  of  the  suit,  nor  incapacitated  by  his  religious 
tenets,  nor  by  the  conviction  of  an  infamous  crime, 
is  a  competent  witness.  All  other  circumstances 
affect  his  credit  only. 

The  maker,  or  other  person,  whose  name  appears 
upon  a  promissory  note,  is  within  this  rule,  a  com- 
petent witness  to  show  that  it  was  void  in  its  crea- 
tion for  usury,  or  other  cause. 

Citations-1  T.  R.,  298 ;  7  T.  R.,  597,  601 ;  3  Johns. 
Cas.,  185. 

A  SSUMPSIT  on  a  promissory  note,  by  the 
li.  Bank  as  indorsee  against  the  defendant  as 
indorser.  The  note  was  made  by  one  Samuel 
Jones,  dated  Aug.  24,  1821,  for  $2,000,  pay- 
able to  the  defendant,  or  order,  at  the  Utica 
Bank,  90  days  after  date,  and  discounted  by 
the  plaintiffs. 

The  cause  was  tried  at  the  Oneida  Circuit, 
Oct.  4,  1824,  before  Belts,  Circuit  Judge. 

The  signatures  of  the  maker  and  indorser 
being  admitted,  the  plaintiffs  called  Thomas 
Colling  as  witness,  who  proved  the  usual  de- 
mand and  notice. 

The  defendant's  counsel  then  stated  their 
defense  to  be  that  the  note  was  usurious  ;  and 
proceeded  to  the  cross  examination  of  Colling, 
who  testified  that  he  had  been  clerk  of  thr; 
Utica  Bank  for  10  or  12  years  ;  and  that  lie  had 
been  *.servt'd  with  a  suhpirna  duct*  If  [*I54 
cum  to  produce  the  books  of  the  Bank,  in 
which  were  entered  the  time  and  manner  of  the 
discount  of  the  note  in  question  ;  and  all  the 
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memoranda  made  by  him  or  the  plaintiffs  re- 
specting the  discount  or  manner  of  discount- 
ing that  note,  or  any  notes  of  which  it  was  a 
renewal.  He  was  then  called  upon  by  the  de- 
fendant's counsel  to  produce  the  book, or  books, 
memoranda,  &c.,  pursuant  to  the  subpoena  ;  to 
which  he  answered,  that  he  had  not  brought 
them.  The  defendant's  counsel  then  requested 
a  delay,  till  the  books  and  papers  could  be 
produced  from  the  Bank;  whereupon  the  coun- 
sel for  the  plaintiff  objected  that  the  witness 
was  not  bound  to  produce  them,  upon  the 
ground  that  he  was  not  the  proper  officer  to  be 
called  upon  for  that  purpose  ;  and  they  ob- 
jected to  the  delay.  The  judge  sustained  the 
objection,  holding  that  the  president  or  cashier 
should  have  been  subpoenaed  ;  and  refused  the 
delay  requested  ;  to  which  the  defendant's 
counsel  excepted. 

Colling  then  testified,  that  from  marks  made 
upon  the  note  by  himself,  he  knew  that  it  was 
discounted  in  renewal  of  a  former  note,  for 
the  like  amount  then  in  the  Bank  ;  and  that, 
as  a  clerk  of  the  Bank,  it  was  made  his  duty 
to  compute  the  amount  of  interest  received  on 
notes  discounted  at  the  Bank  ;  but  that  he  had 
not  examined  the  books  of  the  Bank,  to  see 
what  sum  was  received  by  the  plaintiffs  for 
discount  upon  this  note  in  particular  ;  nor  did 
he  know  the  amount ;  nor  did  he  know  or 
recollect  whether  he  did  make  the  calcula- 
tion of  the  amount  of  discount  in  that  particu- 
lar instance;  as  he  was  frequently  absent  from 
the  Bank,  and  in  such  cases,  it  was  done  by 
one  of  the  other  clerks. 

The  defendant's  counsel  then  offered  to  prove 
by  the  witness,  that,  in  pursuance  of  general 
directions  from  the  cashier  of  the  Bank,  the 
interest  received  by  it,  upon  all  notes  dis- 
counted at  the  Bank,  from  its  creation  down 
to  several  months  after  discounting  the  note  in 
question,  had  been  computed  by  the  standard 
of  30  days  to  a  month,  and  360  days  to  the 
year,  without  a  single  exception  ;  and  that  by 
this  standard,  the  interest  received  at  the  time 
of  discounting  the  note  would  amount  to 
$36.18.  To  this  evidence  the  plaintiff's  coun- 
sel objected  ;  and  it  was  rejected  by  the  judge 
155*]  *on  the  ground  that  a  general  rule, 
practiced  in  other  cases,  was  not  evidence  of 
the  amount  of  discount  in  this  particular  case; 
and  the  defendant's  counsel  excepted. 

They  then  offered  Jones,  the  maker,  as  a 
witness,  who  was  objected  to  by  the  plaintiff's 
counsel,  as  interested.  He  swore  on  his  wir 
dire,  that  he  and  the  defendant  had  been  joint 
indorsers  of  a  promissory  note,  made  by  one 
Moryan,  for  $2,000,  which  the  plaintiffs  had 
discounted  for  Moryan's  benefit ;  that  it  had 
been  from  time  to  time  renewed  ;  that  it  was 
an  accommodation  note  ;  and  on  failure  of 
Moryan,  it  was  agreed  between  the  witness  and 
the  defendant,  that  the  witness  should  become 
maker,  and  the  defendant  indorser,  of  the 
note  in  question,  in  renewal  of  Moryan's  note; 
and  that  each  should  pay  one  half  of  the 
former,  which  was  made  and  indorsed  ac- 
cordingly ;  and  that  he  had  since  paid  the 
plaintiffs  $1,000,  which  were  indorsed  on  the 
note  in  question.  Whether  this  was  in  full  of 
his  half,  he  did  not  know  ;  and  this  suit  was 
brought  by  the  plaintiffs,  at  his  request,  he 
having  agreed  to  pay  them  the  costs,  if  they 
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should  fail  to  recover  them  of  the  defendant. 
Upon  this  evidence,  the  judge  rejected  the 
witness  as  incompetent,  and  the  defendant's 
counsel  excepted. 

Verdict  for  the  plaintiff  for  $1,331.84  dam- 
ages. 

Mr.  J.  A.  Spencer,  moved  for  a  new  trial, 
and  insisted  : 

1.  That  Colling  was  bound  to  produce  the 
books,  &c.,  under  the  subpoena  duces  tecum. 
The  president  pays  no  attention  to  the  minutice 
of  business  carried  on  in  a  bank ;  nor  is  the 
cashier  exclusively  concerned  in  these.  It  is 
not  necessary  to  inquire  whether  the  clerk 
had  a  right  to  carry  these  papers  abroad,  on  a 
private  request.  He  was  certainly  bound  to 
produce  them  on  the  demand  of  the  law. 
They  are,  for  the  purpose  of  evidence,  the 
papers  of  the  court,  and  the  cashier  could  not 
control  them  when  required  by  the  court. 
The  bookkeeper  of  a  merchant  may  be  called 
on  by  subpoena,  to  produce  the  books  of  his 
principal.  He  has  the  possession  and  care  of 
them,  as  bailee  and  agent.  So  of  this  clerk. 
The  books,  being  in  his  possession  and  power, 
were  subject  to  the  subpoena. 

*3.  The  general  direction  of  the  [*156 
cashier,  and  the  practice  of  the  Bank,  were,  at 
least,  competent  evidence  for  the  jury.  Whether 
they  would  have  been  conclusive  or  satisfac- 
tory, is  not  the  question.  The  evidence  went 
to  show  that  an  usurious  discount  had  been 
taken  in  all  cases,  this  being  directed  by  the 
proper  officer  of  the  Bank,  whose  directions,  it 
is  to  be  presumed,  were  obeyed.  The  whole 
includes  all  its  parts.  If  taken  in  every  in- 
stance, the  proposition  includes  the  particular 
one  under  consideration. 

3.  Jones'  interest  was  in  favor  of  the  plaint- 
iffs. He  was,  therefore,  the  best  possible  wit- 
ness for  the  defendant,  by  whom  he  was  of- 
fered. At  any  rate,  his  interest,  as  to  costs, 
was  of  his  own  creation,  without  our  consent. 
He  could  not,  in  this  way,  deprive  us  of  his 
testimony.  It  is  like  the  familiar  case  of  a 
wager,  by  a  witness,  upon  the  event  of  a  suit, 
which  never  is  allowed  to  disqualify  him,  un- 
less made  with  the  consent  of  the  party  who 
offers  him.  The  witness  was-  accountable  to 
the  Bank,  as  maker,  at  all  events,  if  we  look 
merely  to  the  face  of  the  note ;  and  on  the 
Bank  recovering  against  the  defendant,  the 
witness  was  accountable,  as  maker,  to  the  de- 
fendant. This  produces  a  balance  of  interest. 
The  record  in  the  present  cause,  if  the  defend- 
ant succeeds,  will  not  be  evidence  to  protect 
the  witness  against  the  Bank.  That  is  the  cri 
terion  of  interest.  But  when  we  look  to  the 
agreement  between  these  parties,  which  was 
to  share  half  and  half,  in  the  payment  of  the 
$2,000 ;  and  when  we  see  that  the  witness  had 
paid  his  share  it  produces  a  strong  interest, 
preponderating  against  us.  That  the  witness 
had  an  actual  feeling  in  favor  of  the  plaintiffs' 
success,  is  evident  from  his  having  agreed  to 
pay  the  costs,  upon  their  failure  to  collect  of 
the  defendant. 

Mr.  J.  Platt,  contra : 

1.  The  Bank  being  a  party,  their  officers 
were  not  compellable  to  produce  the  books  in 
any  way.  A  party  may  always  withhold  a 
paper,  and  put  his  adversary  to  prove  it  the 
best  way  he  can. 
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2.  Colling  did  know  the  amount  of  discount. 
He  was  often  absent,  and  did  not  know  who 
made  the  calculation  upon  this  particular  note. 
157*]  Then,  he  is  asked,  as  to  the  *custom 
which  prevailed  at  the  Bank  to  take  usury. 
More  than  the  bare  statement  of  such  a  propo- 
sition is  not  necessary  to  show  its  fallacy. 

3.  Jones  was  interested  in  two  points  of 
view.     His  relation  to  the  parties,  as  maker, 
was  enough ;  and  he  is  interested  at  least  to 
the  amount  of  the  costs,  which  the  defendant 
•could  recover  over  against  him-,  in  the  event 
of  the  plaintiffs  succeeding  in  this  suit.     The 
suit  is  on  a  mere  accommodation  indorsement. 
This  will  always  be  intended,  as  to  an  indorser, 
till  the  contrary  is  shown.    But  the  agreement 
by  the  witness  with  the  defendant,  to  pay  one 
half  the  $2,000  note,  creates  another  interest 
which  would  exclude  him.     The  recovery  in 
this  suit  would  be  evidence  in  favor  of  the  de- 
fendant, in  a  suit  against  the  witness  for  con- 
tribution.    It  would   be  essential  testimony, 
and  in  itself,  conclusive,  to  a  certain  extent,  in 
such  a  suit.    (Phil.  Ev.,  43,  44,  48  ;   3  T.  R, 
32,  36  ;  4  East,  582  ;  1  Str.,  632  ;  Cowp.,  621.) 
If  we  are  guided  by  the  face  of  the  paper,  the 
interest  is  not  balanced.     The  witness  is  inter- 
ested to  prevent  a  recovery  against  the  defend- 
ant, to  whom,  in  that  event,  he  must  pay  not 
only  principal,  but  the  ccsts  which  we  recover. 
Pierce  v.  Butler,  14  Mass.,  303,  312;    Jones  v. 
Brooke,  4  Taunt.,  464. 

Mr.  Spencer,  in  reply.  Colling  connected 
himself  with  the  note  by  his  marks  upon  it. 
He  did  the  business ;  and  it  was  certainly  com 
petent  for  him  to  say  that  he  acted  in  refer 
ence  to  the  custom  of  the  Bank,  and  the  direc- 
tion of  the  cashier.  Could  this  chain  of  cir- 
cumstances leave  any  doubt  of  the  usury  ? 

The  note  was  not  "made  for  the  accommoda- 
tion of  the  witness.  We  suppose  this  would 
not  be  intended  ;  but  must  be  shown  affirma- 
tively ;  and  that  there  are,  therefore,  no  costs 
in  question,  between  the  defendant  and  the 
witness.  The  maker  is  never  liable  to  the  in- 
dorser for  the  costs  of  a  suit,  on  a  note  given 
in  the  ordinary  course  of  business.  (9  Johns., 
131.)  But  it  is  enough  that  this  matter  was  dis- 

Sosed  of  by  arrangement  between  them  ;  each 
eing  liable  for  one  half.  Costs  could  not  be 
15»*J  recovered  in  the  face  of  *this  agree- 
ment. But  if  otherwise,  the  witness  was  liable 
to  the  plaintiffs  for  their  costs  by  express 
agreement.  Go  as  this  cause  will,  it  seems  he 
must  pay  costs,  according  to  the  ground  taken 
on  the  other  side.  The  doctrine  of  contribu- 
tion goes  on  a  joint  undertaking  ;  and  does  not 
apply  between  maker  and  indorser.  In  this 
view,  the  recovery  here  against  the  defendant 
would  not  be  necessary,  or  even  admissible, 
against  the  witness,  in  an  action  over.  The 
note,  having  taken  it  up,  would  be  enough  in 
themselves.  The  recovery  would  be  no  proof 
that  a  farthing  had  been  contributed.  But  it 
is  clear  that  not  one  shilling  ever  can  be  recov- 
ered of  the  witness  by  the  defendant  in  any 
event.  The  witness  has  done  all  that  he  agreed 
to  do  ;  that  was,  to  pay  one  half  the  note. 

Cnrut,  per  SAVAGE.  Ch.  J.  The  obligation 
of  Colling  to  produce  the  books,  upon  the  duce» 
tecurn,  depends  on  the  question,  whether  they 
were  in  his  possession  and  under  his  control. 


He  was  the  mere  clerk  of  the  plaintiffs,  and  in 
that  character  had  no  such  property  in  or  pos- 
session of  the  books,  as  imposed  the  obligation 
to  bring  them.  They  were  under  control  of 
the  cashier,  who  might  forbid  their  removal, 
or  place  them  beyond  the  reach  of  the  witness. 

It  does  not  appear  that  the  general  direction 
from  the  cashier,  and  the  custom  of  the  Bank, 
were  the  best  evidence  in  the  power  of  the  de- 
fendant. The  books  and  memoranda  them- 
selves might  have  been  produced  on  notice  for 
that  purpose  to  the  plaintiffs.  Had  this  notice 
been  given,  and  not  complied  with,  I  incline 
to  think  the  inferior  evidence  would  have  been, 
prima  facie,  sufficient.  It  would  then  be  fair  to 
presume  that  the  witness  could  not  state  the 
contents  of  the  books  in  relation  to  this  note.be- 
cause  he  had  been  careful  not  to  know  them, or 
refresh  his  memory  on  the  subject.  As  the  mat- 
ter stood,  I  think  the  judge  decided  correctly. 

Was  Jones,  the  maker,  a  competent  witness? 
It  is  contended  that  he  was  interested  in  the 
costs.  Originally,  both  the  witness  and  de- 
fendant were  indorsers  and  sureties  on  paper 
*of  Moryan,  upon  whose  failure  they  [*159 
substituted  the  note  in  question,  agreeing^  to 
share  the  loss*  equally  between  them.  The 
witness,  it  seems,  had  fulfilled  his  part  of  the 
arrangement,  or  nearly  so  ;  and  this  suit  was 
brought  at  his  instance,  and  on  his  under- 
taking to  indemnify  the  plaintiffs  against  the 
costs,  to  collect  the  payment  of  the  residue 
from  the  defendant.  Admitting  Jones'  liabil- 
ity to  the  defendant  for  a  part  of  these  costs, 
he  is,  on  the  other  hand,  liable  to  the  Bank  for 
the  whole,  in  case  of  their  failure  to  collect  of 
the  defendant.  His  interest  is,  therefore,  neu- 
tralized. 

Jones  was,  then,  a  competent  witness,  un- 
less he  is  to  be  excluded  on  the  ground  of  pol- 
icy. Before  Walton  v.  Shelly,  I  T.  R.,  296,  the 
rule  and  its  exceptions  were,  that  every  person 
was  a  competent  witness  who  was  not  interest- 
ed in  the  event  of  the  cause,  rendered  infa- 
mous by  crime,  or  excluded  for  infidelity.  By 
that  case,  a  new  exception  was  introduced, 
"that  no  party,  who  has  signed  a  paper  or 
deed,  shall  ever  be  permitted  to  give  testimony 
to  invalidate  that  instrument,  which  he  hath 
so  signed."  This  exception,  continued  a  pre- 
vailing one,  in  England,  though  not  universal- 
ly so,  till  it  was  overruled  in  Jordniiie  v.  Lash- 
brooke.  7  T.  R..  597.  601,  where  the  reasoning 
in  Walton  v.  Shelly,  was  considered,  and  the 
ancient  rule  re-established — Ashurst,  -/.,  still 
adhering  to  the  opinion  he  had  given  in  W<U- 
ton  v.  Shelly.  He  was  the  only  judge  on  the 
bench,  in  1798,  who  had  also  been  there  in 
1786.  The  doctrine  advanced  by  Ld.  Kenyon, 
in  the  latter  case,  is,  "that  when  a  witness  is 
infamous,  and  the  record  of  his  conviction  is 
produced,  or  when  he  is  interested  in  the  event 
of  the  cause,  he  cannot  be  received  ;  but  to 
carry  the  rule  beyond  that,  would  be  extend- 
ing it  further  that  policy,  morality,  or  the  in- 
terests of  the  public  require."  This  has  ever 
since  been  the  law  in  England.  But  this  court, 
in  Winton  \.Snuller,  3  Johns.  Cas..  185,  adopted 
Wiilton  v.  Shelly,  which  has  also  been  adopted 
in  most  of  the  LT.  S.  In  WinUtn  v.  S-ibtt-r.  the 
question  is  ably  discussed  by  the  judges,  who 
delivered  their  opinions ;  and  the  decision 
made  by  a  bare  majority  of  the  court. 
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16O*J  *Without  intending  to  enter  at  large 
into  the  arguments  on  this  subject,  I  would 
barely  remark,  that  those  who  have  maintained 
the  doctrines  lying  on  each  side  of  the  ques- 
tion, have  been  influenced  by  the  arguments  of 
Ld.  Mansfield,  on  the  one  hand,  and  Ld.  Ken- 
yon  on  the  other.  The  former  seems  to  found 
his  argument  on  a  maxim  of  the  civil  law  : 
"nemo  allegans  suam  turpitudinem  eat  audten- 
dus,"  applying  it  in  this  way  ;  every  person 
who  has  signed  an  instrument,  has  thereby 
declared  that  he  knows  of  no  objection  to  it; 
and  should  not  afterwards  be  permitted  to 
contradict  this  declaration.  The  allegation 
of  the  frauds,  which  might  thus  be  practiced, 
is  met  by  Ld.  Kenyon.  with  supposing  that 
greater  ones  may  be  practiced  on  parties  and 
strangers,  by  getting  the  names  of  all  who  may 
be  witnesses  of  fraudulent  paper  ;  and  then 
the  guilty  will  stand  entrenched  in  the  forms 
of  law.  Supposing  the  danger  which  we  are 
to  apprehend  on  the  score  of  fraud  to  be 
equally  great  on  the  one  hand  as  the  other.Ican 
see  no  good  reason  for  refusing  to  parties  who 
may  be  innocent,  the  benefit  of  disclosing  the 
whole  truth.  I  cannot  believe  that  justice  will 
be  promoted  or  the  morals  of  community  im- 
proved, by  permitting  these,  guilty  of  frauds, 
to  protect  themselves  from  the  testimony  of 
the  only  witnesses  who  are  supposed  to  have  a 
knowledge  of  the  facts. 

This  court  has  been  gradually  receding  from 
the  decision  in  Walton  v.  Shelly ;  and  I  am 
free  to  declare  that  I  entirely  deny  the  propri- 
ety of  the  exception  adopted  in  that  case  ;  and 
consider  the  old  rule,  with  its  ancient  excep- 
tions, the  only  correct  one.  See  Stafford  v. 
Rice,  ante,  23.  That  rule  is,  that  every  person 
not  interested  in  the  event  of  the  suit,  nor  in- 
capacitated by  his  religious  tenets,  nor  by  the 
conviction  of  an  infamous  crime,  is  a  compe- 
tent witness.  All  other  circumstances  affect 
his  credit  only. 

In  my  opinion,  the  judge  erred  in  excluding 
the  witness  ;  and  a  new  trial  should  be  granted 
on  that  ground,  with  costs  to  abide  the  event 
of  the  suit. 

New  trial  granted. 

Distinguished— 1  Blatchf.,  241. 

Cited  in— 7  Cow.,  385 ;  1  Wend.,  557  ;  3  Wend.,  416 ; 
Hoffm.  ,549, 550;  14  How.  Pr.,  30;  1  Hall,  510;  1  Blatchf., 
240 ;  71  111.,  198 ;  37  Am.  Rep.,  426  (70  Mo.,  62). 


NOTE. — In  consequence  of  a  defect  in  the 
papers  which  I  had  obtained  in  Gleason  v. 
Pinney,  ante,\52,  I  was  led  to  report  the  judg- 
ment, as  one  of  affirmance  ;  whereas  it  was, 
in  fact,  a  reversal  of  the  judgment  below; 
Savage,  Ch.  J.,  dissenting  upon  the  grounds 
there  reported  as  the  opinion  of  the  court. — RE- 
PORTER. 


161*] 


*WENDELL 


THE  PRESIDENT,  DIRECTORS  AND 
COMPANY  OF  THE  WASHINGTON 
AND  WARREN  BANK. 

Statute — Construction  of. 

Under  the  10th  section  of  the  Act  incorporating 
the  Washington  and  Warren  Bank,  sees.  40.  ch.  185, 
the  person  whose  bills,  &c.,  are  refused  payment  in 
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specie,  may  recover,  not  only  the  principal  sum 
due,  with  the  usual  interest,  at  7  per  cent.;  but  also 
10  per  cent,  per  annum,  on  the  same  principal  from 
the  time  payment  is  demanded,  till  it  is  made. 
Citations— 4  Johns.,  119;  12  Johns.,  17. 

IN  assumpsit,  the  facts  were  thus :  the  plaint- 
iff was  the  owner,  and  held  bills  of  the  de- 
fendants, to  $1.200,  which  June  1,  1820,  he 
presented  to  the  defendant's  cashier  withiu 
banking  hours,  and  demanded  pavment  in 
specie,  which  the  cashier  refused.  This  suit 
was  for  the  principal,  damages  and  interest. 
The  defendants  paid  into  court,  the  principal 
and  ten  per  cent,  per  annum  damages,  since  the 
demand  ;  and  the  only  question  was,  whether, 
under  the  Statute  incorporating  the  defendants 
(sess.  40,  ch.  185,  sec;  10.)  the  plaintiff  should 
also  recover  legal  interest  on  the  same  princi- 
pal, at  7  per  cent. 

Mr.  J.  L.  Wendell,  for  the  plaintiff,  insisted 
that  he  should,  and  cited  Hendricks  v.  Frank- 
lin, 4  Johns.,  119. 

Mr.  B  F.  Butler,  contra. 

Curia,  per  SAVAGE,  Ch.  J.  The  section  in 
question  provides  that  the  defendants  shall  be 
liable  to  pay  for  all  notes,  bills,  &c.,  the  pay- 
ment of  which  shall  have  been  demanded,  as 
the  bills  in  this  case  were,  and  which  shall  not 
have  been  paid  in  specie,  damages  at  the  rate 
of  10  per  cent,  per  annum,  until  they  shall  be 
paid  or  otherwise  satisfied.  I  think  the  Legis- 
lature intended  this  10  per  cent,  as  an  addition 
to  the  sum  of  principal  and  interest  which  was 
already  recoverable  at  law.  They  intended 
this,  by  way  of  punishment  to  the  defendants, 
and  compensation  to  the  plaintiff,  for  his  loss 
and  disappointment.  There  is  certainly  some 
analogy  between  this  case  and  that  of  pro- 
tested foreign  bills  of  exchange,  upon  which 
the  drawer  is  bound  to  pay,  not  only  interest 
and  20 per  cent,  damages  (4  Johns.,  119),  but 
the  difference  of  exchange.  (12M.17.)  The 
plaintiff  must  have  judgment  for  $336,  over 
and  above  what  has  been  paid  into  court. 

Judgment  accordingly. 

Cited  in-6  Cow.,  215. 


*VAN  ALSTINE  v.  WIMPLE. [* 

Statute  of  Frauds — Naked  Fee,  not  an  Intei-estof 
any  value  and  not  a  Consideration  for  a 
Promise — If  Part  of  an  Entire  Promise  is  Void 
by  the  Statute,  the  Promise  is  Void. 

After  a  sale  of  V.'s  land  on  n.  fa.  to  O.  for  $42. 
and  be  fore  the  sheriff  conveyed,"  W.  agreed  verbally 
with  V.  and  O.  to  take  the  land  of  O.  and  give  V. 
$600,  of  which  he  paid  $200:  and  the  sheriff  conveyed 
to  O.,  who  conveyed  to  W.,  who  afterwards  sold 
part  of  the  land  for  $600,  and  acknowledged  the 
agreement  with  V  :  in  anxumpsit  by  V.  against  W. 
for  the  $400  remaining  unpaid,  held,  that  the  agree- 
ment was  within  the  Statute  of  Frauds,  and  void, 
because  not  in  writing  and  also  for  want  of  consid- 
eration. 

Intermediate  a  sheriff's  sale  of  land  on  fl.  fa.  and 
giving  a  deed,  though  the  naked  fee  remain  in  the 
debtor,  yet  this  is  not  an  interest  of  any  value ;  and 
so  no  consideration  for  a  promise. 

If  part  of  an  entire  promise  be  void  by  the  Stat- 
ute of  Frauds,  the  whole  is  void. 

Citations— 2  Vent.,  223  :  7  T.  R.,  197 :  8  Johns.,  253  : 
4  Johns.,  240;  14  Johns.,  35S;  1  Johns.  Ch.,  339;  2 
Johns.  Ch.,  405 ;  5  Johns.  Ch.,  1 ;  2  Cai.,  63 ;  2  Johns., 
248. 

TNDEBITATUS  asfnimpsit.    for    land    bar- 
-L    gained  and  sold  by  the  plaintiff  to  the  de- 
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fendant.  The  declaration  also  contained  the 
usual  counts  for  goods,  work,  money,  and  on 
an  insimul  computassent.  The  cause  was  tried 
at  the  Madison  Circuit',  Mar.  10,  1824,  before 
Williams,  Circuit  Judge. 

On  the  trial,  the  plaintiff  proved  that  about 
30  acres  of  land  belonging  to  him,  was,  Sept. 
25,  1815,  sold  at  sheriff's  sale,  on  a  fi.  fa. 
against  him,  upon  a  judgment  in  favor  of  one 
Hopkins,  to  one  Olcott,  on  a  bid  of  $42.  That 
after  the  sale,  but  before  Olcott  had  taken  a 
deed  from  the  sheriff,  it  was  verbally  agreed 
between  the  plaintiff  and  defendant,  with 
Olcott's  assent,  that  he  should  relinquish  his 
purchase  to  the  defendant ;  that  he  should, 
however,  take  his  deed  from  the  sheriff,  and 
then  convey  to  the  defendant  ;  who  agreed  to 
pay  the  plaintiff  $600,  of  which  he  paid  $200 
down.  The  plaintiff  was  to  have  two  years 
within  which  to  redeem  the  land,  by  repaying 
the  $200,  with  interest ;  but  if  this  was  not 
done,  then  the  defendant  agreed  to  pay  the 
plaintiff  the  remaining  $400  Shortly  after, 
the  sheriff  conveyed  to  Olcott;  who  conveyed 
to  the  defendant  pursuant  to  this  arrangement; 
and  the  defendant  afterwards  in  Apr.,  1817, 
sold  and  conveyed  16  acres  of  the  land  to  one 
Vanduzer,  for  $600.  The  plaintiff  never  re- 
deemed, or  offered  .to  redeem  the  land  ;  but 
brought  this  action  for  the  $400,  and  interest. 
After  the  suit  was  commenced,  the  defendant 
acknowledged  the  debt. 

Verdict  for  the  plaintiff,  subject  to  the 
opinion  of  the  court,  upon  the  questions, 
among  others,  whether  the  agreement  was 
void,  as  not  being  in  writing,  within  the  Stat- 
ute of  Frauds  ;  and  if  valid  in  this  respect,  yet 
whether  it  was  not  void  for  want  of  considera- 
tion. 

163*]  *Mr.  J.  A.  Spencer,  for  the  plaintiff, 
said  there  could  be  no  doubt  that  general  in- 
debitatus  assumpsit  would  lie  for  lands  sold  and 
conveyed. 

Mr.  O.  G.  Bronnon,  for  the  defendant.  This 
is  admitted. 

Mr.  Spencer.  When  this  bargain  was  made, 
the  fee  was  still  in  the  plaintiff.  The  estate 
did  not  pass  till  the  sheriff's  deed  was  executed. 
Simonds  v.  Catlin,  2  Cai.,  61,  63.  Jackson  v. 
Catlin,  2  Johns.,  248.  Van  Renxselaerv.  Sheriff 
of  Onondaga,  1  Cow.,  443.  An  interest  in  the 
land  passed  to,  and  became  executed  in  the 
defendant.  So  far  the  contract  is  valid  and 
unavoidable.  The  defendant  has  sold  a  part 
of  these  lands,  and  converted  them  into  money, 
after  which  he  acknowledged  the  debt  ;  and 
we  are  not  only  entitled  to  recover  upon  the 
special  agreement,  or  for  lands  sold,  but  upon 
the  count?  for  money  had  and  received,  and 
the  tmdmul computassent.  (1  Chit.  PI.,  841  ;  2 
T.  R,  370:  2  Burr,  1008.)  The  purchase 
money  was  a  lien  on  the  land,  which  lien  the 
defendant  has  impaired,  converting  a  portion 
of  the  land  into  money,  by  sale  to  a  bonafide 
purchaser  ;  for  which  money  he  should  ac- 
count in  this  action.  Oarson  v.  Green,  1  Johns. 
Ch..  808. 

Mr.  O.  C.  Branson,  contra.  The  plaintiff 
retained  no  interest  whatever,  legal  or  equi- 
table, after  the  sheriff's  sale  ;  and  of  course 
could  convey  none  to  the  defendant.  There 
was,  therefore,  no  consideration  for  this  prom- 
ise. But  the  contract  is  void  within  the  Slat- 
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ute  of  Frauds.  1  R.  L.,  78,  sees.  11,  12  ;  Hall 
v.  Shultz,  4  Johns.,  240  ;  Sherrill  v.  Crosby 
by,  Uld.,  358;  Botsfordv.  Burr,  2  Johns.  Ch., 
405  ;  Movanv.  Hays,  1  Id.,  339;  Steere  v.  Steere, 
5  Id.,  1  ;  Crawford  v.  Morrell,  8  Johns.,  253  ; 
Harris  v.  Stapleton,  7T.  R.,  201;  Rob.,  Frauds, 
100;  Sugd.  L.  V.,  70. 

Curia,  per  SUTHERLAND,  J.  So  far  as  the 
agreement  professed  to  bind  the  defendant  to 
reconvey  the  land,  upon  being  repaid  the  $200 
advanced  by  him,  it  was  clearly  within  the 
Statute  of  Frauds,  and  void  at  law.  It  was  a 
contract  for  the  sale  of  lands,  and  comes  within 
the  very  words  of  the  *Act.  It  has  been  [*  1 64 
repeatedly  held,  that  if  part  of  one  entire  con- 
tract be  void  under  the  Statute  of  Frauds,  the 
whole  is  void  ;  that  the  party  shall  not  be  per- 
mitted to  separate  the  parts  of  an  entire  agree- 
ment, and  recover  on  one  part,  the  other  being 
void — and  this,  although  the  part  which  was 
void,  and  could  not  have  been  enforced,  has 
been  actually  performed.  Thus,  in  Ld.  Lex- 
ington v.  Clarke,  2  Vent.,  223,  the  declaration 
stated  that  Brady,  the  former  husband  of  Mrs. 
Clarke,  was  tenant  at  will  to  the  plaintiff,  at  an 
annual  rent  of  £320  ;  that  at  the  time  of  his 
death,  one  half  year's  rent  was  due  ;  that  Mrs. 
Clarke,  while  sole,  before  her  second  marriage, 
in  consideration  that  the  plaintiff  would  per- 
mit her  to  enjoy  the  premises  until  the  next 
Lady  day,  and  permit  her  to  remove  certain 
posts,  rails,  &c.,  fixed  on  the  premises  by  her 
husband,  promised  to  pay  the  £160  in  arrear, 
and  also  £260  more.  The  £160  were  paid  be- 
fore suit  brought;  and  it  was  held  that  this  part 
of  the  agreement  being  void,  as  it  was  to  pay  the 
debt  of  another,  and  not  in  writing,  the  residue 
was  void  also,  although,  had  it  stood  by  itself,  it 
might  have  been  enforced.  The  same  doctrine 
was  held  by  Ld.  Kenyon,  in  Chater  v.  Beckett, 
7  T.  R.,  197  ;  and  by  this  court,  in  Crawford 
v.  Morrell,  8  Johns.,  253.  The  cases  of  HaU  v. 
Shultz,  4  Johns.,  240  ;  Sherrillv.  Crosby  !4/<f., 
358  :  Movan  v.  Hays,  1  Johns.  Ch.,  839  ;  Bot*- 
ford  v.  Burr,  2  Id..  405,  and  Steere  v.  Steere,  5 
Id.,  1,  have  also  some  bearing  upon  this  point. 

But  I  am  also  inclined  to  think  that  there 
was  no  consideration  to  support  the  promise  of 
the  defendant  to  pay  the  plaintiff  the  $000  for 
the  land,  and  that  on  this  ground  he  is  not  enti- 
tled to  recover.  If  the  legal  effect  and  character 
of  the  transaction  be  the  same  as  though  the 
defendant  had  been  the  purchaser  at  the  sher- 
iff's sale,  instead  of  Olcott,  to  whose  rights  he 
succeeded,  which  appears  to  me  to  be  the  case, 
then  it  seems  to  me  very  clear,  that  the  defend- 
ant's agreement  was  without  consideration.  If 
the  sheriff's  deed  had  been  executed  and  de- 
livered, it  will  at  once  be  conceded  that  then- 
would  have  been  no  consideration  for  the 
promise.  And  the  fact  that  the  naked  fee  re- 
mained in  the  plaintiff  until  the  deed  was  exe- 
cuted, does  not,  in  my  judgment,  *altcr  [*  1  4J/> 
the  case.  (2  Cai.,  63  ;  2  Johns..  248.)  All  his 
beneficial  interest  in  the  land  was  gone.  No 
act  or  assent  on  his  part  was  necessary  to  the 
consummation  of  the  title  of  the  purchaser.  It 
was  not  in  his  power  to  prevent  it.  The  pur- 
chaser could  compel  the  sheriff,  at  any  moment, 
to  execute  the  deed. 

Suppose  the  plaintiff,  after  the  sale,  and  be 
fore  the  execution  of  the  deed  (both  being  on 
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the  same  day),  had  conveyed  the  land  in  ques- 
tion to  a  third  person  ;  would  his  deed  have 
passed  either  the  legal  estate,  or  any  equitable 
interest  to  his  grantee  ?  If  not,  how  can  any 
consideration  to  support  the  promise  of  the 
defendant,  be  implied  from  the  fact  that,  at 
the  moment  of  making  the  promise,  the  naked 
fee  remained  in  the  plaintiff? 

I  am,  therefore,  01  opinion  that  on  either  of 
these  grounds  the  defendant  is  entitled  to  judg- 
ment. If  the  plaintiff  has  any  remedy,  it  must 
be  in  equity. 

Judgment  for  the  defendant. 

Cited  in— 9  Cow.,  270 :  10  Wend.,  440 :  5  Den.,  247 ; 
10  N.  Y.,  235 ;  30  N.  Y.,  298  (a) :  36  N.  Y.,  539 ;  43  N.Y., 
552 ;  44  N.  Y.,  90 :  45  N.  Y.,  420;  2  Trans.  App.,  373: 1 
Barb.,  518  ;  10  Barb.,  371 ;  25  Barb.,  448 ;  47  Barb.,  175; 
53  Barb.,  68  ;  64  Barb.,  257;  4  Bos.,  154;  39  Super..  151; 
2  E.  D.  S..  407 ;  4  E.  D.  S.,  161 :  25  Ind.,  542 ;  37  Ohio 
St.,  408;  11  Am.  Rep.,  504  (36  Md.,  336). 


CRITTENDEN  v.  WILSON. 

Cumulative  Remedies— Building  of  Dam  under 
Autfiority  of  Statute — Action,  for  Overflowing 
Plaintiff's  Land. 

An  Act  authorizing  one  to  build  a  dam  on  his  own 
land,  upon  a  creek  or  river  which  is  a  public  high- 
way, merely  protects  him  from  an  indictment  for  a 
nuisance.  If,  in  doing  this,  he  flow  his  neighbor's 
land,  he  is  liable  to  an  action,  even  though  the  Act 
provide  a  summary  mode  of  appraising  and  paying 
the  damages  arising  from  such  a  consequence. 

If  a  stat  ute  gi ve  a  remedy  in  the  affirmative,  with- 
out a  negative  expressed  or  implied,  for  a  matter 
which  was  actionable  at  the  common  law,  the  party 
may  still  sue  at  the  common  law,  as  well  as  upon  the 
Statute :  for  this  does  not  take  away  the  common 
law  remedy. 

Citations— Act,  April  12, 1813  (2  R.  L..  286);  17  Johns., 
195 ;  2  Inst.,  200 ;  Com.  Dig.,  Action  upon  Stat.,  C. 

ON  demurrer  to  the  defendant's  pleas.  The 
action  was  case,  for  overflowing  the  plaint- 
iff's land,  in  consequence  of  the  defendant's 
erecting  a  mill-dam  across  the  Otselic  Creek  or 
River,  at  Willet,  in  the  County  of  Cortland. 
To  this  declaration  the  defendant  interposed 
two  pleas,  each  being,  in  substance,  that  he 
was  authorized  to  build  the  dam,  by  an  Act  of 
the  Legislature,  passed  Mar.  22.  1822,  adjoin- 
ing his  land,  and  that  he  complied,  on  his  part, 
with  all  the  requirements  and  provisions  of  the 
Act,  which  he  set  forth  at  large  in  his  pleas. 
By  these,  it  appeared  that  the  2d  section  of 
the  Act  provided  that  it  should  be  the  duty 
of  the  Court  of  C.  P.,  of  Cortland  Co.,  once 
in  every  three  years,  if  required  by  any  person 
1OO*J  who  had  sustained  any  damage  *by 
his  land  being  flowed  by  the  dam,  to  appoint 
three  respectable  freeholders  of  Cortland  Co., 
who  should,  once  in  every  year,  appraise  the 
damages  sustained  in  consequence  of  the  dam; 


and  that  the  damages  so  appraised,  should  be 
paid  by  the  defendant,  &c.,  within  60  days 
after  the  appraisement*  who  should  also  pay 
the  expenses  of  the  appraisement. 

Demurrer  and  joinder. 

Mr.  J.  A.  Collier,  in  support  of  the  demur- 
rer, contended  that  the  Act  was  unconstitu- 
tional and  void  ;  and  he  cited  the  new  Consti- 
tution, art.  7,  sec.  2. 

Mr.  J.  A.  Spencer  cited  the  general  canal  law 
of  the  State,  and  several  Acts  concerning  Local 
Canals,  Dams,  and  Roads;  also  the  Act  con- 
cerning Highways  in  general — all  of  which,  so 
far  as  they  relate  to  the  remedy  for  damages, 
he  said,  the  principle  contained  in  the  demur- 
rer would  avoid; also,  People  v.  Plait,  17  Johns., 
195  ;  Rodger*  v.  Bradshaw,  20  Johns.,  735;  Id., 
S.  C.,  103,  and  2  R.  L  ,  286,  declaring  the  creek 
in  question  a  public  highway.  But, 

Mr.  Cottier,  in  reply,  said  the  Acts  and  au- 
thorities cited  related  to  public  objects.  This 
Act  was  to  further  a  mere  private  purpose.and 
was  plainly  unconstitutional.  At  any  rate,  the 
remedy  given  by  the  Statute  is  merely  cumu- 
lative. 

Curia,  per  SUTHERLAND,  J.  It  is  contended 
that  the  Legislature  had  no  authority  to  au- 
thorize the  erection  of  a  dam,  in  such  a  manner 
as  to  overflow  the  land  of  third  persons ;  or, 
if  they  had,  that  they  had  no  right  to  take 
from  such  persons  the  privilege  of  having  their 
damages  assessed  by  a  jury,  and  direct  them  to 
be  assessed  by  appraisers. 

The  Otselic  River  was  declared  a  public 
highway  by  the  Act  of  Apr.  12,  1813,  2  R.  L., 
286.  No  individual,  therefore,  had  a  right  to 
obstruct  it  by  dams,  or  other  erections,  with- 
out a  grant  from  the  Legislature.  The  right 
of  the  Legislature  to  make  such  grant  is  too 
clear  to  be  disputed.  The  grantee,  of  course, 
takes  it  subject  to  the  restriction,  wic  utere  tuo 
ut  alienum  non  laedas.  The  Legislature,  in  this 
instance,  have  not  assumed  the  right  of  author- 
izing the  defendant  *to  erect  a  dam,  [MOT 
which  shall  cause  the  lands  of  his  neighbor  to 
be  overflowed.  The  Act  anticipates  that  such 
may  be  the  consequence,  and  makes  it  an  ex- 
press condition  of  the  grant,  that  the  defend- 
ant shall  pay  all  damages  which  may  result 
from  it ;  and  prescribes  the  mode  in  which  they 
shall  be  ascertained.  If  there  had  been  no  ex- 
press provision  in  the  Act  for  the  payment  of 
damages,  the  defendant  would  still  have  been 
liable  to  pay  them  ;  and  the  only  effect  of  this 
provision  is  to  enforce  the  duty  of  making 
compensation  by  additional  sanctions,  as  the 
grant  or  license  may  be  avoided,  if  the  defend- 
ant should  fail  to  pay  the  damages  in  the  man- 
ner prescribed  by  the  Act.  The  effect  of  the 


NOTE.— Cumulative  Remedies, 

A  Ktatute  granting  a  new  remedy  does  not  take 
rticoi/  a  pre-existing  remedy  without  express  words 
or  necessary  implication.  The  new  remedy  is  cumu- 
lative. Jackson  v.  Unit  It .  2  Cai.,  169 ;  Scidmore  v. 
Smith,  13  Johns.,  322  ;  Golden  v.  Eldred,  15  Johns., 
220;  Farmers'  Turnpike  Co.  v.  Coventry,  10  Johns., 
389;  Wheaton  v.  Hibbard,  20  Johns.,  290;  Wetmorev. 
Tracy,  14  Wend..  250;  Susquehaanah,  &c.,  Turnpike 
Co.,  v.  People,  15  Wend.,  267 ;  Clark  v.  Brown,  18 
Wend.,  213;  Platt  v  Sherry,  7  Wend.,  236:  Stafford 
v.  Ingersol,  3  Hill,  38;  Waterford,  &c.,  Turnpike  Co., 
v.  People,  9  Barb.,  161 ;  Livingston  v.  Van  Ingen,  9 
Johns.,  571 ;  Ren  wick  v.  Morris,  7  Barb.,  575 ;  Tre- 
main  v.  Richardson,  68  N.  Y.,  617  ;  Beban  v.  People, 
17  N.  Y.,  516;  7  Abb.  Pr.,  82;  16  How.  Pr.,  153:  Peo- 
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pie  v.  Stevens,  13  Wend.,  341 :  Lane  v.  Salter,  51  N. 
Y.,  1 ;  Collison  v.  Newcastle  &  Darlington  Ry.  Co., 
1  Car.  &  K.  546;  Litchfleld  v.  Simpson,  8  Q.  B.  65. 

Where  a  right  is  created  bu  the  atatnte,  and  a  rem- 
edy is  expressly  given,  such  remedy  is  exclusive. 
Almy  v.  Harris.  5  Johns.,  175;  McKoon  v.  Caherty. 
3  Wend..  494 ;  People  v.  Hazard,  4  Hill,  207 ;  Peuning- 
ton  v.  Townsend,  7  Wend..  276 ;  Dudley  v.  Mayhew, 
3  N.  Y.,  9;  Smith  v.  Lockwood,  13  Barb.,  209;  First 
Ntl.  Bank  v.  Lamb,  57  Barb ,  434 ;  St.  Pancras  v. 
Battenburgh,  2C.  B.  (N.  S.),  477.  See,  also,  Small  v. 
Herkimer  Mfg.  Co.,  2  N.  Y.,  330;  Mils  v.  Stewart, 
41  N.  Y..  384.  See  generally,  People  v.  City  of 
Brooklyn,  69  N.  Y.,  605:  People  v.  Hall,  SON.  Y.,  117; 
Almy  v.  Harris,  5  Johns.,  175,  note. 

COWKN  5. 


1825 


JACKSON  v.  RANDALL. 


167 


grant  is  merely  to  authorize  the  defendant  to 
erect  a  dam,  as  he  might  have  done,  if  the 
stream  had  been  his  own,  without  grant.  In 
such  a  case,  he  would  have  been  responsible  in 
damages  for  all  the  injury  occasioned  by  it  to 
others.  The  dam  could  not  be  indicted  as  a 
public  nuisance,  and  abated.  The  only  rem- 
edy for  those  injured  would  have  been  by  ac- 
tion. People  v.  Plait,  17  Johns.,  195. 

Was  it  then  the  intention  of  the  Legislature, 
bv  making  it  a  condition  of  the  grant,  that 
the  defendant  should  pay  the  damages  which 
might  result  to  third  persons  from  his  dam,  to 
be  ascertained  in  the  manner  pointed  out  by 
the  3d  section  of  the  Act,  to  deprive  those  who 
might  sustain  injury,  of  their  remedy  by  ac- 
tion ?  I  think  it  is  clear  that  such  was  not  the 
intention  of  the  Legislature.  Their  object  was 
to  provide  a  summary  remedy  for  those  who 
might  be  injured  by  the  dam,  by  which  they 
might  be  remunerated  more  expeditiously,  and 
with  less  expense,  than  by  the  ordinary  course 
of  law.  They  made  it  a  condition  of  the  grant 
that  the  grantee  should,  within  sixty  days,  pay 
the  damages  which  the  appraisers  should  assess. 
They  had  a  right  to  impose  that  condition  ;  it 
was  assented  to  by  the  defendant.  He,  there- 
fore, voluntarily  waived  his  right  to  a  trial  by 
jury.  It  was  the  condition  upon  which  the 
privilege  of  erecting  or  continuing  his  dam  was 
conferred  upon  him.  But  there  is  nothing  in 
the  Act  which,  either  in  terms  or  by  necessary 
implication,  makes  it  compulsory  upon  those 
who  may  be  injured  to  have  their  damages  as- 
168*]  sessed  under  the  Act,  or  deprives  *them 
of  their  pre-existing  common  law  remedy  by 
action.  The  Act  is  not  couched  in  negative 
terms.  The  remedy  which  it  provides  is  cumu- 
lative merely,  and  not  exclusive.  "  If  a  statute 
gives  a  remedy  in  the  affirmative  (without  a 
negative  expressed  or  implied),  for  a  matter 
which  was  actionable  by  the  common  law,  the 
party  may  sue  at  the  common  law  as  well  as 
upon  the  Statute  ;  for  this  does  not  take  away 
the  common  law  remedy."  (2  Inst.,  200  :  Com. 
Dig.,  Action  upon  Statute,  C.) 

ft  is  unnecessary  to  consider  whether  the 
Legislature  had  a  constitutional  right  to  deprive 
persons  who  might  be  injured  by  the  defend- 
ant's dam,  of  their  remedy  by  action,  as  I  am 
very  clearly  of  the  opinion  ihat  they  have  not  un- 
dertaken to  exercise  such  authority  in  this  case. 

The  plaintiff  is  entitled  to  judgment  upon 
the  demurrer,  with  leave  to  the  defendant  to 
amend. 

Judgment  for  tfie  plaintiff. 

Cited  in-4  Wend..  670 ;  15  Wend.,  308 :  5  Barb..  86 ; 
B  Barb.,  76.  318 :  9  Barb.,  173 :  13  Barb.,  34 ;  24  Barb.. 
3»55:  27  Barb..  523;  4  How.  Pr.,  7;  18  How.  (U.  $.), 
432:  1  Wall.  Jr.,  292:  36  \.  J.  L..  342:  28  Am.  Dec., 
526:  31  Am.  Dec.,  186,  192  (2  Httrr.,  129);  2  Am.  Rep., 
62 ;  38  Am.  ttep.,  411  (83  N.  Y.,  178). 


JACKSON,  ex  dem.  CLARKE.  *.  RANDALL. 

Ejectment  for  Dmter — Proceeding*  to  Admeas- 
ure Dower,  no  Evidence  of  Title  and  lieisin  of 
Husband. 

In  ejectment  for  dower,  admeasured  on  applica- 
tion to  the  surroxate,  under  the  Act.  1  U.  L.,  00  62, 
the  proceedings  are  no  evidence  of  title,  nor  of  any- 
thing more  than  that  the  part  assigned  belong*  to 
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the  widow,  after  a  title  is  shown  to  the  whole.  The 
plaintiff  must  prove  his  title,  the  same  as  in  any 
other  actions  of  ejectment ;  and  the  defendant  may 
impeach  it. 

Citations— 9  Johns.,  246 ;  17  Johns.,  125 ;  10  Johns.. 
368. 

TjUECTMENT.for  lands  assigned  to  the  lessor 
J-J  of  the  plaintiff  as  dower,  pursuant  to  the 
Statute,  1  R.  L.,  60-62,  on  her  petition  to  the 
Surrogate  of  Otsego  Co.,  tried  at  the  Otsego 
Circuit,  Sept.,  1823,  before  Nelson,  Circuit 
Judge. 

At  the  trial,  the  intermarriage  of  the  lessor 
of  the  plaintiff  with  Samuel  Tyler,  and  his 
death,  about  three  years  before  the  trial,  being 
proved  by  the  plaintiff,  his  counsel  then  gave 
in  evidence  the  proceedings  before  the  sur- 
rogate; by  which  it  appeared  that  certain  lands, 
particularly  described  in  the  proceedings,  situ- 
ate in  Pittsfield,  Otsego  Co.,  had  been  admeas- 
ured and  assigned  to  the  lessor  of  the  plaint- 
iff, as  dower,  upon  the  seisin  of  her  husband, 
during  coverture,  by  admeasurers,  appointed 
according  to  the  statute,  &c.,  and  that  the  re- 
port of  the  admeasurers  was  filed  before  the 
commencement  of  this  suit;  that  the  defendant 
had  due  notice  of  the  petition,  and  consequent 
proceedings,  for  admeasuring  and  assigning  the 
dower. 

*The  defendant's  counsel  then  of-  [*16J> 
fered  to  prove  that  he  was,  when  the  proceed- 
ings before  the  surrogate  were  commenced 
against  him,  not  seised  of  any  freehold  in  the 
premises,  but  was  merely  a  tenant  from  year 
to  year ;  which  was  objected  to  by  the  plaint- 
iff's counsel,  and  excluded  by  the  judge. 

The  counsel  for  the  defendant  also  insisted 
that  notice  to  the  defendant  of  the  proceed- 
ings before  the  surrogate  was  insufficient,  and 
should  have  been  given  to  the  tenant  of  the 
freehold  ;  which  objection  was  overruled  by 
the  judge. 

The  defendant's  counsel  then  offered  to  show 
an  outstanding  title  in  a  third  person,  and  that 
the  lessor  of  the  plaintiff  had  no  right  to  dower. 
This  offer  being  objected  to  by  the  plaintiff's 
counsel,  was  overruled  by  the  judge,  and  the 
jury  found  for  the  plaintiff. 

Mr.  J.  M'Kown,  for  the  defendant,  moved 
for  a  new  trial ;  and  cited  Matter  of  Martini 
Watkint,  9  Johns. ,  24o  ;  Matter  of  Est/ier  Gara- 
inier,  10  Id,,  368,  and  Jackson  v.  Hixon,  17  Id., 
123,  126. 

Mr.  O.  C.  Bron*on,  contra,  cited  Coates  v. 
Cheever,  1  Cow..  460. 

Curia,  per  SUTIIKRLAND,  ./.  The  judge 
erred  in  holding  these  proceedings  conclusive 
evidence  of  the  title  and  seisin  of  the  husband. 
In  Thf.  Matter  of  Martha  Waikin*,  9  Johns.,  240, 
the  court  say,  the  proceeding  of  the  surrogate. 
under  the  Act.  are  founded  on  the  assumption 
that  the  widow  is  entitled  to  her  dower  out  of 
the  estate  in  question,  and  that  it  is  only  to  be 
designated  and  set  off.  There  is  no  provision 
for  trying.  l>efore  the  surrogate,  the  title  to 
dower  ;  and  the  admeasurement  to  be  made,  in 
pursuance  of  his  order,  cannot  affect,  or  prej- 
udice the  right  to  dower,  or  the  legal  or  equi- 
table bar  to  it.  Those  rights,  if  litigated,  re- 
main open  for  investigation  in  the  ordinary 
course  of  justice.  The  admeasurers  are  not  to 
do  execution  a-s  the  sheriff  does,  on  a  writ  of 
habere  facut»  /wwexxw/ww.  I  f  t  he  rigl)  t  to  dower 
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be  denied,  the  party  may  protect  his  possession 
notwithstanding  the  admeasurement,  and  drive 
her  to  her  action  at  law. 
1 7O*]  *Until  the  admeasurement  is  reversed 
on  appeal,  it  is  conclusive  in  an  action  of  eject- 
ment, as  to  the  part  belonging  the  widow,  if 
she  is  entitled  to  dower  at  all.  But  it  was  ad- 
mitted by  the  plaintiff's  counsel,  in  Jackson  v. 
Hixon,  17  Johns.,  125,  that  the  proceedings 
before  the  surrogate  were  no  evidence  of  title. 
The  seisin  of  the  husband  was  proved  in  that 
case  ;  and  the  proof  was  admitted  to  be  neces- 
sary. This  is  like  any  other  ejectment  suit. 
The  plaintiff  must  make  out  his  title  ;  and  the 
defendant  is  at  liberty  to  impeach  it.  (10 
Jonns.,  368.)  A  new  trial  mu.st  be  granted, 
with  costs  to  abide  the  event  of  the  suit. 

New  trial  granted. 

Cited  in— 5  Cow.,  308 ;  6  Cow.,  317 ;  4  Wend.,  632 ;  9 
Wend.,  310 ;  14  Wend.,  255. 


BULL  «.  FOLLETT. 

1.  Indenture  of  Apprenticeship  Between  the 
Ward  "and  His  Guardian,  and  the  Master, 
Binds  the  Guardian  to  See  that  the  Apprentice 
Fulfills  his  Duties.  2.  Covenant— No  Precise 
or  Formal  Terms  Necessary. 

An  indenture  of  apprenticeship  between  a  ward 
and  his  guardian  and  the  master,  declaring  the 
duties  of  the  apprentice  in  the  usual  form,  and  con- 
cluding thus :  "  for  the  true  performance  of  all  and 
singular  the  said  covenants  and  agreements  the  said 
master,  apprentice  and  guardian  have  hereunto  in- 
terchangeably set  their  hands  and  seals,"  &c.,  binds 
the  guardian  to  see  that  the  apprentice  fulfills  all 
his  duties  to  his  master. 

No  precise  or  formal  terms  are  necessary  to  con- 
stitute a  covenant.  The  inquiry  always  is, what  was 
the  intention  of  the  parties 

Citations— 10  Johns.,  99;  14  Johns.,  374;  2  Mass., 
228 ;  Doug.,  518 ;  8  Mod.,  191. 

/COVENANT  on  indentures  of  apprentice- 
\J  ship,  tried  June  16,  1822,  at  the  Ontario 
Circuit,  before  Throop.  Circuit  Judge. 

The  indenture  proved  at  the  trial  was  thus  : 
"  This  indenture,  made  the  7th  day  of  April, 
A.  D.  1816,  witnesseth,  that  F.  M.  Follett,  a 
minor,  aged  15  years,  the  1st  February,  1816, 
of  his  own  free,  will,  &c.,  with  the  consent 
of  N.  Follett  (the  defendant),  his  guardian, 
doth  by  the  presents,  bind  himself  to  J.  Bull 
(the  plaintiff),  to  learn  the  trade,  &c.,  of  a 
hatter,  &c.,  to  serve,  &c.,  from  the  date  hereof, 
until  the  1st  February,  A.  D.  1822  ;  during 
which  time  the  said  apprentice,  his  said  mas- 
ter shall  faithfully  serve,  &c.,"  and  concluded 
thus :  "  for  the  true  performance  of  all  and 
singular  the  said  covenants  and  agreements, 
the  said  master,  apprentice  and  guardian,  have 
hereunto  interchangeably  set  their  hands  and 
seals,  the  day  and  year  first  above  written. 

Sealed,  &c.  J.  BULL.  (L.  s.) 

F.  M.  FOLLETT.  (L.  s.) 
N.  FOLLETT.      (L.  s.)" 

171*]  *The  plaintiff  declared  against  the 
defendant,  the  guardian,  alleging,  as  a  breach, 
the  departure  of  the  apprentice  from  the 
service  of  the  plaintiff  ;  and  that  so  the  de- 
fendant had  not  kept  his  covenant. 

After  the  indenture  was  proved  at  the  trial, 
the  judge,  on  the  motion  of  the  defendant's 
counsel,  refused  to  hear  further  proof,  and 
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nonsuited  the  plaintiff,  on  the  ground  that  the 
defendant  was  not  bound  by  any  of  the  cov- 
enants in  the  indenture. 

A  motion  was  now  made  to  set  aside  the  non- 
suit, and  for  a  new  trial. 

Mr.  8.  M.  Hopkins,  for  the  defendant,  cited 
Whitley  v.  Loftus,  8  Mod.,  190;  Branch  v. 
Ewington,  Doug.,  518,  and  Mead  v.  Billings,  10 
Johns.,  99. 

Mr.  J.  C.  Spencer,  contra,  cited  Ackley  v. 
Hoskins,  14  Johns.,  374,  and  Blunt  v.  Melcher, 
2  Mass.,  228. 

Curia,  per  SUTHERLAND,  J.  In  Mead  v. 
Billings,  10  Johns.,  99,  the  terms  of  the  indent- 
ure were,  "that  for  the  true  performance  of 
all  and  singular  the  covenants  and  agreements 
aforesaid,  the  said  parties  bind  themselves, 
each  unto  the  other.  In  witness,  &c.,  inter- 
changeably set  their  hands  and  seals,  &c." 
And  it  was  executed  by  the  master,  the  father 
and  the  apprentice.  The  father  was  there  held 
to  be  bound  for  the  son,  and  to  be  responsible 
in  an  action  of  covenant  for  the  son's  act,  in 
leaving  his  master  before  the  expiration  of  the 
term.  Here,  the  terms  used  are,  "  for  the  true 
performance  of  all  and  singular  the  said  cov- 
enants and  agreements,  the  said  master,  ap- 
prentice and  guardian  have  hereunto  inter- 
changeably set  their  hands  and  seals,  &c." 
The  words  "bind  themselves  each  unto  the 
other,"  as  used  in  Mead  v.  Billings,  are  here 
omitted  ;  but  that  omission  does  not  appear  to 
me  to  alter  the  construction  or  legal  effect  of 
the  instrument.  The  intention  of  all  the  par- 
ties, the  guardian  as  well  as  the  master  and  ap- 
prentice, to  be  bound  by  the  covenants,  is 
clearly  to  be  inferred  from  the  terms  used  ; 
and  that  is  all  that  is  necessary.  No  precise 
or  formal  terms  *are  necessary  to  con-  [*1 72 
stitute  a  covenant  more  than  any  other  agree- 
ment. The  inquiry  always  is,  what  was  the 
intention  of  the  parties.  Here  they  declare 
that  they  have  interchangeably  set  their  hands 
and  seals  not  in  witness  generally,  of  what 
they  have  done,  as  in  Ackley  v.  Hoskins,  14 
Johns.,  374,  but  specifically,  for  the  true  per- 
formance of  all  and  singular  the  aforesaid 
covenants  and  agreements — that  is,  to  bind 
them  to  the  performance  of  those  covenants. 
The  phraseology  used  leaves  no  reasonable 
doubt  of  the  intention  of  the  parties,  mutually 
and  interchangeably  to  be  bound  by  the  cove- 
nants. 

In  Ackley  v.  Hoskins  the  court  held  that  the 
terms  of  the  instrument,  "  In  witness  whereof, 
the  parties  have  interchangeably  set  their 
hands  and  seals,  &c.,"  were  satisfied  so  far  as 
the  guardian  was  concerned,  by  considering 
them  as  referring  to  his  consent  to  the  cove- 
nants and  agreements  of  his  ward.  But  here 
the  guardian  has  expressly  declared  that  he 
signed  and  sealed  the  instrument,  not  merely 
to  manifest  his  assent  to  the  acts  of  his  ward, 
but  for  the  true  performance  of  all  the  preced- 
ing covenants  and « agreements.  In  Blunt  v. 
Melcher,  2  Mass.,  228,  the  terms  used  were, 
"  In  testimony  whereof  the  said  parties  have 
to  these  indentures  interchangeably  set  their 
hands  and  seals."  This  was  held  not  to  amount 
to  a  covenant  on  the  part  of  the  guardian,  for 
the  same  reasons  that  were  assigned  by  this 
court  in  Ackley  v.  Hoskins. 
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Branch  v.  Ewington,  Doug.,  518,  and  Whit- 
ley  v.  Loftus,  8  Mod.,  191,  are,  that  although  it 
is  not  necessary  for  the  parent  or  guardian  to 
bind  himself  for  the  good  conduct,  &c.,  of  the 
apprentice  ;  yet.  if  the  language  of  the  indent- 
ure evinces  his  intention  to  do  so,  he  shall  be 
held  responsible. 

I  am,  therefore,  of  opinion  that  the  nonsuit 
ought  to  be  set  aside  and  a  new  trial  granted, 
the  costs  to  abide  the  event. 

Motion  granted. 

Cited  in-7  Wend.,  45 ;  2  Hill,  597. 


1 73*]    *JACKSON,  ex  dem.  Box, 
JACKSON. 

/.  Evidence — Objection  to  Admissibility,  too  Late 
on  Motion  for  New  Trial— Evidence,  to  Vary 
a  Written  Contract,  Inadmissible — 2.  Adverse 
Possession — Possession,  of  Heir  or  Tenant  of 
Mortgagor,  not  Adverse  to  Mortgagee  or  his  As- 
signees. 

The  admissibility  of  evidence,  if  not  objected  to 
at  the  trial,  cannot  be  questioned  on  a  motion  for  a 
new  trial. 

One  in  possession,  claiming  either  as  heir  or  ten- 
ant of  a  mortgagor,  has  not  such  an  adverse  posses- 
sion as  will  avoid  a  deed  to  the  mortgagee,  or  his  as- 
signee, upon  a  foreclosure. 

In  ejectment  by  the  mortgagee,  or  his  assignee,  or 
a  purchaser  under  a  mortgage  expressly  conditioned 
for  the  payment  of  money,  evidence  that  the  mort- 
gage was  given  to  indemnify  the  mortgagee  as  spe- 
cial bail  for  the  mortgagor,  and  that  no  damage  had 
followed  his  being  bail,  is  inadmissible. 

So  are  the  admissions  of  the  mortgagee  that  the 
mortgage  was  not  a  lien,  unless  it  appear  that  a  sub- 
sequent mortgagee  was  misled  by  the  admission. 

Citations— Cowp.,  47 ;  18  Johns.,  45 :  Cro.  E.iz.,  697; 
3  Wils.,  275 ;  8  Johns.,  189 ;  6  Johns.,  20 ;  Johns.  Dig., 
213. 

p  JECTMENT,  for  lots  Nos.  4  and  5  on  the 
Jj  west  side  of  Water  St.,  in  the  Village  of 
•Geneva,  tried  June  22,  1824,  before  Throop, 
C.J. 

At  the  trial,  it  appeared  that  the  defendant 
claimed  the  lots  as  the  heir  of  his  father  Elias 
Jackson  ;  and  had  resided  on  them  for  about 
sixteen  years.  The  most  of  this  time  he  re- 
sided with  his  mother,  who  died  in  possession 
a  few  years  before  the  trial.  She  resided  on  a 
part  of  the  premises,  which  she  claimed  as 
tenant  in  dower.  She  was  reputed  to  be  the 
widow  of  Elias  Jackson,  who,  Apr.  16,  1796, 
mortgaged  the  premises  in  question  to  one  An- 
nine.  The  mortgage  was  expressed  to  secure 
£620,  payable  May  20  following,  on  which  day 
it  was  registered.  It  was  assigned  to  one  Stod- 
dard  Nov.  2,  1803,  and  the  assignment  was 
acknowledged  and  registered  in  the  clerk's  of- 
fice of  Ontario  Co.  ;  and  Stoddard  assigned  to 
the  lessor  of  the  plaintiff,  July  21,  1823.  This 
assignment  was  also  acknowledged  and  re 
corded  in  the  same  clerk's  office  July  22, 1823. 
The  equity  of  redemption  of  the  mortgage  was 


NOTE.— Parot  totdenee—When  admissible. 

Fora  full  discussion,  sec  Jackson  v.  Bowen,  1 
Cai.,358,  note.  See.  also,  McKlnstry  v.  Pc^arsall,  3 
Johns.,  319,  wife  ;  Searw  v.  Brink,  3  Johns.,  210,  mite  , 
Jackson  v.  Kool,  18  Johns..  60.  note ;  and  note*  thero 
cited  :  Bowen  v.  Bell.  20  Johns.,  338,  nnte ;  Thomas 
v.  M'Dank-1, 14  Johns.,  185,  iu>te ;  Jackson  v.  Has- 
brouck,  12  Johns.,  198,  ""'•  ;  Jackson  v.  Todd,  : 
Johns.,  900,  note. 
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duly  foreclosed  under  a  special  power  of  sale, 
and  the  title  conveyed  by  the  lessor  of  the 
plaintiff  to  his  agent,  and  by  the  latter  to  the 
lessor  of  the  plaintiff,  Feb.  7,  1824.  Whether 
Lhe  mortgagor  was  still  alive  was  left  doubtful 
by  the  testimony.  He  had  left  the  country 
long  since,  and  the  reports  as  to  his  death  were, 
contradictory. 

The  defendant  offered  to  show  that  the  mort- 
gage from  Elias  Jackson  was,  in  truth,  given 
to  Annine,  to  indemnify  him  as  special  bail  in 
a  suit  against  Elias  Jackson ;  and  that  Annine 
had  never  sustained  any  damage  in  conse- 
quence of  being  bail ;  that  Annine,  shortly 
after  the  mortgage  was  given,  being  inquired 
of  by  a  subsequent  mortgagee  of  Jackson,  de- 
clared that  his  mortgage  was  not  then  a  lien 
on  the  premises. 

*On  objection  by  the  plaintiff,  to  this  [*1 74 
evidence,  it  was  rejected  by  the  judge. 

Verdict  for  the  plaintiff. 

A  motion  was  now  made  for  a  new  trial,  on 
several  grounds,  which  were  all  overruled  by 
the  court.  The  only  questions  which  it  is 
deemed  material  to  notice  are,  whether  the 
defense  offered  was  admissible,  and  whether 
there  was  an  adverse  possession  in  the  defend- 
ant, so  as  to  defeat  the  deed  to  Dox,  the  lessor 
of  the  plaintiff. 

Mr.  E.  Willia-ms,  for  the  defendant,  as  to  the 
first  question,  cited  Clarke  v.  Henry,  2  Cow., 
324.  He  said  there  was  an  adverse  possession 
in  the  defendant,  and  a  descent  cast ;  and  the 
deed  to  Dox  was,  therefore,  void. 

Mr.  J.  C.  Spencer,,  contra,  cited  Mease  v. 
Mease,  Cowp.,  47  ;  Wetts  v.  Baldicin,  18  Johns., 
45;  Meads  v.  Lansingh,  Hopk.  Ch.,  124;  Jack- 
son v.  Shearman,  6  Johns.,  19,  and  Jackson  v. 
Collins,  3  Cow.,  89. 

Curia,  per  SUTHERLAND,  J.  It  was  made  a 
point,  in  behalf  of  the  defendant,  upon  the  ar- 
gument, that  the  evidence  to  show  that  the 
widow  of  Jackson  claimed  to  hold  the  prem- 
ises while  she  continued  in  possession,  in  right 
of  her  dower,  and  also  the  evidence  in  "relation 
to  the  death  of  Jackson,  were  improperly  ad- 
mitted. The  evidence  was  not  objected  to 
upon  the  trial,  and  the  propriety  of  its  admis- 
sion cannot  now  be  questioned. 

But  it  is  perfectly  immaterial  whether  Jack- 
son, the  mortgagor,  was  dead  or  alive.  The 
defendant  professed  to  derive  all  his  title  from 
him.  He  supposed  him  dead  and,  therefore, 
claimed  as  his  heir.  But  if  he  was  alive,  then 
the  defendant  was  merely  his  tenant.  In  nei- 
ther case  could  his  possession  be  adverse  to 
that  of  Jackson,  or  his  mortgagee. 

The  only  question  in  the  case  is  as  to  the  ad- 
missibility of  the  evidence  offered  by  the  de- 
fendant. 

The  case  of  Mease  v.  Mea*e.  Cowp.,  47,  is 
conclusive  against  its  admissibility.  That  was 
an  action  of  debt  upon  bond,  conditioned  for 
payment  at  a  day  certain.  The  defendant 
pleaded  that  it  was  given  as  an  indemnity  to 
the  'plaintiff's  testator  against  another  f*  1  75 
bond,  and  that  he  had  not  been  damnified — to 
which  plea  the  plaintiff  demurred  ;  and  the 
plea  was  held  by  Ld.  Mansfield  to  be  clearly 
bad.  He  held  that  the  agreement  stated  in  the 
plea,  being  against  the  express  condition  of  the 
bond,  it  therefore  could  not  be  given  in  evi- 
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dence.  It  is  to  be  remarked  that,  for  aught 
that  appears,  the  agreement  was  in  writing. 
The  plea  merely  stated  the  fact.  How  it  was 
to  be  made  out  was  not  disclosed. 

The  case  of  Wells  v.  Baldwin,  18  Johns.,  45, 
is  also  very  analogous  to  this.  That  was  an 
.action  of  debt  upon  a  bond  conditioned  for  the 
"payment  of  money  on  a  fixed  day.  The  de- 
fendant pleaded  that  the  bond  was  given  as 
collateral  security  for  the  performance,  by  the 
defendant,  of  a  certain  contract  or  agreement 
between  the  parties  ;  and  stated  a  satisfactory 
reason  for  not  performing.  The  plea  was  held 
bad  upon  demurrer;  and  Ch.  J.  Spencer,  who 
delivered  the  opinion  of  the  court,  after  having 
considered  several  of  the  cases,  concludes  by 
saying  that  it  would  be  against  the  strong  cur- 
rent of  authority  to  admit  such  a  defense.  And 
it  is  fairly  to  be  inferred  that,  in  his  opinion, 
it  was  immaterial  whether  the  agreement  was 
in  writing  or  by  parol.  He  says,  had  the  de- 
fendant entered  into  a  bond  without  condition 
and  taken  from  the  plaintiff  a  defeasance  in  a 
separate  instrument,  referring  to  the  bond,  &c., 
then  the  defeasance  might  have  been  pleaded. 
But  here  the  bond  is  with  a  condition  that  the 
defendant  shall  pay  certain  sums  of  money  at 
fixed  times ;  and  it  would  be  contradicting  and 
impugning  the  bond  to  admit  proof  that  instead 
of  paying  the  money  stipulated  in  the  condi- 
tion, the  plaintiff  was  not  to  be  paid,  unless  he 
cleared  certain  lands  in  a  particular  manner. 

Hayford  v  Andrews,  Cro.  Eliz.,  697  ;  Meres 
v.  Ansel,  3  Wils.,  275,  and  Thompson  v.  Ketch- 
urn,  8  Johns.,  189,  are  also  in  point  against  the 
admissibility  of  this  defense. 

Proof  of  the  confessions  of  Annine,  that  his 
mortgage  was  not  a  lien  on  the  land,  were 
properly  rejected.  (6  Johns.,  20;  Johns.  Dig., 
213,  and  the  cases  there  referred  to.)  As  be- 
tween Annine  and  the  subsequent  mortgagee, 
to  whom  the  declarations  are  alleged  to  have 
176*]  been  made,  the  proof  *might  have  been 
admissible  on  the  ground  of  fraud,  if  shown  to 
have  misled  or  injured  him  ;  but  not  between 
Annine.  and  third  persons. 

The  motion  fora  new  trial  must  be  denied. 

New  trial  refused. 

Cited  in— 14  Wend.,  617;  2  Den.,  315;  1  Sandf.  Ch., 
37 :  4  N.  Y.,  491  (a);  10  Barb.,  104 ;  2  Wood.  &  M.,  148 ; 
31  N.  J.  E.,  551. 


WATTLES  ET  AL., 

0. 
MARSH,  Sheriff  of  ONONDAGA. 

Writ  of  Habeas  Corpus  ad  Testificandum  to 
Bring  up  a  Prisoner  in  Execution  on  a  Ca.  sa. 
— Form  of — When  and  by  Whom  Allowed — 
Writ,  Valid  on  its  Face,  Protects  Officer  who  Exe- 
cutes it, 

The  first  judge  of  a  county,  of  the  decree  of  coun- 
selor at  law  in  the  Supreme  Court,  may  allow  a 
habeas  corpus  ad  testificandum,to  bring  up  a  prisoner 
in  execution  upon  a  ca.  sa. 

This  writ  may  be  allowed  to  bring  up  a  prisoner 
under  a  ca.  sa.,  to  testify  in  relation  to  his  own  ap- 
plication to  a  first  judge,  for  a  discharge  pursuant 
to  an  act  of  insolvency. 

NOTE.— Ministerial  officers— How  far  protected  by 
process.  See  Warner  v.  Shed,  10  Johns.,  138,  note. 

On  the  general  subject,  see  Henderson  v.  Brown, 
1  Cai.,  92,  note ;  Seaman  v.  Patten,  2  Cai..  312,  note ; 
WaMsworth  v.  M'Cullough,  10  Johns.,  93,  note. 
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And  if  valid  on  its  face,  though  irregularly  or  er- 
roneously allowed,  the  sheriff  will  be  protected  in 
his  obedience  to  it. 

Form  of  the  writ. 

Though  it  do  not  say  to  testify,  yet  if  it  have 
words  equivalent,  this  is  sufficient. 

So,  though  it  do  not  specify  a  place  of  return 
within  the  county,  as  at  the  office  of  the  first  judge, 
for  this  is  to  be  intended. 

The  alteration  of  the  writ,  after  it  is  executed, 
without  the  knowledge  or  privity  of  the  sheriff.will 
not  deprive  him  of  the  right  to  give  it  in  evidence 
for  his  justification,  though  such  alteration  be  made 
by  the  deputy  who  executed  it. 

If  a  hatteas  corpus  ad  temtiflcandum  be  issued  by  an 
officer  of  competent  authority,  and  be  not  void  on 
its  face,  the  sheriff  is  bound  to  obey  it. 

Citation— 18  Johns.,  48 ;  5  Johns.,  357 :  3  Esp.,  283  ; 
3  Burr.,  1340 ;  4  East,  587 ;  13  Johns.,  444 ;  19  Johns., 
397 ;  1  Cow.,  309. 

DEBT  against  the  defendant  for  the  escape 
of  one  Frederick  Lasher,  from  the  jail 
limits  of  Onondaga  Co.,  where  he  was  confined 
on  a  ca.  sa,  at  the  suit  of  the  plaintiffs  ;  tried 
July  11,  1823,  at  the  Onondaga  Circuit,  before 
Rochester,  Circuit  Judge. 

The  alleged  escape  was  the  defendant's  dep- 
uty, taking  Lasher  from  the  limits,  and  hav- 
ing him  before  the  first  judge  of  Onondaga, 
Dec.  17,  1822,  to  testify  concerning  his  own 
application  for  a  discharge  under  the  Act  to 
Abolish  Imprisonment  for  Debt  in  Certain 
Cases. 

To  justify  this,  the  defendant's  counsel  of- 
fered in  evidence  a  writ  of  habeas  corpus  ad  ts*- 
tificandum,  in  these  words  : 

"  The  People  of  the  State  of  New  York,  by 
the  Grace  of  God  free  and  independent,  to  the 
Sheriff  of  the  County  of  Onondaga,  greeting: 
We  command  you  that  you  havelhe  body  of 
Frederick  Lasher,  detained  in  our  prison,  in 
your  custody,  as  it  is  said,  under  safe  and  se- 
cure conduct,  before  Joshua  Forman,  Esquire, 
first  judge  of  the  Court  of  Common  Pleas  in 
and  for  the  County  of  Onondaga,  on  the  seven- 
teenth day  of  December  next,  at  ten  o'clock  in 
the  forenoon,  there  to  testify  and  answer  unto 
those  things  that  may  be  there  required  of  him. 
pursuant  to  the  Act,  entitled  '  An  Act  to  Abol- 
ish imprisonment  for  Debt  in  Certain  [*177 
Cases;'  and  immediately  after  the  said  Freder- 
ick Lasher  shall  have  answered  what  may  be  in- 
quired touching  his  application  for  the  benefit 
of  the  said  Act,  that  then  you  return  him  to  our 
said  prison,  under  safe  and  secure  conduct,  and 
have  then  there  this  writ.  Witness  Ambrose 
Spencer,  Esquire,  Chief  Justice  of  the  Su- 
preme Court,  at  the  Academy,  in  the  Town  of 
Utica,  the  third  Monday  of  October,  in  the 
year  eighteen  hundred  and  twenty-two. 

AR.  BTIEESE,  Cl'k. 

JOHN  WILKINSON,  Atty." 

It  was  indorsed  thus: 

"Allowed  December  16th,  1822. 
J.  FORMAN,  first  judge  of  Onon.  Com.  Pleas, 
a  counselor,  &c." 

The  plaintiff's  counsel  objected  to  reading 
the  habeas  corpus  in  evidence,  unless  the  de- 
fendant showed  some  proceedings  had  been 
pending  before  Judge  Forman  in  some  law- 
suit or  otherwise,  wherein  Lasher  might  have 
been  improved  as  a  witness.  The  judge  over- 
ruled the  objection,  and  permitted  the  writ  to 
be  read  in  evidence;  after  the  defendant  had' 
proved  by  Judge  Forraan,  that  he  allowed  it, 
and  that  "he  was  first  judge  of  the  Court  of 
C.  P.  of  the  County  of  Onondaga,  and  of  the 
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degree  of  counselor  at  law  of  the  Supreme 
Court,  at  the  time  of  allowing  it;  and  also  had 
proved  by  Nicholas  P.  Randall,  that  the  writ 
was  in  the  hands  of  Elisha  Marsh,  a  deputy  of 
the  Sheriff  of  the  County  of  Onondaga,  on  the 
morning  of  Dec.  17,  1822,  and  before  Lasher 
left  the  jail  liberties  to  go  to  Syracuse.  Ran- 
dall also  swore  that  he  went  to  Syracuse,  and 
that  after  he  had  been  there  a  short  time, 
Lasher  and  the  deputy-sheriff  came  to  Syra- 
cuse together,  and  remained  together  during 
the  time  they  were  at  Syracuse;  and  that  after 
the  hearing  of  the  insolvent  application  of 
Lasher,  the  witness  and  they  returned  by  the 
nearest  and  most  direct  route  to  the  jail  liber- 
ties, and  arrived  there  about  4  o'clock  in  the 
afternoon  of  the  17th. 

The  plaintiff's  counsel  further  proved  by 
Judge  Forman,  that  the  writ  was  allowed  by 
him  on  the  application  of  John  Wilkinson, 
Esq.,  who,  at  the  time,  acted  as  counsel  for 
178*]  Lasher;  *  and  Judge  Forman  did  not 
recollect  whether  there  was  any  affidavit  or 
not,  but  rather  thought  there  was  not.  John 
Wilkinson,  a  witness  for  the  plaintiffs,  testi- 
fied that  he  got  the  writ  alloVed  by  Judge  For- 
man, without  any  affidavit,  and  sent  it  to 
Lasher,  or  to  Marsh,  the  deputy-sheriff,  and  he 
did  not  recollect  which;  and  that  he  did  not 
know  that  the  deputy-sheriff  had  any  knowl- 
edge that  he  acted  as  counsel  for  Lasher.  Eli- 
sha Marsh,  the  deputy-sheriff,  a  witness  for 
the  plaintiffs,  testified  that  he  received  the 
writ  of  Lasher,  on  the  morning  of  Dec.  17, 
1822,  inclosed  in  a  letter;  that  Lasher  at  the 
time  of  delivering  the  letter  to  him,  in  which 
the  writ  was  inclosed,  told  him  he  had  a  letter 
for  him,  from  Mr.  Randall.  The  witness,  at 
that  time,  knew  that  Randall  was  the  attorney 
who  had  made  the  application  of  insolvency; 
that,  on  opening  the  letter,  he  found,  instead 
of  a  letter  from  Randall,  that  the  writ  of  habeas 
corpm,  in  Wilkinson's  handwriting,  was  in- 
closed. He  further  testified  that  he  did  not 
know  upon  whose  application  the  writ  issued; 
that  he  knew  that  the  writ  was  in  the  hand- 
writing of  Wilkinson,  but  did  not  know  that 
he  was  attorney  or  counsel  for  Lasher  on  the 
application. 

John  Wilkinson  further  testified  that  the 
words  "testify  and"  were  not  in  the  writ  at  the 
time  it  was  allowed;  but  that  some  time  after 
Dec.  17,  1822.  Marsh  the  deputy-sheriff,  called 
upon  him,  the  witness,  and  told  him  that  the 
sheriff  was  sued  for  the  escape  of  Lasher,  and 
that  Judge  Earll  said  he  thought  the  writ,  as 
it  was,  would  be  a  good  justification  for  the 
sheriff,  but  that  the  words  "testify  and"  ought 
to  have  been  in  the  writ;  that  thereupon  the 
witness,  at  the  request  of  the  deputy-sheriff, 
made  the  alteration  by  interlining  the  words 
"testify  and." 

The  counsel  for  the  plaintiffs  then  contended 
that  the  writ  ought  not  to  be  received  as  evi- 
dence, on  the  ground  of  the  alteration,  and 
that  it  was  no  justification  for  the  sheriff; 
which  objection  was  overruled  by  the  judge. 

The  judge  charged  the  jury,  that  if  they  be- 
lieved that  the  defendant,  or  the  deputy,  knew 
the  writ  had  been  obtained  on  the  application 
of  Lasher  or  his  counsel,  they  should  find  for 
17J>*]  *the  plaintiffs;  otherwise,  for  the  de- 
fendant; and  they  found  for  the  defendant. 
COWKN  5. 


A  motion  was  now  made  for  a  new  trial,  on 
the  grounds: 

1.  That  the  application  being  made  for  the 
writ,  by  the  insolvent  himself,  without  affida- 
vit, it  was  irregular;  and  afforded  no  justifica- 
tion to  the  sheriff. 

2.  In  the  form  in  which  it  was  allowed,  it 
was  not  an  hab.  corp.\id  testificandum  ;  nor 
was  any  place  mentioned   where  the  sheriff 
was  to  have  the  body. 

3.  The  alteration  of  the  writ  by  the  deputy, 
after  it  was  allowed,  rendered  it  absolutely 
void,  and  inadmissible  in  evidence. 

4.  A  judge,  at  his  chambers,  has  no  author- 
ity to  allow  an  hub.  carp,  ad  testificandum.     It 
can  be  allowed  only  on  motion  in  open  court. 
Judge  Forman,  therefore,  having  no  jurisdic- 
tion, the  sheriff  was  not  protected. 

Mr.  B.  D.  NfKcon,  for  the  plaintiffs,  cited  to 
the  first  point,  Thelluson  v.  Coppinger,  3  Esp. , 
283  ;  tiuydam  v.  Keys,  13  Johns.,  444  ;  Rex  v. 
Roddam,  Cowp.,  672,  and  Tidd  Pr.,  739  ;  also 
1  R.  L.,  463,  sec.  7,  and  sess.  42,  ch.  101,  sees. 
4,  7,  p.  117. 

To  the  third  point,  Cruise,  Dig.,  Deed,  ch. 
22,  sees.  3,  4 ;  Bac.  Abr.,  Forgery,  A  :  3  Chit. 
Cr.  L.,  1023;  Jackson  v.  Malin,  15  Johns., 
293  ;  Masters  v.  Miller,  4  T.  R.,  320  ;  S.  C.,  2 
H.  Bl.,  141  ;  Woolley  v.  Constant,  4  Johns.,  54. 

To  the  fourth  point,  Ex  parte  Wilson,  6Cr., 
52  ;  Ex  parte  Bolman,  4  Id.,  75,  93  ;  Ex  parte 
Burford,  3  Cr.,  448  ;  Chapman  v.  Welles,  Kirby 
Conn.,  137;  Matter  of  Edtcard  Pi-ice,  4  East", 
587  ;  Rex  v.  Burbage,  3  Burr.,  1440  ;  People  v. 
Ooodhue,  2  Johns.  Ch..  198;  Comb.,  17,  per  Ch. 
J.,  in  Palmer  v.  Allicott ;  Rex  v.  Levir.  Comb., 
47,  per  Cur.,  and  Adams  v. ,  3  Keb.,  51. 

Mr.  S.  Beardsley,  contra,  as  to  the  first 
point,  cited  Jones  v.  Cook,  1  Cow.,  309  ;  Laws, 
sess.  41,  ch.  195,  p.  173,  in  connection  with  1 
R.  L.,  322 ;  1  Dunl.  Pr.,  477  ;  Hassam  v.  Grif- 
fin, Is  Johns.,  48  ;  Currie  v.  Henry,  2  Johns., 
433  ;  Hine*  v.  Bollard,  11  Id.,  491. 

*As  to  the  second  point,  Bac.  Abr.,  [*18O 
Sheriff,  M,  pi.  2;  Noble  v.  Smith,  5  Johns., 
357  ;  Hassam  v.  Griffin,  18  Id.,  48  ;  1  R.  L., 
354  ;  Perkin  v.  Proctor,  2  Wils.,  382:  Parson* 
v.  Lloyd,  3  Id.,  341  ;  Jones  v.  Cook,  1  Cow., 
309;  Bissell  v.  Kip,  5  Johns.,  89,  100;  Laws, 
sess.  42,  p.  116. 

As  to  the  third  point,  1  R.  L.,  463,  sec.  7. 

Curia,  per  SUTHERLAND,  J.  There  was 
nothing  upon  the  face  of  the  writ  showing  it 
to  be  void,  or  to  have  been  issued  without 
competent  authority.  The  omission  in  the 
writ,  of  the  words  "  to  testify,"  was  not  mate 
rial.  It  still  appeared  to  be  a  habeax  corpus  ad 
testificandum.  It  directed  the  sheriff  to  bring 
the  prisoner  before  the  officer,  to  answer  unto 
those  things  that  might  be  there  required  of 
him,  pursuant  to  the  Act,  entitled  An  Act  to 
Abolish  Imprisonment  for  Debt  in  Certain 
Cases.  Under  that  Act  he  would  be  required 
to  answer  only  as  a  witness.  It  was  substan- 
tially good,  and  was  in  the  words  of  the  stat- 
ute. The  omission  of  a  place  in  the  writ  where 
the  prisoner  was  to  be  brought,  did  not  render 
it  void.  He  was  directed  to  be  brought,  before 
Joshua  Forman,  Esq.,  first  judge  of  the  Court 
of  C.  P.,  in  and  for  the  County  of  Onondiiga. 
If  the  words,  at  his  office,  in  said  county,  had 
I  been  added,  it  would  have  been,  in  terms,  suf- 
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ficiently  explicit ;  and  I  think  they  are  fairly 
to  be  understood. 

The  writ  was  allowed  by  an  officer  of  com- 
petent authority  to  allow  writs  of  habeas  cor- 
pus. He  had  the  same  powers  as  a  judge  of  the 
Supreme  Court  at  chambers  ;  and  the  case  of 
Hassam  v.  Griffin,  18  J,ohns.,  48,  shows  that  a 
habeas  corpus  ad  testificandum  may  be  allowed 
by  a  judge  atchambers,  to  bring  up  a  prisoner 
charged  in  execution.  (And  vide  5  Id.,  357.) 

If  a  writ  was  issued  by  an  officer  of  compe- 
tent authority,  and  was  not  void  on  its  face, 
the  defendant  was  bound  to  obey  it.  (5  Johns., 
357  ;  3  Esp.,  283 ;  3  Burr.,  1340  ;  4  East,  587.) 
Whether  the  writ  was  regularly  issued  or  not ; 
whether  upon  the  application  of  the  creditor, 
or  the  insolvent,  the  sheriff  had  no  means  of 
181*]  knowing,  and  was  not  *bound  to  in- 
quire. Admitting  it  to  have  issued  errone- 
ously, there  being  no  defect  of  jurisdiction  in 
the  officer,  it  is  a  justification  to  the  sheriff. 
<13  Johns., 444;  19  Johns., 39;  M, 7;  1  Cow.,309.) 

The  alteration  of  the  writ,  subsequent  to  its 
-execution,  could  not  deprive  the  sheriff  of  his 
justification  under  it,  if  it  was  originally  suffi- 
cient to  justify  him.  The  alteration  was  made 
without  his  authority  ;  and  he  was  not  respon- 
sible for  the  act  of  his  deputy  in  that  respect. 
But  the  principle  relied  on  by  the  defendant's 
counsel,  does  not  apply  to  a  case  like  this. 

The  motion  for  a  new  trial  must  be  denied. 

New  trial  refused. 

Cited  in— 1  Keyes,  524 ;  4  Abb.  App.  Dec.,  599. 


BROWN  «.  BENNETT. 

Pleading — Assault  and  Battery —  Various  Pleas 
— Effects  of— Evidence  Under. 

Where  the  plaintiff  declared  in  assault  and  bat- 
tery ;  and  the  defendant,  after  pleading1  not  guilty, 
pleaded,  sort  assault,  demesne,  to  which  the  plaintiff 
replied  de  injuria,  &c.,  and  the  defendant  also 
pleaded  that  the  plaintiff  was  beating  one  C,  and 
that  the  defendant,  moliter  manus,  &c.,  to  prevent 
injury  to  C,  to  which  the  plaintiff  replied  that  he 
was  constable,  and  had  a  warrant  against  C.,  and  had 
arrested  him ;  and  that  the  defendant  was  aiding 
him  to  escape ;  that  C.  got  into  the  defendant's  car- 
riage, who  was  driving  him  off,  and  therefore  the 
plaintiff  seized  C.  and  drew  him  out  of  the  carriage, 
which  was  the  same  assault  upon  C.  mentioned  in 
the  defendant's  plea;  upon  the  trial,  the  defendant 
abandoned  this  last  plea,  and  relied  upon  son  as- 
sault demesne  and  the  plaintiff  would  have  shown 
the  facts  stated  in  his  replication  to  the  last  plea, 
under  the  general  replication  de  injuria,  &c.,  to  the 
first  plea,  and  that  when  the  defendant  was  about 
driving  C.  off  in  his  carriage,  the  plaintiff  seized  the 
lines  of  the  horses,  and  prevented  him,  and  seized 
C.,  &c.  But, 

Held,  that  these  facts  were  inadmissible  in  ev- 
idence, upon  de  injuria,  &c.;  and  that  they  should 
have  been  specially  replied. 

De  injuria,  &c.,  takes  issue  merely  upon  the  ex- 
cuse (in  this  instance,  son  assault,  &c.)  set  up  by  the 
defendant's  plea. 

If  the  plaintiff  have  new  facts,  or  circumstances 
justifying  his  own  assault,  in  answer  to  the  plea  of 
son  assault,  &c.,  he  should  reply,  setting  them  out 
specially ;  and  cannot  give  them  In  evidence  under 
the  general  replication,  de  injuria,  &c. 

Citations-1  Chit,  pi.,  563-4;  2  W.  Bl.,  1165 ;  Carth., 
280;  2  Chit,  pi.,  643,  n.  (t),'(u) ;  5  Com.  Dig.  PL,  F, 
18 ;  7  Johns-,  111 :  20  Vin.,  440 ;  Comb.,  227. 

rpRESPASS,  assault  and  battery,  tried  before 
JL  Williams,  Circuit  Judge,  at  the  Oneida 
Circuit,  July  24,  1823. 

The  declaration  contained  two  counts.  The 
first  charged  that  the  defendant  May  24,  1822. 
with  force  and  arms,  &c.,  made  an  assault 
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upon  the  plaintiff  to  wit:  at  Vernon,  &c.,  and 
then  and  there  with  his  hands,  fists  and  feet, 
*and  with  clubs,  stones,  whips  and  [*182 
sticks,  and  with  the  wheels  of  carriages,  gave 
and  struck  the  plaintiff  a  great  many  violent 
blows  and  strokes,  on  and  about  his  head, 
face,  breast,  back,  shoulders,  arms,  legs  and 
divers  other  parts  of  his  body  ;  and  also,  then 
and  there,  with  great  force  and  violence, 
shook,  pulled  and  dragged  about  the  plaintiff. 
By  means,  &c.,  the  plaintiff  was,  &c.,  and 
became,  &c.,  and  was  hindered,  &c.,  and  was 
forced  to  pay,  &c. 

The  second  count  was  in  the  usual  form,  for 
a  common  assault  and  battery. 

The  defendant  pleaded,  1st,  not  guilty  to  the 
whole  declaration ;  2d,  son  assault  demesne  in 
the  common  form,  to  the  first  count  in  the 
declaration.  The  3d  plea  was  to  the  first  count 
in  the  declaration,  and  stated,  in  substance, 
that  the  plaintiff  made  an  assault  upon  one 
Ambrose  Cadwell,  and  was  beating  him,  &c. ; 
and  the  defendant,  to  preserve  the  peace,  and 
to  part  the  plaintiff  from  Cadwell,  and  prevent 
him  from  further  beating  him,  gently  laid  his 
hands  upon  the  plaintiff,  as  he  lawfully  might 
do,  &c.  And  because  the  plaintiff  continued  to 
beat  Cadwell.  and  attempted  with  great  force, 
&c.,  to  throw  him  out  of  a  carriage  in  which 
he  was  riding,  to  and  upon  the  ground,  to  the 
great  and  immediate  danger  of  the  life  and 
limbs  of  Cadwell  ;  the  defendant  thereupon,  to 
preserve  the  peace  and  to  save  and  deliver 
Cadwell,  &c.,  did,  necessarily  and  unavoid- 
ably, beat  the  plaintiff,  as  mentioned  in  the 
first  count,  which  are  the  same  trespasses,  &c. 
4th.  Son  assault  demesne,  in  the  common  form, 
to  the  2d  count  in  the  declaration.  5th.  The 
same  plea  to  the  2d  count  as  the  third  plea  was 
to  the  first  count. 

To  the  2d  plea  (son  assault  demesne)  the 
plaintiff  replied  de  injuria,  &c.,  generally,  and 
in  the  common  form. 

To  the  3d  plea  he  replied,  in  substance,  the 
due  issuing  of  a  warrant  by  Simeon  Bingham, 
Esq.,  a  justice  of  Oneida  Co.,  in  favor  of  one 
Rowland  Wilson  against  Cadwell,  under,  and 
in  pursuance  of  the  Act  for  the  Recovery  of 
Debts  to  the  Value  of  Twenty-five  Dollars, 
which  warrant  was  delivered  to  the  plaintiff, 
who  was  a  constable  of  Vernon,  in  Oneida 
Co.,  to  be  executed,  &c. ;  that  he  took  Cadwell 
on  *the  warrant,  and  carried  him  be-  [*183 
fore  the  justice,  and  that  before  he  was  duly 
discharged,  he  attempted  to  escape  from  the 
plaintiff's  custody,  against  his  will  and  con- 
sent, and  that  the  defendant  aided  and  abetted 
Cadwell  in  such  attempt  to  escape.  That  Cad- 
well got  into  the  defendant's  carriage,  who 
was  furiously  driving  him  off,  &c.,  wherefore 
the  plaintiff  gently  laid  his  hands  upon  Cad- 
well,  to  prevent  his  escaping  ;  and  because 
Cadwell  resisted  with  strong  hand,  &c.,  the 
plaintiff,  as  such  constable,  &c.,  pulled  Cad- 
well out  of  the  carriage,  as  he  lawfully  might, 
&c.,  doing  no  unnecessary  damage,  and  exert- 
ing no  unnecessay  force,  &c. ,  which  is  the 
same,  &c.,  mentioned  in  the  third  plea. 

To  the  4th  plea  (son  assault  demesne,)  the 
plaintiff  replied  de  injuria,  in  the  common 
form. 

To  the  5th  plea,  the  plaintiff  replied  in  the 
same  manner  as  to  the  third  plea. 
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Upon  the  trial  of  the  cause,  the  counsel  for 
the  plaintiff  offered  to  prove  that  the  plaintiff, 
May  23,  1822,  was  constable  of  the  town  of 
Vernon,  and,  as  such  officer,  had  a  warrant, 
which  had  been  duly  issued  by  Simeon  Bing- 
ham,  Esq.,  a  justice  of  the  peace  of  that  town, 
at  the  suit  of  Rowland  Wilson,  against  Am- 
brose Cadwell,  by  virtue  of  which  warrant,  he 
had  arrested  Cadwell,  and  had  him  in  custody; 
and  that  while  the  plaintiff  so  had  Cadwell  in 
his  custody,  the  defendant  attempted  to  rescue 
Cadwell  from  such  custody,  and  for  that  pur- 
pose persuaded  Cadwell  to  get  into  the  car- 
riage of  the  defendant,  for  the  purpose  of  driv- 
ing him  off,  out  of  the  custody  of  the  plaintiff; 
that  the  plaintiff  remonstrated  against  such 
conduct,  and  endeavored  to  dissuade  Cadwell 
and  the  defendant  from  pursuing  their  inten- 
tion. That  the  defendant  well  knew  that  Cad- 
well was  in  the  plaintiff's  custody,  and  that  he 
told  Cadwell  to  get  in  his  carriage,  and  that 
he  would  bear  Cadwell  out  in  it,  and  would 
stand  between  him  and  all  harm.  That  Cad- 
well accordingly  did  get  into  the  defendant's 
carriage,  and  that  the  plaintiff,  for  the  purpose 
of  preventing  the  escape  of  Cadwell,  stepped 
his  foot  upon  the  nave  of  the  defendant's  car- 
riage wheel,  and  took  hold  of  the  lines  of  the 
defendant,  and  also  took  hold  of  Cadwell  to 
take  him  from  the  carriage.  That  the  defend- 
184*]  ant  *then  immediately  placed  himself 
between  the  plaintiff  and  Cadwell,  for  the  pur- 
posed of  preventing  the  plaintiff  from  taking 
Cadwell  out  of  the  carriage,  and  started  his 
horse,  and  threw  the  breast  of  the  plaintiff 
with  great  violence  across  the  wheel  of  the  car- 
riage, and  dragged  him  along  the  highway  be- 
tween the  wheel  and  the  body  of  the  carriage  ; 
that  the  plaintiff,  for  the  pilrpose  of  stopping 
the  movement  of  the  carriage,  took  hold  of 
the  defendant's  rains  ;  and  that  the  defendant 
struck  the  plaintiff  across  his  face  with  the 
butt  of  his  whip. 

To  this  evidence  of  the  warrant  and  arrest, 
the  counsel  for  the  defendant  objected,  and 
said  that  he  relied  upon  his  plea  of  not  guilty, 
and  his  2d  and  4th  pleas  of  son  assault  demesne; 
that  the  offer  of  the  plaintiff  showed  that  he 
made  the  first  assault  upon  the  defendant,  in 
wrongfully  seizing  his  lines ;  and  that  the 
plaintiff  could  not,  under  his  replication  of  de 
injuria,  &c.,  justify  the  assault  upon  the  de- 
fendant, by  proving  the  warrant  and  arrest ; 
but  that  the  plaintiff,  if.he  wished  to  give  such 
evidence,  should  have  replied  specially,  and 
stated  it  in  his  replications. 

The  defendant  offered  no  evidence,  and  did 
not  claim  or  pretend  to  justify  under  his  3d  or 
5th  pleas. 

The  judge  overruled  the  evidence  offered  by 
the  plaintiff  of  the  warrant  and  arrest,  upon 
the  ground  that  the  plaintiff  could  not  give  this 
evidence  under  the  general  replications  of  de 
injuria,  &c.,  but  should  have  replied?  them 
specially.  The  plaintiff  then  offered  to  give 
the  same  evidence  under  his  replications  to  the 
3d  and  5th  pleas  of  the  defendant.  To  this  the 
defendant  objected,  and  it  was  overruled,  upon 
the  ground  that  be  had  not  claimed  or  attempt 
ed  to  justify  under  the  3d  and  5th  pleas,  and 
the  plaintiff  thereupon  submitted  to  a  nonsuit. 

Mr.  J.  C.  Silencer,  for  the  plaintiff,  now 
moved  to  set  aside  the  nonsuit,  and  for  a  new 
COWEN  5. 


trial.  He  said  that  son  assault  demesne  was 
mere  matter  of  excuse,  to  which  de  injuria  sua, 
&c.,  might  always  be  replied.  (8  Co.  Rep.,  67 
a;  Yelv.,  157;  Cro.  Jac.,224;  Salk.,637,  638; 
Willes,  54,  99,  204 ;  1  Chit.  PI.,  563,  579,  584  • 
2  Saund.,  294,  note  1  ;  6  Bac.  *Abr.,  [*185 
Trespass,  1,  pi.  4,  Replication  ;  4  Johns.,  159; 
5  Id.,  112;  T.  Raym.,  50  ;  12  Johns.,  291.)  If 
the  general  replication  was  all  that  the  plea 
called  for,  it  followed  that  the  evidence  offered 
was  proper. 

Mr.  Gr.  C.  Bronson,  contra,  admitted  the 
legal  position  taken,  that  de  injuria  was  a 
proper  replication  ;  but  said  it  is  quite  another 
question,  as  to  what  might  be  evidence  under 
it.  The  plaintiff's  counsel  has  argued  the  ques- 
tion as  if  we  had  demurred  to  the  replication. 
Evidence  of  a  right  to  make  the  assault  varies 
from  the  replication,  which  is  merely  a  traverse 
that  the  plaintiff  made  the  first  assault.  It  is 
but  an  issue  upon  that  fact.  We  say  he  should 
have  replied  the  warrant  with  the  arrest,  and 
carried  us  to  an  issue  upon  that.  The  other 
pleas  did  not  help  him.  We  had  a  right  to  con- 
sider them  mere  form,  and  not  rely  upon  them 
at  all,  and  we  did  so.  He  cited,  7  Johns.,  Ill; 
Carth.,  280  ;  1  Chit.  PL,  582,  584 ;  2  Id.,  642, 
note,  t,  u;  2  Bl.,  1165. 

Mr.  Spencer,  in  reply,  admitted  that,  had  the 
action  been  against  Cadwell,  it  might  have 
been  necessary  to  reply  specially.  Not  so  as  to 
the  third  person.  The  warrant  and  arrest,  as 
to  them,  were  mere  matter  of  excuse  ;  not  of 
right.  There  is  not  a  case  at  war  with  this  dis- 
tinction. 

Curia,  per  SUTHERLAND,  J.  The  evidence 
was  properly  rejected.  The  general  replica- 
tion, de  injuria,  &c.,  denies  that  the  plaintiff 
made  the  first  assault,  &c.,  as  alleged  in  the 
plea  of  son  assault.  Where  the  plea,  therefore, 
is  true  in  fact,  and  the  plaintiff  relies  upon 
special  circumstances  or  facts  to  justify  the  as- 
sault, which  he  admits  he  first  made,  he  must 
set  them  out  specially  in  his  replication,  and 
not  reply  generally  de  injuria.  (1  Chit.  PI. ,  563, 
564.)  When  in  fact,  therefore,  the  plaintiff 
made  the  first  assault  or  whenever,  in  answer 
to  the  defendant's  plea  of  son  assault,  he  relies 
upon  new  matter,  he  should  not  reply  generally 
de  injuriti,  but  should  state  such  new  matter 
specially.  Sayrev.  Earl  of  Rochford,  2  W.  Bl., 
1165  ;  Carth..  280  ;  2  Chit.  PI.,  643,  note,  t,  u; 
5  Com.  Dig.,  PL,  F,  18.  He  cannot  give  it  in 
evidence  under  the  general  replication  of  dc 
injuria.  In  Collier  v.  Moulton,  7  Johns.,  Ill, 
Ch.  *,/.  Thompson  says,  if  the  defend-  [*18O 
ant  had  pleaded  son  assault  instead  of  giving 
notice  of  it  under  the  general  issue,  and  the 
plaintiff  intended  to  avail  himself  of  the  m»liter 
manus,  &c. ,  he  must  have  replied  specially; 
for  he  could  not  give  it  in  evidence  under  the 
general  replication,  de  injuria  st«i  proprin.  20 
Vin.,  440  ;  King  v.  Pepjmrd,  Comb.,  2:27. 

The  evidence  being  properly  rejected  under 
the  general  replication,  and  the  defendant  hav- 
ing given  no  evidence  under  his  third  plea,  to 
which  the  special  matter  offered  in  evidence 
was  replied  specially,  it  could  not  be  admitted 
under  that  replication.  The  nonsuit,  there 
fore,  was  properly  ordered  ;  and  the  motion  to 
set  it  aside,  and  for  a  new  trial  must  be  denied. 
on  denied. 
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LEIBER  AND  COLVIN  v.  GOODRICH. 

Promise  to  Pay  in  Paper  Currency,  not  a  Promis- 
sory Note — Statute. 

A  note  payable  in  Pa.  or  N.  Y.  paper  currency  to 
be  current  In  the  State  of  Pa.,  or  the  State  of  N.  Y., 
is  not  a  promissory  note  for  •  he  payment  of  money 
within  the  Statute,  1  B.  L.,  151. 

Citations-Chit.  Bills,  58 ;  4  Mass.,  245 ;  19  Johns. 
120;  19  Johns.,  144. 

ON  demurrer  to  the  declaration.  The  plaint- 
iff declared,  for  that  the  defendant,  June  1, 
A.  D.  1817,  at  Painted  Post,  to  wit  :  at  Utica, 
in  the  County  of  Oneida,  made  his  certain 
promissory  note  in  writing,  &c.,  dated  the  day 
and  year,  aforesaid,  &c.,  by  which  he  promised 
to  pay  one  Samuel  Lamphear,  or  bearer,  the 
sum  of  $200,  in  Pa.  paper  currency,  or  N.  Y., 
to  be  current  in  the  State  of  Pa.  or  the  State  of 
N.  Y.  (meaning  thereby,  current  money  of  the 
State  of  N.  Y.  or  Pa.),  with  interest  in  two 
years  from  the  date,  to  be  paid  at  the  maker's 
dwelling  house  in  Painted  Post ;  that  Lam- 
phear, after  &c.,  assigned  and  delivered  this 
note  to  the  plaintiffs  &c. 

General  demurrer  and  joinder. 

And  the  question  was,  whether  this  was  a 
promissory  negotiable  note,  for  the  payment  of 
money,  within  the  Statute.  1  R.  L..  151. 

Mr.  C.  P.  Kirldand,  in  support  of  the  demur- 
rer, cited  Chit.  Bills,  58  ;  9  Johns.,  120  ;  19  Id., 
144;  4  Mass.,  245. 

187*]  *Mr.  J.  Platt,  contra,  cited  9  Johns. 
120;  1  Johns.  Ch.,  231  ;  12  Johns.,  395,  220  ; 
1  Cr.,  133. 

Curia,  per  SUTHERLAND,  J.  Payment  in 
any  bank  bills  generally  current  in  the  State 
of  Pennsylvania,  although  not  current  in  this 
State,  would  satisfy  the  terms  of  the  note.  Its 
legal  effect,  therefore,  is  the  same  as  though 
it  had  been  payable  merely  in  bank  bills,  cur- 
rent in  the  State  of  Pa.  Are  such  bills  known, 
approved  of  and  used  in  this  State  as  cash  ?  I 
believe  that,  in  truth,  most  of  the  Pa.  bills 
pass  only  at  a  discount  in  this  State.  But  if 
the  fact  be  otherwise,  it  certainly  is  not  so 
notorious  that  we  can  officially  take  notice 
of  it.  The  note,  therefore,  is  not  payable  in 
cash,  but  in  something  differing  in  value  from 
cash.  Of  course  it  is  not  negotiable  under 
the  Statute.  (Chit,  Bills,  58.)  In  Jones  y. 
Fales,  4  Mass.,  245,  the  note  was  payable  in 
foreign  bills,  and  the  court  held  that  they 
would  officially  understand  those  terms  to  mean 
the  paper  of  country  banks,  and  that  they 
would  judicially  take  notice  that  such  paper, 
from  various  causes,  might  differ  in  value 
from  cash.  York  State  bills,  and  bank  notes 
current  in  the  City  of  N.  Y.,  have  been  held 
to  be  equivalent  to  lawful  current  money  of 
the  State.  Keith  v.  Jones,  9  Johns.,  120;  Judnh 
v.  Harris,  19  Johns.,  144,  and  the  cases  there 
cited.  We  may  officially  take  notice  that  our 
own  bank  paper  is,  in  conformity  with  com- 
mon usage  and  common  understanding,  re- 
garded as  cash.  But  we  cannot  be  supposed 
judicially  to  know  the  value  of  the  paper  cur- 
rency of  other  States. 

NOTE. — Negotiable  paper— Medium  of  payment  of. 
An  instrument  payable  in  sjteciflc  articles  not  nego- 
tiable— Negotiable  paper  must  be  payable  in  money 
only— "  Bank  biUs  — "  Currency,  Ac.  See  Saxton 
v.  Johnson,  10  Johns.,  418,  note. 
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Nor  can  we  intend,  from  the  geographical 
situation  of  Painted  Post,  where  the  note  was 
payable,  that  bank  bills  current  in  Pa.  were  of 
as  much  value  there  as  the  bills  of  our  own 
State.  And  if  such  were  admitted  to  be  the 
fact,  I  am  not  prepared  to  say  that  it  would 
alter  the  case,  unless,  from  the  fact  of  their 
being  current  in  that  place,  their  general  cur- 
rency is  necessarily  to  be  inferred  ;  which  can- 
not be  pretended. 

*1  am,  therefore,  of  opinion  that  the  [*188 
note  was  not  negotiable,  and  the  defendant  is 
entitled  to  judgment  on  the  demurrer. 

Judgment  for  the  defendant. 

Cited  in— 23  Wend.,  74 ;  2  Hill.  427  :  2  N.  Y.,  543  ;  39 
N.  Y.,  101 :  43  N.  Y.,  212 ;  60  N.  Y.,  270 ;  2  McLean.  12: 
1  Kan.,  36;  47  Wis.,  560;  35  Am.  Dec.,  547;  4  Am. 
Rep..  245  (29  Iowa,  501);  19  Am.  Rep.  179  (60  N.  Y., 


MALCOM,  Demandant,  v.  ROGERS,  Tenant. 

1.  Co-heirs  Tenants  in  Common  Under  Statute 
—  May  join  or  Bring  Separate  Actions  for 
Shares.  2.  Construction  of  Statute — "Shall 
or  May  " —  When  Imperative  and  when  Per- 
missive. 

Co-heirs  under  the  Statute  of  Descents,  1  B.  L.,  52, 
sec.  3,  are  tenants  in  common ;  and  though  they 
may  join  in  a  real  action,  pursuant  to  the  Statute, 
1  B.  L.,80  sec.  2,they  are  not  compellable  to  join;  but 
may  bring  several  actions  for  their  respective  shares 
or  interest1'. 

The  words  "  shall  or  may,"  when  used  in  a  statute, 
are  imperative,  only  when  the  public  interest  and 
rights  are  concerned ;  but  when  a  statute  declares 
that  an  individual  or  individuals  '  shall  or  may  "  do 
certain  acts,  or  have  a  certain  remedy,  which  is  in- 
tended for  his  or  their  own  benefit,  he  or  they  have 
a  discretion  to  do  the  act,  or  pursue  the  remedy  or 
not. 

Becord  in  a  writ  of  right,  from  the  end  of  the 
count,  to  demurrer  and  joinder  inclusive,  upon  a 
plea  in  abatement  of  nonjoinder  of  demandants. 

Citations— Co.  Liit.,  197  b;  Litt.,  sec.  311;  2  Bl. 
Com.,  187, 194;  Com.  Di*.  tit.  Abatement,  E,  10  F, 
6 ;  Adams  on  Ej.,  186;  Bunn.  on  Ej.,  222 ;  2  Cai.  169  ; 
Stat.  52  Hen.  III.,  ch.,  29 :  1  B.  L..  79,  sec.  2 ;  5  Johns. 
Ch.,  112;  2  Salk.,  609 ;  14  Car.,  2  Ch.,  12 ;  Stat.  23  Hen. 
VI. ;  3  Atk.,  211 ;  1  Vern.,  152. 

IN  a  writ  of  right ;  the  count  began  thus  : 
"  Richard  M.  Malcom,  &c.,  demands 
against  George  P.  Rogers,  the  one  equal  un- 
divided tenth  part ;  and  also  the  one  equal  un- 
divided ninth  part,  of  another  equal  undivided 
tenth  part,  or  two  messuages,  &c.,and  set  forth 
that  the  demandant's  father,  William  Malcom, 
was  seised  ofjthe  whole  of  these  messuages, &c., 
in  his  demesne  as  of  fee;  and  died,  leaving  three 
sons  and  seven  daughters  (naming  them), 
among  whom  were  the  demandant,  and  Will- 
iam A.  and  Abigail ;  that  William  A.  died 
without  issue,  whereby  his  share  descended  to 
the  demandent  and  his  surviving  brothers  and 
sisters,  and  to  William  M.,  the  sole  son  and 
heir  of  Abigail,  who  died  before  William  A. 
The  demandant,  therefore,  claimed  the  one 
undivided  tenth,  as  the  heir  of  his  father;  and 
the  one  undivided  ninth  of  the  other  undivided 
tenth,  as  the  heir  of  his  brother,  William  A., 
deceased,  who  was  the  heir  of  William  Mal- 
com. (See  this  count,  at  length,  in  1  Cow.,  11, 
note,  m.) 

After  a  special  imparlance(«).the  defendant 
pleaded  in  abatement  to  the  writ,  that  neither 

(a)  Vide  1  Cow.,  12,  note  n. 
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the  brothers  and  sisters  surviving,  nor  William 
M.,  were  named  in  the  writ,  nor  sued  together 
with  the  demandant. 

General  demurrer  and  joinder.(i) 
1 89*]  *  Jfr.  S.  M.  Hopkins,  in  support  of  the 
demurrer.  By  the  express  provision  of  the 
Statute  of  Descents,  the  demandant,  his  broth- 
ers, sisters  and  nephew,  are  tenants  in  com- 
mon ;  1  R.  L.,  52,  sec.  3  ;  and  it  is  against  the 
policy  of  the  common  law  that  they  should 
join.  The  court  might  otherwise  have  ten 
different  titles  to  try  in  one  action.  This  was 
19O*J  the  clear,  *well  settled  and  universal 
rule  of  the  common  law,  as  to  real  actions,  for 
land.  Litt.,  sec.  311  ;  1  Inst.,  197  b  ;  2  Bl. 
Com..  194;  Com.  Dig.,  Abatement,  E,  10; 
Jackson  v.  Bradt,  2  Cai.,  169. 

But  the  Statute  concerning  the  process  and 
proceedings  in  Assizes,  and  other  actions,  1  R. 
L.,  79,  80,  sec.  2,  does  provide,  that  if  a  person 
die  leaving  several  heirs,  either  in  the  same 
or  different  degrees,  they  shall  or  may  recover 
in  one  writ  or  action.  The  plea  must  stand  or 
fall  by  these  words,  "  shall  or  may,"  which, 
it  will  be  said,  mean  "must."  We  deny  that, 
in  good  English,  shall  or  may  mean  must,  and 
we  deny  that  they  mean  so  here,  in  good  law, 
or  common  sense.  Here  are  ten  heirs.  One 
may  be  himself  a  deforciant ;  one  may  have 
released,  and  one  will  not  join  ;  and  the  co- 
tenant  is  thus  deprived  of  his  remedy.  The 
distinction  between  the  cases  in  which  "shall" 
and  "  may"  are  to  be  deemed  imperative,  or 
potential,  in  law,  is  so  fully  considered,  with 
the  authorities,  by  the  late  Chancellor,  in  Pres- 
191*]  ident  <fec.  *v.  Miller,  5  Johns.  Ch.,  101- 

fb)  The  record,  after  the  close  of  the  count,  as  in 
1  Cow.,  11, 12,  is  thus:  "  And  now  at  this  day,  that 
is  to  say,  on  the  first  Monday  of  Aug.,  &c.  (Ib23), 
until  which  day,  the  said  George  P.  Rogers  saving 
to  himself  all  advantages  and  exceptions,  as  well  as 
to  the  jurisdiction  of  the  court,  as  to  the  writ  and 
count.  afore.<aid,  had  leave  to  imparle  thereto,  be- 
fore the  justices  of  the  people  of  the  State  of  N.  Y., 
of  the  Supreme  Court  of  Judicature  of  the  same 
people,  at  the  Academy,  in  the  Town  of  Utica,  in  the 
County  of  Oneida,  comes  the  said  George  P.  Rogers, 
by  Gabriel  Winter  and  and  Thomas  Bolton,  his  at- 
torneys, and  defends  the  right,  &c.,  and  prays  judg- 
mentof  the  writ  aforesaid  ;  because  he  says,  that  it 
appears  by  the  count  aforesaid  of  the  said  Uichard 
M.  Malcoin,  that  the  said  William  Malcom.  deceased, 
the  late  father  of  the  said  Uichard  M.  Malcom.  died 
seised  of  the  whole  of  the  messuages  and  land  afore- 
said, with  the  appurtenances  in  nis  demesne  as  of 
fee  and  right,  without  devising  the  same,  leaving 
lawful  issue  three  sons  and  seven  daughters,  to  wit: 
•Samuel  11.,  Frances  Elizabeth  C-,  Ann  S..  Catharine 
It. ,  Margaret  B..  Agnes,  Abigail  and  the  said  Uichard 
M.  and  William  A.,  and  no  other  lawful  issue,  and 
that  thereupon,  the  right  to  the  said  one  equal  un- 
divided tenth  part,  above  demanded,  of  the  said 
messuages  and  land,  with  the*  appurtenances,  de- 
scended and  came  from  the  said  William  Malcom,  to 
the  said  Uichard  M.  Malcom,  who  now  demands  the 
same  as  son  and  heir,  in  respect  to  the  said  one 
equal  undivided  tenth  part,  of  the  said  William 
Malcom,  deceased :  and  that,  thereupon,  also  one 
other  equal  undivided  tenth  part  of  the  said  mes- 
fluagcx  and  land,  with  the  appurtenances,  descended 
and  CHine  from  the  said  William  Malcoin,  to  the  said 
William  A.,  also  as  son  and  heir  in  respect  to  the 
same  of  r  h  •  suid  William  Malcom,  deceased :  and 
that  because  the  said  William  A.  died  without  issue, 
after  the  death  of  his  said  father,  leaving  the  said 
Uichard  M.,  Samuel  B..  Prances.  Elizabeth  C.,  Ann 
8.,  Catharine  B.,  Margaret  H.  and  Agnes,  his  said 
brothers  and  sisters  and  William  M.,  the  only  law- 
ful child  and  heir  of  his  said  sister  Abigail,  who  WHS 
then  deceased,  the  right  to  the  one  equal  undivided 
ninth  part  of  the  said  last  mentioned  one  equal  un- 
divided tenth  part,  which.  so  as  aforesaid,  descended 
and  came  to  the  paid  William  A.,  descended  and 
•came  to  the  said  Uichard  M.  Malcom,  as  brother  and 
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113,  that  we  shall  do  no  more  upon  this  branch 
of  the  subject,  that  refer  to  that  case. 

Mr.  J.  Plait,  contra.  This  is  a  mere  ques- 
tion of  practice,  and  both  convenience  and 
policy  would  seem  to  require  that  the  plea 
should  be  sustained.  The  right  of  all  these 
heirs  may  as  well  be  tried  in  one,  as  in  ten  ac- 
tions ;  and  the  court  will,  if  they  do  not  feel 
themselves  bound  by  law  to  do  otherwise,  es- 
tablish such  a  rule  as  shall  prevent,  not  pro- 
mote, a  multiplicity  of  suits. 

These  heirs  are  not  tenants  in  common,  with- 
in the  sense  of  the  rule  contended  for.  The 
reason  of  that  rule  is  founded  on  the  idea  that 
tenants  in  common  may  claim  by  distinct  ti- 
tles. In^England  they  never  acquire  by  descent. 
Those  who  did  acquire  in  this  manner,  par- 
ceners for  instance,  generally  stood  in  no  need 
of  severance,  and  were  required  to  join.  (Com. 
Dig.,  Abatement,  E,  8,  and  the  authorities 
there  cited) ;  or  proceed  by  summons  and  sev- 
erance (Booth  on  R.  A.,  26.)  Tenants  in 
gavelkind  were  compellable  to  join.  (Com. 
Dig.,  Abatement,  E,  8,  and  the  authorities 
there  cited.)  Our  statute  is,  that  the  land  shall 
descend  to  sons  as  tenants  in  common,  in  the 
same  manner  as  if  they  were  all  daughters. 
These  words  are  significant,  and  place  them 
on  the  same  ground  as  parceners. 

Our  Statute,  1  R.  L.,  80,  sec.  2,  is  a  tran- 
script of  the  Statute  52  Hen.  III.,  ch.  29,  which 
has  never  been  considered  as  authorizing  En- 
glish heirs  to  sever.  The  rule,  notwithstand 
ing  the  Act,  has  continued  uniform  there.  I 
do  not  so  much  mean  to  insist  that  "shall  or 
may"  mean  "  must,"  as  that  our  Statute  of  De- 
heir,  in  respect  to  the  same,  of  the  said  William  A., 
deceased.andthat  the  said  Uichard  M.  also  demands 
the  same,  as  brother  and  heir.in  respect  to  the  same, 
of  the  saidWilliam  A.  deceased;  and  because  the  said 
Samuel  B..  Frances,  Elizabeth  C.,  Ann  S.,  Catharine 
B.,  Maragaret  B.,  Agnes,  and  William  M.  are  not 
named  in  the  said  writ,  nor  do  prosecute  together 
with  the  said  Uiehard  M .  Malcom,  in  this  behalf,  the 
said  George  P.  Uogers  prays  judgment  of  the  said 
writ,  and  that  the  said  writ  may  be  quashed,  &c. 

And  the  said  Uichard  M.  Malcom  saith,  that  the 
said  plea  of  the  said  George  P.  Uogers,  and  the  mat- 
ters therein  contained,  in  manner  and  form  as  the 
same  are  above  pleaded  and  set  forth,  are  not  suffi- 
cient in  law  to  qjjash  the  said  writ,  and  that  he,  the 
said  Uichard  M.  Malcom,  is  not  bound  by  the  law  of 
I  the  land  to  answer  the  same :  and  this  he  is  ready  to 
verify.  Wherefore,  for  want  of  a  sufficient  plea  in 
this  behalf,  the  said  Uichard  M.  Malcom  prays 
judgment  that  the  said  writ  may  be  adjuded  good, 
and  that  the  said  George  P.  Uogeis  may  answer 
further,  &c. 

On  or  about  this  day,  to  wit :  on  the  third  Monday 
of  October  (1823),  until  which  day  the  said  George 
P.  Uogers,  saving  to  himself  all  advantage  and  ex- 
ception to  the  writ  and  count  aforesaid,  had  leave 
to  rejoin  to  the  plea,  by  the  said  Uichard  M.  Mal- 
com, above  pleaded,  by  way  of  reply  to  the  said 
plea,  by  the  said  George  P.  Uogers,  above  pleaded, 
before  the  Justices  of  the  people  of  the  State  of  N. 
Y.,  of  the  Supreme  Court  of  Judicature  of  the  same 
people,  at  the  Capital  in  the  City  of  Albany,  come, 
as  well  the  said  Uichard  M.  Miilcom.  as  the  paid 
George  P.  Uogers,  by  their  respective  attorneys 
aforesaid:  and  the  said  George  P.  Uogers  says,  that 
his  said  plea,  by  him  above  pleaded,  and  the  matters 
then-it!  contained,  In  manner  and  form  as  the  same 
are  above  pleaded  and  set  forth,  are  sufficient  In  law 
to  quash  the  aforesaid  writ  of  the  siiid  Uichard  M. 
Malcom  :  which  said  plea,  and  the  mutters  therein 
contained,  he.  the  said  George  P.  Uogen>.  is  ready  to 
verify  and  prove,  as  the  said  court  here  shall  direct 
ami  award;  wherefore,  inasmuch  as  the  said  Kichard 
M.  Malcom  hath  not  answered  the  siiiil  plea,  nor 
hitherto  in  any  manner  denied  the  mine,  the  wild 
George  P.  Uogers,  as  before,  prays  judgment  of  the 
said  H  rit.  and  that  the  same  may  be  quashed.  &c. 

But  because,  &c.  (curia  adi'imirc  vult.  Ac.}. 
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scents  does  not  vary  the  remedy  of  heirs  here, 
either  from  that  of  English  parceners,  or  heirs 
in  gavelkind.  Stedman  v.  Bates,  1  Ld.  Raym., 
64,  holds  that  parceners  must  join  in  avowry, 
thus  contradicting  Osiner  v.  Sheaf e,  2  Lutw., 
1210.  They  are,  though  several  persons,  ail 
one  heir.  (Co.  Litt.,  164  a;  2  Bl.  Com.,  187, 
188.)  The  statute  intending  to  create  a  kind 
of  descent  like  that  which  prevailed  in  gavel- 
kind  and  coparcenary,  it  makes  no  difference 
that  the  heirs  are  in  different  degrees.  (Litt., 
192*]  sec.  341  ;  Co.  *Litt.,  163  a,  164  a; 
Com.  Dig.,  Parceners,  B.)  Runn.  on  Eject., 
223,  gives  the  reason  why  parceners  cannot 
sever.  It  is  because  they  come  in  as  one  heir, 
and  the  possession  must  be  joint.  And  the 
same  doctrine  is  found  in  Jackson  v.  Sample,  3 
Johns.  Cas.,  235,  and  in  Adams  on  Eject.,  186, 
187 ;  though  there  is  a  distinction  between  pos 
sessory  and  droitural  actions.  (3  Johns.  Cas. , 
235  ;  12  East,  39.) 

Mr.  Hopkins,  in  reply,  said  the  remedy  could 
not  depend  upon  the  question,  whether  all  the 
tenants  in  common  came  to  their  right  or  pos- 
session by  the  same  act  or  means.  All  may 
claim  by  one  conveyance ;  yet  it  never  was 
disputed  that  such  may,  nay  must,  sever  in  a 
real  action.  This  alone  destroys  the  doctrine 
set  up  on  the  other  side.  When  our  Statute 
of  Descents  says  that  lands  shall  descend  in  the 
same  manner  as  if  the  heirs  were  all  daughters, 
it  merely  means  in  such  shares  as  daughters 
would  take.  It  goes  to  the  quantity,  not  the 
nature  of  the  estate. 

Curia,  per  SUTHERLAND,  J.  The  general 
rule  is,  that  tenants  in  common  cannot  join,  or 
be  joined,  in  real  or  mixed  actions,  unless  'in 
the  case  where  some  entire  or  indivisible  thing 
is  to  be  recovered.  (Co.  Litt.,  197  b.)  Their 
freeholds  are  several,  and  they  claim  by  sev- 
eral and  distinct  titles.  (Litt.,  sec.  311  ;  2  Bl. 
Com..  194  ;  Com.  Dig.,  tit.  Abatement,  E,  10, 
F,  6.)  Their  is  neither  a  privity  of  title,  nor 
an  union  and  entirety  of  interest,  as  between 
joint  tenants,  which  render  it  necessary  for  the 
latter  to  unite,  generally,  in  all  real  and  mixed 
actions.  It  was  formerly  held  that  tenants  in 
common  could  not  join  in  making  a  lease;  and 
that  a  recovery  in  ejectment  could  not  be  had 
upon  their  joint  demise  ;  but  that  a  separate 
demise  by  each  must  be  laid  ;  else,  as  their  es- 
tates and  titles  are  different  and  independent 
of  each  other,  it  would  be  permitting  the  plaint- 
iff to  try  several  and  distinct  titles  in  one  issue, 
at  the  same  time.  (Adams  on  Eject.,  186;  Runn. 
on  Eject.,  222.)  This  rule  was  relaxed  as  to 
ejectment  in  Jackson  v.  Bradt,  2  Cai.,  169. 
193*]  *By  the  52  Hen.  III.,  ch.  29,  and  the 
Statute  of  this  State  for  giving  Further  Rem- 
edy and  Regulating  the  Process  and  Proceed- 
ings in  Assizes  and  other  actions,  1  R.  L.,  79, 
sec.  2,  it  is  provided,  "that  if  any  person  hath 
died,  or  shall  die,  leaving  several  persons,  his 
or  her  heirs,  either  in  the  same  degree,  or  in 
different  degrees,  all  such  heirs  shall  or  may 
recover  in  one  writ  or  action,  as  heirs  of  the 
deceased  person."  This  Statute  undoubtedly 
authorizes  the  bringing  of  a  joint  action  by 
heirs,  who  are  tenants  in  common.  But  the 
question  here  is,  whether  it  is  imperative  upon 
them  to  unite,  and  takes  away  all  discretion 
upon  the  subject. 
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The  Statute  was  intended  for  the  benefit  and 
relief  of 'heirs.  Such  is  the  scope  and  general 
character  of  its  provisions  ;  and  the  language 
used  in  this  particular  section,  I  am  inclined 
to  think,  according  to  established  principles  of 
construction,  leaves  it  discretionary  with  heirs 
to  bring  joint  or  several  actions,  according  to 
their  own  views  of  their  own  interests. 

In  N.  T.  Co.  v.  Miller,  5  Johns.  Ch.,  112,  one 
point  presented  was,  whether  the  plaintiffs  were 
bound  by  an  Act  of  the  Legislature,  passed  in 
1815,  to  remove  their  gate  from  the  Walkill 
Bridge.  The  words  of  the  Act  were,  "  that  it 
shall  and  may  be  lawful  for  the  president,  di- 
rectors and  company,  to  remove  the  toll-gate, 
&c."  The  dutncellor  held  that  the  statute  was 
not  imperative  ;  but  that  it  left  it  to  the  dis- 
cretion of  the  company  to  remove  their  gate  or 
not ;  and  he  considered  the  true  rule  of  con- 
struction applicable  to  statutes  in  such  cases  to 
be,  that  the  word  "may"  means  "must  or 
shall,"  only  in  cases  where  the  public  interest 
and  rights  are  concerned,  and  where  the  pub- 
lic or  third  persons  have  a  claim  dejure  that 
the  power  should  be  exercised. 

So  in  Rex  v.  Barlow,  2  Salk.,  609,  it  was  said 
that  where  a  statute  directs  the  doing  of  a  thing 
for  the  sake  of  justice  or  the  public  good,  the 
word  "  may"  is  the  same  as  the  word  "shall." 
That  was  a  case  under  the  14  Car.  II.,  ch.  12, 
which  gave  power  and  authority  to  the  church- 
wardens, &c.,  to  make  an. assessment  to  reim- 
burse the  constables.  The  statute  was  held  to 
be  imperative.  Both  the  public  and  the  con- 
stables *had  an  interest  in  having  the  [*  1 94 
authority  exercised.  The  Statute  of  23  Hen. 
VI.,  which  says  the  sheriff  may  take  bail,  is 
construed  the  same  as  though  it  had  said  he 
shall,  upon  the  principle  already  stated.  The 
case  of  Stamper  v.  Millar,  3  Atk.,  211,  and 
BackwelFs  case,  1  Vern.,  152,  illustrate  the  same 
principle.  In  the  latter  case,  the  Lord  Keeper 
declared  that  though  the  words  in  the  Act  of 
Parliament,  under  which  the  application  for  a 
commission  of  bankruptcy  was  made,  were, 
that  the  Chancellor  may  grant  it,  yet  that 
"may"  was  in  effect  "must,"  and  it  had  been  so 
resolved  by  all  the  judges. 

In  the  case  now  under  consideration,  the  pub- 
lic has  no  direct  or  immediate  interest  in  the 
question  ;  nor  have  third  persons  a  vested  right, 
or,  as  Chancellor  Kent  expresses  it,  a  claim  de 
jure  to  call  upon  the  plaintiff  to  exercise  the  au- 
thority given  by  the  statute  to  sue  jointly  with 
his  co-tenants.  It  is  a  power  given  for  the  bene- 
fit of  the  heirs,  which  they  may  exercise,  or 
not,  at  their  discretion.  It  is  permissive  mere- 
ly, and  not  compulsory. 

It  was  said  upon  the  argument  that  the  En- 
glish Statute  was  the  same  us  ours,  and  that  un- 
der their  statute,  co-parceners  and  tenants  in 
gavelkind  (who  are  co-parceners  by  particular 
custom,  instead  of  common  law),  may  be  com- 
pelled to  join.  Co-parceners  and  tenants  in 
gavtlkind  might  sue  and  be  sued  jointly  at 
common  law  ;  and  they  are  not  at  all  affected 
by  the  statute.  The  properties  of  their  estates 
are  like  those  of  joint  tenants,  not  of  tenants  in 
common.  They  have  an  unity  of  interest,  title 
and  possession.  All  the  parceners  make  but 
one  heir ;  and  have  but  one  estate  among  them. 
(2  Bl.  Com.,  187.)  And  although  their  estate 
is  created  in  England  in  the  same  manner  as  a 
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tenancy  in  common  may  be  created  under  our 
laws,  the  properties,  qualities  and  incidents  of 
the  two  estates  are  in  no  respect  similar. 

I  am,  therefore,  of  opinion  that  the  demand- 
ant is  entitled  to  judgment. 

Judgment  of  respondeas  ouster. 

Cited  in-1  Hill,  547  :  3  Hill,  615 ;  6  Hill,  638 ;  41  N. 
Y.,424;  46N.Y..203;  52N.  Y.,27;  62  N.  Y.,  479;  2 
Keyes,  411 :  8  Hun,  535:  7  Barb.,  64 ;  17  Barb.,156 :  32 
Barb..  386 :  5  How.  Pr.,  50 ;  6  How.  Pr.,  224 ;  10  How. 
Pr..  239 :  8  Bos.,  630  ;  1  Leg.  Obs.,  247 :  4  Leg.  Obs.,  146; 
9  How.  (U.  S.),  259 ;  4  Wall.,  446 :  48  Mo.,  178  ;  11  Min., 
101 ;  8  Am.  Rep.,  90  (48  Mo.,  167). 


195*]      *MILLER  v.  WATSON. 

Warranty  of  Title — Breach  of— Eviction  Neces- 
sary—  Promise  to  Pay  a  Debt  Secured  by 
Promise  of  Higher  Nature,  is  Void. 

Where  W.  grave  M.  a  deed  with  warranty,  and 
afterwards  admitted  that  the  title  had  failed,  and 
promised  M.  to  refund  the  consideration  money 
which  he  had  received,  and  stated  a  balance  due, 
yet  held  that  cu&umpsit  would  not  lie  to  recover  it, 
but  that  M.  should  be  put  to  bis  action  on  the  cov- 
enant. 

And  no  eviction  of  M.  being  proved,  held  that 
there  was  no  consideration  to  sustain  the  promise. 

Where  a  debt  is  secured  by  an  instrument  of  a 
higher  nature,  as  by  deed  or  record,  a  promise  to 
pay  it  is  void. 

Citations— 3  Cai.,  114 ;  4  Johns.,  117 ;  2  T.  R.,  100 :  4 
Bos.  &  P.,  104 ;  2  Str.,  1027 ;  Cro.  Jac.,  506,  598 :  Com. 
Dig.,  207,  Action  upon  "the  Case  upon  Assumpsit  (F, 
1) ;  1  Chit.  PL,  94,  n.  (b). 

/"I  ENERAL  indebitatus  assumpsit  for  work, 
VT  &c.,  money,  &c.,  and  on  an  account 
stated,  tried  at  the  Seneca  Circuit,  Sept.  22, 
1823,  before  Throop,  Circuit  Judge. 

On  the  trial  the  plaintiff  proved  that  his 
agent  called  on  the  defendant  concerning  cer- 
tain land  sold  and  conveyed  by  the  defendant 
to  the  plaintiff,  and  for  which  the  considera- 
tion money  had  been  paid  by  the  plaintiff. 
An  action  of  ejectment  had  been  brought 
against  the  plaintiff  for  this  land.  The  de- 
fendant admitted  that  the  title  had  failed,  and 
struck  a  balance  of  what  would  be  due  to  the 
plaintiff,  which  he  promised  to  pay.  This  was 
subscribed  by  the  defendant  thus:  "Errors 
excepted,  15th  July,  1816,  E.  Watson;"  and 
delivered  to  the  agent.  The  principal  and  in- 
terest of  the  balance,  at  the  time  of  the  trial, 
amounted  to  $1,549.85. 

The  defendant  gave  ia  evidence  a  deed  with 
a  covenant  of  warranty,  from  him  to  the 
plaintiff,  of  the  land  in  question,  for  the  con- 
sideration of  $655,  dated  Dec.  15,  1810. 

The  defendant's  counsel  then  objected  that 
the  plaintiff  could  not  recover,  there  being  no 
proof  of  eviction  from  the  land,  and,  there- 
fore, no  consideration  to  support  the  promise ; 
and  that  the  plaintiff  should  be  confraed  to  his 


NOTE.— Covenant*— 1.  Warrantv—  Only  broken  hy 
an  eviction.  See  Vanderkarr  v.  Vanderkarr,  ll 
Johns.,  122,  nnte. 

2.  Aesumpsit—  When  it  does  not  He. 

The  action  ttf  assumpsit  does  not  lie  on  a  *t>ecialty. 
! mini is  v.  Doubleday,  9  Wend..  317;  Hinkley  v. 
Fowler.  15  Me..  2H5;  Porter  v.  II.  R.  Co.,  37  Me., 
349;  Holmes  v.  Smith,  49  Me.,  242;  Gazziim  v.  Ohio 
Ins.  Co..  Wright  (Ohio),  214;Tulll8  v.  SewelL  8  Ohio, 
510;  McCargo  v.  Crutcher,  23  Ala.,  675;  Marine  Ins. 
Co.  v.  Young,  1  Cr.,  332. 

8.  Merger— See,  generally,  Day  v.  Leal,  14  Johns., 
404,  note. 
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remedy  upon  the  covenant  in  the  deed.  The 
judge  overruled  the  objection,  on  the  ground 
;hat  the  defendant  had  acknowledged  that  his 
title  had  failed,  which  was  a  sufficient  consid- 
eration ;  that  the  defendant's  promise  was, 
therefore,  valid ;  and  the  jury  found  for  the 
plaintiff  $1,549.85  damages. 

Mr.  J.  C.  Spencer,  for  the  defendant,  now 
moved  for  a  new  trial,  and  he  cited  2  Cai., 
188.  192;  1  Rep.,  1  ;  Cro.  Jac.,  196;  1  Salk., 
211 ;  Doug.,  654;  7  Johns.,  26;  15  Id.,  234;  1 
Chit.  PI.,  302;  7  Johns.,  36;  1  Chit.  PL,  94, 
95,  note  b;  2  Johns.  Ch.,  519;  Cowp.,  128, 
129;  2  T.  R.,  100;  Moore,  340;  1  Roll.  Abr., 
570;  7  Johns.,  21;  8  Id.,  384;  3  Cai..  Ill  ;  4 
Johns.,  1  ;  3  Johns.,  509  ;  1  Dall.,  428. 

*Mr.  A.  Gibbs,  contra,  cited  1  Cai.,  [*196 
47;  3  Johns.,  506;  2  T.  R..  100;  2  Saund., 
134;  19  Johns.,  147. 

Curia,  per  SUTHERLAND,  /.  This  action 
cannot  be  sustained.  The  parol  promise  of 
the  defendant,  on  which  it  is  founded,  was 
simply  to  repay  the  consideration  money, 
which  he  had  received  from  the  plaintiff,  with 
interest.  That  he  was  bound  to  do  by  his 
covenant  of  warranty,  if  the  defendant  had 
been  evicted.  The  deed  from  the  defendant 
to  the  plaintiff  bore  date  Dec.  15,  1810.  The 
promise  proved  was  made  July  15,  1816,  less 
than  six  years  after  the  giving  of  the  deed, 
when  no  interest  had  accrued,  which  the 
plaintiff  was  not  entitled  to  recover  in  an  ac- 
tion upon  the  covenant  of  warranty.  (3  Cai., 
114;  4  Johns.,  117.)  The  promise,  therefore, 
was  simply,  in  judgment  of  law,  to  perform 
the  covenant ;  and  it  is  well  settled  that  when 
a  party  has  a  security  of  a  higher  nature,  he 
must  found  his  action  upon  it ;  and  that,  in 
general,  where  there  has  been  an  express  con- 
tract under  seal,  assumpsit  will  not  lie  upon  a 
promise  to  perform  it.  The  action  must  be 
either  debt  or  covenant  upon  the  contract  it- 
self. There  is  an  anonymous  case  in  Cowp., 
128,  in  which  it  was  held  by  Ld.  Mansfield 
and  Mr.  Justice  Ashurst  that  a  promise  by  a 
defendant  to  pay  a  judgment  obtained  against 
them,  in  consideration  that  the  plaintiff  would 
stay  execution,  will  not  support  an  assumptnt. 
Ld.  Mansfield  observed  that  it  was  a  new 
species  of  action,  and  an  attempt  to  turn  a 
judgment  debt  into  a  debt  upon  simple  con- 
tracts. (Vide,  also,  2  T.  R.,  100  ;  4  Bos.  &  P., 
104;  2  Str.,  1027;  Cro.  Jac.,  506,  598;  Com. 
Dig.,  207,  Action  upon  the  Case  upon  Axxump- 
sit,  F,  1  ;  1  Chit.  PL,  94,  95,  note  b.) 

Now  it  is  clear  that  there  was  a  good  consid- 
eration to  support  the  promise.  The  defend- 
ant's deed  does  not  appear  to  have  contained 
any  other  covenant  than  the  covenant  of  war- 
ranty. And  upon  that  covenant  there  can  bo 
no  recovery  without  eviction.  There  is  no 
evidence  of  an  eviction  in  this  case,  except 
what  is  to  be  derived  from  the  admission  of 
the  defendant  that  the  title  had  ftiilcd,  and 
that  he  would  be  compelled  to  refund  the  con- 
sideration .money  received;  *and  the  [*197 
further  fact  that  an  ejectment  had  been  com- 
menced ngai:ist  the  defendant.  This  certainly 
was  very  equivocal  evidence  in  relation  to  a 
fact  which,  if  it  existed,  the  plaintiff  must 
have  had  the  means  of  establishing  hy  clear 
and  explicit  testimony.  The  defendant  mnv 
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have  been  mistaken  in  the  opinion  that  his 
title  had  failed.  The  ejectment  suits  may 
have  been  discontinued,  and  the  plaintiff  may 
have  retained  the  quiet  and  undisturbed  pos- 
session of  the  premises  to  the  present  hour. 
I  do  not  think  a  jury  would  be  authorized  in 
finding  the  fact  of  eviction  upon  this  testi- 
mony. If  there  was  no  eviction,  the  promise 
of  the  defendant  was  without  consideration. 
Admitting  that  there  was  a  cloud  upon  the 
title,  or  that  it  had  entirely  failed,  the  hostile 
<-laim  may  have  been  quieted,  and  purchased 
in  by  the  plaintiff  for  a  very  small  portion  of 
the  consideration  money ;  or  the  defendant 
may  himself  have  quieted  the  title. 

The  form  of  action  adopted  by  the  plaintiff 
dispenses  with  the  averment  and  proof,  on  his 
part,  of  any  of  the  circumstances  which  show 
that  the  defendant's  covenant  has  been  broken, 
and  that  he  has  been  damnified.  I  am.  there- 
fore, inclined  to  think  that  there  was  no  legal 
consideration  to  support  the  promise  of  the 
defendant ;  and  if  the  plaintiff  has  been  dam- 
nified, he  must  seek  redress  upon  the  covenant 
•of  the  defendant. 

There  must  be  a  new  trial,  with  costs  to 
abide  the  event. 

New  trial  granted. 

Cited  in— 7  Cow.,  40:  4  Wend..  389;  1  Hill,  149;  1 
Saudf.  Ch.,  313;  3  Barb..  228,  433 ;  5  Barb.,  321;  6 
Barb.,  166 ;  30  Barb.,  341 ;  3  Rob.,  213. 


J.  WRIGHT  v.  T.  WRIGHT. 

Award,  not  Containing  all  Matters  Submitted, 
Void,  where  Bond  of  Submission  Contains  an 
Ita  Quod  Clause — Pleading. 

Upon  a  general  bond  of  submission  to  arbitrators, 
with  an  Ha  quod  clause,  if  they  do  not  award  on  all 
the  matters  in  controversy  between  the  parties,  of 
which  they  have  notice,  the  award  is  void  in  tutit ; 
adjudged  upon  plea  that  they  had  omitted  to  pass 
upon  a  certain  matter;  replication  setting  forth  an 
award  which,  on  its  face,  excluded  this  matter,  de- 
murrer and  joinder. 

Citations— Cro.  Jac.,  200,  354,  399 :  Kyd  Aw.,  174- 
176;  8  Co..  98  b;  Hob.,  49 ;  Cro.  Eliz.,  838,  858 ;  Dy., 
216, 217 ;  Benl.,  107 ;  Willes,  268 ;  14  Johns.,  106. 

ON  demurrer  to  the  replication.  The  plead- 
ings were  thus :  declaration  on  a  bond 
made  at  the  Town  of  Constable,  in  the  County 
of  Franklin.  The  defendant  prayed  oyer  of 
1 98*]  *the  bond  and  condition,  and  set  them 
out  in  fuec  verba,  by  which  it  appeared  that  the 
bond  was  from  the  defendant  to  the  plaintiff, 
in  the  penalty  of  $5,000.  dated  June  15,  1824, 
and  conditioned  to  abide  the  award  of  certain 
arbitrators  upon  the  usual  general  submission : 
"So  as  the  award,  &c.,  be  made,  &c.,  on  or 
before  the  1st  day  of  July  next,  then,  &c." 
After  pleading  non  est  factum,  the  defendant 
pleaded,  secondly,  "that  the  said  arbitrators 
did  not  within,  &c.,  make  any  legal,  sufficient 
and  final  award,  &c.,  of  and  concerning  all 
the  mutters  and  controversies  in  the  said  con- 
dition mentioned  ;  but,  on  the  contrary  there- 
of, the  said  arbitrators  made  a  partial  and  in- 
sufficient award  of  and  concerning  the  prem 
ises  in  the  said  condition  mentioned,  by  leav- 
ing therein  a  controversy  between  the  said  T. 
and  J.  relative  to  a  house  and  shed  in  the  said 
Town  of  Constable  wholly  undecided  and  un- 
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determined,  although  the  said  arbitrators  had 
notice  of  the  said  controversy  previously  to 
the  making  of  the  said  award,  and  were  re- 
quested to  decide  the  same."  Replication : 
"That  the  arbitrators,  &c.,  after,  &c.,  and 
within  the  time  limited,  &c.  ;  that  is  to  say, 
on  the  said  1st  day  of  July,  at,  &c.,  did.  &c., 
make  their  award,  &c.,  of  and  concerning  the 
premises  in  the  said  condition  mentioned,  &c., 
and  ready,  &c.,  and  did,  &c.,  award  and  order 
in  the  words,  &c.,  following,  to  wit:  indorsed 
upon  the  said  writing  obligatory,  &c.  We, 
&c.,  do,  in  the  first  place,  say  that  we  do  not 
take  into  consideration  the  house  and  shed, 
nor  pass  no  order  upon  it.  As  to  the  remain- 
der of  the  counts,  after  hearing  the  observa- 
tion of  parties,  testimony  of  witnesses,  and 
pleading  of  counsel,  do  order,  adjust  and  de- 
clare that,  on  final  conclusion,  we  say  that  we 
find  for  J.  Wright  $61.75,  against  said  T.,  and 
costs,  of  which,  &c." 

General  demurrer  and  joinder. 

Mr.  A.  Wheeler,  in  support  of  the  demurrer. 

Mr.  J.  Parkhurst,  contra,  cited  M'Kitistry 
v.  Solomons,  2  Johns.,  57 ;  Martin  v.  Williams, 
13  Id..  264;  Jackson  v.  Ambler,  14  Id.,  96; 
and  Cox  v.  Jogger,  2  Cow.,  638. 

*  Curia,  per  SUTHERLAND,  J.    It  is  a  [*1 99 

general  rule,  that  where  the  bond  of  submission 
contains  an  ita  quod  clause,  the  award  will  be 
void,  unless  it  comprehend  all  the  matters  sub- 
mitted. This  rule  is  invariable,  where  the  par- 
ticular matters  submitted  are  specified  in  the 
bond.  But  where  the  submission  is  general, 
and  an  award  concerning  one  or  more  things 
is  made,  it  will  be  presumed,  until  the  con- 
trary be  shown,  that  nothing  else  was  referred 
to  the  arbitrators,  or  brought  before  them  by 
the  parties.  Middletonv.  Weeks,  Cro.  Jac.,  200  ; 
Ormelade  v.  Coke,  Id.,  354  ;  Kyd  on  Aw.,  174- 
176,  and  the  cases  there  cited  ;  8  Rep.,  98  b; 
Hob..  49;  Risden  v.  Inglet,  Cro.  Eliz.,  838. 
But  if  arbitrators  award  in  relation  to  one  or 
more  things,  and  say  that  they  will  not  med- 
dle with  the  rest,  the  whole  is  void  ;  because 
they  have  not  pursued  their  authority  ;  Barnes 
v.  Greenicel,  Cro.  Eliz.,  858;  Dy.,  216,217; 
Benl.,  107  ;  Kyd  on  Aw.,  174  ;  and  in  such  a 
case,  it  is  immaterial  whether  the  submission 
was  general  or  special ;  for,  if  general,  it  ap- 
pears on  the  face  of  the  award  that  the  arbi- 
trators had  notice  of  the  matters  which  they 
refuse  to  decide. 

The  case  of  Bradford  v.  Bryan,  Willes,  268, 
is  precisely  in  point.  That  was  a  general  sub- 
mission with  an  ita  quod  clause.  The  suits 
and  controversies  of  the  parties  appear  to  have 
been  in  relation  to  tithes.  The  award  was, 
that  the  defendant  should  pay  to  the  plaintiff 
a  certain  sum  of  money  in  full  of  all  demands  ; 
and  that  the  plaintiff  should  pay  to  the  de- 
fendant a  certain  other  sum  of  money  for  all 
tithes  and  Easter  duties  whatsoever  (except 
tithes  of  calves,  &c.),  and  that  the  parties,  on 
receipt  of  the  suras,  should  execute  general  re- 
leases to  each  other  of  all  demands  whatso- 
ever ("  except  the  said  tithes  of  calves,  for 
which  the  defendant  was  at  liberty  to  prose- 
cute if  he  thought  fit").  Upon  general  de- 
murrer, the  award  was  holden  to  be  void  in 
toto,  for  not  determining  all  the  matters  in  dis- 
pute between  the  parties. 
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The  present  case  cannot  be  distinguished 
from  that.  The  award  shows  that  the  arbi- 
trators had  notice  of  the  house  and  shed,  as  a 
matter  in  controversy.  Such  notice  is  ex- 
2OO*]  pressly  *averred  in  the  plea  ;  and  also 
that  the  arbitrators  were  requested  to  decide 
upon  this  branch  of  the  subject.  It  must, 
therefore,  have  been  brought  before  them  by 
the  parties,  for  the  purpose  of  being  adjudi- 
cated upon. 

It  is  not  like  the  case  of  Berry  v.  Penring, 
Cro.  Jac.,  399,  where  the  award  was,  that  all 
suits  and  actions  shall  cease,  and  all  matters 
be  determined,  except  in  relation  to  a  particu- 
lar bond  ;  which  was  awarded  to  stand  in 
force.  It  was  contended  that  this  was  not  an 
award  in  relation  to  the  bond.  But  the  court 
held,  and  most  clearly  they  held  correctly, 
that  this  was  not  a  disclaimer  to  meddle  with 
the  bond,  but  an  express  award  that  it  should 
stand  in  force  and  be  satisfied.  Jackson  v. 
Ambler,  14  Johns.,  106,  per  Spencer,  J. 

The  plea  is  somewhat  informal,  and  possi- 
bly, upon  special  demurrer,  might  have  been 
held  bad  ;  but  it  is  good  in  substance.  I  am, 
therefore,  of  opinion  that  the  defendant  is  en- 
titled to  judgment. 

Judgment  for  the  defendant. 

Ctied  in-5  N.  Y.,  486 ;  27  N.  Y.,230;  TIN.  Y.,  213; 
74  N.  Y.,  113 ;  3  Barb.,  61 ;  7  W.  Dig.,  215 ;  69  111.,  181. 


JACKSON,  ex  dem.  MURRAY  ET  AL., 
DENN. 

Ejectment — Prior  Possession,  Short  of    Twenty 
Years,  Under  Claim  of  Right. 

In  ejectment,  a  prior  possession,  short  of  20  years, 
under  a  claim  of  ritrht,  will  prevail  over  a  subse- 
quent possession,  short  of  20  years,  if  the  first  be 
not  relinquished. 

Citations— 10  Johns.,  338 ;  16  Johns.,  325 ;  2  Johns., 
22  ;  3  Johns.,  383 ;  4  Johns.,  208. 

EJECTMENT  for  part  of  lot  No.  93,  in  the 
Township  of  Junius,  tried  at  the  Seneca 
Circuit,  Mar.  6,  1824,  before  Throop,  C.  J. 

On  the  trial,  the  plaintiff  proved  by  H.  W. 
Dobbin,  that  he,  the  witness,  was  in  posses- 
sion of  the  premises  in  question  from  1805  to 
1808,  claiming  possession  of  the  whole  of  lot 
93.  He  then  gave  in  evidence  a  conveyance 
in  fee,  by  deed  poll,  of  lot  93,  from  Dobbin  to 
the  lessors  of  the  plaintiff,  for  the  considera- 
tion of  $50.  That  Dobbin  continued  his  pos- 
session about  4  years  after,  when  he  was  suc- 
ceeded by  another  tenant  under  the  lessors 
of  the  plaintiff ;  and  this  last  was  succeeded 
by  a  series  of  tenants  down  to  oneQuivy,  who 
was  in  possession  under  a  lease  in  the  sum- 
mer of  1821,  or  1822.  After  this  the  premises 
were  left  vacant,  there  being  no  house  upon 
2O 1*J  them  ;  and  the  defendant  entered  *into 
possession  in  Dec.,  1822,  and  built  a  log  house, 
where  he  resided  in  Apr.,  1823. 

A  witness  testified  that  Quivy  took  under  a 
least-  in  writing  from  the  lessors  of  the  plaint- 
iff, which  the  witness  had  in  court,  and  the 
defendant  objected  that  this  lease  should  be 
produced  ;  but  the  objection  was  overruled. 
Other  facta  are  mentioned  in  the  opinion  of 
the  court. 


The  defendant  moved  for  a  nonsuit,  on  the 
ground  that  neither  the  lessors,  nor  any  one 
under  them,  were  in  the  actual  occupancy  of 
the  premises  when  the  defendant  took  posses- 
sion, nor  indeed  from  the  summer  of  1822  ; 
and  the  judge  directed  a  nonsuit  accordingly. 

A  motion  was  now  made  to  set  aside  the 
nonsuit,  and  for  a  new  trial. 

Mr.  J.  A.  Cottier,  for  the  plaintiff,  cited  2 
Johns.,  22;  4. W.,  202;  10  Id.,  338;  16 /d..  325. 

Mr.  H.  V.  R.  Shermerhorn,  contra,  cited  1 
Greenl.  ed.  L.  N.  Y.,  55  ;  2  Id.,  281,  332,  by 
which,  he  said,  it  would  appear  that  the  prem- 
ises in  question  belonged  to  the  people  of  the 
State,  they  lying,  in  the  military  tract. 

Curia,  per  SUTHERLAND,  J.  The  nonsuit 
must  be  set  aside.  The  lessors  of  the  plaint- 
iff showed  a  continued  possession  in  them- 
selves and  the  one  from  whom  they  derived  it, 
under  a  claim  or  assertion  of  right,  from  1805 
to  1821  or  1822.  In  Dec.,  1822,  the  defendant 
entered,  without  pretending  any  right  or  title, 
the  premises  being  then  vacant.  This  action 
was  brought  in  Apr.,  1823.  The  reason  of  the 
premises  being  vacant  is  given  by  Thomas 
Mumford,  a  witness  for  the  plaintiff,  who  tes- 
tified that  he  was  the  agent  of  the  lessors,  with 
authority  to  lease  or  sell  the  lot ;  that  he  had 
leased  it  for  several  years  to  different  tenants ; 
that  he  last  leased  it  to  one  Quivy,  who,  after 
the  expiration  of  his  lease,  held  over,  with  the 
consent  of  the  witness,  who  never  knew  that 
he  had  left  the  premises,  until  informed  that 
the  defendant  had  entered.  This  shows  that 
the  possession  had  never  been  abandoned  by 
the  lessors,  without  the  animus  rerertendi. 

*In  Smith  v.  Lorillard,  10  Johns.,  [*2O2 
338,  the  rule  is  thus  stated  :  "A  prior  pos- 
session, short  of  20  years,  under  a  claim,  or 
assertion  of  right,  will  prevail  over  a  subse 
quent  possession,  short  of  20  years,  where  no 
other  evidence  appears  on  either  side."  It  is, 
however,  to  be  understood,  that  the  prior  pos- 
session of  the  plaintiff  had  not  been  volun- 
tarily relinquished,  without  the  animus  rever- 
tendi ;  and  that  the  subsequent  possession  of 
the  defendant  was  acquired  by  mere  entry, 
without  any  lawful  right.  (16  Johns.,  325;  2 
Id.,  22  ;  3  Id.,  383  ;  4  Id.,  208.) 

Motion  granted. 

Cited  in-15  Wend.,  176 ;  5  Lans.,  211, 214. 


JACKSON,  ex  dem.  BARCLAY  and  BAYARD, 
BLODGET. 

Mortgage  not  an  Independent  Debt — Alignment 
of  the  Bond  or  Debt  Pannes  the  Mortgage — 
Payment  to  Mortgage*  after  Assign  men  t  of  Debt 

The  assignment  of  a  bond,  or  debt,  secured  by 
mortKHjre,  pusses  the  interest  In  the  mortjrajre. 

The  debt  is  the  principal,  ami  the  inortjrHjre  but 
an  accessory,  which  cuiuiot  exist  as  an  independent 
debt. 

If,  therefore,  after  the  assignment  of  a  Inind  se- 
cured by  iiinrijfiiu-c.  though  the  mortwiirc  )><•  not 
delivered,  and  notice  of  such  assignment  to  (lie  ob- 

NOTK.— Mitrtwuic—AccrxMiru  to  ilclit  -Trnntfcr  «f 
debt  pcute*  interest  in  mortueiur.  whether  latter  1*  a* 
MI/II.  i/  or  not.  See  (Jit-en  v.  Mart.  1  Johns., 680,  imti . 
Sec,  also,  Jackson  v.  \\~illanl.  4  John*..  41 ;  Jackson 
v.  Mereervau,  11  Johns.,  KM :  I-HIIR^OH  v.  Hnel,  !• 
Wend.,  HO;  Kortriffht  v.  Cudy.  21  N.  Y..  H43  :  Parm- 
elee  v.  Dan,  23  Ilurb..  4«1 ;  iioJcn  v.  Crosby.  4»  X.  Y.. 
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ligor,  he  pay  the  debt  to  the  mortgagee,  and  take  a 
discharge,  this  is  in  his  own  wrong,  and  void  as  to 
the  assignee. 

Citations— 2  Burr.,  978;  Barnard  Ch.,  90,  93;  1 
Johns.,  590 ;  4  Johns.,  43 ;  Pow.  Mortg.,  1115, 6. 

Tjl  JECTMENT,  for  part  of  lot  No.  79,  in  the 
J-J  Township  of  Virgil,  and  County  of  Cort- 
land,  tried  at  the  circuit  in  that  county,  Sept. 
22,  1823,  before  Rochester,  Circuit  Judge. 

On  the  trial,  the  plaintiff  gave  in  evidence  a 
mortgage  from  one  Hopkins  to  Barclay,  one 
of  the  lessors  of  the  plaintiff,  of  the  premises 
in  question,  dated  July  20,  1815  ;  which  was 
proved  and  registered  on  the  same  day.  This 
mortgage  was  conditioned  for  the  payment  of 
450  bushels  of  rye  and  four  barrels  of  pork, 
according  to  the  condition  of  a  bond  bearing 
the  same  date.  He  then  gave  in  evidence  an 
assignment,  indorsed  upon  the  bond,  from 
Barclay  to  one  Rice,  dated  Aug.  28;  1815,  re- 
citing that  Rice  had  become  bail  to  the  sheriff 
for  Barclay,  at  the  suit  of  one  Johnson,  and 
stating  that  in  consideration  of  Rice's  under- 
taking as  bail,  he  did  thereby  assign,  &c.,  all 
his  right,  &c.,  in  the  bond  to  Rice,  upon  the 
condition,  that  if  he  should  pay  Johnson's  de- 
mand with  costs,  so  as  to  indemnify  Rice,  then 
the  assignment  to  be  void  ;  otherwise,  to  be  of 
force,  so  far  as  to  indemnify  Rice. 

It  was  admitted  that  Rice  gave  Hopkins  no- 
tice of  this  assignment  within  three  days  after 
it  was  executed. 

The  plaintiff  then  offered  in  evidence  an  as- 
signment indorsed  on  the  bond  from  Rice  to 
2O3*]  Bayard.one  of  the  lessors  *of  the  plaint- 
iff, dated  Feb.  12,  1817,  and  declaring  that  in 
considertion  of  Bayard's  indemnity  to  Rice, 
against  his  obligation  as  bail,  he  did  thereby 
assign,  &c.,  his  right,  &c.,  in  the  bond  to  Bay- 
ard. The  introduction  of  this  assignment  as 
evidence  was  objected  to,  but  it  was  admitted, 
and  the  plaintiff  then  proved  an  assignment  of 
both  mortgage  and  bond  from  Barclay  to  Bay- 
ard, dated  May  23,  1817,  duly  proved,  and 
registered  by  the  clerk  of  Cortland  Co.,  June 
28,  1817. 

The  defendant  then  gave  in  evidence  a  writ- 
ten power  of  attorney,  dated  Nov.  8,  1815,  by 
which  Barclay  appointed  one  Cole  his  attorney, 
to  ask,  demand,  sue  for  and  recover  all  that 
was  due  or  owing  to  him  from  Hopkins,  and 
Parnham,  Shevalier,  Coburn  and  Abby;  and  to 
receive  all  sum  or  sums  of  money  due  to  him 
f  rom  Shevalier, Coburn  and  Abby.and  to  release 
and  discharge  the  same,  and  to  do  all  things, 
touching  the  premises,  as  himself  could  do, 
were  he  personally  present  at  the  doing  of  the 
same. 

The  defendant  then  offered  in  evidence  a 
receipt  given  by  Cole  to  Hopkins,  dated  Oct.28, 
1816,  of  450  bushels  of  rye  and  4  barrels  of 
pork,  and  expressed  to  be  the  sum  in  full  to 
satisfy  the  mortgage. 

The  plaintiff  objected  to  this  receipt  as  evi- 


dence, on  the  ground  that  the  assignment  to 
Rice,  and  notice  to  Hopkins,  operate  as  a  re- 
vocation of  Ccle's  authority,  and  that  the  pay- 
ment was  not  in  good  faith  ;  and  the  court 
sustained  the  objection. 

The  defendant  then  gave  in  evidence  a  regu- 
lar discharge  of  the  mortgage,  dated  Apr.  10, 
1817,  signed  and  sealed  by  Cole  in  Barclay's 
names,  attested  by  two  witnesses,  acknowl- 
edged and  registered  in  the  Cortland  clerk's 
office,  sufficient  in  form  to  discharge  the  mort- 
gage according  to  the  statute,  &c. 

It  was  admitted  that  the  defendant  was  in 
possession  as  the  tenant  of  one  Messenger,  and 
a  deed  in  fee,  of  the  premises  in  question,  from 
Hopkins  to  Messenger,  dated  Dec.  10,  1818, 
duly  proved  and  recorded,  was  given  in  evi- 
dence. 

*It  was  also  admitted  that,  at  the  [*2O4r 
time  of  the  several  assignments,  the  mortgage 
was  in  possession  of  Cole,  and  was  by  him  de- 
livered to  Hopkins,  when  the  discharge  was 
executed,  and  by  the  latter  delivered  to  Mes- 
senger when  he  received  his  deed. 

Verdict  for  the  plaintiff,  subject  to  the  opin- 
ion of  the  Supreme  Court. 

Mr.  L.  F.  Stephens,  for  the  plaintiff.  The 
discharge  was  void.  Cole's  authority  did  not 
reach  such  a  case.  Besides,  a  statute  dis- 
charge cannot  be  given  by  attorney.  The  clerk 
who  records  it  has  nothing  before  him  show- 
ing the  authority.  Jackson  v.  Hopkins,  18 
Johns.,  487,  decides  that' this  very  power  could 
not  be  recorded.  If  so,  it  was  void.  It  could 
operate  as  notice  to  no  one,  within  the  Statute, 
1  R.  L.,  373. 

The  payment  to  Cole  was  in  fraud  of  the 
rights  of  the  parties.  The  bond  was  previously 
assigned,  and  carried  the  mortgage  as  its  in- 
cident. (1  Johns.,  580.) 

Cole's  power  to  receive  the  debt  was  re- 
voked by  the  assignments  and  notice  to  Hop- 
kins, these  acts  being  inconsistent  with  the 
power. 

Mr.  H.  Stephens,  for  the  defendant.  The 
plaintiff  seeks  to  recover  against  a  bonafide 
purchaser,  upon  a  latent  equity,  though  the 
latter  took  from  a  grantor  having  all  the  evi- 
dences of  payment  about  him. 

Jackson  v.  Hopkins  goes  on  the  ground  that 
the  power  was  not  duly  proved.  On  the  trial 
of  this  cause  the  due  execution  of  the  power 
was  not  disputed.  But  the  right  to  register  is 
not  material.  The  payment  of  the  mortgage 
was  in  itself  a  discharge.  It  was  not  delivered 
with  the  assignments.  Barclay  had  a  right  to 
separate  the  bond  and  mortgage,  by  assigning 
one  and  retaining  the  other.  The  bond  was 
the  principal  ;  the  mortgage  a  mere  collateral 
security.  At  any  rate,  the  assignees  are  guilty 
of  gross  neglect  in  not  getting  possession  of 
the  mortgage,  and  leaving  it  behind  to  impose 
upon  the  purchaser  from  Hopkins ;  and  if 
there  be  any  loss,  they  should  bear  it.  The 


183;  Perot  v.  Levasseur,  21  La.  Ann.,  529;  Smith  v. 
Moore.  11  N.  H.,  55;  Northy  v.  Northy,  45  N.  H., 
144  ;  Donley  v.  Hays.  17  Serg.  &  R  .,  400;  Harris  v. 
Mills,  28  Ills.,  46 :  Willis  v.  Farley,  24  Cal.,  497  ;  Per- 
kins v.  Stone,  23  Tex.,  563 ;  Ladue  v.  R.  R.  Co.,  13 
Mich.,  396.  But  see.  Young  v.  Miller,  6  Gray,  152.  In 
III.  forclosure  proceedings  by  assignee  must  be 
brought  in  the  name  of  the  mortgagee.  Burland  v. 
Kipp,  55  111.,  376. 

The  assignment  of  the  interest  of  the  mortgagee  in 
626 


the  mortgaged  premise*,  without  an  assignment  of  the 
deM,  is  a  mere  nullity.  Jackson  v.  Bronson,  19 
Johns.,  325. 

The  alignment  of  part  of  a  mortgage  debt  passes  a 
proportionable  interest  in  the  mortgage.  Pattison 
v.  Hull,  9  Cow.,  747.  See,  generally.  Hurt  v.  Wilson, 
38  Cal.,  263;  Cathcart's  Appeal,  13  Pa.  St.,  416;  Lindsey 
v.  Bates,  42  Miss.,  397 ;  Waller  v.  Tate,  4  B.  Mon., 
529;  Perry  v.  Roberts,  30  Ind.,  244. 
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subsequent  assignment  of  the  mortgage  by  | 
Barclay,  without  its  being  delivered  and  the  ; 
2O5*J  *registrv  of  that  assignment,  could  not 
alter  the  case.'  'this  was  an  unofficial  registry, 
and  was  notice  to  nobody.     James  v.  Morey,  2 
Cow. ,  246.     The  mortgage  was  paid  before  the 
assignment,  and   Bayard  took  subject  to  all 
previous  equities. 

Curia,,  per  SUTHERLAND,  J.  The  bond  from 
Hopkins  to  Barclay  was  assigned  by  Barclay 
to  Rice  Aug.  28,  1815,  and  notice  of  the  as- 
signment was  given  by  Rice  to  Hopkins  within 
three  days  thereafter. 

The  power  of  attorney  from  Barclay  to  Cole, 
to  ask  for  and  receive,  &c. ,  all  that  was  due 
from  Hopkins  and  others  to  Barclay,  was  given 
Nov.  8,  1815,  more  than  two  months  after  the 
assignment  from  Barclay  to  Rice.  So  far, 
therefore,  as  this  demand  against  Hopkins  was 
concerned,  the  power  of  attorney  was  a  nullity. 
There  was  nothing  due  from  Hopkins  to  Bar- 
clay upon  it.  The  debt  had  become  the  prop- 
erty of  Rice,  and  Hopkins  had  notice  of  it. 
Any  payment,  therefore,  from  Hopkins  to 
Cole,  upon  this  bond,  was  a  payment  in  his 
own  wrong,  and  in  fraud  of  the  rights  of  the 
assignee.  If  Hopkins  had  no  right  to  make  the 
payment,  Cole  certainly  had  no  right  to  re- 
ceive it ;  and  any  discharge,  either  of  the  debt 
or  the  mortgage,  as  between  Hopkins  and  Rice, 
was  a  mere  nullity.  The  power  of  attorney 
to  Cole  contained  no  express  authority  to  dis- 
charge the  mortgage.  If  he  possessed  that 
power,  it  was  because  it  was  implied  in  the 
authority  given  to  receive  what  was  due  from 
Hopkins,  and  to  give  a  receipt  or  discharge  for 
it.  But  nothing  being  due  from  Hopkins  to 
Barclay  upon  this  bond,  it  having  been  pre- 
viously transferred,  there  could  be  no  implied 
authority  to  discharge  the  mortgage  ;  which 
did  not  constitute  a  distinct  and  independent 
debt,  but  was  merely  collateral  to  the  bond. 

It  is  very  clear  that  if  Cole  had  no  authority 
to  receive  payment  of  the  bond,  he  had  none 
to  discharge  the  mortgage.  Whether  the  as- 
signment of  the  bond,  therefore,  to  Rice  car- 
ried with  it  the  mortgage  as  its  incident  or  not, 
the  acknowledgment  of  satisfaction  by  Cole 
was  an  unauthorized  and  void  act. 
2O(J*]  *It  is  not  pretended  that  Barclay  ex- 
pressly reserved  the  mortgage  when  he  assigned 
the  bond  to  Rice  for  the  purpose  of  discharg- 
ing it.  What,  then,  was  the  legal  operation  of 
that  assignment  upon  the  mortgage  ?  Was  it, 
ipno  facto,  a  discharge  ?  If  it  was  not,  then  the 
mortgage  must  have  accompanied  the  bond, 
although  not  expressly  named  in  the  assign- 
ment ;  for  it  could  not  exist  as  an  independent 
security  in  the  hands  of  one  person,  while  the 
bond  belonged  to  another.  The  debt  (the  evi- 
dence of  which  was  the  bond)  is  the  principal; 
the  mortgage  the  accessory  ;  and  mnne  prin- 
cipal* trahlt  ad  M  accetsorium  It  is  said  by 
Ld.  Mansfield,  in  Martin  v.  Moirlin,  2  Burr., 
978,  that  a  mortgage  is  a  charge  upon  the  land, 
and  whatever  will  give  the  money,  will  curry 
the  estate  in  the  land  along  with  it,  to  every 
purpose ;  that  the  assignment  of  the  debt,  or 
forgiving  it,  will  draw  the  land  after  it  as  a 
consequence,  though  it  were  onlv  by  pnrol. 
Richards  v.  Sym»,  Barnard.  Ch.,  90.  93.  This 
opinion  of  Ld.  Mansfield  was  expressly  recog- 
nized by  the  Court  of  Errors,  in  Greene  v. 
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Hart,  1  Johns.,  590.  There  the  mortgage  was 
delivered  to  the  assignee  with  the  note,  which 
was  assigned.  But  Spencer,  J,,  who  delivered 
the  unanimous  opinion  of  the  court,  says : 
"  Had  the  mortgage  not  been  delivered,  nor 
anything  said  about  it,  I  should  have  con- 
sidered the  respondent  (the  assignee),  on  the 
failure  of  the  mortgagor  to  pay  the  note,  en- 
titled to  the  aid  of  the  mortgage."  He  ob- 
serves that  it  was  competent  to  the  parties  to 
agree  that  the  mortgage  should  not  be  resorted 
to  by  the  holder  of  Ihe  note  ;  but  the  proof  of 
such  agreement  lies  on  the  appellant,  and  it 
should  be  explicit. 

So  in  Jackson  v.  Willard,  4  Johns.,  43,  which 
was  a  case  involving  the  question  whether 
lands  mortgaged  can  be  sold  on  an  execution 
against  the  mortgagee,  before  foreclosure,  it  is 
observed  by  Kent,  Ch.  J.,  that  "the  mortgage, 
before  foreclosure,  is  but  an  incident  attached 
to  the  debt,  which  cannot  be  detached  from  its 
principal  ;  that  the  mortgage  interest,  as  dis- 
tinguished from  the  debt,  has  no  determinate 
value,  and  is  not  a  fit  subject  of  assignment. 
If  it  should  be  assigned,  the  assignee  must 
hold  the  interest  at  the  will  and  disposal  of  the 
creditor  who  holds  the  bond.  The  control  over 
*the  mortgaged  premises  must  essenti*l-[*2O7 
ly  reside  in  him  who  holds  the  debt.  It  would 
be  absured  in  principle,  and  oppressive  in 
practice,  for  the  debt  and  the  mortgage  to  be 
separated,  and  placed  in  different  and  inde- 
pendent hands.  (Pow.  on  Mort.,  1115,  1116.) 
The  mortgage  is  the  accessory,  and  accessorium, 
non  duett,  «ed sequitur  principale." 

The  mortgage  in  this  case,  therefore,  al- 
though not  expressly  named,  accompanied  the 
bond,  in  judgment  of  law,  when  it  was  as- 
signed to  Rice,  and  vested  in  him  all  the  rights 
of  the  mortgagee.  There  is  no  necessity,  there- 
fore, of  resorting  to  the  subsequent  assignment 
of  the  mortgage  itself  by  Barclay,  except  as  af- 
fording evidence  that  he  had  not  complied  with 
the  condition  mentioned  in  the  original  assign- 
ment of  the  bond,  upon  which  that  assignment 
was  to  become  void  ;  and  that  the  assignment, 
therefore,  though  originally  conditional,  as  be- 
tween Barclay  and  Rice,  had  become  absolute. 

The  defendant,  or  those  for  whom  he  holds, 
claim  as  grantees  of  Hopkins,  under  a  deed  of 
Dec.  10,  1818 ;  and  seem  to  put  forth  as  a 
ground  of  equity,  at  least  that  the  mortgagee, 
or  his  assignees,  by  leaving  the  mortgage  in 
the  hands  of  Cole,  had  been  guilty  of  laches, 
and  enabled  him  and  Hopkins  to  perpetrate  a 
fraud  upon  an  innocent  purchaser.  There  is 
nothing  in  this  case  to  show  that  the  grantee  of 
Hopkins  was  an  innocent  purchaser — that  he 
had  not  full  notice  of  all  the  facts  in  the  case. 
But  admitting  that  he  had  not,  it  would  not 
vary  the  legal  rights  of  the  parties. 

I  am  of  opinion  that  the  plaintiff  is  entitled 
to  judgment. 

Judgment  for  the  pltiintiff. 

Cited  In— 9  Cow.,  751  ;  0  Wend.,  84  ;  B  Hill.  2»  ;  I 
Paiire,  71 ;  4  N.  Y..  410;  3rt  N.  V..  43;  42  N.  V..  3W  ;  44 
N.  Y..  57.  233:  41)  N.  Y.,  187;  tit  N.  Y.,  11H;  «4  N.  Y., 
44;  2  Kt-yes,  265 ;  1  Abb.  App.  Deo.,  5'JI ;  1  Trans. 
App.,  (U;  4  Hun,  125;  tl  Barb.,  13S :  1-'  llarb..  Ill);  M 
Hiirb..  232 ;  31  Murb.,  51(1 :  «  T.  &  C..  38rt  ;  tl  Mow.  Pr., 
ItW;  31  How.  Pr.,  3;  M  How.  Pr.,  130;  17  Abb.  Pr., 
344  ;  3  Daly,  2JS  ;  Co.  It.  N.  S.,  313  ;  Irt  Wull..  274  :  18 
Wall.,  lf>4;  4  lien.,  4J2:  Mill..*!:  13  Mich..  3W  ;  1 
Am.  Itc-p.,  539  (42  N.  Y.,  334);  21  Am.  Kcp.,  5H.>  (ttl  \. 
Y..4I). 
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JACKSON,  ex  dem.  GORMAN  ET  AL., 

v. 
HOOKER  AND  HOOKER. 

New  Trial  Granted  on  Newly  Discovered  Evi- 
dence, though  Cumulative  Merely — Exception 
to  General  Rule. 

New  trial  granted  in  ejectment  for  land  in  the 
military  tract,  on  the  ground  of  newly  discovered 
evidence ;  though  this  was  cumulative  merely,  and 
tended  to  impeach  a  witness  sworn  at  the  first  trial. 
Ejectments  for  military  lots  are,  in  this  respect,  an 
exception  to  the  general  rule. 

Citations— 8  Johns.,  489 :  12  Johns.,  354 :  14  Johns., 
186. 

EJECTMENT,  for  part  of  lot  No.  94,  iu  the 
Town  of  Truxton  (late  Fabius),  in  the 
County  of  Cortland,  tried  at  the  Cortland 
2O8*]  *Circuit,  the  29th  and  30th  of  June, 
1824,  before  Walworth,  Circuit  Judge. 

A  verdict  was  found  for  the  defendant ;  and 
a  motion  was  now  made  for  a  new  trial,  on 
grounds  which  are  sufficiently  stated  in  the 
opinion  of  the  court. 

Messrs.  D  Woods  and  J.  A.  Spencer,  for  the 
plaintiff,  cited  14  Johns.,  186  ;  12  Id.,  354  ;  8 
Id.,  489;  3  Burr.,  1771. 

Mr.  S.  Forman,  contra,  cited  2  Cai.,  155 ;  3 
Id.,  182,  307  ;  1  Id.,  24 ;  6  Johns.,  425  ;  5  Id., 
248;  2  Cai.,  129. 

Curia,  per  SUTHERLAND,  J.  This  is  an  ap- 
plication, on  the  part  of  the  plaintiff,  for  a  new 
trial,  on  the  ground  of  surprise,  and  also  of 
newly  discovered  evidence.  The  action  was 
brought  to  recover  possession  of  a  part  of  lot 
No.  94,  in  the  Town  of  Truxton  (formerly 
Fabius),  in  the  County  of  Cortland.  The  lot 
was  patented  to  Richard  Gorman,  a  soldier,  in 
the  N.  Y.  line,  during  the  Revolutionary  War. 
The  lessors  of  the  plaintiff  were  the  children  of 
James  Gorman,  who,  they  contend,  was  the 
brother,  and  heir  at  law,  of  Richard.  Whether 
he  was,  or  was  not  so,  was  the  turning  point 
in  the  cause. 

The  evidence  on  the  part  of  the  defendant 
tended  to  show  that  the  grandparents  of  the 
lessors  never  had  but  two  children — a  daugh- 
ter, named  Molly,  and  James,  the  father  of  the 
lessors.  The  evidence  was  very  contradictory, 
and  left  it  extremely  doubtful  what  the  fact  was. 

The  testimony  of  Sarah  Gorman,  taken  un- 
der a  commission  in  New  Hampshire.was  intro- 
duced on  the  part  of  the  plaintiff.  She  testified 
that  she  was  the  mother  of  the  lessors  and  the 
widow  of  James  Gorman  ;  that  she  had  always 
understood  from  Hannah  Gorman,  the  mother 
of  her  husband,  that  Richard  Gorman  was  her 
son,  and  the  brother  of  James.  That  she,  the 
witness,  knew  Richard,  her  husband's  brother. 
That  he  spent  one  day  at  he  husband's  house, 


NOTE.— New  trial— Newly  discovered  evidence- 
Conflict  of  evidence. 

Newly  discovered  evidence,  which  is  merely  cumu- 
lative, not  a  ground  for  a  new  trial  unless  clear  that 
it  would  change  the  result:  See  Halsey  v.  Watson,  1 
Cai.,  24  note ;  Wilkie  v.  Roosevelt,  3  Johns.  Cas.,  206, 
note. 

In  ejectment  for  military  bounty  lands  where  the 
identity  of  the  'soldier  is  the  principal  question,  a 
new  trial  may  be  granted  on  newly  discovered  evi- 
dence, which  is  merely  cumulative,  or  to  admit 
evidence  to  impeach  a  principal  witness.  These  cases 
are  deemed  exceptional  and  the  general  rule  does 
not  apply.  Jackson  v.  Crosby,  12  Johns.,  354 ;  Jack- 
son v.  Kmney,  14  Johns.,  186. 
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after  he  was  21  years  of  age,  and  the  witness 
was  76  years  of  age. 

To  repel  this  evidence,  the  defendants  pro- 
duced Increase  M.  Hooker,  who  testified  that 
in  Aug.  1813,  Sarah  Gorman  *(the  wit-  [*2OO 
ness,  whose  testimony  has  just  been  stated) 
told  him  that  there  never  haa  been  such  a  man 
as  Richard  Gorman  ;  that  sometime  during  the 
Revolutionary  War,  a  man  came  to  her  house 
who  called  himself  Peter  Gorman,  and  claimed 
to  be  the  brother  of  James  Gorman,  her  hus- 
band ;  but  that  he  was  not  his  brother,  and 
that  he  afterwards  changed  his  name  to  Rich- 
ard Gorman.  Hooker  further  testified  that  he 
went,  at  the  same  time,  to  the  house  of  Joseph 
S.  Gorman,  a  son  of  Sarah  Gorman,  who  con- 
firmed, in  every  respect,  the  story  told  by  his 
mother. 

This  is  the  testimony  by  which  the  lessors 
of  the  plaintiff  allege  they  were  surprised. 
They  allege  that  it  is  an  entire  fabrication,  and 
produce  the  affidavit  of  Sarah  Gorman,  posi- 
tively denying  that  she  ever  held  such  conver- 
sation with  Hooker.  They  also  show  that  Jo- 
seph S.  Gorman,  who,  Hooker  alleged,  told 
him  the  same  story,  was  at  that  time,  and  dur- 
ing the  whole  of  the  years  1813  and  1814,  a 
soldier  in'  the  •Army  of  the  U.  S.,  in  the  late 
War,  and  was  not  in  N.  H.  where  Hooker  al- 
leges the  conversation  took  place.  They  ac- 
count for  not  producing  the  affidavit  of  Joseph, 
by  showing  that  he  is  somewhere  in  the  west- 
ern country,  but  where  they  do  not  know. 

The  newly  discovered  evidence  is  cumula- 
tive merely,  upon  the  point  of  James  being  the 
brother  of  Richard,  but  it  is  important. 

The  lessors  of  the  plaintiff  are  not  charge- 
able with  any  negligence  in  not  being  prepared 
to  repel  the  evidence  of  Hooker.  They  were 
not  bound  to  anticipate  that  a  story  so  entirely 
irreconcilable  with  the  deposition  of  Sarah 
Gorman,  their  witness,  would  be  imputed  to 
her.  She  was  beyond  the  jurisdiction  of  the 
court,  and  was  probably  too  old  to  be  pro 
duced  on  the  trial,  even  if  she  was  within  its 
jurisdiction.  The  testimony  of  Hooker  may 
have  decided  the  cause  with  the  jury.  It  was 
calculated  to  make  a  deep  impression  on  them. 

I  am  inclined  to  think  the  ends  of  justice 
will  be  best  answered  by  giving  the  plaintiff 
an  opportunity  of  repelling  or  explaining  this 
testimony.  It  will  not  be  going  further  than 
this  court  has  repeatedly  gone,  in  granting  new 
trials  relative  *to  military  lots.  That  [*21O 
class  of  cases  is  considered  peculiar,  and  as  ex- 
empt from  the  ordinary  rules  in  relation  to 
granting  new  trials.  But  the  motion  must  be 
granted,  on  payment  of  costs.  Jackson  v. Laird, 
8  Johns.,  489:  Jackson  v.  Crosby,  12  Johns., 
354 ;  Jackson  v.  Kinney,  14  Johns. ,  186. 

Neio  trial  granted,  on  payment  of  costs. 

Cited  in— 5  Wend.,  122;  34  Barb.,  295. 


STRONG  t.  STEBBINS. 

Distress—  Construction  of  a  Statute  Concerning — 
Penal  Statutes,  Strictly  Construed — Ownership 
Presumed  in  One  Having  Possession  of  Good*. 

An  action  will  not  lie  for  the  penalty  given  by  the 
14th  section  of  the  Statute  Concerning  Distresses, 
Bents  and  the  Renewal  of  Leases,  1 R.  L.,  437, 438,  for 
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the  removal  or  concealment  of  Roods  not  the  prop- 
erty of  the  tenant,  though  they  be  liable  to  distress. 

The  Act  contemplates  physical  aid  or  assistance, 
directly  or  indirectly  in  the  removal,  or  conceal- 
ment of  the  goods.  Merely  advising  their  removal 
will  not  subject  to  its  penalty. 

Nor  will  the  removal,  or  concealment,  of  a  part  ot 
the  goods,  subject  to  the  penalty  of  removing  or 
concealing  the  whole. 

A  penal  statute  is  not  to  be  enlarged  by  construc- 

A  tenant  being  in  possession  of  goods,  the  intend- 
ment  of  law  is,  that  he  is  the  owner ;  and  the  onus 
of  proving  the  contrary  lies  upon  him  who  has  re- 
moved them,  to  avoid  a  distress. 

DEBT,  to  recover  the  penalty  given  by  the 
14th  section  of  the  Act  Concerning  Dis- 
tresses, Rents  and  the  Renewal  of  Leases,  1  R. 
L.,  437,  438,  for  willfully  and  knowingly  aid- 
ing or  assisting  the  tenant,  in  the  fraudulent 
conveying  and  carrying  away  goods  and  chat- 
tels, and  in  keeping  and  detaining  them  off  and 
from  certain  premises  demised  by  the  plaintiff 
to  one  Ambrose. 

The  cause  was  tried  at  the  Monroe  Circuit, 
Sept.  27,  1824,  before  Rochester,  Circuit  Judge. 

The  main  question  upon  the  trial  was, 
whether  the  acts  of  the  defendant  were  such  as 
brought  him  within  that  section  of  the  Statute 
upon  which  the  action  was  founded. 

As  to  this,  the  tenant,  who  was  called  as  a 
witness  by  the  plaintiff,  testified  that  the 
amount  of  property  removed  was  about  $120  ; 
that  it  consisted  of  household  furniture  ;  that 
it  was  removed,  to  avoid  a  distress,  and  for  the 
joint  benefit  of  himself  and  the  defendant,  who 
had  a  judgment  against  him.  That  the  goods 
were  removed  in  the  night ;  and  the  defendant 
advised  that  they  should  be  placed  in  such  a 
situation  that  his  brother  Eber,  who  had  re- 
ceipted the  property  to  the  sheriff  upon  the  de- 
fendant's execution  on  his  judgment,  might 
get  it ;  and  that  it  might  be  applied  on  the  de- 
fendant's judgment.  That  about  $2  worth  of 
the  property  was  taken  to  the  defendant's  ;  and 
it  was  agreed  by  the  defendant  that  his  clerk 
21 1*]  or  brother  might  be  called  *up  in  the 
night  to  receive  property  brought  there.  A 
part  of  the  property  was  removed  to  the  house 
of  one  Lamb,  who  afterwards  purchased  it  for 
$20,  and  gave  his  note  to  the  defendant  for  that 
amount.  The  defendant  had  notice  that  the 
rent  was  due. 

The  defendant's  counsel  moved  for  a  nonsuit, 
on  the  ground  that  the  defendant  merely  ad- 
vised, without  aiding  or  assisting  in  the  re- 
moval; but  the  judge  overruled  the  motion, 
on  the  ground  that  the  advising  of  a  removal, 
and  an  actual  removal  pursuant  to  such  nd- 
vice,  with  a  view  to  have  the  goods  applied  on 
the  defendant's  judgment,  was  aiding  and  as- 
sisting within  the  meaning  of  the  Statute;  and 
he  charged  the  jury  accordingly,  who  found 
for  the  plaintiff,  $240. 

In  the  course  of  the  trial,  the  defendant's 
counsel  objected,  that  it  did  not  appear  that 
the  goods  removed  were  the  property  of  the 
tenant;  but  the  judge  decided  that  this  made 
no  difference;  that  it  was  enough  if  they  were 
distrainable. 

A  motion  was  now  made  for  a  new  trial. 
Mr.  J.  II.  Gregory,  for  the  defendant. 
Mr.  R.  Beach,  contra. 

Curia,  per  SUTHERLAND.  J.  The  evidence 
clearly  establishes  that  the  defendant  instigated 
and  advised  the  removal,  knowing  that  rent 
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was  due;  and  with  a  view  to  put  the  goods  be- 
yond the  reach  of  the  landlord.  But  there  is 
no  proof  that  he  aided  or  assisted  in  the  re- 
moval, in  any  other  way  than  by  receiving  $2 
worth  of  the  property;  and  agreeing  that  his 
clerk,  or  brother,  might  be  called  up  at  night 
to  receive  any  of  the  property  that  might  be 
brought  to  his  house.  There  is  no  evidence, 
however,  that  any  was  brought  there,  and  re- 
ceived pursuant  this  arrangement,  or  in  any 
other  way,  except  the  trifling  amount  already 
mentioned. 

The  judge  was  clearly  wrong  in  the  opinion 
that  the  tenant  need  not  own  the  goods.  The 
Statute,  upon  which  the  *action  was  [*2 1 2 
brought,  is  express  upon  this  point.  But  the 
error  is  not  material.  The  tenant  being  in 
possession,  the  presumption  of  law  is,  that  he 
was  the  owner;  and  there  was  nothing  to  show 
that  they  did  not  belong  to  him.  If  the  action 
had  been  against  the  tenant,  the  onus  would 
have  lain  on  him,  to  show  that  they  were  not 
his  goods;  and  so  of  the  present  defendant. 

I  am  also  inclined  to  think  that  the  judge 
erred  in  the  opinion  expressed  by  him  upon  the 
other  point,  relative  to  the  defendant's  agency 
in  the  affair. 

This  is  a  penal  action.  The  Statute  giving 
it  is  not  to  be  enlarged  by  construction.  It 
appears  to  me  to  contemplate  physical  aid  or 
assistance  in  some  way,  either  directly  or  indi- 
rectly, in  removing  or  concealing  the  goods. 
If  the  defendant's  servants,  by  his  direction, 
or  with  his  knowledge  and  assent,  had  assisted, 
that  would  have  rendered  the  defendant  liable; 
or  if  the  goods  had  been  removed  to  his  house, 
and  received  and  concealed  by  him,  he  know- 
ing the  object  and  circumstances  of  the  re- 
moval, that  would  have  brought  him  within 
the  Act.  It  provides  that  every  person,  so  of- 
fending, shall  forfeit  and  pay  to  the  landlord, 
&c. ,  from  whose  estate  such  goods,  &c.,  were 
so  carried  off,  &c.,  double  the  value  of  the 
goods  by  him  carried  off,  or  concealed  as  afore- 
said. If  the  evidence  is  to  be  considered  as  es- 
tablishing the  fact  that  the  defendant  received 
and  concealed  $2  worth  of  the  goods,  that 
would  not  make  him  liable  for  the  whole. 

I  do  not  think  the  mere  advising  the  removal 
of  the  goods  is  sufficient  to  subject  a  party  to 
the  penalty  given  by  the  Statute.  The  judge, 
therefore,  in  my  opinion,  erred  in  his  charge  to 
the  jury;  and  a  new  trial  must  be  granted, with 
costs  to  abide  the  event. 

New  trial  granted. 

Cited  in— 11  Wend.,  147:  2  Hill,  4oO:  50  N.  Y.,  317;  4 
Lans.,  23;  1  Leg.  Obs.,  107. 


•SMYTH  r.  BRADSTREET.     [*213 

Action,  for  fees,  by  CommMnner  to  mnkePiirti- 
lion — Doe*  not  Lie  till  Fee*  tire  taxed  by  Court 
— Joinder  of  Cvnimwxwnerx  in  the  Artum. 

A  commissioner,  to  nwkf  partition  under  the  Act 
for  Partition  of  Latnlc,  1  K.  L.,fi07,  cannot  maintain 
a  suit  for  his  fees,  or  compensation,  till  taxed  by  the 
court. 

In  an  action  by  a  commissioner,  under  the  Act, 
for  his  fit's  and  disbursements,  his  co-commissioner 
is  not  a  comix-tent  witness  for  the  plaintiff. 

Whether  the  commissioners  must  Join  or  sever  in 
their  action  for  fees,  or  disbursements,  </""'r<'-  And 
see  the  authorities  a*  to  the  claim  being  Joint,  the 
necessity  of  Joinder,  and  the  coii8e<iu«'inv8  of  non- 
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joinder,  fully  collected  by  Mr.  A.  Burr,  arguzndo, 
for  the  defendant. 

In  partition,  under  the  Act  for  the  Partition  of 
Lands,  1  R.  L..  507,  the  amount  of  compensation  to 
the  commissioners  must  be  determined  by  the  court, 
as  per  1  R.  L.,  512,  sec.  9. 

Citations— 1  R.  L.,  512,  sec.  9;  16  Johns.,  92;  4 
Johns..  293;  11  Johns.,  57;  4  Mass.,  653. 

A  SSUMPSIT,  tried  at  the  Delaware  Circuit, 
A  Sept.  2,  1823,  before  Nelson,  Circuit  Judge. 

The  declaration  contained  the  usual  money 
counts,  and  counts  for  work,  labor,  care,  dili- 
gence and  materials  found.  &c. 

At  the  trial,  the  plaintiff  proved  certain  ser- 
vices performed  by  himself  and  Bartlet,  Peak 
and  Bostwick,  commissioners  in  several  causes 
at  the  suit  of  the  defendant,  for  the  partition 
of  lands,  prosecuted  in  this  court,  who  granted 
rules  appointing  them  for  that  purpose,  certi- 
fied copies  of  which  were  served  on  them  by 
the  defendant;  that  $3  per  day  would  be  a 
reasonable  compensation ;  and  $1  per  day  for 
expenses,  and  various  disbursements  to"  flag- 
men, &c.  Bostwick  &  Peak  were  offered  as 
witnesses  for  the  plaintiff.  They  were  objected 
to,  but  the  objection  was  overruled  and  they 
were  sworn. 

The  defendant's  counsel  moved  for  a  non- 
suit, on  these,  among  other  grounds:  1.  That 
the  commissioners  could  not  maintain  separate 
suits.  2.  That  they  could  not  recover  upon  a 
quantum  meruit,  but  their  fees  should  be  fixed 
by  the  court.  The  judge  overruled  the  motion, 
and  the  jury  found  for  the  plaintiff. 

Mr.  A.  Burr,  for  the  defendant,  now  moved 
for  a  new  trial  on  these  points,  among  others  : 
1.  That  the  commissioners  could  not  maintain 
separate  suits.  2.  One  commissioner  was  not 
a  competent  witness  for  the  other  relative  to 
their  fees  or  expenses.  3.  The  compensation 
of  the  commissioners  could  not  be  recovered 
in  an  action  upon  a  quantum  meruit,  but  must 
be  adjudicated  and  fixed  by  the  court. 

To  the  first  point,  he  cited  Decker  v.  Livings- 
ton, 15  Johns.,  482;  1  Tidd  Pr.,  8;  1  Chit.  PI., 
3-7,  9;  Dob  v.  Halsey,  16  Johns.,  40;  2  Str., 
214*]  820;  1  Saund.,  *163;  1  Dunl.  Pr.,  34; 
Ecclenton  v.  Clipsham,  1  Saund.,  153,  and 
note  1;  Anderson  v.  Martindale,  1  East,  497, 
501;  Hill  v.  Tucker,  1  Taunt.,  7;  Townsend  v. 
Neal,  2  Campb.,  190;  1  Roll.  Abr..  31,  pi.  9; 
Vaux  v.  Steward,  Styles,  156,  157;  Vaux  v. 
Draper,  Id,  203;  2  Saund.,  116  b,  1;  Thimble- 
thorp  v.  Hardesty,  7  Mod.,  116;  Rolle  v.  Tates, 
Yelv.,  177;  Savile  v.  Roberts.  1  Ld.  Raym., 
380;  Graham  v.  Robertson,  2  T.  R.,  282;  1  Chit, 
PI.  6,  notey;  Southcoat v •.  Hoare,%  Taunt.,  87; 
Phillips  v.  Bonsall,  2  Binn.,  138,  143;  Dunham 
v.  Oillis,  8  Mass.,  462;  Ziele  v.  Campbell's  Exrs., 
2  Johns.  Cas.,  384;  Co.  Litt.,  180  b;  Bac.  Abr., 
Joint  Tenancy,  K;  Scott  v.  Godwin,  1  Bos.  & 
P.,  73;  1  Chit.  PI.,  10;  15  Johns..  433,  per  Cur. 

As  to  the  second  point,  16  Johns.,  92,  95. 
per  Cur.;  Swift  v.  Dean,  6  Johns., 523:  Gagev. 
Stewart,  4  Johns.,  293;  Butler  v.  Warren,  11 
Id..  57;  Maynard  v.  Webb,  16  Id.,  92;  Emerton 
v.  Andrews,  4  Mass.,  653. 

As  to  the  third  point,  Andrews  v.  Mont- 
gomery, 19  Johns.,  162;  1  Chit  PI.,  94;  Scott  v. 
Elmeridorf,  12  Johns.,  318;  Virany.  Exr.,  v. 
Warne,  4  Esp.,  47;  1  R.  L.,  510,  sec.  6;  Id., 
512.  sec.  9. 

Messrs.   8.   Sherwood  and  A.  Parker,  contra, 
cited  5  Johns.,  252;  9  Id.,  114;  15  Id.,  260. 
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Curifi;  per  WOODWORTH,  J.  The  plaintiff 
declared  in  assumpsit,  for  work,  labor  and  serv- 
ices, as  a  commissioner  in  the  partition  of 
lands;  and  for  money  and  materials  provided. 
At  the  trial,  an  account  was  exhibited,  con- 
taining a  charge  for  services,  at  $3  per  day; 
and  $1  per  day  for  expenses;  and  such  other 
advances  as  had  been  made  for  the  hire  of 
flagmen,  &c.  The  plaintiff  proved  by  one  of 
the  commissioners,  the  services  performed, 
and  moneys  paid,  and  that  $3  per  day  was 
reasonable.  The  defendant  objected  to  the 
evidence;  but  the  objection  was  overruled,  as 
was  also  a  motion  for  a  nonsuit;  and  there  was 
a  verdict  found  for  the  plaintiff. 

The  services  have  been  so  far  per-  [*215 
formed  as  to  entitle  the  plaintiff  to  payment  ; 
but  the  question  is,  whether  he  has  not  pre- 
maturely resorted  to  this  action. 

The  9th  section  of  the  Act,  1  R.  L.,  512,  sec. 
9.  declares  that  the  commissioners  shall  be  al- 
lowed such  sum  for  their  services  as  the  court 
shall  direct,  which  shall  be  paid  by  the  peti- 
tioners, and  shall  be  allowed  as  part  of  the 
costs,  to  be  taxed.  The  manner  of  obtaining 
payment,  then,  is  prescribed  by  the  Statute. 
That  refers  the  quantum  of  compensation  to 
the  court  in  which  the  proceedings  are  had. 
If  so,  the  amount  is  not  a  proper  subject  of 
liquidation  by  a  jury.  If  the  plaintiff  in  I  he 
partition  should  tax  his  costs,  to  enable  him  to 
obtain  contribution  from  the  several  owners, 
for  the  expenses  incurred,  he  would  not  be 
authorized  by  the  Act  to  insert  in  the  bill  the 
damages  found  by  the  verdict ;  but  would  be 
confined  to  the  allowance  made  by  the  court. 
The  proper  course  is,  for  the  commissioners 
to  apply  to  the  court,  who,  under  the  Act, 
would  certify  the  sum  to  be  allowed.  After 
this,  the  defendant  would  be  liable  to  an  action  ; 
and  the  amount  allowed  by  the  court  would 
be  the  measure  of  damages.  Whether,  in  that 
case,  the  commissioners  must  join,  or  might 
sever  in  their  actions,  is  not  a  point  now  nec- 
essary to  be  decided. 

There  is,  also,  an  objection  to  the  compe- 
tency of  the  witnesses  produced.  One  com- 
missioner was  called  to  prove  not  only  the 
services  of  his  fellow  commissioner,  but  the 
money  paid  for  flagmen,  &c.  The  money  thus 
paid  by  the  plaintiff,  in  this  cause,  was  a  charge 
for  which  the  other  commissioners  were  holden 
to  contribute  a  proportion  ;  for  the  money  paid 
to  the  men  employed  must  be  considered  as 
paid  for  the  benefit  and  assistance  of  all  the 
commissioners ;  and,  from  the  nature  of  the 
trust,  the  employment  must  be  presumed  to 
have  been  by  the  assent  of  all.  It  follows  that 
Bartlet  and  Bostwick  were  interested  in  this 
part  of  the  demand  ;  for  if  the  plaintiff  suc- 
ceeded, by  their  testimony,  in  recovering  the 
disbursements,  they  thereby  became  exoner- 
ated. The  commissioners  proved  a  fact  which 
they  had  a  direct  interest  to  establish.  The 
law  on  this  point  is  well  settled.  Marquand 
v.  Webb,  16  Johns..  92;  Gage  v.  Stewart,  4  Id., 
29.3;  * Butler  v.  Warren,  11  Id.,  57;  [*216 
Emerton  v.  Andrews,  4  Mass.,  653. 

I  am  of  opinion  that  the  verdict  should  be 
set  aside,  and  a  new  trial  granted,  with  costs 
to  abide  the  event. 

New  trial  granted. 

Cited  in— 18  Wend..  497 ;  26  Barb.,  351. 
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JACKSON,  ex  dem.  TEED  ET  AL., 
HALSTEAD. 

Ejectment  by  Assignee  of  Lease — Estoppel — Ad- 
verse Possession — Grant  of  a  River,  does  not 
Include  the  Soil  or  Islands. 

One  assigned  a  lease ;  and  then  took  a  reassign- 
ment, with  certain  exceptions,  both  the  assignment 
and  reassignment  being  indorsed  on  the  lease,  and 
afterwards  assigned  the  whole;  under  which  last 
assignment,  the  assignee  claimed  the  whole,  in 
ejectment,  against  one  claiming,  and  in  possession 
under  the  exception.  On  the  plaintiff's  producing 
the  lease  in  evidence  with  the  assignment  and  re- 
assignment thus  indorsed,  the  genuineness  of  the 
latter  being  established ;  held,  that  the  assignment, 
when  thus  taken  in  connection  with  the  reassign- 
ment, might  be  read  without  being  proved  by  a 
subscribing  witness ;  and  that  the  one  taking  under 
the  reassignment,  which  was  in  nature  of  a  sub- 
lease, and  all  claiming  under  him,  were  estopped  to 
question  the  genuineness  of  the  assignment. 

To  constitute  an  adverse  possession  of  land,  not 
included  in  a  grant  of  it,  so  as  to  avoid  a  convey- 
ance by  the  real  owner,  there  must  be  a  pedis  'pos- 
sessio,  or  substantial  inclosure;  but  the  inclosure 
need  not  be  by  an  artificial  fence,  or  other  erection. 
A  river,  a  mountain  or  continued  ledge  of  rocks, 
&c..  or  other  natural  obstruction,  sufficient  to  pre- 
vent the  intrusion  of  cattle,  is  enough. 

A  grant  of  a  river,  eo  nomine,  will  not  pass  the  soil 
of  the  river,  oran  island  within  it. 

If  one  grant  aquam  niam.  the  soil  will  not  pass ; 
but  only  the  piscary  within  the  water,  according  to 
Co.  Litt.,  4  ft,  and  Com.  Dig.,  Grant,  E,  5. 

Citations— 3  Johns.,  234;  10  Johns.,  477;  1  Johns., 
158 ;  1  Cow.,  285  :  Co.  Litt.,  352 ;  4  Co.,  53 ;  Co.  Litt.,  4 
b;  Com.  Dig..  Grant,  E,  5. 

T?  JECTMENT,  for  part  of  farm  No.  14,  and 
-Lj  a  part  of  Delaware  River,  adjoining  it, 
in  lot  No.  41.  in  the  Hardenburgh  patent,  tried 
at  the  Delaware  Circuit,  June  7,  1824,  before 
Walworth,  Circuit  Judge. 

On  the  trial,  the  plaintiff  deduced  a  title  by 
a  lease  in  fee  dated  Jan.  1,  1793,  from  one 
Desbroses  to  Ingersol,  who  assigned  the  lease 
to  Levi  Palmer,  Nov.  4,  1801.  This  lease  was 
of  certain  premises,  described  as  beginning  at 
the  southerly  side  of  the  Delaware  River,  at  a 
birch  tree  ;  and  running  several  courses  round 
certain  land  on  the  southerly  side  of  the  river, 
to  the  river,  at  a  tree  standing  on  the  low 
lands,  west  from  the  place  of  beginning,  "and 
thence  easterly,  up  said  river,  as  it  winds  and 
turns  (including  the  same),  to  the  place  of  be- 
ginning, containing  130  acres  of  land."  Under 
these  words,  the  plaintiff  claimed  a  small  isl- 
and in  the  Delaware,  opposite  the  shore,  which 
was  confessedly  included  ;  and  proposed  to 
show  that  the  defendant  was  in  possession  of 
this  Island  ;  but  the  judge  overruled  the  evi- 
dence. 

Palmer  was  the  common  source  under  which 
both  parties  claimed  title ;  and  the  plaintiff 
217*]  proved  an  assignment  of  *the  lease 
from  him  (Palmer)  to  Jennings,  dated  Oct.  17, 
181 1 ,  who  devised  one  half  of  all  his  real  estate 
to  his  wife  in  fee,  and  the  other  half  to  her  for 
life,  remainder  over  in  fee.  She  intermarried 
with  Teed,  and  they  were  both  named  as  les- 
sors of  the  plaintiff. 

The  defendant,  in  order  to  deduce  a  title 
from  Palmer  to  himself,  relied  on  an  assign- 
ment indorsed  upon  the  lease,  dated  Mar.  14, 
1800,  from  Palmer  to  Ebenezer  Bennett,  being 
before  the  assignment  to  Jennings  and  a  reas- 
signment, also  indorsed  on  the  lease  from 
Bennett  to  Palmer  dated  Feb.  12,  1807.  This 
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reassignment  contained  an  exception  of  8  acres 
and  17  rods,  as  sold  by  Bennett  to  Halstead, 
the  defendant.  The  assignment  to  Bennett 
was  not  proved  by  the  subscribing  witness ; 
and  the  plaintiff's  counsel  objected,  on  this 
ground,  to  its  being  read  ;  but  the  judge  held 
that,  taken  in  connection  with  the  reassign- 
ment, it  was  to  be  considered  as  in  proof  ;  and 
it  was  accordingly  read. 

The  defendant  then  gave  in  evidence  a  sub- 
lease in  fee  from  Bennett  to  himself,  dated 
Apr.  7,  1806,  for  two  small  lots  of  land,  par- 
cel of  the  premises  contained  in  the  original 
lease,  describing  them  particularly  ;  but  the 
description  did  not  include  a  small  strip  of  land 
lying  immediately  on  the  bank  of  the  river, 
though  it  was  intended  to  include  this ;  and 
the  defendant  claimed  to  have  possessed  it  ad- 
versely at  the  time  of,  and  so  as  to  avoid  the 
assignment  from  Palmer  to  Jennings. 

The  circumstances  constituting  this  adverse 
possession  are  stated  at  large  in  the  opinion  of 
the  court,  with  such  other  particulars  as,  in 
connection  with  the  above,  will  sufficiently 
elucidate  the  nature  of  the  controversy,  and 
render  a  further  history  here  unnecessary. 

The  judge  said  he  should  charge  that,  as  to 
the  strip  of  land,  a  good  adverse  possession 
was  made  out ;  that  the  assignment  to  Jennings 
was,  therefore,  void  pro  tanto;  that  he  had  es- 
tablished a  good  title  to.  the  land  described  in 
the  sub-lease ;  and  that  the  Island  did  not  pass 
to  Ingersol  by  the  words  of  the  original  lease  ; 
upon  which,  the  plaintiff  submitted  to  a  non- 
suit, with  leave  to  move  to  set  it  aside. 

*Mr.  8.  SJierwood  now  moved  to  set  [*218 
aside  the  nonsuit,  upon  the  several  grounds 
taken  at  the  trial.  As  to  the  adverse  posses- 
sion relied  on  by  the  defendant,  he  cited  Jack- 
son v.  Camp,  1  Cow.,  609,  610. 

Mr.  Talcott,  Atty-Gen.,  contra.  To  show 
that  the  descriptive  words  of  the  original  lease, 
including  the  same,  did  not  reach  the  land  of 
the  river  and  the  island,  he  cited  Co.  Litt.,  4 1, 
and  Com.  Dig. ,  Grant,  E,  5 ;  and  that  the  as- 
signment from  Palmer  to  Bennett  was  admis- 
sible in  evidence  without  being  proved  by  Un- 
subscribing witness,  Rex  v.  Ink.  of  Midd'lezoy, 
2T.  R.,  43:  Pearce  v.  Hooper,  3  Taunt.,  62; 
Belts  v.  Badger,  12  Johns.,  233,  and  Jackson  v. 
Kingsky,  17  Id.,  158. 

Mr.  Sherwood,  in  reply,  denied  that  the  cases 
cited  would  warrant  reading  the  assignment  : 
though  he  should  not  insist  so  much  upon  this 
objection,  as  that  the  judge  erred  in  excluding 
the  Island  from  the  original  lease,  and  in  hold- 
ing that  an  adverse  possession  was  established. 

Curia,  per  WOODWOKTH,  J.  The  plaintiff 
made  out  a  title  to  farm  number  14,  as  de- 
scribed in  the  leases  given  by  Desbroses  to  In 
gersol,  and  claimed  to  recover  of  the  defendant 
three  certain  parcels  alleged  to  be  in  his  pos- 
session  ;  and  described  on  the  map  annexed  to 
the  case  as  follows  :  one  lot  of  6  acres,  adjoin 
ing  the  Delaware  Rivi-r  ;  one  lot  of  2  acres,  17 
rods,  a  strip  of  land  lying  between  the  north 
bounds  of  the  last  lot  and  the  river  ;  and  also 
a  small  island,  claimed  as  included  within  the 
bounds  of  the  original  lease. 

The  defendant  claimed  title  from  the  same 
source.  On  the  back  of  the  lease  produced  by 
the  plaintiff,  was  written  an  assignment  from 
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Levi  Palmer  to  Ebenezer  Bennett,  dated  Mar. 
14,  1806.  The  plaintiff  objected  to  its  intro- 
duction, unless  proved  by  the  subscribing  wit- 
ness. The  judge  admitted  it  without  such 
proof  ;  because  there  was  a  reassignment  from 
Bennett  to  Palmer,  of  Feb.  12,  1807,  also  in- 
dorsed, which  was  not  questioned.  It,  is  proper 
here  to  state  that  the  reassignment  from  Ben- 
219*J  nett  contained  an  *exception  and  reser- 
vation of  8  acres,  17  rods,  being  the  two  par- 
cels first  described.  As  between  Bennet  and 
Palmer,  the  acceptance  of  a  conveyance  by  the 
the  latter  from  the  former,  containing  a  reserva- 
tion of  part,  was  an  admission  of  the  right  of 
Bennet  to  the  portion  excepted ;  and  Palmer, 
being  a  sub-lessee,  was  estopped  from  alleging 
the  contrary.  Co.  Litt..  352;  Rawly  ns'  case, 
4  Rep. ,  53.  Besides,  the  acceptance  of  a  reas- 
signment, indorsed  on  the  same  paper  that  con- 
tained the  assignment,  seems  to  be  an  explicit 
acknowledgment  of  the  authencity  and  gen- 
uineness of  the  latter.  It  is  not,  therefore,  ad- 
missible that  Palmer,  or  those  claiming  under 
him,  be  permitted  to  deny  the  execution.  The 
judge  was  correct  in  receiving  the  evidence. 

Oct.  17,  1811,  Palmer  conveyed  to  Jennings, 
the  premises  described  in  the  original  lease, 
without  making  any  exception.  The  lessors 
of  the  plaintiff  are  the  representatives  of  Jen- 
nings. They  acquired  no  title  to  the  8  acres 
and  17  rods. 

With  respect  to  the  island,  the  plaintiff's 
right  depends  on  the  expression  in  the  orig- 
inal lease.  The  farm  demised  lies  on  the  south 
side  of  and  adjoining  the  river.  The  last  course 
but  one  extends  to  the  river  ;  "thence  up  the 
said  river  as  it  winds  and  turns  (including  the 
same)  to  the  place  of  beginning."  The  ques- 
tion is,  what  do  these  words  grant  ?  It  is  laid 
down  in  Co.  Litt.,  4  b,  that  "if  a  man  grant 
aquam  suam,  the  soil  shall  not  pass ;  but  the 
piscary  within  the  water  passeth  therewith." 
The  same  rule  is  recognized  in  Com.  Dig., 
Grant,  E,  5.  No  right,  Then,  to  the  Island  was 
acquired  ;  and  all  testimony,  as  to  the  defend- 
ant's possession  of  that  part  of  the  premises  in 
question,  was  properly  excluded. 

The  plaintiff  is  entitled  to  recover  the  small 
parcel  of  land  lying  between  the  2  acres  and 
17  rods  and  the  river ;  unless  the  deed  from 
Palmer  to  Jennings  is  inoperative,  in  this  re- 
spect, by  reason  of  an  adverse  possession,  at 
the  time  it  was  executed.  The  boundaries 
in  the  defendant's  conveyance  do  not  include 
this  parcel.  He  cannot,  therefore,  rest  on  the 
ground  of  a  good  constructive  possession;  but 
must  make  out  a  pedis  possessio,  or  actual  oc- 
2 2O*]  cupancy,  with  *claim  of  title.  The  ad- 
verse possession  must  be  marked  by  a  substan- 
tial inclosure,  and  continued  down,  to  render 
it  available.  (2  Johns.,  234  ;  10  Id.,  477  ;  lid., 
156  ;  1  Cow.,  285.) 

It  appears,  by  the  defendant's  testimony, 
that  a  saw-mill  and  dam,  formerly  erected  on 
the  premises,  have  gone  to  decay.  The  com- 
mencement of  the  fence,  near  the  flat  stone 
designated  on  the  map,  is  about  one  rod  from 
the  river,  and  leaves  some  ground  not  inclosed. 
But  it  is  in  proof  that  the  fence,  at  this  place,  is 
as  near  to  the  river  as  the  wash  of  the  floods 
and  the  make  of  the  ground  will  permit.  To 
apply  the  rule  so  strictly  as  to  require  the  fence 
to  be  placed  on  the  very  margin  of  the  river, 
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where  it  would  be  liable  to  be  swept  away  by 
the  rise  of  water,  would  be  unnecessarily  rigid, 
and  not  within  the  reason  of  the  rule  defining 
what  shall  constitute  an  ad  verse  possession.  It 
must  be  perfectly  obvious  that  such  a  location 
is  evidence  of  a  claim  to  the  water's  edge. 
With  respect  to  the  residue  of  the  fence,  it  ap- 
pears to  have  been  built  as  near  to  the  river 
as  the  land  would  permit.  There  is  no  valid 
objection  on  this  ground.  The  fence  was  not 
continued  the  whole  extent  to  the  upper  cor- 
ner. McGilvery  says  it  was  discontinued  in 
some  places,  where  the  bank  and  the  growth 
on  it,  of  themselves,  formed  a  sufficient  ob- 
struction to  cattle  ;  that  the  northerly  line  is  a 
high  bank,  unfit  for  cultivation,  and  covered 
chiefly  with  hemlock.  Kinney,  the  surveyor, 
says  the  upper  corner  of  the  lot  was  not  in- 
closed. 

From  the  whole  of  the  evidence,  I  under- 
stand that  the  small  parcel  was  inclosed  by  a 
fence  on  all  sides,  excepting  on  the  northerly 
line,  where  it  extended  a  part  of  the  way  only; 
and  at  that  portion  of  the  line  where  it  did  not 
continue,  the  high  bank  served  as  a  substitute. 
For  the  purpose  of  notoriety,  as  well  as  good 
husbandry,  this  was  a  substantial  inclosure. 
Why  require  a  fence,  where  nature  had  formed 
a  sufficient  barrier,  to  prevent  the  intrusion  of 
cattle  ?  The  defendant  sufficiently  marked 
the  extent  of  his  possession.  Suppose  a  lot  of 
land  is  bounded  on  the  one  side  by  a  navi- 
gable river,  or  a  continued  ledge  of  rocks,  or 
a  mountain  of  difficult  ascent  or  descent,  and 
that  the  other  sides  are  *well  inclosed;  [*22 1 
would  not  this,  with  a  claim  of  title,  consti- 
tute an  adverse  possession?  It  certainly  would, 
because,  in  such  a  case,  everything  had  been 
done  that  could  reasonably  be  required  to  pro- 
tect the  crop,  or  denote  exclusive  occupancy. 
The  case  before  us  is  analogous.  The  defend- 
ant's possession  was  adverse  when  Palmer  as- 
signed to  Jennings,  and  so  continued  to  the 
time  of  commencing  the  action. 

The  assignment,  then,  being  in  relation  to 
this  parcel  void,  the  title  never  passed  from 
Palmer  ;  and,  as  he  is  not  a  lessor,  the  plaint- 
iff cannot  recover.  Had  there  been  a  demise 
from  him,  the  defendant's  adverse  possession 
would  have  been  unavailing,  as  it  falls  short 
of  20  years. 

I  am  of  opinion  that  the  motion  to  set  aside 
the  nonsuit  be  denied. 

Motion  dented. 

Cited  in-2  Wend.,  534 :  3  Barb.,  367  ;  21  Barb.,  482  ; 
29  Barb.,  324 ;  3t  Barb.,  532;  22  How.  Pr.,  215 ;  45  How. 
Pr.,  367;  20  Wis.,  432;  38  Am.  Rep.,  508  (84  N.  Y., 
215). 


JACKSON,  ex  dem.  HUNT  ET  AL., 
LUQUERE. 

Will*— Mere  Efflux  of  Time  Insufficient  to  Ad- 
mit a  Will  Without  Proof— But  30  Years 
Possession  Under  a  Will  Entitles  it  to  be  Head 
as  an  Ancient  Will,  Witlwut  Further  Proof— 
Other  Circumstances  May  Entitle  it  to  be  Thus 
Bead — Construction  of  Words,  "Equally  Di- 
vided." 

To  prove  the  execution  of  a  will,  it  is  not  enough 
to  account  for  the  absence  of  the  three  subscrib- 
ing witnesses,  and  prove  the  handwriting-  of  one 
only ;  but,  under  such  circumstances,  proof  of  the 
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handwriting  of  all  three  of  the  witnesses,  and  that ! 
of  the  testator,  would  be  proper  to  be  left  to  the  ' 
jury,  from  which  to  infer  that  the  formalities  re- 
quired by  the  statute  had  been  observed. 

Mere  efflux  of  time,  as  30  years  or  more,  from  the 
date  of  a  will,  does  not  entitle  it  to  be  read  without 
further  proof. 

But  possession  of  30  years,  under  a  will,  entitles  it 
to  be  read  as  an  ancient  ^yill,  without  further  proof, 
the  same  as  a  deed :  and  it  seems  that  it  is  not  nec- 
essary to  show  that  all  the  devisees  were  thus  in 
pessession  under  the  will,  but  the  possession  of  a 
part  under  it  is  sufficient. 

A  possession  of  part  under  the  will,  for  less  than  ; 
thirty  years,  accompanied  with  proof  satisfactorily  • 
accounting:  for  the  absence  of  all  the  subscribing  [ 
witnesses,  as  where  they  are  dead  ;  and  proof  of  the  ; 
handwriting  of  one,  and  the  acts  of  the  devisees  of  i 
the  land  in   question— as   possessing  it,  claiming 
under  the  will,  and  executing  deeds  of  partition  re- 
citing the  will,  and  the  like ;  are  also  sufficient  to 
entitle  it  to  be  read  in  evidence,  without  further  ! 
proof. 

Under  a  devise  of  land  to  two  daughters,  "  to  be  i 
equally  divided  between  them,  share  and  share 
alike,  and  to  be  to  them  for  and  during  their  uat-  | 
ural  life ;  and  after  thoir  death,  then  to  be  to  their,  j 
and  each  of  their  children :  and  to  be  divided  be-  i 
tween  them,  share  and  share  alike ;"  held,  that  this  i 
conveyed  a  mere  tenancy  in  common  for  life  to  the  ' 
two  daughters,  without  the  power  to  make  partition  ! 
binding  upon,  or  in  the  least  affecting  their  respect-  j 
ive  children. 

Held,  also,  that,  on  the  death  of  one,  the  other  i 
surviving,  the  remainder,  in  an  equal  undivided  i 
moiety  of  the  whole  land  devised,  vested  in  posses-  ! 
sion  in  the  children  of  the  former  per  stirpes,  and  ' 
not  per  cai/tta:  and  that  immediately,  without  wait-  i 
ing  for  the  death  of  the  survivor. 

The  words  "equally  to  be  divided,"  in  wills  or  I 
deeds,  go  to  the  quality,  not  the  limitation  of  the 
estate. 

Citations-Phil.  Ev.,  383:  Com.,  531 :  4  T.  R.,  709: 
9  Ves.,  5;  2  East,  183:  3  Johns.  Cas.,  283 :  3T.  R.,  85; 
1  P.  Wms.,  14 ;  1  Atk.,  493,  494  ;  2  Atk..  122  ;  3  Atk., 
525,  731  :  1  Ves.,  115:  2  Ves.,  252,  257:  Willes,  341:  1 
Salk.,  391,  392  ;  2  Bl.  Com.,  122.  IG9,  193 ;  Co.  Litt.,  198 
h,  sec.  318 ;  Cro.  Eliz.,  718 :  5  Bac.,  699,  862 ;  1  Co.,  62: 
Poph..  6;  31  Hen.  VIII.,  ch.  1 :  32  Hen.  VIII.,  ch. 
32 ;  Act,  Feb.  6,  1788 ;  2  Greenl.  Laws  N.  Y.,  13. 

TjVJECTMENT  for  land  in  Brooklyn,  Kings 
JLl  Co.,  tried  at  the  circuit  in  that  Co.,  May 
30,  1822,  before  Woodworth,  J. 
222*]  *The  lessors  of  the  plaintiff,  Eliza- 
beth, wife  of  T.  Hunt,  and  Sarah  Colwell,  are 
the  granddaughters  of  Aert  Middagh.  by  Mar- 
garetta, one  of  his  daughters,  and  claimed  un- 
der the  will  of  their  grandfather  Middagh, 
dated  Jan.  7,  1777,  by  which  he  devised  cer- 
tain land,  including  the  premises  in  question, 
to  his  "two  daughters,  Margaretta  and  Mag- 
dalena,  to  be  equally  divided  between  them, 
share  and  share  alike  ;  and  to  be  to  them,  for 
and  during  their  natural  life  ;  and  after  their 
death,  then  to  be  to  their,  and  each  of  their 
children  ;  and  -to  be  divided  between  them, 
share  and  share  alike."  This  will  contained 
various  other  devises  to  different  persons ; 
among  which  was  one  of  a  small  piece  of  land 
to  the  devisor's  son  John.  The  will  was  dated 
Jan.  7,  1777.  The  devisor  was  seised  in  fee  of 
the  land  devised,  and  died  during  the  Revo- 
lutionary War,  leaving  his  daughters,  Marga- 
retta and  Magdalena — the  former  having  died 
lately,  and  Matrdalena  st'H  surviving. 

The  plaintiff  having  proved  the  above  facts 
on  the  trial,  except  the  execution  of  the  will, 
in  order  to  show  this,  he  proved  the  death  and 
handwriting  of  Wvckoff,  one  of  the  subscrib- 
ing witnesses';  and  that  Patience  Titus,  the 
second  witness,  was  dead,  and  that  J  Craw- 
ley,  the  third,  went  to  England  about  80  years 
ago,  was  reputed  to  have  died  there,  and  had 
not  been  heard  of  since.  He  followed  this  ev- 
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idence  with  an  exemplification  of  the  probate 
of  the  will  under  the  official  seal,  and  a  certifi 
cate  of  the  surrogate  of  the  City  and  County 
of  N.  Y.,  dated  May  28,  1822. 

The  defendant's  counsel  admitted  that  the 
paper  purporting  to  be  Aert  Middagh's  will, 
was  procured  from  the  surrogate,  but  objected 
to  either  the  will  or  exemplification  being  read 
in  evidence.  The  judge  rejected  the  paper  pur- 
porting to  be  the  original  will,  but  allowed  the 
exemplification  to  be  read. 

The  plaintiff  also  proved  that  the  devisor's 
son  John  entered  into  the  part  devised  to  him 
after  the  devisor's  death. 

The  defendant  then  offered  in  evidence  a 
deed  of  partition  reciting  the  will,  dated  Oct. 
18,  1793,  between  Margaretta  and  Magdalena, 
by  which  the  premises  in  question  were  con- 
veyed by  the  former  to  the  latter  in  severally. 

*The  plaintiff's  counsel  objected  to  [*223 
this  deed  as  evidence,  on  the  ground  that  the 
plaintiff  did  not  claim  title  under  Margaretta  : 
but  the  judge  allowed  it  to  be  read,  subject  to 
the  objection  of  the  counsel,  and  charged  the 
jury  that  it  was  a  good  defense  to  the  action. 
The  jury  found  for  the  defendant. 

The  additional  facts,  necessary  to  under- 
stand the  points  decided,  will  be  found  stated 
in  the  opinion  of  the  court. 

Mr.  T.  A.  Emmet,  for  the  defendant,  moved 
for  a  new  trial,  principally  on  the  grounds,  1. 
That  the  paper  produced  on  the  trial,  and  pur- 
porting to  be  the  original  will,  should  have 
been  read  ;  and  2.  That  the  deed  of  partition 
was  improperly  admitted  in  evidence,  the 
rights  of  the  lessors  of  the  plaintiff  not  being 
affected  by  it. 

That  the  original  will  was  sufficiently 
proved,  he  cited  4  T.  R.,  709,  note ;  Jackson  v. 
Laroway,  3  Johns.  Cas. ,  283  ;  M'Kenire  v. 
Frazer,  9  Ves. ,  5;  Milward  v.  Temple,  1  Campb. . 
375;  1  Phil.  Ev.,  403,  404,  420;  Jackson  v. 
Burton,  11  Johns.,  64,  and  1  R.  L.,  368,  sec.  21. 

That  the  lessors  of  the  plaintiff  took  as  pur- 
chasers, on  the  death  of  Margaretta  and,  there- 
fore, that  the  deed  of  partition  was  improperly 
admitted  in  evidence,  it  not  being  binding  on 
them,  &c.,  he  cited  Salisbury'*  case,  2  Vent.. 
365  ;  Hamett  v.  Hunt,  Prec.'in  Ch.,  163.  164; 
Ward  v.Everard,  1  Salk.,  391  ;  Fi»her\.  Wif/g, 
1  P.  Wms.,  14  ;  S.  C..  5  Cruise  Dig.,  455,  458; 
Randiffe  v.  Parkin*,  6  Dow,  149. 

Meitsrs.  D.  B.  Ogden  and  8.  J»nf»,  contra, 
cited  Hay  v.  Earl  of  Coventry,  3  T.  R.,  83.  85. 
&c.,  per  Ld.  Kenyon,  Ch.  J.,  and  9  Ves.,  5, 
note*  1  and  2  to  'the  Am.  ed.,  and  the  cases 
there  referred  to. 

Curin,  per  WOODWORTH,  ./.  At  the  trial, 
the  plaintiff  proved  the  handwriting  of  Cor- 
nelius Wyckoff,  one  of  the  subscribing  wit- 
nesses, and  his  death  ;  that  another  witness 
had  been  dead  many  years  ;  and  that  the  third 
went  to  England  about  thirty  years  ago,  and 
hud  not  been  heard  of  since.  There  was  no 
evidence  offered  to  prove  the  handwriting  of 
the  testator,  or  that  of  Patience  Titus,  or  .lohn 
Crawley.  This  'evidence,  per  *e,  is  [*!i— f> 
not  sufficient  to  prove  the  execution  of  Ihe 
will.  It  is  necessary,  in  every  case,  to  estab- 
lish the  fact  that  the  testator  executed  in  the 
presence  of  three  witnesses  ;  or,  in  cases  where 
such  proof  does  not  exist,  to  give  other  evi- 
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dence  from  which  it  may  be  presumed.  This 
may  be  done  by  calling  one  or  more  of  the 
witnesses,  to  prove  the  execution  agreeably  to 
the  statute  ;  or,  if  the  witnesses  are  dead,  proof 
of  their  handwriting,  and  that  of  the  testator, 
is  proper  to  be  left  to  the  jury,  upon  the  ques- 
tion whether,  under  such  circumstances,  it 
may  not  be  presumed  that  the  formalities  of 
the  statute  were  observed.  (Phil.  Ev.,  383.) 
It  is  decided  in  Hands  v.  James,  Com.,  531, 
that  when  three  witnesses  have  set  their  names, 
it  must  be  intended  they  did  it  regularly.  If, 
however  (the  witnesses  being  all  dead),  the 
handwriting  of  one  or  two  of  them  is  estab- 
lished, it  raises  no  other  presumption  but  that 
so  far  as  related  to  their  attestation,  the  will 
WHS  well  executed.  They  may  have  subscribed 
their  name  in  the  presence  of  the  testator  and 
the  other  witnesses  ;  but  the  testator  may  have 
acknowledged  his  signing  to  the  witnesses 
separately.  It  seems,  therefore,  to  follow,  that 
nothing  short  of  proving  the  handwriting  of 
all  will  be  sufficient.  Proof  of  the  handwrit- 
ing of  one  witness  raises  no  presumption  that 
either  of  the  others  subscribed  his  name.  Cases 
arising  on  other  instruments  do  not  decide  the 
case  of  a  will.  There  it  is  enough  if  the  party 
executed,  but  here  he  must  execute  in  a  par- 
ticular manner  or  his  will  is  utterly  void. 

The  mere  efflux  of  time  has  never,  I  appre- 
hend, been  adjudged  sufficient  to  admit  a  will 
to  be  read  without  proof.  The  note  to  Doe  v. 
Brabant,  4  T '.  R.,  709,  is  very  short  and  un- 
satisfactory. It  is  said  that  the  Master  of  the 
Rolls  had  decided  that  a  will  above  30  years 
years  old  should  be  read  without  proof.  I  do 
not  find  that  this  doctrine  is  supported  by  the 
cases,  and  therefore  think  it  can  only  be  cor- 
rect when  the  antiquity  of  the  instrument  is 
connected  with  possession  or  other  circum- 
stances. A  doctrine  repugnant  to  this,  and 
resting  merely  on  the  existence  of  the  instru- 
ment for  more  than  30  years,  has  never  been 
225*]  judicially  recognized  in  this  *State ; 
and,  if  introduced,  would  be  an  experiment  of 
very  dangerous  tendency. 

The  case  of  M'Kenire  v.  Fraser,  9  Ves.,  5, 
was  relied  on.  Upon  examination,  it  is  far 
from  being  satisfactory.  The  handwriting  of 
two  of  the  witnesses  was  proved,  and  no  ac- 
count could  be  given  of  the  third.  The  will 
being  above  30  years  old,  and  the  testator  hav- 
ing been  dead  for  twenty  years,  an  objection 
was  made  to  the  proof  of  the  will.  The  Master 
of  the  Rolls  said  he  could  not  see  any  distinction 
in  this  respect,  between  a  will  and  a  deed,  ex- 
cept that  the  former,  not  having  effect  till  the 
death,  wants  a  kind  of  authentication  which  the 
other  has  ;  that  is,  from  the  nature  of  the  sub- 
ject ;  "  but,  in  this  case,"  he  added,  "  I  think 
the  proof  sufficient ;  for,  in  a  late  case,  in  the 
Court  of  K.  B.,  Cuntiffv.  Sefton,  2  East,  183, 
inquiry  of  the  same  kind  was  held  sufficient." 
The  case  referred  to  in  2  East  was  an  action 
on  a  bond,  attested  by  two  subscribing  wit- 
nesses ;  and,  after  diligent  inquiry,  no  account 
could  be  obtained  of  one  of  them.  Proof  was 
then  received  of  the  handwriting  of  the  other 
witness,  one  of  the  plaintiffs.  If  the  rule  ap- 
plied, in  the  present  case,  there  was  this  defect: 
here  the  witnesses  were  known  ;  they  are  now 
dead ;  no  attempt  was  made  to  prove  the 
handwriting  of  two  of  the  witnesses.  There 
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was  then  a  want  of  diligence.  Where  a  wit- 
ness cannot  be  found,  nor  any  account  of  him 
obtained,  nothing  more  can  be  done  but  when 
he  is  ascertained,  and  the  reason  of  his  non- 
production  is  satisfactory,  then  not  only  due 
diligence,  but  the  rule  that  the  best  evidence 
that  the  case  admits  of  shall  be  adduced,  de- 
mands the  proof  of  his  handwriting  if  prac- 
ticable. 

The  case  of  Jackson  v.  Laroway,  3  Johns. , 
Gas.,  283,  decides  that  a  will  concerning  real 
property  may,  under  certain  circumstances,  be 
given  in  evidence,  as  an  ancient  deed  ;  and  it 
is  laid  down  as  a  general  rule,  that  a  deed  ap- 
pearing to  be  of  the  age  of  thirty  years,  may 
be  given  in  evidence  without  proof  of  its  exe- 
cution, if  possession  be  shown  to  have  accom- 
panied it ;  and  where  no  possession  has  accom- 
panied it,  if  such  account  be  given  of  the  deed 
as  may  be  reasonably  expected,  under  all  the 
circumstances,  of  the  case,  *and  will  [*226 
afford  the  presumption  that  it  is  genuine.  The 
rule  is  founded  on  the  necessity  of  admitting 
other  proof,  as  a  substitute  for  the  production 
of  witnesses,  who  cannot  be  supposed  any 
longer  to  exist.  Where  no  possession  appears, 
other  circumstances  are  admitted  to  account 
for  it,  and  raise  a  legal  presumption  in  its 
favor.  In  that  case,  the  admission  of  the  will 
of  Leonard  Lewis  was  on  the  latter  ground  ;  for 
there  had  been  no  actual  possession  under  it  by 
the  plaintiff.  It  is  true  that  the  peculiar  situation 
of  the  property  afforded  an  explanation  of  the 
want  of  possession.  Yet,  had  possession  under 
the  will  been  deemed  the  only  test,  it  is  mani- 
fest that  the  court  would  not  have  allowed  the 
will  to  be  read.  The  decision,  then,  is  put,  not 
on  the  ground  of  possession,  but  other  facts 
proven,  which  raised  the  presumption  that  it 
was  genuine.  These  appear  to  have  been  the 
indorsements  on  it,  and  proof  of  the  handwrit- 
ing of  the  clerks  and  one  of  the  judges  who 
certified.  They  were  not  received  as  proof  of 
the  due  execution  of  the  will,  but  with  a  view 
to  show  the  antiquity  of  the  instrument,  and 
that  it  existed  at  the  periods  when  these  cer- 
tificates bear  date.  The  law  of  this  case  has 
never  been  overruled  and,  so  far  as  applicable, 
must  govern  the  present. 

The  paper  offered  as  the  will  of  Aert  Mid- 
dagh  bears  date  January  7,  1777.  By  it,  he 
devised  his  property  to  his  five  children,  in 
different  proportions. 

I  will  first  examine  how  stands  the  question 
of  possession  under  the  will.  The  testator 
devised  to  his  son  John  one  acre  and  a  half  of 
land,  joining  to  the  south  side  of  his  land  and 
the  remainder,  which  joined  the  acre  and  a 
half,  he  devised  to  his  daughters,  Margaretta 
and  Magdalena. 

By  the  evidence  stated  in  the  case,  it  appears 
that  John  Middagh  owned  a  house  and  lot  in  his 
father's  lifetime,  and  never  claimed  more  ;  and 
that  the  acre  and  a  half  devised,  adjoined  his 
house  and  lot  on  the  south;  that  Aert  Middagh 
died  possessed  of  all  the  property  described  in 
the  map  made  by  Jeremiah  Lot,  and  annexed 
to  the  case,  except  the  lot  where  John  Mid- 
dagh's  house  stood.  John  Read  testified  that 
he  never  heard  or  knew  that  John  Middagh 
exercised  any  control  over  any  part  of  the  land 
south  of  his  lot,  until  *after  his  father's  [*227 
death,  when  he  built  four  houses,  next  to  each 

COWEN  5. 


1825 


JACKSON  v.  LUQUERK. 


other,  on  the  ground  south  of  the  place,  where 
his  own  house  stood.  I  think  the  possession 
thus  taken  by  John  Middagh,  after  his  father's 
death,  must  be  considered  as  taken  under  the 
will ;  for  he  disclaimed  any  right  previously. 
It  is  not  stated  when  his  possession  commenced, 
or  when  the  houses  were  built,  but  it  may  be 
inferred  that  it  was  soon  after  his  father's 
death.  There  is  no  evidence  to  show  how  long 
this  possession  continued.  If  it  had  been  for 
30  years,  that  fact  would  have  been  sufficient 
to  admit  the  will  to  be  read. 

I  consider,  then,  the  evidence  thus  far  as 
establishing  the  proposition  that  a  possession 
under  the  will,  in  one  of  the  devisees,  is  made 
out. 

It  cannot,  I  think,  be  shown,  that  under  the 
rule  of  30  years  possession,  is  meant  that  where 
there  are  ten  devisees  of  separate  parcels  of  a 
testator's  estate,  to  ten  individuals,  a  posses- 
sion in  each  devisee  of  more  than  30  years, 
must  be  made  out,  before  the  will  can  be  read 
as  an  ancient  will.(a)  When  Margaretta  and 
Magdalena  entered  on  the  premises  under  the 
will,  does  not  appear  ;  but  the  deed  from  the 
former  to  the  latter,  dated  Oct.  18, 1793,  is  sat- 
isfactory evidence  that  it  was  as  early  as  that 
day.  This  was  nearly  30  years  previous  to 
the  trial.  I  admit  it  is  short  of  the  period  en- 
titling a  party  to  rest  on  length  of  possession  ; 
yet  it  is  a  circumstance  connected  with  the 
other  proofs,  going  to  support  the  presump- 
tion of  the  antiquity  and  genuineness  of  the 
will.  I  cannot  forbear  remarking,  it  is  mat- 
ter of  surprise  that  evidence  more  full  and 
conclusive,  as  to  the  holding  and  length  of  pos- 
session under  the  will,  by  the  different  devis 
ees,  had  not  been  laid  before  the  court.  I  in- 
cline, however,  to  think  that  enough  is  shown 
to  warrant  the  reading  of  it  in  evidence.  My 
opinion  is  not  founded  on  a  possession  of  30 
years  under  the  will  ;  for  to  that  extent  it  is 
not  made  out ;  but  on  the  other  alternative, 
that  there  are  circumstances  which  raise  the 
presumption  that  it  is  genuine.  They  are  the 
following  :  The  handwriting  of  one  of  the 
subscribing  witnesses,  long  since  dead,  is  sat 
228*J  isfactorily  *proven!  The  evidence  of 
the  possession  of  John  Middagh,  and  the  acts 
of  Margaretta  and  Magdalena,  tend  to  show 
the  antiquity  of  the  instrument,  and  its  prob- 
able authenticity,  as  fully  as  they  were  shown 
in  Jackson  v.  Laroway.  I  am,  therefore,  of  opin 
ion  that,  according  to  the  doctrine  laid  down 
in  that  case,  the  will  ought  to  be  received  in 
evidence  on  the  footing  of  an  ancient  deed. 

The  next  question  is,  whether  the  rights  of 
the  plaintiff  are  affected  by  the  partition  be- 
tween Margaretta  and  Magdaleua.  This  will 
depend  on  the  construction  of  the  words  in  the 
will :  "I  give  unto  my  other  two  daughters, 
Margaretta  and  Magdalena,  the  remainder  of 
my  land  which  joins  the  acre  and  a  half,  to  be 
equally  divided  between  them,  share  and  share 
alike  ;  and  to  be  to  them  for  and  during  their 
natural  life  ;  and  after  their  death,  then  to  be 
to  their  and  each  of  their  children  ;  and  to  be 
divided  between  them  share  and  share  alike." 
In  the  construction  of  wills.  I  adhere  to  the 
rule  laid  down  by  Ld.  Kenyon,  in  I lay  v.  Karl  of 
Coventry,  3  T.  H.,  85.  "  The  general  rule  which 
is  laid  down  in  the  books,  and  on  which  courts 

(a)  Fide  Jackson  v.  DttviH.aute,  123.  S.  P.  aatoacliHil. 
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alone  can,  with  any  safety,  proceed  in  the  de- 
cision of  questions  of  this  kind,  is  to  collect 
the  testator's  intention  from  the  words  which 
he  has  used  in  his  will ;  and  not  from  conject- 
ure. It  is  not  necessary  that  any  technical  or 
artificial  form  of  words  should  be  used  in  a 
will ;  but  we  must  collect  the  meaning  of  the 
testator  from  the  words  which  he  has  used;  and 
cannot  add  words  which  he  has  not  used." 
Whenever  words  have  received  a  judicial  de- 
termination, the  security  of  titles  requires  that 
such  construction  be  adhered  to.  The  words 
"  equally  to  be  divided,"  in  wills,  go  to  the 
quality  of  the  estate,  and  not  to  the  limitation 
of  it.  They  create  a  tenancy  in  common.  So, 
also,  in  deeds,  which  receive  their  operation 
from  the  Statute  of  Uses  ;  but  not  in  common 
law  conveyances.  (1  P.Wms.,  14;  1  Atk.,  493, 
494  ;  2  Atk.,  122;  3  Atk.,  525,  731;  IVes.,  115; 
2  Ves.,252,257;  Willes,  341;  1  Salk.,  391,392.) 

If  the  construction  put  on  these  words  be  cor- 
rect, then,  it  follows,  that  Margaretta  and  Mag- 
dalena, being  tenants  in  common  for  life,  had 
no  other  power  or  control  over  the  property 
devised  than  is  given  by  law  to  persons  hold- 
ing *such  estates.  They  cannot  claim  [*229 
that  the  words  "equally  to  be  divided"  are 
directory  as  to  a  partition.  The  testator  meant 
nothing  more  than  the  signification  which  the 
law  attaches  to  those  words.  If,  however, 
they  are  considered  as  directory,  that  partition 
be  made  between  the  tenants  in  common,  I  per- 
ceive no  cause  for  believing  that  the  testator 
intended  that  those  in  remainder  should  be  af- 
fected by  the  acts  of  the  tenants  for  life.  I 
cannot  suppose  that,  in  that  event,  he  had  any- 
thing more  in  view  than  that  Margaretta  and 
Magdalena  should  divide  the  premises  for  and 
during  their  lives,  so  that  each  might  have  a 
separate  possession.  It  is  highly  improbable 
that  the  testator  intended  to  sanction  the  divis- 
ion to  be  made  between  the  daughters  as  bind- 
ing on  their  children.  A  division  by  consent 
might  have  been  very  unequal,  at  the  time  when 
it  would  be  made.  Circumstances  may  have 
greatly  changed  the  relative  value,  at  the  de- 
cease of  either  of  the  tenants  for  life.when  the 
children  of  the  deceased  tenant  would,  in  my 
opinion,  become  entitled  to  their  share.  Why 
should  the  proper!}'  devised  to  them  be  ac- 
cepted, thus  fettered  and  impaired  in  value, 
by  the  act  of  the  tenant  for  life?  I  cannot  as- 
sfgu  a  motive,  to  induce  the  testator  so  to  sub- 
ject the  property  devised  to  his  grandchildren. 
They  were  equally  objects  of  his  bounty.  The 
power  now  claimed,  as  derived  from  the  will, 
was  not  necessary  for  the  beneficial  enjoyment 
by  the  daughters.  It  was  enough  for  them  to 
divide  for  themselves,  so  long  as  their  estates 
continued.  I  cannot,  therefore,  construe  these 
words  as  implying  an  intent  that  a  division 
made  by  the  testator's  daughters  should  be  bind- 
ing and  conclusive  on  their  children. 

But  it  is  contended  that  if  no  power  was 
•riven  to  divide,  so  as  to  effect  those  in  remain 
der,  then  the  children  of  the  daughters  would 
take  per  capita,  so  that  if  Margaretta  had  one 
child,  and   Mnpdnlcna   ten.    they  would  take 
equally.   I  think  this  is  n  mistaken  view  of  the 
devise.     The  latter  clause  is,  "  and  after  their 
death,  then  to  be  to  their,  and  each  of  their  chil 
dren.  and  to  be  divided  between  them  share  and 
i  share  alike."     The  argument  supposes  that,  by 
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denying  the  power  of  the  tenant  for  life  to 
23O*]  bind  those  in  remainder,  the  *devise  is 
to  receive  such  construct  ion;  and  further,  that 
a*  long  as  either  of  the  daughters  are  alive,  the 
grandchildren  can  take  nothing.  I  consider  the 
will  as  giving  a  tenancy  in  common,  for  life,  to 
each  of  "the  daughters,  with  no  other  powers 
than  such  as  are  incident  to  that  estate;  and  the 
words,  '  'after  their  death, "  are  to  be  understood, 
that  upon  the  death  of  either,  the  quantity  or 
portion  of  the  estate  of  which  the  daughter,  so 
dying  was  seised  as  a  tenant  in  common  for 
life,  became  vested  in  her  children,  as  tenants 
in  common  in  fee. 

What,  then,  were  the  powers  of  the  daugh- 
ters, as  to  a  partition  ?  As  a  general  proposi- 
tion, it  may  be  laid  down  that  partition,  so  as 
to  affect  the  inheritance,  is  not  one  of  the  inci- 
dents to  a  tenancy  for  life.  (2  Bl.  Com.,  122.) 
The  estate  devised  to  the  grandchildren  is  a 
vested  remainder,  though  to  be  enjoyed  in 
fnturo,  which  nothing  can  defeat  or  set  aside. 
(2  Bl.  Com.,  169.)  It  would,  therefore,  seem 
to  be  inconsistent  with  the  nature  of  the  estate, 
to  turn  that,  which  was  a  tenancy  in  common 
in  all  the  land  devised  to  Margaretta  and  Mag 
daleua,  to  a  tenancy  in  common  in  the  divided 
share  of  the  tenant  for  life. 

Tenants  in  common  are  compellable,  by  stat- 
ute, to  make  partition;  which  they  were  not,  at 
common  law.  (2  Bl.  Com.,  193  ;  Co.  Litt.,  198 
b,  sec.  318.)  The  partition  between  Margaretta 
and  Magdalena,  was  voluntary,  and  undoubt- 
edly valid  as  between  themselves;  but  its  opera- 
tion was  necessarily  limited  by  the  power  inci- 
dent to  an  estate  for  life,  by  the  common  law. 
The  law  is  correctly  laid  down  in  Pledgard  v. 
La,ke,  Cro.  Eliz.,  718  ;  5  Bac.,  862.  The  case 
was  this  :  A,  tenant  for  life,  remainder  to  B, 
in  tail ;  he,  in  remainder,  lets  for  years,  to  be- 
gin after  the  death  of  tenant  for  life  ;  the  ten  - 
ant  for  life  afterwards  suffers  a  recovery, with 
voucher  of  him  in  remainder  in  tail,  and  dies. 
It  was  held  that  the  lease  shall  take  place  ;  for 
the  lessee  may  falsify  the  recovery,  either  by 
the  common  law  or  statutes;  for  the  tenant  for 
life  hath  no  power  to  bar  him  in  remainder, 
without  his  assent  or  concurrence,  as  the  ten- 
ant in  tail  in  possession  hath.  (1  Co.,  62;  Poph., 
6.)  The  principle  of  this  case  applies  to  the  one 
before  us.  The  tenant  for  life  had  no  power 
231*]  *to  change  or  alter  the  tenancy  in  com- 
mon, which  those  In  remainder  held  in  the  prem- 
ises devised  to  Margaretta  and  Magdalena.  A 
partition  does  not  change  the  claim,  by  confin- 
ing it  to  a  divided  parcel.  The  partition  was 
not  made  in  pursuance  of  any  statute;  nor  was 
it  sanctioned  by  consent  of  those  in  remainder. 
In  England,  by  the  Statute  31  Hen.  VIII. ,  ch. 
1,  joint  tenants,  and  tenants  in  common,  of  es- 
tates of  inheritance,  were  compellable  to  make 
partition.  The  32  Hen.  VIII.,  ch.  32.  gave  the 
like  remedy  to  joint  tenants  and  tenants  in  com- 
mon, for  life  or  years.  (5  Bac.,  699.) 

The  Act  of  Feb"  6. 1788,  to  compel  joint  tenants 
and  tenants  in  common  to  make  partition  (2 
Greenl.,  ed.  L.  N.Y.,  13),  contains  substantially 
the  same  provisions.  The  2d  section  of  this  Act 
declares  that  tenants  in  common  for  life,  and 
where  one  has  an  estate  with  others  that  have 
estates  of  inheritance  or  freehold,  may  be  com- 
pelled to  make  partition;  but  that  no  such  parti- 
tion shall  be  prejudicial  to  persons,  other  than 
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such  as  be  parties  to  the  same.  The  tenants 
for  life  could  not,  by  their  individual  act.  prej- 
udice the  rights  of  the  lessors  of  the  plaintiff. 

I  am,  on  the  whole,  of  opinion  that  a  new 
trial  be  granted,  with  costs  to  abide  the  event. 

New  trial  granted. 

Criticised— 17  Wend.,  128. 

Cited  in— 5  Cow.,  374 :  1  Wend.,  413 ;  7  Wend.,  374 : 
11  Wend.,  602;  4  Den.,  214;  4  N.  Y.,  63;  5  N.  Y.,  134; 
62  N.  Y.,  552 ;  1  Keyes,  268 ;  2  Abb.  App.  Dec.,  36 ;  1 
Barb.,  108;  2  Barb.,  131 ;  6  Barb..  115;  11  Barb.,  539: 
45  Barb.,  451 ;  33  How.  Pr.,  488 ;  30  How.  Pr.,  235 ;  17 
Abb.  Pr.,  133;  10  Bos.,  119:  1  Bradf.,  293;  Tuck.,  419. 
442:  63  How.  Pr.,  313. 


WHEELER  «.  RAYMOND. 

1.  Set-Off —  Action  on  a  Judgment,  in  Name 
of  Judgment  Creditor,  for  Benefit  of  Assignee — 
Defendant  cannot  Set- Off  Debt  Due  from  As- 
signee. 2.  Pleading. 

In  an  action  on  a  judgment,  in  the  name  of  a 
judgment  creditor,  for  the  benefit  of  an  assignee  of 
the  judgment,  the  defendant  cannot  set  off  a  debt 
due  to  him  from  the  assignee. 

It  seems  that  a  plea  of  set-off  is  inadmissible  un- 
der our  Statute,  1  R.  L.,  515 ;  but  the  defendant  can 
avail  himself  of  it  by  notice  only,  with  the  general 
issue. 

Whether  a  notice  of  set-off  is  available  with  the 
plea  of  mil  tiel  record,  to  a  declaration  in  debt  on 
judgment,  quaere. 

In  an  action  by  one  in  his  own  name,  for  a  debt 
due  to  him  in  trust  for  another,  the  defendant  can- 
not set  off  a  demand  against  the  cestui  que  trust. 

Where  W.  assigned  a  judgment  to  L.  and  K.,  who 
gave  notice  to  the  debtor,  and  then  assigned  to  R., 
who  assigned  to  another,  notice  of  the  last  two  as- 
signments not  being  given  to  the  debtor:  in  debt.on 
this  judgment  by  the  last  assignee,  in  the  name  of 
W.;  held,  that  the  debtor  could  not  set  off  a  demand 
due  to  him  from  R,  while  the  latter  owned  the  judg- 
ment. 

Citations-8  Johns.,  152 :  1  R.  L.,  515  :  Stats.  2  and 
8,  Geo.  II.;  3  Johns.,  263 : 1  T.  R.,  623,  621,  2 ;  10  John., 
396;  13  Johns..  22. 

ON  demurrer  to  the  rejoinder.  The  declara- 
tion was  in  debt  on  a  judgment  of  this 
court  in  January  Term,  1820,  for  $1,039.30. 

*Plea,  that  Sept.  18,  1820,  the  plaint-  [*232 
iff,  by  an  instrument  in  writing,  sealed,  and 
set  forth  by  the  plea,  in  hcec  verba,  acknowl- 
edged to  have  been  f ullv  satisfied  for  all  claims 
or  demands  he  had  against  the  defendant,  by 
virtue  of  the  judgment,  and  consented  on  his, 
(the  plaintiff's)  part,  that  the  sheriff  should 
discharge  the  defendant  from  imprisonment. 

Replication,  as  to  parcel  of  the  judgment, 
viz. :  as  to  $189.84,  and  $353.50— $543,34  ;  that 
after  the  judgment  was  recovered,  and  before 
this  suit  was  commenced, viz. :  Feb.  1,  1820,  the 
plaintiff  assigned  the  $189. 84  to  Samuel  Lush, 
whereof  the  defendant,  on  the  same  day,  had 
notice;  and  that  Lush,  Feb.  6,  1820,  before  this 
suit  was  commenced,  assigned  that  portion  of 
the  judgment  to  Jonathan  Roberts;  and  further, 
that  Feb.  1,  1820,  and  before  this  suitwas  com- 
menced, the  plaintiff  as  signed  to  Elias  Kane, 
$353,50,  other  parcel  of  the  judgment,  whereof 
the  defendant,  on  the  same  day,  had  notice  ; 
and  that  Kane, before  this  suit  was  commenced, 
viz.:  Feb.  7,  1822.  assigned  the  $353.50  to  Jona- 
than Roberts ;  and  the  whole  $543.34,  part  of. 
the  judgment.being  thus  vested  in  Roberts.that 
he  (Roberts),  before  this  suit  was  commenced, to 
wit:  Aug.  25, 1822,  assigned  the  $543. 34  to  Jona- 
than E.  Robinson ;  and  that  this  suit  was  com- 
menced, and  is  prosecuted  for  his  benefit.  No 
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notice  to  the  defendant  of  the  assignment  to 
Roberts  or  Robinson  was  averred  ;  and  as  to 
the  residue,  not  assigned,  the  plaintiff  entered 
a  nolle  prosequi. 

Rejoinder,  that  Jonathan  Roberts,  before  the 
exhibiting  of  the  bill  of  the  plaintiff  in  this  be- 
half, to  wit :  Feb.  7,  1822.  was  indebted  to  the 
defendant  in  $3,000,  for  the  work,  &c.,  for 
goods,  &c. ,  and  for  money,  &c.  (to  the  usual 
effect  of  a  general  notice  of  set-off),  and  that 
the  defendant  was  willing  to  set  off  so  much 
of  the  debt  due  to  him,  as  should  amount  to 
the  sum  claimed  by  the  plaintiff,  in  behalf  of 
the  assignee. 

General  demurrer  and  joinder. 
233*]      *Mr.  W.  H.  Maynard,  in  support  of 
the  demurrer. 

Mr.  E.  Cowen,  contra. 

Curia,  per  WOODWORTH.  J.  The  questions 
presented  by  the  demurrer  are  : 

1.  Whether,  in  a  court  of  law,  a  set-off  can 
be  allowed  against  a  cestui  que  trust,  in  an  ac- 
tion commenced  by  the  trustee  ;  and, 

2.  If  it  can,  whether  the  form  of  pleading  is 
not  confined  to  the  general  issue,  with  notice. 

The  general  doctrine,  that  the  rights  of  an 
assignee  of  a  chose  in  action  will  be  protected, 
and  that  the  court  will  look  to  the  parties  in 
interest,  is  well  established.  This,  however, 
must  be  understood  as  applicable  to  cases 
where  the  principle  may  be  enforced,  without 
departing  from  the  forms  of  proceeding  in  a 
court  of  law.  In  Tattle  v.  Beebe,  8  Johns., 
152,  the  defendant  was  permitted  to  set  off  two 
bonds  executed  by  the  plaintiff  to  third  per- 
sons, and  by  him  assigned  to  the  defendant. 
In  this  case,  the  Statute  for  the  Amendment 
of  the  Law,  1  R.  L.,  515,  interposed  no  impedi- 
ment ;  for  the  plaintiff  on  the  record  was  the 
debtor,  and  the  person  liable  to  pay  the  money 
on  the  bonds  assigned.  A  different  case  is  pres- 
ented, when  the  set-off  relied  on  is  not  against 
the  plaintiff,  but  the  cftitui  que  tru«t. 

The  question,  then,  is,  has  the  Statute  pro- 
vided for  such  a  case.  If  it  has  not,  it  will 
not  be  pretended  that  the  defense  is  valid  at 
law.  The  Act  has  reference  to  persons  deal- 
ing together,  or  being  indebted,  and  having 
demands  against  each  other.  In  such  cases, 
when  one  sues  the  other,  a  set-off  is  allowed. 
But  can  it  be  said  that  a  set-off  against  a 
ctxtui  que  truttt  will  satisfy  these  words  ?  The 
plaintiff  on  the  record  is  a  stranger  to  the  set- 
off.  It  is  not  a  demand  against  him ;  and 
seems  not  to  be  within  the  provisions  of  the 
Act.  I  admit  that  the  statute  should  be  con- 
strued liberally  ;  but  that  will  not  justify  the 
court  in  extending  it  to  cases  not  foreseen  when 
it  passed  and,  perhaps,  on  that  account,  not 
provided  for.  Ours  is  substantially  the  same 
us  the  English  Statute,  2  and  8  Geo.  II. ;  ex- 
234*]  cept  that,  by  the  *latter,  the  set  off 
may  be  pleaded  in  bar,  or  given  in  evidence 
under  the  general  issue ;  and  no  provision  is 
made  for  the  recovery  of  the  defendant's  de- 
mand, when  it  exceeds  the  plaintiff's.  By  our 
statute  the  defendant  is  allowed  to  plead  the 
general  issue  only,  with  notice;  and  if  it  ap- 
pears that  the  plaintiff  is  over  paid,  then  the 
jury  shall  find  a  verdict  for  the  defendant, 
and  certify  to  the  court  how  much  they  find 
the  plaintiff  indebted  to  him,  more  than  the 
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sum  demanded  ;  and  the  defendant  shall  have 
judgment  and  execution  for  the  balance. 

This  part  of  the  statute  plainly  shows  that 
the  set-off  must  be  against  the  plaintiff  on  the 
record  ;  for,  in  all  the  cases  where  a  set-off  is 
permitted,  the  right  is  expressly  given  ;  and 
the  jury  are  required  to  certify  the  balance  due 
to  the  defendant.  The  court  have  no  author- 
ity to  restrict  the  plain  words  of  the  Act ;  and 
decide  that,  in  certain  cases,  a  defendant  may 
have  judgment  and  execution  for  the  sum 
certified  ;  but  in  others,  like  the  present,  so 
much  only  shall  be  set  off,  as  will  satisfy  the 
plaintiff's  demand.  The  court  have  no  such 
dispensing  power  ;  and,  as  it  is  a  conceded 
point  that  no  balance  can  be  certified,  judg- 
ment entered,  or  execution  issued  against 
Wheeler,  the  plaintiff,  for  money  that  Roberts 
may  be  in  arrear  to  the  defendant.  I  have  no 
hesitation  in  saying  the  case  is  not  provided  for 
by  the  Act. 

In  Ruggles  v.  Keeler,  3  Johns. ,  263,  the  de- 
fendant in  the  court  below  proved  that  the  note 
had  been  sold  to  Walker  Lewis;  and  offered  to 
prove  as  a  set  off,  that  Lewis  was  indebted  to 
the  defendant.  This  was  objected  to,  on  the 
ground  that  it  was  more  than  six  years  since  a 
right  of  action  accrued  to  the  defendant.  The 
evidence  was  excluded.  On  a  writ  of  error,  the 
judgment  was  reversed.  This  court  held,  that 
the  defendants  may  set  off  demands  against  the 
plaintiff,  arising  when  both  parties  resided  in 
Conn.,  and  which,  if  sued  for  there,  would  be 
barred  by  the  Statute  of  Limitations  in  that 
State,  provided  six  years  had  not  elapsed  since 
the  plaintiff  came  into  this  State.  The  ques- 
tion, whether  a  set-off  against  Lewis  was  admis- 
sible, allowing  the  demand  not  to  be  barred, 
was  never  raised  by  the  counsel,  *nor  [*235 
considered  by  the  court.  It  is  not,  therefore,  an 
authority  on  the  point  before  us. 

The  English  Statute  may  be  satisfied  by  al- 
lowing a  set  off  against  a  cestuique  trunt,  of  so 
much  of  a  debt  due  from  him  to  a  defendant, 
as  will  satisfy  the  plaintiff's  demand.  On  this 
ground,  I  apprehend,  the  court  enforced  the 
right  of  an  assignee  of  a  chose  in  action, 
against  the  cestui  que  trust,  in  the  case  of  Bot- 
tomky  v.  Brooke,  referred  to  by  Ashurst,  /.,  in 
Winch  v.  Keeley,  1  T.  R.,  623.  The  defendant 
pleaded  that  the  bond  was  given  for  securing 
money  lent  to  him  by  Mrs.  Chancellor,  and 
was  given  by  her  direction  to  the  plaintiff,  in 
trust  for  her;  and  that  Mrs.  Chancellor,  before 
the  action  brought,  was  indebted  to  the  de- 
fendant in  more  money  than  the  amount  of 
the  bond.  To  this  plea  there  was  a  demurrer, 
which  was  withdrawn  by  the  advice  of  the 
court.  Vide\  T.  R.,  621,  2,  Lawrence  aryuendii. 
They  did  not  look  to  the  plaintiff,  on  the  rec- 
ord ;  but  to  the  .person  beneficially  interested. 
It  is  evident  the  court  considered  the  statute 
as  placing  no  impediment  in  the  way  of  the 
defense.  But  our  statute  gives  right  to  a  de- 
fendant, who  interposes  a  s<'t-off,  which  can- 
not be  exercised  against  the  cfxlui  que  tritut  : 
and,  consequently,"  it  cannot  be  extended  to 
such  a  case. 

The  case  of  AI*»]>  v.  Cain**,  10  Johns.,  8%. 
is  in   point.     The  defendant  pleaded  a  set-off 
against  Riley;  in  action   by  Alsop  and  others, 
and  averred  that  Riley  was  the  person  benefi 
cially  interested  ;  that  he,  by  the  plaintiff,  sold 
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the  goods  to  the  defendant ;  and  that  Bran- 
nan,  one  of  the  plaintiffs,  by  the  direction  of 
Riley,  assigned  the  demand  to  Fairchild.  It 
was  held  that  a  court  of  law  could  not  recog- 
nize and  settle  such  interfering  and  compli- 
cated trusts  ;  and  that  the  statute  allowing  set- 
offs  did  not  apply  to  the  case ;  inasmuch  as  the 
defendant  could  not  have  judgment  and  exe- 
cution against  the  plaintiff  for  any  balance  due 
from  him.  It  was  also  held  that  the  defend- 
ant, instead  of  pleading  the  set-off  in  bar,  ought 
to  have  pleaded  the  general  issue,  and  given 
notice  of  the  set-off,  according  to  the  direc- 
tions of  the  Act.  The  judgment  in  that  cause 
was  afterwards  affirmed  in  the  Court  of  Er- 
rors. (13  Johns.,  22.)  Cantine,  Senator,  was 
236*]  *of  opinion  that  the  defendant  might 
avail  himself  of  the  right  of  set-off,  though  not 
by  special  plea  :  but  admitting  the  plea  to  be 

§ood,  he  considered  the  replication  good  also, 
anford,  Senator,  was  of  opinion  that  wheth 
er  .the  plea  was  good  or  bad,  the  replication 
was  sufficient.  No  other  opinions  were  deliv- 
ered. It  is  manifest  that  the  doctrine  laid 
down  in  the  court  below  was  not  overruled — 
at  least,  there  is  no  evidence  of  the  fact  to  be 
collected  from  the  report ;  for  both  the  Sena- 
tors, who  delivered  opinions,  concurring  that 
the  replication  was  good,  it  may  be  presumed 
the  judgment  was  affirmed  on  that  ground. 
Had  no  other  opinion  been  delivered  than  that 
of  Mr.  Cantine,  it  could  not  be  ascertained  that 
a  single  member  of  the  court  considered  the  de- 
fense available  in  any  shape.  The  decision  of 
that  point  did  not  become  necessary,  according 
to  the  view  taken.  The  plea  of  set-off  in  bar  was 
considered  bad  by  the  court  below,  as  not  being 
authorized  by  the  statute.  The  decision  on  error 
may  have  turned  on  this;  but  whether  it  did  or 
not,  it  cannot  be  collected  that  the  doctrine  of 
the  Supreme  Court  was  overruled. 

I  am,  on  the  whole,  of  opinion  that  the  de- 
fense is  not  available  at  law. 

It  becomes  unnecessary  to  consider  whether 
a  defendant  may  interpose  a  plea  of  set-off , when 
the  action  is  commenced  on  a  judgment,  on 
the  ground  that  the  general  issue,  in  such  case, 
being  nul  tielrecord,  there  cannot  be  a  trial  by 
jury.  The  defense  not  being  available  by  any 
form  of  pleading,  the  plaintiff  is  entitled  to 
judgment  on  the  demurrer. 

Judgment  for  the  plaintiff. 

Affirmed— 9  Cow.,  295. 

Cited  in— 6  Cow., 694:  7  Cow.,  453;  9  Cow.,  299:  3 
Wend.,  18, 402 ;  5  Wend.,  350 :  7  Wend.,  236 : 1  Hill,  554; 
1  Page.  112;  39  Am.  Dec.,  300  (1  Finn.,  236 ;  1  Burr.,  65). 
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Evidence — Register*  of  Birtlts,  &c. ,  Competent  to 
Prove  Pedigree — Hearsay,  Showing  General 
Reputation,  Admissible  for  Same  Purpose — 


Proof  of  Identity — Prima  Facie  Evidence  that 
Patentee  of  Land  and  Ancestor  Were  Same 
Person. 

The  general  rule  is,  that  registers  of  births,  mar- 
riages and  burials  are  competent  evidence,  on  a 
trial,  to  prove  a  pedigree ;  and  when  the  original  is 
of  a  public  nature  (e.  (/.,  the  records  of  the  Reformed 
Dutch  Church  in  the  City  of  N.  Y),  a  sworn  copy  is 
admissible. 

Hearsay  in  the  family,  and  among  relations,  tradi- 
tion, and  any  thing  which  shows  a  general  reputa- 
tion, is  also  admissible  to  establish  a  pedigree. 

Producing  letters  patent  to  one,  and  then  tracing 
a  descent  from  one  of  the  same  name,  are,  prima 
facie,  evidence  that  the  patentee  and  ancestor  are 
the  same  person ;  and  it  lies  with  the  defendant  to 
rebut  this,  by  showing  another  of  corresponding 
name,  age,  &c.,  or  in  some  other  way. 

The  nature  and  force  of  evidence  derived  from  a 
register  of  births,  marriages,  &c.,  in  establishing  a 
pedigree:  and  what  is  sufficient,  connected  with 
proof  of  search  in  the  register,  its  dates,  and  other 
evidence  as  to  the  family,  to  require  the  question  of 
pedigree  to  be  submitted  to  a  jury,  and  prima  facie. 
sufficient  to  establish  it. 

Proof  of  identity,  either  of  the  plaintiff  or  defend- 
ant, with  one  named  in  the  contract,  &c.,  proved,  is 
never  necessary  in  the  first  instance.  Producing 
the  contract,  bearing  the  same  name  with  the  party 
in  the  suit,  is,  prima  facie,  sufficient ;  and  throws  it 
upon  the  other  party  to  produce  evidence  against 
the  identity. 

Citations— Peak.,  9:  Cowp.,  591;  3  T.  R.,  723;  8 
Johns.,  128;  15  Johns.,  226;  13  Johns.,  518 ;  ICampb.. 
196 ;  4  Campb.,  34. 

EJECTMENT  for  land  in  Halfmoon,  in  the 
County  of  Saratoga,  tried  at  the  circuit  in 
that  county  June  9,  1824,  before  Nelson,  Cir- 
cuit Judge. 

On  the  trial,  it  appeared  that  the  defendant, 
and  those  under  whom  he  claimed  had  pos- 
sessed the  land  for  30  or  40  years,  but  no  ad- 
verse possession  was  made  out ;  and  the  main 
question  was,  whether  certain  testimony.which 
will  be  found  stated  at  large  in  the  opinion  of 
the  court,  was  admissible  to  establish  the  ped- 
igree of  the  lessors  of  the  plaintiff.  Certain 
parts  of  the  evidence  were  objected  to  as  in- 
admissible, by  the  defendants'  counsel.  They 
were,  however,'received  by  the  judge  ;  but  on 
hearing  the  whole  of  the  testimony  which  the 
plaintiff  produced,  he  directed  a  nonsuit,  on 
the  ground  that  William  Appel,  from  whom 
the  plaintiff  claimed  to  derive  title,  was  not 
sufficiently  indentified  with  the  one  of  the 
same  name  in  the  patent  under  which  they 
claimed.  The  case  at  bar,  therefore,  involved 
the  two  questions,  whether  the  testimony  was 
competent  to  show  pedigree ;  and,  also,  wheth- 
j  er  there  there  was  sufficient  to  go  to  the  jury 
I  upon  the  identity  of  the  patentee. 

The  whole  is  so  fully  stated  by  the  court, 
that  it  need  not  be  farther  noticed  here. 

Mr.  J.  L.  Wendell,  for  the  defendant,  moved 
to  set  aside  the  nonsuit,  and  for  a  new  trial ; 
and  he  cited  Jackson  v.  Goes,  13  Johns.,  518, 
523  ;  Daniel  v.  North,  11  East,  372  ;  Jackson  v. 
Boneham,  15  Johns.,  226,  228  :  Berkeley  Peer- 
age *case,  4  Campb.,  401,  409  ;  1  Phil.  [*238 
Ev.,  186  ;  Rich  v.  Johnson,  2  Str.,  1142. 


NOTE.— Evidence  of  pedigree. 

Family  recorcte,  church  registers,  registers  of  Mrths, 
marriages  and  deaths,  <tc.,  are  competent  to  prove 
pedigree.  Jackson  v.  Cooley,  8  Johns.,  128 ;  Jackson 
v.  Browner.  18  Johns..  37 :  Russell  v.  Jackson,  22 
Wend.,  277 :  People  v.  Fulton  Fire  Ins.  Co.,  25  Wend., 
205;  Caujolle  v.  Ferrie,  26  Barb.,  177;  23  N.  Y.,  90; 
Arms  v.  Middle! on,  23  Barb.,  571 ;  Hunt  v.  Johnson, 
19  N.  Y.,  279 ;  Greenwood  v.  City  of  New  Orleans,  12 
La,  Ann..  436 ;  Barry  v.  Waring,  2  Har.  &  G.,  103 ; 
Kennedy  v.  Doyle,  92  Mass.  (10  Allen),  161 ;  Ryerson 
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v.  Grover,  1  N.  J.  L..  458;  Clark  v.  Trinity  Church,  5 
Watts.  &  S.  266 ;  Collins  v.  Grantham.  12  Ind.,  440  ; 
Wiseman  v.  Cornish,  8  Jones  (N.  C.)  L.,  218 ;  Clara 
v.  Ewell,  2  Cr.  C.  C.,  208,  Lewis  v.  Marshall,  5  Pet., 
469 :  Blackburn  v.  Crawford,  3  Wall.,  175. 

Contra,  when  recent,  and  the  party  who  made 
them  is  in  court  or  can  be  produced.  Leggett  v. 
Boyd,  3  Wend.,  376 ;  Kobbe  v.  Price,  14  Hun,  55 ; 
Curtis  v.  P  atton,  6  Serg.  &  R.,  135 :  Campbell  v. 
Wilson,  23  Tex..  252.  See,  generally,  Greenl.  Ev.. 
Vol.1.,  sees,  103-105,  notes  and  authorities  there  cited. 
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Messrs.  G.  W.  Kirttand  and  8.  O.  Huntington. 
contra,  cited  1  Phil.  Ev.,  321,  325,  326 ;  Adams 
on  Eject.,  55,  56,  252,  253  :  2  Bl.  Com.,  209 ; 
Peak.  Ev.;  309,  310,  355  ;  Pow.  on  Dev.,  184 ; 
Rob.  on  Wills,  297  ;  11  Mod.,  128  ;  8  East,  566  ; 
2  Phil.  Ev.,  188  ;  15  East,  294,  note  a  ;  5  Burr., 
2604  ;  1  Cai.,  84  ;  Cowp.,  217  ;  ICampb.,  196  ; 
4  Campb. ,  34  ;  Woodf .  L.  &  T.  ,489 ;  2  W.  Bl. , 
1099  ;  3  Johns.  Gas.,  109,  118  ;  10  Johns.,  377; 
Cowp.,  102  ;  2  Johns.,  573. 

Ouria,  per  WOODWORTH,  J.  Sept.  10, 1708, 
a  patent  was  granted  to  William  Appel,  in 
eluding  the  premises  in  question.  The  lessors 
of  the  plaintiff  claim  to  be  his  heirs  at  law. 

At  the  trial,  a  sworn  copy  of  certain  entries 
of  baptisms  and  marriages,  in  the  records  of 
the  Reformed  Protestant  Dutch  Church  in  the 
City  of  N.  Y.,  was  given  in  evidence,  to  prove 
the  pedigree  of  the  lessors  of  the  plaintiff  ;  by 
which  it  appeared,  that  May  26,  1695,  one 
William  Appel  and  his  wife  had  a  son  baptized 
by  the  name  of  Simon  ;  that  in  1719,  Magda- 
lena,  and  Sept.  24,  1721,  Gertruig,  daughters 
of  Simon  Appel,  were  also  baptized  ;  and  that 
Aug.  25,  1743,  Magdalena  Appel  was  married 
to  Abraham  Pelts. 

In  almost  all  the  books,  which  treat  on  the 
subject  of  evidence,  it  is  laid  down  that  the 
register  of  births,  marriages  and  burials  is 
competent  evidence  ;  and  wherever  an  original 
is  of  a  public  nature,  and  admissible  in  evi- 
dence, an  examined  copy  will  equally  be  ad- 
mitted. (Phil.,  320. 306  ;  Peake,  86  ;  Bull.  N. 
P.,  247.)  This  rule  is  necessary,  as  well  for 
the  security  of  the  instrument  as  for  the  con- 
venience of  the  public.  In  addition  to  this, 
the  hearsay  evidence  of  pedigree  was  compe- 
tent, and,  of  itself,  sufficient. 

Baron  Gilbert,  in  his  treatise  on  Evidence, 
112,  lays  down  the  rule,  that  hearsay  is  good 
evidence  to  prove  who  is  the  grandfather,  when 
he  married,  what  children  he  had  ;  of  which 
239*]  *it  is  not  reasonable  to  suppose  the 
party  has  better  evidence. 

Bogert  testified  that,  from  conversation  in 
his  family  and  among  his  relations,  from  his 
infancy,  he  always  understood  and  had  been 
informed  that  Magdalena  Pelts  was  the  daugh- 
ter of  one  Simon  Appel,  and  that  Simon  was 
tiie  oldest  son  of  one  William  Appel.  Testi- 
mony as  to  pedigree  is  not  to  be  tested  by  the 
ordinary  rules  of  evidence.  It  forms  an  ex- 
ception to  the  general  rule.  Hence  it  is,  that 
anything  which  shows  a  general  reputation  is 
admissible  to  establish  it.  (Peake,  9.)  In  Cowp., 
591,  Goodriffhtv.  Moss,  Ld.  Mansfield  held  that 
tradition  is  sufficient  in  point  of  pedigree.  Ld. 
Kenyan  observed,  in  the  case  of  King  v.  Jnh. 
of  EriswfU.  3  T.  R.,  723  :  "I  admit  that  dec- 
larations of  the  members  of  a  family,  and  per- 
haps of  others  living  in  habits  of  intimacy  with 
them,  are  received  in  evidence  as  to  pedigrees  ; 
but  evidence  of  what  a  mere  stranger  has  said, 
has  ever  been  rejected  in  such  cases."  This 
doctrine  was  also  sanctioned  by  this  court,  in 
Jitfkwtn  v.  Cooley,  8  Johns.,  128.  In  Jackson  v. 
R<>nt,luim,  15  Johns.,  226,  a  sworn  copy  of  the 
records  of  the  Town  of  Stonington,  which  con- 
tained the  date  of  the  marriage  of  the  parents 
of  the  lessors,  and  the  time  of  the  birth  of  their 
children,  was  admitted.  In  the  opinion  deliv- 
ered, Thompson,  C/t.  «/.,  says,  "  we  do  not  per- 
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j  ceive  any  objection  to  the  admission  of  a  sworn 
j  copy  of  the  records,  as  evidence  of  the  family." 
If,  then,  the  evidence  was  properly  received, 
i  the  question  to  be  decided  is,  whether  William 
|  Appel,  mentioned  in  the  records  of  the  church, 
|  is  to  be  considered  the  person  to  whom  the 
|  patent  issued.     In  order  to  test  this  point,  let 
j  us  suppose  that  an  ejectment  had  been  com- 
!  menced  by  William  Appel,  in  his  lifetime,  to 
i  recover  the  possession,  and  that  he  was  the 
only  lessor  ;  would  not  the  production  of  the 
patent  be  all  that  was  necessary,  in  the  first  in- 
stance, to  make  out  a  title  ?  I  apprehend  this 
question  has  been  decided  by  our  courts.     In 
Jackson  v.  Goes,  13  Johns.,  518,  letters  patent 
to  Peter  Shultz,  one  of  the  lessors,  were  pro- 
duced.    The  defendant  proved  that  there  was 
another  person  of  the  same  name,  who  was  too 
young,  during  the  Revolutionary  War,  to  be 
*a  soldier  ;  and  that  the  lessor  himself  [*24O 
had  not  been  a  soldier.     Upon  that  evidence 
it  was  held  that  the  defendant  was  entitled  to 
judgment.     By  this  statement,  it  will  be  seen 
that  no  question  was  raised  whether  the  plaint- 
iff was  bound  in, the  first  place  to  prove  his 
identity, as  well  as  produce  his  patent.     On  the 
contrary,  the  right  of  the  defendant  to  go  into 
this  evidence  was  alone  contested.     The  coun- 
sel for  the  defendant  admitted,  on  the  argu- 
ment, that  the  lessor,  on  producing  the  patent 
was,  prima  facie,  entitled  to  recover.     Spencer, 
J.,  observes:  "In  this  action,    whenever  the 
plaintiff    introduces    a   deed    conveying    the 
premises  to  a  person,  of  the  name  of  his  lessor, 
it  is,  prima  facie,  evidence  that  the  lessor  is  the 
real  grantee  :  the  burden  of  disproving  this, 
and  repelling  the  presumption,  is   thrown  on 
the  defendant ;   and  he  may  prove  that  the 
deed  was  granted  to  a  different  person  of  the 
same  name."    Thompson,    G h.  J.,  observed 
that  it  was  always  open  to  a   defendant  in 
ejectment,  to  show  that  the  lessor  was  not  the 
person  intended  by  the  patent,  though  he  may 
bear  the  same  name.     The  cases  cited  by  the 
defendant's  counsel  from  1  Campb.,  196,  and 
4  Campb.,  34,  seem  to  contravene  this  rule. 
In  the  first  case,  the  action  was  to  recover 
copyhold  premises.     It  appeared  that  certain 
persons  of  the  same  name  with  the  lessors  had 
been  admitted  as  tenants  in  fee.     It  was  con- 
tended that  evidence  of  the  identity  of  the  per- 
sons admitted  ought  to  be  given.     Ld.  Ellen- 
borough  was  of  that  opinion,    holding    that 
there  was  not  sufficient  evidence  of  the  admis- 
sion of  the  lessors.     In  the    latter  case,    the 
issue  was  non  tut  factum  ;  the   witness  pro- 
duced was  unacquainted  with  the  defendant, 
and  testified  merely  that  a  person  executed  the 
bond,  in  the  name  of  the  defendant.     This  case 
does  not  apply  ;  for  the  proof  was  manifestly 
defective;  the   witness  not  knowing  that  the 
person  who  signed  the  bond,  was  of  the  same 
name  witli  the  defendant.     Dumpier,  ,/.,  ob- 
served, "that  some  evidence  of  identity  was 
I  indispensably  necessary  ;  and   that  even  pre- 
!  snming  that  the  person  who  executed,  was  of 
I  the  same  name,  he  asked,  how  did  it  appear 
!  that  it  was  the  defendant  sued  in  the  action  ? 
|  These  were  AYxj  /'/•/«*  eases;  and  however  re 
'  spectnble,    cannot  be    regarded  as   a   rule   of 
!  'decision  here,    in  opposition  to  the   [*U4  1 
i  practice  recognized  and  acted  upon  in  our  o\vn 
courts.     The   rule  we  have   adopted  is,   that 
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proof  of  identity  may  always  be  admitted, 
when  the  fact  is  questioned— leaving  to  the  de- 
fendant the  right  of  showing  that  the  plaintiff 
is  not  the  person  intended.  As  far  as  I  am 
acquainted,  the  course  of  practice  in  this 
State  has  corresponded  with  this  rule.  I  have 
never  known  a  case,  where^a  plaintiff,  having 
the  name  of  a  patentee  or  grantee,  was  re- 
ceived to  go  further  than  the  production  of  his 
deed  or  patent,  unless  the  presumption  of 
identity  was  first  repelled  by  the  defendant ; 
nor  where  the  production  of  a  bond  or  note  on 
trial,  was  not  holden,  prima  fade,  sufficient, 
against  a  defendant  of  the  same  name  with 
the  obligor  or  maker. 

If,  then,  William  Appel.  described  in  the 
records,  had  been  the  lessor,  his  identity 
would  be  presumed  until  disproved  by  the  de- 
fendant, because  there  is  no  proof  that  there 
ever  was  another  person  of  that  name.  The 
presumption  cannot  be  affected,  whether  he 
stands  before  the  court  as  a  lessor  or  the  an- 
cestor, under  whom  the  lessors  of  the  plaintiff 
claim.  The  presumption  is  not  founded  on 
the  circumstance  that  an  action  happened  to 
have  been  commenced,  but'on  this  :  the  pat- 
ent is  to  William  Appel ;  there  was  a  person 
of  that  name,  and  no  other  or  different  person 
is  proved  to  have  existed.  On  the  principles 
laid  down,  the  conclusion  is,  that  William 
Appel,  described  in  the  records,  was  the  pat- 
entee. 

The  next  question  is,  whether  the  evidence 
of  pedigree,  derived  from  the  records  of  bap- 
tisms, was  sufficient.  They  prove  that  Will- 
iam Appel  had  a  son  named  Simon  ;  that  one 
Simon  Appel  had  a  daughter  Magdalena  bap- 
tized in  1719  ;  and  another  daughter,  Gertruig, 
baptized  in  1721.  That  Simon  Appel,  men- 
tioned in  the  extract  of  baptism  in  1719,  was 
the  son  of  William,  is,  I  think,  to  be  presumed. 
The  presumption  is  considerably  fortified  by 
the  fact  that  William  appears  to  have  been  one 
of  the  sponsors.  But  it  may  be  asked  what  is 
the  use  of  allowing  the  registers  of  births, 
marriages  and  baptisms  ?  If  A  claims  that  B 
is  his  ancestor,  as  grandfather  ;  that  such  an- 
242*]  cestor  has  been  dead  a  *century,  and 
his  son  C  half  a  century ;  it  cannot  be  ex- 
pected that  living  witnesses  can  be  produced, 
to  prove  the  relationship  of  past  generations. 
He  may,  then,  resort  to  the  register.  What 
fact  does  that  establish  ?  It  may  appear  that  B 
was  married  ;  that  he  had  a  son  C  afterwards 
baptized  ;  that  C  afterwards  had  a  son  A  bap- 
tized ;  on  the  face  of  the  register,  it  does  not 
appear  that  A  was  the  son  of  C,  or  that  C  was 
the  son  of  B  ;  but  it  is  the  best  evidence  the 
nature  of  the  case  admits  ;  and  because  greater 
evils  are  apprehended  from  the  rejection  of 
such  evidence  than  its  admission,  the  law  has 
relaxed  the  general  rules  and  allowed  the  ex- 
ception. But  after  all,  the  evidence  would  be 
unavailing,  unless  the  law  presumed  that  the 
persons  named  in  the  register  were  the  ances- 
tors of  the  claimant,  they  all  bearing  the  same 
names — and  no  evidence  being  adduced  that 
there  had  ever  been  other  persons  of  that 
name.  From  the  search  made  by  Bogert,  the 
witness,  in  the  book  of  records,  for  a  great 
number  of  years,  and  nothing  appearing  to 
show  that  there  was  ever  any  other  William  or 
Simon  Appel  ;  from  the  fact  that  Simon  had 
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a  daughter,  Magdalena,  and  that  a  person,  of 
her  name,  was  married  in  1743  to  Abram 
Pelts  ;  from  the  dates  of  the  several  baptisms 
and  marriages  being  at  such  distance  of  time 
from  each  other  as  to  be  consistent  with  the 
claim,  I  think  it  may  be  presumed  that  these 
persons  are  descended  of  William  Appel  in  a 
direct  line.  The  testimony  of  Mrs.  Van  Deu- 
sen  proves  that  Magdalena  Pelts,  the  grand- 
mother of  one  of  the  lessors,  was  the  widow  of 
Abram  Pelts.  She  died  in  1795.  Her  age  is 
not  stated.  It  is  evident,  however,  she  was 
far  advanced  in  years,  as  her  granddaughter 
was  born  in  1771.  It  is  a  reasonable  presump- 
tion, that  she  is  the  person  whose  marriage  is 
certified  to  have  taken  place  in  1743. 

From  the  preceding  view,  it  follows  that  the 
judge  erred  in  directing  the  nonsuit.  The 
evidence  produced  by  the  plaintiff  was,  prima 
facie,  sufficient  to  entitle  him  to  recover. 

Whether  the  presumption  that  William  Ap- 
pel, named  in  the  certificate  as  the  patentee, 
has  been  repelled  by  the  evidence,  on  the  part 
of  the  defendant,  is  a  question  of  fact,  proper 
for  the  consideration  of  the  jury,  under  the 
direction  *of  the  court.  The  declara-  [*243 
tions  of  Mrs.  Pelts,  and  the  long  acquiescence, 
were  circumstances  bearing  on  this  question. 
It  would  be  premature,  in  this  court,  to  ex- 
press an  opinion  now  as  to  the  weight  of  testi- 
mony on  this  point,  until  a  jury  have  passed 
on  it. 

With  respect  to  the  possession,  it  was  not 
adverse  at  its  commencement,  nor  at  any  sub- 
sequent period.  Schauber,  the  first  possessor, 
declared  he  had  no  title.  He  sold  to  William 
King,  from  whom  the  defendant  received  the 
possession.  There  is  evidence  that  valuable 
improvements  have  been  made,  but  none  that 
the  possessors  claimed  title. 

I  am  of  opinion  that  the  nonsuit  be  set  aside, 
and  a  new  title  granted,  with  costs  to  abide  the 
event. 

Motion  granted. 

Cited  in— 9  Cow.,  150 ;  19  Wend..  442 ;  18  N.  Y.,  93  : 
8  Barb.,  583 ;  52  How.  Pr.,  384. 


DUNLOP  AND  MEIGS  v.  PATTERSON. 

1.  Witnesses — Objection  to  Competency  of,  too 
TMte  after  Appeal  *to  C.  P.  2.  Charge  of 
Court,  should  Include  suc?i  Views  as  to  Credi- 
bility of  Witnesses  as  the  Law  Requires  tfie 
Jury  to  Consider. 

Under  the  former  Statute,  seas.  41,  ch.  94,  sec.  17-19, 
allowing  and  regulating  proceedings  upon  appeal 
to  the  C.  P.  from  a  justice's  court ;  whether  a  wit- 
ness sworn  in  the  court  below,  without  objection  to 
his  competency  on  the  ground  of  interest,  could  be 
excluded  in  the  C.  P.  on  that  ground,  quaere. 

A  witness  not  sworn  in  the  court  below  was  inad- 
missible to  prove  such  interest  in  the  C.  P. 

It  seems  that  error  will  not  lie  for  the  mere  omis- 
sion of  a  court  to  charge  the  jury  upon  a  part  of  the 
evidence  or  matter  of  law,  to  which  the  attention  of 
the  court  was  not  drawn  by  the  party. 

But  if  they  comment  upon  a  piece  of  testimony 
given  to  the  jury;  and  teave  it  generally  open  for 
the  jury  to  pass  upon,  without  adding  such  views, 
as  to  its  credibility,  as  the  law  requires  the  jury  to 
consider,  the  judgment  will  be  reversed. 

Thus,  where  the  material  fact  in  a  cause  depend- 
ed, for  its  proof,  upon  the  testimony  of  F.,  a  single 
unsupported  witness,  who  swore  to  that  fact ;  but 
upon  whose  cross-examination  it  was  plain  that  he 
had  perjured  himself ,  either  in  the  cause  pending  or 
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in  a  former  cause  relative  to  the  same  matter ;  and 
the  court  charged  the  jury  that  he  was  competent : 
that  they  might  give  his  testimony  such  weight  as 
they  thought  it  deserved ;  that  it  was  in  some  meas- 
ure supported  by  R.  (a  witness  who  had  agreed  with 
the  testimony  of  F.  in  a  collateral,  immaterial  fact); 
and.  therefore,  entitled  to  that  additional  weight ; 
held,  that  the  jury  should  have  been  instructed  to 
disregard  F.'s  testimony ;  that  the  court  erred  in 
not  so  instructing  them ;  and  the  judgment  was,  for 
that  cause,  reversed  on  error,  upon  a  bill  of  excep- 
tions presenting  this  point. 

Citation— t  Laws,  sess.  41,  ch.  94,  sec- 19.  p.  83. 

ON  ERROR  from  the  Albany  C.  P.  The 
action  was  trover,  originally  brought  by 
the  defendant  against  the  plaintiffs  in  error, 
for  the  sloop  or  boat  William,  in  a  justice's 
244*]  *court  of  the  County  of  Albany.  A 
verdict  being  for  the  plaintiff  in  that  court,  the 
defendants  there  brought  and  prosecuted  an 
appeal  to  the  Albany  C.  P.,  pursuant  to  the 
former  Act,  sess.  41,  ch.  94,  sees.  17-19,  and 
the  cause  coming  on  to  be  tried  there,  Orin 
Fuller  was  offered  as  a  witness  on  the  part  of 
Patterson,  the  appellee.  The  appellants  ob- 
jected to  his  introduction,  on  the  ground  that 
he  was  interested  in  the  event  of  the  suit ;  and 
proposed  to  establish  his  interest  by  the  testi- 
mony of  John  O.  Cole,  who  was  not  sworn  be- 
fore the  justice's  court.  His  introduction  as  a 
witness  being  objected  to,  on  this  ground,  he 
was  excluded  by  the  C.  P.,  who  gave  as  an  ad- 
ditional reason,  that  it  did  not  appear  by  the 
justice's  return  that  Fuller  was  objected  to  as 
being  interested,  in  the  justice's  court.  The 
counsel  for  the  appellants  excepted  to  this  de- 
cision. 

Fuller  being  sworn,  stated  that  he  had  pur- 
chased the  boat  as  agent  for  the  appellee,  and 
swore  to  various  facts  tending  to  show  that  it 
belonged  to  him — as  that  he  bought  it  with  the 
appellee's  property,  being  in  trade  on  commis- 
sion for  the  appellee,  with  a  sign  importing  a 
commission  store.  Among  other  things,  how- 
ever, he  acknowledged,  in  a  course  of  cross- 
examination,  that  he  was  a  witness  in  a  cause 
between  other  parties,  in  which  the  property 
of  the  same  boat  was  in  question,  on  which 
occasion  he  swore  that  the  boat  was  his  own 
property,  and  afterwards  told  the  same  story 
to  Meigs ;  when,  in  truth,  at  each  time,  he 
knew  (as  he  said)  it  belonged  to  the  appellee. 
This  witness  was  supported,  as  to  a  few  col- 
lateral facts,  by  the  testimony  of  Valentine  W. 
Rathbone;  but  not  upon  the  main  question,  as, 
to  whom  the  boat  belonged. 

The  additional  facts  necessary  to  an  under- 
standing of  the  points  decided,  both  here  and 
in  the  court  below,  will  be  found  stated  in  the 
opinion  of  the  court. 

The  C.  P.  denied  a  motion  to  nonsuit,  the  ap- 
pellee ;  and  charged  the  jury  that  Fuller  was 
a  competent  witness  whose  testimony  should 
go  to  the  jury,  who  might  give  that  weight  to 
it  which  they  thought  it  deserved  ;  "that  his 
testimony  was  in  some  measure  supported  by 
that  of  Valentine  W.  Rathbone  and,  therefore, 
entitled  to  that  additional  weight ;  and  that  if 
the  jury  believed  the  testimony  of  Orin  Fuller, 
245*]  that  *is,  that  he  was  actually  trading 
upon  commission  under  the  said  plaintiff,  and 
was  trading  with  the  funds  of  the  said  plaint- 
iff, and  that  the  boat  in  question  was  pur- 
chased by  the  said  Orin  Fuller,  for  the  said 
plaintiff,  and  with  the  money  or  goods  of  the 
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said  plaintiff,  then  they  ought  to  find  a  verdict 
for  the  said  plaintiff,  for  the  value  of  the  said 
boat,  but  if  they  believed,  from  the  testimony 
before  them,  that  the  said  Orin  Fuller  was  not 
trading  upon  commission  under  the  said  plaint- 
iff, nor  with  his  funds,  but  was  trading  with  his 
own  funds,  and  had  bought  the  said  boat  with 
his  own  money  or  goods  ;  and  had  put  up  his 
sign,  and  held  out  to  the  world  that  he  was 
trading  as  a  commission  merchant,  merely  to 
defraud  his  creditors,  they  ought  to  find  a  ver- 
dict for  the  defendant." 

To  this  charge  the  appellants'  counsel  ex- 
cepted ;  and  the  jury  found  for  the  appellee 
$50  damages  ;  and  the  appellants  brought  error 
to  this  court. 

Mr.  J.  T.  B.  Van  Vechten,  for  the  plaintiffs 
in  error. 

Messrs.  Vanderheyden  and  Van  Antwerp, 
contra. 

Curia,  per  WOODWORTH,  J.  1  incline  to  the 
opinion  that  the  Court  of  C.  P.  decided  cor- 
rectly, in  disallowing  the  testimony  of  Cole, 
to  prove  Fuller  an  interested  witness.  He 
was  sworn  before  the  justice,  and  no  objection 
taken  to  his  competency.  When  a  cause  was 
brought  before  the  court  by  appeal,  the  Act  in 
question  declared  that  the  parties  should  pro- 
ceed to  the  hearing  on  an  examination  of  the 
same  witnesses  named  in  the  return,  that  were 
sworn  and  testified  before  the  justice,  unless 
they  should  have  been  objected  to,  and  ille- 
gally admitted.  (4  Laws,  sess.  41,  ch.  94,  sec. 
19,  p.  83.)  The  intention  of  the  Act  was,  that 
the  merits  of  the  cause  should  be  tried  on  ap- 
peal, by  the  same  witnesses  and  testimony 
given  in  the  court  below.  If  objections  to  the 
competency  of  a  witness  could  have  been 
raised,  for  the  first  time,  on  the  appeal,  the 
consequence  might  have^  been  that  the  evidence 
upon  which  the  recovery  was  had  would  have 
been  excluded  ;  and  if  so,  there  could  not  have 
been  a  trial  of  the  merits  upon  the  same  testi- 
mony. *Such  a  construction  of  the  [*246 
Act  would  have  given  an  undue  advantage  to 
the  party  omitting  to  take  the  objection  to  the 
competency  of  a  witness  in  limine,  and  reserv- 
ing it,  to  exclude  him  in  case  of  an  appeal.  It 
is  obvious  that  such  a  course  might  operate  as 
a  surprise  upon  the  adverse  party,  when,  per- 
haps, the  objection  might  have  been  obviated, 
if  taken  in  the  court  below.  Besides,  how 
could  it  have  been  known  that  the  appellant 
was  not  apprised  of  the  interest  of  the  witness 
on  the  first  trial  ?  If  it  was  known,  the  omis- 
sion to  object  might  well  have  been  considered 
a  waiver,  (a) 

The  next  question  is,  was  the  charge  of  the 
Court  of  C.  P.  correct.  In  deciding  this  point, 
we  cannot  take  into  view  any  omission  of 
the  judge  to  charge  the  jury  on  matter  of  law 
which  may  be  deemed  essential — especially 
when  the  attention  of  the  court  was  not  called 
by  the  counsel  to  the  points  alleged  as  material 
to  be  given  in  charge.  Vide  Dnugla**  v.  J/' Al- 
luter,  3  Cr.,  298  ;  Smith  v.  Carnngton,  4  Id., 

(a)  The  frequent  questions  made  under  the  Act 
here,  in  questions  as  to  the  admission  of  evidence 
upon  appeal,  in  reference  to  what  evidence  was  re- 
ceived by  the  Justleo,  cannot  now  arise*.  Tho  Into 
Act,  81*8,  47.  ch.  '£»,  docs  not  prohibit  the  Introduc- 
tion of  testimony  on  appeal,  as  ni"»>  an  original 
trial,  without  regard  to  the  evidence  In  the  Justice's 
court. 
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62  ;  Wasse  v.  Smith,  6  Id.,  226  ;  17  Johns.,  218 ; 
Reg.  Gen.  Dist.  Court  Phila.,  Wharton's  Pa. 
Dig.  Error,  A.  The  exception,  then,  applies 
to  the  opinion  delivered.  If  that  is  correct,  as 
far  as  it  proceeds,  the  exception  is  not  well 
taken. 

The  court  stated  to  the  jury  that  Fuller's  tes- 
timony was  competent ;  that  they  might  give 
it  such  weight  as  they  thought  it  deserved ; 
that  it  was,  in  some  measure,  supported  by 
Rathbone  and,  therefore,  entitled  to  that  ad- 
ditional weight. 

After  an  attentive  consideration  of  the  evi- 
dence given  by  Fuller,  it  seems  to  me  that  this 
part  of  the  charge  was  manifestly  erroneous. 
The  jury,  it  is  true,  are  judges  of  fact  and  the 
credibility  of  witnesses  ;  but  in  the  exercise  of 
this  power,  they  must  be  governed  by  the 
judgment  of  law  on  the  facts.  If  the  law  has 
adjudged  that  certain  facts  render  a  witness 
unworthy  of  credit,  the  jury  cannot  rightfully 
give  credit  to  his  testimony  or  found  a  verdict 
upon  it.  They  have  no  arbitrary  discretion. 
It  is  their  duty  to  follow  the  advice  of  the  court 
as  to  the  law.  In  this  case,  the  charge  gave 
247*]*them  the  most  extensive  range.  Their 
attention  was  not  called  to  the  fact  that  Fuller, 
by  his  own  admission,  had  sworn  falsely.  Ac- 
cording to  himself,  on  a  former  trial,  he  testi- 
fied that  the  boat  in  question  was  his  own 
property  ;  and  subsequently  declared  the  same 
thing  to  Meigs;  and  that,  at  the  time  he  so  testi- 
fied, it  was,  in  truth,  the  property  of  Patterson. 
On  the  tiial  in  this  cause  he  testified  that  it  was 
not  his  property,  but  belonged  to  Patterson. 
No  reason  whatever  is  assigned  for  this  pre- 
varication and  disregard  to  truth.  He  was  not, 
therefore,  a  credible  witness,  unless  supported 
as  to  the  material  fact  which  he  attempted  to 
establish.  The  law  will  not  permit  either  life 
or  property  to  be  put  in  jeopardy  by  such  tes- 
timony. If  it  would,  there  must  be  but  little 
security  for  either.  A  stronger  case  could 
scarcely  be  made  out,  than  that  of  a  witness 
who,  by  his  own  statement,  appears  to  be  guilty 
of  false  swearing.  This  imputation  is  war- 
ranted by  the  circumstances  disclosed  in  the 
case  ;  for  it  cannot  be  pretended  that  he,  who 
was  the  purchaser  of  the  boat,  did  not  know 
whether  the  purchase  was  for  himself  or  an- 
other person.  If  he  knew  his  testimony  was 
false,  either  on  the  first  or  second  trial,  how 
could  the  jury  safely  rest  on  such  testimony  ? 
But  it  was  said  that  he  was.  in  some  measure, 
supported  by  Rathbone.  This  I  apprehend  to 
be  a  mistake.  Rathbone's  testimony  was  im- 
material and  irrelevant.  He  proved  the  sale 
of  goods  to  Fuller  on  account  of  Patterson,  for 
which  the  latter  agreed  to  pay,  but  says  noth- 
ing in  relation  to  the  right  of  property  in  the 
boat.  Fuller  may  have  testified  truly  in  this 
respect,  but  it  neither  impeaches  nor  supports 
the  testimony  in  question.  When  the  court 
instructed  the  jury  to  give  the  evidence  the 
weight  they  thought  it  deserved,  this  implied 
that  they  had  an  uncontrolled  discretion,  to  do 
as  their  judgments  might  direct,  without  any 
legal  restraint  as  to  the  manner  of  exercising 
it."  Under  such  a  charge  different  jurors  would 
probably  form  different  opinions,  founded  on 
considerations  not  recognized  by  the  law.  The 
court  ought  to  have  charged  the  jury  that  the 
testimony  of  Fuller  was  so  strongly  impeached 
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as  to  justify  them  in  disregarding  it  altogether^ 
that  the  unsupported  testimony  of  a  single 
*witness,  who  swore  at  one  time  in  di-  [*248 
reel  contradiction  to  the  testimony  given  by 
him  at  another,  in  relation  to  the  same  transac- 
tion, was  not  entitled  to  credit,  and  ought  not 
to  be  regarded.  If  the  charge  had  been  of  such 
a  character,  it  is  probable  the  result  of  the  trial 
would  have  been  different. 

My  opinion  is  that  this  exception  is  well 
taken  ;  that  the  judgment  be  reversed,  and  a 
venire  de  novo  issue  in  the  court  below. 

Judgment  reversed. . 

Limited-29  N.  Y..  528 ;  40  N.  Y.,  6 ;  74  N.  Y.,  504 ; 
62  llarb..  679. 

Cited  in-29  N.  Y.,  492 :  74  N.  Y.,  504 :  2  Keyeu,  649 ; 
3  Keyes,  230 :  3  Abb.  App.  Dec.,  49;  15  Barb.,  594 ;  25 
Barb.,  198;  47  How.  Pr.,  199:  2  Abb.  N.  8..  191:  16 
Abb.  N.  S.,  345 ;  1  Hob.,  413 ;  8  Daly,  215 : 7  W.  Dig.,  524. 


JACKSON,  ex  dem.  LANSING, 
LAW  &  NELSON. 

Tender —  When  and  How  to  be  Made — Effect  of 
— of  Money  Due  on  a  Judgment  Does  not  Dis- 
charge it  or  Creditor's  Lien — Statute. 

A  tender  of  the  money  due  upon  a  judgment  does- 
not  discharge  it,  or  take  away  the  lien  of  the  Judg- 
ment creditor ;  but  he  may  still  redeem  upon  it,  as 
a  judgment  creditor,  within  the  Statute,  seas.  43.  ch. 
184.  sec.  3. 

A  tender  must  be  made  before  suit  brought. 

Alter  judgment,  the  only  way  to  make  a  tender 
effectual,  is  to  bring  the  money  into  court,  and  move 
for,  and  obtain  a  rule  to  enter  satisfaction  upon  the 
record ;  and  in  the  meantime,  an  order  may  be  ob- 
tained restraining  the  sale  of  property  on  execution 
upon  the  judgment,  if  the  sheriff  refuse  the  money 
upon,  its  being  tendered,  it  being  his  duty  to  receive 
it. 

It  is  always  the  duty  oflthe  sheriff  to  receive  money 
tendered  upon  a  ft.  fa.  and  forbear  to  sell. 

The  effect  of  a  tender,  when  made  in  season,  is 
merely  to  discharge  the  debtor  from  subsequent  in- 
terest. 

The  principal  is  never  discharged  by  a  tender,  un- 
less under  peculiar  circumstances ;  as  where  there 
is  not,  after  tender  and  refusal,  any  remedy  to  en- 
force the  payment  of  the  debt  or  performance  of 
the  duty. 

Even  a  tender  of  money,  upon  a  judgment,  if  fol- 
lowed up  with  the  proper  means  to  render  it  avail- 
able, will  bar  a  claim  of  interest. 

Whether  it  will  have  this  effect,  if  not  so  followed 
up,  quaere. 

Citations— Act,  sess.  43,  ch.  184,  sec.  3 :  6  Bac.,  156V 
452,  458 ;  Bro.,  Tender,  pi.  9 ;  1  Inst.,  207. 

T^JECTMENT  for  land  in  Hebron,  Washing- 
-Cj  ton  Co.,  tried  at  the  circuit  in  that  Co., 
July  14, 1823,  before  Wai  worth.  Circuit  Judge. 
The  premises  in  question  had  formerly  be- 
longed to  one  Quackenbush;  and  Apr.  14,  1821, 
they  were  sold  on  a  fi.  fa.  against  Quacken- 
bush, upon  a  judgment  docketed  in  1806  to 
Law,  the  defendant.  The  lessor  of  the  plaint- 
iff redeemed  upon  junior  judgments  against 
Quackenbush ;  and  took  a  sheriff's  deed  of 
conveyance,  July  13,  1822.  One  question  at 
the  trial  was,  whether  these  judgments  were 
valid, and  operative  as  alien,  at  the  time  of  re- 
demption. They  were  in  favor  of  one  White- 
side  ;  and  the  defendant  proved  that  previous 
to  the  sale  already  mentioned,  *May  [*24J> 
6,  1818,  the  sheriff  was  proceeding  to  sell  the 
premises  in  question,  on  writs  of  fi.  fa.  upon 
the  Whiteside  judgments,  and  others  ;  when 
Law,  the  defendant,a  junior  judgment  creditor, 
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tendered  to  the  sheriff,  Lansing,  the  lessor,  be- 
ing present,  a  quantity  of  untold  bank  notes, 
upon  the  Whiteside  executions,  in  order  to 
compel  the  sheriff  to  sell  on  executions  upon 
judgments  younger  than  Law's.  The  tender 
was  not  objected  to,  on  account  of  its  being  in 
bank  notes,  nor  because  the  money  was  not 
counted.  The  sheriff  swore,  at  the  trial,  that 
he  had  no  doubt  they  were  sufficient  in  amount; 
and  accordingly  proceeded  to  sell  upon  exe- 
cutions, on  the  junior  judgments,  Lansing  be- 
coming the  purchaser. 

It  was  upon  the  two  Whiteside  judgments, 
which  were  afterwards  assigned  to  Lausing.the 
lessor,  that  he  redeemed  and  obtained  his  con- 
veyance. 

Verdict  for  the  plaintiff,  subject  to  the  opin- 
ion of  this  court. 

The  above,  with  the  further  particulars, 
stated  in  the  opinion  of  the  court,  will  fully 
present  the  question  decided. 

Mr.  J.  Lansing,  for  the  plaintiff.  The  tender 
was  with  a  view  to  compel  a  sale  on  a  junior 
judgment.  This  is  not  sufficient.  A  tender 
should  be  absolute  with  the  simple  intent  to 
pay  the  debt;  otherwise,  it  is  bad.  Eastland  v. 
Longshorn,  1  Not.  &  M'C.,  194  ;  Cole  v.  Blake, 
Peake  N.  P.,  179  ;  1  Esp.  Dig.,  pt.  1,  p.  300, 
Gould's  ed.,  and  the  cases  there  cited.  We 
admit  that  Law  was  privy  to  the  judgment.and 
had  a  right  to  make  payment ;  but  it  was  too 
late  to  make  a  valid  tender.  A  tender  cannot 
be  made  upon  a  judgment.  It  must  precede 
the  commencement  of  a  suit.  Even  the  party, 
Quackenbush,  could  not  have  made  a  tender 
after  the  suit  commenced  ;  and  the  rights  of 
the  privy  are  certainly  no  greater  tban'thoseof 
the  party  under  whom  he  comes  in.  "  Bothy's 
case,  6  Rep.,  31  ;  1  Inst..  206-208.  Again  ;  the 
levy  was  made,  and  the  property  of  Quacken- 
bush in  the  custody  of  the  law  ;  after  which  a 
tender  cannot  be  made.  Pttkington's  case,  5 
25O*]  Rep..  *76  ;  Pilkington  v.  Hastings,  Cro. 
Eliz.,  813  ;  Firth  v.  Purvis,  5  T.  R.,  433.  To 
make  the  tender  complete  and  effectual,  the 
defendant  should  have  shown  the  sheriff's  re- 
fusal to  receive  the  money  :  and  proved,  in 
the  language  of  the  plea,  that  he  was  touts 
temps  print,  et  uncore  prist;  and  bring  the  money 
into  court.  Unless  all  this  is  done,  the  whole 
proceeding  is  nullity.  Rose  v.  Russell,  Kirby, 
293  ;  Cow.  Treat.,  486,  &c.,  where  all  the  au- 
thorities to  this  point  are  collected.  Had  the 
sheriff  still  persisted  in  selling,  the  defendant, 
to  save  himself,  must  have  bid  the  whole 
amount  of  the  Whiteside  judgments.  Besides, 
a  mere  tender,  in  any  view,  would  have  been 
insufficient.  This  must  have  been  followed  up 
by  a  motion,  and  satisfaction  of  the  judgments 
upon  the  record.  A  mere  tender  of  money 
never  discharges  the  debt.  Bac.  Abr.,  Tender, 
E  ;  Wolcott  v.  Van  Santvoord,  17  Johns.,  248. 
258. 

The  only  case  which  can  be  relied  on  against 
us,  is  that  of  Jackton  v.  Craft*,  18  Johns..  110. 
which  was  the  case  of  a  tender  to  the  assignee 
of  a  mortgage,  to  prevent  a  statute  sale.  But. 
in  that  case,  the  tender  was  made  to  the  cred- 
itor, and  kept  good.  The  land  was  not,  as  here, 
in  the  custody  of  the  law  ;  and  no  suit,  in  legal 
contemplation,  was  commenced.  The  whole 
was  in  ptiu.  The  lien  was  created,  and  might 
be  discharged  by  the  parties.  Such  is  the  rule 
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in  relation  to  a  conditional  grant  of  lands.     (1 
Inst.,  207  a.) 

Messrs.  J.  Crary  and  D.  Russell,  contra.  The 
person  redeeming  upon  the  statute  must  have 
a  lien  upon  the  land  at  the  time.  The  judg 
ment  upon  which  Law  purchased,  having  been 
obtained  before  the  Statute  Authorizing  a  Re- 
demption was  passed,  it  does  not  apply,  though 
the  sale  was  after  its  passage.  JDaxh  v.  Van 
Kleeck,  7  Johns.,  477.  In  this  view,  the  title 
passed  to  Law  absolutely.  Besides,  the  sale  on 
junior  judgments,  though  after  the  advertise 
ment  upon  the  Whiteside  executions,  passed 
the  title  ;  and  the  plaintiff  must  lobk  to  the 
sheriff.  Saitdford  v.  Roosa,  12  Johns.,  162. 

The  effect  of  the  tender  was  to  take  away 
the  lien,  though  we  admit  the  debt  or  duty  re- 
mained. It  became  personal  *upon  [*J25 1 
Law,  who  should  have  had  notice  that  Lansing 
was  assignee,  when  he  came  to  redeem.  But 
it  is  enough  that  the  tender  discharged  the  lien. 
This  is  settled  by  Jackson  v.  Grafts,  18  Johns., 
110,  115.  The  payment  of  the  money  to  the 
sheriff  by  Lansing  inured  to  the  benefit  of  Law. 
Lansing  cannot  pretend  that  he  was  a  bonafide 
purchaser  of  the  Whiteside  judgment.  The 
tender  was  with  his  knowledge.  It  was  not 
conditional,  and  was  properly  made  to  the 
sheriff.  He  held  the  executions,  and  was  the 
proper  person  to  enforce  and  receive  pay  ment. 
The  tender  being  made,  the  object  of  the  exe- 
cution was  answered  ;  this  not  being  to  enforce 
a  sale  of  the  land,  but  the  payment  of  the  debt 

In  Jackson  v.  Crafts  the  tender  was  to  the 
agent.  No  matter  where  the  money  afterwards 
remains.  It  is  the  tender,  not  the  subsequent 
disposition  of  the  money,  to  which  the  law 
looks. 

Mr.  Lansing,  in  reply,  as  to  the  necessity  of 
keeping  the  money  tendered  ready  at  all  times, 
down  to  the  period  of  pleading,  or  giving  it  in 
evidence,  cited  Horn  v.  Luines,  per  Holt,  Ch. 
J.  ;  12  Mod.,  354;  Brownlow  v.  Hewley,  Ld 
Raym.,.  82  ;  Giles  v.  Hartis,  Id.,  254  ;  Home  v. 
Lewen,  Id.,  643  ;  2  Roll.  Abr.,  524.  Touts  temps 
prist,  D. 

Curia,  per  WOODWOKTH,  J.  The  premises 
in  question  were  sold  Apr.  14.  1821,  under  a 
judgment  recovered  by  John  Williams,  against 
Gerrit  Quackenbush.  Feb.  15, 1806.  John  Law, 
one  of  the  defendants,  became  the  purchaser. 
May  29,  1815,  two  judgments  in  favor  of  John 
Whiteside  against  Quackenbush.  were  dock- 
eted ;  and  July  13,  1822,  assigned  to  the  lessor 
of  the  plaintiff,  who,  on  the  day  List  mentioned, 
redeemed  the  lands  sold  under  the  judgment 
of  Williams,  in  the  manner  prescribed  by  the 
Act,  and  received  a  deed  from  the  sheriff. 

The  material  question  arising  in  this  case  is. 
whether  the  judgments  in  favor  of  Wbitesido 
were,  at  the  time  of  the  redemption,  a  lien  on 
the  land.  On  the  part  of  the  defendants,  it  ap- 
peared that  in  1817  executions  were  issued  on 
the  judgments  of  Whiteside.  and  also  on  judg- 
ments in  favor  of  other  'plaintiff's,  to  [*J251i 
the  Sheriff  of  Washington  Co.  ;  that  in  May, 
1818,  the  sheriff  proceeded  to  sell  the  right  of 
Quackenbush  ;  and  thereupon,  John  Law,  be- 
ing a  judgment  creditor,  tendered  to  the  sher- 
iff bank  notes,  on  the  Whiteside  executions,  for 
the  purpose  of  compelling  him  to  sell  upon  ex- 
ecutions issued  on  junior  judgments.  The 
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sheriff,  who  was  examined  as  a  witness,  states 
that  the  money  was  not  counted,  but  he  had  no 
doubt  that  the  quantity  was  sufficient ;  that  in 
consequence  of  this  tender  he  did  not  sell  on 
the  executions  of  Whiteside.but  sold  the  prem- 
ises on  two  junior  executions  to  Jacob  Lansing, 
the  lessor.  The  case  does  not  state  that  the 
sheriff  refused  to  accept  the  money  tendered, 
but  I  understand  that  the  fact  is  so.  He  sus- 
pended the  sale  under  the  executions  of  White- 
side,  but  did  not  receive  payment.  Afterwards, 
Lansing,  having  become  the  assignee  of  the 
judgments,  redeemed  under  them  the  land  sold 
by  virtue  of  the  judgment  of  Williams.  There 
are  a  number  of  other  facts  in  the  case  not 
deemed  material  to  the  decision  of  the  cause. 

By  the  3d  section  of  the  Act  concerning  Judg- 
ments and  Executions,  sess.  43,  ch.  184,  any 
creditor,  who  shall  have  a  decree  in  chancery, 
or  a  judgment  at  law,  against  a  defendant,  has 
a  right  to  redeem.  It  seems  to  me  that,  at  law, 
the  lien  did  not  cease  by  reason  of  the  tender. 
It  is  undoubtedly  the  cluty  of  a  sheriff  to  re- 
ceive the  money  on  &  fieri  facias,  when  offered; 
and  if  refused,  on  application  to  the  court,  a 
summary  remedy  would  be  applied,  restrain- 
ing the  "sheriff  from  making  a  sale,  or  by  di- 
recting satisfaction  to  be  entered  of  record,  on 
payment  to  the  plaintiff.  No  attempt,  how- 
ever, was  made  by  Law  to  obtain  a  discharge 
of  the  judgment,  after  the  tender  made  to  the 
sheriff.  He  cannot,  therefore,  claim  that  the 
judgment  was  satisfied ;  and  if  it  was  not, 
Lansing  had  a  right  to  redeem  under  it.  The 
doctrine  of  tender  is  not  applicable  ;  for  that 
cannot  be  made  after  an  action  is  commenced; 
6  Bac..  452  ;  Bro.,  Tender,  pi.  9  ;  and  in  cases 
where  a  tender  is  made  in  season,  and  the 
creditor  refuses,  the  effect  is  merely  to  dis- 
charge the  debtor  from  subsequent  interest. 
(6  Bac.,  458.)  The  principal  is  never  dis- 
charged, unless  under  peculiar  circumstances; 
as  where  there  was  not,  after  the  tender  and 
253*]  refusal,  any  remedy  *to  enforce  the 
payment  of  the  debtor,  the  performance  of  the 
duty.  (6  Bac.,  156  ;  1  Inst.,  207.)  The  effect  of 
the  tender,  in  this  case,  is  to  bar  the  damages 
or  interest.  To  that  extent  it  would  have  been 
available,  if  Law  had  applied  for  redress.  The 
debt  still  remains  due,  and  the  judgment  in 
force.  Law  never  brought  the  money  into 
court,  but  still  retains  it.  His  omission  to  claim 
the  interference  of  the  court  has  left  the  plaint- 
iff in  possesssion  of  a  valid  judgment,  which  the 
Statute  authorized  him  to  use  in  the  manner  he 
has  done.  On  the  question  before  us,  admitting 
that  the  tender  discharged  all  subsequent  in- 
terest, it  does  not  affect  the  title  ;  for  the  judg- 
ment was  a  lien  until  wholly  paid.  If  any  part 
remained  due,  it  continued  a  lien.  If  the  de- 
fendant is  subjected  to  loss  by  the  redemption, 
it  is  imputable  to  his  want  of  vigilance  in  not 
following  up  the  tender  by  an  application  to 
this  court,  where  ample  redress  might  have 
been  obtained.  I  am  of  opinion  that  the  plaint- 
iff is  entitled  to  judgment. 

SAVAGE,  Ch.  J.,  dissented. 

Judgment  for  the  plaintiff. 

Affirmed— 9  Cow.,  641. 

Distinguished— 65  N.  Y.,  320. 

Cited  in— 7  Cow.,  558;  4  Den.,  486;  1  Edw.,  636 ;  19 
N.  Y.,  384 ;  1  Barb.,  384 ;  22  Am.  Rep.,  612-617  (65  N. 
Y.,  314). 
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EVE  TROVINGER  v.  M'BURNEY. 

Future  Illicit  Intercourse,  not  a  Valid  Consid- 
eration for  a  Promise — Purpose  to  Continue 
Illicit  Relation  Must  be  Clearly  Proved. 

A  promise  by  the  putative  father,  to  pay  for  the 
board  of  a  woman  and  her  bastard  child ;  the  pur- 
pose of  both  parties,  express  or  tacit,  being-  to  facil- 
itate a  continued  state  of  cohabitation  between  the 
promisor  and  the  woman,  is  void. 

But  the  purpose  must  be  clearly  proved :  and  is 
not  to  be  inferred  from  a  previous  cohabitation  be- 
tween them,  with  the  knowledge  of  the  promisee. 
This  fact  is  not  sufficient  ground  for  the  jury  to  in- 
fer consent  to  a  subsequent  cohabitation,  in  a  case 
where  the  woman  is  the  daughter  of  the  promisee. 
It  makes  nothing-  towards  such  an  inference  and 
should  not  be  submitted  to  the  jury. 

Citations— 1  Esp.,  13  ;I5  Ves.,  291:  1  Campb.,  348. 

A  SSUMPSIT,  for  meat,  drink,  &c.,  found 
1\.  and  provided,  and  work  and  labor,  in  and 
about  the  nursing  &c.,  of  Catharine  Trovinger, 
the  plaintiff's  daughter,  and  James  M'Burney, 
and  Susan  M'Burney,  infant  children  of  Cath- 
arine, at  the  defendant's  request,  and  on  his 
promise  to  pay,  &c.,  tried  at  the  Steuben  Cir- 
cuit, Oct.  1,  1823,  before  Nelson,  Oircuit  Judge: 
when  a  verdict  was  found  for  the  plaintiff. 

The  facts  are  sufficiently  stated. in  the  opin- 
ion of  the  court. 

*The  main  defense  on  the  trial  was,  [*254r 
that  the  services,  board,  &c.,  of  the  plaintiff, 
were  performed  and  bestowed  with  the  view 
of  encouraging  and  facilitating  the  continuance 
of  the  defendant,  in  a  state  of  prostitution  with 
the  plaintiff's  daughter,  Catharine  ;  and  there- 
fore, formed  no  legal  consideration  for  the  de- 
fendant's promise ;  but  the  judge,  who  tried 
the  cause,  did  not  deem  the  testimony  upon 
this  point  even  strong  enough  to  be  submitted 
to  the  jury. 

Another  question  was,  whether  the  parties 
had  fully  accounted  together  concerning  the 
subject-matter  of  this  suit  and  a  promissory 
note  been  executed  by  the  plaintiff  for  the  bal- 
ance ;  or,  whether  her  giving  the  note  was  not 
presumptive  evidence  that  her  demand  was 
paid. 

Mr.  J.  (J.  Spencer,  for  the  defendant,  now 
moved  for  a  new  trial ;  and  cited  Girardy  v. 
Richardson,  1  Esp.,  13.;  1  Selw.  N.  P.,  79  ; 
Gray  v.  Matthias,  5  Ves.,  286;  Holmanv.  John- 
son, per  Ld.  Mansfield,  Cowp.,  343;  1  Phil. 
Ev.,  113 ;  Decker  v.  Livingston,  15  Johns.,  479; 
Van  Vlieden  v.  Welles,  6  Id.,  85. 

Messrs.  J.  Platt  and  E.  Allen,  contra,  cited 
Turner?.  Vaughan,  2  Wils.,  339;  Bowy  v.  Ben- 
net,  1  Campb.,  348;  Lloyd  v.  Johnson,  1  Bos.  & 
P.,  340  ;  Exodus,  ch.  22,  v.  16. 


NOTE.  —  Contracts  —  Consideration  —  Illegal  —  Im- 
moral. 

The  general  rule  is,  that  where  the  consideration,  or 
any  part  thereof,  is  illegal,tt\e  contract  is  void.  Trust- 
ees v.  Gallatin,  4  Cow.,  340 :  Sherman  v.  Barnard, 
19  Barb.,  291;  Moore  v.  Remington,  34  Barb.,  427;  Sar- 
atoga Bank  v.  King-,  44  N.  Y.,  87  ;  Carlton  v.  Bailey, 
27  N.  H.,  230;  Deering-  v.  Chapman,  22  Me.,  488; 
Perkins  v.  Cumming-s,  68  Mass.  (2  Gray),  258  ;  Buck 
V.  Albee,  26  Vt.,  184 ;  Filson  v.  Himes,  5  Pa.  St.,  452; 
Coulter  v.  Robertson,  14  Smedes  &  M.,  18 ;  Chandler 
v.  Johnson,  39  Ga.,  85 ;  Kottwitz  v.  Alexander,  34 
Tex.,  689 ;  Brua's  Apptal,  55  Pa.  St.,  294 ;  Dumont  v. 
Dufore,  27  Ind.,  263 ;  Armstrong-  v.  Toler,  11  Wh., 
258.  note  in  Law.  ed.\  2  Kent,  -Com.,  466,  notes  and 
authorities  there  cited. 

All  contracts,  whether  under  seal  or  not,  made  in 
consideration  of  future  illicit  sexual  intercourse,  are 
utterly  void.  Wait  v.  Day,  4  Den.,  439;  Fellows  v. 
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Curia,  per  WOODWORTH,  J.  The  first  ques- 
tion to  be  decided  is,  whether  the  consideration 
for  the  defendant's  promise  was  illegal  and 
void. 

The  plaintiff's  daughter  became  the  mother 
of  an  illegitimate  child.  The  defendant  was 
the  reputed  father,  and  promised  to  pay  the 
plaintiff  for  their  board.  About  two  years 
after  another  child  was  born,  of  which  the  de- 
fendant was,  also,  the  father.  Shortly  after- 
wards he  made  a  similar  promise.  The  plaint- 
iff knew  that  the  defendant,  before  the  birth 
of  the  first,  and  until  after  the  birth  of  the  sec- 
ond child,  frequently  visited  her  daughter  at 
the  plaintiff's  house  and,  during  all  that  time, 
frequently  cohabited  with  her. 

From  this  statement,  it  is  obvious  that  the 
daughter  was  placed  in  a  situation  requiring 
255*1  support ;  and  it  was  the  duty  *of  the 
defendant  to  provide  for  her.  If,  however,  the 
party  contracting  to  board,  either  expressly  or 
tacitly  assented,  that,  during  that  period,  the 
illicit  intercourse  might  be  continued  ;  or,  if  it 
appears  that  the  contract  was  made  for  the 
purpose  of  facilitating  a  continued  prostitu- 
tion, it  would  thereby  become  tainted,  and  de- 
prive the  plaintiff  of  her  action. 

In  order  to  decide  this  question  correctly,  it 
is  necessary  briefly  to  consider  the  circum- 
stances under  which  each  promise  was  made. 

After  the  birth  of  the  first  child,  the  defend- 
ant stipulated  to  pay  for  boarding.  This, 
per  se,  was  a  lawful  and  commendable  act, 
and  formed  a  valid  contract.  But  it  is  object- 
ed that  the  plaintiff  knew,  during  the  time, 
that  the  defendant  visited  the  daughter  and, 
previous  to  the  birth,  cohabited  with  her.  This 
objection,  it  is  true,  greatly  implicates  the 
character  of  the  plaintiff,  and  justly  subjects 
her  to  the  imputation  of  an  immoral  woman, 
regardless  of  the  reputation  of  her  child  ;  for 
it  is  not  alleged  that  she  took  measures  to  pre- 
vent the  cohabitation,  or  even  expressed  her 
disapprobation.  But  it  must  be  remembered 
that  all  this  had  passed.  The  daughter  had  be- 
come a  charge  upon  some  one,  and  needed  as- 
sistance. The  defendant  having  assumed  to  af- 
ford that  assistance,  he  ought  not  to  be  exoner- 
ated, unless  the  previous  censurable  conduct  of 
the  plaintiff  will  warrant  a  presumption  that  she 
agreed  to  board  her  daughter  and  daughter's 
child,  for  the  purpose  of  subsequent  prostitu- 
tion. I  do  not  consider  myself  at  liberty  to 
draw  such  a  conclusion  from  the  facts  dis- 


closed. The  simple  circumstance,  that  the 
plaintiff  had  knowledge  of  the  previous  cohabi- 
tation, and  did  not  discountenance  it,  seems 
to  me  calculated  to  awaken  remorse  for  the 
past — when,  perhaps  the  omission,  on  her  part, 
to  discharge  an  incumbent  duty  of  her  daugh- 
ter, had  been  the  cause  of  her  incontinence  and 
subsequent  disgrace.  However  that  may  be. 
past  transgressions  do  not  furnish  legal  grounds 
for  presuming  an  intent  to  sanction  their  repiti- 
tion.  Something  more  is  necessary. 

If,  then,  the  contract  is  not  impeached  for 
this  cause,  it  is  very  clear  that  it  cannot  be  af- 
fcted  by  subsequent  improprieties  *on  [*256 
the  part  of  the  plaintiff,  not  shown  to  have 
been  in  contemplation  when  the  contract  was 
made. 

With  respect  to  the  second  assumption  to 
pay,  the  remarks  already  made  are  equally  ap- 
plicable. There  is  this  difference,  however,  in 
the  two  cases  ;  in  the  latter,  it  does  not  appear 
that  the  defendant  ever  cohabited  with  the 
daughter  after  the  contract  was  made.  The 
witness  says,  that  soon  after  the  birth  of  the 
second  child,  the  defendant  made  the  promise; 
and  the  plaintiff  knew  of  the  cohabitation  be- 
fore the  birth  of  James,  and  until  after  the 
birth  of  Susan.  The  question  is,  how  long 
after  ?  Was  it  subsequent  to  the  promise, 
which  is  stated  to  have  been  made  "soon  after" 
the  birth  ?  This  cannot  be  affirmed.  The  evi- 
dence leaves  the  fact  undecided.  It  would, 
therefore,  be  a  perversion  of  law  and  justice,  to 
impute  an  immoral  act  on  such  ground. 

Whenever  anything  is  done  directly  in  fur- 
therance of  immorality,  the  nvtxim.  ex  turpi 
causa,  non  oritur  actio,  applies ;  as  in  Oirardy 
v.  Richardson,  1  Esp.,  13,  where  the  rooms 
were  let  for  the  exrpess  purpose  of  prostitu- 
tion. In  the  case  of  Q-ray  v.  Matthias,  5  Ves. , 
291.  a  voluntary  bond,  given  during  cohabita- 
tion, to  a  woman,  previously  of  a  very  loose 
life,  was  held  to  be  unimpeached,  although 
the  parties  cohabited  together  until  the  death 
of  the  obligor  ;  but  a  second  bond,  expressly 
securing  a  continuance  of  the  connection,  by 
an  annuity  in  case  of  separation,  was  held 
to  be  void  at  law.  This  shows,  very  clearly, 
that  the  party's  previous  course  of  life,  how- 
ever abandoned,  and  connection  after  the  con- 
tract, do  not  invalidate  it.  The  test  is,  does  it 
appear  by  the  contract  itself,  or  was  there  any 
understanding  of  the  parties,  though  not  ex- 
pressed, that  the  connection  was  to  continue  ? 


Emperor.  13  Barb.,  9'J ;  Lady  Cox's  case,  3  P.  VVras., 
339:  Walker  v.  Perkins,  Burr.,  1568;  Coolidge  v. 
Hlake.  15  Muss.,  427 :  Walker  v.  On-gory,  30  Aln..  180 ; 
Walraven  v.  Jones,  1  Hitiist.  (Del.).  355:  Baldy  v. 
Stratton.  HPa.St..31B;  Singleton  v.  Bretnar,  Harp., 
301:  Wlnebrinner  v.  Weisiger,  3T.  B.  Mon.,35;  Sher- 
man v.  Barrett,  1  McMull.,  147. 

Contract*  for  the  performance  of  immoral  acts,  or 
for  the  promotion  of  immnralUy,  tire  tv»W.  Foreythe 
v.  State,  6  Ohio,  21 ;  Spaldlng  v.  Preston,  21  Vt.,  9; 
I  trim's  Appeal,  55  Pa.  St.,  294 :  Merrlek  v.  Trustees, 
8  Gill..  59;  Armstrong  v.  Toler,  11  Wh.,  258,  nutc  in 
Law.  ed. 

Past  seduction  and  mhattitatinn  will  not  support 
a  parol  promise.  Fisher  v.  Bridges,  3  El.  &  B..  042 ; 
Jennings  v.  Brown,  9  Mees.  &  W.,  490;  Beautnout 
v.  Keeve.  8  Q.  B.,  483. 

A  nealed  InHtrtunent,  (/tr*»  in  conxlilrratlon  nf  pant 
illicit  .«•  rii'ti  intercourse,  can  be  enforced.  Bunn  v. 
Winthrop,  1  Johns.  Oh..  329:  Self  v.  Clark.  2  Jones. 
Eq.,  309;  Howell  v.  Fountain.  3  Ga.,  170:  Wlne- 
brinner v.  Weisiger,  3  T.  B.  Mon..  35:  Wyant  v. 
Lisher.  23  Pa.  St.,  338:  Turner  v.  Vaughan,  2  Wlto  , 
339:  Aiiiiaiiii.il'-  v.  Harris,  2  P.  Wins.,  432;  Mathew 
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v.  Hanbury,  2  Vern.,  187;    Lady  Cox's  case.  3  P. 
Wins.,  339 ;  Nye  v.  Mosely,  6  Barn.  &  C..  133. 

A  promise  mi  putative  father,  fomipport  Itattard 
child,  is  not  illegal  per  xe,  and  may  be  enforced. 
Hook  v.  Pratt,  78  N.  Y..  371 :  S.  C.,  34  Am.  Rep..  5H9, 
nntes;  8.  C.,  13  Hun.  396  ;  Haven  v.  Hobbs,  1  Vt.. 
238:  Holcomb  v.  Stimpson.  8  Vt.,  141;  Ftanegan  v. 
Garrison,  28  Ga.,  13tt:  Robinson  v.  Crenahaw,  2 
Stew.  &  P.,  276:  Jennings  v.  Brown.  9  Mees.  &  W.. 
496  ;  Smith  v.  Roche,  6  C.  B.  (N.  S.),  223. 

"  It  seems  to  have  Ix^-n  held  in  England,  formerly, 
that  while  a  promise  in  consideration  of  future  il- 
licit cohabitation  was  certainly  void,  a  promise  in 
consideration  of  past  cohabitation,  especially  if 
grounded  upon  seduction  by  the  promisor,  was 
sufficient.  It  appears  to  be  now  held,  that  the  con- 
sideration is  equally  Insufficient  in  either  ease." 
Citing,  Beaumont  v.  Reeve.  8  Adol.  &  Kll.  X.  S..  4K3; 
Binnington  v.  Wai  I  is.  4  Barn.  &  Aid..  650;  Jennings 
v.  Brown,  H  Mees.  &  W.,  41X1;  Annandale  v.  Han  la.  2 
P.  Wins.,  432 ;  Walker  v.  Perkins,  I  W.  Bl.,  517:  East- 
wood v.  Kenyon,  11  Adol.  &  Ell.,  438. 

See,  generally,  Armstrong  v.  Toler.  24  U.  8.  (11 
Wh.),  268,  mite  in  Laic.  ed. 
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The  case  of  Dillon  v.  Jones,  cited  in  5  Ves., 
291,  and  commented  on  by  Macdonald,  Ch.  B., 
who  delivered  the  opinion  of  the  court,  was 
this  :  the  parties  had  cohabited  together  for 
some  time,  when  a  bond  for  £3,000  was  given. 
They  lived  together  afterwards  until  they 
quarreled.  The  defendant  was  asked  whether 
the  security  was  given  as  the  price  of  prostitu- 
tion ?  She  said  no — no  consideration  of  that 
kind  was  coupled  with  it ;  adding,  "but  per- 
haps he  might  mean  to  attach  me."  Ld.  Bat- 
257*J  hurst  would  *not  interfere,  but  upon 
the  terms  of  paying  the  money  into  court. 
This  case  shows  that  the  fact  of  there  being 
any  understanding  must  be  proved.  It  is 
much  stronger  than  the  present.  The  appear- 
ance of  the  transaction  might  well  excite  sus- 
picion, that  he  who  was  cohabiting  with  a 
woman  at  the  time  he  bound  himself  to  pay 
her  a  large  sum  of  money,  intended  a  continu- 
ance of  that  connection,  and  that  this  entered 
into  the  views  of  the  parties  when  the  contract 
was  made.  Yet  the  law  will  not  allow  the  in- 
ference of  an  illicit  purpose  from  such  facts. 
In  the  case  of  Bowry  v.  Bennett,  1  Campb. ,  348, 
the  defense  was,  that  the  articles  sold  were  for 
the  purpose  of  enabling  the  defendants  to  carry 
on  her  business  of  prostitution.  Ld.  Ellen- 
borough  held,  it  must  not  only  be  shown  that 
the  plaintiff  had  notice  of  the  defendant's  way 
of  life,  but  that  he  sold  the  clothes,  to  enable 
her  to  carry  it  on.  It  is  evident,  therefore,  to 
my  mind,  that  enough  has  not  been  shown  to 
render  this  contract  void,  and  that  the  question 
ought  not  to  have  been  submitted  to  the  jury. 

The  next  question  is,  whether  the  giving  of 
the  note  amounted  to  a  discharge  of  the  plaint- 
iff's claim.  No  presumption  of  this  kind  can 
arise,  for  the  plaintiff's  demand  was  not  allowed 
when  the  note  was  given.  This  appears  clearly 
from  the  evidence. 

Whether  the  plaintiff  consented  to  give  the 
note  as  the  balance  due  to  the  defendant,  and 
look  exclusively  to  her  daughter,  on  the  prom- 
ise she  made,  was,  in  substance,  submitted  by 
the  judge  to  the  jury,  and  found  against  the 
defendant.  I  think  they  judged  correctly. 
My  impression  is  that  the  plaintiff  never  in- 
tended to  discharge  the  defendant  until  paid. 
Her  daughter  stated  that  by  her  settlement  with 
the  defendant,  she  was  to  pay  those  charges; 
and  that  this  appeared  to  satisfy  the  plaintiff. 
This  amounts  to  but  little  at  most.  The  plaint- 
iff said  nothing  ;  and,  if  concluded,  it  must  be 
because  the  opinion  of  a  witness  is  to  be  sub 
stHuted  for  facts. 

The  motion  for  a  new  trial  must  be  denied. 

New  trial  refused. 

Cited  in-17  Wend.,  176 : 5  Lans.,  155 ;  4  E.  D.  S.,  580. 


258*]   *THE  PEOPLE  v.  SMITH. 

Malicious  Killing  of  Cow — Indictment  Lies  for. 

An  indictment  lies  for  maliciously,  wickedly  and 
willfully  killing  a  cow,  the  property  of  another. 

Acts  injurious  to  private  persons  which  tend  to 
excite  violent  resentment,  and  thus  produce  a  dis- 
turt>ance  of  the  peace,  are  indictable. 

Citations— 1  Dall.,  355 ;  5  Binn..  277 ;  1  Mass.,  59. 

THE  defendant  was  indicted  for  maliciously, 
wickedly  and  willfully  killing  a  cow,  the 
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goods  and  chattels  of  John  Dibble  ;  and  found 
guilty  at  the  General  Sessions  in  Delaware  Co. 
The  cause  was  brought  to  this  court  by  certio- 
rari,  with  a  view  to  obtain  their  opinion, 
whether  the  offense  charged  be  indictable. 

Mr.  8.  Sherwood,  for  the  defendant,  cited  4 
Bl.  Com.,  5,  6;  3  Id.,  120;  2  Hawk.  P.O.,  301, 
ch.  25,  sec.  4  ;  Rex  v.  Buck,  1  Str.,  679;  S.  C., 
Sess.  Cas.,  370  :  Rex  v.  Channel,  2  Str.,  793  ;  S. 
C.,  Sess  Cas.,  366;  King  v.  LeginJiam,  1  Mod.. 
71  ;  Rex  v.  Whcatley,  2  Burr.,  1125;  4  Com. 
Dig.,  Indictment,  E;  Rexv.  Combrune,  1  Wils., 
301;  Anonymous,  6  Mod.,  88;  Rex  v.  Atkins,  3 
Burr.,  1706  ;  Rex  v.  Bake,  Id.,  1731,  and  Queen 
v.  Crisp,  6  Mod.,  175. 

He  said  the  cases  which  went  to  sustain  in- 
dictments for  killing  animals,  and  other  pri- 
vate injuries,  proceeded  on  the  ground  of  se- 
crecy, or  of  great  cruelty,  operating  as  an  evil 
example,  or  tendency  to  a  breach  of  the  peace. 
Respublica  v.  Teischer,  1  Dall.,  335,  337  ;  Com- 
monwealth v.  Taylor,  5  Binn.,  277,  280  ;  People 
v.  Stakes,  1  Wheeler  Crim.  Cas.,  111.  Isaac 
Ross'  case,  3  City  Hall  Recorder,  191.  The 
case  of  poisoning  a  dog,  cited  in  Respublica  v. 
Teisclier,  1  Dall.,  338,  by  M'Kean,  Ch.  ,/.,  as 
being  in  12  Mod.,  337,  he  had  not  been  able  to 
find,  and  presumed  that  no  such  case  existed. 
A  statute  was  deemed  necessary  in  Mass,  for 
the  punishment  of  incendiaries,  Commonwealth 
v.  Macomber,  3  Mass.,  254,  and  in  this  State, 
for  the  criminal  punishment  of  trespasses  on 
lands.  (1  R.  L.,  525,  526.) 

He  cited  also  Stat.  9  Geo.  L,  ch.  22  ;  Cr.  Cir. 
Comp.,  84,  S5  ;  2  Chit.  C.  L.,  1087. 

Mr.  J.  A.  Collier,  contra,  cited  Anonymous,  3 
Salk.,  187  ;  4  Bl.  Com.  5,  and  Christian's  note, 
3;  State  v.  Council,  1  *Overton,  Tenn.,  [*25O 
305;  Commonwealth  v.  Leach,  1  Mass.,  59;  Rus- 
sell on  Crimes,  Am.  ed.,  1682,  note  ;  Common- 
wealth v.  Taylor,  5  Binn. .  277,  280,  and  Respub- 
lica v.  Teischer,  1  Dall.,  335. 

Curia,  per  WOODWORTH,  J.  There  is  no 
precise  line  by  which  indictments  for  malicious 
mischief  are  separated  from  actions  of  tres- 
pass. Blackstone,  in  the  4th  vol.  of  his  Com- 
mentaries, speaks  of  the  former  as  done,  not 
animo  furandi,  or  with  an  intent  of  gaining  by 
another's  loss  ;  but  either  out  of  a  spirit  of 
wanton  cruelty,  or  black  and  diabolical  re- 
venge. It  cannot  be  expected  that  the  mere 
liability  to  damages  will  operate  on  a  mind  so 
depraved.  The  injury  may  be  committed  when 
none  but  the  person  injured  is  a  witness.  The 
perpetrator  may  be  insolvent ;  and  thus  gratify 
his  malice  with  impunity,  if  there  is  no  re- 
dress otherwise  than  by  civil  action.  This 
would  be  contrary  to  the  policy  of  every  well 
regulated  government,  which  is  to  protect  the 
citizen  in  his  right,  by  restraining  and  punish- 
ing the  wrong-doer.  The  offense  is  distinguish- 
able from  an  ordinary  trespass  in  this  :  that  it 
is  not  only  a  violation  of  private  right,  with- 
out color  or  pretense,  but  without  the  hope  or 
expectation  of  gain.  Such  an  act  discovers  a 
degree  of  moral  turpitude  dangerous  to  society, 
and,  for  their  security,  ought  to  be  punished 
criminally.  It  is  an  evil  example  of  the  most 
pernicious  tendency,  inasmuch  as  the  act  is  an 
outrage  upon  the  principles  and  feelings  of 
humanity.  The  direct  tendency  is  a  breach  of 
the  peace.  What  more  likely  to  produce  it, 
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than  wantonly  killing,  out  of  mere  malice,  a 
useful  domestic  animal  ? 

Acts  injurious  to  private  persons,  which  tend 
to  excite  violent  resentment,  and  thus  produce 
a  disturbance  of  the  peace,  have  always  been 
held  indictable.  Thus  sending  a  challenge  to 
fight  a  duel,  or  publishing  a  libel,  are  indict- 
able offences. 

It  appears  to  me  that  the  offense  stated  in 
this  indictment  is  a  proper  subject  of  criminal 
prosecution.  It  was  so  held  in  Respublica  v. 
Teiseher,  1  Dall.,  355,  a  case  precisely  like  the 
present.  M'Kean,  Ch.  J.,  observed  that  the 
26O*1  *poisoning  of  chickens,  cheating  with 
false  dice,  fraudulently  tearing  a  promissory 
note,  and  many  other  offenses  of  a  similar  de- 
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scription,  had  been  indicted  in  Pa.  This  case 
is  approved  in  Commonwealth  v.  Taylor,  5  Binn. , 
277.  In  Commonwealth  v.  Leach,  1  Mass.,  59, 
the  defendants  were  indicted  for  poisoning  a 
cow.  The  only  question  raised  was,  whether 
the  sessions  had  jurisdiction.  There  was  not 
even  a  suggestion,  by  the  court  or  counsel, 
that  the  offense  was  not  indictable. 

I  entertain  no  doubt  that  the  conviction  in 
this  case  was  warranted  by  the  principles  of 
the  common  law ;  and  judgment  should  be 
given  against  the  defendant. 

Judgment  accordingly. 

Cited  in— 19  Wend.,  419;  5  Den.,  280;  24  How.  Pr., 
351;  5  Park.,  192,  575 ;  21  Am.  Rep.,  456  (72  N.  C.,  201). 
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GRAVES  KT  AL.  9.  JOICE. 

Action  for  Mesne  Profits — Record  in  Ejectment 
Suit  Conclusive  Evidence  of  Plaintiff's  Title — 
Matters  of  Defense  in  Original  cannot  be  shown 
in  Mitigation  of  Damages. 

In  an  action  for  mesne  profits,  the  record  in  the 
ejectment  suit  is  conclusive  evidence  of  title  in  the 
plaintiff :  and  where  the  declaration,  consent  rule, 
writ  of  possession  and  return,  in  the  ejectment  suit 
were  all  in  the  usual  general  form ;  the  plaintiff  be- 
ing1 nonsuited  on  account  of  the  defendant's  not 
confessing  lease,  entry  and  ouster ;  in  an  action  for 
the  me»ne  profits,  held,  that  the  defendant  could  not 
show,  in  mitigation  of  damages,  that  the  plaintiff 
brought  the  ejectment  to  recover  only  a  small  undi- 
vided part  of  the  premises  in  question ;  but  that  this 
was  matter  of  defense  in  the  original  action  only. 

Citation— 4  Cow.,  168. 

rpRESPASS  for  mesne  profits  ;  tried  at  the 
I  Schoharie  Circuit,  Oct.  26,  1834,  before 
Duer,  Circuit  Judge. 

On  the  trial,  the  plaintiffs  produced  the  ex- 
emplification of  a  record  of  a  judgment  of  non- 
suit, for  not  confessing  lease,  entry  and  ouster, 
in  an  action  of  ejectment,  for  land  in  Blenheim, 
Schoharie  Co. ,  in  which  they  were  named  as  les- 
sors, against  the  defendant.  The  declaration 
stated  the  day  of  ouster  to  have  been  May  3, 
1821,  and  described  the  premises  in  the  usual 
general  form  ;  and  the  judgment,  which  was 
general,  for  the  plaintiff's  term  yet  to  come  in 
the  whole  premises,  was  docketed  Feb.  18, 1824. 
The  plaintiffs,  also,  produced  the  exemplifica- 
tion of  a  writ  of  possession,  containing  the  same 
general  form  of  description  as  the  declaration  ; 
andthe  return  of  the  sheriff  indorsed,  that  he 
had  caused  the  plaintiff  to  have  the  possession 
of  his  several  terms  yet  to  come,  of,  in  and  to  the 
several  tenements,  &c.,  within  mentioned,  &c. 

The  plaintiffs  then  proved  that  by  virtue  of 
this  writ,  a  deputy-sheriff  went  with  Graves, 
262*1  one  of  the  plaintiffs,  to  a  *farm,  called 
the  M'Kinney  farm,  situate  in  Blenheim,  which 
was  posessed  by  the  defendant  when  the  eject- 
ment was  commenced.  That  the  deputy  under 
stood  from  Graves  that  he  claimed  only  a  part 
of  this  farm.  The  deputy  delivered  possession, 
by  putting  the  tenant,  his  family  and  goods  out 
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of  the  house,  and  placing  the  goods  in  the  street  p 
that  the  annual  value  of  the  farm  was  about  $75. 

The  defendant's  counsel  then  offered  to  prove 
that  the  plaintiffs  had  often  and  uniformly  ad- 
mitted that  the  ejectment  was  brought,  not  for 
the  whole  farm,  but  only  one-third  of  a  fourth 
part  of  it.  To  this  the  plaintiff's  counsel  ob- 
jected ;  but  the  evidence  was  received  by  the 
judge,  on  the  ground  that  it  was  important  for 
both  parties  to  show  for  what  the  ejectment 
was,  in  fact,  brought  for  the  purpose  of  ascer- 
taining the  amount  of  the  damages. 

The  proof  offered  was  accordingly  received; 
and  the  plaintiff's  counsel  admitted  the  facts  to 
be  as  sworn  to  by  the  defendant's  witnesses  ; 
and  that,  if  admissible,  the  damages  should  be 
reduced  accordingly  ;  and  the  counsel  for  both 
parties  agreed  on  the  proper  sum  for  which  the 
verdict  should  be,  upon  the  different  views 
which  they  entertained,  as  to  the  admissibility 
of  the  evidence  ;  and  a  verdict  was  taken  for 
the  plaintiffs,  subject  to  the  opinion  of  this 
court. 

Mr.  J.  Powers,  for  the  plaintiffs,  was  stopped 
by  the  court. 

Mr.  L.  Munson,  contra,  said  it  was  perfectly 
plain,  from  the  case,  that  the  plaintiffs  were, 
in  fact,  entitled  to  but  very  small  damages ; 
that  the  proceedings  in  ejectment,  which  are 
so  very  general  in  point  of  description,  should 
not  be  conclusive  on  the  defendant  as  to  the 
quantity  of  land  recovered.  In  this,  as  in  many 
other  particulars,  the  form  should  yield  to  the 
substance  and  truth  of  the  case.  These  are  the 
objects  of  an  action  of  ejectment ;  but  here  it 
is  sought  to  be  used  for  the  purpose  of  work- 
ing a  wrong.  We  agree  that  nothing  can  be 
set  up  in  the  action  for  mesne  profits  which 
would  be  a  bar  to  the  original  action  ;  but  the 
proof  in  question  merely  goes  to  the  amount  of 
damages. 

*[WOODWORTH,  J.  But  these  must  [*263 
always  be  according  to  the  title  established  at 
the  trial  in  the  ejectment.  This  record  shows 
title  to  the  whole  land,  not  to  a  part  only. 
Whether  you  are  to  recover  the  whole,  or  only 
a  part  of  the  interest  in  the  land  in  controversy, 
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is  a  question  which  relates  to  the  title — as  to 
which  the  record  in  ejectment  is  conclusive. 
The  circumstances  might  have  been  such  as  to 
warrant  an  application  to  this  court,  to  limit 
the  extent  of  the  recovery  in  the  original  action; 
but  it  appears  to  me  that  it  would  be  overturn- 
ing all  rule  to  allow  that  question  to  be  tried 
in  an  action  for  mesne  profits.] 

The  record  in  ejectment  is,  generally,  no 
evidence  as  to  the  extent  of  the  plaintiff's  in- 
terest. No  doubt  this  court  will  interfere  sum- 
marily, and  restore  the  lands  which  the  plaint- 
iff has  wrongfully  taken  upon  a  writ  of  pos- 
session. 

If  he  has  taken  a  several  possession,  when 
he  is  only  entitled  to  one  in  common,  they  will 
do  this  in  the  same  manner  as  they  will  control 
the  extent  of  an  entire  possession.  And  can- 
not both  be  as  safely  and  properly  done  by  the 
judge  and  jury  at  the  circuit,  in  the  action  for 
mesne  profits  ?  This  action  is  declared  to  be 
a  liberal  one,  allowing  every  equitable  defense. 
Per  Kent,  J.,  in  Murray  v.  Qou verneur, .  2 
Johns.,  Cas.,  441.  The  cases  establish  the 
mere  general  proposition  that  the  title  cannot 
be  controverted  ;  not  that  its  extent  is  unques- 
tionable. The  latter  enters  into  the  amount  of 
damages,  the  great  object  of  the  action.  It  is 
impossible  for  the  defendant  ever  to  recover 
the  money  back,  which  will  be  wrongfully 
taken  from  him  by  this  action  ;  and  the  court 
will,  if  possible,  therefore  receive  the  defense. 
He  also  cited  Adams  on  Eject.,  192,  and  the 
cases  in  note  h. 

But  the  court(&bsent  SUTHERLAND,  J.),  with- 
out hearing  Mr.  Powers,  in  reply,  were  clear 
that  the  plaintiff  should  recover  the  whole 
mesne  profits  at  the  highest  estimate  ;  and, 

Per  WOODWORTH,  J.  The  defendant  being 
in  possession  of  the  M'Kinney  farm,  entered 
into  the  consent  rule  generally  ;  and  there  be- 
ing nothing  to  narrow  this  in  the  course  of  the 
2O4*]  *ejectment,  the  plaintiff  recovered  the 
whole.  If  there  is  nothing  to  the  contrary  in 
the  proceedings  in  the  original  action,  the  con- 
sent rule  being  general,  the  plaintiff  recovers 
all  the  land  of  which  the  defendant  is  pos- 
sessed  ;  and  he  can  recover  nothing  beyond  the 
possession.  It  would  certainly  be  violating  all 
precedent  to  allow  of  this  defense.  It  was  a 
defense  which  peculiarly  belonged  to  the  action 
of  ejectment.  This  matter  should  have  been 
put  right  at  the  trial  in  that  action.  Nothing 
is  more  usual  than  for  the  judge  to  interfere 
there,  and  limit  the  terms  of  the  verdict  to  the 
right  as  proved  in  evidence. 

SAVAGE,  Ch.  J.  Neither  the  judge  nor  jury 
in  this  action  had  anything  to  do  with  the 
manner  of  taking  possession,  or  the  extent  to 
which  it  is  taken  under  the  writ  of  possession. 
To  admit  either  would  be  to  attack  the  record 
in  a  collateral  way.  If  you  may  question  the 
effect  of  the  record  as  to  one  half,  you  may  do 
the  same  as  to  three  fourths ;  and  the  same 
principle  would  extend  to  the  whole  ;  and  de 
stroy  the  rule,  that  in  an  action  for  mesne  prof- 
its the  record  is  conclusive.  It  has  been  well 
observed  by  Judge  Woodworth,  that  all  this  is 
confined  to  the  trial  of  the  ejectment.  The 
general  proposition  that  the  action  lor  mesne 
profits  is  an  equitable  action,  relied  on  by  the 
counsel  for  the  defendant,  relates  to  the  meas- 
ure of  damages  upon  the  title,  as  it  appears  by 
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the  record  and  proceedings  in  the  original  cause. 
It  cannot  be  extended  so  as  to  intrench  upon  or 
overthrow  that  title.  That  the  rule  is  viewed 
in  this  light,  will  be  seen  by  a  case  lately  before 
us  ;  Jackson  v.  Loomis,  4  Cow.,  168. 
Judgment  accordingly  .(a) 

(a)  Vide  Aslin  v.  Parkin,  2  Burr.,  668 ;  Van  Alen  v. 
Rogers,  1  Johns.  Cas.,  283 ;  1  Phil.  Ev.,  236,  ed.  of 
1820;  Baily  v.  Fair  Play,  6  Binn.,  450;  Goodtitle  v. 
Tombs,  3  Wils.,  118;  Benson  v.  Matsdorf,  2  Johns., 
369, 371 :  Jackson  v.  Randall,  11  Johns.,  405;  Same  v. 
Stone,  13  Id.,  447 :  Dewey  v.  Osborn,  4  Cow.,  339. 


*JACKSON,  ex  dem.  SINCLAIR  ET  AL.,[*26<> 

v. 
BAILEY. 

Amendment  of  Declaration,  After  Nonsuit. 

Amendment,  as  to  the  place  laid  in  a  declaration 
in  ejectment,  granted  after  the  plaintiff  had  been 
nonsuited  at  the  trial  for  variance. 

TjVIECTMENT  for  land  in  the  Town  of  Mo- 
-1J  riah,  Essex  Co. ,  brought  to  trial  at  the  last 
circuit  in  that  county  ;  when  the  plaintiff  was 
nonsuited,  on  the  ground  that  the  declaration 
described  the  laud  as  lying  in  the  Town  of 
Crown  Point  in  that  county. 

Now,  on  an  affidavit,  that  this  was  a  mistake 
of  the  attorney,  which  was  not  discovered  till 
after  the  jury  were  sworn. 

Mr.  8.  Stevens,  for  the  plaintiff,  moved  to  set 
aside  the  nonsuit.and  to  amend  the  declaration. 

Mr.  D.  Russell,  contra,  said  it  was  too  late  to 
amend,  after  the  plaintiff  had  been  nonsuited 
for  the  variance  ;  but, 

The  Court  granted  the  motion,  on  payment  of 
costs. 

Rule  accordingly. 


COUCH  t>.  ASH. 

Imprisonment  for  Debt — Statute. 

Under  the  Act  to  Abolish  Imprisonment  for  Debt 
in  Certain  Cases,  sess.  42,  ch.  101,  a  new  promise  to 
pay  the  debt,  made  after  the  discharge,  will  not  re- 
store the  right  to  imprison  the  defendant. 

A  SSUMPSIT.  The  defendant  pleaded  his  dis- 
li.  charge  under  the  Act  to  Abolish  Impris- 
onment for  Debt  in  Certain  Cases,  sess.  42,  ch. 
101.  Replication,  that  after  the  discharge,  the 
defendant  undertook  and  promised  the  plaint- 
iff to  pay  the  sum  mentioned  in  the  declaration. 
Rejoinder  and  issue  upon  that  fact. 

The  cause  was  tried  upon  this  issue  at  the 
last  Ulster  Circuit,  before  Belts,  Cit.  Judge; 
and  a  verdict  found  for  the  plaintiff. 

Mr.  ,1.  Sudani,  for  the  defendant,  moved  that 
notwithstanding  the  verdict,  judgment  should 
be  against  the  defendant  debonis  only;  and  cited 
Wilton  v.  Kemp.  8  Maule,  &  S.,  595. 

*Mr.  (J.  H.  R»ggU»,  contra,  cited  3  [*2<W 
Chit.  PI.,  474,  475,'and  the  Statute  54  Geo.  III., 
ch.  28. 

Curia.  Let  the  judgment  be  for  the  plaint- 
iff, with  a  special  entry  on  the  record,  exempt- 
ing his  person  from  imprisonment. 

Itnle  accordingly. 

Cited  in-27  Am.  Dec..  284  (4  Kawle.  452). 
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IN  THE  MATTER  OF  DE  PEYSTER,  an  Absent 
Debtor. 

Absconding  Debtor  Act— When  Proof  of  Debt 
Received  from  Creditors —  What  Creditors  En- 
titled to  Dividends. 

After  the  second  dividend  under  the  Absconding 
Debtor  Act,  1 R.  L.,  157.  no  creditor  can  be  received 
to  prove  his  debt. 

To  entitle  a  creditor  to  a  dividend,  he  must  have 
been  such  at  the  time  of  the  first  publication  of  the 
proceedings  under  the  Act,  pursuant  to  the  2d  sec- 
tion. 

Citations— 1  R.  L.,  168,  sees.  17, 19;  1  Johns.,  174. 

ON  petition  by  the  Trustees  of  De  Peyster,  an 
absent  or  absconding  debtor, under  the  Act 
"  for  Relief  against  Absconding  and  Absent 
Debtors,"  1  R.  L.,  157,  for  instruction;  and  on 
the  application  of  certain  creditors  of  De  Pey- 
ster residingin  London;  the  following  case  was 
presented  to  the  court : 

The  trustees  had  made  two  dividends,  and 
recently  advertised  a  third  and  final  dividend. 
The  London  creditors  did  not  hear  of  the  pro- 
ceedings in  this  matter  till  after  the  second 
dividend  ;  but  they  afterwards  came  in  and 
claimed  their  full  dividend  before  the  final  dis- 
tribution should  be  made.  The  trustees  also 
anticipated  that  claims  to  the  final  dividend 
would  be  interposed  by  persons  who  had  be- 
come creditors  since  the  issuing  of  the  attach- 
ment. 

Mr.  G.  Bnnckerhoff,  for  the  London  credit- 
ors, cited  1  R.  L.,  164,  sec.  27 ;  1  Johns.,  165, 
173,  174,  and  the  cases  there  cited. 

Mr.  H.  8.  Jones,  for  the  Trustees,  cited  1  R. 
L.,  162,  sec.  19. 

Curia.  The  19th  section  declares,  that  if  any 
creditor  neglects  to  give  notice  of  or  deliver  an 
account  of  his  demand  to  the  trustees  until 
after  distribution,  pursuant  to  the  ifth  section, 
he  shall  not  be  entitled  to  any  dividend;  but  if 
he  shall  comply  before  the  second  distribution, 
he  shall  have  the  sum  he  would  have  been  en- 
titled to  on  the  first  distribution,  before  any 
second  dividend  be  made. 

The  trustees  are  required,  by  the  17th  sec- 
tion, to  give  notice  to  all  the  creditors  to  come 
267*]  in  and  prove  their  debts,  *within  a 
certain  time,  when  the  first  dividend  is  to  be 
made.  Now,  we  have  seen  that,  by  a  subse- 
quent section,  if  they  neglect  doing  this  before 
the  first,  they  shall  be  received  before  the  sec- 
ond dividend;  but  no  provision  of  this  kind  is 
made  in  reference  to  the  third.  Taking  these 
various  enactments  into  view,  we  are  satisfied 
that  creditors  who  neglect  to  prove  their  de- 
mands till  after  a  second  dividend  are  pre- 
cluded from  all  share  of  the  debtor's  estate  in 
the  hands  of  the  trustees.  An  opinion  to  this 
•effect  was  expressed  in  Peck  v.  Randall,  1 
Johns.,  174  ;  though  the  question  does  not  ap- 
pear to  have  been  presented  by  the  case. 

This  ground  would,  in  the  particular  case 
before  us,  preclude  the  claim  of  all  who  be- 
came creditors  after  the  attachment  issued. 
But  we  have  no  hesitation,  on  this  head,  in 
answering  the  question  put  to  us  by  the  trust- 
ees, on  broader  ground.  We  are  of  opinion 
that  no  person  can  be  entitled  to  a  dividend 
who  was  not  a  creditor  at  the  time  of  the  first 


publication  of  notice  of  the  attachment,  pur- 
suant to  the  2d  section  of  the  Act. 
Motion  of  the  London  creditors  denied. 

Cited  in— 3  Abb.  App.  Dec.,  237;  12  How.  Pr.,  349. 


A.   BARKER  AND  E.  MANN,  Executor  and 
Executrix  of  J.  MANN, 

v. 
BAKER. 

Practice — Trover  by  Executors — Cost*. 

In  trover  by  executors,  on  a  conversion  after  the 
testator's  death,  if  they  be  nonsuited,  &c.,  at  the 
trial,  they  must  pay  costs. 

For  they  may  declare  in  their  own  right. 

Where  executors  may  declare  in  their  own  right 
they  shall  pay  costs  on  nonsuit,  &c. 

Citations-2  Saund.,  47  fc ;  7  T.  R.,  S>4 ;  10  East.  293; 
11  Johns.,  408 ;  4  Cow.,  87. 

IN  trover  for  a  pair  of  horses.  The  declara- 
tion contained  three  counts.  The  first  al- 
leged the  trover  and  conversion  in  the  testator's 
lifetime  ;  the  second  alleged  the  trover  in  the 
plaintiff's  lifetime,  and  the  conversion  after  his 
death  ;  and  the  third,  both  trover  and  conver- 
sion after  his  death. 

On  the  trial,  at  the  last  Monroe  Circuit,  the 
plaintiffs  proved  that  after  the  testator's  death, 
the  horses  were  found  in  the  defendant's  pos- 
session, and  were  demanded  by  the  plaintiffs, 
but  the  defendant  refused  to  deliver  them.  A 
strong  case  being  made  out  by  the  defendant, 
the  plaintiffs  submitted  to  a  nonsuit. 

*Mr.  J.  C.  Spencer,  for  the  defendant, [*268 
now  moved  for  costs.  He  cited  Ketchum  v. 
Ketchum,  4  Cow. ,  87 ;  Jenkins  v.  Plombe,  6  Mod. , 
91;  Id.,  181;  1  Salk.,  287;  HoUis  v.  Smith,  10 
East,293;  Bollard  v. Spencer,!  T.  R.  ,354;  Admrs. 
of  TUton  v.  Williams,  11  Johns..  403. 

Mr.  A.  Samson,  contra,  cited  Cockerill  v. 
Kynaston,  4  T.  R. ,  277. 

Curia.  In  trover  by  executors,  where  the 
conversion,  which  is  the  gist  of  the  action,  is 
after  the  death  of  vhe  testator,  they  must  pay 
costs,  if  they  fail.  (2  Saund.,  47  k.)  It  is  true 
that  in  Cockeritt  v.  Kynaston,  relied  on  by  the 
plaintiff's  counsel,  costs  were  denied  to  the  de- 
fendant, and  the  case  is  not  distinguishable 
from  the  present.  But  in  a  subsequent  case, 
Bollard  \.  Spencer,  7  T.  R.,  354,  Ld.  Kenyon 
said  there  was  some  mistake  in  CockeriU  v. 
Kynaston  ;  and  the  plaintiffs  having  declared 
on  a  possession  after  the  testator's  death,  were 
holden,  on  being  nonsuited,  to  pay  costs.  In 
Hottis  v.  Smith,  10  East,  293,  the  pleadings  were 
like  the  second  and  third  counts  of  this  decla- 
ration. Ld.Ellenborough  said  the  question  was, 
whether  the  plaintiffs  need  declare  as  adminis- 
trators ;  that  it  certainly  was  not  necessary  to 
declare  in  that  form;  that  on  the  death  of  the 
intestate,  the  plaintiffs  were,  in  point  of  law, 
the  owners  of  the  goods;  and  whether  possessed 
of  them  or  not,  they  might  declare  as  other  per- 
sons; and  judgment  was  given  against  them  for 
costs. 

The  rule  that  executors,  when  prosecuting  in 
right  of  the  testator,  shall  not  pay  costs,  applies 
to  cases  where  it  is  necessary  to  sue  in  their  rep- 
resentative character.  Admrs.  of  TUton  v.  Will- 
iams, 11  Johns.,  403.  The  general  doctrine  on 
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this  head  was  very  fully  considered  mKetchum 
v.  Ketchum,  4  Cow.,  87. 

In  the  principal  case,  the  whole  evidence  of 
the  trover  and  conversion  was  of  a  time  subse- 
quent to  the  testator's  death.  The  defendant 
must  take  his  judgment  for  costs. 

Motion  granted. 

Cited  in— 9  Wend.,  490;  1  Den.  637 ;  1  Lans.,  305 :  14 
How.  Pr.,  485 ;  5  Abb.  Pr.,  231 ;  5  Sand.,  395 ;  20  Wis., 
388. 


269*]        *FISH  9.  WRIGHT. 

Practice — Stay  of  Proceedings — Costs. 

Where  the  cause  is  noticed  for  trial,  and  the  de- 
fendant then  obtains  an  order  to  stay  proceedings, 
with  a  view  to  move  for  a  reference,  the  motion 
will  not  be  granted,  except  on  the  terms  of  paying 
the  costs  of  preparing  for  trial  to  the  time  when 
the  order  was  served. 

ON  motion  for  a  reference,  in  behalf  of  the 
defendant,  it  appeared  that  the  cause,  be- 
ing at  issue,  had  been  noticed  for  trial  by  the 
plaintiff's  attorney,  for  Nov.  29,  last ;  but  on 
the  26th  the  defendant's  attorney  served  him 
with  an  order  to  stay  proceedings,  made  with 
a  view  to  this  motion. 

The  Court  agreed  that  the  motion  must  be 
granted  ;  but  one  question  was,  if  it  should  not 
be  on  payment  of  the  costs  of  the  plaintiff,  in 
preparing  for  trial. 

Mr.  C.  F.  Ingatts,  for  the  defendant. 

N.  B. — Mr.  Doe,  contra,  cited  Budd  v.  Mai- 
burn,  1  Cow.,  47. 

Curia.  We  think  this  question  comes  within 
the  decisions  of  this  court,  in  the  case  cited, 
and  other  cases,  where  orders  to  stay,  with  a 
view  to  the  change  of  venue,  are  obtained, 
after  the  cause  is  noticed  for  trial.  The  defend- 
ant may  take  the  effect  of  his  motion  ;  but  this 
must  be  on  payment  of  the  costs  of  the  notice, 
and  preparation  for  trial,  to  the  time  when  the 
order  was  served. 

Rule  accordingly. 


JACKSON,  ex  dem.  HOOKER,  v.  YOUNG. 

Omission  of  Sheriff  to  File  Certificate  of  Sale,  does 
not  Prejudice  Purchaser — Statute. 

The  sheriff's  omission  to  file  the  certiflcnte  of  sale 
according  to  the  Statute,  sess.  43.  ch.  184,  sec.  1,  will 
not  prejudice  the  purchaser. 

This  Act  is  not  a  condition  precedent ;  but  the 
Statute  is  merely  directory. 

EJECTMENT,  tried  before  Throop,  Circuit 
CJ  Judge,  Dec.  13, 1824,  at  the  Oswego  Circuit. 
The  lessor  of  the  plaintiff  claimed  title  to 
the  premises  in  question,  as  the  assignee  of  the 
purchaser,  at  a  sheriff's  sale  of  those  prem- 
ises ;  and  gave  in  evidence,  the  sheriff's  deed, 
reciting  the  sale  in  Dec.,  1822,  at  public  ven- 
due,  to  .1.  II  :  and  a  sealed  assignment  of  his 
right  to  receive  a  deed,  to  the  lessor  of  the 
plaintiff.  The  original  assignment  from  .1.  H. 
to  the  lessor  of  the  plaintiff  was  also  given  in 
evidence. 

27O*|  *The  defendant's  counsel  moved  for 
a  nonsuit,  on  the  ground  thai  it  did  not  appear 
that  a  certificate  of  the  sale  had  been  filed  in 
the  clerk's  office,  pursuant  to  the  Statute,  sess. 
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43,  ch.  184,  sec.  1.  This  motion  being  denied, 
the  defendant  then  offered  to  prove  that  no 
such  certificate  had  been  filed  in  the  clerk's 
office.  This  testimony  was  excluded  by  the 
judge  ;  and  a  verdict  was  then  taken  for  the 
plaintiffs,  subject  to  the  opinion  of  the  court. 

Mr.  Talcott,  Atty-Gen.,  for  the  plaintiff,  cited 
Young  v.  Taylor,  2  Binn. ,  227  ;  Jackwn  v.  Rose- 
vell,  13  Johns.,  97;  Jackson  v.  Vanderheyden. 
17  Id.,  167. 

Mr.  B.  F.  Butler,  contra,  said  the  object  of 
the  statute  in  requiring  the  certificate  to  be 
filed  was,  to  give  the  debtor  and  his  creditors 
such  information  as  might  be  necessary, to  guide 
them  in  redeeming  the  land  sold.  This  impor- 
tant object  would  be  defeated,  unless  the  sher- 
iff is  holden  to  great  strictness  in  filing  the  cer- 
tificate. But, 

The  Court,  without  hearing  Mr.  Talcott,  in 
reply,  were  clear  that  the  statute  was  merely 
directory  ;  that  the  filing  of  a  certificate  was 
not  a  condition  precedent  to  the  giving  of  the 
the  deed,  and  passing  the  title  :  and  that  the 
sheriff's  omission  should  not  prejudice  the 
purchaser. 

Judgment  for  the  plaintiff. 

Cited  in— 4  Wend.,  590;  6  Wend..  487;  2  N.Y.,  68  (a)  ; 
8  N.  Y.,  89 ;  24  N.  Y.,  587 ;  34  N.  Y.,  273;  1  Keyes,  517 ; 
1  Hun.  54 ;  10  Barb.,  480 ;  14  Barb.,  291 ;  1  T.  &  C., 
375 ;  3  T.  &  C..  136 ;  74  Ind.,  491 :  40  Mich.,  236 ;  45  Mo., 
441 ;  45  Am.  Dec.,  858  (10  Mo.,  117). 


CANFIELD  AND  CRANE,  Ex'rs  of  WARING. 
WESTCOTT. 

Contract  for  Sale  of  Land — Proviso  for  Benefit 
of  Vendor — Election. 

In  articles  for  sale  of  land,  by  which  the  vendee 
covenants  to  pay,  and  the  vendor  covenants  to  con- 
vey on  payment,  and  the  vendee  agrees  that  if  he 
fails  in  his  covenant,  the  contract  shall  be  void ;  on 
action  by  the  vendor  for  the  money  no  part  having 
been  paid ;  held,  that  the  action  lay;  the  contract 
being  void  only  at  the  election  of  the  vendor. 

So  if  the  contract  contain  a  general  proviso,  that 
if  the  vendee  do  not  perform,  it  shall  be  void ;  it 
is  voidable  only,  at  the  election  of  the  vendor. 

AN  demurrer  to  the  declaration.  This  was  in 
\J  covenant  on  articles  of  agreement  under 
seal,  dated  Mar.  21,  1820,  between  the  defend- 
ant and  the  testator ;  whereby  the  defendant 
covenanted  to  pay  the"  testator  $416,  with  in- 
terest, &c.,  in  four  equal  annual  payments,  the 
first  installment  to  be  paid  on  or  before  the 
first  day  of  Jan.,  1825.  &c.,  as  the  considera- 
tion of  a  lot  of  land.  The  testator  covenanted 
that  as  soon  as  the  defendant  had  fulfilled  all 
the  covenants  on  his  part,  he,  the  ^testator, 
would  convey  the  lot  to  the  defendant.  The 
declaration  averred  that  the  *first  two  T*27  1 
installments  were  in  arrear.  and  unpaid  ;  and 
claimed  to  recover  the  whole  with  interest. 

The  defendant  craved  and  had  oyer  of  the 
articles,  whereby  it  appeared,  that  after  the 
mutual  covenants  above  mentioned,  the  de- 
fendant bound  himself,  by  the  same  articles, 
to  settle  on  the  lot  in  the 'season  of  1820,  and 
make  various  improvements  ;  to  commit  no 
waste,  &c.  The  articles  then  proceeded  thus: 
"the  said  Daniel  (the  defendant)  hereby  agrees, 
that  should  he  fail  in  performing  any  part  of 
the  above  covenant*,  that  this  contract  shall 
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become  void,  and  of  no  effect ;  and  that  the 
said  party  of  the  second  part  (the  testator)  shall 
and  may  re-enter,  and  take  possession  of  the 
said  premises,  without  hindrance  and  molest- 
ation." 

General  demurrer  and  joinder. 

Mr.  J.  Steele,  in  support  of  the  demurrer,  in- 
sisted that  by  the  plaintiff's  own  showing  the 
agreement  was  void  ;  that  it  was  to  become  so 
by  its  own  provision,  if  any  of  the  defendant's 
covenants  should  not  be  kept ;  and  the  plaint- 
iffs had  shown  the  happening  of  this  contin- 
gency. But, ' 

The  Court,  without  hearing  Mr.  J.  Platt,  who 
was  to  have  argued  against  the  demurrer,  were 
clear  that  judgment  must  be  for  the  plaintiff. 
They  said  the  provision  that  this  agreement 
should  be  void,  was  for  the  benefit  of  the  vend- 
or. On  the  vendee's  default,  the  vendor  might, 
therefore,  consider  the  agreement  void  at  his 
own  election  ;  or  affirm  it,  and  brings  his  ac- 
tion on  the  covenants  ;  and  they  said  this  had 
been  often  so  held  in  much  stronger  cases  ;  as 
where  the  provision  in  the  articles  was  general 
and  positive,  in  the  words  of  both  parties,  that 
if  the  vendee  failed  to  perform,  the  contract 
should  be  void. 

The  Chief  Justice  told  Mr.  Steele  he  might 
withdraw  the  demurrer  and  plead,  if  he  had 
any  other  defense. 

But  Mr.  Steele  said  he  had  not ;  and, 

The  plaintiff  had  judgment,  (a) 

Cited  in-7  Wend.,  214;  24  Wend.,  326;  10  N.  Y., 
442 ;  51  N.  Y.,  58 ;  74  N.  Y.,  214 ;  7  Lans.,  351 ;  11  Hun, 
478 ;  10  Barb.,  376 ;  37  Barb.,  34 ;  64  Barb.,  557 ;  14 
Abb.  N.  8.,  107 ;  1  Leg.  Obs.,  103 ;  38  Cal.,  251 ;  20  Ind., 
436 ;  36  N.  J.  L.,  155. 

(a)  May  Term,  1823.— MANCIUS  v.  SERGEANT. 

ON  ERROR  to  the  C.  P.  of  Columbia.  The  declara- 
tion in  the  court  below  was  in  covenant  by  Manci- 
us  against  Sergeant,  on  articles  of  agreement,  by 
which  Mancius  covenanted,  on  Sergeant's  fulflll- 
272*]  ing  his  covenants  after  *mentioned,  to  con- 
vey to  him.  He  then  covenanted  to  pay,  &c.,  by 
installments ;  and  the  articles  then  provided,  that 
if  Sergeant  should  fail  to  perform  his  covenants, 
Mancius  should  be  released  and  discharged  from 
his  covenants ;  and  that  Sergeant  should  forfeit  his 
payments,  if  any.  The  declaration  averred  a  total 
non-performance  on  the  part  of  Sergeant. 

General  demurrer  and  joinder. 

The  C.  P.  gave  judgment  for  the  defendant  below. 

Mr.  E.  Williams,  for  the  plaintiff  in  error. 

Mr.  C.  Bushnett,  contra. 

Curia,  per  SAVAGE,  Ch.  J.  Thai  the  intent  of  the 
parties  is  to  be  the  governing  consideration  in  the 
construction  of  every  contract,  cannot  be  denied ; 
nor  that  such  intent  (when  doubtful)  is  to  be  col- 
lected from  the  whole  instrument,  and  the  nature 
of  the  contract ;  every  part  of  it  having  meaning 
and  effect  if  possible. 

What,  then,  was  the  meaning  of  the  parties  when 
they  entered  into  this  contract?  Did  they  intend 
it  should  be  a/eio  de  se,  or  that  the  defendant  below 
might  make  it  so,  or  valid  and  operative  at  his  elec- 
tion ?  What  inducement  could  the  plaintiff  below 
have  for  making  such  a  contract? 

The  covenants  by  the  defendant  below  were  abso- 
lute ;  and  on  his  performance,  the  plaintiff  below 
would  have  been  bound ;  but  the  clause  providing 
for  a  forfeiture  of  previous  payment  was  totally  in- 
operative until,  at  least,  one  payment  made.  The 
whole  clause  providing  for  the  vendor's  discharge 
from  his  covenants,  and  the  for  feitureof  the  vend- 
ee's payments,  is  clearly  a  condition  in  favor  of 
the  former ;  not  the  latter.  The  vendee  was  bound 
to  pay  at  all  events.  If  he  had  failed,  even  after 
having  made  payments,  the  vendor  might  consider 
the  contract  at  an  end,  and  sell  the  land  to  another. 
If,  however,  he  chooses  not  to  do  so,  but  hold  the 
vendee  to  his  -contract,  he  has  an  undoubted  right 
to  enforce  it  by  compelling  payment.  A  contrary 
doctrine  would  be  allowing  the  vendee  to  take  ad- 
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vantage  of  his  own  negligence,  without  any  advan- 
tage to  the  vendor,  but  rather  an  injury ;  as  he  is,  in 
the  meantime,  prohibited  from  selling  the  land  to 
any  other  purchaser. 

.In 'i(i mi- ni  reverted. 

Cited  in— 5 Cow.,  273,  n.;  51  N.  Y.,  58 ;  11  Hun,  478 : 
37  Barb.,  34. 

CHURCH  v.  ATRES. 

AFTER  the  decision  in  Mancius  v.  Sargeant,  a  ques- 
tion of  the  void  clause  was  submitted  to  the  Su- 
preme Court,  between  Church,  plaintiff,  and  Ayers, 
defendant.  The  case  was  this:  Ayers  paid  Church 
$5  for  land ;  and  by  articles  between  the  parties  ac- 
knowledging this  payment,  covenanted  to  pay  up- 
wards of  $400  more  within  nine  years,  by  equal  an- 
nual installments,  with  interest,  annually,  &c.  The 
articles  then  had  this  clause ;  "and  in  case  default 
shall  be  made  in  any  of  the  payments  of  the  above 
principal  or  interest,  at  any  of  the  annual  periods 
above  stipulated  for  the  payment  thereof,  this  agree- 
ment shall  be  absolutely  null  and  void."  The  arti- 
cles *then  proceed  to  provide  that  if  Church  [*273 
should  not  enforce  the  payments,  or  annul  the  con- 
tract, Ayers  would  pay  interest  upon  interest,  &c. 

The  money  not  being  paid  pursuant  to  the  con- 
tract, Church  brought  covenant,  alleging  the 
breach ;  and  Ayers  demurred. 

Mr.  H.  Welles,  in  support  of  the  demurrer. 

Mr.  S.  S.  Haight,  contra. 

SAVAGE,  Ch.  J.,  in  delivering  the  opinion  of  the 
court,  after  recognizing  the  same  general  principles 
as  in  Mancius  v.  Sergeant,  that  the  intent  is  to  gov- 
ern, &c.,  and  every  part  of  the  contract  is  to  have 
effect,  proceeded  as  follows :  "  It  seems  to  me  very 
clear,  in  this  case,  that  it  was  the  intention  of  the 
parties,  that  on  the  failure  of  the  defendant  to  pay, 
according  to  his  stipulation,  it  should  be  optional 
with  the  plaintiff,  to  avoid  the  contract,  or  not.  A 
further  provision  is  made  in  his  favor,  in  case  he 
shall  not  avail  himself  of  the  clause  in  question.  It 
is  a  settled  principle,  that  a  party  in  whose  favor  a 
provision  is  made  by  the  contract,  may  waive  it  if 
he  pleases. 

The  very  point  now  raised  was  decided  by  this 
court,  on  the  same  state  of  pleadings,  in  Van  Rens- 
selaer  v.  Fitch.  The  case  is  not  reported,  but  I  have 
been  favored  by  the  late  Ch.  J.,  with  the  demurrer 
book,  and  the  decision  of  the  court.  Van  Kensselaer 
sued  Fitch  on  an  article  of  agreement,  as  follows: 
"  First ;  the  said  party  of  the  second  part  (Fitch) 
agrees  to  purchase  of  the  said  party  of  the  first  part 
(Van  Rensselaer)  the  lands  hereinafter  mentioned  ; 
and  to  pay  him  for  the  same,  the  sum  of  $32.98,  in 
one  year  from  the  date  hereof,  with  interest  on  the 
same  till  paid ;  otherwise,  these  presents  to  be  void 
both  at  law  and  in  equity."  Van  Rensselaer  then 
covenanted  that  the  money  being  paid,  he  would 
convey.  To  a  declaration  on  this  contract,  the  de- 
fendant demurred ;  and  judgment  was  rendered  for 
the  plaintiff. 

The  present  is  even  a  stronger  case  for  the  plaint- 
iff. The  authority  cited  is  in  point,  and  a  similar 
judgment  must  be  given." 

Judgment  for  the  plaintiff. 

Cited  in— 51  N.  Y.,  58  ;  11  Hun,  478 ;  37  Barb.,  34. 


Ex  PARTE  SMITH. 

Habeas  Corpus — State  Magistrate  May  Commit 
for  Further  Examination.  Touching  Crime 
Against  the  United  States — Form  of  Commit- 
ment. 

Form  of  commitment  to  jail,  for  further  exam- 
ination, by  a  justice. 

A  state  magistrate  may  commit  for  further  exam- 
ination touching  a  crime  against  the  U.  S. 

On  habeas  corpus,  a  prisoner  who  had  been  com- 
mitted by  a  state  magistrate  for  further  examina- 
tion, touching  a  robbery  of  the  U.  S.  mail,  was  re- 
manded, without  any  cause  being  shown  by  the  At- 
torney-General ;  the  prisoner  having  been  in  cus- 
tody but  a  short  time. 

SMITH  was  committed   on  this    warrant  : 
"  Police  office,  City  of  Albany.    The  jailer 
will  receive,  and  safely  keep  *for  fur-  [*274 
ther  examination,  George  W.  Smith,  who  is 
charged  with  having  been  engaged  in,  or  ac- 
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cessory  to  a  robbery  of  the  United  States  mail. 
March  14,  1826. 

J.  O.  COLE,  Justice  of  the  Peace." 

The  warrant  was  not  sealed. 

Mar.  16.  The  prisoner  being  brought  up^by 
habeas  corpus. 

Mr.  J.  V.  N.  Tales  moved  that  he  be  dis- 
charged. The  affidavit  of  the  prisoner,  on 
which  the  writ  was  allowed,  stated  that  he  un- 
derstood the  charge  against  him  to  be  that  of 
robbing  the  mail  between  Baltimore  and  Phil- 
adelphia ;  and  that,  on  making  due  inquiries, 
he  found  that  he  was  not  confined  on  any  proc- 
ess, nor  on  the  demand,  as  far  as  he  could 
learn,  of  the  Executive  of  any  State;  nor  upon 
any  process  from  any  of  the  U.  S.  courts. 

Mr.  Tales  said,  that  from  the  view  he  had 
taken  of  the  case,  it  was  unnecessary  to  crit- 
icise the  order  of  commitment  made  by  the 
police  magistrate.  The  offense  being  against  a 
law  of  the  U.  S.  (U.  S.  Const.,  Art.  3,  Ingersol 
Dig.,  688),  a  state  magistrate  has  no  jurisdic- 
tion. (1  Wh.,  330.)  This  general  position 
would,  probably,  not  be  disputed  by  the  Atty- 
Gen.  He  would,  most  likely,  contend  that  the 
state  magistrate  might  commit  for  trial  before 
the  U.  S.  tribunals ;  but  the  decision  cited  from 
Wheaton  involved  this  question  also.  He  ad- 
mitted that  Congress  had,  in  terms,  conferred 
this  power  upon  state  magistrates  ;  vide  4  Laws 
U.  S.,  302,  sec.  35 ;  but  the  case  in  Wheaton. 
and  U.  8.  v.  Lathrop,  17  Johns.,  4,  both  con- 
cur in  denying  that  they  could  constitutionally 
do  this.  The  courts  of  the  U.  S.  have  exclusive 
jurisdiction.  If  the  magistrate  acts  judicially, 
of  which  he  supposed  there  could  be  no  doubt, 
he  comes  within  the  cases  cited.  This  court 
had,  he  was  aware,  in  a  similar  case,  remanded 
prisoners,  in  order  to  secure  their  forthcom- 
ing, on  the  demand  of  the  U.  S. ;  People  v. 
Lynch,  11  Johns.,  554,  note;  but  this  was  con- 
trary to  the  views  taken  of  the  subject  in  the 
more  recent  cases.  The  prisoner  cannot  be  re- 
manded, if  there  is  a  want  of  jurisdiction. 
273*  ]  *The  offense  was  committed  out  of 
this  State  ;  and  there  is  also  a  want  of  juris- 
diction on  this  ground. 

Mr.  Tulcolt,  Atty-Gen.,  declined  reading  affi- 
davits to  justify  the  detention  of  the  prisoner, 
on  the  ground  that  this  might  lead  to  disclos- 
ures unfavorable  to  the  prosecution.  He  ad- 
mitted that  the  state  tribunals  had  not  the 
power  finally  to  try  for  the  crime  charged; 
but  we  could  detain  the  prisoner  till  his  trial 
should  be  provided  for  by  the  proper  author- 
ity ;  and  that  should  be  for  such  reasonable 
time  as  would  enable  the  General  Government 
to  apply  for  and  take  the  prisoner  into  their 
custody.  Tins  had  been  held  of  a  foreign  gov- 
ernment, to  whom  we  were  bound  only  by  the 
law  of  nations.  In  the  Matter  of  Wwiburn,  4 
Johns.  Ch.,  106.  And  is  our  obligation  less,  in 
reference  to  our  own  federative  government  ? 
Heath.  ./.,  in  Mttir  v.  Kaye.  4  Taunt.,  43.  said 
that  such  has  always  been  the  law,  even  as  to 
nations  properly  foreign.  That  we  may  detain 
and  deliver  up  offenders  for  crimes  against  oth- 
er Stales,  has  never  been  questioned;  and  this 
court  have  holden  it  to  be  their  duty  to  do  so. 

This  commitment  is  merely  for  further  ex- 
amination. No  formality  is  necessary  in  such 
a  commitment.  It  may  be  by  a  verbal  war- 
rant ;  no  crime  need  be  specified.  The  order  in 
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question  is  in  the  usual  form,  and  is  sanctioned 
by  the  authorities.  The  prisoner  may  be  com- 
mitted to  the  county  jail,  or  otherwise  secured 
for  this  purpose,  and  detained  a  reasonable 
time,  according  to  the  exigencies  of  each  par- 
ticular case.  Twenty  days,  or  more,  may  not  be 
an  unreasonable  time.  (1  Chit.  C.  L.,  73,  74.) 

Mr.  Tales,  in  reply,  did  not  deny  that  a 
magistrate  might  commit  for  further  examina- 
tion, but  insisted  that  this  depends  on  his 
having  jurisdiction.  If  that  be  wanting,  he 
certainly  cannot  commit  for  examination,  or 
for  any  other  purpose.  The  doctrine  of  Chan- 
cellor Kent,  taken  in  the  extent  contended  for 
by  the  Atty-Gen.,  is  fraught  with  much  mis- 
chief. It  would  warrant  a  magistrate  in  de- 
taining for  examination,  till  proof  could  be 
obtained  from  the  Cape  of  Good  Hope,  or  any 
other  distant  quarter  of  the  world.  The  comity 
*of  nations  will  certainly  not  demand  [*27O 
this  in  relation  to  any  crime  short  of  murder  ; 
and  it  was  held  not  to  reach  a  case  of  that  ag- 
gravated nature,  by  Ch.  J.  Tilghman  who, 
with  the  case  of  Washburn  before  him,  re- 
fused to  act  upon  it.  The  remedy  given  by  the 
Constitution  of  the  U.  S.  is  fully  adequate. 
The  fugitive  must  be  demanded  by  the  Exec- 
utive, to  warrant  his  being  delivered  up. 

SUTHERLAND,  •  J.  But  the  Governor  of 
another  State  may  know  nothing  of  the  arrest. 
A  reasonable  time  must  be  allowed  for  giving 
him  notice. 

WOODWORTH,  J.  Detainjmg  a  prisoner  by 
state  authority,  in  order  that  he  may  be  deliv- 
ered over  for  prosecution  to  the  U.  S.,  is,  by 
no  means,  an  unusual  exercise  of  power.  This 
court  has  repeatedly  sanctioned  such  a  pro- 
ceeding, and  in  one  case  very  lately. 

Mr.  ^ales.  At  any  rate,  this  is  a  matter  of 
discretion  with  the  court ;  and  they  should  re- 
quire proof  of  the  Atty-Gen..  that  there  is,  at 
least,  probable  cause  for  the  detention. 

SAVAGE,  (J.  J.  If  here  had  been  unreason- 
able delay,  that  would  be  a  ground  of  dis- 
charge, unless  probable  cause  could  be  shown. 
But  a  very  short  time  has  elapsed  since  the 
commitment ;  and  we  are  clear,  that,  for  the 
present,  tne  prisoner  must  be  remanded  for 
further  examination. 

Rule  accordingly. 
Cited  in-16  Barb.,  307 ;  42  Barb.,  233;  Edm.,  452. 


Ex  PARTE  G.  SMITH. 

Act  to  Abolish  Imprisonment  for  Debt — Extent 

of. 

A  discharge  under  the  Act  to  Abolish  Imprison- 
ment for  Debt,  &c-,  sees.  42,  ch.  101,  extt-nds  to  one 
committed  to  jail  for  not  I  iiliillm-  an  order  of  fil- 
iation and  maintenance,  within  1  It.  L.,  306,  sec.  1. 

Citations— 9  Johns..  368 ;  9  Johns.,  127. 

SMITH  having  been  committed  to  jail  in  Co 
lumbia,  for  not  performing  an  order  of  fil- 
iation and  maintenance,  for  a  *weckly  [*277 
sum  of  money,  made  pursuant  to  1  R. L.,  306, 
sec.  1  ;  and  being  afterwards  discharged  under 
the  Act  to  Abolish  Imprisonment  for  Debt, 
&c.,  se-ss.  42,  ch.  101  ;  and  the  sheriff  refusing 
to  set  him  at  liberty,  on  the  production  of  the 
discharge, 
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Mr.  D.  B.  Tallmadge  moved  for  a  habeas  corp- 
us to  bring  him  up,  in  order  that  he  might  be 
discharged  by  this  court.  He  said  the  ques- 
tion in  these  cases  is,  whether  the  debt  be  due 
to  the  people  or  to  individuals.  In  the  latter 
case,  the  discharge  under  the  Insolvent  Act  is 
operative.  Rex  v.  Wakefield,  13  East,  190.  Judg- 
ment for  a  tort  creates  a  debt  within  the  mean- 
ing of  the  Act.  Exparte  Thayer,  4  Cow.,  66. 
An  action  lies  on  this  order.  Wallsworth  v.  Mead, 
9  Johns.,  368. 

Mr.  C.  Bushnett,  contra,  agreed  that  the  court 
should  finally  dispose  of  this  question  without 
the  formality  of  a  habeas  corpus.  He  said  that 
all  the  sheriff  and  overseers  wished  was  to  be 
instructed  in  their  duty.  This  case  is  mi  gen- 
eris. Actual  payment  of  any  sum  in  gross 
would  not  discharge  the  prisoner.  And  if  the 
insolvent  discharge  operates  for  the  amount 
due,  it  cannot  reach  the  arrears  which  may 
hereafter  accrue.  A  discharge  affects  no  debt 
which  cannot  be  proved,  and  be  the  subject  of 
a'dividend. 

Curia.  We  think  this  is  a  case  within  the 
meaning  of  the  Act.  The  order  imposes  a  mere 
civil  obligation,  for  which  an  action  would  lie. 
It  is  in  the  nature  of  a  judgment  for  so  much, 
payable  by  weekly  installments.  Wallsworth  v. 
Mead,  9  Johns.,  368.  Another  effect  of  the 
order  is,  to  impose  on  the  putative  father  the 
obligation  of  giving  surety  to  perform  it,  if  he 
has  neglected  the  actual  performance.  For 
default  of  both,  he  is  imprisoned.  He  is  in 
execution  for  not  performing  one  of  two  things, 
both  of  which  are,  in  their  nature,  civil  obli- 
gations ;  and  both  of  which  were  due  at  the 
time  of  the  assignment.  His  imprisonment  was 
for  or  by  reason  of  a  debt,  due  at  the  time  of 
the  assignment,  in  the  words  of  the  Insolvent 
Act.  It  is  for  such  a  case  that  the  Act  was 
27  8*]  intended.  The  debt  itself  *is  not  dis- 
charged ;  but  only  one  remedy  for  the  debt. 
Whether  the  putative  father  may  not  ,yet  be 
sued  and  imprisoned  for  arrears  upon  the  or- 
der accruing  after  the  assignment,  in  analogy 
to  the  case  of  rent,  and  within  the  reason  of 
Lansing  v.  Prendergast,  9  Johns.,  1!J7,  it  is  not 
necessary  now  to  decide. 

Motion  granted. 


GRAY  e.  THORNBER. 

Practice — Supersedeas — Statute. 

Delivering  a  ca.  sa.  to  the  sheriff  is  good  cause 
against  a  mipersedeas  under  the  Statute,  1  R.  L.,  353, 
sec.  12 :  bijt  if  it  appear  to  have  been  returned  non 
est  inuentiw,  a  superseded*  will  be  granted,  unless  it 
be  followed  up  by  an  alias. 

The  court  may.  under  special  circumstances,  give 
time  to  issue  an  aliax. 

Citations— 8  Johns.,  379,  382;  3  Johns.,  446. 

rpHE  defendant  having  been  surrendered,  in 
-L  discharge  of  his  bail,  to  the  Sheriff  of 
N.  Y.,  Oct.  29  ;  Mar.  7,  the  Recorder  of  N.  Y. 
made  an  order  upon  the  plaintiff,  to  show 
cause,  on  the  llth,  why  a  supersedeas  should 
not  issue  upon  the  Statute,  1.  R.  L.,353,  sec.  12. 
On  showing  cause,  it  appeared  that  a  ca.  sa. 
had  been  delivered  to  the  sheriff.  Mar.  4,  re- 
turnable that  day  ;  but  the  defendant  was  not 
actually  arrested  upon  it ;  and  the  sheriff  re- 
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turned  it  nonest  inventus  ;  though  the  defend- 
ant had  continued  in  his  custody  on  the  limits, 
after  the  surrender,  and  was  so  in  his  custody 
when  he  returned  the  ca.  sa. 

The  recorder  refused  to  make  an  order  which 
should  be  absolute  for  a  sup&'sedeas  until  Mar. 
21,  to  the  end  that  the  opinion  of  the  Supreme 
Court  might  be  taken  in  the  case. 

Mr.  S.  M.  Hopkins  moved  to  set  aside  the  or- 
der of  the  recorder.  He  said  it  was  a  sufficient 
answer  to  the  application  foT&stipersedeas,  that 
the  defendant  had  been  charged  in  execution 
at  the  time  of  showing  cause.  (Col.  Cas.,  42  ; 
1  Cai.,  67).  It  is  enough  that  an  execution  is 
delivered  to  the  sheriff.  Minium  v.  Phtlps,  3 
Johns. ,  446.  It  is  not  the  fault  of  the  plaintiff, 
if  a  sheriff  will  not  arrest  a  man  in  his  custody. 
In  Minturn  v.  Phelps,  putting  a  ca.  sa.  in  the 
postoffice,  directed  to  the  sheriff,  was  held  suf- 
ficient. 

*Mr.  J.  E.  Lovett,  contra,  relied  on  [*279 
the  case  of  Tracy  v.  W hippie,  8  Johns.,  379, 
382,  as  in  point  against  the  motion. 

Curia.  Tracy  v.  Whipple  is  decisive  that  the 
mere  delivery  of  a  ca.  sa.  to  the  sheriff,  against 
a  person  on  the  limits,  is  not,  per  se  et  eoinstanti, 
an  arrest,  so  as  to  charge  the  sheriff  for  an  es- 
cape ;  but  is  that  material  to  the  present  ques- 
tion ?  The  plaintiff  has  made  an  ineffectual 
attempt  to  charge  the  defendant.  The  execu- 
tion was  returned  non  est,  and  he  might  have 
issued  an  alias  ca.  sa.  on  the  llth.  That  would 
have  been  good  cause,  under  the  authorities 
cited  for  the  motion.  He  did  not  do  so,  but 
seems  to  rely  on  the  sheriff's  liability.  In  Min- 
turn v.  Phelps,  3  Johns.,  446,  had  it  been  shown 
to  the  court  that  the  ca.  sa.  had  miscarried,  or 
had  not  been  executed,  or  not  received  by  the 
sheriff,  till  after  the  return  day,  is  there  a  doubt 
that  a  supersedeas  would  have  followed  ? 

We  think  the  recorder  decided  correctly. 

Mr.  Hopkins  said  there  had  been  a  misappre- 
hension of  the  practice  on  the  part  of  the  plaint- 
iff's attorney,  and  moved  for  a  stay  of  proceed- 
ings until  he  should  be  able  to  communicate 
with  him,  so  that  he  might  yet  charge  the  de- 
fendant in  execution.  He  said  that  in  a  case 
so  circumstanced,  this  might  be  done,  as  he  was 
confident  he  could  show  upon  authority,  if 
time  should  be  allowed. 

As  to  this, 

Cur.  adv.  milt. 

Time  was,  afterwards,  allowed  accordingly. 


8YMONDS  «.  CRAW. 

Practice — Non  Pros — Bill  of  Particulars. 

A  plaintiff  may  be  non  prossed  as  to  his  common 
counts  only,  leaving  him  to  proceed  upon  his  spe- 
cial count,  for  not  furnishing  a  bill  of  particulars. 

Furnishing  a  bill  of  particulars  after  a  regular 
notice  of  a  motion  for  judgment  of  non  pro*.,  for 
not  delivering  one  pursuant  to  a  judge'sorder,  is  an 
answer  to  the  application,  provided  the  costs  be  paid 
up  to  that  time ;  but  not  otherwise. 

MR.  E.  GRIFFIN,  for  the  defendant,  moved 
for  judgment  of  non  pros.,  for  not  deliver- 
ing a  bill  of  particulars  pursuant  to  *an  [*28O 
order.  The  declaration  contained  one  special 
count  with  the  general  counts  ;  and  the  order 
was  founded  upon  and  related  to  the  latter. 
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After  this  motion  was  noticed,  the  plaintiff 
furnished  a  bill,  but  did  not  pay  the  costs. 

Mr.  J.  Steele  opposed  the  application,  insist- 
ing that  the  plaintiff  could  not  be  non  prossed 
as  to  a  part  of  the  counts.  Besides,  he  said,  a 
bill  had  been  furnished  ;  and,  in  either  view, 
the  motion  must  fail. 

Ouria.  We  think  differently.  The  motion 
must  be  granted  as  to  the  common  counts,  un- 
less the  plaintiff  pay  the  costs  of  this  applica- 
tion within  thirty  days.  Furnishing  a  bill  of 
particulars  after  notice  given,  would  have  been 
an  answer  to  the  present  application,  had  the 
costs  of  the  motion  been  paid  up  to  the  time  of 
the  bill  furnished. 

Rule  accordingly. 

Cited  in— 4  How.  Pr.,  307  ;  2  Co.  R.,  139. 


ADAMS  v.  SMITH  AND  PARMETER. 

Practice  —  Sale,  by  Sheriff,  of  Property  not  Be- 
longing to  Defendants. 

Where  the  sheriff  sold  property  on  a  fl.  fa.  against 
the  defendants  and  indorsed  the  amount  of  sales 
upon  the  execution  :  but  the  property  turned  out 
to  belong1  to  a  third  person,  who  recovered  its  value 
in  an  action  against  the  sheriff  and  the  plaintiff 
jointly  :  the  court  ordered  the  indorsement  stricken 
out,and  that  an  alias  fi.  fa.  should  issue  for  the  whole. 

rpHE  sheriff  had  sold  certain  personal  prop- 
JL  erty  on  a  fi.  fa.  in  this  cause,  and  in- 
dorsed the  amount  of  sales  upon  it  as  received. 
Afterwards  it  turned  out  that  the  property  did 
not  belong  to  the  defendants,  or  either  of  them  ; 
and  the  value  of  the  property  was  recovered 
by  the  owner,  in  an  action  against  the  sheriff 
and  the  plaintiff  jointly. 

A  motion  was  now  made  to  strike  out  the  in- 
dorsement ;  and  for  leave  to  issue  a  fi.  fa.  for 
the  whole  amount  of  the  judgment. 

Mr.  P.  L.  Tracy,  for  the  motion. 

Mr.  R.  Beach,  contra. 


The  motion  must  be  granted. 
Motion  granted. 

Cited  in—  t  Den.,  165;  3  Barb.  Ch.,  588:  U  N.  Y., 
378:  40  N.  Y.,  401;  4  McLean,  616;  23  Cal.,  362;  59 
Ind.,  204;  16  Minn.,  16;  22Minn..231;  49  Am.  Dec.,  214 
(3  Barb.  Ch.,  528). 


28 1*]    *WILLIAM  v.  BROWN. 

Practice — Notice. 

If  a  notice  of  presenting  a  petition  in  partition, 
and  of  moving  to  appoint  commissioners,  mention 
a  wrong  place,  this  will  be  rejected  as  surplusage. 

No  place  need  be  mentioned  in  such  notice. 

IN  partition,  the  notice  of  presenting  the  pe- 
tition and  moving  for  the  appointment  of 
commissioners,  was  October  Term  last,  at  the 
City  Hall  of  the  City  of  N.  Y.,  instead  of  the 
Capital  in  the  City  of  Albany.  A  rule  having 
been  taken  upon  that  notice, 

Mr.  L.  F.  Stevens  now  moved  to  set  it  aside. 
Mr.  T.  Mumford,  contra. 

Ouria.  If  the  place  of  moving  had  been  en- 
tirely omitted  the  notice  would,  notwithstand- 
ing, have  been  good.  The  place  of  our  terms 
is  fixed  by  a  public  law,  of  which  every  one 
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must  take  notice  at  his  peril.     The  addition  of 
a  wrong  place,  by  mistake,  is  mere  surplusage, 
and  may  be  rejected.    The  motion  must  be  de- 
nied, with  costs. 
Motion  denied. 


YOUNGS  v.  VAN  SCHAICK. 

Practice — Costs. 

In  assumpsit  removed  by  habeas  corpus  from  the 
Mayor's  Court  of  Albany,  to  the  Supreme  Court,  the 
plaintiff  is  entitled  to  Supreme  Court  costs,  where  he 
recovers  more  than  $50,  thoujrh  less  than  S250. 

A  SSUMPSIT,  commenced  in  the  Mayor's 
li  Court  of  the  City  of  Albany,  where  the 
plaintiff  declared  for  $800 ;  and  the  defendant 
removed  the  cause  into  this  court  by  habeas  cor- 
pus. The  cause  being  here  referred,  and  the 
referees  having  reported  $144.21  for  the  plaint- 
iff, he  claimed  the  taxation  of  Supreme  Court 
costs  before  the  commissioner,  Judge  L'Amou- 
reaux,  who  asked  the  advice  of  this  court, 
whether  they  should  be  taxed  at  the  Supreme 
Court  or  C.  P.  rate,  upon  the  Stat.  1  R.  L., 
344,  sec.  4. 

Mr.  W.  Esleeck,  for  the  plaintiff. 

Mr.  I.  T.  B.  Van  Vechten,  for  the  defendant. 

Curia.    The  plaintiff  is  entitled  to  Supreme 
Court  costs. 


*JACKSON,  ex  dem.  SWARTWOUT  [*282 

ET  UX., 

V. 

STILES.  CHAMBERLAIN,  Tenant. 

THE  SAME,  ex  dem.  THE  SAME, 

v. 

THE  SAME,  in  five  other  actions  of  eject- 
ment, against  different  tenants. 

Practice — Rule,  that  Several  Jtfectment  Cause* 
Should  Abide  Result  of  One  to  be  Noticed  for 
Trial. 

Several  ejectment  causes,  depending  on  the  same 
questions  and  substantially  the  same  evidence,  di- 
rected to  abide  the  event  of  such  cause  among 
them,  as  the  plaintiff  should  notice  for  trial. 

MR.  I.  SEELYE  moved  to  consolidate  these 
causes,  on  an  affidavit  of  the  partner  of 
the  attorney  for  the  tenants,  that  he  was  well 
acquainted  with  the  titles  of  both  parties,  &c., 
that  he  was  informed  and  believed,  and  had 
good  reason  to  believe,  that  the  lessors  had 
caused  these  actions  to  be  brought  on  the  same 
grounds,  and  the  same  title  which  they  set  up 
in  Jackson  v.  Johnson,  ante,  74,  that  the  plaint- 
iff's claim  of  title  in  all  these  causes  is  the  same, 
and  derived  from  the  same  source  ;  and  that 
the  plaintiff's  evidence  on  the  trial  would  be 
substantially  the  same  in  each.  That,  as  he 
was  informed  and  believed,  the  tenants  all 
claimed  title  from  the  same  source  ;  and  that 
the  same  evidence  would  be  adduced  by  all 
the  tenants,  on  the  trial,  varying  only  in  the 
manner  of  conveying  down  the  title  to  them. 
That  the  venues  were  all  laid  in  the  County  of 
Otsego,  and  the  demises  all  laid  on  the  same 
day.  That  he  verily  believed  that  a  trial  in  one 
would  settle  the  plaintiff's  rights  in  all  the  oth- 
er causes. 
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The  motion  was  founded  on  the  authority  of 
Jackson  v.  Shauber,  4  Cow.,  78  ;  and, 

Messrs.  J.  0.  Morse  and  D.  Cady,  contra, 
agreed  that,  within  the  cases  cited,  one  of 
these  causes  should  determine  the  whole ;  and 
the  question  was.  whether  the  court  would  des- 
ignate the  cause  to  be  tried,  or  the  attorney  for 
the  plaintiff  should  elect,  on  noticing  for  trial. 

Mr.  Sedye  insisted  that  the  court  should  name 
the  cause  in  the  rule. 

Mr.  Cady  said  this  would  be  unsafe,  for  the 
defendant  in  thecause  named  might  die  before 
the  notice  of  trial  served,  and  the  cause  thus 
be  abated. 

283*]  *RULE.  "That  all  the  causes  abide 
the  event  and  final  determination  of  the  one 
which  the  plaintiff  may  elect  to  notice  for  trial; 
and  that  whatever  judgment  may  finally  be  ren- 
dered in  the  cause  thus  noticed  for  trial,  shall 
be  entered  in  all  the  other  causes ;  and  the  par- 
ty prevailing  shall  be  at  liberty  to  make  up  and 
file  records  therein  accordingly." 


OLIVER 

». 

THE  TRUSTEES  OF  THE  FIRST  PRES- 
BYTERIAN CHURCH  in  SPRINGFIELD. 

Misconduct  of  Jury  —  Improper  Separation  — 
Verdict  Set  Aside. 

Where  a  jury  procured  their  separation,  by  pre- 
tending to  the  constable  that  they  had  agreed  upon 
a  sealed  verdict  when  in  truth  they  had  not :  and 
conversations  out  of  doors  were  afterwards  carried 
on  in  the  the  presence  of  some  of  them  relative  to 
the  suit,  by  persons  not  on  the  jury ;  and  on  assem- 
bling they  were  sent  out  again  though  this  was  ob- 
jected to  by  the  plaintiff ;  and  then  they  returned 
with  a  verdict  for  the  defendant ;  held,  that  the  ver- 
dict should  be  set  aside. 

Where  the  jury  improperly  separate,  and  this  is 
followed  by  the  the  slightest  suspicion  of  abuse  the 
verdict  will  be  set  aside. 

rpHIS  cause  having  been  submitted  to  the  jury 
JL  at  the  last  Otsego  Circuit,  they  retired  un- 
der the  sworn  charge  of  the  constable.  It  be- 
ing late  in  the  evening  when  they  retired,  they 
had  liberty  from  the  court  (by  consent  of  par- 
ties) to  seal  their  verdict  and  disperse,  render- 
ing it  next  morning.  They  accordingly  told 
the  constable  they  had  agreed,  and  dispersed  ; 
the  next  morning  delivered  a  paper  purporting 
to  contain  their  verdict,  which  was,  on  opening 
it,  found  to  contain  these  words  :  "The  jurors, 
after  due  deliberation,  do  not  agree."  Signed 
by  all  the  jurors. 


NOTE.— Misconduct  of  jury— When  verdict  set  aside 
for. 

The  verdict  win  he  set  aside  for  any  misconduct  of 
the  jury  where  it  appears  that  injury  has  resulted  to 
the  party  complaining,  but  not  otherwise.  Smith 
v.  Thompson,  1  Cow..  221 ;  Horton  v.  Horton,  2  Cow., 
589;  Wilson  v.  Abrahams,  1  Hill.  207;  People  v. 
Hartung.  8  Abb.  Pr.,  132:  Hackley  v.  Hastie.  3 
Johns.,  252:  Blackley  v.  Sheldon,  7  Johns.,  32; 
Anthony  v.  Smith,  4  Bosw.,  503 ;  Hager  v.  Hager,38 
Barb.,  92;  Henlow  v.  Leonard,  7  Johns.,  200:  ffhayer 
v.  VanVleet,  5  Johns.,  Ill ;  Roberts  v.  State,  14  Ga., 
8:  Langworthy  v.  Myers,  4  Iowa,  18;  Wright  v. 
Rogers.  3  N.  J.  L.,  547  ;  Crane  v.  Sayre,  6  N.  J.  L., 
110;  Drake  v  Newton,  23  N.  J.  L.,  Ill:  Oram  v. 
Bishop,  30  N.  J.  L..  153.  But  see  Brant  v.  Fowler,  7 
Cow.  562 ;  Demund  v.  Gowen,  5  N.  J.  L.,  687 :  Lester 
v.  Stanley,  3  Day  (Conn.),  287.  See,  generally,  Har- 
vey v.  Rickett,  15  Johns.,  87,  note ;  Smith  v.  Cheet- 
ham,  3  Cai.,  57,  note. 

650 


•  ~- T^"1- 

Before  the  jury  reassembled  to  deliver  the 
above  paper,  some  of  them  were  seen  in  a  bar- 
room, where  the  cause  was  much  talked  of. 

On  the  paper  bein^  delivered,  the  judge, 
after  explaining  certain  testimony,  as  to  which 
the  jury  disagreed,  directed  them  to  retire  and 
reconsider  the  case  ;  which  they  did,  though 
this  course  was  objected  to  by  the  plaintiff's 
counsel ;  and  afterwards  they  returned  a  ver- 
dict for  the  defendant. 

Mr.  L  Sedye  now  moved  to  set  this  verdict 
aside. 

Mr.  A.  Stewart,  contra,  cited  Qmithv.  Thomp- 
son, 1  Cow. .  221,  and  the  cases  there  cited  in  the 
note  ;  People  v.  Douglass,  4  Cow.,  26  ;  Exparte 
Hill,  3  Cow..  355. 

Curia.  In  |the  cases  cited  of  verdicts  sus- 
tained, notwithstanding  the  separation  of  the 
jury,  there  was  no  suspicion  *of  abuse ;  [*284 
and  indeed,  it  appeared  affirmatively,  that 
there  was  nothing  that  followed  the  separation 
which  could  be  injurious  to  the  party  seeeking 
to  get  rid  of  the  verdict.  The  present  case  is 
far  different.  After  practicing  a  fraud  on  the 
constable,  several  of  the  jurors  are  found  in  a 
public  bar-room,  where  the  subject  of  the  suit 
was  much  talked  of  in  their  presence  ;  and  it 
is  not  pretended  that  they  did  not  listen  to  the 
conversation,  and  might"  not  have  been  influ- 
enced by  it.  This  is  not  to  be  tolerated.  Here 
is  not  only  suspicion  of  abuse,  and  we  have 
uniformly  held  that  the  slightest  suspicion  of 
this  sort,  will  vitiate  the  verdict,  but  we  think 
the  circumstances  of  this  case,  in  themselves, 
amount  to  a  positive  abuse.  They  evince  that 
want  of  respect  in  the  jury  to  the  obligations 
imposed  upon  them  by  their  situation,  which 
cannot  be  sanctioned  consistently  with  the 
rights  of  parties.  They  procured  their  separa- 
tion by  a  very  unbecoming  artifice,  thus  plac- 
ing themselves  in  a  situation  to  be  practiced 
upon  and  influenced  by  conversation  out  of 
doors.  Such  conversation  was  carried  on  in 
the  presence  of  some  of  them.  Indeed,  it  is  dif- 
ficult to  see  how  the  suspicions  which  attach  to 
this  case  could  be  explained  away.  The  motion 
must  be  granted,  with  costs  to  abide  the  event. 

Rule  accordingly. 

Cited  in— 2  Wend.,  355 :  7  Wend..  422;  4  How.  Pr., 
255 ;  9  How.  Pr.,  13;  44  How.  Pr.,  363 ;  4  Bos.,  510. 


Ex  PARTE  HUNT. 

Paupers —  Grandparents   to    be    Supported  by 
Grandchildren — Mandamus. 

The  Statute,  1  R.  L.,  286,  sec.  21,  requiring  a  grand- 
child to  support  his  indigent  grandparents,  extends 
to  the  case  of  his  indigent  maternal  grandparents. 

AT  their  last  August  Term,  the  General  Ses- 
sions of  Washington  Co.  made  an  order  on 
Hunt,  among  others,  pursuant  to  the  Statute,  1 
R.  L.,  286,  sec.  21,  to  maintain  W.  S.  and  E. 
his  wife,  paupers,  on  the  ground  that  Hunt's 
father  married  the  daughter  of  the  paupers  ; 
and  that  Hunt  was  the  son  of  that  marriage. 

Mr.  D.  RusseU  moved  for  a  mandamus,  com- 
manding the  sessions  to  vacate  their  order.  He 
said  the  statute  does  not  compel  a  man  to  main- 
tain the  indigent  parents  of  his  wife.  (1  Bl., 

COWEN  5. 


1826 


THE  PEOPLE  v.  JUDGES  OP  COLUMBIA. 


284 


Com.,  448,  Christian's  note;  Reeve  Dom.  Rel., 
285*]  *284  ;  2  Ld.  Raym.,  1454  ;  1  Sir.,  190  ; 
4T.  R.,118  ;  Kirby,  156.)  Now,  if  the  father  of 
Hunt  was  not  bound  to  maintain  the  paupers, 
clearly  Hunt  himself  ought  not  to  be  bound. 
He  would  be  bound  to  maintain  the  indigent 
parents  of  his  father.  If  of  his  mother,  also,  a 
most  unreasonable  burden  is  thus  imposed. 
The  motion  was  not  opposed,  but, 

Per  Curiam.  The  statute  is,  that  the  chil- 
dren and  grandchildren  shall  maintain  their  in- 
digent parents  and  grandparents.  The  pau- 
pers are  the  maternal  grandparents  of  Hunt. 

He  is  thus  within  the  terms  of  the  statute  ; 
and  we  see  no  reason,  in  principle  or  authority, 
why  he  should  be  exempted.  The  authorities 
cited,  exempt  the  son-in-law,  on  the  ground 
that  the  statute  means  natural  relations  only, 
which  is  not  this  case.  We  have  nothing  to  do 
with  the  question  of  expediency. 

It  is  questionable  whether  a  mandamus  lies, 
the  matter  being  res  judicala  in  the  court  be- 
lelow.  But  whether  it  does  or  not,  we  are 
•clear  against  the  relator  on  the  merits. 

Motion  denied. 


I  by  the  appellee  upon  the  bond,  the  judgment 
recited  by  it  could  not,  without  matter  aliunde, 
appear  to  be  the  same  as  the  one  revised  upon 
the  appeal.  We  dp  not  say  whether  such  mat- 
ter could  be  received  ;  but.  at  any  rate,  he 
ought  not  to  be  put  to  such  a  doubtful  reme- 
dy, as  this  bond  would  afford  him.  We  have 
uniformly  required  great  strictness  in  prose- 
cuting these  appeals,  and  we  felt  ourselves 
justified  in  this  course,  from  the  language  of 
the  statute. 
Motion  dented. 


THE  PEOPLE,  ex  rel.  HAYWOOD, 

«. 
THE  JUDGES  OF  COLUMBIA. 

^Practice — Mandamus. 

Under  the  Act,  sess.  47,  ch.  238,  sec.  36,  38,  an  ap- 
peal lies  in  all  cases,  whether  the  judgment  of  the 
justice  be  upon  an  issue  of  law  or  fact. 

ON  returning  the  mandamus  granted  in  Ex 
parte  Haywood,  ante,  19,  the  facts  were  the 
same  in  substance  as  in  that  case  ;  and  T/if 
Court  ordered  a  peremptory  mandamus. 
Mr.  D.  B.  Tallmadge,  for  the  plaintiffs. 
Mr.  C.  Bushnell,  for  the  defendants. 


286*]          *Ex  PARTE  WEED. 

Practice  —  Appeal    Bond,    must    Recite  Precise 
Amount  of  Judyment. 

An  appeal  bond  must  recite  the  precise  amount 
of  the  Judgment  before  the  justice. 

ON  appeal  from  a  justice's  judgment  to  the 
C.  P.  of  St.  Lawrence,  the  justice's  re- 
turn stated  a  judgment  before  him,  in  the 
cause  of  Weed  v.  White,  of  $4.25  for  the  de- 
fendant ;  but  the  appeal  bond  recited  a  judg- 
ment in  a  cause  between  the  same  parties,  of 
$5.00  for  the  defendant. 

The  trial  coming  on.  the  C.  P.  refused,  for 
the  above  reason  (and  another  which  it  is  not 
material  to  notice)  to  proceed  in  the  trial,  and 
quashed  the  appeal. 

A  motion  was  now  made  for  a  mandamus  to 
compel  them  to  proceed  with  the  trial. 

Mr.  H.  Allen,  for  the  motion. 

Mr.  8.  Wright,  Jr.,  contra. 

Curia.  The  C.  P.  were  right  in  quashing 
the  appeal  for  the  variance.  There  might  wen 
be  two  judgments  between  the  parties — one 
for  $5,  and  the  other  for  $4.25.  In  an  action 
C'OWEN  5.  N.  Y.  R.,  8. 


*Ex  PARTE  METZLER,  Assigneee  of  [*287 
P.  H.  WENDOVER,  Sheriff,  &c. 

Practice— Motion,  to  Set  Aside  Proceedings  on 
Bail-bond — Affidavits  —  Irregularity.. 

On  a  motion  to  set  aside  the  proceedings  on  a 
bail-bond,  affidavits  made  in  support  of  the  motion, 
and  entitled  in  the  original  cause,  Attached  to  an 
order  to  stay  proceedings  entitled  in  the  bail-bond 
suit,  with  a  notice  of  motion,  showing  the  real  ob- 
ject of  the  application,  may  be  read. 

Where  the  bail  below  became  bail  above,  and  the 
plaintiff  excepted ,  and  then  took  an  assignment  of 
the  bond,  and  commenced  an  action  upon  it ;  held, 
that  the  proceeding  was  irregular,  and  should  be 
set  aside,  with  costs. 

THE  case  will  appear  from   the  following 
opinion  of  Irving,  first  judge  of  the  C.  P. 
of  the  City  and  County  of  N.  Y.: 

COMMON  PLEAS. 
LEWIS  Voss  and  HIKAM  PIERCE,  "] 

ads. 
JOHN  W.  METZLER,  Assignee  of  f 

P.  H.  Wendover,  Sheriff,  &c.    J 
THE  SAME  ads.  THE  SAME. 

These  are  actions  commenced  on  the  bail- 
bonds,  and  the  present  application  is  to  set 
aside  all  proceedings  in  these  suits.  The  appli- 
cation is  founded  on  several  depositions  taken 
in  the  original  suits.  These  depositions  were 
submitted  to  me  in  vacation,  and  I  thought 
them  sufficient  to  order  a  stay  of  proceedings 
in  the  bail  bond  suits.  Copies  were  accord- 
ingly served  on  the  adverse  party,  with  copies 
of  the  orders  to  stay,  entitled  in  the  bail  bond 
suits  fully  set  out,  and  accompanied  wilh  a 
notice  in  the  bail-bond  suits  of  the  present  ap- 
plication. In  the  title  to  this  notice,  the  de- 
fendant has  omitted  to  state  the  character  in 
which  the  plaintiff  sues  ;  but  the  parlies  to  the 
suit  are  correctly  named,  and  the  body  of  the 
notice  shows  both  its  applicability  and  its  ob- 
ject. All  the  questions,  therefore,  submitted 
to  me  relate  to  suits  actually  in  existence,  and 
which  have  an  immediate  connection  witli  each 
other.  The  case,  therefore,  iu  2  Cow.,  509. 
where  the  affidavits  were  entitled  in  suits  that 
had  no  existence,  is  not  analogous.  Indict- 
ments for  perjury  would  lie  upon  the  deposi- 
tions before  me,  "if  they  were  false. 

By  these  affidavits,  it  appears  that  Hiram 
Pierce  was  bail  below.  That  Dec.  1,  1825,  he 
became  bail  above  and,  therefore,  complied 
with  the  condition  of  the  bond  he  had  entered 
into  with  the  .sheriff.  The  bond  was  not  for- 
feited. If  the  plaintiff  was  dissatisfied  with 
the  bail,  he  should  have  ruled  the  sheriff  after 
excepting  to  its  sufficiency.  But  it  certainly 
was  not  competent  for  him  first  to  except  to 
the  bail,  thereby  declaring  it  insufficient ;  then, 
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288*]  immediately  thereafter,  to  take  an  as- 
signment of  the  bail-bond,  thereby  admitting 
it  to  be  sufficient ;  and  then  to  commence  a 
suit  upon  such  bond  as  forfeited.  It  cannot 
be  correct  that  a  man  should  be  sued  for  not 
doing  that  which  he  actually  did  a  day  or  two 
before,  and  against  the  sufficiency  of  which 
the  party  now  prosecuting  him  objected.  It 
appears  to  me,  that  if  the  plaintiff  excepts  to 
the  bail  who  was  bail  below,  and  afterwards 
becoming  satisfied  of  his  sufficiency,  takes  an 
assignment  of  the  bail-bond,  he  ought  to  apply 
to  the  court  for  leave  to  withdraw  his  excep- 
tion ;  but  he  certainly  ought  not  to  put  the 
bond  in  suit.  The  having  already  complied 
with  its  conditions,  must  surely  be  available  to 
the  party  sued.  (1  Salk.,  97  :  7  Mod.,  62,  117; 
1  Tidd,  222,  245,  and  cases  cited  there  ;  Rich. 
Prac.  C.  P.,  118.) 

In  the  original  suits  between  Voss  and  Metz- 
ler,  the  exceptions  taken  to  the  bail  were  not 
abandoned. after  assignments  of  the  bail-bonds 
had  been  taken.  Suits  were  prosecuted  on 
these  bonds  ;  the  bail  entered  were  required  to 
justify  ;  the  suits  on  the  bail  bonds  have  never 
yet  been  discontinued  ;  and  the  bail  thus  pros- 
ecuted has  been  compelled  to  apply  to  this 
court  for  relief.  It  is  obviously  just  that  he 
should  have  it  with  costs,  for  being  obliged  to 
make  this  application. 

It  is,  therefore,  ordered,  that  all  the  proceed- 
ings by  the  plaintiff  in  the  above  bail-bond 
suits,  respectively,  be  set  aside;  that  the  plaint- 
iff pay  to  the  defendants  their  costs  in  these 
suits  respectively,  and  also  of  the  present  ap- 
plication for  relief  ;  and  for  the  preparation  of 
the  depositions  on  which  the  same  is  founded. 

A  motion  was  now  made  for  a  mandamus, 
commanding  the  judges  of  the  C.  P.  of  N.  Y. 
to  vacate  the  above  rule. 

Mr.  D.  Graham,  for  the  motion. 

Mr .  C.  C.  King,  contra. 

The  Court  said  the  reasoning  of  Judge  Irving 
was  perfectly  satisfactory  ;  and  they  denied  the 
motion. 

Rule  accordingly. 


*SEYMOUR 

v. 
DEYO,  Sheriff  of  ULSTER. 

Practice — Motion,  to  Set  Aside  Nonsuit — Costs. 

The  court  will  not  hear  a  motion  to  set  aside  a 
nonsuit  at  the  trial,  the  plaintiff  having  since  died 
and  the  only  effect  obviously  being  merely  to  un- 
settle the  question  of  costs. 

IN  debt  for  an  escape,  the  plaintiff  was  non- 
suited at  the  circuit,  Mar. ,  1824,  and  a  case 
was  made  with  a  view  to  set  the  nonsuit  aside, 
which  was  now  on  the  calendar.     After  May 
Term  last  the  plaintiff  died  ;  and, 

Mr.  C.  H.  Ruggles  now  moved  for  a  rule  that 
the  cause  should  be  stricken  off,  and  that  the 
defendant  have  judgment  for  costs. 
Mr.  J.  Sudam,  contra. 

Curia.  We  cannot  hear  the  question  upon 
the  nonsuit  argued,  merely  to  unsettle  the  ques- 
tion as  to  costs.  This  would  be  its  only  effect. 
Granting  a  new  trial  rests  in  the  sound  discre- 
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tion  of  the  court ;  and  we  have  refused  to  do- 
this,  where  it  was  plain  that  the  only  effect 
would  be  a  recovery  of  nominal  damages.  The 
present  case  is  analogous  in  principle ;  and  the 
motion  must  be  granted. 
Rule  accordingly. 

Cited  in-7  Wend.,  423 ;  18  Wend.,  544 ;  9  How.  Pr... 
245 ;  3  Sand.,  661 ;  Co.  R.  N.  8.,  89. 


CUNNINGHAM 

v. 

BROWN  &  M'KENZIE,  Manucaptors  of 
SHEPHERD. 

Practice — Discharge  of  Principal  under  Body 
Act — Exoneretur. 

A  judge  at  chambers,  or  a  commissioner.  &c.,  may 
order  an  exoneretur,  on  the  discharge  of  the  princi- 
pal under  the  Body  Act,  in  the  same  manner  as  on 
an  actual  surrender. 

The  discharge  is  conclusive,  and  cannot  be  ques- 
tioned, as  against  the  bail,  for  irregularity  of  fraud. 

DEBT  on  recognizance  of  bail.  The  capias 
was  returnable  Oct.  20,  last.  Being  served 
on  the  defendants,  Mr.  Bucklin,  a  commission- 
er to  do  the  chamber  duties  of  a  judge  of  the 
Supreme  Court,  made  an  order  on  the  24th, 
for  the  plaintiff  to  show  cause  before  him  on 
the  27th  why  an  exoneretur  should  not  be  en- 
tered on  the  bailpiece. 

*This  order  was  founded  on  the  dis-  [*29O 
charge  of  Shepherd,  the  principal,  under  the 
Act  to  Abolish  Imprisonment  for  Debt,  in  Cer- 
tain Cases,  granted  July  2,  preceding;  Shep- 
herd had  gone  to  Michigan  ;  and  had  been  there 
most  of  the  time  since  his  discharge. 

The  order  for  the  exoneretur  was  opposed, 
on  the  ground  that  the  insolvent  discharge  was 
surreptitiously  obtained,  that  the  proceedings 
before  the  commissioner  were  irregular  ;  and 
that  the  insolvent  had  fraudulently  concealed 
his  property,  and  made  a  false  inventory,  &c., 
so  that  the  discharge  was  void  by  the  statute. 
But  Mr.  Bucklin  ordered  the  exoneretur  on  pay- 
ment of  costs. 

Mr.  J.  Plait  now  moved  to  set  it  aside.  He 
said  a  judge  or  commissioner  has  no  power  to 
order  an  exoneretur,  especially  during  term 
time,  as  this  was,  without  an  actual  surrender. 
And  if  the  commissoner  had  the  power  to  dis- 
charge, the  papers  before  him  showed  that  the 
discharge  was  fraudulent  and  void. 

Messrs.  D.  Tittinghast  and  A.  Spencer,  con- 
tra. No  doubt,  a  judge  at  chambers  may  or- 
der an  exonei-etur  on  actual  surrender.  A  dis- 
charge under  the  Insolvent  Act  is  equivalent 
to  a  surrender.  (1  Cai.,  9-11.)  It  is  the  same 
thing,  in  effect,  and  gives  the  judge  jurisdic- 
tion. An  actual  surrender  would  have  been  a 
very  idle  ceremony  ;  for,  on  producing  the  dis- 
charge to  the  jailer,  he  could  not  have  detained 
the  principal  one  moment. 

This  discharge  was  conclusive,  at  least,  a& 
respects  the  bail,  who,  it  is  not  pretended,  were 
parties  to  the  irregularity  or  fraud,  or  even 
knew  anything  about  it.  But  the  discharge 
cannot  be  questioned  in  this  collateral  way.  It 
is  so  as  to  a  discharge  under  the  two-thirds 
Act.  (1  Cow.,  50);  and  the  rule  in  relation  to 
the  Body  Act  is  the  same,  except  on  the  mere 
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question  of  holding  to  bail.  (1  Cow.,  228.) 
They  also  cited  1  Tidd,  240-242. 

For  these  reasons, 

The  Court  were  clear  against  the  motion,  and 
denied  it,  with  costs. 

Rule  accordingly. 


291*]  *THE  PEOPLE,  ex  rel.  HOLLY, 

v. 
THE  SUPERVISORS  OP  COLUMBIA. 

THE  SAME,  ex  rel.  WATERMAN, 
THE  SAME. 

Practice — Mandamus —  Costs. 

Costs  are  not  usually  given,  on  granting1  an  altern- 
ative or  peremptory  mandamus  on  motion. 

If  the  party  will  secure  costs,  he  should  go  to  his 
demurrer,  or  issue  of  fact. 

ON  taking  the  rule  both  for  the  alternative 
and  peremptory  mandamus  in  this  cause, 
it  was  entered  by  the  attorney  with  costs, 
which  the  defendants  refused  to  pay;  and  now 
moved  to  strike  out  the  rule.  (See  the  report  of 
these  cases,  4  Cow.,  146.) 
Mr.  T.  Say,  for  the  motion. 
Mr.  C.  Bushnett,  contra. 

Curia.  Costs  were  not  ordered  in  these 
causes  ;  and  generally  we  do  not  give  them,  on 
granting  either  an  alternative  or  peremptory 
mandamus  on  motion.  If  the  relator  wishes  to 
secure  costs,  he  must  go  to  his  demurrer  or  is- 
sue of  fact. 

Motion  granted. 

Cited  in— 13  Wend.,  132. 


Ex  PARTE  CORWIN. 

Practice— Appeal  Bond  Void,  Unless  Double  the 
Damages  and  Costs. 

An  appeal  bond  must  be  In  the  penalty  of  double 
the  damages  and  costs  recovered  before  the  Justice, 
or  it  is  void. 

Citations—*  Cow.,  61 ;  19  Johns..  171. 

THE  Court  of  C.  P.  of  Onondaga  made  a  rule 
quashing  an  appeal  ;  because  the  penalty 
of  the  appeal  bond  was  only  double  the  amount 
of  the  damages  recovered  before  the  justice  ; 
but  not  in  double  the  damages  and  costs. 

Mr.  J.  R.  Lawrence  moved  for  a  mandamus 
commanding  them  to  vacate  the  rule;  and  pro- 
ceed in  the  appeal. 

Mr.  B.  D.  Noxon,  contra. 

Curia.  We  have  been  pressed  to  reconsider 
the  view  which  we  incidentally  took  of  this 
question  in  Ex  parte  Harrison,  4  Cow. ,  61 ,  and 
apply  The  Matter  of  Marsh,  19  Johns.,  171,  to 
the  bond  under  the  late  Act.  And  it  was  said, 
at  the  bar,  that  the  Legislature  could  not  have 
292*]  meant  *that  the  costs  should  be  consid 
ered  in  the  penalty  ;  because  they  have,  in  all 
cases,  required  them  to  be  paid  preliminarily 
to  the  appeal.  But  the  penalty  has  no  influence 
upon  the  sum  to  be  recovered  under  the  bond. 
The  statute  is,  that  the  penalty  of  the  bond 
must,  in  all  cases,  be  in  double  the  amount  ol 
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the  judgment.  Now  suppose  a  judgment  for 
costs  only,  without  damages  ;  unless  the  costs, 
although  paid,  are  in  such  a  case,  to  be  reck- 
oned in  forming  the  penalty,  the  bond  must  be 
without  one;  and  thus  the  intention  of  the  Leg- 
slature  would  be  entirely  defeated,  as  to  a  very 
numerous  class  of  cases  adverted  to  in  Ex  parte 
Harrison.  We  see  no  reason  whatever  for  re- 
considering the  rule  laid  down  in  that  case,  and 
the  motion  must  be  denied. 
Motion  denied. 


THE  PEOPLE,  ex  rel.  PARISH, 
THE  SUPERVISORS  OF  ST.  LAWRENCE. 

Statute — Assessment  of  Damages  by  Commission- 
ers, Conclusive  on  Board  of  Supervisors. 

The  assessment  of  damages  by  commissioners  ap- 
pointed under  the  16th  section  of  the  Act  to  Regu- 
late Highways,  2  R.  L.,  275,  is  conclusive  upon  the 
Board  of  Supervisors,  who  are  bound  to  proceed 
and  levy  such  damages ;  and  cannot  inquire  whether 
they  be  too  high  or  not. 

A  ROAD  being  laid  out  through  the  improved 
J\.  land  of  the  relator,  his  damages  were  ap- 
praised by  commissioners,  according  to  the  16th 
section  of  the  Act  to  Regulate  Highways,  2  R. 
L.,  275,  at  $750.  The  oath  and  award  of  the 
commissioners  being  presented  to  the  defend- 
ants, they  proceeded  to  inquire  into  the  merits 
of  the  relator's  claim,  as  whether  it  was  not  ex- 
travagant ;  and  though  requested  by  him  to 
cause  the  sum  awarded  to  be  levied,  they  post- 
poned the  consideration  of  the  subject  to  their 
next  annual  meeting. 

A  motion  was  now  for  a  mandamus  com- 
manding the  defendants  to  raise,  levy  and  col- 
lect the  money. 

Mr.  J.  M  'Kown,  for  the  motion. 

Curia.  Clearly  the  Supervisors  have  noth- 
ing to  do  with  the  merits  of  the  appraisal.  The 
statute  declares  that  the  whole  of  the  damages, 
«&c.(  shall  be  presented  to  the  Board  of  Super- 
visors, &c.,  who  shall  cause  the  same  to  be 
raised,  levied  and  collected,  in  the  same  man- 
ner as  the  other  town  *charges  are  by  [*293 
law  directed  to  be  raised,  levied  and  collected. 
The  award  of  the  commissioners,  they  having 
jurisdiction,  is  conclusive  upon  the  Board  as  to 
the  amount.  The  motion  must  be  granted. 

Motion  granted. 

Cited  in— 1  Wend.,  324 ;  10  Wend.,  587 ;  3  Barb.,  336 ; 
4  Barb.,  76 ;  13  Barb.,  443 :  20  Barb.,  297 ;  20  How.  Pr.. 
497  ;  43  Ind.,  34S  ;  19  Am.  Dec.,  507. 


Ex    PARTE    CALDWELL,    an    Absconding 
Debtor. 

Practice — Attachment. 

A  foreign  creditor  is  entitled  to  an  attachment 
under  the  Absconding  Debtor  Act.  1  It.  L.,  157. 

/CALDWELL  fled  from  his  creditors  in  Puis- 
\J  ley,  Scotland,  to  the  City  of  N.  Y.  Beinir 
pursued  hither  by  Crawford,  one  of  his  Scotch 
creditors,  he  concealed  himself;  and  an  attach- 
ment was  taken  out  against  him  under  the 
Act  for  Relief  against  Absconding  and  Absent 
Debtors,  1  R.  L.,  157. 
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Mr.  8.  A.  Foote  now  moved  to  supersede  the 
attachment,  on  the  ground,  among  others,  that 
foreign  creditors  are  not  within  the  statute.  He 
cited  Matter  of  Fitzgerald,  2  Cai.,  318. 

Mr.  J.  Platt,  contra,  cited  6  Johns.  Ch.,  186, 
and  the  20th  section  of  the  Act  in  question,  as 
conclusive. 

Curia.  The  court  must  have  overlooked  that 
section  when  they  decided  Fitzgerald's  case  cited 
from  Cai.  That  section  sanctions  this  proceed 
ing  in  express  terms.  And  the  motion  must  be 
denied. 

Motion  denied. 

Cited  in-6  Cow.,  605 ;  23  N.  Y.,  179.  180;  2  Barb., 
437 ;  3  How.  Pr.,  209. 


294*]     *ROE  0.  SWART. 

TEN  EYCK  v.  THE  SAME. 

Practice — Issuing  Execution  on  Judgment,  Before 
Expiration  of  10  Tears,  does  not  Extend  the 
Lien. 

The  issuing  of  an  execution,  before  the  10  years 
after  docketing  a  judgment  have  expired,  and  a  sale 
under  it  after  the  ten  years, will  not  extend  the  lien 
ef  the  judgment  as  against  subsequent  judgment 
creditors,  «c. 

JUDGMENT  in  the  first  cause  was  docketed 
J  against  the  defendant  Aug.  28,  1813 ;  and 
&fi.fa.  delivered  to  the  sheriff  July  20,  1823. 
Judgment  in  the  second  cause  was  perfected 
against  the  defendant  in  1818  ;  and  &fi.fa.  is- 
sued to  the  same  sheriff  July  1,  1825, who  sold 
lands  of  the  defendant  on  both  executions,  Sept. 
23,  1825,  being  more  than  ten  years  from  the 
perfectingof  the  first  judgment.  Now, 

Mr.  C.  H.  Ruggles  moved  for  a  rule  applying 
the  avails  of  the  sale  to  the  execution  on  the 
last  judgment ;  and  he  cited  1  R.  L.,  500  ;  Act 
of  Apr.  3d,  1821 ;  5  Laws,  245  c. 

He  said  if  an  execution  is  allowed  to  prolong 
the  lien,  the  statute  might  be  defeated  by  the 
party,  who  could  extend  the  lien  indefinitely 
by  merely  issuing  an  execution. 

Mr.  W.  Mulock,  contra. 

Curia.  The  statute  is  that  all  judgments 
thereafter  to  be  rendered,  should  cease  to  be 
a  lien  or  incumbrance  on  any  real  estate,  as 
against  bonafide  purchasers,  or  subsequent  in- 
cumbrancers,  by  mortgage,  judgment,  or  other- 
wise, from  and  after  ten  years  from  the  time 
of  docketing.  The  words  leave  no  room  for 
doubt  or  construction;  and  the  motion  must  be 
granted.  Clearly  the  plaintiff  cannot  enlarge 
the  lien  by  the  mere  act  of  issuing  execution. 

Motion  granted. 

Cited  in— 18  Wend.,  624 ;  1  Hill,  643 ;  44  How.  Pr., 
268  ;  14  Abb.  N.  S.,  62 ;  35  Super.,  66 :  37  Cai.,  133-136. 


ANONYMOUS. 

Practice — Court  Requests  Abstracts  of  Facts  by 
Counsel. 

The  advantage  of  furnishing  the  court  with  an  ab- 
stract of  the  facts  on  a  non-enumerated  motion, 
where  the  papers  are  prolix,  and  the  facts  numerous 
and  complicated. 

MAR.  24.     Curia.   Papers  were  delivered  to 
us  in  this  cause  some  days  ago,  upon  a  mo- 
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tion  for  a  mandamus  against  a  sheriff,  com- 
manding him  to  execute  a  conveyance  of  land. 
*They  amount  to  about  half  a  quire  of  [*2j95 
paper,  and  go  into  a  minute,  complicated  and 
tedious  detail  of  judgments,  redemptions  and 
a  series  of  incidental  transactions,  which  it  be- 
comes necessary  for  us  to  examine  and  arrange 
before  we  can  decide  the  points  presented.  No 
abstract  was  furnished  to  us;  and  we  have  not 
time,  at  the  present  term,  to  make  one  for  our- 
selves. Of  course,  the  matter  must  remain  un- 
decided till  the  next  term. 

We  take  this  occasion  to  suggest  to  the  bar, 
that,  in  case  of  this  character,  it  would  facili- 
tate and  expedite  the  right  understanding  and 
decision  of  the  motion,  and  save  us  much  labor, 
if,  in  addition  to  the  points  and  authorities, 
counsel  would  furnish  us  with  an  abstract  of 
the  facts  of  the  case,  according  to  their  under- 
standing of  them.  We  mean  by  this,  such  a 
sketch  or  outline  as  every  gentleman  would 
naturally  form  for  his  own  use,  in  the  progress 
of  his  examination  as  counsel.  It  gives  the  court 
a  bird's  eye  view,  which  they  can  very  readily 
and  accurately  fill  up  and  correct  from  the 
body  of  the  papers  ;  while  it  will  not,  in  gen- 
eral, add  much  to  the  labors  of  counsel. 


BROMAGHAM  ET  AL.  t>.  CLAPP. 

Practice — Object  of  Suits  in  Partition — Rights 
Ascertained — Possession  not  Awarded — Ad- 
verse Possession — Parties  to  Such  Suit  need 
not  be  Actually  Seised. 

The  object  of  a  suit  in  partition  under  the  Statute, 
1  R.  L.,  507,  is,  to  ascertain  the  several  rights  of  the 
parties ;  but  possession  is  not  awarded. 

Though  the  plaintiff 's  right  of  entry  be  destroyed 
by  adverse  possession  when  the  suit  in  partition  is 
commenced,  yet,  when  the  court  see  that  such  pos- 
session was  snort  of  25  years  and.  therefore,  no  bar 
to  a  writ  of  right,  they  are  bound  to  proceed  under 
the  statute,  and  ascertain  the  rights  of  the  parties. 

To  warrant  proceedings  in  partition,  it  is  not  nec- 
essary that  all  the  parties  should  be  actually  seised 
when  the  suit  is  commenced. 

Citation— 1  R.  L.,  509. 

IN  partition,  under  the  Act  for  the  Partition 
of  Lands,  passed  Apr.  12,  1813,  1  R.  L.,  507. 
The  proceeding  was  for  partition  of  a  farm  in 
Schodack,  Rensselaer  Co.,  of  which  the  plaint- 
iffs claimed  to  be  seised  in  fee  as  tenants  in 
common,  each  of  one  ninth  part.  The  peti- 
tion was  presented  to  this  court  Aug.  9,  1823  ; 
and  was  served  on  the  defendant  about  3  months 
before.  Plea,  that  the  defendant,  at  the  time 
of  preferring  the  petition,  and  at  the  time  of 
*pleading,  was  sole  seised  and  possessed  [*2O6 
in  his  demesne  as  of  fee,  &c.,  and  traversing 
the  tenancy  in  common.  To  this  plea  was  an- 
nexed a  notice  that  he  had  been  so  seised  for 
25  years  previous  to  the  exhibiting  of  the  peti- 
tion, adversely  to  the  claims  of  the  petitioners, 
and  all  other  persons.  Replication,  that  the 
plaintiffs  were  seised  in  fee,  &c.,  as  tenants  in 
common  modo  et  forma,  &c. ,  and  issue. 

The  cause  was  tried  at  the  Rensselaer  Cir- 
cuit June,  1824,  before  Belts,  Ch.  J.,  when  it 
appeared  that  William  Bromagham,  the  father 
of  the  plaintiffs,  being  seised  in  fee  of  the 
premises  in  question,  died  intestate  about 
Jan.  15,  1799;  leaving  the  plaintiffs,  three  of 
his  children,  and  six  others,  his  children  and 

COWEN  5. 


1826 


JACKSON  v.  WALTERMIRE. 


296 


heirs  at  law;  nine  in  the  whole.  Previously, 
in  May,  1795,  he  had  been  declared  a  lunatic; 
and  in  August,  then  next  following,  Peter,  his 
son,  was  appointed  his  committee  by  the  Court 
of  Chancery;  and  took  possession  of  his  real 
and  personal  estate.  In  Oct.,  1802,  Peter,  hav- 
ing purchased  the  right  of -his  brother  Isaac, 
contracted  to  sell  the  whole  of  the  premises  in 
question  to  the  defendant  in  fee;  and  May  3, 
1803,  conveyed  the  whole  in  fee  to  the  defend- 
ant. Sometime  in  Mar.  next  before,  the  de- 
fendant had  entered;  and  has  continued  in 
possession,  claiming  title  ever  since.  Jemima 
Martin,  one  of  the  plaintiffs,  was  covert-baron 
in  1803;  but  her  husband  died  thirteen  years 
before  this  suit  was  commenced. 

A  very  long  case  was  made  and  argued  at 
the  bar,  involving  several  questions  of  fact, 
and  various  points  beside  those  presented  above; 
but  it  is  not  deemed  material  to  notice  them. 
A  verdict  was  taken  at  the  circuit, for  the  plaint- 
iffs, subject  to  the  opinion  of  the  court. 

Mr.  J.  V.  N.  Tates,  for  the  plaintiffs: 

1.  The  defendant  has  not  established  such  an 
adverse  possession  as  to  bar  our  right  of  recov- 
ery. He  has  not  shown  an  adverse  possession 
for  25  years,  as  set  up  in  his  plea,  nor  even  for 
20  years;  but  if  for  either,  it  was  not,  under  the 
circumstances,  such  an  adverse  possession  as 
to  bar  a  tenant  in  common.  It  was  not]adverse 
in  its  inception. 

297*1  *2.  In  this  case,  the  me*re  right,  or 
seisin  in  fee,  is  in  question.  This  arises  out  of 
the  pleadings.  The  defendant  sets  up  a  sole 
seisin  in  himself;  but  he  fails  to  establish  it. 
Nose  v.  Peck,  3  Johns.  Cas. ,  128.  Besides,  par- 
tition, in  its  very  nature,  draws  in  question  the 
jits  proprietatis,  Vin.,  Partition,  R.  pi.  3,  U,  pi. 
2,  6;  Lucet  v.  Beekman,  2  Cai.,  385;  Cook  v. 
Allen,  2  Mass.,  462,  not  merely  the  right  of 
possession.  In  this  view,  a  clear  adverse  pos- 
session, of  at  least  25  years,  must  be  shown,  to 
constitute  a  bar ;.  which  will  hardly  be  pre- 
tended. 

3.  In  any  view,  Jemima's  right  is  not  barred ; 
she  having  been  covert  when  her  title  accrued; 
and  she  continued  so  to  1813. 

Messrs.  J.  Edwards  and  S.  A.  Foot,  contra, 
contended  that  a  clear  adverse  possession,  of 
at  least  20  years  before  suit  brought,  was  estab- 
lished. The  plaintiff's  right  of  entry  being 
gone  partition  will  not  lie.  It  is  a  possessory 
action.  Lloyd  v.  Gordon,  2  Har.  &  McH. ,  254, 
260.  Twenty  years  is,  therefore,  a  bar.  There 
is  an  adverse  possession  of  25  years;  which  is 
sufficient  to  bar  this  suit,  if  it  is  to  be  con- 
sidered in  the  nature  of  a  real  action,  involv- 
ing the  mere  right  of  property. 

But  the  plaintiffs  have  mistaken  their  remedy. 
Proceedings  in  partition  cannot  be  had  under 
the  statute,  unless  the  parties  are  all  seised  at 
the  time  of  commencing  them.  Here  all  the 
plaintiffs  were  disseised.  They  should  have 
brought  ejectment;  obtained  possession  or  seis- 
in, in  common;  and  then  have  brought  parti- 
tion. 

Curia,  per  SAVAGE,  Ch.  J.  The  plaintiffs 
are  each  entitled  to  one  ninth  of  the  premises 
in  question,  unless  they  have  parted  with  their 
interest;  or  are  barred  by  the  Statute  of  Limi- 
tations. 

Peter,  by  virtue  of  his  appointment  as  com- 
mittee of  the  lunatic,  was  entitled  to  the  real 
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estate;  but  after  his  father's  death,  he  had  no 
interest,  except  as  one  of  the  heirs  at  law,  and 
as  the  assignee  of  Isaac,  whose  right  he  had 
purchased;  he  could,  therefore,  convey  no 
greater  title  to  the  defendant. 

*It  is  contended,  however,  that  the  [*298 
possesssion  has  been  so  long  adverse  that  the 
plaintiffs  are  barred.  If  the  possession  was 
adverse  from  the  death  of  the  lunatic,  then 
twenty  four  years  had  elapsed  when  this  suit 
was  commenced,  which  was  in  May,  1823.  But 
I  apprehend  the  possession  of  one  tenant  in 
common  inures  to  the  benefit  of  all  his  co-ten- 
ants, unless  there  has  been  an  actual  ouster,  or 
something  tantamount  thereto.  (3  Cruise,  Dig., 
485.)  The  defendant's  possession  was  adverse 
from  May  3,  1803,  when  he  was  in  possession, 
claiming  title  under  a  conveyance  of  the  whole. 
This  was  a  trifle  more  than  twenty  years  before 
the  present  suit  was  commenced.  The  pos- 
sessory right,  therefore,  is  gone  as  to  all  the 
plaintiffs;  for  though  Jemima  Martin  was  co- 
vert in  1803,  yet  her  husband  died  thirteen  years 
before  this  suit  was  commenced.  She  was 
barred  in  ten  years  after  the  disability  was 
thus  removed. 

But  though  the  possession  and  the  right  of 
possession  are  thus  gone  from  the  plaintiffs, 
they  hav>  a  remedy  by  writ  of  right.  In  this 
action  of  partition,  the  several  rights  of  the 
parties  are  ascertained,  and  their  portions  de- 
signated; but  possession  is  not  awarded.  If  the 
plaintiffs  had  lost  all  remedy,  it  would  be  use- 
less for  the  court  to  inquire  into  the  right.  But 
their  remedy  is  not  gone  till  twenty  five  years' 
adverse  posesssion  shall  have  elapsed.  It  is, 
therefore, the  duty  of  the  court.in  the  language 
of  the  statute,  to  "ascertain  and  determine  the 
respective  rights  of  the  parties,  &c. ,  and  give 
judgment  that  partition  be  made  according 
thereto,"  &c. 

The  plaintiffs  are  each  entitled  to  one  ninth 
of  the  premises  in  question.  The  judgment, 
must,  accordingly,  be  for  the  plaintiffs  for  three 
ninths;  and  that  commissioners  be  appointed  to 
make  partition,  &c.  (1  R.  L.,  509.) 

WOODWORTH,  J.,  having  formerly  been  con- 
cerned as  counsel,  in  relation  to  the  rights  in 
question  in  the  cause,  gave  no  opinion. 

Judgment  accordingly. 

Cited  in-22  Wend.,  688;  22  Mich..  74;  25  Minn.,  542. 


MACKSON.  ex  dem.  SITZER,    [*299 
WALTERMIRE. 

Action  for  Dower — Same  Evidence  of  Seisin  in 
Husband  Necessary, as  is  Required  in  an  Action 
in  Ejectment  by  the  Heir — Prinia  Facie  Evi- 
dence of  Seisin — Effect  of  Proceedings  in  0.  P. 

The  proceedings  to  set  off  or  assign  dower  by  the 
Court  of  C.  P.,  under  the  Act,  1  R.  L.,  60,  are  merely 
evidence  of  the  location  of  the  land  to  IH)  recovered. 
All  the  other  facts,  as  seisin  of  the  husband,  &e., 
must  be  proved  in  the  ordinary  way,  as  in  an  action 
of  dower. 

The  same  evidence  of  seisin  which  would  entitle 
the  heir  to  recover  in  ejectment,  will  sustain  an  ac- 
tion for  dower. 

Actual  possession  of  tho  hustuind,  or  his  receipt  of 
rent,  is  j>rlnia  facie,  evidence  of  seisin,  in  an  action 
for  dower. 

Where  It  appeared,  by  parol.  that  the  husband 
bought  a  farm,  paying  something  towards  It,  taking 
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possession,  and  selling  to  another,  who  succeeded 
him  in  the  possession ;  and  so  through  several  ten- 
ante  down  to  the  defendant,  who  was  in  possession ; 
held,  that  this  was,  prima  facie,  evidence  of  the  hus- 
band's seisin,  and  sufficient  to  entitle  his  widow  to 
recover  dower,  though  no  deeds  were  shown. 

Citations— 2  Phil.  Ev.,  187 ;  1  Cai.,  190;  2  Johns.,  123 ; 
«  Johns..  245  ;  17  Johns.,  123 ;  5  Cow..  168. 

T?  JECTMENT  for  dower.admeasured  and  set 
-LJ  off  to  the  lessor  of  the  plaintiff,  pursuant  to 
the  Statute,  &c.,  1  R.  L.,  60,  by  the  Court  of 
C.  PI.  of  the  County  of  Columbia;  tried  at 
the  circuit  in  that  county  in  1824,  before  Duer, 
Circuit  Judge. 

The  plaintiff,  after  giving  in  evidence  the 
proceedings  of  the  Court  of  C.  P.,  admeasur- 
ers,  &c.,  by  which  dower  was  set  off  to  her,  as 
the  widow  of  Frederick  Sitzer,  of  a  farm  situ- 
ated in  Ghent,  Columbia  Co.,  in  the  occupation 
of  the  defendant;  and  after  proving  her  inter- 
marriage with,  and  the  death  of  her  husband, 
gave  in  evidence  a  notice  served  on  the  defend- 
ant's attorney  to  produce,  on  the  trial,  a  deed 
from  Peter  Lawrence  to  Frederick  Sitzer,  given 
thirty  years  ago,  or  thereabouts;  a  deed  from 
Sitzer  to  Abner  Wilcox,  given  a  few  years 
thereafter;  a  deed  from  Wilcox  to  IsaacWright, 
given  a  short  time  after  the  last  mentioned  deed ; 
a  deed  from  Wright  to  Jacob  Residorph,  given 
a  few  years  after  the  last  mentione^  deed ;  a 
deed  from  Residorph  to  Benjamin  Traver, 

fiven  a  few  years  after  the  last  mentioned 
eed;  and  a  deed  from  Traver  to  the  defend- 
ant, given  a  few  years  after  the  date  of  the  last 
mentioned  deed;  all  given  for,  and  including 
the  farm  in  possession  of  the  defendant. 
The  defendant  declining  to  produce  the  deeds, 
or  any  of  them,  upon  this  notice,  the  plaintiff 
proved  by  parol,  that  Sitzer,  the  husband,  pur- 
chased of  one  Lawrence,  who  had  resided  on 
the  farm  four  or  five  years,  and  paid  him  some 
money;  that  Sitzer  sold  the  farm  to  Abner  Wil- 
cox, who  succeeded  Sitzer  in  possession;  that 
John  Youngs  and  Isaac  Wright  lived  upon  the 
farm  a  short  time  under  Wilcox,  and  as  his 
3OO*1  *tenants;  that  Wilcox  sold  the  farm  to 
Jacob  Kesidorph,  who  succeeded  to  the  posses- 
sion of  Wilcox,  Youngs  and  Wright;  that  Re- 
sidorph sold  to  Benjamin  Traver,  who  suc- 
ceeded to  the  possession  of  Residorph;  that 
Wilcox  had  often  declared,  while  in  possession, 
that  he  had  bought  the  farm  of  Sitzer;  that 
Youngs  and  Wright,  while  in  possession,  de- 
clared that  they  held  under  Wilcox;  that  Resi- 
dorph, while  in  possession,  declared  that  he 
bought  of  Wilcox,  and  Traver  that  he  bought 
of  Residorph;  that  the  defendant  bought  of 
and  succeeded  to  the  possession  of  Traver. 

The  defendant  moved  for  a  nonsuit,  on  the 
ground  that  the  evidence  of  seisin  of  the  hus- 
band was  insufficient;  and  the  judge  granted 
the  motion. 

Mr.  A.  Vanderpoel,  for  the  plaintiff,  now 
moved  to  set  aside  the  nonsuit,  and  for  a  new 
trial.  He  said  the  seisin  proved  was  sufficient 
to  entitle  the  plaintiff  to  recover.  We  proved 
the  possession  of  the  husband  in  his  own  right, 
and  payment  by  him  of  the  consideration 
money.  This  is,  prima  facie,  evidence  of  seisin. 
It  is  not  necessary  for  the  widow  to  introduce 
the  title  deeds  of  the  husband.  The  law  pre- 
sumes it  not  in  her  power  to  produce  them. 
Bancroft  v.  White  1  Cai.,  190.  The  defendant 
holds  under  a  title  derived  from  the  husband. 
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This,  of  itself,  is,  prima  facie,  evidence  of  the 
husband's  seisin.  Embree  v.  Ellis,  2  Johns.,  119; 
Andrews'  Lessee  v.  Fleming,  2Dall.,  93;  Bossier 
v.  Niesly,  2  Serg.  &  R.,  352. 

But  we  produce  the  ordinary  proof  of  seisin. 
This  is  by  establishing  an  actual  possession. 
(Jac.  Law  Diet.,  Seisin;  Co.  Litt.,  152.)  Dower 
follows  such  a  seisin.  (2  Bl.,  Com.,  134.)  If 
a  seisin  in  fee  is  alleged,  it  shall  be  intended  a 
lawful  seisin  till  the  contrary  appear.  Meriton 
v.  Benn,  Lutw.,  1337,  1343. 

The  widow  is  dowable  of  all  lands  which 
may  descend  to  the  heir.  (2  Bl.  Com.,  134.) 
Is  there  a  doubt  that  the  heir  of  the  husband 
might  have  recovered  upon  this  proof,  if  the 
land  had  not  been  conveyed  ?  In  such  a  case, 
clearly,  a  mere  possession  is  presumptive  evi- 
dence of  seisin.  (2  Phil.  Ev.,  187.)  In  ejectment, 
a  possession,  though  short  of  twenty  years,  is 
enough  to  entitle  the  plaintiff  to  recover.  Jack- 
*sonv.  Hazen,  2  Johns.,  22;  Smith  v.  [*3O1 
LoriOard,  10  Id.,  338.  Though  ejectment  be 
a  possessory  action,  yet  the  proof  is  the  same 
in  real  actions  involving  the  mere  right  Nase 
v.  Peck,  3  Johns.  Cas.,  128. 

Messrs.  D.  B.  TaUmadge  and  E.  Williams, 
contra,  contended  that  the  proof  of  seisin  was 
insufficient.  The  cases  cited  are  of  ejectment 
— a  mere  possessory  action,  so  far  as  they  re- 
late to  the  proof  of  possession.  Those  relating 
to  the  claim  of  the  tenant  under  the  husband 
are  where  the  claim  was  by  deed.  Nothing  of 
this  kind  is  shown  here.  We  have  a  mere 
transfer  of  possession  from  one  to  another,  ac- 
companied with  parol  declarations.  These  are 
admissible  no  farther  than  they  relate  to  the 
tenancy  or  possession  ;  not  for  the  purpose  of 
showing  title,  which  is  essential  to  constitute  a 
seisin  as  contradistinguished  from  a  mere  pos- 
session. 

Curia,  per  SAVAGE,  Ch.  J.  It  is  urged,  and 
I  think  correctly,  that  the  same  evidence  of 
seisin  should  entitle  the  widow  to  recover  her 
dower  as  would  be  sufficient  to  authorize  a  re- 
covery by  the  heir.  In  such  case,  "  the  seisin 
of  the  deceased  is  proved  by  showing  his  act- 
ual possession  of  the  premises,  or  by  proving 
his  receipt  of  rent  from  the  person  in  posses- 
sion. This  is  presumptive  evidence  of  a  seisin 
in  fee,  and  sufficient  until  the  contrarjr  ap- 
pears." (2  Phil.  Ev.,  187.)  The  rule  laid 
down  by  Kent,  J.,  in  Bancroft  v.  White,  1  Cai., 
190,  is  this:  "The  former  husband  of  the  de- 
mandant, for  some  years  previous  to  Nov.  1, 
1786,  was  possessed  of  the  premises,  and  used 
them  as  his  own,  and  not  in  the  rieht  of  an- 
other. He  then,  for  a  valuable  consideration, 
conveyed  the  same  in  fee  with  a  covenant  of 
warranty  ;  and  the  lands  have  passed  by  sub- 
sequent conveyances  in  fee  to  the  present  ten- 
ant. This  is  sufficient  evidence,  in  the  first 
instance,  of  seisin  in  the  husband.  The  wife 
is  not  bound  to  produce  her  husband's  deeds  ; 
because  it  is  not  presumed  to  be  in  her  power; 
and  in  the  present  case  the  tenant  claims  in  fee 
under  title  derived  from  the  husband.  The 
marriage  and  death  of  the  husband  being 
proved,  there  is  no  question  in  the  case."  In 
Embree  v.  ElMs,  2  Johns.,  123,  Thompson,  J., 
says,  *"The  principal  question  in  this  [*3O2 
case  is,  whether  a  sufficient  seisin  in  the  de- 
mandant's husband  has  been  shown,  to  entitle 
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her  to  dower.  Lewis  Morris,  the  son,  had 
been  possessed  of  the  premises  in  question,  by 
receiving  the  rents  and  profits  thereof,  for  ten 
years.  He  then  conveyed  them  in  fee  to  the 
demandant's  husband,  who  continued  in  pos- 
session for  ten  or  twelve  years,  until  they  were 
sold  under  an  execution  against  him  ;  and  pur- 
chased by  Lewis  Morris,  the  son.  These  facts 
were  clearly  sufficient,  prima  facie,  to  entitle 
the  demandant  to  a  recovery." 

The  same  evidence  of  title  is  required  in  this 
case,  as  if  there  had  been  no  proceedings  be- 
fore the  C.  P.  They  merely  locate  the  prem- 
ises, but  determine  nothing  as  to  the  right. 
Matter  of  Wntkins,  9  Johns.,  245;  Jackson  v. 
Hixon,  17  Id.,  123;  Jackson  v.  Randall,  ante, 
168. 

In  this  case,  it  appears  that  between  thirty 
and  forty  years  ago,  the  husband  bought  the 
farm,  and  paid  something  towards  it.  lie  sold 
to  Wilcox,  and  from  him  it  passed  through 
the  hands  of  Residorph  and  Traver  to  the  de- 
fendant, who  purchased  from  Traver,  and  is 
now  in  possession  under  that  title.  The  pos- 
session accompanied  every  conveyance.  No 
deeds  are  shown,  though  notice  was  given  to 
produce  them.  And  no  objection  was  made 
to  the  parol  testimony  of  the  above  facts. 

In  my  opinion,  this  was,  prima  facie,  enough. 
The  nonsuit  must  be  set  aside,  and  a  new  trial 
granted. 

Rule  accordingly. 

Cited  in— 4  Wend.,  633:  17  Wend.,  165;  3  Hill,  343; 
1  N.  Y.,  245  ;  2  Abb.  App.  Dec.,  53;  4  Barb.,  185 ;  3 
Redf.,  38;  39  Wis.,  188. 


3O3*]  *MEAD  AND  ROGERS  c.  ENGS. 

Negotiable  Paper  —  Notice  of  Non-payment  — 
Time  to  Give — Reasonable  Diligence  Sufficient 
—  To  Whom  Notice  sfiould  be  Given. 

Notice  of  non-payment  of  a  bill  of  exchange,  &c., 
must  generally  be  given  by  an  indorser  to  the  in- 
doreer  next  before  him,  by  the  next  post  after  he 
himself  has  received  notice  of  the  dishonor ;  and  so 
on  to  the  drawer.  But  this  rule  is  not  inflexible.  It 
means  the  next  convenient  and  practicable  post; 
and  one  dealing:  in  bills  or  notes  is  not  bound  to 
watch  the  postofflce  constantly,  for  the  purpose  of 
receiving  and  transmitting  notices.  Reasonable  dil- 
igence and  attention  is  all  that  the  law  exacts. 

Accordingly,  where  R.,  residing  at  Bristol,  R.  I.. 
Oct.  21,  sent  notice  of  non-payment  of  an  inland 
bill,  to  s.,  his  immediate  indnrser  at  Providence,  by 
the  cost  which  reached  there  on  the  same  day,  at  5 
P.  M. ;  and  8.  received  the  notice  on  the  morning 
of  the  22d,  and  put  a  notice  in  the  postoffice.  in  the 
afternoon  of  the  same  day,  for  his  indorser  at  N. 
Y.,  although  a  mail  had  previously  left  Providence 
at  1  P.  M.  of  the  same  day  for  N.  Y. ;  and  this  letter 
was  post  marked  the  33d,  and  was  taken  by  the  post 
of  that  day  in  the  morning,  and  reached  the  in- 
dorser at  N.  Y.,  in  the  due  course  of  the  mall;  there 
being  no  laches  imputed  after  this ;  held,  that  the 
drawer  was  not  discharged. 

One  to  whom  a  bill  or  note  is  indorsed  merely  as 
agent  to  collect  ><•.  g..  a  bank),  is  a  holder  for  the 
purpose  of  giving  and  receiving  notice  of  non-pay- 
ment; and  he  is  not  bound  to  give  notice  of  non- 
payment directly  to  all  prior  parties;  but  may  notice 
bin  next  immediate  indorser,  who  Is  bound  to  notice 
his  indorser,  \ >•.,  in  the  same-manner  as  if  the  bill 
or  note  had  been  negotiated  for  a  valuable  consid- 
eration. 

If  an  indorser  receive  notice  from  any  one  who  is 

NOTB.— Ifegotialfo  paper— Notice.  l>n  htMer,  of  dis- 
honor—Time to  gice.  See  Bryden  v.  Bryden,  11 
Johns.,  187,  note,  and  other  mttes  there  cited  ;  Staf- 
ford v.  Yatea,  18  Johns.,  327,  note. 
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a  party,  he  is  liable  to  any  subsequent  indorser. 
though  he  may  have  received  no  notice  from  him. 
Per  Sutherland,  J. 

Citations— 18  Johns.,  339,  240:  3  Bos.  &  P.,  599  602  ; 
9  East,  347 ;  1  Campb..  246,  349 ;  6  East,  9,  10 :  Chit. 
Bills,  405,  401,  391,  295,  408;  20  Johns.,  382;  2  Taunt., 
38 ;  15  East,  391 :  2  Campb.,  373,  208 ;  5  Mass.,  167  :  3 
Johns.  Cas.,  90  ;  2  Johns.,  204. 

A  SSUMPSIT,  on  an  inland  bill  of  exchange, 
-iA.  by  the  plaintiffs,  as  indorsees,  against 
the  defendant,  as  drawer,  tried  at  the  N.  Y. 
Circuit,  Jan.  18,  1825,  before  Edwards,  C.  J. 
The  bill  was  dated  at  N.  Y.,  June  17,  1823, 
and  drawn  on  one  Bourne,  Bristol,  R.  I.,  for 
$400,  at  four  months,  by  the  defendant,  pay- 
able to  his  own  order ;  and  by  him  indorsed 
to  the  plaintiffs.  It  was  duly  accepted  and  left 
at  the  Freemen's  Bank,  Bristol,  for  collection. 
The  bill  was  due  Oct.  20,  1823  ;  payment  de- 
manded on  that  day  by  a  notary,  who  pro- 
tested it  for  non-payment ;  and  returned  it  to 
Richmond,  the  Cashier  of  the  Bank.  Rich- 
mond sent  the  bill  and  protest  by  the  next  mail, 
Oct.  21,  at  2  P.  M.,  to  Smith,  Cashier  of  the 
Roger  Williams  Bank,  Providence,  from  whom 
he  had  received  it  for  collection  ;  and  where 
the  mail  arrived  at  5  P.  M.  of  the  same  day. 
Smith  received  the  bill  and  protest,  Oct.  22, 
Wednesday,  and  forwarded  them  by  the  first 
mail  after  so  receiving  them,  to  Flewelling,  at 
N.  Y.,  the  immediate  indorser  of  the  R.  W. 
Bank.  Flewelling  received  them  Oct.  25,  in 
the  morning,  inclosed  in  Smith's  letter,  which 
was  postmarked  at  Providence,  Oct.  23.  In 
1823,  a  mail  left  *Providence  for  N.  [*3O4 
Y.,  by  the  way  of  Hartford,  on  Tuesday, 
Thursday  and  Saturday  mornings,  about  8 
o'clock ;  and  arrived  at  N.  Y. ,  m  about  48 
hours.  Another  mail  left  Providence  for  N. 
Y. ,  by  way  of  Saybrook,  on  Monday,  Wednes- 
day and  Friday,  at  1  P.  M.  ;  and  arrived  at  N. 
Y.,  in  about  36  hours  ;  and  of  course,  Smith 
did  not  deliver  his  letter  at  the  postoffice  in 
Providence  early  enough  on  Wednesday  for 
the  mail  which  left  there  at  1  P.  M. 

These  facts  appearing  at  the  trial,  the  de- 
fendant offered  evidence  that  it  was  the  cus- 
tom of  N.  Y.  banks,  which  received  bills  or 
notes  for  collection,  to  give  notice  of  payment 
directly  to  all  prior  parties  ;  but  the  evidence 
was  excluded. 

The  defendant's  counsel  objected,  among 
other  things,  that  Smith  was  guilty  of  laches, 
1st,  In  not  obtaining  the  letter  of  Richmond  on 
Tuesday,  the  21st ;  and  2d,  in  not  forwarding 
the  bill  and  protest  to  Flewelling  by  the  Wed- 
nesday's mail  (22);  and  3d,  that  the  notary  at 
Bristol  should  have  given  direct  notice  to  all 
the  parlies  entitled  to  receive  it. 

The  judge  left  it  to  the  jury,  whether  Smith 
had  sent  the  bill  and  protest  to  N.  Y.  by  the 
next  mail  after  he  received  them  ;  and  charged 
that  it  was  not  necessary  for  Smith  to  give 
direct  notice  to  all  parties,  as  contended  by 
the  defendant's  counsel.  Under  this  charge, 
the  jury  found  for  the  plaintiff  for  $457.34 
damages. 

Mr.  II.  Ketchnm  now  moved  for  a  new  trial : 
1.  Because  the  judge  improperly  overruled  the 
evidence  offered  of  the  custom  of  bank*  in  the 
City  of  N.  Y.,  to  give  notice  of  non  payment 
to  all  the  prior  parties  interested,  on  bills  or 
notes  left  with  thorn  for  collection,  l&nnerv. 
Bank  of  CM.,  9  Wh.  581. 
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2.  The  charge  of  the  judge  was  against  law. 
Morgan  v.  Woodworth,  3  Johns.  Cas.,  89 ;  Mor- 
gan v.  Van  Ingen,  2  Johns.,  204. 

3.  On  the  ground  of  laches  ;  and  that  the 
judge  should  have  charged  the  jury   that  it 
was  Smith's  duty,  in  the  exercise  of  ordinary 
3O5*]  *diligence,  to  have  received  the  bill  and 
protest  on  the  eveuing  of  the  21st,  or  the  open- 
ing of  the  postoffice  on  the  morning  of  Oct.  22. 

4.  That  the  verdict  was  agaiust  evidence. 
As  to  the  2d  point,  he  said  diligence  was  a 

question  of  law  ;  Swedes  v.  Bank  of  Utica,  20 
Johns.,  382;  Bank  of  Utica  v.  Smith,  18  Id., 
230  ;  and  should  not,  therefore,  have  been  left 
to  the  jury. 

We  admit  that  English  bankers  receiving 
notes  or  bills  for  collection,  may  give  notice  in 
the  snme  manner  as  if  they  were  indorsed  to 
them  for  a  valuable  consideration  ;  but  the  rule 
has  never  been  adopted  with  us  ;  and,  indeed, 
is  virtually  overruled  by  Swedes  v.  Bank  of 
Utica  and  Bank  of  Utica  v.  Smith. 

Mr.  B.  F.  Butler,  contra,  said  the  only  seri- 
ous question  in  the  case  is,  whether  the  notary 
was  bound  to  give  direct  notice  to  all  con- 
cerned; or  whether  it  might  be  given  circuitous- 
ly  through  the  indorsers  to  each  in  his  turn. 
This  case  is  not  an  exception  to  a  bill  trans- 
ferred in  the  ordinary  course  of  business  ;  as 
to  which,  it  is  admitted,  an  indirect  notice 
would  be  good  ;  and  that  the  notice  here  given 
would  be  sufficient,  the  authorities  are  abun- 
dant. Chit,  Bills,  Phil,  ed.,291,  295,  401.407; 
Haynes  v.  Birks,  3  Bos.  &  P.,  399  ;  Langdale  v. 
Trimmer,  15  East,  291  ;  Jameson  v.  Swinlon,  2 
Campb.,  373;  Rickfordv.  Ridge,  Id.,  537,  539, 
per  Ld.  Elleribrough,  Robson  v.  Bennett,  2 
Taunt..  387  ;  Colt  v.  Noble,  5  Mass.,  167  ;  Tun- 
no  v.  Lague,  2  Johns.  Cas. ,  1  ;  Morgan  v.  Van 
Ingen,  2  Johns..  204  ;  Darbyshire  v.  Parker,  6 
East,  3. 

The  judge  was  right  in  referring  the  ques- 
tion of  diligence  to  the  jury.  Chapman  v.  Lips- 
combe,  1  Johns.,  294. 

Curia,  per  SUTHERLAND,  J.  No  laches  are 
imputed  after  the  bail  and  protest  reached 
Flewelling.  The  law  does  not  require  the  hold- 
er of  a  bill  or  note  to  give  the  earliest  possible 
notice  of  its  dishonor.  It  requires  of  him  only 
an  ordinary  and  reasonable  diligence.  Bank 
of  Utica  v.  Smith,  18  Johns.,  240,  per  Spencer, 
«/.;  3  Bos.  &  P.,  602.  Nor  is  he  bound  the 
3O6*]  *moment  he  receives  notice  of  the  dis- 
honor of  a  bill  to  lay  aside  all  other  business, 
and  dispatch  notice  to  the  prior  parties  to  the 
bill.  If  reasonable  diligence  is  used  it  is  suf- 
ficient. Scott  v.  Lifford,  9  East,  847;  S.  C.,  1 
Campb.,  246.  Ld.  Ellenbrough,  in  Darbyshire 
v.  Parker,  6  East,  9,  observes,  there  must  be 
some  reasonable  time  allowed,  for  giving  no- 
tice, and  that,  too,  accommodating  itself  to 
other  business  and  affairs  of  life.  Otherwise, 
it  is  saying  that  a  man  who  has  bill  transac- 
tions passing  through  his  hands,  must  be  nailed 
to  the  postoffice,  and  can  attend  to  no  other 
business,  however  urgent,  till  this  is  dis- 
patched. 

I  do  not  think  the  cashier  at  Providence  is 
chargeable  with  laches  in  not  having  received 
the  bill  and  protest  from  Bristol,  until  the 
morning  of  the  22d.  It  did  not  arrive  until  af- 
ter 5  o'clock  on  the  preceding  day,  when,  with 


commercial  men  generally,  and  especially  with, 
banks,  the  business  of  the  day  is  considered  as 
closed.  In  our  large  commercial  towns  there 
is  scarcely  an  hour  in  the  day  in  which  mails 
are  not  received  ;  and  if  it  is  the  duty  of  all 
those  who  have  any  interest  in  bills  or  notes, 
to  emit  no  act  by  which  they  may  receive  the 
earliest  possible  intelligence  in  relation  to  them, 
then,  as  Ld.  Ellenborough  observes,  they  must 
be  in  constant  attendance  at  the  postoffice.  So 
rigid  a  rule  is  not  required  by  considerations 
of  commercial  policy,  and  there  is  no  authority 
in  favor  of  it.  Reasonable  diligence  and  atten- 
tion are  all  that  the  law  exacts. 

Nor  do  I  think  the  cashier  at  Providence 
was  bound  to  forward  the  bill  and  protest  by 
the  mail  which  left  there  at  one  o'clock  of  the 
day  on  which  he  received  the  letter.  At  what 
hour  they  were  received  by  him  does  not  ap- 
pear ;  and  he  states  very  positively  in  his  dep- 
osition, that  they  were  forwarded  by  the  first 
mail  after  they  were  received  ;  that  he  is  well 
acquainted  with  the  course  of  the  mails  be- 
tween Providence  and  N.  Y  ;  and  that  the  bill 
was  sent  with  as  much  expedition  as  the  course 
of  the  mails  would  permit.  But  from  his  letter 
bearing  the  Providence  postmark  of  the  23d,  it 
is  fairly  to  be  persumed  that  it  was  not  put  in 
the  postoffice  in  season  for  the  mail  which  left 
there  at  1  o'clock  P.  M.  on  the22d.  Either  the 
witness,  who  swears  that  there  was  such  a  mail, 
*must  be  mistaken,  in  that  fact,  or  the  [*3O7 
cashier  must  have  fallen  into  an  error  ;  or  he 
did  not  receive  the  letter  from  Bristol  until  aft- 
er 1  o'clock.  The  latter  supposition  is  very  im- 
probable. I  think  the  cause  must  be  decided 
upon  the  assumption  that  he  received  the  bill 
on  the  morning  of  the  22d,  and  forwarded  it 
to  N.  Y.  by  putting  it  into  the  postoffice  in  the 
afternoon  of  the  same  day,  a  mail  having,  in 
the  meantime,  left  there  at  1  o'clock. 

It  is  well  established  in  England,  that  where 
the  parties  to  a  bail  or  note  reside  in  London, 
or  in  an  adjacent  village  within  the  limits  of 
the  two-penny  post,  each  party  has  an  entire 
day  after  that  on  which  he  was  informed  of 
the  dishonor,  to  give  notice  to  the  immediate 
indorsers ;  and  Mr.  Chitty  seems  to  consider  it 
in  all  cases  sufficient,  whether  the  parties  re- 
side in  London  or  elsewhere,  if  each  forward 
notice  on  the  day  after  that  on  which  he  re- 
ceived information  of  the  dishonor.  (Chitty 
Bills,  408,  Phil,  ed.)  But  I  think  he  is  not  sup- 
ported by  the  authorities  on  which  he  relies,  in 
this  general  position. 

The  general  rule,  I  apprehend,  is  more  cor- 
rectly stated  by  Mr.  Justice  Lawrence,  in  Dar- 
byshire v.  Parker,  6  East,  10.  This  is,  that 
where  the  parties  live  in  different  places,  no- 
tice shall  be  sent  by  the  next  post.  But  if,  in 
any  particular  place,  the  post  should  go  out  so 
early  after  the  receipt  of  the  intelligence,  as 
that  it  would  be  inconvenient  to  require  a  strict 
adherence  to  the  general  rule,  then,  in  such 
case,  it  would  not  be  reasonable  to  require  the 
notice  to  be  sent  till  the  second  post.  Ld.  El- 
lenborough, howev*er,  in  the  same  case  (page 
9),  seems  to  consider  the  question  unsettled, 
whether  a  party  is  in  any  case  bound  to  com- 
municate by  the  next  post  the  intelligence  he 
had  received  by  the  post  on  the  same  day,  al- 
though there  was  a  reasonable  time  between 
the  coming  in  and  going  out  of  the  post  on  the 
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same  day.  Grose,  J. ,  observes,  "when  it  is 
said  in  the  books  that  notice  must  be  sent  by 
the  next  post  to  a  party  living  at  another  place, 
that  cannot  be  taken  literally  in  all  cases,  but 
must  mean  the  next  convenient,  the  next  prac- 
ticable post.  It  cannot  be  meant  to  apply  to  a 
case  where  the  post  goes  out  the  next  minute 
after  advice  received." 

3O8*]  *I  conceive  the  general  rule  to  be, 
therefore,  that  notice  must  be  sent  by  the  next 
post  after  intelligence  of  the  dishonor  of  a  bill 
is  received.  But  this  rule  is,  undoubtedly, 
subject  to  the  qualifications  stated  by  Justices 
Lawrence  and  Grose.  (And  vide  20  Johns., 
332.) 

The  facts  in  this  case  bring  it  within  the  ex- 
ception to  the  rule.  The  cashier  was  not  bound, 
in  the  exercise  of  due  diligence,  to  have  pre- 
pared and  forwarded  notice  by  the  1  o'clock 
mail.  It  is  not  reasonable  to  demand  from  him 
the  neglect  of  his  other  official  duties,  to  pre 
pare  his  letters  and  notices  during  the  usual 
banking  hours. 

Although  the  Providence  and  Bristol  banks 
had  no  interest  in  the  bill,  and  were  mere 
agents  to  collect  it ;  yet,  for  the  purpose  of  re- 
ceiving and  transmitting  notices,  &c.,  they  are 
to  be  considered  the  real  holders.  This  is  per- 
fectly settled  in  England,  and,  I  believe,  is  ac- 
cording to  the  established  usage  in  this  coun- 
try. Haynes  v.  Birks,  3  Bos.  &  P.,  599  ;  Rob- 
son  v.  Bennett,  2  Taunt.,  38  ;  Langdale  v.  Trim- 
mer, 15  East,  291  ;  Chit,  on  Bills,  405,  Phil, 
ed. ;  Scott  v.Lifford,  9 East.  347;  S.  C.,  1  Campb., 
349. 

This  precise  question  was  settled  in  Mass., 
in  the  case  of  Colt  v.  Noble,  5  Mass.,  167.  The 
plaintiff,  in  that  case,  purchased  from  the  de- 
fendant, a  master  of  an  American  ship  then  at 
Madras,  and  bound  to  Portsmouth,  in  N.  H., 
which  was  the  place  of  his  residence,  a  bill 
drawn  by  W.  Cox,  in  favor  of  the  defendant, 
on  Cox  and  Greenwood,  in  London.  The  de- 
fendant indorsed  the  bill  to  the  plaintiffs. 
They  sent  it  to  their  agents  in  London  to  ob- 
tain payment  from  the  drawers.  The  bill  was 
protested  for  non-payment,  and  the  agents  re- 
turned it  to  the  plaintiffs  at  Madras,  but  gave 
no  notice  of  its  dishonor  to  the  defendant  in 
America.  The  plaintiffs,  however,  in  a  rea- 
sonable time  after  they  received  the  bill  from 
their  agent,  sent  notice  of  its  dishonor  to  the 
defendant.  And  the  defense  was  that  the  de- 
fendant should  have  had  notice  of  the  dishonor 
of  the  bill  direct  from  London,  and  not  by  the 
way  of  Madras.  Ch.  J.  Parsons  delivered  the 
opinion  of  the  court,  by  which  the  notice  was 
held  good. 

3O9*]  *If  the  drawer  or  indorser  of  a  bill 
of  exchange  receive  due  notice  of  its  dishonor 
from  any  person  who  is  a  party  to  it,  he  is 
directly  liable  upon  it  to  any  subsequent  in- 
dorser, although  he  may  have  received  no  no- 
tice of  its  dishonor  from  him.  (2  Campb.,  208, 
873;  Chitty,  Bills,  401,  and  seq.,  Id.,  291,  295. 
&c.  ;  18  Johns,  289;  8  Johns.  Cas.,90;  2 
Johns.,  204.) 

The  evidence  of  custom,  which  was  rejected 
by  the  judge,  was  in  no  respect  material.  It 
is  prudent  and  probably  customary  for  the 
holders  of  bills  of  exchange  to  give  notice  of 
their  dishonor  to  all  the  parties  to  the  bill. 
They  may  not  wish  to  run  the  hazard  of  some 
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of  the  parties  being  discharged  by  the  omis- 
sion of  such  notice.  But  if  the  holder  is  satis- 
fied with  the  responsibility  of  his  immediate 
indorser,  there  is  no  necessity  for  his 'giving 
notice  to  any  previous  party ;  and  if  such  no- 
tice is  given  by  the  other  parties  to  the  bill, 
the  holder  may  recover  against  any  of  them. 
Motion  for  a  new  trial  denied. 

Cited  in-3  Wend.,  277;  1  Hill,  265;  2  Hill,  467;  20 
N.  Y..  410;  34  N.  Y.,  130;  23  Hun,  631 ;  41  Barb.,  345; 
27  How.  Pr.,  59;  55  How.  Pr.,  161;  17  Abb.  Pr.,  366 ; 
2  Hall,  119;  4  Duer,  208;  7  Bos.,  475:  6  Daly,  564;  4 
How.  (U.S.),  346;  17  Wis.,  154;  36  Am.  Rep.,  507  (1* 
Vroom.,  28) ;  41  Am.  Rep.,  402  (87  N.  Y.,  590). 


GRANT  AND  KURD,  late  Overseers  of  the 

Poor  of  PAWLINGS,  DUTCHESS  Co., 

v. 

FANCHER   AND   DEAN,  Overseers  of  the 
Poor  of  PATTERSON,  PUTNAM  Co. 

Overseers  are  a  Quasi  Corporation — Their  Suc- 
cessors may  Collect  Debts  Due  Them  in  Their 
Official  Capacity — Successors  may  also  be  Sued 
on  Their  Contracts  or  for  Their  Neglect  of 
Duty. 

Overseers  of  the  Poor  are  a  quasi  corporation ; 
and  their  successors  may  sue  for  a  debt  or  duty  due 
to  their  predecessors  in  their  official  capacity. 

And  where  they  contract  a  debt,  or  neglect  a 
duty  which  devolves  upon  them  as  Overseers,  by 
which  they  become  liable  to  another,  and  then  go- 
out  of  office,  they  cannot  be  sued  as  late  Overseers ; 
but  the  action  should  be  against  their  successors. 

Whether,  where  a  pauper,  having  no  residence  in 
this  State,  on  the  Application  of  Overseers  of  the 
Poor,  is  removed  by  an  order  of  justices  to  another 
town,  and  the  order  being  reversed,  they,  on  re- 
quest, refuse  to  take  back  the  pauper  or  provide 
for  him,  by  which  the  town  to  which  he  is  removed 
is  put  to  expense  in  bis  maintenance,  are  liable  to 
an  action  at  the  suit  of  the  Overseers  of  the  Poor  of 
the  injured  town,  qwere. 

Whether,  on  the  reversal  of  such  order,  the  in- 
jured town  should  not  procure  an  order  to  remove 
the  pauper  back  to  the  town  whence  he  was  sent, 
and  thus  relieve  itself,  yucere. 

Citations— 18  Johns.,  125,  418 ;  1  Cow.,  670,  260 ;  IS 
Johns.,  281,  440 ;  2  Salk.,  488. 

ON  ERROR  from  the  Dutchess  C.  P.  The 
action  in  the  court  below  was  case  by 
Fancher  &  Dean,  Overseers  of  Patterson, 
against  Grant  &  Hurd,  late  Overseers  of  Paw 
lings.  The  declaration  was  that  Jan.  2,  1817, 
Helen  Fleming,  a  pauper  having  no  lesral  set- 
tlement in  this  *State,  was  removed  [*31O 
by  an  order  of  justices,  on  the  application  of 
the  defendants  below,  from  Pawlings  to  Pat 
terson  ;  that  the  order  adjudged  her  to  be  set- 
tled in  Patterson,  where  she  was  received 
upon  it  by  the  Overseers  of  that  town,  the 
predecessors  of  the  plaintiffs  below,  who  pro- 
vided for  her  until,  «fcc.  ;  but  they,  the  plaint- 
iffs' predecessors,  afterwards  appealed  to  the 
next  General  Sessions  of  Dutchess,  who  re- 
versed the  order  at  their  October  Term,  1817, 
of  which  the  defendants  below  had  notice. 
That  the  defendants  were  Overseers  at  the 
date  of  the  order,  and  continued  so  to  the  1st 
Tuesday  of  Apr.,  1819;  that  thov  had  not, 
however,  removed  the  pauper  back  to  Patter- 
son in  a  reasonable  time  after  the  order  was 
quashed,  or  taken  care  of  her,  though  re- 
quested to  do  one  or  the  other ;  by  reason 
whereof  the  plaintiffs,  as  Overseers,  were  in- 
jured, &c.,  and  they  and  their  predecessors 
had  expended  moneys,  Ac.,  in  her  support,  &c. 

86fr 


310 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


1826 


On  general  demurrer  to  this  declaration  the 
court  below  gave  judgment  for  the  plaintiffs 
there,  and  the  damages  were  assessed  on  writ 
of  inquiry. 

Mr.  N.  P.  Tallmadge,  for  the  plaintiffs  in 
error,  insisted  that  Overseers  of  the  Poor  are 
not  a  corporation,  and  cannot  sue  or  be  sued. 
Smith  v.  Vborheese,  1  Penn.  N.  J.,  272;  Gould 
v.  Bailley,  Id. ,  6.  But  the  plaintiffs  below,  if 
able  to  sue,  cannot  sue  for  injuries  to  their 
predecessors.  At  any  rate,  if  Overseers  are  to 
be  considered  a  corporation,  the  defendants 
•cannot  be  sued  as  late  Overseers.  Those  who 
were  such  at  the  commencement  of  the  suit 
were  alone  liable. 

Mr.  H.  Swift,  contra.  Overseers  of  the  Poor 
are,  from  necessity,  a  quasi  corporation ;  and 
possess  a  capacity  to  sue  commensurate  with 
their  public  trusts  and  duties.  (18  Johns., 
407.)  The  plaintiffs  below  are  the  only  per- 
sons entitled  to  receive  the  damages  done  to 
the  town. 

But  there  is  no  such  necessity  that  Overseers 
should  be  considered  a  corporation  for  the 
purpose  of  being  sued.  They  are  arrested, 
holden  to  bail,  and  judgment  and  execution 
goes  against  them  in  their  private  capacity. 
Their  indemnity  is  from  the  town  on  whose 
account  they  pay  the  money.  Indeed,  for 
aught  that  appears,  the  defendants  below 
31 1*]  *might  have  been  Overseers  when  the 
action  was  brought. 

At  any  rate,  if  a  corporation  as  to  the  con- 
tracts of  their  predecessors,  they  ought  not  to 
be  considered  so  as  to  torts.  •  The  suit  in  ques- 
tion was  f  6r  a  wrong,  a  nonfeasance.  Those 
•only  who  do  an  injury  ought  to  defend  it.  A 
prebendary  may  have  a  remedy  against  his 
predecessor  for  neglect  in  repairing.  (1  Kyd 
•on  Corp.,  222.) ' 

Curia,  per  SAVAGE,  Ch.  J.  It  is  objected 
by  the  plaintiffs  in  error  : 

1.  That  the  plaintiffs  below  were  not  a  cor- 
poration, and  could  not  sue  or  be  sued. 

It  is  now  too  late  to  discuss  that  question. 
In  Pitt&town  v.  Plattsburgh,  18  Johns.,  418,  it 
is  said  "  they  (Overseers  of  the  Poor)  are  the 
public  agents  and  trustees  of  the  towns  in  re- 
spect to  their  poor;  and  must  necessarily, 
without  express  authority  from  the  Legisla- 
ture, possess  a  capacity  to  sue  commensurate 
with  their  public  trusts  and  duties."  And  the 
general  proposition  is  laid  down  that  "where 
a  public  office  is  instituted  by  the  Legislature, 
an  implied  authority  is  conferred  on  the  officer 
to  bring  all  suits  as  incident  to  his  office  which 
the  proper  and  faithful  discharge  of  the  duties 
of  his  office  require." 

2.  It  is  objected  that  if  the  plaintiffs  below 
possessed  a  capacity  to  sue,  they  could  not  sue 
for  acts  done  in  the  time  of  their  predecessors. 

This  point  has  been  also  settled  by  an  ex- 
press adjudication.  In  the  case  of  Jansen  v. 
Oxtrander,  1  Cow.,  670,  the  supervisor  of  a 
town  was  allowed  to  prosecute  in  his  own 
name  on  a  bond  given  to  his  predecessor  in 
•office.  In  this  case,  as  well  as  in  Pittstown  v. 
Plattsburgh,  the  town  officers  are  considered 
as  quasi  corporations,  so  far  as  is  necessary  for 
•each  to  perform  their  several  trusts  imposed 
upon  them  by  their  several  offices. 

3.  It  is  said,  if  the  defendants  are  to  be  sued 
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as  a  corporation,  they  should  not  be  sued  as 
late  Overseers. 

How  far  the  successors  in  office  are  liable 
for  the  acts  of  their  predecessors  in  office,  it  is 
not  necessary  now  to  decide.  In  the  case  of 
Todd  v.  BirdsaU,  1  Cow.,  260,  the  latter  sued 
Todd  &  M'Cord,  Overseers  of  Cortland,  before 
a  justice,  *for  goods  delivered  to  a  per  [*3 12 
son  who  kept  a  pauper  of  the  town,  for  the 
use  of  the  pauper,  upon  the  written  request  of 
one  of  the  Overseers  of  the  Poor  of  the  pre- 
ceding year,  and  recovered ;  and  this  court 
affirmed  the  judgment.  The.  court  say  :  "In 
the  present  case  the  question  is,  whether  the 
action  can  be  sustained  against  the  defend- 
ants, who  now  represent  the  interests  of  the 
town  in  relation  to  the  poor ;  and  for  whose 
benefit  the  advance  was  made.  It  seems  highly 
expedient  that  legal  liabilities  incurred  by 
their  predecessors  in  office  for  the  support  of 
the  poor  ought,  upon  a  sound  construction  of 
their  duties  and  powers,  to  devolve  upon  them. 
It  is  incident  to  their  office,  which,  in  this  re- 
spect, may  be  viewed  in  the  nature  of  a  cor- 
poration." 

In  these  cases,  strictly  speaking,  it  is  not  the 
officers  of  the  town,  but  the  town  itself,  which 
is  the  corporation.  The  officers  represent  the 
various  interests  of  the  town;  and  the  only  dif- 
ficulty that  exists  is,  that  the  officer  becomes 
personally  liable,  and  has  no  certain  remedy 
against  the  town  for  indemnity.  It  is  much 
to  be  regretted  that  the  Legislature  have  not 
made  some  proper  provision  on  the  subject. 

In  King  v.  Butler,  15  Johns.,  281,  the  Over- 
seer made  himself  personally  responsible  by  an 
absolute  promise,  and  a  recovery  was  had 
against  him.  But  in  Olney  v.  Wickes,  18  Johns., 
125,  the  Overseer  was  not  held  responsible  in 
his  private  character,  because  he  contracted  ex- 
pressly in  his  official  capacity.  Unless,  there- 
fore, the  successors  were  liable,  there  would  be 
no  remedy. 

These  cases  do  not  decide  the  case  now  be- 
fore the  court ;  but  they  seem  to  settle  this 
principle  ;  that  when  an  Overseer  acts  official- 
ly, the  liability  incurred  devolves  upon  his  suc- 
cessor, in  matters  of  contract,  when  his  acts 
are  clearly  within  the  scope  of  his  authority  ; 
but  when  he  exceeds  his  authority,  he  is  per- 
sonally responsible. 

The  defendants  in  the  court  below,  if  liable 
at  all,  were  so  not  on  any  express  contract,  but 
for  an  omission  of  duty.  It  is  contended  that 
it  was  incumbent  on  them,  as  the  representa- 
tives of  their  town,  to  have  taken  back  the  pau- 
per, which  they  had  improperly  and  illegally 
imposed  upon  Patterson.  If  this  liability  be 
admitted,  it  seems  to  me  to  raise  *an  [*313 
implied  assumpsii  only  on  the  part  of  the  town 
offending.  There  seems  to  me  nothing  like  a 
tort,  in  this  omission  of  duty,  admitting  it  to 
have  been  so,  any  more  than  there  is  in  the 
non-performance  of  any  duty  imposed  by  law, 
or  the  non-payment  of  any  contract  implied  by 
law.  There  surely  is  nothing  like  a  personal 
assumption  of  a  liability  which  is,  in  its  nat- 
ure, merely  official. 

In  the  case  of  express  contracts,  when  they 
appear  to  be  made  by  officers  acting  in  an  of- 
ficial capacity,  there  is  no  personal  liability,  as 
in  Olney  v.  Wickes;  but  it  devolves  upon  the  in- 
cumbents of  the  office,  as  in  Todd  v.  Birdsall. 
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The  case  is  not  stronger  against  the  defendants 
below,  than  if  they  had  expressly  agreed,  in 
their  official  character,  to  pay  to  Patterson  the 
expenses  of  the  pauper ;  and  in  such  case,  the 
two  authorities  last  referred  to  show  that  the 
action  should  have  been  brought,  not  against 
the  late,  but  the  present  Overseers. 

If  I  am  correct  in  this  position,  the  judgment 
must  be  reversed,  and  the  discussion  of  the 
other  questions  becomes  unnecessary.  I  may 
be  permitted  to  remark,  however,  that  perhaps 
the  question,  whether  an  action  lies  at  all  in  the 
•case  presented  by  the  declaration,  is  not  per- 
fectly settled,  though  that  is  not  here  made  a 
point.  When  the  case  of  Pittstown  v.  Platts- 
burgh, 15  Johns.,  440,  first  came  before  the 
•court,  it  presented  just  such  a  case  on  the  part 
•of  the  plaintiffs  ;  and  the  court  expressed  a 
strong  opinion  that  the  action  was  maintaina- 
ble, as  the  pauper  had  been  thrown  upon  Pitts- 
town  by  the  procurement  of  Plattsburgh;  and 
as  the  pauper,  having  no  settlement  in  the  State, 
Pittstown  was  not  bound  to  procure  an  original 
order  to  send  him  back  ;  and  their  power  to 
do  so  was  questionable.  When  that  case  came 
again  before  the  court  (18  Johns.,  418),  it  was 
after  a  trial,  when  the  fact  was  shown  that  the 
pauper  had  a  settlement  within  the  State.  The 
•court  then  decided  that  Pittstown  was  bound 
to  send  the  pauper  to  the  place  of  his  settle- 
ment ;  and  therefore,  could  not  sustain  the  ac- 
tion. They  again  say,  that  if  the  averment  had 
been  proved  that  the  pauper  had  no  settlement 
within  the  State,  the.  action  would  have  been 
maintainable.  It  is,  however,  subsequently  in- 
314*]_timated,  *upon  the  strength  of  Chal- 
bury  and  Chipping  Farringdon  (2  8alk.,  488), 
that  Pittstown  might  have  sent  the  pauper 
back  to  Plattsburgh,  after  the  reversal  of  the 
•order ;  and  that  is  assigned  as  one  of  the 
grounds  upon  which  judgment  was  given  for 
tae  defendants.  If  Patterson  could  have  sent 
back  the  pauper  in  question  to  Pawlings,  there 
is  no  ground  for  this  action,  in  any  shape. 

I  am  of  opinion  that  the  defendants  below 
were  not  liable  ;  and  the  judgment  must  be  re- 
versed. 

Judgment  reversed. 

Cited  in-4  Wend.,  408 ;  12  Wend.,  118 ;  32  N.  Y., 
477 :  How.  Caa.,  675 ;  66  Barb.,  71 :  7  Abb.  N.  8.,  355 ; 
1  Sweeny,  227. 

See  13  Johns.,  496. 
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Ejectment,  by  the  People,  for  Escheated  Lands — 
There  must  be  no  Reasonable  Doubt  of  Failure 
•of  Heirf, — Evidence — Hear  nay — When  Admis- 
sible— Prima  Facie,  of  Failure  of  Heirf— Of 
National  Character — Alien  Soldiers'  Heirs, 
Though  Born  of  a  Slaw  Mother,  may  Inherit 
Grant  for  Military  Services  in  Revolutionary 
War. 

In  ejectment,  by  the  people,  for  escheated  hinds 
Itrnptcr  defectum  Mnyiiini*,  the  jury  should  be  sat- 
isfied beyond  nil  reasonable  doubt,  that  the  tenant 
whose  lands  are  claimed  aa  being  escheated,  died 
without  heirs. 

Hearsay  evidence  of  finding  the  body  and  burial 
of  one  supposed  to  be  dead.  Is  inadmissible ;  though 
otherwise  as  to  the  fact  of  bis  death. 
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That  one  was  missing  at  a  particular  time,  with  a 
report  and  general  belief  of  his  death,  is,  it  seems. 
prima  facie,  evidence  of  his  death. 

Evidence  is  inadmissible  to  support  the  testimony 
of  a  witness  by  showing  the  consistency  between  his 
former  declarations  and  his  evidence  on  the  trial, 
unless  he  is  first  impeached. 

The  rule  is,  that  a  witness  cannot  be  supported  by 
evidence  in  chief ;  but  if  he  is  impeached,  it  may  be 
heard  in  reply. 

In  ejectment  for  escheated  land,  proof  that  a 
man's  intimate  acquaintances  for  several  years 
never  heard  him  speak  of  his  family,  f ather.mother, 
wife  or  children,  is,  prima  facie,  evidence  that  he 
has  no  heirs,  if  the  place  of  his  birth  be  unknown  to 
them,  and  there  appear  no  clue  to  better  evidence  ; 
but  this  may  be  overthrown  by  very  slight  proof  of 
heirs. 

That  one  is  reputed  to  be  an  Irishman,  and  has 
the  accentor  brogue  of  an  Irishman,  and  is  reported 
to  be  an  Irish  deserter,  is,  primafacie,  evidence  that 
he  is  an  Irishman. 

A  grant  of  land  to  an  alien  soldier  for  military 
services  during  the  Revolutionary  War,  and  who 
died  during  that  war,  enables  his  heirs,  though 
aliens,  to  inherit. 

So  of  a  slave.  His  heirs,  though  born  of  a  wife 
who  was  a  slave,  may  inherit  under  such  a  grant. 
Per  Sutherland,  J.,  upon  the  authority  of  Jackson 
v.  Lervey,  not  reported. 

Citations— 15  East,  293,  294.  n:  8  East,  542;  4  Mass., 
702;  Bull.  N.  P.,  294.  1  Phil.  Ev.,  180,  212,  213;  15 
Johns.,  228 ;  18  Johns.,  39 ;  4  Campb.,  415 :  20  Johns., 
703. 

lp  JECTMENT  for  450  acres  of  lot  No.  77, 
J^  Tully,  now  Preble,  Cortland  Co.,  tried  at 
the  Cortland  Circuit,  Sept.,  1824,  before  Roch- 
ester, Circuit  Judge. 

At  the  trial,  the  Atty-Gen.  produced  a  pat- 
ent to  one  John  Tool  for  500  acres  in  lot  77,  in 
Tully,  dated  13  Sept.,  1790,  which  passed  the 
Secretary's  office,  Aug.  29,  1791.  He  then  pro- 
duced the  office  copy  of  the  balloting  book, 
which,  among  the  returns  of  dead  of  the  dif- 
ferent regiments,  was  thus  :  "  John  Tool,  of 
the  4th  Regiment,  Fowler's  Company,  died 
26th  March,  1779." 

*The  Atty-Gen.  then  proceeded,  by  [*315 
various  witnesses,  to  identify  this  John  Tool, 
the  patentee  thus  described  in  the  balloting 
book  ;  contending  that  he  was  an  Irishman,  a 
foreigner  by  birth,  and  that  he  died  without 
heirs,  whereby  the  premises  in  question  es- 
cheated to  the  State. 

The  defendant  sought  to  show,  by  various 
witnesses,  that  Tool's  being  returned  dead  was 
a  mistake  ;  that  in  truth  he  had  deserted  from 
the  American  service,  and  lived  several  years 
after  the  American  War,  having  a  wife  and 
children  ;  but  it  was  agreed  by  both  parties 
that  he  was  an  Irishman,  who  deserted  from 
the  British  service,  during  the  Revolutionary 
War,  and  enlisted  into  the  American  Army, 
and  that  the  patent  in  question  was  granted  in 
consideration  of  his  enlistment  and  military 
services,  according  to  the  law  of  this  State. 

In  the  course  of  the  trial,  several  questions 
arose  and  were  decided  by  the  judge,  which, 
with  the  facts,  are  sufficiently  noticed  in  the 
opinion  of  the  court. 

Verdict  for  the  plaintiff. 

Mr.  E.  William*,  for  the  defendant,  moved 
for  a  new  trial. 

Mr.  Talcott,  Atty-Gen.,  contra. 

Curia,  per  SITTHEULAND,  J.  The  right  of 
the  State  to  recover  the  premises  in  question, 
depends  upon  the  fact,  whether  John  Tool, 
the  soldier  to  whom  they  were  patented,  died 
without  heirs  capable  of  inheriting  his  estate. 
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If  he  left  no  heirs,  it  is  immaterial  whether 
he  was  a  foreigner  or  an  American  citizen. 
His  land  would  escheat  propter  defectum  san- 
guinis. 

If  he  was  an  alien  himself,  and  left  only 
alien  heirs  the  question  arises,  whether  this 
case,  from  the  nature  and  circumstances  of  the 
grant,  forms  an  exception  to  the  general  rule, 
that  aliens  are  incapable  of  taking  by  descent. 

Although  the  patentee  was  a  foreigner,  if  he 
left  natural  born  descendants,  they  would  be 
entitled  to  take  by  inheritance,  and  the  escheat 
would  be  defeated. 

The  judge  correctly  charged  the  jury,  that, 
unless  they  were  satisfied  beyond  a  reasonable 
316*]  doubt,  that  John  Tool  died  *without 
heirs,  they  must  find  for  the  defendant.  They, 
notwithstanding,  found  for  the  plaintiff  ;  and 
their  verdict  appears  to  me  to  be  clearly 
against  the  weight  of  evidence. 

There  is  no  evidence  of  the  existence  of 
more  than  one  John  Tool.  The  John  Tool 
spoken  of  by  the  defendants'  witnesses,  cor- 
responds in  age,  in  personal  appearance,  in  his 
dialect,  habits  and  manners,  with  the  soldier 
of  that  name  described  by  the  witnesses  for  the 
plaintiff.  They  were  both  between  twenty- 
five  and  thirty  years  of  age,  of  about  the  same 
height,  of  light  florid  complexion,  sandy  hair 
and  whiskers.  Both  spoke  with  a  strong  Irish 
accent,  and  appeared  to  be  Irishmen  by  birth. 
They  were  both  remarkably  jovial  and  noisy  ; 
sociable  and  fond  of  liquor,  but  not  drunkards. 
Both  were  great  talkers,  and  both  were  said  to 
be  Irish  deserters.  The  John  Tool,  spoken  of 
by  the  defendants'  witnesses,  enlisted  at  Noble- 
town,  in  the  winter  of  1776  ;  and  the  plaintiff's 
witnesses  first  saw  there  John  Tool  in  the  bar- 
racks at  Fishkill,  in  the  winter  or  spring  of 
that  year.  All  the  plaintiff's  witnesses  agree 
that  they  never  knew  but  one  John  Tool ;  and 
he  belonged  to  Fowler's  Company,  and  was  sta- 
tioned, in  the  winter  of  1779,  at  Fort  Plain,  on 
the  Mohawk  River,  where  they  all  saw  and 
knew  him.  Col.  McKinstry  knew  the  John 
Tool  of  whom  the  defendants'  witnesses  speak, 
at  Nobletown,  before  he  enlisted  ;  and  the  in- 
dividual whom  he  there  knew,  and  who  was 
there  enlisted,  he  afterwards  saw  at  Fort  Plain, 
in  the  uniform  of  a  soldier.  He  told  him  he 
belonged  to  the  army,  and  wished  Col.  McKins- 
try to  aid  him  in  obtaining  a  furlough. 

The  identity  of  these  individuals  I  consider, 
therefore,  established,  with  all  the  certainty 
which  human  testimony,  both  direct  and  cir- 
cumstantial, is  capable  of  affording.  Did  this 
John  Tool  die  at  Fort  Plain  in  the  spring  of 
1779  ?  The  story  of  the  plaintiff's  witnesses, 
that  Tool  was  lost  or  missing  in  returning  from 
Diffendorf's  tavern  to  the  camp,  on  the  night 
of  St.  Patrick's ;  and  that  it  was  afterwards 

fenerally  reported  and  believed  that  he  was 
ead,  is  perfectly  consistent  with  the  evidence 
on  the  part  of  the  defendants.  Both  parties 
admit  that  he  left  his  companions  on  the  night 
of  St.  Patrick's,  1779,  and  was  not  afterwards 
317*]  seen  alive  in  *camp.  The  plaintiff  al- 
leges that  he  died  on  that  night ;  and  the  de- 
fendant that  he  deserted  and  returned  to  his 
family  at  Nobletown. 

Three  witnesses  on  the  part  of  the  defendant, 
Pixley,  White  and  Col.  M'Kiustry,  swear  that 
they  were  well  acquainted  with  Tool  before  he 
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enlisted.  That  in  the  spring  of  1779  he  re- 
turned to  Nobletown,  where  his  family,  as  well 
as  the  witnesses,  resided.  That  he  admitted 
his  desertion  on  the  night  of  St.  Patrick's;  and 
related  particularly  the  manner  and  circum- 
stances, together  with  his  motives  for  leaving 
the  army.  His  story,  as  related  by  them,  cor- 
responds in  every  particular  with  the  account 
given  by  the  plaintiff's  witnesses,  up  to  the- 
time  of  his  separation  from  his  companions  in 
returning  to  camp.  He  feigned  himself  drunk, 
and  let  his  comrades  go  ahead  ;  and  then  made 
the  best  of  his  way  home.  Nathan  Rowley, 
another  witness,  has  often  heard  him  tell  the 
story  of  his  desertion.  There  is  nothing  im- 
probable or  unnatural  in  this  relation  ;  and  the 
considerations,  which  the  witnesses  state  pre- 
vented the  neighbors  of  Tool  from  taking  him 
up  as  a  deserter,  are  such  as  were  calculated 
to  have  that  effect. 

These  witnesses  cannot  be  mistaken  in  the 
material  facts  to  which  they  have  sworn.  The 
story  told  by  Tool  puts  the  fact  of  his  identity 
beyond  the  possibility  of  question.  We  must 
believe  that  he  returned  to  Nobletown,  and 
gave  the  account  of  himself  to  which  they  have- 
testified  ;  or  that  four  witnesses  have  willfully 
and  deliberately  perjured  themselves.  I  do  not 
see  that  human  charity  can  find  any  escape 
from  this  conclusion. 

I  have  already  remarked,  that  so  far  as  the 
general  reputation  and  belief  of  Tool's  death  at 
Fort  Plain  is  concerned,  it  is  not  inconsistent 
with  the  narration  given  by  the  defendants^ 
witnesses.  Having  been  a  faithful  soldier,  as 
Capt.  Fowler  says,  they  did  not  suspect  him  of 
desertion  ;  but  supposed  he  had  either  perished 
in  a  severe  snow  storm,  or  been  destroyed  by 
the  savages.  He  was,  of  course,  returned  dead, 
and  he  always  said  that  they  would  think  he- 
was  dead. 

*What,  then,  are  the  facts  and  cir-  [*318- 
cumstances  proved  on  the  part  of  the  plaintiff, 
independent  of  general  reputation,  which  tend 
to  establish  the  fact  of  his  having  died  at  Fort 
Plain  ? 

Several  witnesses  testify  that  eight  or  ten 
days  after  Tool  was  stated  to  have  perished,  it 
was  said,  or  reported,  that  his  body  was  found. 
But  Johnson,  Sandford  and  Sparks  are  the  only 
witnesses  who  pretend  to  have  seen  and  recog- 
nized his  body.  They,  however,  swear  that 
eight  or  ten  days  after  Tool  was  missing  news 
came  to  the  Fort  that  a  soldier  was  found  dead. 
That  they  went  to  see  the  body  and  found  it 
was  Tool.  That  a  grave  was  dug,  and  he  was 
buried  on  the  spot  where  he  was  found.  These 
witnessses  undoubtedly  believe  what  they  have 
sworn  to.  The  testimony  of  Johnson,  how- 
ever, is  subject  to  the  remark,  that  by  his  own 
admission  his  memory  is  nearly  gone  ;  that  he 
recollects  no  other  fact  or  circumstance  which 
occurred  at  that  period.  He  could  name  no 
other  soldier  who  died  during  the  war ;  and  he 
recollected  the  name  of  only  one  who  belonged 
to  his  regiment.  He  was  74  years  of  age  ;  and 
from  the  general  character  of  his  testimony, 
appears  to  have  been  a  superannuated  and  im- 
becile old  man  ;  and  if  he  were  unsupported 
by  other  witnesses,  I  should  think  his  testi- 
mony, from  the  considerations  which  I  have 
statjed,  entitled  to  very  little  weight  But  he  is 
corroborated  by  Sandford  and  Sparks  ;  and  to 
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the  character  of  their  testimouy  there  appears 
to  be  no  just  exception.  Capt.  Fowler,  how- 
ever, swears  that  he  never  heard  that  Tool  was 
seen  dead  or  alive  afler  he  was  first  missing ; 
-and  Ensign  Morell  never  heard  that  he  was 
found. 

Now,  under  the  circumstances  of  this  case, 
which  of  these  witnesses  are  most  likely  to  be 
mistaken?  Those  who  swear  to  having  seen  the 
dead  body  of  Tool,  or  those  who  testify  that 
they  saw  him  in  life  and  health,  long  after  the 
period  when  he  was  said  to  have  died,  and 
heard  from  his  own  lips  the  account  of  his  es- 
cape— corresponding  in  every  particular  with 
the  facts  proved  in  the  case  up  to  Mar.  17, 
1779,  when  he  was  supposed  to  have  perished? 

The  plaintiff's  witnesses  must  be  mistaken. 
The  body  which  they  saw  must  have  been  that 
-319*]  of  some  other  soldier.  *The  change 
which  death  produces  in  the  human  counte- 
nance is  such  as  to  render  mistake  natural  and 
probable.  Those  who  supposed  it  to  be  the 
body  of  Tool,  believed  that  it  had  been  ex- 
posed for  ten  days.  The  general  belief  that 
Tool  was  frozen  to  death  on  the  night  of  St. 
Patrick's,  followed  by  the  finding  of  a  dead 
body  within  a  few  days  afler,  would  naturally 
give  rise  to  the  report  that  Tool's  body  was 
found,  and  all  who  came  to  see  it  would  come 
with  the  previous  impression  that  it  was  Tool. 
And  unless  there  had  appeared  some  striking 
•dissimilarity  in  the  size  or  prominent  features, 
such  impression  would  not  be  likely  to  be  re- 
moved. The  more  minute  characteristics  of 
Tool  would  not  be  expected  to  be  found,  after 
an  exposure  for  such  a  length  of  time. 

The  verdict,  therefore,  is,  in  my  judgment, 
decidedly  against  the  weight  of  evidence.  For 
if  Tool,  the  patentee,  did  notdie  at  Fort  Plain, 
but  escaped  and  returned  to  Nobletown,  then 
it  was  most  clearly  proved  that  he  was  mar- 
ried, and  had  several  children  born  in  this 
State,  some  of  whom  were  living  at  the  time 
of  the  trial.  The  plaintiff,  therefore,  could  not 
recover  on  the  ground  of  an  escheat. 

The  hearsay  evidence  of  the  finding  of  the 
body,  and  the  burial  of  Tool,  was  improperly 
admitted.  Proof  of  the  general  report,  and  be- 
lief of  his  death,  on  the  night  of  St.  Patrick's, 
was  not  objected  to,  and  seems,  from  analo- 
gy to  cases  of  pedigree,  &c.,  to  be  admissible. 
The  fact  that  a  soldier,  or  any  other  individual 
was  missing  at  a  particular  time,  accompanied 
with  a  report  and  general  belief  of  his  death, 
must  be,  in  many  cases,  not  only  the  best,  but 
the  only  evidence,  which  can  be  supposed  to 
«xist,  of  his  death.  It  is,  perhaps,  reasonable 
that  it  should  be  held,  prima  facie,  sufficient. 
Doe  v.  Griffin,  15  East,  293.  But  a  report  that 
the  body  of  a  particuliar  individual  was  found. 
And  buried  at  a  particular  time  and  place,  car- 
ries on  the  face  of  it  an  admission,  that,  if  it 
is  well  founded,  it  is  not  the  best  evidence 
which  exists  in  the  case  ;  for  the  body  must 
have  been  found  and  buried  by  human  agents, 
who  are  presumed  to  be  competent  and  capa- 
ble of  testifying  to  the  facts,  especially  if 
they  did  not  occur  at  a  very  remote  period. 
Particular  and  insulated  facts  cannot  be  proved 
3I2O*J  by  hearsay  or  general  reputation.  *The 
evidence  of  them  is  not  to  be  supposed  to  exist 
only  in  general  reputation,  and  hearsay  ;  as  it 
is  in  cases  of  pedigree,  prescription  and  cus- 
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torn.  Although  a  pedigree,  may  be  proved  by 
hearsay,  the  place  of  birth  cannot.  Rex  v. 
Erith,$  East,  542;  ISEast,  293,  294,  note;  Bart- 
let  v.  Delprat,  4  Mass  .  702  ;  Bull.  N.  P.,  294  ;  1 
Phil.  Ev.,  180  ;  Jackson  v.  Bonefiam,  15  Johns., 
226;  18  Johns.,  39  ;  Berkley  Peerage  case,  4 
Campb.,  415,  per  Mansfield,  Ch.  J 

In  this  case  the  hearsay  testimony  of  Reeve 
is  of  the  loosest  character.  He  says,  when  he 
was  sick,  "  news  came  that  Tool  was  missing  ; 
and  after  8  or  10  days,  it  was  said  Tool  was 
found.  That  several  soldiers  went  to  the  fu- 
neral, and  when  they  returned,  it  was  reported 
that  Tool  was  found  and  buried.  It  does  not 
amount  to  a  general  report  ;  nor  does  it  ap- 
pear who  said  or  reported  that  he  was  found 
and  buried  ;  nor,  of  course,  whether  those  by 
whom  it  was  said  or  reported  had  the  means 
of  knowing  the  fact.  What  effect  this  testi- 
mony had  with  the  jury,  it  is  impossible  to  say. 
It  was  calculated  to  corroborate  the  direct  tes- 
timony of  the  finding  and  burial  of  Tool,  and 
in  that  way  undoubtedly  had  its  weight. 

The  evidence  offered  to  support  the  testimony 
of  Col.  M'Kinstry,  by  showing  what  he  had  be- 
fore said,  to  be  consistent  with  his  testimony, 
was  properly  rejected.  There  was  no  attempt 
to  impeach  his  general  character,  or  to  show 
that  he  had  been  inconsistent  with  himself  in 
giving  different  accounts  of  the  transactions  to 
which  he  testified.  I  know  of  no  exception  to 
the  rule  that  a  witness  cannot  be  supported  by 
evidence  in  chief.  If  impeached,  it  is  admis- 
sible in  reply.  (1  Phil.  Ev.,  212,  213,  N.  Y. 
ed.,  1816;  Bull.  N.  P.,  294.) 

I  am  inclined  to  think  that  the  proof  was, 
prima  facie,  sufficient  to  show  that  Tool  died 
without  heirs,  if  the  evidence  on  the  part  of  the 
defendant  is  to  be  excluded  from  the  case,  on  the 
ground  that  it  relates  to  a  different  person,  or  is 
unworthy  of  credit.  He  was  never  heard  to  speak 
of  his  family,  father,  mother,  wife  or  children. 
What  better  evidence,  then,  does  the  nature  of 
the  case  admit  ?  Of  whom  are  inquiries  to  be 
made  ?  The  place  of  his  birth  is  not  known. 
*Most  of  the  witnesses  think  he  was  an  [*321 
Irishman  ;  but  he  never  spoke  of  the  place  of 
his  nativity  ;  nor  does  there  appear  to  be  any 
clue  by  evidence  of  a  higher  or  more  satisfac- 
tory character. 

very  slight  proof,  I  admit,  on  the  part  of  the 
defendant,  that  the  patentee  had  relatives  or 
connections,  would  counterbalance  this  nega- 
tive evidence.  But  in  the  absence  of  any  such 
proof,  I  think  the  evidence  on  the  part  of  the 
plaintiff  may  be  considered,  prima  facie,  suffi- 
cient. The  witnesses  were  not  transient  ac- 
quaintances of  Tool.  Some  of  them  were  his 
fellow  soldiers  and  companions  for  more  than 
two  years. 

I  am  also  of  opinion  that  there  was  sufficient 
evidence,  pritrui  fiicie,  that  Tool  was  a  for- 
eigner. Every  witness  in  the  cause  testifies  that 
he  was  reputed  and  believed  to  be  an  Irishman 
— had  the  appearance  and  dialect  of  an  Irish- 
man ;  some  say  he  was  reputed  to  be  an  Irish 
deserter. 

But  admitting  that  he  loft  alien  heirs,  could 
they  inherit  the  premises  in  question  ?  It  is 
contended  that  the  patent  and  laws  of  this  State 
vested  the  title  in  the  heirs  of  John  Tool;  and 
conferred  upon  tlu-m,  whether  natives  or  aliens, 
the  capacity  to  hold.  I  consider  this  to  be  the 
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doctrine  of  the  Court  of  Errors  in  Ooodett  v. 
Jackson,  20  Johns.,  703.  That  was  the  case  of 
a  patent  granted  to  an*  Indian  soldier,  who 
served  during  the  Revolutionary  War.  And 
the  principal  question  was,  whether  the  son  of 
the  patentee,  being  an  Oneida  Indian,  was  com- 
petent to  take  and  hold  as  heir,  the  lands  thus 
granted  to  his  father. 

The  Supreme  Court  held  that  the  Oueida  In- 
dians were  to  be  considered  as  citizens  of  this 
State,  and  not  a  distinct  and  independent  peo- 
ple. That  the  son  of  the  soldier  was,  therefore, 
entitled  to  take  and  hold  by  descent  as  a  citi- 
zen, and  was  not  subject  to  the  disabilities  of 
alienism.  The  Court  of  Errors,  however,  in  the 
opinion  delivered  by  Chancellor  Kent,  main- 
tained that  the  Oneida  Indians  did  not  form  an 
integral  part  of  the  people  of  this  State,  but 
that  they  were  a  distinct  community,  posses- 
sing, and  recognized  both  by  this  State  and  the 
U.  S.,  as  possessing  many,  if  not  all  the  attri- 
butes of  a  distinct  and  independent,  though  a 
depressed  and  degraded  people.  The  Chancellor 
322*]  says,  "if,  therefore,  the  case  turned 
upon  the  question,  whether  William,  the  In- 
dian heir,  was  a  citizen  or  an  alien  in  1783,  I 
should  not  be  in  favor  of  the  conclusion  drawn 
by  the  Supreme  Court.  But  I  do  not  place  the 
cause  upon  that  ground,  for  the  reasons  which 
have  already  been  mentioned.  I  take  it  (he  con- 
tinues) as  a  given  point,  that  the  patent  issued 
according  to  the  direction,  and  under  the  au- 
thority of  the  statute  mentioned  in  it;  and  then, 
I  say,  that  the  grant  to  John  Sagoharase  and 
his  heirs,  rendered  the  Indian  heir  competent 
to  take,  though  an  alien;  and  his  title  was  not 
liable  to  be  impeached  on  account  of  his  civil 
or  political  condition." 

In  the  case  of  Jackson  v.  Leroey,  lately  de- 
cided by  this  court,  the  patent  issued  to  Peter 
Slingerland,  a  slave,  who  was  a  soldier  in  the 
Revolutionary  Army,  and  died  during  the 
war,  leaving  a  child  born  of  a  woman  also  a 
slave.  From  this  child,  the  defendant  was  a 
bonafide  purchaser;  and  it  was  held  that  the 
patent,  taken  in  connection  with  the  laws  un- 
der which  it  issued,  was  to  be  considered  as  a 
legislative  grant,  conferring  upon  the  soldier, 
though  an  alien.'or  a  slave,  the  capacity  to  take 
and  transmit  the  land  to  his  heirs.  The  court 
say,  '  'can  it  be  supposed  that  the  party  thus 

f  ranting,  in  express  terms,  to  the  soldier  and 
is  heirs,  intended  to  raise  the  question  of  dis- 
ability, arising  from  alienism  or  slavery?  The 
soldier  being  dead,  when  the  patent  issued,  it 
was,  in  effect,  a  grant  to  his  heirs.  What  heirs 
were  intended  ?  Evidently,  the  persons  who 
stood  in  such  relation  to  him,  as  would  entitle 
them  to  inherit,  provided  the  soldier  had  been 
a  freeman  and  a  citizen."  Upon  the  author- 
ity of  these  cases,  therefore,  without  repeating 
the  arguments  and  considerations  upon  which 
the  decisions  were  founded,  1  consider  it  a  mat- 
ter of  indifference,  if  the  patentee  left  heirs, 
whether  they  were  aliens,  or  native  American 
citizens. 
New  trial  granted. 

Cited  In— 7  Wend.,  370 ;  7  N.  Y.,  310 ;  28  N.  Y.,  40 ;  4 
Lans.,  441 ;  7  Lans.,  239  ;  4  Hun,  544;  12  Barb.,  358 : 
28  Barb.,  331;  26  How.,  244  ;  11  How.  (U.  S.),  490;  1 
Cliff.,  105 ;  1  Allen,  484 ;  17  Mich.,  435. 

670 


*REYNOLDS  v.  SHULER.     [*323 

What  Amounts  to  a  Conversion — Restoration,  not 
a  Protection  from  an  Action,  though  it  will  go- 
in  Mitigation  of  Damages — Mortgagee  in  Pos- 
session may  Maintain  Trover— Landlord  and 
Tenant — Distress. 

If  one  undertake  to  exercise  dominion  over  per- 
sonal property,  in  exclusion  or  defiance  of  the 
owner's  right,  it  is  a  conversion. 

Thus,  where  S.,  a  bailiff,  distrained  goods  in  R.'S. 
coal  house,  as  the  goods  of  G.,  and  sold  them,  but 
did  not  remove  them ;  held,  that  this  was  a  conver- 
sion. 

But  the  restoration  to  or  repossession  of  goods  by 
the  plaintiff  before  suit  brought,  will  go  in  mitiga- 
tion of  damages. 

A  mortgagee  in  possession  of  chattels,  may  main- 
tain trover  for  their  conversion. 

As  between  landlord  and  tenant,  the  latter  may, 
during  the  term,  remove  copper  stills,  kettles,  steam 
tubs,  &c.,  erected  by  him  for  the  purpose  of  carry- 
ing on  the  business  of  the  distillery,  though  fixed 
to  the  building. 

And  he  may  sell  or  mortgage  such  articles.  But 
if  mortgaged,  and  the  mortgagee  take  possession, 
and  remove  them,  the  rent  being  unpaid,  the  land- 
lord may  follow  and  distrain  them  within  thirty 
days  thereafter. 

And  if  separated  by  the  tenant,  or  his  agent,  they 
arc  liable  to  distress.  A  mortgage  of  goods  is  not  a 
sale  of  them  bonafide  (so  as  to  prevent  their  being 
followed  as  a  distress),  within  the  proviso  of  the  13th 
section  of  the  Statute.  1  R.  L.,  437. 

To  warrant  distraining  goods  removed  off  the 
demised  premises  it  is  not  necessary  that  the  rent 
should  have  fallen  due  within  thirty  days  next  be- 
fore their  removal ;  but  they  may  be  distrained  at 
any  time  within  thirty  days  after  their  removal,  if 
the  rent  be  then  due,  or  become  due  within  thirty 
days  after  the  removal ;  or  within  thirty  days  after 
the  rent  shall  have  become  due,  if  the  rent  did  not 
fall  due  till  after  thirty  days  from  their  removal. 

Citations— 6  Bac.  Abr.,  677, 678,  680 ;  6  T.  R.,  298 ;  ft 
East,  540  ;  6  Mod.,  212  ;  7  Johns.,  254  ;  10  Johns.,  175, 
176 ;  4T.  R.,  380,  567 ;  12  Mod.,  212 ;  Bull.,  N.  P.,  34, 46 
5  Johns.,  258;  Powell  on  Mortg.,  55,  56 ;  1  Atk.,  477 ;  & 
Johns.,  5 ;  1  Salk.,  368 ;  3  Atk.,  12,  n.,  p.  16 ;  Ambl.. 
113;  17  Johns.,  116;  2  East  90;  3  East,  50;  4  Esp..  33: 
Co.'Litt.,  47  b ;  Woodf .,  389, 384  ;  3  Bl.  Com.,  6, 10,  9 ; 
4  Barn  and  Aid.,  206  ;  3  Com.  Dig.,  557,  Distress,  C  ; 
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:,  for  certain  copper  stills,  or  kettles, 
-L  steam  tubs,  coolers  and  a  worm,  tried  at 
the  Montgomery  Circuit,  July  23,  1823,  before 
Walworth,  Circuit  Judge. 

On  the  trial,  these  facts  were  proved  :  one 
Gilman,  a  distiller,  had  mortgaged  the  articles 
in  question,  to  the  plaintiff,  to  secure  a  sum  of 
money  ;  and  default  having  been  made  in  the 
payment,  the  plaintiff  caused  them  to  be  re- 
moved into  his  possession.  The  articles  were 
placed  by  Gilman  and  Taylor  in  a  stone  dis- 
tillery, which  they  held  under  a  lease  for 
years,  and  then  in  possession  of  Gilman,  for 
the  purpose  of  carrying  on  the  distilling  busi- 
ness. When  the  plaintiff's  agent  took  the 
articles,  they  were  found  affixed  to  the  build- 
ing ;  the  kettles  or  boilers  being  masoned  up 
in  brick  arches  and  the  steam  tubs  and  coolers, 
with  the  worm,  were  all  connected  with  the 
boilers  by  logs  and  braces  affixed  to  the  build- 
ing. He  broke  up  the  arches  and  took  out  the 
kettles  and  other  articles,  and  removed  them 
to  the  plaintiff's  coal  house. 

May  15,  1822,  within  thirty  days  after  the 
removal  by  the  plaintiff,  Shuler  distrained  the 
articles  so  removed,  as  bailiff  of  Duncan  the 
Stewart  and  Charles  Tullock,  landlords  of  Gil- 
man and  Taylor,  for  $68.74,  a  balance  of  rent 
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324*]  *which  fell  due  Nov.  1,  preceding. 
The  lease  under  which  this  distress  took  place, 
was  dated  Aug.  24,  1820,  and  was  for  the  term 
of  four  years  ;  and  included  the  still. 

The  plaintiff  admitted  that  he  removed  the 
articles,  knowing  the  rent  to  be  due. 

The  defendant  sold  them  at  auction,  the 
rent  not  being  paid  at  the  plaintiff's  coal 
house,  but  they  had  not  been  actually  removed 
by  the  purchaser  when  this  suit  was  com- 
menced. The  plaintiff  forbid  the  sale,  claim- 
ing that  they  were  fixtures  and  not  liable  to 
distress. 

A  motion  was  made  for  a  nonsuit,  on  the 
ground  that  no  conversion  was  proved  ;  but  it 
was  overruled ;  and  the  jury,  by  consent,  found 
a  verdict  for  the  plaintiff  for  $193.50,  subject 
to  the  opinion  of  this  court  on  a  case  ;  and 
with  liberty  to  either  party  to  turn  it  into  a 
special  verdict  or  bill  of  exceptions. 

Mr.  M.  T.  Reynolds,  for  the  plaintiff: 

1.  The  property  could  not  have  been  dis- 
trained before  removal.     Things  annexed  to 
the  freehold  cannot  be  distrained,  as  furnaces, 
cauldrons,  &c.  (Bradby  on  Distr.,  214.)   So  of 
things  which  cannot  be  restored  in  the  same 
plight  as  when  taken.     (Id.,  212;   Co.  Litt., 
47.)    The  anvil  in  a  smith's  shop  is  privileged, 
because  it  is  affixed  to  the  freehold.     (4  T.  R, 
566,  per  Ld.  Kenyon.)    And  so  of  things  gen- 
erally, which  are  thus  affixed.  (Id.,  perBuller, 
J.)    Trespass  lies  for  taking  fixtures  as  a  dis- 
tress for  rent.     (4  B.  &  A.,  206.) 

2.  The    severance    by    the    plaintiff,   and 
immediate  removal,  could  not  give  the  land- 
lord any  greater  right  to  distrain  than  he'had 
before. 

3.  Besides,  here  was  a  bonnfide  sale  and  re- 
moval before  distress.      The  statute  authoriz- 
ing a  distress  after  removal,  expressly  excepts 
such  a  case.    (1  R.  L.,  437,  sec.  13.)    It  does 
not  apply  to  the  goods  of  any  one  beside  the 
tenant.     (Bradby  on  Distr.,  137,  138.) 

The  plaintiff,  for  the  purpose  of  this  suit,  is 
to  be  considered  the  absolute  owner.  (Pow., 
Mortg.,  51  ;  1  Atk.,  167,  477  ;  1  Ves.,  Jr.,  348, 
378  ;  5  Johns.,  260  ;  2  Cai.  Cas.,  200.) 
325*1  *4.  The  conversion  was  sufficiently 
proved.  (7  Johns.,  254  ;  6  Bac.  Abr.,  677  ;  1 
Johns.,  65;  10 Id.,  172;  1  Chit.  PI.,  155;  6 East, 
540  ;  6  Mod.,  212  ;  6  T.  R.,  298.) 

5.  The  landlord  could  not  distrain  after  thirty 
days  from  the  time  when  the  rent  became  due. 
Laws.  sess.  41 ,  ch.  228,  sec.  7 ;  Burr  v.  Van 
Bmkirk.  3  Cow.,  263. 

Mr.  D.  Cody,  contra.  There  was  no  suffi- 
cient evidence  of  a  conversion.  (12  Mod.,  344 ; 
6  East.,  538  ;  4  T.  R.,  263,  264.)  The  plaintiff 
has  never  been  disturbed  in  his  possession. 
At  any  rate,  the  damages  should  not  have 
been  more  than  nominal.  The  goods  should 
have  been  considered  as  returned,  and  the  dam- 
ages reduced  accordingly,  though  there  might 
have  been  a  technical  conversion.  (5  Mass. , 
105,  106  ;  14  Johns.,  278  ;  6  Mod.,  212. 

Whatever  the  tenant  may  remove  from  the 
premises  may  be  taken  for  rent.  (Woodf. ,  ch. 
13,  sec.  1,  p.  389.)  And  no  doubt  these  articles 
might  have  been  so  removed.  (Id. ,  p.  281  ;  1 
Atk.,  477;  1  Salk.,  368.)  But  if  they  were 
not  such  as  the  tenant  could  remove,  then  the 
plaintiff  has  no  title,  and  cannot  recover.  (9 
Johns.,  362.) 
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Burr  v.  Van  Bu»kirk  did  not  call  for  the  de- 
cision whether  a  landlord  may  distrain  after 
thirty  days  from  the  time  of  the  rent  falling 
due.  It  turned  on  other  points.  The  statutes 
there  considered  are  not  inconsistent,  but  may 
well  stand  together. 

Curia,  per  SUTHERLAND,  J.  The  first  ques- 
tion which  arises  is,  whether  there  was  suffi- 
cient evidence  of  a  conversion  of  the  goods  in 
question  by  the  defendant. 

It  is  not  necessary  to  a  conversion  that  there 
should  be  a  manual  taking  of  the  thing  in  ques- 
tion by  the  defendant.  It  is  not  necessary  to 
show  that  he  has  applied  it  to  his  own  use.  If 
he  undertakes  to  exercise  a  dominion  over  it, 
in  exclusion  or  in  defiance  of  the  plaintiff's 
right,  that  is,  in  law,  a  conversion,  whether  it 
be  for  his  own  or  another  person's  use.  Hence, 
a  redelivery  of  the  thing  will  not  protect  him 
from  the  action.  (6  Bac.  Abr.,  677.) 

*In  S?tipurickv.Blanchard,Brr.'R.,  298,[*326 
the  defendant  entered  upon  the  premises  of  the 
plaintiff,  and  gave  him  written  notice  that  he 
seized  and  distrained  his  goods  for  rent.  The 
plaintiff  paid  the  rent,  and  then  brought  an  ac- 
tion of  trover,  for  taking  the  goods,  the  de- 
fendant having  no  right  to  distrain.  It  was 
contended  by  Chambre  &  Holroyd,  for  the  de- 
fendant, that  trover  would  not  lie,  because 
there  was  no  taking  in  fact,  but  only  a  notice 
to  the  plaintiff,  that  the  things  were  taken 
without  any  removal  of  them,  or  actual  laying 
hands  on  any  part  of  them.  But  it  was  an- 
swered by  Law,  that  if  a  party  claim  and  assert 
a  dominion  over  goods,  especially  turning  the 
possession  of  them  to  his  own  profit,  that  is  a 
clear  possession  in  law,  to  subject  the  wrong- 
doer to  an  action  of  trover  ;  and  the  action  was 
sustained. 

In  M'Combiev.  Davies,  6  East,  540,  Ld.  Ellen  - 
borough  reiterates,  with  approbation,  the  opin- 
ion of  Ld.  Holt,  in  Baldmn  v.  Cole,  6  Mod.,  212, 
that  the  very  assuming  to  one's  self  the  prop- 
erty and  right  of  disposing  of  another  man's 
goods,  is  a  conversion. 

In  Bristol  v.  Burt,  7  Johns.,  254,  in  which 
most  of  the  cases  are  considered^the  same  doc- 
trine is  recognized  and  established.  Also  in 
Murray  v.  Burling,  10  Johns.,  175. 

Th<<  undertaking  to  sell,  undercolor  of  legal 
process,  another  man's  goods,  is  an  assumption 
of  a  right  to  dispose  of  them,  of  the  highest 
and  most  unequivocal  character.  It  must,  al- 
most of  necessity,  bring  a  charge  upon  the 
party,  to  a  greater  or  less  extent ;  and  that,  in 
the  opinion  of  Buller,  «/.,  in  Syed»  v.  Hay,  4  T. 
R.,  260,  is  sufficient. 

If  the  property  in  question,  therefore,  was 
the  plaintiff's  and  was  not  liable  to  be  dis- 
trained, no  matter  what  became  of  it  subse- 
quent to  the  sale,  Trover  may  be  maintained, 
to  recover  his  damages.  In  estimating  those 
damages,  it  may  be  proper  to  inquire,  what  be- 
came of  the  p'ropertv  after  the  sale?  If  the 
plaintiff  repossessed  himself  of  it  before  suit 
brought,  it  would  not  deprive  him  of  his  ac- 
tion, though  it  would  diminish  his  damage*. 
For  it  is  well  settled  that  trover  lies  for 
damages  for  the  conversion  of  a  chattel,  not- 
withstanding it  is  restored  before  suit  brought. 
The  action  *is  not  to  recover  the  thing,  [*327 
but  damages  for  the  conversion.  The  restora- 
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tion  or  recovery  of  the  property  goes  only  in 
mitigation  of  damages.  6  Bac.  Abr.,  678-680; 
12  Mod.,  212  ;  Bull.,  N.  P.,  46;  Ogden  v.  N. 
T.  F.  In».  Co.,  10  Johns.,  176.  per  Thompson, 
J.  The  plaintiff  is  to  be  presumed  to  have  ac- 
quired the  possession  of  the  property  in  ques- 
tion, with  the  knowledge  and  assent  of  Gil- 
man,  who  had  mortgaged  it  to  him.  Indeed, 
this  is  fairly  to  be  inferred  from  the  evidence. 
He  was  then  a  mortgagee  in  possession  ;  and 
as  such,  had  a  sufficient  property  in  the  goods, 
to  enable  him  to  maintain  trover  for  their  con- 
version. (5  Johns.,  258  ;  Pow.  Mortg.,  55,  56.) 

The  next  question  is,  whether  the  property 
was  liable  to  be  distrained  for  rent,  before  its 
removal  by  the  plaintiff.  The  old  rule,  that 
whatever  was  attached  to  the  freehold  became 
part  of  it  and  could  not  be  taken  away,  has 
been  very  much  relaxed  by  modern  determi- 
nations, as  between  landlord  and  tenant. 
Thus,  it  was  held  by  Ld.  Hardwicke,  in  Ex 
parte  Quincy,  1  Atk.,  477,  that  a  tenant,  during 
the  term,  may  take  away  chimney  pieces,  and 
even  wainscot,  if  put  up  by  himself.  And  if 
a  man  lets  a  house  where  there  is  a  copper,  or 
a  brewhouse,  where  there  are  utensils,  unless 
there  was  some  consideration  given  for  them, 
and  a  valuation  set  upon  them,  they  would 
not  pass.  And  he  adds,  several  sorts  of  things 
are  often  fixed  to  the  freehold,  and  yet  may  be 
taken  away — as  beds  fastened  to  the  ceiling 
with  ropes,  or  nailed  ;  yet  no  doubt  they  may 
be  removed.  Heermance  v.  Vernoy,  6  Johns., 
5.  In  Poole's  case,  1  Salk.,  368,  it  was  held  by 
Ld.  Holt  that  a  soap-boiler,  during  the  term, 
might  remove  the  fats,  coppers,  &c.,  which  he 
had  set  up  for  the  convenience  of  his  trade  ; 
and  that  he  might  do  it  at  common  law,  in  fa- 
vor of  trade,  and  to  encourage  industry.  In 
Lawton  v.  Lawton,  3  Atk.,  12,  it  was  held  that 
a  fire  engine  set  up  for  the  benefit  of  a  col- 
liery, by  a  tenant  for  life,  was  to  be  considered 
a  part  of  his  personal  estate,  and  to  go  to  the 
executor.  And  Ld.  Hardwicke  observes,  that 
what  would  have  been  held  to  be  waste  in 
Henry  VII.'s  time,  as  removing  wainscot  fixed 
only  with  screws,  and  marble  chimney  pieces, 
is  now  allowed  to  be  done  ;  and  he  adds,  cop- 
328*]  pers  *and  all  sorts  of  brewing  vessels 
cannot  possibly  be  used  without  being  as  much 
fixed  as  fire  engines.  And  in  brewhouses  es- 
pecially, pipes  must  be  laid  through  the  walls, 
and  supported  by  walls  ;  and  yet,  as  they  are 
laid  for  the  convenience  of  trade,  landlords 
will  not  be  allowed  to  retain  them.  Vide  note 
1,  to  that  case,  page  16  ;  Dudley  v.  Warde, 
Amb.,  113;  Bull.  2V.  P.,  34;  2  East,  90;  Elwes 
v.  Maw,  3  East,  50,  per  Ld.  Ellenborough, 
in  which  this  subject  is  very  ably  discussed, 
and  all  the  cases  considered.  (4  Esp.,  33; 
Woodf.,  280.  281  ;  17  Johns.,  116.)  Thesecases 
very  conclusively  establish  that  the  tenant  in 
the  case  now  under  consideration,  had  a  right 
at  any  time  during  his  term  to  remove  the  ar- 
ticles in  question  from  the  demised  premises. 

The  question  then  arises,  whether  the  propo- 
sition (which  as  a  general  rule  is  undoubtedly 
true),  that  things  fixed  to  the  freehold  cannot 
be  distrained  (Co.  Litt.,  47  b ;  Woodf.,  389), 
applies  to  a  case  like  this. 

The  reason  of  the  rule  is,  that  they  savor  of 
the  realty ;  and  the  right  of  distress  is  con- 
fined to  personal  chattels.  (3  Bl.  Com.,  6,  10; 
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Woodf.,  384.)  The  anvil  of  the  smith,  and 
millstones  are  privileged,  because  they  are 
attached  to  the  realty.  (4  T.  R.,  567,  perLd. 
Kenyon.)  And  the  privilege  continues,  al- 
though they  may  be  temporarily  removed 
from  their  places  for  the  purpose  of  repairs  ; 
because  such  removal  is  a  matter  of  necessity; 
and  they  still  continue,  in  judgment  of  law, 
the  one  a  part  of  the  forge,  and  the  other  of 
the  mill.  (Woodf.,  389.) 

So,  it  is  said,  caldrons  and  furnaces,  or  the 
doors  and  windows  of  a  house,  cannot,  for  the 
same  reason,  be  distrained. 

But  suppose  the  anvil,  the  millstone,  the 
caldron  or  furnace,  or  the  doors  and  win- 
dows of  a  house,  broken  up  and  separated 
from  the  freehold,  not  temporarily,  for  the 
purpose  of  repair,  but  permanently  for  the 
purpose  of  being  sold,  and  still  remaining  on 
the  demised  premises,  would  they  not  be  liable 
to  be  distrained  ?  They  would  have  ceased  to 
be  a  part  of  the  freehold,  or  to  savor  of  the 
realty.  They  *would  be  simply  per-  [*329 
sonal  chattels  ;  and,  as  such,  unquestionably 
liable  to  distress. 

If  the  reason  of  their* original  exemption  be 
supposed  to  be,  that  they  could  not  be  severed 
from  the  freehold  without  detriment  and, 
therefore,  could  not  be  restored  to  the  owner 
in  the  same  condition  in  which  they  were 
taken  (a  distress  at  common  law  being  merely 
in  the  nature  of  a  pledge  or  security,  and  not 
of  execution  or  satisfaction  ;  3  Bl.  Com.,  9  ; 
Co.  Litt.,  47  ft;  Woodf.,  389);  still,  that  reason 
ceases  when  they  are  actually  severed,  not  by 
the  landlord,  but  by  the  tenant  or  his  agent. 
So  at  common  law,  sheaves  or  shocks  of  corn 
on  the  ground,  &c.,  could  not  be  distrained  ; 
but  if  loaded  on  a  cart,  they  might,  for  they 
then  cease  to  savor  of  the  realty,  and  may  be 
safely  restored.  (3  Bl.  Com.,  9  ;  Co.  Litt.,  47 
b;  4  B.  &  Aid..  207.  per  Abbot.  Ch.  J.;  3 
Com.  Dig.,  557,  Distress,  C;  4  T.  R.,  565.) 

There  was  a  period,  then,  after  the  articles 
in  question  were  separated  from  the  realty, 
when  they  were  upon  the  demised  premises, 
and  subject  to  be  distrained  for  rent  as  the 
property  of  the  tenant.  They  were  removed 
by  the  plaintiff  and  followed  by  the  landlord, 
within  the  time  prescribed  by  the  statute. 

The- mortgage  was  not  a  sale  of  the  chattels, 
within  the  proviso  of  the  13th  section  of  the 
Act  concerning  Distresses,  1  R.  L.,  437. 

But  the  rent  distrained  for  in  this  case,  fell 
due  more  than  thirty  days  before  the  distress 
was  made.  The  warrant  is  dated  the  15th  of 
May,  1820;  and  directs  the  bailiff  to  distrain 
for  $68.74,  for  rent  due  Nov.  1  (then)  last. 

It  is  contended,  on  the  authority  of  Burr  v. 
Van  Buskirk,  3  Cow.,  270,  that  the  landlord's 
right  to  pursue  and  distrain  property  removed 
from  the  premises,  is  limited  to  30  days  after 
the  rent  falls  due. 

Such,  undoubtedly,  was  the  opinion  express- 
ed by  Mr.  Justice  Woodworth  in  that  case.  He 
considered  the  7th  section  of  the  Act  of  Apr. 
13,  1820,  as  altering  the  law  in  that  respect. 
The  determination  of  that  point  was  not  neces- 
sary to  the  decision  of  the  cause.  It  was  a 
point  raised  and  *discussed  ;  but  the  [*33O 
judgment  of  the  court  would  have  been  the 
same,  whatever  might  have  been  its  opinion 
upon  that  particular  question.  I  then  doubted 
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the  correctness  of  the  construction  given  by 
Mr.  Justice  Woodworth,  to  the  7th  section  of 
the  Act  1820,  sess.  43,  ch.  194  ;  and  I  believe 
it  was  then  distinctly  understood,  that  the  ques- 
tion was  to  be  considered  open  for  future  con- 
sideration. 

By  the  13th  section  of  the  Act  of  1813,  1  R; 
L.,  437,  the  landlord  had  a  right  (if  the  tenant 
removed  his  goods  and  chattels  from  the  de- 
mised premises  leaving  the  rent  unpaid)  to 
take  and  seize  them,  wherever  they  could  be 
found,  at  any  time  within  30  days  after  their 
removal,  as  a  distress  for  the  arrears  of  rent ; 
provided  such  seizure  was  made  after  such 
rent  had  become  due  and  payable.  If  the  ten- 
ant, therefore,  removed  his  goods  more  than 
30  days  before  the  rent  fell  due  they  could  not 
be  followed  for  the  purpose  of  distress.  The 
7th  section  of  the  Act  of  1820,  sess.  43,  ch.194, 
p.  178,  authorizes  the  landlord,  at  any  time 
within  30  days  next  after  his  rent  shall  have 
become  due,  to  pursue  and  seize  all  such  goods 
and  chattels  of  the  tenant  as  may  have  been 
conveyed  away,  &c.,  without  any  restriction 
as  to  the  time  of  their  removal ;  and  repeals 
so  much  of  the  13th  section  of  the  Act  of  1813 
as  IB  repugnant  to  the  7th  section  of  the  Act 
of  1820.  These  sections  are  to  be  construed  to- 
gether,and  effect  is  to  be  given  to  both, so  far  as 
they  are  capable  of  standing  together.  The  lat- 
ter was  not  intended  as  a  substitute  for  the 
former.but  as  an  amendment  of  it.  It  provides 
for  a  case  omitted  in  the  former  Act.  It  does  not 
take  from  the  landlord  the  right  to  pursue  the 
property  of  the  tenant,  in  any  case  where  he 
before  possessed  it  ;  but  it  gives  him  authority 
to  follow  and  seize  it,  in  a  case  in  which,  by 
the  old  Act,  he  could  not. 

Taken  together,  their  construction  appears 
to  me  to  be  this :  the  landlord  shall,  in  no  case, 
pursue  and  seize  the  goods,  &c.,  until  his  rent 
is  due.  If  rent  was  due  at  the  time  of  their 
removal,  or  becomes  due  within  30  days  there- 
after, he  must  pursue  and  seize  them  within  30 
days  after  their  removal.  But  if  no  rent  is 
due  when  the  goods  are  removed,  nor  becomes 
due  within  30  days  thereafter,  then  he  may 
331*]  *pursue  and  seize  them  at  any  time 
within  30  days  after  his  rent  does  become  due. 

SAVAGE,  Cn.  J. ,  said  he  concurred  in  the  opin- 
ion of  Sutherland,  J.  The  declaration  in  the 
6th  section  of  the  Act  of  1820,  "that  nothing 
in  this  Act  contained,  shall  be  construed  to 
impair  the  rights  of  any  landlord  or  lessor, 
under  existing  laws,"  seems  expressly  to  coun- 
tenance the  construction  given  by  him  to  the 
7th  section,  and  though  the  7th  section,  and 
the  13th  section  of  the  Act  of  1813,  may  admit 
cither  of  the  construction  given  in  Burr  v. 
Van  Bufkirk,  or  the  one  now  given,  that 
which  allows  both  to  stand  should  be  pre- 
ferred, especially  when  the  Legislature  declare 
that  they  do  not  mean  to  lessen  or  impair  the 
landlord's  remedy.  The  const  ruction  given  in 
Burr  v.  Van  Dunkirk  certainly  does  impair  the 
landlord's  remedy  very  essentially. 

Judgment  for  t/ie  defendant. 

Cited  in— 7  Cow.,  738;  1  Worn!..  309;  8  Wend.,  613; 
10  Wend.,  322, 14  Wend.,  204;  20  Wend..  642;  21  Wend., 
385:  23  Wend.,  467,  495  ;  25  Wend.,  398  ;  44  N.  V..  112; 
4T>  N.  Y.,  794  (6  Am.  Kep.,  174) ;  49  N.  Y.,  314  ;  57  N. 
Y..  83 ;  4  Hun,  628 :  22  Hun,  48:  54  Barb.,  422 :  4»  How. 
Pr.,  2«H ;  2  Sand.,  «tt ;  1 Duer,  366 ;  1  Daly,  SM;  71  111., 
282;  47  Pa.,  121 ;  24  Am.  Dec..  110. 
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THE  PEOPLE  v.  THE  COUNTY  OF  NEW 
YORK. 

Interest — Runs  on  Arrears  of  Taxes  Due  from 
a  County  to  the  State — Payment  of  Amount  of 
Principal  Made  Generally,  does  not  bar  an  ac- 
tion for  Amount  of  Interest. 

Interest  runs  on  arrears  of  taxes  owing  by  a 
county  to  the  State,  to  be  calculated  after  thirty 
days  from  the  time  when  the  account  current  is 
made  up.  and  rendered  by  the  Comptroller,  pursu- 
ant to  the  Statute,  sess.  38,  ch.  29,  sec.  4. 

Payment  of  the  amount  of  principal  money  due 
from  a  debtor  will  not  prevent  an  action  to  his  cred- 
itor, for  the  amount  of  the  interest ;  unless  the  pav- 
ment  be  made,  and  received  specially  in  extinguish- 
ment of  the  principal.  If  made  generally,  it  ap- 
plies first  to  extinguish  the  interest;  and  the  balance 
may  be  sued  for,  as  principal. 

Citations— 3  Cow.,  393 ;  Act.  Oct.,  24,  1814  (sess.  38, 
ch.  29,  sec.  4) ;  Act.  sess.  45,  ch.  127,  sec.  5. 

riASE  agreed  and  submitted.  During  theyears 
\J  1815,  1816  and  1817,  the  County  of  N.  Y. 
became  indebted  to  the  people  of  the  State  in 
the  amount  of  $165,466.75  for  balance  of  state 
taxes,  which  were  laid  upon  the  County,  dur- 
ing those  years.  These  balances  the  County 
Treasurer  neglected  to  pay.  May  22,  1817,  an 
account  was  stated  by  the  Comptroller  exhibit- 
ing the  above  sum  as  then  due  to  the  State;  and 
then,  and  frequently  since  he  requested  pay- 
ment ;  and  the  accounts  current  furnished  an- 
nually since  1817,  have  contained  a  charge  of 
interest.  The  Treasurer,  in  reply,  stated  that 
the  taxes  had  not  been  fully  collected;  and  for 
that  reason  he  was  unable  to  pay.  But  no 
formal  demand,  in  pursuant  of  the  Act  of  Oct. 

24,  1814,  sess.  38,  ch.  29,  was  ever  made  by  the 
Comptroller  *upon  the  Treasurer,  re-  [*332 
quiring  him  to  pay  the  balance  in  his  hands, 
within  thirty  days  from  the  first  day  of  May, 
in  each  of  the  years  in  which  the  balances  ac- 
crued ;  and  a  copy  of  the  account  stated  by 
the  Comptroller  was  never  delivered  to  the 
Atty-Gen.  to  be  prosecuted  against  the  Treas- 
urer.    No  notice  was  ever  given  to  the  super- 
visors of  the  county  by  the  Comptroller,  that 
there  was  any  balance  due  the  State  for  taxes 
from  the  Treasurer,  prior  to  the  month   of 
May,    1820,  except  the  notices  to  the  Treas- 
urer.   The  Treasurer  died  in  Feb.,  1819.    Jan. 

25,  1821,  $22,362.95  were  paid;  and  Aug.  9,  the 
further  sum  of  $188.45,  which,  together  with 
$6, 841. 55, claimed  on  account  of  interest,  would 
be  in  full  of  the  claim  of  the  State  on  account 
of  taxes  and  interest,  prior  to  May  31,  1821. 

Upon  this  case,  the  question  submitted  was, 
whether  the  County  of  N.  Y.  was  liable  to  pay 
interest  on  the  balances,  and  if  so  from  what 
time. 

Mr.  M.  Ulxhoeffer,  for  the  defendants,  denied 
that  interest  would  l>e  collectable,  were  this  a 
question  between  individuals  arising  upon  a 
contract.  Cotton  v.  Bragg,  16  East,  224  ;  liar 
ilandv.  Boicertxink,  1  Campb.,  50,  121);  Pea* 
v.  Barber,  3  Cai.,  266;  Peoplr  v.  Giuhcrie,  l» 
Johns.,  71. 

The  delay  in  the  collection  of  taxes  may  be 
very  great.  Various  officers  are  concerned,  who 
may  be  negligent ;  and  it  may  be  a  long  time 
before  the  Treasurer  can  compel  the  payment 
of  the  money  by  process  of  law.  Not  one  word 
is  said  in  the  statutes  about  making  a  default 
ing  collector  pay  interest  uixm  whose  promp- 
titude the  Treasurer  must  depend.  (  Vide  2  K. 
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L.,  401.  sec.  156;  Id.,  513,  sees.  12,  13  ;  Id., 
400,  sec.  255  ;  Id.,  350,  sec.  51.)  The  State 
Comptroller  may  charge  interest  on  taxes  on 
real  estate,  but  no  such  authority  is  possessed 
by  the  County  Treasurer,  or  the  collectors;  nor 
are  they  bound  to  pay  interest. 

Suppose  the  late  County  Treasurer  to  have 
been  negligent  about  proceeding  against  the  col- 
lectors, he  would  only  be  liable  for  the  balance 
in  his  hands.  (Laws,  sess.  38,  ch.  29,  sec.  4, 
proviso.) 

833*]  *But  if  the  Treasurer  had  been  liable 
for  interest,  it  does  not  follow  that  the  county 
is  so.  The  county  was  not  a  party  to  his  fraud 
or  negligence.  It  is  liable  only,  by  statute,  sess. 
38,  ch.  29,  sec.  5.  Section  4  of  the  same  statute 
prescribes  the  terms,  on  which  the  county  are 
to  be  liable.  The  Comptroller  is  required  to 
take  certain  steps  against  the  County  Treas- 
urer, which  were  not  pursued  in  this  case. 
Notice  was  not  given  to  the  supervisors.  The 
county  stood  in  the  relation  of  surety  to  their 
Treasurer;  and  were  entitled  to  have  him  faith- 
fully pursued  by  the  creditor;  otherwise,  they 
flre  discharged.  People  v.  Jansen,  7  Johns., 
332,  339. 

But  the  principal  of  the  taxes  has  all  been 
paid.  Interest  alone  remains,  for  which  an  ac- 
tion will  not  lie.  Tillotson  v.  Preston,  3  Johns., 
229. 

This  question  as  to  interest  has  been  settled 
by  legislative  exposition.  It  was  deemed  nec- 
essary, by  a  late  Act  (Mar.  29,A.  D.  1822,sess. 
45,  ch.  127,  sec.  5),  to  enable  the  counties  to 
raise  interest  on  arrears  of  taxes  due  to  the 
State.  This  Act  was  passed  on  the  recommen- 
dation of  the  Comptroller.  (Ass.  Journ.,  sess. 
45,  p.  245.)  The  proviso  in  the  Act  shows  that 
before  its  passage,  no  charge  of  interest  ex- 
isted or  could  be  made  against  the  county. 

Mr.  Talcott,  Atty  Gen.,  contra.  Tillotson  v. 
Prexton,  3  Johns.,  229,  was  a  case  of  payment 
in  satisfaction  of  the  principal,  and  does  not 
apply.  The  payments  here  were  properly  ap- 
plied to  extinguish  the  interest  in  the  first  in- 
stance. Indeed,  if  interest  was  due  to  the 
plaintiffs,  the  Comptroller  had  no  power  so  to 
apply  the  money  as  to  deprive  them  of  a  remedy 
for  it. 

The  late  Act  of  Mar.  29,  1822,  sess.  45,  ch. 
127,  sec.  5,  was  not  intended  to  confer  the  right 
to  interest.  The  State  had  this  right  before;  and 
the  report  of  the  Comptroller,  on  which  that 
Act  was  founded,  presupposes  the  right.  (Ass. 
Journ.,  1822,  pp.  243,  245.)  The  intention  of  the 
makers  of  a  statute  should  always  be  regarded 
in  its  construction.  (Plowd.,  205,  232,  366.) 
334*]  *Upon  the  general  doctrine  of  inter- 
est, the  charge  is  clearly  allowable.  It  is  suf- 
ficiently supported  by  the  cases  cited  on  the 
other  side.  And  see  the  cases  collected  in  5  Day 
ed.  Esp.  N.  P.,  114  ;  5  Ves.,  801;  1  Hen.  & 
Munf.,  211  ;  3  Johns.  Cas.,  310  ;  3  Cai.,  234  ; 
15  Johns.,  409;  Thomas  v.  Weed,  14  Johns., 255; 
Kanev.  Smith,  12  Johns.,  156. 

The  Statute,  sess.  38.  ch.  29,  sec.  3,  p.  32. 
fixes  the  time  when  the  money  should  be  paid 
by  the  county.  This  is  on  or  before  Mar.  1  ; 
by  which  time  it  presumes  the  taxes  to  have 
been  paid  to  the  county.  From  that  time  in- 
terest should  be  paid. 

The  People  v.  Jansen  has  no  application.  Be- 
sides being  distinguishable  in  its  circumstan- 
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ces,  even  supposing  this  to  be  a  case  of  surety,  a 
decisive  answer  is,  that  the  county  is  the  orig- 
inal debtor.acting  by  their  agent  the  Treasurer; 
and  chargeable  with  his  default,  though  they 
may  have  no  actual  notice. 

Curia,  per  SAVAGE,  Ch.  J.  The  subject  of 
interest  upon  contracts  having  lately  been  very 
fully  considered  by  this  court  in  Reid  v.  Rem- 
selaer  Olass  Factory, %  Cow.,  893, 1  abstain  from 
an  examination  of  the  cases  cited  on  this  head. 
They  will  be  found  collected  and  commented 
on  in  that  case.  I  will,  however,  remark  that 
the  English  rule,  as  laid  down  by  the  late  cases, 
is  not  admitted  to  be  correct,  but  expressly  de- 
nied. It  is  certainly  reasonable  that  when 
money  is  due,  and  withheld  against  the  consent 
of  the  creditor,  the  debtor  should  pay  interest 
as  a  compensation  to  the  creditor,  who  has  lost 
the  use  of  his  money.  Whether  the  debtor  has, 
in  the  meantime,  used  the  money,  or  received 
interest  for  it  from  others,  in  whose  hands  it 
may  have  been,  or  kept  it  on  deposit,  is  surely 
a  matter  with  which  the  creditor  has  no  con- 
cern. His  loss  is  neither  augmented  nor  di- 
minished by  the  loss  or  gain  of  the  debtor.  The 
creditor  has  lost  the  use  of  his  money.which  is 
equal  to  the  lawful  interest ;  and  without  re- 
covering that,  he  is  not  indemnified. 

It  will  surely  not  be  considered  inequitable 
that  whenever  the  debtor  knows  precisely  what 
he  is  to  pay,  and  when  he  is  to  pay,  he  shall  be 
charged  with  interest,  if  he  neglects  to  pay. 

*Such  was  the  situation  of  these  par-[*335 
ties.  The  defendants  knew  perfectly  well  the 
amount  of  the  tax  due  from  the  county  to  the 
State;  and  they  also  knew  that  they  were  bound 
to  make  payment  by  a  certain  day  in  each  year. 
They  were  then  clearly  bound  to  pay  interest, 
unless  they  are  protected  by  some  exception 
from  the  general  rule. 

Generally,  in  the  accounts  between  the  State 
and  the  seveial  counties,  where  taxes  on  non- 
resident lands  properly  designated,  are  received 
in  payment,  the  county  cannot  know  the  pre- 
cise amount  due.  until  the  taxes  have  been  ex- 
amined by  the  Comptroller,  and  either  admit- 
ted or  rejected  by  him.  Hence,  the  propriety 
of  an  account  current,  showing  the  balance. 
Until  this  is  shown,  there  is,  in  fact,  an  unliqui- 
dated account  between  the  parties.  Of  course, 
no  interest  is  chargeable,  until  the  balance  is 
ascertained  ;  and,  in  this  case,  none  should  be 
charged  until  the  county  had  notice  of  the  bal- 
ance, and  an  opportunity  to  pay  it. 

What  shall  be  a  reasonable  time  from  the 
stating  of  the  account,  we  may  infer  from  the 
Act  of  Oct.  24,  1814,  sess,  38,  ch.  29,  sec.  4, 
which  gives  the  Treasurer-thirty  days. 

It  has  been  contended,  however,  that  this 
Act  shows  that  no  interest  is  collectable  at  all  ; 
because  interest  is  not  mentioned  by  it  in  pre- 
scribing proceedings  against  the  County  Treas- 
urer, where  he  has  improperly  detained  mon- 
eys in  his  hands.  If  it  were  admitted  that  inter- 
est is  not  collectable  in  that  case,  it  would  not 
determine  the  question  between  these  parties. 
The  Legislature  might  think  it  proper  to  ex- 
cuse that  officer  from  the  payment  of  interest ; 
though  it  would  be  perfectly  equitable  and  le- 
gal to  compel  its  payment.  But  it  is  a  sufficient 
answer  to  that  argument  that  the  Act  con- 
templates an  entirely  different  proceeding  from 
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the  present — a  proceeding  against  an  individual 
who  receives  the  money  as  the  agent  of  the 
county,  whose  sureties  whould  most  probably 
be  compelled  to  pay  for  his  defalcation.  This 
is  a  proceeding  against  the  original  debtors, 
who  have  neglected  to  pay  the  amount  of  their 
debt ;  who  are  supposed  to  have  retained  the 
money  in  their  own  hands ;  and  therefore, 
come  within  the  general  principle  ;  and  are  not 
entitled  to  that  commiseration  which  is  some- 
336*]  times  *extended  to  sureties  by  indul- 
gent and  compassionate  creditors. 

It  is  contended,  however,  that  the  defendants 
in  this  case  are  mere  sureties  for  their  Treas- 
urer ;  and  are,  therefore,  entitled  to  the  bene- 
fit of  the  law  in  favor  of  sureties.  This  is  cer- 
tainly an  error.  He  is  no  more  the  principal 
debtor  than  the  Comptroller  of  the  State  is  the 
creditor.  The  Treasurer  is' the  officer  of  the 
county ;  the  supervisors  appoint  him  ;  they 
take  his  sureties,  and  judge  of  their  sufficien- 
cy ;  and  the  county  is  liable  for  his  default 
and  misconduct.  But  he  is  not  in  default,  un- 
less he  receives  the  public  money,  and  neglects 
to  pay  it  over  ;  or  neglects  the  proper  meas- 
ures to  compel  its  collection.  From  the  facts 
stated  in  the  case,  there  is  no  ground  to  impute 
anything  like  misconduct  to  the  Treasurer.  He 
satisfied  the  Comptroller  that  he  had  not  re- 
ceived the  money,  and  had  performed  his  duty 
— else  he  would  have  been  prosecuted.  But  it 
would  be  extraordinary  indeed,  to  prosecute 
the  Treasurer  because  the  collectors  had  not 
paid  to  him  the  money  collected  by  them  ; 
though  sued  for  the  purpose  of  recovering  it  ; 
or  which,  perhaps,  they  had  not  collected,  and 
could  not  collect ;  or,  what  is  possible,  which 
the  supervisors  had  neglected  to  assess.  If, 
however,  the  fault  was  in  the  Treasurer,  the 
defendants  have  their  remedy  against  his  es- 
tate, and  his  sureties  upon  the  bond  taken  when 
he  was  appointed. 

It  also  urged  that  the  defendants  are  not  li- 
able, because  no  notice  was  given  to  them  of 
the  arrears  due.  No  other  notice  was  neces- 
sary to  be  given  than  the  one  which  was  given 
to  the  Treasurer.  All  the  correspondence  as 
to  the  accounts  between  the  State  and  county, 
on  the  subject  of  the  payment  of  taxes,  is  car- 
ried on  between  the  Comptroller  of  the  State 
and  the  Treasurer  of  the  County.  It  was  the 
duty  of  the  supervisors- to  have  examined  the 
books  and  vouchers  of  the  Treasurer ;  and  thus 
to  have  ascertained  the  true  state  of  his  ac- 
counts. 

It  has  also  been  contended  that  the  Act  of 
1822.  sess.  45,  ch.  127,  sec  5,  has  given  a  leg 
islative  exposition  to  the  law  on  the  question 
of  interest.  The  truth  is,  that  Act  does  not  al- 
ter the  question  one  way  or  the  other.  Bal- 
ances had  been  for  years  accumulating  on  the 
337*1  books  of  the  treasury.  Payment  *wns 
delayed  by  some  of  the  counties,  under  a  mis 
apprehension  of  the  powers  of  their  supervis- 
ors ;  and  the  Act  was  intended  as  declaratory 
of  their  powers  and  duties.  This  case  was  then 
the  subject  of  discussion  ;  and  the  proviso  was 
inserted,  expressly  to  prevent  the  Act  having 
an  operation  upon  it  ;  but  not  as  expressive  of 
any  doubt  upon  the  propriety  of  the  charge. 
The  practice  of  charging  interest  on  balances 
against  counties,  at  the  Comptroller's  office, 
was  well  known  ;  and  the  doubts  expressed  by 
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some  of  the  supervisors,  as  to  raising  balances, 
extended  as  well  to  the  principal  as  the  inter- 
est. The  object  of  the  Act  was  to  secure  prompt 
collections  of  balances  due  the  State  ;  and  not 
to  sanction  doubtful  charges,  as  has  been  sup- 
posed by  the  counsel  for  the  defendants.  No 
doubts  of  that  kind  were  ever  entertained  at 
the  office  of  the  Comptroller. 

There  is  no  ground  for  the  objection  taken, 
that  the  plaintiff  here  seeks  to  recover  interest 
after  the  principal  has  been  paid.  The  fact  is 
not  so  stated  in  the  case  ;  nor  are  we  to  pre- 
sume the  accounts  kept  in  so  skillful  a  manner 
as  to  present  that  question.  For  aught  that  ap- 
pears, the  payments  were  made  and  received, 
generally,  on  account  ;  which  account  was 
composed  of  principal  and  interest.  The  pay- 
ments exceeding  the  interest,  that  part  of  the 
account  was  extinguished.  All  we  learn  from 
the  case  is,  that  the  sum  now  due  is  precisely 
equal  to  the  amount  of  interest  charged. 

On  the  whole,  therefore,  I  am  of  opinion 
that  the  plaintiffs  are  entitled  to  recover  inter- 
est ;  and  that  thirty  days  from  the  time  of  ren- 
dering the  account  current  is  the  proper  time 
from  which  to  calculate  it ;  and  this  is  the  opin- 
ion of  the  Court. 

Cited  in— 15  Wend.,  80;  15  Hun.  361;  24  Hun,  638; 
23  Barb.,  346 ;  42  Barb.,  57 ;  61  Barb.,  189 ;  40  Mich.,  6 ; 
2  Am.  Rep.,  350  (32  Ind.,  330). 


*SOLOMON  WRIGHT        [*338 
WILLIAMS. 

Avowry  for  a  Distress  for  Rent — Defendant 
Must  net  forth  his  Title, — If  Less  than  the  Fee, 
It  must  be  Particularly  Set  Out — Eftcutw 
Must  show  that  the  Rent  Fell  Due,  Before  Tes- 
tator's Death — Pleading. 

In  avowry  for  a  distress  for  rent,  the  defendant 
must  set  forth  his  title ;  but  this  rule  does  not  mean 
that  he  must  deduce  it  down  from  the  remotest 
source.  If  he  be  seised  in  his  demciute  as  of  fee,  it  is 
enough  for  him  to  say  so  generally ;  or  if  seised  or 
possessed  of  an  inferior  estate,  he  must  show  the 
seisin  in  fee  of  the  one  under  whom  he  claims;  and 
then  trace  the  title  to  himself  particularly,  down 
through  its  different  stages.  So  if  the  demise  was 
made  by  another,  he  must  show  the  lessor's  estate, 
and  trace  it  particularly  down  to  himself. 

This  rule  fully  illustrated  by  the  cases  collated  by 
Sutherland,  J. 

In  a  vowing  an  executor  for  a  distress  for  rent,  the 
avowant  must  show  affirmatively  that  the  rent  fell 
due  before  his  testator's  death. 

If  it  fall  due  after,  it  goes  to  the  heir. 

An  uvowant  for  a  distress  of  cattle  of  a  stranger, 
for  rent,  need  not  show  that  they  were  levant  ft 
ctnichant  on  the  demised  premises.  It  is  enniiirlt  to 
say  they  were  there ;  and  it  lies  with  the  plaintiff  to 
plead  that  they  were  not  lci\i>it  et  ctnichant. 

Citations— Stat.  11,  Geo.  II..ch..1«,  sec.  22;2Saund.. 
2X2.  2H4  ;  r,  /< .,  3, 309  :  2  Chit.  PI.,  510.  512 ;  2  Sulk..  5ffi.' : 
1  Ld.  Uaytn..  173,  331  ;  2  Str.,  71W;  2  \Vlls.,  258;  2  Hos. 
&  P..  35fl,  n.  (a) ;  4  Uos.  &  P..  5rt ;  \VilU-s,  42!);  1  Johns.. 
380;  6  Hue.  Abr.  Replevin  &  Avowry,  K,  80:  1  R.  L.. 
439,  sec.  18 ;  Woodf .,  «00. 

ON  demurrer  to  the  defendant's  avowries. 
The  action  was  replevin  for  two  bay  mares 
and  a  colt,  commenced  by  plaint  in  the  C.  P. 
of  Washington  Co. ,  and  removed  into  this  court 
by  cfrtwrari. 

The  defendant,  among  other  matters  of  de- 
fense, interposed  two  avowries  of  the  taking  as 
a  distress  for  rent. 
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The  first  was  as  executor  of  John  Williams, 
deceased  ;  and  averred  that  the  testator  was, 
Jan.  13,  1804,  lawfully  possessed  in  his  de- 
mense  as  of  fee  simple  of  certain  premises,  sit- 
uated, &c.  ;  and  that  one  Samuel  Wright  en- 
joyed them  by  virtue  of  a  certain  demise  to 
him,  made  by  the  testator,  in  his  lifetime,  un- 
der the  yearly  rent  of  $35,  payable  Apr.  1,  in 
each  year  ;  and  because  $595,  being  rent  for 
17  years,  ending  Apr.  1, 1823,  was  in  arrearand 
unpaid,  either  to  the  testator,  in  his  lifetime, 
or  the  defendant  as  his  executor,  he,  as  exec- 
utor, avowed  the  taking  of  the  beasts  on  the  de- 
mised premises,  as  a  distress  for  that  sum. 

The  second  avowry  was,  that  the  defendant, 
Sept.  1,  1806,  was  lawfully  possessed  in  his 
demense  as  of  fee  simple,  of  certain  demised 
premises,  situated,  &c. ;  and  being  so  possessed, 
one  Samuel  Wright,  for  17  years  before,  and 
ending  Apr.  1,  1823,  and  thence  to  the  time 
when,  «fec.,  enjoyed  them  as  tenant  to  the  de- 
fendant, under  and  by  virtue  of  a  certain  de- 
mise, &c.,  at  the  yearly  rent  of  $35,  payable 
Apr.  1,  in  each  year  ;  and  because  $595  for  17 
years,  ending  Apr.  1,  1823,  was  due  to  the  de- 
fendant, he  avowed  the  taking  of  the  beasts  on 
the  demised  premises. 

339*]  *Demurrer  to  each  avowry  ;  assign- 
ing for  cause  that  the  defendant  had  not  set 
forth,  particularly,  what  estate  he  had  in  the 
premises. 

Joinder  in  demurrer. 

Mr.  S.  Stevens,  in  support  of  the  demurrer: 

1.  The  landlord  who  avows  the  taking  as  a 
distress  for  rent,  must  set  forth  his  title  par 
ticularly.  SciUy  v.  Dally,  2  Salk..  561  ;  2  Wils., 
261 ;  2  Bos.  &  P.,  359  ;  2  Saund.,  283,  284  c, 
note  3;  Id.,  310;  314,   note  13;  Yelv.,  148;  3 
Lev.,  193.     He  must  show  the  commencement 
of  his  estate  laying  the  fee  in  the  person  who 
granted  the  term  ;  and  deducing  the  title  down 
to  himself.     (2  Saund..  384  c,  note  3  ;  2  Salk., 
562  ;  2  Str.,  796.)    It  is  not  sufficient  for  him 
to  say,  generally,  that  he  was  seised  in  his  de- 
mesne as  of  fee.     He  must  show  by  what  title 
he  was  seised  ;  and  what  estate  he  has.  (2  Bos. 
&  P.,  359;  1  Johns.,  384,  per  Kent,  Ch.  J.) 
The  strict  common  law  rule,  in  this  respect, 
has  not  been  relaxed  in  this  State,  as  it  has  in 
England,  by  the  Statute  11  Geo.  II.,  ch.  19, 
sec.  22(1  Johss.,  380);  and  the  rule  still  re- 
mains in  England  as  to  a  rent  charge.    (4  Bos. 
&  P.,  60  ;  Willes,  429.)  The  defect,  in  this  re 
spect,  is  one  of  substance  ;  1  Johns.  380  ;  Bain 
v.   Clark,   10  Id.,  424;  and  it  exists  in  both 
avowries. 

2.  The  defendant  could  not  distrain  as  ex- 
ecutor for  rent  which  fell  due  after  the  testa- 
tor's death.     This  went  to  the  heir.     (Woodf., 
391  ;  Toll.,  135  ;  2  Bac.  Abr.,  420,  Ex'rs,  &c., 
pi.,  3  ;  Cro.  Car.,  207 ;  Bradby,  77,  81  ;  1  R. 
L.,  439,  sec.  18.)    It  follows  that  the  avowry 
should  allege  positively  and  affirmatively,  that 
the  rent  accrued  and  became  due  before  his 
death.     The  first  avowry  is,  clearly,  defective 
on  this  ground. 

3.  The  plaintiff  is  a  stranger  ;  not  the  tenant 
of  the  defendant  ;  and  it  was,  therefore,  in- 
cumbent on  the  defendant  to  show  that  the 
beasts  were  levant  et  couchant  upon  the  premises 
before  he  could  distrain  them.     (Woodf.,  388, 
ch.  13,  sec.  1  tit.  Remedy  for  Rent  by  Distress.) 
Both  avowries  are  defective  in  this  particular. 
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*Mr.  8.  G.  Huntington,  contra.  True,  [*34O 
in  Haniaon  v.  M'Tntosh,  1  Johns. ,  380,  it  was 
held  that  the  avowant  must  set  forth  his  title. 
That  case  puts  us  on  common  law  ground  ;  but 
it  does  not  deny  that  the  manner  of  setting 
forth  the  title  in  these  avowries  is  sufficient.  It 
lays  down  the  rule,  and  stops  there.  We  have 
complied  with  the  rule.  We  allege  a  seisin  in 
fee  generally.  In  the  first  avowry  it  is  in  the 
ancestor  ;  in  the  second,  the  defendant  avows 
upon  his  own  seisin.  He  need  not  go  into  all 
the  minutice  of  his  title,  as  to  how  it  was  ac- 
quired. The  course  is  to  go  back  to  a  seisin  in 
fee,  aver  that  generally,  and  bring  down  the 
title  by  mesne  conveyances  to  the  avowant.  (2 
Sauud.,  282,  284  c,  note  Sid.,  316,  416  ;  2  Chit. 
PL,  200,  note  c;  1  Id.,  347  ;  Com.  Dig.,  Plead- 
er, C,  35  ;  Co.  Litt.,  17  «;  Woodf.,  600  ;  6 Bac., 
82,  K. 

As  to  the  second  objection  ;  all  that  is  said 
in  the  first  avowry  about  the  defendant's  being 
executor,  may  be  rejected  as  surplusage  ;  and 
the  avowry  be  taken  as  his  own  right.  (Woodf., 
597  ;  6  Bac.,  82,  K.) 

Levancy  and  couchancy  need  not  be  averred 
in  an  avowry.  It  is  enough  to  prove  it  on  the 
trial. 

Curia,  per  SUTHERLAND,  J.  The  Statute  of 
11  Geo.  II.,  ch.  19,  sec.  22,  which  authorizes 
defendants  in  replevin  to  avow  or  make  conu- 
sance  generally,  that  the  plaintiff  in  replevin, 
or  other  tenant  of  the  premises  whereon  the 
distress  was  made,  enjoyed  the  same  under  a 
grant  or  demise  at  a  certain  rent,  during  the 
time  wherein  the  rent  distrained  for  accrued; 
and  which  was  then,  and  still  remains  due, 
without  further  setting  forth  the  title  of  the 
lessor  or  owner  of  the  premises,  has  never  been 
adopted  in  this  State.  We  have,  therefore,  no 
relaxation  of  the  common  law  rule,  which  re- 
quires the  avowant  to  allege  what  estate  he  is 
seised  of  in  order  to  show  by  what  authority 
he  distrains.  That  this  is  necessary  at  common 
law,  there  is  no  doubt.  And  the  only  ques- 
tion is  as  to  the  degree  of  particularity  with 
which  the  title  must  be  stated. 

Mr.  Sergeant  Williams,  in  a  note  to  Pool  v. 
Longuevill,  2  Saund.,  284  c,  note  3,  thus  states 
the  rule :  it  was  necessary,  *at  com-  [*341 
mon  law,  in  the  avowry  or  cognizance,  to  show 
that  the  defendant,  or  some  person  from  whom 
the  reversion  came  to  him,  was  seised,  and  the 
quantity  of  estate  which  he  was  seised  of  ;  and 
that  he  made  a  lease  to  the  plaintiff  for  life,  or 
years,  or  at  will,  and  the  descent  or  grant  of 
the  reversion  to  him.  So,  if  tenant  for  years 
had  let  the  estate  to  another,  for  a  less  term, 
at  a  certain  rent,  and  distrained  for  the  rent, 
it  was  incumbent  on  him,  in  his  avowry,  to 
show  the  commencement  of  his  estate,  by  lay- 
ing the  fee  in  some  person  who  granted  the 
term,  and  then  deducing  the  title  to  it  down  to 
himself,  from  the  grantee  of  the  term  ;  which 
(he  remarks)  was  often  a  difficult  and  imprac- 
ticable thing  to  be  done,  especially  in  long 
terms  for  years,  which  are  generally  assigned 
to  a  great  number  of  persons."  The  title  thus 
set  forth,  may  be  traversed  by  the  plaintiff, 
and  the  defendant  be  compelled  to  prove  it.  (Id. , 
284  d,  note  3).  If  the  landlord,  who  distrains, 
has  a  less  estate  in  the  premises  than  the  fee, 
as  if  he  be  tenant  for  life  or  for  years,  he  must 

COWEN  5. 


1826 


WRIGHT  v.  WILLIAMS. 


341 


show  in  his  avowry  who  is  the  owner  in  fee, 
and  how  he  became  possessed  of  the  term.  He 
must  support  his  particular  estate  by  showing 
its  commencement  and  connecting  it  with  the 
fee.  Or  if  the  owner  of  the  fee  make  a  lease 
for  life,  or  years,  or  at  will,  and  then  die,  or 
grant  the  reversion,  and  the  reversioner  dis- 
train, he  must,  in  his  avowry,  allege  the  seisin 
in  fee  of  the  original  lessor  ;  and  show  how  he 
became  seised  of  the  reversion  ;  whether  it  was 
by  descent  or  by  purchase.  But  if  the  original 
lessor,  being  the  owner  in  fee,  distrain,  a  gen- 
eral averment  in  the  avowry,  that  he  was  seised 
or  possessed  in  his  demesne,  as  of  fee  simple,  of 
the  premises,  &c.,  is  sufficient;  and  it  is  not 
necessary  for  him  to  show,  in  the  avowry,  how 
he  acquired  his  title.  This  is  very  clear  from 
an  examination  of  the  cases  and  precedents. 

Thus,  in  the  very  case  of  Poole  v.  Longuevill, 
2  Saund.,  282,  to  which  the  note  of  Mr.  Will- 
iams is  attached,  the  avowry  is  general,  "that 
before  and  at  the  time  of  the  taking  of  the  said 
cattle,  &c.,  the  said  Sir  Thomas  Longuevill,  in 
right  of  Mary,  now  his  wife,  was,  and  yet  is 
U42*]  seised  of  and  *in  a  certain  messuage, 
&c. ,  whereof  the  said  place  called  Parkes,  in 
which  the  distress  was  made,  was  parcel,  in 
his  demesne  as^of  fee  ;"  and  then  states  the  de- 
mise from  him  to  one  Burdax  for  a  year  ;  that 
the  rent  was  in  arrear :  and  that  he  entered 
and  distrained  the  cattle,  &c.,  for  said  rent. 
The  defense  was  that  the  cattle,  not  being  those 
of  the  tenant,  came  on  the  premises,  &c., 
through  the  defect  of  the  fences,  which  the 
tenant  was  bound  to  repair,  &c.  But  no  ex- 
ception was  taken  to  the  avowry  as  being  too 
general.  The  avowry,  too,  was  not  under  the 
statute,  but  at  common  law,  being  in  the  time 
of  Car.  2,  before  the  statute  was  passed. 

So  in  Bennel  v.  H'jlbech,  2  Saund..  309,  the 
defendant,  Holbech,  avowed  and  justified  the 
taking  for  rent  ;  and  alleged  that  the  place 
where,  &c.,  was  parcel  of  the  manor  of  old  Fill- 
oughley  ;  and  that  long  before  the  time  when, 
«fcc. ,  the  mayor,  bailiff  and  commonalty,  of  the 
City  of  Coventry  and  certain  other  feoffees, 
were  seised  of  the  manor  aforesaid,  whereof 
the  place  in  which,  &c.,  was  parcel,  in  their 
detne»ne  as  of  fee  ;  and  that  they  demised  the 
same  by  indenture  to  one  Thomas  Bassnet,  for 
the  term  of  21  years,  reserving  a  certain  rent ; 
who  entered,  and  was  possessed  thereof  ;  and 
being  so  possessed,  afterwards,  &c. ,  sold  and 
assigned  to  the  defendant  the  said  indenture, 
and  all  his  term  remaining  in  the  premises, 
&c  .  by  force  whereof  the  said  defendant  en- 
tered and  was  possessed  thereof,  for  the  resi- 
due of  the  term,  &c. ;  and  being  so  possessed, 
demised  the  IOCUK  in  quo  to  the  plaintiff  from 
year  to  .year  at  a  fixed  rent.  By  virtue  where- 
of tlie  plaintiff  entered,  &<:.,  and  occupied  for 
two  years,  «fec. ;  and  because  half  a  year's  rent 
was  in  arrear  to  the  defendant,  he  avowed  the 
taking,  &c.  No  exception  was  taken  to  this 
avowry  on  the  point  which  we  are  now  consid- 
ering This,  also,  was  at  common  law,  being 
in  the  time  of  Car.  2. 

So  in  2  Chit.  PI.,  510.  the  avowry  is.  that 
one  E.  F.  was  seised  of  the  t<>cu»  in  quo,  in  his 
demexne  as  of  fee  ;  and  demised  the  same  to 
the  defendant  for  a  terra  of  years,  who  entered 
and  was  possessed  thereof ;  and  avows  and 
justifies  the  taking  of  the  cattle,  &r.., 
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\feaxant.  Avowries  and  cognizances  for  dis- 
tresses damage  feasant  are  not  within  the  Stat- 
ute, *11  Geo.  it.,  ch.  19,  sec.  22.  They  [*343 
remain,  therefore,  as  they  were  at  common  law, 
and  are  regulated  by  the  same  principles  as 
avowries  for  distress  for  rent  before  the  statute. 
(2  Saund.,  284  c,  n.  3.)  The  form  of  an  avowry 
under  the  statute  is  given  in  2  Chit,  PI.,  512. 

Nor  is  there  anything  in  the  cases  cited  by 
the  plaintiff,  which  shows  the  avpwry  to  be 
bad  for  the  want  of  a  more  precise  a'nd  par- 
ticular description  of  the  estate  of  the  defend- 
ant. Thus  in  Scttly  v.  Datty,  2  Salk. ;  562 ;  S, 
C.,  1  Ld.  Raym.,  331  ;  the  defendant  made 
conusance,  us  bailiff  to  John  Treaceagle  ;  and 
said  that  July  31,  1645,  Joseph  Treaceagle, 
grandfather  to  John,  was  possessed  of  and  in 
one  messuage,  for  a  certain  term  of  years;  and 
made  a  lease  thereof  for  a  less  term  to  J.  C. 
and  R.  C.,  rendering  rent  ;  that  J.  T.  died,  and 
the  term  came  to  the  executor  ;  and  made  con- 
usance  of  the  taking  as  bailiff  to  the  executor, 
as  a  distress  for  rent  in  arrear.  Upon  demur- 
rer, this  conusance  was  held  bad  ;  because  it 
did  not  show  who  was  the  lessor  of  J.  T.  ;  and 
as  he  had  only  a  particular  estate,  it  was  neces- 
sary to  show  its  commencement  by  connecting 
it  with  the  primitive,  estate.  This  case  is  very 
fully  reported  in  Ld.  Raymond  ;  and  much  of 
the  learning  upon  this  subject  is  to  be  found 
there. 

In  Reynolds  v.  Thorpe,  2  Str. ,  796;  the  defend- 
ant avowed  for  rent ;  and  stated  that  A. ,  hav- 
ing title,  demised  to  him  ;  and  that  he  made  an 
under  lease  to  the  plaintiff.  Upon  demurrer, 
this  was  held  bad  ;  it  not  appearing  what  the 
title  or  estate  of  A.  was. 

In  English  v.  Bitrmtt,  2  Wils.,  258,  the  avow- 
ry was,  thatBurnell  one  of  the  defendants,  was 
seised  in  fee,  and  in  possession  of  a  certain  an- 
cient messuage ;  and  that  Ingham,  the  other 
defendant,  was  tenant  and  occupier  of  another 
ancient  messuage  ;  and  that  they  as  owners 
and  occupiers  of  said  messuages,  and  all  other 
occupiers  of  said  messuages,  have  had  time  out 
of  mind,  &c.,  common  of  pasture  in  the  loc-tu 
in  quo ;  and  avowed  that  they  took  the  cattle 
damage  feasant.  The  plaintiff  traversed  the 
right  of  common  ;  and  upon  that  issue  a  ver- 
dict was  found  for  the  defendants.  Upon  a 
motion  in  arrest  of  judgment,  the  avowry  was 
held  bad,  the  prescription  for  right  of  common 
being  laid  in  the  occupiers  *of  the  mes-  [*«'$4:'t 
suages  only  ;  whereas,  such  prescriptions  can 
be  made  only  by  those  who  have  a  permanent 
interest.  It  was  necessary  for  the  avowry, 
therefore,  to  set  forth  the  title  of  the  occupiers, 
in  order  to  show  that  it  was  of  such  a  charac- 
ter as  would  support  a  prescription;  and  though 
tlu1  avowry,  as  to  Burncll,  might  be  good,  yet 
being  bad  as  to  the  other,  the  whole  must  fail. 
The  general  doctrine  is  here  maintained,  that 
in  replevin  the  avowant  must  allege  what  es- 
tate he  is  seised  of  ;  and  the  allegation  that 
they  were  occupiers,  &c.,  was  held  not  to  be 
sufficient. 

In  Haiekin*  v.  Kcktf*,  2  Bos.  &  P.,  359.  the 
defendants  avowed  and  made  conusance  of  the 
taking,  for  dnmngc  fnuuint,  and  alleged  that 
Houth,  one  of  the  defendants,  was  seised  in  his 
deme*nt  as  of  fee,  of  and  in  a  certain  messuage 
&c.  ;  and  that  the  said  Houth.  and  all  whose 
estate  he  now  1ms,  from  time  whereof,  &c. , 
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have  had,  &c.,  common  of  pasture,  in  and 
throughout  the  locus  in  quo,  for  two  cows,  &c., 
as  to  the  messuage,  &c.,  belonging.  There 
were  two  other  pleas,  or  avowries,  in  which  it 
was  stated  that  Routh  was  possessed  of  a  cer- 
tain messuage,  by  virtue  whereof,  he  was  en- 
titled to  common  in  the  locus  in  quo.  Upon 
special  demurrer,  it  was  not  objected  to  the  1st 
avowry,  that  Ilouth  did  not"  sufficiently  set 
forth  his  estate  or  title ;  but  the  objection  was, 
that  the  prescription  for  right  of  common  was 
bad  ;  because  it  did  not  aver  a  right  of  com- 
mon at  .all  "times  of  the  year ;  and  that  objec- 
tion was  sustained.  The  other  avowries  were 
clearly  bad,  as  they  merely  alleged  a  posses- 
sion in  Routh,  without  stating  any  estate  or 
title  whatever.  ( Vide  note  a,  at  the  end  of  that 
case.) 

The  case  of  Bulpit  v.  Clarke,  4  Bos.  &  P. , 
56,  merely  decides  that  a  rent  charge  is  not 
within  the  provisions  of  the  Statute  of  11  Gep. 
II.,  eh.  19,  respecting  avowries ;  and  that  in 
cases  which  are  within  that  statute,  the  plaint- 
iff cannot  put  the  defendant  upon  proof  of  his 
title,  by  replying  to  the  general  avowry  given 
by  the  statute,  that  the  avowant,  or  those  un- 
der whom  he  claims,  were  not  seised,  &c. ,  in 
their  demesne  as  of  fee.  Linden  v.  Collins, 
Willes,  429,  S.  P.,  as  to  a  rent  charge. 
345*]  *In  Harrison  v.  M'lntosh,  1  Johns., 
380,  the  defendant  justified  the  taking,  &c.,  on 
the  ground  that  the  plaintiff , for  the  purpose  of 
defrauding  the  defendant,  and  to  prevent  him 
from  distraining  the  goods  for  rent,  did  will- 
fully aid  and  assist  to  carry  them  away  from 
certain  premises,  before  that  time  let  by  the 
defendant,  as  landlord  to  one  Edmund  King, 
to  whom  the  defendant  averred  the  goods  be- 
longed. This  was  the  only  allegation  as  to  the 
defendant's  title  or  estate  ;  and  Kent,  Ch.  J., 
correctly  says,  the  avowry  is  clearly  bad.  .  It 
was  necessary  for  the  avowant  to  have  set  forth 
his  title,  and  to  allege  the  estate  of  which  he 
was  seised. 

In  Woodfall,  600,  it  is  said,  if  the  defendant 
avows  or  makes  conusance  for  damage feasant, 
lie  must  show  that  the  place  where,  &c.,  is  his 
freehold,  or  that  of  B.,  under  whom  he  makes 
conusance  ;  and  if  he  says  that  he  himself  or 
B.  was  seised,  he  must  say  of  what  estate,  in 
fee,  tail,  or  for  life. 

Again  :  the  general  rule  in  pleading  is  that 
where  a  title  is  made  under  a  particular  estate, 
the  commencement  of  that  estate  must  be 
shown  ;  but  that  an  estate  in  fee  may  be  al- 
leged generally.  (6  Bac.  Abr.,  Replevin  and 
Avowry,  K.) 

The  avowries  demurred  to,  therefore,  con- 
tain a  sufficient  specification  of  the  estate  or 
title  of  John  Williams,  the  lessor  ;  and  so  far 
as  that  exception  is  concerned,  it  is  not  well 
taken. 

But  I  am  inclined  to  think  the  first  avowry 
is  bad,  in  not  averring  that  the  rent,  for  which 
the  distress  was  made,  was  due  and  behind  at 
the  death  of  the  testator.  It  is  for  such  arrear- 
ages only  that  the  executor  can  distrain.  (1 
R.  L.,  439,  sec.  18.)  The  subsequent  rent  goes 
not  to  the  executor,  but  the  heir.  It  was,  there- 
fore, a  part  of  the  defendant's  title,  and  ought 
to  have  been  stated.  He  avows  as  executor  of 
John  Williams,  for  17  years  rent  in  arrear  ; 
and  yet  he  does  not  show  when  his  testator 
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died,  or  whether  the  rent  accrued  before  or 
after  his  death.  All  the  precedents,  it  is  be- 
lieved, state  the  rent  as  having  accrued  in  the 
lifetime  of  the  testator.  And  vide  Hod  v.  Bell, 
I  Ld.  Raym.,  173. 

The  second  avowry,  however,  is  not  in  the 
character  of  executor  ;  but  in  the  defendant's 
own  right,  and  is,  therefore,  free  from  this  ob- 
jection. 

*Nor  was  it  necessary  for  the  defend-  [*846 
ant  to  show  in  his  avowry,  that  the  cattle  or 
horses  in  question  (belonging  to  a  stranger,  and 
not  to  the  tenant),  were  levant  et  couchant.  be- 
fore they  were  distrained  ;  it  is  for  the  plaintiff 
to  show  that  they  were  not.  (6  Bac.  Abr.,  80  ; 
Woodf.,  600.)  ' 

The  plaintiff,  therefore,  is  entitled  to  judg- 
ment upon  the  demurrer  to  the  first  avowry, 
with  leave  to  the  defendant  to  amend  ;  and 
judgment  is  for  the  defendant  upon  the  demur- 
rer to  the  second  avowry. 

Rule  accordingly. 

Cited  in— 4  Wend.,  667 :  8  Wend.,  450 ;  9  Wend.,  155. 


JACKSON,  ex  dem.  TEN  EYCK  ET  AL., 
FROST. 

Description  of  Land  in  Patent — Natural  Objects 
Control  Courses  and  Distances — Map  by  Pro- 
prietors Inadmissible  Aguinst  Proprietors  of 
Adjoining  Patent — Legislature  has  no  Poicer 
to  Settle  Rights  of  Parties  to  Land — Adverse 
Possession. 

Natural  objects  control  courses  and  distances,  in 
the  description  of  land  in  a  patent. 

The  east  line  of  the  Halfmoon  patent,  running 
from  the  Mohawk  to  the  Hudson  River,  should 
touch  the  source  of  Anthony's  Kill. 

The  map  of  a  patent  made  by  the  proprietors,  is 
inadmissible  as  evidence  against  the  proprietors  of 
an  adjoining1  patent. 

The  Legislature  have  not  the  power  to  determine 
the  rights  of  parties  to  land,  either  by  themselves 
or  commissioners,  without  the  consent  of  the  par- 
ties. 

To  constitute  such  an  adverse  possession  as  will 
bar  a  right  of  entry,  it  must  be  accompanied  with 
what  the  law  will  consider,  prima  facie,  a  good  title. 

Where  one  entered,  and  possessed  land,  claiming 
it  as  a  gore  between  two  patents ;  held,  that  this  was 
not  such  an  adverse  possession  as  would  bar  the 
true  owner's  right  of  entry  ;  though  continued  for 
more  than  20  years  before  ejectment  brought. 

The  declarations  of  a  tenant,  that  he  has  a  deed, 
are  inadmissible,  even  to  show  in  what  character  he 
claims :  "as  whether  adversely  or  not. 

Citations— 5  Cow.,  135 :  16  Johns..  301. 

TjUECTMENT  for  a  lot  of  land  in  the  Half 
JCj  moon  patent,  in  the  County  of  Saratoga, 
tried  at  the  circuit  in  that  county,  Dec.  29, 1823, 
before  Walworth,  Circuit  J. 

At  the  trial,  the  plaintiff  deduced  a  regular 
title  under  the  Halfmoou  patent,  to  Andreas 
Ten  Eyck,  who  received  a  conveyance  of  the 
premises  in  question,  Sept.  25,  1767,  and  died 
in  Oct..  1802  ;  having  devised  them  to  the  les- 
sors of  the  plaintiff. 

The  patent  of  Halfmoon  was  proved.  It 
bore  date  May  30,  1687;  and  granted  to  An- 
thony Van  Schaick  in  fee  as  follows  :  "  a  cer- 
tain parcel  or  tract  of  land  purchased  of  the 

NOTE.— Deed—  Construction  of— Natural  oJtject* 
control  distances.  &c.  See  Doe  v-  Thompson,  po.sf, 
p.  371,  note. 
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Indians,  proprietors,  by  license  from  the  Gov- 
ernor, lying  and  being  to  the,  north  and  above 
the  Town  of  Albany;  and  is  commonly  called 
and  known  by  the  name  of  Halfmoon,  which 
stretches  up  alongst  the  North  River,  from  a 
certain  place  where  are  several  streams  of 
water,  to  a  creek  or  kill,  where  there  is  a  fall 
of  water,  which  running  into  the  land,  hath 
347*]  *his  course  into  the  North  River  ;  the 
said  creek  or  kill  and  fall,  being  by  the  Indians 
called  Tienwenendahow  (now  Anthony's  Kill) ; 
and  from  thence  runs  up  the  Maqueas  Kill 
(now  Mohawk  River),  westward  to  a  place 
called  Dowaelsoiaex ;  and  so  strikes  presently 
eastward,  up  alongst  by  the  said  streams  of 
water  and  then  to  the  North  River  aforemen- 
tioned ;  together  with  three  small  islands,  ly- 
ing in  the  said  river,  over  against  the  tract  or 
parcel  of  land  called  the  Halfmoon  aforesaid." 

It  appeared  that  a  line  from  the  mouth  of 
Anthony's  Kill,  directly  to  the  Dowaelsoiaex, 
as  run  by  the  commissioners  hereinafter  men- 
tioned, would  exclude  the  premises  in  question 
from  the  Halfmoon  patent.  But  if  run  from 
the  source  of  Anthony's  Kill,  it  would  include 
them.  The  defendant  insisted  on  the  first,  as 
the  true  line,  but  the  judge  adopted  the  last. 

The  defendant  then  prod  need  certain  petitions 
to  the  Legislature.purportingto  be  signed  by  the 
porprietors  of  the  patents  of  Halfmoon.Clifton 
Park  and  Kayaderosseras  ;  and  an  Act  of  the 
Legislature  pursuant  to  these  petitions,  passed 
in  1793  (noticed  more  at  large  in  Jackson  v. 
Dacis,  ante,  123),  appointing  commissioners  to 
settle  certain  disputes  about  the  boundary  lines  j 
of  these  patents.  The  award  of  the  commission- ; 
ers  was  also  produced,  according  to  which  the 
premises  in  question  are  not  in  the  Halfmoon 
patent.  It  appeared,  however,  that  Andreas 
Ten  Eyck,  did  not  sign  the  petitions,  or  either 
of  them,  on  which  the  statute  was  founded  ; 
and  that  by  a  subsequent  Act.  in  1795  (vide, 
also,  Jackson  v.  Davis,  ante,  123),  the  Legisla- 
ture declared  that  no  person  claiming  title  to 
land  in  these  patents,  by  lease  or  purchase  in 
fee  simple,  and  who  did  not  unite  in  the  appli- 
cation for  the  appointment  of  commissioners, 
should  be  bound  by  their  determination. 

The  defendant  also  offered  in  evidence  a 
map  of  the  patent  of  Kayaderosseras  which 
joins  Halfmoon  patent  dated  Nov.  12,  1770,  to 
show  that  the  premises  in  question,  were  in 
Clifton  Park  patent,  which  was  rejected  by 
the  judge. 

The  defendant  then  proved  that  one  M'Alpin 
348*]  occupied  *the  premises  in  question  in 
179.),  claiming  them  as  his  own,  saying  they 
were  in  a  gore  ;  which,  therefore,  belonged  to 
the  settlers  ;  that  M'Alpin  was  in  possession  25 
years  before  the  trial,  and  more  than  20  years 
before  the  suit  was  commenced  ;  that  about  25 
years  before  the  trial  he  exchanged  farms  with 
one  Milller,  now  deceased 

The  defendant  offered  to  show,  by  Miller's 
declarations,  that  he  had  a  deed  from  M'Alpin, 
which  evidence  was  objected  to  and  excluded 
by  the  judge. 

The  defendant  then  proved  that  Miller  re- 
mained in  possession  12  or  15  years,  whence  the 
possession  passed  through  several  hands  down 
to  the  defendant. 

The  widow  of  Miller  swore  that  when  her 
husband  exchanged  with  M'Alpin,  he  took  a 
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quitclaim  deed  from  M'Alpin,  who  said  he 
thought  he  had  a  good  title  ;  that  no  rent  had 
been  claimed  or  called  for  ;  and  the  premises 
in  question  were  not  included  in  any  of  the 
patents  ;  that  this  was  27  years  before  the  trial; 
that  she  could  not  read  ;  did  not  see  any  deed 
executed;  but  M'Alpin  agreed  to  give  one,  and 
her  husband  had  a  paper  which  he  said  was  a 
deed  from  M'Alpin. 

The  judge  charged  that  the  plaintiff  had 
made  out  a  sufficient  title  and  location  ;  and 
that  the  defendant  had  failed  in  establishing  a 
bar  by  adverse  possession. 

Verdict  for  the  plaintiff. 

Mr.  J.  L.  Viele  now  moved  for  a  new  trial ; 

1 .  Because  the  premises  in  question  were  not 
situated  within  the  Halfmoon  patent. 

2.  Because  the  proof  offered  by  the  defend- 
ant was  improperly  rejected. 

3.  Because  the  defendant  made  out  a  suf- 
ficient adverse  possession  to  bar  the  action. 

4.  Because  the  judge  misdirected  the  jury. 

5.  Because  the  verdict  was  against  law  and 
evidence. 

He  cited  1  Johns.,  163  ;  Ballautineon  Limita- 
tions, 19,  21  ;  Esp.  Ev.,  195,  196  ;  Jackson  v. 
Wheat,  18  Johns.,  40. 

*3fessr8.  8.  O.  Huntington  and  A.  Van  [*349 
Vechten,  contra,  cited  2  Johns.,  332;  3  Id.,  375; 
4/cZ.,  202';  6  Id.,  257  ;  lid.,  556  ;  10  Id.,  331; 
18  Id.,  490;  2  Id.,  382;  15  Mass.,  153;  3  Johns. 
Cas.,  101  ;  1  Phil.  Ev.,  182,  note  a,  and  the 
cases  there  cited  ;  1  Johns.,  159,  340  ;  4  Id., 
230  ;  6  Id.,  19  ;  10  Id.,  377  ;  2  Day,  127  ;  3 
Cruise,  346,  sees.  33-36  ;  5  Id.,  213,  sec.  13  ;  1 
Cow.,  276;  9  Johns.,  163. 

Curia,  per  SAVAGE,  Ch.  J.  The  only  dif- 
ficulty in  locating  the  patent,  arises  from  the 
last  course  running  from  the  Mohawk  River  to 
the  Hudson.  The  commissioners  ran  a  straight 
line  10  ihe  Hudson,  at  the  mouth  of  Anthony's 
Kill,  by  which  they  disregarded  the  course, 
"  up  alongsl  by  the  said  streams  of  water,  and 
thence"  to  the  North  River.  It  is  perfectly 
well  settled  that  natural  objects  must  control 
courses  and  distances.  Although,  therefore, 
the  course  is,  "and  so  strikes  presently  east- 
ward ;"  yet,  we  must  take  the  whole  together, 
adding,  "  up  alougst  by  the  said  streams  of 
water."  What  streams  ?  Not  the  Mohawk,  for 
the  course  leaves  it— not  the  Hudson,  for  it 
ends  there,  after  passing  "  up  alongst  by  the 
said  streams."  The  only  other  .stream  is  An- 
thony's Kill.  I  think,  therefore,  the  plain  loca- 
tion is  as  if  the  words  "  presently  eastward  " 
had  been  omitted.  It  would  then  be,  "and  so 
strikes  up  alongst  the  said  streams  of  water,  and 
thence  to  the  North  River."  Had  such  been  the 
language,  it  seems  to  me  there  would  be  no 
dispute  about  the  location.  The  line  must  run 
to  the  source  of  Anthony's  Kill.  The  premises 
in  question  are,  of  course,  included. 

The  judge  was  correct  in  excluding  the  map 
of  the  Kayaderosseras  patent.  The  introduc- 
tion of  it  would  only  show  that  the  proprie 
tors  of  that  patent  claimed  to  the  commission- 
ers' line  ;  and  after  the  award  in  their  favor, 
they  were  justified  in  so  claiming,  against  all 
who  entered  into  the  submission  ;  but  surely 
not  against  such  as  never  assented  to  it.  The 
Legislature  never  intended  that  the  award 
should  be  valid  against  those  who  held  prop- 
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erty  in  severally,  in  the  disputed  tract,  but  bad 
not  signed  the  petition.  Jackson  v.  Davis,  5 
Cow.,  135. 

35O*]  *But  even  had  the  Legislature  un- 
dertaken to  settle  this  controversy  themselves, 
without  any  submission,  it  will  not  be  con- 
tended that  they  had  power  to  do  so.  If  the 
grant  conveyed  to  Halfmoon  the  territory  in 
dispute,  the  proprietors  had  a  vested  interest, 
which  the  Legislature  could  not  devest  with- 
out their  consent.  If  they  had  not  this  power 
as  to  the  whole  collectively,  they  had  it  not 
as  against  a  single  individual.  The  only  ob- 
ject which  the  Legislature  could  have  had, 
was  to  give  their  sanction  to  the  acts  of  the  par- 
ties. If  they  attempted  anything  more,  they 
clearly  were  assuming  powers  which  belonged 
to  another  branch  of  the  government.  If  they 
converted  themselves  into  a  court  of  law,  their 
acts,  in  that  assumed  capacity,  were  unauthor- 
ized by  the  Constitution,  and  of  course  not 
binding  on  the  parties. 

The  lessors  of  the  plaintiff,  then,  having 
shown  the  legal  title  to  be  in  them,  and  hav- 
ing never  consented  that  their  right  should  be 
adjudicated  upon,  or  interfered  with,. by  the 
commissioners,  or  anybody  else,  come  now  to 
demand  their  property,  as  if  no  such  proceed- 
ings had  ever  taken  place  ;  and  they  are  enti- 
tled to  have  it  restored,  unless  they  are  barred 
by  the  Statute  of  Limitations. 

The  defendant,  and  those  under  whom  he 
claims,  have  had  possession  for  a  sufficient 
length  of  time.  The  only  difficulty  is  as  to  the 
character  of  that  possession.  Was  it  adverse  ? 
M'Alpin  was  the  first  possessor  ;  he  claimed  it 
as  his  own.  Why?  It  was  a  gore  ;  no  rent  had 
been  demanded;  and  it,  of  course,  belonged  to 
the  settlers.  This  amounts  to  saying  that  he 
claimed  it  because  he  had  no  title  ;  for  if  it  was 
a  gore,  then  the  land  belonged  to  the  State. 
The  idea  that  rent  could  be  demanded,  presup- 
poses a  landlord  and,  of  course,  an  owner. 
The  deed  to  Miller  was  given  with  this  parol 
abstract  of  the  title  ;  it  was  not  that  he  owned 
the  land,  because  the  fee  was  vested  in  him  by 
purchase,  or  descent ;  but  it  was  his,  because 
there  was  no  other  owner.  This  is  no  title  on 
which  to  rest  an  adverse  possession.  The  pur- 
chaser, who  took  such  a  deed,  knew  that  what 
he  purchased  amounted  to  nothing;  for  he  was 
bound  to  know  it. 

I  am  aware  that  it  was  said  in  the  case  of 
Jackson  v.  Thomas,  16  Johns.,  301,  that  "if  a 
35 1  *]  man  enters  on  land,  *without  claim  or 
color  of  title,  and  no  privity  exists  between 
him  and  the  real  owner,  and  such  person  after- 
wards acquires  what  he  considers  a  good  title, 
from  that  moment  his  possession  becomes  ad- 
verse." This  doctrine  must  not  be  understood 
as  authorizing  the  purchaser  to  consider  a 
naked  possession  a  good  title.  It  must  be,  as 
I  understand  the  law,  such  a  title  as  the  law 
will,  prima  facie,  consider  a  good  title.  Other- 
wise, there  would  be  no  uniformity.  The 
character  of  the  possession  might  be  made  to 
depend  upon  the  understanding  of  the  tenant; 
and  the  same  possession,  which  would  be  a  good 
defense  to  one,  would  be  worthless  to  another. 
And  hence  a  possession  under  a  French  grant 
was  held  not  to  be  adverse,  because  such  a 
grant  could  not  possibly  be  the  source  of  a 
good  title. 
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The  possession  of  Miller,  therefore,  seems  to 
me  to  be  merely  a  continuation  of  M'Alpin's 
possession,  with  no  greater  rights,  but  precise- 
ly of  the  same  character.  Admitting,  therefore, 
that  the  possession  of  Miller's  grantee  was  ad- 
verse, the  length  of  time  is  not  sufficient  to  bar 
the  plaintiff. 

In  my  opinion  the  plaintiff  is  entitled  to  judg- 
ment. 

Judgment  for  tlie,  plaintiff. 

Cited  in— 7  Cow.,  £57 ;  5  Wend.,  147,  534 ;  9  Wend., 
517  ;  1  N.  Y.,  527 :  44  Barb..  465  ;  5  Duer,  277 ;  5  Rob., 
717:  2  Sweeny,  744;  4  McLean,  500:  33  Cal.,  676;  20' 
Wis.,  432. 


MOODY  v.  BAKER. 

Slander — Action  Lies  for  Words  not  Actionable 
per  se,  When  Special  Damage  is  Caused — As 
Breach  of  Marriage  Contract — Excessive  Dam- 
ages—  When  Neic  Trial  Allowed — Evidence. 

An  action  of  slander  lies  for  words  not  actionable 
in  themselves;  in  consequence  of  which,  a  mar- 
riage contract  between  the  plaintiff  and  another, 
was  violated  by  the  latter,  though  the  plaintiff  had 
a  remedy  ag-ainstthe  latter  for  a  breach  of  the  con- 
tract. 

It  seems  that  recovering  satisfaction  for  the  dam- 
age occasioned  by  the  slander,  would  be  a  bar  to  an 
action  for  a  breach  of  the  marriage  contract. 

In  such  an  action,  a  conversation  between  the  one 
who  contracted  marriage  with  the  plaintiff,  and  a 
third  person,  it  not  being  offered  to  support  the  tes- 
timony of  the  former,  who  had  been  sworn  as  a 
witness,  was  held  not  admissible  in  evidence. 

What  shall  be  considered  proof  of  special  damage 
charged  in  such  a  case. 

In  slander  a  new  trial  will  not  be  granted  for  ex- 
cessive damages,  if  there  is  no  grounds  to  believe 
the  jury  were  influenced  by  passion,  prejudice  or 
partiality. 

Citations— 8  East,  1 ;  2  Bos.  &  P.,  283,  284 :  4  Co..  17; 
Cro.  Car..  269,  322 :  Cro.  Eliz..  787;  1  Com.  Dig.,  A,  p. 
178,  371,  C,  1;  Co.  Litt.,  145  <i ;  3  Burr..  1346,  1354 ;  7 
Bac.,  p.  98,  76.  B;  Aleyn,  3;  2  Ld.  Raym.,  1116;  Cowp., 
54;  Reeve  Dom.  Rel.,  376;  4  Bac.,  Abr.,  593;  19 
Johns.,  228;  2  Leon.  Ill:  Cro.  Jac.,162, 163. 

OLANDER.  The  declaration  alleged  a  con- 
O  tract  of  marriage  between  the  plaintiff  and 
Parkman  Baker:  and  that  the  defendant,  to  pre- 
vent the  intended  marriage,  in  a  conversation 
with  Parkman  Baker  declared  that  he  had  had 
*carnal  intercourse  with  the  plaintiff  ;  [*352 
by  reason  whereof  Parkman  Baker  refused  to 
marry  her. 

The  cause  was  tried  at  the  Cayuga  Circuit," 
1824,  before  Throop,  Circuit  J. 

The  verdict  being  for  the  plaintiff  for  $1,450' 
a  motion  was  now  made  in  arrest  of  judgment, 
on  the  ground  of  the  insufficiency  of  the 
declaration,  and  for  a  new  trial  upon  a  case. 
The  latter  depended  mainly  upon  the  objec- 
tion that  the  judge,  had,  in  the  course  of  the 
trial,  refused  to  allow  Halsey  Phelps,  a  witness 
for  the  defendant,  to  testify  to  a  conversation 
between  him  and  Parkman  Baker,  who  had 
also  been  sworn  as  a  witness.  The  offer  of  this 
evidence  was  made  by  the  defendant  with  a 


NOTE.— Slander.  See,  generally.  Van  Rensselaer 
v.  Dole,  1  Johns.  Gas.,  279,  note;  Dole  v.  Van  Rens- 
selaer. 1  Johns.  Cas.,  330,  note;  Lewis  v.  Few,  5 
Johns.,  1,  note;  Thorn  v.  Blanchard,  5  Johns.,  508. 
note;  Foot  v.  Tracy,  1  Johns.,  46,  note;  Hotchkiss 
v.  Lathrop,  1  Johns..  286,  note;  Buys  v.  Gillespie,  2 
Johns.,  115,  note ;  Tillotson  v.  Cheetham,  3  Johns.,  56, 
note ;  Hopkins  v.  Bee,dle,  1  Cai.,  347,  note ;  Lyle  v. 
Clason,  1  Cai,  581.,  note;  Thomas  v.  Croswell,  7 
Johns.,  264,  note ;  Foot  v.  Brown,  8  Johns.,  64,  note  ; 
Martin  v.  Stillwell,  13  Johns.,  275,  note. 
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view  to  show  that  Parkman  Baker  had  not  been 
influenced  to  break  off  the  match  by  anything 
which  the  defendant  had  said. 

The  main  question  arose  on  the  motion  in 
arrest.  The  facts  on  which  both  motions  rested 
are  more  particularly  slated  in  the  opinions  of 
the  judges. 

Messrs.  J.  L.  Richardson  and  T.  J.  Oakly,  for 
the  motion  in  arrest,  cited  4  Rep.,  17;  Cro. 
Car.  ,269,  322;  Cro.  Eliz.,  787;  Cro.  Jac.,484, 
485;  2Bulst.  267,  276,  277;  Cro.  Jac.,  162,  422; 
Cro.  Car.,  404. 

But  they  relied  mainly  on  Vicfirsv.  Wilcocks, 
8  East,  1,  as  in  point ;  and  which  was  recog- 
nized in  Butler  v.  Kent,  19  Johns.,  228.  Also, 
Morris  v.  Langdale,  2  Bos.  &  P..  284. 

In  support  of  the  motion  fora  new  trial  they 
cited  10  Johns.,  281  ;  15  Id.,  493  ;  1  Phil.  Ev., 
213. 

Mr.  A.  Spencer,  contra,  cited  3  Rep.,  16;  Cro. 
Eliz..  787;  Com.  Dig.,  Action  on  the  Case  for 
Defamation,  D,  30  ;  1  Roll.  Abr.,  35  ;  2  Esp. 
Dig.,  N.  Y.  ed.,  87:  Bull.  N.  P.,  7;  8  Wentw. 
PL,  247-276;  3  Burr.,  1345;  1  Phil.  Ev.,  230; 
4  Cow.,  356. 

Curia,  per  WOODWORTH,  J.  The  words 
spoken  are  not  in  themselves  actionable.  If 
the  action  is  sustainable,  it  must  be  on  the 
ground  of  special  damage. 

It  is  contended  on  the  part  of  the  defendant 
that  no  action  can  be  maintained  on  the  facts 
353*]  alleged  in  the  declaration.  *Thecaseof 
Vicars  v.  Wilcoc/cs,  8  East,  1,  is  relied  on  as  an 
authority  in  point.  In  that  case  it  was  held, 
that  when  special  damage  is  necessary  to  sus- 
tain an  action  for  slander,  it  is  not  sufficient  to 
prove  a  mere  wrongful  act  of  a  third  person, 
induced  by  the  slander;  but  the  special  dam- 
age must  be  a  legal  and  natural  consequence 
of  the  words  spoken.  It  appeared,  that  in  con- 
sequence of  speaking  the  words,  the  plaintiff 
hail  been  dismissed  from  his  employment  be- 
fore the  end  of  the  term  for  which  he  had  con- 
tracted. Ld.  Ellenborough  proceeded  on  the 
ground  that  this  was  an  illegal  consequence — 
a  mere  wrongful  act  of  the  master,  for  which 
the  defendant  was  not  answerable  ;  and  in- 
quired whether  any  case  could  be  mentioned, 
of  an  action  of  this  sort,  sustained  by  proof 
only  of  an  inquiry  by  the  tortious  act  of  a 
third  person.  If  the  doctrine  here  advanced 
is  well  founded,  it  disposes  of -the  case  be- 
fore us. 

The  learned  judge  does  not  refer  to  author- 
ity in  support  of  the  decision.  In  my  view,  it 
seems  to  be  a  departure  from  well  established 
principles,  applicable  to  this  species  of  action. 

Morris  v.  Langdale,  2  Bos.  &  P.,  284,  was 
cited  on  the  argument,  as  supporting  the  doc- 
trine laid  down  by  Ld.  Ellenborough.  The 
plaintiff  in  that  case  stated  that  he  was  a  dealer 
in  the  funds  and,  as  such,  had  been  accustomed 
to  contract  :  that  the  defendant  said  of  him, 
as  such  dealer,  he  is  a  "  lame  duck  ;"  in  conse- 
quenceof  which  divers  persons  refused  to  fulfill 
their  contracts  with  him;  and  he  was  prevented 
from  fulfilling  his  contracts  with  other  persons. 
It  was  held  that  it  did  not  sufficiently  appear, 
either  that  the  words  were  spoken  of  lawful 
contracts,  or  that  the  plaintiff  was  a  lawful 
dealer  in  the  funds  ;  and  that  the  declaration 
was,  therefore,  bad. 
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Part  of  the  gravamen  was,  that  divers  per- 
sons refused  to  fulfill  their  contracts.  If  the 
test  is,  that  the  special  damage  must  be  the 
legal  and  natural  consequence  of  the  words 
spoken  ;  and  that  the  plaintiff  is  not  entitled  to 
recover  because  he  had  a  right  of  action  on  his. 
contract,  it  is  surprising  that  this  ground  had 
not  been  taken  by  the  counsel  who  argued. 
But  it  is  not  even  suggested.  The  opinion  of 
the  *court  also  seems  to  be  placed  on  [*354 
other  grounds.  It  is  true  Ld.  Elden  observed 
that  a  doubt  bad  arisen  in  the  mind  of  the  court 
whether  the  special  damage  had  been  so  laid  as 
to  support  the  action  ;  and  that  if  the  plaintiff 
had  sustained  any  damage  in  consequence  of 
the  refusal  of  any  persons  to  perform  their 
lawful  contract  with  him,  it  is  damage  which 
may  be  compensated  in  actions  brought  by  the 
plaintiff  against  those  persons.  These  re- 
marks were  not  necessary  to  the  decision  of 
the  cause.  Admitting  them,  however,  to  be 
correct,  the  case  was  not  like  the  present.  If 
persons  had  refused  to  fulfill  their  contracts 
with  the  plaintiff,  he  was  entitled  to  recover 
damages.  The  court  probably  considered  it 
substantially  a  contract  for  the  payment  of 
money;  in  which  case  the  refusal  to  pay  by  the 
debtor,  in  consequence  of  the  speaking  of  slan- 
derous words,  would  not  be  a  ground  of  special 
damage.  Most,  if  not  all  the  cases,  for  loss  of 
marriage,  to  be  met  with  in  the  books,  allege  a 
communication  or  treaty  of  marriage  only;  and 
that  the  marriage  was  lost  by  reason  of  speak- 
ing the  words.  (4  Co.,  17;  Cro.  Car.,  269,  322  ; 
Cro.  Eliz.,  787.) 

By  a  communication,  or  treaty  of  marriage, 
must,  I  think,  be  understood,  that  the  parties 
had  contracted  to  marry  each  other.  If  this 
had  not  taken  place,  how  can  it  be  said  cor- 
rectly that  a  marriage  was  lost  ?  In  this  case 
a  valid  contract  of  marriage  is  set  out  in  the 
declaration.  That  the  action  can  be  main- 
tained will  not  be  questioned,  if  it  be  shown 
that  the  law  has  given  this  remedy  in  cases 
analogous  and  similar  in  principle. 

It  is  a  general  rule,  that  where  a  man  has  a 
temporal  loss  or  damage  by  the  wrong  of 
another,  he  may  have  an  action  on  the  case,  to 
he  repaired  in  damages.  (1  Com.  Dig.,  Action 
on  the  Case,  A,  p.  178.)  If  a  party  has  several 
remedies  for  the  same  thing,  he  has  an  elec- 
tion to  pursue  either.  (Co.  Litt.,  145  a.)  But 
after  having  recovered  satisfaction  for  the  in- 
jury from  one  person,  he  cannot  afterwards 
proceed  against  any  other  person  for  a  further 
satisfaction.  (3  Burr.,  1354.) 

*The  case  of  Bird  v.  Randall,  3  Burr.  ,[*35fr 
1345,  was  twice  argued,  and  decided  after  great 
consideration.  The  principles  recognized  and 
acted  on  by  the  court,  if  sound,  are,  in  by  mine'., 
decisive  of  the  present  question.  It  appeared 
that  one  Burford,  by  articles  of  agreement,  cov- 
enanted to  serve  the  plaintiff  for  five  years  as  a 
journeyman,  and  bound  himself  in  the  penalty 
of  £100.  After  continuing  a  \mrt  of  the  time, 
the  defendant  procured  and  enticed  him  to  de- 
part ;  which  he  accordingly  did.  The  plaint- 
iff sued  Burford  for  the  penalty,  and  recovered 
judgment  against  him  ;  but  the  money  was  not 
actually  paid,  until  after  the  commencement 
of  the  action  airainst  the  defendant.  The  ques- 
tion was,  whether  it  was  maintainable.  It  is 
remarkable  that  the  point,  whether  the  action 
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could  be  sustained  (inasmuch  as  the  plaintiff 
had  a  remedy  on  the  contract),  was  not  even 
hinted  at  by  the  court  or  counsel.  It  is  mani- 
fest that  no  such  notion  of  the  law  was  then 
entertained  ;  for  Ld.  Mansfield,  who  delivered 
the  opinion  of  the  court,  observed  I  hat  the  case 
turned  upon  two  points  :  1.  Whether  the 
plaintiff  could  maintain  the  action,  if  the  £100 
recovered  against  the  servant  had  been  actual- 
ly received  before  the  commencement  of  the 
action ;  and  3d.  If  it  could  not,  whether  the 
receipt  of  the  money  subsequently,  would  vary 
the  case.  I  cannot  well  conceive  of  a  more  per- 
fect recognition,  that  the  fact  of  an  existing 
remedy  on  the  contract  formed  no  objection. 
All  the  reasoning  of  His  Lordship  goes  clearly 
to  prove  this.  The  ground  upon  which  he 
places  the  decision,  is,  that  satisfaction  had  al- 
ready been  received  ;  which  implies  that  if  it 
had  not,  there  was  no  obstacle  in  the  way. 
This  case  is  very  analogous  to  the  one  before 
us.  In  each  there  was  a  contract  between  the 
plaintiff  and  another  person,  and  in  each  the 
attempt  was  to  recover  damages  by  proof  of  an 
injury  sustained  by  the  tortious  act  of  a  third 
person. 

If,  then,  the  principle  recognized  in  Bird 
v.  Randall  would  authorize  a  recovery,  when 
there  was  a  contract  for  service,  upon  which 
damages  might  be  recovered,  I  think  it  will 
apply  with  greater  force  when  there  has  been 
356*]  a  contract  *of  marriage,  and  perform- 
ance of  it  refused  in  consequence  of  the  slan- 
der of  the  defendant.  A  contract  of  marriage 
looks  principally  to  a  specific  execution.  It  is 
of  a  very  different  nature  and  character  from 
the  preventing  of  the  fulfillment  of  a  contract 
to  pay  a  sum  of  money.  In  the  latter  case,  the 
non-fulfillment  of  the  contract  by  means  of  a 
third  person,  would  have  no  effect  on  the  abil- 
ity of  the  contracting  party  ;  whereas,  in  a  case 
of  the  specifi&tfxecution  of  a  contract  to  marry, 
its  value  does  not  depend  on  the  ability  of  a  per- 
son to  pay  damages.  It  is,  indeed,  a  temporal 
loss,  but  of  a  character  not  capable  of  being 
wholly  repaired  by  the  payment  of  money — 
the  only  substitute  the  law  has  devised. 

But  there  are  other  cases  which  rest  on  the 
same  principle.  If  one  slanders  my  title,  where- 
by I  am  wrongfully  disturbed  in  my  posses- 
sion, though  I  have  a  remedy  against  the  dis- 
turber, yet  I  may  have  an  action  against  him 
that  caused  the  disturbance.  (1  Bac. ,  tit.  Ac- 
tion on  the  Case,  p.  98 ;  Aleyn,  3.)  This  is 
equally  against  the  doctrine  of  Ld.  Ellenbor- 
ough  ;  for  here  damages  are  given,  which  were 
caused  by  the  tortious  act  of  a  third  person. 
Again  ;  in  the  action  for  enticing  away  anoth- 
er's servant,  the  servant  is  always  liable  ;  and 
yet  the  law  is  well  settled  that  the  seducer  is 
also  liable.  2  Ld.  Raym.,  1116  ;  Hart  v.  Aid 
ridge,  Cowp.,  54;  Reeve  Dom.  Rel.,  376;  4 Bac. 
Abr.,  593. 

The  doctrine  contended  for  strikes  at  the  root 
of  society  ;  and  in  my  view,  overturns  some  of 
the  well  settled  and  revered  principles  of  the 
common  law.  I  cannot,  therefore,  doubt  that 
the  declaration  contains  a  good  cause  of  ac- 
tion, and  that  the  motion  in  arrest  of  judgment 
should  be  denied. 

The  next  question  is,  whether  there  is  ground 
for  a  new  trial.  The  plaintiff  proved  the  speak- 
ing of  the  words ;  and  there  existed  a  contract 
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of  marriage  between  Parkman  Baker  and  the 
plaintiff.  This  was  proved  by  the  admissions 
and  confessions  of  the  defendant.  He  confessed 
that  the  day  had  been  fixed  for  their  marriage. 
The  marriage  was  broken  off.  It  is  proved  that 
the  defendant  admitted  he  had  told  P.  Baker 
these  things  (meaning  his  pretended  illicit  in- 
tercourse with  the  plaintiff),  and  that  he  had 
once  prevented  *their  marriage;  and  f*357 
wished  yet  to  do  so  ;  and  desired  others  to  as- 
sist him  in  preventing  it. 

The  inference  from  all  this  is,  not  only  that 
he  once  prevented  it  by  his  slanders,  which  is 
enough  to  maintain  the  action,  but  that  he  en- 
tirely frustrated  the  marriage.  The  facts  of- 
fered to  be  proved  by  Halsey  Phelps,  so  far  as 
respects  Parkman  Baker,  were  not  offered  as 
confirmatory  of  the  evidence  given  by  him;  nor 
to  show  that  he  had  made  declarations  consist- 
ent with  what  he  had  sworn.  The  offer  was 
to  prove  a  conversation  between  two  persons 
not  parties  to  the  suit,  to  make  out  a  fact ;  that 
P.  Baker  was  not  influenced  by  his  father's 
slanders;  but  the  offer  went  to  what  Phelps 
had  told  P.  Baker,  as  well  as  what  P.  Baker 
had  told  the  witness.  As  to  the  declarations  of 
Phelps,  they  were  clearly  inadmissible.  When 
the  judge  rejected  the  evidence  offered  as  one 
connected  proposition,  if  the  defendant  intend- 
ed or  wished  to  prove  P.  Baker's  declarations 
to  Phelps,  as  showing  the  consistency  of  his 
evidence,  it  was  the  duty  of  the  counsel  to  of- 
fer it  in  that  light,,  and  with  that  view.  The 
language  of  the  judge  must  have  been,  that  he 
could  not  admit  a  conversation  between  two 
persons,  not  parties  to  the  action,  to  be  given 
in  evidence.  It  is  manifest  the  defendant  did 
not  wish  to  give  in  evidence  P.  Baker's  decla- 
rations unaccompanied  with  what  Phelps  told 
him.  If  the  latter  was  not  admissible,  then  the 
evidence  offered  was  rightly  rejected.  The 
credibility  of  Parkman  Baker  was  a  question 
for  the  jury  to  decide.  From  the  facts  in  the 
case,  they  were  fully  warranted  in  disregarding 
his  testimony.  The  damages,  although  liberal, 
are  not  so  extravagant  as  to  require  the  inter- 
position of  the  court.  There  are  no  grounds 
to  believe  the  jury  were  influenced  by  passion, 
prejudice  or  partiality.  The  motion  for  a  new 
trial  must  be  denied. 

SAVAGE,  Ch.  J.y  dissenting.  Two  motions  are 
|  made  in  this  case  :  1.  In  arrest.  2.  For  a 
new  trial. 

To  determine  the  first  question,  we  must  ex- 
amine the  declaration,  to  ascertain  whether  it 
contains  any  cause  of  action.  The  first  count 
states,  that  at  and  previous  to  the  speaking  of 
*the  slanderous  words,  one  Parkman  [*358 
Baker  had  paid  his  addresses  to  the  plaint- 
iff in  the  way  of  courtship,  with  a  view  of  con- 
tracting matrimony  with  her  ;  that  an  engage- 
ment was  formed,  and  a  contract  entered  into 
that  they  should  be  united  by  marriage.  Yet 
the  defendant,  well  knowing  these  facts,  and 
with  a  view  to  prevent  the  marriage  of  the 
plaintiff  with  Parkman  Baker,  spoke  the  slan- 
derous words  in  the  declaration,  charging  the 
plaintiff  with  incontinence. 

The  second  count  is  substantially  like  the 
first,  varying  the  words. 

The  words  spoken  are  not  actionable  in  them- 
selves, and  it  is  only  on  account  of  the  special 
damage  that  the  plaintiff  can  expect  to  recover. 
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It  is  contended,  that  as  she  has  averred  a 
contract  of  marriage  with  Parkman  Baker,  her 
remedy  is  on  that  contract  ;  that  the  injury 
complained  of  was  the  consequence  of  an  ille- 
gal act  of  a  third  person,  for  which  the  defend- 
ant is  not  answerable. 

To  support  this  position,  we  are  referred 
to  several  cases,  some  of  which  I  will  briefly 
state. 

In  the  case  of  Morn*  v.  Langdale,  2  Bos.  & 
P.,  283,  the  plaintiff  being  a  dealer  in  stocks, 
the  defendant  said  of  him  that  he  was  a  "lame 
duck,"  meaning  that  he  had  not  fulfilled  his 
contracts  in  respect  of  the  stocks  or  funds. 
The  special  damage  alleged  was,  that  he  lost 
great  gains  which  he  would  have  acquired  by 
the  fulfillment  of  his  contracts ;  and  others  re- 
fused to  fulfill  their  contracts  with  him,  or  to 
have  any  further  dealings  with  him.  Ld.Eldon, 
in  giving  the  opinion  of  the  court,  says,  "  a 
great  part  of  the  special  damage  consists  in  an 
allegation  that  other  persons  did  not  perform 
their  contracts  with  him.  Now,  if  the  plaintiff 
has  sustained  any  damage  in  consequence  of  the 
refusal  of  any  persons  to  perform  their  lawful 
contracts  with  him,  it  is  damage  which  may  be 
compensated  in  actions  brought  by  the  plaint- 
iff against  those  persons  ;  and  the  law  sup- 
poses that  in  such  actions  the  plaintiff  would 
receive  a  full  indemnity." 

The  case  of  Vicars  v.  Wilcocks,  8  East,  1, 
was  an  action  of  slander  showing  special  dam- 
359*]  age.  On  the  trial,  it  appeared  *that 
the  plaintiff  was  engaged  for  a  year  as  a  jour- 
neyman rope-maker,  by  J.  O.;  and  that  in 
consequence  of  the  words  spoken  by  the  de- 
fendant (viz. :  that  the  plaintiff  had  unlawfully 
cut  some  flocking  cord  of  J.  O.),  the  plaintiff 
was  discharged  by  his  master  before  the  expi- 
ration of  the  year.  Lawrence, ./.,  nonsuited  the 
plaintiff,  being  of  opinion  that  the  discharge 
of  the  plaintiff  by  his  master  was  not  justified. 
It  was,  of  course,  wrongful,  and  he  was  an- 
swerable to  the  plaintiff.  The  supposed  dam- 
age was  the  loss  of  those  advantages  which  he 
was  entitled  to  under  his  contract,  which  he 
could  not  be  considered  as  having  lost,  as  he 
had  a  right  to  claim  them  of  his  master.  Upon 
a  motion  to  set  aside  the  nonsuit,  Ld.  Ellen- 
borough  said,  that  "the  special  damage  must 
be  the  legal  and  natural  consequence  of  the 
words  spoken  ;  otherwise,  it  did  not  sustain 
the  declaration  ;  and  here  it  was  an  illegal 
consequence  ;  a  mere  wrongful  act  of  the  mas- 
ter, for  which  the  defendant  was  no  more  an- 
swerable than  if,  in  consequence  of  the  words, 
other  persons  had  afterwards  assembled  and 
seized  the  plaintiff  and  thrown  him  into  a 
horse-pond  by  way  of  punishment  for  his  sup- 
posed transgression."  This  case  seems  to  be 
recognized  by  this  court,  in  Butler  v.  Kent,  19 
Johns.,  228. 

Several  cases  are  cited  to  show,  that  when 
the  plaintiff  has  recovered  for  loss  of  mar- 
riage, no  contract  of  marriage  is  stated,  but 
merely  a  communication  of  marriage.  Such  is 
the  report  of  Anne  Damn'  case,  4  Hep.,  17.  So, 
also,  in  JfulieoHfl  v.  f[»)>kin*.  Oro.  Eliz.,  787, 
though  there  the  action  did  not  lie,  as  the 
words  were  not  spoken  to  the-  person  who  was 
in  communication  of  marriage  with  Ihc  plaint- 
iff, but  to  a  third  person  ;  and  so  the  damage 
was  collateral ;  and  no  action  would  lie.  Will- 
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iams  v.  Linford,  2  Leon.,  Ill,  contra,  as  to 
slander  of  title.  The  same  mode  of  stating  the 
communication  of  the  intended  marriage  is 
found  in  Cro.  Jac. ,  162, 163,  and  Cro.  Car.,  269. 

On  the  other  side,  the  case  of  Bird  v.  Ran- 
dall, 3  Burr.,  1346,  is  relied  on  to  show  that  a 
person  who  seduces  another  to  violate  his  con- 
tract, is  liable,  unless  he  who  has  violated  his 
contract  has  made  compensation.  In  that  case, 
Bird  had  covenanted  with  one  Burford.  by 
which  Burford  *was  to  serve  as  a  jour-  [*36O 
neyman  five  years,  and  bound  himself  in  a 
penalty  of  £100.  The  defendant  enticed  Bur- 
ford  to  violate  his  engagement ;  and  on  being 
sued  for  that  cause,  judgment  was  given  for 
him,  on  the  ground  that,  before  the  trial,  Bur- 
ford  had  paid  the  penalty.  Ld.  Manstield 
seemed  to  take  it  for  granted  that  the  defend- 
ant would  have  been  liable  if  the  servant  had 
not  paid  the  penalty.  Sir  Fletcher  Norton, 
Solic.-Gen.,  in  argument,  cited  the  case  of 
Newman  v.  Zacharay,  Aleyn,  3,  in  which  a 
case  was  put  by  Hale,  of  slander  of  title  : 
where  the  person  whose  title  is  slandered  shall 
have  an  action  against  him  that  caused  the  dis- 
turbance, though  he  has  remedy  against  the 
trespasser.  This  last  case  is  quoted  by  Bacon 
and  Corny n,  1  Bac.  Abr.,  76,  B  ;  1  Com.  Dig., 
370,  C,  1. 

The  case  itself  is  as  follows  :  "Newman 
sued  Zacharay,  who  was  the  plaintiff's  biiep- 
herd,  in  an  action  on  the  case  ;  for  that  two  of 
his  (the  plaintiff's)  sheep  did  estray,  one  of 
which,  being  found  again,  the  defendant  af- 
firmed to  be  the  plaintiff's  ;  whereupon  the 
plaintiff  paid  for  the  feeding  of  it,  and  caused 
it  to  be  shorn  and  marked  with  his  own  mark  ; 
and  yet.  afterwards,  the  defendant  contriving 
to  disgrace  the  plaintiff,  and  knowing  the  said 
sheep  to  be  the  plaintiff's,  falsely  and  fraud- 
ulently affirmed  to  the  bailiff  of  the  manor 
that  had  waifs  and  strays  belonging  to  it,  that 
this  sheep  was  an  estray  ;  whereupon  the  bai- 
liff seized  it,  to  his  damage,  &c.  And  after 
verdict  for  plaintiff,  Latch  moved  that  there 
was  no  cause  of  action  ;  for  there  is  no  breach 
of  trust  in  the  defendant,  as  shepherd  ;  and  his 
words  cannot  endamage  the  plaintiff  ;  for  he 
shall  have  his  remedy  against  the  bailiff  of  the 
manor  that  seized  the  sheep  wrongfully.  But 
it  was  adjudged  that  the  action  would  lie  ; 
because  the  defendant,  by  his  false  practice, 
hath  created  a  trouble,  disgrace  and  damage  to 
the  plaintiff  ;  and  though  the  plaintiff  have 
cause  of  action  against  the  bailiff,  yet  this  will 
not  takeoff  his  action  against  the  defendant  in 
respect  of  the  trouble  and  charge  that  he  must 
undergo,  in  the  recovery  against  the  bailiff  ; 
and  Hale  said,  that  if  one  slander  my  title, 
whereby  I  am  wrongfully  disturbed  in  my  pos- 
session, though  I  have  remedy  against  the  tres- 
passer, I  shall  have  an  action  against  him  that 
caused  the  disturbance." 

*Thc  principles  established  by  these  [*JJO1 
different  classes  of  cases  are  not  to  bo  recon- 
ciled. The  cases  of  .\fnrri*  v.  iMnr/dnlt  and 
\riwr»  v.  WttcHflat  st-om  to  establish  the  princi- 
ple, that  no  arii'mi  lies  for  inducing  a  third 
person  to  violate  his  contract  ;  for  if  the  dam- 
age must  be  the  legal  consequence  of  the 
words  spoken,  no  action  will  lit1  for  procuring 
another  to  do  an  illegal  act.  And  tin-  reason 
assigned  in  those  cases  is,  that  the  plaintiff  has 
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bis  remedy  against  the  person  violating  his 
contract,  or  doing  the  illegal  act. 

The  case  of  Bird  v.  Randall  decides  that  the 
party  inducing  another  to  violate  his  engage- 
ment is  responsible,  in  case  the  injured  party 
has  not  already  received  satisfaction  for  the  in- 
jury from  the  party  breaking  his  engagement. 
The  case  of  Newman  v.  Zacharay  holds  the 
person  causing  the  illegal  act  responsible  at  all 
events. 

I  am  inclined  to  follow  the  first  two  cases,  as 
they  were  both  actions  for  defamation,  alleging 
special  damage.  The  others  were  not,  though 
they  were  all  actions  on  the  case  sounding  in 
tort.  This  court,  too,  in  Butler  v.  Kent,  adopt 
the  principal  of  Vicars  v.  WUcocks,  so  far  as  to 
decide,  "  that  in  cases  of  torts,  it  is  necessary 
to  show  that  the  particular  damage  in  respect 
of  which  the  plaintiff  proceeds,  must  be  the  le- 
gal and  natural  consequence  of  the  wrongful 
acts  imputed  to  the  defendant." 

The  principle  established  by  these  cases 
seems  to  be  this  :  that  every  one  who  enters  into 
a  contract  with  another  looks  to  the  responsi- 
bility of  the  contractor,  to  fulfill  the  contract, 
or  pay  the  damages  arising  from  a  refusal  to 
perform,  and  that  no  action  lies  against  a 
third  person,  who,  by  slanderous  words,  not 
actionable  in  themselves,  induces  the  contract- 
or to  violate  his  contract.  If  I  am  correct  in 
this  proposition,  it  necessarily  follows  that  no 
action  lies  against  a  person  for  inducing  an- 
other, by  such  means,  to  violate  a  marriage 
contract.  Hence  it  results,  that  the  declaration, 
in  this  case,  contains  no  cause  of  action  ;  and 
the  judgment  must  be  arrested. 

But  as  I  may  be  incorrect  in  my  notions  on 
this  point,  I  proceed  to  examine  the  other 
3O2*J  points  in  the  case.  And  *first,  I  will 
inquire  whether  the  plaintiff  showed  a  cause 
of  action  by  legal  testimony  ;  supposing  the 
declaration  to  contain  a  good  cause  of  action. 

The  first  witness  proves  that  the  defendant 
said  he  had  at  a  certain  time  prevented  the 
marriage,  but  was  apprehensive  the  plaintiff 
and  his  son  had  then  gone  off  to  get  married  ; 
and  wanted  to  find  his  son  still,  to  prevent  the 
marriage.  He  then  gave,  as  a  reason,  the  girl's 
depravity,  which  he  personally  knew.  By  this 
witness,  it  appeared  the  defendant  was  alarmed 
for  the  fate  of  his  son,  who  was  still  a  minor. 
He  said  he  had  told  his  son  of  his  own  famil- 
iarity with  the  girl. 

The  second  witness,  Sloan,  testified  to  a  con- 
versation with  Parkman  Baker  ;  and  was  per- 
mitted to  relate  what  P.  B.  had  told  him  as  to 
the  declarations  of  the  defendant.  This  was 
clearly  irregular  and  improper ;  but  if  to  be 
considered  evidence,  shows  that  Parkman  did 
not  believe  what  his  father  had  told  him  about 
the  plaintiff ;  and  he  was  still  determined  to 
marry  her. 

The  defendant  proved  by  P.  B.  that  he  was 
not  prevented  from  marrying  the  plaintiff  by 
anything  the  defendant  had  said,  but  because 
the  plaintiff  had  confessed  to  him  that  she  had 
been  intimate  with  other  men. 

Parkman  Baker  was  then  attacked  and  sup- 
ported by  witnesses  as  to  his  general  charac- 
ter ;  and  it  appeared  that  he  had  related  the 
story  differently,  to  other  persons,  from  what 
he  had  testified. 

The  defendant  then  offered  to  prove  what 
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|  had  passed  between    P.  B.  and  one   Halscy 

j  Phelps,  to  show  that  he  (P.  B.)  did  not  break 

'  his  engagement,  in  consequence  of  what  his 

father  had  said.     This  was  overruled,  and  I 

think  properly. 

In  my  opinion,  however,  a  new  trial  should 
be  granted,  as  the  judge  admitted  improper 
testimony — the  declarations  of  Parkman  Ba- 
ker, before  he  was  sworn  as  a  witness.  These 
were  given  in  evidence  to  support  the  action  ; 
not  to  impeach  the  witness.  The  damages  are 
certainly  excessive,  but  courts  do  not  Tightly 
interfere  on  that  ground,  in  actions  sounding 
i  in  tort. 

*I  am  of  opinion,    therefore,    that  [*363 
i  judgment  should  be  arrested  ;  and  also  that 
i  there  is  sufficient  ground  for  a  new  trial. 
Motions  denied. 

\     Cited  in-5  N.  Y.,  20 ;  12  Barb.,  663 ;  1  Hall,  416 ;  4 
Bos.,  637 :  3  Am.  Rep.,  521  (63  Perm.,  46). 


OVERSEERS  OF  THE  TOWN  OF 
GUILDERLAND 

v. 
OVERSEERS  OF  THE  TOWN  OF  KNOX. 

Practice — Notice  of  Appeal —  Waiver  of  Objection 
as  to  Time  of  Service — Service  of  Order  of  Re- 
moval of  Pauper —  WJiat  Sufficient — Settlement 
of  Pauper — Agreement  as  to  Services  of  Ap- 
prentice. 

It  is  too  late  for  the  respondents,  on  appeal  to  the 

sessions  from  an  order  of  removal,  to  object  that 

the  notice  of  appeal  was  not  in  season,  after  they 

have  appeared  and  prayed,  and  obtained  time  for  a 

'  hearing  upon  it. 

It  seems  that  an  order  of  removal  may  be  served 
by  the  pauper  himself,  delivering  it  to  the  Overseers 
of  the  Poor  of  the  town  to  which  he  is  removed. 

But  the  mere  circumstance  that  the  Overseers  of 
:  the  town  found  the  order  among-  the  papers  of  their 
predecessors,  is  not  sufficient  proof  of  service. 

The  services  of  an  indented  apprentice  may  be  as- 
signed by  the  original  master  to  another ;  and  his 
:  service  under  such  assignment,  for  two  years,  in  a 
i  town  distinct  from  that  where  the  master  resides. 
:  gains  him  a  settlement  in  that  town. 

And  it  is  enough  that  such  service  be  by  the  priv- 
;  ity  and  consent  of  the  original  master,  though  there 
;  be  no  written  assignment. 

An  agreement,  for  consideration,  that  an  appren- 
:  tice  shall  serve  another,  is  binding  as  between  the 
j  parties. 

Citations— 1  R.  L.. 279:  12  Mod.-,  554;  Burr.  Set.  Cos.. 
i  Nos.  5,  91,  95, 133, 186 ;  1  Str.,  10 ;  2  Str.,  1001 , 1115 ;  3 
T.  R..  607. 

ON  certiorari  to  the  General  Sessions  of  Al- 
bany.    Two  justices  made  an  order,  Oct. 
•  19,  1822,  removing  Patience  York,  a  free  wo- 

man  of  color,  and  her  children,  from  Knox  to 
I  Guilderland,  Albany  Co., on  which  the  paupers 
j  were  delivered,  Oct.  21,  1822.  Guilderland, 
I  Dec.  14.  1821,  gave  notice  of  an  appeal  to  the 
i  sessions,  at  their  next  term  commencing  the  2d 

Tuesday  of  Mar.,  1823. 

On  the  hearing  at  June  Term.after  the  appel- 
;  lant  had  sworn  several  witnesses  on  the  merits, 

the  respondents  objected  that  notice  of  the  ap- 
;  peal  should  have  been  given  for  the  December 
i  Term  of  the  sessions  preceding  ;  as  the  order 
i  was  served  in  Oct.  ;  and  the  statute  confined 
\  the  right  of  appeal  to  the  next  sessions  ;  and, 
'  because  it  did  not  appear  from  the  minutes  of 
!  the  court  that  the  appeal  had  been  then  en- 
1  tered  and  continued.  But  it  appearing  that  the 
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appeal  was  then  filed,  and  that  the  respond- 
ents had  come  in  and  prayed  time  from  March 
to  June  Term,  the  objection  was  overruled,  al- 
though no  entry  of  giving  time  was  actually 
made  by  the  clerk. 

The  appellants  proved  an  order  of  removal 
of  Patience  and  her  children,  made  by  two 
justices  of  Stephentown,  Rensselaer  Co.,  dated 
364*]  *July  18,  1811,  adjudging  her  settle- 
ment in  Berne,  Albany  Co.,  of  which  Knox 
was  a  part ;  and  ordering  her  to  be  removed 
to  that  place.  Patience  swore  that  she  and  her 
children  were  conveyed  on  this  warrant  from 
constable  to  Constable,  &c.,  through  several 
towns  to  a  constable  of  Berne,  who  sent  her 
with  the  warrant  to  one  Wells,  then  an  Over- 
seer of  the  Poor  of  Berne,  to  whom  she  deliv- 
ered it. 

This  was  denied  by  Wells,  called  for  the  re- 
spondents, who  swore  that  he  had  no  recollec- 
tion of  seeing  the  order  during  the  year  in  which 
Patience,  the  pauper,  came  to  his  house  ;  but 
he  had  been  informed  by  the  respondents  that 
the  order  was  found  among  the  Overseers' 
papers  of  their  predecessors  in  office,  among 
the  town  papers  of  the  town  of  Berne. 

The  testimony  of  Patience  was  otherwise  im- 
peached. 

The  respondents  also  proved  th.at,  13  years 
before  the  hearing,  Patience  was  married  to 
Ichabod,  a  black  man,  in  the  town  of  Berne, 
and  lived  with  him  there. 

They  also  proved  that  Ichabod  was  bound 
by  his  father  and  mother  to  Eliakim  Williams, 
by  indenture,  in  Conn.,  about  30  years  before 
the  hearing  ;  and  he  then  removed  with  him 
to  the  town  of  Berne,  Ichabod  being  about 
three  years  old.  He  kept  Ichabod  till  16  years 
old  ;  when  he  assigned  him,  by  delivering  the 
indenture,  for  the  consideration  of  $40,  to  John 
Howard,  of  Guilderland,  with  whom  he  served 
in  that  town  till  21.  Howard  gave  Williams  a 
bond  to  perform  his  duty  to  Ichabod.  It  was 
agreed,  that  if  the  paupers  were  settled  in  or 
chargeable  to  Berne,  they  now  belonged  to 
Knox,  which  was  formerly  a  part  of  Berne. 

The  sessions,  at  their  September  Term,  1823, 
adjudged  that  the  order  appealed  from  should 
be  affirmed,  and  the  appeal  dismissed  ;  upon 
which  the  appellants  brought  their  certiorari 
to  this  court. 

Me#*r#.  J.  M'Kuwn  and  /.  Hamilton,  for  the 
plaintiffs  in  error.  The  appeal  was  regularly 
entered  and  noticed  ;  and  if  not,  the  objection 
on  this  head  came  too  late.  It  was  waived. 
The  whole  proceeding  was,  in  this  respect,  a 
mere  matter  of  practice,  and  discretionary  with 
the  sessions.  (1  R.  L.,  285,  sees.  17,  19.) 
3O5*]  *The  indentures  of  apprenticeship 
were  void,  the  apprentice  not  being  a  party. 
(8  Johns.,  328.) 

The  assignment  was  void.     The  master  had 
no  power  to  assign  his  apprentice  ;  and  he  must 
be  deemed  to  have  sefved  in  Knox.     The  in- 
denture is  personal  and  fiduciary  ;  and   if  it 
was  a  service  at  all,  it  was  under  the  original  i 
master.     (Burr.  Set.  Cos..  320  ;  1  Mass.,  172  ;  j 
Reeve  Dom.  Rel.,  344.)  It  was  no  more  than  a  i 
service  for  wages  under  the  first  indenture. 
(Cond.  Gen.  Poor,  356,  Backus'  ed.  1819,  and 
the  cases  there  cited.) 

The  Stephentown  order  was  conclusive.  It 
was  enough  that  it  came  to  the  possession  of 
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the  Overseers  of  Berne,  so  as  to  put  them  on 
inquiry.  Patience,  the  pauper,  and  her  chil- 
dren, were  removed  to  that  place.  There  is  no 
need  of  the  constable's  delivering  the  order 
personally.  It  is  not  so  much  in  the  nature  of 
process  as  to  require  the  delivery  by  an  officer 
in  any  way.  The  statute  contemplates  a  vol- 
untary removal ;  and  it  was  only  in  default  of 
the  paupers,  obeying  the  order  themselves, 
that  they  could  be  sent  by  a  constable.  If  pau- 
pers go  voluntarily,  and  notice  comes  to  the 
Overseers,  they  must  appeal.  It  will  be  in- 
tended that  the  court  below  adjudged  that  it 
came  to  the  hands  of  the  Berne  Overseers  prop- 
erly ;  and  denied  the  legal  effect  to  the  pro- 
ceeding. 

Mr.  Hamilton  cited  Burr.  Sett.  Cas.,  664  No 
207  ;  2  Const'  ed.  of  Bolt's  P.  L.,  74, 118,  No 
801  ;  Carth.,  449;  18  Vin.,  470,  Removal,  L,  pi 
2  ;  H,  pi.  1  ;  3  T.  R.,  150  ;  7  Id.,  200  ;  1  R.L., 
34,  47,  131, 135,  sees.  2,  6,  8  ;  2  R.  L.,  203,  sees 
5,  6  ;  2  Jones  &  V.  ed.  of  L.  N.  Y.,  197,  sees 
2,  14  ;  Burr.  Sett.  Cas.,  272,  540  ;  4T.  R.,  770; 
2  Cow.,  541  ;  Burr.   Sett.   Cas.,  656  ;  8  T    R 
379  ;  3  Id.,  380  ;  9  E.,  295  ;  2  Str.,  1172,  1173; 
6T.  R.,  615  ;  8  T.  R.,  620. 

Mr.  M.  T.  Reynolds  contra.  The  sessions 
passed  on  the  right  of  appeal,  and  the  merits, 
at  the  same  time  ;  and  this  court  will  not  sep- 
arate them.  It  may  fairly  be  presumed  that 
they  dismissed  the  appeal,  affirmed  or  refused 
to  interfere  with  the  order  (which  are  the  same 
thing  in  effect),  on  the  *ground  that  [*3O6 
gross  neglect  had  defeated  all  right  of  appeal. 
In  this  they  decided  correctly.  (3  T.  R. ,  504  ; 
Id.,  193.)  The  appeal  was  not  even  entered  and 
continued. 

The  Stephentown  order  was  not  conclusive. 
Whether  such  an  order  is  conclusive  on  any 
one,  except  the  town  procuring  it,  is  still  un- 
settled in  the  English  courts.  (1  Str.,  1172  ;  6 
T.  R.,  615  ;  1  Id.,  353  ;  4  Id.,  651.)  Our  stat 
ute,  1  R.  L.,  282,  sec.  10,  provides  expressly 
that  no  one  shall  gain  a  settlement  on  an  order 
of  removal.  There  is  no  such  provision  in  the 
English  Acts. 

But  the  order  was  never  legally  executed. 
The  statute  con  templates  its  execution  by  a  con- 
stable ;  and  it  uniformly  commands  him  to  de- 
liver the  order,  or  a  copy,  to  the  Overseers. 
This  accords  with  good  sense.  The  10th  sec- 
tion (1  R.  L.,  282)  imposes  a  penalty  on  the 
Overseers  refusing  to  receive  the  paupers.  Of- 
ficial notice  should,  therefore,  be  given.  They 
would  not  be  liable  on  an  unofficial  delivery. 
(Burr.  Sett.  Cas.,  664.)  In  Adams  v.  Flutter,  20 
Johns".,  452,  455,  it  was  held  that  delivery  of  a 
copy  was  of  no  avail,  unless  accompanied  with 
the  deli  very  of  the  pauper.  The  Overseers  could 
not,  in  this  case,  know  how  the  pauper  came. 
The  order  is  ef  parif.  Strict  notice  should, 
therefore,  be  required,  to  give  a  full  and  fair 
chance  of  appeal. 

It  is  well  settled  that  the  indentures  of  serv- 
ice were  valid  for  the  purpose  of  gaining  a 
sctlemcnt  to  Ichabod,  the  husband,  in  the  town 
of  Guilderland.  (Doug.,  70  ;  1  Str.,  10  ;  2  Id.. 
1001,  1115;  ST.  R.,  605.) 

The  original  indenture  was  valid.  (6  Mass., 
278.) 

Curia,  per  Woonwoirnt,  ./.  The  objection 
that  notice  of  appeal  was  not  served  before 
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December  Term,  came  too  late.  The  respond- 
ents appeared  at  March  Term,  and  prayed  that 
the  appeal  be  continued.  This  was  a  waiver. 

The  order  of  Stepbeutown  is  not  conclusive 
on  Berne,  because  not  regularly  served.  Pa- 
tience York  testified  that  she  delivered  the  or- 
der the  day  after  her  arrival  in  Berne,  to  one 
of  the  Overseers  of  the  Poor,  who  treated  it  as 
a  valid  service,  and  said  he  would  give  her  a 
certificate.  If  this  statement  had  not  been  ma- 
terially impeached,  perhaps  the  service  would 
be  deemed  sufficient ;  as  in  that  case  there  was 
3O7*J  *a  reasonable  time  for  the  Town  of 
Berne  to  appeal.  Wells,  the  Overseer,  denies 
the  receipt  of  the  order,  or  any  knowledge  of 
it  during  that  year.  Its  discovery  afterwards 
among  the  papers  of  his  successors,  is  insuffi- 
cient. When  the  order  was  received,  is  not 
shown.  It  may  have  been  long  after  the  time 
had  elapsed  for  entering  an  appeal.  It  would  be 
unsafe  and  unjust  to  conclude  a  town  on  such 
evidence. 

The  question  then  arises:  Was  the  settlement 
in  Quilderland  ?  This  will  depend  on  the  set- 
tlement of  Ichabod.  the  husband.  He  was  the 
apprentice  of  Williams,  who  lived  in  Berne. 
Williams  gave  the  indenture  to  Howard,  who 
lived  in  Guilderland,  for  $40  ;  but  made  no 
assignment  in  writing.  Howard  gave  a  bond 
to  indemnify  Williams.  In  consequence  of  this 
agreement,  the  apprentice  went  to  live  with 
Howard,  at  the  age  of  16  ;  and  served  with  him 
the  remainder  of  his  term,  being  five  years. 

Although,  in  strictness,  an  apprentice  is  not 
assignable  over  ;  yet,  where  the  master  makes 
an  agreement  that  another  shall  have  the  serv- 
ice of  his  apprentice,  it  is  a  valid  contract  be- 
tween the  parties,  although  it  does  not  alter  the 
legal  interest  of  the  apprentice.  It  seems  to  be 
well  settled  that  the  apprentice  need  not  con- 
tinue in  the  actual  service  of  the  first  master 
during  the  whole  term  ;  but  that  if  he  be  as- 
signed over  by  the  first  master,  and  continue 
with  his  privity  and  consent,  in  the  service  of 
another  person,  he  may  gain  a  settlement  by 
serving  the  second  master. 

In  this  case,  the  indenture  was  handed  over 
to  Howard.  Williams  received  compensation 
for  the  residue  of  the  term,  and  consented  that 
Howard  should  have  the  benefit  of  the  services. 
The  apprentice  was  placed  in  a  situation  to 
gain  a  settlement  in  Guilderland,  if  he  con- 
tinued to  serve  the  time  required  by  the  Stat- 
ute, 1  R.  L. ,  279.  This  doctrine  is  fully  sup- 
ported by  ad  judged  cases.  (12  Mod.,  554;  Burr. 
Sett.  Cas..  Nos.  5,  91,  95,  133,  186  ;  1  Str.,  10; 
2  Str.,  1001,  1115  ;  3  T.  R.,  607.) 

I  am  of  opinion  that  the  apprentice  gained  a 
settlement  in  Guilderland  :  and  that  the  order 
of  the  sessions  be  affirmed. 

Order  affirmed. 


368*]  *J.  WILLIAMS 

v. 
CRARY,  Executor  of  M.  WILLIAMS. 

Pleading — Set-off— Cannot  be  Pleaded  —  Notice 
with  General  Issue — Legacy  to  Creditor —  Wlien 
a  Satisfaction  of  Debt — Pleading  of,  as  such. 

A  set-off  cannot  be  pleaded.    It  must  be  by  notice 
with  the  general  issue. 
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A  bond  which  has  bt-en  canceled  cannot  be  set  off. 

It  is  a  general  rule  that  a  legacy,  given  by  a  debtor 
to  his  creditor,  which  is  equal  to.  or  greater  than  the 
debt,  shall  be  considered  as  a  satisfaction  of  it ;  but 
this  docs  not  apply  to  a  debt  existing  in  an  open 
unliquidated  account. 

The  plea  of  a  legacy  In  satisfaction  should  always 
aver,  either  that  the  bequest  was  made  in  satisfac- 
tion of  the  debt,  or  was  intended  as  such.  Merely 
pleading  the  bequest,  and  showing  it  equal  to,  or 
greater  than  the  debt,  is  bad  as  an  argumentative 
plea. 

Citations— 10  Johns.,  399 :  13  Johns.,  24 :  2  Bun-.. 
830  ;  4  Burr.,  2214:  Toller,  264 ;  1  P.  Wins..  324,  409,  it. 
1 ;  2  P.  Wms.,  614 ;  2  Fonbl.,  322,  sec.  5,  323,  n.  b. 

ON  demurrer  to  the  defendant's,plea.  The 
action  was  assumptitfor  goods  sold  to,  and 
work  and  labor,  care  and  diligence  done,  per- 
formed and  bestowed  by  the  plaintiff  and  his 
servants,  horses  and  carriages,  in  and  about 
the  business  of  the  defendant's  testatrix,  in  her 
lifetime,  &c.,  with  the  money  counts. 

The  defendant  pleaded  several  pleas,  the 
third  of  which  was,  that  the  plaintiff,  in  the 
lifetime  of  the  defendant's  testatrix,  to  wit  : 
Aug.  6,  1806,  made  a  bond  and  mortgage  to 
the  defendant's  testatrix,  conditioned  for  $1 ,000, 
annuity,  to  her  during  her  natural  life ;  that 
before  Apr.  1, 1819,  the  testatrix  was  indebted, 
as  set  forth  in  the  declaration,  but  in  an  amount 
$1,600  less  than  the  plaintiff  owed  on  his 
bond  and  mortgage  ;  and  being  distant  from 
the  plaintiff,  unable  to  account  with  him  or 
ascertain  the  amount  of  his  demand,  and  de- 
sirous that  no  more  should  be  exacted  of  the 
plaintiff,  she  made  her  will  on  that  day,  order- 
ing that  when  the  plaintiff  should  pay  that 
sum  to  her  executors,  they  should  cause  satis- 
faction of  the  mortgage  to  be  entered  of  record. 
That  she  died  Aug.  19,  1819,  when  the  plaint- 
iff owed  on  the  bond  $4,000  ;  more  than  suffi- 
cient to  satisfy  the  plaintiff's  demand,  after  the 
$1,600  were  deducted.  That  the  plaintiff  after- 
wards paid  the  $1,600,  Feb.  19,  1820;  and  satis- 
faction was  entered  according  to  the  will  ;  and 
the  bond  was  canceled  ;  but  that  the  plaintiff 
is  still  indebted  in  $2,400,  the  balance,  after 
deducting  the  $1,600;  which  $2,400  exceeded 
the  damages  due  the  plaintiff,  for  the  causes 
set  forth  in  his  declaration  ;  and  this,  the  de- 
fendant, by  his  plea,  offered  to  set  off  against 
the  plaintiff's  claim. 

Demurrer  and  joinder. 

Mr.  8.  Stevens,  in  support  of  the  demurrer. 
The  plea  is  of  a  set-off  which  can  only  come  in 
by  way  of  notice.  (10  Johns.,  396  ;  13  Id.,  9.) 

*The  legacy  cannot  be  deemed  a  [*369 
satisfaction.  It  is  never  so,  though  bequeathed 
by  a  debtor  to  his  creditor,  if  the  claim  be  un- 
liquidated. (1  P.  Wms.,  299;  Toll.,  264,  265; 
7  Bro.  P.  C.,  12.)  The  plea,  in  truth,  does  not 
show  any  bequest  to  the  plaintiff.  It  is  to  be 
intended  that  only  $1,600  were  due,  which  the 
plaintiff  was  required  to  pay.  The  debt  claimed 
to  be  set  off  arose  after  the  will.  (3  P.  Wms., 
355  ;  1  Id.,  299  ;  2  Salk.,  508  ;  2  P.  Wms. ,  616.) 

The  plea  sets  out  the  evidence  of  the  defense, 
whereas  it  should  have  stated  the  legal  conclu- 
sion. If  anything,  the  facts  pleaded  would 
make  out  payment,  or  accord  and  satisfaction, 
and  should  have  been  so  pleaded. 

At  any  rate,  the  matter  pleaded  is  no  defense 
at  law.  It  is  merely  of  equitable  cognizance  ; 
and  within  the  cases,  it  would  be  no  defense 
even  in  chancery. 
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Mr.  J.  Crary,  contra.  The  only  question  is, 
whether  the  bequest  was  intended  as  a  satisfac- 
tion for  the  debt,  and  was  accepted  by  the 
plaintiff  as  such.  If  this  was  so,  it  forms  a 
good  legal  defense.  "  VVhere  a  legacy  is  given 
by  a  debtor,  to  his  creditor,  which  is  equal  to, 
or  greater  than  the  debt,  the  former  is  pre- 
sumed to  be  intended  to  be  in  satisfaction  of  the 
latter ;  though  no  notice  is  taken  of  the  debt 
in  the  will."  (Newl.,  Cont.,  275.  and  the  cases 
there  cited.) 

I  am  not  aware  that  the  form  of  introducing 
this  set-off  has  ever  been  condemned.  A  plea 
of  set-off  is  very  common,  as  well  as  a  notice. 

Curia,  per  SUTHERLAND,  J.  The  demurrer 
is  well  taken.  The  plea  is  bad  both  in  form 
and  substance.  From  the  conclusion,  it  seems 
to  be  intended  as  a  plea  of  set-off.  In  this 
respect  it  is  bad  ;  because  a  set-off  under  our 
statute  cannot  be  specially  pleaded,  but  must 
be  taken  advantage  of  under  the  general  issue, 
by  way  of  notice.  '  Alsop  v.  Caines,  10  Johns., 
399;  13  Johns.,  24. 

There  is  no  right  of  set  off  at  common  law. 
It  is  a  remedy  given  exclusively  by  statute. 
The  mode  in  which  the  statute  authorizes  par 
ties  to  avail  themselves  of  it,  is  by  a  plea  of  the 
37O*]  *general  issue,  and  notice.  This  mode, 
therefore,  must  be  pursued.  The  English  Stat- 
utes of  Set-off  allow  it  either  to  be  pleaded, 
or  notice  to  be  given  with  the  general  issue. 
(2  Burr.,  820  ;  4  Id.,  2214.)  Our  statute  allows 
only  the  latter  mode,  (a) 

But  if  it  could  be  pleaded,  the  plea  in  this 
case  is  bad  ;  because  it  appears  on  the  face  of 
it,  and,  indeed,  is  expressly  averred  that  the 
bond,  which  is  sought  to  be  set  off,  has  been 
canceled  by  the  defendant,  and  the  accompany- 
ing mortgage  satisfied  of  record.  After  can- 
celing the  bond,  the  defendant  cannot  avail 
himself  of  it,  by  way  of  set-off  at  law.  If  it 
was  surrendered  through  mistake  or  misappre- 
hension of  his  right,  the  defendant's  remedy 
must  be  sought  in  a  different  way.  But  here 
it  was  canceled  in  obedience  to  the  express  di- 
rections of  the  testatrix  in  her  will.  It  is  ad- 
mitted by  the  plea  that  the  plaintiff  paid  the 
amount  which  the  will  directed  should  be  re- 
ceived, in  full  satisfaction  of  the  bond.  It  is 
not  a  case  of  set-off,  therefore,  in  any  form  of 
pleading. 

Nor  can  it  be  sustained  as  a  plea  of  legacy, 
or  bequest  in  satisfaction  of  the  demand  of  the 
plaintiff.     It  is  not  pleaded  as  a  legacy.     And 
although  it  is  a  general  rule  that  a  legacy  given 
by  a  debtor  to  his  creditor,  which  is  equal  to 
of  greater  than  the  debt,  shall  be  considered  as 
a  satisfaction  of  it ;  yet,  where  there  are  any 
circumstances  in  the  case  to  repel  the  presump- 
tion that  such  was  the  intention  of  the  testator, 
courts  have  always  eagerly  seized  upon  them 
to  prevent  the  application  of  the  rule.     It  has  j 
never  been  applied  to  the  case  of  a  debt  exist-  j 
ing  in  an  open  and  unliquidated  account ;  be-  \ 
cause  the  testator,  in  such  a  rase,  in  not  sup-  j 
posed  to  know  how  the  balance  stands,  and  ! 
whether  the  legatee  is  his  creditor  or  not. 

Here  the  plaintiff's  demand  consists  entirely 
of  an  unliquidated  account  for  board  and  lodg-  j 
ing,  care  and  diligence,  and  services  rendered, 
&c.;  and  the  plea  expressly  avers  that  the  tes  I 

(a)  See  Wheeler  v.  Raymond,  ante,  231. 
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tatrix  did  not  know  the  amount  of  the  plaint- 
iff's demand,  and  had  no  means  of  ascertaining 
it,  when  she  made  her  will.  (Toll,,  264  ;  1  P 
VYms.,  324,  409,  note  1,  and  cases  *there  [*37 1 
cited.  (2  Id.,  614  ;  2  Fonb.,  322,  sec.  5,  par- 
ticularly noteb,  323.) 

The  plea  is  also  argumentative.  It  contains 
no  averment  on  which  the  plaintiff  could  have 
taken  issue,  which  would  have  presented  a 
material  question  for  trial.  It  does  not  allege 
that  the  testatrix  made  a  bequest  to  the  plaint- 
iff in  satisfaction  of  his  debt.  Nor  does  the 
plea  expressly  aver  that  such  was  the  intention 
of  the  testatrix,  in  directing  the  plaintiff's  bond 
to  be  canceled  upon  his  paying  $1,600. 

Judgment  for  tfie  plaintiff. 

Cited  in— 6  Cow.,  750 ;  7  Cow.,  452 ;  4  Wend.,  447 : 12 
Wend.,  68 ;  37  Am.  Rep.,  557  (82  N.  Y.,  103). 


DOE,  ex  dem.  ARDEN  ET  AL., 

v. 

THOMPSON. 
THE  SAME  r>.  PARKER  ET.AL. 

1.  Disseizin  —  What  Amounts  to.  2.  Descrip- 
tions in  Deeds — Most  Material  and  Most  Cer- 
tain Parts  Control  Those  Which  are  Less  so — 
Courses  and  Distances  Yield  to  Natural  and 
Ascertained  Objects  —  Practical  Location  of 
Boundaries. 

It  is  a  rule  of  construction,  as  to  the  description 
of  premises  in  a  deed,  that  what  is  most  material 
and  most  certain  shall  control  that  which  is  less  ma- 
terial and  less  certain. 

Courses  and  distances  yield  to  natural,  visible  and 
ascertained  objects. 

Though  an  agreement  by  parol,  as  to  locating  or 
bounding  land  under  a  deed,  will,  it  seems,  bind  the 
parties :  yet  the  agreement  of  the  remainder-man 
shall  not  control  the  owner  of  the  particular  estate, 
unless  the  former  act  by  the  authority  of  the  latter. 

To  constitute  a  disseisin,  upon  which  a  descent 
may  be  cast,  so  as  to  toll  the  right  of  entry,  it  must 
be  commenced  by  wrong,  and  founded  in  an  ouster 
of  the  true  owner.  There  must  be  a  disseisin  in 
fact ;  and  the  rightful  owner  must  have  been  ex- 
pelled, either  by  violence  or  by  some  act  which  the 
law  regarded  as  equivalent  in  its  effects. 

A  mere  entry  upon  another  is  no  disseisin,  unless 
it  be  accompanied  with  expulsion. 

An  estate  by  disseisin  is  an  estate  gained  by  wrong 
and  injury  ;  and  herein  it  differs  from  dispossession 
which  may  be  by  right  or  wrong. 

NOTE.— Deal—  Construction  of—  Natural  object* 
control  dintancef,  Ac. 

As  a  general  rule  of  construction,  what  is  mntt  ma- 
terial and  certain  controls  that  which  to  lew  int. 
Courxen  and  distances  yield  to  visible  mid  ascer- 
tained objects.  Jackson  v.  Moore,  6  Cow..  70B ; 
Jackson  v.  Camp,  1  Cow.,  605;  Jackson  v.  Frost, 
ante,  346:  Jackson  v.  Ives.9  Cow.,  «V>1 ;  Jackson  v. 
Widger,  7  Cow.,  723;  Jackson  v.  Hritton,  4  Wend., 
507:  Wendall  v.  Jackson,  X  Weml..  IS};  Smith  v. 
McAllister,  14  Barb..  434  ;  Van  Wyok  v.  Wright,  18 
Wend.,  157:  Cudney  v.  Karley,  4  Paige.  LtW;  Sehonn- 
tnaker  v.  Davis.  44  Barb.,  4»SJ :  Kaynor  v.  Tlmenon 
4«  Barb.,  51H:  Yules  v.  Van  I>e  liogert,  5fl  N.  Y..526 
Pernam  v.  Wead.  It  Mass.,  131  :  Belden  v.  Seymour 
R  Conn.,  1H :  Call  v.  Barker,  12  Me.,  325;  liiley  v 
i  .1  Him.  1H  <ia.,  141 ;  Moreliuid  v.  Page.  2  Iowa,  "llfii 
Xewsom  v.  Pryor.  7  Wh..  10;  Melvera  v.  Walker, 
9  Cr..  173  :  Barclay  v.  Howell,  fi  Pet.,  498 ;  I)err  v. 
Wright,  Pet.  C.  C\.  64. 

But  this  rule  is  not  inflexible.  For  exception*. 
we  Seaman  v.  Hogebnom,  21  Barb.,  :«W :  Baldwin 
v.  Brown.  16  N.  Y..  350;  Townacnd  v.  Ilnvt,  51  N. 
Y..  856:  11.  N.  Y.,  &c..  Ry.  Co..  v.  Stigeler.  61  N.  Y.. 
34X;  Yotinkin  v.  Cowan.  34  Pa.  St..  1(«S.  See.  gener- 
ally, 3  Wimhb.  Real  Prop..  40U;  Mann  v.  Pearson,  2 
Johns..  37,  note. 
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To  establish  a  disseisin,  the  party  must  show  a 
tortlous  seisin  affirmatively. 

Entering  on  land  apparently  vacant,  and  inclos- 
ing it  with  a  fence,  will  not,  per  se,  furnish  a  pre- 
sumption of  wrong,  so  as  to  make  out  a  disseisin. 

Citations— 1  Cow.,  605,  612 ;  1  Cai.,  493 ;  2  Johns.,37; 
15  Johns.,  471 ;  18  Johns.,  81 ;  2  Mass.,  380 ;  6  Mass., 
131 ;  11  Mass.,  193 ;  5  Cow.,  221 ;  6  Johns.,  197. 

THESE  actions  were  ejectment  for  land  in 
the  eighth  ward  of  the  City  of  N.  Y.,  tried 
at  the  N.  T.    Circuit,  Mar.  25,  1825,  before 
Betts,  Circuit  J. 

Verdicts  were  taken  for  the  plaintiff,  upon 
the  third  count  of  the  declaration  in  each  cause, 
which  was  on  the  demise  of  Rachael  Arden 
only.  This  was  pursuant  to  the  decision  of 
the  circuit  judge  upon  various  points,  to  which 
the  counsel  for  the  defendant  excepted  ;  and 
the  causes  now  came  before  the  court  upon  a 
case  and  bill  of  exceptions,  and  affidavits  of 
newly  discovered  testimony.  For  every  ma- 
terial purpose,  the  facts  are  sufficiently  stated 
in  the  opinion  of  the  court. 
372*]  *Mr.  A.  Burr,  for  the  defendants, 
cited  1  Phil.  Ev.,  74,  75  :  Rex  v.  Hardwick,  11 
East,  578;  Brandt  v.  Cline,  1  Phil.  Ev.,  126, 
129,  note  a,  8th  paragraph  ;  Jackson  v.  Demar- 
est,  2  Cai.,  382  ;  1  R.  L.,  186,  sec.  4. 

Mr.  J.  Anthon,  contra,  cited  2  Mass.,  380  ; 
6  Id.,  131  ;  11  Id.,  183  ;  12  Id.,  469  ;  Dy.,  80 ; 
Shep.  Touch,  100,  248  ;  Com.  Dig.,  Fait,  163  ; 
1  Cai.,  493  ;  2  Johns.,  37  ;  15  Id.,  471  ;  18  Id., 
81  ;  5  East,  59,  79,  80 ;  Johns.  Dig.,  348,  New 
Trial,  and  the  cases  there  cited  ;  6  Johns.,  197  ; 
8  Id.,  489. 

Curia,  per  WOODWORTH,  J.  The  plaintiffs 
gave  in  evidence  a  deed  from  Aaron  Burr  to 
Jacob  I.  Arden,  dated  Aug.  18,  1797,  for  23 
lots  of  ground,  distinguished  on  a  map  an- 
nexed, by  certain  numbers.  Seven  of  the  lots 
bounded  southerly  by  Arden  St.,  notherly  by 
land  belonging  to  Aaron  Burr ;  easterly  by 
Bedford  St. ;  and  westerly  by  the  division  line 
of  land  belonging  to  the  corporation  of  Trin- 
ity Church  ;  each  lot  being  25  feet  in  front 
and  rear,  and  100  feet  long,  except  lot  23,  be- 
ing one  of  the  seven,  which  was  less.  The 
other  16  lots  are  described  as  lying  in  a  block, 
adjoining  each  other,  bounded  southerly  by 
Burton  St. ;  easterly  by  Bedford  St. ;  norther- 
ly by  Arden  St. ;  and  westerly  by  the  said  di- 
vision line  ;  each  lot  being  25  feet  in  front  and 
rear,  and  90  feet  long,  except  Nos.  24  and  71, 
which  were  less. 

It  was  admitted  that  Burr  was  seised  of  the 
premises  when  he  conveyed.  Arden  devised 
the  lots  to  his  wife  during  her  widowhood,  re- 
mainder to  his  son  Jacob  S.  Arden.  The  dec- 
laration contained  demises  from  both.  The 
plaintiff  proved  that  James  Slater,  22  or  23 
years  ago,  occupied  the  premises  in  question, 
as  a  pasture,  under  Rachel  Arden. 

The  defendant  proved  that  Joseph  Watkins, 
upwards  of  17  years  ago,  caused  a  fence  to  be 
made  inclosing  the  premises  in  question.  It 
has  continued  in  fence  since  ;  that  Loss,  a  sur- 
veyor, measured  the  ground,  and  pointed  out 
the  line  where  the  fence  was  put ;  that  Arden, 
the  remainder-man,  was  present  a  great  part  of 
the  time,  when  the  fence  was  erected.  He  as- 
373*]  sisted  *in  measuring  the  ground  and 
fencing  the  line  of  division.  Watkins  died 
May  19,  1817.  His  son  John  died  Mar.  13, 
1823  ;  and  Joseph,  Sept.  20,  1823. 
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The  facts  in  the  second  cause  are  the  same, 
excepting  that  Watkins  erected  a  house  on  the 
premises  in  the  possession  of  the  defendants  in 
the  last  cause,  in  1817. 

It  will  be  perceived,  that  although  the  deed 
gives  the  number  of  the  lots,  and  their  length 
and  breadth,  it  is  an  estimate  merely,  founded 
on  a  calculation,  that  23  lots,  of  the  dimensions 
given,  would  include  all  the  land  between  Bed- 
ford Stand  the  division  line  of  Trinity  Church. 
They  were  probably  so  laid  down  by  the  sur- 
veyor who  made  the  map.  It  is  now  ascer- 
tained that  the  lots,  as  described,  do  not  in- 
clude all  the  land.  The  defendant  contends 
that  the  plaintiff  is  restricted  to  the  number  of 
feet  and  inches.  The  construction  to  be  given  to 
the  deed  will  not  support  this  objection  ;  be- 
cause the  whole  parcel  granted  is  expressly 
stated  to  be  bounded  westerly  by  the  division 
line  of  Trinity  Church.  It  was  a  visible  line. 
A  fence  was,  at  that. time,  erected  on  it.  This 
line  has  never  been  changed  ;  it  is  a  known 
line,  and  has  been  recognized  by  both  parties. 
The  present  fence  stands  as  in  1770.  It  is  evi- 
dent the  parties  intended  the  church  line  as  a 
boundary  ;  for  the  deed  is  express.  It  was, 
undoubtedly,  believed  that  there  would  be  no 
surplus,  after  measuring  off  the  23  lots  ;  but 
whatever  may  have  been  the  intent  of  the  par- 
ties, it  must  be  collected  from  the  deed. 

The  rule  of  construction  is  this  :  what  is 
most  material  and  most  certain,  shall  control 
that  which  is  less  material  and  less  certain. 
Courses  and  distances  yield  to  natural  and  as- 
certained objects.  (1  Cow.,  605.)  It  the  pres- 
ent case,  it  can  scarcely  be  said  that  the  ques- 
tion is  presented,  whether  the  corporation  line 
shall  control  the  number  of  feet.  If  it  is  then 
according  to  the  course  of  decisions,  the  line 
would  control  on  the  ground  of  being  a  known, 
visible,  ascertained  object.  Here  the  number 
of  feet  is  merely  an  inference,  incorrectly 
drawn  from  the  premises.  It  is  like  the  case 
of  a  single  lot,  where  courses  and  distances.or 
natural  objects  *are  given,  and  then  [*374 
saying  "  containing  100  acres."  If  the  bound- 
aries contain  more,  it  passes  ;  if  less,  the  grant- 
or is  not  liable  for  the  deficiency.  The  fol- 
lowing are  authoritiesjto  establish  the  doctrine: 
1  Cai.,  493  ;  2  Johns.,  37 ;  15  Johns.,  471  ;  18 
Johns.,  81  ;  2  Mass.,  380  ;  6  Mass.,  131  ;  11 
Mass.,  193;  ICow.,  612. 

It  does  not  appear  that  Mrs.  Arden  had  any 
knowledge  of  the  inclosure  made  by  Wat- 
kins  ;  or  that  Jacob  S.  Arden  acted  as  her 
agent  in  making  the  measurement,  before  the 
fence  was  erected.  Without  proof,  the  law 
will  not  presume  that  be  acted  with  her  priv- 
ity or  consent.  She  had  an  estate  for  life, 
which  could  not  be  affected  by  any  act  of  the 
remainder-man.  In  the  case  of  Jackson  v.  Lu- 
quere,  ante  221,  it  was  held  that  the  tenant  for 
life  could  not  bind  those  in  remainder.  ID 
this  case,  it  does  not  appear  that  Watkins  had 
any  title  ;  for  aught  that  appears,  he  was  an  in- 
truder ;  and  cannot  avail  himself  of  the  rule, 
which  applies  where  the  owners  of  adjoining 
lauds,  not  knowing  their  exact  boundaries, 
agree  upon  a  common  division  line.  In  such 
cases,  neither  of  them  will  be  allowed  to  ques- 
tion it. 

It  is  further  urged  that  here  was  a  disseisin 
and  descent  cast,  which  tolled  the  right  of  en- 
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try.  It  has  been  decided  in  our  courts  that  to 
constitute  a  disseisin,  upon  which  a  descent 
may  be  cast,  it  must  be  commenced  by  wrong 
and  founded  on  an  ouster  of  the  true  owner. 
There  must  be  a  disseisin  in  fact.  The  right- 
ful owner  must  have  been  expelled,  either  by 
violence  or  by  some  act  which  the  law  regards 
as  equivalent  in  its  effects.  A  mere  entry 
upon  another  is  no  disseisin,  unless  it  be  ac- 
companied with  expulsion.  Disseisin  is  an  es- 
tate gained  by  wrong  and  injury  ;  and  therein 
it  differs  from  dispossession,  which  may  be 
by  right  or  wrong.  The  defendant  was  bound 
to  show  this  tortious  seisin  affirmatively, which 
he  has  not  done.  Watkins  inclosed  the  prem- 
ises by  a  fence  about  20  years  ago,  without  op- 
position or  objection.  Arden,  the  remainder- 
man, was  present.  His  acquiescence  may  be 
inferred  from  his  acts.  Eldridge,  the  defend- 
ant's witness,  says  he  did  not  discover  any  old 
fence  when  he  put  up  Watkins'  fence.  It  may 
have  been  pulled  up.  He  saw  the  nursery 
fence  only.  From  this  it  appears  that  Wat- 
375*]  kins  *made  a  peaceable  entry  on  land 
apparently  vacant ;  which  furnishes  no  pre- 
sumption of  wrong.  The  law  on  this  point  is 
fully  recognized  in  Smith  v.  Burtis,Q  Johns. ,  197. 

The  verdict  was  taken  on  the  count  on  the  de- 
mise of  Rachael  Arden.  There  was  no  com- 
munity of  interest  between  her  and  the  other 
lessors  ;  and  consequently,  their  admissions  or 
acts  are  not  within  the  rule  which  allows  the 
declarations  of  one  among  several  plaintiffs  to 
be  received  as  competent  testimony  against  the 
residue. 

The  defendant  also  moves  for  a  new  trial,  on 
the  ground  of  newly  discovered  testimony. 
Slater,  a  witness  for  the  plaintiff  ,|among  other 
things,  testified  that  he  was  employed  by  Ra- 
chael Arden  to  dig  sods  on  the  premises,  &c  ; 
that  he  dug  close  to  the  church  line;  that  there 
was  a  sort  of  post  and  rail  fence,  a  part  of 
which  was  down.  It  was  a  ridge  where  he 
dug.  The  evidence  produced  since  the  trial 
goes  to  disprove  some  of  the  facts  related  by 
Slater.  The  plaintiff  has  presented  a  number 
of  depositions  to  support  his  testimony.  There 
seems  to  be  no  necessity  for  passing  on  this 
point.  The  view  taken  shows  that  Slater's  ev- 
idence may  be  dispensed  with  altogether.  The 
deed  to  Arden  conveyed  the  title  to  the  prem- 
ises. It  is  not  pretended  there  was  an  ad- 
verse possession  at  the  time ;  and  if  not.  the 
possession  continued  in  him  who  had  title, 
until  the  adverse  possession  commenced  by 
Watkins,  which  is  less  than  20  years.  It  was 
not  necessary  for  Arden  to  have  actually  en- 
tered on  the  premises  as  related  by  Slater.  He 
had  a  legal  possession  without  it,  the  land  not 
being  occupied. 

On  the  whole,  I  am  of  opinion  that  the  mo- 
tion for  a  new  trial  be  denied. 

Motion  denied. 

Cited  in  6  Cow..  717;  2  Wend..  203;  8  Wend.,  190;  14 
Wend..  690 :  16  Wend.,  311 ;  6  Hill.  467 ;  46  N.  Y..  207  ; 
73  N.  Y..  209 ;  16  Barb.,  437 :  21  Barb.,  408 ;  1  Pet.,  572 ; 
2  Wall.,  Jr.,  308 :  Hemp.,  6S> ;  18  Minn.,  104 :  20  Wls., 
432 ;  44  Mo.,  335 :  19  Am.  Dec.,  577 ;  20  Am.  Dec.,  682 
<5  N.  H.,  280),  22  Am.  Dec.,  63«. 
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Amngnee  of  Chose  in  Actitm  take*  Subject  to  Lien* 
Against  Assignor — Attorney,  not  Littble  to  Suit 


for  Collections,  titt  Demand  Made — His  Prom- 
ise to  Pay  to  an  Assignee  of  Claim  in  His 
Hands,  More  than  Amount  Due  Assignor,  is 
Nudum  Pactum  as  to  Excess — Parties. 

An  attorney  received  an  order  for  collection,  in 
favor  of  B.,  who  directed  the  attorney  to  retain  out 
of  the  moneys  to  be  collected,  a  debt  due  to  him  and 
another ;  afterwards,  B.  assigned  the  demand  to  T. 
to  whom  the  attorney  promised  to  pay  the  whole 
demand  when  collected ;  held,  that  the  promise  was 
nudum  pactum,  as  to  the  sum  which  B.  agreed  he 
should  retain,  and  that  he  was  bound  to  pay  no  more 
than  the  balance  after  duducting  that  sum. 

An  assignee  of  a  chose  in  action  takes  subject  to 
all  liens  against  the  assignor. 
T.,  an  assignee  of  a  demand  left  with  an  attorney  for 
collection,  assigned  it  to  another,  excepting  $50,  of 
which  the  attorney  had  notice,  and  then  received 
the  money ;  held,  that  an  action  for  money  had  and 
received  would  lie  in  the  name  of  T.  against  the  at- 
torney for  the  $50,  but  no  more  ;  and  his  assignee 
must  sue  for  the  residue ;  that  the  money  was  re- 
ceived for  the  use  of  those  who  had  right  as  assign- 
ees respectively,  but  that  neither  could  sue  till  de- 
mand made  of  the  attorney. 

An  attorney  is  not  liable  to  a  suit  for  money  col- 
lected for  another,  till  demand  made,  or  directions 
to  remit.  He  is  not  in  default,  till  he  receives  orders 
from  his  principal. 

Cltations-10  Johns.,  285. 

A  SSUMPSIT,  tried  at  the  Rensselaer  Circuit, 
ll  Nov.  1824,  before  Duer,  Circuit  J. 

Verdict  for  the  plaintiff,  subject  to  the  opin- 
ion of  the  court,  on  a  case,  which  is  fully 
stated  in  their  opinion. 

Mr.  J.  Paine,  for  the  plaintiff,  cited  Cowen 
Treat.,  68  ;  17  Johns.,  248  ;  3  B.  &  A.,  696  ;  6 
Johns.,  Ch.  858. 

Mr.  E.  Cowen,  for  the  defendant,  cited  13 
Johns.,  238. 

Curia,  per  WOODWORTH,  J.  The  declara- 
tion contains  the  usual  money  counts.  It  ap- 
peared in  evidence  that  Calvin  Barnes,  Apr. 
17,  1817,  placed  in  the  hands  of  the  defendant, 
for  collection,  an  order  drawn  on  the  Treas- 
urer of  Addison  Co.,  Vt.,  for  $203,  which  had 
been  accepted  Jan.  2,  1816.  At  the  time  Barnes 
left  the  order,  he  was  a  bankrupt ;  and  in- 
debted to  the  defendant  and  Daniel  Chipman 
$120";  and  directed  the  defendant  to  retain  that 
sum  out  of  the  money,  when  collected.  June 
26,  1822,  the  defendant  received  $252.41  on 
the  order,  and  paid  Chipman  his  share  of  the 
debt  against  Barnes,  being  $60. 

It  further  appeared,  that  shortly  before  Dec. 
3,  1817,  Barnes  assigned  to  the  plaintiff  the 
order  ;  and  Dec.  3  the  defendant  wrote  to 
the  plaintiff,  saying  that  he  might  retain  the 
defendant's  receipt  and  *keep  his  let-  [*377 
ter  as  evidence  or  his  engagement  to  pay  the 
money  to  the  plaintiff,  when  collected. 

Aug.  26,  1819,  the  plaintiff  assigned  to 
Southwick,  Cannon  &  Warren,  all  his  claim 
to  the  money,  when  collected  on  the  order,  ex- 
cept $50,  of  which  the  defendant  soon  after 
had  notice.  He  also  delivered  to  them  the  re- 
ceipt given  by  the  defendant. 
Immediately  after  the  collection  of  the  money, 
the  defendant  sent  to  Southwick,  Cannon  & 
Warren  (who  were  authorized  by  the  plaintiff 
to  receive  the  whole  amount  of  the  order)  $182.- 
41,  on  account  of  the  money  for  which  this 
action  is  commenced  ;  but  they  refused  to  re- 
ceive it,  because  the  whole  $"'252.41  was  not 
offered.  By  the  assignment  from  Barnes  to 
Taylor,  the  latter  acquired  no  other  or  greater 
right  than  the  former  possessed.  Barnes  was 
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entitled  to  all  that  remained,  after  deducting 
$120.  The  defendant  probably  wrote  the  letter 
to  the  plaintiff,  not  recollecting,  at  the  mo- 
ment, his  right  to  retain  a  part.  It  undoubt- 
edly implies  that  the  whole  amount  of  the 
order  would  be  paid  ;  and"  if  this  assumption 
is  legally  binding  the  defendant  must  submit 
to  the  loss.  Whether  Barnes  stated  to  the 
plaintiff,  at  the  time  of  the  assignment,  that 
the  defendant  had  a  lien  does  not  appear.  If 
it  was  intended  to  be  a  transfer  of  the  whole 
sum,  Barnes  committed  a  fraud,  which  we  can- 
not intend,  unless  the  fact  is  clearly  made  out. 
All  that  is  said  is,  that  he  assigned  the  order. 
In  the  absence  of  other  proof,  I  understand 
this  as  a  transfer  of  all  the  right  of  Barnes, 
or  all  that  was  due  on  the  order.  An  assign- 
ment of  the  order  merely,  without  stating  the 
sum  due  or  further  explanation,  is  an  assign- 
ment of  no  more  than  Barnes  had  a  right  to 
claim.  This  construction  is  warranted  by  the 
general  terms  of  the  assignment. 

All  this  took  place  before  the  defendant 
wrote  to  the  plaintiff.  There  is  no  proof  that 
the  defendant  in  any  manner  induced  the 
plaintiff  to  take  a  transfer  from  Barnes ;  or 
that  he  had  any  knowledge  of  the  transaction, 
previous  to  its  taking  place.  The  letter  ad- 
mits that  the  plaintiff  had  been  atMiddlebury; 
but  whether  he  then  saw,  or  conversed  with 
378*]  *the  defendant,  does  not  appear.  It 
also  states  that  after  the  plaintiff  left  that 
place,  the  defendant  informed  Barnes  that  he 
should  account  with  the  plaintiff  for  the  order. 

Was  this  previous  to  the  assignment  ?  The 
case  is  silent  as  to  that  fact.  If  it  was  previous, 
what  is  the  fair  import  of  those  expressions  as 
between  Barnes  and  the  defendant  ?  It  will 
be  remembered  that  this  declaration  was  made 
to  the  man  who  had  directed  the  defendant  to 
retain  his  own.  debt,  when  speaking  to  him  of 
accounting.  I  should  consider  it  the  same  as 
engaging  to  pay  what  Barnes  had  a  right  to 
claim.  Besides,  was  this  assurance  to  Barnes, 
such  as  it  is,  communicated  to  the  plaintiff  be 
fore  he  accepted  a  transfer;  and  was  he  thereby 
induced  to  purchase  ?  No  such  facts  were 
given  in  evidence.  The  defendant,  then,  was 
under  no  legal  or  moral  obligation  to  pay  more 
than  the  balance  remaining  after  satisfying 
himself.  I  admit  he  did  promise  to  pay  the 
plaintiff  the  whole  ;  but  where  is  the  consider 
ation  for  such  a  promise  ?  I  have  not  dis- 
covered any.  There  was  no  benefit  to  the  de- 
fendant ;  and  it  is  not  shown  that,  in  conse- 
quence of  any  act  or  thing  done  by  the  defend- 
ant, the  plaintiff  was  injured.  The  promise 
was  entirely  gratuitous.  But  it  is  said  the  prom- 
ise was  a  waiver  of  a  lien.  The  same  difficul- 
ties, however,  lie  in  the  plaintiff's  way.  He 
did  not  waive  it  before  the  assignment  ;  and  if 
after,  there  is  no  consideration  for  the  agree- 
ment to  waive  the  lien.  It  will  not,  I  appre- 
hend, be  contended,  that  in  this  case  there  is 
any  substantial  difference  between  a  promise 
to  pay  the  face  of  the  order,  and  a  promise  to 
waive  the  lien.  The  result  would  be  the  same. 
My  opinion  is  that  the  promise,  being  a  wndurn, 
pactum,  the  defendant  was  entitled,  by  law,  to 
retain  $120. 
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The  next  question  is:  Can  the  plaintiff  sus- 
tain an  action  for  that  portion  of  the  money 
assigned  to  Southwick,  Cannon  and  Warren  1 
It  is  to  be  observed  that  the  action  is  not 
founded  on  any  written  contract  or  chose  in 
action,  where  the  right  of  the  trustees  to  sue  in 
his  own  name,  for  the  benefit  of  the  cestui  que 
trust,  is  unquestionable;  but  it  is  an  action  for 
money  had  and  received,  founded  on  an  im- 
plied promise.  In  this  form  of  action,  the 
plaintiff  can  only  *recover  what  has  [*379 
been  received  for  him.  He  is  not  connected 
with  Southwick,  Cannon  &  Warren.  He  re- 
serves to  himself,  by  the  assignment,  $50,  and 
transfers  to  them  the  right  of  receiving  the 
residue.  Of  this  the  defendant  had  notice  be- 
fore the  money  was  received  on  the  order,  and 
became  answerable  to  them  for  so  much  money 
as  he  received  for  their  use.  The  two  claims 
are  distinct,  and  cannot  be  recovered  in  one- 
suit.  It  has  already  been  shown  that  the  de- 
fendant was  entitled  to  deduct  $120 ;  so  that 
the  claim  of  Taylor,  the  now  plaintiff,  was 
$132,41.  After  his  assignment,  it  became  the 
duty  of  the  defendant  to  pay  the  plaintiff  $50 
when  demanded,  the  defendant  having  notice 
that  the  transfers  was  made  with  this  exception. 
The  assignees  were  entitled  to  the  residue  only, 
being  $80.41.  I  am  of  opinion  that  the  defend- 
ant is  liable  to  the  plaintiff  for  $50,  whenever 
the  same  is  demanded,  or  if  the  defendant  re- 
fuses to  remit  the  same  as  the  plaintiff  shall 
direct. 

The  remaining  inquiry  is,  whether  the  de- 
fendant is  liable  to  this  action  for  the  $50. 
The  defendant  was  the  attorney  or  agent  of  the 
plaintiff,  and  held  the  money  in  that  capacity. 
No  laches  are  shown  on  the  part  of  the  de- 
fendant, or  unwillingness  to  pay.  It  does  not 
appear  that  the  plaintiff  ever  demanded  pay- 
ment, or  requested  the  money  to  be  remitted. 
The  offer  to  pay  the  balance  to  Southwick, 
Cannon  &  Warren  immediately  after  it  was 
due,  shows  a  solicitude  in  the  defendant  to  dis- 
charge himself  from  the  trust.  They  were  au- 
thorized to  receive  as  well  the  plaintiff's  share 
as  their  own, and  refused  to  accept  all  that  could 
be  legally  claimed.  The  defendant  was  not 
liable  to  an  action.  To  support  it  would  be  in 
opposition  to  the  nature  of  the  trust  the  defend- 
ant had  assumed  as  well  as  against  justice  and 
good  faith,  until  he  had  refused  to  pay,  or  re- 
mit, according  to  instructions.  This  case  is 
analogous  to  that  of  Fen-is  v.  Paris,  10  Johns., 
285,  where  it  was  held  that  a  factor  or  consign- 
ee, apprising  his  principal  of  the  sale  of  goods 
consigned  to  him, may  wait  to  receive  directions 
as  to  the  mode  of  remitting  the  net  proceeds; 
and  is  not  liable  to  an  action,  until  a  default  on 
his  part  in  remitting  or  paying  the  proceeds. 
*according  to  the  order  of  his  princi-  [*38O 
pal.  I  am  of  opinion  that  judgment  of  nonsuit 
be  entered. 

Rule  accordingly. 

Cited  in— 5  Wend.,  347;  7  Wend.,  321;  15  Wend.,  305; 
23  Wend.,  531;  24  Wend.,  205;  5  Hill.  397;  45  N.  Y.,738; 
76  N.  Y.,  356;  1  Keyes,  202;  2  Abb.  App.  Dec.,  309;  14 
Hun,  359;  36  Barb.,  664;  2  Abb.  Pr.,  304;  4  Sand.,  594; 
4  E.  D.  S.,  496;  Hemp.,  666;  56  111.,  159;  5  Kan.,  67;  48 
Pa.,  526;  40  Am.  Dec.,  360;  8  Am.  Hep.,  682  (56  111., 
156);  38  Am.  Rep.,  426  (83  N.  Y.,  318). 
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THE  GLOBE  INSURANCE  COMPANY 
LANSING. 

Foreclosure  and  Sale  of  Mortgaged  Premises,  Ex- 
tinguishes Debt  only  to  extent  of  Amount  Real- 
ized. 

After  a  foreclosure  and  sale  upon  a  mortgage,  for 
a  less  sum  than  will  satisfy  the  amount  of  the  mort- 
gage debt,  the  mortgagee  may  prosecute  at  law,  on 
his  bond,  for  the  balance. 

Citations— 3  Johns.  Ch.,  331;  2  Dick.  551,  785;  2  Br. 
%C.  C..  125;  13  Ves.,  204.  205;  2  Gall.,  152;  3  Mass.,  562. 

ON  demurrer  to  the  plaintiff's  replication. 
The  declaration  was  in  debt  on  bond;  to 
which  the  defendant  pleaded,  that  the  bond 
was  executed  concurrently  with  and  as  collat- 
eral security  to  a  mortgage;  that  the  mortgage 
was  foreclosed  in  chancery,  and  the  mortgaged 
premises  sold,  whereby  the  debt  was  satisfied; 
and  the  plaintiff  replied  that  the  premises  did 
not  sell  for  sufficient  to  satisfy  the  bond  and 
mortgage,  and  showed  that  more  than  $4,000 
were  unpaid  by  the  sale  or  otherwise. 

General  demurrer  and  joinder. 

Mr.  J.  Lansing,  Jr. ,  in  support  of  the  demur- 
rer, said  the  question  was,  whether  after  a  fore- 
closure and  sale  of  mortgaged  premises,  the 
mortgagee  could  prosecute  on  the  bond.  I  do 
not  find  any  adjudged  case  upon  this  question; 
nor  is  it  determined  by  any  statute.  At  com- 
mon law,  if  the  money  was  not  paid  at  or  be- 
fore the  day,  the  mortgage  estate  become  ab- 
solute. (Pow.  on  Mort.,  7-10;  Id.,  438.)  This 
was  esteemed  a  harsh  consequence,  and  chan- 
cery interposed  but  the  mortgage  and  bond 
being  both  executed  at  the  same  time,  were 
deemed  but  one  instrument;  and  all  the  mort- 
gagee could  do  was  to  make  his  election,  ei- 
ther to  take  the  land,  or  proceed  at  law  for  the 
money.  Chancery  would  not  allow  him  to  do 
both.  The  law  would  not  allow  this.  If  he 
took  the  land,  it  was  a  satisfaction;  and  if  he 
obtained  the  money,  it  discharged  the  land.  If 
he  went  to  the  land,  he  was  bound  to  take  the 
whole  or  none.  The  money  was  divisible,  but 
not  the  land.  This  is  the  course  of  the  court 
of  chancery  in  England.  (1  Eq.  Cas.  Abr.,  317; 
2  Br.  C.  C.,  155,  156;  Id.,  107;  13  Ves.,  198, 
381*]  200;  2  Dick.,  551;  *785;  8  Ves.,  527.) 
The  action  there  opens  the  foreclosure;  but  in 
this  State  it  can  do  no  such  thing,  after  a  sale 
upon  the  Statute.  The  estate  is  gone  into  the 
hands  of  a  purchaser.  The  party  has  put  it 
out  of  his  power  ever  to  restore  it.  The  decla- 
ration of  Kent,  late  Chancellor  (3  Johns.  Ch., 
831),  that  the  bond  may  be  sued  after  foreclos- 
ure, was  merely  obiter;  and  Story's  opinion 
there  cited  went  much  on  the  local  law  of  Mass. 

Mr.  J.  L.  Wendell,  contra,  should  rely  upon 
the  opinion  of  Kent,  late  Chancellor,  and  the 
authorities  cited  by  him  in  Dunkley  v.  Van 
Buren,  3  Johns.  Ch.,  330.  That  opinion,  he 
said,  will  be  found  to  be  very  ably  supported 
by  Story  «/.,  in  Hatch  v.  While,  2  Gall.,  152. 

Curia,  per  SAVAGE,  Ch.  J.  The  question 
presented  is,  whether  a  foreclosure  and  sale  of 
the  premises  mortgaged  as  a  collateral  security, 
is  an  extinguishment  of  the  debt  due  on  the 
bond.  It  most  clearly  is  not,  any  further  than 
to  the  extent  of  the  money  produc-cd  by  the  sale 
of  the  mortgaged  premises.  In  the  case  of 
Dunkley  v.  Van  Bvren,  3  Johns.  Ch.,  331,  the 
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late  Chancellor  Kent  says:  "It  seems  to  be  gen- 
erally admitted  in  the  books  that  the  mort- 
gagee may  proceed  at  law  on  his  bond  or  cove- 
nant, at  the  same  time  that  he  is  prosecuting  on 
his  mortgage  in  chancery;  and  that  after  fore- 
closure here,  he  may  sue  at  law  on  his  bond  for 
the  deficiency."  He  cites  many  of  the  cases 
cited  at  the  bar;  and  those  cases  certainly  sup- 
port the  doctrine. 

In  Aylet  v.  Hill,  2  Dick.,  551,  Ld.  Thurlow 
held  that  a  mortgagee  might  proceed  on  his 
bond, notwithstanding  he  had  obtained  a  decree 
of  foreclosure;  and  denied  an  injunction  to 
stay  proceedings  at  law.  Afterwards  in  Took 
\- ,  Id.,  785,  A.  D.  1784,  the  same  ques- 
tion came  before  him;  and  he  decided  that  so 
long  as  the  mortgagee,  after  foreclosure,  re- 
mained in  possession  of  the  mortgaged  prem- 
ises, he  must  take  the  pledge  as  a  satisfaction; 
but  if  he  sold  the  estate  fairly,  and  it  did  not 
produce  sufficient  to  pay  the  debt,  he  had  a 
right  to  bring  an  action  against  the  mortgagor, 
to  recover  the  deficiency.  Two  years  after- 
wards, *he  adhered  to  the  same  opinion  [*382 
in  the  case  of  Tooke  v.  Hartley,  2  Bro.  C.  C., 
125.  In  the  case  of  Perry  v.  Barker,  13  Ves., 
204,  205,  Ld.  Erskine  decreed  a  perpetual  in- 
junction, where  a  mortgagee  had  taken  posses- 
sion under  a  foreclosure,  though  he  had  after- 
wards sold  the  estate  at  auction,  for  less  than 
the  amount  due.  Yet  he  seems  to  admit  that 
had  the  decree  been  for  a  sale  instead  of  a  fore- 
closure, as  practiced  in  Ireland,  the  proper 
course  would  be, if  thesale  produced  more  than 
the  debt,  to  decree  the  surplus  to  the  mort- 
gagor; and  if  less,  then  to  allow  the  mortgagee 
to  proceed  on  his  bond  for  the  difference. 

The  whole  subject  has  been  very  fully  and 
ably  discussed  by  Mr.  Justice  Story,  in  the  case 
of  Hatch  v.  White,  2  Gall.,  152,  where  the  prin- 
ciple is  established,  that  the  mortgagee  is  enti- 
tled to  recover,  on  the  accompanying  security, 
the  deficiency  of  the  mortgaged  property  to  pay 
the  debt,  calculating  its  value  at  the  time  of 
the  actual  extinction  of  the  equity  of  redemp- 
tion. In  that  case,  there  had  been  no  actual 
sale;  but  the  creditor  had  taken  possession.  In 
Am&ryv.  Fairbanks,  3  Mass.,  562,  the  plaintiff 
had  execution  for  the  balance  due  on  the  bond, 
deducting  the  value  of  the  land  after  foreclos 
ure,  according  to  appraisement. 

The  plaintiffs  are  entitled  to  judgment,  with 
leave  to  the  defendant  to  withdraw  his  demur- 
er, and  rejoin  in  20  days,  on  pavment  of  costs. 

SUTHERLAND,,/.,  being  related  to  the  defend- 
ant, gave  no  opinion. 

Judgment  for  the  plaintiff*.  * 

Cited  in— 4  Wend.,  384;  21  Wend.,  270;  2  N.  Y.,  340; 
39  Am.  Dec.,  348  (5  Ala.,  787). 


•JACKSON,  ex  dem.  EDSON  and    [*383 

(JOATE8, 
C. 

GAGER. 

/.  Witnesses  to  Deed  or  Pinrer  of  Attorney — 
Absence  of  all  must  be  Arcounted  fur.  2. 
Awards —  Vmd.  by  Dissent  of  One  Arbitrator — 
Dissent  must  /*•  made  irhen  Airanl  is  A/A- 
linked. 

Win  TV  there  an'  govern!  sulwcrlblng  wltncmea  to 
a  deed,  or  power  of  attorney,  it  is  not  enough  to 
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prove  one  of  them  dead,  or  out  of  the  jurisdiction 
of  the  court,  and  then  prove  his  handwriting:,  with 
that  of  the  party;  but  the  absence  of  all  must  be 
accounted  for;  as  that  they  are  dead,  or  out  of  the 
jurisdiction  of  the  court,  or,  on  diligent  inquiry, 
cannot  be  found. 

Semb.  that  an  award,  on  parol  submission,  as  to 
the  boundaries  or  location  under  a  deed  of  land  is 
binding1  in  an  action  of  ejectment. 

To  avoid  an  award  by  dissent  of  one  of  the  arbi- 
trators.be  must  dissent  when  the  award  is  published . 

Citations— 1  Phil.  Ev.,  169, 362;  7  T.  R.,  261,  262  n.  c ; 
11  Johns.,  64;  1  Bos.  &  P.,  360;  2  East,  183;  3  Binn.,  192; 
2  Cai.,  198;  3  East,  15;  15  East,  100;  4  Dall.,  120:  Add.. 
216, 219;  Kyd.  Aw.,  106,  62  n.  d ;  15  Johns.,  197,  497;  2 
Cow..  650. 

EJECTMENT,  for  land   in  Willsborough, 
Essex  Co. ;  tried  at  the  circuit  in  that  county, 
June  30,  1824,  before  Nelson,  Circuit  J. 

On  the  trial,  it  was  admitted  that  one  James 
Ross  conveyed  certain  lands  granted  to  him  by 
a  patent,  including  the  premises  in  question, 
to  John  Goodrich  and  William  Wilson,  who 
made  partition — Goodrich  taking  the  west,  and 
Wilson  the  east  half,  which  east  half  contained 
the  premises  in  question.  The  partition  deeds 
contained  this  reservation:  "and  the  said  Will- 
iam Wilson,  for  himself,  his  heirs  and  assigns 
doth  covenant,  grant  and  agree  with  the  said 
Goodrich,  his  heirs  and  assigns,  by  these  pres- 
ents, that  the  said  William  Wilson  will  leave 
out  of  his  part  of  the  tract  of  land  which  was 

§  ranted  by  James  Ross,  as  aforesaid,  two  hun- 
red  feet  of  land  up -the  River  Boquet,  from 
the  falls;  and  two  hundred  feet  below  the  falls, 
and  as  many  feet  back  from  the  said  river  as 
shall  contain,  in  the  whole,  twenty  acres  of 
ground,  to  be  in  common  for  them,  the  said 
William  Wilson  and  John  Goodrich,  and  their 
heirs  and  assigns  forever."  The  lessors  of  the 
plaintiff  derived  title  to  the  west  half  from 
Goodrich;  and  Wilson  conveyed  the  east  half 
to  Obadiah  Thayer,  under  whom  the  defend- 
ant claimed  to  hold  as  lessee.  The  only  ques- 
tion was,  in  what  shape  the  common  lot  was  to 
be  located. 

This  depended  much  on  a  submission  of 
these  boundaries  to  arbitration,  by  Ralph  Has- 
call,  deceased,  as  attorney  of  Obadiah  Thayer, 
by  which  the  lessors  of  the  plaintiff  contended 
Thayer  was  concluded. 

To  prove  the  power,  Henry  H.  Ross,  the  ad- 
ministrator of  Hascall,  was  called  as  a  witness; 
who  swore  that  he  found  the  power  among  the 
papers  of  Hascall ;  that  he  never  saw  the  pow- 
er before  H's  death.  Nathl.  T.  Thayer  and  I. 
F.  Thompson  were  the  subscribing  witnesses. 
David  Thayer,  a  witness  for  the  plaintiff, 
384*]  swore  ttfat  he  knew  *Nathl.  T.  Thayer 
when  alive,  who  lived  and  died  in  Boston  ;  and 
proved  his  handwriting,  and  that  of  Obadiah 
Thayer,  the  principal,  who  was  described  in 
the  power,  as  of  Newton,  in  the  County  of 
Middlesex,  and  Commonwealth  of  Mass.  No 
proof  was  adduced  to  prove  the  death,  resi- 
dence or  handwriting  of  Thompson,  the  other 
subscribing  witness. 

The  defendant's  counsel  objected  to  the  pow- 
er as  not  sufficiently  proved,  but  it  was  admit- 
ted by  the  judge,  and  read  in  evidence. 

A  parol  submission  under  it,  was  then  of- 
fered to  be  proved  by  the  plaintiff,  to  Reuben 
Whallon,  Ezra  C.  Gross,  and  Thomas  Slower, 
Esqrs.  This  was  objected  to,  but  admitted  by 
the  judge. 
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The  award  made,  decided  that  the  premises 
in  question  were  within  the  common  lot  de- 
scribed in  the  partition  deeds. 

Slower  did  not  dissent  from  the  award  at 
the  time  it  was  declared.  He  declared  the 
award  himself,  but  it  was  not  remembered 
whether  he  declared  it  as  the  award  of  the  ma- 
jority or  not. 

The  defendant  offered  to  show  that  he  dis- 
sented ;  but  the  judge  overruled  this,  unless  it 
could  also  be  shown  that  he  declared  his  dis- 
sent at  the  time  when  the  award  was  published^ 

The  judge  expressed  an  opinion  that  the 
award  was  valid,  though  by  parol ;  and  the 
jury  found  for  the  plaintiff,  for  one  undivided 
half  of  the  premises  in  question. 

Mr.  S.  A.  Foot,  for  the  defendant,  moved 
for  a  new  trial : 

1.  On  the  ground  that  the  power  was  not  le- 
gally proved.     (2  Phil.  Ev.,  362  ;  2  East,  183.) 

2.  That  the  award  not  being  in  writing,  and 
relating  to  lands,  was  not  valid.     (15  Johps., 
197  ;  Id.,  200,  note,  and  the  cases  there  cited.) 
To  conclude  as  to  lands,  he  said,  an  award 
must  operate  by  estoppel ;  and  all  the  cases 
where  this  is  held,  are  of  bonds  under  seal. 
A  parol  submission  is  within  the  Statute  of 
Frauds,  1  R.  L.,  78.     The  effect  contended  for 
is  the  transfer  of  title  in  land — a  possessory  in- 
terest at  least. 

*3.  The  award  being  by  only  two  of  [*385 
the  arbitrators,  without  any  agreement  to  this 
effect,  is  void. 

Mr.  Z.  R.  Shipherd,  contra.  The  title  was 
admitted  by  the  parties  ;  and  in  order  to  locate 
under  it,  they  submitted  to  an  arbitration.  To 
be  void  within  the  statute,  it  must  relate  to  the 
title.  Any  act  of  the  parties,  in  pais,  as  a 
parol  agreement,  or  making  a  fence,  should 
conclude  as  to  boundaries  or  location.  A  par- 
tition may  be  made  by  parol. 

The  power  was  made  in  Mass.;  the  party 
who  executed  it  resided  there  ;  and  it  is  fairly 
to  be  intended  that  both  the  witnesses  resided 
there  also.  Thompson  was  a  person  wholly 
unknown  to  us  ;  and  under  the  circumstances, 
the  evidence  of  the  handwriting,  both  of  the 
party  and  one  of  the  witnesses  should  be  re- 
ceived as  satisfactory. 

Stower's  dissent  was  of  no  avail,  unless  de- 
clared at  the  time  of  publication. 

Mr.  Foot,  in  reply,  said  an  actual  assent  of 
all  the  arbitrators  should  be  shown.  Mere  si- 
lence at  the  time  of  publication  is  not  enough. 
An  award  is  not  like  the  verdict  of  a  jury  de- 
livered by  the  foreman.  They  are  appointed, 
by  the  law,  arbitrators  by  the  parties. 

Curia,  per  SUTHERLAND,  J.  The  power  of 
attorney  from  Obadiah  Thayer  to  Ralph  Has- 
call was  not  sufficiently  proved.  It  was  at- 
tested by  two  subscribing  witnesses.  The 
handwriting,  of  the  party  who  executed  the 
power  and  of  one  of  the  subscribing  wit- 
nesses, was  proved  ;  they  both  being  resident 
in  the  State  of  Mass.  No  account  whatever 
was  given  of  the  other  subscribing  witness. 
This  should  have  been  done. 

The  general  rule  is,  that  where  there  are  sev- 
eral witnesses  to  a  deed,  it  may  be  proved  by 
one  of  them.  If  none  of  them  are  in  being,  or 
from  any  other  sufficient  cause,  cannot  be  pro- 
duced, proof  of  the  signature  of  one  of  them  is 
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sufficient.  (1  Phil.  Ev.,  169.)  But  before  evi- 
dence can  be  given  of  the  handwriting  of 
either  of  the  witnesses,  some  account  must  be 
given  of  all  of  them  ;  as  that  they  are  dead  or 
beyond  the  jurisdiction  of  the  court ;  or  that 
386*]  upon  diligent  *inquiry,  nothing  can  be 
heard  of  them ;  7  T.  R,  261,  262  ;  though  I 
admit  the  rule  has  been,  under  peculiar  circum- 
stances, somewhat  relaxed,  as  in  case  of  an 
ancient  deed.  Jackson  v.  Burton,  11  Johns., 
64.  In  Wattis  v.  Delancey,  7  T.  R.,  262,  note  c, 
the  action  was  brought  on  a  bond,  executed  at 
N.  Y.  and  attested  by  two  witnesses,  Riving- 
ton  and  Moreton.  After  the  handwriting  of 
the  obligor  and  of  Rivington  had  been  proved, 
Ld.  Kenyon  held  the  proof  deficient,  unless 
some  account  was  given  of  the  other  witness. 
It  was  then  proved  that  there  had  been  a  man 
of  the  name  of  Moreton,  a  clerk  in  the  store  of 
Rivington,  at  N.  Y.  Ld.  Kenyon  held  this 
sufficient,  it  being  a  foreign  transaction.  And 
vide  Adam  v.  Kers,  1  Bos.  &  P.,  360.  In  Cun- 
liffe  v.  Sefton,  2  East,  183,  proof  of  the  hand- 
writing of  one  of  the  subscribing  witnesses  was 
admitted,  after  it  had  been  proved  that,  upon 
diligent  inquiry,  no  trace  of  the  other  witness 
could  be  obtained.  But  without  such  evidence 
the  proof  would  clearly  have  been  held  defect- 
ive. And  vide  Clark  v.  Anderson,  3  Binn.,  192; 
1  Phil.  Ev.,  362,  N.  Y.  ed.  of  1816,  and  the 
cases  there  cited. 

Here  no  inquiry  was  made  for  Thompson. 
For  aught  that  appears,  he  may  have  been 
within  the  jurisdiction  of  the  court,  at  the  time 
of  the  trial ;  and  his  attendance  might  have 
been  enforced  by  the  ordinary  process.  A  prop- 
er foundation,  therefore,  was  not  laid  for  the 
admission  of  secondary  evidence. 

I  am  inclined  to  think,  without,  however, 
intending  to  express  a  definitive  opinion  upon 
the  subject,  that  the  submission  and  award, 
though  relating  to  real  estate,  and  by  parol, 
were  valid,  and  not  within  the  provisions  of 
the  Statute  of  Frauds. 

The  object  of  the  submission  was  to  ascer- 
tain and  settle  the  true  location  of  a  particular 
lot,  of  which  the  parties  to  the  submission 
were  joint  proprietors  ;  the  surrounding  or  ad- 
joining lots,  or  some  of  them,  belonging  to 
them  in  several ty.  It  was,  then,  an  agreement 
that  the  arbitrators  named  should  determine 
the  boundaries  of  the  common  lot,  according 
to  the  description  in  the  partition  deed  of  the 
patent,  under  which  both  parties  derived  their 
887*]  title.  The  title  to  *the  common  lot  was 
not  in  question.  It  was  admitted  to  be  in  the 
parties  jointly. 

In  Jackwnv.  Dysling,  2  Cai.,  198,  it  was  held 
that  a  parol  agreement  bet  ween  the  proprietors 
of  two  adjoining  lots,  to  abide  by  a  certain 
division  line,  though  it  did  not  pass  the  land, 
was  sufficient  to  prevent  either  party  from 
claiming  in  ejectment  contrary  to  it;  and  that 
it  was  not  within  the  Statute  of  Frauds. 

Spencer,  J.,  says  an  agreement  by  parol  to 
the  settlement  of  a  line  appears  to  me  effectual 
and  not  liable  to  any  objection,  on  the  score  of 
the  Statute  of  Frauds  and  perjuries.  Thomp- 
son, ./.,  observes,  the  submission  to  two  sur- 
veyors, and  their  decision  thereupon,  cannot 
be  considered  as  extending  to  the  title  of  the 
land,  or  to  have  the  operation  of  a  conveyance. 
The  submission  was  of  a  mere  matter  of  fact, 
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to  ascertain  where  the  line  would  run  on  ac- 
tual survey,  beginning  at  a  place  agreed  on  be- 
tween the  parties.  Livingston,  J.,  considered 
the  agreement  within  the  Statute  of  Frauds. 

If  a  parol  agreement  between  the  parties, 
fixing  the  location  or  boundaries  of  a  lot,  is 
valid,  a  similar  agreement,  that  certain  per- 
sons, named  by  them,  shall  ascertain  and  deter- 
mine the  true  location,  would  seem  to  be  equal- 
ly exempt  from  the  operation  of  the  Statute  of 
Frauds. 

An  award,  whether  it  relates  to  the  title,  the 
possession,  or  the  location,  or  boundaries  of 
land,  has  not  the  operation  of  a  conveyance. 
But  the  parties  are  concluded  by  their  agree- 
ment from  disputing  the  location,  or  bound- 
aries, or  title,  as  settled  by  the  arbitrators.  Its 
operation  is  in  the  nature  of  an  estoppel.  Doe 
v.  Rosser,  3  East,  15  ;  Hunter  v.  Rice,  15  East, 
100  ;  Callioun's  Lessee  v.  Dunning,  4Dall.,  120  ; 
Lessee  of  Dixon  v.  Morehead,  Add.,  216,  219. 
The  award  in  such  cases  is  not  offered  as  evi- 
dence of  title  ;  but  to  prevent  either  party  to  it 
from  setting  up  a  title,  &c. ,  which  had  been 
negotiated  by  the  award.  Kyd  Aw.,  Phil,  ed., 
1808,  62,  note  d;  Sellick  v.  Addams,  15  Johns., 
197  ;  Shepard  v.  Ryers,  Id.,  497,  and  cases 
there  cited  :  Cox  v.  Jogger,  2  Cow.,  650. 

The  evidence,  offered  to  show  that  Slower 
one  of  the  arbitrators  dissented  from  the  award, 
was  properly  rejected.  *It  did  not  go  [*388 
to  establish  the  fact  that  he  did  not  unite  in 
making  the  award,  or  that  he  dissented  from 
it  at  that  time,  but  merely  that  he  differed  in- 
opinion  with  the  other  arbitrators. 

It  was  clearly  proved  that  he  was  present 
when  the  award  was  published,  and  I  think 
the  evidence  warrants  the  belief  that  he  pro 
nounced  the  award  as  the  decision  of  the  arbi- 
trators. This  is  sufficient  to  constitute  it  the 
award  of  all  the  arbitrators  ;  Kyd  on  Aw.,  106; 
which,  on  such  a  submission,  is  undoubtedly 
necessary. 

But  a  new  trial  must  be  granted  on  the  first 
ground. 

New  trial  granted. 

Cited  in— 12  Wend.,  583 ;  13  Wend.,  198;  32  N.  Y., 
568 ;  10  Barb.,  346 ;  20  Barb.,  489 :  80  111.,  30. 


GILLIS,  Widow,  Demandant, 

v. 
BROWN,  Tenant. 

No  Dower  in  Estate  Per  Auter  Vie. 

Dower  cannot  be  had  of  an  estate  pur  auter  vie. 

If  not  devised,  such  an  estate  groes  to  the  exec- 
utor, and  is  assets  in  his  hands. 

One  buys  land  under  an  cxecutioiuvKuinst  tenant 
by  the  curtosy  initiate :  the  former  is  tenant  per 
outer  vie ;  and  his  widow  notdowable. 

Citations— Stat.,  29  Car.  II..  ch.  3,  [sec.  12;  4  T.  R., 
229 ;  Act,  1  It.  I,..  365,  sec.  4. 

DOWER,  of  land  in  Argyle,  Washington  Co., 
tried  at  the  Washington  Circuit,  Jan.  5, 
1824,  before  Walworth,  Circuit  J. 

At  the  trial,  the  demandant  deduced  a  title 
to  her  husband,  Archibald  Gillis,  in  his  life- 
time, by  a  sheriff's  sale  and  conveyance  in  fee. 
to  him,  under  executions  on  judgments  dock- 
eted Dec.  20,  1816,  against  Brown,  the  tenant; 
and  rested. 

The  tenant  then  proved  a  deed  from  one 
Reed,  Middleton  ami  others  to  Duncan  Camp 
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bell,  in  fee  simple,  including  the  premises  in 
question.  That  Campbell  died  about  20  years 
before  the  trial,  leaving  Elizabeth  and  Nancy, 
his  daughters,  and  heirs  at  law.  That  Nancy 
intermarried  with  Brown,  the  tenant,  previous 
to  1816  ;  and  is  still  living,  having  several  chil- 
dren by  Brown.  That  he  took  possession,  and 
claimed  title  to  the  premises  in  question,  in 
right  of  his  wife  merely. 

verdict  for  the  demandant,  subject  to  the 
opinion  of  the  court. 

Messrs.  D.  Russell  and  8.  Stevens,  for  the  de- 
mandant. Archibald  Gillis  acquired  an  estate 
389*]  under  the  sheriff's  sale,  of  *which  his 
widow  is  dowable.  (1  R.  L.,  56,  sec.  1.)  The 
deed  was  to  him  and  his  heirs,  and  the  estate 
not  having  been  devised,  his  heirs  would  take 
as  special  occupants.  Atkinson  v.  Baker.  4  T. 
R.,  229  :  Doe  v  Luxton,  6  Id.,  289.  And  when 
the  heir,  as'such,  is  entitled  to  take,  the  widow 
is  dowable. 

Though  he  had  a  freehold  defeasible,  his 
wife  shall  take,  till  it  be  defeated.  Vin.  Abr., 
Dower,  G,  pi.  14;  Seymor's  case,  10  Rep.,  95, 
96;  Plowd.,  555,  557. 

Mr.  P.  8.  Parker,  Mr.  A.  Spencer  same  side, 
contra.  Brown  was  a  mere  tenant  by  the  cur- 
tesy  initiate  ;  and  at  most,  Gillis  could  acquire 
and  hold  no  more  than  an  estate  pur  autre  me. 
Clearly,  at  common  law,  the  widow  would  not 
be  dowable  of  such  an  estate  (2  Saund,  46,  note 
5  ;  Co.  Litt.,  32  a;  2  Bl.  Com.,  129  ;  Litt.,  sec. 
9;  3  P.  Wms.,  263  ;  1  R.  L.,  365,  sec.  4);  and 
'the  Statute,  1  R.  L.,  56,  gives  no  greater  right, 
It  was  passed  merely  with  a  view  to  the  rem- 
edy, leaving  the  rights  of  the  widow  precisely 
as  they  were  before. 

Curia,  per  WOODWORTH,  J.  The  husband 
of  the  demandant  had  not  an  estate  that  could 
descend  to  his  heirs.  It  was  pur  autre  vie.  By 
the  English  Statute,  29  Car.  2,  ch.  3,  sec.  12, 
such  an  estate  descends  to  the  heir,  if  it  comes 
to  him  as  a  special  occupant.  It  was  enacted 
to  prevent  the  mischief,  which  previously  ex- 
isted, that  where  no  special  occupant  was  des- 
ignated by  the  grant,  it  belonged  to  the  person 
who  first  took  possession.  (4  T.  R.,  229.)  This 
Act  enables  the  proprietor  to  devise  the  estate; 
but  when  no  devise  is  made,  it  is  chargeable 
in  the  hands  of  the  heir,  if  it  comes  to  him  by 
reason  of  a  special  occupancy  as  assets  by  de- 
scent, as  in  case  of  lands  in  fee  simple  ;  and  if 
there  be  no  special  occupant,  it  shall  go  to  the 
executor  and  be  assets.  Our  Act,  1  R.  L.,  365, 
sec.  4,  declares  that  estates  of  this  description 
shall  be  devisable  ;  and  if  no  devise  be  made, 
they  shall  go  the  executor  or  administrator,  to 
39O*]  *be  applied  and  distributed  as  part  of 
the  personal  estate.  The  consequence  is,  the 
demandant  is  not  entitled  to  dower  ;  and  the 
tenant  is  entitled  to  judgment. 

Judgment  for  the  tenant. 


RUSSELL  v.  GIBBS. 

Dormant  Executions — Indulgence  of  Six  Months, 
held  not,  per  se,  Fraudulent — Plaintiff  Pur- 
chaser on  his  own  Execution — Not  Bound  to 
Pay  Money. 

.  A  levy  on  a  fi.  fa.  by  the  deputy  of  a  sheriff,  is  a 
constructive  levy,  on  the  same  property,  of  a  sub- 
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sequent./!. fa.  delivered  to  another  deputy  of  the 
same  sheriff.  And  this,  though  the  property  first 
levied  upon  he,  afterwards,  before  the  delivery  of 
the  second  execution,  removed  into  another  State 
and  remain  there  till  after  the  return  day  of  the 
second  execution. 

A  fl.  fa.  does  not  become  dormant  or  fraudulent, 
as  to  subsequent  executions,  by  the  mere  indul- 
gence or  negligence  of  the  sheriff  to  proceed  and 
sell,  without  any  act  of  the  plaintiff. 

A  plaintiff  bidding  on  his  own  execution  is  not 
bound  to  pay  the  money. 

But  if  there  be  a  dispute  between  him  and  other 
creditors,  as  to  which  execution  the  money  is  to  ap- 
ply, semb.  the  sheriff  may  refuse  the  plaintiff's  bid  ; 
or  refuse  to  deliver  the  property  till  the  money  be 
paid ;  and  proceed  to  sell  again  if  it  be  not  paid  ac- 
cording to  the  bid  made. 

But  if  he  sell  and  deliver  the  property  to  the 
plaintiff  he  cannot  maintain  an  action  for  the  price 

Citations— 2  Johns.,  422 :  Free,  in  Ch.,  286,  287  :  2  T . 
R.,  596:  1  Vern.,  245;  7  Mod.,  37;  8  Johns..  20  ;  11 
Johns.,  112;  17  Johns.,  274;  3  Cow.,  279;  19  Johns., 
92;  IT.  R.,  729. 

IN  ERROR  from  the  Washington  C.  P., 
Gibbs  sued  Russell,  in  a  justice's  court, 
for  the  price  of  a  mare  sold  and  delivered  by 
Gibbs,  as  Sheriff  of  Washington  Co.,  on  an 
execution,  to  Russell,  who  bid  off  and  received 
the  mare.  The  justice  having  rendered  judg- 
ment for  Gibbs,  Russell  appealed  to  the  Wash- 
ington C.  P.,  where  the  judgment  was  also  for 
Gibbs  ;  whence  Russell  brought  error  to  this 
court  upon  a  bill  of  exceptions,  presenting  the 
following  facts  : 

Russell  was  the  owner  of  a  judgment  ren- 
dered by  the  Washington  C.  P.  in  favor  of 
Lane  against  Nichols.  A.fi.fa.  on  this  judg- 
ment, tested  in  August  Term,  1818,  of  the 
Washington  C.  P.  and  returnable  in  Decem- 
ber Term  of  the  same  year,  was  levied  on  the 
mare  in  question,  about  the  5th  of  Sept.,  of 
the  same  year,  by  S.,  a  deputy  of  Gibbs.  Af- 
terwards, M.,  another  deputy  of  Gibbs,  re- 
ceived another  fi.  fa.  against  Nichols  in  favor 
of  Lacy,  issued  from  the  Washington  C.  P., 
tested  Mar.  10,  1819,  and  returnable  the  last 
Tuesday  of  May,  in  the  same  year,  which  he 
levied  on  the  personal  property  of  Nichols, 
May  14,  1819  ;  but  did  not  finti  the  mare  ;  she 
having  been,  before  the  receiptof  theexecution 
by  M.,  removed  by  Nichols  into  the  State  of 
Vt. ;  where  she  remained  till  June  20,  1819; 
*when  she  was  brought  back  to  Wash-  [*391 
ington  Co. ,  being  after  the  return  day  of  Lacy's 
execution.  M.  advertised  Nichols'  property 
to  be  sold  June  21,  1819  ;  and  sold  all  he  could 
find,  except  the  mare,  which  he  then  caused  to 
be  set  up.  Russell  then  stated  he  should  bid 
off  the  mare  upon  his  own  execution,  in  S.'s 
hands.  M.  replied,  that  all  the  property  sold 
must  be  applied  on  Lacy's  execution.  Russell, 
however,  purchased  the  mare  at  $45  ;  but  re- 
fused to  pay  the  bid,  insisting  on  the  right  to 
apply  this  sum  on  his  own  execution. 

This  case  being  made  out  in  the  C.  P.,  Rus- 
sell objected  to  Gibbs'  recovering,  on  three 
grounds : 

1 .  Because  Russell's  execution  was  entitled 
to  be  first  satisfied. 

2.  Because  Lacy's  execution  had  never  been 
levied  ;  and  the  mare  being  out  of  the  State, 
during  the  life  of  Lacy's  execution,  the  pre- 
vious levy  by  Stevens  would  not  work  an  im- 
plied levy  upon  the  second  execution. 

3.  Because  the  mare  could  not  be  sold  under 
Lacy's  execution. 
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The  C.  P.  overruled  these  objections  ;  hold- 
ing that  whether  Lacy  or  Russell  was  entitled 
to  the  money,  the  sheriff  should  recover  it,  and 
then  pay  it  out  as  the  law  might  require. 

Mr.  Russett  excepted  to  this  opinion,  and 
brought  error. 

Mr.  S.  G.  Huntington,  for  the  plaintiff  in 
error,  cited  12  Johns.,  403;  13  Id.,  255  ;  16 
Id.,  287. 

Mr.  8  Stevens,  contra.  The  question  is, 
whether  Russell's  execution  was  not  dormant 
from  the  great  lapse  of  time,  during  which  it 
lay  without  being  enforced.  For  the  purpose 
of  having  that  question  properly  decided,  the 
sheriff  should  hold  the  money,  till  appropriated 
by  law. 

"The  sheriff  having  before,  by  his  deputy  8., 
levied  on  the  mare  in  question,  she  is  to  be 

•considered  all  along  in  his  custody  ;  and  the 
delivery  of  the  second  execution  was  a  con- 
structive levy.     (17  Johns.,  116.) 
392*]     *RusseH's  execution  was  a  dormant 

-one.     (17  Johns.,  274.) 

Mr.  D.  Russell,  in  reply.  Doty  v.  Turner,  8 
Johns.,  20,  is  a  full  answer  to  the  objection  of 
Russell's  execution  being  dormant.  The  delay 
was  not  his  fault.  He  never  directed  or  coun- 
tenanced it. 

The  right  to  retain  the  bid,  depends  on  the 
question,  where  the  money  was  to  go.  Russell's 
holding  it  would  not  prevent  its  application  by 
the  law.  Lacy  should  have  moved  the  court 
for  direction  on  that  head.  Nichollsv.  Ketchum, 
19  Johns.,  92,  is  in  point,  that  a  creditor  bid 

•ding  on  his  own  execution  need  not  pay  the 
money. 

Curia,  per  SAVAGE,  Ch.  J.  The  important 
•question  is,  whether  the  first  execution  was 
dormant.  If  so,  then  it  was  as  no  execution, 
and  the  plaintiff  below  might  sell  the  goods 
levied  on  under  it ;  or  they  might  be  levied  on 
by  a  second  execution.  But  as  no  levy  was 
actually  made  under  the  second  execution,  on 
the  mare  in  question,  till  after  the  return  day, 
the  sheriff  had  no  authority  to  sell,  unless, 
indeed,  she  was  in  his  possession  by  virtue 
•of  the  levy  under  the  first.  But  if  she  was  so 
in  1m  possession,  then  it  seems  to  me  to  follow 
that  the  first  execution  was  not  dormant.  If 
not  so,  it  was  of  course  entitled  to  be  first  paid 
by  the  sales  of  property  levied  on  under  it. 
Whether  the  plaintiff  in  that  execution  would 
be  entitled  to  retain  the  money  bid  for  property 
purchased  by  him,  against  the  consent  of  the 
sheriff,  is  another  question.  If  the  first  execu- 
tion was  dormant,  it  became  so  by  lapse  of  time, 
or  by  leaving  the  property  levied  on  in  the 
hands  of  Nichols  ;  for  it  does  not  appear  that 
any  instructions  for  delay  were  given  to  the 
sheriff  by  the  plaintiff,  or  the  assignee  of  that 
execution.  Nor  was  there  any  agreement  for 
delay  between  the  parties. 

It  may  be  useful  to  review  some  of  the  cases, 
to  ascertain  whether  the  first  execution  was 
dormant.  Our  books  are  full  of  cases  where 
the  subject  of  dormant  executions  is  discussed: 
but  in  most,  if  not  all,  there  has  been  some  in- 
structions given  the  sheriff  by  the  plaintiff  to 
delay  the  collection  of  the  money. 

The  first  case  in  our  own  reports,  in  which  I 
have  observed  this  doctrine  noticed,  is  that  of 
:$»»*]  Whipple  v.  Foot,  2  Johns.,  *422.  An 
•Co WEN  5. 


execution  was  levied  on  wheat  growing,  and 
remained  in  the  sheriff's  hands  from  Dec.  19, 
1805,  till  the  following  Aug.,  when  the  wheat 
was  harvested  and  sold.  The  court  said  the 
mere  delay,  in  such  a  case,  would  not  of  itself 
amount  to  a  fraud  in  law.  Thompson,  J.,  in 
giving  the  opinion  of  the  court,  says,  this  could 
not  be  considered  a  dormant  execution  within 
the  operation  of  the  rule,  "  that  if  a  creditor 
seize  the  goods  of  his  debtor  on  execution,  and 
suffer  them  to  remain  in  his  hands,  the  execu- 
tion is  deemed  to  be  fraudulent  and  void  against 
a  subsequent  execution."  He  cites  Free,  in  Ch 
286  ;  2  T.  R.,  596  ;  1  Vern.,  245  ;  and  7  Mod., 
37,  as  containing  this  rule.  In  Edwards  v  Har- 
ben,  2  T.  R.,  596,  Buller,  ,/.,  refers  to  Pr.  in 
Ch.,  287  ;  and  says  :  "Sir  E.  Northey  cited  a 
case  where  a  man  took  out  execution  against 
another  ;  by  agreement  between  them,  the  own- 
er was  to  keep  the  possession  of  them  upon 
certain  terms;  and  afterwards  another  obtained 
judgment  against  the  same  man,  and  took  the 
goods  in  execution  ;  and  it  was  held  that  he 
might,  and  that  the  first  execution  was  fraud- 
ulent and  void  against  any  subsequent  cred- 
itor, because  there  was  no  change  of  the  posses- 
sion, and  so  no  alteration  made  of  the  proper- 
ty." I  apprehend  the  true  reason  of  this  case 
was,  that  the  possession  continued  in  the  de- 
fendant for  an  indefinite  period,  by  an  agree- 
ment with  the  plaintiff.  The  1  Vern.,  245,  con- 
tains nothing  on  the  subject  ;  and  the  7  Mod., 
37,  was  this  :  '  '  Rite  v.  Sargeant.  A  man  has 
judgment  for  a  just  debt  against  A,  and  takes 
out  a  fi.  fa.,  and  gets  the  sheriff  to  seize  the 
goods  ;  but  would  not  let  him  proceed  further, 
but  suffered  the  goods  to  remain  in  the  custody 
of  the  debtor.  B.  who  has  also  a  judgment 
against  A  for  a  just  debt,  takes  out  a  fi.  fa.; 
and  the  question  was,  whether  he  could  seize 
upon  the  same  goods.  And,  per  curiam,  he 
may  ;  for  the  former  was  a  fraudulent  execu- 
tion ;  and  the  sheriff  might  very  well  return 
nutta  bona  upon  the  first  execution."  Here, 
again,  the  conduct  of  the  plaintiff  raises  the 
presumption  of  fraud.  The  sheriff  wished  to 
proceed,  but  the  plaintiff  would  not  let  him. 
Not  so  in  this  case.  No  direction  from  the 
plaintiff  appears.  And  the  court  in  the  last  case 
say  the  sheriff  *might  have  returned  [*394 
miili  bona.  Could  he  have  done  so  in  this 
case  ?  Clearly  not  ;  for,  from  the  evidence,  all 
the  delay  and  all  the  indulgence  to  the  defend- 
ant arose  either  from  the  favor  or  negligence 
of  the  sheriff. 

The  rule  in  England,  then,  I  apprehend,  is 
not  so  broad  as  it  is  laid  down  in  Whipjfa  v. 
Foot  But  if  it  were,  it  has  never  been  consid- 
ered in  this  State,  as  I  understand  the  law. 
that  the  plaintiff  in  an  execution  istobecharged 
with  fraudulent  conduct,  without  some  act  of 
his,  other  than  delivering  his  execution  to  the 
sheriff  to  be  served  according  to  law. 

In  Doty  v.  Turner,  8  Johns..  20,  the  plaint 
iff's  agent,  when  he  pave  the./?,  fa.  to  the  sher- 
iff, told  him  to  proceed,  at  the  same  time  say- 
ing the  plaintiff  did  not  wish  to  distress  the  de- 
fendant, who  was  his  father  in  law  ;  nnd  that 
the  sheriff  need  not  take  a  receipt  for  the  prop- 
erty, as  the  defendant  would  not  squander  or 
conceal  it,  The  sheriff  levied,  and  did  nothing 
more  until  a  second  execution  came  into  his 


hands,  when  he  sold  on  both 


and   the  court 
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decided  that  the  plaintiff  was  entitled  to  the 
money.  They  say  there  was  no  instruction  to 
delay.  There  was  no  agreement  between  the 
plaintiff  and  defendant  that  the  execution 
should  sleep.  It  is  added  :  "  If  a  long  time 
had  intervened  between  the  one  execution  and 
the  other,  it  would  have  been  ground  for  the 
jury  to  have  inferred  the  consent  of  the  plaint- 
iff to  the  delay,  and  might  have  established  the 
legal  presumption  of  fraud." 

The  case  of  Storm  v.  Woods,  11  Johns.,  112, 
the  court  said,  came  within  the  principle  es- 
tablished in  the  English  courts.  The  facts 
were,  that  the  plaintiff  in  the  first  execution 
delivered  it  to  the  sheriff  June,  5, 1807.  In  Sept. 
after,  he  assigned  it  to  A.  &  D.  Lane.  In  May, 
1808,  the  second  execution  came  ;  but  the  pro- 
ceedings on  the  first  were  stayed  by  directions 
in  writing  from  the  plaintiff's  attorney,  which 
were  never  countermanded  until  after  the  re- 
ceipt of  the  second.  And  in  Aug.,  1808,  A.  & 
D.  Lane  directed  the  sheriff  not  to  sell  unless 
pressed  by  younger  executions. 
395*]  *In  the  case  of  Kellogg  v.  Griffin,  17 
Johns.,  274,the  plaintiffs  delivered  their  execu- 
tion Oct.  13,  1817;  and  instructed  the  sheriff  to 
make  a  levy,  and  do  nothing  further  until  or- 
dered, unless  crowded  by  younger  executions. 
They  presented  him  with  an  inventory  at  the 
same  time.  A  receipt  was  indorsed  ;  and  they 
told  the  defendant  that  if  Evertson  forced  the 
sale,  they  would  bid  off  the  property, and  leave 
it  with  him.  May  5,  following,  Evertson's  exe- 
cution was  delivered,  on  which  the  property 
was  sold  in  July.  The  court  say,  "the  evi- 
dence warrants  the  inference  that  the  plaintiffs 
issued  their  execution,  not  with  an  absolute  in- 
tention of  collecting  their  debt,  but  partly,  at 
least,  with  a  view  to  cover  the  property  of  the 
debtor,  for  his  use."  Their  execution  was  held 
fraudulent. 

In  all  these  cases,  and  in  all  the  cases  of  this 
description,  which  I  have  seen,  there  has  been 
some  act  of  the  plaintiff  authorizing  the  delay. 
And  the  case  of  Hew  v.  Barber,  3  Cow.,  279, 
distinctly  makes  this  qualification  to  the  rule 
as  laid  down  in  Whipple  v.  Foot.  In  Rew  v. 
Barber  we  considered  it  an  important  circum- 
stance that  there  was  no  direction  to  delay  the 
execution,  or  liberty  to  the  defendant  in  the 
execution  to  use  the  horse,  though  he  was  left 
with  the  defendant  by  the  express  direction  of 
the  owner  of  the  execution. 

There  may  be  cases,  undoubtedly,  where  an 
unreasonable  delay,  or  omission  to  urge  on  the 
sheriff  to  do  his  duty,  will  be  construed  into  a 
consent,  on  the  part  of  the  creditor,  to  the  de- 
lay. That  this  is  such  a  case,  I  am  not  pre- 
pared to  say.  The  execution  was  tested  in  Aug. , 
1818,  returnable  in  Dec.  Until  the  return,  the 
plaintiff  could  not  rule  the  sheriff.  He  took  no 
step  to  procure  a  return  of  his  execution  ;  at 
least  none  is  shown,  for  six  months,  or  from 
Dec.  till  June.  Whether  the  other  property 
levied  on  by  the  first  execution  had  been  sold, 
we  are  not  informed.  But  to  say  that  an  im- 
plied indulgence  of  six  months,  when  no  other 
creditor  was  pressing,  is  such  a  culpable  neg- 
ligence as  to  become,  per  se,  evidence  of  a  fraud- 
ulent intent  to  cover  the  defendant's  property. 
396*]  and  to  delay  and  hinder  his  *other 
creditors  from  collecting  their  just  debts  would 
be  judging  very  harshly  of  the  motives  of  our 
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fellow  citizens,  aiid  inculcating  a  degree  of 
rigor  which  may  become  highly  oppressive  to 
unfortunate  debtors. 

In  my  opinion  the  first  execution  is  not  to 
be  considered  dormant1.  The  sheriff,  there- 
fore, was  justifiable  in  selling  the  mare  under 
the  second  execution.  But  the  first  execution 
is  entitled  to  be  first  paid.  (1  T.  R.,  729.) 
And  the  property  in  question  having  been 
levied  on  under  that  execution,  the  plaintiff 
was  entitled  to  receive  the  money. 

The  only  remaining  question  is  whether  the 
sheriff  is  entitled  to  recover  the  value  of  the 
mare  from  the  plaintiff  in  error,  though  the 
latter  is  entitled  to  receive  the  same  mofley 
from  the  sheriff  at  the  moment  of  its  payment. 
The  answer  seems  to  be,  cui  bonof  Since  the 
plaintiff  is  entitled  to  the  money,  why  compel 
him  to  pay  it  ?  Why  should  he  do  this,  when 
he  may  turn  round  and  sue  the  sheriff  for  it  ? 
The  general  rule  undoubtedly  is  that  the  sher- 
iff must  sell  for  cash  ;  but  the  court,  in  Nichols 
v.  Ketchum.  19  Johns.,  92,  say,  "it  would  be 
unreasonable  and  injurious  to  debtors,  as  well 
as  creditors,  to  insist  that  the  creditor  on  the 
execution  should  advance  money  on  his  bid, 
when  the  sole  object  of  the  sale  is  to  put  money 
in  his  pocket  by  paying  a  debt  due  to  him." 

But  it  may  be  urged  that  in  case  of  contest 
it  is  proper  for  the  sheriff  to  bring  the  money 
into  court.  It  is  so.  And  in  such  case  it  may 
be  proper  for  the  sheriff  to  refuse  to  deliver 
the  property  till  he  receives  the  money ;  and 
if  the  money  is  refused,  he  may  resell  the 
property.  But  if  he  delivers  the  article  with- 
out receiving  the  money,  and  chooses  to  prose- 
cute for  it,  is  it  not  a  good  defense  for  the  pur- 
chaser to  show  that  the  money  belongs  to  him  ? 
And  will  not  the  court  allow  him  to  retain  his 
own  money  in  preference  to  paying  it  to  the 
officer,  and  compelling  him  to  sue  for  it  ? 

In  this  case  the  purchaser  asserted  his  right 
to  bid  on  his  own  execution.  The  sheriff  told 
him  the  money  must  be  applied  on  the  second 
execution.  If  the  sheriff  intended  to  insist  on 
the  money,  he  should  not  have  received  the 
bid.  *or  he  should  have  resold  on  the  [*397 
purchaser's  refusing  to  pay  the  money.  But 
by  delivering  the  mare,  it  seems  to  me,  he 
conceded  the  point  in  dispute.  By  selling 
property  which  he  could  not  have  sold  on  any 
other  principle  than  the  force  and  effect  of  the 
plaintiff's  execution,  he  admits  his  right  to  the 
money. 

On  every  ground,  therefore,  I  think  the 
sheriff  could  not  recover. 

The  judgment  below  must  be  reversed,  and 
a  venire  de  now  issue  from  that  court. 

Judgment  reversed. 

Cited  in— 4  Wend.,  335 ;  11  Wend.,  552 ;  4  Hill,  160  ; 
1  Barb.,  546;  5  Barb.,  391;  13  Abb.  Pr..  118;  2  Duer, 
380;  13  Leg.  Obs.,  9;  11  Minn.,  222:  39  Mo.,  49;  55 
Wis.,  214;  27  Am.  Dec.,  102;  39  Am.  Dec.,  305  (4  Ala., 
543);  44  Am.  Dec.,  529  (2  Bog.  [Ark.],  28) ;  46  Am. 
Dec.,  432  (3  Ga.,  239). 


JACKSON,  ex  dem.  THE  PEOPLE, 
LERVEY. 

Slaves  —  Children  of,  Cajxible  of  Inheriting 
Lands  Granted  to  Ancestors  for  Service*  in 
Revolutionary  War— Statute  of  Feb.  17,  1809,. 
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Legalizing  Marriages  and   Births  of  Slaves, 
was  Retrospective. 

It  seems  that,  at  common  law,  a  slave  could  not 
contract  matrimony ;  and  his  right  to  marry  in  this 
State  depends  upon  the*  Statute  of  Feb.  17,  1809, 
sess.  32,  ch.  44,  sec.  2 ;  5  W.,  450 ;  2  R.  L.,  201.  Hence 
the  child  of  a  slave  could  not  inherit  at  common 
law. 

At  common  law  a  slave  was  not  capable  of  taking- 
lands,  either  by  descent  or  purchase. 

But,  by  the  resolutions  and  laws  of  this  State,  a 
slave  might  take  hinds  granted  to  him  for  military 
services  during  the  Revolutionary  War. 

The  children  of  such  a  slave,  though  born  of  a 
slave  with  whom  he  had  contracted  marriage  be- 
fore the  Statute  of  Feb.  17, 1809,  sess.  32.  ch.  44,  sec. 
2 ;  5  W.,  450 ;  2  R.  L.,  201,  may  inherit. 

Tl§at  Act  was  retrospective,  and  legalized  all  mar- 
riages and  births  of  slaves  before,  as  well  as  after, 
its  passage. 

Citations— Act  of  1790 ;  Act  of  April  5, 1803 ;  20 
Johns.,  893:  Taylor's  Elements  Civil  Law,  429  : 
Cooper's  Justinian,  411,  420;  Act  Feb.  17, 1809. 

"EJECTMENT,  to  recover  possession  of  50 
-Cl  acres  of  land,  being  a  part  of  lot  number 
26.  in  the  Township  of  Locke,  as  escheated 
land. 

The  following  facts  were  agreed  upon  by 
the  Attorney-General  and  the  attorney  for  the 
defendant : 

Lot  number  26,  in  the  Township  of  Locke, 
was  drawn  by  Peter  Stringerland,  a  soldier  in 
the  Revolutionary  War.  Stringerland  was  a 
slave,  and  died  during  the  war,  leaving  a 
child  born  of  a  woman,  between  whom  and 
Stringerland  the  ceremony  of  marriage  had 
taken  place,  previous  to  the  birth  of  the  child  ; 
and  the  defendant  derived  title,  b&nafide,  from 
the  child  of  Stringerland.  The  mother  of  the 
child  was  also  a  slave,  and  the  child  was  born 
before  the  Revolutionary  War. 

Mr.  John  Porter,  for  the  defendant.  There 
is  nothing  in  the  common  law  which  disquali- 
398*]  fies  the  child  to  take  and  hold  *real 
estate  as  the  heir  of  his  father,  who  was  also 
capable  of  taking,  though  a  slave.  By  the 
civil  law,  it  is  true,  all  conveyances  to  slaves 
inured  to  the  benefit  of  their  masters  ;  but  the 
common  law  was  never  so  strict.  I  find  no 
case  on  the  point  in  this  country  ;  but  at  com- 
mon law  villeins  approached,  in  their  charac- 
ter and  capacity,  the  nearest  to  an  American 
slave.  The  villein  could  always  take  and 
hold  property  in  his  own  right.  (Co.  Litt., 
sec.  172;  2  Bl.  Com.,  93.) 

At  any  rate,  an  implied  capacity  to  take  is 
conferred  by  statute,  and  results  from  the  nat- 
ure of  the  grant,  both  as  to  the  grantee  and 
his  heirs.  (See  the  resolutions  and  statutes 
cited  by  Kent,C/Mw%U0r,  20  Johns.,  703,  etseq.) 

The  marriage  of  Striugerland,  though  both 
parties  were  slaves,  was  valid.  Though  a 
slave  be  restricted  as  to  some  contracts,  yet  he 
may  make  such  as  do  not  interfere  with  his 
master's  rights.  No  case  denies  the  validity 
of  a  marriage  contract  between  slaves.  It  was 
permitted  between  villeins.  The  books  speak 
of  the  heirs  of  villeins ;  and  even  in  Rome, 
where  absolute  slavery  prevailed,  cohabitation 
between  slaves  was  "permitted  by  the  law. 
Slaves  were  there  held  as  nothing  beyond  any 
article  of  personal  property.  Not  so  here. 
The  marriage  in  question  would  have  been 
lawful  in  this  State.  (2  R.  L..  201,  sec.  2.) 
This  Act  was  merely  declaratory  of  the  com- 
mon law.  It  is  retrospective  in  its  terms. 
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Mr.  Talcott,  Atty-Gen.,  contra.  The  slave 
could  not  enlist  without  his  master's  consent, 
which  does  not  appear.  If  so,  the  commis- 
sioners have  gone  beyond  their  authority  in 
allowing  the  patent  to  issue. 

He  could  not  take  under  the  grant.  The 
right  and  capacity  of  slaves  are  far  different 
from  those  of  English  villeins.  The  former 
have  no  rights,  except  such  as  are  given  by 
statute.  The  civil  law  and  the  law  of  all 
countries  where  slavery  prevails  is  so.  A  vil- 
lein, as  to  every  matter  except  where  his  lord 
was  concerned,  was  a  freeman.  He  might 
sue  and  be  sued,  even,  by  his  lord,  when  he 
stood  en  autre  droit.  He  might  take  land, 
though  his  lord  could  enter  upon  him.  Ta 
find  authorities  applicable  to  this  head  we 
must  avoid  England,  and  go  to  countries  where 
slavery  is  tolerated.  *By  the  laws  of  [*399 
the  latter,  slaves  are  not  considered  members 
of  civil  society  to  any  purpose.  Sidney,  Gov., 
sec.  14 ;  2  Locke's  Works,  181 ;  1  Harris  & 
M'H.,  Md.,  561,  et  seq. ;  Cunningham  v.  Cun- 
ningham, Cam.  &  Norw.,  N.  C.,  353;  Bynum 
v.  Bostick,  4  Des.,  S.  C.,  266;  Bradford's  ed. 
N.  Y.  L.,  83. 

But  if  the  father  could  take,  he  could  not 
transmit  the  land  to  his  child.  The  marriage, 
being  of  slaves,  was  not  so  far  valid  as  to 
legitimate  the  issue.  Such  a  contract  is  in- 
compatible with  the  duty  of  the  slave  to  his 
master.  This  incapacity  is  clear  at  the  civil 
law,  by  which  the  marriage  of  a  slave  con- 
ferred no  civil  rights.  (&rot.  de  Jur.  Bel.  et 
Pac.  L.,  3,  ch.  7,  sec.  5,  note  by  Barb.  ;  Id.,  L, 
2,  ch.  5,  sec.  15;  Tayl.  Civ.  L.,  429;  20  How. 
St.  Tr.,  27;  Dom.  Prel.  Book,  tit.  2,  sec.  2; 
Puff..  B,  3,  ch.  7,  sec.  11.)  And  it  is  equally 
clear  with  us.  Concklin  v.  Havens,  12  Johns., 
314.  The  child  followed  the  condition  of  the 
mother.  Marbletown  v.  Kingston,  20  Id. ,  1 . 

The  law  will  not  do  so  idle  a  thing  as  to 
give  the  child  an  estate  which  he  cannot  hold. 
It  is  like  the  cause  of  an  alien  heir,  upon 
whom  the  law  will  not  cast  land  by  descent 
for  a  moment.  True,  in  Jackson  v.  Uoodell.  20- 
Johns.,  693,  a  different  view  was  taken  of  a 
grant  for  military  services  by  the  late  Chan- 
ctUor  Kent.  But  this  view  was  not  necessary 
to  the  decision  of  that  cause ;  nor  does  it  ap- 
pear that  the  court  proceeded  upon  it.  If 
fully  examined,  I  think  it  will  be  found  a  mis 
taken  one.  The  people  succeeded  to  the  rights, 
of  the  King,  who  could  not  make  a  valid  grant 
of  lands  to  an  alien.  (Jac.  L.  I)..  Alien,  n.l 
These  military  grants  are  no  more  than  a  grant 
by  the  Crown.  A  legislative  grant  is  direct, 
and  operates,  perse,  as  a  naturalization  for  the 
purpose  of  holding.  The  statutes  authorize 
the  commissioners  to  grant,  but  create  no  new 
capacity.  A  grant  of  the  Crown  cannot  make 
a  new  rule  of  inheritance.  (Plowd.,  385.) 

But  this  is  even  stronger  than  the  case  of  an 
alien,  who  may  take  and  have  heirs.  A  slave 
can  do  neither. 

The  Statute  of  this  State,  2  R.  L..  210,  sec. 
2.  never  meant  to  vary  the  rights  growing  out 
of  slavery.  They  were  vested,  *aml  [*4OO 
could  not  be  reached  by  statute.  But  the  very 
passage  of  that  Act  implies  that,  at  common 
law.  slave*  could  not  contract  marriage. 

Mr.  Porter,  in  reply.  Jatkwn  v.  Uvodell,  20 
Johns.,  698,  is  a  decisive  answer  to  the  objer- 
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tion  that  the  commissioners  exceeded  their  au- 
thority. Consent  of  the  master  to  his  slave's 
•enlistment  will  be  inferred,  till  the  contrary  be 
shown. 

The  Roman  law  is  cited.  With  the  Romans, 
slaves  were  like  cattle.  It  is  not  so  with  Amer- 
ican slaves.  That  our  slaves  may  acquire  man- 
umission, acknowledges  that  they  have  some 
capacity.  They  are  not  civilly  dead. 

Curia,  per  WOODWORTH,  J.  Peter  Stringer 
land,  a  slave,  was  a  soldier  in  the  Revolution- 
ary Army,  and  died  during  the  war,  leaving  a 
•child  born  of  a  woman,  also  a  slave,  to  whom 
Stringerland  had  been  married,  before  the  birth 
of  the  child.  From  him  the  defendant  is  a  bona 
Jide  purchaser.  The  lot  in  question  was  drawn 
by  Stringerland. 

'The  Act  of  1790  directed  the  patents  to  is- 
sue in  the  names  of  the  persons  who  had  act- 
ually served,  and  to  their  heirs  and  assigns  for- 
ever ;  and  that  the  lands  should  be  deemed  to 
have  vested  in  the  grantees  and  their  heirs, 
Mar.  27,  1783. 

The  Act  of  Apr.  5,  1803,  declared  that  pat- 
ents made  to  persons,  who  were  dead  in  1 783, 
vested  in  those  persons  at  the  time  of  their 
•deaths  respectively. 

In  my  opinion,  the  question  here  presented 
will  depend  on  a  just  construction  of  the  pat- 
ent, and  the  several  Acts  of  the  Legislature  ; 
and  not  on  the  question,  independent  of  those 
Acts,  whether  a  slave  has  capacity  to  take  hold 
•or  transmit  to  heirs  by  descent.  Whatever  may 
be  the  disabilities  of  a  slave,  in  these  respects, 
in  ordinary  cases,  I  am  not  disposed  now  to 
apply  them,  if  it  shall  appear,  that  in  so  doing, 
the  manifest  intention  of  the  Legislature  would 
be  defeated,  and  the  objects  of  their  bounty 
excluded.  The  circumstances  of  the  case  are 
peculiar,  and  require  a  liberal  construction  of 
the  grant.  The  gratitude  of  the  country  was 
4O1*]  *due  to  the  defenders  of  our  rights  in 
the  Revolutionary  struggle.  It  was  directed  to 
the  men  who  had  rendered  the  service,  whether 
•citizens,  aliens,  or  slaves.  It  was  not  intended 
to  discriminate.  The  benefits  derived  were  the 
same,  to  whichever  class  the  individual  be- 
longed. The  remuneration  was  intended  to  ap- 
ply equally  to  all.  This  is  necessarily  to  be 
presumed.  In  coincidence  with  this  intent  we 
find  the  concurrent  resolutions  and  Acts  of  the 
Legislature  explicit  and  certain.  The  patents 
Are  to  issue  in  the  names  of  the  persons  who 
served,  and  to  vest  in  them  and  their  heirs.  The 
Commissioners  of  the  Land  Office  had  no  dis- 
cretion on  this  subject.  The  law  was  manda- 
tory. Can  it  be  supposed  that  the  party  thus 
granting  in  express  terms  to  the  soldier  and  his 
heirs,  intended  to  raise  the  question  of  disabil- 
ity arising  from  alienism  or  slavery  ?  I  appre- 
hend not.  The  soldier  being  dead  when  the 
patent  issued,  it  was,  in  effect,  a  errant  to  his 
heirs.  What  heirs  were  intended  ?  I  think, 
-evidently,  the  persons  who  stood  in  such  rela- 
tion to  him  as  would  be  entitled  to  inherit, 
provided  the  soldier  had  been  a  free  man  and 
citizen. 

The  case  of  Goodell  v.  Jackson,  20  Johns., 693, 
is,  in  some  respects,  analogous.  The  patent  in 
that  case  issued  in  the  name  of  an  Oneida  In- 
dian who  died  in  the  war.  leaving  an  only  son. 
One  question  was,  whether  the  heir  could  take. 
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In  the  opinion  delivered,  the  Chancellor  ob- 
serves :  "  Could  the  government  of  this  State 
have  meant  any  other  than  Indian  heirs?  If  it 
was  not  intended  for  his  Indian  heirs,  it  was  a 
void  and  absurd  grant.''  Can  we  believe  that  a 
specific  grant  in  fee,  made  by  due  authority  of 
government,  to  an  individual  Indian  by  name, 
was  intended  to  be  illusory  and  mean  nothing? 
The  government  acted  with  knowledge  and  dis- 
cretion on  the  occasion.  They  knew  the  char- 
acter of  the  grantee, and  they  knew  the  services 
he  had  rendered.  The  honor  and  good  faith 
of  the  State  would  seem  to  require  that  the 
grant  should  have  a  real  and  effectual  opera- 
tion ;  and  be  deemed  to  inure  to  the  beneftt  of 
the  only  lawful  issue  of  the  patentee.  Whether 
the  Oueida  Indians  are  to  be  regarded  as  aliens 
or  citizens,  *appears  to  be  quite  imma-[*4O2 
terial  in  reference  to  the  title  of  the  heir."  And 
again:  "  It  is  no  matter  in  what  civil  or  politi- 
cal relation  the  Indian  heir  stood  in  respect  to 
the  whites  ;  he  still  took  as  heir,  because  the 
government  was  competent  to  vest  him  with 
that  capacity  ;  and  the  intention  to  do  it  is  im- 
plied in  the  grant  itself,  which  was  issued  by 
authority  of  law." 

Applying  the  same  principles  of  construction 
to  the  case  under  consideration.  I  think  we  are 
called  on  to  decide  that  the  disabilities  of  the 
patentee  and  the  heir,  arising  from  a  state  of 
slavery,  are  removed  by  the  Acts  authorizing 
the  grant.  Although  the  word  "  heirs,"  as  ap- 
plicable to  slaves,  is  inoperative;  and  would  so 
be  considered  in  a  conveyance  from  a  freeman 
to  a  slave,  it  does  not  decide  this  question;  for 
here,  it  is  manifest  to  my  mind, the  Legislature 
intended  to  place  every  person  who  had  served, 
and  was  entitled  to  a  patent,  in  a  capacity  to 
take,  hold  and  transmit  the  property  acquired; 
and  that  by  the  word  "heir,"  in  the  present 
case,  is  to  be  understood  the  lawful  issue  of  the 
slave  ;  and  to  confer  on  such  issue  the  right  of 
taking  and  alienating,  with  the  like  effect,  as 
the  heir  of  a  freeman  might  do  under  any  of 
these  patents. 

But  it  is  contended  that  the  marriage  of  a 
soldier  had  not  been  legalized,  and  conse- 
quently the  child  not  legitimate. 

By  the  civil  law,slaves  could  not  take  by  pur- 
chase or  descent.  They  had  no  heirs  and,  there- 
fore, could  make  no  will.  They  were  not  en- 
titled to  the  rights  and  considerations  of  mat- 
rimony ;  and  therefore  had  no  relief  in  case  of 
adultery.  Nor  were  they  proper  objects  of  cog- 
nation or  affinity;  but  of  quasi  cognation  only. 
(Taylor  Elements  Civ.  L.p429;  Cooper  Justin.. 
411,  420.)  Contubernium  was  the  matrimony  of 
slaves ;  a  permitted  cohabitation  not  partak 
ing  of  lawful  marriage,  which  they  could  not 
contract.  The  same  disability,  I  apprehend, 
will  apply  in  the  case  of  slaves  with  us.  The 
state  of  slavery  in  this  country  compares  with 
that  existing  under  the  Roman  law.  in  many 
respects.  The  progress  of  society  in  civiliza- 
tion, more  correct  notions  on  the  subject  of 
moral  obligation,  and  above  all,  the  benign  in- 
fluence of  the  Christian  religion,  have  softened 
*many  of  the  rigors  attendant  on  slav-  [*4O3 
ery  among  the  ancients.  But  the  rights  of  the 
slave  in  respect  of  marriage  and  the  acquisi- 
tion and  transmission  of  property  by  way  of 

i  inheritance,  remain  substantially  on  the  same 

i  ground. 
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iiound  policy  and  a  regard  to  the  public  mor- 
als, undoubtedly  called  the  attention  of  the 
Legislature  to  this  subject,  and  gave  rise  to  the 
Act  of  Feb.  17,  1809.  This  Act  was  intended 
to  be  retrospective  in  its  operation.  By  so  con- 
sidering it  in  the  present  case,  I  do  not  per- 
ceive any  well  founded  objection.  It  is  not  re- 
lied on  here  to  devest  any  estate  acquired  under 
the  law.  as  it  was  supposed  to  exist  before  the 
passing  of  the  Act.  If,  by  the  statute,  the  mar- 
riage is  legalized,  the  effect  of  it  is,  that  the 
State  cannot  resort  to  the  doctrine  of  escheat, 
and  reclaim  the  land  granted,  on  the  ground 
that  the  son  wasillegitmateand,  consequently, 
that  there  was  no  heir  to  take.  They  had  the 
right  of  disclaiming  a  forfeiture  for  want  of 
heirs  ;  and,  in  my  view,  they  have  done  so. 

The  Act  declares  thatall  marriages  contract- 
ed, or  which  may  thereafter  be  contracted, 
wherein  one  of  the  parties  was,  or  might  be, 
slaves,  shall  be  considered  equally  valid  as 
though  the  parties  thereunto  were  free,  and  the 
•child  or  children  of  such  marriages  shall  be 
deemed  legitimate.  The  words  are  general, 
and  extend  to  all  marriages.  Why  should  it 
be  restricted  to  cases  where  the  parties  were 
then  living?  One  object  was  to  render  the 
children  legitimate.  What  superior  claims  had 
the  children  of  parents  then  living  to  the  in- 
terference of  the  Legislature,  to  those  whose 
parents  were  dead  when  the  statute  was  en- 
acted? I  perceive  none.  The  words  of  the  Act 
are  sufficiently  broad  to  include  both ;  and 
ought  so  to  be  construed,  to  effectuate  the  in- 
tent. If  I  am  right  in  this  construction,  then 
the  child  of  the  soldier  was  legitimate,  and  be- 
came the  heir  of  the  father;  subject,  however, 
to  every  disability  attending  on  the  issue  of  a 
slave.  The  validity  of  the  marriage,  and  the 
legitimacy  of  the  issue,  did  not  confer  a  capac- 
ity to  inherit  and  transmit,  not  enjoyed  before; 
but  it  placed  the  issue  in  a  state  to  be  consid- 
ered as  the  heirs  of  the  deceased,  provided  the 
disability  as  to  inheriting  should  also  be  re- 
4O4*]  moved.  They  became  *heirs  within  the 
meaning  of  the  term  as  used  in  the  grant;  and 
being  such,  the  Legislature  intended  to  remove 
the  disabilities  incident  to  slavery,  so  far  as  to 
permit  the  issue  to  take  an  estate  of  inherit- 
ance ;  and  transmit  it,  in  the  same  manner,  as 
if  no  disability  had  existed. 

I  am  of  opinion  that  the  defendant  is  enti- 
tled to  judgment. 

Judgment  for  the  defendant. 

Cited  in-2  Wend.,  134 ;  7  N.  V..  310 :  28  N.  Y.,  40;  19 
Itarb.,  555  ;  2  Redf .,  295. 


TOPPING  P.  ROOT. 

l^ractice — Action  for  Non-Delivery  of  Goodt — 
Plaintiff  must  Aver  and  Prove  Itwdineu  to 
Fay — Afolice. 

In  an  action  for  non-delivery  of  goods,  to  ho  paid 
for  at  the  time  of  delivery,  the  plaintiff  must  not 
only  aver  that  he  was  ready  to  pay  at  the  time,  but 
ho  must  also  prove  that  he  was  ready. 

Till  this  be  done,  the  defendant  Is  not  bound  to 
show  performance,  or  a  readiness  to  perform  on  his 
part. 


NOTB.— Sate*— Action  frtr  nnn-dellrcry  of  good*— 
Readinw*  to  pay.    See  Porter  v.  Ilose,  12  Johns.,  209. 
note. 
COWKN  5. 


Where  R.,  Aug.  22,  agreed  to  deliver  a  certain 
quantity  of  hops  to  T.,  between  Oct.  1  and  Dec.  1, 
to  be  paid  for  on  delivery  at  a  certain  place,  with  lib- 
erty in  T.  to  increase  the  quantity,  on  Riving  reason- 
able notice:  in  an  action  by  T.  for  not  delivering  the 
increased  quantity,  held  that  he  was  bound  to  give 
the  notice  before  Oct.  1,  and  prove  that  he  was 
ready  to  pay  for  the  increased  quantity. 
Citations— 2  Johns..  207 ;  10  Johns.,  286;  12  Johns., 
19 ;  7  T.  R.,  125: 1  East,  203;  2  Bos.  &  P.,  447 ;  1  Saund., 
330,  n.  4 ;  5  Johns.,  179. 

A  SSUMPSIT,  for  non-delivery  of  hops,  tried 
11.  at  the  Rensselaer  Circuit,  Nov.  17,  1834, 
before  Duer,  U.  J. 

At  the  trial,  it  appeared  that  the  defendant, 
by  a  note  in  writing,  dated  Aug.  22,  1823.  con- 
tracted to  deliver  to  the  plaintiff,  at  his  brew- 
ery, between  Oct.  1  and  Dec.  1,  1823,  8,000 
Ibs.  of  hops  ;  the  plaintiff  having  the  liberty  of 
extending  the  quantity  to  10,000  Ibs. ;  in  such 
case  reasonable  notice  to  be  given,  and  the  de- 
fendant was  to  receive  13  cents  for  each  pound 
of  hops.  Should  it  not  be  convenient  for  the 
plaintiff  to  pay  all  the  money  on  delivery,  his 
note  for  a  part,  say  half,  should  be  given  at  60 
or  90  days.  About  the  middle  of  Oct.,  the  de- 
fendant had  delivered  7,933  Ibs.  and  received 
payment ;  when  the  plaintiff  gave  him  notice 
that  he  claimed  the  10,000  Ibs. ;  but  no  more 
were  delivered.  This  suit  was  for  the  non-de- 
livery of  the  2,057  Ibs. 

The  declaration  averred  a  readiness  on  the 
part  of  the  plaintiff  to  receive  and  pay  for  the 
hops  ;  but  no  proof  was  given  under  this  aver- 
ment. 

The  defendant  moved  for  a  nonsuit  on  this 
ground,  which  was  denied. 

He  also  objected  that  the  notice  was  not  in 
proper  season  ;  that  it  should  have  been  before 
Oct.  1.  *This  was  also  overruled  ;  and  [*4O5 
a  verdict  was  found  for  the  plaintiff  for  $246.84 
damages. 

Mr.  8.  Stevens,  for  the  defendant,  now  moved 
fora  new  trial,  on  the  grounds  taken  at  the  cir- 
cuit ;  and  cited  2  Johns.,  207  ;  10  Id.,  266  ;  12 
Id.,  209  ;  1  Salk.,  112  ;  7  T.  R.,  121.  He  said 
the  promises  were  dependent. 

Mr.  S.  A.  Foot,  contra,  said  the  plaintiff  need 
not  prove  readiness,  when  the  defendant  totally 
neglects  any  attempt  to  perform  on  his  part. 
In  Porter  v.  Rose,  12  Johns.,  209,  the  defend- 
ant was  ready,  and  pressed  the  performance, 
but  the  plaintiff  was  not  ready.  The  defendant 
offered  to  deliver,  but  made  a  condition  that 
the  plaintiff  should  pay.  The  objection  that 
the  notice  was  not  reasonable,  was  properly 
overruled,  and  submitted  to  the  jury. 

Curia,  per  SAVAGE,  Ch.  J.  The  defendant's 
counsel  contends  that  the  promises  are  depend- 
ent— one  being  to  deliver,  the  other  to  pay  ; 
and  that  in  such  cases,  the  party  complaining 
of  the  non-delivery,  is  bound  not  only  to  aver 
a  readiness  to  pay,  but  also  to  prove  that  aver- 
ment. 

In  the  case  of  Green  v.  Ibynold*,  2  Johns., 
207,  theaction  was  covenant.  The  plaintiff  cov- 
enanted to  give  a  deed  of  land,  and  th<-  defend 
ant  to  pay  $1,000.  The  plaintiff  sued  for  the 
money,  bin  did  not  aver  a  tender  of  the  deed. 
The  courts  said  the  covenants  were  clearly  de- 
pendent, and  that  the  good  sense  of  the  con- 
tract was  that  the  money  was  not  to  be  paid 
till  the  deed  wax  ready  for  delivery.  In  Jone* 
v.  Gardner,  10  Johns.,  206,  the  contract  was 
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that  the  plaintiff  should  convey  to  the  defend- 
ant a  farm  ;  the  payments  were  specified  ;  and 
whenever  the  defendant  received  a  good  and 
sufficient  deed,  he  was  to  give  a  bond  and  mort- 
gage for  the  purchase  money.  The  plaintiff 
tendered  a  deed,  but  it  did  not  include  the 
whole  farm  ;  and  on  that  ground  the  defend- 
ant had  judgment.  The  court  held  the  cove- 
nants to  be  dependent. 

The  case  of  Porter  v.  Rose,  12  Johns.,  209, 
sustains  this  motion  for  a  nonsuit.  That  was  an 
4O6*]  action  on  a  contract  for  *6,000  gallons 
of  whisky,  at  70  cents,  to  be  delivered  at  Buf- 
falo, and  to  be  paid  for  on  deliverv.  On  the 
trial  the  defendant's  counsel  moved  for  a  non- 
suit, because  the  plaintiff  had  not  shown  a 
readiness  to  pay.  The  objection  was  overruled, 
on  the  ground  that  this  was  not  necessary. 
Spencer,  J.,  in  delivering  the  opinion  of  the 
court,  says,  "  it  is  fully  settled  in  a  variety  of 
modern  cases,  which  have  disregarded  the  arti- 
ficial and  subtile  distinctions  of  former  times  ; 
and  looked  to  the  real  intention  and  meaning 
of  the  parties,  that  when  two  acts  are  to  be 
done  at  the  same  time  ;  as  when  the  one  agrees 
to  sell  and  deliver,  and  the  other  agrees  to  re- 
ceive and  pay,  an  averment  by  the  purchaser, 
in  case  he  sues  for  the  non-delivery,  of  a  read- 
iness and  willingness  to  pay  is  indispensably 
necessary  ;  and  that,  consequently,  the  read- 
iness and  willingness  to  pay  is  matter  to  be 
proved  on  his  part — whether  the  other  party 
was  at  the  place  ready  to  deliver  the  thing  con- 
tracted for  or  not."  And  he  cites  many  cases 
to  prove  the  doctrine  ;  7  T.  R.,  125  ;  1  East. 
203  ;  2  Bos.  &  P.,  447  ;  1  Saund.,  320,  note  4  ; 
5  Johns.,  179  ;  2  Id.,  207;  all  which  decide 
that  a  readiness  must  be  averred  ;  but  none  go 
so  far  as  to  say  that  actual  proof  of  readiness 
must  be  given  at  the  trial.  It  is,  however,  a 
general  rule,  that  all  material  averments  must 
be  proved.  And  the  case  of  Porter  v.  Rose  is 
a  direct  application  of  the  rule  to  the  principal 
case. 

Again  ;  the  notice  was  not  reasonable.  It 
should  have  been  given  a  reasonable  time  be- 
fore the  1st  of  Oct. ;  when  the  defendant  was 
at  liberty  to  deliver  the  whole  quantity  con- 
tained in  the  contract. 

A  new  trial  must  be  granted,  with  costs  to 
abide  the  event. 

New  trial  granted. 

Cited  in— 15  Wend.,  226;  1  Hill,  523;  3  Den.,  367 ;  43 
N.  Y.,  90;  45  N.  Y..  836;  8  Barb..  331 ;  12  Barb.,  507  ; 
22  How.  Pr.,  197  :  38  How.  Pr.,  448 ;  2  Sweeny,  463 ;  44 
111.,  174;  46  Pa.,  293. 


4O7*]   *TERBOSS  v.  WILLIAMS. 

Landlord  and  Tenant — Distress,  after  Removal 
of  Tenant — Pleading. 

A  landlord  cannot  distrain  goods  for  rent  after 
the  term  has  expired  and  the  tenant  has  removed 
from  the  premises,  and  abandoned  the  possession, 
though  30  days  after  the  'goods  are  removed  have 
not  expired . 

But  during  the  term,  the  landlord  may  distrain 
the  tenant's  goods  within  30  days  after  they  are  re- 
moved from  the  demised  premises,  though  more 
than  30  days  have  elapsed  between  the  rent  falling 
due  and  the  distress. 

Where  a  plea  simply  denies  certain  facts  set  up 
in  an  avowry,  introducing  no  new  matter,  it  should 
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conclude'to  the  country ;  but  if  it  conclude  with  a 
verification,  it  will  be  good  on  general  demurrer. 

A  wrong  conclusion  of  a  plea  in  bar  can  be  taken 
advantage  of  only  by  special  demurrer. 

Citations— 3  Cow.,  271 ;  2  Saund.,  190,  n.  5. 

ON  demurrer  to  one  of  the  plaintiff's  pleas  to 
the  defendant's  avowry.     The  action  was 
replevin  for  certain  household  furniture,  al- 
leged to  have  been  taken  May  29,  1823. 

The  defendant  avowed  the  taking  as  a  dis- 
tress for  rent,  upon  a  demise  from  him  to  the 
plaintiff,  of  a  certain  hotel  lot  in  Salem,  Wash- 
ington Co.,  at  $450,  annual  rent ;  and  averred 
that  the  plaintiff  enjoyed  the  premises,  under 
a  demise  from  the  defendant,  from  Feb.  1, 
1816,  until  May  1,  1823  ;  and  from  thence  un- 
til, &c.  That  Feb.  1, 1823,  $1,350  rent  was  due 
for  three  years ;  and  that,  on  the  day  men- 
tioned in  the  declaration,  after  that  sum  be- 
came due,  the  plaintiff  fraudulently  and  clan- 
destinely removed  the  goods  from  the  demised 
premises ;  and  within  30  days  thereafter,  the 
defendant  distrained  them  for  the  $1,350  in  ar- 
rear. 

To  this  avowry  the  plaintiff  interposed  sev- 
eral pleas — one  of  which  was,  that  all  interest, 
title,  term  and  estate  which  the  plaintiff  had  by 
virtue  of  the  demise.before  the  time  when,  &c. , 
to  wit :  May  1,  1823,  wholly  ceased,  deter- 
mined and  ended;  and  the  plaintiff  on  that  day 
wholly  removed  off  .{from  and  out  of  the  pos- 
session.of  the  premises  ;  and  had  since  never 
been  in  possession  of  the  whole  or  any  part, 
nor  in  any  manner  since  that  time  been  ten- 
ant to  the  defendant. 

General  demurrer  and  joinder. 

Mr.  D.  Russell,  in  support  of  the  demurrer. 

Mr.  8.   Stevens,  contra,  cited   Burr  v.  Van 
Buskirk,  3  Cow.,  263,  269,  271  ;  1  R.  L.,  438 
sec.  17;  5 Laws,  1786,  sec.  *17;  1R.  L.,  [*4O8 
347  ;  Bradb.  on  Distr.,  127  ;  Pennant's  case,  3 
Rep.,  54;  Co.  Litt.,  47 b;  2  Saund.,  284 b,  note  2. 

Curia,  per  WOODWORTH,  J.  The  avowry 
alleges  a  subsisting  demise  and  possession  by 
the  plaintiff,  when  the  defeodant  distrained  the 
goods  fraudulently  removed.  The  avowry  is, 
therefore,  sufficient.  The  opinion  expressed  in 
Burr  v.  Vaji  Buskirk,  3  Cow.,  271,  that  a  dis- 
tress off  the  premises  can  only  be  made  within 
thirty  days  after  the  rent  fell  due,  was  not  nec- 
essary to  the  decision  of  that  cause ;  and  on 
more  full  consideration,  must  be  overruled. («)• 

The  plea  substantially  takes  issue  on  the  ma- 
terial fact  in  the  avowry  ;  for  if  the  plaintiff's 
interest  ceased  May  1,  1823,  and  he  removed 
off  the  premises  before  the  time,  when,  &c.,  it 
negatives  the  averment  that  the  plaintiff  wa& 
possessed,  &c.,  as  tenant  to  the  defendant,  at 
the  time  of  making  the  distress.  This  fact  be- 
ing admitted  by  the  demurrer,  puts  an  end  to 
the  right  of  distress.  It  is  said  the  plea  ought 
to  have  concluded  to  the  country.  This  i& 
correct ;  but  it  is  not  cause  for  a  general  de- 
murrer. (2  Saund.,  190,  n^  5.) 

I  am  of  opinion  that  the  plaintiff  is  entitled 
to  judgment,  with  leave  to  the  defendant  to 
amend. 

Rule  accordingly. 

Affirmed,  2  Wend.,  148. 

Cited  in— 19  Wend.,  555 ;  6  Hill,  499 ;  44  111..  525. 

(a)  Fide  Reynolds  v.  Shuler,  ante,  323. 
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LION  v.  BURTIS. 

Action  for  Mesne  Profits — Recovery  in  Ejectment, 
Conclusive  as  to  Title — Parties. 

A  recovery  of  the  mesne  profits,  intermediate  the 
judjrment  in  ejectment,  and  affirmance  in  the  Court 
for  the  Correction  of  Errors,  pursuant  to  1  R.  L., 
144,  is  no  bar  to  the  common  action  for  mesne  profits 
for  the  residue  of  the  time  during1  which  the  defend- 
ant in  the  ejectment,  was  in  possession. 

In  trespass  for  mesne  profits,  the  recovery  in  eject- 
ment is  conclusive  evidence  of  title  ajrainst  the  de- 
fendant and  his  servants,  from  the  time  of  the  de- 
mise laid  in  the  declaration. 

The  action  for  mesne  profits  may  be  sustained  by 
the  nominal  or  real  plaintiff  in  the  ejectment. 

Citations-1  R.  L.,  144  ;  2  Bac.  Abr.,  437 ;  Bull.,  JV. 
P.,  87, 88 ;  4  Cow..  329. 

fJIRESPASS,  for  mesne  profits.     Verdict  for 
J-  the  plaintiff.  The  case  is  sufficiently  stated 
in  the  opinion  of  the  court. 
4O9*]      *Mr.  M.  Wilkins,  moved  for  a  new 
trial. 
Mr.  A.  Burr,  contra. 

Curia,  per  WOODWORTH,  J.  This  is  an  ac- 
tion of  trespass  for  mesne  profits.  It  appeared 
in  evidence  that  the  plaintiff  had  recovered 
judgment  in  the  Supreme  Court,  which  was  af- 
firmed in  the  Court  for  the  Correction  of  Er- 
rors. After  the  affirmance,  a  writ  of  inquiry  was 
executed,  in  pursuance  of  the  3d  section  of  the 
Act,  1  R.  L.,  144,  to  ascertain  the  damages,  as 
well  for  the  mesne  profits,  as  for  any  waste 
committed  after  the  first  judgment.  The  dam- 
ages thus  assessed  have  been  paid  ;  and  it  is 
now  contended  that  this  recovery  is  a  bar  to 
the  present  action. 

The  Act  was  intended  to  give  the  plaintiff  in 
ejectment  compensation  for  the  delay  of  execu- 
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tion,  by  reason  of  the  writ  of  error,  between 
the  rendition  and  affirmance  of  judgment.  It 
is  a  remedial  statute,  which  affords  a  speedy 
and  beneficial  remedy  for  that  portion  of  time; 
but  does  not,  as  I  apprehend,  in  any  way  affect 
or  impair  the  right  of  the  plaintiff  to  damages 
prior  to  the  judgment.  The  spirit  and  design 
of  the  Act  seem  to  be  at  variance  with  the  doc- 
trine urged  by  the  the  defendant.  There  is  a 
dictum  in  Bull.  N.  P.,  88,  that  "  if  the  plaintiff 
were,  upon  the  judgment  in  ejectment  being 
affirmed  in  error,  to  have  a  writ  of  inquiry,  it 
would,  probably  (if  rightly  pleaded),  prevent 
his  recovering  anything  in  a  subsequent  action 
in  trespass."  I  do  not  find  any  authority  cited 
to  support  this  position.  It  is  not  noticed  by 
Bacon.  The  editor,  however,  has  inserted  the 
remarks  of  Buller  in  his  notes.  (2  Bac.  Abr., 
437.) 

The  other  points  raised  by  the  defendant  are, 
that  the  judge,  at  the  trial,  overruled  the  evi- 
dence offered,  to  show  that  the  plaintiff  had 
not  title.  In  this  action,  the  judgment  recov- 
ered is  conclusive  upon  the  defendant,  as  to 
the  question  of  title.  The  action  may  be  sus- 
tained in  the  name  of  the  nominal  or  real 
plaintiff.  The  record  of  recovery  in  ejectment 
is  conclusive  evidence  of  title  in  the  lessor  of 
the  plaintiff,  from  the  time  of  the  demise  laid, 
against  the  defendant  and  his  servants ;  who 
cannot,  therefore,  in  an  action  of  *tres-  [*4 1O 
pass,  show  title  in  another,  after  that  time. 
(Bull.  N.  P.,  87  ;  4  Cow.,  329.) 

The  plaintiff  produced  the  judgment  in  eject- 
ment, and  the  writ  of  possession  executed,  he 
proved  the  value  of  the  profits  ;  and  was  en- 
titled to  recover.  I  am  of  opinion  that  the 
motion  for  a  new  trial  be  denied. 

New  trial  denied. 
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413*]        *MOODY  t>.  BAKER. 

Practice — Contents  of  Notice  of  Bail. 

Notice  of  bail  in  error  must  specify  their  names, 
additions,  and  places  of  residence. 

They  are  liable  to  exception  in  the  same  manner 
as  bail  to  the  action. 

JUDGMENT  being  for  the  plaintiff,  on  the 
J  last  day  of  last  February  Term,  the  defend- 
ant's attorney  sued  out  a  writ  of  error  ;  the  de- 
fendant entered  into  the  usual  recognizance, 
with  two  sureties,  conditioned  to  prosecute  the 
writ  of  error,  &c.,  before  Throop,  Circuit  J. 
Apr.  4,  last,  the  defendant's  attorney  served  this 
notice  on  the  plaintiff's  attorney:  "Elijah  Baker 
ads.  Parnell  Moody,  &c. :  Sir,  take  notice 
that  a  writ  of  error  has  been  duly  filed,  &c., 
and  that  a  recognizance  has  been  duly  en- 
tered into,  and  acknowledged  according  to  the 
form  of  the  statute  in  such  case  made  and  pro- 
vided, to  be  filed  in  the  Supreme  Court  clerk's 
office,  Albany." 

The  plaintiff's  attorney  disregarded  this  no- 
tice, and  issued  execution  ;  which, 

Mr.  P.  C.  Van  Wyck  now  moved  to  set  aside, 
as  irregular. 

Mr.  J.  Platt,  contra,  objected  that  the  notice 
was  a  nulity,  in  not  naming  the  bail  and  giv- 
ing their  addition  and  residence.  He  said  the 
same  form  should  be  pursued  in  this  as  in  the 
ordinary  case  of  special  bail ;  for  the  defend- 
4 1 4*]  ant  in  error  has  *the  same  right  to  ex- 
cept. (2Dunl.  Pr..  1138,  1139:  Tidd.  Pr.,  1087; 
Tidd.  App.,  ch.  43,  sec.  15,  p.  350  ;  6  Mod.,  24  ; 
Tidd.  Pr.,  222,  223  ;  11  Mod.,  2,  case  9.) 

Mr.  Van  Wyck  denied  that  this  was  so  as  to 
bail  in  error.  He  said  it  is  necessary  by  the 
Statute,  1  R.  L.,  143,  to  put  in  bail  by  recog- 
nizance before  the  court  which  renders  the 
judgment,  and  which  passes  judicially,  at  the 
time,  on  the  competency  of  the  bail.  This  is 
conclusive,  and  is  always  deemed  so  in  prac- 
tice. But, 

Per  Curiam.  The  defendant's  notice  was  de- 
fective, in  not  setting  forth  the  names,  addi- 
tions and  places  of  residence  of  the  bail.  The 
defendant  in  error  may  guard  against  their  in- 
competency  or  insolvency,  by  excepting  and 
compelling  them  to  justify,  in  the  same  man- 
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ner  as  the  plaintiff  may  do  in  case  of  bail  lo 
the  action.  For  this  purpose,  he  must  have 
notice  who  they  are.  The  plaintiff  has,  there- 
fore, been  regular  ;  but  as  the  proceeding  to 
bring  error,  and  put  in  bail,  was  in  good  faith, 
let  the  execution  be  set  aside  on  payment  of 
costs  ;  and  the  bail  justifying  in  the  usual  way, 
if  required. 

Rule  accordingly. 

Cited  in-4  Bos.,  637. 


WOOD  0.  BISHOP  AND  BISHOP. 

Practice — Change  of  Venue. 

In  a  transitory  action.the  venue  will  not  be  changed, 
from  one  county  to  another,  on  the  ground  of  the 
number  of  witnesses,  unless  the  number  in  the  lat- 
ter exceed  those  in  the  former.  It  is  not  enough 
that  the  number  be  equal. 

IN  assumpsit.    On  motion  to  change  the  venue 
from  Ulster  to  Dutchess,   the  defendant 
swore  to  "  10  or  12  material  witnesses,"  &c.,  in 
the  latter  county ;  and  the  plaintiff  to  ten  in 
the  former. 

Mr.  L.  Maison,  for  the  motion. 
Mr.  A.  D.  Soper,  contra. 

Curia.  The  number  of  witnesses  being  equal, 
the  motion  must  be  denied. 
Motion  denied. 


*THE  PEOPLE,  ex  rel.  HOLDEN,  [*415- 

v. 
BALL,  late  Sheriff  of  ORANGE. 

Practice — Attachment  Against  One  in  Custody. 

The  defendant  in  an  attachment  being  in  custody 
on  a  ca.  sa.,  before  the  attachment  was  served ;  the 
court  ordered  that  interrogatories  should  be  admin- 
istered at  the  jail  by  a  commissioner. 

BALL,  being  in  custody  of  the  now  Sheriff 
of  Orange,  upon  ca.  sa. ,  an  alias  attach- 


NOTE. — Practice — Change  nf  venue,  tn  accommodate 
witnesses.  See  Spencer  v.  Hurlbert,  2  Cai.,  374,  nnte  ,~ 
Bentley  v.  Weaver,  1  Johns.  Cas.,  240,  note ;  Gourlejr 
v.  Shoemaker,  1  Johns.  Cas.,  392,  note. 
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CORLLES  v.  CUMMIN  as. 


415 


ment  was  directed  to  him  against  Ball,  return- 
able at  the  present  term  ;  and  the  sheriff  now 
submitting  to  the  court  whether  Ball  could  be 
brought  up  on  the  attachment  without  a  habeas 
corpus,  and  fearing  that  a  compliance  with  the 
attachment  might  subject  him  to  an  action  for 
an  escape, 

The  Court  directed  that  interrogatories 
should  be  administered  to  Ball  on  the  attach- 
ment, at  the  jail,  by  a  commissioner  in  the 
County  of  Orange. 

Mr.  G.  Wa-terman,  for  the  sheriff. 

Mr.  D.  Lord,  Jr.,  for  the  relator. 


CORLIES  AND  WIDDIFIELD 

v. 
CUMMINGS. 

Practice. 

Where  the  plaintiff  took  a  bill  of  exceptions  at  the 
circuit,  and  afterwards  made  a  case,  the  court 
made  a  rule  that  he  should  elect  one ;  and  that  the 
other  should  be  set  aside. 

Citation— 1  Johns.,  192, 195. 

AT  the  trial  of  this  cause,  the  plaintiffs  took 
a  bill  of  exceptions  on  certain  points  of 
law;  and  afterwards  made  a  case  embracing 
the  same  points,  and  also  bringing  up  the  ques- 
tion as  to  the  weight  of  evidence. 

Mr.  D.  Lord,  Jr.,  moved  that  the  defendant 
should  elect  which  he  would  abide  by  ;  and 
that  if  he  should  elect  the  one,  the  other 
should  be  set  aside. 

Mr.  Fessenden,  contra. 

Curia.  The  defendant  cannot  pursue  the 
bill  and  case  both.  He  must  elect.  (Uohns., 
192,  195.) 

Mr.  Fet>senden.  We  then  waive  the  bill  ;  and 
will  proceed  with  the  case. 

Rule  accordingly. 


416*]     *Ex  PARTE  DENNISON. 

Practice — Costs  on  Appeal. 

On  appeal  to  the  C.  P.,  and  verdict  for  the  defend- 
ant, the  court  may  award  double  costs,  within  the 
Statute  for  the  More  Easy  Pleading:  in  Certain  Suits, 
1  R.  L..  155. 

DENNISON  sued  W.  &  C.  Babcock  in  tres- 
pass, for  two  cows,  in  a  justice's  court  in 
the  County  of  Madison,  and  the  justice  gave 
judgment  for  the  defendants.  Dennison  ap- 
pealed to  the  C.  P.  of  Madison;  and  on  the 
trial  of  the  appeal,  one  of  the  appellees  justi- 
fied the  taking  as  constable,  under  an  execu- 
tion. A  verdict  being  found  for  the  defend- 
ants, the  C.  P.,  by  rule,  allowed  to  them  double 
costs. 

Mr.  J.  A.  Spencer,  for  Dennison,  now  moved 
for  a  mandnmu*,  commanding  the  C.  P.  to  va- 
cate this  rule,  on  the  ground  that  the  statute 
allowing  the  appeal  (6  Laws  N.  Y.,  296  c.,  ses«. 
47,  ch.  238.  sees.  39,  41),  providing  for  costs  in 
all  cases,  they  must  be  regulated  entirely  by 
that  Act;  and  were  not  within  the  "  Act  for 
the  More  Easy  Pleading  in  Certain  Suits,"  1 
R.  L.,  155.  He  said  costs  were  a  creature  of 
the  statute,  must  be  expressly  given,  and  noth- 
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ing  is  to  be  implied.  If  no  costs  had  been 
given  by  the  Fifty  Dollar  Act,  clearly  none 
would  have  been  recoverable  under  the  Act 
giving  double  costs ;  and  single  costs  being 
given  they  only  can  be  recovered. 
Mr.  W.  Crafts,  contra. 

Curia.  The  Statute  for  the  More  Easy 
Pleading  in  Certain  Suits  is  general  in  its  terms; 
and  no  doubt  the  defendants  would  have  been 
entitled  to  their  double  costs  before  the  justice. 
It  follows  that  in  a  court  of  appellate  jurisdic- 
tion, upon  the  same  matter,  the  like  judgment 
should  be  given.  The  C.  P.  were  right,  and 
the  motion  must  be  denied. 

Motion  denied. 


*DORLAND 

v. 
DORLAND  AND  WILLETS. 

Practice — Second  fi.  fa. —  When  Allowed. 

A  second  fi.  fa.  cannot  issue  until  the  first  (if 
levied)  be  returned,  unless  it  be  to  a  county  other 
than  that  to  which  the  first  issued. 

THE  judgment  being  for  the  plaintiff  on  con- 
fession upon  bond  and  warrant  of  attorney, 
he  issued  &fi.fa.  to  the  Sheriff  of  Onondaga. 
returnable  in  February  Term  last,  which  was 
levied  on  certain  property  of  Willets.  After 
the  return  day,  but  before  the  return  of  this^i. 
fa.,  the  plaintiff  discovered  other  property  of 
Willets  not  levied  upon.  Whereupon  the  plaint 
iff  obtained  a  stipulation  from  Dorland,  one  of 
the  defendants,  that  a  second  fi.fa.  might  issue 
to  the  sheriff  of  the  same  county,  and  that  he 
would  not  move  to  set  it  aside.  He  then  issued 
a  second./?,  fa.  to  the  same  sheriff,  and  caused 
it  to  be  levied  on  Willet's  property,  so  found, 
which, 

Mr.  J.  A.  Dunlap  now  moved  to  set  aside  as 
irregular. 

Mr.  W.  Crafts,  contra,  cited  14  Johns.,  330; 
2  Cow.,  405. 

Curia.  The  second  execution  was  irregular. 
The  farthest  we  have  gone,  before  the  first  exe- 
cution returned,  is,  to  allow  another  in  a 
county  different  from  the  one  to  which  the  first 
issued.  The  consent  of  Dorland  cannot  affect 
the  rights  of  Willets.  The  second  fi.  fa.  and 
all  subsequent  proceedings  upon  it,  must 
be  set  aside  with  costs  on  the  defendant,  Wil- 
lets. stipulating  to  bring  no  action  for  the  levy 
under  it. 

Rule  accordingly. 


*  JACKSON,  ex  dem.  SITHEULAND  [*418 

ET    A  I,., 
C. 

STILES,  ARTIH-K,  Tenant. 


Practice  —  Ejectment  —  Discontinuance  by 

—  Siirjtlntuttjf,  in  Kntry  of  Tenant'*  Default  — 
Rights  »f  Plaintiff,  Under  Writ  of  Po 


In  ejectment,  when-  the  rights  of  the  defendant 
are  not  affected  by  the  proceedings.  or  he  consent*. 
the  name  of  11  Icspnr  may  l«-  stricken  out  on  motion 
in  his  behalf  at  any  stave  of  tin-  proceedings,  though 
be  originally  consented  t<>  its  Insertion,  on  paying 
his  ftlutre  of  the  coats  to  the  plaintiff's  attorney. 

Inserting  the  word"  judgment  "  in  the  entry  of 
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the  tenant"  8  default  for  not  appearing',  &c..  in  an 
action  of  ejectment,  will  not  alter  the  legal  effect 
of  the  entry :  but  it  will,  notwithstanding,  be  good ; 
and  the  word  "  judgment "  may  be  rejected  as  sur- 
plusage. 

Following  this  by  a  rule  for  judgment  generally, 
without  saying  against  whom ;  held,  a  good  rule  for 
judgment  against  the  casual  ejector. 

Where  the  plaintiff  on  judgment  by  default, 
against  the  casual  ejector,  on  a  writ  of  possession, 
took  possession  of  the  whole  premises,  it  appearing 
that  he  had  no  title  to  three  sixths,  he  was  ordered 
to  restore  so  much  to  the  defendant. 

TjUECTMENT.  Dec.  16,  1825,  the  tenant 
J-J  having  neglected  to  appear  and  enter  into 
the  consent  rule,  the  plaintiff's  attorney,  on  the 
usual  affidavit  of  service,  entered  a  rule  in  the 
common  rule  book  that  the  tenant  appear  and 
enter  into  the  consent  rule  in  twenty  days,  or 
judgment  against  the  casual  ejector  by  default. 
This  rule  not  being  complied  with,  Jan.  24, 
1826,  he  entered  a  rule  for  judgment  against 
the  casual  ejector  by  default ;  and  Feb.  27, 
thereafter,  a  rule  for  judgment  generally  with- 
out stating  against  whom.  Previous  to  the 
judgment  the  defendant  had  extinguished  all 
the  rights  of  the  various  lessors  except  to  three 
sixths  of  the  premises  in  question  ;  notwith- 
standing which,  the  plaintiff  had  perfected 
judgment  for  the  whole,  and  taken  possession 
generally  by  writ  of  possession.  Sutherland 
now  made  an  affidavit  that  he  never  had  re- 
tained the  attorney  for  the  plaintiff  to  bring 
the  action  ;  but  he  was  fully  contradicted  by 
affidavits  on  the  part  of  the  plaintiff. 
On  papers  disclosing  the  above  facts, 
Mr.  J.  Story,  in  behalf  of  the  tenant  and  Suth- 
erland, now  moved  that  the  default,  and  all 
subsequent  proceedings  be  set  aside  for  irregu- 
larity; and  that,  at  any  rate,  Sutherland's  name 
should  be  stricken  from  the  proceedings. 
Messrs.  M'Kissock  and  T.  J.  Oakley,  contra. 

Curia.  Sutherland  has  a  right  to  have  his 
name  stricken  from  the  proceedings,  on  pay- 
ing his  proportion  of  the  costs  to  the  attorney 
for  the  plaintiff.  A  lessor  in  ejectment  may 
discontinue  in  this  way  at  any  stage  of  the  pro- 
419*]  ceedings  *where  the  rights  of  the  de- 
fendant to  costs  are  not  affected  ;  or  he  con- 
sents, as  here,  that  it  may  be  done  ;  although 
such  lessors  mav  have  originally  retained  the 
attorney  who  brings  the  suit.  It  does  not,  in 
general,  lie  with  his  co-lessors  to  object. 

There  is  no  ground  for  setting  aside  the  de- 
fault and  subsequent  proceedings.  Though 
the  rules  may  not  have  been  aptly  or  fully 
drawn,  yet,  looking  to  the  nature  and  purpose 
of  the  action,  and  the  times  at  which  they 
were  entered,  their  meaning  cannot  be  mis- 
taken. Inserting  the  word  "  judgment "  in  the 
rule  for  the  default,  will  not  vitiate  it,  or  alter 
the  legal  effect.  The  word  may  be  rejected  as 
surplusage.  Upon  the  same  principle  the 
words  "against  the  casual  ejector"  may  be 
supplied  in  the  final  rule,  which  orders  judg- 
ment generally  without  saying  against  whom. 

But  the  plaintiff  has  taken  possession  be- 
yond his  right.  The  execution  of  the  writ  of 
possession  was  unqualified  ;  though,  as  ap- 
pears fully  from  the  papers,  the  right  to  three 
sixths  of  the  premises  in  question  was  extin- 
guished. Let  the  defendant  be  restored  to  so 
much.  No  costs  are  allowed  on  either  side. 

Rule  accordingly. 
Cited  in— 3  McLean,  413. 
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THE    PRESIDENT,     DIRECTORS    AND 
COMPANY  OF  THE  BANK  OF  UTICA, 

v. 
HILLARD. 

Practice — Notice,  to  Adverse  Party,  to  Produce 
Books,  &c. — Subpoena  Duces  Tecum. 

In  an  action  where  a  bank  is  a  party,  the  opposite 
party  cannot  compel  the  cashier  to  produce  the 
books  or  papers,  by  a  subpoena  duces  tecum. 

Citations— 1  Campb..  562 :  1  Taunt.,  167 ;  1  Anstr., 
259:  2  Anstr..  547 ;  1  Phil.  Ev.,  Am.  ed.,  1820, 11,  12, 
335,336. 

THE  cashier  of  the  plaintiffs  had  been  re- 
quired by  a  subpoena  duces  tecum,  sued 
out  by  the  defendant,  to  produce,  on  the  trial 
of  this  cause,  certain  books,  &c.,  of  the  plaint- 
iffs.    Not  having  done  so, 

Mr.  J.  A.  Spencer  now  moved  for  an  attach- 
ment against  him,  and  cited  5  Cow.,  153  ;  1 
Campb.,  562;  1  Taunt.,  167;  1  Anst.,  259  ;  2 
Id.,  547. 

Curia.  The  motion  must  be  denied.  The 
course  for  proving  the  books  or  papers  of  the 
Bank,  where  it  is  the  adverse  party,  is  to  give 
notice  to  produce  them ;  and  on  its  non-com- 
pliance, *to  show  the  contents  by  infe-  [*42O 
rior  evidence  as  in  other  cases.  The  effect  of 
this  motion  would  be  to  compel  a  party  to  pro- 
duce evidence  against  himself.  True  the  books 
are  ordinarily  in  the  possession  of  the  cashier. 
How  ?  He  holds  them  as  the  officer,  the  agent 
or  servant  of  the  Bank,  in  the  same  manner  as 
an  attorney  holds  the  papers  of  his  client. 
The  cases  in  which  the  production  of  papers 
may  be  coerced  by  subpoena  are  where  they 
are  the  property  or  a  competent  witness,  or,at 
least,  where  they  do  not  belong  exclusively  to 
the  ad  verse  party.  When  he  can  say  "these 
are  my  papers,"  we  will  not  compel  one  who 
happens  to  have  the  temporary  possession  of 
them,  in  the  right  of  the  party,  to  produce 
them  on  subpoena.  The  question  is  not  now 
what  order  this  court,  or  a  judge  of  this  court, 
might  make  upon  the  Bank,  touching  the  pro- 
duction of  these  papers,  within  the  cases  cited 
from  Campbell,  Taunton  and  Anstruther.  It 
relates  to  the  effect  of  a  subpoena  duces  tecum; 
and  it  is  clear  that  by  this  a  party  cannot  have 
his  papers  taken  from  his  custody.  (1  Phil. 
Ev.,  Am.  ed.,  1820  ;  and  the  cases  there  cited 
at  p.  11,  12,  335,  336.) 

Motion  denied. 

Cited  in-6  Cow.,  62 ;  1  Blatchf ..  240,  241. 


WIGGINS 

v. 
WILSON,  Impleaded   with  DOE,   Manucap- 

tors  Of   BOARDMAN,  ET  AL. 

Practice — Special  Bail — Time. 

The  8  days  during  which  special  bail  may  surren- 
der ex  gratia,  are  to  be  computed  of  those  within 
the  test  and  return  days  of  process. 

THE  defendants  were  special  bail  for  E.  O. 
and  D.  Boardman,  at  the  suit  of  Wiggins, 
who  obtained  judgment ;  and  the  ca.  sa.  was 
returned  non  est  inventus,  as  to  all  the  defend- 
ants.    The  bail,  defendants  in  this  suit,  were 
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then  sued  by  capias  ad  respondendum,  return- 
able Mar.  4.  1826,  the  last  return  day  of  the 
term,  though  the  court  continued  its  session 
to  the  25th.  O.  Boardman  had  been  dis- 
charged Oct.  20,  1825,  under  the  Insolvent 
Act  of  Apr.  7,  1819,  "  to  Abolish  Imprison- 
ment for  Debt  in  Certain  Cases."  Mar.  24, 
1826,  D.  Boardman  was  surrendered  to  the 
421*]  Sheriff  of  Cortland ;  and  *Apr.  22,  E. 
Boardman  was  surrendered  to  the  Sheriff  of 
Albany,  by  the  bail. 

Mr.  J.  Hoyt  now  moved  that  an  exoneretur 
be  entered  on  the  original  bailpiece,  upon  pay- 
ment of  costs. 

Mr.  E.  Paine,  contra,  insisted  that  the  mo- 
tion came  too  late.  He  said  the  term  for  the 
purposes  of  surrender.and,  indeed,  for  all  pur- 
poses, except  the  mere  test  and  return  of  proc- 
ess, continued  to  the  25th  of  March  ;  and  so 
it  is  considered  in  practice.  In  this  view,  the 
8  days  in  full  term  had  elapsed  before  the  sur- 
render ;  and  there  being  no  adequate  excuse 
for  the  delay,  the  bail  were  irrevocably  fixed. 
Thomas  v.  BuUdey,  5  Cow.,  25. 

Curia.  We  are  not  aware  what  the  practice 
has  been  ;  whether  the  8  days  have  been  con- 
sidered as  belonging  to  the  first  fortnight,  or 
the  term  at  large.  Were  we  satisfied  that  the 
latter  had  been  the  case  in  general  practice,  we 
should  probably  follow  it.  But  this  is  a  mo- 
tion in  favor  of  bail,  and  counsel  have  acted 
under  the  idea  that  the  time  is  to  be  taken  ac- 
cording to  the  test  and  return  days  of  process. 
We  adopt  this  as  the  correct  practice,  and  di- 
rect that  it  be  followed  in  future. 

Motion  granted. 


Ex  PARTE  S.  C.  RAYMOND. 

Commissioner,  Who  is  Also  Master,  Cannot  Take 
A  cknowledgments. 

A  commissioner  under  the  Act  of  Apr.  19, 1823, 
who  Is.  at  the  same  time,  an  acting  master  In  chan- 
cery, cannot  take  the  acknowledgment  or  proof  of 
deeds. 

Citations— Act  Apr.  19,1823  (sess.  46,  ch.  197,  sec., 
4);  Stat.  March  24, 1818  (sess.  41,  ch.  55,  sees.  2,  4). 

APR.  16,  1825,  D.  V.  N.  Radcliff,  Esq.,  was 
appointed,  by  the  judges  and  supervisors 
of  Dutchess,  a  commissioner  to  take  the  proof 
and  acknowledgment  of  deeds,  &c.  He  took 
the  oath  of  office,  and  acted  as  such  till  Apr. 
17,  1826,  when  he  was  appointed  and  sworn  in 
as  master  in  chancery.  After  this,  he  took  the 
acknowledgment  of  a  deed  as  commissioner, 
but  the  clerk  of  Dutchess  refused  to  record  it, 
on  the  ground  that  he  had  no  power  to  take 
the  acknowledgment. 

A  motion  was  now  made  for  a  mandamus, 
commanding  the  clerk  to  record  this  deed. 

422*]  *Curia.  The  motion  is  made  on  the 
idea  that  the  Act  of  Apr.  19,  1828,  sess.  46, 
ch.  197,  sec.  4  makes  no  mention  of  masters 
in  chancery  ;  and  that  they  are,  therefore,  not 
prohibited  from  taking  acknowledgments  and 
proofs  of  deeds,  as  they  were  bv  the  Statute 
of  Mar.  24,  1818,  sess.  41,  ch.  55,  sees.  2,  4. 
True,  they  are  not  expressly  so  forbidden  ; 
but  both  Acts  are  in  pan  maieria  ;  and  the 
C'OWENS.  N.  Y.  R..8. 


Act  of  1823  refers  to  and  adopts  the  provisions 
of  the  former.  To  allow  a  commissioner,  who 
is  at  the  same  time  a  master,  to  take  acknowl- 
edgments, would  be  to  violate  the  very  words 
of  the  4th  section  of  the  first  Act.  The  mo- 
tion must  be  denied. 
Motion  denied,  (a)  ' 

(a)  Vide  Ex  parte  Calvin  Goodell,  14  Johns.,  325. 


CASE«.  BELKNAP. 

Practice — Motion  for  Judgment,  as  in   Case  of 
Nonsuit — Costs. 

On  moving  for  judgment  as  in  case  of  nonsuit,  it 
is  enough,  prima  facie,  that  the  defendant's  affidavit 
showed  that  the  plaintiff  had  noticed  the  cause  for 
trial  at  the  circuit,  where  it  is  alleged,  he  omitted  to 
try,  without  expressly  stating  that  the  venue  was 
laid  there. 

To  excuse  from  trial  and  costs,  on  account  of  the 
defendant's  insolvency,  the  plaintiff  must  show  that 
he  was  discharged  under  tne  Insolvent  Act  after . 
suit  brought,  and   move   to  discontinue  without 
costs. 

That  the  plaintiff  was  surprised  with  a  defect  of 
testimony  which  he  could  not  supply  at  the  circuit, 
allowed  as  an  excuse  from  stipulating,  but  not  from 
costs. 

Citation— 1  Cai.,  93. 

A  SSUMPSIT.  Grim  moved  for  judgment 
1A.  as  in  case  of  nonsuit,  on  an  affidavit  that 
this  cause  was  noticed  for  trial,  by  the  plaint- 
iff, for  the  last  Orange  Circuit,  but  not  tried. 
The  affidavit  did  not  state  where  the  venue 
was  laid ; 

Mr.  Ross  objected  to  this  as  a  defect,  and 
cited  3  Cai.,  128,  3  Johns.,  446. 

Per  Curiam.  The  noticing  of  the  cause  for 
trial  in  Orange,  is,  at  least,  prima  facie  evi- 
dence, that  the  venue  was  laid  there.  In  the 
cases  cited,  it  does  not  appear  that  they  had 
been  noticed  for  trial. 

Mr.  Ross  then  read  an  affidavit  to  show  that 
the  defendant  was  insolvent,  but  not  that  he 
had  been  discharged  under  the.  Insolvent  Act ; 
and  cited  1  Johns.,  141,  148. 

*Curia.  Had  the  defendant  been  [*423 
discharged  under  the  Insolvent  Act,  after  suit 
brought,  we  should  allow  you  to  discontinue 
without  costs.  But  we  cannot  try  the  fact  of 
insolvency  on  this  motion  by  mere  affidavit. 
Besides,  you  do  not  seek  to  discontinue. 

Mr.  fios*  then  read  an  affidavit  showing 
that,  on  coming  to  the  circuit,  the  plaintiff  was 
.surprised  by  a  defect  of  testimony,  which  he 
could  not  supply  during  the  circuit,  and  cited 
1  Johns.  Cas.,  30. 

Curia.  For  this  reason,  we  excuse  you  from 
stipulating,  but  not  from  costs.  Jackson  \. 
Haight,  2  Cai.,  93. 

Rule  affordingly. 

Cited  in— 45  Super..  514. 


ANONYMOUS. 

Practice—  Notice  for  Trial — Reference. 


The  excuse  for  not  noticing  a  motion  for  the  first 
day  of  term   ntt-d  not   be  given  in  the  Affidavits 
I  served. 
45  70.> 
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To  warrant  denying  a  reference  on  the  ground 
that  questions  of  law  will  arise,  the  court  must  be 
satisfied  that  they  will  be  questions  of  real  difficulty. 

A  SSUMPSIT.  Mr.  Craig  moved  for  a  refer- 
A.  ence,  on  a  notice  of  motion  for  Friday,  the 
second  week  in  term. 

Mr.  T.  A.  Emmet,  contra,  objected  that  the 
notice  should  have  been  for  the  first  day  in 
term. 

Mr.  Craig  read  an  affidavit  showing  an  ex- 
cuse for  not  noticing  for  an  earlier  day.  This 
excuse,  he  said,  was  contained  in  the  affidavit 
of  service. 

Mr.  Emmet  said  the  affidavit  of  excuse 
should  have  been  served  with  the  other  pa- 
pers, so  that  it  might  be  denied. 

Per  Curiam.  The  constant  practice  is  other- 
wise. The  excuse  is  for  the  court,  not  for  the 
party,  and  may  be  shown  at  the  time  of  moving. 

Mr.  Emmet  then  read  an  affidavit,  showing 
that  certain  questions  of  law  would  arise  be- 
fore the  referees,  specifying  them.  These 
would  arise  under  the  plea  of  the  Statute  of 
Limitations. 

424*]  *Curia.  The  questions  which  you 
state  are  of  easy  solution.  Questions  of  law 
may,  and  to  a  certain  extent  must,  arise  on 
every  reference.  We  must  be  satisfied,  how- 
ever, that  they  are  questions  of  real  difficulty, 
to  warrant  our  denying  a  reference  on  this 
ground.  The  doctrine  of  evidence  upon  the 
plea  of  the  Statute  of  Limitations  is,  in  gen- 
eral, very  well  settled. 
Motion  denied. 

Cited  in— 10  How.  Pr.,  352;  13  How.  Pr.,  439;  39 
Super.,  416. 


FAIRLIE  ET  AL.,  Com'rs  of  the  Almshouse 
in  the  City  of  New  York, 

v. 
LAWSON  &  STANBERRY. 

Action  on  Penal  Bond — Penalty  the  Extent  of 
Recovery — Especially  Against  Surety — Interest 
— Costs. 

Judgment  for  the  plaintiff  in  an  action  on  a!penal 
bond  is  properly  for  the  penalty,  in  all  cases,  except 
where  the  demand  is  reduced  by  a  set-off,  within  the 
Statute,  1  R.  L.,  515,  16 ;  and  if  the  penalty  exceed 
$250,  the  plaintiff  is  entitled  to  Supreme  Court  costs, 
though  the  damages  recovered  on  an  assignment  of 
breaches  be  less  than  8250. 

Interest  cannot  be  taxed  as  costs,  on  recovery 
upon  a  bond,  where  its  effect  will  be  to  compel  the 
defendants  to  pay  (one  of  them  being  a  surety) 
beyond  the  penalty  of  the  bond. 

A  surety  is  not  liable  beyond  the  penalty  of  his 
bond 

Citations— 1  R.  L.,  515,  516 ;  2  Cow.,  412 ;  3  Cow.,  151. 

IN  debt  on  bond,  conditioned  for  the  mainte- 
nance of  a  bastard  child,  in  the  penalty  of 
$400,  the  plaintiffs  assigned  breaches  according 
to  the  Statute,  1  R.  L.,  518.  The  defendants 
(one  of  whom  was  a  surety)  pleaded  payment 
of  $264.25,  and  non  damnificatus  beyond  that 
sum.  The  defendants  proving  payment  ac- 

NOTE.— Principal  and  srtrety  —  Contract  strictly 
construed.  See  Ludlow  v.  Simond,  2  Cai.  Cas.,  1,  note ; 
Walsh  v.  Bailie,  10  Johns.,  180,  note :  People  v.  Jan- 
sen,  7  Johns.,  332,  note ;  King  v.  Baldwin,  17  Johns., 
384.  note ;  Powell  v.  Waters,  17  Johns.,  176,  note ; 
Pain  v.  Packard,  13  Johns.,  174,  note. 
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cording  to  their  plea,  the  court  held  that  the 
plaintiffs  could  recover  only  $135.75,  though 
they  proved  damages  beyond  this,  over  and 
above  what  had  been  paid. 

Judge  Irving  taxed  Supreme  Court  costs  for 
the  plaintiffs  ;  who  insisted  that  he  should  also 
tax  interest  on  the  verdict  to  the  time  of  the 
judgment,  which  he  refused. 

It  was  now  submitted,  whether  the  costs 
should  not  have  been  taxed  at  the  C.  P.  rate 
only,  and  whether  interest  should  not  have 
been  taxed. 

Mr.  W.  8.  Johnson,  for  the  plaintiffs. 

Mr.  W.  A.  Seely,  for  the  defendants. 

Curia.  The  taxing  officer  was  right  in  both, 
particulars.  In  case  of  an  action  on  a  bond, 
other  than  for  the  payment  of  money  ;  and  in- 
deed, where  it  is  for  the  payment  of  money, 
except  where  it  is  met  by  a  set-off,  in  which 
case  the  *condition  is  to  be  the  measure  [*425 
of  the  judgment  (1  R.  L.,  515,  516),  the  penalty 
is  the  criterion  of  cost.  If  that  be  more  than 
$250,  Supreme  Court  costs  are  allowed.  (% 
Cow..  412.) 

Interest  is  not  allowable,  where  it  will  swell 
the  recovery  to,  or,  in  effect,  compel  the  de- 
fendants to  pay,  in  the  whole,  an  amount  be- 
yond the  penalty  of  a  bond,  especially  against 
a  surety.  Clark  v.  Bush,  3  Cow.,  151. 

Taxation  affirmed. 

Cited  in-  6)Cow..  58, 64 ;  12  Wend.,  141 ;  7  Barb.,  583 ; 
19  How.  Pr.,  388 ;  2  M'Lean,  587 ;  13  Mich.,  202 :  46 
Mo.,  381. 


Ex  PARTE   McKINNEY    AND  THOMPSON 

v. 
NEWCOMB. 

Award — Motion   to  Set  Aside — Merits   Not  In- 
quired Into. 

On  a  motion  to  set  aside  an  award  which  was 
agreed  to  be  made  a  rule  of  court,  the  merits  of  the 
award  are  not  inquirable  into.  It  will  not  be  set 
aside  in  a  court  of  law,  unless  the  arbitrators  have 
acted  dishonestly  or  corruptly. 

Citations— 2  Archb.  Pr.,  289 ;  2  Burr.,  701 ;  1  Star., 
301 ;  1  Saund.,  327  d;  17  Johns.,  410,  411. 

THE  parties  had  submitted  to  arbitration, 
and  agreed  that  the  submission  should  be 
made  a  rule  of  court.  The  award  being  for 
McKinney  and  Thompson,  it  was,  early  in  this 
term,  on  motion,  made  a  rule  of  court  and  per- 
formance demanded  ;  and  now  two  motions 
were  made — one  for  an  attachment  against 
Newcomb  for  not  performing  the  award,  and 
another  in  behalf  of  Newcomb  to  set  aside  the 
award,  on  the  ground  that,  the  arbitrators  had 
rejected  a  material  witness  offered  by  New- 
comb. 

Mr.  Lockwood,  for  Newcomb,  cited  17 
Johns.,  410,  411  ;  Kyd  on  Aw.,  317;  1  Str., 
695 ;  1  Burr..  278  ;  1  R.  L.,  125,  126. (a) 

Mr.  Anderson,  for  McKinney  and  Thomp- 
son. 

(a)  He  also  objected  that  the  submission  could  not 
be  made  a  rule  of  court  after  the  award,  on  the  au- 
thority of  Spettig-ue  v.  Carpenter,  3  P.  Wms.,  361 ; 
but  the  court  did  not  hesitate  to  disallow  this  objec- 
tion, as  the  contrary  is  clearly  settled :  Alardes  v. 
Campbell,  1  Barnard.  K.  B-,  152 ;  Pownall  v.  King,  6 
Ves.,  10 ;  Caldw.  on  Arb.,  Am.  ed.,  20;  and  it  was  so 
held  lately,  by  this  court,  in  Ex  parte  Vasques,  ante. 
29. 
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Curia.  Here  is  no  pretense  of  dishonesty  or 
corruption  in  the  arbitrators.  We  do  not  ex- 
amine the  merits  on  an  application  to  set  aside 
the  award.  (2  Archb.  Pr.,  289  ;  2  Burr.,  701  ; 
1  Sir.,  301  ;  1  Saund.,  327  d.)  A  mere  mistake 
426*J  *of  the  law  is  not  a  ground  for  our  in- 
terference ;  and  that  is  all  which  is  pretended. 
The  case  cited  from  the  17  Johns,  was  in  a 
court  of  equity.  The  motion  to  set  aside  the 
award  must  be  denied,  and  the  attachment 
must  go. 

Rule  accordingly. 
Cited  in— 12  Wend.,  583. 


Ex  PARTE  ELIPHRAS  HOLMES  AND  TEN 
OTHERS. 

Prficttce — Notice  under  Statute — Service  of— 
Counsel  Appearing  Deemed,  Prima  Facie, 
Authorized  to  Appear — Corporation — Election 
of  Directors — Trustee  of  Stock  Cannot  Vote  on 
it — Powers  of  Company,  as  to  Stock. 

Notice  of  a  motion,  under  the  Act  to  Facilitate 
Proceedings  against  Incorporated  Companies,  &c., 
sess.  48,  ch.  325,  sec.  9,  which  draws  in  question  the 
election  of  Directors  of  a  Company,  is  sufficient,  if 
served  on  the  Directors,  whose  election  is  ques- 
tioned. It  need  not  be  served  on  the  President,  or 
the  Directors  whose  seats  are  not  questioned. 

Nor  need  notice  be  given  to  persons  whose  right 
to  vote  is  in  question. 

The  counsel  who  appear  in  behalf  of  such  an  ap- 
plication, and  the  counsel  who  oppose,  will  be 
deemed  by  the  court,  prima  facie,  authorized  thus 
to  appear. 

But  anyone  named  as  a  relator  may  move  to  have 
his  name  stricken  from  the  proceedings,  if,  in 
truth,  be  did  not  authorize  the  application. 

The  proceedings  are,  in  the  first  instance,  the  same 
as  upon  an  ordinary  non-enumerated  motion  ;  and 
counter  affidavits  need  not  be  served. 

One,  in  whose  name  stock  stands  on  the  books  of 
an  incorporated  Company,  as  trustee,  cannot  vote 
on  such  stock.  The  right  of  voting  belongs  to  his 
rc*tui  i/iit  trust. 

A  Company  cannot  hold  its  own  stock,  so  as  to 
give  its  Directors  or  Trustees  a  right  to  vote  upon  it. 

Yet  it  may  take  its  own  stock  in  pledge,  or  as  se- 
curity for  a  debt  due  to  it,  where  this  is  necessary. 

Rule  setting  aside  an  election  of  Directors,  and 
ordering  a  new  election,  pursuant  to  the  Statute, 
sess.  48,  ch.  325,  sec.  9. 

Citations-Se88.48,  ch.  325,  sees.  9,  11,  Act,  April  21, 
1825. 

MR.  J.  W.  MULLIGAN  moved  for  a  rule  to 
establish  the  election  of  Zebedee  Ring,  and 
24  others,  who,  as  he  claimed,  had  been  chosen 
Directors  of  the  Tradesmen's  Ins.  Co.  in  the 
City  of  N.  Y. 

He  read  affidavits,  stating  that  the  Company 
had  been  incorporated  by  an  Act  of  the  Legis- 
lature passed  Mar.  14,  1825  (see  Laws,  sess.  48, 
ch.  31) ;  that  they  went  into  operation  about 
Apr.  20,  1825  ;  that  Nov.  8  last,  they  passed  a 
resolution  that  they  would  accept  1582  shares 
of  their  capital  stock,  then  held  by  the  New 
Jersey  Manf 'g  and  Banking  Co.,  in  part  pay- 
ment of  funds  on  deposit  in  that  Company, 
belonging  to  the  Ins.  Co. ;  and  the  latter  ap- 
pointed Z.  Ring,  A.  M.  Merchant,  and  W.  P. 
HiilleU,  three  of  their  Directors,  trustees  to  re- 
ceive and  hold  the  stock  in  their  behalf,  sub- 
ject to  the  direction  of  the  Board  of  Directors. 
That  Nov.  9  last  the  shares  were  transferred 
427*]  'accordingly  ;  and  a  check  drawn  bv 
the  Ins.  Co.,  upon  the  N.  J.  Manf'g  and  B". 
Co.,  for  $79,100  in  full  payment  for  the 

COWRH  8. 


shares  ;  and  the  trustees  executed  a  declaration 
of  trust  to  the  Ins.  Co.,  declaring  that  the 
stock  was  held  in  trust  for  them,  and  that, 
when  sold,  the  proceeds  should  be  paid  to  them. 

That  by  the  A"ct  of  Incorporation,  the  stock, 
property  affairs  and  concerns  of  the  Corpora- 
tion, were  to  be  managed  by  25  Directors,  to  be 
elected  annually,  on  the  first  Monday  in  May  ; 
the  election  to  be  holden  under  the  inspection 
of  three  stockholders,  not  being  Directors,  to 
be  appointed  previously  to  every  election  by  the 
Board  of  Directors. 

That  Apr.  26,  last,  a  meeting  was  held,  and 
Directors  appointed,  when  it  was  resolved  by 
the  Directors  that  the  1,582  shares,  held  by  the 
three  trustees,  should  be  voted  upon  at  the  (then) 
next  election,  by  Z.  Ring,  chairman  of  the  trust 
committee.  That  the  whole  number  of  the 
Company's  shares  is  4,000. 

That  at  the  next  election  (May  1,  1826),  the 
vote  was  offered  by  Ring ;  but  objected  to  by 
Hallett,  one  of  the  trustees,  who  called  for  the 
transfer  books.  That  these  being  produced,  it 
was  found  that  the  stock  stood  in  the  names  of 
"  Zebedee  Ring,  Aaron  H.  Merchant  and  Will- 
lam  P.  Hallett,  Trustees."  That,  notwithstand- 
ing this  objection,  the  vote  was  received  by  the 
inspectors. 

That,  in  consequence  of  this  vote  being  re- 
ceived, John  Leveridge,  and  ten  others,  were 
elected,  and  reported  as  duly  elected  by  the  in- 
spectors. 

The  object  of  the  present  motion  was  to 
vacate  the  election  of  these  eleven  Directors  ; 
and  establish  that  of  the  eleven  who  were  can- 
didates against  them.  The  candidates  on  both 
sides  were  named  in  the  affidavits,  and  as  to 
thirteen  persons,  there  was  no  dispute  but  that 
they  were  duly  elected. 

The  motion  was  founded  on  the  Act  entitled 
"  An  Act  to  Prevent  Fraudulent  Bankruptcies 
by  Incorporated  Companies;  to  Facilitate  Pro- 
ceedings against  them,  and  for  other  purposes; 
*passed  April  21.  1825,"  (sess.  48,  ch.  [*428 
325,  and  see  a  summary  of  this  Act,  4  Cow., 
123,  123,  note.) 

Messrs.  J.  Smith  and  J.  Platt,  contra,  objected 
that  notice  of  the  motion  should  have  been 
given,  not  only  to  the  Directors  whose  seats 
were  contested  (which  they  admitted  had  been 
done), but  to  the  President  and  the  other  Direct- 
ors of  the  Company.  They  said,  all  the  stock- 
holders of  the  institution  were  interested  in  this 
proceeding,  and  entitled  to  be  heard  through 
the  President  and  the  other  officers,  whose 
election  was  confessedly  legal. 

Cvria.  The  statute  is,  that  notice  shall  be 
j  given  to  the  adverse  party,  or  to  those  who  may 
be  affected  by  the  application.  (Sess.  48,  ch. 
825,  sec.  9.) 

The  Directors  whose  seats  are  sought  to  be 
vacated  are,  we  think,  the  true  parties,  and  the 
only  persons  to  be  affected  within  the  meaning 
of  the  Act.  The  application  comes  in  place,  and 
is  in  nature  of  an  information — in  nature  of 
a  quo  ir<irrnnb>.  Had  tin  information  been  filed, 
these  Directors  would  be  the  proper,  and  the 
only  proper  defendants.  Suppose  we  should 
order  an  information  to  be  filed,  as  we  may  do, 
if  the  nature  of  the  case  require  it  ;  clearly  the 
process,  in  such  a  case,  could  go  only  against 
the  Directors  whose  seats  are  questioned. 
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Mr.  Platl.  The  three  persons  who  were  al- 
lowed to  vote  on  the  1,582  shares  are  deeply  in- 
terested in  this  question.  Yet  they  have  had 
no  notice. 

Curia.  We  think  no  notice'was  necessary  to 
them. 

Mr.  Platt.  We  then  deny  the  authority  of  the 
counsel  who  appear  in  behalf  of  the  applica- 
tion ;  and  we  demand  that  before  they  be  per- 
mitted to  proceed,  they  prove  their  authority  to 
this  court.  Here  is  no  li»  pendens ;  and,  of 
course,  the  case  is  not  within  the  rule  which 
declares  that  the  appearance  of  an  attorney 
shall  be  good  as  to  the  court,  without  showing 
his  warrant.  The  rule  is  confined  to  a  suit 
brought.  [And  he  offered  affidavits  to  show 
that  as  to  some  of  the  applicants  no  authority 
whatever  had  been  given.] 

429*]  *  Curia.  It  may  be  very  proper  to 
strike  out  the  names  of  those  who  move  that 
this  should  be  done,  on  affidavit.  The  motion 
goes  on  upon  the  peril  of  costs ;  and  like  a  lessor 
in  ejectment,  those  named  as  applicants  may 
see  to  it  that  their  names  are  not  used,  so  as  to 
impose  on  them  an  unauthorized  expense. 

But  we  cannot  consent,  on  a  mere  unsup- 
ported suggestion  of  want  of  authority,  to  re- 
quire that  the  gentleman  concerned  should  go 
into  proof  that  they  are  properly  here  in  the 
names  of  those  whom  they  profess  to  represent. 
They  come  as  officers  of  the  court,  whether  to 
prosecute  a  suit  or  make  a  motion  ;  and  as  to 
the  court,  they  must  be  taken  to  have  a  war- 
rant. They  are  amenable,  as  in  other  cases, 
should  it  turn  out  that  they  are  not  retained. 
Suppose  it  should  be  objected  that  the  counsel 
who  oppose  are  not  armed  with  proper  author- 
ity. This  might  as  well  be  done  ;  and  thus, 
before  we  could  go  on  to  a  hearing,  we  must  ap- 
point a  day  for  proof  that  the  officers  of  the 
court  have  a  right  to  appear  before  it  in  their 
respective  duties.  Prima  facie,  we  must  take 
it  that  they  act  properly. 

Mr.  E.  T.  Pinckney,  same  side  with  Messrs. 
Smith  and  Platl,  was  then  proceeding  to  read 
affidavits  upon  the  merits  ;  when. 

Mr.  Mulligan  objected  that  the  affidavits  were 
in  nature  of  pleadings,  and  that  not  only  the 
affidavits  for  the  motion,  but  against  it,  should 
be  served ;  that  the  applicants  had  not  been 
served  with  the  affidavits  now  proposed  to  be 
read. 

Curia.  You  must  go  on  as  in  case  of  an  or- 
dinary non-enumerated  motion.  The  counter 
affidavits  not  being  served,  is,  in  this  view,  no 
reason  against  their  being  read.  Should  we 
finally  see  that,  in  consequence  of  the  omission, 
the  applicants  are  surprised,  it  may  be  a  reason 
to  give  further  time,  or  award  an  issue. 

Mr.  Pinckney  then  proceeded  to  read  various 
affidavits  to  show  that  the  1,582  shares  upon 
which  the  trustees  had  voted,  were  owned  by 
them  in  trust  for  the  insurance  company,  bona 
43O*1  *foJe,  and  that  the  stock  had  not  been 
created  in  order  to  control  the  direction  of  the 
Company. 

It  appeared  from  these  affidavits  that  seven 
persons,  composing  the  finance  committee  of 
the  Company,  had,  at  its  first  organization,  pro- 
cured to  themselves  stock  in  the  Company 
amounting  at  par  to  $113,300,  a  majority  of  the 
whole  stock  of  the  Company,  which  enabled 
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them  to  control  its  concerns.  Their  mode  of 
doing  it  was  this  :  they  deposited  about  $80,- 
000  received  for  stock  in  the  N.  J.  Manf'g  and 
Bk'g  Co.,  at  Hoboken  of  which  one  of  that 
committee  was  President;  and  the  further  sum 
of  $113,000  was  placed  in  the  books  of  the  bank 
to  the  credit  of  the  Tradesmen's  Ins.  Co.,  the 
whole  bearing  an  interest  of  six  per  cent,  per 
annum.  And  they  hypothecated  most  or  all  of 
their  stock  to  the  bank.  It  also  appeared  that 
four  of  the  committee  had  privately  combined 
to  leave  the  whole  amount  of  the  Ins.  Co.  's  capi- 
tal in  the  possession  of  the  bank  for  one  year  at 
least,  and  to  apply  to  the  Legislature  for  a  bank ; 
and  then  to  withdraw  the  money  for  the  use  of 
the  new  bank.  That  inconsequence,  the  Ins.  Co. 
had  been  prevented  from  making  various  loans 
at  seven  per  cent.;  the  bank,  by  direction  of  a 
majority  of  the  finance  committee,  refusing  to 
accept  checks  drawn  by  the  Co.  That  the  di- 
rectors having  discovered  the  situation  of  their 
funds,  and  fearing  their  loss,  were  induced  to 
take  a  transfer  of  the  stock  of  the  Co.  to  the 
amount  of  $79, 100  (the  1,582  shares  in  question) 
being  the  stock  hypothecated  to  the  bank  in  the 
manner  above  mentioned.  That  this  was  ac- 
cepted in  payment  of  so  much;  the  bank  owing 
the  Co.,  in  the  whole,  about  $155,900;  and 
agreeing  to  secure  them  for  the  balance  in  some 
other  way.  That  the  Directors  thought  it  their 
duty  to  take  the  stock  at  par  value,  though  it 
was  then  from  five  to  ten  per  cent,  below  par 
in  the  market;  and  to  pay  the  president  of  the 
bank  $2,000.  That,  accordingly,  the  resolu- 
tion of  Nov.  8,  last,  mentioned  in  the  deposi- 
tions on  the  part  of  the  applicants, was  passed; 
and  the  check  for  the  $79,100  drawn  for  the 
purpose  of  canceling  so  much  of  the  debt  then 
due  from  the  bank  ;  and  not  by  *way  [*431 
of  payment  for  the  stock  so  transferred.  That 
there  is  still  due  from  the  bank  to  the  Co.  about 
$45,000  unsecured. 

Mr.  Mulligan,  for  the  relators.  Without  in- 
quiring whether  one  of  several  owners  of  stock , 
tenants  in  coinmon  or  joint  tenants,  would 
have  a  right  to  vote,  without  the  concurrence 
of  his  co-tenants,  it  is  clear  that  one  of  several 
trustees  for  the  Company  cannot.  They  were 
not  only  joint  tenants,  but  trustees.  The  trust 
was  personal  to  themselves  ;  and  their  united 
concurrence  was  necessary  in  this,  as  it  must 
be  in  every  act  of  trustees.  No  proxy  was 
made.  It  was,  in  truth,  a  vote  by  the  minority 
of  the  trustees.  They  stood  like  any  other  per- 
sons having  a  joint  power.  A  single  individual 
cannot  execute  it. 

But  suppose  a  majority  could  control  in  a 
purpose  of  the  trust ;  they  could  not  vote.  The 
declaration  of  trust  to  which  they  were  con- 
fined, contemplated  no  such  power.  It  was 
merely  to  receive  and  pay  over  the  money  on 
sale  of  the  stock. 

They  were  not  owners  within  the  test  given 
by  the  Act  of  Apr.  >  21,  1825,  sess.  48,  ch.  325, 
sec.  11  ;  for  the  stock  was  not  holdeu  in  their 
name,  within  the  meaning  of  that  Act.  It  stood 
in  the  name  of  the  Directors,  and  the  vote  was 
their's. 

The  Directors  had  no  right  to  use  this  stock 
for  the  purpose  of  controlling  the  election. 
When  it  came  to  the  hands  of  the  Company, 
it  ceased  to  be  stock.  In  their  hands,  it  has  no 
legal  existence.  It  is  only  in  the  hands  of  the 
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stockholders  that  it  can  be  anything.  The  law 
cannot  be  evaded  by  placing  it  in  the  name  of 
trustees  for  the  use  of  the  Company.  It  is  still 
their  property.  They  have  a  right  to  control 
it  for  all  purposes  ;  and  if  they  are  allowed  to 
vote  upon  it,  the  consequence  is  that  a  majori- 
ty of  the  Directors  may  maintain  themselves  in 
office,  by  the  votes  of  stock  in  which  they  have 
no  interest  as  individual  stockholders. 

Me*»r*.  P.  W.  Raddiff  and  J.  Plait,  contra. 
There  can  be  no  doubt  that  the  stock  was  prop- 
432*]  erly  obtained  ;  and  properly  *held  by 
the  trustees  in  their  own  names.  The  question 
is,  what  rights  they  acquired. 

There  is  no  statute  or  common  law  rule, 
which  prohibits  the  vote  of  this  stock.  It  is 
not  necessary  that  voters  should  hold  stock  in 
their  own  right.  The  charter  contemplates  a 
vote  upon  stock  by  persons  holding  in  the  right 
of  another. 

The  5th  section  (sess.  48,  ch.  31)  requires 
that  a  Director  shall  hold  in  his  own  right ; 
otherwise,  he  is  not  eligible."  But  no  such  dis- 
tinction is  made  as  to  voters.  For  this  purpose, 
it  speaks  of  stockholders  generally.  And  by 
the  statute  cited  on  the  other  side,  the  person 
or  persons  in  whose  name  the  stock  stands, 
when  they  come  to  vote,  are  declared  to  be 
qualified.  Now  each  person  cannot  vote,  when 
several  hold  as  co-tenants.  There  can  be  but 
one  vote  ;  and  this  may  be  given  by  a  majori- 
ty ;  or,  indeed,  the  vote  of  one  might  be  good, 
if  there  be  no  dissent  of  the  others.  If  only 
two,  the  dissent  of  one  might  well  neutralize 
the  vote  ;  but  this  would  be  unjust  as  to  a  ma- 
jority. If  it  be  so  as  to  three  persons,  it  would 
be  the  same  of  two  hundred.  We  agree  that 
the  trustees  are  joint  tenants  ;  but  they  are 
trustees  for  an  institution  which  acts  through- 
out by  majorities.  They  hold  under  the  Board 
of  Directors.  These  are  the  cestuis  qne  trust, 
the  parties  concerned  ;  and  it  does  not  lie  with 
the  relators  to  question  the  vote  which  accords 
with  the  views  of  the  real  parties  in  interest, 
on  account  of  the  form  in  which  it  was  given. 
It  is  enough  that  they  declared  which  of  their 
trustees  should  vote  for  them.  They  had  a 
right  thus  to  constitute  him  their  proxy.  There 
is  no  particular  form  of  making  a  proxy.  It 
may  as  well  be  by  a  corporate  resolution  as  in 
an}'  other  way.  The  power  was,  in  some  re- 
spects, of  a  general  or  public  nature ;  in  which 
view,  it  is  clear  that  a  majority  may  vote.  Here 
a  majority  were  actually  assenting.  If  their 
trust  was  of  a  public  nature,  then  there  is  no 
doubt  the  act  was  valid.  (1  Bos.  &  P..  236, 
per  Eyre,  Ch.  J.  •  2  Atk.,212;  3  T.  R, 
592-595,  per  Ld.  Kenyon,  and  Duller,  .7.  ;  16 
Johns. ,  41  ;  Cowp..  377  ;  6  T.  R,  398.) 

By  the  Act  of  Apr.  21. 1825,  sec.  9,  this  court 
are  to  proceed  in  regard  to  these  elections  as 
right  and  justice  may  require.  It  is,  quoad  fn>r, 
433*J  a  court  of  chancery  ;  and  will  *take  a 
wide  and  equitable  view.  (10  Johns.,  495.)  A 
court  of  chancery  may  even  change  a  trustee 
in  order  to  promote  the  equity  of  the  case.  It 
will  do  this  wherever  he  acts  improperly  or 
unreasonably.  It  will  always  prevent  an  abuse 
of  trust. 

Mr.  T.  A.  Emmet,  in  reply.  Certainly  the 
Directors  could  not  vote,  yet  it  is  said  they 
could  make  a  proxy,  and  that  they  had  done 
so  by  their  resolution.  The  law  undoubtedly 
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means  to  confine  the  right  of  voting,  where 
stock  is  hypothecated,  to  the  cestui  que  trust. 
The  persons  to  whom  it  is  hypothecated  can 
have  no  control  over  the  votes  of  the  general 
owners. 

It  is  not  denied  that  if  this  stock  had  stood 
in  tke  name  of  the  Company,  it  would  have 
been  a  diminution  of  so  much  of  their  stock 
capable  of  voting.  It  is  not  the  same  thing 
standing  in  the  name  of  trustees.  The  stock 
is  inactive.  It  produces  nothing.  It  is  held  in 
trust  for  the  Company.  Is  it  more  or  less  than 
the  stock  of  the  Company  ?  They  may  take  a 
pledge  of  stock  from  necessity  ;  but  they  are 
bound  to  sell  it  the  very  first  opportunity,  and 
cannot  keep  it  to  vote  upon.  The  sole  purpose 
of  the  pledge  is  security.  That  is  not  increased 
by  exercising  the  right  to  vote. 

In  this  way,  an  irresistible  power  may  be  ob- 
tained by  the  Directors  to  control  the  election 
at  any  time,  and  bid  defiance  to  the  stockhold- 
ers. No  matter  that  they  may  have  acted  bona 
fide  in  receiving  this  pledge.  There  is  no  dif- 
ference between  buying  stock  for  the  purpose 
of  voting  and  buying  it  for  another  purpose, 
but  using  it  to  control  the  election. 

If  we  are  so  far  wrong,  a  mere  majority  of 
the  trustees  could  not  vote.  If  the  refusal  of 
one  to  concur  was  a  breach  of  trust,  the  Court 
of  Chancery  alone  can  give  relief.  Trustees 
are  chosen  for  the  benefit  of  all  the  cestuis  que 
trust.  Each  trustee  represents  all.  A  minority 
of  joint  owners  cannot  control  the  rights  of  the 
whole  unless  it  be  so  agreed.  (4  Johns.  Ch., 
573.)  Besides;  the  vote  in  question  is  not  a 
compliance  with  the  general  Act,  sess.  48,  ch. 
325,  sec.  11,  on  the  subject.  This  declares  that 
stock  standing  in  *the  name  of  persons  [*434 
shall  be  voted  upon  by  themselves  directly,  or 
by  proxy.  This  is  the  vote  of  only  two  out  of 
three  joint  stockholders,  one  dissenting  ex- 
pressly. 

Curia.  The  fact  to  facilitate  proceeding 
against  incorporated  companies,  &c.  (sess.  48, 
ch.  325),  upon  which  this  motion  is  made,  pro- 
vides (sec.  11)  that,  "in  all  cases,  where  the 
right  of  voting  upon  any  share  or  shares  of  the 
stock  of  any  incorporated  Company  of  this 
State,  shall  be  questioned,  it  shall  be  the  duty 
of  the  inspectors  of  the  elections  to  require  the 
transfer  books  of  said  Company,  as  evidence 
of  stock  held  in  the  said  Company  ;  and  all 
such  shares  as  may  appear  standing  thereon, 
in  the  name  of  any  person  or  persons,  shall  be 
voted  on  by  such  person  or  persons,  directly 
bv  themselves,  or  by  proxy,  subject  to  the  pro- 
visions of  the  Act  of  Incorporation."  There 
is  nothing  in  the  Act  of  Incorporation  of  the 
Tradesmen's  Ins.  Co.  which  interferes  to  pre- 
vent the  application  of  this  provision  :  and  it 
is  broad  enough,  literally  to  include  all  stock- 
holders, whether  in  their  own  right,  or  as  mere 
trustees  for  others. 

But  the  question  remains,  whether  the  latter 
are  to  be  deemed  stockholders,  within  thespirit 
of  the  Act.  True  the  stock  on  which  they  voted, 
in  this  case,  stands  in  their  name  ;  but  on  the 
face  of  the  entry  they  are  declared  to  be  mere 
nominal  holders.  The  real  owner  of  the  slock 
should  vote,  especially  whore  his  name  is  truly 
expressed  in  the  books  ;  though  it  might  be 
otherwise,  if  he  choose  to  have  the  entry  simply 
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in  the  name  of  another,  without  expressing 
any  trust.  Now  these  three  persons,  a  major- 
ity of  whom  claim  a  right  to  vote,  are  mere 
trustees  ;  and  they  are  trustees  not  for  the  di 
rectors  ;  but  the  Co. ,  the  Corporation  itself.  If 
there  could  be  a  vote  at  all  upon  such  stock, 
one  would  suppose  that  it  must  be  by  each 
stockholder  of  the  Co.,  in  proportion  to  his  in- 
terest in  it. 

This  brings  us  to  the  important  difficulty  in 
the  case,  which  is,  whether  stock  thus  held 
can  vote  at  all.  And  we  think  it  is  not  to  be 
considered  as  stock  held  by  any  one  for  the 
purpose  of  being  voted  upon.  No  doubt  the 
Co.  may,  from  necessity,  as  in  this  case,  take 
4:  J5*]  their  own  stock  in  *pledge  or  payment ; 
and  keep  it  outstanding  in  trustees,  to  prevent 
UK  merger  ;  and  convert  it  to  their  security. 
But  it  is  not  stock  to  be  voted  upon  within  the 
meaning  of  the  charter,  or  the  general  Act  upon 
which  we  are  proceeding.  It  i?  not  to  be  tol- 
erated that  a  Company  should  procure  stock, 
in  any  shape,  which  its  officers  may  wield  to 
the  purposes  of  an  election ;  thus  securing  them- 
selves against  the  possibility  of  removal.  The 
motion  is  accordingly  granted  ;  but  as  the  ques- 
tion is  a  new  one,  this" must  be  without  costs. 

The  view  which  we  have  taken  of  the  case 
precludes  the  necesssity  of  determining  the 
other  question  raised  at  the  bar,  whether  joint 
holders  of  stock  must  all  concur  in  a  vote  ; 
whether  they  must  vote  severally  according  to 
their  several  interests,  or  the  vote  be  controlled 
by  a  majority. 
'  We  direct  the  following  rule: 

SUPREME  COURT. 
In  the  Matter  of  the  Application  of  ELIPHRAS 

HOLMES,  <foc.  (naming  the  other  the  other 

ten  who  applied). 

On  reading  and  filing  a  notice  of  motion  for 
a  rule,  or  order  to  confirm  and  establish  the 
election  of  Zebedee  Ring,  &c.  (naming  24  per- 
sons), as  Directors  of  the  Tradesmen 'sins.  Co., 
in  the  City  of  N.  Y. ;  and  to  make  such  order, 
and  give  such  relief  in  the  premises  as  right  and 
justice  might  seem  to  require  ;  and  on  reading 
and  filing  the  depositions  and  proofs  of  the  par- 
ties, as  well  in  behalf  of  as  against  the  said  ap 
plication ;  and  after  hearing  counsel,  as  well 
on  behalf  of  the  said  application  as  in  opposi- 
tion thereto,  it  is  ad  judged  that  the  fifteen  hun- 
dred and  eighty  two  shares  of  stock  mentioned 
in  the  said  depositions  of  the  said  parties,  as 
being  held  in  trust  for  the  benefit  of  the  said 
Insurance  Company,  were  illegally  voted  upon 
by  the  trustees  holding  said  stock  for  the  said 
Co.;  the  trustees  not  being  stockholders  within 
the  provisions  of  the  llth  section  of  the  Act  en- 
titled, "An  Act  to  Prevent  Fraudulent  Bank- 
ruptcies by  Incorporated  Companies,  to  Facili- 
436*]  tate  Proceedings  *against  them,  and 
for  other  purposes,  passed  Apr.  21,  1825." 

And  it  is,  therefore,  ordered  that  the  election 
of  the  following  persons,  viz. :  John  Leveridge. 
&c.  (naming. the  other  ten  whose  election  de- 
pended on  the  vote  upon  the  1582  shares),being 
eleven  of  the  recently  elected  Directors,  be  set 
a^ide  ;  on  the  ground  that  they  were  unduly 
elected  by  virtue  of  the  vote  given  upon  the 
said  trust  stock. 

And  it  is  further  ordered  that  a  new  election 
of  eleven  Directors  of  the  said  Company,  in 
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the  place  of  the  persons  last  above  mentioned, 
be  held  under  the  inspection  of  John  Gray, 
James  W.  Pinckney  and  Micajah  Reynolds,  the 
inspectors  heretofore  appointed  by  the  Board 
of  Directors,  of  the  said  Company,  and  under 
whose  direction  the  late  election  was  held. 

And  it  is  further  ordered  that  the*officers  of 
the  said  Company  forthwith  cauxe  public  no- 
tice of  such  new  election  to  be  given,  for  twen- 
ty days  prior  to  the  holding  of  the  same,  in 
such  manner  as  is  prescribed  by  the  charter  of 
said  Company  in  cases  of  election. 

Cited  in— 7  Cow..  411:  6  Wend.,  510;  3  Sandf.  Ch., 
290;  15  Hun,  224;  63  Barb..  567;  6  How.  Pr.,  25:  1 
Hall,  74;  Co.  R.  N.  S.,  188 ;  37  Cal-,  27  ;  22  Ohio,  3B9; 
101  Mass.,  403 ;  114  Mass.,  43 :  40  Am.  Dec.,  188  (3 
Gratt.,  19):  3  Am.  Rep.,  381  (101  Mass.,  398). 


THE  PEOPLE,  ex  rel.  THE  NEW  LOAN  OF- 
FICERS OF  THE  COUNTY  OF  ULSTER", 

THE  SUPERVISORS' OF  THE  COUNTY 
OF  DELAWARE. 

Mandamus — Erection  of  New    County — Duties 
of  Loan  Officers  in  Providing  for  Deficiencies. 

Delaware  Co.  was  erected  by  an  Act  of  Mar.  10, 
1797,  from  Ulster  and  Otsego.  The  Act  providing 
that  deficiencies  on  mortgages  to  the  new  loan  of- 
ficers of  Ulster,  of  lands  situated  in  that  part  of 
Delaware  taken  from  Ulster,  should  be  paid  by  tax 
on  the  inhabitants  of  that  part.  &c.;  held,  that,  to 
determine  the  deficiency,  the  loan  officers  of  Ulster 
were  not  bound  either  to  advertise  or  sell  in  Dela- 
ware, but  might  do  both  in  Ulster. 

Citations— 3  Greenl.,  396:  Act.  March  14, 1792;  sees. 
15,  ch.  25,  sec.  515;  2  Greenl..  406 ;  Act,  March  10, 1797. 

BY  the  defendants'  return  to  an  alternative 
mandamus,  requiring  them  to  show  cause 
why  they  should  not  raise  certain  moneys  in 
arrear  on  a  mortgage  executed  by  John  Moore, 
for  $750,  to  the  new  loan  officers  of  Ulster  Co., 
May  5,  1795,  on  lands  then  in  Ulster,  but  now 
in  that  part  of  Delaware  Co.  which  was  taken 
from  Ulster,  it  appeared  that  the  principal,  and 
one  year's  interest,  being  due  in  May,  1823 ; 
and  default  being  made  in  the  payment  of  that 
*interest,  the  lands  were  advertised  and  [*437 
sold  in  Ulster  Co.,  for  $500.  The  new  loan  of- 
ficers of  Ulster  certified  the  balance  to  the  Su- 
pervisors of  Delaware,  who  refused  to  levy  it, 
on  the  ground  that  the  proceedings  of  the  new 
loan  officers,  as  to  the  sale,  were  irregular. 

The  County  of  Delaware  was  erected  from 
the  Counties  of  Ulster  and  Otsego,  by  the  Act 
of  Mar.  10,  1797.  (3  Greenl.  L.,  394,  sess.  20, 
ch.  33.) 

Messrs.  L.  Munson  and  8.  Sherwood,  for  the 
defendants,  insisted  that  the  lands  should  have 
been  advertised  for  sale  in  the  County  of  Dela- 
ware, and  cited  the  Statute,  sess.  15,  ch.  25, 
sec.  15.  2  Greenl.  ed.  L.,  406,  and  Denning  v. 
Smith,  3  Johns.  Ch.,  341. 

Mr.  C.  H.  Rugglea,  for  the  plaintiffs,  cited  2 
Greenl.  ed.  L.,  405,  sec.  13,  and  King  v.  Stow, 
6  Johns.  Ch.,  333. 

Curia,  per  SAVAGE,  Ch.  J.  The  Act  cited, 
setting  off  the  County  of  Delaware  from  Ulster 
and  Otsego,  provides  (3  Greenl.,  396)  that  all 
losses  which  may  arise  from  deficiencies  on 
loans  by  the  loan  officers,  made  on  lands  mort- 
gaged, and  which  are  situated  in  the  County  of 
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Delaware  shall  be  borne  and  paid  in  manner 
following ;  that  is  to  say,  such  deficiency  as 
shall  arise  from  lands  mortgaged  while  part  of 
the  County  of  Otsego,  shall  be  borne  by  the  in- 
habitants of  that  part  of  the  County  of  Dela- 
ware taken  from  the  County  of  Otsego ;  and 
the  like  rule  shall  prevail  as  to  any  deficiency 
which  may  arise  on  loans  made  by  the  loan  of- 
ficers of  the  County  of  Ulster.  And  the  loan 
officers  of  Ulster  and  Otsego,  respectively, 
were  required  to  certify  the  deficiency  to  the 
Supervisors  of  Delaware,  who  were  required 
to  levy  and  collect  it  on  the  principle  men- 
tioned in  the  Act. 

The  Supervisors  rest  their  objection  on  the 
fact  that  the  sale  was  not  advertised  and  made 
in  Delaware  Co. ;  and  they  relied  on  the  Act  of 
Mar.  14, 1792,  sess.  15,  ch.  25,  sec.  15,  2  Greenl., 
408,  under  which  this  loan  was  made ;  which 
requires  the  notice  to  be  given,  and  the  sale  to 
be  made  in  the  county  where  the  mortgaged 
premises  are  situated."  But  I  apprehend  this 
438*]  must  be  taken  *in  reference  to  the  then 
organization  of  the  counties.  Several  counties 
have  been  erected  from  parts  of  Ulster  since 
this  Act  passed.  The  loan  officers  are  required 
to  advertise  all  sales  for  the  same  day  ;  and 
surely  it  was  not  intended  that  they  should  ad- 
vertise in  each  of  those  counties,  and  sell  in 
each  of  them  at  the  same  time.  Albany  Co., 
now,  has  mortgages  in  Saratoga,  Schenectady, 
Greene,  Columbia  and  Rensselaer ;  and  the 
sales  are  to  be  on  the  third  Tuesday  of  Sep.  in 
each  year.  It  is  impossible  to  comply  with  the 
•construction  contended  for  by  Delaware.  The 
Legislature  did  not  intend  that  these  loan  of- 
ficers should  act  out  of  their  proper  counties. 

The  loan  officers  are  to  proceed  precisely  as 
if  no  separation  had  taken  place,  until  a  defi- 
ciency happens.  Then  they  are  to  certify  the 
deficiency  to  the  Supervisors  of  Delaware,  who 
are  to  cause  it  to  be  raised  according  to  the  di- 
rections of  the  Act  of  1797. 

In  this  view,  the  loan  officers  have  been  reg- 
ular. The  return,  therefore,  showing  no  suf- 
cient  cause,  a  peremptory  mandamu*  must  be 
granted. 

Rule  accordingly. 

Cited  in-3  Pal*e,  397  :  13  Barb.,  448. 


ROSEVELT 

n. 
FULTON,  Surviving  Executrix  of  FULTON. 

Practice — Order  to  Stay  Proceedii\q* — Notice  of 
Motion — Duty  of  Sheriff. 

An  order  to  stay  procc<^din^8  with  the  view  to  a 
non-enumerated  matter,  is  not  operative  unless  ac- 
companied with  notice  of  a  motion  by  the  party  or 
person  obtaining  it. 

Hut  though  notice  of  motion  be  not  jfiven,  if  the 
order  be  served  on  the  sheriff  to  stay  his  proceed- 
ing upon  an  execution  it  will  be  vacated,  on  motion, 
with  costs ;  t  In  iiurti  he  may,  tit  his  i ><-nl.  disregard  it. 

Citations— 3  Johns.,  451 ;  1  Cal..  484,  485, 506 ;  3  Cai., 
151,  153, 106  ;  4  Cow..  539. 

rPHE  last  Febuary  Term,  judgment  was  given 
J.  for  the  plaintiff,  upon  a  bill  of  exceptions 
taken  by  the  defendant.  The  plaintiff  was 

NOTE.— Officer*—  M InMrrial— Hmc  far  protrstctl  hy 
prncem— Sheriff.  See  Warner  v.  Shed.  10  Johns.,  138. 
note,  and  other  note*  there  <-it«>. 
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proceeding  to  sell  the  goods  of  the  testator 
May  6,  when  an  order  of  the  Recorder  of  N. 
Y.,  dated  May  5,  was  served  on  the  sheriff, 
reciting  that  the  defendant  had  lately  died;  that 
administration  had  not  been  granted,  though 
application  had  been  made  therefor,  and  di- 
recting that  proceedings  be  stayed  upon  the 
execution,  till  the  last  non-enumerated  day 
of  this  term;  and  until  the  further  order  of  this 
court.  The  order  was  not  served  on  the  plaint- 
iff nor  was  it  followed  by  any  notice  *of  [*439 
a  motion,  the  sheriff  declining  to  proceed  in  the 
sale, 

Mr.  J.  I.  Roosevelt,  Jr.,  now  moved  to  vacate 
the  order. 

Mr.  C.  D.  Golden,  contra,  read  an  affidavit 
stating  that  the  testator's  children  were  in- 
fants ;  that  Dale,  the  husband  of  the  defend- 
ant, who  is  now  dead,  had  been  appointed 
their  guardian,  and  had  applied  for  letters  of 
administration,  with  the  will  Annexed  of  the 
testator's  estate,  against  which  the  plaintiff  had 
entered  a  caveat ;  that  Dale  intended,  on  db 
taining  letters,  to  bring  error  ;  and  the  counsel 
moved  for  a  rule  to  stay  proceedings  farther, 
in  order  that  this  might  be  done. 

Curia.  The  motion  to  vacate  the  order  must 
be  granted.  As  to  the  plaintiff  it  was  inopera- 
tive, both  for  want  of  being  served,  and  be- 
cause it  was  not  followed  with  a  notice  of  mo- 
tion. It  is  well  settled  that  in  the  case  of  an 
order  to  stay  proceedings  with  the  view  to  a 
non-enumerated  motion,  this  must  be  accom- 
panied with  a  notice  of  the  motion;  otherwise, 
it  does  not  stay 'the  proceedings.  (3  Johns., 
451.)  If  this  were  not  so,  an  order  like  the 
present  would,  in  all  cases,  throw  the  burden 
of  a  motion  upon  the  party  against  whom  it  is 
taken.  There  is  much  more  reason  for  hold- 
ing the  party  to  his  notice  in  this  case,  than  in 
that  of  enumerated  motions.  In  these,  each 
party  is  considered  an  actor  as  to  the  motion, 
and  may  get  rid  of  the  order  in  several  ways  ; 
as  by  noticing  the  motion,  placing  it  on  the 
calendar,  and  bringing  it  to  a  hearing  ;  1  Cai., 
484,  485  ;  3  Id..  151,  152  ;  or  by  getting  the 
judge  to  discharge  it  ;  3  Caines,  106  ;  or  by  ap- 
pealing to  the  court.  (4  Cow.,  539.)  Yet  it 
has  been  holden  that  notice  is  necessary  even 
in  enumerated  motions,  within  the  4th  rule  of 
January  Term,  1799.  (1  Cai.,  506.) 

But  though  the  plaintiff  might  have  disre- 
garded the  order,  even  if  it  had  been  served 
upon  him,  it  is  not  so  as  to  the  sheriff.  He  can- 
not know  whether  the  matter  is  properly  put 
in  train  for  a  motion  or  not.  He  may  disre- 
gard a  naked  order,  if  he  will  rely  on  the  as- 
surance of  the  party  that  no  notice  of  motion 
is  given,  or  he  may  be  indemnified  against  pro- 
ceeding ;  but  the  party  should  not  be  put  to 
the  embarrassment  *of  indemnifying  [*44O 
him  ;  nor  should  he  be  required  to  proceed  in 
the  face  of  an  order  to  the  contrary  ;  which, 
for  aught  he  knows,  may  IHJ  valid  ;  and  by  vio- 
lating which,  he  may  be  punished  as  for  a  con- 
tempt or  a  trespass. 

The  rule  to  vacate  the  order  must  be  grant 
ed,   with  costs,  to  be  paid  by  Dale,   who  ob- 
tained the  order. 

Rulf  arfordingly . 

Cited  in-1  Den.,  «W8 ;  3  How.  Pr..  273;  7  How.  Pr., 
»  :  H  How.  Pr..  :<50. 

711 


440 


SUPREME  CODRT,  STATE  OP  NEW  YORK. 


182& 


SHOOKE 

v. 

JOHN  PHILLIPS  ET  AL.,  Heirs  and  Devisees 
of  WILLIAM  PHILLIPS,  Deceased. 

ALLENDORF  «.  THE  SAME. 

Practice — Statute  for  Protection  of  Infants,  Does 
not  Protect  Others  Joined  with  Them. 

Where  judgment  is  obtained  against  heirs,  or  dev- 
isees, part  of  whom  are  infants,  and  part  adults,  ex- 
ecution may  go  against  the  latter  immediately,  the 
Statute,  1  R.  L.,  318.  applying  to  the  infant  defend- 
ants only. 

•  rpHE  judgment  was  perfected  against  the  de- 
-L  f  endants.  as  heirs  and  devisees,  in  Febru- 
ary Term  last.  John  Phillips  was  an  adult ; 
the  other  defendants  were,  and  still  are,  in- 
fants. The  plaintiff's  attorney  issued  execu- 
tions against  all  the  defendants  within  the  year, 
contrary  to  the  Statute,  sess.  36,  ch.  93,' sec.  6; 
1  R.  L.,  318.  ' 

Thursday,  Apr.  27,  the  defendants  gave  no- 
tice of  a  motion  to  set  aside  the  executions. 

On  Thursday  or  Friday,  the  27th  or  28th  of 
Apr.,  the  plaintiff's  attorney  withdrew  the  exe- 
cutions from  the  hands  of  the  sheriff,  nothing 
having  been  done  upon  them  ;  and  altered 
them,  so  that  they  stood  against  John  Phillips, 
the  adult  only  ;  he  (the  attorney)  having  issued 
the  executions  by  mistake,  without  adverting 
to  the  statute  which  requires  a  year's  delay  of 
execution  against  infant  heirs.  On  the  same 
day  he  gave  notice  of  the  alteration  to  Mr. 
Wheeler,  the  attorney  of  John  Phillips,  and 
guardian  ad  litem  of  the  other  defendants;  and 
offered  (by  stipulation  in  writing)  to  pay  the 
costs  which  had  accrued  about  the  motion. 

Mr.  J,  W.  WJieeler  now  moved  to  set  aside 
the  executions  ;  and  he  insisted  that  execu- 
tions could  not  go  even  against  the  adult,  until 
after  the  year — the  statute  being,  that  no  exe- 
cution, in  any  cause,  issue  within  one  year  after 
441*]  the  rendition  *of  the  judgment.  The 
withdrawing  of  the  executions  extended  only 
to  the  infants.  They  should  also  have  been 
withdrawn  as  to  the  adult. 

Mr.  G.  A.  Shufeldt,  contra. 

Curia.  The  statute  was  clearly  made  for  the 
protection  of  the  infants  only,  nbt  adults, 
whether  joined  with  them  or  not.  The  motion 
must  be  denied. 

RULE  in  each  cause  :  that  the  motion  be  de- 
nied ;  that  the  plaintiff  pay  the  costs  of  the  de- 
fendants' motion  up  to  the  time  when  the  offer 
to  pay  was  made. 

No  costs  of  this  motion. 


MONELL  v.  SMITH  AND  JENKINS. 

Practice — Rights  and  Powers  of  Surety,  Under  a 
Bond  and  Warrant,  to  Confess  Judgment 
Against  His  Principal. 

Where  one  becomes  indorser  or  surety,  and  takes 
a  bond  and  warrant  to  confess  judgment  from  his 
principal,  as  counter  security,  he  may  enter  judg- 
ment, and  sue  out  execution  for  the  sum  for  which 

NOTE.— Principal  and  surety-  -Remedies  of  surety. 
See  Pain  v.  Packard,  13  Johns.,  174,  note.  See,  gen- 
erally, Fairlie  v.  Lawson,  ante,  p.  424,  note,  and 
other  notes  there  cited. 
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he  is  liable  as  surety,  the  same  being  due,  in  part  or 
in  whole,  before  actual  payment  by  him. 

And  this,  though  the  bond  be  not  for  a  specified 
sum,  but  conditioned  to  pay  certain  indorsements 
made  and  to  be  made  by  him  for  the  obligors,  and 
to  indemnify  against  costs,  &c. 

And  he  may  issue  execution  for  the  whole  penalty 
without  motion,  subject  to  specific  directions  to  the 
sheriff  as  to  the  amount  to  be  levied,  as  soon  as  he 
can  ascertain  it. 

If  execution  be  issued  for  too  much,  the  court 
will  correct  this  on  motion. 

And  they  may  also,  on  motion,  make  order  for  se- 
curing the  sum  to  be  levied,  to  the  creditors  to 
whom  the  surety  is  bound,  if  they  see  that  this  is- 
necessary. 

Citations-6  Johns.,  266,  279-285 :  18  Johns.,  505. 

DEC.  31  last,  the  defendants  executed  their 
bond  and  warrant  of  confession  to  the 
plaintiff,  in  the  penalty  of  $25,000  ;  condi- 
tioned, among  other  things,  to  pay  all  notes 
theretofore  indorsed,  or  thereafter  to  be  in- 
dorsed, by  the  plaintiff  for  the  defendants,  or 
either  of  them  ;  and  to  indemnify  the  plaintiff 
against  all  costs,  &c.,  by  reason  of  or  on  ac- 
count of  such  notes. 

On  this  bond  the  plaintiff  caused  a  judg- 
ment to  be  entered,  and  two  executions  to  be 
issued  ;  one  to  the  Sheriff  of  Columbia  and  the 
other  to  the  Sheriff  of  N.  Y.,  for  the  $25,000; 
without  any  special  directions  as  to  the  amount 
which  they  should  levy.  The  Sheriff  of  Col- 
umbia was  informed  by  the  plaintiff's  attorney 
that  he  would  afterwards  receive  instructions 
on  this  head,  so  soon  as  the  plaintiff  could  as- 
certain what  should  be  levied ;  and  be  after- 
wards gave  directions  *to  levy  $14,-  [*442 
549.14  of  the  joint  or  several  property  of  the 
defendants  ;  and  $8,000  of  Smith's  individ- 
ual property.  The  former  was  the  amount  to 
which  the  plaintiff  had  indorsed  (by  blank  in- 
dorsements and  otherwise)  for  the  defendants 
jointly,  and  the  latter  the  amount  of  his  in- 
dorsements for  Smith  individually.  He  made 
no  indorsements  for  Jenkins  alone. 

A  small  part  of  the  $14,549.14  had  fallen  due 
on  the  notes  indorsed,  and  the  plaintiff  was 
prosecuted  for  it,  before  the  executions  issued. 
A  still  larger  amount  was  about  falling  due, 
and  the  whole  was  unprovided  for  by  the  de- 
fendants Apr.  11  last,  when  the  executions  is- 
sued. They  were  levied  on  property  of  the 
defendants,  and  of  Jenkins  individually,  to  the 
value  of  about  $7,500. 

The  order  of  the  Chief  Justice  being  obtained 
by  Jenkins,  to  stay  proceedings,  with  a  view 
to  move  the  court  upon  the  subject,  Monell 
immediately  offered  Jenkins  to  give  security, 
that  all  which  should  be  raised  by  the  execu- 
tions out  of  the  joint  property  of  the  defend- 
ants, or  of  Jenkins'  individual  property, should 
be  applied  in  discharge  of  the  indorsements  on 
their  joint  account.  Monell  had  then  confessed 
a  judgment  to  the  Bank  of  Columbia,  of  about 
$7,629.60  ;  being  the  amount  of  his  indorse- 
ments for  the  defendants  to  that  bank.  The 
defendant,  Jenkins,  declined  entering  into  any- 
arrangement  on  the  subject.  Monell  had  be- 
come insolvent  by  these  indorsements  ;  and, 

Messrs.  D.  B.  Tallmadge  and  T.  J.  Oakley 
now  moved  to  set  aside  the  executions  as'  ir- 
regular, and  insisted  that  they  could  not  issue 
till  actual  payment  by  the  plaintiff.  He  may 
collect  the  money,  and  appropriate  it  to  his 
own  use,  still  leaving  the  defendants  liable. 

Upon  a  bond  like  this,  where  no  sum  is  men- 
tioned in  the  condition,  the  plaintiff  should  ap- 
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ply  to  the  court  for  leave  to  take  out  execu- 
tion for  what  he  claims  to  be  due,  on  the  usual 
notice  to  the  defendant.  This  is  the  settled 
rule,  even  as  to  bonds  for  the  payment  of  an- 
nuities, where  part  has  been  levied.  (2  W. 
Bl.,  843.) 

The  executions  are  irregular  in  any  view,  as 
they  issued  for  $25,000. 

443*]  *At  any  rate,  the  court  will  provide 
some  mode  of  securing  the  money  to  the  cred- 
itors of  Smith  and  Jenkins,  the  plaintiff  be- 
ing insolvent,  and  neither  the  creditors  nor 
the  defendants  being  secure,  that  the  moneys 
to  be  raised  will  be  properly  applied.  Bank  of 
Auburn  v.  Throop,  18  Johns.,  505.  This  court 
exercises  an  equitable  jurisdiction  over  judg- 
ments upon  bond  and  warrant.  Prosier  v.  Fra- 
sier,  9  Johns. ,  80. 

If  insufficient  to  pay  all  the  debts  for  which 
the  plaintiff  is  bound,  the  money  should  be 
paid  ratably  among  them.  (4  Johns.  Ch.,  619, 
648,  649,  687.)  Why  should  the  Bank  of  Co- 
lumbia be  preferred  ?  They  also  cited  6  Johns. , 
283,  43,  and  12  Johns.,  350. 

Messrs.  C.  Bushnell  and  E.  Williams,  contra. 
It  will  not  be  denied  that  several  executions 
may  run  on  the  same  judgment  at  the  same 
time  in  different  counties ;  2  Cow.,  456  ;  and 
as  to  the  sum  to  be  levied,  it  was  fixed  as  soon 
as  the  plaintiff  could  ascertain  the  amount  of 
his  liabilities.  If  not  so,  it  may  be  corrected 
now.  To  delay  him  till  he  had  ascertained  the 
amount,  or  applied  to  this  court  on  the  subject, 
might  defeat  the  very  end  of  the  security.  In 
the  meantime  the  defendant's  property  might 
have  been  placed  beyond  the  reach  of  an  exe- 
cution. 

A  judgment  for  future  responsibilities  is 
good  ;  5  Johns.  Ch.,  326  ;  and  the  surety  may 
collect  on  such  a  judgment,  though  he  has  not 
paid  the  debt.  (6  Id.,  281-288,  and  the. cases 
there  cited.)  On  a  bond  conditioned  like  this, 
an  action  lies  without  waiting  to  be  damnified. 
(Id.,  2  T.  R.,  100  ;  Id.,  640.)  The  plea  of  non 
damnificatus  would  be  inapplicable  to  an  action 
on  this  bond.  The  judgement  was  for  the  pur- 
pose of  indemnity — which  cannot  be  carried 
into  effect,  unless  the  plaintiff  be  allowed  to 
levy  before  payment. 

Curia.  Where  one  becomes  surety  for  an- 
other, for  a  certain  sum  or  sums  of  money,  and 
takes  a  bond  and  warrant  from  his  principal 
in  the  usual  form  for  a  "sum  or  sums  corre- 
sponding in  amount,  or  a  bond  and  warrant 
conditioned  to  pay  the  specific  sum  or  sums  to 
444*]  the  creditor  ;  and  *there  is  a  partial  or 
total  default  of  payment  by  his  principal,  even 
though  the  whole  money  be  not  due,  he  may  is- 
sue execution  for  the  whole;  and  this,  whether 
he  has  made  payment  or  not.  This  position  is 
warranted  by  the  cases  which  are  cited  and 
considered  by  the  late  Chancellor,  in  liooterelt 
v.  Mark,  6  Johns.  Ch.,  266,  279-285.  The  de- 
cision of  that  cause  follows  the  cases  cited,  and 
we  think  with  good  reason.  The  only  question 
is,  whether  the  same  course  may  be  pursued 
where  the  bond  relates  in  general  terms  to  lia- 
bilities as  surety  or  indorser,  past  and  prospect- 
ive, without  mentioning  a  sum  certain  ;  and 
we  think  it  may.  It  is  true  the  sum  does  not 
appear  on  the  face  of  the  bond,  and  there  is  no 
doubt  that  in  an  action  on  such  a  bond,  breach- 
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es  must  be  assigned.  It  would  be  the  same, 
however,  we  think,  as  to  a  bond  conditioned  to 
pay  specified  sums  to  third  persons.  The  cer- 
tainty is  the  same  in  both  cases.  In  both,  we 
may  be  obliged  to  look  beyond  the  face  of  the 
bond  to  see  what  is  due.  In  a  technical  sense, 
that  is  certain  which  may  be  made  certain. 
We  all  know  the  objects  of  the  parties  to  these 
instruments.  It  is  to  afford  the  most  prompt  in- 
demnity. This,  many  times,  cannot  be  done, 
where  the  surety  is  first  obliged  to  pay,  and 
then  resort  to  his  execution.  Such  a  "course 
might  ruin  him.  And  even  then  there  might 
be  a  dispute  as  to  the  propriety  of  his  actual 
payments,  as  whether  the  principal  may  not 
have  paid  them  before.  Great  caution  is  used  in 
these  cases  to  make  the  security  perfectly  ade- 
quate. The  warrant  of  attorney,  generally, 
contains  a  power  to  release  all  errors  and  irreg- 
ularities ;  and  if  there  be  any  abuse,  it  is  per- 
fectly competent  for  this  court  to  afford  equi- 
table redress.  If  the  amount  due  be  doubtful, 
the  defendant  may  have  an  issue.  If  the 
plaintiff  is  plainly  seeking  to  levy  more  than 
is  due,  he  may  be  restrained  on  motion.  If 
there  be  danger  of  misapplication,  this  may  be 
provided  against  by  security  or  otherwise. 
Bank  of  Auburn  v.  Throop,  18  Johns.,  505.  In 
the  present  case,  the  only  doubt  with  us  was, 
whether,  as  the  plaintiff  is  alleged  to  be  insolv- 
ent, we  ought  not  to  direct  the  money  which 
shall  be  levied  to  be  brought  into  court,  or 
otherwise  secured  *to  the  creditors  of  [*445 
Smith  and  Jenkins.  '  But  it  appears  that  the 
plaintiff  has,  in  fact,  extinguished  a  debt  which 
he  incurred  as  indorser  to  the  Bank  of  Colum- 
bia, which  more  than  covers  the  amount  that 
he  has  levied  upon  ;  and  there  is  nothing  at 
present  which  induces  us  to  believe  that  should 
he  succeed  in  levying  more,  there  will  be  any 
want  of  good  faith  in  its  application.  Under 
these  circumstances,  we  deny  the  motion. 
Motion  denied. 

Cited  in— 1  Sandf.  Ch.,  45 ;  6  N.  Y..  160 :   22  N.  Y., 
383 ;  27  N.  Y.,  353 ;  6  Barb.,  22. 347  ;  2  Leg.  Obs.,  251. 


JACKSON,  ex  dem.  Cox,  r.  HAIGHT. 

Practice — Jurisdiction  of  Supieme  Court,  as  to 
Costs  in  Court  of  Errors. 

The  Supreme  Court  have  not  jurisdiction  to  order 
a  relaxation  of  costs  taxed  by  the  Chief  Jiuttce,  as 
judgt?  of  the  Court  of  Errors. 

Citation— 16  Johns.,  606. 

THE  plaintiff  had,  by  writ  of  error,  removed 
this  cause  from  the  Supreme  Court  into  I  he 
Court  for  the  Trial  of  Impeachments  and  the 
Correction  of  Errors,  where  the  judgment  was 
affirmed  :  and  the  defendant's  costs  were  taxed 
by  Savage,  Ch.  J. 

A  motion  was  now  made  to  this  court  for  a 
relaxation,  on  affidavits  entitled  "In  the  Court 
for  the  Trial  of  Impeachments  and  the  Correc- 
tion of  Errors." 

Mexsr*.  King  and  Randall,  for  the  motion. 

Mr.  A.  Riirr,  contra. 

Unrin.  The  affidavit  is  entitled,  and  we  think 
properly,  in  the  Court  of  Errors.  The  taxation 
was  upon  a  judgment  of  that  court  awarding 
cost*,  to  be  taxed  ;  and  was  before  the  Chiff 
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Justice,  as  a  judge  and  taxing  officer  of  that 
court,  pursuant  to  their  17th  general  rule.  (16 
Johns.,  606.)  By  that  rule,  the  costs,  when 
taxed,  form  a  part  of  the  remittitur  ;  and  if  too 
high,  should  be  reviewed  there  on  a  motion 
to  retax  and  correct  the  remittitur.  Though 
we  are,  by  the  rule  cited,  to  collect  these  costs, 
we  have  no  further  control  over  them.  To 
446*]  grant  this  motion,  would  be  *to  tax 
the  costs  of  another  court.  It  would  be  to  cor- 
rect what  the  Court  of  Errors  have  done  on  re- 
view of  a  judgment  rendered  by  this  court. 
Motion  denied. 


THORP  v.  FOWLER. 

Practice — Motion,   to  Set  Aside  Inquest  After  7 
Years,  Denied — Attorneys — Second  Execution. 

Motion  on  affidavit  of  merits,  to  set  aside  an  in- 
quest regularly  taken,  after  7  years,  denied,  though 
the  defendant  and  his  attorney  had  reason  to  sup- 
pose the  cause  had  never  been  tried. 

An  attorney  other  than  the  regular  attorney  in 
the  cause,  may  issue  execution  in  his  own  name 
without  any  formal  substitution. 

Testatum  clause  amended. 

One  execution  being  issued  and  returned,  anoth- 
er may  go,  more  than  a  year  after,  without  a  sci.  fa. 

Citations— Dunlap.  82,  675 ;  10  Johns.,  486. 

MOTION  to  set  aside  an  inquest  taken  in  this 
cause,  at  the  Ontario  Circuit,  in  1818,  with 
the  execution.  The  cau^e  was  regularly  no- 
ticed for  trial  at  that  circuit,  by  serving  the  no- 
tice on  the  defendant's  attorney,  who  resided 
at  Buffalo.  He  sent  an  affidavit  to  counsel  at 
Cauandaigua  to  put  off  the  trial,  and  hearing 
nothing  more  of  the  cause  till  last  Mar.,  when 
a  testatum  fi.  fa.  was  levied  on  the  defendant's 
'property,  both  he  and  the  defendant  supposed 
that  the  suit  was  abandoned.  There  was  an 
affidavit  of  merits — the  defense  lying  in  set-off 
alone.  The  judgment  was  perfected  Sept.  5, 
1818. 

The  venue  was  laid  in  Ontario,  but  the  testa- 
turn  clause  in  the  execution  was  of  Erie,  and 
the  direction  to  the  Sheriff  of  Erie.  There  was 
also  another  mistake,  the  name  of  Mr.  Wil- 
son being  on  the  execution  as  attorney,  where- 
as Mr.  Spencer  was  the  attorney  in  the  cause. 
A  previous  writ  of  test.  fi.  fa.  to  the  Sheriff  of 
Niagara  Co.,  had  been  issued  in  the  cause  and 
returned  nulla  bona,  Feb.  5, 1819. 

Mr.  T.  Root,  for  the  defendant. 

Mr.  J.  C.  Spencer,  for  the  plaintiff. 

Curia.  The  plaintiff  moves  to  amend  his 
execution,  which  is  granted,  though  the  mo- 
tion was  clearly  not  necessary  as  to  the  name 
of  the  attorney.  An  execution  may  issue  in 
the  name  of  another  attorney  without  any  for- 
mal substitution.  (Dunl.,  82.)  The  first  exe- 
cution will  support  the  second  without  a  sci. 
fa.  The  testatum  clause  may  be  amended,  on 
payment  of  costs. 

447*]  *As  to  the  motion  to  set  aside  this 
inquest,  there  has  been  a  delay  of  more  than 
seven  years  since  it  was  regularly  taken  on  no- 
tice to  the  defendant  and  his  attorney.  They 
were  both  put  fully  on  inquiry  ;  and  the  case 
is  one  of  gross  negligence.  A  stronger  one  can 
lardly  be  conceived.  In  the  case  of  an  irreg- 
ular notice  of  trial,  where  it  was  received  by 
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the  attorney  ;  and  he  omitted  to  move  to  set 
aside  an  inquest  taken  under  it,  till  after  the 
term  next  succeeding  the  circuit,  he  washolden 
concluded  ;  though  he  supposed  that  no  in- 
quest would  be  taken  and,  therefore,  omitted 
to  inquire.  (10  Johns.,  486;  Dunl. ,675.)  True, 
this  is  not  a  mere  case  of  irregularity,  but  the 
principle  is  much  the  same.  'The  defendant,  if 
we  are  to  believe  his  affidavit  of  merits,  has  had 
the  strongest  motives  for  inquiry  for  more  than 
seven  years.  He  has  manifested  a  most  stupid 
and  willful  disregard  of  his  rights. 

Motion  to  set  aside  inquest  denied,  with  costs. 

Motion  to  amend  granted. 

Cited  in-26  Barb.,  87;  4  How.  Pr.,  258:  13  How.  Pr.. 
574;  4  Leg.  Oba.,  385 ;  9  Leg.  Obs.,  66 ;  9  Minn.,  68. 


JACKSON,  ex  dem.  ROWLAND, 

v. 

STILES  ;  SMITH,  RANDOLPH  and  HAY, 
Tenants. 

Practice — Motion  to  be  Allowed  to  Defend  as 
Landlord  in  Ejectment. 

On  motion  to  be  received  to  defend  as  landlord  in 
ejectment,  it  is  competent  for  the  plaintiff  to  show 
that  the  landlord  had.  after  the  lease,  conveyed  away 
all  his  interest  in  the  premises  in  question. 

Citation— 10  Johns.,  67. 

MOTION,  in  ejectment,  that  Wightman  be 
admitted  to  defend  as  the  landlord  of 
Smith. 

Wightman's  affidavit  stated  that  Smith  was 
his  tenant, 'of  about  300  acres  of  the  premises  in 
question,  at  the  last  February  Term,  when  the 
declaration  was  served  ;  that  he  entered  under 
a  lease  from  Wightman,  made  about  July  1, 
1825  ;  that  the  term  expired  Apr.  1,  last,  when 
he  had  agreed  with  Wightman  to  surrender 
the  possession  to  him  ;  that  he  did  not  know 
of  this  action  till  about  Mar.  18,  last  :  and 
that  Smith  refused  to  defend  the  suit  in  any 
way.  It  also  appeared  that  Smith  had  aban- 
doned the  possession  about  Apr.  1  ;  and  that 
a  default  for  want  of  his  appearance  had  been 
entered  ;  that  Wightman's  attorney  had  pro- 
posed to  the  plaintiff's  attorney  *to  [*448 
enter  into  the  consent  rule  in  behalf  of  Wight- 
man as  landlord;  but  the  proposal  was  declined. 

The  above  facts  were  not  denied,  in  any  ma- 
terial part,  by  the  plaintiff. 

But  it  was  shown  very  satisfactorily  by  a 
series  of  affidavits  produced  on  the  part  of  the 
plaintiff,  that  Mar.  14,  last,  Wightman,  by  a 
deed  of  conveyance,  without  any  covenant, 
parted  with  all  his  interest  in  the  premises  to 
Henry  and  Everitts ;  directed  Smith  to  sur- 
render possession  to  them  ;  and,  that  Apr.  1, 
last,  possession  was  rendered  to  them  accord- 
ingly. 

Mr.  Asgill  Gibbs,  for  the  motion. 

Mr.  S.  Wood,  contra, 

Curia..  That  the  landlord  has  parted  with  all 
his  interest  in  the  premises  is,  no  doubt,  a  con- 
clusive answer  to  the  application.  Jackson  v. 
Stiles,  10  Johns. .  67.  The  motion  must  be  de- 
nied, with  costs 

Motion  denied. 
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JACKSON,  ex  dera.  NORTON,  v.  SHELDON. 

Landlord  and  Tenant — Distrean — Statute  Con- 
cerning— Making  Distraint  Waives  Forfeiture 
— Subsequent  Ejectment,  on  Account  of  Same 
Rent,  Does  not  Lie. 

A  lessor,  after  distraining  for  rent  arrear  though 
the  distress  be  insufficient  to  satisfy  it,  cannot  after- 
wards bring  ejectment  on  account  of  the  same  rent 
upon  the  clause  of  re-entry  under  the  23d  section 
or  the  Statute  concerning  Distresses,  Rents  and  the 
Renewal  of  Leases.  1  R.  L.,  440,  441. 

The  act  of  distraining  waives  the  forfeiture. 

When  a  forfeiture  has  accrued  upon  a  clause  of 
re-entry  for  rent  in  arrear,  the  forfeiture  will  be 
waived  if  the  landlord  afterwards  do  any  act  which 
amounts  to  an  acknowledgment  of  a  subsisting  ten- 
ancy; as  if  he  receive  rent  due  at  a  subsequent 
•quarter,  or  distrain  for  that  in  respect  of  which  the 
forfeiture  accrued. 

Citations— 1  R.  L.,  440 ;  2  Geo.  II.,  ch.  28 :  1  Saund.. 
287, 71. 16  :  1  Burr.,  619;  Co.  Litt.,  201  b,  and  211  b ;  3 
Co.,  64;  3Salk.,  3;  Adams,  Ej.,  160, 161;  Woodf.,  496; 
1  H.  Bl.,  311 ;  6  T.  R.,  186,  220 ;  E,  33  G,  3  B.  R.; 
Cowp.  243 ;  Stat.  4  Geo.  II.:  2  D.  &  E.  425. 

TjUECTMENT  for  part  of  lot  No.  69,  Bed- 
J-J  lington  patent ;  tried  at  the  Delaware  Cir- 
cuit, Sept.,  1823,  before  Nelson,  Circuit  Judge. 

The  action  was  upon  the  23d  section  of  the 
Statute  concerning  Distresses,  Rents  and  the 
Renewal  of  Leases  (1  R.  L.,  440,  441). 

On  the  trial,  it  was  proved  that  John  Lake, 
by  indenture  of  lease,  dated  May  31,  1792, 
granted  and  demised  in  fee  simple,  certain  land 
of  which  the  premises  in  question  are  a  part, 
449*]  *to  William  Cornell  and  others,  at  the 
annual  rent  of  $118.75,  payable  May  30.  The 
lease  contained  the  usual  clause  authorizing 
the  lessor  to  distrain  ;  and  if  no  sufficient  dis- 
tress could  be  found,  to  re-enter.  Lake,  hav- 
ing devised  all  his  interest  in  lot  69  to  the  lessor 
of  the  plaintiff,  and  there  afterwards  being  in 
arrear  $1,825. 09  of  rent,  he,  by  his  bailiff.Sept. 
19,  1821,  distrained,  forthatsum,  allthegoods 
and  chattels  to  be  found  on  the  lot,  the  value 
of  which  distress  was  less  than  $1,000.  Thus, 
not  being  able  to  find  a  sufficient  distress,  the 
bailiff  afterwards,  on  the  same  day,  served  the 
declaration  in  this  cause  on  the  defendant, who 
was  one  of  the  tenants  in  possession,  claiming 
under  the  lease. 

The  plaintiff  resting  here,  the  defendant's 
counsel  moved  for  a  nonsuit,  on  the  ground 
that  the  distress  was  a  waiver  of  the  forfeiture 
for  non-payment ;  that  the  plaintiff  could  not 
both  distrain  and  bring  ejectment  for  the  same 
rent.  It  being  admitted  that  there  was  no  for- 
feiture for  non-paymentsubsequent  to  the  dis- 
tress, the  judge  nonsuited  the  plaintiff. 

A  motion  being  made,  for  the  plaintiff,  to 
set  aside  the  nonsuit;  the  single  point  was, 
whether  distraining  for  the  rent  waives  the 
right  to  maintain  ejectment  under  the  statute. 

This  cause  was  twice  argued — first  at  August 
Term  last,  and  afterwards,  by  direction  of  the 
court,  in  February  Term  last. 

Mr.  S.  SfienoMd,  for  the  plaintiff,  agreed 
that  at  common  law  a  distress  would  waive  the 
forfeiture.  He  said  the  forfeiture  then:  being 
absolute  and  final,  the  law  sei/.ed  rm  every  pre- 
tense to  do  it  away.  But,  under  the  statute, 
nothing  short  of  actual  payment  should  be  al- 
lowed to  have  that  effect.  This  action  of  eject- 
ment is,  in  effect,  a  more  suit  for  the  recovery 
of  the  rent — a  mode  pointed  out  by  statute  to 
compel  its  payment.  For  thi*  purpose,  it  dc- 
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clares  the  forfeiture,  and  the  extent  of  it.  One 
half  year's  rent  in  arrear,  a  clause  of  re-entry, 
and  no  sufficient  distress,  are  enough  to  main- 
tain the  action. 

It  is  true  that  Wood  fall,  in  his  treatise  on 
Landlord  and  Tenant,  speaking  of  the  Statute 
4  Geo.  II.,  ch.  28,  sec.  2,  from*which  [*45O 
the  statute  in  question  was  copied,  says  that 
distraining  for  rent  will  waive  the  forfeiture. 
He  cites  Cowp.,  247,  which  certainly  does  not 
bear  him  out,  and,  perhaps,  lays  down  the  true 
rule  on  the  subject.  That  was  the  case  of  a 
receipt  of  rent,  and  the  question  was  whether 
this  was  not  a  waiver  of  'the  notice  to  quit. 
The  court  held  that  the  question  should  be  left 
to  the  jury  to  say  with  what  intent  the  rent 
was  received,  and  whether  it  was  meant  as  a 
waiver  or  not.  Doe  v.  Batten,  Cowp.,  243,  «fcc. 

A  distress  and  action  of  debt,  or  assumpsit, 
for  the  rent,  are  concurrent.  Cornell  v.  Lamb, 
20  Johns.,  407.  Why  not  ejectment  also, which 
is  turned  by  the  statute  to  the  purpose  of  re- 
covering the  rent  ?  The  cases  go  upon  an  in- 
tention to  affirm  the  title  or  continue  the  ten- 
ancy, on  the  part  of  the  landlord.  This  is  plain 
from  Green's  case.  Cro.  Eliz.,  3  ;  S.  C.,  1 
Leon,  262  ;  S.  C.,  18  Yin.  Abr.,  Rent,  L,  b. 

A  case.in  point  was  cited  by  Gibbs,  arguendo, 
in  Goodright  v.  Cordwent,  6  T.  R. ,  220.  It  is 
that  of  Brewer  v.  Eaton,  before  Ld.  Mansfield, 
in  which  he  held  expressly,  that  taking  an  in- 
sufficient distress  was  not  a  waiver  of  a  previ- 
ous re-entry.  This  case  is  cited  and  recognized 
as  good  law  by  Adams,  Eject.,  161,  Am.  ed. 
True  this  was  not  upon  the  statute,  but  the 
principle  of  the  case  applies.  The  forfeiture 
is  now  complete  without  any  re-entry.  The 
statute  declares  certain  things  shall  be  equiva- 
lent to  that;  and  the  right  is  as  firmly  fixed  as 
if  the  formality  of  a  common  law  entry  had 
been  resorted  to. 

Indeed,  distress  is  but  a  mode  (and  it  is  many 
times  a  necessary  mode)  of  determining  wheth- 
er there  be  enough  property  on  the  premises 
to  countervail  the  arrears  of  rent.  This  may 
be  determined  with  greater  certainty  by  dis- 
tress and  sale,  than  by  a  mere  estimate.  There 
may  be  enough  to  pay  a  part  of  the  rent.  Till 
it  is  determined  that  the  distress  is  insufficient, 
there  can  be  no  ejectment.  The  insufficiency 
must  first  be  settled  in  some  way.  A  distress 
would  seem  to  be  necessary,  in  order  to  entitle 
the  landlord  to  bring  the  action.  Till  it  is  made, 
and  has  failed  to  produce  enough,  no  forfeiture 
has  arisen. 

*.}fr.  Tnkoit,  Atty-Gen.,  for  the  de-  [*4.11 
feudaut.  No  doubt  an  action  for  rent  and  dis- 
tress are  concurrent  remedies.  Their  object  is 
the  same.  They  both  suppose  the  tenancy  to 
continue,  and  concede  that  it  may  continue. 
But  the  question  is  very  different  in  eject nuint, 
which,  in  its  nature,  denies  a  subsisting  tenan- 
cy. Suppose,  as  is  contended  on  the  other  side, 
that  this  defendant's  title  had  been  de-vested  by 
a  common  law  re-entry,  the  subsequent  receipt 
of  rent  would  not  revest  the  title.  Suppose, 
also,  that  the  proceedings  under  our  statute 
come  in  place  of  the  common  law  entry,  it  does 
not  follow  that  here  has  been  no  waiver,  but 
the  contrary.  When  the  entry  was  made  at 
common  law,  the  estate  was  gone  ;  but  it  i«  not 
so  upon  the  statute.  It  continues.  The  statute 
re-entry  is  incomplete  till  after  the  trial.  The 
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rights  of  the  landlord  then,  and  not  till  then, 
become  fixed  as  at  common  law.  And  it  can- 
not be  denied  that  an  action  or  a  distress  for 
the  rent,  before  the  estate  is  vested  in  the  land- 
lord, will  be  a  waiver  of  the  action  of  eject- 
ment. 

The  principle  of  the  cases  cited  on  the  other 
side  does  not  relate  to  the  quantum  of  rent  re- 
ceived— as  whether  it  be  the  whole  or  only  a 
part.  They  go  upon  the  ground  that  a  receipt 
of  rent  acknowledges  the  continuance  of  the 
tenancy.  This  is  the  same,  whatever  the  sum 
which  is  received  may  be.  A  stronger  acknowl- 
edgment of  tenancy  cannot  be  conceived  than 
what  arises  from  a  distress.  After  such  an  act, 
the  landlord  cannot  say  that  he  has  terminated 
the  tenancy.  He  is  estopped  to  hold  such  lan- 

gnage.     (Woodf.  L.  &  T.,  2  Lond.  ed.,  519  ; 
ull.  N.  P.,  96  ;  Cowp.,  247  ;  Woodf.  L.  &T., 
Am.  ed.,  161,  247,  248  ;  Cro.  Eliz.,  3  ;  3  Salk., 
3;  1  T.  R,  386.  387.) 

But  suppose  the  want  of  a  sufficient  distress. 
&c.,  the  case  provided  for  by  the  statute,  is, 
per  se,  a  forfeiture,  and  vests  the  landlord  with 
title  like  an  entry  at  common  law  ;  the  author- 
ities are  strong,  especially  in  the  case  of  a  free- 
hold lease,  that  the  receipt  of  rent,  or  a  distress, 
is  a  waiver  of  the  ejectment,  whether  at  com- 
mon law  or  upon  the  statute.  (Adams,  Eject. , 
Am.  ed.,  160,  161,  and  the  cases  there  cited.) 
452*1  *The  statute  merely  gives  a  new 
ground  for  a  remedy  on  an  old  covenant  or 
provision  in  leases;  and  if  a  distress  waived  the 
old  ground,  for  the  same  reason,  it  waives  the 
new  one. 

Mr.  D.  Cody,  in  reply.  I  will  not  deny  that 
what  would  be  a  waiver  at  common  law  is  so 
under  the  statute.  It  is  enough  that  less  will 
not  be  a  waiver,  in  the  latter  than  was  neces- 
sary in  the  former  case.  Now,  it  is  certainly 
clear,  upon  authority,  that,  at  common  law, 
the  landlord  might  receive  rent,  and  by  parity 
of  reason,  distrain  the  next  day  after  he  had 
made  a  demand  and  technical  entry  ;  and  yet, 
that  this  should  not  work  a  waiver  of  his  en- 
try. The  25th  section  of  the  statute  expresslv 
provides  that  if  the  rent  be  received  or  tend- 
ered after  suit  brought,  it  shall  be  a  waiver. 
It  follows  that,  in  truth,  the  right  which  an  en- 
try at  common  law  gave,  does  not  arise  under 
the  statute  till  after  the  trial.  At  a  certain  point 
of  the  proceedings,  payment  is  declared  to  be 
unavailable.  There  is  no  forfeiture,  in  this 
case,  till  after  trial.  Till  that  time  payment 
may  be  made,  whether  the  landlord  consent  or 
not.  Thus,  the  statute  does  not  merely  pro- 
vide a  new  remedy  ;  it  gives  new  rights  to  the 
tenant.  At  common  law,  if  the  estate  was  for- 
feited, the  tenant  was  obliged  to  go  directly  to 
a  court  of  equity.  In  this  case  he  need  not  do 
so,  provided  he  pay  at  any  time  before  the 
trial.  At  any  previous  stage  of  the  suit  this 
court  may  interfere. 

Here  the  distress  was  in  the  morning,  and 
the  ejectment  in  the  afternoon  of  the  same  day. 
Suppose,  at  common  law,  the  landlord  goes 
the  rent  day  of  the  second  year,  and  distrains 
for  the  first  year  ;  and  then,  just  before  sun- 
down, demands  the  second  year's  rent,  and  en- 
ters technically  for  its  non-payment.  The  land 
is  gone  at  law.  The  object  of  the  proceeding 
was  the  land.  Here  it  is  the  rent.  The  declara- 
tion in  ejectment  need  not  be  served  on  the  pre- 
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cise  day  of  the  rent  becoming  due.  The  service 
afterwards  stands  in  stead  of  a  re  entry.  It 
takes  effect  from  the  time  when  the  act  is  done, 
and  does  not  relate  to  the  common  law  day  of 
entry.  This  produces  the  forfeiture.  It  comes 
*in  place  of  the  common  law  demand.  [*453 
The  mere  want  of  sufficient  distress,  is,  in 
neither  case,  a  forfeiture;  and  let  it  be  granted, 
that  in  both  cases,  if  the  landlord  receive  the 
rent,  the  entry  is  waived;  the  ejectment  is  gone. 
Under  the  statute,  the  estate  is  not  lost  to  the 
tenant,  even  at  law  till  after  the  trial.  It  is  not 
lost  in  equity  till  six  months  after  execution 
executed. 

No  doubt  the  landlord  might  have  sued  upon 
the  covenant.  This,  however,  might  or  might 
not  have  proved  efficacious,  accordingly,  as  he 
was  able  or  not  to  find  out  the  assignees.  Leg- 
islative provision  was  necessary  for  such  a  case. 
The  statute  declares  when  judgment  shall  be 
given.  It  follows  on  proof,  that  six  month's 
rent  is  due  ;  that  there  is  a  right  of  re-entry, 
and  no  sufficient  distress.  It  was  certainly  com- 
petent for  the  Legislature  to  make  this  provis- 
ion. In  all  cases,  the  landlord  may  reply  that 
he  distrained,  and  that  the  distress  proved  in- 
sufficient. (18  Vin.,  553,  Rent,  C,  c,  pi.  1.)  We 
have  pursued  the  course  marked  out  to  us  by 
the  law.  We  had  a  right  to  distrain  in  the 
morning.  We  did  not  find  enough  to  satisfy 
our  rent,  and  we  found  nothing  in  the  after- 
noon. We  then  brought  our  ejectment.  We 
had  a  right  to  these  various  remedies.  If  the 
whole  rent  be  not  satisfied,  the  landlord  may 
re-enter.  (6  Bac.  Abr.,  Am.  ed.,  38,  tit.  Rent'; 
Cro.  Jac.,  511.)  The  forfeiture  in  this  case,  is 
made  merely  nominal  by  the  statute,  like  the 
penalty  of  a  bond,  where  we  always  look  to 
the  condition.  In  this  case,  our  attention  is 
confined  to  the  rent.  Why,  then,  all  the  strict- 
ness, which  is  contended  for,  when  no  more 
than  equity  is  done  to  the  claimant  ? 

Curia,  per  WOODWORTH,  J. ,  after  stating  the 
facts : 

The  question  to  be  decided  is,  whether  the 
plaintiff,  after  having  distrained,  can,  under 
the  statute,  maintain  this  action. 

It  is  material  to  inquire  whether,  as  respects 
the  point  under  consideration,  the  statutes,  1 
R.  L.  440,  and  2  Geo.  II., ch.  28,  have  changed 
the  common  law  doctrine,  as  understood  before 
the  passing  of  those  Acts.  Where  there  is  a 
*condition  of  re-entry  reserved  for  [*454 
non-payment  of  rent,  to  entitle  a  party  to  re- 
enter,  the  common  law  requires  that  a  demand 
be  made  of  the  precise  amount  of  rent  due,  on 
the  day  it  is  payable,  at  the  most  notorious 
place  upon  the  land,  and  convenient  time  be- 
fore sunset.  (1  Saund.,  287,  n.  16,  and  the  au- 
thorities there  cited.)  If  all  these  steps  were 
regularly  pursued,  and  the  landlord  recovered, 
he  still  continued  always  liable  to  an  uncer- 
tainty of  possession,  from  its  remaining  in  the 
power  of  the  tenant  to  offer  a  compensation  at 
any  time,  in  order  to  found  an  application  for 
relief  in  equity.  The  intention  of  the  statute 
was  to  obviate  the  niceties  before  specified,  and 
to  limit  and  confine  the  tenant  to  six  calendar 
months  after  execution  executed,  to  make  ap- 
plication for  relief .  (1  Burr.,  619  ;  1  Saund., 
287,  n.  16.)  As  to  every  other  point,  not  pro- 
vided for  by  the  statute,  the  law  remains  the 
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same  as  before  the  passing  of  the  Act.  What- 
ever might  be  urged  as  sufficient  to  defeat  the 
action,  where  the  re-entry  is  under  proceedings 
at  the  common  law,  must  necessarily  be  so, 
when  they  are  under  the  statute.  The  estate 
granted  in  this  case  was  upon  condition,  and 
might  be  defeated  if  the  condition  was  not  per- 
formed. (Co.  Litt.,  201  b.)  A  re-entry  for  con- 
dition broken,  can  only  be  supported  on  the 
ground  that  the  tenant's  right  is  forfeited  at 
law  ;  but  the  right  of  forfeiture  may  be  waived 
by  the  landlord,  and  whenever  this  is  done,  it 
follows  that  the  action  is  gone.  When  a  for- 
feiture has  accrued  upon  a  clause  of  re-entry 
for  rent  in  arrear,  the  forfeiture  will  be  waived, 
if  the  landlord  do  any  act  after  the  forfeiture; 
which  amounts  to  an  acknowledgment  of  a 
subsisting  tenancy  ;  as  if  he  receives  rent  due 
at  a  subsequent  quarter,  or  distrain  for  that,  in 
respect  of  which  the  forfeiture  accrued.  In 
the  case  of  a  distress,  the  reason  is  given  by  Ld. 
Coke.  "If  the  lessor  distrains  for  the  same 
rents,  for  which  the  demand  was  made,  he  had 
thereby  affirmed  the  lease,  for  after  the  lease 
determined,  he  cannot  distrain  for  the  rent." 
Pennant's  case,  3  Rep.,  64  ;  Adams  Eject., 
160  ;  Co.  Litt.,  211  b,  3  Salk.,  3  ;  Woodf.,  496; 
1  Saund.,  287,  n.  16.  This  seems  to  be  the  es- 
tablished common  law  doctrine,  and  is  decisive 
as  to  the  case  before  us.  If  the  plaintiff  here 
455*]  is  *entitled  to  recover,  it  must  be  on 
the  ground  of  forfeiture  ;  that  the  rent  has  not 
been  paid  according  to  the  condition.  If  the 
tenancy  still  exist,  there  can  be  no  foundation 
for  the  action.  In  this  case  there  was  no  suf- 
ficient distress,  and  more  than  six  months  rent 
in  arrear.  By  the  terms  of  the  lease  it  was  void- 
able, at  the  election  of  .the  plaintiff.  He  elected 
to  distrain,  which  he  could  not  do  at  the  com- 
mon law,  if  the  lease  was  determined.  This 
shows  that  he  intended  to  waive  the  forfeiture; 
at  least  so  the  law  considers  it.  After  this  the 
remedy  by  re-entry,  so  far  as  respects  the  rents 
previously  accrued,  could  not  be  enforced. 

The  doctrine  thus  laid  down  is  supported  in 
all  the  subsequent  cases.  Thus,  in  1  H.  Bl., 
311,  it  was  held  that  a  distress  taken  for  rent, 
accrued  after  the  expiration  of  a  notice  to  quit, 
is  a  waiver  of  the  notice.  Ld.  Loughborough 
observed  that  the  taking  a  distress  was  an  ex- 
press confirmation  of  the  tenancy.  On  the 
same  principle,  it  is  held  that  the  receipt  of 
rent,  as  such,  after  the  expiration  of  a  notice 
to  quit,  in  a  waiver.  (6  T.  R.,  220.) 

The  fact  that  an  insufficient  distress  was 
taken,  cannot  vary  the  principle  ;  for  the  ten- 
ancy is  equally  affirmed,  whether  the  landlord 
finds  goods  and  chattels  to  satisfy  all  the  rent 
due,  or  a  part  only.  It  is  the  act  of  distraining 
that  shows  the  intent  to  waive  the  forfeiture  ; 
not  the  amount  that  is  recovered  under  that 
proceeding. 

I  have  not  discovered  anything  that  seems 
to  hold  a  different  language, except  the  remarks 
in  Adams  on  Eject.,  161.  He  observes  cau- 
tiously, that  a  landlord  will  not  waive  his  right 
of  re-entry  for  a  forfeiture,  incurred  by  non- 
payment of  rent,  by  taking  an  insufficient  dis- 
tress for  that  rent.  The  case  of  Qoodrighl  v. 
Cordwent,  6  T.  R. ,  220,  is  cited.  The  point  there 
decided  was  that  if  a  landlord  receives  rent, 
due  after  the  expiration  of  a  notice  to  quit,  it 
is  a  waiver  of  that  notice.  But  Glbbs,argtitndo, 
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I  referred  to  Brewer  v.  Eaton,  E,  23,  G,  3,  B.R., 
I  where  as  he  alleged,  it  was  held  that  the  lessor 
|  of  the  plaintiff  had  not  waived  his  re-entry  on 
i  a  forfeiture  incurred  by  non-payment  of  rent, 
j  by  taking  an  insufficient  distress  for  that  rent; 
and  that  Ld.  Mansfield  said,  "  it  is  like  the  re- 
ceipt of  rent  after  *the  demise,  about  [*456 
which  there  was  so  long  a  puzzle.  That  is  now 
finally  settled  to  be  no  objection.  It  is  receiv- 
ing what  the  landlord  might  recover  in  an  ac- 
tion for  the  mesne  profits."  I  have  not  been 
able  to  find  the  report  of  this  case.  It  seems  to 
me,  however,  that  if  the  action  was  to  recover 
on  the  ground  of  a  forfeiture,  incurred  for 
non-payment  of  rent,  it  is  opposed  to  the  whole 
current  of  authority  on  this  subject ;  for  it  is 
not  like  the  case  of  receiving  rent  after  a  for- 
feiture which  accrued  previously,  and  may 
be  received  without  a  waiver.because  the  land- 
lord can  recover  it  on  the  covenant  to  pay;  but 
it  is  like  the  receipt  of  rent,  as  such,  accrued 
subsequent  to.and  received  after  the  forfeiture, 
which  implies  an  affirmance  of  the  lease  ;  inas- 
much as  rent  cannot  accrue  on  an  estate  that 
is  forfeited.  The  landlord,  it  is  true,  may  re- 
cover damages  in  an  action  for  the  mesne 
profits,  after  the  re-entry,  by  reason  of  the  for- 
feiture, is  perfected ;  but  in  that  case  the  de- 
fendant is  considered  a  trespasser.  In  Cheney 
v.  Batten,  Cowp.,  243,  it  was  held  that  the  mere 
acceptance  of  rent  by  a  landlord,  for  occupa- 
tion subsequent  to  the  time  when  the  tenant 
ought  to  have  quitted,  according  to  the  notice 
given  to  him  for  that  purpose,  is  not.  of  itself, 
a  waiver  of  the  notice.  Admitting  this  to  be 
the  law,  where  the  tenant  holds  over,  and  has 
received  a  notice  to  quit,  it  does  not  prove  that 
the  same  principle  is  to  be  applied,  when  the 
right  of  re-entry  is  founded  on  a  forfeiture — 
which  is  in  derogation  of  an  existing  estate. 
The  distinction  is  taken  by  Aston,  J.,  in  the 
case  last  cited,  who  observes  that  where  an 
ejectment  has  been  brought  on  the  statute  4 
Geo.  II.,  for  the  forfeiture  of  a  lease, there,  ac- 
ceptance of  rent  by  the  landlord  has  been  held 
a  waiver  of  the  forfeiture  ;  which  might  well 
be,  for  it  is  a  penalty,  and  by  accepting  the 
rent,  the  party  waived  the  penalty  ;  but  in  the 
case  of  a  notice,  it  was  only  a  waiver  of  the 
right  to  double  rent,  and  did  not  necesarily  im- 
ply a  consent  that  the  tenancy  should  continue. 
The  case  of  Roe  v.  Harrison,  2  T.  R. ,  425, sup- 
ports this  distinction.  It  was  an  action  to  re- 
cover on  the  ground  of  forfeiture  for  assigning 
without  leave  in  writing,  which  the  proviso  re- 
quired. It  was  there  held  that  receiving  rent 
after  the  forfeiture  was  no  waiver,  *un  -[*457 
less  the  forfeiture  were  known  at  the  time. 
Ashurst,  i/.,  says,  and  the  other  judges  con- 
curred, that  the  receipt  by  the  landlord  of  rent 
subsequent  to  the  forfeiture,  was,  indeed,  an  ac- 
knowledgment of  the  tenancy,  when  he  knows 
the  act  of  forfeiture  at  the  time  ;  and  in  Ooml- 
right  v.  Cordaent,  6  T.  It.,  186,  the  case  from 
Cowper  was  overruled,  for  there,  even  in  the 
case  of  a  notice  to  quit,  it  was  held  that  if  the 
landlord  receive  rent,  clue  after  the  expiration 
of  the  notice,  it  is  a  waiver  of  that  notice.  Ld. 
Kenyon.who  delivered  theopinion  of  the  court, 
in  reference  to  the  caws  of  Doe  v.  Ilntttn,  and 
Hretrerv.  Katun,  says  :  "I  cannot  assent  to 
the  doctrine  laid  down  in  these  cases,  that  the 
!  receipt  of  rent,  accruing  after  the  expiration  of 
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the  notice  to  quit,  is  not  a  waiver  of  it  ;  for, 
according  to  that  doctrine,  the  same  person 
might  stand  in  the  relation  of  tenant  and  tres- 
passer to  his  landlord  at  the  same  time.  From 
this  review,  1  think  the  case  cited  by  Gibbs 
cannot  be  received  as  law  ;  for  whatever  may 
be  the  effect  of  receiving  rent  after  a  notice  to 
quit,  making  a  distress  after  forfeiture,  as  had 
been  shown,  in  a  waiver  ;  for  it  cannot  right- 
fully be  made,  unless  the  lease  is  affirmed. 
The  one  is  an  unequivocal  act  of  affirmance. 
The  receipt  of  rent  is  uot,in  all  cases, a  waiver. 
Ld.  Coke,  in  3  Rep.,  64.  has  stated  the  rule 
with  precision  :  "  If  a  man  makes  a  lease  for 
years,  rendering  rent,  on  condition  that  if  the 
rent  be  behind,  to  re-enter,  in  that  case,  if  the 
lessor  demands,  and  it  is  not  paid,  and  after- 
wards he  accepts  the  rent  at  a  day  after  (that 
is,  rent  that  accrued  subsequent  to  the  demand) 
he  hath  dispensed  with  the  condition  ;  but  al- 
though in  such  a  case,  he  accepts  the  rent  due 
at  the  day  the  demand  was  made,  yet  he  may 
re-enter;  for  as  well  before  as  after  his  re-entry 
he  may  have  an  action  of  debt  for  the  rent,  on 
the  contract  between  the  lessor  and  lessee." 

After  a  patient  examination  of  the  authori- 
ties, and  attentive  consideration  of  this  cause, 
I  am  of  opinion  that  the  motion  to  setaside  the 
nonsuit  be  denied. 

Afotion  denied. 

Cited  in-1  Wend.,  136 ;  9  Wend..  380 ;  19  Wend., 
394 ;  '£1  Wend.,  587 :  11  Barb.,  35 ;  3  Leg.  Obs.,  45 ;  25 
Cal.,  394 ;  41  Am.  Dec.,  116  (5  Ark.,  595). 
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DOUGLASS. 

Date  of  Patent  far  LarUl,  not  Conclusive  as  to 
Time  of  Issue  —  Patent  Issue*  when  it  Pauses 
the  Secretary's  Office  —  Governor,  as  such,  Has 
no  Authority  to  Sell  Public  Lands. 

A  patent  or  grant  of  lands  by  the  State,  takes  ef- 
fect only  from  the  time  when  it  is  approved  by  the 
Commissioners  of  the  Land  Office,  and  passes  the 
Secretary's  Office. 

The  date  is  not  conclusive  of  the  time  of  its  issu- 
ing. 

The  Governor,  as  such,  has  no  power  to  sell  or  con- 
tract for  the  sale  of  the  unappropriated  lands  of  the 
State.  He  has  no  more  power  than  any  other  Com- 
missioner of  the  Land  Office. 

His  signature  to  a  patent,  therefore,  under  a  cer- 
tain date  is  no  evidence  of  a  contract  at  that  time  to 
sell  the  lands;  nor  that  the  patent  issued  at  that  time. 

What  is  meant  by  a  patent  passing  the  Secretary's 
office. 

Citations—  1  R.  L.,  292;  Greenl.,  280  ;"12  Johns.,  141; 
3  Cow.,  80. 

TjVJECTMENT  for  the  east  half  of  lot  22,  in 
-L.J  Beekmantown,  Clinton  Co.,  tried  at  the 
circuit  in  that  county,  Jan.  21,  1825,  before 
Walworth,  Circuit  J. 

The  lessors  of  the  plaintiff  claimed  under  a 
patent,  including  the  premises  in  question, 
from  the  people  to  Zephaniah  Platt,  dated.and 
which  passed  the  Secretary's  office  Feb.  28, 
1787.  And  the  defendant  claimed  under  letters 
patent  from  the  people,  covering  the  same  prem- 
ises, to  Simeon  Metcalf,  bearing  date,  and  tested, 
and  signed  by  the  Governor,  Aug.  14,  1786  ; 
but  it  did  not  pass  the  Secretary's  office  till 
July  27,  1790.  The  patent  to  Platt,  thus  hav- 
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ing  passed  the  Secretary's  office  before  the  pat- 
ent to  Metcalf,  the  judge  directed  the  jury  that 
the  former  took  preference  for  this  reason;  and 
they  found  for  the  plaintiff.  The  respective 
times  at  which  the  patents  passed  the  office  of 
the  Secretary,  and  were  signed  by  the  Gov- 
ernor, appeared  on  the  face  of  them. 

Mr.  II.  Bleecker,  for  the  defendant,  moved 
for  a  new  trial.  He  said  the  note  of  the  time 
when  the  patents  passed  the  Secretary's  office 
could  not  be  regarded.  The  date  must  deter- 
mine when  they  were  to  take  effect. 

But  at  any  rate,  the  patent  to  Metcalf  should 
be  holden  to  relate  to  the  time  of  its  date,  the 
Governor's  signature  being  evidence  of  a  con- 
tract to  convey  at  that  time.  Jacksonv.  Ramsay, 
3,Cow.,  75  ;  18  Vin.,  Relation,  E.  p.  290;  Cro. 
Jac.,  512;  1  Johns.  CAB.,  81;  2  Inst.,  674,  675;  2 
Ves.,  Sr.,  70  ;  13  Rep.,  21.  The  grant  by  the 
commissioners  was  a  mere  technical  consum- 
mation of  the  agreement.  It  must  be  presumed 
that  the  money  was  paid  at  the  date;  and  that 
the  patentee  had  done  everything  on  his  part 
to  be  performed.  Heath  v.  Ross,  12  Johns., 
140,  is  in  point  to  this  question  of  relation. 
The  subsequent  patentee  is  privy  to  the  first 
grant,  and  thus  stands  in  a  situation  to  be  af- 
fected by  the  relation. 

*These  patents  being  matters  of  rec-  [*459 
ord,  nothing  can  be  averred  against  the  date. 
(18  Vin.,  289,  Relation,  D  ;  2  Bl.  Com.,  346  ; 
17  Vin.,  166,  Prerogative,  &c,,  Y,  ch.  2;  Com. 
Dig..  Patent,  A;  Co.  Litt.,  260  a.) 

Mr.  J.  Platt,  contra.  There  is  no  evidence 
that  Metcalf  paid,  the  money,  or  did  any  other 
act  entitling  him  to  the  grant  before  the  patent 
issued  ;  and  it  is  begging  the  question  to  say 
there  was  a  previous  contract.  As  between  in- 
dividuals, the  date  of  a  deed  is  of  no  manner 
of  importance.  It  is  prima  facie  evidence,  and 
no  more.  The  doctrine  contended  for  would 
be  a  strange  anomaly.  We  deny  that  a  record 
can  have  the  relation  contended  for ;  much 
less  is  it  to  be  conclusive.  The  case  coming 
the  nearest  to  the  one  before  the  court,  is  that 
of  Heath  v.  Ross,  12  Johns.,  140.  But  the  ques- 
tion in  that  case  was  agreed  to  be  the  same  as 
if  it  had  stood  between  the  government  and 
the  patentee.  As  between  them,  it  was  held 
that  the  patent  related  to  the  time  of  its  date  ; 
but  the  express  reservation  is  made  in  that  case, 
that  the  effect  given  to  the  patent  should  not 
avail,  so  as  to  injure  third  persons,  strangers 
to  the  grant ;  and  as  to  them,  the  court  de- 
clare, in  terms,  that  the  grant  is  to  have  effect 
only  from  the  time  when  the  Commissioners 
of  the  Land  Office  approve  the  conveyance.  It 
is  not  pretended  that  Platt,  the  patentee,  had 
any  notice  of  Metcalf's  proceedings.  Where 
was  the  legal  title  during  the  three  years  that 
intervened  between  the  passing  of  Plait's  pat- 
ent and  that  of  Metcalf  ?  Did  it  not  vest  in 
Platt  as  soon  as  the  patent  issued  to  him?  No 
doubt  it  was  indefeasibly  in  him,  and  the  com- 
missioners could  not  devest  it ;  nor  could  the 
Governor  and  Secretary  do  this.  If,  as  con- 
tended, a  patent  is  to  conclude  by  its  date,  the 
keepers  of  the  great  seal  may  devest  rights 
when  they  please.  All  that  is  necessary  would 
be  to  antedate  a  grant.  No  adjudged  case  is 
produced  that  even  the  King  of  England  may 
do  this.  Magna  Charta  forbids  it,  and  the  En- 
glish authorities  forbid  it.  (Com.  Dig.,  Patent, 
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E,  F.)  In  England  patents  are  granted  by  the 
King ;  here  by  the  Commissioners  of  the  Land 
Office.  (I  Greenl.  L.,  280.)  A  patent  signed 
4(>O*]  by  the  Governor  alone  would  be  *void. 
From  the  time  when  the  King  or  the  Commis- 
sioners express  their  will,  the  land  passes,  and 
not  before. 

The  case  of  Jackson  v.  Ramsay,  cited  from 
3  Cow.,  was  a  sheriff's  sale  upon  execution, 
and  went  on  the  ground  of  a  previous  lien  by 
the  judgment.  Platt  could  not  be  privy  to  a 
patent  which  had  no  existence  till  three  years 
after  his  own  grant. 

Curia,  per  SUTHERLAND,  J.  The  Governor, 
as  such,  has  no  authority  to  sell,  or  contract 
for  a  sale,  of  the  unappropriated  lands  of  this 
State.  That  power  is  intrusted  to  the  Com- 
missioners of  the  Land  Office.  The  person  ad- 
ministering the  government  is,  ex  officio,  one  of 
those  Commissioners;  but  he  possesses  no  great- 
er power  than  any  other  member  of  the  Board. 
(1  R.  L.,  292;  1  Greenl..  280.)  The  Commis- 
missioners  are  authorized  to  direct  the  form 
of  the  patent  to  be  issued.  But  whatever  the 
form  may  be,  the  sale  and  the  patent  are  effi- 
cacious, only  as  directed  by,  and  emanating 
from  the  Commissioners.  The  mere  signature 
of  the  Governor  does  not  afford  the  requisite 
legal  evidence  that  the  patent  is  approved  of 
by  the  Commissioners.  The  statute  has  not 
declared  that  such  shall  be  its  effect ;  and  there 
is  nothing  to  show  that  the  Commissioners  (ad- 
mitting it  was  competent  for  them  to  do  it) 
ever  constituted  the  Governor  their  agent  or 
representative  for  that  purpose.  Having  no 
authority,  therefore,  to  sign  the  patent  to  Met- 
calf,  under  whom  the  defendant  claims,  until 
it  was  approved  of  by  the  Commissioners  ;  and 
it  not  appearing  that  it  was  so  approved  till 
July  27,  1790,  when  it  passed  the  Secretary's 
office  ;  it  is  immaterial  whether  it  was,  in  fact, 
signed  by  the  Governor  when  it  bears  date  or 
not.  But  the  legal  presumption  is,  that  his 
signature,  and  the  affixing  of  the  great  seal  to 
the  patent  (which  I  understand  to  be  what  is 
meant  by  passing  the  Secretary's  office),  were 
contemporaneous  acts.  This  would  also  appear 
to  have  been  the  fact  from  inspection  of  the 
patent,  if  the  signature  and  certificate  in  the 
original  patent  were  placed  as  they  are  by  the 
copy  given  in  the  case. 

4(51*1  *From  what  time,  then,  is  this  pat- 
ent to  Metcalf  to  take  effect?  From  its  date  in 
Aug.,  1786,  or  from  the  time  when  it  actually 
issued  or  passed  the  Secretary's  office,  in  July, 
1790?  It  is  said  by  the  court,  in  Heath  v.  ROM, 
12  Johns.,  141,  that,  "according  to  the  usage 
and  practice  of  the  Secretary's  office,  the  pat- 
ent is  dated  at  the  time  when  the  grant  is  or- 
dered by  the  Commissioner  of  I  he  Land  Office; 
and  this  must  be  taken  to  be  (lie  time  when  the 
contract  for  the  grant  was  made  "  What  the 
evidence  of  the  usage  was,  in  that  case,  does 
not  appear.  None  is  stated.  I  cannot  Htippo.se 
it  to  be  so  notorious  that  the  court  would  take 
notice  of  it  without  proof.  And.  with  great 
respect,  I  should  have  entertained  very  serious 
doubt,  whether  evidence  of  usage  would  have 
been  admissible,  if  objected  to.  The  deputy 
Secretary  of  State  is,  by  law,  declared  to  l>e  i 
clerk  to  the  Commissioners  of  the  Land  Office;  | 
and  it  is  expressly  made  his  duty  to  enter  the 
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minutes  of  their  proceedings,  and  to  keep  the 
same  in  the  Secretary's  office  in  proper  order, 
with  the  papers  and  documents  which  may  be 
presented  to  the  Board.  (1  R.  L.,  292,  sec.  2.) 
The  application  for  the  patent,  therefore,  and 
the  order  of  the  Commissioners  that  it  issue, 
must  appear  upon  the  minutes  of  their  pro- 
ceedings, on  record  in  the  Secretary's  office. 
Those  minutes  certainly  afford  evidence  of  a 
higher  character,  as  to  the  time  when  the  pat- 
ent was  ordered  to  be  issued,  than  the  mere 
date  of  a  patent,  in  a  case  in  which  it  is  ad- 
mitted that  it  did  not  actually  issue  when  it 
bears  date.  The  date  may  have  been  errone- 
ously inserted  in  the  patent,  either  by  accident 
or  design.  It  may  have  been  an  error  in  trans- 
cribing, or  have  occurred  in  a  variety  of  ways, 
each  of  which  is  more  probable,  than  the  sup- 
position that  it  was  intended  to  designate  the 
time  when  the  contract  for  the  land  was  made. 

The  defendant,  therefore,  I  apprehend,  fails 
in  laying  a  foundation  for  the  doctrine  of  re- 
lation for  which  he  contends.  He  does  not 
show  a  previous  contract  to  which  the  act  that 
consummates  his  title  is  to  relate,  and  from  the 
date  of  which,  it  is,  by  relation,  to  take  effect. 

*I  do  not,  therefore,  deem  it  material  [*462 
to  inquire  whether  Zephaniah  Platt  was  a 
privy,  so  that  the  doctrine  of  relation  would 
apply  to  this  case,  if  there  were  no  other  ob- 
jection to  it.  It  is  a  fiction  of  law  ;  and  is  never 
to  be  adopted  when  third  persons,  who  are 
neither  parties  nor  privies,  are  to  be  affected 
by  it.  (3  Cow.,  80,  and  the  cases  there  cited; 
12  Johns.,  141.) 

I  am,  therefore,  of  opinion  that  the  patent  to 
Metcalf  can  take  effect  only  from  the  time 
when  it  appear  to  have  been  approved  of  by 
the  Commissioners  and  to  have  passed  the  Sec- 
retary's office  ;  and  consequently,  that  the  mo- 
tion for  a  new  trial  must  be  denied. 

New  trial  denied. 

Cited  In— 10  Wend.,  658 ;  14  Mich.,  208. 


DUNHAM  AND  DANIELS 

•P. 

THE  TRUSTEES  OF  THE  VILLAGE  OF 
ROCHESTER. 

By-Isiws  by  Trustees  of  Village  Corporation — 
)fust  be  Reasonable — Generally  Void,  if  in  Re- 
straint of  Trade — Power  of  Corporation  to 
Pass  By -Laws,  must  Appear. 

An  Act  Authorizing  the  Trustee  of  a  Village 
Corporation  to  make  By-laws  Itclative  to  Huck- 
sters, and  to  pass  such  prudential  liy-laws  for  the 
irood  Koverntnent  of  the  village,  &c..  as  they  may 
dfH'in  necessary,  not  inconsistent  with  the  laws  of 
the  State  or  II.  8.  (e.  (/.,  the  Act  IncorjxmitiriK1  Koeh- 
esterville,  sess.  40,  eh.  flfi).  does  not  authorize  them 
to  pass  a  law  that  hucksters  shall  take  and  pay  for  11 
license of  the  trustees  under  a  penalty,  especially 
whert1  it  does  not  appear,  expressly,  that  prudence 
required  the  hy-law. 

Such  a  law  is  in  restraint  of  trade:  and.  as  such, 
contrary  to  the  general  principles  of  the  laws  of  the 
State. 

None.— .Vunir 0«J  camnraUon— Power  to  make  hu- 
l<uc*—Siich  liu-lato*  intw  he  natnnahle,  clrarlu  trim- 
in  the  authority  of  Ihr  cnrixiratinit,  rind  in  nrnird 
irith  thr  hum  •ifthr  State.  See  Buffalo  v.  WetwU-'r, 
10  WVnd.,  W.  nnte. 
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Corporations  must  show  their  power  to  pass  by- 
laws, and  bring  themselves  by  proof  within  that 
power. 

A  by-law,  in  restraint  of  trade,  is,  in  Reneral,  void. 

By-laws  must  be  reasonable. 

Citations— Sess.  40.  ch.  96,  sec.  5 ;  2  Kyd  Corp., 
107-109,  104-107,  118,  119, 122,  124,  125,  131. 

fPHIS  cause  came  from  a  justice's  court  of 
JL  the  County  of  Monroe.  The  action  in 
the  court  below  was  debt  by  the  trustees  against 
D.  and  D.  for  keeping  a  huckster's  shop  and 
gin  shop,  in  violation  of  the  following  by-laws 
of  the  village :  "And  be  it  enacted,  that  all 
petty  grocers,  hucksters  and  victualers  (public 
innkeepers  excepted),  in  said  village,  shall  be 
licensed  by  the  trustees  of  the  same;  and  every 
person  keeping  a  grocer's,  huckster's  or  vict- 
ualing shop  without  such  license,  shall,  for 
each  and  every  offense,  forfeit  and  pay  a  fine 
of  five  dollars,  for  each  and  every  day  he,  she 
or  they  shall  keep  such  grocery,  huckster  or 
victualing  shop  ;  and  each  and  every  keeper 
463*]  or  keepers  of  any  petty  *grocery,  huck- 
ster or  victualing  shop,  who  shall  sell  any 
spiritous  liquors,  unless  he,  she  or  they  have 
a  town  license,  shall  forfeit  his,  her,  or  their 
license."  This  by-law  was  passed  in  1818. 

The  other  by-law  passed  May  12, 1825,  and  is 
in  the  words  following  :  "  Resolved  that  gro- 
cers, keepers  of  victualing  houses,  gin  shops 
and  huckster's  shops,  and  street  pedlars,  to  be 
taxed  for  a  license  for  the  present  year,  from 
five  to  thirty  dollars,  at  the  discretion  of  the 
president,  and  enter  into  such  bonds  as  the 
president  shall  deem  sufficient."  The  plaintiffs 
claimed  $50  for  ten  penalties. 

It  was  admitted  by  the  defendants,  that  they 
had  kept,  since  the  month  of  Apr.,  1825,  till 
the  commencement  of  the  suit,  a  shop  in  the 
village  of  Rochester,  wherein  they  sold  by  re- 
tail, dried  herring  and  all  kinds  of  salt  fish,  pep- 
per, allspice,  sugar,  coffee,  tea,  tobacco,  cigars 
and  snuff.  They  occasionally  bought  and  sold 
butter,  potatoes  and  cucumbers.  They  kept 
and  sold  liquors  of  all  kinds,  including  beer  by 
retail,  for  which  they  had  a  town  license.  They 
butchered  and  sold  in  the  shop  from  8  to  12 
quarters  of  mutton  and  lamb  daily.  The  value 
of  the  articles,  exclusive  of  meat  kept  for  sale 
in  the  store,  varied  from  $100  to  $200.  The  ac- 
tion before  the  justice  was  commenced  July  1, 
1825.  He  rendered  judgment  for  the  plaintiffs 
for  $50.  It  was  admitted  that  the  defendants 
had  never  taken  any  license  or  given  any  bond, 
according  to  the  requisition  of  the  by-law. 

Mr.  V.  Matthews,  for  the  plaintiffs  in  error, 
cited  2 Com.  Dig.,  156, 159  ;  8  Rep.,  126  ;  1  Ld. 
Raym.,  498  ;  12  Johns.,  122  ;  Cowp.,  640  ;  7 
Johns.,  134  ;  11  Rep.,  53, 54  ;  2  Str.,  1084, 1085; 
Skinn.,  371;  F.  Moor,  403;  Cro.  Jac.,  597; 
Rolle  Abr.,  364  ;  1  Burr.,  12  ;  3  Id.,  1322  ;  8T. 
R.,  356  ;  2  Bos.  &  P.,  35  ;  IT.  R.,  118  ;  T. 
Raym.,  288,  289,  324  ;  3  Wheel.  Cr.  Cas,  69, 
250;  3  Johns.  Cas.,  108;  1  Wood.  Lect.,  495;  3 
Burr.,  1832  ;  Skinn.,  380,  382;  Cro.  Jac.,  555; 
T.  Raym.,  446;  1  Str.,  675;  IBurr.,  127;  2Id., 
892  ;  Cowp.,  269  ;  5  Rep.,  63  ;  Skinn.,  378. 
464*]  *Mr.  E.  Griffin,  contra,  cited  3  Burr., 
1838;  1  Bl.  Com.,  59;  1  Show.,  108;  Hardr.,  344; 
1  Inst,,  235  ;  2  Id.,  222,  306  ;  12  Rep.,  130, 131 ; 
1  Inst.,  24  ;  Plowd.,  467  ;  Id.,  109  ;  3  Rep.,  7  ; 
Hob.,  346;  Plowd.,  36,  59  ;  10 Mod.,  117,  282, 
341  ;  4  Wh.,  660,  668  ;  18  Johns.,  60  ;  1  Hamil- 
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ton,  Works,  118;  3  Wheel.  Cr.  Cas.,  250;  Salk., 
193  ;  1  Kyd,  Corp.,  47;   3  Burr,,  1847;  1  Ld. 
Raym.,  113  ;  2  Com.  Dig.,  157,  158  ;  1  Cowp 
269  ;  1  Wheel.  Cr.  Cas..  29;  8  Johns.,  418. 

Cuna.  The  question  presented  by  this  case 
is,  whether  the  trustees  of  the  village  of  Roch- 
ester had  authority  to  pass  the  by-laws  in  ques- 
tion. 

The  5th  section  of  the  Act  incorporating  the 
village  of  Rochesterville  (sess,  40,  ch.  96)  pro- 
vides that  it  shall  be  lawful  for  the  trustees, 
&c.,  to  make  such  prudential  by-laws,  rules 
and  regulations  as  they,  from  time  to  time,  may 
deem  meet  and  proper  ;  and  such  particularly 
as  are  relative  to  the  public  market,  streets,  al- 
leys, highways,  foot-walks,  side-walks,  slaugh- 
ter-houses, houses  of  ill  fame,  and  nuisances 
generally;  relative  to  a  village  watch,  and  light- 
ing the  streets  ;  to  the  restraining  of  dogs, 
swine,  &c.,  and  the  better  improvement  of 
their  common  lands  and  real  estate ;  relative 
to  the  inspection  of  weights  and  measures,  and 
the  assize  of  bread;  to  hay  scales,  public  pumps, 
reservoirs,  and  for  the  extinguishment  of  fires, 
&c. ;  relative  to  establishing  fire  companies, 
&c. ;  and  keeping  chimneys  clean  and  in  good 
repair  ;  "  relative  to  taverns,  gin  shops,  and 
huckster  shops  in  said  village  ;  "  and  relative 
to  anything  whatever  that  may  concern  the 
good  government  of  the  said  village.  But  no 
such  by-law  shall  extend  to  the  regulating  or 
fixing  of  the  prices  of  any  commodities  or 
articles  of  provisions,  except  the  article  of 
bread,  that  may  be  offered  for  sale  ;  provided 
always,  that  such  by-laws  be-  not  contrary  to 
or  inconsistent  with  the  laws  of  this  State  or 
of  the  U.  S. 

The  19th  section  declares  the  Act  to  be  a 
public  Act,  and  that  it  shall  be  construed  in  all 
courts  of  justice,  within  this  State,  benignly 
and  liberally,  to  effect  every  beneficial  purpose 
therein  mentioned  and  contained. 

*The  6th  section  provides  that  the  [*465 
trustees  may  ordain  such  reasonable  fines,  &c., 
against  the  offenders  of  such  by-laws,  as  they 
may  deem  proper,  not  exceeding  $25  for  any 
one  offense. 

The  power  conferred  is  to  make  such  pru- 
dential by-laws,  rules  and  regulations,  &c.. 
not  contrary  to  or  inconsistent  with  the  laws 
of  this  State  or  of  the  U.  S. 

Admitting  the  power  to  limit,  or  prohibit  al- 
together, the  erection  of  huckster  or  gin  shops, 
if  required  by  prudence  for  the  good  of  the 
Corporation  ;  it  is  not  shown  how  they  could 
be  an  evil,  if  conducted  under  proper  regula- 
tions ;  nor  can  we  see  judicially  that  any  re- 
striction was  necessary. 

The  authority  of  the  Corporation  is  a  limited 
one.  The  trustees  cannot  arbitrarily  pass  what 
laws  they  please.  Their  laws  are  to  be  pru- 
dential, and  aimed  at  the  correction  of  some 
probable  evil.  This  is  also  conformable  to  the 
general  law  of  corporations,  which  demands 
that  their  by-laws  should  be  reasonable. .  (2 
Kyd,  Corp.,  107.)  For  all  the  purposes  of 
jurisdiction,  they  are  like  the  inferior  courts, 
and  must  show  the  power  given  them  in  every 
case.  If  this  be  wanting,  their  proceedings 
must  be  holden  void  whenever  they  come  m 
question  even  collaterally  ;  for  they  are  not 
judicial,  and  subject  to  direct  review  on  certio- 
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ran.  (2  Kjd,  Corp.,  104-107.)  This  view  is 
not  inconsistent  with  the  provision  of  the  char 
ter,  that  it  shall  be  construed  benignly  and  lib- 
erally, to  effect  every  beneficial  purpose  therein 
mentioned  and  contained.  It  must  be  shown, 
in  proof,  that  the  purpose  is  a  beneficial  one 
within  the  Act,  before  this  duty  of  construc- 
tion attaches.  Nothing  is  to  be  intended  in 
favor  of  jurisdiction. 

But  how  do  these  by-laws  stand  with  the 
general  law  of  the  State,  or  with  the  general 
principles  of  that  law  ?  By-laws  must  accord 
with  both.  (2  Kyd,  Corp.,  107,  109.)  Hence, 
such  by-laws  as  these,  against  trade,  are  said 
to  be  against  the  common  law  which  favors 
trade,  and  are  not  allowed  except  by  particular 
custom.  (Id.,  118,  119,  122,  124,  125,  131.) 

The  defendant  was  carrying  on  the  business 
of  a  retail  dealer  in  various  articles  ;  and  sup- 
466*J  pose.for  the  purposes  of  *the  argument, 
that  he  was  a  huckster.  He  was  also  selling 
gin  and  other  spirituous  liquors  under  a  town 
license,  founded  on  a  public  law  of  the  State. 
Perhaps  the  Corporation  might  do  more  towards 
regulating  and  restraining  him  from  the  abuse 
of  his  business  to  immoral,  unsafe  or  unhealthy 
purposes,  &c.,  than  could  be  done  under  any 
general  state  law.  A  more  efficient  police  on 
these  subjects  was,  probably,  aimed  at  by  the 
charter  than  is  given  by  the  state  law  in  the  like 
cases.  But  it  does  not  follow  that  any  man  is 
to  depend,  for  the  fair  and  innocent  exercise 
of  his  business,  on  the  will  of  the  Corporation; 
that  they  have  the  power  of  licensing  his  trade, 
at  their  pleasure  ;  prohibiting  it  altogether,  or 
crippling  it  by  heavy  charges  and  grievous 
penalties. 

Nor  is  the  right  to  pass  these  by-laws  deriv- 
able from  the  taxing  power  of  the  Corporation. 
This  is  conferred  by  another  part  of  the  charter, 
in  definite  and  specific  terms,  which,  it  is  not 
pretended,  reach  the  present  case. 

This  being  our  opinion,  it  is  not  necessary  to 
look  into  the  by-laws  to  ascertain  whether  they 
are  good  in  point  of  form.  "Vyeare  of  opinion 
that  they  are  void,  both  for  want  of  jurisdic- 
tion and  conformity  to  the  general  law. 

Judgment  reversed. 

Cited  in-9  Wend.,  606 ;  10  Wend.,  102:  12  Wend., 
186  ;  57  N.  Y.,  596, 698  ;  59  N.  Y.,  102 ;  18  Hun,  478 ;  15 
Barb.,  435;  24  Barb.,  577;  3  Duer,  149:  3  Rob..  97;  25 
Minn.,  252-255  ;  41  N.  J.  L.,  79 ;  42  N.  J.  L.,  36!) :  29  Wis., 
315 ;  24  Am.  Dec.,  193;  36  Am.  Dec.,  445,  446  (3  Ala., 
137) ;  8  Bnxt.,  228;  36  Am.  Rep.,  522  (13  Vroom..  364) : 
38  Am.  Rep.,  631  (54  Tex.,  388) ;  42  Am.  Rep.,  52  (57 
Iowa,  555). 


COLLET  t>.  FLINN. 

Pleading — Plea  in  Trespass. 

A  plea,  In  trespass  (/ware  clauentmfrefiU  that  a  third 
person  was  seised  in  fee,  and  demised  to  the  defend- 
ant for  years.withoutKivimr  express  color,  amounts 
to  the  general  issue,  and  is  bad  on  special  demurrer 

Citation-1  Chit.  PL,  500. 

ON  ERROR  from  the  C.  P.  of  the  City  and 
County  of  N.  Y.  Flinn  sued  Collet  in  the 
court  below  in  trespass  for  breaking  and  enter- 
ing a  stable,  &c.  The  defendant  below  pleaded 
that  one  Hone  was  seised  in  fee  of  the  stable, 
and  demised  it  to  the  defendant  for  one  year; 


below  demurred  specially  to  this  plea  as  amount- 
ing to  the  general  issue.  The  court  allowed 
the  demurrer,  and  rendered  judgment  for  the 
plaintiff. 

*Mr.  J.  8.  Mitchell,  for  the  plaintiff  [*467 
in  error,  cited,  1  Chit.  PI.,  494,  500,  503,  533, 
566.  606;  2  Id.,  565,  600,  602;  6  Cai.,  233;  3 
Bl.  Com.,  311;  2  Bl.,1089. 

Mr .  W.  ^fulock,  contra,  cited  10  Johns.,  289; 
3  Salk.,  273;  Archb.  PI.,  211;  10  Rep.  89; 
Doct.  &  Stud..  271;  3  Bl.  Com.,  309. 

Curia,  per  SAVAGE,  Ch.  J.  The  doctrine 
contended  for  by  the  plaintiff  in  error  is  not 
denied— that  when  the  declaration  in  trespass 
is  general,  the  defendant  may  plead  liberum 
tenement-urn,  and  drive  the  plaintiff  to  a  new 
assignment.  But  it  is  denied  that  the  plea  de- 
murred to  is  a  plea  of  liberum  tenementum.  It 
shows  a  freeh'old  in  Hone.and  only  a  possessory 
right  in  the  defendant  below;  and,  in  such 
cases,  the  plea,  not  giving  color  to  the  plaintiff, 
amounts  merely  to  the  general  issue. 

It  is  laid  down  byChitty,  1  Ch.  PI.,  500,  that 
in  trespass  to  lands,  the  plea  of  liberum  tene- 
mentum gives  implied  color;  and  if  the  defend- 
ant claim  under  a  demise  from  the  plaintiff, 
express  color  need  not  be  given.  "But  when, 
from  the  nature  of  the  defense,  the  plaintiff 
would  have  no  implied  color  of  action,  the  de- 
fendant cannot  plead  specially  any  matter 
which  controverts  what  the  plaintiff  would, 
on  the  general  issue,  be  bound  to  prove,  with- 
out giving  express  color.  Thus,  in  trespass  to 
land,  if  the  defendant  plead  a  possessory  title 
under  a  demise  from  a  third  person;  this  plea, 
showing  that  the  right  of  possession  is  in  the 
defendant,  would,  without  giving  express  col- 
or, amount  to  the  general  issue."  But  giving 
color  creates  a  question  of  law  for  the  decis- 
ion of  the  court,  and  prevents  the  plea  from 
amounting  to  the  general  issue.  This  doctrine 
is  supported  by  the  adjudged  cases  cited  in 
Chitty,  and  decides  the  plea  to  be  bad.  Such 
was  the  decision  of  the  C.  P. ;  and  the  judg- 
ment must  be  affirmed. 

Judgment  affirmed. 

Cited  in— 13  Wend.,  80: 1  Hill,  287. 


*ELMENDORF  ET  AL.,  Executors    [*4(>8 
&c.,  of  VAN  RENSSELAER, 

c. 

ABRAHAM  G.  LANSING,  Impleaded  with 
others. 

Action,  Against  Surety  on  Bond — Bond,  Gfrvn 
on  Decretal  Order,  to  Pay  Orer  Part  of  an  K»- 
late  Before  Final  Settlement — Held  to  be  for 
Indemnity  of  Executor*  and  not  to  Extend  to 
Cestuis  Que  Trust. 

The  executors  of  V.  divided  certain  moneys,  stock 
and  securities  of  their  testator  into  two  parts:  and 
on  petition  of  certain  lejnitees  claiming  one  part, 
the  Court  of  Chancery  made  a  decretal  order  In  a 
suit  wherein  the  executors,  petitioners  and  others 
were  patties,  that  the  executors  should  as>lfni  that 
part  to  L.  for  the  use  of  the  legates,  L.  first  wivinjr 
a  bond  with  two  sureties,  that  when  rc<|iiircd  by  or- 
der or  decree,  ho  should  account  for  that  part;  and  If 
that,  or  any  portion  of  It,  should  !M-  decreed  to  any 
parties  other  than  the  petitioner*,  or  those  whose 
interest  they  represented,  he- should  pay  what  he 


niiirhi  have  received  to  such  parties,  in-..  HS  should 
be  designated  by  order  or  decree.    Accordingly  I-., 


that  by  virtue  of  this  demise  he  entered, 

concluding  with  a  verification.     The  plaintiff  i  wtthYwosVmYilVgave f*'ii^ 
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instead  of  being  conditioned  "to  pay  to  such  parties, 
Ac.,  as  should  be  designated  by  order  or  decree," 
was,  "to  pay  to  such  person  or  persons  as  then  were, 
or  thereafter  should  be,  designated  by  order  or  de- 
cree, &c.,  according  to  the  true  intent  and  moaning 
of  the  decretal  order,  or  any  other  order  or  decree 
of  the  said  court,  touching  or  concerning  the  prem- 
ises." The  executors  broughta  suit  upon  this  bond 
against  one  of  the  sureties,  wherein  it  appeared.upon 
the  pleadings,  that  an  order  of  the  Court  of  Chan- 
cery had  been  made  that  L.  should  pay  a  certain 
balance  of  the  part  assigned  to  him,  to  the  register 
of  the  Court  of  Chancery,  for  the  use  of  his  cestuis 
que  trust,  and  that  he  had  not  complied  with  this 
order.  Held,  that  this  was  not  a  breach  of  the  bond 
to  the  executors:  that  this  bond  was  no  wider  than 
the  decretal  order  under  which  it  was  executed; 
that  it  was  intended  merely  to  indemify  the  execu- 
tors, not  the  centute  que  trust;  and  the  former  show- 
ing no  damage  to  themselves,  no  action  would  lie. 

DEBT  on  bond  in  the  penalty  of  $54,832. 
The  pleadings  were  conducted  between  the 
parties  to  a  rebutter,  to  which  the  plaintiffs  de- 
murred generally,  and  the  defendant,  A.  G. 
Lansing,  joined  in  demurrer.  For  the  purpose 
of  the  legal  questions  decided  by  the  court, 
the  pleadings  and  points  are  stated  in  their 
opinion. 

Messrs.  D.  F.  Butler  and  S.  A.  Foot,  in  sup- 
port of  the  demurrer. 

Mr.  A.  Van   Vechten,  contra. 

Curia,  per  WOODWORTH,  /.  This  action  was 
commenced  on  a  bond,  given  by  the  defendant 
as  one  of  the  sureties  of  Sanders  Lansing. 

The  question  to  be  decided  is,  whether,  on 
the  facts  disclosed  by  the  pleadings,  the  de- 
fendant is  liable. 

July  29,  1812,  a  decretal  order  of  the  Court 
of  Chancery  was  entered,  in  a  cause  wherein 
Gerritt  Y.  Lansing  and  wife  were  complain- 
469*]  ants;  and  the  now  plaintiffs  *and  oth 
ers,  devisees  and  legatees  of  Jeremiah  Van 
Rensselaer,  deceased,  were  defendants. 

The  order  was  made  on  the  petition  of  the 
plaintiffs  and  Sanders  Lansing,  and  others, 
some  of  the  defendants.  The  present  plaintiffs, 
in  their  answer  in  that  cause,  alleged  that,  in 
pursuance  of  the  will  of  the  deceased,  they 
had  divided  certain  portions  of  his  personal 
property  into  two  equal  parts,  and  had  assigned 
one  portion  to  Peter  Van  Rensselaer  and  others, 
and  the  other  portion  to  Sanders  Lansing  and 
others. 

The  petitioners  stated  that  the  portion  al- 
leged to  have  been  assigned  to  them  had  been 
retained  in  the  hands  of  the  executors;  that 
they  were  willing,  and  then  offered  to  accept 
the  moneys,  stock  and  securities  alleged  to  have 
been  assigned  for  their  share;  and  to  give  such 
security  as  the  court  should  deem  reasonable; 
and  prayed  that  the  portion  should  be  assigned 
and  delivered  to  Sanders  Lansing  for  their  use, 
if  they  should  be  deemed,  on  the  final  hearing 
of  the  cause,  entitled  to  it;  and  if  not,  to  be 
accounted  for  and  paid  according  to  the  decree. 
The  Chief  Justice,  sitting  as  Chancellor,  ordered 
the  executors  to  make  the  assignment;  but  that 
Sanders  Lansing  should  first  give  bond  with 
two  sureties,  that  he  should,  at  all  times,  when 
thereunto  required  by  any  order  or  decree  of  the 
Court  of  Chancery,  faithfully  account  for  the 
money,  stock  and  securities  received  by  him; 
and  if  the  same,  or  any  part  thereof,  should  be 
decreed  to  be  paid  to  any  other  of  the  said  par- 
ties than  the  petitioners,  or  those  whose  interest 
they  represented,  in  every  such  case,  he  should 
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pay  such  sum  or  sums  received,  or  which 
might  have  been  received  without  his  willful 
default,  to  such  of  the  said  parties,  or  their 
representatives,  as  should  be  designated  and 
appointed  for  that  purpose  by  such  order  or 
decree. 

In  pursuance  of  this  decree,  the  appointment 
was  made;  and  the  defendant,  as  one  of  the 
sureties  of  Sanders  Lansing,  executed  the  bond 
in  question — the  condition  of  which  corre- 
sponds with  the  order  of  the  court,  excepting 
in  this;  instead  of  saying  "to  pay  to  such  of 
the  parties  or  their  representatives  as  should 
be  designated  and  appointed  for  that  purpose, 
by  such  order  or  decree;"  the  condition  is,  "to- 
*pay  to  such  person  or  persons  as  then  [*47O 
were  or  thereafter  should  be  designated  and 
appointed,  by  any  order  or  decree  of  the  Court 
of  Chancery,  according  to  the  true  intent  and 
meaning  of  the  decretal  order,  or  any  other 
order  or  decree  of  the  said  court  touching  or 
concerning  the  premises." 

Although  the  conclusion  is  expressed  in  more 
general  terms  than  the  order  which  directed 
security  to  be  given,  yet  it  is  evident  that  noth- 
ing more  was  or  could  be  legally  demanded  of 
Sanders  Lansing,  than  to  satisfy  the  require- 
ments of  the  decree.  The  bond  and  decree  are 
iuparimateria,,&nd  must  be  construed  together. 
The  petitioners  stated  that  they  were  willing 
to  give  such  security  as  the  court  should  deem, 
reasonable.  The  court  has  prescribed  the  form 
of  the  security.  Unless,  therefore,  the  expres-'1 
sions  in  the  conclusion  of  the  bond  show  clearly 
and  distinctly  that  something  more  is  provided, 
for  than  the  order  directs,  I  think  the  construc- 
tion ought  to  be  controlled  by  the  decretal  or- 
der. It  appears  to  me  there  is  no  difficulty  in- 
reconciling  the  one  to  the  other.  They  speak, 
the  same  language.  When  the  bond  requires 
Sanders  Lansing  to  pay  to  such  person  or  per- 
sons as  then  were  or  thereafter  should  be  desig- 
nated, it  evidently  refers  to  that  part  of  the  de- 
cree which  provides  for  the  payment  of  sc- 
much  as  should  be  decreed  to  be  paid  "to  any 
other  of  the  said  parties  than  the  petitioners, 
or  those  whose  interest  they  represented."" 
Such  a  construction  is  also  required  by  the  ref- 
erence in  the  condition.  After  the  specifica- 
tion of  what  is  to  be  done,  the  whole  is  quali- 
fied, '  'according  to  the  true  intent  and  meaning 
of  the  said  recited  decretal  order."  It  is  true 
the  words  are  added,  "or  any  other  order  or 
decree  of  the  said  Court  of  Chancery  touching 
or  concerning  the  premises;"  but  they  do  not 
enlarge  the  liability.  The  words  seem  to  be 
unnecessary,  and  are  expletives  merely.  They 
cannot,  I  apprehend,  in  tend  that.  Sanders  Lans- 
ing should  pay  to  persons  not  contemplated  by 
the  parties,  and  not  designated  in  the  order. 
They  can  only  refer  to  such  orders  as  might 
be  made,  consistently  with  that  directing  the 
transfer,  and  the  manner  in  which  security 
should  be  given.  Besides,  it  is  a  well  estab- 
lished rule  of  construction,  that  after  an  enu- 
meration of  particulars,  general  words  shall 
*be  restrained  and  limited  in  their  [*47 1 
operation  to  the  particulars  specified. 

The  liability,  then,  of  the  defendant,  will 
depend  on  the  fact  whether  the  condition  re- 

?uired  by  the  decretal  order  has  been  broken, 
n  collecting  the  intent  of  the  parties,  it  may- 
be observed  that  the  plaintiffs  in  this  cause  had 
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no  other  interest  or  concern  than  for  the  pro- 
tection of  themselves.  It  was  possible,  that, 
eventually,  there  would  be  a  deficiency  of  as- 
sets, to  satisfy  creditors  and  legatees,  or  the 
amount  transferred  might  turn  out  to  be  more 
than  the  petitioners  were  entitled  to  under  the 
will.  It  was,  therefore,  proper,  and  the  case 
required,  that  security  should  be  given  to  ac- 
count with  the  executors  and  pay  over  what 
might  be  decreed  by  the  court.  But  to  whom? 
The  decretal  order  answers  the  question.  San- 
ders Lansing  was  to  pay,  if  any  part  should  be 
decreed  to  be  paid  to  any  other  of  the  said 
parties  than  the  petitioners.  The  allegation 
in  the  plea  now  in  question  is,  that  this  has 
not  been  done.  Until  such  decree  is  made, 
there  is  no  liability  on  the  bond.  Neither  the 
intent  nor  the  words  of  the  condition  will  war- 
rant a  different  construction.  The  sole  object 
of  the  petitioners  seems  have  been  to  get  the 
property  out  of  the  hands  of  the  executors. 
They  pray  that  it  may  be  assigned  to  Sanders 
Lansing  for  their  use,  and  offer  to  give  such 
security  as  shall  be  deemed  reasonable;  which 
evidently  means  such  security  as  would  pro- 
tect the  executors,  in  case  any  claim  should 
afterwards  be  established  against  them — not 
security  that  the  trustee  should  be  faithful  to 
the  individual  interest  of  the  petitioners.  As 
far  as  that  was  concerned,  they  reposed  them- 
selves upon  his  fidelity.  So  we  are  bound  to 
presume,  for  no  intimation  is  given  to  the  con- 
trary. This  must  have  been  the  light  in  which 
the  court  considered  the  application,  for  the 
security  directed  to  be  given  is  in  coincidence 
with  this  intent.  The  executors  have  sustained 
no  damages.  Sanders  Lansing  was  not  their 
trustee.  No  decree  has  been  made  directing 
payment  to  any  other  parties,  in  the  chancery 
cause,  other  than  the  petitioners.  The  allega- 
tion, therefore,  in  the  plea  is,  in  my  opinion,  a 
conclusive  bar  to  the  plaintiff's  action. 
472*]  *The  replication  setting  forth  a  de- 
cretal order  of  the  Court  of  Chancery  to  pay  to 
the  register  a  balance  of  $10,268.29  due  from 
Sanders  Lansing  to  his  cestuis^fjue  trust,  which 
he  had  not  obeyed,  does  not  avoid  or  falsify 
the  plea  ;  for,  if  the  view  taken  of  the  nature 
and  extent  of  the  liability  incurred  be  correct, 
it  follows  that  the  breaches  assigned  in  the  rep- 
lication, which  are  mere  breaches  of  trust  as 
between  Sanders  Lansing  and  his  cestuis  que 
trust,  are  not  within  the  condition  of  the 
bond. 

The  rejoinder  fortifies  and  supports  the  plea 
by  setting  out,  at  length,  the  petition,  decretal 
order,  master's  report  and  proceedings  ;  and 
concludes  with  an  averment  that  the  balance 
of  $10,268.29,  received  by  Sanders  Lansing, 
hath  not  been  decreed  to  any  other  parties  to 
the  suit  mentioned  in  the  decretal  order  than 
tin-  petitioners. 

The  surrejoinder  sets  out  new  matter  in  sup- 
port of  the  replication,  viz.:  that  Sanders  Lan- 
sing confessed  a  judgment  in  favor  of  John 
Lansing,  Jr.,  one  of  the  sureties  ;  and  that  in 
the  specification  one  item  set  forth  is,  that  the 
judgment  was  given,  among  other  things,  to 
secure  J.  Lansing,  Jr.,  and  Abraham Q.  Lan- 
sing, being  sureties  of  Banders  Lansing,  in  the 
bond  in  question  in  this  cause,  conditioned  for 
the  faithful  performance  of  a  trust  assumed  by 
the  said  Sanders  Lansing  ;  and  that  afterwards 
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John  Lansing,  Jr.,  confessed  a  judgment  in 
favor  of  Abraham  G.  Lansing  ;  and  that  in  the 
specification  filed  it  is  set  forth  that  a  part  of 
the  consideration  of  the  judgment  is  the  equal 
moiety  of  the  sum  of  $7,000,  due  on  a  joint 
bond  executed  by  J.  Lansing,  Jr.,  and  Abra- 
ham G.  Lansing,  to  the  plaintiffs,  conditioned 
that  Sanders  Lansing  should  account  for  the 
proceeds  of  certain  stock,  securities  and  prop- 
erty of  Van  Rensselaer,  the  testator,  which 
were  placed  in  his  hands  for  distribution. 

This  new  matter  does  not  change  the  com- 
plexion of  the  case.  It  was,  perhaps,  known 
that  Sanders  Lansing  was  in  failing  circum- 
stances. His  sureties  might  or  might  not  be- 
come liable.  It  was  a  cautionary  measure  on 
their  part — a  transaction  between  sureties  and 
principal.  It  neither  diminished  nor  enlarged 
their  responsibility  to  the  plaintiffs  ;  for  the 
plain  reason  that  it  was  an  arrangement  with 
which  *they  had  no  concern.  If  it  be  [*473 
conceded  that  the  parties  acted  under  an  impres- 
sion and  belief  that  they  were  liable  when,  in 
judgment  of  law  they  were  not,  I  am  not  ac- 
quainted with  any  principle  which  will  admit  a 
plaintiff  to  avail  himself  of  such  a  recognition 
to  extend  the  legal  operation  of  a  contract. 

The  rebutter  sets  out  the  specification  in  hcec 
verba,  and  concludes  with  a  verification,  to 
which  the  plaintiffs  demur,  and  the  defendant 
joins  in  demurrer. 

My  conclusion  is,  that  no  breach  of  the  con- 
dition has  been  shown  ;  and,  consequently, 
that  the  defendant  is  entitled  to  judgment. 

Judgment  for  the  defendant. 


ROBERTSON  «.  LIVINGSTON. 

Commission  Merchant  may  Sell  on  Credit — 
Settlement  of  Account — Assumption  of  Vendee's 
Debt,  by  Commission  Merchant. 

Where  a  commission  merchant  sold  goods  on  a 
credit,  and  then  settled  with  his  principal,  Riving 
him  a  note  for  the  balance,  which  he  stated  was  to 
accommodate  him ;  and,  for  that  reason,  he  made 
it  payable  a  few  days  after  the  note  of  the  vendee 
fell  due ;  held,  that  this  was  not  an  assumption  of 
the  vendee's  debt,  but  that  to  throw  this  upon  the 
commission  merchant,  a  clear  intention  to  assume 
it  should  have  been  shown. 

It  seems  that  where  a  commission  merchant  is  not 
restricted  by  instructions  he  may  sell  on  u  credit. 

Citation— 4  Cow.,  250. 

A  SSUMPSIT,  tried  at  the  N.  Y.  Circuit, 
ii  Mar.  26, 1825,  before  Belts,  Circuit  J.,  when 
the  following  facts  were  shown  in  evidence  : 

Nov.  19,  1822.  the  plaintiff  sold  the  defend- 
ant a  lot  of  sheep  for  $292;  and  the  defendant 
at  the  same  time,  left  with  the  plaintiff  wool, 
for  sale  on  commission,  which,  Jan.  10,  1828. 
the  plaintiff  sold  to  Pearson  &  Co.,  of  N.  J., 
about  15  miles  from  the  City  of  N.  Y.  (where 
the  plaintiff  traded),  the  vendees  then  being  in 
good  credit,  for  $385.44.  The  sale  was  on  a 
credit  of  six  months. 

In  Apr.,  1823.  Moses  Robertson  called  on 
the  plaintiff,  with  an  order  in  writing  from  th<« 
defendant  to  the  plaint  ill',  to  settle  with  the 
bearer,  M.  U.,  for  the  wool  which  he  li'ft  with 
the  plaintiff  the  last  fall  for  sale,  and  that 
should  be  his  discharge  for  the  same. 
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274*]  *Apr.  29, 1823,  the  plaintiff  settled  with 
M.  R.,  and  gave  him  his  note,  payable  lo  the 
defendant  at  three  months,  for  $99.42,  the  sum 
due  to  the  defendant,  after  giving  him  credit 
for  the  net  proceeds  of  the  wool,  and  $39.52,  the 
net  proceeds  of  another  small  lot  of  wool,  and 
charging  him  with  the  sheep.  The  plaintiff, 
at  the  same  time,  stated  an  account  upon  the 
above  principles,  and  informed  M.  R.  that  the 
note  of  Pearson  &  Co.  had  not  become  due; 
but  in  order  to  accommodate  the  defendant  he 
agreed  to  give  his  note  as  above,  payable,  how- 
ever, some  few  days  after  the  note  of  Pearson 
&  Co.  would  fall  due.  Pearson  &  Co.  had 
failed. 

The  jury  found  for  the  plaintiff  $187.75. 

Mr.  J.  Urary,  for  the  defendant,  now  moved 
for  a  new  trial,  on  the  ground  that  the  settle- 
ment and  voluntary  payment  of  the  balance, 
was  an  assumption  of  the  debt  due  from  Pear- 
son and  Co.;  Oakley  v.  Crenshaw,  4  Cow.,  250; 
and  that  the  money  paid  as  this  was,  with  a 
full  knowledge  of  all  the  facts,  could  not  be 
recovered  back.  He  also  objected  that  the 
plaintiff  had  no  right,  to  sell  on  credit. 

Mr.  B.  F.  Butler,  contra. 

Curia,  per  SUTHERLAND,  J.  Robertson,  as 
a  general  agent,  unrestricted  by  instructions, 
was  authorized  to  sell  the  wool  of  the  defend- 
ant on  a  credit.  That  objection,  however.was 
not  taken  at  the  trial  and  cannot  be  now  raised. 
If  the  proposition  be  not  true,  in  general,  it 
may  be  the  custom  and  usage  of  this  branch  of 
trade,  which  the  plaintiff  had  no  opportunity 
of  proving,  as  the  question  was  not  raised  be- 
fore the  jury. 

The  evidence  clearly  establishes  that  Pear- 
son &  Co.,  to  whom  the  wool  was  sold,  were 
in  good  credit  at  the  time,  and  that  the  plaint- 
iff acted  in  good  faith,  and  with  all  the  circum- 
spection which  his  duty  required  in  the  trans- 
action. 

The  circumstances  attending  the  settlement 
of  the  account  between  the  parties,  and  the 
giving  of  the  note  by  the  plaintiff  for  the  bal- 
ance, repel  the  presumption  which  might  other- 
wise arise,  that  he  intended  to  make  himself 
475*]  absolutely  Responsible  for  the  pay- 
ment. The  agent  of  the  defendant,  with 
whom  the  settlement  was  made,  was  informed 
that  the  wool  had  been  sold  at  six  months' 
credit ;  and  that  the  note  given  by  the  plaintiff 
would  fall  due  a  few  days  after  that  of  Pear- 
son &  Co.  The  account  delivered  to  the  agent 
at  the  same  time,  showed  that  the  sale  was  on 
a  credit  of  six  months,  which  would  expire  in 
July,  about  two  months  after  the  settlement 
It  is  evident,  therefore,  that  the  settlement  was 
nothing  more  than  a  liquidation  of  the  account, 
and  not  an  assumption  on  the  part  of  the  plaint- 
iff, of  any  responsibility  which  he  had  not  previ- 
ously incurred  in  relation  to  the  solvency  of 
Pearson  &  Co.  In  the  case  of  Oakley  v.  Crenshaw, 
4  Cow.,  250,  the  agent  in  so  many  words,  author- 
ized his  principal  to  draw  for  the  whole  amount 
of  the  balance  due  to  him  for  the  express  pur- 
pose of  finally  closing  the  account ;  although 
he  stated,  at  the  time,  that  but  a  part  of  the 
money  had  been  received  by  him.  This  was 
properly  held  a  final  settlement  and  assump- 
tion of  the  debt,  because  it  was  evident  that 
such  was,  at  the  time,  the  intention  of  the  agent 
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and  the  understanding  of  the  principal.  There 
were,  also,  other  circumstances  which  distin- 
guished that  case  from  the  present.  The  mo- 
tion for  a  new  trial  must  be  denied. 

New  trial  denied. 

Cited  in— 5  Am.  Rep.,  495  (43  Miss.,  288). 


POLLY  HUNT  v.  A.  PEAKE. 

Breach  of  Promise  of  Marriage — Infant  Not 
Liable  to  Action  for — Action  May  be  Main- 
tained by  Infant. 

An  infant  under  the  age  of  21  years,  is  not  liable 
to  an  action  for  a  breach  of  promise  of  marriage. 

Semble,  that  such  a  contract  is  not  void,  but  void- 
able at  the  election  of  the  infant,  who  may  main- 
tain the  action  though  he  is  not  liable  to  it. 

Citations— 2  Str..  937 ;  Com.  Dig.,  Enfant,  B,  6. 

ACTION  for  breach  of  marriage  promise. 
Plea  infancy.  General  demurrer  and 
joinder. 

Mr.  S.  Starkweather,  in  support  of  the  de- 
murrer, said  that  infants  may  intermarry  at 
the  age  of  discretion,  which  is  14  in  males, and 
it  would  seem  to  follow  that  a  promise  to  do 
so  is  binding. 

*Mr.  L.  Ford,  contra,  cited  Holt  v.  [*47<> 
Ward,  2  Str.,  937,  and  S.  C.,  15  Vin.,  Marriage, 
C.  pi.  4,  as  in  point  against  the  action. 

Curia,  per  SAVAGE,  Ch.  J.  The  general 
principle  is  against  the  liability  of  the  infant, 
and  I  do  not  find  that  this  case  is  an  exception. 
In  Holt  v.  Ward,  2  Str.,  937,  it  was  decided, 
after  full  argument  and  deliberation,  that  the 
contract  to  marry  by  an  infant  is  not  void.but 
voidable  at  the  election  of  the  infant ;  yet,  as 
to  the  person  of  full  age  contracting  with  the 
infant,  it  absolutely  binds.  Hence,  an  infant 
may  maintain  this  action  against  an  adult,  but 
an  infant  defendant,  is  not  liable.  (Com.  Dig., 
Enfant,  B,  6.)  The  defendant  is  entitled  to 
judgment. 

Judgment  for  the  defendant. 

Cited  in— 7  Cow.,  23;  21  Hun,  488;  26  Barb.,  616:  6 
Abb.  Pr.,  142 ;  13  Abb.  N.  S.,  403,  n.;  1  Park,  455 ;  31 
Ohio,  522;  17  Am.  Dec.,  497;  27  Am.  Rep.,  524  (31 
Ohio,  521). 


PARSONS  e.  PARSONS  ET  AL. 

Note  Indorsed  After  Maker's  Death — 'Indorsee 
Nay  Sue  Maker's  Heirs  in  His  Own  Name — 
Construction  of  Remedial  Statute,  Liberal — 
Pleading. 

An  indorsee  of  a  promissory  note  indorsed  after 
the  maker's  death,  may,  in  bis  own  name,  sue  the 
maker's  heirs,  &c.,  under  the  Act,  1  R.  L.,  316. 

Though  a  promissory  note  be  indorsed  long  after 
it  fall  due,  it  may  be  declared  on  as  indorsed  when 
it  was  due. 

A  note  being-  indorsed  after  the  maker's  death, 
the  indorsee  declared  against  the  maker's  heirs,  and 
alleged  that  the  intestate,  in  his  lifetime,  became 
liable  to  pay  the  plaintiff;  and  by  reason  of  the  prem- 
ises an  action  accrued  against  the  heirs.  Plea, 
that  the  intestate  did  not  owe  the  plaintiff  in  his 
lifetime.  Held,  that  this  was  no  variance;  that  the 
plea  was  vicious  in  denying  a  debt  to  the  plaintiff 
during  the  intestate's  lifetime,  but  that  the  defend- 
ants could  not  take  advantage  of  the  defect. 

The  defendant.the  verdict  being  against  him.can- 
not  object  that  his  own  plea  was  vicious,  as  tender- 
ing an  immateral  issue. 

COWEN  5. 


1826 


PARSONS  v.  PARSONS. 


476 


Citations— 1  R.  L.,  316, 311,  312, 119 ;  5  Com.  Dig., 
Pleader,  E,  37. 

DEBT  against  the  defendants,  as  heirs  of 
8.  Parsons,  Jr.,  deceased,  tried  Sept.  21, 
1824,  before  Duer,  Circuit  J. 

The  declaration  contained  two  counts.  The 
first  was  on  a  promissory  note  made  by  S. 
Parsons,  Jr. ,  to  Leggett,  dated  Apr.  9,  1819, 
for  $200.  payable  to  Legget  or  order,  Dec.  1, 
1820.  The  declaration  stated  that  the  note 
was,  on  the  day  of  its  date,  indorsed  by  the 
payee  to  the  plaintiff;  and  that  S.  Parsons,  Jr., 
in  his  lifetime,  had  notice  of  the  indorsement ; 
and  that  by  reason  thereof,  and  by  force  of  the 
statute,  he,  in  his  lifetime,  became  liable  to  pay 
477*]  *to  the  plaintiff  the  sum  of  money  in 
the  note  mentioned  ;  and  that  by  reason  of  the 
premises,  and  by  virtue  of  the  Act  for  the  Re- 
lief of  Creditors  against  Heirs  and  Devisees.an 
action  accrued  to  the  plaintiff,  to  demand  of 
the  heirs  at  law,  &c.  The  second  count  was 
for  money  lent  by  the  plaintiff  to  S.  Parsons, 
Jr.  Breach  to  both  counts,  that  S.  Parsons, 
'Jr.,  in  his  lifetime,  and  his  heirs  after  his  death, 
had  not  paid,  &c. 

The  defendants  pleaded,  bv  their  guardian, 
that  S.  Parsons,  Jr.,  deceased,  in  his  lifetime, 
did  not  owe  to  the  plaintiff  the  several  sums 
of  money  demanded  by  the  declaration,  nor 
any,  nor  either  of  them. 

The  plaintiff  introduced,  in  evidence,  the 
note  set  forth  in  the  declaration  ;  but  it  was 
proved  that  it  had  been  indorsed  to  the  plaint- 
iff about  two  years  after  its  date,  and  some 
time  after  the  death  of  S.  Parsons,  Jr. 

On  the  part  of  the  defendants,  it  was  object- 
ed that  the  plaintiff  could  not  recover  on  the 
note  :  1.  Because  the  heirs  at  law  were  not 
liable  by  the  Statute  relating  to  Heirs  and  De- 
visees, except  to  a  creditor  of  the  deceased  : 
and  that  the  plaintiff  never  was  his  creditor. 
2.  Because  the  proof  varied  from  the  declara- 
tion, which  stated  the  note  to  have  been  in- 
dorsed on  the  day  of  its  date ;  that  the  de- 
ceased had  notice  of  the  indorsement  ;  and 
that  the  deceased  became  liable  to  pay.  8. 
Because,  by  the  plea,  the  issue  to  be  tried  was, 
whether  the  deceased  was  indebted  to  the 
plaintiff.  The  judge  overruled  these  objec- 
tions. 

The  plaintiff  also  gave  in  evidence  the  pay- 
ment of  $20  for  S.  Parsons,  Jr.,  deceased, 
sometime  in  1819. 

The  jury  found  for  the  plaintiff,  on  the  first 
count  of  the  declaration,  the  debt,  $200,  and 
damages,  $47.46,  being  the  interest  on  the  note: 
and  on  the  second  count  $27.84,  being  the  $20 
lent,  and  interest  thereon,  parcel  of  the  debt 
in  that  count  mentioned,  and  nil  debtnt  as  to 
the  residue. 

A  motion  was  now  made,  on  the  part  of  the 
defendants,  for  a  new  trial,  on  the  grounds 
taken  at  the  circuit. 

Messr».  Van  Dyck  and  Bronk,  for  the  defend- 
ants. 
47  8»]    *Mr.  A.  Kirkland,  contra. 

Curia,  per  WOODWORTH,  J.  The  first  ques- 
tion iff:  Was  the  plaintiff  a  creditor  of  the  de- 
ceased ? 

By  the  1st  section  of  the  Act,  1   R.  L  ,  816, 
every  creditor,  whether  by  simple  contract  or 
specialty,  may  maintain  his  action  against  the 
heirs  at  law  of  any  debtor. 
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At  the  common  law,  the  heir  was  not  liable 
on  the  simple  contract  of  his  ancestor  ;  nor  on 
a  specialty,  unless  the  heir  was  named.  The 
intent  of  the  statute  was  to  enlarge  the  rem- 
edy. 'I  hat  is  done  in  general  terms,  by  say- 
ing every  creditor  may  maintain  his  action. 
As  this  is  a  remedial  statute,  it  should  be  con- 
strued liberally,  so  as  to  advance  the  remedy. 
Every  person,  who  holds  a  demand  arising  on 
simple  contract  or  specialty,  seems  to  be  with- 
in the  meaning  of  this  section.  Such  persons 
are  certainly  creditors  within  the  general  ac- 
ceptation of  the  term, whether  a  right  of  action 
accrued  in  the  lifetime  of  the  deceased,  or 
subsequently,  by  the  transfer  of  negotiable 
paper.  They  would  be  recognized  as  such  in 
a  course  of  administration.  There  is  nothing 
in  the  words  of  the  section  confining  the  rem- 
edy to  persons  who  were  creditors  of  the  an- 
cestor at  the  time  of  his  death.  If  such  be  the 
construction,  great  conveniences  would  result. 
In  the  case  of  an  assignment  by  an  insolvent 
debtor,  who  was  the  payee  of  a  note,  if  the 
assignee  is  not  a  creditor  within  the  meaning 
of  the  Act,  there  is  no  remedy  at  law  against 
the  heir,  for  the  insolvent  cannot  sue.  So, 
also,  the  executors  of  a  deceased  payee  of  a 
note  may  not  be  creditors  of  the  deceased 
maker  in  his  lifetime  ;  and  yet  it  would  not,  I 
apprehend,  be  contended  that  they  would  be 
without  the  Act,  because  the  maker  happened 
to  die  before  this  testator. 

My  opinion  is,  that  under  this  section  the 
plaintiff  may  sustain  the  action. 

But  it  is  contended  that  the  proviso,  in  the 
3d  section,  is  decisive  of  the  question.  This 
section  declares  that  no  judgment  against  any 
executor  or  administrator,  for  any  debt,  dam- 
ages, or  sum  of  money,  in  right  of  his  testator 
or  intestate,  shall  be  adjudged  a  bar  to  any 
subsequent  action  against  *the  heirs  ;  [*471> 
but  that  the  heirs  shall  be  liable  as  if  no  such 
judgment  had  been  recovered  ;  provided,  that 
nothing  therein  contained  shall  be  construed 
to  make  any  heirs  liable  to  any  other  person 
than  a  creditor  of  the  deceased  by  simple  con- 
tract or  specialty,  in  like  manner  as  is  ex- 
pressed in  the  1st  section  of  the  Act,  and  not 
otherwise. 

The  enacting  part  of  this  section  speaks  of 
debts,  damages,  or  sums  of  money,  for  which 
judgment  may  be  recovered  against  the  execu- 
tor. Damages  may  be  recovered  against  an 
executor  or  administrator,  in  trespass  ;  1  R. 
L.,  311,  312;  but  no  action  lies  against  the 
heir.  When  it  is  declared,  generally,  that  a 
recovery  for  any  of  the  causes  specified  shall 
not  be  a  bar  to  a  subsequent  action  against 
the  heir,  it  would  seem  to  imply  that  an  action 
would  lie  against  the  heir  when  the  recovery 
has  been  against  the  executor  for  damages,  al- 
though not  arising  on  simple  contract  or  spe- 
cialty. I  apprehend  the  proviso  was  intended 
to  guard  against  such  a  construction,  and  ex- 
plicitly to  declare  that  the  heir  should  not  be 
liable  except  as  specified  in  the  1st  section. 
But  the  proviso  does  not  profess  to  vary  its 
operation.  On  the  contrary,  it  expressly  re- 
fers to  it  ;  and  declares  that  the  heir  shall  t>e 
liable  in  like  manner  as  is  expressed  in  that 
section,  and  not  otherwise. 

The  variance  between  the  declaration  and 
proof  is  not  material.  The  plaintiff  may  dc- 

725 


479 


SUPREME  COUKT,  STATE  OF  NEW  YORK. 


1826 


clare  that  an  indorsement  is  made  on  the  date 
of  a  note,  although  it  is  made  afterwards. 

It  is  also  urged  that  the  proof  did  not  main- 
tain the  issue — which  is,  that  the  intestate  did 
not  owe  the  plaintiff.  The  allegation  in  this 
declaration  is  that  the  intestate,  in  his  lifetime, 
became  liable  to  pay  the  plaintiff ;  and  by 
reason  of  the  premises,  an  action  accrued  to  the 
plaintiff  to  demand  of  the  heirs  at  law.  I  con- 
sider the  latter  allegation  as  the  substantial 
part.  The  other  seems  to  be  immaterial.  If  so, 
the  defendants  tendered  an  immaterial  issue.by 
denying  any  indebtedness  of  S.  Parsons,  Jr., 
in  his  lifetime,  to  the  plaintiff. 

The  defendants  were  called  on  to  answer 
whether  they  were  liable  on  this  note.  If  they 
are,  then  it  cannot  be  material  to  inquire, 
whether  the  plaintiff  had  any  claim  against  the 
48O*]  *intestate,  in  his  lifetime.  If  the  issue 
is  misjoined,  the  objection  is  removed  by  the 
Statute  of  Joefails,  1  R.  L.,  119.  It  is  a  rule 
that  where  a  defendant  pleads  an  insufficient 
plea,  whereon  issue  is  joined,  and  a  verdict  for 
the  plaintiff,  no  advantage  shall  be  taken  by 
the  defendant  of  his  own  bad  pleading.  (5  Com. 
Dig.  PI.,  E,  37.) 

I  am  of  opinion  that  the  plaintiff  is  entitled 
to  retain  his  verdict  on  the  first  count,  and  that 
the  motion  for  a  new  trial  be  denied. 

New  trial  denied. 

Cited  in-47  Ind.,  350.  '  . 


TRONGOTT  v.  BYER8. 

Slave — Prima  Facie  Evidence  that  One  is  a  Slave 
— Contract  Amounting  to  Sale  of— Action  for 
Services  of—Parol  Agreement  to  Manumit, 
Void — Notice — Advances  to  Slave. 

That  a  negro  works  for  and  is  claimed  by  one  as 
a  slave  is,  prima  facie,  evidence  that  he  is  a  slave. 

An  agreement  by  the  owner  of  a  negro  slave  that 
the  slave  shall  work  for  another  during1  his  life ;  pro- 
vided, that  if  the  vendee  sell  him  within  two  years, 
he  shall  pay  the  vendor  one  half  the  purchase 
money  is  a  sale  of  the  slave ;  and  though  his  term  of 
slavery  would  be  out  in  1827,  yet  it  passes  all  the  in- 
terest of  the  owner. 

The  owner  of  a  slave  who  deserts  his  master  and 
works  for  another,  need  not  give  notice  of  his  claim 
to  entitle  himself  to  an  action  for  the  slave's  serv- 
ices. 

Evidence  of  advances  made  to  a  slave  while  wrong- 
fully in  the  service  of  another,  are  not,  however 
necessary  they  were,  a  matter  off -set  against  the 
owner,  in  an  action  for  his  slave's  services. 

A  parol  agreement  with  a  slave  to  manumit  him, 
is  void. 

Citations— 6  Johns.,  274 ;  7  Johns.,  324 ;  9  Johns., 
144 ;  14  Johns.,  324. 

A  SSUMPSIT  for  the  work  and  labor  of  the 
-ii.  plaintiff  by  his  slave.  Plea,  the  general 
issue,  and  notice  of  setting  off  necessary  arti- 
cles furnished  the  plaintiff's  slave,  while  at 
work  with  the  defendant. 

The  cause  was  tried  at  the  Montgomery  Cir- 
cuit, in  May,  1824,  before  Nelson,  Circuit  J. 

It  was  proved  on  the  trial  that  Peter  Gilbert, 
a  black  man  (then  about  30  years  of  age),  pre- 
vious to  May  28,  1819,  worked  for  one  Paff,  as 
a  slave,  and  Paff  claimed  him  as  such,  about 
2i  years.  That  Paff  then  promised  him  that  if 
he  would  stay  and  work  on  his  farm  (which  he 
had  then  leased  to  the  plaintiff)  5  years,  he 
should  be  free.  The  lease  of  the  farm  contained 
an  agreement  between  Paff  and  the  plaintiff 
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that  Paff  should  leave  Peter  with  the  plaintiff 
during  his  natural  life  ;  and  that  if  he  should 
be  sold  in  two  years,  one  half  the  purchase 
money  should  be  paid  to  Paff.  The  lease  of 
the  farm  was  for  2|  years.  Peter  worked  on 
the  farm  for  five  years  (in  the  service  of  the 
plaintiff,  who  *continued  his  posses-  [*481 
sion),  as  proposed  by  Paff,  with  a  view  to  his 
freedom  ;  but  no  written  manumission  was 
shown.  After  this,  Peter  left  the  plaintiff's 
service  and  worked  for  the  defendant. 

It  was  objected  for  the  defendant  that  the 
lease,  taken  together,  showed  but  a  demise  of 
Peter  for  24  years.  That  if  the  covenant  was 
to  be  construed  a  sale,  it  was  void;  as  being 
in  contravention  of  the  Statute  Declaring  all 
Slaves  Free  in  1827.  Also  that  there  was  no  suf- 
ficient evidence  that  Peter  was  a  slave  of  Paff. 

These  objections  being  overruled,  the  defend- 
ant offered  to  prove  that  when  Peter  came  to 
him,  he  was  almost  naked  ;  and  that  he  fur- 
nished him  with  necessary  clothing  ;  that  dur- 
ing his  service  with  him,  he  was  sick  ;  and  he« 
furnished  him  with  medical  attendance  and 
necessaries  in  his  sickness,  which  he  offered  to 
set  off  against  Peter's  wages. 

This  was  objected  to,  and  overruled. 

It  also  appeared  that  Peter  worked  some  time 
for  the  defendant  before  he  had  notice  of  the 
plaintiff's  claim,  and  it  was  .objected  that  the 
plaintiff  should  not  recover  for  that  time. 

This  objection  was  also  overruled,  the  judge 
deciding  that  the  defendant  was  liable  for  the 
whole  time  without  deduction;  and  the  jury 
found  for  the  plaintiff,  under  a  charge  to  that 
effect. 

Mr.  L.  Ford,  for  the  defendant,  now  moved 
for  a  new  trial,  on  the  grounds,  1.  That  there 
was  no  sufficient  proof  that  Peter  was  the  slave 
of  Paff.  2.  That  there  was  no  proof  that  Paff 
ever  sold  Peter  to  the  plaintiff,  as  a  slave.  8. 
That  the  agreement  between  Paff  and  Peter  was 
valid,  and  operated  as  a  manumission.  4.  That 
the  defendant  should  have  been  allowed  to 
prove  his  set-off. 

Mr.  M.  T.  Reynolds,  contra.  The  contract 
between  Paff  and  the  plaintiff  passed  the  prop- 
erty in  the  slave.  The  sale  was  good,  at  least, 
for  such  interest  as  the  vendor  had.  The  mat- 
ter of  set-off  would  not  have  been  a  ground  of 
action,  and  was  inadmissible.  The  promise  to 
Peter  was  void.  At  *common  law,  a  [*482 
promise  to  a  slave  would  be  void  for  want  of 
consideration  ;  and  all  agreements  to  manumit 
derive  their  force  from  the  statute.  (7  Johns., 
354;  9  Id.,  144;  14  Id.,  324;  19  Id.,  53.)  This 
requires  that  they  should  be  in  writing.  At 
any  rate,  the  promise  was  revocable,  and  was 
revoked  by  the  sale.  Notice  to  the  defendant 
was  not  necessary.  (6  Johns.,  274  ;  Co.  Litt., 
117  a,  note  161,  by  Hargr.;  12  Johns.,  136  ;  1 
Com.  on  Cont.,  224,  225;  1  Salk.,  68;  1  Ves., 
Sr.,  83.) 

Curia,  per  SUTHERLAND,  J.  The  evidence 
was,  prima  facie,  sufficient  to  establish  the  fact 
that  Peter  was  the  slave  of  Paff.  Petec,  him- 
self, testified  that  he  lived  with  Paff,  and 
worked  with  him  on  his  farm  as  a  slave  ;  and 
that  Paff  claimed  his  services  as  a  slave.  This 
was  sufficient,  in  the  first  instance,  without 
tracing  him  back  to  his  infancy,  and  showing 
that  he  was  born  a  slave. 
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That  the  contract  between  Paff  and  the  plaint- 
iff amounted  to  a  sale  of  the  negro,  there  can 
be  no  doubt.  The  latter  was  to  have  the  serv- 
ices of  Peter  during  his  natural  life;  but  if  he 
sold  him  within  two  years,  he  was  to  pay  one 
half  the  amount  received  to  Paff.  The  plaint- 
iff did  not  sell  him ;  and  his  interest  became 
absolute  and  exclusive.  The  object  of  the  con- 
dition, on  the  part  of  Paff,  was,  probably,  to 
secure  the  labor  of  Peter  upon  the  farm  that 
he  had  leased  to  the  plaintiff,  by  the  same  in- 
strument which  conveyed  the  slave  for  two  and 
a  half  years. 

Although  Peter  could  not  be  held  in  slavery 
after  1827,  still  the  sale  was  valid  till  that  pe- 
riod, unless  the  plaintiff  elected  to  avoid  it  on 
the  ground  of  fraud  or  misrepresentation.  It 
transferred  all  the  interest  of  Paff,  whatever 
that  was. 

The  judge  properly  ruled  that  it  was  not  nec- 
essary to  show  notice  of  the  plaintiff's  claim  to 
the  negro,  in  order  to  entitled  him  to  recover. 

Evidence  of  advances  made  to  the  negro, 
while  in  the  defendant's  service,  was,  also,  prop- 
erly excluded.  The  case  of  James  v.  Le  Roy,  6 
Johns.,  274,  is  conclusive  on  both  these  points. 
483*]  *A  slave  stands  on  the  footing  of  an 
apprentice,  not  of  a  hired  servant. 

The  parol  agreement  of  Paff,  to  manumit 
Peter,  if  he  served  faithfully  for  5  years,  was 
not  a  valid  manumission.  Such  a  manumis- 
sion can  only  be  in  writing.  Kettletas  v.  Fleet, 
7  Johns.,  324:  Wells  v.  Lane,  9  Johns.,  144;  14 
Id. ,  324.  The  motion  must  be  denied. 

New  trial  denied. 

Cited  in— 6  Wend..  437. 


JACKSON,  ex  dem.  KROM,  t>.  BRINK. 


Possession  of  Tenant  in  Common,  may  Be 
Adverse  by  some  Notorious  Act  and  Claim  of 
Title  —  Such  Act  is  the  Hostile  Inception  Re- 
quired to  make  the  Possession  Adverse  —  Hostile 
Inception  does  not  Apply  to  the  Entry. 

Thoujrh  a  tenant  in  common  enter,  without  claim- 
ing? adversely  to  hia  co-tenants,  yet  his  possession 
may  afterwards  become  adverse,  by  some  notorious 
act  and  claim  of  title  :  as  if  be  purchase  his  co-ten- 
ant's interest  under  a  deed  from  the  sheriff;  and 
this,  though  the  deed  be  defective  for  want  of  a  par- 
ticular description  of  the  land. 

To  constitute  an  adverse  possession,  it  is  not  nec- 
essary that  the  deed,  under  which  it  is  claimed,  be 
valid. 

The  rule,  that  an  adverse  possession,  to  bar  an 
action  of  ejectment,  must  be  hostile  in  its  inception, 
and  continue  so  for  30  years,  does  not  apply  to  the 
entry  of  the  tenant,  but  to  the  act  by  which  the  pos- 
si-ssion  becomes  adverse. 

Citations-13  Johns.,  551.2;  5  Wh.,  124;  7  Wh.,  130.  121: 
15  Johns.,  501;  1  Johns.,  156;  16  Johns.,  301;  5  Cow.,  74. 

T^JECTMENT,  tried  at  the  Ulster  Circuit, 
Jj  Oct.  14.  1823.  before  Belts,  Circuit  J. 

It  appeared  that  Benjamin  Krom,  the  father 
of  the  lessor  of  the  plaintiff,  died  seised  of  the 
premises  in  question,  a  farm  in  Marbletown, 
Ulster  Co.,  leaving  a  wife  and  four  children, 
the  lessor  being  the  eldest,  and  a  child  of  a 
former  wife.  The  widow  entered  into  posses- 
sion with  her  children.  In  1*198,  the  right  and 


NOTE. -  Adwntf  powwvmtoN— IF/uif  cnmtitHtt*.  See 
Jackson  v.  Smith.  13  Johns..  406,  nnte,  ami  othrr 
mite*  there  cited  •  Jackson  v.  Sharp,  9  Johns.,  163, 
!>"><•;  Brandt  v.  Ojfden,  1  Johns.,  156,  note. 
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title  of  the  lessor  to  the  real  estate  of  which 
his  father  died  seised  in  Marbletown.  was  sold 
by  the  sheriff  on  a  warrant  from  the  County 
Treasurer,  against  the  lessor  as  a  defaulting 
collector.  The  widow  became  the  purchaser 
and  received  a  deed  from  the  sheriff,  dated 
Nov.  28,  1800. 

The  judge  decided  that  this  deed  passed  no 
title  for  want  of  a  particular  description  ;  and 
that,  though  the  widow  and  the  defendant 
who  claimed  under  her  had  been  in  possession 
down  to  the  commencement  of  the  suit,  he 
held  that  the  entry  and  possession  of  Mrs. 
Krom,  after  her  husband's  death,  being  in 
common  with  the  infant  co-heirs  of  the  lessor, 
was  not  hostile  in  its  inception  ;  and  could  not 
become  so,  as  to  the  plaintiff,  by  her  purchase 
at  sheriff's  sale ;  and  the  jury  found  for  the 
plaintiff,  under  his  direction,  to  that  effect. 

*Mr.  C.  H.  Ruggles,  Mr  J.  Sudam,  [*484 
same  side,  moved  for  a  new  trial,  and  cited  7 
Wh  ,  120;  Cowp.,  217;  16  Johns.,  301;  5  Cow., 
74;  2  W.  Bl.,  692. 

Mr.  B.  F.  Butter,  contra,  cited  5  Wh.,  116, 
124  ;  4  Id.,  213  ;  9  Johns.,  163. 

Curia,  per  SAVAGE,  Ch.  J.  Admitting  the 
first  point  to  be  correctly  decided  according  to 
Jactoon  v.  DeLancey,  13  Johns.,  551,  552,  yet 
I  think  the  judge  erred  on  the  other  point.  It 
is  undoubtedly  true  that  the  possession  of  one 
tenant  in  common,  in  general,  inures  to  the 
benefit  of  all.  But  it  is  equally  true  that  one 
tenant  in  common  may  oust  his  co-tenant,  and 
hold  adversely  to  him.  It  will  not  be  pre- 
sumed from  a  sole  possession,  unless  accom- 
panied with  some  notorious  act,  or  claim,  which 
is  sufficient  to  give  character  to  the  possession. 
(5  Wh.,  124  ;  7  Id.,  120,  121  ;  15  Johns.,  501.) 

In  this  case,  it  seems  to  me  there  is  abundant 
evidence  of  a  public  claim,  made  by  the  widow, 
to  the  individual  ownership  of  the  right  of  the 
lessor  in  the  premises  in  question.  The  sher- 
iff's deed  is  certainly  evidence  that  she  pur- 
chased something — some  supposed  right  of  the 
lessors  to  lands  in  Marbletown — which  right 
she  located  upon  the  premises  in  question. 
Here  was  a  public  act.  A  sale  at  the  court 
house,  a  purchase  and  payment  of  money  ; 
her  declarations  afterwards,  that  she  owned 
land  of  her  own,  all  go  to  mark  the  change  in 
the  character  of  the  possession.  It  is  not  neces- 
sary that  the  deed  should  convey  a  good  title. 
It  is  enough  that  it  gives  color  to  the  claim  of 
title  set  up  under  it. 

The  judge  certainly  misapplied  the  rule, 
that  a  possession,  to  be  adverse,  must  be  hos- 
tile in  its  inception.  The  rule  is  so  laic}  down, 
Brandt  v.  Ogden,  1  Johns.,  156,  but  has  often 
been  subsequently  qualified,  and  is  understood 
not  to  apply  to  the  entry  upon  the  premises  ; 
for  it  has  often  been  decided  that  a  possession 
taken  under  the  true  owner  may,  by  a  dis- 
claimer of  his  title,  subsequently  become  ad- 
verse. (16  Johns.,  301  ;  5  Cow.,  74.)  It  was 
certainly  not  nece«wary  *to  change  the  [*48ft 
occupancy,  in  order  to  change  the  character 
of  the  tenancy  or  claim  of  title. 

It  seems  to  me  that  the  defendant  made  out 
an  adverse  possession  in  himself,  and  the  wid- 
ow, under  whom  he  claims,  from  the  time  of 
the  Rale  in  1798,  but  clearly  from  1800,  the 
date  of  the  deed. 
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A  new  trial,  therefore,  should  be  granted, 
with  costs  to  abide  the  event. 

New  trial  granted. 

Cited  in-2  Wend..  368 ;  20  N.  Y.,  330 ;  47  N.  Y.,  256; 
68  N.  Y.,  352;  16  Hun,  92;  41  N.  J.  L.,  541 ;  28  Mich.. 
317. 


JACKSON,  ex  dem.  MONTGOMERY  ET  AL., 

v. 

CHAPIN  ET  AL., Trustees  of  the  First  Presby- 
terian Society  in  Rochester. 

Judgment,  not  a  Lien  on  a  Mere  Equity — Ac- 
knowledgment may  be  taken  by  the  First  Judge 
of  a  County. 

A  judgment  is  not  a  lien  upon  a  mere  equity,  and 
such  an  interest  cannot  be  sold  on  execution. 

Thus,  where  K.  conveyed  lands  to  B.,  who  held  as 
R's  trustee,  but  under  an  equitable  obligation  to 
convey  kto  another;  held,  that  a  judgment  against 
R.  was  not  a  lien  on  his  interest  and  that  it  could  not 
be  sold  on  execution. 

A  first  judge  of  a  county,  being  a  counselor,  &c., 
of  the  Supreme  Court,  may  take  acknowledgments 
of  deeds  which  may  be  registered  in  any  county  in 
the  State,  without  a  certificate  of  the  county  .clerk, 
that  he  is  a  first  judge. 

Parol  evidence  that  a  grantee  in  a  deed  of  land 
acknowledged,  that  though  the  deed  bad  been 
offered  to  him.  he  refused  to  accept  the  delivery,  is 
inadmissible. 

T?JECTMENT  for  lot  No.  61  and  62,  and  the 
Jj  north  half  of  lot  No.  63,  in  the  Village  of 
Rochester,  in  the  County  of  Monroe,  tried  at 
the  Monroe  Circuit,  Apr.  16, 1825,  before  Wai- 
worth,  Circuit  J.  ;  when  a  verdict  was  taken 
for  the  plaintiff,  subject  to  the  opinion  of  this 
court  upon  a  case  ;  which  is  sufficiently  stated 
in  the  opinion  of  the  court. 

Mr.  J.  A.  Collier,  for  the  plaintiff. 

Mr.  P.  S.  Parker,  for  the  defendants. 

Curia,  per  WOODWORTH,  J.  It  appeared  in 
evidence  that  Robb,  who  was  the  common 
source  of  title,  executed  a  deed  to  Montgom- 
ery, June  12.  1818,  which  was  recorded  Mar. 
25,  1825.  The  defendant  proved  that  Mont- 

f ornery  said  the  deed  had  been  offered  to  him; 
ut  he  refused  to  receive  it,  because  Robb's 
wife  was  not  a  party.  This  being  parol  evi- 
dence, tending  to  destroy  the  operation  of  the 
conveyance,  was  inadmissible. 
486*]  *The  plaintiff  also  gave  in  evidence 
a  contract  from  Robb  to  Montgomery,  for  the 
sale  of  the  premises  in  question,  dated  June 
12,  1817.  Apr.  15,  1«18,  Robb  assigned  the 
contract  to  Bemis,  subject  to  Montgomery's 
article  of  agreement,  which  Bemis  was  to  per- 
form, if  Montgomery  made  payment  agreeably 
to  his  covenant.  On  the  same  day  he  executed 
a  deed  to  Bemis,  with  a  proviso,  subject  to 
the  article  of  agreement  to  Montgomery.  The 
deed  was  recorded  Mar.  5,  1822,  on  the  certifi- 
cate of  N.  W.  Howell,  First  Judge  of  Ontario, 
a  counselor  of  this  court,  which  was  sufficient, 
he  being,  ex  officio,  a  commissioner  to  perform 
certain  duties  of  a  judge  of  the  Supreme  Court. 
No  certificate  of  the  clerk  of  Ontario  was  nec- 
essary to  warrant  the  registry.  At  the  time  of 
receiving  the  assignment,  Bemis  executed  a 
writing  under  seal  to  Robb,  stating  that  the 
transfers  were  made  to  him  as  security  ;  that 
he  was  to  account  for  all  money  received  of 
Montgomery,  or  on  a  resale,  after  satisfying 
his  responsibilities  ;  and  if  Robb  should  pay 
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off  the  notes  indorsed  by  Bemis,  he  would  re- 
convey.  Subsequently.  Bemis  was  fully  ex-, 
onerated.  July  12,  1818,  Robb  wrote  to  Be- 
mis, to  assign  over  and  deliver  the  bond  (mean- 
ing the  contract)  to  Strong  and  Clark,  which 
he  accordingly  did,  July  14,  1818. 

Clark  assigned  his  interest,  Dec.  23,  1818,  to 
Fellows  and  McNab  ;  Strong,  about  the  same 
time,  transferred  his  interest  to  the  same  per- 
sons ;  and  the  contract  was  delivered,  but  he 
did  not  make  an  assignment  in  writing  until 
Apr.  1825.  Strong  testified  that  he  received 
the  assignment,  in  payment  of  a  debt  from 
Robb,  as  so  much  cash. 

From  the  facts  stated,  it  appears  that  Bemis, 
after  he  was  relieved  from  his  responsibility 
as  surety,  held  the  deed  and  contract  as  a  trust- 
ee for  Robb,  and  was  bound  to  comply  with 
the  directions  of  his  cestui  que  trust.  He  ac- 
cordingly assigned  the  contract  to  Strong  and 
Clark.  They  became  entitled  to  all  benefit  to 
be  derived  from  it ;  and  although  Bemis  did 
not  convey  the  land  at  the  same  time  he  was 
bound  to  do  so,  on  request  ;  for  I  consider 
Strong  and  Clark  as  acquiring  all  Robb's  right 
and  interest,  and  entitled  to  receive  a  deed  also 
from  Bemis  ;  and  thereby  placed  in  a  situation 
*to  convey  to  Montgomery,  provided  [*487 
he  made  payment.  It  seems,  however,  the  le- 
gal title  remained  in  Bemis  until  Fellows  and 
McNab  applied  for  a  deed,  they  having  suc- 
ceeded to  the  rights  of  Strong  and  Clark.  The 
letter  of  Robb  to  Bemis,  Mar.  5,  1820,  seems 
to  warrant  the  inference  that  he  was  willing 
that  Bemis  should  convey  to  Fellows,  on  his 
receiving  the  balance  due  to  him  from  Robb. 
The  letter  is  not  explicit,  but  this  is  manifestly 
the  intent.  Why  Robb  interfered  at  all,  after 
he  had  parted  with  his  interest  to  Strong  and 
Clark,  does  not  appear.  Bemis  received  $20 
of  Fellows,  as  a  balance  due  from  Robb  to  him, 
and  conveyed  to  Fellows  and  McNab.  They 
afterwards,  Aug.  5,  1822,  conveyed  to  Mont- 
gomery. Thus  the  legal  estate,  and  for  aught 
I  perceive,  the  equitable  also,  is  vested  in 
Montgomery,  one  of  the  lessors  of  the  plaintiff. 

The  defendant's  title  is  under  a  judgment  of 
Hale  against  Robb,  which  was  docketed  Aug. 
30,1819;  by  execution  upon  which,  the  premises 
in  question  were  sold  to  Wadbams.  Before  that 
judgment  was  entered,  the  title  had  been  con- 
veyed to  Bemis,  who  passed  it  to  the  plaintiff. 
Bemis, it  is  true, stood  in  the  relation  of  a  trustee 
to  Robb  ;  but  that  fact  made  out  an  equity 
merely.  The  judgment,  in  consequence  of  this, 
did  not  become  a  lien  at  law.  Robb  had  neither 
the  legal  title  nor  possession.  The  judgment 
could  not  attach  upon  a  mere  equity.  The  sale 
under  it  conferred  no  title.  The  right  of  Robb 
was  not  a  subject  of  sale.  Wadhams,  who  pur- 
chased, was  informed  of  the  trust  and  took 
subject  to  it.  When  he  conveyed  to  Scofield, 
the  land  was  held  adversely  by  Montgomery. 
I  do  not,  however,  deem  it  necessary  to  exam- 
ine all  the  questions  raised  in  this  cause,  inas- 
much as  the  lessors  of  the  plaintiff,  some  or 
one  of  them,  have  a  legal  seisin  of  the  estate 
derived  from  Bemis.  He  was  seised  by  virtue 
of  a  conveyance  from  Robb.  executed  before  the 
entry  of  Hale's  judgment,  under  which  the  de- 
fendants claim.  The  deed  to  Bemis  was  re- 
corded before  the  sheriff's  deed  to  Wadhams  ; 
so  that,  whether  the  judgment  was  a  lien  or  not, 
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488*]  becomes  immaterial, *the  plaintiff  still 
being  first  in  point  of  time.    The  plaintiff  is  en- 
titled to  judgment. 
Judgment  for  the,  plaintiff. 

Criticised— 16  Barb.,  161. 

Cited  in— 9  Cow.,  81, 112 ;  11  Wend.,  99 ;  3  Bank.  Reg., 
92. 


MORE  v.  TRUMPBOUR. 

Agreement,  tfuit  one  making  Advances  on  a  Judg- 
ment should  be  Interested  in  the  Judgment  as 
Security,  Valid. 

T.  had  a  judgment  against  M.,  and  both  agreed 
that  P.  should  advance  $100  to  M.  to  pay  to  T.  on  the 
judgment ;  and  that  the  judgment,  which  was  for 
about  8380.  should  stand  as  security  for  the  $100  to 
P.  The  advance  was  accordingly  made,  and  the 
money  paid  to  T.,  M.  not  having  repaid  the  money 
to  P.;  held,  that  T.  might  levy  the  sum  upon  the 
property  of  M.:  and  that,  when  this  was  done,  he 
held  it  in  trust  for  P. 

If  one  levy  more  upon  a  judgment  than  is  due, 
the  defendant  may  recover  back  the  excess  in  an 
action. 

A  SSUMPSIT,  for  work,  goods.  &c.  (with  the 
li  money  counts),  tried  at  the  Delaware  Cir 
cuit,  Dec.  23,  1823.  before  Nelson,  Circuit  J.; 
when  it  appeared,  among  other  things,  that  the 
plaintiff  had  confessed  a  judgment  in  thiscourt, 
January  Term,  1816,  in  favor  of  the  defendant 
and  one  Eligh,  on  a  bond  conditioned  for  about 
$380.  That  Oct.  31,  1820,  one  Palen  advanced 
to  the  plaintiff  $100,  which  was  paid  by  him  to, 
and  receipted  by  the  defendant  on  this  judg- 
ment, upon  an  agreement  between  all  three  of 
them,  that  Palen  should  be  interested  in  the 
judgment  to  the  amount  of  the  $100,  as  his  se- 
curity ;  and  papers  passed  between  the  parties, 
showing  that  this  was  their  understanding.  In 
pursuance  of  this  agreement,  the  defendant 
had  levied  the  judgment  of  the  plaintiff's  real 
estate,  by  execution,  without  giving  him  credit 
for  the  $100,  which  (with  two  other  small 
items)  the  plaintiff  sought  to  recover  of  the  de- 
fendant in  this  action.  He  attempted  to  show, 
at  the  trial,  that,  before  the  sale  of  his  prop- 
erty, he  had  paid  Palen  the  $100  ;  and  though 
the  balance  of  evidence  was  against  him  on  this 
point,  the  jury  found  for  him  for  his  whole 
claim,  the  judge  having  charged  them  that,  at 
all  events,  and  whether  the  plaintiff  had  paid 
Palen  or  not,  the  defendant  had  no  right  to  col- 
lect the  $100. 

Now,  therefore,  on  a  motion  for  a  new  trial, 
one  question  was,  whether  Palen  could  be  se- 
cured in  the  manner  above  stated,  so  as  to  en- 
title the  defendant  to  sell  and  collect  the  money 
for  him. 

Mr.  J.  Van  Orden,  for  the  motion. 

Mr.  J.  Sudam,  contra. 

489*]  *Curia,  per  SUTHERLAND,  J.  I  am 
of  opinion  that  the  judge  erred  in  his  charge  to 
the  jury,  concerning  the  $100  payment,  and 
that  the  verdict  on  that  point  is,  also,  against 
the  weight  of  evidence.  There  is  no  doubt  that 
Palen  was  to  be  interested  in  the  judgment  to 
the  amount  of  $100.  by  way  of  security  for  that 
sum, advanced  by  him  to  More, to  pay  toTrump- 
bour.  The  memorandum  sent  by  Trumpbour 
to  Piilen.  dated  Oct.  30,  1820,  and  the  receipt  of 
More  indorsed  upon  it,  are  conclusive  evidence 
that  the  advance  by  Palen  was  upon  the  ex- 
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press  condition  that  the  judgment  should  be 
his  security,  and  that  both  Trumpbour  and 
More  fully  assented  to  it. 

If  More  had  paid  the  $100  to  Paleu  before 
the  sale  on  the  execution,  then  he  is  undoubt- 
edly entitled  to  recover  back  that  amount  with 
interest  from  Trumpbour  ;  because  he  has  in 
fact  received  $100  more  than  the  amount  of 
the  judgment.  But  be  received  that  excess  as 
the  agent,  and  for  the  benefit  of  Palen,  to 
whom  he  is  accountable  for  it.  The  money  ad- 
vanced by  Palen  was,  in  reality,  advanced  to 
Trumpbour,  and  not  to  More  ;  and  did  not, 
tlor  was  it  intended  by  the  parties  to  operate  as 
a  payment  upon  the  judgment,  until  More  had 
settled  the  amount  with  Palen.  The  weight  of 
evidence  is  very  decidedly  against  the  fact  of 
payment  to  Palen.  The  testimony  of  Burhans 
is  conclusive  on  the  point. 

New  trial  granted. 

Cited  in-15  Wend.,  333. 


GRAM  AND  STEWART  v.  CADWELL. 

Partnership — Dissolution —  Agreement  that  one 
Partner  shall  Continue  and  settle  the  Business 
— The  other  cannot  Subsequently  Release  Debt 
Due  Firm — Nor  at  any  time,  in  Consideration 
of  Debt  Due  from  Himself  Individually. 

An  agreement  between  partners,  on  dissolution, 
that  one  shall  have  the  settlement  of  their  affairs.he 
continuing  the  business,  and  assuming  all  debts  and 
accounts  outstanding  and  due,  with  which  the  firm 
had  connection,  until  they  should  be  settled :  and 
that  all  the  moneys  contributed  by  the  outgoing 
partner,  except  what  had  been  drawn  out  by  him. 
should  be  paid  back  by  the  other  within  a  limited 
time,  creates  a  separate  interest  in  the  remaining 
partner ;  and  the  subsequent  release  of  a  debt  by  the 
outgoing  partner,  to  a  creditor  having  notice  of  the 
agreement,  is  void. 

One  partner  cannot  release  a  debt  due  to  the  firm, 
even  during  the  partnership,  in  consideration  of  a 
debt  due  from  him  individually  ;  and  if  such  appear 
to  l»e  the  fact,  on  the  face  of  the  release,  it  is  void. 

Citations-2  Stark..  50 ;  4  Binn.,  375 ;  2  Campb.,  561: 
16  Johns.,  34 ;  11  Johns.,  47. 

ON  demurrer  to  the  replication.  The  declara- 
tion was  in  indebitatus  assumpsit,  for  goods 
sold,  &c.  Plea,  a  release  ;  *which  was  [*4JM> 
set  forth  on  oyer,  as  follows:  "Jamesville, 
20th  September,  1824.  In  consideration  of  two 
hundred  and  eighty  dollars  and  thirty-ouecents, 
cash  received  from  sales  of  ashes  in  June  last, 
belonging  to  Matthew  Cadwell  (the  defendant), 
and  of  the  consignment  to  me  by  him  of  a  lot 
of  cherry  boards,  supposed  to  be  about  thirty- 
five  thousand  feet,  I  do  hereby  release  and  dis- 
charge the  said  Matthew  Cadwell  from  all  debts 
and  demands  due  by  him  to  the  late  firm  of  N. 
IJ.  Gram  &  Stewart,  supposed  to  be  about  six 
hundred  and  fifty  dollars;  as  witness  my  hand 
and  seal.  F.  A.  Stewart  (seal),  one  of  tut-  lute 


NOTE.— Pnrf»irmJi<j>—  Itclfasc  by' one.  partner  after 
<f IwMi/M/frm—  When  btnrtlnu. 

An  (nrrrenient  tn/  )tnrtiicrn.  »n  ddvntutton,  thnt  one 
ahull  settle  up  the  affairs  and  pay  to  the  outgoing 
partner  a  certain  sum,  operates  us  HII  asslgmn  -nt  of 
the  debts  due  the  firm  to  the  remaining  purtn  -r.  A 
•uteequent  release,  by  the'  outgoing  partner,  of  a 
debt  due  the  firm,  the  creditor  having  notice  >f  the 
agreement,  is  void.  In  addition  to  the  at>ov  •  <-u>te 
of  Grain  v.  Oidwell,  we  Lunt  v.  Steven-*.  24  M  • ,  5!H. 
See,  also.  Kohhin*  v.  Fuller.  34  N.  Y.,  572:  Hilton  v. 
Vanderbilt,  82  N.  Y.,  5H1 :  Hank  of  Montreal  v.  Page. 
96  111.,  109.  Hut  see  Gordon  v.  Freeman,  11  111..  14. 
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firm  of  N.  B.  Gram  &  Stewart."  The  plaintiff 
replied,  that  at  the  time  of  the  dissolution  of 
•Gram  &  Stewart,  by  certain  articles  under 
their  hands  and  seals,  dated  and  executed  May 
1,  1824,  it  was  agreed  that  Gram  should  have 
the  settlement  of  the  affairs  of  the  firm  ;  that 
their  connection  should  be  dissolved  ;  that 
the  business  of  the  firm  should  be  settled  as 
soon  as  practicable  to  write  up  the  books;  that 
as  N.  B.  Gram  was  in  business  previous  to  the 
connection,  he  should  continue  the  business 
and  the  settlement  thereof,  assuming  all  debts 
And  accounts  outstanding  and  due,  with  which, 
the  firm  had  connection,  until  they  should  be 
settled  ;  that  all  moneys  put  in  and  applied  by 
F.  A.  Stewart  should  be  paid  back  to  him  by 
N.  B.  Gram,  within  ten  days  from  that  time, 
excepting  what  might  have  been  drawn  out 
by  him,  as  should  appear  from  his  individual 
accounts,  of  which  the  defendant,  before  the 
execution  of  the  release,  had  notice. 

General  demurrer  and  joinder. 

Mr.  D.  Lord,  Jr. ,  in  support  of  the  demurrer. 
The  instrument  set  forth  in  the  replication  is 
not  an  assignment  of  the  debt  to  Gram.  The 
replication  does  not  call  it  so.  The  whole  was  a 
mere  temporary  arrangement;  and  if  Gram  had 
just  cause  of  complaint  against  the  defendant, 
for  taking  the  release, his  remedy  was  in  equity, 
-as  in  Legh  v.  Legh,  1  Bos.  &  P.,  447.  If  Stewart 
had  any  interest,  his  release  bars  the  action.  (4 
Binn.,  375.)  The  defendant  is  a  debtor  paying 
his  debt  in  full.  The  authority  conferred  by 
the  agreement  was  revocable ;  and  counter- 
49  l*]manded,  quoad  hoc  by  the  release.  *Bris- 
iow  v.  Taylor,  2  Stark.,  50  ;  3  Chit. Com.  Law, 
224,  S.  C.;  Salmon  v.  Davis,  4  Binn.,  375. 

Mr.  C.  Walker,  contra.  The  agreement  at  the 
time  of  the  dissolution,  was  an  assignment  of 
the  demand  in  question  to  Gram  ;  or,  what  is 
•equivalent,  a  power  to  collect  the  debt, coupled 
with  interest.  1  Cai.  Cas.,  15  ;  Raymond  v. 
Squire,  11  Johns.,  47.  For  this  there  is  a  valu- 
able consideration.  The  plaintiff  agreed  to  dis- 
solve on  certain  terms — the  continuation  of  the 
business,  and  settlement  of  the  concern  was 
left  to  Gram,  who  agreed  to  repay  to  Stewart 
fois  capita]  and  pay  all  debts.  These  features 
of  the  case  distinguish  it  from  the  authorities 
•cited  in  support  of  the  demurrer.  This  court 
will  protect  the  assignee  of  a  chose  in  action. 
<1  Mass.,  117  ;  1  Johns.  Cas.,  411  ;  3  Johns., 
425;  16  Id.,  51  :  19  Id.,  95.) 

That  there  may  be  a  resulting  interest  to 
Stewart,  does  not  affect  the  question.  It  is  like 
an  assignment  to  trustees,  to  pay  creditors. 
The  assignor's  residuary  interest  there  would 
not  warrant  his  interference.  (5  Johns.,  336  ; 
20  Id.,  142,  442;  12  Id.,  343.) 

This  case  is  precisely  similar  to  Henderson  v. 
Wild,  2Campb.,  561. 

But  the  release  was  for  the  consideration  of 
Stewart's  individual  debt,  and  is  inoperative 
for  this  reason.  Dob  v.  Halsey.llQ  Johns.,  34. 

Curia,  per  SAVAGE,  Ch.  J.  In  June  follow- 
ing the  dissolution,  Stewart  received  $280.31, 
from  sales  of  Cad  well's  ashes;  and  subsequent- 
ly a  consignment  of  35,000  feet  of  cherry 
boards  ;  in  consideration  of  which  he,  Sept. 
20,  executed  the  release.  This  can  be  of  no 
avail,  unless  Stewart  had  a  right  to  execute 
it ;  and  that  right  depends  on  the  question 
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whether  he  had  assigned  his  interest  in  the 
partnership  concerns.  It  has  been  often  decid- 
ed that  this  court  will  protect  the  rights  of 
assignees;  and  if  the  article  of  dissolution 
amounts  to  an  assignment  of  Stewart's  interest, 
there  is  an  end  of  the  question. 

The  cases  referred  to  do  not  seem  to  settle 
this  definitively.  Bristow  v.  Taylor,  2  Stark., 
50,  proves  that  when  *two  partners  ap-[*492 
point  an  agent  to  collect  their  debts,  he  has  no 
interest  in  the  debts  to  be  collected  ;  and  either 
partner  may  revoke  his  authority,  and  receive 
payment  himself.  Without  expressing  any 
opinion,  as  to  the  soundness  of  this  decision, 
it  is  only  necessary  to  say  that  it  docs  not  con- 
trol this  case  if  the  instrument  in  question  con- 
veyed an  interest  in  the  debts  of  the  firm. 

The  case  of  Salmon  v.  Davis,  4  Binn.,  375, 
was  this  :  the  plaintiffs  had  been  partners,  and 
on  a  dissolution  gave  notice  that  all  persons 
indebted  should  pay  to  Salmon,  who  was  au- 
thorized to  receive.  Salmon  released  the  debt 
due  from  the  defendant ;  and  on  a  suit  by 
Brown,  for  his  own  benefit,  the  plaintiffs  were 
nonsuited  ;  and  the  court  refused  to  set  aside 
the  nonsuit,  saying  that  Salmon  had  a  right  to 
release  half  the  demand  at  any  rate,  and  that 
was  sufficient  to  defeat  the  action.  To  make 
that  case  analogous  the  release  in  this  case 
should  have  been  executed  by  Gram. 

In  Hendersons.  Wild,  2  Campb.,  561,  after 
dissolution  of  the  plaintiff's  partnership,  and 
notice  in  the  gazette  intimating  that  all  debts 
due  the  firm  should  be  paid  to  Henderson  only; 
the  defendant  produced  receipts,  by  Smith,  of 
payment  by  his  own  private  account ;  and  it 
was  held  no  defense.  Ld.  Kenyon  seemed  to 
think  that  such  a  payment,  during  the  partner- 
ship, would  have  been  valid  ;  but  it  certainly 
would  not  here.  Dob  v.  Halsey,  16  Johns.,  34. 

Raymond  v.  Squire,  11  Johns.,  47,  shows 
that  a  chose  in  action  may  be  assigned  and 
transferred,  without  using  those  words.  In 
that  case  the  right  of  action  consisted  in  a 
breach  of  the  covenant  of  seisin  in  a  deed.  The 
plaintiff  conveyed  to  St.  John,  and  gave  him  a 
letter  of  attorney  to  collect  of  the  defendant  all 
such  sums  of  money,  &c.,  for  the  use  of  St. 
John.  Of  this  the  defendant  had  notice  ;  and 
a  release  afterward,  by  the  plaintiff,  was  held 
inoperative  and  void,  as  the  power  of  attorney, 
conveying  an  interest  to  St.  John,  was  irrevo- 
cable. 

In  the  present  case,  the  plaintiff,  Gram, 
wanted  no  authorization  from  Stewart  to  re- 
ceive debts,  by  way  of  conferring  power  upon 
him. 

*During  the  existence  of  the  part-  [*493 
nership,  each  partner  may  receive  the  debts 
due,  and  give  discharges.  So  after  the  part- 
nership is  dissolved,  without  some  contract  or 
conveyance  by  one  to  the  other.  Had  there 
been  no  special  stipulations  between  the  plaint- 
iffs, each  would  have  had  the  same  rights  and 
authority  over  the  partnership  debts.  The  arti- 
cle of  dissolution  was  intended,  then,  to  have 
some  effect,  varying  the  rights  of  the  parties 
as  they  existed  before  the  execution  of  the  in- 
strument. They  agree  that  Stewart  shall  re- 
tire from  the  concern,  and  Gram  shall  con- 
tinue the  business  ;  further,  that  Stewart  shall 
receive  his  whole  capital  in  ten  days,  and  that 
Gram  shall  assume  all  debts  and  accounts  out- 
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standing  until  they  are  settled.  This  language 
in  an  instrument  signed  by  both,  amounts,  m 
my  judgment,  to  an  assignment.  And  that  is 
all  the  security  which  Gram  has  for  the  ad- 
vance he  makes  to  Stewart;  for,  supposing  the 
business  not  to  have  produced  anything,  how 
else  could  Gram  be  made  whole  but  by  receiv- 
ing all  the  debts?  How  shall  he  assume  but  by 
•consent  of  Stewart  ?  And  having  signed  and 
sealed  the  instrument,  in  which  Gram  cove- 
nants to  assume  the  debts,  it  is  a  virtual  con- 
veyance to  Gram  of  his  interest.  That  Stew- 
art may  have  an  interest  in  those  debts  after 
settlement,  I  think  does  not  vary  the  question. 

But  if  this  were  otherwise,  another  question 
arises — whether  the  release  on  its  face  does  not 
show  that  this  partnership  debt  was  not  paid 
by  a  set-off  of  Stewart's  own  individual  liabil- 
ity. He  does  not  appear  to  have  received  the 
ashes,  or  the  boards,  in  payment  of  the  part- 
nership demand  ;  but  he  was  liable  in  Sept.  to 
the  defendant  for  money  received  in  June,  to 
the  defendant's  use,  for  ashes  sold  by  him, prob- 
ably on  commission  ;  and  other  property  was 
also  committed  to  him  for  sale  on  the  defend- 
ant's account.  If  this  was  not  a  receipt  of  the 
<lebt  from  the  defendant,  but  a  payment  of 
Stewart's  sole  debt,  by  releasing  the  partner- 
ship demand,  then  it  was  void,  even  if  no  as- 
signment had  ever  been  made. 

But  on  the  ground  that  the  articlefof  dissolu- 
tion conveyed  all  Stewart's  interest  in  the  debts 
494*]  and  accounts,  until  settlement,*!  think 
it  clear  that  the  release  was  void.  I  think, 
therefore,  the  plaintiff  is  entitled  tojudgment. 

Judgment  for  the  plaintiff. 

Distinguished— 82  N.  T.,  596. 

Cited  in-4  Wend.,  585;  7  Wend.,  338 ;  9  Wend.,121; 
24  N.  Y.,  574 ;  41  N.  Y.,  380;  32  Barb.,  304 ;  45  How. 
Pr.,  200,  205 ;  35  Super.,  411 ;  26  Hun,  224 ;  43  Wis.,218; 
39  Am.  Dec.,  658  (8  N.  H.,  238) ;  28  Am.  Rep.,  541  (43 
Wla.,  2J3). 


FRELIGH  «.  PLATT. 

Sale  of  Church  Pew — Interest  Usufructuary 
Merely — Failure  to  Convey — Remedy — Promis- 
sory Notes  Cannot  be  Avoided,  Because  of. 

A  promissory  note  given  in  consideration  of  a 
sale  of  pews  followed  with  possession  in  the  vendee, 
cannot  be  avoided  on  the  ground  that  the  vendor 
refuses  to  convey.  The  remedy  is  by  compelling  a 
performance. 

An  order  of  the  Chancellor  is  not  necessary,  to 
warrant  a  sale,  by  a  religious  incorporation  of  pews 
in  their  church  ;  the  case  not  being  within  the  llth 
section  of  the  Act  Relative  to  Religious  Societies,  2 
R.  L..  216.  That  respects  absolute  sales  only. 

The  interest  in  a  church  pew  is  limited  and  usu- 
fructuary merely. 

Citations-Act,  April  5, 1813;  14  East,  486;  3  Campb., 
38 ;  2  R.  L.,  216. 

ON  demurrer  to  the  rejoinder,  the  case  was 
argued  by, 

Mr.  J.  L.  Wendell,  in  support  of  the  demur- 
rer, who  cited  6  Taunt.,  209  ;  and, 

Mr.  8.  A.  Foot,  contra,  who  cited  11  Johns., 
50. 

The  pleadings  are  sufficiently  stated  in  the 
opinion  of  the  court,  which  waa  delivered  by, 

WOOUWORTH,  J.  The  plaintiff  declared  on 
two  promissory  notes,  payable  to  certain  per- 
sons or  bearer,  in  two  and  three  years;  that  the 
payees,  on  the  day  of  the  date,  assigned  over, 
and  delivered  the  notes  to  the  plaintifT. 
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The  second  plea  alleges  that  the  notes  were 
made  to  the  Trustees  of  the  First  Presbyterian 
Congregation  in  Plattsburgh,  in  consideration 
of  the  sale  of  three  pews  in  the  meeting  house, 
to  the  defendant,  his  heirs  and  assigns,  for- 
ever ;  that  the  Trustees  would  not  and  never 
had  conveyed  to  the  defendant,  whereby  he 
hath  any  title  ;  but  have  wholly  refused  ;  and 
so  the  consideration  of  the  notes  has  failed. 
The  plea  also  alleges  that  the  notes  remained 
in  the  hands  of  the  payees  until  after  due. 

The  third  plea  alleges  a  sale  of  the  pews,  as 
the  consideration  of  the  notes;  that  the  Trust- 
ees delivered  a  pretended  conveyance,  with- 
out having  obtained  from  the  Chancellor  any 
order  for  the  sale,  pursuant  to  the  llth  section 
of  the  Act  to  Provide  for  the  Incorporation  of 
Religious  Societies,  passed  Apr.  5,  1813  ;  and 
without  having  any  right  to  sell  and  convey 
them,  whereby  the  conveyance  was  void,  and 
so  the  consideration  has  failed  ;  and  that  the 
notes  were  negotiated  after  due. 

*The  replication  gives  a  history  of  [*495 
the  proceedings  relative  to  the  finishing  of  the 
meeting  house,  and  sale  of  the  pews  ;  and  con- 
tains much  irrelevant  matter.  I  do  not  think 
it  necessary  to  analyze  it  for  the  purpose  of  de- 
ciding this  cause,  as  my  opinion  is  founded  on 
the  invalidity  of  the  pleas. 

The  rejoinder  reiterates  the  facts  alleged  in 
the  pleas,  with  a  traverse,  which  it  is  not  nec- 
essary to  consider. 

The  plaintiff  demurs  specially  to  the  re- 
joinder. 

As  to  the  second  plea,  it  rests  on  the  fact 
that  the  Trustees  have  refused  to  execute  a 
conveyance.  This  cannot  be  considered  a 
failure  of  the  consideration  ;  for  the  defend- 
ant has  his  remedy  against  them,  to  compel  a 
performance.  It  is  admitted  by  the  pleadings 
that  he  has  had  the  undisturbed  occupation  of 
the  pews  ever  since  the  purchase. 

In  the  case  of  Moggridge  v.  Jones,  14  East, 
486,  the  action  was  brought  by  the  plaintiff  as 
drawer,  against  the  defendant  as  acceptor,  of  a 
bill  of  exchange.  The  latter  set  up,  by  way  of 
defense,  that  there  was  no  consideration;  for 
that  the  money,  for  which  the  bill  was  drawn, 
was  agreed  to  be  paid  in  consideration  of  the 
plaintiff's  executing  a  lease  of  certain  premises. 
The  defendant  was  let  into  possession,  after 
which  the  plaintiff  refused  to  execute  the  lease. 
It  was  held  that  this  was  no  defense  to  the  ac- 
tion,the  defendant's  remedy  being  on  his  agree- 
ment. Ld.  Ellenborough.in  3  Campb.,  38,8.  C., 
observed  the  consideration  has  not  completely 
failed;  as  the  defendant  has  continued  in  pos- 
session of  the  premises.  The  consideration  was 
good;  being  the  sale,  and  possession  under  it. 

It  may  be  further  observed  that  the  plea  is 
defective  in  not  alleging  that  there  was  any 
agreement  or  promise  by  the  trustees  to  con- 
vey; and,  admitting  there  had  been,  the  de- 
fendant must  proceed  against  them  on  their 
contract. 

The  third  plea  is,  in  my  opinion,  cleitrly  bad. 
It  admits  a  sale  and  conveyance,  but  alleges 
that  no  order  of  the  Chancellor  was  obtained. 
It  is  nowhere  alleged  that  the  Trustees,  by  their 
contract,  agreed  to  obtain  surh  order.  AV/n 
comttat,  but  that  the  defendant  nijreed  to  take 
such  conveyance  *as  they  offered,  and  l*41Hl 
actually  delivered.  Bv  the  plea,  it  apjH-ars  that 
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the  contract  was  executed;  for  the  notes  were 
given  in  consideration  of  a  sale  and  conveyance 
of  the  pews  made  at  the  time.  We  cannot  say 
the  defendant  was  unwilling  to  give  his  notes 
for  such  a  sale  and  conveyance.  No  fraud,  con- 
cealment or  misrepresentation  are  alleged.  The 
allegation  that  the  Trustees  sold  without  pos- 
sessing any  right  to  sell  and  convey,  is  an  in- 
ference only  from  the  fact  that  no  order  was 
obtained  from  the  Chancellor. 

By  the  llth  section  of  the  Act  respecting  Re- 
ligious Societies,  2  R.  L.,  216,  it  is  declared  that 
the  Chancellor  may  make  an  order  for  the  sale 
of  any  real  estates  belonging  to  the  Corporation. 
This,  evidently,  relates  to  a  case  where  the  ab- 
solute right  and  title  to  lauds  belonging  to  them 
are  to  be  sold.  Cases  of  this  kind  may  and  do 
occur.  It  is  often  necessary  to  sell  a  portion  of 
the  real  estate,  for  the  advancement  of  the  res- 
idue. Sometimes  it  becomes  necessary  to  sell 
the  church  and  lot,  when  a  new  church  is  Uuilt 
and  located  at  a  different  place.  In  all  these 
cases,  the  purchasers  acquire  the  absolute  in- 
heritance; and  to  such  only,  in  my  opinion, does 
the  statute  apply.  A  sale  of  real  estate  ex  m 
termini,  means  an  absolute  transfer  of  the  prop- 
erty. But  the  sale  of  pews  in  a  church  is  not 
a  sale  of  real  estate  within  the  meaning  of  the 
Act.  By  the  grant  of  a  pew,  the  grantee  ac- 
quires a  limited  usufructuary  right  only.  He 
may  use  it  as  a  pew  in  a  house  of  religious 
worship;  but  has  not  an  unlimited,  absolute 
right.  He  cannot  use  it  lawfully  for  purposes 
incompatible  with  its  nature.  The  right,  too, 
is  limited  as  to  time.  If  the  house  be  burnt,  or 
destroyed  by  time,  the  right  is  gone.  An  order 
of  the  Chancellor  was  not  necessary.  As  the 
pleas  cannot,  in  my  opinion,  be  supported,  the 
plaintiff  is  entitled  to  judgment. 

Judgment  for  tfie  plaintiff. 

Cited  in— 15  Wend..  220 :  2  Ed  w.,  612 : 3  Edw.,  159 ;  18 
N.  Y.,  405 ;  4  Hun,  481 ;  8  Barb.,  148 ;  17  Barb.,  108 ;  41 
Barb.,  431 :  5  How.  Pr..  71 ;  3  Daly.  7 ;  7  Daly,  39 ;  2 
Rob.,  141 ;  4  Bradf ..  9 ;  7  Leg.  Obs.,  364 ;  66  Pa.,  422 :  5 
Am.  Rep.,  382  (66  Pa.,  411). 
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Simultaneous  Parol  Agreement,  Inadmissible  to 
Vary  Written  Contract — Pleading. 

A  parol  agreement  to  enlarge  the  time  of  the  de- 
livery of  articles,  promised  in  writing  to  be  deliv- 
ered on  demand,  made  at  the  time  of  or  before  exe- 
cuting the  written  contract,  though  repeated  im- 
mediately afterwards,  is  no  defense  to  an  action  on 
the  contract  brought  before  the  time  to  which  the 
parol  agreement  related-  Such  parol  agreement  is 
void,  though  for  a  valuable  consideration. 

A  valid  agreement  to  enlarge  the  time  of  perform- 
ing a  contract,  may  be  given  in  evidence  under  the 
general  issue. 

But  if  a  plea  or  notice  were  necessary,  the  defend- 
ant is  not  confined  to  the  precise  day  at  which  he 
states  the  agreement  to  enlarge  to  have  been  made. 

Citations— 1  Johns.  Cas.,  22 ;  3  Johns.,  528 ;  1  Cow., 
250 ;  1  Chit.  PL,  258,  472 ;  13  Johns.,  56 ;  15  Johns.,  231 ; 
4  Taunt.,  163. 

A  SSUMPSIT  on  an  agreement  in  writing, 
ll  dated  June  20, 1820,  by  which  the  defend- 
ant, for  value  received,  promised  to  pay  the 
plaintiffs,  on  demand,  448  gallons  of  whisky  ; 
tried  at  the  Onondaga  Circuit,  July,  1823,  be- 
fore Throop,  Circuit  J. 

The  defendant  set  up,  as  a  defense,  and 
proved,  though  the  evidence  was  objected  to, 
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that  before  the  written  agreement  was  exe- 
cuted, he  had  become  surety  with  the  plaintiffs 
for  a  considerable  debt  due  by  them  in  N.  Y., 
which  had  since,  and  after  the  assignment  of 
the  agreement,  been  collected  of  him  ;  that 
when  the  agreement  was  given,  he  objected,  on 
account  of  his  being  holden  to  pay  debts  for  the 
plaintiffs  in  N.  Y.;  but  they  both  replied  that 
they  would  not  dispose  of  the  agreement  or  call 
for  the  whisky,  till  the  N.  Y.  debts  were  settled 
by  them.  The  defendant  then  signed  the  agree- 
ment, and  after  signing  it,  they  repeated  the 
declaration ;  but  afterwards,  being  insolvent, 
assigned  the  agreement  to  T.  H.  &  A.  Leggett, 
who  demanded  the  whisky  before  the  defend- 
ant had  paid  the  plaintiffs'  notes.  The  defend- 
ant had  given  notice  with  the  general  issue,  that 
he  would  prove  the  agreement  to  enlarge  the 
time,  but  stated  that  it  was  made  on  the  1st 
November,  1820, without  a  videlicet.  The  judge 
directed  the  jury  to  find  for  the  defendant,  on 
the  ground  of  the  parol  agreement;  which  they 
did  accordingly. 

Mr.  J.  A.  Collier  moved  for  a  new  trial.  He 
cited  4  Johns.,  450,  and  note  to  the  new  ed.;  8 
Johns.,  189;  1  Phil.  Ev..  433.  437:  1  Cow.,  249. 

Mr.  D.  Cady,  contra,  cited  20  Johns.,  361  ;  1 
Johns.  Cas.,  22;  3  Johns.,  528,  287;  1  Cow., 
250;  1  Chit.  PI.,  258,  472;  2  Str.,  806;  10  Mod., 
313  :  1  Cow.,  674;  13  Johns.,  56  ;  15  Johns., 
231  ;  4  Taunt.,  163. 

* Curia,  per  SUTHERLAND.  J.  The  [*49H 
agreement  on  the  part  of  the  plaintiffs,  not  to 
dispose  of  or  call  for  the  payment  of  the  note 
on  which  this  suit  was  brought  until  theN.Y. 
debts,  for  the  payment  of  which  the  defendant 
had  become  security  for  the  plaintiffs,  were  set- 
tled, was  made  at  the  time  of  giving  the  note, 
It  was  not  a  subsequent  agreement  to  enlarge 
the  time  of  payment.  The  defendant  objected 
to  giving  the  note,  on  the  ground  that  he  was 
holden  for  the  N.  Y.  debts  ;  the  plaintiffs  then 
declared  that  they  would  not  dispose  of  or  call 
for  the  payment  of  this  note  until  the  N.  Y. 
debts  were  settled  ;  upon  which  the  defendant 
signed  the  note  ;  and  after  he  had  signed  and 
delivered  it,  the  plaintiffs  reiterated  the  decla- 
ration that  they  would  not  dispose  of  or  call  for 
payment  of  the  note.  This  was  all  one  trans- 
action. The  agreement  to  enlarge  the  time  of 
payment  was,  in  fact,  made  before  the  vote 
was  given.  The  subsequent  declarations  of  the 
plaintiff,  made  during  the  same  conversation, 
was  merely  an  acknowledgment  that  such  was 
the  agreement  made  between  the  parties.  The 
evidence  should  have  been  rejected.  (1  Johns. 
Cas.,  22  ;  3  Johns.,  528  ;  1  Cow.,  250,  and  the 
cases  there  cited.) 

The  defendant  was  not  confined  to  the  pre 
cise  day  stated  in  the  notice.  The  day  was  not 
material,  provided  it  was  subsequent  to  the 
original  contract.  (1  Chit.  PI.,  258.) 

Evidence  of  an  enlargement  of  the  time  of 
performance  is  admissible  under  the  general  is- 
sue. It  shows  that  the  plaintiffs,  at  the  time  of 
suit  brought,  had  no  cause  of  action.  (1  Chit. 
PI.,  472;  13  Johns.,  56;  15  Johns.,  231;  4 
Taunt.,  163;  1  Johns.  Cas.,  22;  3  Johns.,  528.) 

A  new  trial  must  be  granted  on  the  first 
ground. 

New  trial  granted. 

Cited  in— 8  N.  Y..  505 :  20  Barb.,  64 ;  5  Duer,  206 :  66 
Pa.,  422 ;  37  Am.  Dec.,  157  (3  Mer.,  412). 
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Slander — Mitigation  of  Damages. 

In  slander,  for  charging1  the  plaintiff  with  a  spe- 
cific offense,  the  defendant  cannot  show,  in  mitiga- 
tion of  damages,  or  otherwise,  that  the  charge  was 
generally  reported  to  be  true. 

Citations— 1  Johns.,  46 ;  2  Cow.,  615 ;  6  Mass.,  514. 

SLANDER,  tried  at  the  Cayuga  Circuit,  Sep. 
9,  1824,  before  Throop,  Circuit  J. 

The  action  was  for  saying  of  the  plaintiff,  as 
a  Superintendant  and  Collector  of  the  Erie 
canal,  "he  has  cheated  the  State  ;  he  has  taken 
a  receipt  for  ten  dollars,  and  paid  but  one  dol- 
lar; he  has  taken  a  receipt  for  thirteen  dollars, 
and  paid  but  six  dollars." 

The  plea  was  the  general  issue  with  notice 
of  justification.  Failing  to  make  out  this  on 
the  trial,  the  defendant's  counsel  proposed  to 
show  that  the  plaintiff's  general  reputation  as 
to  his  official  conduct  was  bad  ;  and  that  it  was 
generally  reported  and  believed  in  the  neigh- 
borhood that  he  had,  in  several  instances,  de- 
frauded the  State  by -taking  receipts  unjustly, 
for  larger  suras  than  he  had  paid  out,  and  by 
employing  the  canal  workmen  upon  his  own 
private  concerns,  fraudulently,  at  the  expense 
of  the  State. 

On  objection,  this  evidence  was  rejected  by 
the  judge,  and  the  jury  found  for  the  plaintiff 
$500  damages. 

Mr.  S.  M.  Hopkins,  for  the  defendant,  now 
moved  for  a  new  trial  ;  and  cited  1  Johns.,  46; 
Bull.  N.  P.,  298  ;  2  Cow.,  815  ;  3  Mass.,  546  ; 
Wheat.  Selw.,  977,  and  the  cases  there  cited;  1 
Binn.,  90,  note;  Peake  Ev.,  287;  2  Campb., 
251,  253.  254. 

Mr.  John  Porter,  contra,  cited  6  Mass.,  514. 

Curia,  per  SAVAGE,  Ch.  J.  After  the  defend- 
ant had  failed  in  proving  specific  charges,  re- 
lating to  the  plaintiff's  official  conduct,  which 
the  former  had  put  upon  the  record,  he  seeks 
to  do  indirectly  what  would  be  the  same  thing. 
He  could  not  prove  the  truth  of  his  slanderous 
charges,  yet  he  wishes  to  save  himself  from 
damages,  by  showing  that  other  people  had  said 
and  believed  what  had  turned  out  to  be  false.  No 
offer  was  made  to  attack  the  plaintiff's  general 
oOO*J  'character.  Such  evidence  would  have 
been  proper  under  the  decisions  of  this  court. 
(1  Johns.,  46  ;  2  Cow.,  815.)  But,  in  this  case,  i 
particular  charges  are  sought  to  be  sustained  j 
by  unfounded  reports.     They  must  be  consid-  j 
ered  so  ;    because  the  defendant  had  failed  in  ; 
proving  them, though  he  had  attempted  todo  so. 

This  precise  question  arose  in  Wol&M  v.  Hall, 
6  Mass.,  514.  Parsons,  Oh.  J.,  after  stating 
that  evidence  of  general  character  ought  to  be 
received,  adds  :  "But  evidence  of  the  plaintiff's 
general  character  was  not  offered  ,  but  only  an 
attempt  to  blast  his  reputation  by  particular  re- 
ports, which  he  might  not  have  it  in  his  power 
to  silence,  but  by  commencing  this  prosecu- 
tion. And  if  such  reports  could  be  given  in 
evidence,  the  subject  of  them,  however  inno- 
cent, instead  of  seeking  redress  from  the  laws, 
had  better  sink  privately  under  the  weight  of 
unmerited  calumny;  lest,  by  attempting  his  jus- 
tification, he  should  give  notoriety  to  slanders 
which  had  before  been  circulated  only  in  whis- 
pers." 
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There  is  no  doubt,  the  admission  of  such  tes- 
timony would  operate  as  a  total  denial  of  jus- 
tice. These  unfounded  reports  are  the  basis  of 
charges  made  by  the  defendant  ;  and  when  the 
plaintiff  prosecutes,  in  order  that  their  truth 
may  be  proved,  the  same  slanderous  reports  are 
offered,  to  reduce  the  plaintiff's  verdict  to  a 
nominal  sum,  which  is  equal  to  a  verdict  for 
the  defendant.  Thus  they  answer  the  same 
purpose  as  a  justification.  This  is  altogether 
insufferable. 

The  judge  decided  correctly;  and  a  new  trial 
should  be  denied. 

New  trial  denied. 

„  Cited  in— 7  Cow.,  829 :  4  Wend.,  663 ;  8  Wend.,  580, 
608:  10  Wend.,  121 ;  13  How.  Pr.,  101 ;  80  Pa..  514  •  24 
Am.  Dec..  101 :  25  Am.  Dec.,  489  (6  N.  H.,  413):  21  Am 
Rep.,  117  (80  Pa.,  411). 


*M.  WRIGHT  *.  WILLIAMS.  [*5O1 

Landlord  and  Tenant— Rent  Accruing  After 
Lessor's  Death  Goes  to  Heir  or  Detinee — Execu 
tor  Cannot  Distrain  for — Avowry — Replevin 
— Amendment. 

The  executor  of  a  lessor,  who  was  seised  of  the 
demised  premises  in  fee,  cannot  distrain  for  rent 
(though  due  on  a  lease  for  years)  which  accrued 
subsequently  to  the  testator's  death. 

Such  rent  goes  to  the  heir  or  devisee. 

How  the  heir  or  devisee  should  avow. 

Where  an  executor  avows  for  rent  as  due  subse- 
quently  to  his  testator's  death,  he  cannot  show,  in 
proof,  rent  due  before. 

The  defendant  in  replevin  must. set  out  strictly 
and  truly,  in  his  avowry.  his  authority  for  making 
the  distress. 

In  replevin,  where  the  defendant  was  defeated  at 
the  trial  fora  technical  defect  in  his  avowry,  which 
was  as  executor,  when  it  should  have  been  as  heir 
or  devisee,  he  was  allowed  to  amend,  on  payment  of 
all  costs. 

Citations-Cro.  Car.,  207  ;  Toll..  1*5 ;  1  R.  L.,  439 ;  I 
Chit.  PI.,  304 :  1  Johns.,  384  ;  Bos.  &  P.,  243 ;  3  Taunt. 
81. 

T)  EPLEVIN.  tried  at  the  Washington  Circuit. 
Xi  Jan.  5,  1824,  before  Wai  worth,  Circuit  J., 
when  a  verdict  was  found  for  the  plaintiff,  on 
the  opinion  of  the  judge,  that  the  defendant 
had  avowed  in  a  wrong  character. 

A  motion  for  a  new  trial  was  now  made  by, 

Mr.  S.  G.  Huntinrjton,  for  the  defendant. 

Mr.  8.  Steven*,  contra. 

The  facts  are  sufficiently  stated  in  the  opin- 
ion of  the  court  which  was  delivered  by, 

WoomvoRTir,  ./.  The  defendant  first  avows 
the  taking,  as  executor  of  John  Williams,  for 
$195  rent,  in  arrear  for  13  years,  ending  May 
1,  1820  ;  that  the  testator  being  lawfully  pos- 
sessed in  fee,  Oct.  27, 1794,  one  Samuel  Wright, 
for  13  years  before,  and  ending  May  1,  1820, 
enjoyed  the  premises  hy  virtue  of  a  demise  to 
him,  made  by  John  Williams,  in  his  lifetime, 
under  the  venrly  rent  of  ,t'6. 

The  plaintiff  pleads  a  number  of  mutters  in 
bar  to  the  avowry  ;  and  takes  issue  to  the 
country. 

It  is  not  necessary  lo  notice  particularly  the 
other  avowries;  because,  if  (lie  evidence  intro 
duced  at  the  trial  does  not  make  out  n  good 
defence  under  this  issue,  the  defendant  cannot 
prevail.  The  evidence  offered  is  applicable 
to  this  avowry  only. 

In  the  second  avowry,  the  defendant  alleges 
that  he  leased  the  premises  to  Samuel  Wright, 
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at  the  rate  of  £10,  &c.,  and  distrained  for  rent 
in  arrear. 

In  the  third,  the  defendant  avows  as  in  the 
first,  except  stating  the  yearly  rent  to  be  £4  4s. 
5O2*]  *The  fourth  avowry  does  not  vary 
materially  from  the  second. 

At  the  trial,  the  defendant  gave  in  evidence, 
a  lease  in  fee  from  John  Williams  to  Samuel 
Wright,  dated  Oct.  27,  1794,  reserving  £6  rent 
annually.  It  appeared  that  the  lessor  died  in 
July,  1806.  This  lease  is  not  correctly  de- 
scribed in  the  third  and  fourth  avowries.  No 
lease  was  ever  executed  by  the  defendant ;  and 
it  does  not  appear  that  there  ever  was  a  lease 
reserving  £4  4*.  for  annual  rent. 

The  defendant  was  bound  to  show  a  legal 
authority  for  making  the  distress.  He  claimed 
a  right  to  distrain,  as  executor,  for  thirteen 
years  of  rent,  which  accrued  next  precedipg 
May  1,  1820.  He  alleges  no  right  in  any  other 
character.  All  the  rent,  for  which  the  distress 
was  made,  accrued  subsequent  to  the  death  of 
the  testator.  It  is  well  settled  that  an  executor 
cannot  distrain  for  rent  accruing  after  the 
death  of  the  testator,  who  was  seised  in  fee, 
because  it  goes  to  the  heir.  (Cro.  Car. ,  207  ; 
Toll.,  135.)  Our  Statute,  1  R.  L.,  439,  only 
authorizes  executors  to  distrain  for  rent  due  at 
the  death  of  the  testator,  and  when  he  might 
have  distrained  before  his  death.  If  the  de- 
fendant is  heir  or  devisee  of  John  Williams,  he 
ought  to  have  avowed  as  such,  stating  the  lease 
from  the  ancestor  to  the  tenant,  the  death  of 
the  ancestor,  and  the  descent  or  devise  of  the 
premises,  or  the  rent  to  the  defendant.  But  non 
eonstat,  from  the  pleadings  that  he  is  either. 
He  rests  his  claim  on  his  right  as  executor. 
The  plaintiff  went  to  trial  to  contest  his  right 
on  that  ground.  The  admission,  at  the  trial, 
that  the  defendant  was  heir  at  law  and  devisee, 
is  insufficient;  for  that  fact  was  not  admitted, 
or  put  in  issue  by  the  pleadings.  The  judge, 
therefore,  decided  correctly,  that  under  the 
avowry  as  executor,  the  defendant  could  not 
show  rent  due  previous  to  the  death  of  the  tes- 
tator; nor  was  he  entitled  to  distrain  for  rent  ac- 
cruing subsequently.  The  rule  is,  that  a  de- 
fendant must  set  out  strictly  and  truly  in  his 
avowry,  his  authority  for  making  the  distress. 
(1  Chit.  PI.,  304;  1  Johns.,  384.) 

As,  however,  the  point  upon  which  the  de- 
fendant failed,  was  purely  technical,  and  in 
5O3*J  consequence  of  erroneous  *pleading, 
this  is  a  proper  case  for  the  interference  of  the 
court,  on  terms,  to  the  end  that  the  avowries 
may  be  amended, if  the  defendant  shall  so  elect. 

I  am  of  opinion  that  the  verdict  be  set  aside 
on  payment  of  all  costs  accrued  subsequent  to 
the  issues  joined  ;  and  that  the  defendant  have 
leave  to  amend  his  avowries  on  payment  of 
costs.  This  course  is  in  favor  of  the  justice 
of  the  case,  and  is  warranted  by  the  practice 
of  the  court  in  another  cause  not  reported. (a) 
A  similar  practice  has  obtained  in  England,  as 
appears  from  Bos.  &  P.,  243,  and  3  Taunt.,  81. 

Rule  accordingly. 
Cited  in-6  Hill,  284,  290. 

(a)  And  vide  Jackson  v.  Bailey,  ante,  265,  8.  P. 
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GIBBS  v.  DEWEY. 

Slander — Cliarge  of  Embracery  is  Slanderous — 
Delivery  of  Paper  to  Jury  by  Witness — Plead- 
ing— Arrest  of  Judgment. 

To  say  of  a  man  wbo  was  a  witness,  be  handed 
papers  to  a  juror,  to  influence  the  jury  or  to  influ- 
ence and  bribe  the  jury,  is  slanderous,  as  amount- 
ing to  a  charge  of  embracery. 

Embracery  is  an  attempt  by  either  party,  or 
stranger,  to  corrupt  or  influence  a  jury,  or  to  in- 
cline them  to  favor  one  side  by  gifts  or  promises, 
threats  or  persuasions,  or  by  instructing  them  in 
the  cause,  or  any  other  way,  except  by  opening  and 
enforcing  the  evidence  by  counsel  at  the  trial, 
whether  the  jurors  give  a  verdict  or  not,  and 
whether  the  verdict  be  true  or  false. 

On  a  general  verdict  for  the  plaintiff,  if  one  count 
be  bad,  judgment  will  be  arrested. 

To  render  words  actionable,  they  need  not  be 
stated  with  the  same  certainty  as  in  an  indictment. 
If  the  words  stated  import  a  crime  in  their  natural 
and  ordinary  signification,  it  is  enough. 

Any  attempt  by  a  witness  to  influence  a  jury  in 
any  other  way  than  by  the  open  delivery  of  his  tes- 
timony, is  improper  and,  in  judgment  of  law, 
corrupt. 

A  witness  has  no  right  to  deliver  a  paper  to  the 
jury,  without  the  direction  of  the  court. 

Citations— 3  Bac.  Abr.,  7a5;  1  Hawk.  P.  C.,  ch.  85; 
Co.  Litt.,  369 ;  1  R.  L.,  174,  334 ;  4  Bl.  Com.,  140 :  6T. 
R.,  691;  1  Cai.,  347;  3  Cowi,  231;  8  Johns.,  74;  13 
Johns.,  48. 

IN  slander,  the  plaintiff  declared,  in  the  first 
count,  that  he  was  a  witness  for  the  prose- 
cution upon  a  certain  trial  of  an  indictment 
against  the  defendant,  who  was  acquitted  ;  and 
that  the  defendant  said  of  himr  "I  should 
have  got  clear  of  the  charge  without  the  jury'a 
going  out  of  the  box,  if  old  Gibbs  (the  plaint- 
iff) had  not  handed  papers  to  John  Wilson 
(one  of  the  jurors)  to  influence  the  jury ;  and 
he  run  away,  or  the  judge  would  have  shut 
him  in  prison,  where  he  could  not  have  got 
out  in  one  week."  In  the  2d  count  the  words 
were  thus  laid  :  "  Gibbs  handed  papers  to  in- 
fluence or  bribe  the  jury."  In  the  5th  :  "He 
(the  plaintiff)  handed  papers  to  influence  or 
bribe  the  jury."  Inthellth:  "He  (the  plaint- 
iff) *handed  papers  to  influence  or  [*5O4: 
bribe  the  jury  to  bring  him  (the  defendant)  in 
guilty."  In  the  12th  :  "  Gibbs  handed  papers 
to  influence  or  bribe  the  jury." 

A  general  verdict  being  for  the  plaintiff  on 
these  and  other  counts,  confessedly  good,  a 
motion  was  now  made  in  arrest  of  judgment, 
on  the  ground  that  the  words  in  the  1st  count 
do  not  import  any  crime ;  and  that  those  in 
the  3d,  5th,  llth  and  12th  counts  do  not  posi- 
tively impute  any  crime,  but  are  in  the  dis- 
junctive; "to  influence  or  bribe  the  jury;" 
and,  for  ought  that  appears,  the  plaintiff 
might  innocently  have  influenced  the  jury  ; 
that  the  charge  of  handing  papers,  as  in  the 
llth  and  12th  counts,  does  not  amount  to  the 
imputation  of  a  crime.  It  is  neither  a  charge 
of  bribery  nor  of  corrupt  influence  over,  or  a 
corrupt  attempt  to  influence  the  jury. 

Mr.  S.  Sherwood,  for  the  defendant,  cited  3 
Bac.  Abr.,  384;  Co.  Litt.,  369  a;  4  Bl.  Com., 
140 ;  1  Hawk.  P.  C..  548,  ch.  85,  sec.  1 ;  1  K. 
L.,  334,  sec.  26 ;  6  T.  R.,  691  ;  6  East,  427 ;  1 
Cai.,  347. 

NOTE.— Slander—  What  amounts  to.  See,  gener- 
ally. Moody  v.  Baker,  ante,  p.  351,  note,  and  other 
notes  there  cited. 
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Mr.  L.  Monson,  contra,  cited  Starkie  on 
Slander,  266;  4  Bl.  Com.,  140;  1  R.  L.,  174; 
Co.  Litt.,  369;  Jac.  L.  Diet.,  369;  1  Saund., 
301,  302;  2  East,  14,  16;  5  Day,  272-274;  3 
Id.,  309;  1  Russell,  Crimes,  277;  Hawk.  P. 
C.,  ch.  85,  sec.  2 ;  7  Johns.,  360 ;  12  Id.,  240 ; 
13  Id.,  48. 

Curia,  per  SUTHERLAND,  J.  Embracery  is 
defined  to  he  an  attempt  by  either  party,  or  a 
stranger,  to  corrupt  or  influence  a  jury,  or  to 
incline  them  to  favor  one  side  by  gifts  or 
promises,  threats  or  persuasions,  or  by  in- 
structing them  in  the  cause,  or  any  other  way, 
except  by  opening  and  enforcing  the  evidence 
by  counsel  at  the  trial,  whether  the  jurors  give 
a  verdict  or  not,  and  whether  the  verdict  be 
true  or  false.  (3  Bac.  Abr.,  785;  1  Hawk.  P. 
C.,  ch.  &5;  Co.  Litt.,  369.)  And  it  is  an  of- 
fense at  common  law,  as  well  as  by  statute 
(Id.,  1  R.  L.,  174,  334;  4  Bl.  Com.,  140),  and 
punishable  by  fine  and  imprisonment. 

The  colloquium  shows  that  the  plaintiff  was 
a  witness  upon  the  trial  of  an  indictment 
£»O5*]  against  the  defendant ;  and  that  *the 
words  alleged  to  have  been  spoken  by  the  de- 
fendant were  spoken  of  the  plaintiff  in  relation 
to  his  conduct  as  a  witness  upon  that  trial. 

The  jury  found  a  general  verdict  for  the 
plaintiff ;  and  if  any  of  the  counts  are  bad,  the 
motion  in  arrest  of  judgment  must  prevail. 
(6»T.  R.,  691 ;  I  Cai.,  347;  3  Cow.,  231.) 

It  is  not  necessary,  in  order  to  render  words 
actionable,  that  there  should  be  the  same  cer- 
tainty in  stating  the  crime  imputed  as  in  an 
indictment  for  the  crime.  If  the  words  spoken, 
in  their  natural  and  ordinary  signification,  im- 
port a  criminal  charge,  it  is  sufficient  to  render 
them  actionable.  (8  Johns.,  74 ;  13  Id.,  48.) 

The  substance  of  the  first  count  is  that  the 
defendant  charged  the  plaintiff  with  having 
handed  papers  to  one  of  the  jurors  (on  the 
trial  alluded  to  in  the  colloquium)  to  influence 
the  jury ;  and  that  he  ran  away,  or  the  judge 
would  have  put  him  in  prison  for  it.  It  is 
objected  to  this  count  that  the  attempt  to  in- 
fluence the  jury  is  not  alleged  to  have  been 
corrupt ;  and  does  not,  therefore,  amount  to  a 
crime  punishable  by  indictment.  Any  attempt 
by  a  witness  to  influence  a  jury,  in  any  other 
way  than  by  the  open  delivery  of  his  testi- 
mony, is  improper;  and,  in  judgment  of  law, 
corrupt.  A  witness  has  no  right  to  deliver 
any  paper  to  the  jury,  without  the  direction 
of  the  court.  The  act  is  as  criminal  in  a  wit- 
ness as  it  would  be  in  a  bystander.  There  can 
be  no  doubt  of  the  intention  of  the  defendant 
to  charge  the  plaintiff  with  the  commission  of 
a  criminal  act ;  and  the  terms  used  by  him 
necessarily  import  a  charge  of  that  character. 

The  3d,  5th,  llth  and  12th  counts  arc  ob- 
jected to,  on  the  ground  that  they  do  not  posi- 
tively impute  to  the  plaintiff  the  commission 
of  any  offense  —  the  charge  being  that  the 
plaintiff  handed  papers  to  the  jury  to  influence 
or  bribe  them.  It  is  evident  that  these  terms 
were  intended  to  convey  the  same  idea.  The 
connection  shows  it.  To  influence  a  jury,  by 
handing  them  papers,  and  to  bribe  them,  by 
handing  them  papers,  are  synonymous  expres- 
sions, when  applied  to  an  individual  who  had 
no  right  to  interfere  with  the  jury  at  all. 
/5OO*J  *The  expression  that  a  man  bribed  a 
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jury  by  handing  them  papers,  if  standing  alone, 
would  not  be  understood  as  conveying  a  charge 
of  bribery,  in  its  ordinary  signification ;  but 
simply  as  imputing  to  him  the  offense  of  im- 
properly attempting  to  influence  them,  through, 
the  medium  of  the  papers  thus  handed  to  them. 
It  is,  therefore,  as  here  used,  a  species  of  tau- 
tology— a  mere  repetition,  in  terms  perhaps 
somewhat  stronger,  of  the  previous  charge. 
There  is,  then,  no  uncertainty  in  the  charge 
contained  in  these  counts ;  and  the  words  are 
clearly  actionable,  for  the  reasons  already  as- 
signed in  relation  to  the  1st  count.  The  mo- 
tion in  arrest  must  be  denied. 
Motion  denied. 

Cited  in— 3  Hill,  23;  3  Deu.,  54;  4  Barb..  511. 


FRANCHOT  v.  LEACH. 

Tender  of  Deed— When    Unnecessary — Agree- 
ment as  to  Place — Fraud. 

Where  no  place  is  mentioned  for  the  delivery  of 
the  deed,  in  articles  for  the  sale  of  land,  though  the 
vendor  is  bound  to  seek  the  vendee  and  tender  a 
deed,  yet  the  parties  may,  by  parol,  agree  on  a 
place  of  performance,  after  the  execution  of  the 
articles :  or  the  vendee  may  appoint  a  place,  and  if 
the  vendor  tender  at  the  place,  it  is  well. 

Semb.  if  the  vendee  tell  the  vendor,  before  the 
day,  that  he  will  not  perform,  no  tender  is  neces- 
sary. 

Fraud,  as  to  the  consideration,  cannot  be  set  up 
to  avoid  an  agreement  under  seal ;  but  only  fraud 
as  to  the  execution. 

Citations— 13  Johns.,  430;  2  Johns.,  177. 

COVENANT,  tried  at  the  Chenango  Circuit, 
\J    June  22,  1825,  before  Nelson,  Circuit  J. 

The  action  was  on  an  agreement  dated  Apr. 
5,  1824,  by  which  the  plaintiff  agreed  to  sell  to 
the  defendant  a  lot  of  land  for  $300 ;  and  to 
execute  a  deed  by  July  1  then  next ;  in  con- 
sideration whereof,  the  defendant  agreed  then 
to  pay  $100,  and  give  a  bond  and  mortgage 
for  the  balance.  It  was  in  evidence  at  the 
trial,  that  immediately,  and  within  a  few 
minutes  after  the  execution  of  this  agreement, 
the  parties  agreed  by  parol  that  the  office  of 
Birdsall  &.  Buttolph,  in  Norwich,  Chenango 
Co.,  should  be  the  place  of  performance;  the 
plaintiff  living  in  the  town  of  Butternuts,  Ot- 
sego  Co.,  and  the  defendant  in  New  Berlin, 
Chenango  Co.  In  the  latter  part  of  June, 
1824,  the  defendant  was  in  Norwich,  when  the 
plaintiff's  attorney,  Mr.  Buttolph,  saw  him, 
and  told  him  that  the  plaintiff  would  attend 
July  1,  to  perform  the  agreement.  The  de- 
fendant replied,  it  would  be  of  no  use,  for  he 
should  not  fulfill ;  alleging  that  there  was  not 
water  on  the  lot  sufficient  *for  a  dis-  [*5O7 
tillory.  The  plaintiff  attended  at  the  place, 
and  on  the  day  appointed,  with  a  deed  accord- 
ing to  the  parol  agreement ;  but  the  defendant 
did  not  attend.  A  few  days  after  the  plaint- 
iff's attorney  offered  the  (feed  to  the  defend- 
ant, which  lie  refused  to  receive  ;  but  blamed 
one  Cook,  for  not  attending  to  inform  the 
plaintiff  of  the  reason  why  he  would  not  ful- 
fill the  agreement.  The  defendant  took  pos- 


N»yrE.-/>r«l— fVaud  nx  In  eorufatoraffon,  d'**  m>t 
arofrl  at  law-  /-Vaii/i  a*  tn  execution,  <b>c*  atvm(.  8<-o 
Jackson  v.  Hills,  8  (,\>w.,  25*),  rurf « ;  Vmoman  v. 
I'helpa.  2  Johns.,  177,  note. 
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session  of  the  lot  soon  after  the  agreement, 
and  kept  possession  to  the  time  of  trial  by 
Cook,  his  tenant. 

The  declaration  set  forth  the  parol  agreement 
as  to  the  place  of  delivery,  and  averred  the  at- 
tendance of  the  plaintiff  accordingly  ;  and  that 
the  defendant  did  not  attend. 

The  evidence  of  this  was  objected  to,  but 
admitted  by  the  judge.  The  defendant  then 
offered  to  prove  that  he  purchased  the  lot  for 
the  purposes  of  distilling  and  manufacturing  ; 
which  the  plaintiff  knew,  and  represented  that 
the  stream  of  water,  running  through  the  lot, 
was  sufficient  for  those  purposes,  well  knowing, 
at  the  same  time,  the  contrary. 

The  judge  rejected  this  evidence  ;  and  the 
jury,  under  his  direction,  found  for  the  plaint- 
iff, the  consideration  money  and  interest. 

Mr  J  Glapp,  for  the  defendant,  now  moved 
for  a  new  trial.  He  cited  1  Chit.  PI.,  310  ;  1 
Saund.,  320;  Co.  Litt.,  211  a;  2  Com.  Dig., 
452 ;  Litt.,  sec.  340  ;  Co.  Litt.,  210  b;  1  Bac. 
Abr.,  429,  old  ed.;  Poth.  Obi.,  No.  513,  p.  356, 
Ev  ed  •  Chipm.  Cont.,  24,  28  ;  3  Johns.  Cas., 
250  ;  8  Johns,,  476  ;  4  Cow.,  452  ;  1  Phil.  Ev., 
424  ;  1  Cow.,  250  ;  8  Johns.,  192  ;  4  Id.,  2«8  ; 
3  Barn  &  Cress.,  205;  1  Johns.  Ch.,  282; 
5  Ves.,  736  ;  13  Id.,  228  ;  1  Johns.  Ch.,  370  ;  1 
Johns.  Cas.,  22  ;  3  Johns.,  528  ;  1  Johns.  Ch., 
425,  343  ;  2  Id.,  554  ;  1  K.  L.,  78  ;  14  Johns., 
32  ;  15  Johns.,  204  ;  17  Id.,  437  ;  Rob.  Fraud. 
Conv.,  522  ;  4  Johns.,  412;  13  Id.,  327,  395  ;  4 
Mass.,  488  ;  1  Salk.,  211  ;  2  Ld.  Raym.,  1118  ; 
1  Sid.,  146  ;  1  Ves.,  127  :  3  Atk.,  383;  6 Mod., 
34  ;  3  Johns.,  71 ;  6  Id.,  182  ;  and  notes  to  Co. 
Litt.,  384  a. 

Mr.  J.  A.  Cottier,  contra. 

•5O8*]  *  Curia  per  SAVAGE,  Ch.  J.  The  de- 
livery of  the  deed  was,  no  doubt,  a  condition 
precedent  to  the  payment  of  the  money  ;  and 
but  for  the  parol  agreement,  the  plaintiff  must 
have  sought  the  defendant,  and  offered  him 
the  deed.  There  can  be  no  doubt  that  a  writ- 
ten contract  cannot  be  contradicted  by  parol ; 
and  that  all  which  passes  between  parties  pre- 
vious to  a  writing  is  merged  in  the  writing. 
But  in  this  agreement  no  place  was  mentioned 
for  the  performance  of  it  ;  and  surely  it  was 
competent  for  the  defendant,  at  any  time  after 
the  execution  of  the  agreement,  to  designate  the 
place  where  it  should  be  done.  Besides,  it  is 
questionable  whether  any  offer  of  a  deed  was 
necessary,  as  the  defendant  had  told  the  plaint- 
iff's agent  that  it  was  unnecessary  ;  for  he,  the 
defendant  should  not  perform  the  agreement. 
The  defense  offered  was  properly  excluded. 
The  case  of  Dorr  v.  Munzell,  13  Johns.,  430,  is 
in  point.  There  the  plea  was,  that,  the  plaint- 
iff obtained  the  bond  fraudulently,  by  falsely 
representing  himself  as  the  inventor  and  pat- 
entee of  an  improvement,  which  it  was  averred 
was  untrue.  The  court  decide  the  plea  is  bad 
and  cite  2  Johns.,  177,  where  it  is  decided  that 
a  fraudulent  representation  of  the  quality  and 
value  of  the  thing  sold,  forms  no  defense  to  a 
suit  on  a  specialty.  The  fraud  which  avoids  a 
deed,  is  not  a  fraudulent  representation  as  to 
the  consideration,  but  a  fraud  relating  to  the 
execution  of  it— as  a  fraudulent  misreading  or 
obtaining  such  an  instrument  as  the  obligor  did 
not  intend  to  give. 
The  motion  for  a  new  trial  must  be  denied. 
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New  trial  denied. 

Cited  in— 8  Cow.,  293 ;  9  Cow.,  41 ;  8  Wend.,  618 ;  9 
Wend.,  79:  17  Wend.,  379;  21  Wend.,  233,  638;  23  Wend., 
70;  6N.  Y.,  596:  44  N.  Y.,  OKI;  50  N.  Y.,  43  :  55  N.  Y., 
484 :  61 N.  Y.,  370  (19  Am.  Rep.,  290) :  64  N.  Y.,  394 :  69 
N.  Y.,  293 :  6  Barb.,  151 :  12  Barb..  370 ;  17  Barb.,  265;  27 
Barb.,  77 :  34  Barb.,  387 ;  5  How.  Pr.,  45 ;  42  How.  Pr., 
60 ;  4  Abb.  Pr..  470 : 11  Abb.  N.  S.,  495 ;  2  Hall,  447  :  48 
Super.,  258 ;  1  E.  D.  8..  308  ;  1  Hilt.,  289 ;  79  111.,  97  ;  33 
Mich..  327 ;  102  U.  S.,  571 :  24  Am.  Dec.,  127 ;  44  Am. 
Dec.,  544(2Eng.,  Ark.,  153) :  50  Am.  Dec.,  234  (10  Ark., 
9). 


"CHAMPION,  Survivor  of  STORRS,  [*5O» 
WHITE. 

Covenants,  to  Convey  and  Pay  for  Land,  are  In- 
dependent— Action  for  Purchase  Money — De- 
fendant Cannot  show  that  Vendor  owned  only 
Part  of  the  Land— Parol  Evidence  Inadmissible.. 

Where,  in  articles  for  the  sale  of  land,  the  vendee 
covenanted  to  pay  one  sixth  of  the  purchase  money 
in  one  year  and  the  residue  in  five  equal  annual  in- 
stallments; and  the  vendors  covenanted,  that  on 
payment  of  the  sums  of  money,  and  fulfillment  of 
the  agreements  to  be  performed  by  the  vendee,  they 
would  convey,  &c.;  held,  that  these  covenants  were 
independent. 

The  description  of  the  land  in  the  articles  was,  "all 
that  certain  piece  or  parcel  of  land  in  H.,  being  all 
that  part  of  lot  44,  owned  by  them  (the  vendor)  that 
lies  south  of  the  Watertown  road,  bounded  easterly, 
southerly  and  westerly  by  the  lines  of  the  lot,  as 
surveyed  and  established  by  R.  M."  Held,  that  the 
words  "  owned  by  them,"  were  mere  words  of  de- 
scription, not  of  restriction ;  and  would  not  confine 
the  vendee  to  what  the  vendors  owned,  if  this  was 
less  than  the  lines  included  :  but  he  had  a  right  to 
the  whole  according  to  the  lines  mentioned. 

A  covenant  cannot  be  avoided  in  a  court  of  law, 
on  the  ground  of  misrepresentation  as  to  the  con- 
sideration. 

The  construction  of  a  written  agreement  to  con- 
vey certain  described  land,  cannot  be  varied  by 
showing  the  intent  of  the  parties,  by  parol. 

Where  the  covenants,  in  articles  to  convey  and  pay 
for  land,  are  independent,  the  vendee  cannot  show, 
in  an  action  for  the  purchase  money,  that  the  vend- 
or owned  only  a  part  of  the  land,  the  title  to  which 
he  covenanted  to  convey. 

Citations— 4  Cow.,  207 :  5  Johns.,  181 ;  2  Johns.,  15, 
130  ;  2  Burr.,  1089 ;  Cro.  Eliz.,  113 ;  15  East.  67. 

no  YEN  ANT,  tried  at  the  Jefferson  Circuit, 
\J  June  21,  1825,  before  Williams,  Circuit  J. 
The  cause  came  here,  on  a  motion  for  a  new 
trial  upon  a  bill  of  exceptions.  The  verdict  was 
for  the  plaintiff. 

Mr.  J.  Butterfield,  for  the  defendant. 

Mr.  M.  Sterling,  contra. 

The  facts  are  sufficiently  detailed  in  the 
opinion  of  the  court,  which  was  delivered  by, 

WOODWORTH,  J.  The  plaintiff  declared  on 
a  covenant,  that  on  payment  of  the  sums  of 
money,  and  fulfillment  of  the  agreements  to  be 
performed  by  the  defendant,  he,  with  Storrs, 
would  convey  a  title  in  fee  simple  to  all  that 
piece  or  parcel  of  land  situated  in  the  town  of 
Hounsfield,  &c.,  being  all  that  part  of  lot  44, 
owned  by  them,  that  lay  south  of  the  Water- 
town  road,  bounded  e'asterly,  westerly  and 
southerly,  by  the  lines  of  the  lot,  and  estimated 
to  contain  about  300  acres.  The  defendant  cove- 
nanted to  pay  $5  for  every  acre  of  the  premises 
— one  sixth  at  the  expiration  of  one  year,  and 
the  residue  in  five  equal  annual  installments. 
The  articles  were  dated  Nov.  25,  1816. 

NOTE.— Deed — Fraud  as  to  consideration,  dnes  not 
avoid  at  law — Fraud  a*  to  execution,  does  avoid.  See 
Jackson  v.  Hills,  8  Cow.,  290,  note;  Vrooman  v. 
Phelps,  2  Johns.,  177,  note. 
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The  pleas  were,  1.  Nanestfaclum.  2.  That 
the  articles  were  obtained  by  fraud. 

It  appeared  at  the  trial,  that  at  the  time  of 
5 1O*]  making  the  contract,  *the  vendors  were 
not  owners  of  all  the  lot  on  the  south  side  of  the 
road,  about  22  acres  having  been  previously 
conveyed.  The  plaintiff  contended,  that  by 
the  terms  of  the  agreement,  this  parcel  was  ex- 
cepted.  Upon  the  supposition  that  this  con- 
struction is  correct,  the  question  of  fraud  arises. 
In  support  of  that  issue,  the  defendant  proved 
that  the  agent  of  the  vendors,  who  made  the 
contract,  at  that  time  affirmed  and  represented 
to  the  defendant  that  the  vendors  did  own  all 
the  lot  on  the  south  side  of  the  road  ;  and  that 
it  was  intended  the  contract  should  cover  the 
whole.  The  agent,  however,  testified  that  he 
then  believed  the  representation  to  be  true.  It 
further  appeared  that  the  part  actually  owned 
by  the  vendors  was  much  less  valuable  than  it 
would  have  been  had  it  bounded  on  the  road. 
By  this  proof,  no  fraud  was  established  ;  for 
no  act  was  done  intentionally  wrong ;  but  there 
was  an  evident  mistake,  and  erroneous  repre- 
sentation of  a  material  fact  ;  for  which,  how- 
ever, relief  cannot  be  had  in  a  court  of  law. 
The  gravamen  falls  peculiarly  within  equity 
j  urisdiction.  Admitting  that  this  related  to  the 
execution  of  the  instrument,  or  the  defendant's 
capacity  to  execute,  and  so  could  be  noticed 
at  all  by  us  ;  (a)  yet  it  is  a  well  settled  rule,  that 
in  a  court  of  law,  to  avoid  an  instrument,  the 
fraud  must  be  clearly  established.  It  is  only 
in  such  cases  that  a  court  of  equity  and  a  court 
of  law  have  concurrent  jurisdiction.  In  a  court 
of  equity,  relief  may  be  had  on  an  instrument 
unduly  obtained,  when  a  court  of  law  could 
not  enter  into  the  question.  This  doctrine  is 
examined  and  considered  in  Jackson  v.  King,  4 
Cow.,  207,  and  the  cases  there  cited.  The  de- 
fendant cannot  succeed  on  this  issue. 

The  next  question  that  arises  is,  whether  the 
covenants  are  not  independent  ;  and  if  so, 
whether  it  is  competent  for  the  defendant,  in 
this  action,  to  object  that  the  vendors  were  not 
seised  of  a  part  of  the  land  they  covenanted  to 
convey. 

Where  the  covenants  are  dependent,  the  con- 
veyance of  the  land,  and  the  payment  of  the 
money  must  be  simultaneous.  In  this  case,  it 
appears  to  me  they  were  mutual  and  independ- 
511*]  ent.  *The  covenant  is  not,  that  on 
payment  of  the  whole  consideration  monej'  on 
a  particular  day,  the  vendors  shall  convey,  but 
on  the  fulfillment  of  the  agreements  as  speci- 
fied. The  money  was  payable  by  installments 
at  different  periods,  which  shows  the  order  or 
precedency  in  which  the  acts  are  to  be  done. 
The  decision  was  placed  on  this  ground  in 
Weal  v.  Emmont,  5  Johns.,  181.  By  the  terms 
of  such  a  contract,  it  is  evident  the  defendant 
was  willing  to  part  with  his  money,  and  rely 
on  the  vendor's  covenant  to  compel  the  execu- 
tion of  a  conveyance.  The  case  of  Robb  v.  Mont- 
gomery, 20  Johns.,  15.  is  very  analogous  to  the 
present.  The  defendant  covenanted  to  pay 
$2,500  by  installments,  and  in  consideration 
of  the  payments  being  punctually  made,  at  the 
times  and  in  the  manner  specified,  the  plaintiff 
bound  himself  to  convey.  Spencer,  Cfi.  J., 
observed  that  the  payments  were  to  be  made 
without  reference  to  the  conveyance,  and  the 

(a)  Vfcie  the  next  preceding  case. 
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conveyance  was  not  to  be  given  until  all  the 
payments  were  made  ;  that  it  was  impossible 
for  language  to  render  covenants  more  inde- 
pendent than  these.  I  do  not  perceive  any 
substantial  difference  between  the  two  cases. 
The  same  rule  of  construction  ought  to  be  ap- 
plied. The  conveyance  and  payments  were 
not  intended  to  be  simultaneous  acts,  but  the 
former  were  to  precede  the  latter  ;  and  in  such 
cases  it  is  no  excuse  for  non-payment,  that 
there  is  not  a  capacity  to  convey  a  good  title. 
The  case  of  Parker  v.  Parmele,  20  Johns., 
130,  is  clearly  distinguishable.  The  defendant 
agreed  to  pay  the  whole  consideration  money 
on  a  particular  day,  and  the  plaintiff  cove- 
nanted, when  performed,  to  execute  a  deed. 
The  court  held  the  covenants  to  be  dependent 
— that  the  acts  were  to  be  concurrent  —and  that 
the  fair  intent  and  good  sense  of  the  contract 
was,  that  the  money  was  not  to  be  paid  until 
the  deed  was  ready  to  be  delivered. 

My  conclusion  is,  that  the  defendant  is  liable 
in  this  action,  although  it  be  conceded  that  the 
plaintiff  cannot  give  a  good  title  to  all  that  part 
of  the  lot  on  the  south  side  of  the  Watertown 
road. 

If,  however,  I  am  mistaken  on  this  point, 
then  the  question  arises  as  to  the  quantity  of 
land  covenanted  to  be  conveyed.  This  [*5 1 2 
question  is  not  free  from  difficulty.  Parol  evi- 
dence cannot  be  received  to  prove  the  intent, 
so  as  to  vary  the  legal  construction  arising 
from  the  words  used  in  the  covenant.  If  there 
has  been  manifest  mistake,  it  belongs  to  a  court 
of  equity  to  afford  relief.  Omitting  the  words 
"  owned  by  them,"  the  boundaries  are  definite 
and  certain.  They  clearly  inclnde  all  the  land 
on  the  south  side  of  the  road.  The  description 
is,  "bounded  easterly,  southerly  and  westerly, 
by  the  lines  of  said  lot,  as  surveyed  and  estab- 
lished by  Robert  M'Dowell."  If  a  part  of  the 
lot  only  is  bounded  on  the  westerly  line,  it  will 
not  satisfy  the  description.  If  all  the  lot  on 
the  south  side  is  to  be  conveyed,  the  western 
boundary,  in  the  whole  extent,  must  be  on  the 
west  line.  In  order  to  support  the  construc- 
tion contended  for  by  the  plaintiff,  it  must  ap- 
pear that  the  words  "owned  by  them"  are 
words  of  limitation  and  restriction  ;  otherwise 
they  cannot  control  the  residue  of  the  descrip- 
tion, which  is  perfectly  intelligible.  The  ques- 
tion is,  are  they  to  be  considered  as  words  of  ad- 
ditional description?  If  they  are,  they  will  not 
vitiate  anything  sufficiently  described  before. 
In  Goodtitle  \.  Paul,  2  Burr.,  1089.  the  words 
of  the  devise  were,  "  my  farm  at  Bovington, 
in  the  tenure  of  John  Smith."  These  latter 
words  were  intended  to  render  the  description 
more  perfect.  If  John  Smith  had  been  in 
possession,  effect  would  be  given  to  the  ad- 
djtional  description  ;  but  as  the  farm  was  not 
in  possession  of  Smith,  the  description  was 
rejected  as  repugnant.  So,  in  this  case,  it 
seems  to  me  that  the  words  "owned  by  them" 
are  merely  a  further  description  of  the  thing 
to  be  conveyed.  I  consider  the  agreement  as 
saying,  the  vendors  will  convey  a  parcel  of 
land  accurately  bounded  ;  and  that  their  title 
is  co-extensive  with,  and  includes  the  premises 
covenanted  to  be  conveyed.  If  this  In-  correct, 
then  the  words  are  additional  description  only: 
and  do  not  limit  the  defendant's  right  to  claim 
the  portion  only  to  which  the  vendors  had  title. 
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la  Ooodtitte  v.  Paul,  the  description  afforded 
the  same  ground  of  argument  as  here,  but  the 
words  were  considered  as  additional  descrip- 
tion merely.  The  same  principle  is  recognized 
in  Cro.  Eliz.,  113,  and  11  East,  57. 
513*]  *In  order  to  construe  these  words  as 
restricting  the  quantity,  it  would  be  necessary 
to  supply  words  which  are  not  in  the  covenant. 
Instead  of  "all  that  parcel  of  land,"  we  must 
substitute  the  words  "so  much  of  the  lot  as  the 
plaintiff's  title  covers."  I  think  this  would  be  a 
departure  from  the  intention  of  the  parties,  as 
derived  from  the  agreement  itself.  The  esti- 
mated quantity  of  land  was  conjectural.  Neith- 
er party  knew  the  number  of  acres.  It  was 
provided  that  a  further  survey  be  made.  Wheth- 
er the  contents  were  more  or  less  than  800  acres, 
cannot  affect  the  question.  The  survey,  to  as- 
certain the  number  of  acres,  was  not  necessary 
to  give  the  plaintiff  a  right  of  action.  It  was 
only  essential  to  ascertain  with  accuracy  the 
amount  of  damages. 

The  result  of  my  opinion  is,  that  the  motion 
for  a  new  trial  be  denied,  on  the  ground  that 
the  covenants  were  independent.  The  defend- 
ant failed  altogether  on  the  issue  of  fraud. 

New  trial  denied. 

Cited  in-8  Cow.,  293 ;  8  Wend.,  618;  1  N.  Y.,  574; 
33  N.  Y.,  342;  5  Barb..  165 :  7  Daly,  223;  2  Blatchf., 
66;  43  Wis.,  34 ;  37  Am.  Dec.,  165,  167 ;  28  Am.  Rep., 
533  (43  Wls.,  23). 


FOX  v.  VANDERBECK. 

Slander — Charge  of  Perjury — Pleading —  Words 
must  be  Substantially  as  Laid. 

Where  one  interrupted  another,  who  was  swing1 
his  testimony,  as  a  witness  before  a  justice;  re- 
quired the  justice  to  be  particular  in  keeping  min- 
utes of  the  testimony ;  afterwards  demanded  the 
minutes  of  the  justice,  and  said  he  wanted  them  to 
prosecute  the  witness  for  perjury ;  and  on  another 
occasion  said  the  witness  swore  false,  or  to  what 
was  not  true ;  and  that  he  thought  he  should  prose- 
cute him  for  perjury ;  held,  that  these  words  were 
actionable  as  imputing  the  crime  of  perjury. 

The  witness  brought  an  action  for  the  above 
words-:  and  declared  in  his  first  count,  that  the  de- 
fendant said  "  you  are  perjured ;  and  I  will  put  you 
into  the  State  Prison  ;"  in  the  second,  "he  has  sworn 
false,  and  perjured  himself ;  and  I  will  put  him  into 
the  State  Prison  ;"  in  another,  "he  swore  to  an  ab- 
solute falsehood,  and  has  perjured  himself ;"  held, 
that  the  proof  did  not  support  either  of  these 
counts. 

In  slander,  the  words  must  be  proved  as  laid,  and 
it  is  not  sufficient  to  prove  equivalent  words-  Words 
to  the  same  effect  are  not  the  same  words. 

The  plaintiff  need  not  prove  all  the  words  on  the 
record,  but  he  must  prove  so  much  of  them  as  will 
be  sufficient  to  sustain  his  cause  of  action. 

The  words  in  which  the  slander  is  conveyed,  must 
be  stated  in  the  declaration  and  substantially 
proved. 

Citations— 9  East,  93;  3  Cow.,  231;  8  Johns.,  74;  2 
Phil.  Ev.,  97  ;  2  East,  434,  438 ;  Bull.  N.  P.,  5 ;  4  T.  R., 
218 ;  8  T.  R.,  150 ;  3  Maule  &  S.,  110 ;  8  Johns.,  75.  * 

a  LANDER,  tried  at  the  Cayuga  Circuit,  Sept. 
O  9,  1824,  before  Throop,  Circuit  J. 

On  the  trial,  the  plaintiff  abandoned  all  the 
parts  of  his  declaration,  except  those  in  which 
the  defendant  was  alleged  to  have  charged  him 
with  having  committed  perjury. 

The  words  charged  in  the  first  count  were, 

NOTE.— Slander—  Charge  of  perjury— Words,  charg- 
ing an  indictable  offense,  are  actionable  per  se.  See 
Hopkins  v.  Beedle,  1  Cai.,  347,  note ;  Martin  v.  Stil- 
well,  13  Johns.,  275,  note.  See,  generally.  Moody  v. 
Baker,  ante,  p.  351,  note,  and  other  notes  there  cited. 
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"you  are  perjured,  *and  I  will  put  you  [*514 
into  the  State  Prison  ;"  in  the  second,  "he  has 
sworn  false,  and  perjured  himself,  and  I  will 
put  him  into  the  State  Prison  ;"  in  the  fourth, 
"he  swore  to  an  absolute  falsehood,  and  hehas 
perjured  himself." 

The  only  proof  of  speaking  the  words  was 
by  E.  Branch,  a  witness  for  the  plaintiff,  who 
testified  that  he  was  present  at  an  examination 
for  felony,  before  G.  Morse,  Esq. ,  a  justice,  on 
which  the  plaintiff  was  sworn  as  a  witness. 
That  while  testifying,  the  defendant  inter- 
rupted and  contradicted  him,  and  told  him  it 
was  not  so.  That  the  defendant  was  particu- 
lar in  requiring  Morse  to  keep  the  minutes  of 
the  plaintiff's  testimony,  and  demanded  them 
afterwards.  He  thought  the  plaintiff  said,  he 
wanted  them  to  prosecute  for  perjury  ;  that  it 
carried  that  idea  to  him.  The  witness  after- 
wards had  a  conversation  with  the  defendant, 
relative  to  the  plaintiff's  testimony,  in  which, 
he  thought,  the  defendant  told  him,  and  that 
he  thought  he  should  prosecute  the  plaintiff 
for  perjury. 

Morse,  the  justice,  was  sworn  for  the  plaint- 
iff, and  testified  that  the  defendant  called  on 
him  for  his  minutes,  and  said  he  wanted  them 
to  go  to  some  lawyer,  to  prosecute  the  plaintiff. 

The  defendant  moved  for  a  nonsuit,  on  the 
ground  that  the  declaration  of  the  defendant, 
that  he  thought  he  should  commence  a  suit 
for  perjury,  against  the  plaintiff,  did  not  sup- 
port the  charge  of  perjury,  or,  at  all  events, 
that  it  did  not  support  the  charge  as  laid  in  the 
declaration.  The  judge  overruled  the  motion 
and  charged  the  jury,  that  if  they  were  satisfied 
that  the  defendant  said  that  he  should  com- 
mence a  suit  against  the  plaintiff  for  perjury, 
it  amounted  to  a  charge  of  perjury,  and  would  • 
entitle  the  plaintiff  to  recover.  To  this  opinion 
and  charge  the  defendant  excepted.  Verdict 
for  the  plaintiff. 

A  motion  was  now  made,  in  behalf  of  the 
defendant,-  for  a  new  trial. 

Mr.  F.  G.  Jewell,  in  support  of  the  motion, 
cfted  Cro.  Eliz.,  279  ;  7  Taunt.,  431  ;  3  Cow., 
231  ;  1  Bulst.,  40  ;  Hob.,  *177  ;  4  Rep.,  [*515 
15  a,  to  show  that  the  words  proved  were  not 
actionable  ;  and  to  show  that  if  actionable, 
they  did  not  support  the  declaration,  he  cited 

3  Maule  &  S.,  110  ;  2  East,  434  ;  8  T.  R.,  150  ; 

4  Id.,  217. 

Mr.  J.  Hussey,  contra,  cited  8  Johns.,  75. 

Several  points  were  also  made  by  the  defend- 
ant's counsel,  which  did  not  appear  upon  the 
bill  of  exceptions  to  have  arisen  at  the  trial. 

Curia,  per  SUTHERLAND,  J.  The  words 
proved  are  actionable.  They  are  calculated  to 
convey  to  the  mind  of  an  ordinary  hearer,  the 
imputation  upon  the  plaintiff  of  the  crime  of 
perjury.  In  Roberts  v.  Camden,  9  East,  93,  the 
words  were,  "  he  is  under  a  charge  of  prosecu- 
tion for  perjury.  G.  Williams  had  the  Atty- 
Gen.'s  directions  to  prosecute  for  perjury." 
Upon  a  motion  in  arrest  of  judgment,  these 
words  were  held  to  amount  to  a  charge  of  per- 
jury ;  that  being  the  plain  and  popular  sense  in 
which  the  hearers  would  naturally  understand 
them.  All  the  cases  are  there  considered  And 
vide  Goodrich  v.  Wolcott,  3  Cow.,  231,  and  the 
cases  there  cited;  and  Miller  v.  Miller,  8  Johns., 
74. 
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But  the  words,  as  proved,  do  not  support  the 
declaration.  They  must  be  proved  substantially 
as  stated.  All  the  words  need  not  be  proved; 
but  it  is  enough  to  prove  some  material  part  of 
them.  The  rule  is  correctly  stated  in  2  Phil. 
Ev. ,  97  :  "  The  words  which  are  proved,  must 
be  proved  as  laid  ;  and  it  will  not  be  sufficient 
to  prove  equivalent  words  of  slander.  Words 
to  the  same  effect  are  not  the  same  words.  The 
plaintiff  need  not  prove  all  the  words  on  the 
record  ;  yet  he  must  prove  so  much  of  them  as 
will  be  sufficient  to  sustain  his  cause  of  action." 
(2  East,  434,  438  ;  Bull.  N.  P.,  5;  4  T.  R,  218; 
8  T-  R-,  150.)  The  words  in  which  the  slander 
was  conveyed,  must  be  stated  in  the  declara- 
tion ;  and  it  must  be  substantially  proved. 
Cook  v.  Cox,  3  Maule  &  S.,  110.  In  Miller  v. 
Miller,  8  Johns.,  75,  the  court  say,  it  is  now 
sufficient  to  prove  the  substance  of  the  word  ; 
516*]  and  the  sense  as  well  as  manner  *must 
be  the  same.  There  the  substantial  words 
charged  to  have  been  spoken  were  proved, 
though  not  all  the  words  charged. 

The  other  points  made  by  the  defendant's 
counsel  do  not  properly  arise  in  this  case.  This 
is  a  bill  o  f  exceptions,  simply  presenting  the 
question,  whether  the  judge  erred  in  refusing 
to  nonsuit  the  plaintiff,  and  in  his  charge  to  the 
jury.  I  am  of  opinion  that  he  did  err  in  these 
respects.and  that  a  new  trial  should  be  granted. 

New  trial  granted. 

Cited  in— 1  Wend.,  509 ;  8  Wend.,  577;  11  Wend.,  39; 
15  Wend.,  339 ;  3  Barb.,  633 ;  51  Barb.,  394 ;  Abb. 
Adm.,  543 ;  55  Mo.,  358 ;  24  Am.  Dec.,  98. 


LOBDELL  *.  HOPKINS. 

Note  Payable  in  Specific  Articles — Time   and 
Place — Demand. 

A  note  payable  in  specific  articles,  without  men- 
tioning day  or  place,  is,  in  law,  payable  on  demand; 
and  a  special  demand  is  necessary. 

A  note  thus  payable  in  farm  produce,  should  be 
demanded  at  the  farm  of  the  debtor. 

A  note  thus  payable  in  merchandise.or  manufact- 
ures, should  be  demanded  at  the  store  of  the  mer- 
chant or  the  shop  of  the  manufacturer. 

Citations— 1  Root,  309 ;  5  T.  R.,  409 ;  6  Mass.,  310 ; 
Tayl.  N.  C.,  149 ;  Chipm.  Tr.,  49. 28,  29. 

ON  certiorari,  from  the  Justices'  Court  of  the 
City  of  Albany.  Lobdell  sued  Hopkins  in 
the  court  below,  on  the  following  instrument 
in  writing,  signed  by  the  defendant  :  "  Mos- 
cow, 29th  August,  1817.  I  certify  that  on  the 
settlement  made  with  Amos  H.  Arnold,  Noble 
Lobdell  and  Caleb  Lobdell.  on  a  contract  with 
them,  or  some  of  them,  for  a  job  of  clearing, 
there  remained  a  balance  due  said  Caleb  Lob- 
dell, of  thirty-five  dollars  y^j,  payable  in  farm 
produce,  at  the  market  price,  according  to  said  , 
contract."  Thedefendant,  at  the  trial, admitted 
the  execution  of  this  paper  ;  and  the  plaintiff 
admitted  that  the  defendant  at«the  time  of  the 
execution  was  a  resident  of  Moscow,  in  Liv- 
ingston Co. ;  and  that  he  resided  there  until 
June,  1822,and  owned  a  farm  there.  The  court 
below  gave  judgment  for  the  defendant. 

The  main  question  now  raised  was,  whether 
it  was  necessary  actually  to  demand  the  farm 
produce  mentioned  in  the  contract  of  the  de- 
fendant, before  bringing  the  action  below;  and, 
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Mr.  J.  T.  B.  Van  Vechten,  for  the  plaintiff 
in  error,  contended  that  it  was  not ;  and  he 
cited  5  Johns.,  119  ;  7  Johns.,  461. 

Mr.  S.  M.  Hopkins,  contra.  It  is  admitted 
that  if  a  man  engage  to  deliver  a  horse,  or  other 
article  worth  so  much,  at  *a  given  time  [*5 1 7 
and  place,  nothing  is  left  to  either  party.  Both 
parties  are  apprised,  by  the  contract,  of  the 
time,  place  and  manner  of  its  execution.  Each 
will  be  prepared  accordingly.  But  if  neither 
time,  place,  nothing  is  determinate,  they  re- 
main to  be  fixed  by  the  election  of  one  party  or 
the  other  ;  and  the  rights  of  each  must  be  fixed 
with  a  due  regard  to  the  nature  of  the  case.  It 
may  not,  at  the  date  of  such  a  note  as  this,  be 
the  season  to  pay  in  farm  produce.  All  such 
contracts  are  presumed  to  be  in  favor  of  the 
debtor.  (Chip.  Cont.,  35,  citing  Poth.  Ob.,  No. 
497.)  A  contract  payable  in  portable  specific 
articles,  at  a  day  certain,  not  at  any  specified 
place,  are  payable  at  the  creditor's  residence  ; 
but  "  not  so  as  to  specific  articles  which  can- 
not attend  the  person  of  the  debtor.  They  are 
supposed  to  be  at  the  debtor's  place  of  resi  - 
dence  ;  and  the  creditor  must,  therefore,  de- 
mand the  payment."  (Chip.  Cont.,  25,  28.)  In 
the  case  of  a  merchant  or  mechanic,  who  gives 
an  engagement  to  pay  in  merchandise,  or  in  his 
manufactures,  the  shop  of  the  debtor  is  the 
place  of  payment.  (Id.,  28-30.)  And  there  must 
be  a  demand  at  his  place  of  residence.  (Id  49.) 
By  the  French  law,  wherever  anything  inde- 
terminate is  promised,  it  must  be  demanded, 
and  is  deliverable  at  the  domicil  of  the  debtor. 
(Poth.  Ob.,  pt.  3,  ch.  1,  No.  513.)  At  No.  512, 
Pothier  puts  the  case  of  a  determinate  thing, 
payable  at  a  fixed  place,  in  which  he  says  the 
thing  is  to  be  delivered  at  the  place  where  it  ex- 
ists. He  quotes  the  civil  law  to  this  effect ; 
and,  in  giving  an  example,  mentions  a  crop  of 
wine  in  his  repository.  Now,  farm  produce  is, 
presumptively,  on  a  farm,  and  has  locality  at- 
tached to  it,  as  well  as  the  produce  of  a  vintage. 

Curia,  per  SAVAGE,  Ch.  J.  On  the  merits, 
the  only  question  is,  was  a  demand  necessary 
before  action  brought? 

The  note  declared  on  refers  to  another  con- 
tract, which,  if  produced,  might  have  shown  a 
timejand  place  of  payment  and,  perhaps,  a  spe- 
cific mode;  but  the  note,  unexplained,  amounts 
to  a  note  payable  in  specific  articles  without 
time  or  place  ;  and  the  want  of  timo  renders  it 
payable  on  demand.  On  such  u  note  a  special 
demand  is  necessary.  * Smith  v.  /xvir-  [*518 
enmwrth,  1  Root,  209  ;  Bach  v  Oven,  5  T.  R., 
409;  Chandler  v.  Windthip,  6  Mass.,  310  ;  Ben- 
ner»  v.  Krs.  of  Howard,  Taj'l.  N.  C. .  149. 

The  question  has  also  been  examined,  by  the 
counsel  for  the  defendant,  where  this  demand 
should  be  made.  Mr.  Chipmim  in  his  valuable 
treatise,  says  :  "If  the  note  be  payable  in  spe- 
cific articles,  on  demand,  and  no  place  of  pay- 
ment be  designated,  the  debtor's  place  of  resi- 
dence is  the  place  of  payment,  and  the  pay- 
ment must  be  there  demanded."  (('hip.  Tr. ,49, 
and  firle  Id.,  28.  '29.)  This  case  is  analagous  to 
that  of  a  due  bill  without  time  or  place,  given 
by  a  merchant  for  goods,  or  a  mechanic  for 
work.  Surely  the  goods  must  be  demanded  of 
the  merchant  at  his  store,  or  of  the  mechanic 
at  his  shop,  before  a  suit  can  IK-  sustained.  The 
instrument  in  question  is  payable  by  a  farmer 
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in  farm  produce.  Certainly  there  should  have 
been  a  demand  at  the  debtor's  farm. 

Judgment  ajfirmed.(a) 

Cited  in— 4  Wend.,  528 :  5  Wend.,  190;  7  Weud.,  313: 
20  Wend.,  197 :  2  Den.,  147  :  5  Den.,  452 ;  12  Barb.,  158; 
5  Dalv,  76 ;  21  Am.  Dec.,  164,  212 ;  25  Am.  Dec.,  455  (6 
N  H!,  159);  35  Am.  Dec.,  494  (11  N.  H.,  256);  40  Am. 
Dec.,  59 ;  22  Am.  Rep.,  332  (27  Ohio  484). 

(a)  Where  a  contract  is  made  for  the  delivery  of 
property,  and  the  debtor  has  a  known  place  of  resi- 
dence within  the  State,  a  demand  of  the  property 
must  be  made  there.  Chambers  v.  Winn,  Prin.  Dec., 
Ky.,  192.  On  contracts  for  the  delivery  of  property, 
where  no  place  is  expressed,  the  usual  residence  of 
the  obligor  is  the  place  of  performance ;  and  where 
no  place  is  named,  and  the  property  is  to  be  deliv- 
ered on  request,  a  special  request  at  the  obligor's 
residence  must  be  averred.  Wilmouth  v.  Patton,  2 
Bibb.  Ky.,  280.  Where  one  contracts  to  deliver  spe- 
cific articles  on  demand,  he  should  be  always  ready 
at  his  dwelling-house  or  place  of  business.  If  he  be 
absent,  a  demand  of  his  wife  has  been  held  sufficient. 
Mason  v.  Briggs,  16  Mass.,  453. 


519*]  *BEEKMAN  AND  ELMENDORF 
SATTERLEE. 

Practice — Capias  ad  Respondendum  to  save  Stat- 
ute of  Limitations  —  Pleading  —  Variance  — 
Amendments. 

A  capias  ad  respondendum  to  save  the  Statute  of 
Limitations  is  mere  matter  of  form,  and  may  be  de- 
livered to  the  sheriff  with  instructions  to  return  it 
in 'it  eat. 

If  it  be,  by  mistake,  issued  in  favor  of  the  plaint- 
iff, as  executor,  and  the  pluries  be  in  the  plaintiff's 
individual  character,  semtile,  this  is  no  objection. 

But  if  otherwise,  the  first  capias  may  be  amended, 
even  after  verdict. 

The  course  at  the  circuit  is  for  the  jury  to  find  the 
facts  in  issue ;  but  where  a  party  puts  matter  in  is- 
sue which  is  not  material,  though  the  jury  find 
against  him,  contrary  to  evidence,  this  is  no  ground 
for  a  new  trial. 

Citations— 2  Saund..  63,  n.  6 ;  2  Salk.,  420 ;  6  T.  R., 
617 ;  12  Johns.,  430 ;  8  T.  R.,  416 ;  5  T.  R.,  402 ;  3  Wils., 
61, 141 ;  2  Bl.,  722 ;  1  Bos.  &  P.,  384. 

A  SSUMPSIT  against  the  defendant  as  in- 
li  dorser  of  a  promissory  note  to  the  plaint- 
iffs, tried  at  the  Albany  Circuit,  Oct.  11,  1823, 
before  Duer,  Circuit  j" 

The  note  was  for  $500,  dated  Aug.  29, 1815, 
and  payable  6  months  after  date.  The  decla- 
ration also  contained  the  money  counts. 

The  plea  was  non  accremt  infra  sex  annos. 
Replication,  that  within  six  years  after  the 
plaintiffs'  causes  of  action  accrued,  viz. :  Aug. 
18,  1821,  at,  &c.,  the  plaintiff  s  sued  and  prose- 
cuted out  of  this  court  a  certain  writ  called  a 
capias  ad  respondendum,  directed  to  the  Sheriff 
of  the  City  and  County  of  Albany,  by  which 
he  was  commanded  to  take  the  defendant,  if, 
«fec.,  and  him,  &c.  So  that,  &c.,  at  the  Acad- 
emy in  the  Town  of  Utica,  on  the  3d  Monday  of 
Oct.  then  next,  to  answer  unto  the  plaintiffs, 
executors  of  the  last  will  and  testament  of  Jer- 
emiah Van  Rensselaer,  deceased,  in  a  plea  of 
trespass  ;  and  also  to  a  bill  of  the  plaintiffs 
against  the  defendant  of  $1,000,  upon  prom- 
ises, according,  &c.,  which  writ,  afterwards, 
and  before  the  day  of  the  return  thereof,  to 
wit  :  Oct.  10,  1821,  at,  &c.,  was  delivered  to 
the  then  Sheriff  of  the  City  and  County  of  Al- 
bany, in  due  form  of  law  to  be  executed  ;  at 
which  day,  that  is  to  say,  on  the  3d  Monday 
of  Oct.,  1821,  being  the  day  of  the  return,  be- 
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fore,  &c.,  to  wit :  at  the  Academy,  &c.,  came 
the  plaintiffs,  by  B.  F.  B.,  their  attorney,  and 
offered  themselves  against  the  defendant ;  and 
the  Sheriff  of  the  City  and  County  of  Albany, 
to  wit :  C.  V.  A.,  Esq.,  at  that  day  returned 
upon  the  writ,  to  the  court,  that  the  defend- 
ant was  not  found  in  his  bailiwick  ;  nor  did 
the  defendant  come,  or  appear  in  the  court, 
before,  &c. ,  according  to  the  exigency  of  the 
writ  ;  whereupon,  the  plaintiffs  prayed  an- 
other writ  out  of  the  same  court,  to  be  directed 
to  the  Sheriff  of  the  City  and  County  of  Al- 
bany, in  form  aforesaid ;  and  it  was  granted 
to  them,  returnable  before  the  justices  afqre- 
said,  *at  the  same  court,  at  the  Capitol  [*52O 
in  the  City  of  Albany,  on  the  1st  Monday  of 
Jan.,  then  next,  for  the  defendant  to  answer 
unto  the  plaintiffs,  in  the  plea  aforesaid,  the 
same  day  was  given  to  the  defendant,  there, 
&c. ;  at  which  day  ;  that  is  to  say,  on  the  first 
Monday  of  Jan.,  being  the  day  of  the  return, 
&c.,  before,  &c.,  at,  &c.,  and  offered,  &c.,  and 
the  sheriff  of,  &c.,  did  not  send  the  last  men- 
tioned writ ;  nor  did  he  do  anything  therein  ; 
nor  did  the  defendant  come  or  appear  in  the 
court,  &c..before,&c., according,  &c.  Where- 
fore the  plaintiffs  prayed,  &c.  (And  so  plead- 
ing the  capias  continued  through  May  Term, 
August  Term,  October  Term,  1822,  to  the  first 
Monday  of  January  Term,  1823.)  Whereup- 
on the  plaintiffs  prayed  another  writ  out  of 
the  same  court  to  be  directed  to  the  Sheriff  of 
the  City,  &c  ,  of  Albany,  in  form  aforesaid  ; 
and  it  was  granted  to  them,  returnable,  &c., 
on  Saturday,  Jan.  18,  then,  instant,  for  the  de- 
fendant to  answer,  &c.,  the  same  day,  &c.  at 
which  day  ;  that  is  to  say,  Jan.  18,  &c.,  being 
the  return  day,  &c.,  at,  &c. ;  and  the  defend- 
ant by  H.  B.,  his  attorney,  also  came,  accord- 
ing to  the  exigency  of  the  last  mentioned  writ; 
and  the  plaintiffs  offered  themselves  on  the 
same  day  against  the  defendant  in  the  plea 
aforesaid,  as  by  the  record  and  proceedings 
thereof,  remaining  in  the  same  court,  &c.,  be- 
fore, &c.,  more  fully,  and  at  large  appears. 
That  these  writs  were  so  prosecuted,  with  in- 
tent to  implead  the  defendant  upon  and  for 
the  causes  of  action  in  the  declaration  men- 
tioned ;  and  to  cause  him  to  appear  in  the  said 
court  here,  and  upon  his  appearance  to  declare 
against  him,  for  the  several  causes  of  action, 
&c. ;  that  according  to  that  intent,  they  after- 
wards, to  wit :  in  the  Term  of  January,  to 
wit:  on  Saturday,  Jan.  18,  1823,  exhibited  their 
bill,  and  declared  therein  against  the  defend- 
ant as  aforesaid,  to  wit  :  at,  &c. ;  that  the 
plaintiffs'  causes  of  action  in  their  declaration, 
&c. ,  did  accrue  to  the  plaintiffs  within  six 
years  next  before  the  issuing  of  the  first  men- 
tioned writ,  &c. ,  in  manner  and  form,  &c., 
and  that  the  several  causes  of  action  in  their 
declaration  mentioned,  and  those  for  which 
the  writs  issued,  were  and  are  one  and  the 
same,  and  not  other  or  divers  ;  and  that  the 
parties  are  the  same. 

*Rejoinder,  that  the  writ  first  men-  [*521 
tioned  was  not  delivered  to  the  sheriff  to  be 
executed  in  manner  and  form  as  the  plaintiff 
alleged  ;  and  was  not  sued  and  prosecuted  by 
the  plaintiffs  against  the  defendant,  with  in- 
tent to  implead  the  defendant,  upon  and  for 
the  several  supposed  causes  of  action  in  the 
declaration  mentioned,  and  to  cause  him  to  ap- 
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pear,  and    upon    his    appearance   to  declare  I  matter  was  urged  at  the  circuit  on  the  ground 


against  him  for  the  said  several  supposed  causes 
of  actions,  &c.,  in  manner,  &c. 

On  the  trial, the  plaintiffs  produced  ihecapias 
with  the  return  set  forth  in  the  replication, 
and  proved,  by  the  plaintiffs'  attorney,  that  it 
was  issued  on  the  note  in  question,  for  the 
purpose  of  saving  the  Statute  of  Limitations  ; 
and  that  it  was  returned  and  filed  in  the  Al- 
bany clerk's  office,  Oct.  16,  1821. 


that,  in  point  of  evidence,  the  replication  was 
not  sustained.  If  the  continuance  be  imper- 
fect, we  are  entitled  to  relief  in  one  view  or 
the  other. 

The  plaintiffs  did  not  sustain  the  issues 
taken  by  the  rejoinder.  It  lay  with  them  to 
prove  the  intent  with  which  the  writ  issued. 
They  held  the  affirmative.  But  whether  this 
be  so  not,  the  defendant  negatived  the  intent 


the  effect  of  the  Statute  of  Limitatidns. 
objection  was  overruled. 


This 


The  defendant's  counsel  then  moved  for  a 


The  defendant's  counsel  objected,  that  it  be-    in  the  very  terms  of  the  rejoinder ;  and  the 
ing  issued  by  the  plaintiffs  in  their  representa- '  verdict  is  against  evidence, 
tive  character  as  executors,  and  this  suit  being       The  intent  was  matter  of  substance.     The 
in  (heir  own  right,  it  would  not  support  the  j  statute  requires  that  all  actions  should  be  corn- 
subsequent  process,  so  as  to  save  them  from    menced,  and  all  process  sued  out  within  six 

years.  Is  suing  out  process,  with  intent  not  to 
have  it  served,  the  commencement  of  an  action? 
The  process  should  go  with  the  opposite  intent 
nonsuit,  on  the  ground  that  the  plaintiffs  had  !  *with  the  view  of  bringing  the  defend-  [*523 
not  made  out  the  facts  affirmed  in  the  replica-  ant  into  court.  What  can  the  defendant  other- 
tion,  and  upon  which  issue  was  taken  by  the  wise  know  of  it?  What  good  does  it  do?  What 
rejoinder.  The  judge  overruled  this  objec-  purpose  does  it  effect  ?  The  statute  is  a  dead 
tion,  also,  and  decided  that,  from  the  facts  letter,  if  it  can  be  avoided  in  this  way.  If  the 
proved.it  was  to  be  intended  that  the  writ  suit  be  bonafide,  it  is  an  act  of  diligence,  which 
was  issued  with  intent  to  be  executed.  |  we  agree,  should  save  the  plaintiffs'  rights. 

The  defendant's   counsel    then    offered   to  ;  Quieting  estates,  and  avoiding  suits,  are  the 


prove  that  the  writ  was  not  issued  with  intent 
that  the  same  should  be  actually  served  on  the 
defendant.  This  testimony  was  objected  to 
by  the  plaintiff's  counsel  as  immaterial  and  ir- 
relevant, but  was  admitted  by  the  court,  sub- 
ject to  the  exception. 

The  defendant  then  called  J.  Colvin,  the  un- 
der-sheriff  of  Albany,  who  swore  that  the  writ 
was  delivered  to  him  at  the  time  indorsed 
upon  it,  Oct.  10,  1821,  by  the  attorney  in  his  of- 
fice, who  said  it  was  merely  to  save  the  statute, 
and  he  did  not  wish  it  served  ;  and  therefore 
the  witness  made  no  effort  to  serve  it,  and  it 
was  not  served.  The  plaintiff's  attorney  re- 
quested him  to  return  it  not  found,  which  was 
done,  in  consequence  of  these  instructions. 
522*]  *It  was  admitted  by  the  plaintiff's 


objects  of  the  statute.  These  objects  are  ex- 
pressly recited  in  the  English  Act.  Laws  are 
made  to  subserve  the  vigilant ;  not  the  indolent. 

The  precedents  all  contain  the  averment  that 
the  writ  was  issued  with  intent  to  be  served  ; 
and  the  cases  hold  that  this  should  be  so.  (2 
Burr.,  950,  961  ;  2  Chit.  PI.,  598,  606  ;  1  Wils., 
141  ;  1  Lill.  Ent.,  32  ;  3  Went.  PI.,  203  ;  Id., 
178  ;  3  Johns.  Cas.,  145;  17 Id.,  65;  18 Id.,  14; 
2  Sell.,  343.)  The  case  in  Wilson  was  one  of 
tender.  Would  this  writ  be  an  answer  to  a  plea 
of  tender  ?  One  of  the  cases  cited  is  of  an  es- 
cape. Is  the  court  prepared  to  overturn  the 
whole  doctrine  on  that  subject  ? 

Messrs.  B.  F.  Butler  and  8.  A.  Foot,  contra. 
The  replication  does  not  aver  the  intent,  that 
the  writ  should  be  served.  "  To  be  executed 


counsel  that  the  defendant  lived  in  Albany,  j  in  due  form  of  law,"  refers  to  the  manner  of 
and  was  at  home  while  the  writ  was  in  the  i  execution.  The  rejoinder  goes  beyond  this, 
sheriff's  hands.  The  defendant's  counsel  then  '  and  denies  the  intent  that  it  was  to  be  served, 
contended  that  the  defendant  had  fully  proved  j  This  should  be  rejected,  and  the  issue  confined 
what  he  had  alleged  in  his  rejoinder,  and  that  j  to  the  fact  which  the  replication  contained . 
on  the  second  issue  joined  in  the  cause,  the  Nothing  more  could  be  put  in  issue, 
jury  ought  to  find  for  the  defendant.  That  if  The  variance  was  not  material,  even  if  it  had 
the  rejoinder  was  bad,  the  plaintiff  ought  to  I  been  taken  advantage  of  in  season.  (2  W.  BL, 
have  demurred.  The  question  of  law  was  not  !  1131-1133.)  The  court  would  not  haveset  aside 
then  to  be  decided;  but  the  jury  must  find  the  the  proceedings,  but  only  have  discharged  the 
facts  put  in  issue.  defendant  on  common  bail.  (1  Archb.  Pr. .  59; 

The  judge  charged  the  jury,  that  the  plaint- \  Dunl.  Pr.,  239,  240,  and  note  ;  Barn.,  494  ;  2 
iffs  had  maintained  the  second  issue  in  the!  W.  BL,  722;  4  Burr.,  2417,  2418;  8T.  K..  416.) 
cause  ;  that  the  facts  proved  by  the  defendant  i  But  it  is  now  too  late  to  take  advantage  of  the 
were  immaterial,  and  they  ought  to  find  for  J  defect,  if  it  be  one  (Dunl.  Pr. .  332  iiud  note; 
the  plaintiffs  on  both  issues.  The  jury  found  j  1  Sell.,  100  ;  2  Johns.,  365  ;  12  Id.,  430.)  The 
accordingly  $785.35  for  the  plaintiffs.  |  words  "executors,  &c.,"  may  be  rejected  as 

Exceptions  were  taken  to  the  several  opin-  surplusage.  The  plaintiffs  are  not  described 
ions  expressed  by  the  judge;  and  it  was  agreed  |  as  executors  in  the  ac  etitim,  where  the  true 
that  either  party  might  turn  the  case  into  a  ,  cause  of  action  is  to  be  looked  for.  The  first  is 


bill  of  exceptions. 
Mr.    II.  Bleaker. 


for   the    defendant,   now 


mere  form.  (1  Dunl.  Pr.,  122  ;  1  Sell..  81,  and 
the  cases  cited  bv  these. )  At  any  rate,  the  court 


moved  in  arrest  of  judgment,  or  for  a  new  ]  will  now  amend*  the'writ,  ordering  the  n- pre- 
trial.  He  said  that  process  issuing  in  a  special  i  sentative  'character  to  be  stricken  out.  [*rt24 
could  not  be  pursued  in  a  general  charncter.so  '  as  they  would  in  the  first  instance.  (1  U.  L. , 


as  to  save  the  statute.  (1  Chit.  PL,  254,  255  ; 
1  Dunl.  Pr.,  239.  240  ;  1  Tidd.  403  ;  4  T.  It, 
402  ;  8  Wils.,  61  ;  2  Saund.,  63.  64,  note  6  ) 
The  replication  is,  therefore,  defective,  and 


117,  sec.  6  ;  18  Johns .,  5P  ;  2  Dunl.,  702,  and 
the  coses  t  here  cited;  2  W.  BL,  1133;  12  Johns., 
430. 

The  writ  was  delivered  to  be  executed.     A 


the  judgment  should  be  arrested. 
COWEN  5. 


The  same  i  delivery,  for  the  purpose  of  bavin] 


it  returned 
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non  est,  is  a  delivery  for  the  purpose  of  execu- 
tion, within  the  Words  and  meaning  of  the 
statute.  It  is  enough  that  the  writ  is  issued 
and  returned  to  the  proper  office  within  the  six 
years.  Process,  by  which  the  statute  is  to  be 
avoided,  is  to  be  considered  in  a  two  fold  view. 
If  only  one  capias  is  issued,  which  is  served,  it 
may  be  material  to  inquire  into  the  intent  with 
which  it  was  delivered,  provided  it  was  issued 
before, but  served  after  the  lapse  of  the  six  years. 
It  is  material,  in  such  a  case,  to  see  that  it  was 
delivered  in  good  faith.  Another  case  is, where 
a  writ  is  delivered  as  a  mere  matter  of  form, to 
enable  the' party  to  go  on  at  a  subsequent  pe- 
riod. There  the  intent  to  have  it  served  is  not 
material.  (2  Sell.,  343.)  This  should  not  startle 
because  it  is  a  fiction.  Fictions  are  abundant 
in  the  law.  Ejectment  is  a  fiction  throughout. 
Trover  is  another.  In  sci.  fa.  nothing  is  more 
usual  than  to  procure  returns  of  nthil  upon  ex- 
press instruction.  And  the  same  thing  may  be 
said  of  a  capias  to  avoid  the  statute.  (Cowen 
Treat.,  467  ;  3  T.  R,  662  ;  6  Id.,  617  ;  7 Mod., 
5.)  It  is  evidence,  according  to  the  forms  of 
law,  that  the  plaintiff  will  not  acquiesce  in  the 
barring  of  his  debt.  The  lis  pendens  is  notice 
to  the  defendant.  This  is  the  very  common 
case  of  a  capias  returned  non  est,  and  a  con- 
tinuance by  vice  comes  non  misit  breve — the 
whole  of  which  is  fiction  and  matter  of  form. 
The  very  existence  of  the  intermediate  process 
is  mere  fiction.  The  issue  here  presents  the 
simple  question,  whether  the  process  issued  for 
the  same  cause  of  action  is  that  mentioned  in 
the  declaration.  If  the  argument  against  us  is 
to  prevail,  the  long  settled  practice  will  be 
overthrown,  and  important  rights  destroyed. 
The  defendant  cannot  complain.  Is  there  any 
doubt  that  a  capias  may  go  to  a  foreign  county, 
where  the  defendant  is  a  stranger  ?  The  plaint- 
iff is  not  confined  to  one  county  more  than 
another.  Had  we  issued  our  process  to  Erie, 
with  instructions  to  serve  it,  no  one  would  pre- 
525*]  tend  that  we  could  *not  have  continued 
it.  And  what  is  the  difference  between  pre- 
venting a  service  in  that  way  and  any  other  ? 

Mr.  Bleecker,  in  reply.  I  did  not  suppose  any 
human  being  could  understand  the  words,  "fo 
be  executed  in  due  form  of  law,"  in  any  other 
sense  than  to  be  served — to  be  made  effectual 
— to  bring  the  party  into  court.  The  sheriff  is 
bound,  in  the  same  sense,  by  oath,  to  execute 
all  writs  delivered  to  him  for  the  purpose. 
With  the  same  reason,  it  may  be  said  he  is,  by 
oath,  bound  to  return  them  non  est. 

We  could  not  apply  to  set  aside  proceedings 
for  the  variance,  when  the  declaration  agreed 
with  the  writ  which  went  immediately  before  it. 

There  is  nothing  in  the  distinction  set  up 
between  a  single  capias  served,  and  one  or  more 
returned  non  est,  as  to  the  form  of  the  pleading. 
The  precedent  which  I  cited  from  Lill.  Ent., 
32,  was  of  a  plurality  ;  yet  the  same  form  is 
pursued  as  in  the  case  of  a  single  process.  Has 
it  indeed  come  to  this,  th|it  the  Statute  of  Lim- 
itations is  to  be  avoided  by  what  gentlemen, 
and  the  reporter  in  his  treatise  cited  by  them, 
are  pleased  to  call  a  mere  ceremony  ? 

Curia,  per  WOODWORTH,  J.  The  rejoinder 
puts  in  issue  two  facts  :  1.  It  denies  that  the 
writ  was  delivered  to  the  sheriff  to  be  executed. 
2.  That  it  was  sued  out  with  intent  to  implead 
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the  defendant  upon  the  supposed  causes  of  ac- 
tion. 

As  to  the  first,  the  evidence  is  express  that 
the  writ  was  not  delivered  to  be  executed;  that 
is,  to  be  actually  served  on  the  defendant.  As 
to  the  second,  although  not  intended  to  be 
served,  it  was,  nevertheless,  issued  with  intent 
to  implead  the  defendant  in  the  action.  It  was 
to  save  the  Statute  of  Limitations,  on  the  ground 
that  process  had  been  sued  out  before  the  stat- 
ute attached ;  and  being  returned  non  est,  might 
be  continued  down  until  the  defendant  ap- 
peared, and  thus  deprive  him  of  the  benefit  of 
his  plea,  should  it  be  interposed.  The  writ, 
then,  although  not  delivered  to  be  executed, 
must  be  considered  as  delivered  with  the  intent 
to  implead  the  defendant.  And  the  question 
arises,  whether  *a  delivery  of  the  writ,  [*526 
with  direction  not  to  execute  it,  be  a  material 
fact.  The  usual  course  at  the  circuit  is,  for  the 
jury  to  find  the  issue  according  to  the  evidence 
without  regard  to  its  materiality.  If  immate- 
rial, the  party  against  whom  the  verdict  is 
found,  would  be  entitled  to  an  arrest  or  judg- 
ment non  obstante  veredicto.  But,admitting  that 
this  issue  should  have  been  found  for  the  de- 
fendant, there  is  no  sufficient  ground  for  the 
court  to  interfere  and  set  it  aside,  provided  it 
be  immaterial  ;  because  the  defendant  would 
derive  no  benefit,  if  a  new  trial  should  be 
granted.  If,  however,  the  issue  be  material,  a 
new  trial  should  be  granted. 

I  have  not  found  nny  case,  where  the  fact 
that  the  writ  was  delivered  with  directions  not 
to  execute  it  was  the  point  in  issue.  The  gen- 
eral doctrine  seems  to  be  this:  the  plaintiff  may 
reply  a  capias  sued  out  within  time,  and  re- 
turned non  est  inventus  by  the  sheriff  ;  and 
show  that  the  process  was  regularly  continued 
by  vice  comes  non  misit  brew,  to  the  time  of  de- 
claring. (2  Saund.,  63,  note  6  ;  2  Salk.,  420;  6 
T.  R.,  617.)  This  is  considered  a  good  com- 
mencement of  the  suit,  for  the  purpose  of  de- 
feating the  operation  of  the  statute  ;  and  if  so, 
I  do  not  perceive  how  the  principle  can  be  af- 
fected by  giving  the  sheriff  directions  not  to 
make  personal  service  of  the  first  writ.  The 
defendant  is  not  thereby  deprived  of  any  de- 
fense that  he  would  have  had,  independent  of 
such  instructions  given  to  the  officer.  The 
plaintiff  may  thereby  be  subjected  to  greater 
delay,  but  the  defendant  sustains  no  injury.  To 
him  this  fact  is  not  material.  I  am  of  opinion 
that  the  motion  for  a  new  trial  be  denied. 

To  support  the  motion  in  arrest,  the  defend- 
ant contends  that  the  first  capias,  being  issued 
by  the  plaintiffs  in  their  representative  charac- 
ter, cannot  support  the  subsequent  process  and 
proceedings  in  their  own  right.  The  identity 
of  the  cause  of  action,  and  the  issuing  the  first 
writ,  are  put  in  issue.  It  is  true,  in  that  writ 
the  plaintiffs  are  described  as  executors,  and 
declare  in  their  own  right.  If  this  is  irregu- 
lar, after  plea  pleaded  it  was  too  late  to  take 
advantage  of  a  variance  between  the  declara- 
tion and  the  writ.  (12  *  Johns.,  430.)  [*527 
The  proper  course  is,  to  move  the  court  that 
the  defendant  be  discharged  on  common  bail. 
(8T.  R.,416;5\?S.,402;3Wils.,61,  141;  2  Bl., 
722;  1  Bos.  &  P.,  384.) 

From  an  examination  of  the  authorities,  I  am 
inclined  to  the  opinion  that  the  variance  did 
not  entitle  the  defendant  to  anything  more  than 
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to  be  relieved  on  filing  common  bail.  If,  how- 
ever, the  objection  can  now  be  properly  urged, 
it  is  not  too  late,  after  trial,  to  allow  an  amend- 
ment, by  striking  out  the  description  of  the 
plaintiffs  as  executors.  The  doctrine  laid  down 
in  Lionv.  Burtis,  18  Johns.,  512,  is,  that  amend- 
ments, in  furtherance  of  justice,  ought  to  be 
made,  even  after  trial,  as  to  mere  formal  mis- 
takes, arising  from  clerical  errors,  when  the 
substantial  rights  of  one  party  will  be  promot- 
ed by  the  amendment ;  and  the  other  party  is 
no  otherwise  prejudiced,  than  by  depriving 
him  of  a  formal  objection.  I  am  of  opinion 
that  the  motion  in  arrest  be  denied. 
Motions  denied. 

Criticised-  14  Wend..  653. 

Cited  in— 6  Cow.,  473 ;  7  Wend.,  134 ;  14  Wend.,  84. 


OVERSEERS  OF  THE  TOWN  OP 
OWASCO 

v. 

OVERSEERS  OF  THE  TOWN  OF  OSWE- 
GATCHIE. 

Settlement  of  Child. 

The  binding  of  a  child  by  its  mother,  living  the 
father,  he  not  dissenting1,  and  the  child  serving1  two 
years  according  to  the  indenture,  confers  a  settle- 
ment on  the  child. 

Citation— 31  Johns.,  245. 

ON  certiorarifrom  the  General  Sessions  of  the 
Peace  of  the  County  of  St.  Lawrence. 

Two  justices  made  an  order  for  the  removal 
of  the  children  of  Diana,  a  black  woman,  by 
her  husband.  Peters,  from  Oswegatchie  to 
Owasco,  in  St.  Lawrence  Co.  On  appeal  by 
the  Overseers  of  Owasco,  the  General  Sessions 
affirmed  the  order.  It  was  admitted,  on  the 
hearing,  that  Peters  had  never  gained  any  set- 
tlement in  Owasco,  or  elsewhere  in  this  State ; 
that  Diana,  the  mother,  was  born  in  Owasco, 
and  the  order  of  removal  was  made  on  this 
ground,  as  the  residence  of  the  children  would 
follow  that  of  the  mother. 

Daniel  Kellogg  was  sworn  at  the  hearing  be- 
fore the  sessions,  on  the  part  of  the  appellants; 
528*]  and  testified  that  in  the  *fall  of  1804 
or  1805,  Diana,  the  mother,  then  single,  came 
to  reside  with  him  at  Marcellus,  Onondaga  Co., 
where  he  then  and  now  resides.  That  there 
was  a  writing  made  between  the  witness  and 
the  mother  of  Diana,  under  which  she  served; 
but  which  he  had  lost,  and  could  not  find  on 
diligent  search.  The  writing  was  signed  by 
the  mother  of  Diana.  She  had,  at  that  time,  a 
husband  living,  who  did  not  act  in  the  con- 
tract. The  witness  did  not  remember  whether 
the  contract  was  signed  by  him  or  not. 

The  court  below  decided  that  this  contract 
was  not  binding  within  the  statute. 

The  appellants  then  offered  to  prove  that  the 
contract  was  in  the  usual  form  of  an  indenture 
of  apprenticeship,  and  that  Diana  was  bound 
by  it  to  serve  a  term  of  more  than  two  years. 
But  the  court  refused  to  hear  any  parol  evi- 
dence of  the  contents  of  the  contract. 

The  witness  then  stated  that  he  clothed  and 
provided  for  Diana  ;  and  that  she  served  the 
term  specified  in  the  contract ;  that  Elizabeth 
was  the  reputed  wife  of  one  DeWitt ;  but  that 
she  had  absconded,  and  lived  with  a  black  man 
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called  Cuff,  sometime  before  the  birth  of  Dia- 
na ;  that  at  the  time  of  the  binding,  she  lived 
with  Cuff,  who,  though  he  knew  of  it,  did  not 
interfere  with  the  contract ;  nor  did  any  other 
person. 

Mr.  John  Porter,  for  the  plaintiffs  in  error. 

Mr.  B.  Perkins,  contra. 

Curia,  per  SUTHERLAND,  /.  The  court  be- 
low clearly  erred  in  rejecting  the  parol  evidence 
offered,  if  a  valid  indenture  was  shown  to  have 
been  given.  The  objection  was,  that  it  was 
executed  by  the  mother  and  not  by  the  father. 
It  appears  that  at  the  birth  of  Diana  (but  how 
long  before  does  not  appear),  the  mother  lived 
with  a  man  who  was  not  her  husband,  and  con- 
tinued to  live  with  him  when  she  bound  the 
child  to  Kellogg.  She  served  her  time  out  with 
Kellogg,  and  the  father  does  not  appear  ever 
to  have  interfered,  or  manifested  any  disap- 
probation of  the  binding.  The  case  of  0.  of 
Hudson  v.  0.  of  Taghkanac,  *13  Johns. ,  [*529 
245,  is  precisely  in  point.  The  objection  there 
was,  that  the  binding  was  by  the  mother  (the 
father  being  alive),  but  it  was  held  that  the  in- 
denture was  only  voidable  at  the  instance  of 
the  father  ;  and  that  a  binding  by  a  voidable 
indenture,  and  a  service  under  it  for  two  years, 
gives  an  apprentice  a  settlement  in  the  town 
where  he  serves  ;  and  it  is  not  competent  for 
the  town  to  object  to  the  validity  of  the  bind- 
ing. Though  Diana  was  born  in  Owasco,  an 
offer  was  made  of  competent  evidence,  to  show 
that  she  subsequently  acquired  a  settlement  in 
Marcellus.  This  having  been  rejected  by  the 
court  below,  their  order  must  be  reversed. 
Order  reversed. 
Cited  in— 6  Cow.,  659. 


JACKSON,  ex  dem.  HILL,  v.  STREETER. 

Misrecital  of  Judgment  in  Sheriff's  Deed,  not  Ma- 
terial— Defendant  in  Ejectment,  cannot  Ques- 
tion Common  Source  of  Title. 

The  misrecital  of  tho  judgment  in  a  sheriff's  deed 
is  not  material,  provided  it  appear,  in  fact,  that  the 
sale  was  under  a  subsisting  judgment  and  execu- 
tion. 

A  recital  is  no  material  part  of  a  deed. 

But  if  a  recital  of  the  judgment,  in  a  sheriff's  deed 
be  necessary ;  and  it  be  wrong  as  to  the  amount  und 
date  of  the  judgment,  but  right  as  to  the  court,  the 
parties  and  the  test,  and  return  of  the  execution 
which  agree  with  the  judgment,  this  shows  asutfi- 
cient  authority  for  the  sale. 

Where  one  takes  by  descent  as  a  co-heir  and  ten- 
ant in  common,  in  ejectment  by  his  co-heir,  or  one 
claiming  under  him,  he  cannot  show  that  the  ances- 
tor had  no  title. 

Citations— 10  Johns.,  381 :  3  Ch.  Cas.,  101 ;  18  Johns.. 
7 :  9  Johns.,  90 ;  Hob.,  130 ;  Co.  Litt,  352  />. 

~D  JECTMENT,  tried  at  the  Onondaga  Cir- 
Jj  cuit,  Sept.,  1825,  to  recover  the  possession 
of  an  equal  undivided  half  part  of  68  acres  of 
land,  in  the  southeast  corner  of  lot  No.  74,  in 
Camillus. 

The  plaintiff  proved  a  deed  in  fee  for  the 

premises  in  Question,  dated  Sept.  28,  1798,  from 

Josiah    Buck  to  John  Streeter  :  a  quitclaim 

deed  in   fee  from   Amiisa  Hpalding,   Jr.,  and 

Sarah,  his  wife,  dated  Jan.  21,  1819.  of  all  thcii 

!  right  to  the  premises  in  question,  to  Joseph 

j  Streeter  ;  that  John  Streeter  died,  seised  of  the 

I  premises  in  question,  19  or  20  years  before  the 
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trial,  leaving  Joseph  Benjamin  (the  defend- 
ant), Sarah,  the  wife  of  Amasa  Spalding,  Jr., 
and  Joanna,  his  children  and  heirs  at  law;  that 
the  defendant  had  since  possessed  the  prem- 
ises. He  then  proved  a  judgment  against 
Joseph  Streeter  in  a  justice's  court,  rendered 
July  25,  1820,  for,  $28.69,  which  was  tran- 
scribed, &c.,  and  his  interest  in  the  premises 
in  question  sold  on  execution  by  the  sheriff  to 
one  Lombard,  Feb.  27,  1821,  from  whom  the 
lessor  of  the  plaintiff,  redeeming  as  a  junior 
53O*1  judgment  *creditor,  received  a  deed  of 
the  sheriff,  dated  Feb.  17,  1823.  This  deed 
misrecited  the  day  and  amount  of  the  judg- 
ment, viz. :  that  it  was  obtained  July  20,  1820, 
and  amounted  to  $29.72.  But  the  magistrate 
was  rightly  named,  and  the  parties,  with  the 
test  and  return  of  the  execution,  were  rightly 
recited  ;  and  the  judgment  and  execution,  in 
fact,  corresponded  in  all  respects.  It  was  ob- 
jected that  the  variance  was  fatal,  but  the  ob- 
jection was  overruled. 

The  defendant  then  offered  in  evidence  the 
exemplification  of  a  patent  from  the  State  for 
lot  74,  in  Camillus,  to  John  Miles,  dated  July 
9,  1790,  which  was  objected  to  ;  and  the  judge 
decided  that  it  was  not,  in  itself,  evidence  of  a 
title  out  of  the  lessor  of  the  plaintiff.  The  de- 
fendant also  offered  to  show  that  Josiah  Buck 
never  had  any  title,  which  was  also  overruled. 
Verdict  for  the  plaintiff. 

A  motion  was  now  made,  in  behalf  to  the 
defendant,  for  a  new  trial. 

Mr.  J.  It.  iMwrence,  for  the  defendant. 

Mr.  H.  F.  Mather,  contra. 

Curia,  per  SUTHERLAND,  J.  A  competent 
authority  to  make  the  sale  appears,  if  it  was, 
in  fact,  made  under  the  judgment  and  execu- 
tion. That  it  was  so  made,  the  evidence  leaves 
no  doubt.  In  Jackson  v.  Pratt,  10  Johns.,  381, 
the  execution  was  for  £66  14s.  3d.,  and  in  the 
sheriff's  deed  it  was  recited  as  an  execution  for 
£66  14s.  3rf. ,  debt,  and  £1  14*.  costs.  The  court 
say  "the  recital  was  no  necessary  part,  of  the 
deed,  and  a  variance  would  not  be  material, 
nor  affect  the  validity  of  the  sale,  so  long  as 
there  was  existing  a  sufficient  power  to  war- 
rant the  sale."  (3  Ch.  Cas.,  101,  per  Holt,  Ch. 
J.  ;  18  Johns.,  7.)  A  mistake  in  the  recital  of 
a  bond  will  not  vitiate  it.  It  is  not  an  essential 
part  of  the  bond.  (9  Johns.,  90  ;  Hob.,  130  ;  3 
Ch.  Cas.,  101 ;  Co.  Litt.,  352  b.) 

I  do  not  understand  the  judge  as  having  ex- 
cluded the  patent  to  Miles  ;  but  only  as  decid- 
ing that  the  patent  itself,  without  other  evi- 
dence, would  not  show  a  subsisting  title  out 
of  the  lessor  of  the  plaintiff.  In  this,  I  appre- 
531*]  bend,  he  *was  correct.  The  plaintiff 
had  shown  a  deed  for  the  premises  in  question 
from  Buck  to  John  Streeter,  in  Sept.,  1798; 
that  Streeter  went  into  possession  under  the 
deed,  and  continued  in  possession  until  his 
death,  19  or  20  years  before  the  trial,  leaving 
four  children  (the  interest  of  two  of  them  being 
owned  by  the  lessor) ;  and  that  the  defendant, 
Benjamin,  one  of  the  children,  has  been  in  pos- 
session ever  since.  This  was  a  good  adverse 
possession  against  the  patent  granted  in  1790. 

The  evidence  that  Buck,  who  gave  the  deed 
to  John  Streeter,  had  no  title,  was  properly  re- 
jected on  several  grounds.  John  Streeter  was 
the  common  source  of  title  to  both  parties. 
744 


His  children,  there  being  no  will,  are  presumed 
to  have  taken  the  premises  by  descent,  as  ten- 
ants in  common.  It  is  not  for  the  defendant 
to  say  that  the  common  ancestor  had  no  title, 
and  that  his  possession  is  not  as  tenant  in  com- 
mon, but  in  his  own  individual  right. 
New  trial  denied. 

Cited  in— 7  Cow..  19 ;  9  Cow..  193 ;  4  Wend.,  589 ;  8 
Wend.. 680;  11  Wend.,  427;  25  Wend.,  393;  ION.  Y., 
535:  9  Barb.,  227 :  41  Barb.,  81. 


LIVINGSTON  v.  ACKESTON. 

Promise  to  Pay  for  Services  Rendered,  not  Im- 
plied, Where  it  was  Understood  no  Compensa- 
tion should  be  Qitten. 

Where  one  purchased  the  time  of  a  negro  till  he 
was  28,  for  a  valuable  and  full  consideration,  both 
the  negro  and  the  vendee  supposing  that  be  was 
bound  to  serve  that  length  of  time  though  the  ne- 
gro was,  in  fact,  a  freeman,  no  action  lies  at  his  suit, 
against  the  vendee  for  his  services. 

Under  such  circumstances,  the  law  will  not  imply 
a  promise  to  pay  for  the  services. 

Where  work  is  done  by  one  for  the  benefit  of 
another,  with  his  knowledge  and  approbation,  the 
law  will  imply  a  promise  to  pay  for  it,  unless  it  ap- 
pear that  there  was  an  understanding  that  no  com- 
pensation should  be  given ;  but  where  there  is  such 
understanding,  the  law  will  not  imply  a  promise. 

Citations— 3  Johns.,  201 ;  3  Esp.,  4 ;  1  Com.  Cont.,. 
227 ;  12  Johns.,  188. 

ON  ERROR  from  the  C.  P.  of  Columbia. 
The  action  below  was  assumpsit  for  work 
and  labor  by  Ackeston  against  Livingston;  and 
the  verdict  and  judgment  was  for  the  plaintiff, 
on  the  facts  stated  in  the  bill  of  exceptions, 
upon  which  the  writ  of  error  was  founded. 
Those  facts  were,  that  Ackeston,  a  black  man, 
worked  for  Livingston,  from  the  spring  of  1819- 
till  June,  1820,  when  he  sold  him  to  one  Benn. 
That  Livingston  had  bought  him  of  one  Ham, 
as  a  slave  or  servant,  at  $200  ;  and  that  he  was 
to  serve  till  he  was  28  years  old.  That  he  be- 
came dissatisfied  and  procured  Benn  to  pur- 
chase him  of  Livingston.  That  Ackeston  was 
born  of  black  parents,  who  kept  house  and  act- 
ed for  themselves  as  long  ago  as  1798,  in  which 
year  he  was  born.  The  parents  had  before 
*been  slaves  to  one  Dings.  Ham  had  [*532 
also  bought  Ackeston,  as  a  servant,  till  he  was 
28.  He  was  sold  to  Livingston  at  16  years  and 
4  months  old. 

The  counsel  for  the  defendant  below  moved 
for  a  nonsuit,  on  the  ground  that  there  was  no 
contract  to  pay  wages,  and  none  could  be  im- 
plied, between  the  parties.  But  the  motion 
was  overruled. 

Mr.  D.  B.  Tallmadge,  for  the  plaintiff  in  er- 
ror, cited  1  Com.  Cont.,  228,  229;  Alfred  v. 
Marquis  ofFitzjames,  3  Esp.,  3. 

Mr.  C.  BushneU,  contra,  cited  OalfieUv.  War- 
ing, 14  Johns.,  192  ;  4  L.  N.  Y.,  b.  136,  sees.  5, 
6  ;  4  Serg.  &  R.,  426 ;  1  Id.,  23  ;  1  Dall.,  469  ;  2 
Greenl.  ed.  L.  N.  Y.,  88;  9  Johns.,  144;  1  Cow., 
127  ;  1  R.  L.  of '1801,  613  ;  Jacobson  v.  Exrs.  of 
Le  Orange,  3  Johns.,  201  ;  Cook  v.  Rusted,  12 
Johns.,  188. 

Curia,  per  SUTHERLAND,  J.  The  plaintiff, 
upon  the  evidence  in  the  case,  must  be  con- 
sidered as  having  been  a  freeman,  during  the 
period  he  was  in  the  service  of  the  defend- 
ant. But  the  defendant  purchased  him  as  a 
slave  in  perfect  good  faith,  for  a  large  and 
valuable  consideration.  The  plaintiff  sup- 
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posed  himself  to  have  been  a  slave  and,  at  his 
own  request,  was  sold  by  the  defendant  to  a 
person  whom  the  plaintiff  had  induced  and 
procured  to  purchase  him.  There  is  no  pr.e- 
tense  of  an  express  promise,  on  the  part  of  the 
defendant,  to  pay  the  plaintiff  for  his  services; 
and  the  question  is,  whether,  under  the  cir- 
cumstances of  this  case,  such  a  promise  is  to 
be  implied.  No  doubt  the  services  of  the 
plaintiff,  having  been  performed  for  the  bene- 
fit of  the  defendant,  with  his  knowledge  and 
approbation,  the  law  will  imply  a  promise  to 
pay  for  them,  unless  it  appears  they  under- 
stood that  no  compensation  was  to  be  made. 
Jacobson  v.  Exrs.  of  Le  Orange,  3  Johns.,  201. 
In  this  case,  it  clearly  appears  that  such  was 
the  understanding  of  the  plaintiff,  as  well  as 
the  defendant.  The  plaintiff  knew  and  admit- 
ted that  the  defendant  had  purchased  his  time 
until  he  was  28  years  of  age ;  that  he  paid 
533*]  $200  for  it ;  *that  he  was  entitled  to  his 
services.  He  procured  another  person  to  pur- 
chase the  unexpired  term  of  his  services  from 
the  defendant — thereby  admitting  the  defend- 
ant's right  to  sell  it.  The  law,  under  such  cir- 
cumstances, cannot  raise  an  implied  assumpsit. 

The  case  of  Alfred  v.  Fits  Jame»,  3  Esp.,  4, 
is  precisely  in  point.  It  appeared,  in  that  case, 
that  the  plaintiff,  a  colored  man,  came  over 
from  Martinique  with  the  Duchess  of  Fitz 
James,  having  been  born  a  slave  on  an  estate 
belonging  to  her  in  that  Island.  There  was  no 
contract  of  hiring  for  wages  ;  but  a  wkness 
said  the  Marquis  had  been  heard  to  promise 
him  wages.  Ld.  Kenyon  ruled,  that  up  to  the 
time  of  the  promise  to  pay  wages,  the  plaintiff 
could  not  recover,  as  there  was  no  original  con- 
tract of  service  for  wages.  (And  vide  1  Com. 
Cont.,  227.) 

The  case  of  Cook  v.  Rusted,  12  Johns.,  188, 
has  no  analogy  to  this.  There  Cook  purchased 
the  time  of  a  black  girl  from  one  Israel  Pugs- 
ley.  She  did  not,  in  fact,  belong  to  Pugsley. 
but  to  Sarah  Husted,  the  plaintiff;  and  the  ac- 
tion was  brought  by  her  to  recover  the  value 
of  her  services  while  she  lived  with  the  defend- 
ant. Having  shown  the  slave  to  be  hers,  and 
to  have  performed  services  for  the  defendant, 
she  was,  of  course,  entitled  to  be  paid  for 
them,  unless  there  was  something  to  show  the 
parties  understood  no  compensation  was  to 
be  made.  There  was  nothing  of  that  kind  in 
that  case,  or  from  which  it  could  be  inferred. 

Judgment  reverted. 

Cited  in— 14  Wend.,  213;  2  Barb.,  210;  12  Barb.,  477: 
13  Barb..  507:  20  Barb..  391 ;  Tuck.,  29;  22  Cal..  511 : 
39  Mich.,  351 ;  33  Am.  Rep.,  399  (39  Mich.,  345). 
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Dormant  Partner — Not   Liable  for   Pnnhaneit ' 
after  Dissolution,  though  no  Notice  Given. 


NOTE.— Partnerxhip—  Dormant  jmtner  —  Dtaolu- 
timi— Notice. 

Power  of  other  partner*  to  liiml  a  ilitrmant  ixirttitr 
<wwe«  with  his  retirement,  though  no  notico  of  dls-  \ 
solution  is  given.  Davis  v.  Allen,  3  N.  Y.,  1<W;  War-  > 
ren  v.  Ball,  37  111..  76;  Scott  v.  Colmcsricl.  7  J.  J. 
Mtirsh.,  416;   Edwards  v.  McFnll.  5  La.  Ann.,  167;  ; 
Miwill  v.   Merrie,    5  B.  Mon..  108;  IK-ford  v.    Key- 
nolds.  36  Pa.  St..  325 :  Carter  v.  Whalley,  1  B.  &  Ad.. 
11 ;  Heath  v.  Sansoin,  4  B.  &  Ad..  172. 
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Where  two  were  concerned  together  as  partners, 
but  the  business  was  done  in  the  name  of  one.  and 
it  was  not  generally  known  that  they  were  partners; 
held,  that  the  other  was  a  dormant  partner. 

And  where  the  acting1  partner  made  a  contract  to 
pay  for  goods  within  the  scope  of  their  former  part- 
nership—this being  after  actual  dissolution,  though 
no  public  notice  had  been  given  of  the  dissolution ; 
and  it  not  appearing  that  the  vendors  ever  had  any 
dealings  with  the  firm,  and  they  never  having  heard 
of  its  existence ;  held,  that  the  dormant  partner  was 
not  liable. 

Where  a  partnership  is  publicly  and  notoriously 
known,  all  the  partners  are  responsible  for  the  con- 
tracts of  each,  within  the  scope  of  the  partnership, 
until  public  notice  of  the  dissolution  is  given  ;  but 
it  is  otherwise,  of  a  dormant  partner.  Actual  disso- 
lution, without  notice,  will  protect  him. 

Citations-4  Esp.,  90 ;  Doug.,  371,  373 ;  2  Johns.,  204  ; 
6  Johns.,  144. 

A  SSUMPSIT  tried  at  the  Cayuga  Circuit, 
n.  Sept.  10,  1824,  before  Throop,  Circuit  J., 
when  a  verdictjwas  taken  for  the  plaintiffs,  sub- 
ject to  the  opinion  of  the  court  upon  a  case,  and 
with  leave  to  either  party  to  turn  it  into  a  spec- 
ial verdict.  The  facts  are  stated  in  the  opinion 
of  the  court. 

Mr.  D.  Kellogg,  for  the  plaintiffs. 

Mr.  8.  Wood,  contra,  cited  4  Esp.,  89,  91  ; 
Doug.,  371. 

Curia,  per^SuTHERLAND,  J.  The  plaintiffs 
sold  $652.61  worth  of  goods,  wares  and  mer- 
chandises to  Simeon  Hurlburt,  one  of  the  de- 
fendants, in  May,  1823.  At  the  time  of  the 
sale,  nothing  was  said  about  Hurlburt's  hav- 
ing a  partner,  and  the  plaintiff  being  ignorant 
of  that  fact,  took  the  individual  note  of  Hurl- 
burt for  the  amount  of  the  goods  sold,  payable 
in  six  months.  Hurlburt  having  failed,  and 
the  plaintiffs  having  learned  that  Stuart  had 
been  concerned  with  him  in  trade,  they  com- 
menced their  suit  against  them,  as  partners, 
for  the  goods  sold  to  Hurlburt.  On  the  trial, 
they  produced  the  note  given  by  Hurlburt  and 
offered  to  cancel  it. 

The  evidence  clearly  establishes  the  fact  that 
a  general  partnership  was  formed  between  the 
defendants  in  1815,  and  that  no  public  notice  of 
the  dissolution  of  that  partnership  had  ever 
been  given.  It  was  not  limited  in  its  duration, 
by  the  original  terms  of  the  agreement,  except 
that,  at  the  end  of  ten  years,  a  division  might 
be  made,  if  the  parties  wished  it. 

One  of  the  witnesses  testified  that  the  exist- 
ence of  the  partnership  was  a  matter  of  general 
notoriety  since  1818;  and  repeated  declarations 
of  Stuart  that  he  was  interested  *in  the  [*535 
store,  were  proved,  though  the  business  was  al- 
ways conducted  in  the  name  of  Hurlburt  alone. 
Another  witness  testified  that  he  had  been  a 
clerk  in  Hurlburt's store,  and  that  though  many 
persons  knew  of  the  partnership  between  the 
defendants,  he  did  not  believe  that  it  was  gen- 
erally known.  I  think  the  weight  of  evidence 
is  in  favor  of  the  opinion  of  this  witness. 

The  dissolution  of  the  partnership  was  al- 
leged to  have  taken  place  in  Nov.,  1822  ;  and 
although  some  of  the  evidence  to  establish  that 
fact  was  improperly  admitted  (being  the  dec- 
larations of  the  defendants  themselves,  and  ob- 
jected to  l)y  the  plaintiffs),  still.  1  think,  the  fact 
that  a  dissolution  did  then  take  place,  it*  satis 
fnctorily  made  out  by  competent  evidence;  and 
it  seems  to  have  been  as  generally  known,  and 
as  much  the  subject  of  conversation,  and  some 
of  the  witnesses  say  more  so,  than  the  partner- 
ship itself. 
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Upon  this  state  of  facts,  the  question  arises, 
whether  Stuart  is  responsible  for  the  goods  sold 
to  Hurlburt  after  the  partnership  was  dissolved 
— the  plaintiffs  never  having  had  any  previous 
dealings  with  the  firm,  and  never  having  heard 
of  its  existence. 

I  am  inclined  to  think  that  Stuart  must  be 
considered  a  dormant  partner  ;  and,  as  such, 
not  liable  for  any  debts  contracted  by  Hurlburt 
after  the  partnership  was  dissolved,  although 
no  notice  of  the  dissolution  was  published.  The 
business  was  carried  on  in  the  name  of  Hurl- 
burt alone;  and  although  it  was  known  to  some 
and  believed  by  others,  that  Stuart  was  con- 
cerned with  him,  that  knowledge  or  belief  was 
by  no  means  general,  even  in  their  immediate 
neighborhood  :  and  cannot  reasonably  be  con- 
sidered as  laying  a  foundation  for  the  presump- 
tion that  the  credit  of  Hurlburt  was  increased 
by  it.  It  appears  affirmatively  in  this  case  that 
the  plaintiffs  never  knew  or  suspected  that 
Hurlburt  had  any  partner  until  long  after  the 
goods  in  question  were  sold  to  him. 

Stuart  undoubtedly  is  jointly  liable  with 
Hurlburt  for  all  partnership  debts  contracted 
before  the  dissolution.  He  was  entitled  to  a 
share  of  the  profits,  and  is  responsible  for  the 
debts.  But  he  can  be  held  responsible  upon 
536*]  contracts  *subsequently  made  by  Hurl- 
burt, only  on  the  ground  that  he  was  guilty  of 
an  omission  of  duty,  in  neglecting  to  give  no- 
tice of  the  dissolution.  Now,  if  he  was  a  dor- 
mant partner,  his  name  not  appearing  in  the 
firm,  and  not  publicly  known  as  concerned  in 
the  house,  notice  that  the  partnership  was  dis- 
solved would  seem  to  be  a  work  of  supereroga- 
tion. The  credit  of  the  house  was  not  in- 
creased by  his  connection  with  it,  for  it  was 
not  known.  There  is  no  room,  therefore,  for 
the  presumption  that  the  public  was  misled  by 
the  omission  to  give  notice  of  the  termination 
of  the  partnership. 

In  Evans  v.  Dmmmond,  4  Esp.,  90,  it  was 
held  by  Ld.  Kenyon  that  a  partner,  whose 
name  does  not  appear  in  the  firm,  is  only  liable 
for  goods  furnished  during  the  time  he  receives 
a  share  of  the  profits,  unless  he  has  been  known 
to  be  a  partner;  in  which  case  he  shall  be  liable 
for  subsequent  contracts,  unless  he  has  given 
notice  of  his  quitting  the  concern.  The  case 
was  decided  on  another  point;  but  Ld.  Kenyon 
expressly  ruled  that  it  was  incumbent  on  the 
plaintiff  to  show  that  Drummond,  the  dormant 
partner,  was  known  publicly  in  the  partner- 
ship, as  (he  remarked)  there  must  be  some  pub- 
licity of  his  situation,  to  which  the  plaintiff 
might  be  presumed  to  trust;  otherwise,  he  could 
only  be  charged  during  the  time  he  was  act- 
ually a  partner,  and  was  receiving  the  emolu- 
ments and  profits  of  the  business.  (Doug.,  371, 
373.)  In  the  case  of  a  partnership  publicly  and 
notoriously  known,  all  the  partners  are  respon- 
sible for  the  contracts  of  each  within  the  scope 
of  the  partnership,  until  public  notice  of  the 
dissolution  is  given.  (2  Johns.,  304;  6  Johns., 
144.)  The  reason  of  the  distinction  between  the 
two  classes  of  cases  is  obvious. 

I  ain,  therefore,  of  opinion  that  the  defend- 
ants are  entitled  to  judgment. 

Judgment  for  the  defendants. 
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Cited  in-12  N.  Y..  288:  30  N.  Y.,  330;  3  Hun,  145  ; 
65  Barb.,  575 ;  5  T.  &  C.,  290 ;  5  Bos.,  10. 


*HUBERT  0.  WILLIAMS.     [*537 

Discharge  of  Debtor — Subsequent  Promise  to  Pay 
Debt. 

A  subsequent  promise  to  pay  a  debt,  as  to  which 
the  debtor  has  been  discharged  from  imprisonment 
under  the  Act  of  1819,  sess.  42,  ch,  101,  wul  not  take 
away  the  effect  of  such  discharge. 

Citations— Sess.  42,  ch.  101,  sec.  3 ;  3  M.  &  S.,  595 ;  54 
Geo.  III.,  ch.  28,  sec.  28 ;  14  Johns.,  178. 

ON  demurrer  to  the  replication.  The  declara- 
tion was  in  assumpsit  on  a  promissory  note 
made  by  the  defendant,  dated  Dec.  2,  1822,  to 
which  he  pleaded  his  discharge,  under  the  Act 
to  Abolish  Imprisonment  for  Debt,  granted 
Oct.  3,  1823.  To  this,  the  plaintiff  replied  that 
after  the  discharge,  the  defendant  ratified,  re- 
newed and  confirmed  the  promise  set  out  in  the 
declaration. 

General  demurrer  and  joinder. 

Mr.  E.  Cowen,  in  support  of  the  demurrer, 
cited  Laws,  sess.  42,  ch.  101,  sec.  3,  and  Wilson 
v.  Kemp,  3  Maule  &  S.  595,  and  the  cases  there 
referred  to. 

Mr.  W.  L.  F.  Warren,  contra,  cited  Shippey 
v.  Henderson,  14  Johns.,  178. 

Curia,  per  SUTHERLAND,  J.  The  demurrer 
is  well  taken.  There  was  no  new  consideration 
for  the  subsequent  acknowledgment, or  promise 
to  pay  the  debt.  The  action  is  not  upon  that, 
but  the  original  promise  ;  and  the  Statute  of 
1819,  sess.  42,  ch.  101,  sec.  3,  is  express  that  the 
insolvent  shall,  forever  after  his  discharge,  be 
exempt  from  imprisonment  for  or  by  reason  of 
any  debt  or  debts  due  at  the  time  of  making 
the  assignment. 

The  defendant  was  never  discharged  from  the 
debt.  The  new  promise,  therefore,  was  noth- 
ing more  than  an  acknowledgment  of  his  ex- 
isting liability  ;  and  would  not  be  the  founda- 
tion of  a  new  action.  It,  in  no  respect, waived 
the  pre-existing  rights  and  liabilities  of  the  par- 
ties. 

In  Wilson  v.  Kemp,  3  Maule  &  S.,  595,  it  was 
held  that  an  insolvent  debtor,  who  had  taken 
the  benefit  of  the  54  Geo.  III.,  ch.  28,  was  not 
liable  to  arrest  on  a  subsequent  promise  to  pay 
a  debt  contracted  prior  to  the  day  prescribed  in 
the  Act.  The  28th  section  of  that  Act  is  very 
similar  in  its  terms  to  the  3d  section  of  the  Act  of 
1819.  If  a  new  promise  will  not  authorize  the  de- 
fendant to  be  held  to  bail,  *it  surely  will  [*538 
not  subject  his  person  to  imprisonment  upon 
final  process.  The  case  cited  for  the  plaintiff,  of 
Shippey  v.  Henderson,  was  one  of  an  absolute 
discharge.  But,  in  this  case,  I  should  question 
very  much,  whether  even  an  express  promise, 
by  the  defendant,  not  to  avail  himself  of  his  dis- 
charge without  any  new  consideration,  would 
be  binding.  Judgment  must  be  for  the  defend- 
ant, with  leave  for  the  plaintiff  to  amend,  on 
payment  of  costs. 

Judgment  for  the  defendant,  (a) 

Cited  in— 27  Am.  Dec.,  284  (4  Rawle,  452). 

(o)  Vide  Couch  v.  Ash,  ante,  265.  S.  P. 
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THE  CORPORATION  OF  THE  BRICK 
PRESBYTERIAN  CHURCH  IN  THE  CITY 
OF  NEW  YORK 

THE  MAYOR,  ALDERMEN  AND  COM- 
MONALTY OF  THE  CITY  OF  NEW 
YORK. 

Sale  of  Land  by  Corporation  of  New  York  with 
Covenant  for  Quiet  Enjoyment — Legislative 
Power  of  Corporation  to  Repeal  Covenant. 

The  Corporation  of  the  City  of  N.  Y.  conveyed 
lands  for  the  purposes  of  a  church  and  cemetery 
with  a  covenant  for  quiet  enjoyment :  and  after- 
wards, pursuant  to  a  power  granted  by  the  Legisla- 
ture, passed  a  by-law  prohibiting1  the  use  of  these 
lands  as  a  cemetery :  held,  that  this  was  not  A  breach 
of  the  covenant,  which  entitled  to  damages,  but  it 
was  a  repeal  of  the  covenant. 

A  corporation  cannot,  by  contract,  abridge  their 
legislative  power. 

Where  one  covenants  not  to  do  a  thing  which  it  is 
lawful  for  him  to  do ;  and  an  Act  of  the  Legislature 
comes  after  and  compels  him  to  do  it ;  then  the  Act 
repeals  the  covenant,  and  vice  versa;  but  when  a 
man  covenants  to  do  a  thing  which  was  unlawful  at 
the  time  of  the  covenant,  and  afterwards  a  statute 
makes  it  lawful  it  does  not  repeal  the  covenant. 

Citations— 4  Wh.,  652 ;  3  Mod.,  39 ;  1  Ld.  Raym.,  317, 
321 ;  1  Salk.,  198 ;  2  T.  R.,  769. 

ON  demurrer  to  the  plea,  in  an  action  on  the 
covenant  for  quiet  enjoyment. 

Messrs.  H.  Holden  and  G.  Griffin,  in  support 
of  the  demurrer,  cited  Holder  v.  Taylor,  Hob., 
12  ;  M'Gooch  v.  M'Gooch,  4  Mass.,  348,  352  ; 
Chisholm  v.  State  of  Ga.,  2  Dall.,  419  ;  Para- 
dine  v.  Jane,  Aleyn,  26  ;  Brason  v.  Dean,  3 
Mod.,  39  ;  12  Johns.,  122,  125  ;  3  Johns.,  471  ; 
Com.  Dig.,  Covenant,  D,  2  E,  1. 

Messrs.  P.  A .  Jay  and  M.  tflshoeffer,  contra, 
cited  Norton  v.  Simmes,  Hod.,  12  ;  8.  C.,  F. 
Moore,  856  ;  Brewster  v.  Kitchin.  1  Ld.  Raym. , 
317,  per  Holt;  Com.  Dig.,  Covenant,  F;  2 
Qwil.  Bac.,  80  ;  1  Kyd  Corp.,  271  ;  Com.  Dig., 
Covenant,  A,  3  ;  1  Roll.,  518  ;  Cro.  Eliz.,  914  ; 
Noy.,50;  1  Lev.,  94;  Skinn.,344;  Bendl., 
PI.,  110  ;  Hardr.,  132  ;  2  Saund.,  180  ;  1  Sid., 
539*1  466;  3 Mod.,  135;  1  Lev.,  301;  2*Vent., 
62  ;  3  Lev. ,  305,  325  ;  8  Rep. ,  91 ;  2  Mass. ,  437 ; 
Com.  Dig.,  Pleader,  C,  48  ;  Pom/ret  v.  Rycroft, 

1  Vent.,  44,  per  Twisden,  J.  ;  1  Sid.,  429;  Wai-  \ 
don  v.  M'Carty,  3  Johns.,  473,  per  Spencer,  J.; 

2  R.  L.,  445.  sec.  267 ;  Mayor  v.  Ordrenau,  12  ! 
Johns.,  122;  Furman  v.  Knapp,  19  Johns.,  248;  i 
1  Chit.  PI.,  232-234  ;  4  Wh.,  652,  per  Marshall, 
Ch.  J.  •    Watson  v.   The  Matter,  <&..  14  Ves.,  ! 
333  ;  Auburn  Academy  v.  Strong,  Hopk.  Ch.,  | 
278;  Commonwealth  v.  Bird,  12  Mass.,  442;  Gos- 
ler  v.   Georgetown,  6  Wh.,  597  ;  4  T.   R.,  794  ; 
Fartitle  v.   Gilbert,  2  T.  R.,  169  ;  Pendleton  v. 
Dyett,  4  Cow.,  583  ;  10  Johns.,  96  ;  11  Id.,  443, 
and  the  cases  there  cited. 


The  pleadings  and  points  decided  are  stated 
in  the  opinion  of  the  court ;  which  was  deliv- 
ered by, 

SAVAGE,  Ch.  J.: 

This  action  is  brought  for  an  alleged  breach 
of  the  covenant  for  quiet  enjoyment. 

Feb.  25,  1766,  the  defendants  conveyed  to 
those  whom  the  plaintiffs  represent,  the  prem- 
ises on  which  the  Brick  Presbyterian  Church 
now  stands,  in  the  City  of  N.  Y.  By  the  deed, 
the  lessees  covenanted  for  the  payment  of  an 
annual  rent,  and  also  that,  within  ten  years, 
the  premises  should  be  inclosed  in  a  fence;  and 
that  a  church  should  be  built  thereon,  or  the 
premises  should  be  used  as  a  cemetery  ;  and, 
also,  that  they  should  never  be  used  for  private 
secular  uses. 

The  defendants  then  covenanted  that  the  les- 
sees and  their  assigns,  paying  the  rent  and  per- 
forming the  conditions,  should  quietly  use.  oc- 
cupy and  enjoy  the  premises, without  any  let  or 
hindrance  of  the  defendants  or  any  other  per- 
son, &c. 

The  plaintiff  saver  performance  on  their  part, 
and  a  breach  of  the  covenant  on  the  part  of  the 
defendants,  by  reason  of  their  by-law  of  Oct.  27, 
1823,  prohibiting  the  use  of  the  premises,  as  a 
cemetery,  for  the  interment  of  the  dead. 

*The  defendants,  by  plea,  justify  [*54O 
under  their  Charter  of  Incorporation,  and  the 
Act  of  the  Legislature  of  the  State,  2  R.  L., 
545,  sec.  267  ;  by  which  they  have  full  power 
and  authority  to  make  and  pass  such  by-laws 
and  ordinances  as  they  shall,  from  time  to  time, 
deem  necessary  and  proper,  "for  regulating, 
or  if  they  find  it  necessary,  preventing  the  in- 
terment of  the  dead  within  the  said  city."  To 
this  plea  the  plaintiffs  have  demurred. 

The  principal  question,  and  the  only  one 
which  it  is  necessary  to  decide,  is,  whether  the 
by-law  of  Oct.,  1823,  is,  per  se,  a  violation  of 
the  covenant  for  quiet  enjoyment,  contained 
in  the  deed  of  Feb.  25,  1766,  for  which  the  de- 
fendants are  liable  to  pay  damages. 

The  validity  of  the  by-law  is  asserted  by  both 
parties.  We  are  relieved,  therefore,  from  any 
inquiry  on  that  point. 

The  defendants  area  Corporation,  and  in  that 
capacity  are  authorized  by  their  charter,  and 
by  law,  to  purchase  and  hold,  sell  and  convey 
real  estate,  in  the  same  manner  as  individuals. 
They  are  considered  a  person  in  law  within  the 
scope  of  their  corporate  powers,  and  are  sub- 
ject to  the  same  liabilities,  and  entitled  to  the 
same  remedies,  for  the  violation  of  contracts, 
as  natural  persons.  They  are  also  clothed,  as 
well  by  their  charter  as  by  subsequent  statutes 
of  the  State,  with  legislative  powers  ;  and,  in 
the  capacity  of  a  local  Legislature,  are  particu- 
larly charged  with  the  care  of  the  public  mor- 


NOTE.— Constitutional  Lair—  Municipal  cnrixtra- 
tiitru—dannnt  iturreniler  IcyMatire,  jMrwer*. 

Municipal  corporations  hold  their  powers  for  pub- 
lic purposes.  Legislative  powers  conferred  upon 
them,  can  neither  be  delegated  nor  bargained  away. 
They  may  make  authoriwd  contracts,  but  they  are 
without  power  to  make  contracts  which  shall  limit 
their  legislative  or  governmental  powers.  In  ad- 
dition to  the  above  leading  ea.se  of  Hrick  Pres. 
Church  v.  Mayor,  see  Stuyvesant  v.  Mayor,  7  Cow., 
688;  Mayor  v.  Britton,  12  Abb.  Pr.,  3fff,  mite;  Da- 
vis v.  Mayor,  H  N.  Y.,  .VW;  Atty-Oen.  v.  Mayor. 
3  Duer,  119:  Costar  v.  Brush,  35  Wend..  «2H  ;  H.  Y. 
&  H.  Ky.  Co.  v.  Mayor,  1  Hilt.,  5ffiJ;  Milliau  v. 
Sharp,  27  N.  Y.,  611 :  Martin  v.  Mayor,  1  Hill,  546: 
Mayor  v.  Second  Av.  Ky.  Co.,  32  N.  Y.,  2fil ;  K.r 

COWEN  5. 


rnrte  Mayor,  23  Wend.,  277 ;  Lynn  v.  Jerome,  26 
Wend.,  ««;  Davis  v.  Head,  «5  N.  Y..  Mft;  Hryson  v. 
Philadelphia,  47  Pa.  St..  339:  Klneald's  Appeal,  fifl 
Pa.  St.,  411 ;  5  Am.  Hep..  377  :  Johnson  v.  Philadel- 
phia, «0  Pa.  St.,  445  ;  Suite  v.  Cincinnati  (Jan  Co..  18 
Ohio  St..  2t!2:  Oakland  v.  Carpenter.  13  Cal..  MO: 
Jackson  v.  liownmii.  :fi»  Ml88.,  ttil  :  State  v.  (irnvea. 
11)  Md..  3M  ;  Hamrick  v.  Itjiiiae,  17  <5a..  5fl :  Morgan 
v.  Smith.  4  Minn.,  104  ;  Supervisors  v.  Brush,  77  111., 
59;  Thomson  v.  lioonevlllc.  «1  Mo..  2H2.  See,  also. 
1)111.  Mun.  Corp..  sees.  60,  tti,  Htid  authorities  there 
Cited;  CoOlcy  Const.  Lltn..  pp.  IflO.  349-251.342.343. 
ami  authorities  there  cited. 

On  the  question  of  police  powers,  we  Vanderbilt 
v.  Adams.  7  Cow. ,349,  nnte. 
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als,  and  the  public  health  within  their  own 
jurisdiction. 

In  ascertaining  their  rights  and  liabilities  as 
a  Corporation,  or  as  an  individual,  we  must  not 
consider  their  legislative  character.  They  had 
no  power,  as  a  party,  to  make  a  contract  which 
should  control  or  embarrass  their  legislative 
powers  and  duties.  Their  enactments,  in  their 
legislative  capacity,  are  to  have  the  same  effect 
upon  their  individual  acts,  as  upon  those  of  any 
other  persons,  or  the  public  at  large,  and  no 
other  effect. 

The  liability  of  the  defendants,  therefore, 
upon  the  covenant  in  question,  must  be  the 
same  as  if  it  had  been  entered  into  by  an  indi- 
vidual ;  and  the  effect  of  the  by-law  upon  it  the 
same  as  if  that  by-law  had  been  an  Act  of  the 
54 1*]  State  legislature.  It  is  expressly  au- 
thorized by  the  Legislature  ;  and  whether  it  be 
their  Act  or  an  Act  of  the  local  city  Legislature, 
makes  no  difference.  (4Wh.,652.) 

The  plaintiffs,  then,  are  entitled  to  the  same 
remedy  as  if  the  premises  had  been  conveyed 
to  them  by  an  individual,  under  the  like  con- 
ditions and  covenants.  This  being  so,  the  de- 
fendants' proposition  is,  that  the  Act  of  the 
Legislature  rendering  the  covenant  unlawful, 
the  covenant  itself  becomes  inoperative. 

There  are  but  few  authorities  on  this  ques- 
tion, and  those  few  are  at  variance.  The  case 
of  Brason  v.  Dean,  3  Mod. ,  39,  decided  in  1683, 
was  covenant  upon  a  charter-party  for  the 
freight  of  a  ship.  The  defendant  pleaded  that 
the  ship  was  loaded  with  French  goods,  pro- 
hibited, by  law,  to  be  imported.  And  upon 
demurrer,  judgment  was  given  for  the  plaintiff; 
for  the  court  were  all  of  opinion,  that  if  the 
thing  to  be  done  was  lawful  at  the  time  when 
the  defendant  entered  into  the  covenant, though 
it  was  afterwards  prohibited  by  Act  of  Parlia- 
ment, yet  the  covenant  was  binding.  But  in 
the  case  of  Brewster  v.  Kitchin,  1  Ld.  Raym., 
317,  321,  A.  D.  1698,  a  different  and  a  more 
rational  doctrine  is  established.  It  is  there  said , 
"for  the  difference  when  an  Act  of  Parliament 
will  amount  to  a  repeal  of  a  covenant.and  when 
not,  is  this  :  when  a  man  covenants  not  to  do 
a  thing  which  was  lawful  for  him  to  do,  and 
an  Act  of  Parliament  comes  after,  and  compels 
him  to  do  it,  then  the  Act  repeals  the  covenant, 
and  vice  versa.  But  when  a  man  covenants  not 
to  do  a  thing  which  was  unlawful  at  the  time 
of  the  covenant,  and  afterwards  an  Act  makes 
it  lawful,  the  Act  does  not  repeal  the  covenant. " 

In  1  Salk.,  198,  where  the  same  case  is  re- 
ported, the  proposition  is  thus  stated:  "Where 
H.  covenants  not  to  do  an  act  or  thing  which 
was  lawful  to  do,  and  an  Act  of  Parliament 
comes  after  and  compels  him  to  do  it,  the  stat- 
ute repeals  the  covenant.  So  if  H.  covenants 
to  do  a  thing  which  is  lawful,  and  an  Act  of 
Parliament  comes  in  and  hinders  him  from  do- 
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ing  it,  the  covenant  is  repealed.  But  if  a  man 
covenants  not  to  do  a  thing  which  then  was 
unlawful,  and  an  Act  comes  and  makes  it  law- 
ful to  do  it,  such  Act  of  Parliament  does  not 
repeal  the  covenant." 

*That  such  is  the  correct  rule,  as  be-  [*542 
tween  individuals,  seems  to  be  admitted  by  the 
counsel  for  the  plaintiffs.  But  it  is  contended 
that  the  rule  is  not  applicable  to  a  case  where 
the  same  party  makes  the  covenant,  and  after- 
wards makes  the  legislative  Act,  which  abro- 
gates the  covenant.  There  is,  indeed,  a  seem- 
ing inconsistency  ;  but  the  solution  has  already 
been  given,  viz. :  that  the  defendants  had  no 
power  to  limit  their  legislative  discretion  by 
covenant ;  and  they  are  not  estooped  from  giv- 
ing this  answer.  (2  T.  R.,  169.) 

The  reasonableness  of  acting  upon  the  rule, 
in  this  case,  cannot  be  more  strongly  exempli- 
fied than  by  the  case  itself.  Sixty  years  ago, 
when  the  lease  was  made,  the  premises  were  be- 
yond the  inhabited  part  of  the  city.  They  were 
a  common,  and  bounded  on  one  side  by  a  vine- 
yard. Now  they  are  in  the  very  heart  of  the 
city.  When  the  defendants  covenanted  that 
the  lessees  might  enjoy  the  premises  for  the 
purpose  of  burying  their  dead,  it  never  entered 
into  the  contemplation  of  either  party  that  the 
health  of  the  city  might  require  the  suspension 
or  abolition  of  that  right.  It  would  be  unrea- 
sonable, in  the  extreme,  to  hold  that  the  plaint- 
iffs should  be  at  liberty*  to  endanger  not  only 
the  lives  of  such  as  belong  to  the  Corporation 
of  the  church,  but  also  those  of  the  citizens 
generally,  because  their  lease  contains  a  cove- 
nant for  quiet  enjoyment.  Suppose  these  prem- 
ises had  been  let  for  a  certain  purpose  which 
is  proper  in  itself,  in  a  detached  situation,  but  a 
nuisance  in  the  city  thickly  inhabited — for  in- 
stance, a  slaughter  house — could  it  be  seriously 
contended,  that  when  the  use  of  the  property 
in  the  way  contemplated  by  the  parties  to  the 
conveyance,  was  forbidden  by  the  Legislature, 
an  action  would  lie  against  the  grantor  ?  Such 
a  rule,  I  apprehend,  would  be  extremely  op- 
pressive and  unjust,  as  to  individuals  ;  and 
equally  so  as  to  the  defendants  in  this  cause. 

The  defendants  are  entitled  to  judgment  on 
the  demurrer. 

Judgment  for  the  defendants. 

Cited  in-7  Cow.,  604 ;  9  Wend.,  598 ;  23  N.  Y.,  335  ; 
27  N.  Y.,  622 ;  32  N.  Y.,  271 :  72  N.  Y.,  7 ;  78  N.  Y.,  179, 
237 ;  20  Hun,  235  ;  13  Barb.,  39 ;  23  Barb.,  58 ;  25  Barb., 
643 ;  32  Barb.,  113 ;  34  Barb.,  44  ;  21  How.  Pr.,  256, 260. 
270 ;  31  How.  Pr.,  342,  n. ;  49 How.  Pr.,  493 :  58  How. 
Pr.,  491;  5  Abb.  Pr.,  434;  6  Abb.  Pr.,  276;  12  Abb. 
Pr.,  366;  12  Abb.  N.  S.,  345;  3  Abb.  N.  C.,  500 :  6 
Abb.  N.  C.,  337,  n.;  3  Duer,  147  ;  4  E.  D.  8.,  608  ;  7  Daly, 
546;  109  Mass.,  215 ;  115  Mass.,  155;  118  Mass.,  362;  9 
Minn.,  89 ;  12  Minn.,  49 ;  19  Mich.,  282 :  48  Sup.  Ct.,  498  ; 
24  Am.  Dec.,  186;  2  Am.  Rep.,  91  (19  Mich.,  259) ;  5 
Am.  Rep.,  384  (66  Pa.  St.,  24);  7  Am.  Rep.,725  (44  Miss., 
513) ;  16  Am.  Rep.,  736,  3  8.  C.,  347) ;  20  Am.  Rep.,  601 
(41  Iowa,  297). 
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WILLIAM  MACKIE,  ANDREW  MILNE  AND 
ANDREW  LOCKHART,  Respondents. 

Assignments  by  Merchant,  for  Benefit  of  Cred- 
itors— Provision  for  Himself — Subsequent  Con- 
fession of  Judgment  to  Same  Trustees  for  Same 
Purposes,  Excepting  Provision  for  Himself— 
Judgment  to  be  Resorted  to,  only  in  Ecent  of 
Assignments  being  Held  Invalid — Assignments 
Held  Void  in  toto,  being  Void  in  Part,  for 
Fraud — Judgment  also  Held  Void,  as  a  Fraud 
upon  Creditors  —  Costs — Statute — Lex  Loci 
Con  tract  us. 

C.,  a  merchant  in  failing  circumstances,  executed  , 
to  trustees  sundry  deeds  of  assignment  of  his  prop-  j 
erty,  in  trust  to  pay  his  creditors,  who  wore  thereby  | 
ranked  into  classes,  and  were  to  be  paid  in  a  certain  ' 
order  of  priority.    One  of  the  deeds  declared  a  trust  i 
to  pay  a  certain  sum  annually,  for  a  limited  time,  to  ; 
C.,  the  debtor ;  and  all  the  assignments  were  subject  j 
to  this  trust.    By  another  of  the  deeds,  any  creditor  ! 
who  should  attach  any  of  the  debtor's  property,  was  | 
to  be  excluded  from  the  benefit  of  the  trusts ;  which  i 
last  provision  was  subsequently  annulled.    After- 
wards,   fearing   that    the  assignments   might    not 
prove  valid,  C.  confessed  a  Judgment  to  the  same  ' 
trustees,  upon  the  same  trusts  for  creditors,  but  i 
without  the  reservation  in  his  own  favor ;  which  i 
judgment  was  intended  to  be  resorK-d  to,  only  in  j 
case  the  iLssigrmu-nt  should  not  tx>  ii"ljii'l»r<-<l  valid. 
»48«]     •Hi-Id,  that  both  tin-  BMfjrnmeati  and  Jmlg- 
ment  were  void  in  tntn,  being  a  fraud  upon  creditors.  ; 

An  assignment  in  fraud  of  creditors,  being  valid, 
as  between  the  parties,  the  assignee  cannot  take  a  I 
judgment  and  execution,  which  shall  hind  tin-  siil>-  i 
ject  of  the  assignment, until  thin  is  annulled,  released 
or  abandoned,  so  as  to  rev«-st  the  property  in  the  as- 
signor. 

The  intention  to  use  a  judgment  eonfcmed  by  a 
fraudulent  assignor,  to  a  fraudulent  assignee,  only 
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in  case  the  assignment  should  be  adjudged  invalid, 
connects  the  judgment,  and  infects  it  with  the  vices 
of  the  assignment. 

An  insolvent  debtor  may  pay  some  creditors  in 
preference  to  others ;  and  may  secure  his  preferred 
creditors  by  assignment  or  judgment  in  trust  for 
such  creditors;  but  he  can  make  no  assignment  of 
any  part  of  his  property  in  trust  for  himself ;  and  if 
the  security  for  the  benefit  of  his  creditors  contain 
any  such  provision,  or  be  intended  to  come  in  aid  of 
another  security  containing  such  provision,  it  is 
void,  not  only  for  the  portion  reserved,  but  for  the 
whole — not  only  in  equity  but  at  law. 

A  deed  or  judgment  void  in  part,  as  being  a  fraud 
on  creditors,  is  void  in  toto. 

A  contract,  or  judgment,  illegal  and  void  in  part, 
as  being  against  the  provisions  of  a  positive  statute. 
is  illegal  and  void  in  toto. 

The  cases  of  Murray  v.  Riggs,  15  Johns.,  571 :  S.  C, 
2  Johns.,  Ch.,  565, 580;  Estwick  v.  Caillaud.  5  T.  H.,  420; 
2  Anst.,  381,  S.  C.,  and  Tarback  v.  Marbury,  2  Vern., 
510,  considered  and  explained,  in  reference  to  the 
question,  whether  an  insolvent  debtor  may,  in  a  deed 
of  trust  for  the  benefit  of  his  creditors,  reserve  a 
provision  for  himself. 

Incumbrancers  brought  in  by  a  mortgagee  on  a 
bill  to  foreclose,  and  answering  and  disclaiming  as 
to  him.  are  entitled  to  the  costs  of  apix-tiring  and  an- 
swering, out  of  the  mortgage  fund :  though  they 
contest  the  right- to  the  surplus,  as  between  them- 
selves. 

Authorities,  showing  that  they  are  generally  en- 
titled to  these  costs  out  of  that  fund,  cited  by  Suth- 
erland, J. 

Decreed  by  the  Court  for  the  Correction  of  Errors, 
making  various  provisions  as  to  costs,  between  such 
incumbrancers,  relating  to,  and  awarded  by  divers 
interlocutory  and  final  orders  and  dt-orees  of  the 
Circuit  Court,  Court  of  Chancery,  and  Court  for  the 
Correction  of  Errors,  in  a  cause  which  was  com- 
menced in  the  Circuit  Court,  and  passed  through  tin- 
two  latter  courts  by  appeal,  the  cause  having  re- 
ceived different  determinations  on  the  merits  In  each 
court. 

The  decision  of  the  Court  for  the  Correction  of 
Errors  is  binding  till  its  doc-trine  be  altered  by  the 
Legislation.  Per  Golden,  S«-wif<w. 

But  Savage,  Ch.J.,  wi-ms  to  question  the  decision 
of  that  court.  In  Murray  v.  Itlggs,  15  Johns.,  571. 

The  for  loci  controctua  governs  as  to  tin- right  of 
property  in  thi>  nrnishee  under  the  foreign  attach- 
ment law  of  the  State  of  l.-i.  Chartr»t<v. Cairns,  Court 
of  the  K.  I),  of  La.,  1KJ5.  Note  to  the  opinion  of  Col- 
den,  Senator. 

An  assignment,  by  an  Insolvent,  of  i>ro|x-rty  In 
trust  f or  hla  creditors,  reserving  a  provision  for  him- 
self. Is  void  by  the  law  of  La.  Chart  nw  *v.  [»54» 
Cairns,Conrt  for  the  K.  I).  IM.,  lnir>.  Note  to  the  opin- 
ion of  Colden.  Senator. 

The  property  of  a  debtor  who  fails,  Jx-longs  In 
moral  Justice  to  hlst-n-dltom.  Pi-r  Savage,  Ch.  J. 
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Citations— 2  Johns.  Ch.,  565,  580 ;  15  Johns.,  571 :  2 
Vern.,  510 ;  5  T.  R.,  420,  434;  Hob.  Fraud.  Conv.,  491, 
n.  k  ;  20  Johns.,  442,  447,  449 ;  4  East,  14  ;  1  Ves.,  Jr., 
160 ;  14  Johns.,  458,  465 ;  3  Johns.  Ch.,  61 ;  13  Ves.,  370; 
7  Ves.,  583 ;  2  Madd.,  554,  559 ;  1  R.  L.,  75,  sec.  1, 2 ;  7 
Johns.,  161 ;  2  Anst.,  381. 

rPHESE  were  cross  appeals  from  a  decree  of 
JL  the  Court  of  Chancery.  The  facts  are  stated 
in  S.  C.,  1  Hopk.  Ch.,  373-386.  The  prominent 
facts  of  the  case,  will  also  be  found  stated  in 
the  opinions  delivered  by  Sutherland,  «/.,  and 
Golden,  Senator,  in  this  court. 

SANFORD,  Chancellor,  now  assigned  his  rea- 
sons for  the  decree,  as  in  S.  C.,  1  Hopk.  Ch.,  393, 
to  408. 

The  decree  appealed  from  was,  in  substance, 
that  the  judgment  confessed  by  Cairns  to  Sedg- 
wick  and  Lord  was  not  fraudulent  or  void,  as 
against  Mackie,  Milne  and  Lockhart,  junior 
judgment  creditors  of  Cairns,  but  that  the  as- 
signment or  conveyance  by  Cairns.to  Sedgwick 
and  Lord,  in  trust  to  pay  certain  creditors  of 
Cairns,  was  void  as  against  Mackie,  Milne  and 
Lockhart,  by  reason  of  the  trust  or  provision 
for  the  benefit  of  Cairns  ;  and  it  reversed  the 
decree  of  the  Circuit  Court,  awarding  costs 
against  Mackie,  Milne  and  Lockhart,  of  their 
claim,  interposed  in  that  court,  to  the  surplus 
fund  arising  from  the  sale  of  the  mortgaged 
premises ;  and  affirmed  the  decree  that  they 
should  pay  the  costs  of  an  application  in  that 
court,  to  examine  Cairns,  and  to  alter  a  pre- 
vious order  to  decree  in  the  cause.  The  decree 
then  provided  that  the  costs  (excepting  those 
of  the  applications  in  the  Circuit  Court,  to  be 
paid  by  Mackie,  Milne  and  Lockhart)  should  be 
paid  .out  of  the  surplus  mortgage  moneys  in 
question  ;  and  that  the  residue  should  be  paid 
to  Sedgwick  and  Lord,  as  senior  judgment  cred- 
itors. 

The  alteration  of  the  previous  decree  in  the 
Circuit  Court,  was  made  by  the  circuit  judge 
on  petition,  so  as  to  charge  Mackie,  Milne  and 
Lockhart  with  certain  of  the  interlocutory 
costs,  on  the  ground  that  this  had  been  unad- 
visedly omitted  in  that  decree.  It  did  not  ex- 
plicitly appear,  whether  this  amendment  was 
before  or  after  the  final  decree  was  enrolled. 

Vide  further  as  to  the  history  of  these  costs, 
the  opinion  of  Golden,  Senator,  post. 
55O*]  *It  is  proper  also  to  state  here,  that 
it  appeared  plainly,  from  the  declarations  of 
Sedgwick,  and  the  course  of  conduct  pursued 
by  the  trustees,  that  it  was  their  intention  to 
enforce  their  judgment,  only  in  the  event  of 
the  assignments  being  adjudged  void;  a  cir- 
cumstance alluded  to  by  the  Chancellor,!  Hopk. 
Ch.,  394.  The  facts  connecting  the  judgment 
with  the  assignments  will  be  found  more  par- 
ticularly stated,  in  the  opinion  of  Golden,  Sen- 
ator, post. 

This  cause  was  very  fully  argued.  But  as 
the  reasoning  and  authorities  applicable  to  the 
case  were  gone  into  in  the  court  below,  by  the 
arguments  of  counsel,  and  the  opinion  of  the 
Chancellor,  and  will  now  again  be  found  in  the 
opinions  delivered  here,  I  state  little  more  of 
the  arguments  of  counsel  than  the  points  made 
and  the  authorities  cited  by  them. 

Messrs.  R.  Sedgwick  and  S.  Jones,  for  Cairns, 
Sedgwick  and  Lord.  It  was  unequivocally 
decided  by  this  court,  in  Murray  v.  Riggs,  15 
Johns.,  571,  that  a  bona  fide  conveyance  made 
by  a  debtor  in  insolvent  circumstances,  for  the 
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benefit  of  his  creditors,  should  not  be  avoided 
by  reason  of  its  providing  for  the  maintenance 
of  the  debtor  or  his  family;  and  that  if  the 
creditors  are  dissatisfied,  their  remedy  is  in 
equity,  to  have  the  provision  applied  for  their 
benefit.  This  decision  was  recognized,  in  the 
sense  we  ascribe  to  it,  by  Austin  v.  Bell,  20 
Johns.,  442;  and  accords  with  the  general  un- 
derstanding of  the  legal  profession.  Many  titles 
to  property  have  doubtless  been  accepted  upon 
the  faith  of  these  decisions,  which  should  not 
be  shaken,  even  if  this  court  should  think  that 
they  were  originally  erroneous.  In  Wilkes  v. 
Ferris,  5  Johns.,  335,  a  conveyance  to  the  use 
of  creditors,  by  general  words  which  left  a 
part  td  result  to  the  assignor,  was  holden  valid. 
Murray  v.  Riggs  did  not  proceed  upon  the  spe- 
cial circumstances  of  the  case;  but  on  the  gen- 
eral ground  that  a  provision  like  that  in  ques- 
tion was  valid.  The  acquiescence  of  creditors, 
in  that  case,  was  relied  on  merely  in  respect  to 
several  assignments  containing  a  power  of  re- 
vocation, confessedly  void,  made  previously  to 
that  of  the  31st  of  May,  1800,  which  was  held 
good.  As  to  the  latter  assignment,  creditors 
*were  prompt  in  manifesting  their  dis-  [*551 
satisfaction,  and  litigating  it  from  the  first  mo- 
ment. 

But  if  the  cases  cited  may  be  recanvassed, 
we  insist  they  were  rightly  decided.  They 
are  directly  supported  by  Estwick  v.  Caillaud, 
5  T.  R.  420.  It  does  not  follow,  that  because 
a  deed  is  in  part  void  by  statute,  it  is,  there- 
fore, and  of  necessity,  void  in  toto.  This  has 
been  holden  in  several  cases  upon  the  very 
Statute  of  Fraudulent  Conveyances.  (Rob.  on 
Fraud.  Conv.,  112;  Sty.,  428;  1  Ch.  Cas.,  243^ 
1  Vern,,  285,  286;  Lane,  22;  5  Johns.,  335;  1 
Johns.  Ch.,  482.)  The  best  construction  of  a 
statute  is  that  which  comes  nearest  to  the  rule 
and  reason  of  the  common  law.  (Bac.  Abr. , 
Statute,  I.,  pi.,  4.)  And  it  cannot  be  denied 
that  a  deed  void  in  part  by  the  common  law, 
may  yet  be  good  for  the  residue.  Here  we  have 
to  rely  on  the  construction  which  the  common 
law  itself  fixes.  The  statute  does  not  in  term& 
declare  that  where  the  conveyance  is  partly 
void,  it  shall  be  so  for  the  whole.  This  would 
many  times  be  unjust,  and  work  an  injury  to 
the  innocent  creditor.  Can  it  be  doubted  that 
a  bond  and  mortgage,  in  trust  for  several  speci- 
fied creditors,  the  debt  to  one  turning  out  to 
be  usurious  or  fictitious,  would  yet  be  valid  as 
to  all  the  rest? 

Murray  v.  Riggs  is  decisive  to  show  that  the 
assignment  of  Apr.  18,  18,"/3,  was  not  void  on 
account  of  the  clause  denying  all  interest  in 
the  trust  to  attaching  creditors. 

At  any  rate,  the  judgment  confessed  was  not 
affected  by  any  improper  trusts.  It  cannot  be 
rendered  void  by  construction,  but  only  by 
proof  of  actual  fraud.  And  so  of  any  judg- 
ment. It  does  not  stand  on  a  footing  in  this 
respect  with  matter  in  pats. 

If  the  assigneees  have  not  conformed  to  the 
law, this  was  the  result  of  mistake,  and  should 
not  prejudice  the  cestui  que  trust.  They  should 
be  brought  into  court,  and  have  an  opportunity 
to  rebut  the  charge  of  acquiescence. 

A  debtor  has  a  right  to  secure  one  creditor 
in  preference  to  another.  Ludlow  v.  Hurd,  1& 
Johns.,  218. 

We  were  not  bound  to  elect  between  the  as- 
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signments  and  judgment.  One  stood  merely 
as  a  collateral  security  to  the  other.  The  doc 
trine  of  election  implies  that  one  thing  operates 
552**]  inconsistently  with  and  excludes  the 
use  or  necessity  of  the  other.  Dillon  v.  Par- 
ker, 1  Swans.,  359;  ganger  v.  Wood,  3  Johns. 
Ch.,  416.  The  party, too, must  have  a  right  to 
elect.  It  is  denied  that  we  have  such  a  right 
because  the  assignments  were  void. 

As  to  the  alteration  of  the  decree.by  the  Cir- 
cuit Court,  the  counsel  cited  Beekman  v.  Peck, 

3  Johns.  Ch.,  415, 416,  and  Lawrence  v.  Cornell, 

4  Id. ,  545.     They  insisted  that  the  award  of 
costs  in  that  court  upon  interlocutory  subjects, 
being  a  mere  matter  of  discretion,  this  court 
would  not  interfere  concerning  them. 

Mr.  T.  J.  Oakley,  for  Mackie,  Milne  and 
Lockhart.  The  judgment  confessed  by  Cairns 
was  fraudulent  and  void.  It  was  to  be  set  up 
only  in  case  the  assignments  should  fail.  This 
was  a  secret;  and  not  expressed  in  the  declara- 
tion of  the  trusts  of  the  judgment.  Fraud  as 
to  creditors  avoids  an  assignment,  though  it  be 
on  full  consideration.  (Rob.  on  Fraud.  Conv., 
490;  1  Burr.,  474,  475;  Cowp.,434;  8  Johns., 
452;  1  R.  L.,  75.)  The  evidence  of  the  fraud 
is  strengthened  by  the  conduct  of  the  assignees 
subsequent  to  the  judgment,  in  relation  to  the 
execution  issued  by  them.  The  judgment  and 
assignments  cannot  both  be  valid.  The  latter 
were  good  between  the  parties;  8  Johns.,  161; 

1  Cow.,  622;  4  Cruise  Dig.,  529;  and  the  as- 
signees being  parties  also  to  the  judgment.and 
having  with  Cairns  constantly  maintained  the 
validity  of  the  assignments,  are  estopped  to  set 
up  the  judgment,  and  still  treat  the  subject  of 
the  assignments  as  the  property  of  Cairns. 
They  were  bound  to  elect  between  them;  and 
the  whole  tenor  of  their  conduct  shows  that 
they  did  elect  the  assignments. 

If  the  judgment  be  not  f  raudulent.the  trustees 
should  not  avail  themselves  of  it  without  ac- 
counting for  Cairns'  personal  estate. 

The  assignments  are  clearly  void  for  the  rea- 
sons stated  by  the  Chancellor.  The  cases  on 
this  head  are  also  fully  considered  in  Hyslop  v. 
Clarke,  14  Johns.,  458. 

Mackie,  Milne  and  Lockhart  ought  to  have 
their  costs  out  of  the  fund,  even  if  both  the 
553*]  judgment  and  assignments  should  *be 
holden  valid.  They  came  into  court  as  defend- 
ants, and  merely  claimed  what  they  had  reason 
to  consider  their  just  rights.  As  to  the  ques- 
tions of  costs  in  the  cause,  he  cited  3  Johns. 
Ch.,  61;  13  Ves.,  370;  7  Ves.,  583;  2  Madd. 
Ch.,  554,  555,  2  ed.;  5  Ves.,  117;  1  Sch.  &  L.. 
12;  4  Johns.  Ch.,  608;  3  Ves.  &  B.,  143;  13 
Ve». ,  87. 

As  to  the  right  to  alter  the  decree  in  the  Cir- 
cuit Court  in  respect  to  the  costs,  he  cited 
Newl.  Ch.  Pr.,  1*5.  Alb.  ed.;  Harr.  Pr,  322; 

2  Madd.  Ch.,  488,  518,  2d  ed.;  2  Johns.  Ch., 
205;  13  Ves.,  394;  2  Madd.  Ch.,  39;  3  Johns. 
Ch..  415;  4  Id.,  545. 

That  a  mistake  of  the  law  could  not  nvail 
anything  to  the  assignees,  he  cited  2  Johns. 
Ch..  51;  1  Id.,  512;  8  Id.,  106;  2  Cow..  678. 

He  said  the  objection  as  to  a  want  of  parties 
could  not  be  made  here,  inasmuch  as  it  was 
not  urged  in  the  court  below.  Had  this  been 
done,  the  defect  might  have  been  supplied. 
But  the  trustees  represent  the  creditors,  who 
are,  therefore,  virtually  before  the  court.  It  is 
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not  necessary  they  should  be  actually  brought 
in. 

That  a  deed  void  in  part  by  statute,  is  void 
for  the  whole,  he  cited  22  Vin.  Abr.,  13  pi  8 
and  14  Johns.,  464-466. 

SUTHERLAND,  J.  The  Chancellor,  by  his  de- 
cree of  Mar.  9,  1825,  decided  that  the  general 
assignment  or  conveyance  from  Cairns,  Sedg- 
wick and  Lord,  made  Apr.  18,  1823,  was  void 
in  all  its  parts  in  consequence  of  the  trust  or 
provision  contained  in  it,  of  $2,000  per  annum 
for  the  benefit  or  support  of  the  grantor.  But 
he  held  the  judgment  confessed  by  Cairns  to 
Sedgwick  and  Lord  Aug.  1,  1823,  to  be  valid; 
and  that  by  reason  of  its  priority  to  the  judg- 
ment of  Mackie  and  others  against  Cairns, 
Sedgwick  and  Lord  were  entitled  to  the  fund 
in  controversy.  From  the  first  part  of  the  de- 
cree denying  the  validity  of  the  assignment, 
Cairns,  Sedgwick  and  Lord  have  appealed  and 
Mackie  and  others  have  appealed  from  that 
part  of  the  decree  which  establishes  the  valid- 
ity of  the  judgment.  If  either  the  assignment 
or  the  judgment  is  sustained,  it  will  entitle 
Sedgwick  and  Lord  to  the  fund  in  controversy. 

*I  shall  first  consider  the  question  as  [*554 
to  the  validity  of  the  assignment.  It  is  not  at- 
tempted to  be  impeached  on  the  ground  of  act- 
ual fraud.  It  is  not  pretended  that  the  debts, 
which  it  was  the  primary  object  of  the  assign- 
ment to  secure,  were  not  justly  due.  Nor  is  the 
right  of  a  debtor  in  failing  or  insolvent  cir- 
cumstances, to  prefer  one  class  of  creditors  to 
another,  called  in  question.  But  the  assign- 
ment is  said  to  be  void  within  the  Statute  of 
Frauds,  as  being  made  with  the  purpose  and 
intent,  in  judgment  of  law,  to  delay,  hinder 
and  defraud  creditors,  in  consequence  of  the 
trust  which  it  contains  in  favor  of  the  grantor. 
That  trust  is  as  follows  :  "In  trust,  neverthe- 
less, that  the  said  Robert  Sedgwick  and  Daniel 
Lord,  Jr.,  shall  first  pay  to  the  said  William 
Cairns,  out  of  the  proceeds  of  the  assigned 
premises,  from  time  to  time,  for  the  support  of 
the  said  William  Cairns  and  his  family,  after 
deducting  all  costs  and  reasonable  charges  of 
the  said  Robert  Sedgwick  and  Daniel  Lord, 
Jr.,  in  and  about  the  premises,  at  and  after  the 
rate  of  $2,000  per  annum,  until  the  said  Will- 
iam Cairns  shall  be  discharged  from  his  debts 
under  some  insolvent  or  bankrupt  law,  or  oth- 
erwise ;  provided,  however,  that  such  period 
of  payment  to  the  said  William  Cairns,  shall 
not  endure  beyond  the  [period  of  four  years 
from  the  date  hereof." 

It  is  conceded  that  this  is  a  trust  which  can- 
not be  enforced  if  objected  to  by  the  creditors 
of  the  assignor,  or  any  of  them,  provided  the 
funds  assigned  are  inadequate  to  the  payment 
of  their  debts  ;  and  the  only  question  is. 
whether  the  whole  assignment  is  rendered  void 
by  the  illegal  trust.  An  assignment  of  property 
to  a  third  person  for  the  benefit  of  the  as- 
signor, is,  as  airaiust  his  creditors,  equally  in- 
efficacious at  common  law,  as  it  is  under  the 
statute.  Standing  alone  and  unconnected  with 
any  other  trust,  it  would  be  conclusive  evi- 
dence of  an  actual  fraudulent  intent  to  put  his 
property  beyond  the  reach  of  his  creditors.  No 
other  construction  could  be  put  upon  the  trans- 
action ;  for,  in  the  nature  of  things,  it  could 
originate  in  no  other  motive. 

Bvit  a  partial  reservation  for  the  benefit  of 
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the  assignor,  out  of  a  general  assignment  for 
the  benefit  of  his  creditors,  although  it  might 
be  avoided  as  being  constructively  fraudulent 
555*]  *at  common  law,  clearly  would  not  vi- 
tiate the  other  trust  and  annul  the  whole  deed. 

But  under  the  statute,  it  is  contended,  the 
result  is  different.  In  Rigga  v.  Murray,  2 
Johns.  Ch.,  565,  580  ;  S.  C.,  15  Johns.,  571,  on 
appeal,  this  question  came  before  the  late 
Chancellor.  That  was  the  cause  of  an  assign- 
ment by  an  insolvent  debtor  of  all  his  property 
upon  certain  specified  trusts  ;  reserving  to  the 
grantor  the  power  to  alter  or  revoke  the  trust 
and  appointments  at  his  pleasure.  The  assign- 
ment was  made  Mar.  23,  1798.  On  the  24th  the 
grantors  by  deed  declared  certain  other  trusts, 
reserving  as  in  the  first  deed,  the  power  to  alter 
or  revoke  the  appointments  within  a  year. 
Mar.  21,  1799,  the  grantors,  by  deed,  revoked 
and  annulled  the  appointments  and  trusts  of 
the  deed  of  Mar.  24,  1798 ;  and  declared  cer- 
tain other  trusts,  but  still  reserving  the  power 
to  alter  and  revoke.  Mar.  22,  certain  other 
trusts  were  declared,  and  the  power  to  alter 
and  revoke  was  still  reserved.  May  31,  1800, 
the  grantors  made  a  final  and  absolute  declara- 
tion of  the  trusts,  without  any  reservation  of 
the  power  to  revoke  or  make  further  appoint- 
ments ;  and  by  this  deed  the  trustees  were  di- 
rected, out  of  the  proceeds  of  the  property  as- 
signed, to  pay  :  1.  All  the  expenses  incurred. 
2.  A  sum  not  exceeding  $2,000  per  annum  for 
each  of  the  grantors  (four  in  number),  towards 
their  support  from  Mar.  28,  1798,  until  they 
should  be  respectively  discharged  from  their 
debts,  or  until  one  year  after  they  should,  be 
discharged  by  law. 

June  15,  1801,  a  commission  of  bankruptcy 
was  issued  against  Robert  Murray  ;  in  July, 
1801,  an  assignment  of  his  property  was  made 
to  the  complainants  in  the  suit,  who  were  the 
assignees  under  the  commission  ;  and  in  1802, 
they  filed  their  bill  against  the  trustees  to  an- 
nul and  set  aside  the  assignment.  The  bill  al- 
leged that  the  assignment  was  fraudulent  and 
made  to  delay,  hinder  and  defraud  the  cred- 
itors of  the  grantors.  The  fraud  was  denied  in 
the  answers  of  the  assignees,  and  a  reference 
was  made  to  a  master  by  consent,  to  ascertain 
the  amount  received  by  J.  B.  Murray,  one  of 
the  assignees ;  and  what  sum  he  was  entitled 
556*]  *to  under  the  deed  of  trust.  Upon  the 
report  of  the  master,  which  found  a  large  bal- 
ance to  be  due  to  J.  B.  Murray,  and  upon  the 
equity  reserved,  without  any  proofs  having 
been  taken  before  the  master  except  as  to  the 
accounts,  the  cause  came  to  a  hearing  before 
the  Chancellor.  And  he  held  the  assignment 
void,  on  account  of  the  power  of  revocation 
which  it  reserved  to  the  grantors.  He  consid- 
ered all  the  deeds  as  parts  of  the  same  transac- 
tion, and  constituting,  in  fact,  but  one  act  or 
deed  ;  and  although  the  last  deed  of  the  31st  of 
May,  1800,  did  not  reserve  the  right  to  revoke 
or  alter  the  trusts,  in  terms,  still,  as  it  referred 
to  the  deed  of  1798,  which  did  contain  that 
power,  he  held  that  they  must  be  considered 
and  taken  in  connection  with  each  other  He 
remarks  :  "It  may,  therefore,  be  assumed,  as 
a  clear  and  undisputed  fact,  that  whether  these 
deeds  be  viewed  separately,  or  taken  in  con- 
nection as  parts  of  one  whole,  and  forming  one 
entire  act  they  were  made  subject  to  the  future 
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disposition  and  power  of  the  grantors,  as  well 
in  respect  to  the  debts  due  to  Clark  and  Mur- 
ray (the  trustees),  as  in  respect  to  the  debts  of 
the  other  creditors  alluded  to  in  those  deeds. 
This  leads  us  (the  Chancellor  continues)  to  the 
consideration  of  the  important  question  arising 
out  of  this  case  ;  whether  such  an  assignment, 
by  an  insolvent  debtor  to  a  few  select  cred- 
itors, with  such  a  power  of  revocation  attached 
to  it,  can  be  deemed  valid  in  law.  The  neces- 
sary inference  seems  to  be,  that  it  was  made  to 
'  delay,  hinder  or  defraud  creditors.'  That  such 
powers  of  revocation  are  fatal  to  the  instru- 
ment and  poison  it  throughout,  appears  to 
have  been  well  established  by  authority." 

He  then  comes  to  the  consideration  of  that 
part  of  the  case,  which  has  an  immediate  bear- 
ing upon  the  one  now  under  consideration.  He 
says,  "  a  reservation  of  a  part  of  the  interest  to 
himself,  as  in  Tarback  v.  Marbury,  2  Vern., 
510,  and  in  Edwick  v.  Caillaud,  5  T.  R.,  420, 
does  not  destroy  the  provision  in  respect  to  the 
residue  ;  though  if  the  part  unreserved  be  defi- 
cient, the  creditorsjnight,  perhaps,  apply  to  a 
court  of  equity  for  the  residue.  But  if  the 
power  enables  the  grantor  to  defeat  the  whole 
provision,  all  the  cases  concur  in  declaring  it 
null  and  void. 

*Here  is  a  clear  and  explicit  declara-  [*557 
tion  of  the  opinion  of  that  learned  judge,  that 
a  reservation  of  a  part  of  the  trust  fund,  for 
the  benefit  of  the  assignor,  will  not  vitiate  the 
other  provisions  in  the  deed.  This  was  not  an 
obiter  dictum.  It  related  to  a  point  fairly  pre- 
sented in  the  cause,  and  on  which  the  Chancel- 
lor could  not  well  have  avoided  the  expression 
of  an  opinion. 

Upon  an  appeal  brought  to  this  court  (Mur- 
ray v.Riggs,  15' Johns.,  571),  the  prevailing 
opinion  was  delivered  by  Ch.  J.  Thompson. 
And  in  relation  to  the  reservation  for  the  main- 
tenance and  support  of  the  grantors,  his  opin- 
ion was  in  perfect  coincidence  with  that  of 
Chancellor  Kent.  He  says  :  "  The  grantors 
having  reserved  to  their  own  use,  for  their 
maintenance  and  support,  a  part  of  the  prop- 
erty covered  by  this  deed,  forms  no  objection 
to  the  appropriation  of  the  residue.  This  is 
fully  established  by  the  cases  I  have  already 
referred  to,  and  is  indeed  admitted  by  the 
Chancellor  in  the  case  before  us;  though  in  case 
of  a  deficiency  to  satisfy  the  creditors,  they 
migh^apply  to  a  court  of  equity  for  the  appro- 
priation of  the  property  so  reserved  towards 
the  payment  of  their  demands."  Chancellor  San- 
ford  considers  this  opinion  of  Ch.  J.  Thomp- 
son founded  on  the  peculiar  circumstances  and 
equities  of  the  case  before  him,  and  not  as  in- 
tended to  sanction  and  establish  the  general 
proposition  which,  in  terms,  it  seems  to  main- 
tain. He  says  :  "  I  cannot  understand  the  de- 
cision of  the  Court  of  Errors,  to  legalize,  by 
one  universal  rule,  these  reservations  by  an  in- 
solvent debtor  for  his  own  use.  But  I  under- 
stand by  their  decision  that  in  special  cases  of 
peculiar  equity,  the  whole  assignment  shall 
not  be  subverted  by  this  illegal  trust."  I  can- 
not but  think,  with  great  deference  and  respect, 
that  the  Chancellor  has  misapprehended  the 
scope  and  bearing  of  the  opinion  of  the  Ch.  J. 
He  was  for  reversing  the  decree  below,  prin- 
cipally on  the  ground  that  the  deed  of  May  31, 
1800,  was  absolute  and  irrevocable  ;  and  did 
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not,  like  the  previous  deeds,  contain  a  reserva- 
tion to  the  grantors  of  a  power  to  revoke  and 
alter  the  trusts  ;  and  that  that  deed,  in  connec- 
tion with  the  original  assignment  of  Mar.  23, 
558*]  1 798.  was  sufficient  to  protect  and  *estab- 
lish  the  appellants  preference;  and  that  the  inter- 
mediate deeds  or  declarations  of  trust  might  be 
laid  out  of  view.  That  as  the  title  of  the  respond- 
ents as  assignees  of  the  bankrupt,  did  not  accrue 
until  June,  1801,  they  had  no  right  to  impeach 
the  trust  deeds  on  grounds  which  had  been  re- 
moved before  they  had  any  right  or  interest  in 
the  question.  That  the  power  of  revocation 
did  not  render  the  deeds  absolutely  void  and 
incapable  of  confirmation,  as  between  the  par- 
ties, before  the  rights  of  third  persons  inter- 
vened. Whatever,  therefore,  might  have  been 
the  original  character  of  the  transaction,  he 
held  that  every  legal  objection  to  it  was  re- 
moved, and  the  title  of  the  appellants  rendered 
perfect  before  the  respondents  had  any  interest 
in  the  funds  in  controversy.  That  Robert 
Murray  himself,  after  the  deed  of  May,  31,  had 
no  control  over  the  trust  fund  ;  and  that  his 
assignees  under  the  commission,  could  take 
nothing  which  the  bankrupt  had  not  a  right  to 
assign  to  them.  He  remarks, "  there  can  be  no 
doubt  but  at  that  time  (May,  1800)  an  original 
assignment  might  have  been  legally  made  giv- 
ing to  John  B.  Murray  all  the  claim  now  set 
up;  if  so,  there  could  be  no  good  reason  against 
his  then  taking  a  ratification  or  confirmation  of 
any  prior  defective  assignment."  He  then  pro- 
ceeds :  "  Where  the  creditor  is  pursuing  his 
debtor  with  a  judgment  and  execution,  or  in 
any  other  manner,  to  enforce  payment  of  his 
demand,  an  assignment  of  the  debtor's  prop- 
erty, containing  a  power  of  revocation,  may 
very  well  be  considered  as  made  to  '  delay, 
hinder  or  defraud  creditors,'  according  to  the 
language  of  the  Statute  of  Frauds.  But  I  do 
not  see  how  it  could,  in  any  sense,  be  said  to 
delay  or  hinder  a  creditor  who  was  taking  no 
measures  to  enforce  payment  of  his  demand  as 
in  the  case  now  before  us.  For  anything  that 
appears,  all  the  creditors  of  Robert  Murray  & 
Co.  were  satisfied  with  the  assignment  and  the 
provision  there  made  for  the  payment  of  their 
debts." 

The  Chief  Justice  is  here  considering  the  ef- 
fect of  the  power  of  revocation  in  the  deeds 
prior  to  that  of  May,  1800,  and  he  admits,  that 
that  provision  would  clearly  have  rendered 
them  void  against  any  creditor,  who,  during 
559*]  their  existence,  *might  have  attempted 
to  enforce  payment  of  his  demand.  As  against 
such  a  creditor,  he  concedes,  they  must  have 
been  considered  as  made  with  the  intent  to 
delay,  binder  and  defraud  him.  But  his  argu- 
ment is,  the  respondents  arc  not  such  creditors; 
they  did  not  become  creditors  until  after  the 
power  of  revocation  in  those  deeds  had  been 
abrogated  by  the  deed  of  1800;  and  they  ought 
not  now  to  be  permitted  to  impeach  the  assign- 
ment on  a  ground  which  had  ceased  to  exist 
before  their  title  accrued;  especially,  when,  for 
aught  that  appears,  all  the  creditors  of  Robert 
Murray  &  Co.  were  satisfied  witli  the  assign- 
ments (containing  the  power  of  revocation)  and 
the  provision  there  made  for  the  payment  of 
their  debts.  The  parties  in  interest,  during 
the  continuance  of  those  assignments,  never 
•complained  ;  and  the  representatives  of  those 
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parties  (the  respondents,  the  assignees  in  bank- 
ruptcy) shall  not  now  avail  themselves  of  the 
objection .  The  whole  argument  relates  exclu- 
sively to  the  power  of  revocation  and  the  deeds 
in  which  it  was  contained  ;  that  is,  the  deeds 
prior  to  that  of  May,  1800.  Now,  none  of  those 
deeds  contained  the  trust  for  the  benefit  of  the 
grantors.  That  was  contained  in  the  deed  of 
May  31,  1800,  which  did  not  reserve  the  power 
of  revocation.  The  special  circumstances, 
therefore,  on  which  the  Ch.  J.  dwelt,  and 
which  the  Chancellor  supposes  influenced  the 
judgment  of  the  court,  and  distinguishes  it 
from  the  case  now  before  us,  I  humbly  appre- 
hend were  urged  exclusively  in  relation  to  the 
power  of  revocation,  and  had  no  reference  to, 
or  bearing  upon,  the  reservation  of  a  portion 
of  the  fund  for  the  benefit  of  the  grantors. 
The  Ch.  J.  could  not  have  intended  to  say, 
that,  for  anything  that  appeared  in  that  case, 
the  creditors  of  Robert  Murray  &  Co.  were  sat- 
isfied with  the  assignment  of  May  31. 1800.  He 
could  not  have  intended  to  discriminate  be- 
tween the  respondents,  who  were  the  rep- 
resentatives of  the  creditors,  and  the  credit- 
ors themselves  ;  and  to  intimate  that  the  case 
would  have  been  varied,  if  the  assignment 
had  then  been  impeached  by  a  creditors  in- 
stead of  the  assignees.  The  assignees  suc- 
ceeded to  all  the  right  of  all  the  creditors  ; 
and  their  dissatisfaction  with  the  assignment 
was  conclusive  evidence,  in  judgment  of  law, 
*that  each  individual  creditor  was  dis-  f*56O 
satisfied.  ( VideHob.  Fraud. Conv.,  491,  note,K.) 
Nor  could  he  have  intended  to  say  that  none 
but  judgment  creditors  at  the  time  of  the  as- 
signment could  impeach  it.  I  repeat,  there- 
fore, that,  in  my  humble  apprehension,  this 
court  did  not  decide  the  case  of  Murray  v. 
Rigy*,  upon  any  special  circumstances,  so  far 
as  the  trust  in  favor  of  the  grantors  was  con- 
cerned. But  that  they  proceeded  upon  the 
broad  principle  that  such  a  trust,  in  an  as- 
signment for  the  benefit  of  creditors,  does  not, 
per  se,  vitiate  and  destroy  the  whole  deed.  Nor 
do  I  perceive  how  the  judgment  in  that  case 
can  be  sustained  on  any  other  ground. 

Such,  too,  was  the  view  the  Supreme  Court 
took  of  that  case  in  Auntin  v.  Bell,  20  Johns., 
447.  The  assignment  in  that  case  was  im- 
peached on  the  ground  that  it  contained  a  reser- 
vation of  a  certain  sum  for  the  maintenance 
and  support  of  the  grantor  and  his  family;  and, 
also,  because  it  provided,  that  if  any  of  the 
creditors  named  in  the  assignment  should  not, 
within  a  limited  time,  assent  to  the  assignment, 
then  the  trustees  should  pay  to  the  grantors  the 
proportion  of  the  fund  which  would  have  be- 
longed to  such  creditors.  The  assignment  was 
held  to  be  void  on  the  latter  ground.  But  in 
relation  to  the  first  objection,  Ch.  J.  Spencer, 
in  delivering  the  opinion  of  this  court,  re- 
marks :  "In  the  case  of  Murray  v.  Rigg*,  one 
of  the  appointments  and  reservations  in  the 
trust  deed  of  the  31st  of  May.  1800,  was  that  UK- 
trustees  snould  pay  out  of  "the  proceeds  of  tin- 
properly  assigned,  towards  the  support  of  the 
grantors,  a  sum  not  exceeding  $2, 000  a  year, 
for  each  of  the  grantors.  As  to  this  reserva- 
tion, the  ChatifflUtr  was  of  opinion,  on  the  au- 
thority of  Ethrick  v.  VaiUand,  r>T.  R.,  420.  that 
it  did  not  destroy  the  provisions  in  respect  to 
the  residue ;  and  he  intimates  an  opinion  that  if 
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the  part  not  reserved  was  deficient,  the  creditors 
might  apply  to  a  court  of  equity  for  the  resi- 
due. In  this  part  of  the  Chancellor's  opinion," 
he  observes,  "Ch.  J.  Thompson,  who  delivered 
the  opinion  of  the  Court  of  Errors,  concurred. 
This,  then,"  he  continues,  "  puts  an  end  to  the 
objection  made  to  this  assignment,  as  to  a  res- 
servation  out  of  the  trust  property,  of  a  sup- 
56 1*}  port  for  *a  limited  time,  for  one  of  the 
assignors."  The  Supreme  Court,  therefore, 
considered  the  position  upon  this  subject 
laid  down  by  Chancellor  Kent,  and  concurred 
in  by  this  court,  as  a  general  proposition,  and 
not  founded  upon  the  particular  circumstances 
of  that  case;  and  as  settling  the  question  that 
a  reservation  out  of  the  trust  property,  for  the 
support  of  the  grantor,  for  a  limited  time,  did 
not,  per  se,  vitiate  and  destroy  the  residue  of 
the  assignment.  Coinciding  fully,  for  the 
reasons  which  I  have  assigned,  in  this  view  of 
the  case  of  Murray  v.  Riggs,  I  cannot  consider 
that  question  as  now  open  for  discussion. 

But  if  it  were  open,  I  think  the  decision  on 
this  point  in  Murray  v.  Biggs,  fully  supported 
by  the  case  of  Estwick  v.  Caillaud,  5  T.  R.,  420. 
In  that  case,  Ld.  Abingdon  -assigned  a  certain 
mansion  house,  with  the  park  pleasure  grounds, 
and  personal  chattels  belonging  to  it,  to  one 
Estwick,  for  99  years,  in  trust  to  receive  the 
rents  and  profits,  and  pay  one  half  of  them  to 
the  grantor  during  his  life  ;  and  the  other  moi- 
ety to  certain  creditors  enumerated  in  a  sched- 
ule attached  to  the  deed.  One  Townsend,  not 
being  a  favored  creditor,  obtained  a  judg- 
ment against  Ld.  Abingdon,  and  levied  an  exe- 
cution on  some  of  the  property  assigned  ;  for 
which  the  assignee  brought  an  action  of  tres- 
pass. Upon  the  trial,  it  was  left  to  the  jury 
to  determine  the  actual  intent  of  the  transac- 
tion ;  and  they  found  it  to  be  fair,  and  gave  a 
verdict  for  the  plaintiff.  Upon  a  motion  for 
a  new  trial,  it  was  contended  that  the  deed  was 
void,  on  the  face  of  it,  under  the  Statute  of 
Frauds,  13  Eliz.,  on  account  of  the  reservation 
in  favor  of  the  grantor.  But  the  court  were 
unanimously  of  opinion  that  that  did  not  de- 
stroy the  deed.  It  was  contended  in  Austin  v. 
Bell,  and  also  in  this  case,  that  Estwick  v.  Cail- 
laud was  decided  on  the  ground,  that  it  was 
a  partial  and  not  a  general  assignment  of  the 
property  of  the.  grantor  ;  and  that,  for  aught 
that  appeared,  enough  was  retained  by  him  to 
pay  the  creditor  who  was  then  prosecuting. 
Spencer,  J.,  in  Austin  v.  Bell,  also  remarks, 
"  that  the  case  of  Estwick  v.  Caillaud  was  de- 
cided on  the  ground  that  Ld.  Abingdon  had 
not  assigned  all  his  property  ;  but  that  he  re- 
served enough  to  satisfy  the  particular  creditor 
562*]  who  *sought  to  set  aside  the  assign- 
ment." Now,  I  humbly  apprehend,  that  it  does 
not  appear  that  that  was  the  ground  of  the  de- 
cision, in  any  sense  that  affects  the  question  of 
the  reservation  for  the  benefit  of  the  grantor. 
The  fact  that  it  was  a  partial  assignment,  is  in- 
ferred only  from  the  circumstance  that  it  did 
not  appear  on  the  face  of  the  deed  to  be  a  gen- 
eral one ;  and  this  circumstance  is  alluded  to 
by  the  judges,  not  intending  to  show  that  the 
deed  was  not  fraudulent  under  the  Statutes  of 
Elizabeth,  but  that  it  did  not  come  within  the 
operation  of  the  spirit  of  the  Bankrupt  Laws, 
as  being  a  general  assignment  for  the  benefit  of 
favored  creditors.  Ld.  Kenyon  says  :  "There 
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was  nothing  fraudulent,  either  in  the  construc- 
tion of  the  deed  or  in  the  manner  of  carrying 
it  into  execution.  It  was  neither  illegal  or  im- 
moral to  prefer  one  set  of  creditors  to  another. 
This  case  differs,  in  many  respects,  from  the 
preference  given  by  bankrupts.  But  it  was 
never  held,  even  in  the  case  of  a  trader,  that 
he  could  not  give  a  preference  in  some  re- 
spects, provided  he  did  not  exhaust  his  whole 
estate,  or  approach  so  near  to  a  disposition  of 
the  whole,  as  that  the  exception  was  merely 
colorable.  But  as  it  does  not  appear  that  tin's- 
was  a  conveyance  of  the  whole  of  Ld.  Abing- 
don's  property,  the  case  is  delivered  from  the 
objection  which  asserts  that  the  deed  is  fraud- 
ulent, because  it  was  only  intended  as  a  pro 
vision  for  some  of  the  creditors  to  the  exclu- 
sion of  the  rest."  The  objection  was,  that  the 
assignment  was  bad,  because  it  was  not  for  the 
benefit  of  all  the  creditors.  Ld.  Kenyon  an- 
swers it  by  saying,  it  was  a  partial,  not  a  gen- 
eral assignment,  having  no  reference  or  allu- 
sion whatever  to  the  reservation  in  favor  of  the 
grantor.  Mr.  Justice  Ashurst  says:  "There 
is  nothing  illegal  on  the  face  of  the  deed  ;  for 
a  debtor  may  prefer  one  set  of  creditors  to- 
another,  except  in  certain  cases  on  the  Bank- 
rupt Laws.  Where  the  Bankrupt  Laws  do  not 
interfere,  a  debtor  may  give  a  preference  to- 
particular  creditors.  There  appears,"  he  con- 
tinues, "  no  badge  of  fraud  in  any  part  of  the 
transaction.  All  the  legal  property  was  trans- 
ferred to  the  plaintiff  for  legal  purposes.  And 
though  a  part  of  the  profit  was  reserved  lor 
Ld.  Abingdon  himself,  that  alone  will  not  avoid 
the  legal  estate  in  the  trustee  for  the  benefit  of 
*the  schedule  creditors.  And  when  [*56«$ 
those  creditors  are  satisfied,  the  other  creditors- 
may  apply  to  a  court  of  equity  for  the  residue. " 
Mr.  Justice  Buller  says  :  "  If  we  are  to  decide- 
on  the  {face  of  the  deed  itself,  that  is  a  ques- 
tion of  fraud  in  point  of  law.  Now  taking  the 
deed  by  itself,  not  accompanied  with  the  cir- 
cumstance that  there  were  other  creditors  of 
Ld.  Abingdon,  there  is  no  pretense  for  the  ob- 
jection. Nor  does  the  objection  occur  here, 
that  this  was  a  conveyance  of  the  whole  of 
Ld.  Abingdon's  property  ;  for  it  is  not  so  stated 
in  the  deed,  and  the  contrary  appears  from  the 
evidence  ;"  alluding,  evidently,  to  the  objec- 
tion which  had  been  answered  by  Ld.  Ken- 
yon, that  it  was  an  assignment  for  the  benefit 
of  favored  creditors  ;  and  therefore  fraudulent 
within  the  spirit  of  the  Bankrupt  Laws.  The 
fact  that  Ld.  Abingdon  had,  previously  to  the 
assignment,  offered  Townsend  the  materials  of 
another  building  in  satisfaction  of  his  demand, 
could  not  have  affected  the  question  of  legal 
fraud  appearing  on  the  face  of  the  deed,  what- 
ever influence  it  might  have  had  on  the  ques- 
tion of  actual  intent.  ( Vide,  also,  2  Vern.,  510  ; 
4  East,  14  ;  1  Yes.,  Jr.,  160.) 

Nor  am  I  dissatisfied  with  the  decision  in 
Murray  v.  Riggs,  upon  principle.  The  ques- 
tion is  not,  whether  a  man  can  put  his  prop- 
erty beyond  the  reach  of  his  creditors,  by  con- 
veying it  in  trust  for  his  own  use — it  is  con- 
ceded that  he  cannot ;  but  it  is  whether  the 
reservation  of  a  moderate  portion  of  his  prop- 
erty for  the  maintenance  of  his  family,  for  a 
limited  time,  in  a  general  assignment  for  the 
benefit  of  his  creditors,  shall,  in  all  cases,  be 
conclusive  evidence,  in  judgment  of  law,  of  an 

Co  WEN  5. 


1825 


MACKIE  v.  CAIRNS. 


563 


intent  to  delay, hinder  and  defraud  his  creditors, 
within  the  meaning  of  the  Statute  of  Frauds,  so 
as  to  vitiate  and  destroy  the  whole  conveyance. 
I  fully  agree  with  the  Chancellor,  and  with  the 
decision  in  Hyslop  v.  Clarke,  14  Johns.,  458, 
that  if  such  a  provision  is  to  be  considered  con- 
clusive evidence  that  the  conveyances  were 
made  with  an  intent  to  delay  and  hinder  cred- 
itors, it  muSt  avoid  and  destroy  the  whole  as- 
signment ;  because  the  statute  has  declared 
that  all  conveyances  made  with  such  intent, 
shall  be  absolutely  void  and  of  none  effect.  It 
is  for  that  very  reason,  believing  that  cases 
may  exist,  in  which  such  a  provision  would  be 
564*]  *neither  unjust  nor  improper,  that  I 
would  hold  it  voidable  only  upon  application 
to  a  court  of  equity,  and  not  absolutely  void 
within  the  statute. 

The  principle  in  relation  to  this  point  ap- 
pears to  me  not  to  be  stated  with  perfect  ac- 
curacy by  the  learned  judge  who  delivered  the 
opinion  of  the  court  in  Hyslop  v.  Clarke.  He 
says  (14  Johns  ,  465):  "  It  appears  to  be  an 
established  rule  that  where  a  bond  is  void  in 
part,  as  against  the  positive  provisions  of  a 
statute,  the  whole  bond  is  void."  Now,  I  ap- 
prehend, that  if  a  bond  contains  provisions 
which  are  declared  illegal,  or  void  by  statute, 
and  other  provisions,  which  are  legal,  the 
whole  bond  will  not  be  void,  unless  the  statute 
expressly  provides  that  those  illegaVprovisions 
shall  render  the  whole  bond  void.  Suppose 
the  Statute  of  Frauds  had  expressly  declared 
that  any  provision,  for  the  grantor,  in  an  as- 
signment for  the  benefit  of  creditors,  should  be 
considered  fraudulent  and  void  ;  would  an  as-' 
signment,  unexceptionable  in  every  other  re- 
spect, but.  containing  such  a  provision,  be  void 
throughout  ?  I  apprehend  not.  The  statute 
having  merely  declared  that  such  a  provision 
should  be  void,  without  having  declared  what 
its  effect  should  be  upon  the  residue  of  the  as- 
signment, that  effect  would  have  been  left  to 
be  ascertained  and  determined  by  the  rules  of 
the  common  law.  But  if  the  statute  had  de- 
clared, not  only,  that  any  such  provision  should 
be  considered  fraudulent,  but  also  that  any  con- 
veyance containing  any  such  provision  should 
be  absolutely  void,  then  the  whole  deed  un- 
doubtedly would  be  void  ;  not  because  it  was 
void  in  part,  as  against  the  positive  provisions 
of  a  statute,  but  because  the  statute  had  de- 
clared, in  terms,  that  being  void  in  part,  it 
should  be  void  throughout.  The  provision  for 
the  benefit  of  the  assignor  in  this  case,  may  be 
set  aside,  without  affecting  the  other  provisions 
of  the  deed,  and  without  conflicting  with  any 
of  the  cases  which  have  been  cited. 

I  am,  therefore,  of  opinion  that  so  much  of 
the  decree  of  the  Chancellor  as  adjudges  the 
assignment  from  Cairns  to  Sedgwick  &  Lord 
to  be  void,  throughout,  by.  reason  of  the  trust 
or  provision  for  the  benefit  of  Cairns,  should 
be  reversed. 

565*]  *Holding  the  assignment  to  be  good, 
there  is  no  ground  on  which  the  judgment  can 
be  impeached  as  fradulent.  It  is  a  cumulative 
security  only,  for  a  justifiable  object.  But  ad- 
mitting the  assignment  to  be  fraudulent.  I 
should  still  hold  the  judgment  to  be  valid,  for 
the  reasons  assigned  by  the  Chancellor.  The 
written  declaration  of  trust  accompanying  the 
judgment,  and  which  is  testified  by  the  oath  of 
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one  of  the  assignees,  shows  that  the  judgment 
was  confessed  for  the  purpose  of  securing  pay- 
ment to  certain  creditors,  and  for  that  purpose 
only.  There  was  no  trust  for  the  benefit  of  the 
insolvent.  The  judgment  was  not  intended  (nor 
could  it  possibly  have  the  effect)  to  protect  the 
annuity  to  Cairns.  Sedgwick  swears, expressly , 
that  all  the  trusts  were  contained  in  the  written 
declaration  accompanying  the  judgment.  But 
it  is  unnecessary  to  enlarge  on  this  point.  I 
think,  as  to  judgment,  the  decree  of  the  Chan- 
cellor should  be  affirmed. 

I  think  both  parties  are  entitled  to  .the  costs 
of  their  answers,  as 'defendants  to  Mr.  Hone's 
bill.  They  were  subsequent  incumbrancers  ; 
and  were  necessarily  made  parties.  They  both 
answered  and  disclaimed,  as  against  Mr.  Hone's 
prior  lien  and  assented  to  the  sale  of  the  prem- 
ises, reserving  their  respective  claims  to  the 
surplus.  There  is  nothing  to  except  this  case 
from  the  general  rule,  that,  on  a  bill  to  fore- 
close a  mortgage  where  subsequent  mortgagees 
or  judgment  creditors,  who  are  made  defend- 
ants, answer  and  disclaim,  they  are  entitled 
to  their  costs,  to  be  paid  out  of  the  fund  (3 
Johns.  Ch.,  61  ;  13  Ves.,  370 ;  7  Ves.,  583  •  2 
Madd.,  554,  559.) 

My  opinion  being'in  favor  of  the  validity  of 
the  assignments  and  judgment,  which  it  was 
the  object  of  all  the  proceedings,  subsequent 
to  the  decree  of  the  12th  of  January,  1824,  to 
impeach,  I  think  Cairns,  Sedgwick  and  Lord 
are  entitled  to  their  costs,  upon  all  those  pro- 
ceedings before  the  judge  of  the  first  circuit, 
except  the  proceedings  upon  the  petition  of 
Mackie,  Milne  and  Lockhart,  for  the  exami- 
nation of  Cairns,  which  the  circuit  judge  dis- 
posed of  by  an  interlocutory  decree  of  Alay  26, 
1824 ;  and  upon  the  petition  of  Cairns,  Sedg- 
wick and  Lord  for  a  modification  of  the  decree 
of  Jan.  12,  1824,  which  were  also  *dis-T*56O 
posed  of  by  an  interlocutory  decree  of  May  27, 
1824.  The  costs  of  those  motions  having  been 
disposed  of  by  the  circuit  judge,  I  am  of  opin- 
iop  his  decision,  in  this  respect,  should  not  be 
disturbed.  They  are  also  entitled  to  all  their 
costs  of  the  proceedings  upon  appeal  in  the 
Court  of  Chancery — to  be  paid  by  Mackie, 
Milne  and  Lockhart. 

WOODWORTH,  «/..  and  Bray  ton  and  Red  field, 
Senator*,  concurred. 

COLDKN.  Senator.  Will  the  law  permit  an 
insolvent  debtor  to  assign  his  property,  so  that 
he  may  enjoy,  against  the  will  of  his  creditors, 
such  part  as  he  may  choose  to  reserve  for  his 
own  use? 

However  simple  and  disembarrassed  this 
question  may  at  first  appear,  it  is  one  of  those 
so  elaborately  argued  before  us,  and  which 
we  have  now  to  decide. 

Mr.  Cairns,  being  insolvent,  assigned,  by 
several  instruments,  all  his  property  to  Messrs. 
Sedgwick  and  Lord,  in  trust,  that  they  should 
allow  him  out  of  the  proceeds,  or  out  of  the 
rents  and  profits,  $2.000  a  year,  till  he  should 
be  discharged  from  his  debt*  ;  but  the  allow- 
ance was  not  to  extend  beyond  four  years  ;  and 
upon  the  further  trust  that  the  residue  should 
be  distributed  among  certain  of  his  creditors. 

Here,  then,  is  a  conveyance  by  which  an  in- 
solvent debtor  reserves  to  himself  out  of  his 
property  such  revenue  as  he  sees  fit,  for  such 
time  as  he  thinks  will  suit  his  convenience  ; 
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and  when  his  creditors, who  are  not  among  those 
he  has  chosen  to  favor,  and  who  are  dissatis- 
fied, obtain  an  execution  against  his  estate, 
they  find  in  their  way  a  conveyance  which  not 
only  hinders  them  from  levying  their  debt ; 
but  secures  the  property,  in  part  at  least,  to 
their  debtor.. 

If  there  be  such  a  thing  as  natural  equity  ;  if 
we  may  ever  appeal  to  those  perceptions  of 
right  and  wrong  which  are  independent  of  all 
learning,  it  seems  to  me  that  we  may  do  so  on 
this  occasion  ;  and  cannot  hesitate  to  decide 
that  such  a  disposition  of  property  is  invalid. 

We  are  not  left,  however,  to  the  mere  dic- 
tates of  natural  justice.  The  Legislature  has 
567*]  thought  proper  to  record  its*precepts; 
and  we  have  them  in  the  Statute,  1  R.  L.,  75, 
which  enacts  that  every  conveyance  which  is 
devised  or  contrived  with  an  intent  to  delay, 
hinder  or  defraud  creditors,  shall  be  clearly 
and  utterly  void,  frustrate  and  of  none  effect ; 
any  pretense,  color,  feigned  consideration,  ex- 
pressing of  use,  or  any  other  matter  or  thing 
to  the  contrary  notwithstanding.  That  the 
conveyance  or  assignment  in  question  has  de- 
layed and  hindered  creditors,  the  testimony 
before  us  establishes.  If  to  put  property  in 
such  a  situation  that  an  insolvent  may  enjoy  it 
in  defiance  of  those  to  whom  he  is  indebted, 
is  to  defraud  them,  the  assignments  in  ques- 
tion will,  if  they  stand,  have  that  effect.  Gen- 
erally, and  unless  the  contrary  appears,  we 
must  infer  that  the  consequences  which  natu- 
rally flow  from  the  acts  of  a  person  were  intend- 
ed by  him.  This  will  lead  us  to  the  conclu- 
sion that  the  assignments  not  only  did  hinder 
and  defraud  creditors,  but  were  intended  so 
to  do. 

It  is  unnecessary,  however,  to  resort  to  this 
reasoning  to  arrive  at  this  conclusion.  It  is 
avowed  that  the  assignment  was  intended  to 
prevent  certain  of  his  creditors  from  touching 
the  property,  so  that  the  insolvent  might  en- 
joy that  benefit  from  it  which  he  had  thought 
proper  to  reserve  for  himself ;  and  that  the 
residue  might  be  distributed  among  those  he 
chose  to  favor.  One  would  think,  therefore, 
that  this  assignment  was  not  only  conscien- 
tious, but  directly  against  the  statute. 

But  we  are  referred  from  legislative  enact- 
ments to  judicial  decisions  ;  and  told  that  we 
must  receive  these  as  the  law,  however  they 
may  be  in  collision  with  the  letter  of  the  stat- 
ute. And  yet,  it  would  seem  that  the  prescrip- 
tions of  the  judicial  code  must  be  contradic- 
tory, or  liable  to  very  different  interpretations  ; 
for  in  this  case  many  authorities  have  been 
cited  by  the  counsel  on  each  side,  to  maintain 
their  respective  and  directly  opposite  proposi- 
tions. 

We  are  bound  to  pay  great  respect  to  the 
opinions  of  other  tribunals.  We  owe  obedience 
to  the  former  judgments  of  this  court.  If  this 
court  has,  heretofore,  determined  that  an  as- 
signment like  those  now  under  consideration, 
made  under  the  same  circumstances,  may  be 
568*J  maintained,  we  ought  to  *consider  this 
as  the  established  law,  however  we  might  be 
disposed  to  decide  otherwise  if  the  question 
was  now  agitated  here  for  the  first  time.  An 
inferior  tribunal  is  at  liberty  to  change  its  de- 
cisions as  the  opinions  of  its  members  may  al- 
ter ;  but  if  this  court,  of  the  last  resort,  were 
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to  exercise  the  same  liberty,  there  would  be  no 
security  for  property.  The  members  of  this 
court  are,  in  part,  annually  changed ;  and  if 
those  who  compose  it  at  any  time  should  feel 
themselves  unrestrained  by  the  determinations 
of  their  predecessors,  the  rights  of  things  and 
persons  might  vary  as  often  as  the  court  was 
in  session  ;  and  we  should  be  in  that  condition 
which  one  of  our  oldest  writers  sa"ys,  marks  a 
miserable  people,  "  where  the  laws  are  vague 
and  uncertain."  If  the  law,  as  settled  by  this 
court,  be  inconvenient  or  wrong,  it  must  be 
for  the  Legislature  to  change  it.  They  can  do 
it  without  disturbing  dispositions  of  property 
which  may  have  been  made  in  accordance  with 
the  judgments  of  this  court ;  whereas,  a  judg- 
ment here,  in  opposition  to  former  decisions  of 
this  tribunal,  unsettles  all  that  may  have  been 
done  pursuant  to  what  the  community  had  a 
right  to  consider  as  the  established  law. 

With  these  views  I  shall,  for  a  moment,  ad- 
vert to  some  of  the  cases  which  have  been  cited 
in  support  of  the  assignments.  One  class  of 
them  establish  that  a  conveyance  by  an  insolv- 
ent in  favor  of  some  creditors,  to  the  exclusion 
of  others,  is  not  against  the  statute.  But  these 
cases  are  very  different  from  one  where  an  as- 
signment reserves  part  of  the  estate  to  the  as- 
signor. In  the  former  case,  though  one  cred- 
itor may  be  hindered  and  even  deprived  of 
any  share  of  his  debtor's  property,  yet  it  can- 
not be  said  to  hinder  or  delay  creditors,  when 
the  whole  property  is  immediately  put  out  of 
the  hands  of  the  assignor,  and  the  whole  of  it 
goes  to  creditors.  In  these  two  cases  there  is 
all  the  difference  that  there  is  between  an  as- 
signment, the  object  of  which  is  to  prefer  some 
creditors,  and  an  assignment,  the  object  of 
which,  as  to  the  part  reserved,  is  not  only  to 
hinder  but  forever  to  defeat  all  creditors. 

Ld.  Abingdon's  case,  Estwick  v.  Caillaud,  5 
T.  R.,  420;  2  Anst.,  381,  is  one  much  relied 
upon  ;  and  I  confess  I  find  much  difficulty  in 
distinguishing  that  case,  in  principle,  from  the 
*one  we  are  now  considering.  It  ap-  [*569 
pears  to  me  that  the  report  of  that  case  devel- 
ops one  of  those  contrivances  by  which  the 
nobility  of  England  put  their  estates  at  nurse  ; 
so  that  they  may  recruit  without  being  har- 
rassed  by  importunate  creditors.  How  far  the 
policy  of  protecting  the  wealth  of  the  aristoc- 
racy of  England  may  have  influenced  the  jury 
and  court  in  favor  of  Ld.  Abingdon,  I  will  not 
pretend  to  say.  ' '  The  effect  of  that  decision 
was  to  allow  Ld.  Abingdon  to  enjoy  his  man- 
sion house,  park  and  pleasure  grounds;"  to  per- 
mit him  to  make  presents  of  his  deer,  and  run 
his  horses  at  New  Market,  while  his  creditor, 
who  had  built  his  house,  and  whose  debt  had 
been  due  more  than  twenty  years,  was  obliged 
to  look  on,  with  his  execution  in  his  hands.  I 
will  presume  that, this  English  case  maybe 
distinguished  from  that  now  before  us  by  the 
circumstances  which  the  Chancellor  has  no- 
ticed ;  but  if  it  be  not,  I  find  nothing  in  this 
decision  of  the  Court  of  K.  B.  that  commands 
my  respect ;  and  I  owe  no  obedience  to  it ;  be- 
cause it  was  decided  long  subsequently  to  the 
Revolution. 

It  is  not  so  with  the  case  of  Murray  and 
Biggs,  15  Johns.,  571  ;  that  being  a  judgment 
of  this  court,  according  to  the  principles  which 
1  have  professed,  I  hold  myself  bound  by  the 
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decision.  Whenever  another  case  occurs  sim- 
ilar in  all  its  circumstances,  I  will  decide  as 
this  court  has  heretofore  decided.  But  I  think 
the  court  in  that  case  carried  its  indulgence  to 
the  insolvent  debtor  to  the  very  utmost  length. 
I  will  not  consent  to  go  one  step  further  in  the 
same  course.  I  think  we  cannot  do  so  with- 
out trampling  on  the  statute. 

When,  therefore,  I  am  to  determine  whether 
an  assignment  made  by  partners  of  their  part- 
nership property  only,  which  reserves  out  of 
the  property  assigned  a  sum  for  their  support, 
be  void;  when  the  creditors  have  acquiesced  in 
the  assignment  for  several  years,  and  till  the 
assignees  have  distributed  the  money  arising 
from  the  assets,  among  the  creditors;  where  no 
creditor  has  been  actually  impeded  in  the  pur- 
suit of  his  remedy,  and  where  at  last  the  cred- 
itors themselves  do  not  sue;  but  the  assignment 
is  questioned  by  assignees  under  a  commission 
57O*]  of  bankruptcy,  I  shall  give  an  Opin- 
ion in  favor  of  such  an  assignment.  But  I  shall 
not  attempt  to  give  any  other  reason  for  my 
opinion,  than  that,  in  the  case  of  Murray  and 
Riggs,  this  court  has  decided  that  such  an  as- 
signment, under  such  circumstances,  is  good. 

In  the  case  of  Austin  and  Bell,  20  Johns.  ,442, 
Ch.  J.  Spencer,  after  having  applied  his  great 
and  discriminating  mind  to  the  consideration 
of  the  case  of  Murray  and  Rigg*,  notwithstand- 
ing that  case,  says  :  "  I  am  bound  to  say,  that 
a  deed  which  does  not  fairly  devote  the  prop- 
erty of  a  person,  overwhelmed  with  debt,  to  the 
payment  of  his  creditors,  but  reserves  a  portion 
of  it  to  himself,  unless  the  creditors  assent  to 
such  terms  as  he  shall  prescribe,  is,  in  law, 
fraudulent  and  void,  as  against  the  Statute  of 
Frauds,  being  made  with  intent  to  delay,  hin- 
der or  defraud  creditors  of  their  just  and  legal 
actions."  The  assignments  of  Mr.  Cairns  have 
all  these  characters  of  the  assignment  of  the 
Messrs.  Secors,  which  induced  the  Supreme 
Court,  unanimously,  to  pronounce  that  assign- 
ment void.  Mr.  Cairns  was  overwhelmed  with 
debt.  He  reserved  an  annuity  of  $2,000  a  year 
for  four  years,  unless  within  that  time  his  cred- 
itors would  assent  to  his  discharge. 

The  case  before  us  presents  none  of  the  feat- 
ures which  were  peculiar  to  the  case  of  Murray 
and  Riggs.  And  I  think  we  can  not  sanction 
this  assignment  of  Mr.  Cairns  without  so  far 
repealing  the  Statute  for  the  Prevention  of 
Frauds;  or  give  effect  to  any  part  of  the  assign- 
ments, without  overruling  the  decisions  of  the 
Supreme  Court  in  the  cases  of  Hyxlop  v.  Clarke, 
14  Johns..  458,  and  Austin  v.  Bell,  20  Johns., 
442. 

If  we  decide  that  the  assignments  are  invalid, 
we  dispose  of  a  large  part  of  this  case.  The 
judgment  confessed  by  Mr.  Cairns  remains  to 
be  considered.  The  language  of  the  Statute  in 
relation  to  Judgments  and  Executions  is  the 
same  as  in  relation  to  Grants  or  Conveyances. 
It  is  declared  that  they  shall  be  clearly  and  ut- 
terly void,  and  of  no  effect,  if  they  be  entered 
with  intent  to  hinder  or  defraud  creditors  of 
their  actions  or  just  debts,  or  to  hinder  or  let 
the  due  course  and  execution  of  law  and  jus- 
tice. Though  a  judgment  be  fraudulent,  this 
will  never  appear  on  the  face  of  it.  All  judg- 
571*]  incuts  *are  entered  according  to  cer- 
tain forms;  and  if  these  be  duly  observed,  they 
are  valid,  unless  they  may  be  set  aside  by  a  court 
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on  grounds  which  do  not  appear  on  the  record. 
Whether  a  judgment  be  void  or  not,  under  the 
statute,  depends  on  the  intent  with  which  it  was 
entered.  The  intent  must  be  gathered  from 
the  acts  and  declarations  of  the  parties  in  rela- 
tion to  it.  If  a  judgment  be  intended  to  secure 
to  a  person  a  part  of  his  property,  so  that  he 
may  enjoy  it  against  the  will  of  any  one  of  his 
creditors.and  if  it  will  have  that  effect.it  is  void. 

Messrs.  Sedgwick  and  Lord,  on  the  day  the 
judgment  was  entered,  executed  a  declaration 
that  they  held  the  judgment  in  trust  for  secur- 
ing to  the  honorary  and  confidential  creditors 
of  Mr.  Cairns,  mentioned  in  a  schedule  to  the 
declaration  annexed, the  payment  of  theirdebts, 
as  in  the  schedule  specified.  Among  these 
creditors,  Mackie,  Milne  and  Lockhart  are  not 
named. 

There  cannot  be  a  doubt,  that  if  the  judgment 
and  declaration  were  an  independent  transac- 
tion between  the  parties,  the  judgment  would 
be  valid.  It  would  be  a  legal  means  of  giving 
a  preference  to  creditors, which  the  law  allows. 

I  entirely  concur  with  the  Chancellor  in  the 
opinion  he  has  expressed,  that  where  a  security 
is  taken  which  is  defective  or  questionable  (and 
I  will  add  fraudulent),  a  party  may  take  a  new 
security  that  may  be  exempt  from  all  objec- 
tion. But  then  he  must  abandon  the  objection- 
able or  fraudulent  security.  He  cannot  hold 
the  good  security,  and  yet  avail  himself  of  that 
which  is  vicious.  Much  less  can  he  make  the 
new  security  a  means  of  sustaining  that  which 
was  illegal.  The  declaration  of  trust  cannot 
be  conclusive  as  to  the  intent  of  the  parties. 
For  as  to  the  intent,  as  in  relation  to  other  in- 
struments, we  must  look  to  acts  and  expressions. 

Mr.  Sedgwick,  in  his  answer  to  the  seventh 
interrogatory,  says,  that  "  the  instruments  and 
judgment  are  now  held  by  defendant  and  Daniel 
Lord,  Jr.,  upon  the  trusts  declared  as  above 
stated,  in  relation  to  the  same  respectively." 
And  in  a  further  answer  to  the  same  interrog- 
atory, he  says,  he  "  knows  of  no  act  or  thing 
by  which  the  trusts  in  the  assignment  of  the 
25th  of  March,  or  either  of  them,  have  been 
annulled  *or  abrogated,  impaired  or  [*572 
modified, otherwise  than  by  the  operation  of  the 
other  instruments  of  writing  above  mentioned." 
That  is,  by  the  subsequent  assignments,  and 
the  declaration  as  to  the  judgment.all  of  which, 
except  the  last,  refer  to,  and  confirm  the  trusts 
expressed  in  the  first  assignment  of  March  25. 

In  a  petition  presented  to  the  Circuit  Court 
by  Messrs.  Cairns,  Sedgwick  and  Lord,  May  4, 
1824,  they  say  they  "  claim  as  assignees  under 
certain  trust  deeds  or  assignments,  and  under 
a  certain  judgment  confessed  to  them  in  trust 
for  the  benefit  of  the  creditors  of  Cairns  ;  the 
said  deeds  and  last  mentioned  judgments  Ix-ing 
all  prior  to  the  said  judgment  of  Mackie,  Milne 
and  Lockhart." 

In  answer  to  the  fourth  interrogatory  before 
Master  Bollon,  Mr.  Sedgwick  answers,  that  he 
and  Mr.  Lord  "  have  at  all  times,  since  the  18th 
of  April,  1823,  insisted  upon  the  validity  of  the 
several  assignments  and  conveyances." 

This,  as  well  as  their  answer  to  the  bill,  is 
sufficient  to  show  tlmt  Messrs.  Sedgwick  and 
Lord  never  gave  up  the  assign  men  ts;  and  there 
is  abundant  evidence  that,  in  accordance  with 
their  opinion, they  continued  to  act  under  them, 
long  after  the  judgment  was  entered. 
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They  sold  the  houses  to  Henry  D.  Sedgwick 
and  Develin,  Jan.  15,  1824,  and  they  say  they 
then  considered  themselves  as  holding  under 
the  assignments. 

They  had  paid  to  Mr.  Cairns,  as  they  say,  on 
account  of  the  provision  for  his  maintenance 
contained  in  the  assignments,  between  $2,000 
and  $3,000.  A  great  part  of  this  was  paid  after 
the  judgment  was  entered  ;  so  that  Mr.  Cairns 
received,  to  his  own  use,  this  large  amount  of 
his  property,  while  Mackie,  Milne  and  Lock- 
hart  could  receive  nothing  on  account  of  their 
debt  of  $3,000,  which  sum  they  had  paid  to  Mr. 
Cairns  for  a  bill  of  exchange,  only  four  days 
before  he  failed,  and  before  he  made  his  first 
assignment. 

Add  to  this,  that  when  the  sheriff,  who  held 
the  fieri  facias  issued  on  this  judgment,  applied 
to  Mr.  Sedgwick  to  show  if  there  was  any  prop- 
erty of  Mr.  Cairns  on  which  the  execution 
might  be  levied,  Mr.  Sedgwick  told  him  he 
573*]  knew  *nothing  about  it ;  by  which  the 
witness  understood  he  had  no  directions  to  give 
concerning  it;  and  when  the  sheriff  asked  him 
if  the  property  had  not  been  assigned,  he  an- 
swered it  had. 

There  seems  no  kind  of  question,  then,  that, 
after  the  judgment  was  entered,  Messrs.  Sedg- 
wick and  Lord  continued  not  only  to  insist  on 
the  validity  of  the  assignments, but  to  act  under 
them. 

That  they  availed  themselves  of  the  judg- 
ment to  maintain  the  assignments  appears  from 
the  testimony,  which  I  shall  now  notice. 

In  his  answer  to  the  sixth  interrogatory  be- 
fore Master  Bolton,  Mr.  Sedgwick  states  that 
the  assignees  always  maintained,  that  if  the  as- 
signments and  conveyances  were  not  good  and 
valid  in  law,  then  the  judgment  was  valid  and 
binding. 

In  another  part  of  his  testimony,  he  says  the 
judgment  was  to  be  resorted  to,  only  in  case 
the  assignments  were  not  valid.  And  again, 
the  fieri  facias,  he  says,  was  intended  to  cover 
all  property  assigned,  provided  the  same  was 
subject  thereto,  notwithstanding  the  assign- 
ments. 

Mr.  Sedgwick  repeatedly  states  that  his  in- 
tentions were  fair  and  honorable ;  and  that 
neither  the  assignments  nor  judgments  were  in- 
tended by  him  to  have  what  he  esteemed  an 
undue  or  fraudulent  operation.  To  this,  no 
one  will  more  readily  assent  than  myself.  But 
we  cannot  consider  declarations  of  this  nature 
from  parties  interested,  made  in  exculpation 
of  their  conduct.  We  must  interpret  acts  by 
their  consequences ;  and  must  presume  per- 
sons intended  to  produce  the  effects  which  nat- 
urally flow  from  their  acts.  We  can  not  doubt 
that  the  assignees,  Messrs.  Sedgwick  and  Lord, 
intended  tocontinue.and  would  have  continued 
to  pay  Mr.  Cairns  his  annuity,  and  to  have  exe- 
cuted their  trust  according  to  the  assignments, 
if  Mackie,  Milne  and  Lockhart  had  not  insti- 
tuted a  suit  to  avoid  these  assignments.  In  what 
situation,  then,  do  the  assignee  place  the  cred- 
itors by  means  of  the  judgment  ?  They  hold 
to  the  creditors,  in  effect,  this  language  :  "We 
shall  go  on  and  execute  the  trust  according  to 
the  assignments,  whether  they  be  good  or  bad. 
674*]  *If  you  institute  a  suit,  and  set  the  as- 
signments aside,  you  can  get  nothing  by  it ; 
because,  then,  we  shall  claim  all  the  property 
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under  the  judgment ;  and  however  this  may 
benefit  the  favored  creditors,  mentioned  in  the 
schedule,  yet  it  can  be  of  no  advantage  to  you. " 
Indeed,  this  is  exactly  the  operation  of  the 
judgment,  if  this  court  confirm  the  decree  of 
the  Chancellor  as  to  the  assignments.  These 
will  be  declared  fraudulent  and  void  ;  and  yet, 
if  the  judgment  is  permitted  to  stand,  Mackie, 
Milne  and  Lockhart  will  have  gained  nothing 
by  their  suit ;  but,  on  the  contrary,  will  have 
borne  uselessly  all  this  litigation.  'Mr.  Cairns 
may  yet  receive  his  $2,000  a  year.if  the  sched- 
ule creditors  do  not  object ;  and  the  assignees 
will  be  perfectly  secure  that  no  other  dissatis- 
fied creditors,  who  may  not  be  among  those 
Mr.  Cairns  has  thought  proper  to  favor,  will 
ever  question  their  conduct.  The  judgment 
protects  them,  however  illegal  the  assignments 
may  be,  under  which,  since  the  judgment  was 
entered,  they  have  acted,  and  may  continue  to 
act. 

Let  us  suppose,  for  a  moment,  that  the  dec- 
laration executed  when  the  judgment  was  en- 
tered, instead  of  being  as  it  is,  should  have  ex- 
pressed trusts  simular  to  those  contained  in  the 
assignments ;  that  is  to  say,  that  Mr.  Cairns 
should  receive  out  of  his  property  $2,000  a 
year  ;  provided  that,  if  any  creditor  should  be 
discontented,  and  should  succeed  in  establish- 
ing, in  a  court  of  chancery,  that  this  provision, 
was  fraudulent  and  void,  then  the  judgment 
should  stand  good  for  the  benefit  of  certain 
favored  creditors.  I  cannot  think  that  we  should 
hesitate,  for  a  moment,  to  pronounce  a  judg- 
ment connected  with  such  a  declaration  void. 
It  can  make  no  difference  that  the  trusts,  as  to 
the  judgment  now  in  question,  are  not  on  the 
same  paper  with  the  declaration  made  when 
the  judgment  was  entered . 

I  cannot  concur  in  opinion  with  the  Chan- 
cellor,  that  the  judgment  is  a  new  security,  un- 
connected with  the  assignments,  and  exempt 
from  all  the  objections  which  apply  to  them.  I 
think  the  facts,  as  they  stand  before  the  court, 
so  far  from  not  admitting,  as  the  Chancellor 
supposes,  a  presumption  that  the  judgment 
was  given  and  taken  upon  the  *trusts  [*575 
expressed  in  the  antecedent  assignments,  prove 
incontestably  that  the  judgment  was  so  given 
and  taken.  The  evidence  that  the  assignees 
continued  to  act  under  the  assignments  ;  that 
they  paid  Mr.  Cairns  money  according  to  the 
assignments,  after  they  had  obtained  the  judg- 
ment, and  intended  to  continue  to  act  under 
the  assignments  until  they  should  be  declared 
invalid,  is  as  positive  proof,  it  appears  to  me, 
as  the  nature  of  the  case  admits,  that  the  judg- 
ment was  confessed  by  Mr.  Cairns  with  an  in- 
tent that  it  should  be  used,  if  it  could  be  so 
used,  to  support  the  assignments  and  deter  dis- 
satisfied creditors  from  questioning  them,  and 
for  no  other  purpose. 

I,  therefore,  think  that  this  judgment  was  de- 
vised and  contrived  to  delay  creditors  of  their 
lawful  actions  and  demands,  to  the  hindrance 
of  the  due  course  of  the  execution  of  law  and 
justice,  and  that  so  it  is  against  the  statute,  and 
must  be  held  utterly  void. 

There  remains  to  be  disposed  of,  the  two  in- 
terlocutory decrees  of  the  Circuit  Court,  one 
of  May  26,  1824,  ordering  Mackie,  Milne  and 
Lockhart  to  pay  the  cost  of  an  unsuccessful 
application  which  they  had  made  to  have  Mr. 
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<}airns  examined  before  the  master,  and  the 
other  of  the  27th  of  the  same  month,  ordering 
the  same  parties  to  pay  the  costs  of  a  success- 
ful application  which  Messrs.  Cairns,  Sedgwick 
and  Lord  had  made  to  have  the  decree  of  the 
Circuit  Court  amended. 

These  decrees,  in  my  opinion,  were  both  er- 
roneous. The  only  reason  that  we  can  find  for 
the  first  decree,  is  suggested  by  Mr.  Sedgwick 
in  an  affidavit  which  he  made  and  read  to  op- 
pose the  application  ;  which  is,  that  the  whole 
business  having  been  conducted  under  his  ad- 
vice and  agency,  he  was  better  acquainted  with 
all  the  facts  than  Mr.  Cairns  ;  and  he,  Mr. 
Sedgwick,  having  been  examined,  it  was  un- 
necessary to  examine  Mr.  Cairns. 

But  why  were  Mackie,  Milne  and  Lockhart 
obliged  to  rest  on  the  examination  of  one  par- 
ty ?  Had  they  not  the  same  right  to  have  Mr. 
Cairns  examined  that  they  had  to  have  the 
testimony  of  Mr.  Sedgwick  ?  Possibly  Mr. 
576*]  Cairns  and  *Mr.  Sedgwick  might  not 
have  agreed  in  their  testimony.  Possibly  Mr. 
Cairns  might  not  have  given  the  same  answers, 
as  to  the  intent  of  the  assignments  and  judg- 
ment, that  Mr.  Sedgwick  had  given.  I  can  im- 
agine no  possible  reason  why  this  application 
should  not  have  been  granted.  I  think,  there- 
fore, that  the  Circuit  Court  not  only  erred  in 
•compelling  Mackie,  Milne  and  Lockhart  to  pay 
the  costs  of  that  application,  but  in  refusing  to 
let  Mr.  Cairns  be  examined. 

May  27,  the  Circuit  Court  ordered  that  its 
own  decree  of  Jan.  12,  preceding,  so  far  as  it 
ordered  costs  out  of  the  fund  to  Mackie,  Milne 
and  Lockhart,  having  been  unadvisedly  entered 
without  the  authority  of  the  court,  should  be 
expunged.  Now.  if  this  decree  had  been  wrong- 
fully entered  by  Mackie,  Milne  and  Lockhart, 
then  they  might  have  been  justly  chargeable 
with  the  costs  of  the  application  to  set  the  de- 
cree right.  But  Messrs.  Cairns,  Sedgwick  and 
Lord  state  in  their  petition  to  have  the  decree 
altered,  that  they  were  informed  by  the  solic- 
itor of  Mackie,  Milne  and  Co.  that  the  order 
that  they  should  have  costs,  was  inserted  by 
the  solicitor  of  Philip  Hone,  the  original  com- 
plainant in  the  suit.  There  is  nothing  to  con- 
tradict this  information.  Messrs.  Sedgwick  and 
Lord  do  not  allege  that  is  was  incorrect ;  nor 
is  there  anything  to  ?how  that  Mackie,  Milne 
&  Co.  had  ever  been  requested  to  consent  to  an 
alteration  of  the  order.  I  cannot  conceive, 
therefore,  why  Mackie,  Milne  and  Lockhart 
should  be  charged  with  the  costs  of  correcting 
this  mistake.  In  my  opinion,  the  order  of  the 
Circuit  Court  should  not  have  been  affirmed  by 
the  Chancellor. 

My  opinion  is,  that  the  decree  of  the  Chan- 
cellor, so  far  as  it  respects  the  assignment,  be 
affirmed.  That  so  far  as  respects  the  judgment, 
and  the  two  interlocutory  orders  of  the  Circuit 
Court,  it  be  reversed,  and  the  judgment  de- 
clared void.  That  the  money  which  Mackie, 
Milne  and  Lockhart  have  paid  under  the  two 
last  mentioned  decrees,  be  refunded  to  them  by 
Cairns,  Sedgwick  and  Lord  ;  and  that  they  pay 
to  Mackie,  Milne  and  Locklmrt  the  costs  of 
those  applications.  That  so  much  of  the  money 
577*]  arising  from  the  sale  of  *t!ie  premises 
mortgaged  to  Philip  Hone  as  remains  (after 
satisfying  the  mortgages  to  which  the  same 
premises  were  liable,  and  the  costs  of  the  inort 
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gagees,  or  of  those  representing  them),  be  paid 
to  Mackie,  Milne  and  Lockhart,  on  account  of 
their  judgment ;  and  that  Cairns,  Sedgwick 
and  Lord  pay  to  Mackie,  Milne  and  Lockhart, 
their  cost  incurred  in  the  Circuit  Court,  the 
Court  of  Chancery  and  this  court. 

Since  this  cause  was  argued  we  have  been 
furnished  with  a  manuscript,  purporting  to  be 
the  report  of  a  case  decided  in  the  Supreme 
Court  of  the  State  of  La.,  sitting  in  the  Eastern 
District  (Chartres  v.  Cairns  et  al.,  June  Term. 
1825,  M.  S.),  by  which  it  appears  that  one  of 
the  assignments  of  Mr.  Cairns,  now  before  tins 
court,  was  by  the  judgment  of  the  Court  of 
La., declared  to  be  valid.  The  judges  of  La.  say 
that  the  decree  of  our  Chancellor,  avoiding  the 
assignment,  "is  mostclearly  correct  according 
to  the  laws  of  this  State,  on  the  subject  of  in- 
solvencies." But  the  Court  of  La.  consider  that 
the  lex  loci  contractm  ought  to  govern.  They, 
therefore,  feel  themselves  constrained  to  ascer- 
tain what  is  our  law;  and  come  to  the  conclu- 
sion,that  it  is  settled  in  favor  of  the  assignments 
by  the  case  of  Murray  v.Riggs;  notwithstanding 
our  Chancellor's  opinion,  that  that  case  could 
not  sustain  the  assignments  of  Mr.  Cairns.  I 
have  already  noticed  the  circumstances  which, 
in  my  opinion,  render  the  case  of  Murray  v. 
ftiggs  different  from  that  in  which  we  are  now 
rendering  our 'judgment.  I  am  entirely  dis- 
posed to  pay  to  the  court  of  the  State  of  La.  all 
the  respects  that  may  be  due  to  it ;  but  when 
I  am  searching  for  an  exposition  of  the  decis- 
ions of  our  own  tribunals,  I  think  it  safer  to 
take  as  guides  our  own  Chancellor  And  judges, 
than  to  follow  those  who,  as  they  say  them 
selves,  probably  have  no  practical,  and  may  be 
supposed  to  have  little,  even  theoretical,  knowl- 
edge of  our  laws.  In  the  cases  of  Hi/slop  ^. 
Clarke,  and  of  Austin,  v.  Bell,  our  Supreme 
Court  has  given  a  different  interpretation  to  the 
case  of  Murray  v.  Riggs,  from  that  which  has 
been  adopted  in  La.  I  have  already  assigned 
my  reasons  for  believing  that  the  judgment  of 
the  Supreme  *Court  in  these  cases  was  [*578 
correct;  and  I  find  nothing  in  the  report  of  the 
case  from  Louisiana(«)  to  change  my  opinion. 

Clark,  Leffert*,  Lynde,  Thorn  and  Wiltenon, 
Senators,  concurred. 

(a)  The  following  is  the  report  of  that  case  as  fur- 
nished. 

Eastern  District  of  ttie  State  of  La.— June  Term,  1825. 

CHARTRES  v.  CAIHNS  ET  AL. 
Appeal  from  the  court  of  the  first  district. 

MATHEWS,  J.,  delivered  the  opinion  of  tlu;  court. 
In  this  case  the  plaintiff  commenced  his  suit  by  at- 
tachment, which  was  levied  on  property  and  funds 
of  the  defendants,  alleged  to  lx;  in  the  hands  of 
Thomas  M.  Roarers,  who  was  summoned  as  uttr- 
nishee;  and,  in  the  first  instance,  deposed  that  he  had 
no  property  or  funds  in  li  is  possession  belonging  to 
the  defendants :  but  afterwards,  on  further  Inter- 
rojratories,  disclosed  the  whole  of  the  facts  relative 
to  the  property  which  he  once  In  Id  for  said  defend- 
ants, and  which  hud  been  assigned  by  him  to  per- 
sons In  trust  in  the  City  of  N.  Y..  for  the  purpose  of 
pavinir  certnin  creditors  desijowfrnl  by  the  deed  of 
assign  meat,  and  for  bis  own  support,  until  he  should 
be  discharged  In  pursminee  of  some  Insolvent  or 
bankrupt  system  :  and  of  this  assignment  the  jfar- 
nlshee  had  notice  previous  to  luyliiif  the  attachment, 
and  airreed  to  hold  the  funds  for  the  Assignees. 

Under  these  circumstances,  the  court  »»elow  dls- 
mlswd  the  attachment;  and  from  that  judgment  the 
plalntiT  appealed. 

The  correction  of  the  Judgment  of  the  District 
Court  depends  on  the  validity  of  the  deed  of  trust  : 
and  its  validity  depends  on  the  law  of  the  State  of 
N.  V.  as  Ix-liiK  Icf  fori  eontractus.  Hoth  parties, 
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579*]  *SAVAGE,  C h.  J.,  after  stating  the 
facts.  In  my  judgment,  all  depends  upon  the 
validity  of  the  assignments,  particularly  the  as- 
signment of  Apr.  18,  1823.  It  purports  to  be  a 
conveyance  of  the  very  property  out  of  which 
the  fund  in  question  arises.  If  it  did  con- 
vey the  property,  then,  clearly,  Cairns  was  not 
the  owner  Aug.  1,  1823,  when  Sedgwick  & 
Lord's  judgment  was  docketed.  They  were 
themselves  the  owners;  and  a  judgmentin  their 
favor  could  not  be  a  lien  on  their  own  prop- 
erty. If  the  assignment  was  fraudulent  and 
void  as  to  creditors,  still  it  was  valid  as  be- 
tween the  parties  ;  and  their  rights,  under  it, 
will  be  the  same  as  if  it  were  valid  against  all 
the  world.  It  does  not  lie  in  the  mouths  of  the 
parties  to  the  fraudulent  conveyance,  to  say  it 
is  fraudulent.  (7  Johns.,  161.) 

I  lay  the  judgment  entirely  out  of  the  ques- 
tion. Had  the  plaintiffs  intended  to  rely  upon 
it,  they  should  have  released  to  the  defendant 
the  property  on  which  it  was  to  become  a 
lien.  It  is  admitted  that  the  judgment  was  in- 
tended to  come  in  aid  of  the  assignment ;  and 
hence  the  assignees  have  subsequently  been 
executing  the  trusts  of  Mar.  25,  and  Apr.  18, 
1823;  particularly  the  first,  which  relates  to  the 
provision  for  the  insolvent. 

The  question  then  recurs,  were  those  assign- 
ments valid  ;  or,  if  not,  were  they  void  in  part, 
58O*]  or  in  toto  ?  Suppose  the  *debtor,  find- 
ing himself  in  failing  circumstances,  had  con- 
veyed the  whole  of  his  property  to  assignees, 
in  trust  for  himself  ;  could  there  be  a  question 
on  the  subject  ?  An  insolvent  will  not  be  per- 
mitted thus  to  defraud  his  creditors  and  mock 
the  insulted  majesty  of  the  laws.  When  a 
debtor  fails,  either  from  misfortune  or  folly, 
or  from  dishonest  motives,  his  property,  in 
moral  justice,  belongs  to  his  creditors.  He  is 
permitted  to  prefer  in  payment  such  creditors 
as  he  pleases.  This  is  giving  him  power  enough ; 
but  when  he  appropriates  the  property  to  his 
own  use.  the  act  becomes  fraudulent.  Nor  does 
it  lie  in  his  power  to  prescribe  terms  to  his  cred- 
itors. The  law  is  open  to  them.  They  have 
a  right  to  pursue  their  debtor  in  the  mode  point- 
ed out  by  law,  and  any  act  which  obstructs 
them  in  their  pursuit  is  against  law,  and  of 
course  void,  unless  such  act  appropriates  the 
property  to  the  payment  of  debts. 

Our  Statute  of  Frauds,  1  R.  L.,  75,  sec.  1,  de- 
clares all  conveyances  of  goods,  to  the  use  of 
the  grantor,  void  and  of  none  effect.  The  2d 

plaintiff  and  defendants,  interested  in  the  event  of 
the  suit,  are  citizens  of  that  State;  so  that  whatever 
decision  may  be  given,  the  citizens  of  our  State  will 
not  be  affected.  The  task  which  is  often  imposed 
on  the  courts  of  justice  of  the  State  of  La.,  of  de- 
ciding' in  controversies  between  citizens  entirely 
of  other  States,  in  consequence  of  our  Attachment 
Laws,  is  by  no  means  pleasant  to  the  tribunals,  or 
useful  to  the  community.  With  the  best  intentions 
to  do  right,  it  is  with  difficulty  that  error  can  be 
avoided  in  many  cases  arising:  under  our  own  laws, 
of  which  the  judges  are  presumed  to  have  compe- 
tent knowledge.  What,  then,  must  be  the  embarrass- 
ment and  uncertainty  in  deciding  an  intricate  and 
complicated  case,  which  is  governed  wholly  by  for- 
eign laws  of  which  the  court  probably  has  no  prac- 
tical knowledge,  and  may  be  supposed  to  have  lit- 
tle, even  theoretical. 

As  evidence  of  the  laws  of  N.  Y.,  in  relation  to  the 
present  case  we  are  referred  to  decisions  of  the  Su- 
preme Court  of  that  State,  and  Court  for  the  Cor- 
rection of  Errors,  and  also  to  decisions  of  the  Court 
of  Chancery,  as  reported  by  Johnson.  They  have 
been  attentively  examined  by  us ;  and  it  is  believed 
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section  declares  all  conveyances  of  lands  or 
goods,  made  with  intent  to  delay,  hinder  or 
defraud  creditors,  utterly  void,  as  against  such 
creditors.  This  statute,  as  has  often  been  said, 
is  only  in  affirmance  of  the  common  law. 

The  trusts  created  by  the  assignments  are 
good  in  part  and  bad  in  part,  and  the  rule  in 
such  cases  has  been  settled  in  the  case  of  Hi/s- 
lop v.  Clarke,  14  Johns.,  465.  The  court  say: 
"  It  appears  to  be  an  established  rule,  that 
where  a  bond  is  void  in  part  as  against  the  pos- 
itive provisions  of  a  statute,  the  whole  bond 
is  void."  This  doctrine  is  recognized  in  Austin 
v.  Bell,  20  Johns.,  449,  and  is  not  controverted, 
in  terms,  in  any  subsequent  case.  xHow  far  it 
is  impaired,  if  at  all,  by  Murray  v.  Riggs,  15 
Johns.,  571,  I  will  next  consider. 

When  that  case  was  discussed  by  the  late 
Chancellor,  he  remarked,  speaking  of  Tarbuck 
v.  Marbury,  2  Vern.,  510,  that  a  reservation  of 
part  of  the  interest  to  himself,  as  in  that  case, 
and  in  the  one  of  Estwickv.  Caillaud,  5  T.  R., 
420,  did  not  destroy  the  provision  in  respect  to- 
the  residue  ;  though,  if  the  part  unreserved 
was  deficient,  the  creditors  *might  per-  [*58 1 
haps  apply  to  a  court  of  equity  for  the  residue. 
But  if  the  power,  enabled  the  grantor  to  defeat 
the  whole  provision,  all  the  cases  concurred  in 
declaring  it  null  and  void.  When  that  case 
came  into  this  court,  Oh.  J.  Thompson,  who- 
delivered  the  opinion  of  the  court,  says:  "The 
grantors  having  reserved  to  their  own  use,  for 
their  maintenance  and  support,  a  part  of  the 
property  covered  by  this  deed,  forms  no  objec- 
tion to  the  appropriation  of  the  residue.  This 
is  fully  established  by  the  cases  I  have  already 
referred  to  ;  and  is,  indeed,  admitted  by  the 
Chancellor  in  the  case  before  us  ;  though,  in 
case  of  a  deficiency  to  satisfy  the  creditors, 
they  might  apply  to  a  court  of  equity  for  the- 
appropriation  of  the  property  so  reserved,  to- 
wards the  payment  of  their  demands." 

As  the  learned  judge  has  cited  no  case  im- 
mediately to  this  point,  I  have  examined  all 
the  cases  cited  by  him.  In  none  of  them  does 
this  feature  exist,  except  the  two  cases  cited 
by  the  Chancellor  from  2  Vern.,  510,  Tarbuck 
v.  Marbury,  and  5  T.  R. ,  424. 

The  first  of  these  cases  was  as  follows  :  Wm. 
Marbury,  in  1672,  made  a  conveyance  to  Brook 
and  others,  of  his  estate  to  the  use  of  himself 
for  life,  with  power  to  mortgage  such  part  of 
the  estate  as  he  pleased,  remainder  to  the  trust- 
ees and  their  heirs,  in  trust  to  sell  and  pay  all 

that  the  judgment  of  the  District  Court  is  supported 
by  them.  In  opposition  to  these  decisions  a  decree 
is  furnished,  lately  made  by  a  Court  of  Chancery  in 
that  State,  by  which  the  same  deed  of  trust,  now 
under  consideration,  is  declared  null  and  void,  by 
reason  of  the  reservation  or  provision  contained 
therein,  for  the  benefit  of  the  grantor  or  assignor. 
This  decision  is  most  clearly  correct,  according  to  • 
the  laws  of  this  State  on  the  subject  of  insolvencies; 
but  it  seems  to  be  contrary  to  the  principles  recog- 
nized as  prevailing  in  the  State  of  N.Y.,  by  the  judg- 
ments of  the  Supreme  Court  and  Court  for  the  Cor- 
rection of  Errors,  in  the  cases  cited.  Being  a  court 
of  inferior  jurisdiction,  we  cannot  admit  its  decree 
has  such  force  as  to  overturn  those  principles  which 
seem  to  be  established  by  the  tribunal  of  highest  au-  • 
thority.  See  Johns.,  Vol.  XX.,  and  the  cases  there 
referred  to,  p.  447,  particularly  Vol.  XV.  of  these  re- 
ports, p.  571. 

It  is,  therefore,  ordered,  adjudged  and  decreed,, 
that  the  judgment  of  the  inferior  court  be  affirmed, 
with  costs. 

Mr.  lAvermore,  for  the  plaintiff. 

Mr.  M' Caleb,  for  the  defendant. 

COWEN  5~ 


1825 


MACKIE  v.  CAIRNS. 


581 


his  debts.  Mortgages  were  executed  on  all  the 
estate.  Debts  were  incurred  by  him,  by  judg- 
ments, statutes,  bonds  and  simple  contracts. 
The  trustees  having  the  legal  estate,  the  cred- 
itors could  not  recover  at  law.  The  question 
in  chancery  was,  whether  the  creditors  by  j  udg- 
ment  and  statute  should  be  preferred  to  those  by 
bond  and  simple  contract ;  or  whether  they 
should  take  their  average  with  the  others.  The 
court  held  the  deed  of  trust  fraudulent  and  void; 
and  assigned  two  reasons  :  first,  because  Mar- 
bury  continued  in  possession,  and  kept  the  deed 
in  his  custody,  and  the  creditors  had  no  notice  of 
it ;  secondly,  that  having  reserved  a  power  to 
mortgage,  he  might  have  charged  it  to  the  full 
value ;  which  amounted,  in  effect,  to  a  power 
of  revocation  and,  therefore,  was  fraudulent  as 
against  creditors  by  judgment  and  statute.  If 
this  case  proves  anything,  as  to  the  point  now 
under  consideration,  it  is  this  :  that  a  convey  - 
582*]  ance  *to  trustees  to  the  use  of  the 
grantor,  is  void ;  and  the  creditors  have  the 
same  remedies  as  if  the  conveyance  had  never 
been  made.  But  it  by  no  means  shows  that  a 
reservation,  in  a  deed,  to  the  use  of  a  grantor, 
is  valid  as  against  creditors.  It  does  not  ap- 
pear, in  this  case,  that  Marbury  was  indebted 
to  any  great  amount.  Above  all,  it  does  not 
appear  that  he  was  insolvent  when  he  executed 
the  conveyance. 

The  only  case  which  is  left  to  support  this 
doctrine  is  that  of  Estwick  v.  CaUlaud,  5T.  R., 
420. 

In  that  case,  it  appeared  that  the  defendant 
had  levied  on  certain  property,  in  possession 
of  the  plaintiff,  by  virtue  of  an  execution 
against  Ld.  Abingdon,  at  the  suit  of  one  Town- 
send.  Ld.  Abingdon  being  indebted,  but  not 
insolvent  (for  that  is  not  stated,  nor  is  it  infer- 
rible), made  a  conveyance  to  the  plaintiff,  of 
part  of  his  property,  in  trust  to  receive  the 
profits,  and  pay  one  half  to  Ld.  Abingdon,  and 
the  other  half  to  his  schedule  creditors.  On 
the  trial,  it  was  left  to  the  jury  to  decide 
whether  the  deed  was  made  to  defraud  Ld.  Ab- 
ingdon's  creditors.  It  appeared  that  Town- 
send's  debt  was  one  of  long  standing;  that  his 
father,  the  original  creditor,  had  never  de- 
manded the  debt ;  the  present  Townsend  had 
not  sued,  nor  threatened  to  sue,  when  the  deed 
was  given  ;  and  some  time  before  it  was  done, 
Ld.  Abingdon  had  offered  to  pay  Townsend, 
in  the  materials  of  a  house.  The  debt  arose 
originally  by  Townsend's  father  building  a 
house  for  Ld.  Abingdon.  The  jury  found  for 
the  plaintiff,  being  of  opinion  that  there  was 
no  intention  of  defrauding  creditors.  The 
court  refused  a  new  trial,  saying  that  Ld.  Ab- 
ingdon had  a  right  to  prefer  one  set  of  credit 
ors.  Ashurst,  J.,  says,  "though  a  part  of  the 
profits  was  reserved  for  Ld.  Abingdon  him- 
self, that,  alone,  will  not  avoid  the  legal  es- 
tate in  the  trustees,  for  the  benefit  of  the  sched- 
uled creditors ;  and  when  those  creditors  are 
satisfied,  the  other  creditors  mav  apply  to  a 
court  of  equity  for  the  residue.'11  Buller.  J., 
said,  taking  the  deed  by  itself,  it  did  not  ap- 
pear to  be  fraudulent.  It  was  not  stated  to  be 
a  conveyance  of  all  the  property  of  Ld.  Ab- 
ingdon ;  and  the  contrary  appeared  from  the 
evidence,  as  Ld.  Abingdon  had  offered  pay- 
ment out  of  other  funos  ;  which  showed  that 
58;**]  *he  had  no  intention  of  defrauding 
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Townsend.  He  also  adds  :  "As  Ld.  Abingdon 
assigned  over  more  than  would  probably  be 
sufficient  to  satisfy  those  creditors,  it  seems  to- 
me that  it  was  a  fair  proposal  on  his  part,  that 
a  certain  portion  of  the  rents  and  profits  should 
be  reserved  for  his  own  benefit  in  the  mean- 
time." This,  however,  had  reference  to  the 
fairness  of  the  transaction  as  between  Ld.  Ab 
ingdon  and  the  scheduled  creditors. 

The  plaintiff,  in  that  case,  being  told  that 
his  remedy  was  in  equity,  filed  his  bill  in  the 
Exchequer,  and  obtained  an  injunction  ;  and 
on  a  motion  to  continue  it,  that  court  consid- 
ered the  question  of  fraud  as  resjudicata,  hav- 
ing been  decided  in  the  K.  B.  And  as  to  reach- 
ing property  in  the  hands  of  a  trustee,  or  stock 
in  the  funds,  Ch.  B.  Macdonald  said,  "courts 
of  equity  have  never  granted  an  injunction  in 
a  similar  case."  (S.  C.,  2  Anstr.,  381.) 

If  this,  therefore,  is  to  be  considered  a  par- 
allel case,  and  as  controlling  the  present,  it 
proves  that  both  the  Chancellor  and  Ch.  J. 
Thompson  were  mistaken,  in  saying  that  a 
court  of  equity  would  direct  the  properly  re- 
served to  be  appropriated  to  the  payment  of 
the  creditors  not  contained  in  the  schedule. 
But,  in  truth,  it  is  not  analogous.  Ld.  Abing- 
don was  not  an  insolvent  debtor.  Townsend 
was  not  a  creditor  pursuing  his  legal  remedies 
when  the  deed  was  executed,  nor  for  several 
years  afterwards.  Before  the  deed  was  given, 
Ld.  Abingdon  offered  payment.  He  left  part 
of  his  property  unconveyed  ;  and,  as  may  be 
inferred  from  the  remarks  of  Mr.  J.  Buller, 
sufficient  to  pay  the  debt  in  question.  Such  is 
the  case  from  which  the  late  Chancellor  and 
Ch.  J.  Thompson  drew  the  doctrine  that,  "the 
grantors  having  reserved  to  their  own  use,  for 
their  maintenance  and  support,  a  part  of  the 
property  covered  by  the  deed,  forms  no  objec- 
tion to  the  appropriation  of  the  residue."  It 
should  be  stated  that  this  was  not  considered 
the  principal  point  in  the  case  they  were  de- 
ciding. 

However  unsupported  this  proposition  may 
be,  and  I  think  I  have  shown  that  it  has  no 
adjudged  case  to  support  it ;  yet  it  seems  to  be 
distinctly  asserted  and  assented  to  by  this 
*court.  The  Chancellor  thinks  the  case  [*o84r 
in  which  it  was  asserted  not  in  point  for  the 
one  we  are  considering.  It  is  true  that  Ch.  J. 
Thompson  considered  all  the  creditors  of  the 
insolvents  as  satisfied  with  the  arrangements 
made  by  the  assignments.  He  regards  this  an 
important.  And  if  the  facts  are  so  to  be  under- 
stood, there  can  be  no  objection  to  it ;  nor 
would  it  be  an  authority  for  this  case.  Here 
the  creditors,  Mackie,  Milne  and  Lockhart, 
have  never  assented  to  the  assignment.  They 
have  lost  no  time  in  endeavoring  to  recover 
their  just  dues  by  legal  process.  Nor  are  laches 
of  any  Rind  impiitable  to  them. 

But  if  the  case  of  Murray  v.  Iliffg*  is  to  be 
considered  as  an  authority  in  this  case  (and 
Ch.  J.  Spencer  so  considered  it  in  the  case  of 
Austin  and  Itell,  though  he  evidently  denied 
its  correctness),  if  it  must  be  met,  then  I  would 
ask  in  the  very  appropriate  and  forcible  lan- 
guage of  the  present  ChnnctUnr  :  "Is  it  law 
that  every  insolvent  debtor  in  this  State  may, 
by  assigning  all  his  property  in  trust,  secure  to 
himself  an  allowance  of  $2,000  a  year,  or  any 
other  sum  from  his  own  property  ?  "  And.  I 
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will  add,  is  it  not  directly  against  the  statute  ? 
Our  laws  have  specified  what  property  of  a 
•debtor  the  creditor  shall  not  take  from  him. 
Any  attempt  of  the  debtor  to  set  apart  a  fund 
for  his  own  support  must  be  fraudulent  and 
void.  If  he  may  take  to  his  own  use  $2,000  a 
year,  why  not  $5,000  ?  And  if  for  four  years, 
why  not  for  ten,  or  even  twenty,  as  in  the  case 
of  Murray  v.  Riggs.  To  state  such  a  propo- 
sition, is  a  sufficient  refutation  of  it.  It  off  ends 
the  moral  sense ;  it  shocks  the  conscience, 
and  produces  an  exclamation.  It  is  directly 
against  the  statute,  and  cannot  stand  before  it. 

But  even  should  this  assignment  be  con- 
sidered a  valid  one,  it  is  conceded  that  the 
amount  appropriated  to  the  grantor's  use  may 
be  taken  to  satisfy  creditors,  by  an  application 
to  a  court  of  equity  for  that  purpose.  What, 
in  substance,  is  the  present  application,  but  a 
contest  for  this  very  appropriation  ?  The  va- 
lidity of  this  reservation  does  not  arise  collat- 
erally ;  it  is  directly  called  in  question.  It  is 
almost  the  only  g'round  of  contention.  If, 
therefore,  it  is  admitted  that  these  creditors 
585*]  will  be  entitled  to  the  reservation  *in 
question  by  filing  a  bill  expressly  for  that  pur- 
pose ;  then,  I  would  ask,  why  turn  them  out 
of  court,  when  it  is  admitted,  if  they  come  in 
a  different  attitude,  they  will  be  entitled  to 
what  they  ask  ?  For  whose  benefit  are  we  to 
direct  all  this  circuity  of  action  ?  Surely  not 
for  the  benefit  of  the  creditors  ;  nor  yet  for 
the  benefit  of  the  insolvent.  , 

On  the  whole,  I  am  of  opinion  that  the  as- 
signments are  fraudulent  and  void,  as  against 
creditors  pursuing  their  legal  remedies.but  valid 
as  between  the  parties.  That  the  judgment  con- 
stitutes no  lien  on  the  property  out  of  which 
the  fund  in  question  was  raised  ;  the  equity  of 
redemption  having  been  previously  conveyed 
by  a  deed  which  was  valid  as  between  Cairns 
and  his  assignees;  and  therefore,  that  Mackie, 
Milne  and  Lockhart  are  entitled  to  the  fund  in 
question,  or  so  much  thereof  as  will  pay  their 
judgment.  Certain deductions,however,should 
be  made  from  it.  In  my  judgment,  both  these 
parties  litigant  should  receive  their  costs  for 
appearing  as  defendants  at  the  suit  of  Philip 
Hone.  But  after  the  consent  for  this  fund  be- 
came a  suit  between  them,  costs  should  be 
awarded  to  the  prevailing  party. 

I  am  of  opinion,  therefore,  that  so  much  of 
the  decree  of  His  Honor,  the  Chancellor,  as 
awards  the  fund,  in  court,  to  Sedgwick  &  Lord 
should  be  reversed,  with  costs.  And  so  much 
as  affirms  the  decree  of  the  circuit  judge  of 
May  27,  altering  the  decree  of  Jan.  12,  1824, 
should  also  be  reversed  with  costs  ;  and  the 
residue  affirmed. 

Burt,  Cramer,  Crary,  Gardiner,  Greenly, 
Haight,  Lake,  Mallory,  Mclntyre,  Morgan,  Nel- 
non,  Wooster  and  Wright,  Senators,  concurred, 

For  affirmance,  Bowman,  Burrows,  Dudley, 
EarU,  Ellsworth  and  Keyes,  Senators. 

A  majority  of  the  court  concurring  in  there- 
suit  of  the  opinions  delivered  by  Savage,  Ch. 
J.,  and  Colden,  Senator,  the  following  decree 
was  thereupon  entered  : 

DECREE  :  A  majority  of  this  court  being  of 
opinion  that  the  assignment  or  conveyance 
586*]  made  by  the  said  William  Cairns  *to 
the  saiii  Robert  Sedgwick  &  Daniel  Lord,  Jr., 
is  void,  by  reason  of  the  trust  or  provision  con- 
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tained  therein  for  the  benefit  of  the  said  Will- 
iam Cairns,  it  is  adjudged  and  decreed,  that  so 
much  of  the  aforesaid  decree  of  the  Court  of 
Chancery,  as  relates  to  the  said  assignment  or 
conveyance,  be  in  all  things  affirmed. 

And  a  majority  of  the  court  being  also  of 
opinion  that  the  judgment  confessed  by  the 
said  William  Cairns  to  the  said  Robert  Sedg- 
wick and  Daniel  Lord,  Jr.,  is  also  void,  it  is 
adjudged  and  decreed  that  so  much  of  the 
aforesaid  decree  of  the  Court  of  Chancery,  as 
affirms  the  validity  of  the  said  judgment,  be 
reversed. 

And  it  is  also  adjudged  and  decreed  that  the 
surplus  moneys  arising  from  the  sale  of  the 
mortgaged  premises  mentioned  in  the  pleadings 
in  this  cause,  and  now  remaining  in  the  court 
of  equity  for  the  first  circuit  of  this  State,  be 
applied  as  follows  :  first,  to  the  payment  of  the 
amount  due  on  the  judgment  in  favor  of  the  said 
William  Mackie,  Andrew  Milne  and  Andrew 
Lockhart ;  next,  to  the  payment  of  their  costs 
as  hereinafter  decreed,  and  that  the  balance,  if 
any,  do  remain  in  the  said  Circuit  Court,  sub- 
ject to  the  order  thereof. 

And  it  is  also  adjudged  and  decreed,  that  the 
costs  of  the  said  William  Mackie,  Andrew 
Milne  and  Andrew  Lockhart,  in  the  Circuit 
Court  and  in  the  Court  of  Chancery,  including 
their  costs  on  the  interlocutory  decree  of  the 
Circuit  Court,  made  on  the  twenty-sixth  day  of 
May,  one  thousand  eight  hundred  and  twenty- 
four,  and  on  the  interlocutory  decree  of  the 
same  court,  made  on  the  twenty-seventh  day  of 
that  month,  be  paid  to  them  out  of  the  afore- 
said surplus  moneys,  provided  the  said  surplus 
moneys  shall  be  sufficient  for  that  purpose.af ter 
paying  to  the  said  William  Mackie,  Andrew 
Milne  and  Andrew  Lockhart,  the  amount  of 
their  judgment  as  above  directed  ;  and  in  case 
the  said  surplus  moneys  shall  not  be  sufficient, 
it  is  hereby  adjudged  and  decreed  that  so  much 
of  the  said  costs  as  may  have  accrued  since  the 
making  of  the  decretal  order,  made  by  the  Cir- 
cuit Court  for  the  sale  of  the  said  mortgaged 
premises,  be  paid  to  the  said  William  Mackie, 
Andrew  Milne  and  Andrew  Lockhart,  by  the 
*said  William  Cairns,  RobertSedgwick[*587 
and  Daniel  Lord,  Jr. 

And  it  is  also  adjudged  and  decreed  that  the 
said  William  Cairns,  Robert  Sedgwick  and 
Daniel  Lord,  Jr. ,  do  refund  to  the  said  Will- 
iam Mackie,  Andrew  Milne  and  Andrew  Lock- 
hart,  the  amount  of  the  costs  paid  by  them  to 
the  said  Cairns,  Sedgwick  and  Lord,  pursuant 
to  the  aforesaid  interlocutory  decrees  of  the 
twenty-sixth  and  twenty-seventh  of  May,  one 
thousand  eight  hundred  and  twenty-four. 

And  it  is  also  adjudged  and  decreed  that  so 
much  of  the  aforesaid  decree  of  the  Court  of 
Chancery,  relating  to  the  application  of  the  sur- 
plus moneys  arising  from  the  sale  of  the  mort- 
gaged premises  mentioned  in  the  pleadings  in 
this  cause,  and  to  the  costs  of  this  suit,  as  is  in- 
consistent with  the  provisions  of  this  decree,  be 
reversed;  and  that  this  cause  be  remitted  to  the 
Court  of  Chancery,  to  the  end  that  this  decree 
may  be  carried  into  effect. 

And  it  is  also  adjudged  and  decreed  that 
the  costs  of  the  said  William  Mackie,  Andrew 
Milne  and  Andrew  Lockhart,  upon  the  pro- 
ceedings in  this  court,  be  paid  to  them  out  of 
the  aforesaid  surplus  moneys,  in  case  the  same 
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shall  be  sufficient  for  that  purpose,  after  pay- 
ment of  the  judgment  and  costs,  hereinbefore 
mentioned  ;  and  if  not,  then  by  the  said  Will- 
iam Cairns,  Robert  Sedgwick  and  Daniel 
Lord,  Jr. 

8.  C.— 1  Hopk.,  373. 

Distinguished— 2  Wend.,  234 ;  36  Am.  Rep.,  565  (33 
N.  J.  L..298). 

Cited  in— 6  Cow.,  288;  7  Cow.,  738;  8  Cow.,  433;  9 
Cow.,  86,  725 ;  4  Wend..  112 ;  11  Wend.,  118, 194,  258: 18 
Wend..  363,  388;  1  Hill,  482;  4  Hill,  258,  475;  6  Hill. 
439 ;  1  Den.,  197 ;  1  Paige,  310 ;  2  Edw.,  134,  292 ;  1 
Sand.  Ch.,  10,  45, 138 ;  15  N.  Y.,  116 ;  36  N.  Y.,  539 ;  66 
N.  Y.,  382;  3  Keyes.,  401,  408  ;  3  Abb.  App.  Dec.  302  ; 
2  Barb.,  309 ;  4  Barb.,  121 :  12  Barb.,  178;  17  Barb.,  407; 
1»  Barb..  454 ;  20  Barb..  437  ;  23  Barb.,  81 ;  24  Barb., 
126:  47  Barb.,  175;  13  How.  Pr..  158:25  How.Pr.,  249; 
46  How.  Pr..  458  ;  3  Abb.  Pr.,  403  ;  5  Abb.  N.  S.,  445 ; 
2  Sand.,  597 ;  2  Leg.  Obs..  73,  251 ;  4  Leg.  Obs.,  425 ;  25 
Ind.,  542 ;  19  Am.  Dec.,  439,  440  (1  Paige,  ch.,  305);  23 
Am.  Dec.,  70  (3  P.  &  W.  83);  25  Am.  Dec..  478. 487, 627, 
643,  645, 654  (1  Greenl.  Law,  326);  26  Am.  Dec.,  246  (4 
Yerg.,  5*1);  33  Am.  Dec.,  382  (13  Conn.,  75). 


THE  PRESIDENT,  DIRECTORS  AND 
COMPANY  OF  THE  RENSSELAER 
GLASS  FACTORY,  Plaintiff*  in  Error, 

v. 

JANET  REID,  Adminixtratrix,  &c.(  of  JOHN 
REID,  Deceased,  Defendant  in  Error. 

Interest  on  Accounts — When  Allowed — Criterion 
aitto  Allowance  of — Generally  Allowed  on  Cash 
Advances  by  One  for  Anotlier,  tliough  Resting 
.in  a  Mutual,  Current,  Unliquidated  Account 
— Not  on  Unliquidated  Account  for  Work  and 
Labor — On  Running  Account  Interest  Allowed 
till  Request  Made  to  Make  out  Account,  but  not 
After,  the  Request  not  having  been  Complied 
with — Advances  of  Money — Salary — History 
of  Interest — Referees — Common  Law  of  En- 
gland and  Decisions  of  NeigJiboring  States — 
How  far  Binding  Here — Error  Lies  to  Judg- 
ment based  on  Facts  Found  by  Referees. 

May  1, 1812,  the  president,  &c.,  of  the  Rensselaer 
Glass  Factory,  a  company  engaged  extensively  in 
the  manufacture  of  glass,  entered  into  a  partner- 
ship, for  a  year,  with  R.  &  A.,  two  stockholders,  in 
conducting  the  concern  ;  R.  &  A.  to  make  the  nec- 
essary advances  in  money,  and  receive  interest.  May 
1, 1813,  the  Co.  appointed  R.  their  general  agent,  large 
advances  being  necessary  to  carry  on  their  business. 
No  salary  was  agreed  on ;  but  a  previous  agent  had 
588*]  received  *a  salary  of  $1.250  ;jer  annum ;  and 
this  was  no  more  than  a  reasonable  compensation 
for  R's  services,  while  agent,  until  the  factory  was 
destroyed  by  flre  May  3,  1815.  R.  continued  agent 
from  May  1,  1813,  till  his  death,  in  Aug.  1821:  resid- 
ing in  the  vicinity  of  his  principals,  who  occasion- 
ally met  at  his  house.  During  the  time  of  his  agency, 
he  made  necessary  cash  advances,  in  and  about  car- 
rying on  the  concerns  of  the  Company,  to  more  than 
S  100,000,  which  he  had  charged  in  an  account  of  more 
than  500  items :  and  had  received  in  cash  nearly  the 
same  amount.which  he  credited  in  the  same  book  in 
up  wards  of  700  items.  He  never  rendered  any  ac- 
count to  the  Company:  nor  did  he  apprise  them  that 
they  were  in  arrear,  until  Jan.  2,  1H19,  when  he  was 
requested,  by  one  or  more  of  the  Directors,  to  pre- 
sent his  aeco'unt;  which  request  was  af terwanis  re- 
peated, by  one  or  more  of  the  Directors,  but  never 
complied  with.  On  his  death, his  ix-raoim!  represent- 
ative claimed  interest  on  the  advances,  us  well  as 
on  the  salary  or  compensation  for  his  services:  held, 
that  she  should  recover  interest  upon  the  advance* 
to  Jan.  2,  1819,  when  he  was  requested  to  make  out 
his  account,  but  not  after.  Held,  nlso.t  hat  she  should 
not  recoxer  interest  on  the  salary. 

As  a  general  rule,  interest  is  allowable  on  cash  ad- 
vancedby  one  for  another,  though  tin-  advance! 
rest  in  the  form  of  amutual.currentand  unliquidat- 
ed account. 


NOTE.—  Intercut—  When  allowable  on  account*. 
For  full  discussion,  see  Newell  v.  Grlswold.fl  Johns.. 
45,  note. 
COWEN  5. 


Interest  is  not  allowable  on  an  unliquidated  ac- 
count for  work  and  labor. 

The  facts  before  referees,  appointed  by  the  court 
pursuant  to  the  Statute,  1  R.  L.,  516,  may,  under  the 
order  of  the  court  in  which  the  cause  is  pending,  be 
entered  on  the  record,  and  the  decision  upon  them 
reviewed  on  error. 

Form  of  a  judgment  record,  on  reference  pur- 
suant to  the  Statute,  1  H.  L.,  516. 

The  word  "  account"  has  no  definite  legal  mean- 
ing ;  and  it  seems  that  a  demand  lying  in  account, 
is  not  the  criterion  for  determining  whether  it  shall 
carry  interest.  The  question  is  whether  the  demand 
itself  be  liquidated.  Per  Sanf  ord,  Chancellor. 

How  far  the  administration  of  justice  is  capable  of 
being  governed  by  positive  rules.  Per  Colden,  Sen- 
ator. 

Advances  of  money  by  one  man  for  another, with- 
out an  express  or  implied  authority  from  the  latter, 
will  not  bind  him  to  pay.  Per  Colden.  Senator. 

Courts  may  compel  referees  to  report  the  facts 
before  them  specially ;  and  a  review  of  their  de- 
cision upon  such  a  re  port,  is  preferable  to  one  on  mo- 
tion founded  upon  affidavit.  Per  Spencer,  Senator. 

History  of  the.law  of  interest.  Per  Spencer,  Sen- 
ator. 

The  authorities,  requiring  or  authorizing  the  al- 
lowance of  interest  on  a  debt  or  demand,  classified 
and  arranged  under  their  respective  principles  of, 
1.  An  agreement  expressed  or  implied ;  and  the  lat- 
ter considered  in  reference,  1,  to  the  usage  of  busi- 
ness ;  2,  to  the  case  where  the  principal  is  to  be  paid 
at  a  specified  time,  and  there  is  a  default  as  to  the 
payment;  3,  an  account  liquidated,  &c.,  4.  an  ac- 
count rendered,  and  not  objected  *to,  &c.;  5,  [*589 
the  giving  of  a  void  note  or  bill,  or  offering  security, 
&c.;  II.  The  allowance  of  interest  by  a  jury,  in  their 
discretion,  under  the  direction  of  the  court.  1,  inac- 
tion arising  ex  delicto ;  2,  in  actions  arising  ex  con- 
tractu;  with  various  instances  and  illustrations 
under  each  head:  and  remarks  on  the  evidence  ap- 
plicable to  some  of  the  heads.  Per  Spencer,  Senator. 

How  far  the  decisions  of  the  neighboring  States 
are  authority  here.  Per  Crary,  Senator. 

How  far  the  common  law  of  England  is  binding 
here ;  and  what  is  the  evidence  of  that  law.  Per 
Spencer  and  Crary,  Senators. 

There  is  no  case  to  be  found,  where  attorneys  or 
solicitors  have  advanced  money  for  their  clients,  al- 
lowing interest  on  their  account  before  it  is  liqui- 
dated. Per  Crary,  Senator. 

The  legal  security  of  capital  is  the  strongest  in- 
ducement to  its  accumulation.  Per  Crary.  .Senator. 

A  note  "payable  On  demand  carries  no  interest,  till 
a  demand  is  made  by  suit,  or  otherwise.  Per  Spencer, 
Senator. 

To  what  extent,  the  common  law  Is  flexible.  Per 
Spencer.  Senator. 

Citations— 3  Cow.,  419  to  438 :  6  Johns.,  45,  283,  337  ; 
12  Johns.,  31. 64, 156:  3  Cal.,  266: 1  Johns.,  315 ;  16  East, 
223,  226:  6  Johns.  Ch.,  21,  353  ;  1  Mass.,  436  :  9  Mass., 
37;  12  Mass.,  4;  1  Dall.,  265,  313,  349,  50,  52:  13  Mass.. 
218,  232:  1  Conn.,  32,  35;  1  Ves.,Jr.,  60;  1  Binn..  448, 
494 ;  3  Cat.,  226, 238 ;  2  Van  Schaack's  Colonial  Laws, 
517;  17  Johns.,  484;  1  Campb.  iV.  P.,  52,  53:  1  Hawk. 
Ch..  82;  Hard.,  420;  Hume.  Ch.,  33;  1  Am.  State 
Papers,  307;  Stat.  Hen.  VIII.,  ch.  9;  Doug.,  375:  1 
Starkie,  487  :  2  Burr.,  1085,  1088.  1808  :  2  Br.  <\  C.,  3;  2 
Bos.  &  P.,  219, 337  :  W.  111.,  761 ;  3  Wils.,  205 :  15  Johns., 
424 ;  1  Dick..  428 ;  2  Salk..  623 :  1  H.  111..  303.304 ;  2  Gall.. 
45 ;  IP.  Wins..  376  ;  7  Johns.,  213  :  2  Vern..  27*1 ;  2  Ves., 
239;  2  Atk.,  252;  1  Serg.  &  K-.  179:  *  Johns.,  446;  14 
Johns..  188,855.878,880;  3  Johns.  Cas..  310:  2  Campb. 
N.  1'.,  426:  9  Johns.,  71 ;  13  Johns.,  255:  11  Mass.,  50» ; 
3  Binn..  123:  7  Mass.,  14;  4  Dessaus.,  110;  4  Vin.  Abr.. 
458,  pi.  10;  Sel.  Ch.  Cas.,  50;  2  Kq.  ('as.  Al>r.,  Ml,  pi. 
15;  I  Ves..  Jr.,  63:  20  Johns.,  28.  (KB;  13  Vi-s..  M:  11 
Ves.,  *59;  8  Ves.,  363 ;  1  Jac.  &  Walk..  13.". :  4  Dall.,  2«i. 

ON  EKKOR  from  the  Supreme  Court.  The 
same  case  in  the  court  below  is  reported  in 
3  Cow.,  892,  438. 

SCTIIKIILAND.  ./..  and  SAVA<;K.  Ch.  J.,  as 
signed  the  reasons  in  support  of  the  judgment 
in  the  court  below,  as  in  3  Cow.,  419-438. 

The  rase  was  argued  by, 

Mr.  H.  F.  liutler,  for  the  plaintiffs  in  error, 
and. 

Mr.  8.  A.  Foot,  for  the  defendant  in  error, 
upon  the  points  made,  and  authorities  cited  on 
their  argument  in  tin-  court  below,  which  see  3 
Cow.,  3UD-419. 
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Mr.  Foot  also  raised  the  question  here,  whether 
a  writ  of  error  could  be  brought  to  review  the 
decision  of  referees  ;  which  was  discussed  by 
the  counsel  much  upon  the  same  grounds  as, 
in  the  court  below,  on  the  motion  for  a  rule  re- 
quiring the  plaintiff  below  to  incorporate  the 
facts  of  the  case  in  the  judgment  record.  The 
arguments  of  the  same  counsel,  on  that  occa- 
sion, are  reported  in  3  Cow. ,  387-389,  S.  C. 

The  main  facts  in  the  case,  both  as  to  the 
preliminary  point  and  the  merits,  will  also  be 
found  stated  or  adverted  to  by  the  Chancellor 
and  Senators  in  delivering  their  opinions  in  this 
court.  In  these,  some  circumstances  will  be 
59O*]  *found  stated,  especially  in  the  opin- 
ion of  Spencer,  Senator,  not  mentioned  in  the 
former  report  of  the  cause. 

The  record  returned,  which  was  admitted  to 
be  correct  in  form,  and  which  was  stated  to  be 
in  due  form  by  Golden,  Senator',  was  thus : 

Placita,  of 'October  Term,  1821  ;  Warrants 
of  attorney  ;  Memorandum  of  October  Term, 
1821  ;  Declaration  ;  Plea  of  the  general  issue  ; 
which  was  followed  with  the  usual  general 
notice  of  set-off.  The  record  then  proceeded 
thus : 

"  Therefore,"  &c.  (award  of  venire,  return- 
able on  the  first  Monday  of  January  then  next). 
"  At  which  day,  before,  &c.,  at,  &c.,  come  the 
parties  aforesaid,  by  their  attorneys  aforesaid, 
and  the  sheriff  hath  not  sent  the  writ  of  the 
people,  to  him,  in  that  behalf  directed.  And 
hereupon,  the  said  Janet  Reid,  administratrix 
as  aforesaid,  gives  the  said  court  of  the  peopje, 
here,  to  understand  and  be  informed,  that  the 
trial  of  the  issue  in  this  cause,  will  require  the 
examination  of  a  long  account,  on  the  part  of 
her,  the  said  Janet  Reid,  ad mfnistratrix  as  afore- 
said; and  the  said  Janet  Reid,  administratrix,  as 
aforesaid,  according  to  the  form  of  the  statute 
in  such  case  made  and  provided,  prays  the  court 
of  the  people  now  here,  by  a  rule  in  that  behalf 
made,  to  refer  this  cause  to  referees,  not  being 
less  than  three  persons,  to  be  nominated  by  the 
said  court  of  the  people  now  here,  to  finally 
hear  and  examine  the  matters  in  controversy, 
in  this  cause.  And  because  the  said  President 
and  Directors  of  the  Rensselaer  Glass  Factory 
do  not  deny  the  allegation  aforesaid,  but  admit 
the  same  to  be  true ;  therefore,  in  pursuance 
of  and  according  to  the  aforesaid  statute,  let  it 
be,  by  rule  for  that  purpose  to  be  duly  entered, 
referred  to  James  Van  Ingen,  Gideon  Hawley 
and  Nicholas  Bleecker,  Jr.,  Esqrs.,  all  of  the 
City  of  Albany,  as  referees,  to  hear  and  ex- 
amine the  matters  in  controversy,  between  the 
said  Janet  Reid,  administratrix,  as  aforesaid, 
and  the  President  and  Directors  of  the  Rensse- 
laer Glass  Factory  ;  and  let  the  said  referees, 
upon  pain  of  contempt,  report  thereon  to  the 
said  court  of  the  people,  before  the  aforesaid 
justices  thereof,  at  the  City  Hal]  of  the  City  of 
New  York,  on  the  first  Monday  of  May  next. 
And  the  same  day  is  given  to  the  parties  afore- 
said, at  the  same  place.  At  which  day,  before 
59 1*]  the  said  *Justices  of  the  Supreme  Court 
of  Judicature  aforesaid  at  the  City  Hall  of  the 
City  of  New  York,  come  the  parties  aforesaid 
by  their  attorneys  aforesaid  ;  and  the  referees 
above  mentioned,  to  wit  :  James  Van  Ingen, 
Gideon  Hawley  and  Nicholas  Bleecker,  Jr.,  to 
whom  it  was  referred  to  hear  and  examine  the 
matters  in  controversy,  between  the  said  Janet 
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Reid,  administratrix  as  aforesaid,  and  the  said 
President  and  Directors  of  the  Rensselaer  Glass 
Factory,  and  to  report  thereupon,  now  report  ^ 
that  they  find  there  is  due  to  the  said  Janet 
Reid,  administratrix  as  aforesaid,  from  the 
President  and  Directors  of  the  Rensselaer  Glass 
Factory,  the  sum  of  twelve  thousand  two  hun- 
dren  and  eighteen  dollars  and  eighty  four  cents, 
besides  her  costs  and  charges,  by  her  about  her 
suit  in  this  behalf  expended. "  [The  cause  was 
then  continued  by  curia  admsare  mill,  to  October 
Term,  1824.]  "At  which  day,  &c.,  at,  &c., 
comes  as  well,  &c. ,  and  thereupon,  all  and  sin- 
gular the  premises  being  seen,  &c.  j  it  is  consid- 
ered by  the  same  court,  that  the  said  report  do 
stand  confirmed  ;  and  it  is  further  considered, 
that,  &c.,  do  recover,  &c.,  her  said  damages, 
by  the  referees  aforesaid,  in  form  aforesaid  re- 
ported ;  and  also,  &c.,  for  her  said  costs  and 
charges,  &c." 

A  rule  of  the  Supreme  Court  was,  on  motion 
of.  the  counsel  for  the  defendants  below,  made 
by  that  court,  and  entered  Nov.  13, 1824,  in  the 
words  set  forth  in  3  Cow.,  389,  S.  C.,  which 
was  also  certified  with  the  record  in  this  cause; 
and  in  obedience  to  which,  the  facts  came  be- 
fore this  court,  being  inserted  in  the  record 
pursuant  to  the  rule. 

Further  particulars, as  to  the  manner  in  which 
the  merits  came  here,  will  be  found  in  the  opin- 
ions of  Golden  and  Spencer,  Senators. 

SANFORD,  Chancellor.  This  case  presents 
several  important  questions.  A  preliminary 
one  raised  by  the  counsel  for  the  defendant  in 
error,  is,  whether  the  merits  of  the  cause  come 
properly  before  the  court.  A  motion  was  made 
in  the  court  below  to  refer  the  cause  ;  which 
was  granted  on  the  usual  ground,  that  it  in- 
volved the  examination  of  long  accounts.  The 
referees  heard  and  reported  *upon  the  [*592 
case  ;  and  the  Supreme  Court,  on  an  examina- 
tion of  the  report,  after  directing  certain  mod- 
ifications to  be  made,  rendered  judgment  for 
the  plaintiff  below.  They  afterwards  directed 
the  facts  in  proof  before  the  referees,  to  be 
spread  upon  the  record,  so  that  the  defendants 
below  might  have  them  reviewed  by  this  court, 
in  the  same  way  as  if  they  had  been  found  by 
a  special  verdict,  or  stated  in  a  bill  of  excep- 
tions. It  is  now  insisted,  that  not  being  legally 
upon  the  record,  they  must  be  disregarded  by 
us,  and  the  record  passed  upon  as  containing 
no  more  than  the  usual  general  history  of  the 
cause.  I  do  not  think  so.  The  motion  to  refer 
in  this  State  is  founded  on  the  statute.  It  is 
made  on  the  affidavit  of  either  party  that  the 
cause  will  involve  the  examination  of  a  long 
account.  It  is  not  founded  as  in  England,  on 
the  course  and  practice  of  the  court.  In  such 
a  case,  I  admit  that  this  history  of  the  facts 
might  not  be  properly  considered  a  part  of  the 
record.  But  I  cannot  believe  that  the  Legis- 
lature, when  they  took  the  cause  from  a  jury 
without  the  consent  of  the  party,  meant  also  to 
deprive  him  of  his  remedy  by  writ  of  error. 
Something  more  than  mere  implication  is,  I 
think,  necessary  to  produce  such  a  consequence; 
and  I  am  not  aware  that  the  case  could  be 
brought  before  us  in  any  other  mode  than  the 
one  adopted  here.  I,  therefore,  consider  the 
merits  properly  on  the  record  ;  and  that  it  is 
our  duty  to  pass  upon  them  in  the  same  man- 
ner as  if  they  had  come  up  in  the  more  ordi- 
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nary  way  of  a  special  verdict,  or  bill  of  excep- 
tions. 

The  Chancellor  here  stated  the  leading  facts, 
as  they  appeared  upon  the  report. 

The  question  is,  whether  Reid,  the  intestate, 
was  entitled  to  interest  on  his  advances  of 
money,  as  agent  for  the  Company.  The  first 
inquiry  relates  to  the  character  of  his  agency. 
His  appointment  was  by  a  very  short  and  gen- 
eral resolution,  declaring  him  agent,  and  noth- 
ing more.  No  instructions  were  given  ;  and  we 
are  left  to  infer  his  powers  from  the  history  of 
his  acts,  and  the  acts  of  the  Company  ;  whence 
it  would  seem,  he  was  their  general  agent ;  be- 
ing intrusted  with  all  power  necessary  and 
5&3*]  proper  for  the  successful  *prosecution 
of  their  business.  It  was  found  to  be  a  losing 
concern  ;  but  they,  notwithstanding,  resolved 
to  continue  it,  and  did  continue  it  under  his 
superintendence. 

It  is  objected  that  the  claim  against  the  Com- 
pany rested  in  an  unliquidated  account,  which 
will  not  carry  interest.  True  we  have  such 
expressions  in  the  books,  but  they  are  very  in- 
definite and  unsatisfactory.  Anything  may 
enter  into  an  account.  The  sum  due  on  a  bond 
of  several  years'  standing,  on  which  there  have 
been  various  payments,  may  be  said  to  rest  in 
account,  and  to  be  unliquidated.  An  account 
is  no  more  than  a  list  or  catalogue  of  items, 
whether  of  debts  or  credits.  It  seems  to  me 
there  is  no  difference,  whether  the  demand 
upon  which  interest  is  claimed  lie  in  account 
or  in  anything  else.  This  cannot  be  the  crite- 
rion. If  the  demand  itself  be  unliquidated,  it 
cannot  carry  interest  ;  and  on  the  other  hand, 
if  it  be  liquidated  it  may.  Have  we  any  set- 
tled law  upon  this  head  of  inquiry  ?  I  have 
looked  into  the  cases  cited,  and  I  find  them  de- 
plorably inconsistent.  But  it  seems  to  me  that 
the  courts  of  Pa.  have  seized  on  the  true  prin- 
ciple. They  appear  to  put  the  allowance  of 
interest  on  the  fault  of  the  party  who  is  to  pay 
the  money. 

The  difficulty  in  the  case  before  us  arises 
from  the  peculiar  state  of  the  facts.  There  is 
no  reported  case  like  it.  It  appears  to  me, 
however,  that  the  advances  of  Reid  were  fair- 
ly within  the  scope  of  his  agency.  He  was  to 
keep  the  workmen  together  and  manage  the 
whole  concern.  In  doing  this,  he  was  obliged 
to  make  heavy  disbursements  ;  and  there  is  no 
pretense  that  he  did  not  act  in  perfect  good 
faith.  If  the  advances  were  within  the  scope 
of  his  power,  this  was  equivalent  to  an  express 
authonty  to  make  them. 

It  is  urged  that  he  did  not  render  an  account; 
that  he  was  negligent  in  keeping  the  Company 
advised  as  to  the  state  of  their  business,  in 
point  of  profit  and  loss.  On  this  question  the 
case  is  very  obscure.  Some  of  the  Directors 
requested  him  to  account,  but  there  was  no 
formal  demand  made.  The  Company  under- 
stood it  to  be  a  losing  concern.  Was  he  bound 
to  account  without  any  request  ?  I  can  see  no 
legal  duty  on  his  part  to  furnish  an  account. 
/>{>4r*]  any  more  than  *on  the  part  of  the  Com- 
pany to  demand  one.  So  much  confidence 
seems  to  have  been  reposed,  that  they  did  not 
think  it  necessary  to  call  for  any  account. 

With  all  the  obscurity  of  the  case,  it  is  plain 
that  he  advanced  his  money  for  the  use  of  the 
Company.  He  was  deprived  of  the  use  of  that 
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money,  and  the  Company  had  the  benefit  of  it, 
under  circumstances  which,  I  think,  are  equiv- 
alent to  a  request  on  their  part.  Indeed,  they 
do  not  pretend  the  contrary.  To  do  so,  would 
be  to  deny  him  the  principal  sum. 

I  do  not  intend  to  go  over  the  cases  cited.  I 
have  prepared  no  written  opinion.  The  rea- 
soning of  Ch.  J.  Savage  and  Mr.  J.  Suther- 
land, is  very  able  ;  and  to  my  mind,  most  sat- 
isfactory and  conclusive.  I  can  add  nothing 
to  the  view  which  they  have  taken  of  the  sub- 
ject ;  and  it  would  be  idle  to  say  over  again, 
what  they  have  so  well  said  already.  Indeed, 
I  do  not  wish  to  be  considered  as  departing  from 
the  Supreme  Court,  in  any  one  particular.  I 
am  entirely  satisfied  with  the  conclusion  to 
which  they  came  ;  and  I  hope  their  judgment 
will  be  affirmed. 

COLDEN,  Senator.  The  documents  returned 
with  the  writ  of  error,  are  a  regular  record  of 
a  judgment  of  the  Supreme  Court,  on  which  is 
entered  a  declaration  in  an  action  on  the  case, 
a  plea  and  issue,  with  a  notice  of  set-off  ;  an 
order  of  reference,  a  report  of  the  referees  in 
favor  of  the  plaintiff  below  for  the  sum  of  $12,- 
218.84  ;  and  a  judgment  of  the  court  for  that 
sum,  with  $2,547.87  costs. 

It  has  not  been,  and  could  not  be,  suggested, 
that  in  this  record  there  is  any  error. 

But  there  is  also  returned,  with  the  writ  of 
error,  another  document,  purporting  to  be  a 
case,  which  presents  a  history  of  the  proceed- 
ings of  the  Supreme  Court  in  the  same  cause  ; 
by  which  it  appears  that,  Nov  13,  1,824,  the 
Supreme  Court  made  an  order,  that* a  state- 
ment of  facts  should  be  drawn  up.  under  the 
direction  of  the  Ch.  J.,  to  be  incorporated  in 
the  record  in  the  cause,  in  order  that  the  de- 
fendants below  might  be  enabled  to  prosecute 
their  writ  of  error,  if  advised  so  to  do. 

*In  obedience  to  this  rule  (as  is  said  in  [*595 
the  document  annexed  to  the  writ  of  error),  a 
statement  of  facts,  which  are  set  forth  in  that 
document,  was  made  ;  to  be  annexed  to,  and 
form  part  of  the  record  in  this  cause. 

From  this  statement,  it  appears  that  the 
cause  was  first  referred  in  Jan.,  1822  ;  that,  in 
Mar.,  1824,  the  referees  made  a  report  in  favor 
of  the  plaintiff  below  for  the  sum  of  $14,913.- 
46.  That  the  defendants  below  were  dissatis- 
fied with  this  report,  and  made  an  application 
to  the  Supreme  Court  to  set  it  aside  ;  which 
application  was  made  on  a  statement  of  the 
evidence  Before  the  referees,  agreed  upon  by 
the  attorneys  for  the  respective  parties,  in- 
stead of  being  made  on  affidavits  in  the  usual 
way. 

The  application  to  set  aside  the  first  report 
having  been  heard,  the  Supreme  Court,  in 
Aug.,  1824,  made  an  order  that  the  report 
should  be  set  aside,  so  far  as  it  allowed  interest 
to  the  plaintiffs  below,  after  Jan.  2,  1819,  and 
on  the  charges  for  salary.  And  further,  that 
in  pursuance  of  a  stipulation  of  the  parties,  the 
cause  should  be  again  referred  to  the  same 
referees  ;  and  that  they  should  report  the 
amount  due  to  the  plaintiff  below  for  interest 
to  the  last  mentioned  date,  in  addition  to  the 
sum  due  for  principal.  In  pursuance  of  this 
order,  the  referees,  in  Oct.,  1824,  reported  that 
there  was  due  to  the  plaintiff  below,  the  sum 
of  $4,565.88,  for  principal,  and  $7.658.46,  for 
interest,  making  together,  $12,218.84,  for 
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which  sum,  with  costs,  the  judgment  was  en- 
tered in  October  Term,  1824. 

The  document  returned  with  the  writ  of  er- 
ror, concludes  with  a  certificate  under  the  hand 
and  seal  of  the  Ch.  J.,  that  the  state  of  facts 
had  been  settled  under  his  direction,  and  that 
he  approved  of  the  same. 

Now,  from  what  I  have  stated,  it  appears 
that  the  error  in  this  case,  if  error  there  be,  is 
not  in  rendering  the  final  judgment  upon  the 
record  as  it  is  returned  with  the  writ  of  error; 
but  in  the  directions  given  by  the  interlocutory 
order  of  Aug.  20,  1824. 

It  seems  to  me  we  ought  to  be  very  cautious 
how  we  decide  that  a  writ  of  error  will  lie  on 
such  matter  so  brought  up.  If  a  writ  of  error 
596*]  will  reach  this  interlocutory  order  *and 
the  affidavits  or  statement  of  facts  on  which  it 
was  founded,  I  do  not  see  why  we  may  not 
have  a  writ  of  error  to  bring  up  every  rule  for 
a  new  trial  that  is  granted  or  refused,  with  the 
depositions  on  which  the  application  for  the 
rule  may  be  founded.  This  is  not,  in  my 
opinion,  like  the  case  of  Tates  v.  People,  6 
Johns.,  337,  or  of  Clasonv.  Sftotwell,  12  Johns., 
81,  in  both  of  which  cases  the  writ  of  error 
was  brought  on  the  final  judgment  of  the  court. 

But  I  do  not  find  myself  under  the  necessity 
of  deciding  whether  the  document  returned 
with  the  writ  of  error,  which  is  called  the  case, 
is  properly  before  us  or  not.  The  record  of  the 
judgment  is  undoubtedly  presented  to  us  in 
proper  form,  and  I  am  ready  to  decide  that 
there  is  no  error  in  that.  And  my  opinion  is 
the  same  whether  I  refer  to  the  case  or  not. 

With  these  views,  I  shall  examine  the  cause 
as  if  the  facts  stated  in  the  case  transmitted 
with  the  judgment  roll  were  properly  before  us. 

As  often  as  the  question  of  interest  has  been 
before  a  court,  the  judges  seem  to  have  consid- 
ered it  as  depending  on  general  equitable  prin- 
ciples; and,  in  most  instances,  to  have  decided 
each  case  in  reference  to  its  particular  circum- 
stances, without  attempting  to  give  any  rule 
which  might  be  generally  applicable. 

In  the  case  of  Pease  v.  Barber,  3  Cai.,  266, 
which  was  an  action  for  money  had  and  re- 
ceived, Ch.  J.  Kent  says,  "  there  may  be  cases 
in  which  a  defendant  ought  to  refund  the  prin- 
cipal money  only  ;  and  there  may  be  other 
cases  in  which  he  ought,  ex  equo  et  bono,  to  re- 
fund the  principal,  with  interest.  Each  case 
will  depend  on  the  justice  and  equity  arising 
out  of  its  particular  circumstances." 

So  far  have  questions  of  interest  been  consid- 
ered matters  of  equity,  and  not  of  strict  law, 
that,  as  in  the  anonymous  case  in  Johnson,  1 
Johns.,  315,  they  have  been  left  for  the  jury  to 
decide.  In  this  case  the  court  say,  "  jurors 
have,  in  many  cases,  a  discretion  to  allow  in- 
terest by  way  of  damages,  according  to  the  cir- 
cumstances of  the  case." 
597*]  *It  was  said,  in  the  argument,  that  it 
was  derogatory  to  our  jurisprudence  to  admit 
that  there  are  not  established  rules  by  which 
every  question  arising  in  the  administration  of 

J'ustice  may  be  decided  ;  that  discretion  is  the 
aw  of  despots,  and  that  the  rights  of  individ- 
uals must  be  precarious  where  it  may  be  exer- 
cised. But  human  institutions  must  partake 
of  the  imperfections  of  human  nature  ;  and  it 
requires  no  great  experience  to  learn  how  much 
it  is  beyond  the  capacity  of  man  to  prescribe 
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laws  which  may  be  applied,  without  the  exer- 
cise of  any  discretion  in  those  who  administer 
them,  to  all  possible  circumstances.  Notwith 
standing  our  statutes  are  so  voluminous,  are 
the  work  of  so  many  ages  and  have  been  so  re- 
peatedly revised,  our  multiplied  books  of  com- 
mentaries and  reports,  show  how  inadequate 
legislative  enactments  are  to  afford  rules  for 
all  occasions  ;  and  how  much,  after  all.  must 
be  left  to  the  wisdom  and  discretion  of  judges 
and  of  jurors ;  "and  to  that  moral  sense  of 
right  and  wrong,  which,  like  the  senses  of  tast- 
ing and  feeling  in  every  man,  makes  a  part  of 
his  nature." 

The  question  of  interest,  often  depending  so 
much  upon  considerations  of  equity  growing 
out  of  the  facts  belonging  to  each  particular 
case,  the  counsel,  on  either  side,  have  not  found 
it  difficult  to  refer  to  innumerable  cases,  which, 
with  the  help  of  great  ingenuity,  and  the  lib- 
erty of  reasoning  from  analogy,  they  have  made 
to  appear  well  calculated  to  support  their  re- 
spective pretensions. 

It  must  be  recollected  that  the  question  in 
this  case  arises  on  money  advanced,  by  the  in- 
testate, for  the  use  of  the  plaintiffs  in  error. 
However  analogous  this  may  seem  to  money 
lent,  or  to  money  had  and  received,  the  cases 
are  not  the  same  in  principle. 

Where  money  is  lent  by  one  to  another,  it  i& 
a  transaction  between  the  parties  personally  ; 
and,  as  was  said  by  Gross,  J.,  in  the  case  of 
Gallon  v.  Bragg,  15  East,  223,  which  was  an  ac- 
tion for  money  lent.  "If  there  be  no  proof  of 
a  contract,  it  might  be  given  against  the  inten- 
tion of  the  parties  at  the  time  of  the  loan.  If 
they  did  not  then  contract  for  interest,  it  shows 
that  they  did  not  mean  to  reserve  it."  Bui  this- 
reasoning  will  not  apply,  when  money  is  ad- 
vanced *by  one,  for  the  use  of  another,  [*598 
under  an  implied  contract,  and  where  there  wa& 
no  special  or  express  agreement  between  the 
parties. 

I  do  not  find  that  any  one  of  the  cases,  cited 
from  the  English  books  or  from  our  own  re- 
ports, is  a  case  where  interest  has  been  denied 
for  money  advanced.  Nevertheless,  it  is  cer- 
tainly true  that  the  judges  often  use  expres- 
sions which  would  apply  to  such«a  case  ;  but 
my  meaning  is,  that  the  question  whether  in- 
terest was,  or  was  not  to  be  allowed  on  money 
advanced  for  the  use  of  another,  on  an  implied 
authority,  has,  in  no  case  where  there  has  been  a 
decision  against  the  allowance  of  interest,  been 
the  matter  presented,  by  the  facts,  for  the  decis- 
ion of  the  court. 

It  would  be  a  tedious  and  irksome  task  to  re- 
fer to  all  the  English  cases  which  have  been 
quoted,  in  order  to  show  that  not  one  of  them 
is  inconsistent  with  this  assertion.  I  shall  con- 
tent myself  with  remarking,  that  the  case  of 
Caltonv.  Bragg,  which  was  so  much  relied  upon 
in  the  argument,  was  an  action  for  money  lent. 

But  I  will,  as  briefly  as  I  possibly  can,  notice 
the  cases  in  our  own  books  to  which  we  have 
been  referred. 

The  counsel  for  the  plaintiffs  in  error  cited 
the  case  of  Campbell  v.  Metier,  6  Johns.  Ch.,  21, 
to  show  that  there  the  Chancellor  allowed  in- 
terest for  money  advanced,  from  the  time  of 
demand  and  refusal  only.  The  circumstances 
of  that  case  were  very  peculiar.  The  defendant 
was  liable  to  contribute  to  the  rebuilding  of  a 
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party  wall.  He  not  only  refused  to  contribute, 
but  forbid  the  prostration  of  the  old  wall.  The 
complainant  erected  a  new  one,  at  a  much 
greater  expense  than  the  re-establishment  of 
the  old  one,  required.  It  could  not  be  ascer- 
tained till  the  new  wall  was  appraised,  and  it 
was  estimated  what  it  would  have  cost  to  re- 
store the  old  wall,  how  much  the  defendant 
ought  to  have  paid.  When  this  appraisement 
and  estimate  were  made  and  the  extent  of  the 
defendant's  liability  was  thereby  settled,  the 
complainant  demanded  the  amount.  The  Chan- 
cellor decided  that  the  defendant  should  pay 
interest  from  that  time.  Here  was  a  case  very 
different  from  an  advance  of  specific  sums  of 
money.  It  is  true  the  demand  is  considered 
599*]  *in  the  Court  of  Chancery  as  a  demand 
for  money  advanced  ;  but  it  was  more  like  a 
demand  for  unliquidated  damages,  which  never 
carries  interest.  The  defendant  could  not  have 
discharged  the  principal  till  after  the  appraise- 
ment and  estimate  had  settled  how  much  he  was 
liable  to  contribute  to  the  party  wall.  But  nev- 
ertheless the  Chancellor,  in  giving  his  opinion, 
in  that  case,  says,  "it  is  the  settled  rule  in  the 
law  of  this  State  that  interest  is  to  be  paid  for 
money  received,  or  advanced  for  the  use  of 
another,  after  a  default  in  payment."  Let  it  be 
remarked  that  the  Chancellor  does  not  say,  after 
demand  and  refusal,  but  after  default  in  pay- 
ment. It  is  true  that  the  decree  is  for  interest 
from  the  time  of  the  demand  and  refusal.  But 
it  appears  that  this  was  all  that  was  asked  by 
the  counsel.  They  contended,  as  appears  by 
the  report  of  the  case,  for  no  more  than  that  in- 
terest ought  to  be  allowed  from  the  time  of  the 
advance  of  the  money  for  the  building  of  the 
wall  in  1803,  and  the  demand,  and  refusal  of 
payment.  But  I  do  not  think  this  case  of  Camp- 
beU  v.  Metier  can  be  relied  upon  as  establishing 
any  general  principle  applicable  to  the  case  be- 
fore us.  The  circumstances  were  very  pecul- 
iar, and  so  different  from  those  now  under  con- 
sideration, that  I  should  not  have  noticed  it  so 
particularly,  had  not  the  counsel  for  the  plaint- 
iffs in  error  seemed  to  rely  upon  it  as  an  au- 
thority much  in  their  favor. 

In  the  case  oiKanev.  Smith,  12  Johns.,  156, 
the  question  as  to  interest  turned  upon  the  con- 
struction of  a  special  agreement.  The  plaintiffs 
were  to  pay  interest  for  so  much  as  the  wines 
shipped  by  the  defendants  might  produce, 
more  than  sufficient  to  reimburse  to  them  the 
value  of  the  merchandise  which  they  consigned 
to  the  defendants  But  there  was  no  stipu- 
lation for  interest  in  case,  as  it  happened,  the 
sales  of  the  wines  should  not  be  equal  to  the 
value  of  the  cargoes  furnished  by  the  Kanes. 
In  the  first  place,  it  is  to  be  remarked,  that 
here  was  no  advance  of  money,  made  by  the 
plaintiffs,  in  virtue  of  an  implied  authority  from 
the  defendants.  And  the  court  would  not  con- 
strue the  agreement  to  mean  that  the  defend 
ants  should  be  liable  for  interest,  for  which 
there  was  no  stipulation,  if  the  result  of  the 
OOO*]  *adventure  should  leave  them  a  sum 
to  make  the  plaintiffs  good. 

In  Porter  v.  Bimsey,  1  Mass.,  436,  the  Su- 
preme Judicial  Court  of  Mass,  would  only  al 
low  interest  from  the  commencement  of  an  ac- 
tion to  recover  a  return  premium. 

In  Storer  v.  8torer,9  Mass. ,  37,  the  same  court 
refused  to  allow  an  administrator  interest  on 
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advances  ;  because,  as  the  court  said,  he  might 
have  put  himself  in  cash  from  the  estate. 

The  case  of  Winthrop  v.  Carleton,  12  Mass., 
4,  so  far  from  showing  that  interest  is  not  to  be 
allowed  on  advances,  is  directly  the  reverse. 
The  claim  was  for  interest  on  money  advanced 
by  the  plaintiff,  as  consignee  of  the  defendant'^ 
ship.  Parker,  C h.  J.,  says  :  "  The  defendant 
must  be  considered  as  indebted  to  the  plaintiff , 
in  Charleston,  the  moment  the  money  was  ad- 
vanced ;  and  he  ought  to  pay  the  same  interest 
which  he  would  have  paid,  had  he  given  his 
promissory  note  at  the  time."  But,  for  some 
reason  which  is  not  apparent,(a)part  of  the  inter- 
est to  which  the  plaintiff  was  entitled, could  not 
be  allowed.  For,  the  Ch.  J.  adds  :  "The  plaint- 
iff will  lose  the  interest  of  his  money,  from  the 
time  of  his  advancing  it  to  the  commencement 
of  the  action,  which,  perhaps,  he  might  have 
recovered,  if  it  had  been  attended  to  in  season." 

In  Jacobs  v.  Adams,  1  Dall.,  52,  the  claim  was 
for  money  paid  to  an  executor,  appointed  by 
a  will  which  was  afterwards  revoked.  The 
court  said,  as  the  money  was  paid  as  well  as 
received  in  mistake,  and  no  fraud  could  be  im- 
puted to  either  party,  interest  was  only  payable 
from  the  time  of  demand. 

*In  WiUiams  y.  Craig,  1  Dall,  313,  [*6O1 
the  court  set  aside  the  report  of  referees,  be- 
cause they  had  allowed  interest  upon  an  un- 
settled account.  But  it  does  not  appear  bv 
this  report,  that  the  account  was  for  money 
advanced.  On  the  contrary,  by  a  reference  in 
that  case  to  Henry  v.  Risk,  1  Dall.,  265,  a-s  an 
authority,  it  would  seem  that  the  account  in 
the  former  was  for  goods  sold  and  delivered 

There  were  two  other  cases,  one  from  IS 
Mass,  and  another  from  1  Conn.,  cited  by  the 
counsel  for  the  plaintiffs  in  error,  to  show  that 
interest  had  been  denied  on  cash  advances, 
which  I  have  not  had  an  opportunity  of  exam- 
ining. I  have  not  taken  much  pains  to  pro- 
cure them  ;  because,  whatever  they  might  de- 
cide, they  could  not  control  what  I  consider 
to  be  the  whole  current  of  authority  on  the 
subject.  And  unless  these  cases  are  to  the 
contrary,  I  think  I  may  repeat,  what  I  said  in 
the  outset,  that  no  one  case,  cited  by  the  coun- 
sel for  the  plaintiffs  in  error,  decid~es  that  in- 
terest is  not  to  be  allowed,  on  money  advanced 
by  one  person  for  the  use  of  another. 

On  the  other  hand,  there  are  very  many 
cases  by  which  it  has  been  decided  that  inter- 
est is  to  be  allowed  on  such  advances,  from 
the  time  they  are  made.  Of  these  cases  I 
shall  notice  but  two  or  three. 

Craven  v.  J\ckell,  1  Ves.,  Jr.,  60,  was  a  case 
of  money  expended  by  the  complainant  for 
the  defendant,  in  building  a  house.  Ld.  Chan- 
cellor Thurlow  says  :  "  Interest  must  be  given 
on  the  money  expended,  since  it  was  laid  out. 
Money  paid  to  the  workmen  who  were  to  he 

(a)  It  seems,  from  the  opinion  of  Ch.  J.  Parker, 
that  the  only  question  in  relation  to  interest,  in  that 
case,  was,  whether  S.  ('.  interest,  at  the  rate  of  seven 
pfr  cent,  watt  to  IK-  allowed,  or  Muss,  interest,  which 
wa«  only  six.  Hy  the  report  of  the  case,  which  IK 
rather  obscure,  it  docs  not  appear  that  the  interest 
which  accrued  prior  to  the  commencement  of  the 
suit,  wax  claimed  at  the  trial.  If  it  was  not,  the  court 
could  not  allow  It  under  the  stipulation  by  which 
the  cause  was  brouirht  before  them.  It  is  probably 
this  fact  to  which  the  t'hirf  Jn*Mrr  alludes,  when  he 
Intimate!  that  such  Interest  mltrht  have  been  recov- 
ered, and  at  the  S.  ('.  rate,  If  it  had  t>een  attended  to 
in  season. 
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paid  by  the  defendant,  is  money  advanced  for 
him." 

In  Lessee  of  Dilworth  v.  Sinderling,  1  Biun., 
494,  Ch.  J.  Tilghman  says  :  "  It  may  now  be 
safely  affirmed,  that  for  a  considerable  time 
past,  the  settled  law  has  been,  that  interest  is 
recoverable  for  money  lent  and  advanced." 
And  interest  was  allowed  from  the  time  of  the 
advances. 

In  Liotard  v.  Ghrams,'^  Cai.,  238,  Thompson, 
J.,  says:  "with  respect  to  interest  on  the 
plaintiffs'  account,  I  think  they  had  a  right  to 
charge  it  on  the  money  advanced,  but  not  on 
the  account,  as  it  was  unsettled  ;  and  there- 
fore, interest  ought  not  to  be  calculated,  ex- 
6O2*]  cept  on  the  money  advanced."  *In  the 
same  case,  Livingston,  J.,  says:  "Interest 
ought  to  be  allowed  on  all  moneys  advanced 
from  their  respective  payments."  Ch.  J. 
Kent  says  :  "  The  account  exhibited  is  but  a 
naked  account  current ;  and  interest  is  to  be 
allowable  only  on  such  items  in  it  as  are  for 
moneys  advanced." 

However,  it  may  be,  with  respect  to  money 
lent,  or  as  to  money  had  and  received,  or  in 
regard  to  merchandise  sold  and  delivered  ;  or, 
however  it  may  be  where  advances  are  made 
in  pursuance  of  an  express  agreement,  in 
which  nothing  is  said  about  interest,  I  think 
the  above  authorities  will  admit  of  no  other 
conclusion  than  that  it  is  now  a  well  estab- 
lished general  rule  of  law  that  where  a  person 
advances  money  for  the  use  of  another,  under 
an  implied  authority,  he  who  makes  the  ad- 
vance, is  entitled  to  interest  from  the  time  it 
was  made. 

That  the  advances  were  made,  by  the  intes- 
tate, under  an  applied  authority  from  the 
plaintiffs  in  error,  it  appears  to  me,  is  well  es- 
tablished by  the  facts  stated  in  the  case.  It  is 
stated  that  when  Reid  assumed  the  agency  of 
the  factory,  in  1813,  it  could  not  have  been 
kept  in  operation  without  advances.  It  would 
be  extending  an  indulgence  to  incorporated 
companies  to  which  I  do  not  think  they  are 
entitled,  to  presume  that  the  plaintiffs  in  error 
were  so  ignorant  of  their  affairs,  as  not  to  know 
that  this  was  their  condition.  They  after- 
wards found  the  factory  proceeding.  They 
must,  therefore,  have  known  that  there  were 
advances,  without  which  it  could  not  have 
been  put  in  operation,  or  carried  on  ;  and  they 
must  have  known  that  these  advances  could 
only  have  been  made  by  their  agent,  Reid. 

Again  ;  when  the  factory  was  conducted  by 
Reid  &  Alsop,  in  partnership  with  the  plaint- 
iffs in  error,  there  was  an  express  stipulation 
that  Reid  &  Alsop  should  make  the  necessary 
advances,  upon  which  interest  should  be  al- 
lowed. 

When  Reid,  as  to  the  management  of  the 
concern,  took  the  place  of  Reid  &  Alsop,  and 
found  that  advances  were  yet  necessary,  and 
that  the  Company  made  no  provision  for  them 
I  think  he  had  a  right  to  presume  that  it  was 
intended  by  the  Company  that  he  should  make 
€>O3*]  them  ;  and  that  they  *were  to  be  made 
on  the  same  terms  in  which  they  had  been 
made  by  him,  and  his  partner,  Alsop  ;  that  is 
to  say,  that  interest  was  to  be  allowed.  But 
independent  of  all  these  circumstances,  I  think 
the  report  of  the  referees  is  conclusive,  as  to 
the  advances  having  been  made  under  the  im- 
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plied  authority  of  the  plaintiffs  in  error. 
There  was  no  express  agreement  relative  to 
advances  ;  and  unless  the  referees  had  found 
that  the  intestate  had  an  implied  authority 
from  the  Company  to  advance,  they  could  not 
have  reported  anything  to  be  due  to  the  ad- 
ministratrix. It  is  not  sufficient  that  advances 
are  made  for  my  use,  to  make  me  liable  there- 
for. I  must  have  authorized  them,  either  ex- 
pressly or  impliedly  ;  or  given  them  my  sanc- 
tion after  they  were  made.  If  a  person  vol- 
unteers a  payment  on  my  account,  without 
any  authority  expressed  or  implied,  I  am  not 
obliged  to  reimburse  him. 

It  has  been  insisted  that  interest  is  not  al- 
lowable on  an  open  unliquidated  running  mut- 
ual account ;  and  many  authorities  have  been 
cited,  which,  I  think,  establish  this  as  another 
general  rule.  But  in  the  case  of  Liotard  v. 
Graves,  in  which  the  claim  for  interest  was  on 
such  an  account,  we  see  that  the  plaintiffs 
were  allowed  to  select  the  items  which  were  for 
money  advanced  ;  and  to  recover  interest  on 
these  from  the  time  of  the  advances,  although 
it  was  disallowed  on  the  general  balance. 

In  the  case  before  us,  the  account,  on  the 
one  side,  is  wholly  for  cash  advances  made  by 
the  agent ;  and  on  the  other,  of  cash  received 
by  him.  It  does  not  appear  to  me  that  this 
is  a  mutual,  running  account,  in  the  sense  of 
those  terms  as  they  are  used  in  any  of  the  cases 
which  have  been  cited.  If  the  agent  would 
have  been  entitled  to  interest  if  he  had  ad- 
vanced only  one  sum,  and  so  could  have  made 
only  a  single  charge,  and  could  not,  therefore, 
have  exhibited  a  running  account,  I  cannot 
conceive  why,  when  repeated  advances  would 
oblige  him  to  make  an  account  of  many  items, 
he  should  not  have  the  same  claim  for  interest 
on  each  advance,  that  he  would  have  had  if 
his  whole  advance  had  been  made  at  one  time. 

*I  have  said  that  it  is  a  general  rule  [*OO4 
that  interest  shall  be  allowed  on  money  ad- 
vanced on  an  implied  authority  ;  but,  like  all 
other  general  rules,  this  may  have  its  excep- 
tions, growing  out  of  circumstances  connected 
with  the  transaction  which  may  render  the 
claim  of  interest  inequitable.  I  find,  however, 
no  such  circumstances  in  this  case.  On  the 
contrary,  it  appears  to  me  that  it  would  be 
very  unjust  to  allow  the  plaintiffs  in  error  to 
have  the  benefit  of  the  intestate's  advances, 
without  obliging  them  to  make  any  compensa- 
tion for  those  advances.  I  think  that  neither 
law,  justice  or  policy  would  sanction  such  a 
decision. 

I  am  in  favor  of  affirming  the  judgment  of 
the  Supreme  Court. 

Bowman,  EarU,  Ellsworth,  Haight,  Keyes,Lake, 
Lefferts,  MaUory,  M'Intyre,  M' Michael,  Ogden, 
Redfield  and  Thorn,  Senators,  concurred  in  the 
result  of  these  opinions. 

SPENCER,  Senator.  A  preliminary  objec- 
tion is  made,  that  a  writ  of  error  does  not  lie 
upon  the  record  in  this  cause,  so  as  to  bring 
up  the  case  settled  by  the  Chief  Justice,  and 
which  has  been  substituted  for  the  report  of 
the  referees.  There  certainly  is  great  irregu- 
larity in  the  form  in  which  the  facts  are  pre- 
sented. It  was  competent  to  the  court  below 
to  compel  a  detailed  report  by  the  referees  of 
all  the  testimony  before  them,  which  might 
have  been  amended  on  the  motion  of  either 
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party  in  the  same  manner  as  justice's  returns  versed  ;  for  the  same  reasons  that  this  court 
to  writs  of  certiorari;  and  the  report  thus  per-  would  reverse  or  revoke  a  judgment  in  an  ac- 
f  ected,  being  spread  on  the  record,  would  pre-  tion  of  trespass  where  it  appeared  that  the  court 
sent  the  case  with  all  the  precision  and  accu-  I  below  had  refused  a  trial  by  jury.  References 
racy  of  a  special  verdict.  When  the  beneficial !  having  been  authorized  by  the  Colonial  La  ws  (2 
operation  of  the  Statute  Authorizing  Refer- 1  Van  Schaick's  ed.,  51 7),  they  do  not  contravene 
ences  is  considered,  and  the  multitude  of  the  provisions  of  our  Constitution.  It  is,  there- 
causes  which,  under  the  modern  liberal  prac- ,  fore,  a  constitutional  mode  of  trying  certain 
tice,  are  determined  by  that  method,  it  is  de-  j  questions.  This  cause  has  been  trie'd  in  that 
sirable  that  the  present  loose  mode  of  present-  j  manner,  the  Supreme  Court  has  confirmed  the 
ing  the  merits  by  affidavits,  often  contradictory  |  report  of  the  referees  and  rendered  judgment 
and  always  obscure,  should  be  superseded  by  j  thereon.  The  only  question  presented  is, wheth- 
the  more  technical  and  regular  reports  of  ref-  i  er  that  judgment  be  a  final  determination  of 


erees,  which  will  at  least  abbreviate  the  pro- 
ceedings and  save  labor  in  the  examination  of 
6O5*J  a  case.  Had  not  *the  counsel  for  both 
parties  acquiesced  in  the  manner  in  which  the 
facts  in  this  case  should  be  settled  and  pre- 
sented, I  should,  as  one,  refuse  to  consider 
them  as  any  part  of  the  record,  upon  the  same 
principles  that  a  case  settled  before  a  judge.in 
an  ordinary  trial  at  law,  forms  no  part  of  the 
record  of  judgment,  and  is  not  brought  up  by 
a  writ  of  error.  But  from  the  proceedings 
which  have  taken  place  in  the  court  below,  I 
consider  both  parties  as  having  agreed  that  the 
case  settled  by  the  Ch.  J.  should  be  taken  and 
received  in  place  of  the  affidavits  used  in  the 
Supreme  Court.  And  then  I  apply  to  this 
case  the  remarks  of  Sand  ford,  Senator,  in  Cla- 
aon  v.  ShotweU,  12  Johns.,  64,  in  which  I  en- 
tirely concur,  that  "whatever  maybe  the  mode 
of  proceeding  adopted  by  the  Supreme  Court, 
whether  formal  and  usual,  or  extraordinary 
and  summary  (by  which  that  court  acquires 
jurisdiction),  it  can  make  no  determination  of 
the  cause  which  will  not  be  subject  to  the  con- 
stitutional revision  of  this  court."  "  All  causes 
determined  in  the  Supreme  Court,  whatever 
may  be  the  course  or  mode  of  proceeding  by 
which  they  may  be  conducted  or  determined, 
are  subject  to  the  appellate  jurisdiction  of  this 
court." 

Considering  it  in  that  light,  and  as  a  part  of 
the  record,  it  is  to  be  treated  as  a  special  ver- 
dict presenting  facts,  and  leaving  questions  of 
law  for  the  determination  of  the  court.  This 
view  removes  the  technical  objections  which 
were  urged  on  the  argument. 

That  it  is  a  novelty,  that  a  writ  of  error 
should  be  brought  upon  a  judgment  founded 
on  the  report  of  referees,  furnishes  no  solid  ob- 
jection, when  the  same  principles  apply,  and 
the  same  reasons  exist  for  bringing  it,  which 
subject  judgments  upon  special  verdicts,  and 
demurrers  to  evidence,  to  the  same  revisal.  It 
strikes  me  as  a  monstrous  proposition,  to  say 
that  the  right  of  trial  by  jury  may  be  taken 
away  by  statute,  and  then,  because  it  is  taken 


the  cause. 

It  was  remarked  in  the  argument  that  the 
motion  in  the  Supreme  Court  to  set  aside  the 
report  was  in  the  nature  of  a  motion  for  anew 
trial.  This  is  true.  Of  the  same  character 
would  be  a  motion  to  set  aside  a  special  verdict, 
and  for  a  new  venire.  But  the  refusal  in  either 
case  would  be  a  confirmation  of  the  report  or 
verdict  ;  and  if  followed  by  a  judgment,  would 
necessarily  be  final.  The  court  having  con- 
firmed the  report  would  no  longer  entertain  any 
motion  or  other  proceeding  in  the  same  court 
to  revise  their  judgment.  There  can  be  no 
question,  then,  I  apprehend,  that  this  is,  to  all 
intents  and  purposes,  and  in  the  most  technical 
sense,  a  "judgment  of  the  Supreme  Court." 

It  seems  hardly  necessary  to  refer  to  any  case 
to  decide  whether  a  writ  of  error  lies  upon  a 
final  judgment ;  for  if  not  in  such  a  case  it  does 
not  lie  in  any.  The  case  of  Clason  v.  Sholwett, 
12  Johns.,  31  turned,  entirely,  upon  the  ques- 
tion, whether  the  rule  of  the  Supreme  Court 
directing  restitution  of  the  possession  of  prop- 
erty, which  had  been  taken  under  a  forcible 
entry  and  detainer,  was  or  was  not  a  final 
judgment.  It  was  conceded  by  counsel  on  both 
sides,  is  expressly  admitted  in  the  dissenting 
opinion  of  Chancdloi  Kent,  and  is  the  basis  of 
that  delivered  by  Sanford,  *Senator,  [*<JO7 
that  if  the  cause  be  terminated  in  the  Supreme 
Court;  if  there  be  a  definitive  judgment, which 
gives  or  concludes  the  right  of  the  party,  a  writ 
of  error  lies.  The  case  of  Brooks  v.  Hunt,  17 
Johns.,  484,  recognizes  the  same  principles. 
The  writ  of  error,  in  that  case,  was  brought 
on  the  refusal  of  the  Supreme  Court  to  set  aside 
an  execution;  and  one  of  the  reasons  for  quash 
ing  it  was, that  the  rule  denying  the  motion  was 
not  a  judgment ;  and  this  court  then  decided 
that  the  writ  would  lie  only  upon  a  final  judg 
ment  or  determination  of  a  cause.  That  this 
cause  has  terminated  in  the  Supreme  Court, 
that  there  is  a  definitive  judgment  concluding 
the  rights  of  the  parties,  cannot  admit  of  a 
question.  And  as  that  is  the  only  test  to  deter 
mine  whether  a  writ  of  error  lies,  lam  of  opin- 


away,  the  judgment  which  may  be  rendered,  i  ion  it  is  well  brought  in  this  case 
shall  not  be  subject  to  the  revision  and  appeal 
provided  by  the  Constitution.  If  that  were,  in- 
deed, its  effect,  I  should  say  that  the  law  itself, 
which  provided  such  a  mode  of  trial  would  be 
OOO*J  unconstitutional,  and  any  ^judgment 
rendered  pursuant  thereto,  for  that  reason,  er- 


In  approaching  the  merits  of  this  cause,  the 
magnitude,  importance  and  difficulty  of  the 
questions  which  it  involves,  will  excite  distrust 
in  any  conclusions  to  which  tin-  mind  may  ar- 
rive. But  having  the  solemn  duty  to  perform, 
of  milking  up  an  opinion  satisfactory  to  myself, 


roneous.   If  we  were  to  yield  to  the  counsel  for  i  and  having  bestowed  all  the  time,  labor  and  at 
the  defendant  in  error  the  force  of  his  objec- !  tention  which  it  required,  I  have  come  to  a  con 
tion,  that  because  this  action  had  been  referred,  j  elusion  which   I   am  bound   to  express.     Yet 
and  judgment  rendered  upon  the  report  of  ref-    when  the  difficulties  of  the  subject  are  con-id 
erees,  therefore  there  could  be  no  writ  of  error.  \  ered,  there  will  be  little  occasion  for  surprise, 
the  conclusion  in  my  mind  would  be,  that  for  i  if  differing  views  should  IK-  entertained, 
that  very  cause  the  judgment  should  be  re-  I      An  English  reporter  has  remarked,  that  "it 
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would  fortunately  be  a  very  difficult  matter  to 
fix  upon  another  point  of  English  law  in  which 
the  authorities  are  so  little  in  harmony  with 
each  other."  (1  Campb.  N.  P.,  53.)  And  yet 
there  are  few  branches  of  the  law  of  more  im- 
mediate, direct  and  practical  importance,  not 
only  in  our  extensive  commercial  transactions, 
but  in  the  everyday  business  of  every  man,  in 
every  station  and  condition  of  life.  The  cause 
of  the  contradiction  of  opinions  and  of  the  in- 
consistency of  adjudged  cases,  on  any  subject, 
will  be  found  always  to  be,  the  attempt  to  es- 
tablish arbitrary  rules  without  referring  them 
to  the  reasons  and  principles  on  which  they 
should  be  founded.  Such  has  been  the  case 
with  the  law  of  interest.  No  elementary  writer 
has  ever  attempted  toannalyze  the  multitude  of 
<5O8*]  *cases  and  exhibit  the  principles  which 
govern  them.  And  although  some  judges  have, 
in  isolated  cases,  given  the  reason  of  the  rules 
they  prescribed,  yet  have  these  reasons  been  as 
various  and  discordant  as  the  cases  themselves  ; 
and  have  produced  confusion  instead  of  system. 

The  experience  of  ages  demonstrates  that  the 
law  can  never  be  rendered  clear.intelligible  and 
permanent,  without  the  reasons  for  its  rules  are 
understood,  its  leading  principles  settled,  and 
the  cases  which  arise  under  it  founded  upon 
those  principles.  In  many  of  the  branches  of 
the  law,  we  are  indebted  for  the  advances  to- 
wards certainty  which  have  been  made,  to  the 
efforts  of  individuals  to  reduce  the  confused 
mass  of  cases  into  system,  and  extract  from 
them  the  principles  which  can  alone  guide  us 
in  the  decision  of  new  questions  as  they  arise. 
This  cause  presents  such  a  question,  and  it  ap- 
pears to  me  that  it  cannot  be  satisfactorily  de- 
termined without  reference  to  the  great  prin- 
ciples of  the  law  of  interest,  and  to  the  reasons 
of  the  rules  in  analogous  cases.  The  attempt, 
therefore,  to  reduce  that  branch  of  law  into 
some  kind  of  system,  seems  required  by  the 
necessity  of  the  case,  and  however  unsuccess- 
ful, still  it  may  be  useful  in  stimulating  further 
exertions,  and  inducing  others  more  compe- 
tent, hereafter  to  accomplish  it. 

The  cases  to  which  we  have  been  referred, 
and  many  others,  have  been  examined,  and  an 
effort  will  be  made  to  arrange  them  in  appro- 
priate classes,  or  divisions,  in  reference,  solely, 
to  the  principles  which  it  is  supposed  governed 
their  decision.  This  will  be  done,  to  prove  the 
principles  themselves,  to  sustain  and  fortify 
them,  and  to  show  that  these  cases,  with  very 
few  exceptions,  do,  in  truth,  proceed  on  a  com- 
mon reason,  and  may  be  brought  into  a  har- 
monious system. 

It  seems  to  be  the  better  opinion  (Hawk.,  bk. 
1,  ch.  82)  that,  by  the  ancient  common  law,  it 
was  absolutely  unlawful  to  take  any  kind  of 
interest  or  usury,  as  it  was  then  called  for 
money.  In  an  anonymous  case  in  Hardus 
(Hard.,  420),  Ld.  Hale  is  reported  to  have  said 
that  "Jewish  usury  was  prohibited  at  common 
law,  being  £40  per  cent,  and  more  ;  but  no 
other."  But  Hume,  in  his  33d  chapter,  says  : 
' '  In  1546  a  law  was  made  forffixing  the  interest 
GOD*]  *of  money  at  ten  percent,  the  first  legal 
interest  known  in  England.  Formerly  all  loans 
of  that  nature  were  regarded  as  usurious.  The 
preamble  of  this  very  Taw  treats  the  interest  of 
money  as  illegal  and  criminal."  Mr.  Jefferson, 
in  a  letter  to  Mr.  Hammond,  which  will  be 
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found  in  the  1st  vol.  of  American  State  Papers, 
307,  1st  ed.,  says,  that  "  in  England  all  interest 
was  against  law,  until  the  Statute  of  37  Hen. 
VIII.,  ch.  9,"  which  is  the  statute  referred  to 
by  Hume.  And  he  furnishes  the  strongest  rea- 
sons for  confidence  in  his  correctness,  by  the 
statement  of  a  fact  that  interest  is  considered 
unlawful  in  all  Roman  Catholic  countries. 
Until  the  time  referred  to,  that  was  the  estab- 
lished religion  in  England.  This  has  appeared 
to  be  a  starting  point  of  some  importance,  as  it 
has  a  considerable  bearing  in  construing  the 
statutes  on  the  subject. 

The  Statute  of  Hen.  VIII.,  referred  to, 
simply  provides  that  "none  shall  take,  for  the 
loan  of  any  money  or  commodity,  above  the 
rate  of  ten  pounds  for  one  hundred  pounds, 
for  one  whole  year."  All  the  statutes  which 
have  been  passed  in  England  and  in  this  State 
are  in  the  same  language.  They  are  negative, 
prohibitory  of  interest  being  taken  above  a 
certain  rate  ;  they  are  none  of  them  affirma- 
tive ;  they  do  not  declare  in  what  cases  interest 
shall  be  taken  ;  much  less  do  they  in  any  case 
require  it  to  be  paid. 

Since,  then,  neither  by  common  law  nor  by 
statute,  is  a  party  iti  any  case  required  to  pay 
interest.  It  follows  inevitably  and  irresistibly, 
upon  the  universal  principle  of  all  law,  that  a 
man  cannot  be  made  legally  liable  to  pay  inter- 
est, as  such,  without  his  own  agreement  to  that 
effect.  All  liability  must  be  created  by  law  or 
by  agreement.  Some  agreements  are  contrary 
to  law.  Such  were  contracts  for  the  payment 
of  interest,  until  the  statute  allowed  them  ; 
such  contracts  for  a  higher  rate  than  is  allowed 
by  statute  are  still  contrary  to  law.  These  de- 
ductions seem  obvious  and  familiar  ;  but  I  ap- 
prehend they  lie  at  the  foundation  of  the  ques- 
tions in  this  cause.  If  correct,  they  establish  a 
great  principle  in  the  law  of  interest,  which 
will  guide  us  through  its  labyrynths  ;  that  its 
allowance  by  the  courts,  as  an  incident  to  the 
debt,  and  invariably  following  it,  is  founded 
solely  *upon  the  agreement  of  the  par-  [*61O 
ties.  It  is  allowed,  also,  in  another  class  of 
cases,  by  juries,  as  a  measure  of  damages, 
under  the  advice  of  the  court,  but  in  their  ab- 
solute discretion  ;  which  class  must  be  care- 
fully distinguished  from  that  when  it  is  al- 
lowed by  the  courts,  as  the  judgment  of  law. 
The  confusion  and  mingling  of  these  classes 
has  led  to  much  of  the  difficulty  which  haa 
arisen  on  this  subject.  They  depend  on  princi- 
ples entirely  distinct,  and  do  not  furnish  even 
an  analogy  to  each  other. 

To  sustain  the  above  position,  that  whenever 
the  courts  allow  interest  as  such,  as  incidental 
to  the  debt,  and  under  rules  precluding  all  dis- 
cretion, they  do  so  on  the  ground  of  the  agree- 
ment of  the  parties,  in  addition  to  the  reason- 
ing founded  upon  the  common  law  and  the 
statutes,  I  refer  to  the  case  of  Calton  v.  Bragg, 
15  East,  226,  as  full  and  conclusive  authority. 
Ld.  Ellenborough  says  in  that  case,  "  Ld. 
Mansfield  sat  here  for  upwards  of  thirty  years, 
Ld.  Kenyon  for  above  thirteen  years,  and  I 
have  now  set  here  for  more  than  nine  years  (a 
period  of  52  years),  and  during  this  long 
course  of  time,  no  case  has  occurred  where, 
upon  a  mere  simple  contract  of  lending,  with- 
out an  agreement  for  the  payment  of  the  prin- 
cipal at  a  certain  time,  or  for  interest  to  run 

COWEN  5. 


1825 


RENSSELAER  GLASS  FACTORY  v.  REID. 


610 


immediately,  or  under  special  circumstances,  j 
from  whence  a  contract  for  interest  was  to  be 
inferred,  has  interest  been  ever  given."  I 
quote  this,  not  as  an  opinion,  but  as  evidence 
of  a  fact ;  and  coming  from  such  authority, 
conclusive  proof  of  the  law  of  England,  at  the 
time  mentioned.  The  researches  of  counsel 
confirm  the  evidence,  if  it  needed  any  ;  and  it 
is  strengthened  by  the  opinion  of  Mr.  Jeffer- 
son, in  the  letter  to  Mr.  Hammond  before  re- 
ferred to,  and  quoted  by  the  counsel  for  the 
plaintiffs  in  error.  These  remarks  are  to  be  un- 
derstood as  applicable  only  to  the  first  class  of 
cases,  where  the  court  allow  interest,  and  not 
to  that  class  where  juries  in  their  discretion 
give  it  as  damages ;  for  Ld.  Ellenborough, 
himself,  frequently  directed  it  in  actions  of 
trover  and  trespass  for  chattels,  and  in  other 
actions  of  tort. 

I  consider  it  established,  then,  beyond  all 
question  or  cavil,  that  the  allowance  of  inter- 
est, by  the  court,  as  an  incident  to  the  debt,  is 
always  founded  on  the  agreement  of  the  par- 
61 1*]  ties.  *It  will  be  seen  that  most  of  the 
cases  in  England  and  in  this  country  recog- 
nize this  great  principle,  and  that  it  is  the 
only  one  upon  which  they  can  be  reconciled 
and  harmonized.  It  is  one  of  plain  common 
sense,  easily  applied,  and  which  rejects  all  the 
artificial  reasoning  which  has  been  sometimes 
employed. 

This  agreement  may  be  expressed  in  writing 
or  by  words,  or  it  may  be  implied. 

First.  If  there  be  an  agreement  in  the  body 
of  a  note  or  other  instrument,  that  interest 
shall  run  with  the  debt,  it  is  invariably  as- 
sessed. If  there  be  a  verbal  agreement  to  pay 
it,  that  is  equally  binding  :  for  there  is  no  law 
requiring  such  a  contract  to  be  in  writing. 

Second.     This  agreement  may  be  implied  : 

1st.  From  the  custom  or  usage  of  the  busi- 
ness in  which  the  debt  is  contracted.     When 
such  custom  is  known  to  the  parties,  or  may 
reasonably  be  presumed  to  have  been  known, 
it  enters  into  the  original  contract,  and  forms 
a  part  of  it.  Eddowes  \.  Hopkins,  1  Doug.,  375  : 
Sdleck  v.  French.  1  Con.  N.  8.,  35.     But  there  j 
ought  to  be  evidence  that  such  custom  was  | 
known.     (1  Stark.,  487.) 

2d.  Where  the  principal  is  to  be  paid  at  a  ' 
specific  time  the  law  has  always  implied  an  | 
agreement  to  make  good  the  loss  arising  from 
a  default,  by  the  payment  of  interest.  Per  Ld. 
Mansfield,  in  Robinson  v.  Bland,  2  Burr.,  1080. 
This  proceeds  entirely  on  the  idea  of  a  default, 
and  it  is  a  universal  maxim,  that  where  interest 
does  not  run  with  the  principal  none  accrues 
until  a  default  is  made  in  payment. 

This  is  illustrated  by  the  familiar  case  of  a 
note  payable  on  demand,  when  it  is  never  al- 
lowed but  from  the  time  of  demand  made  by 
suit  or  otherwise.(a)  When  a  default  of  pay- 
ment is  made,  then  interest  attaches.  "All 
contracts  to  pay,  undoubtedly  give  a  right  to 
interest  from  the  time  when  the  principal 
ought  to  be  paid,"  is  the  remark  of  Ld.  Thur- 
low,  in  2  Bro.  C.  C.,  3.  The  same  principle  is 
admitted  by  Ld.  Ellenborough  in  Cation  v. 
lirngg,  before  cited ;  and  in  Mountford  v. 
Wiilet,  2  Bos.  &  P.,  337. 

Interest  is  allowable  on  money  lent,  from  the 

(n)   Vide.  Jacobs  v.  Adam*.  1  Dull..  fl2,  JMT  M'Kean. 
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time  it  ,was  agreed  to  be  paid.  This  was  the 
decision  in  Robinson  v.  *  Bland,  2  Burr. ,  [*6 1 2 
1085 ;  and  this  must  be  the  meaning  of  the 
judges  in  Blaneyv.  Hendricks,  W.  Bl.,  761, 
where  they  say,  simplv,  that  interest  is  allow 
able  on  money  lent.  The  case  of  Robinson  v. 
Bland  was  referred  to,  and  would  appear  to  be 
the  authority  for  their  decision.  And  so  Kent, 
Oh.  J.,  in  Day  v.  Brett,  6  Johns.,  24,  says, 
"money  received  or  advanced  for  another, 
carries  interest  after  a  default  in  payment." 
But  there  cannot  be  a  default  unless  there  was 
a  specified  time  for  payment,  or  there  has  been 
a  demand  or  something  equivalent. 

3d.  Where  an  account  has  been  liquidated 
by  both  parties,  and  the  debt,  therefore,  be- 
comes due  and  payable,  it  carries  interest  on 
the  same  ground  of  a  debt  payable  at  a  specific 
time  ;  that  there  is  an  implied  contract  to  pay. 
This  reason  is  given  in  Boddam  v.  Ryley,  2 
Bro.  C.  C.,  3.  The  rule  is  settled  by  other 
cases.  (2  W.  Bl.,  761  ;  3  Wils.,  205,  and  15 
Johns.,  424.)  It  is  also  recognized  by  those 
cases,  which  decide  that  upon  an  open  ac- 
count, where  mutual  credits  exist,  interest  is 
not  allowable  until  a  liquidation  ;  1  Dick.,  428  : 
6  Johns.,  45;  1  Johns.,  315;  and  by  those 
cases  where  it  is  held  that  interest  is  not  allow- 
able on  unliquidated  accounts.  (2  Salk.,  623  • 

1  H.  Bl.,  303;  2  Bos.  &P.,  219;  2  Gall.,  45;  1 
P.  Wms.,  376;  7  Johns.,  213.) 

Where  a  demand  is  liquidated  by  a  judg- 
ment, the  right  to  recover  interest  in  a  new  ac- 
tion, is  founded  on  the  same  principle.  (6 
Johns.,  283.) 

4th.  Where  an  account  has  been  rendered, 
and  the  debtor,  during  a  reasonable  time  for 
that  purpose,  makes  no  objection,  it  may  fairly 
be  presumed  that  he  has  acquiesced  in  it.  It 
then  becomes  a  liquidated  account,  and  carries 
interest,  upon  the  same  principle,  from  the  time 
of  such  presumed  liquidation.  (2  Vern.,  276  ; 

2  Ves.,  Sr.,  239  ;  2  Atk.,  252  ;  15  Johns.,  424.) 
For  the  same  reason,  a  demand  of  payment 

of  an  unsettled  claim  for  wages,  being  equiv- 
alent to  the  rendering  of  an  account,  entitles  to 
interest  for  such  demand  ;  as  then  the  debt  is 
liquidated,  due  and  payable.  (2  Gall.,  45.) 

*And  this,  I  apprehend,  to  be  the  [*O13 
principle  which  governed  the  decision  of  the 
Supreme  Court,  in  the  case  of  Kane.  v.  Smith, 
12  Johns.,  156.  The  defendants  were  charged 
with  interest  from  the  time  the  deficiency  in 
the  funds  provided  by  them  was  ascertained, 
and  they  were  notified  of  the  balance  ;  for 
until  then,  the  court  say,  the  defendants  could 
not  be  deemed  in  default.  So,  the  case  of 
Bnncn  v.  Campbell,  1  Scrg.  &  H.,  179,  upon 
notice  that  the  plaintiff's  money  was  applied  to 
hi.s  use,  the  defendant  was  in  default,  in  with- 
holding payment. 

5th.  Lpon  the  same  principle,  there  may  be 
various  other  circumstances  in  the  transac- 
tion* between  the  parties,  which  furnish  evi- 
dence of  tin  intention  by  the  debtor  to  pay  in- 
terest. The  giving  a  note  or  bill  of  exchange, 
which  is  voia  or  turns  out  to  have  been  of  no 
value  at  the  time,  or  the  offering  to  give  a 
written  security  for  the  debt,  has  justly  been 
considered  evidence  that  the  debtor  considered 
the  debt  to  IK;  due  and  payable,  and  carrying 
interest  on  the  same  ground,  as  where  it  was 
payable  at  H  specific  time.  Such  an  instance 
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is  furnished  by  the  case  of  Robinson  v.  Bland, 
2  Burr.,  1088. 

The  rendering  an  account,  containing  a 
charge  of  interest  on  particular  items,  and  that 
account  being  liquidated  by  the  debtor,  is  evi- 
dence of  an  agreement  to  pay  the  interest  thus 
charged  ;  and  is  so  held  by  Ld.  Ellenborough, 
in  the  case  of  Calton  v.  Bragg,  before  cited. 

So,  such  an  account  being  acquiesced  in  by 
the  debtor's  omitting  to  object  to  it  within  a 
reasonable  time,  furnishes  the  same  evidence 
of  an  agreement  to  pay  the  interest  charged, 
as  was  held  by  Livingston,  J.,  in  Liotardv. 
Orates,  3  Cai. ,  226. 

And  in  subsequent  dealings  between  the 
same  parties,  of  the  like  nature,  the  liquida- 
tion of  such  a  former  account,  there  being  no 
new  agreement  and  no  new  circumstances  to 
vary  the  case,  would  furnish  sufficient  ground 
to  imply  an  agreement  to  pay  the  like  interest 
in  those  subsequent  dealings.  Such  was  the 
case  of  Nichol  v.  Thompson,  1  Campb.  N.  P. ,  52. 
0 1 4*]  *And  on  the  same  principle,  where 
interest  has,  under  like  circumstances,  been 
allowed  by  the  debtor  to  other  creditors,  the 
knowledge  of  which  comes  to  the  creditor  in 
the  given  case,  and  he  acts  in  expectation  of  a 
similar  allowance,  there  would  be  good  ground 
to  presume  au  agreement  to  pay  interest  also 
to  the  new  creditor.  This  would  be  in  anal- 
ogy to  the  rule  which  exists  where  there  is  a 
custom  or  usage  of  trade.  I  find  no  adjudged 
case  which  precisely  determines  such  a  rule, 
although  there  are  many  analogous.  It  is  cer- 
tainly as  broad  and  liberal  as  the  most  strenu- 
ous advocates  for  the  allowance  of  interest 
could  require,  and  is  more  nearly  applicable 
to  the  present  case  than  any  other. 

It  is  believed  that  these  classes  comprehend 
all  the  cases  of  implied  agreements  that  have 
been  cited,  excepting  those  of  Liotard  v. 
Graves,  3  Cai.,  226,  and  Dilworlh  v.  Singer- 
ling,  \  Binn.,  494.  In  most  of  them,  the  ques- 
tion whether  there  was  an  agreement  to  allow 
interest  is  one  of  fact,  which  should  be  left  to 
a  jury;  and  that  fact  once  ascertained,  the 
rule  of  law  applies.  A  great  share  of  the  dif- 
ficulty on  this  subject  has  arisen  from  the 
court's  undertaking  to  draw  a  rule  from  the 
facts  of  each  case,  by  which  it  is  made  fluct- 
uating and  uncertain. 

In  these  classes  which  have  been  enumer- 
ated, the  interest  is  considered  a  necessary  in- 
cident to  the  debt,  following  it,  as  is  said  in 
one  of  the  cases,  like  a  shadow  following  its 
body. 

But  there  is  another  class  of  cases,  already 
alluded  to,  in  which  interest  may  be  allowed 
by  a  jury,  under  the  advice  of  the  court,  in 
their  discretion,  and  which,  when  fairly  exer- 
cised, the  courts  will  not  disturb. 

This  second  class  comprehends  those  cases 
only  where  interest  is  not  a  necessary  incident 
to  the  debt,  but  may  be  allowed  under  circum- 
stances, Jby  way  of  mulct  or  punishment  for 
some  fraud,  delinquency  or  injustice  of  the 
debtor,  or  for  some  injury  done  by  him  to  the 
creditor ;  and  in  such  cases  the  legal  rate  of 
interest  is  assumed  as  the  measure  of  damages. 
This  is  done, 

1st.  In  actions  of  tort,  technically  so  called, 
as  in  trover,  or  in  trespass  for  taking  chattels. 
(8  Johns.,  446;  14  Johns.,  128,  273,  385.) 
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*The  application  of  the  rule,  in  these  [*O15 
cases,  may  sometimes  be  capricious ;  but  the 
rule  itself  is  as  certain  as  any  other  which  al- 
lows damages  in  any  case.  The  judgment  of 
twelve  indifferent  men,  is  the  best  criterion 
that  can  be  established. 

2d.  In  actions  upon  contracts.  Thus,  Rad- 
cliff,  «/".,  in  his  opinion,  which  was  sustained 
by  this  court,  in  the  case  of  Lynch  v.  De  Viar, 
3  Johns.  Cas.,  310,  says :  "  It  is  a  settled  rule 
that  money  received  to  the  use  of  another  and 
improperly  retained  always  carries  interest." 
In  that  case,  the  party  had  expressly  promised 
to  pay  the  money  when  received,"  and  with- 
held it  under  frivolous  and  unjust  pretexts. 
The  contrary  doctrine  which  was  laid  down  in 
De  Bernales  v.  Fuller,  2  Campb.  N.  P.,  426, 
must  have  arisen  from  not  sufficiently  distin- 
guishing between  the  cases  where  a  jury,  may, 
allow  interest  and  those  in  which  the  court 
must,  allow  it.  It  seems  to  have  been  con- 
founded with  the  latter  class.  It  is  contra- 
dicted by  the  decision  of  this  court  already  re- 
ferred to  ;  by  the  Supreme  Court  of  this  State, 
in  People  v.  Gasherie,  9  Johns.,  71,  and  Slinyer- 
land  v  &wart,  13  Johns..  255 ;  by  the  Supreme 
Court  of  Mass.,  in  Wood  v.  Bobbins,  11  Mass., 
504,  and  Wyman  v.  Hubbard,  13  Mass.,  232; 
by  the  Supreme  Court  of  Pa.,  in  Crawford  v. 
Willing,  4  Dall.,  286,  289;  Commonwealth  v. 
Crewr,  3  Binn.,  123,  and  Brown  v.  Campbell, 
1  Serg.  &  R.,  179.  All  these  cases  allow  in- 
terest where  there  has  been  fraud,  injustice 
or  delinquency ;  and  none  of  them  put  the  al- 
lowance of  it  on  the  ground  of  gain  or  ben- 
efit to  the  debtor  from  the  use  of  the  money 
alone.  The  case  of  De  Bernale*  v.  Putter  is 
opposed  also  to  the  most  respectable  English 
authorities.  Ld.  Mansfield,  1  Doug.,  375,  says : 
"In  cases  of  long  delay  under  vexatious  and 
oppressive  circumstances,  interest  may  be  re- 
covered, if  a  jury,  in  their  discretion,  think  fit 
to  allow  it."  This  remark  is  the  more  valu- 
able, as  showing  the  correctness  of  the  distinc- 
tion between  the  allowance  of  interest  by  the 
court  and  by  the  jury. 

In  the  case  of  Trelawney  v.  Thomas,  1  H. 
Bl.,  304,  cited  and  much  commented  on  in  the 
argument,  the  defendant  had  engaged  the 
plaintiff  to  advance  money  in  order  to  carry 
on  an  election,  which  he  had  done  according 
to  the  request;  *and  in  an  action  [*61O 
brought  to  recover  the  money  thus  expended, 
the  jury  allowed  the  plaintiff  interest,  which 
the  court  confirmed.  This  case  is  to  be  re- 
ferred either  to  the  second  head  of  implied 
agreements,  that  money  received  or  advanced 
for  another  carries  interest  after  a  default  in 
payment,  upon  the  ground  that  being  ad- 
vanced on  request,  it  was  payable  immedi- 
ately, and  the  default  arose  on  the  first  neg- 
lect, which  would  be  sufficient  to  sustain  the 
decision  ;  or  it  may  be  considered  as  proving 
such  delinquency  and  injustice  in  the  debtor, 
as  to  furnish  sufficient  ground  for  a  jury  to 
punish  him  by  giving  interest  as  damages. 
There  may  in  many  cases  be  such  a  complica- 
tion of  circumstances  as  would  justify  the  al- 
lowance of  interest  on  more  than  one  ground  ; 
and  such  is  this  case  of  Trelawney  v,  Thomas. 

Probably  the  rule  of  easiest  application 
would  be  this:  where  money  has  been  lent, 
advanced  or  expended  by  request,  and  under 
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an  agreement  to  pay  at  a  specific  time,  or  ' 
where  it  has  been  had  and  received  under  a 
like  agreement,  then  the  allowance  of  interest 
may  be  safely  referred  to  the  principle  of  an  | 
implied  contract  to  pay  interest  on  default ; 
and  so,  also,  where  the  money  is  not  to  be  re- 
funded at  a  particular   time,  but  a  default 
arises  from  a  demand  or  notice,  the  same  prin- 
ciple will  apply.     But  where  no  time  of  pay- 
ment is  fixed,  and  where  the  duty  to   pay  j 
arises  from  the  relative  situation  of  the  par-  j 
ties,  it  seems  that  it  should  be  referred  to  a  ! 
jury  to  determine  whether  damages  shall  be  , 
given,  by  an  allowance  of  interest.      Thus,  ; 
sheriffs  and  other  public  officers  are  required 
to  pay  interest  on  moneys  received  by  them,  j 
which  it  was  their  duty  to  pay  over  immedi- 
ately.    People  v.    Gasherie,  9  Johns.,  71;    14 
Johns.,  255  ;  7  Mass.,  14.     So  a  private  agent,  j 
not  applying  money  as  directed,  is  chargeable  ; 
with  interest.     (4  Dessau.,  110.)    But  we  also  | 
find  it  settled  in  Williams  v.  Storrs,  6  Johns.  ! 
Ch. ,  353,  that  where  an  agent  is  ready  to  pay 
over  money  received  by  him  to  the  party  en-  i 
titled  to  it,  he  is  not  in  default  and  shall  not 
be  chargeable  with  interest,  unless  he  has  em-  i 
ployed  the  money  for  the  purposes  of  gain.  ! 
These  are  equitable  considerations  that  must  i 
be  left  to  a  jury,  and  which  a  court  ought  not  I 
attempt  to  estimate.     All  that  a  court  should  | 
6 1  7*J  *do  is  to  instruct  a  jury  that  if  there 
be  fraud,  injustice,  delinquency  or  default, 
they  may  allow  interest.     This  doctrine  is  rec- 
ognized by  the  Supreme  Court  in  an  Anony- 
mous case,  1  Johns.,  315, 

With  respect  to  the  allowance  of  interest  to 
an  agent  for  moneys  advanced  by  him,  there  is  j 
nothing  in  his  character  of  agent  to   entitle 
him  to  it.     He  must  receive  it  upon  the  same 
principles  which  would  give  it  to  any  other 
creditor.      Indeed,  the  general  policy  of  the 
law  is  adverse  to  the  allowance  of  interest  to  an 
agent  or  trustee  for  advances  ;  it  is  presumed, 
for  the  purpose  of  withholding  any  temptation 
to  speculate  on  the  funds  of  his  principal.     (1  I 
P.  Wms.,  376  ;   14  Vin.  Abr.,  458,  pi.  10 ;  Se- 
lect Cas.  in  Ch.,  .50;  2  Eq.  Cas.  Abr..  531,  pi. 
15.)    So  in  the  case  of  an  administrator,  the  ! 
Supreme  Court  of  Mass,  refused  interest  on  ad- 
vances.    (9  Mass.,  37.) 

But  where  an  agent  has  expended  money  by 
the  directions  of  his  principal,  there  can  be  no 
reason  for  distinguishing  it,  from  the  case  of 
money  lent  or  advanced  by  any  other  person. 
An  instance  of  its  allowance  in  such  a  case  is 
found  in  Craven  v.  Tickell,  1  Ves. ,  Jr.,  63, 
which  refers  to  the  distinction  between  allowing 
interest  on  the  contract,  or  by  way  of  damages. 

So,  if  advances  are  made  by  an  agent  with 
(lie  knowledge  and  acquiescence  of  the  prin- 
cipal, it  is  but  advancing  a  single  step  in  the 
same  train  of  reasoning,  to  presume  a  request. 
And  if  a  request,  an  implied  agreement  to  pay; 
and  on  a  default  in  payment,  the  like  agree- 
ment as  in  all  other  cases  of  default,  to  pay 
interest 

So,  in  an  advance  of  a  single  sum,  on  a  par- 
ticular occasion,  or  a  few  sums  may,  from  the 
circumstances,  furnish  ground  for  presuming 
knowledge  in  the  principal,  acquiescence  by 
him,  and  an  implied  promise  to  pay  Immedi- 
ately, which,  as  we  have  seen,  carries  interest 
from  the  time  of  default. 
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All  these  are  cases  of  advances  on  the  one 
side,  and  depend  upon  the  same  principles 
which  would  regulate  the  allowance  of  interest 
to  any  creditor  not  an  agent. 

The  same  principles  will  be  found  applicable 
to  the  case  of  mutual  credits  between  an  agent 
and  his  principal.  There  *must  be  a  [*618 
knowledge  by  the  principal  that  the  advances 
are  making  for  him,  and  an  acquiescence,  to 
supply  the  want  of  a  request.  There  must  be 
a  default  on  his  part  before  he  can  be  charged 
with  interest ;  for  the  citation  of  cases  already 
made  must  have  been  to  very  little  purpose  if 
they  have  not  established  the  universal  maxim 
that  there  can  be  no  interest  without  default, 
where,  by  the  contract,  it  does  not  run  with 
the  principal.  But  to  cause  a  default,  there 
must  be  knowledge  of  a  debt. 

In  the  case  of  single  advances,  or  where 
they  are  made  only  on  one  side,  that  knowl- 
edge is  implied  necessarily  from  the  fact  of 
knowing  that  such  advances  are  made.  In  the 
case  of  mutual  credits,  that  inference  does  not 
follow  ;  for  the  credits  may  be  equal  to,  or 
overbalance  the  advances.  Hence  it  seems  to 
be  an  irresistible  consequence  that  in  the  case 
of  mutual  credits,  there  cannot  be  a  default 
without  the  knowledge  of  a  balance  to  be  paid. 
The  same  principles  which  govern  the  laws  of 
interest  in  all  the  other  cases  stated,  ought  to 
control  here.  If  it  is  to  be  charged  on  the 
ground  of  an  implied  agreement,  then  there 
should  certainly  be  a  request  to  advance  the 
money  or  something  tantamount,  as  knowledge 
and  acquiescence,  and  a  default  upon  which 
the  implied  agreement  to  pay  interest  arises. 
If  it  is  to  be  charged  upon  the  ground  of  de- 
linquency in  not  paying,  there  must  be  knowl- 
edge of  the  fact  on  which  the  delinquency 
arises,  before  it  can  exist.  That  fact  is  the  ex- 
istence of  a  balance.  These  deductions  seem 
to  flow  plainly  from  the  principles  which  have 
been  extracted  from  all  the  cases  ;  and  which 
an  effort  has  been  made  to  arrange.  And  they 
are  consonant  to  the  first  dictates  of  common 
sense  and  common  justice;  that  no  man  should 
be  held  liable  to  pay  interest  for  moneys  ad- 
vanced, not  only  without  his  request  or  con- 
sent, but  without  his  knowledge:  that^ie  should 
not  pay  it  where  there  was  no  default  on  his 
part,  and  where  there  could  be  none. 

The  distinction  between  the  case  of  an  ac- 
count containing  items  only  on  one  side,  and 
that  where  there  are  mutual  dealings  and  mut- 
ual credits,  is  exemplified  by  the  different  rule 
which  is  applied  to  those  cases  under  the  Stat- 
ute of  Limitations.  *It  was  decided  by  l*O  1 1) 
tins  court  in  Murray  v.  Confer,  20  Johns.,  H08, 
that  theexception  of  merchants  accounts  in  that 
statute,  from  its  operation,  applied  not  to  the 
first  case  of  items  on  the  one  side  only,  but  did 
apply  to  the  second  case  of  mutual  credits  ; 
that  is,  that  an  action  for  the  balance  of  an  ac- 
count founded  on  mutual  credits,  was  not 
barred  by  the  statute.  I'pon  what  other  prin- 
ciple can  this  distinction  possibly  proceed  but 
this  ;  that  in  the  first  case,  the  Ilebt  was  due 
and  payable  from  the  time  it  was  incurred,  or 
might  iiave  been  demanded  ;  and  in  the  second 
case,  that  of  mutual  credit-,  a  liquidation  by 
the  parties  or  by  suit  was  necessary  This  dis- 
tinction under  tin-  statute  is  applicable  as  well 
to  an  account  for  money  advanced  as  to  one 
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for  work  and  labor;  it  is  applied  without  refer- 
ence to  the  character  of  the  items,  and  depends 
simply  on  the  fact  whether  there  were  mutual 
credits  or  not.  It  appears  to  me  that  the  sym- 
metry of  the  law  would  be  marred  by  amalga- 
mating and  confounding  cases  in  the  law  of 
interest,  which  are  distinct  in  the  law  of  pre- 
scription ;  and  that  to  preserve  the  harmony  of 
the  system  and  the  mutual  dependence  of  the 
different  parts,  we  should  hold  that  a  debt 
which  is  not  considered  due  and  payable  by  the 
law  of  limitation,  shall  also  not  be  considered 
due  and  payable  under  the  law  of  interest. 
And  we  shall  thus  pursue  and  preserve  the 
policy  which  punishes  neglect  in  demanding 
payment  by  refusing  an  action  after  a  certain 
period,  and  shall  stimulate  and  reward  vigi- 
lence  by  giving  interest  where  it  is  earned  by 
promptness  in  liquidating  accounts  ;  and  we 
shall  thus  prevent  the  unwary  debtor,  from  be- 
coming the  victim  of  either  the  intentional,  or 
the  negligent,  delay  of  his  creditor. 

These  principles  are  believed  to  be  in  accord- 
ance with  the  opinions  expressed  by  the  judges 
of  the  Supreme  Court  in  this  cause,  or  to  be 
legitimate  conclusions  from  them,  and  from  the 
numerous  cases  on  the  subject.  But  there  is 
one  ground  for  the  allowance  of  interest,  inti- 
mated by  one  of  the  judges  to  which,  as  I  un- 
derstand it,  I  cannot  subscribe.  It  is,  that  a 
"  universal  obligation  rest  upon  every  man  to 
render  a  just  equivalent  for  the  use  of  that 
which  does  not  belong  to  him."  This  is  un- 
questionably true,  if  that  beneficial  use  has  been 
<52O*]  *at  his  instance.  But  rny  researches 
have  not  enabled  me  to  discover  a  case,  arid 
certain  I  am  that  none  has  been  cited,  that  a 
man  is  bound  to  pay  for  the  use  of  money  or 
other  property  which  has  been  applied  to  -his 
benefit  without  his  consent.  The  case  of  Bar- 
tholomew v.  Jackson,  20  Johns. ,  28,  is  one  like, 
perhaps,  hundreds  which  may  be  found  in  the 
books  establishing  a  contrary  doctrine.  In  that 
case  it  was  held,  that  labor  voluntarily  per- 
formed by  the  plaintiff  forthedefendant.with- 
out  his  privity  or  request,  however  meritorious 
and  beneficial  it  may  be  to  the  defendant,  as  in 
saving  his  property  from  destruction  by  fire, 
affords  noiground  of  action.  A  claim  for  com- 
pensation or  damages  in  the  shape  of  interest, 
for  money  applied  to  the  benefit  of  another, 
without  his  privity  or  request,  must  rest  on  the 
same  foundation  with  any  other  service.  The 
benefit  received  is  not  the  test.  It  must  be  re- 
quested, or  agreed,  to  be  received.  Every  man 
is  permitted  to  regulate  his  own  affairs  in  his 
own  way,  and  he  is  the  best  judge  when  and 
where  he  will  have  services  performed  or 
money  advanced  for  him.  There  is  no  equity 
in  making  him  pay  for  the  use  of  money,  al- 
though employed  for  his  benefit,  without  his 
request. 

I  proceed  to  apply  the  principles  thus  de- 
duced to  the  present  case. 

First.  It  is  not  pretended  that  there  has  been 
an  express  agreement  by  the  plaintiffs  in  error 
to  pay  interest  on  the  moneys  advanced  by  Reid. 
Second.  Is  there  any  evidence  of  an  implied 
agreement  to  that  effect  ? 

1st.  There  is  no  usage  or  custom  known  to 
the  parties,  set  up.  2d.  There  was  no  specific 
time  of  payment  agreed  on.  3d.  The  account 
has  never  been  liquidated.  4th.  No  account 
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was  ever  rendered  by  Reid.  Ch.  J.  Savage,  in 
the  opinion  delivered  by  him  in  the  Supreme 
Court,  says:  "There  certainly  appears  to 
have  been  a  culpable  negligence  on  both  sides;" 
in  Reid,  in  not  rendering  his  account,  and  in 
the  plaintiffs  in  error,  in  not  requiring  them. 
Upon  the  principles  which  have  been  stated, 
as  Reid  or  his  representative  holds  the  affirm- 
ative, and  is  bound  to  show  the  circumstance 
or  fact  which  evinces  an  agreement  to  pay  in- 
terest, *the  admission  of  a  culpable  neg-  [*(>52 1 
ligence  on  his  part  in  omitting  to  do  that  which 
would  apprise  the  adverse  party  of  the  state  of 
affairs,  and  which  would  furnish  him  a  claim 
to  interest  is,  in  itself,  a  strong  circumstance 
against  him.  The  plaintiffs  in  error  then  were, 
and  still  are,  on  the  defensive.  Generally 
speaking,  it  is  not  the  business  of  one  who  does 
not  know  the  state  of  the  accounts,  and  who 
turns  out  to  be  the  debtor,  to  inquire  into  them; 
on  the  contrary,  it  is  the  duty  of  the  creditor  to 
apprise  his  ignorant  debtor  of  the  existence  of 
the  claim.  And  most  clearly,  I  apprehend, 
is  this  the  law  with  respect  to  agents.  In  the 
case  of  Lady  Ormond  v.  Hutchinson,  13  Ves., 
53,  Ld.  Eldon  says,  with  respect  to  the  steward 
of  an  estate,  that  "it  is  not  necessary  to  call 
for  an  account  from  him.  His  duty  requires 
him  to  render  accounts  periodically,  and  if 
from  negligence  or  any  other  cause  he  fails  in 
that,  he  cannot  make  the  obscurity  occasioned 
by  that  omission,  a  cover  to  him."  The  simi- 
larity of  the  case  of  a  steward  and  that  of  an 
agent  for  a  manufacturing  company  is  evident; 
and  the  difference,  if  any,  is  in  favor  of  holding 
the  latter  to  a  more  strict  accountability.  It  ap- 
pears to  me,  upon  general  principles  of  policy, 
that  no  agent  ought  to  be  permitted  to  found 
a  claim  of  any  kind,  either  for  interest  or  sala- 
ry, upon  his  own  culpable  negligence. 

Conceding,  then,  that  the  plaintiffs  in  error 
were  equally  culpable,  in  their  neglect  to  re- 
quire an  account,  but  which  is  not  admitted, 
the  precise  case  is  presented  where  the  maxim 
applies,  contained  in  Jenkins:  "  Where  neither 
party  has  any  right,  the  condition  of  the  pos- 
sessor is  the  best."  The  case  of  Beaumont  v. 
Boultbee,  11  Ves.,  359,  decides,  that  where  there 
had  been  such  a  mutual  acquiescence  and  neg- 
ligence on  both  sides,  very  similar  to  the  pres- 
ent case,  the  agent  should  not  be  allowed  in- 
terest until  after  the  bill  filed.  The  cases  of 
White  v.  Lincoln,  8  Ves. ,  363,  and  Pearse  v. 
Green,  1  Jac.  &  Walk.,  135,  cited  on  the  argu- 
ment on  the  part  of  the  plaintiffs  in  error,  to- 
gether with  various  others  in  the  equity  re- 
ports.show  the  vigilence  of  the  chancery  courts 
in  preventing  an  agent  from  deriving  any  ad- 
vantage *from  his  own  laches  ;  and  es-  [*(52iJ 
tablished  the  broad  doctrine  that  where  he  has 
been  guilty  of  it  in  rendering  his  accounts  or 
any  other  neglect,  he  shall  not  recover  interest, 
and  in  many  cases  he  is  deprived  of  his  com- 
mission. All  business  men  will  probably  sub- 
scribe to  the  justice  and  policy  of  this  rule.  I 
am  not  aware  of  its  having  ever  been  ques- 
tioned; and  unless  there  be  some  other  grounds 
in  the  case  to  sustain  the  claim  of  the  defend- 
ant in  error,  the  culpable  negligence  of  Reid  in 
this  respect,  furnishes,  in  itself,  a  complete  bar 
to  the  recovery  of  any  interest.  I  cannot  con- 
sider his  negligence  in  any  way  excused  or  miti- 
gated by  that  of  his  principals,  nor  is  the  rule 
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referred  to,  affected  by  any  such  circumstance. 
Under  this  head,  therefore,  no  ground  to  claim 
interest  is  afforded  by  the  rendition  of  an  ac- 
count ;  and  on  the  contrary,  the  omission  to 
render  it  for  more  than  six  years,  ought  to  be 
a  bar. 

Under  the  fifth  head,  as  I  have  arranged  it, 
of  implied  agreements  to  allow  interest,  we  are 
to  inquire  whether  there  are  any  facts  or  cir- 
cumstances in  the  transactions  between  the  par- 
ties, either  in  the  same  or  in  any  former  busi- 
ness of  the  like«ature,  where  interest  has  been 
allowed,  or  an  intention  to  allow  it  has  been 
evinced.  It  is  not  pretended,  nor  would  the 
case  warrant  it,  that  there  are  any  such  circum- 
stances in  the  transactions  between  the  parties 
themselves,  as  evince  an  agreement  to  allow  in- 
terest. But  it  is  suggested  in  the  opinion  of  the 
Oh.  J.,  that  the  defendants  having  agreed  to 
pay  interest  on  the  advances  made  by  Reid 
•&  Alsop,  the  year  preceding,  furnishes  some 
ground  for  charging  the  plaintiffs  in  error  with 
it  in  this  case.  It  is  due  to  the  Ch.  J.  to  ob- 
serve that  this  does  not  appear  to  be  much  re- 
lied on  by  him  ;  but  as  it  was  thrown  out  by 
him,  and  has  been  urged  with  much  force  by 
the  counsel  for  the  defendant  in  error,  it  ought 
to  be  briefly  examined.  In  the  first  place,  it 
was  not  a  transaction  between  these  parties  ; 
and  the  fact  that  the  Company  had  made  a 
particular  agreement  with  one  agent  to  allow 
interest,  and  had  subsequently  made  another 
agreement  with  another  agent,  in  which  noth- 
ing was  said  about,  interest,  would  furnish,  at 
least,  as  strong  reason  for  saying  that  the  one 
•623*]  did  not  mean  to  pay  it,  *as  that  the 
agent  meant  to  receive  it.  But,  secondly,  it  was 
not  a  business  of  the  like  nature.  Reid  &  Al- 
sop entered  into  partnership  with  the  Com- 
pany, and  were  to  advance  the  necessary  funds; 
and  the  stipulation  always  made  in  such  cases, 
was  made  in  this  ;  that  the  partner  advancing 
capital  was  to  be  allowed  interest  thereon,  be- 
fore a  division  of  profits  should  be  made.  But 
on  the  termination  of  this  contract,  Reid  was  ap- 
pointed agent,  and  is  allowed  a  salary  as  such, 
and  never  was  a  partner  ;  and*  in  his  new  ca- 
pacity his  connection  with  the  Company  was 
of  a  character  entirely  different,  and  involving 
new  rights  and  duties  wholly  distinct  from  the 
former.  Indeed,  the  argument  is  very  strong 
against  its  being  considered  the  intention  of  the 
parties  that  Reid  should  make  advances,  from 
the  very  fact  that  when  these  new  arrange- 
ments were  making,  no  stipulation  to  that  ef- 
fect was  entered  into,  although  it  had  been  so 
so  carefully  provided  for  in  the  agreement  with 
Alsop  &  Reid. 

I  conclude,  then,  that  there  is  nothing  in  the 
agreement  with  Reid  &  Alsop,  which  can  show 
the  nature  and  terms  of  the  subsequent  agree- 
ment with  Reid  alone  ;  and  I  consider  that  there 
is  nothing  in  this  case  to  establish  an  express 
or  implied  agreement  to  pay  interest,  which 
would  oblige  the  court  to  allow  it,  as  a  rule  of 
law. 

Is  it,  then,  a  case  included  under  the  second 
general  head,  where  u  jury  might,  in  their  dis- 
cretion, allow  interest  V  It  certainly  is  not  one 
of  those  actions  for  wrongs,  where  such  a  dis 
cretion  exists.  Does  it  come  under  Ui«  second 
subdivision  of  this  head  ?  And  is  it  a  case 
where,  upon  natunil  principles  of  equity,  the 
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debtor  ought  to  pay  interest  in  consequence  of 
any  fraud,  delinquency  or  injustice  ?  The  diffi- 
culty of  arriving  at  precise  and  definite  rules 
to  govern  this  class  of  cases,  has  already  been 
mentioned,  and  the  causes  of  it  explained.  But 
I  think  I  have  shown  that  the  general  rule  be- 
i  ing,  that  an  agent  is  not  to  be  allowed  interest, 
i  unless  there  be  evidence  of  an  agreement  to 
!  pay  it,  or  a  delinquency,  the  burden  is  on  the 
j  agent  claiming  it,  to  establish  the  agreement  or 
I  the  delinquency ;  and  that  he  must  at   least 
j  prove  a  knowledge  on  the  part  of  his  principal, 
i  that  advances  were  making,  and  an  acquies- 
i  cence  in  their  being  made,  *before  he  [*624 
|  can  claim,  upon  equitable  principles,  any  in- 
j  terest  on  those  advances.  Indeed,  I  understand 
j  this  principle  to  be  tacitly  admitted  by  the  Ch. 
\  J.,  and  he  seems  to  endeavor  to  bring  the  case 
j  within  it  by  these  remarks  :  "  On  the  whole,  I 
i  am  of  opinion  that  from  the  manner  in  which 
the  business  had  been  done  the  year  next  pre- 
j  vious  to  the  appointment  of  Reid  as  agent  ; 
from  this  being  done  with  a  full  knowledge, 
on  both  sides,  that  large  advances  were  neces- 
:  sary,  if  the  defendants  did  not  mean  to  pay  in- 
!  terest,  they  ought  so  to  have  informed  Reid. 
;  that  he  might  not  be  using  a  large  capital  in 
'  their  service  when  it  was  to  be  wholly  unpro- 
i  ductive  to  him."   It  will  be  perceived,  that  ad- 
mitting the  whole  of  this  statement,  it  does  not 
come  up  to  the  point  of  establishing  a  knowl- 
edge on  the  part  of  the  Company,  or  the  direct- 
ors, that  Reid  was  actually  making  advances 
i  for  them.     There  could  be  no  default  on  their 
|  part  without  a  knowledge  of  their  being  iu- 
i  debted  to  Reid  ;  and  that,  they  could  not  pos- 
|  sess,  until  the  fact  that  he  was  making  ad- 
:  vances.  was  brought  home  to  them.     The  re- 
'  mark  of  Ch.  J.  Tilghman,  in  Brown  v.  Campbell, 
i  1  Serg.  &  R.,  179,  contains  not  only  the  law  on 
I  this  subject,  but  the  reason  and  principle  of 
;  it.  such  as  I  have  been  endeavoring  to  show, 
I  "that  until  the  defendant  was  informed  that 
i  the  plaintiff's  money  was  applied  to  his  use,  he 
i  was  in  no  default  and.  therefore,  ought  not  to 
!  pay  interest ;   but  being  informed,  he  became 
i  a   wrong-doer   in  withholding  payment  and, 
i  therefore,  should  pay  interest."     Let  it  be  ob- 
;  served,  this  is  not  a  claim  for  the  principal, 
1  but  for  the  interest  of  the  advances  ;  and  it 
j  proceeds  entirely  on  the  ground  of  a  default  in 
i  the  debtor  ;  for,  as  has  been  before  remarked, 
it  is  a  universal  maxim,  that  there  never  ran 
I  be  interest  where  there  is  no  agreement  that  it 
;  shall  run  with  the  principal,  without  a  default, 
i  The  knowledge  that  advances  were  necessary 
!  at  the  time  Reid  &  Alsop  took  charge  of  the 
j  concern,  is  no  evidence  whatever  of  the  same 
knowledge  existing  when  Reid  was  appointed. 
But  admitting,  for  the  sake  of  the  argument, 
!  that  it  did  exist  at  that   time,  it  was  uccom- 
1  panied  by  a  knowledge  that  he  would   be  in 
the  receipt  of  heavy  sums  from  the  establish- 
ment, from  which  he  could  refund  himself; 
]  *and  it.  therefore,  did   not  amount  to  [*<HJ5 
knowledge  or  notice  that  there  was  n  balance 
I  of  those  advances  against  the  Company,  with 
j  out  which  then;  could  be  no  default.     This  is 
I  the  iK-culmrity  attending  the  ca.se  of  mutual 
|  credits,  as  has  been  before  explained  ;  that  a 
knowledge  of  advances  being  made  does  not 
imply  a  knowledge  that  a  balance  wns  arcum- 
ulnting  against  them.     It  is  different  from  the 
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case  where  the  advances  are  all  on  one  side. 
There  the  mere  fact  of  knowledge  of  such  ad- 
vances and  acquiescence  in  them,  might  be  suf- 
ficient to  imply  an  agreement  to  pay  at  once  ; 
and  there  being  a  default,  entitle  to  interest ; 
but  the  same  principle  requires  us,  in  the  case 
of  mutual  credits,  to  go  a  step  further,  and  de- 
mand proof  of  knowledge  of  an  accumulating 
balance,  and  an  acquiescence  in  that ;  for,  un- 
til there  be  such  an  accumulation,  there  is  no 
debt.  The  knowledge  of  a  debt  must  precede 
the  idea  of  a  default  in  not  paying  it.  This 
view  is  further  confirmed  by  the  subsequent 
remark  of  the  Ch.  J.,  that  the  Company  ought 
to  have  given  Reid  notice,  "  that  he  might  not 
be  using  a  large  capital  in  their  service."  But 
how  could  they  give  the  notice  if  they  did  not 
know  the  fact  ?  For  Reid  could  not  be  using 
his  capital  unless  his  advances  exceeded  his  re- 
ceipts ;  and  they  of  course  could  not  know  it, 
until  he  informed  them  such  was  the  fact;  that 
is,  that  a  balance  was  accumulating  against 
them.  It  is  with  great  deference,  but  with  con- 
siderable confidence,  that  I  consider  the  remark 
of  the  Ch.  J.  as  not  applicable  to  the  case  of 
mutual  credits,  although  sound  and  correct 
when  applied  to  cash  advances,  altogether  on 
one  side. 

The  fact  sin  this  very  case  illustrate  the  prin- 
ciple. By  the  schedule  A,  referred  to  in  the 
case  and  printed  with  it,  it  will  be  seen  that 
the  balances  fluctuated,  and  that  of  those  stated 
by  the  referees,  ten  were  in  favor  of  Reid  and 
thirty  in  favor  of  the  Company.  Is  it  reason- 
able, in  such  a  state  of  things,  to  require  of 
the  Company  knowledge,  or  even  reason  to 
presume  that  there  was  an  ultimate  balance 
against  them? 

Again  ;  by  the  resolution  of  June  15,  1813, 
the  agent  was  directed  to  furnish  an  estimate 
626*]  of  the  funds  necessary  for  *carrying 
on  the  works  for  the  ensuing  year  ;  but  this  di- 
rection appears  never  to  have  been  complied 
with.  If  advances  were  necessary,  was  it  not 
emphatically  the  duty  of  the  agent,  after  this 
special  injunction,  to  inform  the  Company? 
And  shall  he  be  permitted,  in  neglect  of  that 
duty,  to  proceed  without  their  knowledge,  to 
make  those  advances,  and  then  claim  compen- 
sation by  way  of  interest?  It  is  wholly  imma- 
terial whether  the  Company  derived  benefit 
from  those  advances  or  not.  They  had  a  right 
to  know  what  amount  of  funds  would  be  nec- 
essary, and  to  provide  their  own  means  of 
raising  them.  By  this  culpable  negligence  of 
their  agent,  they  are  deprived  of  the  oppor- 
tunity of  doing  so,  and  are  made  to  borrow 
money  of  him  to  an  indefinite  amount,  with- 
out their  privity  or  request,  and  are  then  called 
upon  to  pay  interest,  not  only  for  the  time  the 
money  was  used  in  their  service,  but  for  as 
long  a  period  afterwards  as  the  agent  chooses 
to  conceal  from  them  a  knowledge  of  the  fact 
of  their  being  his  debtors.  I  can  never  sub- 
scribe to  such  consequences.  And  if  this  case 
is  to  be  determined  upon  equitable  considera- 
tions, this  one  fact  shows  conclusively,  to  my 
mind,  that  all  equity  and  natural  justice  are 
against  the  defendant  in  error. 

How  can  it  be  said  that  the  Company  should 
have  given  Reid  notice  that  they  did  not  mean 
to  pay  interest  on  the  balance  of  his  advances, 
when  they  were  kept  ignorant  by  ,him  of  the 
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fact  of  his  making  them-;  and  when,  from  the 
nature  of  the  business,  they  could  not  know 
that  there  was  or  would  be  such  a  balance? 
And  is  it  correct,  in  any  case,  to  require  a 
party  to  give  notice  that  he  will  not  be  account- 
able? Is  it  not  incumbent  on  the  plaintiff  to 
show  a  liability,  affirmatively,  and  can  he  be 
permitted  to  say  that 'it  exists,  because  a  de- 
fendant has>  said  and  done  nothing  about  it, 
either  to  create  or  acknowledge  it,  or  to  deny  it? 

Thus  far,  this  case  has  been  considered  strict- 
ly in  reference  to  those  genera1!  principles  of 
the  law  of  interest,  which  have  been  stated  in 
the  former  part  of  these  remarks.  It  is  be- 
lieved that  every  case  which  has  been  cited  is 
comprehended  in  that  arrangement,  and  classed 
in  one  or  other  of  the  divisions,  excepting  only 
two,  which  have  been  much  relied  upon  in  the 
*argument.  Perhaps  the  very  fact,  [*627 
that  these  two  cases,  as  they  seem  to  be  under- 
stood, cannot  be  classed  with  any  others  in  the 
books,  and  that  they  are  contrary  to  the  anal- 
ogy to  the  law  of  interest,  in  all  the  other  cases, 
furnishes  some  proof  that  they  are  themselves 
anomalous  and  erratic.  But  as  one  of  the  judges 
appears  to  place  his  opinion  chiefly  on  the 
ground  of  their  authority,  it  becomes  a  duty  to 
examine  them  carefully,  and  as  briefly  as  pos- 
sible. 

The  cases  alluded  to,  are  those  of  Liotard  v. 
Graves,  3  Cai.,  226,  in  the  Supreme  Court  of 
this  State,  and  The  Lessees  of  Dilworth  v.  Sin- 
derling,  1  Serg.  &  R.,  179,  in  Pa.  They  are 
supposed  to  decide  that  interest  is  allowable 
on  cash  advances,  whether  on  one  side  only, 
or  in  the  case  of  mutual  credits,  without,  the 
account  being  liquidated,  and  without  any 
other  evidence  or  circumstance,  to  infer  an 
agreement  for  the  payment  of  interest.  It  will 
strike  every  one  that  such  a  rule  founded  on 
and  resulting  from  a  particular  case,  instead 
of  being  deduced  from  general  principles,  must 
necessarily  be  arbitrary,  fluctuating  and  ca- 
pricious. To  whatever  extent  the  Supreme 
Court  may  have  felt  itself  bound  by  a  prior 
decision  of  the  same  court,  it  is  proper  to  ob- 
serve, that  in  this  court  that  decision  is  no  au- 
thority. We  are  as  much  bound  to  revise  it  as 
the  one  brought  up  by  this  writ  of  error.  The 
decisions,  in  both  cases,  are  upon  the  same 
footing,  and  are  entitled  to  regard,  not  for  the 
names  and  stations  of  the  judges,  but  for  the 
principles  and  reasons  on  which  they  are  found- 
ed, and  which  they  contain.  With  respect  to 
that  of  Liotard  v.  Graves,  truth  compels  me  to 
say  that  there  are  no  principles  to  be  extracted 
from  it.  Livingston,  J.,  allows  the  claim  of 
interest,  expressly  on  the  ground  that  "an  ac- 
count was  rendered  as  early  as  1797,  in  which 
interest  is  calculated,  and  yet  no  objection  to 
it  was  made,  in  the  succeeding  correspondence, 
from  which,  I  conclude,  such  charge  consisted 
with  the  understanding  of  the  parties."  This 
is  sound  and  intelligible.  The  principle  of  an 
implied  agreement  is  recognized,  and  properly 
applied.  Had  this  been  the  only  opinion  de- 
livered, there  would  have  been  no  difficulty. 
But  those  of  the  other  judges  state  the  rule  of 
law  absolutely  to  be,  that  interest  is  legally  de- 
mandable  *on  money  advanced.  They  [*628 
furnish  no  reasons ;  they  advert  to  no  princi- 
ple, but  content  themselves  with  the  simple 
declaration  of  the  rule.  Now  the  cases  which 
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have  been  adduced  at  the  bar,  and  in  the  opin- 
ions of  the  judges,  must  have  satisfied  every 
one,  that  in  1805,  when  that  cause  was  decided., 
there  was  no  such  settled  rule  ;  that  up  to  the 
period  of  our  Revolution,  the  rule  was  direct- 
ly the  contrary  ;  and  that  the  whole  current  of 
authority,  ana  the  conclusive  testimony  of  Ld. 
Ellenborough,  before  quoted,  establish  as  firm- 
ly as  any  rule  of  law  can  possibly  be  estab- 
lished by  decisions,  that  interest  is  not  allow- 
able in  such  a  case.  In  the  quotations  which 
we  have  heard  from  the  Pa.  Reports,  it  is  dis- 
tinctly admitted  that  the  law  was  so  settled, 
but  that  a  change  had  taken  place  in  it.  By 
what  authority?  No  legislative  sanction  is  pre- 
tended. As  one,  I  am  not  prepared  to  admit 
or  yield  to  judicial  legislation,  in  a  question 
so  extensively  affecting  not  only  the  commer- 
cial part  of  community,  but  every  other. 

I  admire  that  principle  of  flexibility  in  the 
common  law,  which  enables  it  to  be  adapted 
to  the  ever-varying  condition  of  human  soci- 
ety ;  and  it  is  in  that  respect,  unquestionably, 
altogether  superior  to  any  written  code.  But 
I  understand  that  flexibility  to  consist,  not  in 
the  change  of  great  and  essential  principles, 
but  in  the  application  of  old  principles  to  new 
cases,  and  in  the  modification  of  the  rules  flow- 
ing from  them,  to  such  cases  as  they  arise,  so 
as  to  presume  the  reason  of  the  rules  and  the 
spirit  of  the  law. 

Such,  however,  does  not  appear  to  be  the 
case  with  the  decision  in  Liotard  v.  Graves,  if 
it  be  correctly  understood  by  the  judges  of  the 
Supreme  Court ;  for,  unless  it  is  put  upon  the 
ground  assumed  by  Livingston,  J.,  it  departs 
from  the  spirit  of  the  law  of  interest,  and  from 
the  reason  of  all  its  rules  in  other  cases.  Ad- 
mitting it,  then,  to  be  as  supposed,  it  is  not  en- 
titled to  be  regarded  as  evidence  of  the  law. 

But  the  dicta  of  the  other  three  judges  (for 
really  they  can  be  called  nothing  else,  m  that 
case)  do  not  come  up  to  the  present.  They  say 
interest  is  to  be  allowed  on  money  advanced  ; 
but  whether,  in  a  case  where  the  advances  are 
all  on  one  side,  or  in  a  case  of  mutual  credits, 
Otit)*]  they  do  not  *say  ;  nor  do  they  say 
whether  a  request  to  make  those  advances,  or 
something  tantamount,  shall  or  shall  not  be  re- 
quired to  entitle  to  interest.  It  will  be  per- 
ceived at  once,  that  these  are  Ihe  two  hinges 
on  which  this  case  turns  ;  and  the  decision  in 
Liotard  v.  Graves  is,  therefore,  really  not  ap- 
plicable to  it. 

If,  in  considering  that  case,  we  are  to  be 
governed  by  the  usual  rules  of  construction, 
and  confine  the  remarks  of  the  judges  to  the 
case  before  them,  the  fair  import  of  their  de- 
cision will  be  found  to  be,  that  in  a  case  where 
the  advances  are  all  on  one  side,  and  are  made 
at  the  request  of  the  principal,  interest  is  al- 
lowable. The  claim  to  interest,  in  that  case, 
wa«  upon  the"  charges  for  advances  to  Weeks, 
the  captain  of  the  vessel,  and  for  other  dis- 
bursements in  London,  while  prosecuting  the 
claim  and  appeal  there.  These  advances  were 
made  by  the  express  order  of  the  defendant  : 
and  I  cannot  discover  in  tin*  case  the  least  evi- 
dence that  the  plaintiffs  hud  received  moneys 
l>elonging  to  Graves.  In  such  H  state  of  things, 
the  decision  in  that  case  would  be  perfectly 
correct,  and  in  conformity  to  the  principles  I 
have  endeavored  to  establish  ;  but  is,  obvious 
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;  ly,   wholly  inapplicable  to  the  present  case, 
i  where  moneys  were  received  and  paid  out, 
|  and  mutual  credits  existed  ;  and  where  there 
is  no  evidence  of  a  request  or  even  knowledge 
of  advances  being  made.  From  the  cases  cited, 
|  subsequently  decided  by  the  same  judges,  it 
i  would  seem  to  me  that  they  did  not  intend  to 
:  establish  a  general  rule,  by'the  decision  in  that 
;  case,  bift  were  governed  by  its  peculiar  cir- 
I  cumstances.     With  regard  to  this  case  then,  I 
1  consider,  firstlv,  that  it  does  not  establish  the 
:  rule  contended"  for.  and  is  inapplicable  to  this 
!  case  ;  and  secondly,  that  if  it  did,  it  would  be 
J  contrary  to  the  whole  current  of  authority,  in 
I  England,  and  in  this  country,  at  the  timo  of 
our  Revolution  and  long  after,  and  unsup- 
ported by  the  principles  of  analogous  cases, 
and  ought  not  to  be  regarded  as  authority  in 
changing  the  law. 

The  other  case  relied  on  as  an  authority  to 
I  sustain  the  judgment  of  the  Supreme  Court, 
is  that  of  Dilworth's  Lessees  v.  Sinderling,  1 
j  Binn.,  448.  That  was,  indeed,  a  most  extraor- 
j  dinary  case,  in  all  its  features.  It  was  an  action 
I  of  *ejectment,  brought  by  the  cestuis  [*<>3O 
!  que  trust,  claiming  an  equitable  interest,  against 
j  the  executor  and  devisee,  having  the  legal  in- 
-  terest — to  us,  and  according  to  our  ideas  of  law, 
a  perfect  monster.  But  the  recovery  of  the 
\  possession  of  land  was  to  be  subject  to  certain 
deductions,  for  advances  made  in  a  long  series 
!  of  years,  and  which  were  indispensable,  for 
the  repair  of  the  premises.  Upon  whom  these 
deductions  were  to  be  apportioned,  and  how 
collected  by  a  defendant  in  an  action  of  eject- 
ment, we  are  uninformed.  But  so  it  was,  and 
the  court  was  called  upon  to  say  whether  in- 
terest should  be  allowed  on  those  advances.  It 
is  to  be  observed  that  the  persons  interested  in 
the  estate  were  infants,  and  incapable  of  mak- 
ing any  request  for  advances;  but  these  being 
indispensable  for  the  preservation  of  the  prop- 
erty, and  there  being,  in  fact,  no  principals  to 
notify,  those  advances  may  well  be  considered 
as  having  been  done  upon  requestor  something 
tantamount,  or  even  superior — so  as  to  entitle 
the  trustee  equitably  to  interest.  This  will, 
probably,  distinguish  it  from  the  present  case, 
where  no  such  necessity  existed  for  making  ad- 
vances without  the  knowledge  of  the  principals. 
Again;  it  was  obviously  an  equity  case;  the 
courts  of  common  law  in  that  State  being  ob- 
liged to  strain  their  jurisdiction  to  cover  such 
cases,  from  there  being  no  court  of  chancery 
established  there;  a  very  hazardous  guide  to 
us,  in  a  court  of  law,  at  least;  and  when  in  op- 
position to  almost  every  other  case  in  the  books, 
one  not  to  be  trusted.  But  taking  it  as  it  is, 
there  is  a  fact  stated  in  the  opinion  of  Cfi.  ./. 
Tilgham,  and  to  which  ho  scorns  to  give  weight, 
which  clearly  dNtiniruishes  that  case  from  the 
present.  Fuller,  the  person  who  mude  the  ad 
vances.  did  not  charge  and  was  not  allowed 
any  commissions  or  salary,  or  any  compensa- 
tion in  anv  other  slm|x>  than  by  way  of  interest. 
Here  Reid  has  been  allowed  a  salary  of  $l,'2r>(> 
for  two  years  and  six  months,  embracing  a 
portion  of  time  somewhat  greater  than  In-  was 
actually  employed.  Considered  as  n  case  in 
equity."  this  circumstance  would  be  entitled  to 
weight,  in  determining  the  allowance  of  inter- 
est, whatever  may  be  its  effect  on  the  rule  of 
law.  But  the  greatest  objection  to  this  caseis. 
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that  the  decision  is  averred  by  the  judges  who 
631*]  made  it,  to  be  *contrary  to  the  former 
rule,  and  to  be  founded  on  more  mature  re- 
flection, which  has  "settled  the  law  for  a  con- 
siderable time  past,  that  interest  is  recoverable 
for  money  lent  and  advanced."  The  earliest 
case  cited  by  the  counsel  in  that  cause,  show- 
ing such  a  rule  even  in  Pa.,  occurred  in  1803. 
4  Dall.,  289,  only  five  years  before  Dilmorth  v. 
Sinderling.  It  was  upon  a  settled  and  liquidated 
account  and,  therefore,  not  applicable.  Now, 
whatever  authority  the  judges  in  Pa.  may  have, 
to  overthrow  a  settled  and  acknowledged  rule 
of  law,  their  decisions  cannot  be  received  here 
for  that  purpose.  Reported  cases  are  only  evi- 
dence of  the  law,  not  the  law  itself;  and  like 
all  other  evidence,  it  must  be  sifted  and  exam- 
ined, to  be  understood.  Were  a  witness  to  de- 
clare that  he  appeared,  not  to  testify  to  a  fact, 
but  to  something  directly  the  contrary,  which 
he  believed  would  promote  justice,  he  would 
not  be  heard.  So,  when  a  case  admits  that  it 
overthrows  the  law,  it  should  cease  to  be  re- 
garded as  evidence  of  that  law.  For  these  rea- 
sons, I  refuse  any  weight  to  the  case  of  Dil- 
worth's  Lessee*  v.  Sinderling. 

But,  if  we  may  look  abroad  for  cases,  to  sus- 
tain and  fortify  our  conclusions,  there  are  two, 
proceeding  from  the  very  respectable  Supreme 
Courts  of  Mass,  and  Conn. ;  which  are  worthy 
of  our  attention,  not  only  on  account  of  the 
sources  from  which  they  emanate,  but  from 
their  harmony  with  the  other  cases  and  with 
analogous  principles.  That  of  Winthrop  v. 
Carleton,  12  Mass.,  4,  is  precisely  like  that  of 
Liotard  v.  Q-raves,  as  it  seems  to  be  understood 
by  three  of  the  judges  who  decided  it.  The 
Supreme  Court  of  Mass,  refused  interest  on 
such  advances  except  from  the  time  of  the  com- 
mencement of  the  suit,  because  there  had  been 
no  liquidation  of  the  accounts,  and  no  demand 
made.(a)  In  Selleck  v.  French,  1  Conn.  N.  S., 
32,  the  same  principle  is  decided,  that  unless 
there  be  some  promise  or  usage,  interest  can- 
not be  allowed  in  a  case  of  mutual  accounts 
founded  on  mutual  dealings,  and  where  there 
has  been  no  liquidation.  In  point  of  authority, 
these  cases  would  seem  entitled  to  more  regard 
than  the  one  in  Pa. 

632*]  *Having  finished  the  examination  of 
the  only  two  cases  which  are  relied  on  to  sus- 
tain the  position  that  interest  is  allowable  on 
money  lent  or  advanced  without  any  agree- 
ment express  or  implied  for  the  payment  of  in- 
terest, and  without  any  liquidation  of  the  ac- 
count, or  any  other  circumstance  to  show  a  de- 
fault in  the  debtor,  I  am  brought  to  a  point  in 
this  cause  where  firm  ground  is  felt,  and  where 
we  are  relieved  from  the  obscurity  and  incon- 
sistency of  the  modern  cases.  It  has  already 
been  alluded  to  incidentally.  The  common  law 
of  England,  as  it  stood  Apr.  19,  1775,  in  rela- 
•  tion  to  the  allowance  of  interest  on  money  ad- 
vanced in  the  case  of  mutual  credits,  without 
liquidation  of  the  account,  has  not  been  denied 
or  questioned.  In  such  a  case  interest  was  not 
allowable.  The  testimony  of  Ld.  Ellenborough 
and  Mr.  Jefferson,  the  chronological  arrange- 
ment of  the  cases  in  the  opinion  of  Ch.  J.  Sav- 
age, and  the  citations  of  the  counsel  on  both 
sides,  establish  this  position  beyond  all  contro- 
versy. The  Constitution  declares  that  it  "shall 

(a)  But  see  note,  ante  p.  600' 
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j  be  and  continue  the  law  of  this  State,  subject 

I  to  such  alterations  as  the  Legislature  shall 

I  make  concerning  the  same."    The  Legislature 

has  made  no  alterations  in  the  law  now  under 

I  consideration.     I  feel  myself  as  much  bound 

|  to  adhere  to  that  law,  as  if  it  were  engrafted 

|  in  the  Constitution  in  so  many  words;  and  I 

can  no  more  depart  from  it  than  I  can  from 

any  other  principle  of  the  common  law.      I 

mean  not  to  be  understood  that  when  the  judges 

of  England  have  applied  the  principle  of  the 

common  law  erroneously,  we  are  not  at  liberty 

to  correct  the  application,  and  restore  those 

principles  to  their  original  purity.  But  it  should 

be  a  clear  and  unequivocal  case  of  erroneous 

application;   and  even  then,  we  should    not 

lightly  disturb  a  rule  settled  for  a  century. 

It  has  been  one  object  of  the  review  and  ar- 
rangement of  the  cases  which  has  now  been 
made,  to  show  that  the  courts  in  England  have 
correctly  applied  the  principles  of  the  law  of 
interest  in  all  other  cases  to  that  of  mutual  ac- 
counts for  money  advanced  and  received;  and 
that  they  pursue  the  analogy  of  those  cases 
and  follow  the  reason  of  them,  when  they  re- 
quire an  agreement,  express  or  implied,  to  pay 
interest,  *to  be  inferred  from  the  liqui-  [*633 
dation  of  an  account,  or  some  other  circum- 
stance; or  such  a  delinquency  in  the  debtor  as 
justifies  punishment  by  charging  him  with  in- 
terest in  the  shape  of  damages.  This  case  does 
not  furnish  evidence  of  such  an  agreement.  It 
is  deficient,  in  not  presenting  liquidated  ac- 
counts, custom,  former  transactions,  specified 
time  of  payment,  or  any  other  ground  to  imply 
one.  Nor  does  it  furnish  any  evidence  of  a 
knowledge  by  the  debtors  of  the  existence  of  a 
claim  against  them — which  knowledge  must 
necessarily  precede  the  idea  of  a  delinquency. 
It  is  satisfactory  to  be  able  to  repose  at  once 
upon  a  clear  and  acknowledged  rule  which  has 
never  been  abrogated  by  any  competent  au- 
thority, and  upon  a  series  of  admitted  princi- 
ples in  analogous  cases,  exhibiting  the  reason 
and  propriety  of  that  rule,  and  explaining.sus 
taining  and  confirming  it. 

The  result  of  my  opinion  is,  that  this  being 
a  case  of  mutual  credits,  where  the  account  was 
never  liquidated, there  being  no  evidence  of  any 
agreement  to  pay  interest;  and  there  being  no 
default  in  the  plaintiffs  in  error  for  not  paying 
a  balance  of  the  existence  of  which  they  were 
ignorant,  interest  ought  not  to  be  allowed  on 
any  of  the  items.  And  if,  in  any  case  of  mut- 
ual credits  without  a  liquidated  account,  it 
could  be  allowed,  I  am  of  opinion  that  the  cul- 
pable negligence  of  Reed,  in  omitting  to  fur- 
nish an  estimate  of  the  necessary  funds  as 
directed, and  in  omitting  to  render  his  accounts, 
for  more  than  six  years  after  the  balance  ac- 
crued to  him,  ought  to  preclude  him  or  his  rep- 
resentative from  the  recovery  of  any  interest, 
but  from  the  time  when  he  made  a  demand  of 
that  balance  by  suit. 

I  am,  therefore,  for  reversing  so  much  of  the 
judgment  of  the  Supreme  Court  as  allows  the 
defendant  in  error  any  interest  before  the  com- 
mencement of  the  action. 

CRARY,  Senator  May.  1,  1813,  all  the  mate- 
rials and  stock  then  owned  by  the  Directors 
amounted  to  $13,186.58.  The  intestate  then 
took  the  active  agency  of  the  factory.  The 
stock,  materials  and  funds  of  the  Directors 
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were  insufficient  to  keep  the  factory  in  opera- 
tion, and  large  advances  were  required  for  that 
634*]  purpose.  The  proceeds  of  *all  glass 
manufactured  after  May  1 , 1813,  were  received 
exclusively  by  the  intestate ;  all  the  accounts 
of  the  Corporation  and  the  hook  of  minutes 
were  kept  by  the  intestate.  The  factory  was 
in  actual  operation  from  May  1,  1813,  to  May 
3,  1815,  when  it  was  destroyed  by  fire  ;  and 
afterwards  no  glass  was  manufactured.  It  was 
admitted  that,  on  Jan.  2, 1819,  when  there  was 
a  meeting  of  the  Directors  at  his  house,  the  in- 
testate said  to  the  Directors  that  there  was  a 
balance  due  to  him  from  them.  Then  one  or 
more  of  the  Directors  desired  him  to  make  out 
his  account,  and  after  that  time  the  request  to 
do  it,  was  repeated.  But  the  account  was  not 
made  out  until  after  the  death  of  the  intestate, 
owing  to  his  habits. 

Oct.  12,  1821,  the  general  account  current 
was  rendered  to  the  Directors.  The  debit  side 
of  the  account  contained  527  items,  each  of 
which  was  for  cash  advanced  or  paid  out  by 
the  intestate  for  the  purpose  of  keeping  the  fac- 
tory in  operation.  The  credit  side  of  the  ac- 
count contained  787  items,  each  of  which  was 
for  cash  received  by  the  intestate  for  the  glass 
made  at  the  factory,  and  for  other  property  of 
the  Directors,  sold  by  the  intestate.  The  whole 
amount  of  cash  advanced  and  paid  by  the  in- 
testate for  the  Directors,  between  May  1, 1813, 
and  the  time  of  his  death,  was  $107,579.74. 
The  amount  received  by  him  during  the  same 
time,  and  credited  to  the  Directors,  was  $100,- 
099.88. 

The  referees  were  unanimous  in  opinion 
that  there  was  due  to  the  intestate  Mar.  21, 
1822,  for  principal,  the  sum  of  $6,882.91  ;  but 
they  differed  in  their  opinion  on  the  subject  of 
interest,  the  referees  dissenting  from  the  re- 
port, being  of  opinion  that  interest  ought  to  be 
calculated  only  to  Jan.  1, 1816,  and  the  two  ref- 
erees making  the  report,  being  of  opinion  that 
it  should  be  calculated  to  the  4th  day  of  May 
Term,  1822. 

635*]  *The  Supreme  Court  set  aside  the  re- 
port, so  far  as  it  allowed  interest  after  Jan.  2, 
1819 :  and  also  on  the  charges  for  the  salary  of 
the  intestate  ;  and  allowed  interest  on  the  re- 
ceipts and  advances  of  cash  from  the  time  of 
making  or  receiving  it,  to  Jan.  2,  1819.  In  com- 
ing to  this  decision,  the  court  have  commented 
upon  most  of  the  English  and  American  decis- 
ions on  the  subject  of  interest,  but  have  con- 
ceded that  no  case  is  to  be  found  precisely 
parallel  with  the  present.  The  decisions  of 
the  courts  of  other  States,  are  not  obligatory 
upon  the  courts  of  this  ;  but  are  entitled  to 
great  respect,  as  the  opinions  of  learned  men 
and  able  jurists.  While  the  common  law  of 
England,  as  it  existed  in  1775,  is  adopted  by 
the  Constitution  of  this  State  and,  therefore, 
obligatory  on  every  court  in  it ;  this  adoption, 
however,  must  be  understood  so  far  only,  as  the 
common  law  of  England  is  applicable  to  our 
system.  On  the  question  of  interest,  it  is  not 

Eretended  there  is  any  difference  in  principle, 
a  point  of  fact,  the  rate  of  interest  is  two  jter 
cent,  less  there  than  here.     If,  then,  the  same 
law  is  to  govern,  and  interest  cannot  be  recov- 
ered in  England  at  five  /XT  ant.,  can  it  be  re- 
covered here  at  seven  ?     That  i«  the  question. 
Mr.  J.  Sutherland,  in  giving  his  opinion  in 
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this  cause,  says  :  "It  may  now  be  considered 
as  settled,  in  England,  that  no  interest  is  recov- 
erable upon  money  lent,  money  had  and  re- 
ceived or  paid,  laid  out  and  expended,  without 
an  express  contract  for  its  payment,  or  proof 
that  the  money  has  actually  been  used  by  the 
defendant,  or  of  special  circumstances,  from 
which  an  agreement  to  pay  interest  may  be  in- 
ferred. 

Mr.  Ck.  J.  Savage,  in  giving  his  opinion,  does 
not  controvert  this  position.  These  are  the  only 
opinions  delivered  in  this  cause.  Yet  the  con- 
clusion in  both  is  to  allow  interest. 

Mr.  J.  Sutherland  speaks  of  the  present  time, 
"now  settled  in  England,  "as  if  it  had  not  been 
long  settled.  How  then  is  the  fact  ?  Mr.  Ch.J. 
Savage  says,  that  in  Calton  v.  Bragg,  15  East 
223.  Ld.  Ellenborough  said  that  Ld.  Mansfield 
had  sat  in  the  K.  B.  for  *upwards  of  30  [*636 
years,  and  Ld.  Kenyon  for  more  than  13  years; 
that  he  had  been  there  above  9  years :  and  dur- 
ing all  that  time  no  case  had  occurred  where  in- 
terest had  been  allowed  upon  money  lent,  with- 
out an  agreement  for  it,  or  for  the  payment 
of  the  principal,  at  a  certain  time,  or  under 
special  circumstances,  from  which  a  contract 
might  be  inferred. 

Here,  then,  is  the  declaration  of  Ld.  Ellen- 
borough,  as  to  the  uniformity  of  the  decisions 
on  the  question  of  interest,  in  England,  for 
more  than  half  a  century — carrying  us  back  be- 
yond a  period  of  our  Revolution,  and  the  adop- 
tion of  our  Constitution.  And  when,  in  point 
of  fact,  he  is  not  shown  to  be  mistaken,  how 
can  we  conclude  that  he  is  so  ?  It  is  an  official 
declaration,  made  in  the  decision  of  a  cause, 
in  which  the  length  of  time  that  the  rule  had 
been  settled  is  assigned  as  a  reason  for  not  al- 
tering it.  It  is  to  be  supposed  that  this  decla- 
ration, made  by  the  Ld..  Ck.  J.  of  England,  in 
the  face  of  thai  nation  and  of  the  world,  is  not 
true  ?  And,  if  it  is  true,  it  appears  to  me  there 
is  an  end  to  this  question.  For  no  one  will  pre- 
tend that  we  are  not  bound,  in  the  decision  of 
this  cause,  by  that  rule  of  law  which  is  recog 
uized  as  part  of  the  Constitution  of  the  State. 
If  I  am  correct  in  this  application  of  the  Con- 
stitution and  the  law,  though  I  have  other  rea- 
sons, it  could  not  be  necessary  to  state  them. 
But  as  my  application  may  IK?  questioned,  and 
my  opinion  is  founded  as  well  upon  equity  and 
justice,  as  upon  what  I  conceive  to  be  the  Con- 
stitution and  the  law,  I  shall  proceed  to  exam- 
ine the  law  on  other  grounds. 

It  is  not  pretended  that  interest  is  recover- 
able on  an  unliquidated  account  for  work  and 
labor,  or  goods  sold  and  delivered,  unless  the 
work  is  done,  or  the  goods  delivered,  in  pursu- 
ance of  an  agreement  to  pay  interest. 

The  reason  for  an  exception  in  favor  of  cash 
accounts,  I  have  never  been  able  to  discover, 
or  in  what  particular  an  unliquidated  cash  ac- 
count is  different  from  any  other  unliquidated 
account. 

The  liquidation  of  accounts,  whether  for  la- 
bor, go«xls  or  money,  is  matter  of  fact  for  the 
consideration  of  a  jury,  without  regard  to  the 
nature  of  Uie  items  of  whirl)  the  account  i> 
•composed:  until  the  facts  are  ascer  [*<$37 
tained  there  is  no  demand  on  which  interest 
can  be  calculated. 

Interest  must  be  computed  on  n  certain  sum; 
and  so  long  as  the  amount  is  uncertain,  it  forms 
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no  criterion  for  the  computation  of  interest ;  j 
consequently,  interest  can  never  form  any  part  j 
of  an  unliquidated  account  of  any  description.  ! 
It  is  no  part  of  the  amount  due,  and  can  only  ' 
be  computed  on  the  amount  when  ascertained,  j 

There  is  nothing  in  money,  that  makes  it  bet- 
ter than  labor  or  goods.  The  chief  use  of  mon-  j 
ey  is  to  purchase  labor  and  goods.     Money  is  j 
only  the  means  of  facilitating  exchange  ;  and  i 
whenever  used,  the  commodity  purchased  is 
paid  for,  and  no  account  is  necessary  to  be 
kept  against  the  purchaser.     It  is  only  when 
business  is  done  on  credit,  that  accounts  are 
necessary  to  be  kept,  and  that  necessity  must 
be  limited  to  the  commodities  purchased  and 
sold — such  as  labor  and  goods,  and  can  never, 
on  principle,  be  extended  to  money.     But  if 
cash  accounts  are  kept,  and  are  unliquidated,  j 
they  must  be  placed  upon  the  same  footing  of  j 
other  unliquidated  accounts. 

Whenever  items  for  cash  have'appeared  in  ! 
unliquidated  accounts  for  other  things.the  items  i 
of  cash  have  been  considered  by  the  Supreme  ] 
Court  as  if  they  were  different  from  other  j 
items  in  the  same  account.     But  I  know  of  no 
case  where  any  reason  is  assigned  for  that  dif-  | 
f erence.    The  liability  of  the  defendant  to  pay  j 
interest  cannot  depend  upon  the  nature  of  the  i 
consideration  for  which  he  is  indebted,  wheth-  j 
er  that  consideration  is  for  labor,  goods  or 
money  ;  for  that  would  be  making  a  distinc- 
tion where  there  is  no  difference.     Whenever 
the  amount  due  is  ascertained,  it  must  be  done  \ 
in  the  money  of  account  of  the  U.  S., which  is  j 
dollars  and  cents  ;  and  whether  those  dollars  | 
and  cents  are  for  husks  or  pearls,  it  can  make 
no -possible  difference.     "  Things  equal  to  one 
and  the  same  thing,  must  be  equal  to  one  an- 
other." 

In  practice,  money  to  any  very  considerable 
amount  is  never  lent  or  advanced,  unless  the 
terms  upon  which  it  is  done  are  agreed  upon 
between  the  parties.  If  it  is  agreed  that  inter- 
est should  be  paid,  the  rate  is  fixed  by  thestat- 
638*]  ute  ;  but  *uot  so  where  interest  is  not 
specified  in  the  agreement.  The  statute  makes 
void  any  agreement  for  more  than  seven  per 
cent.,  but  gives  effect  to  agreements  for  interest 
to  that  amount.  Suppose  no  statute  on  the  sub-  j 
ject,  will  it  be  pretended  that  interest  could  be  | 
recovered  ?  And  if  not,  on  what  principle  can 
it  be  done,  where  there  is  no  agreement  within 
the  statute  ? 

It  is  the  difference  between  the  party  who 
has  secured  interest  by  agreement  and  the  par- 
ty who  has  neglected  "to  do  it,  that  has  given 
rise  to  all  the  devices  used  to  recover  it.  If  this 
difference  is  a  sufficient  consideration, it  would, 
on  the  same  principle,  and  for  the  same  rea- 
son, justify  the  court  in  altering  every  contract 
complained  of  by  either  party , as  unequal  or  dis- 
advantageous ;  and  thus  make  the  measure  of 
justice,  in  every  case,  depend  upon  the  whim 
of  the  court,  and  not  upon  the  agreement  of  the 
parties. 

But  there  is  another  view  of  this  subject. 
The  intestate  was  one  of  the  principal  stock- 
holders, and  most  intimately  acquainted  with 
the  business  of  manufacturing  glass  ;  and  well 
knew  whether  it  was  profitable  or  otherwise. 
He  had  been  concerned  as  a  copartner  the  year 
preceding  the  commencement  of  his  agency. 
With  his  interest,  then,  as  a  stockholder,  and 
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his  experience  and  knowledge  as  an  individ- 
ual, he  advanced  and  paid  for  the  Directors  be- 
tween May  1,  1813,  and  the  time  of  his  death 
Aug.,  1821,  $107,579.74.  If  the  intestate  had 
not  been  reimbursed,  during  the  same  period, 
any  part  of  that  sum,  or  had  not  been  reim- 
bursed the  greatest  part  of  it,  by  the  Directors, 
the  inference  made  by  the  Supreme  Court,  that 
it  must  be  intended  that  the  intestate  should 
make  the  advances  on  the  credit  of  the  Direct- 
ors, might  be  correct.  But  when  it  is  consid- 
ered, that  during  the  same  period,  the  intestate 
received  for  glass  made  at  the  factory,  and 
other  property  of  the  Directors  sold  by  him, 
$100,199.88,  and  never  informed  them  that 
there  was  any  deficiency,  or  called  upon  the 
Directors  for  any  advances,  is  it  not  a  more 
rational  inference  that  the  *intestate  [*03O 
looked  to  the  proceeds  of  the  sales  of  glass  and 
other  property  of  the  stockholders,  as  the 
means  of  reimbursement,  at  least,  so  far  as 
not  to  make  calls  upon  the  Directors  for  ad- 
vances, until  those  means  were  exhausted  ? 

If  the  Directors  put  into  the  hands  of  the  in- 
testate the  means  of  creating  a  fund,  and  be 
looked  to  those  means  and  that  fund  for  reim- 
bursement, and  made  the  advances  upon  the 
credit  of  the  fund,  which  he  thus  had  the  pow- 
er of  creating,  and  has  never  been  deprived  of 
that  power,  and  has  always  had  the  benefit  of 
that  fund,  his  expectations  are  as  fully  realized , 
as  if  he  had  the  bond  of  the  Directors,  under 
their  corporate  seal,  and  they  had  tendered  to 
him  a  full  and  complete  performance  of  it ;  for 
the  best  and  most  satisfactory  perfomance  is 
that  which  equals  the  expectations  of  the  parties. 
"Whatever  is  expected  by  one  side,  and  known 
to  be  so  expected  by  the  other,  is  to  be  deemed 
a  part  or  condition  of  the  contract ; "  and  that 
is  a  principle  of  universal  law. 

The  chief  business  of  the  intestate,  as  agent, 
had  ceased  May  3,  1815,  when  the  factory  was 
destroyed  by  fire.  From  the  account  of  the  in- 
testate as  exhibited  after  his  death,  the  balance 
of  principal  claimed  was  $7,379.86.  It  does 
not  appear  that  the  intestate  had  even  intimat- 
ed that  a  balance  was  due  to  him,  until  Jan.  2, 
1819  ;  and  that  is  the  day  to  which  the  Supreme 
Court  allow  interest  to  be  computed.  But  the 
reason  for  resting  on  that  particular  day  does 
not  appear.  It  is  assumed,  however,  that  it 
must  be  on  account  of  the  intimation  of  the 
intestate  to  the  Directors,  that  a  balance  was 
due  at  that  time.  If  the  intestate  had,  at  the 
same  time,  exhibited  his  account,  and  such  ac- 
count had  not  been  objected  against,  it  might 
have  been  considered  as  liquidated,  and  such 
liquidation  might  have  warranted  the  allow- 
ance of  interest  after  that  time.  But  on  what 
principle  an  intimation  that  a  balance  was 
due,  followed  by  a  request  to  make  out  the 
account,  which  was  not  done,  should  have  the 
effect  of  giving  interest  to  that  time,  and  of 
preventing  the  accumulation  of  it  thereafter,  is 
inconceivable  to  me.  And  it  is  equally  diffi- 
cult for  me  to  conceive  how  such  intimation 
and  request,  *so  long  as  the  account  [*64O 
was  not  exhibited,  should  have  any  operation 
or  effect  upon  the  rights  of  the  parties. 

In  giving  the  opinion  of  the  Supreme  Court, 
it  is  said  to  be  "  stated  in  the  case,  that  when 
the  intestate  was  appointed  agent  in  1813,  the 
stock,  materials  and  funds  of  the  Directors 
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were  insufficient  to  keep  the  factory  in  opera- 
tion, and  large  advances  were  required  for  that, 
purpose."  It  is  then  asked,  "  what,  then,  was 
the  understanding  of  the  parties  as  to  the  man- 
ner of  carrying  on  the  business  ?  How  were 
those  advances  to  be  made,  and  by  whom  ? 
And  on  what  terms  ?  Without  funds  the  busi- 
ness could  not  be  prosecuted.  Had  the  Direct- 
ors intended  to  furnish  the  necessary  funds 
themselves,  they  would  have  made  a  further 
call  upon  the  stockholders.  Not  having  done 
so,  they  must  have  intended  that  the  advances 
should  be  procured  in  some  other  way  ;  and 
of  course, by  the  agent,  as  he  was  the  only  act- 
ive person  engaged  in  the  business,  and  had, 
the  preceding  year,  made  the  advances  in  the 
same  business."  This  is  assuming  facts  that 
do  not  appear,  and  then  reasoning  from  them, 
as  if  they  existed.  The  preceding  year,  the  in- 
testate, Robert  Alsop,  and  the  Directors,  entered 
into  a  copartnership,  under  the  name  of  John 
Reid  &  Co. ,  for  the  purpose  of  manufacturing 
glass  ;  and  by  the  articles  of  copartnership,  it 
was  stipulated  what  each  one  should  do  ;  but 
at  the  end  of  the  year,  when  the  intestate  took 
charge  of  the  business  as  agent  of  the  Direct- 
ors, no  such  stipulation  was  entered  into  be- 
tween the  parties  ;  and  that  is  one  point  of  dif- 
ference between  the  two  cases.  Another  is,  the 
parties  are  not  the  same.  If  there  is  any  im- 
plication of  law  as  applicable  to  a  tenant  hold- 
ing over,  it  can  only  exist  as  between  the  par- 
ties ;  but  the  application  of  such  a  rule  to  this 
case  might  be  questioned  on  other  grounds. 
The  interrogations  are  also  made  upon  a  mis- 
apprehension of  facts.  It  now  appears  that 
the  stock,  materials  and  funds,  were  insuffi- 
cient to  keep  the  factory  in  operation.  But  did 
it  appear  before  the  advances  were  made?  And 
if  so,  who  knew  it?  The  intestate  was  the  only 
person  who  had  charge  of  the  business  ;  and, 
consequently,  the  only  person  to  whom  the  fact 
could  be  known.  It  is  true,  it  was  his  business 
641*]  to  know  it,  *and  his  duty  to  communi- 
cate it.  But  it  was  not  done.  And  that  is  the 
reason,  calls  were  not  made,  and  could  not  be 
made,  by  the  Directors,  upon  the  stockholders. 
On  such  a  state  of  facts,  how  can  it  rationally 
be  supposed,  that  the  Directors  expected  that 
the  intestate  should  make  the  advances,  mere- 
ly because  the  Directors  did  not  make  the  calls 
when,  without  notice  from  the  intestate,  they 
did  not,  nor  could  they,  know  that  any  sum 
was  required. 

The  sense  of  the  parties,  as  indicated  by  their 
acts,  evidently  is,  that  the  proceeds  of  the  sales 
of  glass,  and  other  property  of  the  Directors, 
should  be  disbursed  by  the  intestate  as  their 
agent,  if  necessary,  in  carrying  on  the  business 
and  keeping  the  factory  in  operation.  And  if 
such  proceeds  were  not  sufficient,  it  was  ex- 
pectedthe  intestate  would  notify  the  Directors, 
which  he  did  not  do  ;  but  proceeded  to  make 
the  advances  without  giving  such  notice — thus, 
not  only  neglecting  his  duty,  but  transcending 
his  authority  as  an  agent.  It  follows,  there- 
fore, that  the  intestate  was  the  delinquent,  and 
the  court  are  now  called  upon  to  reward  his 
delinquency,  not  merely  by  reimbursing  the 
money  advanced,  but  to  do  it  with  interest. 

If  the  above  reasoning  is  correct,  it  would  go 
to  preclude  any  recovery  for  either  principal 
or  interest.  But  there  is  no  question  ax  to  the 
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principal.  If,  however,  it  was  in  question, 
and  could  not  be  recovered,  can  any  recovery 
be  had  for  the  interest  ?  If  the  Directors  had 
received  any  profits  from  the  use  of  the  money 
advanced  by  the  intestate,  it  would  be  just  and 
equitable  that  they  should  be  charged  with  the 
interest  to  the  amount  of  such  profits  ;  or,  had 
the  money  been  advanced  at  the  request  of  the 
Directors,  they  would  then  have  assumed  the 
risk,  and  without  regard  to  the  profits,  been 
justly  chargeable  with  the  interest.  But  when 
we  consider  the  money  voluntarily  advanced, 
not  on  the  credit  of  the  Directors!  but  on  the 
credit  of  the  business,  a  business  conducted 
solely  by  the  intestate,  why  should  the  failure 
of  the  business  give  him  a  "claim  upon  the  Di- 
rectors for  interest  ?  Had  the  Directors  known, 
as  the  intestate  must  have  done, that  manufact- 
uring glass  was  a  losing  business,  it  is  not  to 
be  supposed  they  would  have  continued  it. 
*This  information  they  had  a  right  to  L*642 
expect  from  the  intestate,  but  did  not  receive. 
And  is  it  just  or  reasonable  that  he  should 
profit  by  his  neglect.when  that  profit  must  be  at 
the  expense  of  the  Directors  ?  What  have  the 
Directors  done  that  they  should  be  visited  with 
such  penalties  ?  At  the  commencement  of  the 
intestate's  agency,  the  stock  and  materials  of 
the  Directors  amounted  to  more  than  $13.000. 
During  the  continuance  of  that  agency,  that 
stock  and  those  materials  were  swallowed  up 
and  lost.  No  dividends  have  been  declared  or 
received  ;  and  the  Directors  are  now  called 
upon  for  more  than  $12,000.  These  sugges- 
tions of  hardship  ought  not  to  have  any  in- 
fluence in  deciding  upon  the  rights  of  the  par- 
ties ;  and  would  not  be  mentioned  by  me,  if  I 
could  perceive  that  the  intestate  had  any  legal 
or  equitable  claim  to  interest. 

It  is  conceded  by  the  Supreme  Court,  in  giv- 
ing their  opinion,  that  there  is  no  case  parallel 
with  the  present.  If  this  concession  is  true,  it 
may  be  questionable  whether  it  ought  not  to 
be  sufficient  to  reverse  this  judgment.  I  have 
always  considered  justice  best  administered, 
when  the  court  pronounced  the  law  as  it  was 
at  the  time  of  the  decision.  The  legitimate 
power  of  the  court  is  limited  by  the  law  of  the 
land  ;  if  not  exercised  according  to  that  law,  it 
is  done  against  right  and  is  a  usurpation.  New 
rules  of  property  should  be  established  from 
the  principles  deduced  from  analogous  cases, 
and  the  fitness  of  things  ;  but  old  rules  should 
never  be  altered  for  such  causes.  The  com- 
munity suffer  less  from  the  number  of  new 
rules.than  from  the  alteration  of  old  ones.  The 
ends  of  justice  require  that  the  law  should  be 
certain.  If  the  facts  presented  in  the  present 
case  had  never  before  existed  in  any  other,  the 
decision  of  the  Supreme  Court  would  not  be 
complained  of  as  erroneous.  But,  in  practice, 
the  same  facts  must  have  frequently  occurred. 
The  disbursements  of  agent*,  in  conducting 
the  business  of  their  principals,  of  attorneys 
and  solicitors,  in  the  progress  of  their  client's 
causes,  are  every  day  cases,  I  hut  happen  as 
often  us  agents  are  appointed  and  attorneys  and 
solicitors  retained.  Yet  no  case  is  to  l>e  found 
where  interest  *was  ever  allowed  for  I*<14.'< 
such  disbursements,  until  after  the  liquidation 
of  the  account.  This  is  the  simple  case  of  an 
agent,  possessing  unlimited  power  over  a  par- 
ticular business  of  his  principals,  voluntarily 
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making  advances  in  a  losing  business,  known 
only  to  himself,  and  charging  interest  on  such 
advances  ;  yet  omitting,  for  more  than  six 
years  after  the  chief  business  of  his  agency  had 
terminated,  to  furnish  his  account,  and  then 
claiming  interest  from  the  time  the  advances 
were  made. 

The  security  for  capital,  that  is  given  by  the 
government  and  laws  of  any  country,  is  the 
strongest  inducement  to  the  accumulation  of 
it.  And  in  a  nation  like  this,  where  so  much 
capital  is  employed  in  the  hands  of  agents,  I 
should  shudder  at  a  decision  giving  to  the 
agent  the  right  of  swallowing  up  that  capital, 
by  interest  on  advances  of  his  own,  voluntari- 
ly made,  in  a  losing  business,  known  only  to 
himself,  and  not  disclosed  to  his  employers. 
The  force  of  principle  might  compel  me  to 
yield  to  such  a  rule,  if  settled  as  the  law  of  the 
land  ;  but  I  cannot  do  it  on  the  score  of  com- 
ity. And  I  must  say,  I  should  mourn  over  that 
land ,  were  I  an  inhabitant  of  it,  where  such  a 
rule  prevailed. 

If  this  had  been  an  ordinary  case,  I  should 
have  contented  myself  with  giving  my  opinion 
without  my  reasons.  But  viewing  the  decision 
of  the  Supreme  Court  as  I  do,  not  only  erro- 
neous in  principle,  but  fraught  with  incalcu- 
lable mischief  to  the  community,  I  have  taken 
the  liberty  of  troubling  the  court  with  these 
reasons  ;  and  such  is  my  apology,  if  any  is  nec- 
essary, for  doing  it. 

Burt,  Clark,  Dudley,  Gardiner,  Lynde,  Wilke- 
son,  Wooster  and  Wright,  Senators,  concurred 
in  the  result  of  these  opinions. 

But  a  majority  of  The  Court  concurring  in 
the  result  of  the  opinions  delivered  by  Sanf ord, 
Chancellor,  and  Colden,  Senator, 

It  was  thereupon  ordered,  adjudged  and  de- 
creed that  the  judgment  of  the  Supreme  Court 
be,  in  all  things,  affirmed,  &c.,  and  that  the 
record  and  proceedings  be  remitted,  &c. 

Affirming— 3  Cow.,  393. 

Criticised-  11  N.  Y.,  407. 

Cited  in— 11  Wend..  481 ;  16  Wend.,  27 :  18  Wend., 
575 ;  5  Denio,  57,  137  :  2  Sand.  Ch.,  127,  277 :  3  N.  Y., 
504;  8N.  Y.,157;  15  N.  Y.,399;  39N.  Y.,504;  19Hun, 
598 ;  2  Barb.,  666 ;  17  Barb.,  456  ;  23  Barb.,  604 ;  41 
Barb.,  22;  42  Barb.,  57;  26  How.  Pr.,  237:  37  How. 
Pr..  359 ;  58  How.  Pr.,  324  ;  19  Abb.  Pr.,  409 ;  6  Abb. 
N.  S.,  381 ;  12  Abb.  N.  S.,  242 ;  1  Rob.,  657 ;  4  Rob.,361; 
1  Sweeny,  202 ;  1  Bradf .,  234  ;  1  Daly,  157. 


644*]  *THOMAS  GOURLEY  AND  ABEL 
WOOD,  Plaintiffs  in  Error, 

ABRAHAM    ALLEN    AND    ARCHIBALD 
M'ALLISTER,  Defendants  in  Error. 

Overseers  of  Poor  not  Liable  for  Medical  Services 
to  Pauper,  in  Absence  of  Express  Promise  to 
Pay — Powers  of  Overseers — Statutes. 

No  action  lies  by  a  physician  or  surgeon,  against 
Overseers  of  the  Poor,  for  services  in  attending 
upon  a  pauper,  though  upon  the  most  pressing  ne- 

NOTE.— Paupers—  Liability  of  overseers,  for  sup- 
plies furnished  to  the  poor. 

Overseers  are  not  liable  for  supplies  furnished  to 
tlie  poor,  without  their  request  or  subsequent  prom- 
ise to  pay.  There  is  no  implied  promise  however 
necessary  the  supplies  furnished  or  services  ren- 
dered. Flower  v.  Allen,  post,  p.  654 ;  Everts  v. 
Adams,  12  Johns.,  352.  See  statutes  in  the  various 
states.  See,  also,  Calkins  v.  Joslin,  8  Weekly  Dig., 
375. 
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cessity:  these  services  not  being  done  at  the  request 
of  the  Overseers,  and  they  not  having  promised  to 
pay. 

Overseers  have  no  right  to  appropriate  the  public 
moneys,  &c.,  for  the  support  of  the  poor  in  any  case 
without  a  previous  order  of  a  justice  or  justices  of 
the  peace. 

The  English  and  N.Y.Statutes  and  decisions  toueh- 
ing  the  relief  of  casual  poor,  considered.  Per  Cold- 
en,  Senator. 

The  N.  Y.  Statute  and  decisions  ou  the  same  sub- 
ject commented  upon.  Per  Spencer,  Senator. 

Citations— 3  Bos.  &  P.,  247,  250, 253 ;  Poth.  on  Ob.v 
pt.  4,  ch.  1,  sec.  2;  3  Esp.,  91 ;  Bull.  N.  P.,  147 ;  Stat., 
4  Eliz.  Ch.,  2;  Ld.Raym.,  1013  :  2  Salk..  531;  1  R.  L., 
287,  sec.  23,  and  287,  288,  sec.  25,  and  289,  sec.  28,  and 
284,  285,  286,  sees.  16,  25;  3  W.  &  M.,  ch.  11,  sec.  11,  and 
9  Geo.  I.,  ch.  7.  sees.  1,  2 ;  8  Johns.,  323,  326 ;  12  Johns.. 
a52;  19  Johns.,  256,  260;  1  Cow.,  260;  7  Johns.,  89;  4 
Cow..  139. 

ON  ERROR  from  the  Supreme  Court.  The 
cause  was  originally  commenced  Nov.  18, 
1818,  before  a  justice  of  the  Peace  of  Wash- 
ington Co.  In  that  court,  Allen  &  M'Allister, 
plaintiffs,  sued  Qourley  &  Wood,  defendants, 
who  were  both  served  with  a  summons,  re- 
turnable the  20th  (then)  inst.  The  plaintiffs 
in  that  court  then  declared  against  the  defend- 
ants, as  Overseers  of  the  Poor  of  the  Town  of 
Hebron,  for  $50  or  under,  for  work  and  labor, 
as  surgeons  and  physicians,  for  a  pauper, 
chargeable  to  the  Town  of  Hebron,  which  the 
defendants  had  promised  to  pay.  Plea,  the 
general  issue. 

The  cause  was  tried  Nov.  27,  1818. 

Samuel  Livingston,  a  witness  for  the  plaint- 
iffs, testified  that  in  1817  he  was  one  of  the 
Overseers  of  the  Poor  of  the  Town  of  Hebron 
and  understood  from  David  Wheeler,  the  other 
Overseer  for  that  year,  that  there  was  a  child 
at  the  widow  Roache's,  chargeable  to  that 
town  ;  but  the  witness  did  not  see  the  child. 
That  in  the  spring  of  1816  or  1817,  the  town 
agreed  to  vendue  the  poor  ;  and  the  child  was 
put  up  and  bid  off  by  one  Russell  Rotch,  at 
$59.75  ;  and  Rptch  was  to  indemnify  the  town 
against  the  maintenance  of  the  *child;  [*645 
that  soon  after,  Rotch  brought  to  the  witness 
a  note  for  $59.75,  signed  by  David  Wheeler, 
which  the  witness  also  signed  ;  that,  at  the 
same  time  Rotch  brought  indentures  to  the 
witness,  binding  the  child  to  Rotch.  The  wit- 
ness signed  the  indentures;  they  were  approved 
by  two  justices,  but  never  executed  by  Wheel- 
er. That,  in  the  latter  part  of  1817,  or  the  be- 
ginning of  the  spring  of  1818,  there  was  a  child 
left  at  the  house  of  the  witness,  in  Hebron,  he 
still  being  one  of  the  Overseers  of  the  Poor  of 
that  town,  which  he  supposed  to  be  the  child 
that  Rotch  had  bid  off.  The  child  was  called 
Major  Dutcher.  That  the  witness  paid  the 
note,  before  given,  as  Overseer. 

Peter  Dutcher,  a  witness  for  the  plaintiffs, 
testified  that  he  knew  the  child.  That  he  was 
hurt  in  the  street,  by  a  wagon  running  over  his 
foot,  near  the  plaintiff's  shop,  in  Sept.,  1817. 
He  saw  the  child  in  the  plaintiff's  shop  soon 
after  it  was  hurt  ;  and  they  were  then  dressing 
the  child's  foot  which  was  mashed  by  the  wag- 
on. That  the  plaintiffs  continued  to  attend 
the  child  till  in  the  winter  following.  That  the 
injury  took  place  in  the  Village  of  Salem, where 
Rotch  then  lived.  That  Rotch  had  then  be- 
come poor  and  been  on  the  jail  limits  ;  and  he, 
his  family  and  the  child,  suffered  for  want  of 
the  necessaries  of  life.  That  the  child  needed 
the  assistance  bestowed  by  the  plaintiffs. 
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It  further  appeared  in  evidence,  that  soon 
after  the  child  was  hurt,  the  plaintiffs  sent 
verbal  notice  of  the  fact  to  one  of  the  Over- 
seers of  Hebron. 

The  plaintiffs'  account  was  $17.18.  The  de- 
fendants admitted  that  services  to  that  amount 
had  been  performed  as  charged,  but  denied 
their  liability  to  pay  all  or  any  part. 

Dec.  1,  1818,  judgment  for  the  plaintiffs  for 
$17.18  damages,  and  $1.17  costs  — $18.35. 

The  defendants  removed  the  cause  by  cer- 
tiorari  to  the  Supreme  Court,  which,  in  Octo- 
ber Term,  1821,  affirmed  the  judgment  of  the 
justice,  upon  a  return  of  the  above  facts  ;  and 
the  defendants  brought  error  to  this  court. 

Mr.  J.  Orary,  for  the  plaintiffs  in  error.  The 
action  was  assumpsit  against  the  plaintiffs  in 
646*J  error,  as  Overseers  *of  the  Poor.  To 
sustain  this  action  against  Overseers  of  the 
Poor,  a  request,  or  an  express  promise  on  their 
part,  must  be  shown  in  evidence.  Everts  v. 
Adfims,  12  Johns.,  352.  The  law  imposes  no 
obligation  upon  them,  to  relieve  either  a  resi- 
dent, or  casual  pauper,  without  the  order  of  a 
justice,  in  the  first  case  (lb.);  or  the  previous  ad- 
judication of  two  justices  in  the  last.  Voorhis 
v.  W  hippie,  7  Johns.,  89  ;  Hull  v.  Supervisors, 
19  Id.  259.  The  office  of  Overseer  is  created, 
and  itsduties  prescribed, by  statute.  The  plaint- 
iffs in  error  have  neither  done  nor  omitted  any- 
thing prescribed  by  the  Act, 

Again  ;  they  were  not  Overseers  when  the 
cause  of  action  accrued  ;  and  according  to  the 
established  rule  of  law,  are  not  liable  for  any 
neglect  of  their  predecessors. 

Mr.  S.  Stevens,  contra.  Although  the  office 
of  Overseer  of  the  Poor  is  created  by  the  stat- 
ute.it  is  far  from  prescribing  their  whole  duty. 
This  is  general  —  to  provide  for  and  render 
every  necessary  relief  to  paupers.  In  many 
cases  should  the  Overseers  wait  for  an  order  of 
a  justice,  or  an  adjudication  of  justices,  the 
death  of  the  pauper  would  be  the  consequence. 
They  must,  then,  render  assistance  without  an 
order.and  the  town  is  bound  to  reimburse  them. 
And  if  a  third  person  relieve,  on  their  default, 
he  may  sue  them,  and  recover  a  just  compen- 
sation. 

The  action  properly  lies  against  their  succes- 
sors in  office.  Todd  v.  Birdsall,  1  Cow.,  260. 

COLDEN,  Senator,  after  stating  the  facts. 
When  this  case  was  opened  at  our  bar,  few  of 
us,  I  believe,  considered  it  of  any  very  great 
importance.  Nor  is  it  so,  as  to  the  amount 
which  was  originally  in  question.  But  it  is  a 
case  which  concerns  the  poor.  It  is,  therefore, 
of  great  interest.  It  also  regards  the  liability 
of  public  officers,  who  take  upon  themselves, 
almost  gratuitously ,  very  benevolent  and  oner- 
ous duties.  On  these  accounts,  it  is  no  less  de- 
O47*]  serving  careful  *examination,  and  at- 
tentive consideration,  than  any  other  case. 

As  the  defendants  in  error  were  not  employed 
by  the  plaintiffs,  and  as  they  made  no  express 
promise  to  pay  for  the  services  which  were  ren- 
dered to  the  pauper,  if  they  are  liable,  it  must 
be  in  virtue  of  an  implied  promise. 

The  only  foundation  on  which  an  implied 
promwe  can  be  raised,  is  a  legal  obligation  to 
perform  that  which  is  presumed  to  have  been 
promised.  (8  Bos.  &  P..  250,  nntt,  a.)  An  im- 
plied promise  is  the7>/o*t  nmtrartn*  of  the  civil 
law,  which  allowed  it  to  l>e  presumed  that  a 
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party  had  contracted  to  perform  that  which  the 
law  exacted  of  him.  (Poth.  Ob.,  pt.  1,  ch.  1, 
sec.  2.)  If  the  Overseers  were,  by  law,  bound 
to  pay  for  the  services  which  were  rendered  to 
j  the  pauper,  then  the  judgment  in  favor  of  the 
defendants  in  error  ought  to  be  maintained. 

Were  the  Overseers  of  the  Poor,  with  us,  pre- 
cisely in  the  place  of  parish  officers  in  England, 
we  should  have  no  difficulty  in  deciding  this 
!  case,  if  we  chose  to  abide  by  English  authority. 

The  cases  of  Simmon*  v.  Wilmot,  etc. ,  3  Esp. , 
91,  of  Watson  v.  Turner,  Bull.  N.  P.,  147.  and 
ofWennall  v.  Adney,  3  Bos.  &  P.,  247,  253, very 
conclusively  establish, that  the  church-wardens 
and  Overseers  of  the  Poor  would,  in  England, 
be  liable  in  a  case  like  that  we  are  now  consid- 
ering. In  the  last  case,  Ld.  Alvanley,  CH.  J., 
says:  "  I  have  no  doubt,  whatever,  that  parish 
officers  are  bound  to  assist  where  such  accidents 
as  these  take  place;  and  that  the  law  will  so  far 
raise  an  implied  contract  against  them,  as  to 
enable  any  person,  who  affords  that  immediate 
assistance  which  the  necessity  of  the  case  usu- 
ally requires,  to  recover  against  them." 

But  we  cannot  take  English  authorities  for 
our  guide  in  this  case  ;  because  the  office  and 
duties  of  our  Overseers  of  the  Poor  are  very 
different  from  the  office  and  duties  of  the  par- 
ish officers  of  England. 

The  former,  as  well  as  the  latter,  are  created 
by  and  derive  all  their  powers  and  authority 
from  statute.  It  is  only  *to  compare  [*tt48 
our  own  law  with  the  Act  of  Parliament.to  see 
that  the  powers  and  obligations  of  the  English 
parish  officers  and  our  Overseers  of  the  Poor 
are  not  alike. 

The  English  parish  officers  are  appointed  pur- 
suant to  the  Statute  of  the  43  Eliz.,  ch.  2,  and 
their  powers  and  duties  are  prescribed  by  the 
same  statute.  They  are,  from  time  to  time,  to 
raise,  weekly  or  otherwise,  in  their  respective 
parishes,  competent  sums  to  relieve  the  old, 
blind,  lame  and  indigent;  and  they,  independ- 
ently of  any  other  authority,  may  apply,  ac- 
cording to  their  own  discretion, the  relief  which 
may  appear  to  them  to  be  requisite;  so  that 
whatever  sums  they  may  rightfully  pay  or  ex- 
pend, they  can  always,  as  is  said  in  Tawney  v. 
Ofise,  Ld.  Raym.,  1013;  2  Salk.,  531,  reimburse 
themselves  by  "  making  a  rate"  on  the  parish- 
ioners. They  can  never,  therefore,  allege  a 
want  of  power  or  means  to  afford  the  required 
relief.  The  law  may,  consequently,  well  raise 
an  implied  promise  against  them.'  in  favor  of 
one  who  shall  have  supplied  the  relief  a  pauper 
required  and  which  the  church-wardens  and 
Overseers  neglected  or  refused  to  afford. 

But  our  Overseers  are  in  a  very  different  sit- 
uation. Our  statute  has  not  authorized  them 
to  levy  money,  nor  trusted  to  their  discretion  to 
apply  any  part  of  that  which  is  raised  in  the 
respective  towns. 

By  our  Act,  1  K.  L.,287,  sec.  28.  the  sum  req- 
uisite for  maintaining  the  poor,  is  to  be  deter 
mined  by  the  Inhabitants  in  town  meeting,  and 
is  to  be  raised  in  each  town  by  the  authority  of 
the  sujxTvisors  of  the  county. 

The  Overseers  can  make  no  appropriation  for 
the  relief  of  a  pauper,  without  an  order  of  H 
justice  of  the  peace,  made  in  writing;  and  "  the 
Overseer  is  to  make  no  other,  or  further  allow- 
ance I  him  what  by  the  order  shall  l>e  directed." 
(Id..  287,  2N«,  sec.  25.) 
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So  cautious  has  our  Legislature  been, to  pre- 
vent Overseers  from  exercising  a  discretion  in 
relieving  paupers,  that  our  Act  (Id.,  289,  sec. 
28.)  provides,  "that  if  any  Overseer  shall  re- 
lieve any  poor  person  without  such  order,  he 
shall  forfeit  and  lose  all  such  money  and  goods 
649*]  paid  and  distributed  to  *such  poor  per- 
son ;  nor  shall  any  allowance  be  made  to  him 
for  the  same,  in  passing  his  accounts." 

There  is  a  provision  in  the  English  law,  fre- 
quently referred  to  in  the  reports  (3  W.  &  M., 
ch.  11,  sec.  11,  and  9  Gfco.  I.,  ch.  7,  sees.  1,  2), 
for  what  are  commonly  called  casual  poor;  that 
is,  paupers  who  are  taken  sick,  or  meet  with 
an  accident.and  are  not  on  the  collection  books 
of  the  Overseers.  These  a  justice  may  make 
an  order  to  relieve,  where  the  Overseers  refuse 
or  neglect  to  do  it. 

Our  Statute,  1  R.  L.,  284-286,  sees.  16,  25, 
makes  provision  for  the  same  objects;  but  how- 
ever urgent  a  case  may  be,  the  Overseers  can 
afford  no  relief  from  the  public  purse, without 
an  order  from  a  justice  of  the  peace. 

In  all  the  cases  which  have  heretofore  been 
decided  by  the  Supreme  Court  on  this  subject, 
these  limitations  of  the  powers  of  Overseers  of 
the  Poor  have  been  recognized. 

In  the  case  of  Adams  v.  Supervisors,  8  Johns. , 
323,  326,  the  court  decided  that,  after  justices 
had  made  an  order  for  the  relief  of  a  casual 
pauper,  the  Overseers  were  liable  to  the  physi- 
cian who  had  attended  him,  for  the  sum  which 
the  order  directed  to  be  paid. 

In  Everts  v.  Adams,  12  Johns.,  352,  two  jus- 
tices made  an  order  that  a  pauper  should  be 
furnished  with  medical  aid,  to  be  administered 
by  Dr.  Malcom.  The  defendant  in  error. 
Adams,  attended,  but  it  was  not  proved  that 
he  did  so  at  the  request  of  the  Overseers  of  the 
Poor.  The  court  say,  that  if  the  Overseers  had 
paid  Adams,  it  would  have  been  directly  in 
face  of  the  order,  which  was,  that  Malcom 
should  be  employed;  and  they  question  wheth- 
er the  Overseers  would  have  been  allowed  a 
payment  to  Adams,  in  passing  their  account. 
And  the  court  decided  expressly  that  the  Over- 
seers were  not  liable  ;  because  they  had,  in  no 
way,  sanctioned  Adams'  demand,  or  engaged 
to  pay  it;  and  had  not  in  any  manner  employed 
him  to  perform  the  service.  "There  is  no  ob- 
ligation," says  the  court,  "to  pay.,  unless  it  be 
implied  by  law  ;  and  the  law  will  create  no 
such  liability ;  especially  as  it  would  be  di- 
rectly in  face  of  the  order."  A  fortiori,  there 
can  be  no  liability  where  there  is  no  order. 
O5O*]  *In  the  case  of  HuU  v.  Supervisors, 
19  Johns.,  259,  Platt,  J.,\n  delivering  the  opin- 
ion of  the  court,  says:  "The  extraordinary  ex- 
penses of  a  surgical  operation  cannot  be  le- 
gally imposed  on  the  public  (although  proper 
and  necessary),  without  an  express  previous  or- 
der of  the  justice,  on  the  application  of  the 
Overseers  ;  or,  at  least,  a  subsequent  ratifica- 
tion and  sanction  by  the  justices  and  Over- 
seers." And  he  says  (as  must  be  said  in  the 
case  we  are  now  deciding) :  "Here  was  no  such 
previous  order,  nor  any  subsequent  adoption 
of  the  claim.  We  are,  therefore,  constrained  to 
say,  that,  in  rendering  the  service,  the  relator" 
(*.  «.,  the  physician)  "must  be  deemed  to  have 
acted  gratuitously;  or  to  have  relied  upon  indi- 
vidual responsibility  for  his  reward." 

Now  if  the  Overseers  had  not  funds  at  their 
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disposal  for  the  relief  of  the  pauper  ;  if  they 
could  give  him  no  reJief  without  an  order  of  a 
justice  ;  how  can  we  say  that  they  were  un- 
der a  legal  obligation  to  pay  the  defendants 
in  error  ? 

Possibly  no  justice  in  the  county  would  give 
the  order  required  by  law,  under  a  belief  that 
the  child,  after  he  had  been  illegally  and  bar- 
barously vendued,  as  it  is  called,  and  after 
Rotch  had  been  paid  for  maintaining  him,  was 
not  entitled  to  relief. 

If  the  plaintiffs  in  error  had  paid  the  doc- 
tors, they  must  have  done  it  out  of  their  own 
pockets.  This,  I  am  persuaded,  they  were 
under  no  legal  obligation  to  do  ;  and,  there- 
j  fore,  the  law  raises  no  implied  promise  against 
them. 

If  the  question  were,  what  the  law  ought  to 
be,  humanity  would  seem  to  plead  powerfully 
in  favor  of  a  provision  for  immediate  relief  in 
a  case  like  that  which  we  are  now  considering. 
The  question,  however,  is  not,  what  the  law 
ought  to  be,  but  what  it  is.  The  Legislature 
may  have  thought  that  doctors  had  as  much 
benevolence  as  the  rest  of  their  species  ;  and 
that  no  human  being  would  stop  to  inquire  how 
he  was  to  be  paid  before  he  rendered  the  first 
assistance  which  such  a  casualty  might  require. 
It  might  have  been  considered  that  the  sym- 
pathies of  our  nature  would  afford  all  the  suc- 
|  cor  that  could  be  necessary,  in  a  case  of  emer- 
gency, till  more  permanent  relief  might  be  ob- 
tained, with  the  precautions  which  the  law  has 
thought  proper  to  prescribe.  *But  [*651 
whatever  may  have  been  the  motives  of  the 
Legislature,  it  appears  to  me  that  it  has  not 
intrusted  to  Overseers  of  the  Poor  power  to 
dispose  of  the  public  funds  for  the  relief  of 
paupers  in  any  case  ;  and  I  do  not  think  they 
can  be  made  to  give  such  relief  at  their  own 
expense  ;  which  would  be  the  effect  of  suffer- 
ing the  defendants  in  error  to  retain  the  judg- 
ment which  had  been  rendered  in  their  favor 
in  the  court  below.  For  it  is  to  be  recollected, 
that  if  that  judgment  is  maintained,  an  execu- 
tion may  be  issued  for  the  sum  recovered,  and 
the  costs  against  the  defendants  below.  And 
when  the  amount  has  been  levied  by  a  sale  of 
their  property,  how  are  they  to  be  repaid  ? 
The  law  has  made  no  provision  by  which  they 
can  compel  a  reimbursement.  It  is  not  with 
them  as  it  is  with  the  parish  officers  in  En- 
gland. They,  under  such  circumstances,  would 
indemnify  themselves  by  a  competent  rate  on 
the  parishioners.  (Tawney's  case,  2Salk.,  531.) 

We  are  unfortunate  in  not  having  the  rea- 
sons which  the  Supreme  Court  assigned,  upon 
giving  their  judgment  in  favor  of  the  defend- 
ants in  error.  For  want  of  these,  I  have  re- 
ferred to  their  decisions  in  former  cases,  and 
I  acknowledge  that  I  find  myself  incapable  of 
reconciling  them  with  that  now  before  us, 
which  I  think  ought  to  be  reversed. 

I  have  considered  this  case,  as  if  the  defend 
ants  below  had  been  the  Overseers  of  the  Poor 
at  the  time  the  services  were  rendered.  They 
were  not  so.  Therefore,  though  the  former 
Overseers  were  liable,  another  question  would 
be,  whether  that  liability  was  transferred  to  the 
plaintiffs  in  error,  who  were  not  in  office  till  at 
a  subsequent  period.  But  if  the  original  Over- 
seers were  not  responsible,  certainly  their  suc- 
cessors could  not  be.  In  my  view  of  the  case, 
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therefore,  it  is  unnecessary  to  give  any  opinion 
on  this  last  point. 

I  am  in  favor  of  reversing  the  opinion  of  the 
Supreme  Court. 

SANFORD  Chancellor,  concurred.  He  said 
he  had  not  written  an  opinion  in  the  cause, 
and  should  not  go  over  the  ground  examined 
by  Mr.  Golden;  but  would  notice  one  point 
652*J  *which  Mr.  C.  had  deemed  it  unneces- 
sary to  discuss.  As  had  been  observed  by  Mr. 
C.,  the  action  was  brought  in  the  court  below, 
not  against  those  gentlemen  who  were  Over- 
seers of  Hebron,  when  the  services  in  question 
were  performed,  but  their  successors  in  office. 
In  view  to  this  point,  the  court  were  referred, 
on  the  argument,  to  Todd  v.  Birdsall,  1  Cow., 
260  ;  and  he  admitted,  with  the  case  cited, 
that  for  a  clear  debt,  the  successors  would  be 
liable.  The  claim  in  that  case  was  confess- 
edly upon  a  promise  legally  binding  on  the 
predecessor.  That  is  denied  in  the  present  case; 
and  he  thought  correctly,  for  the  reasons  as- 
signed in  the  opinion  of  Mr.  Golden.  Todd  v. 
Birdsall  does  not  profess  to  determine  what 
shall  constitute  the  debt,  for  which  the  succes- 
sor is  liable;  and  has,  therefore,  no  application, 
beyond  the  question  of  parties. 

SPENCER,  /Senator.  The  first  question  pre- 
sented is,  whether  the  Overseers  of  the  Poor 
•of  a  town  are  liable  to  be  prosecuted  for  medi- 
cal services  rendered  to  a  pauper,  without  a 
previous  order  of  a  justice,  directing  disburse- 
ments f or  such  a  purpose.  It  appears  that,  in 
the  year  1817,  when  the  services  were  rendered, 
the  pauper  was  admitted  to  belong  to  the  Town 
Hebron,  and  provision  was  made  by  that  town 
for  his  sustenance.  The  present  seems,  then, 
to  present  the  same  case,  precisely,  as  that  of 
Hull  v.  Supervisors,  19  Johns.,  260,  in  which 
it  was  decided  that  an  order  for  the  sustenance 
of  a  pauper,  was  not  sufficient  authority  to 
justify  the  extraordinary  charges  for  ampu- 
tating a  leg,  and  other  surgical  attendance ; 
and  that  an  order  for  that  express  purpose  was 
necessary.  In  that  case,  as  in  this,  the  services 
were  rendered  on  the  emergency,  without  any 
application  by  the  Overseers,  and  without  any 
order  of  a  justice  ;  and  the  Supreme  Court  re- 
fused a  mandamus  to  compel  the  supervisors 
to  allow  the  account.  Unless  the  reasons  for 
the  determination  in  that  case  are  unsound,  it 
is  decisive  of  the  present  ;  for  if  a  county  or 
town  is  not  liable  without  such  order,  the  offi- 
cers of  the  town  cannot  be  made  responsible. 

For  myself,  I  consider  that  decision  in  per- 
fect accordance  with  the  policy  of  the  statute 
65U*j  which  requires  that,  before  *towns 
shall  be  charged  with  any  expenses,  they  shall 
be  authorized  by  a  justice  of  the  peace.  Such 
are  the  positive  provisions  of  the  28th  section 
of  the  Act  for  the  Relief  and  Settlement  of  the 
Poor  ;  and  such  have  been  the  uniform  and 
invariable  decisions  of  the  Supreme  Court. 
The  cases  of  Voorhis  v.  Whipple,  7  Johns.,  89; 
Everts  v.  Adams,  12  Johns.,  352;  Ex  part*,  Dow, 
1  Cow.,  205,  and  Ex  parte  Ocei-seers  of  Gate*, 
4  Cow.,  189,  all  expressly  decide,  or  recognize 
the  principle,  that  a  previous  order  is  indispen- 
sable. I  see  no  reason  for  overturning  them, 
nor  any  authority  for  repealing  the  statute. 

The  case  of  To>td  v.  Birdsall,  1  Cow.,  260. 
was  cited  by  the  counsel  for  the  defendants  in 
error,  to  show  that  the  defendants,  as  succes- 


sors in  the  office  of  Overseers  of  the  Poor, 
might  be  prosecuted  for  a  debt  contracted  by 
their  predecessors.  Without  assenting  to  the 
principle  of  that  decision,  which  considers 
those  officers  a  corporation,  or  quasi  a  corpora- 
tion, it  is  sufficient  to  observe,  that  it  is  not  ap- 
plicable here,  as  the  predecessors  of  these  de- 
fendants never  did  contract  this  debt;  and  they 
were  never  legally  liable  to  pay  it,  if  the  pre- 
vious order  of  a  justice  was  necessary. 

I  confess  my  surprise,  that  the  decision  of 
the  justice  was  affirmed  by  the  Supreme  Court; 
and  as  we  have  not  been  furnished  with  the 
reasons  of  that  judgment,  I  have  been  at  a  loss 
to  discover  them. 

In  my  opinion,  the  judgment  of  the  Supreme 
court  should  be  wholly  reversed,  for  the  rea- 
sons given  by  Golden,  Senator,  Sanford  Chan- 
cellor, and  Spencer,  Senator. 

Per  totam  Curiam. 

Judgment  reversed. 

Cited  in— 3  Wend.,  198  :  9  Barb..  364 :  66  Barb.,  71 ; 
84  111.,  307 ;  58  How  Pr.,  334 ;  25  Am.  Rep.,  465  (84  111., 
303). 


*ROSWELL  FLOWER,  LEVI  [*654 
JOHNSON,  GROVE  MOORE,  THOMAS 
SHELDEN  AND  SILAS  HARWOOD, 
Plaintiffs  in  Error, 

v. 

ABRAHAM    ALLEN    AND    ARCHIBALD 
M'ALLISTER,  Defendants  in  Error. 

Personal  and  Corporate  Liability  of  Overseers  of 
Poor — Not  Liable  for  Medical  Services  to  Pau- 
per, in  Absence  of  Express  Promise — Parties 
Plaintiff  in  Actions  against  Court  of  Errors — 
Powers  of,  over  Judgments  of  Supreme  Court — 
Not  Error,  Under  Statute,  for  C.  P.  to  try  the 
Cause  without  a  Jury,  a  Jury  Trial  not  hav- 
ing been  Demanded. 

On  appeal  under  the  late  Act,  sess.  41,  ch.  94,  It  was 
not  error  for  the  C.  P.  to  try  without  a  jury,  when 
none  was  demanded  by  either  party. 

Overseers  of  the  Poor  are  not  liable  for  medical 
or  other  services  rendered  to  a  pauper,  without  their 
request,  or  express  promise  to  pay. 

These  officers  have  no  right  to  appropriate  the 
moneys  of  their  town,  in  any  case,  without  the 
previous  order  of  a  justice  of  the  peace. 

Upon  error  brought,  and  the  judgment  of  the 
court  below  being  reversed,  for  a  defect  of  form, 
as  the  want  of  a  venire,  the  merits  being  with  the 
defendant  in  error,  the  proper  course  is  to  award  a 
venire,  to  the  court  below,  that  the  cause  may  be 
tried  in  due  form,  and  a  verdict  and  judgment  ren- 
dered accordingly. 

Whether  Overseers  of  the  Poor  are  ever  liable  in 
their  corporate  capacity,  qtuvre.  Per  Spencer,  Sen- 
ator. 

And.  j)er  Tallmadge,  Prcsblcnt,  they  are. 

Whether  the  select  men  of  another  State  are  liable 
to  an  action  here  for  neglect  of  official  duty,  quccre. 
Per  Spencer.  Senator. 

And,  per  Tallmudge,  President,  they  are  not. 

A  pauper  may,  under  certain  circumstances,  sue 
the  Overseers  of  the  Poor,  for  a  total  neglect  of 
duty :  but  third  persons,  not  interested,  cannot  do 
this.  Per  Spencer,  Senator. 

The  Court  of  Errors  may  reverse  a  judgment  of 
the  Supreme!  Court  in  part,  and  affirm  it  in  part- 
Overseers  of  the  Poor  are  liable,  sometimes  in 
their  corporate,  and  sometimes  in  a  personal  capac- 
ity. In  the  former  ease,  their  persons  or  property 
are  not  affected  by  the  judgment;  but  only  the  eor- 
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NOTK.— Paupera—  Liability  of  overwent,  for  nip- 
plies  furnixheil  to  the  poor.  See  Oourley  v.  Allen, 
ante,  p.  644,  note. 
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porate  property.  Otherwise,  where  they  are  liable 
personally.  Per  Tallmadge,  President. 

Citations— Act,  sees.  41,  ch.  94 ;  sess.  36,  ch.  53,  sec. 
17 :  20  Johns.,  280 :  sess.  47,  cb.  238,  sec.  38  ;  3  Esp.,  91 ; 
3  Bos.  &  P.,  253;  4  M.  &  S.,  275;  Bull.  N.  P.,  147;  2 
East,  505  :  12  Johns.,  352 ;  15  Johns..  281 ;  1  Cow.,  260: 
Doug-.  722;  Cowp.,  89 ;  2  T.  R.,  125;  1  Cai.,  587;  3 
Johns..  443 ;  8  Johns.,  79,  82,  116. 

AN  ERROR  to  the  Supreme  Court.  This  cause 
\J  began  in  a  justice's  court,  of  Washington 
Co.,  in  which  the  defendants  in  error  sued  the 
plaintiffs  in  error,  for  care,  medicine,  attend- 
ance, services  rendered,  &c.,  as  surgeons  and 
physicians,  done  and  performed  for  one  Wil- 
kins, a  pauper,  in  1817,  in  the  town  of  Rupert, 
in  the  State  of  Vt. .  the  plaintiffs  in  error  then 
being  selectmen  of  that  town,  and  by  virtue  of 
that  office,  Overseers  of  the  Poor  ;  which  serv- 
ices, &c.,  as  the  plaintiffs  before  the  justice 
O55*J  alleged,  were  *done  at  the  request  of  the 
defendants,  and  for  which  they  promised  pay- 
ment, &c.,  to  the  damage  of  the  plaintiffs  of 
$50,  &c.  Plea  the  general  issue.  The  cause  was 
tried  before  the  justice, without  a  jury,  May  22, 
1820  ;  and  a  judgment  rendered  for  the  plaint- 
iffs below  for  $52.98,  damages  and  costs.  From 
this  judgment,  the  present  plaintiffs  in  error 
appealed  to  the  Court  of  C.  P.  of  the  County 
of  Washington  ;  where  the  cause  was  tried  at 
December  Term,  1820;  and  that  court  reversed 
the  judgment  of  the  justice.  From  this  reversal, 
the  present  defendants  in  error  brought  error  to 
the  Supreme  Court.  With  this  writ,  the  C.  P. 
returned  a  record, with  a  placita,  in  May  Term, 
of  the  C.  P.,  1820,  &c.,  and  after  setting  forth 
the  return  of  the  justice,  it  then  stated  an  issue 
in  the  usual  form  of  an  assignment  of  errors, 
by  the  present  plaintiffs  in  error  and  a  joinder 
in  error  by  the  other  side  ;  continuances  by 
curia  advisare  milt.  And  at  December  Term, 
1820,  a  judgment  of  reversal  by  the  C.  P. ,  in  the 
usual  style  of  a  court  of  error ;  which  was 
stated  to  be  upon  the  examination,  by  the  court, 
of  the  witnesses  named  in  the  justice's  return, 
&c.,  mature  deliberation,  &c.,  omitting  all 
mention  of  any  jury;  and  without  any  continu- 
ance by  vicecomes  non  misijt  brew. 

They  also  returned  a  bill  of  exceptions  taken 
before  them,  on  the  hearing  of  the  cause,  by  the 
present  defendants  in  error. 

By  this,  it  appeared  that  on  the  hearing,  evi- 
dence was  given  that  in  1817  the  plaintiffs  in 
error,  being  selectmen  and  Overseers  of  the 
Poor  of  the  Town  of  Rupert,  as  stated  in  the 
declaration, the  defendants  in  error,  in  the  same 
year,  being  surgeons  and  physicians  in  the 
Town  of  Salem,  Washington  Co.,  performed 
the  services,  compensation  for  which  was 
claimed.  That  these  services  were  the  ampu- 
tation of  Wilkins'  leg,  who  was  a  pauper,  in 
Rupert ;  and  the  operation  was  necessary  to 
save  his  life.  It  did  not  appear  that  Wilkins 
had  any  settlement  in  Rupert;  but  a  justice  of 
the  peace  had,  previous  to  the  amputation,  by 
order,  made  an  appropriation  of  $20,  which 
had  been  applied  in  procuring  medical  care  of 
the  pauper,  who  resided  in  Rupert — $12,  part 
65ti*]  *of  it,  being  paid  to  the  defendants  in 
error,  towards  their  services,  and  receipted  by 
them  in  part  payment.  That  they  refused  to 
receipt  their  demand  in  full  ;  and  this  was  all 
the  plaintiffs  in  error  were  authorized  by  the 
town  to  pay  them.  That  eight  or  ten  days  be- 
fore the  amputation,  a  complaint  in  writing 


was  made  to  one  of  the  plaintiffs  in  error,  stat- 
ing Wilkins'  situation,  &c.,  upon  which  the 
order  for  relief  was  made.  But  the  defendants 
in  error  were  called  to  Wilkins  by  his  father  ; 
and  there  was  no  evidence  that  the  plaintiffs  in 
error  had  requested  the  services  of  the  defend- 
ants in  error,  or  ever  expressly  promised  to 
pay  for  them. 

At  August  Term,  1824,  the  Supreme  Court 
reversed  the  judgment  of  the  C.  P.,  generally, 
with  costs  ;  and  did  not  direct  a  venire  de  nono 
to  issue. 

Mr.  J.  Crary,  for  the  plaintiffs  in  error  : 

1.  The  judgment  of  the  C.  P.  should  not  have 
been  reversed  by  the  Supreme  Court  for  error 
in  the  record.     The  Statute,  sess.  41,  ch.  94, 
gave  the  C.  P.  jurisdiction  of  the  cause.    This 
includes  the  power  of  deciding  it.     The  man- 
ner is  merely  incidental.     Judgment  may  be 
given  on  demurrer,  by  default,  on  confession, 
or  the  cause  may  be  decided  by  the  court  on 
the  facts,  with  the  consent  of  the  parties,  and 
without  a  jury. 

2.  There  is  nothing  in  the  nature  and  duty 
of  the  office  of  Overseers  of  the  Poor  which 
renders  them  liable  to  an  action  for  services 
rendered  to  paupers,  without  their  request  or 
express  promise  ;  and  neither  of  these  were 
proved  in  the  court  below.     At  common  law, 
the  poor  depended  for  support  upon  the  charily 
of  private  individuals.    (1  Bl.  Com.,  359.)  But 
if  the  defendants  in  error  are  allowed  a  resort 
to  the  Statutes  of  Vt.,  these  will  not  aid  them. 
As  to  the  support  of  the  poor,  they  will  he 
found  the  same  as  our  own;  according  to  which 
the  Overseers  of  the  Poor  have  not  in  themselves 
the  power  to  appropriate  the  public  moneys  to 
the  support  of  paupers.     In  the  present  case, 
there  is  proof  that  they  had  exhausted  the 
means  conferred  on  them  by  the  town.     The 
$12  was  all  they  could  control.  This  has  been 
paid  to  the  defendants  in  error.     The  law  will 
not  imply  a  promise  from  the  facts  in  this  case. 
The  office  of  Overseer  *is  created,  and  [*657 
theduties  prescribed,  by  statute,  and  the  plaint- 
iffs in  error  have  not  been  proved  liable  within 
its  provisions. 

Mr.  8.  Stevens,  for  the  defendants,  in  error  : 

1.  The  Supreme  Court  were  right  in  revers- 
ing the  proceedings  of  the  C.  P.  for  error  in 
their  proceedings.  They  should  have  tried  the 
cause  by  a  jury,  upon  a  proper  issue  of  fact. 
The  cause  should  have  been  continued  by  vice- 
cornea  non  misit  breve  (1  Dunl.  Pr.,  594;  Gilb.  C. 
P.,  79,  83);  not,  as  here,  by  curia  adtuare  milt. 
The  C.  P.  erected  themselves  into  a  court  of 
error ;  and  proceeded  upon  an  assignment  of 
errors  and  joinder  to  a  judgment  of  reversal  ; 
whereas,  they  should  have  tried  the  cause  de 
now,  upon  the  issue  joined  before  the  justice. 
Cowen  v.  Bush,  3  Cow.,  343;  Breeae  v.  Thomp- 
son, 20  Johns. ,  280.     If  this  court  sustain  such 
a  judgment  as  that  of  the  C.  P.,  there  is  an  end 
of  all  form.     A  party  may  make  up  anything 
and  call  it  a  record. 

2.  The  plaintiffs  in  error,  as  Overseers  of 
Rupert,  being  bound  to  provide  for  Wilkins, 
the  pauper;  and  the  services  of  the  defendants 
in  error  being  rendered  in  a  case  of  urgent  ne- 
cessity, with  the  knowledge  of  the  plaintiffs  in 
error," they  are  liable  without  any  express  prom- 
ise.    The  law  raises  a  promise.     Simmon*  v. 
Wilmot,  3  Esp.,  91 ;  Wennall  v.  Adney,  3  Bos.  & 
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P. ,  247,  253;  Lamb  v.  Bunce,  4  Maule  &  S. ,  275. 

The  plaintiffs  in  error  were  liable  personally 
for  a  neglect  of  their  duty  as  Overseers. 

Mr.  Crary,  in  reply.  As  to  the  formal  ob- 
jection, it  was  held  by  the  late  Supreme  Court 
that  the  issue  in  the  C.  P.  must,  under  the  Act 
in  question,  have  been  the  same  as  before  the 
justice.  Eawson  v.  Adams,  17  Johns.,  132.  The 
C .  P.  were  to  proceed  as  the  very  right  of  the 
case  should  appear,  upon  the  same  issue  and 
the  same  witnesses  with  those  before  the  jus- 
tice. Id.,  M'Chesney  v.  Lansing,  18  Johns., 
388.  Now,  it  is  optional  with  a  party,  whether 
his  cause  shall  be  tried  by  a  justice  or  by  a 
jury.  Neither  party  demanded  a  jury  before 
65*8*]  the  justice.  The  C.  *P.  come  in  the 
place  of  the  justice;  and  no  venire  is  demanded 
there. 

Whose  business  was  it  to  issue  the  venire? 
Not  ours,  but  the  appellees',  the  plaintiffs  in 
the  C.  P.  Then  it  does  not  lie  with  them  to 
come  and  object  to  this  irregularity  of  their 
own.  They  went  on  and  took  a  bill  of  excep- 
tions. This  step  was  a  waiver  of  the  irregular- 
ity. (Johns.  Dig.,  Practice,  XXXVIII.,  and 
the  cases  there  cited.)  Nor  was  it  competent  for 
the  party  to  object  in  the  Supreme  Court  for 
the  first  time.  He  should  have  done  so  in  the 
C.  P.;  where  the  difficulty  might  have  been 
obviated,  in  the  first  instance,  or  a  venire  de 
n<nx>  have  been  issued.  Beeckman  v.  Frost,  18 
Johns.  ,544,  558. 

There  was  no  need  of  any  issue  in  the  Court 
of  C.  P.  The  cause  stood  ready  for  trial  upon 
the  issue  returned  by  the  justice  ;  and  the  new 
one  of  in  nuUo  est  erratum,  may  be  rejected  as 
surplusage. 

As  to  the  merits,  the  English  cases  do  not  ap- 
ply to  this  State  or  Vt.  The  English  Statutes, 
concerning  casual  poor,  are  different  both  from 
ours  and  those  of  Vt.  That  these  Overseers 
would  not  be  liable,  upon  the  case  made  out, 
in  this  State  is  well  settled.  Everts  v.  Adams,  12 
Johns.,  352;  Hullv.  Supervisors,  19  Johns.,  259, 
260.  They  cannot  be  compelled  to  pay  beyond 
the  funds  provided  by  law.  Bartlet  v.  Crozier, 
17  Johns. .  439. 

Nor  has  the  rule  contended  for  upon  the  other 
side  passed  without  question,  even  in  England. 
Atkins  v.  Barnwett,  2  East,  505,  506.  Ecerts  v. 
Adams,  adopts  the  principle  of  this  case  ;  and 
Olney  v.  Wickes,  18  Johns.,  122,  goes  further.  It 
holds  that  an  Overseer  is  not  liable  even  on  an 
express  request.  0.  of  Piltstown  v.  0.  of  Platts- 
burgh,  18  Johns.,  407,  418,  held  that  Overseers 
might  be  sued  as  a  corporation  ;  but  that  was 
upon  a  point  of  uonfeasance. 

SANFORD,  Chancellor,  in  delivering  his  opin- 
ion, after  stating  the  case,  spoke  nearly  as  fol- 
lows : 

1.  Were  the  Court  of  C.  P.  right  in  proceed- 
ing to  try  the  cause  without  a  jury  ? 
659*]  *Il  will  be  recollected  that  this  appeal 
was  made  under  the  Act  of  1818,  sess.  41,  ch. 
94.  A  trial  by  jury  was  not  demanded,  either 
before  the  justice,  or  the  Court  of  C.  P. ;  and 
the  statute  in  question  did  not,  in  terms,  require 
the  court  to  proceed  by  jury.  Before  the  jus- 
tice no  jury  was  necessary,  without  a  demand 
of  one  ;  and  if  the  Court  of  C.  P.  are  to  be  con- 
sidered as  taking  the  place  of  the  justice,  in  this 
respect  (and  I  should  say  the  good  sense  of  the 
statute  would  not  require  more  of  them),  the 
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party  cannot  complain  that  the  cause  proceeded 
without  a  jury,  till  he  shows  us  that  he  required 
one. 

But  there  is  another  answer  to  the  question. 
By  the  19th  section,  when  the  Court  of  C.  P. 
became  possessed  of  the  cause,  they  were  re- 
quired to  proceed  and  give  judgment,  accord- 
ing as  the  very  right  of  the  case  should  appear, 
without  regard  to  the  previous  trial.  I  cannot 
but  think  that  the  object  of  this  provision  was, 
to  put  the  Court  of  C.  P.  as  near  as  might  be, 
in  the  place  where  the  Supreme  Court  formerly 
stood,  under  the  old  system  of  proceeding  by 
certiorari;  in  relation  to  a  decision  upon  which, 
it  is  remarkable  that  the  same  words  were  used 
by  the  Statute.  (Sess.  36,  ch.  53,  sec.  17  ;  1  R. 
L.,  397.)  At  any  rate,  I  do  not  believe  the  Leg- 
islature ever  intended  that  the  party  should  have 
an  absolute  right  to  a  trial  by  jury,  without  de- 
mand. It  is  highly  probable  that  the  Supreme 
Court  reversed  the  judgment  of  the  Court  of 
C.  P.,  upon  the  ground  that  there  was  no  jury; 
for  I  perceive  that,  in  a  previous  case,  Breese  v. 
Thompson,  20  Johns.,  280,  they  asserted  that  all 
issues  of  fact  should  be  tried,  on  appeal,  by  a 
jury.  To  this  doctrine  I  cannot  assent.  There 
is  nothing  to  warrant  it  in  the  words  of  the 
Statute  under  which  the  Court  of  C.  P.  acted  ; 
and  if  there  be  such  a  doctrine,  it  must  arise 
from  inference.  I  cannot  but  think  that  the 
omission  to  require  a  jury  expressly  was  inten- 
tional; and  this  is  rendered  the  more  probable, 
from  the  circumstance  that  the  Act  of  1824, 
now  in  force,  upon  the  same  subject  (sess.  47, 
ch.  238,  sec.  38),  does,  in  its  terms,  require  a 
jury.  If,  therefore, the  Supreme  Court  reversed 
the  judgment  of  the  Court  of  C.  P.  on  the 
ground  *of  a  formal  defect  in  their  pro-[*6(>O 
ceedings,  my  opinion  is  that  they  erred. 

2.  As  to  the  merits.  The  declaration  avers  a 
promise  to  pay  ;  but  the  evidence,  as  detailed 
in  the  bill  of  exceptions,  is  far  from  making  it 
out.  It  does  not  appear  that  the  plaintiffs  in  er- 
ror ever  retained  the  defendants  in  error  to  do 
the  services  which  were  the  subject  of  the  suit. 
If  there  be  any  promise  in  the  case,  it  must 
have,  been  implied  by  law.     If  we  are  permit- 
ted to  look  into  the  printed  Statutes  of  Vt. 
(which,  by  the  by,  were  not  in  evidence),  it  will 
be  perceived  that  they  do  not  vary  materially 
from  our  own;  according  to  which,  the  Over- 
seer of  the  Poor  is  controlled  in  every  appro- 
priation of  the  public  money  by  the  order  of  a 
justice.  In  the  case  before  us,  an  inquiry  took 
place  ;  provision  was  made  for  raising  $20 
which  had  been  appropriated  before  the  suit 
was  brought.  Here  was  a  compliance  with  all 
that  the  law  required  of  the  plaintiffs  in  error. 
This  was  not  enough,  it  seems,  to  pay  off  the 
physicians;  but  I  can  see  no  legal  obligation  on 
the  Overseers  of  the  Poor  to  pay  any  more. 
That  a  sufficiency  was  not  provided,  was  not 
their  fault.  They  were  bound  to  lay|open  the  cir- 
cumstances to  the  magistrate,  and  abide  his  de- 
cision upon  the  case. 

It  follows  that  the  judgment  should  be  re- 
versed. 

3.  Suppose  the  Supreme  Court  were  right  in 
reversing  upon  the  objection  of  form.it  did  not 
follow   that  a  general   judgment  of  reversal 
should  be  given  ;  and  that  this  should  end  the 
matter.  By  reversing  the  judgment  of  the  Court 
of  C.  P.,  generally,  they  restored  that  of  the 
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justice,  which  went  to  charge  the  plaintiffs  in 
error  personally.  This  consequence  would  not 
legally  follow  the  error  of  the  C.  P.  in  mere 
matter  of  form.  The  proper  course  in  such  cases 
is,  to  follow  up  the  reversal  with  the  award  of 
a  venire — that  all  may  be  set  right  by  a  new 
trial  in  proper  form. 

My  opinion  is,  that  the  judgment  of  the  Su- 
preme Court  should  be  wholly  reversed,  on  the 
ground  that  the  judgment  of  the  Court  of  C. 
P.  was  right  both  in  form  and  substance  ; 
but  should  this  court  hold  the  latter  only,  then  I 
60 1*1  *am  for  awarding  a  venire  to  the  Court 
of  C.  P.,  to  the  end  that  the  plaintiffs  in  error 
may  protect  themselves  by  a  valid  trial,  verdict 
and  judgment  in  their  favor. 

COLDEN,  Senator.  The  liability  of  the  plaint- 
iffs in  error  must  be  determined  by  ascertain- 
ing what  are  the  duties  of  the  selectmen  of  the 
towns  in  Vt. ,  under  the  laws  of  that  State,  to 
which  I  have  not  had  access. 

I  shall  take  for  granted  that  they  are,  as  has 
been  stated  by  counsel  on  the  argument,  and 
now  by  His  Honor,  the  Chancellor,  the  same  as 
are  prescribed  for  Overseers,  by  our  Statute  for 
the  Relief  and  Settlement  of  the  Poor.  If  they 
be  so,  I  am  of  opinion  that  the  plaintiffs  in  the 
justices'  court  had  no  right  to  recover  against 
the  defendants.  My  reasons,  in  support  of  this 
opinion,  I  have  already  assigned  in  the  case  of 
Qourley  v.  Wood  against  the  same  defendants 
in  error. 

But,  in  this  case,  there  are  circumstances 
which  render  it,  in  my  opinion,  stronger  against 
the  defendants  in  error  than  that  case.  Here 
was  no  sudden  emergency  ;  the  pauper  had  no 
settlement  in  Rupert;  $20  were  actually  raised 
and  appropriated  by  legal  authority  to  the  pay- 
ment of  physician's  bills,  and  a  portion  of  that 
sum  was  paid  to  the  defendants  in  error,  &c. 

The  plaintiffs  in  error  having  faithfully  ap- 
plied all  the  money  that  was  allowed  by  the 
town  to  the  relief  of  the  pauper,  I  think  they 
very  properly  insisted  that  they  were  not  liable 
any  further.  It  would,  in  my  opinion,  be  the 
height  of  injustice  to  oblige  them  to  pay  any- 
thing beyond  what  they  were  by  law  allowed  to 
expend.  Whatever  should  be  levied  against 
them,  upon  an  execution  in  this  suit,  must  be 
paid  out  of  their  private  property,  without  its 
being  in  their  power  to  compel  either  the  town 
or  any  person  to  reimburse  them. 

Were  we  to  permit  recoveries  under  such 
circumstances,  all  the  precautions  of  the  law 
to  prevent  unauthorized  expenditures  for  the 
relief  of  the  poor  would  be  frustrated.  Every 
person  might  relieve  a  pauper,  when  he  pleased, 
and  as  he  pleased  ;  and  make  the  Overseers  of 
662*]  the  town,  *where  the  pauper  happened 
to  be  found,  without  any  regard  to  his  place  of 
settlement,  liable  for  services,  or  for  what  ar- 
ticles might  be  furnished.  It  would  be  better 
to  repeal  our  existing  law  at  once,  and  to  de- 
clare that  any  doctor  who  got  a  pauper  into 
his  hands  should,  as  to  that  pauper,  be  justice 
of  the  peace  and  Overseer  of  the  Poor,  and 
should  have  a  right  to  levy  his  bill  on  the  in- 
habitants of  the  town. 

I  am  persuaded  that  the  defendants  in  error 
ought  not  to  have  prevailed  in  the  suit  before 
the  justice ;  and  I  am,  therefore,  of  opinion 
that  the  judgment  of  the  Supreme  Court  should 
be  reversed. 
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I  have  not  examined  the  question  raised 
upon  the  form  of  proceeding  in  the  Court  of 
C.  P. ;  but  am  convinced,  from  the  reasoning  of 
His  Honor,  the  Chancellor,  that,  at  least,  the 
defendants  in  error  could  not  object  to  this,  in 
the  Supreme  Court,  after  having  stood  by  and 
silently  acquiesced  in  the  C.  P. 

Burt,  Clark,  Dudley,  Ellsworth,  Gardiner, 
Haight,  Lake,  Lefferts,  Lynde,  M'Intyre,  M' Mi- 
chael and  Wooster,  Senators,  also  concurred 
with  the  Chancellor. 

SPENCER,  Senator.  Upon  the  merits  of  this 
case,  there  can  be  little  difficulty.  The  plaint- 
iffs in  error,  defendants  below,  as  Overseers  of 
the  Poor  of  the  Town  of  Rupert,  in  Vt.,  were 
prosecuted  for  the  amount  of  a  bill  for  medi- 
cal services,  rendered  in  that  State,  to  a  pau- 
per who  was  not  settled  in  that  town,  without 
any  request  by  the  defendants  below,  and  who 
never  made  any  promise  to  pay. 

It  is  contended  that  the  defendants  below 
were  liable  at  common  law,  as  public  officers, 
to  provide  for  casual  poor ;  and  the  service 
having  been  rendered,  they  ought  to  remu- 
nerate the  plaintiffs  below  for  it,  and  some  cases 
have  been  cited,  to  show  that  such  is  the  com- 
mon law.  The  case  of  Simmons  v.  Wilmot,  3 
Esp.,  91,  was  an  action  against  church-ward- 
ens and  Overseers  of  the  Poor  for  medicine 
and  attendance,  &c. ,  furnished  a  pauper  upon 
an  emergency  occasioned  by  a  sudden  acci- 
dent. Ld.  Eldon,  before  whom  the  cause  was 
tried,  observed  that  the  case  was  new  to  him  ; 
but  held  that  parish  officers  were  bound  to  take 
care  of  casual  *poor  ;  and  if  a  common  [*663 
person  took  care  of  the  pauper,  on  the  liability 
of  the  parish  officers,  that  he  had  a  right  to  re- 
cover. What  became  of  the  cause,  does  not 
appear.  Much  weight  certainly  ought  not  to 
be  given  to  a  Nisi  Prius  opinion,  expressed  as 
this  was,  with  hesitation,  upon  a  question 
which  must  be  of  every  day's  occurrence  in 
England  ;  and  which  was  unsupported  by  any 
adjudged  case  upon  the  point. 

In  Wennallv.  Adney,  3  Bos.  &  P.,  253,  re- 
ferred to  by  counsel,  the  action  was  against 
the  master  for  medical  services  rendered  to 
his  servant,  also  upon  an  emergency  occasioned 
by  an  accident.  The  court  held  the  action 
would  not  lie  ;  and  Ld.  Alvanley,  Ch.  J.,  says: 
"I  have  no  doubt,  whatever,  that  parish  offi- 
cers are  bound  to  assist  when  such  accidents 
as  these  take  place,  and  that  the  law  will  so  far 
raise  an  implied  contract  against  them,  as  to 
enable  any  person  who  affords  that  immedi- 
ate assistance  which  the  necessity  of  the  case 
usually  requires,  to  recover  against  them  the 
amount  of  money  expended."  There,  the  rule 
is  confined  to  cases  of  necessity. 

In  the  case  of  Lamb  v.  Bunce,  4  Maule  &  S., 
275,  also  referred  to  by  counsel,  an  action  was 
brought  for  a  surgeon's  bill  against  the  Over- 
seer of  a  parish,  and  Ld.  Ellenborough,  Ch.  J., 
held  that,  where  ' '  there  is  not  time  for  pro- 
curing an  order  of  justices,  the  law  raises  an 
obligation  against  the  parish  where  the  pauper 
lies  sick  as  casual  poor,  to  look  to  the  supply 
of  his  necessities  ;  and  if  a  parish  officer  stands 
by  and  sees  that  obligation  performed,  by  those 
who  are  fit  and  competent  to  perform  it,  and 
does  not  object,  the  law  will  raise  a  promise 
on  his  part  to  pay  for  the  performance."  The 
defendant  was  held  liable  in  that  case,  on  the 
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ground  of  an  implied  promise  arising  from  the 
circumstances. 

In  Watson  v.  Turner,  Bull.  N.  P.,  147,  which 
was  not  cited  on  the  argument,  where  a  pau- 
per was  suddenly  taken  ill,  and  an  apothecary 
attended  her  without  the  previous  request  of 
the  Overseers,  and  afterwards  they  promised 
payment,  it  was  holden  good ;  for  they  were 
under  a  moral  obligation  to  provide  for  the 
poor. 

From  these  cases  I  extract  the  following 
principles :  1.  That  Overseers  of  the  Poor 
6O4*]  are  bound  to  provide  for  casual  *poor  ; 
2.  That  as  they  have  the  duty  to  perform,  they 
have  a  right  to  exercise  their  discretion  as  to 
the  persons  to  be  employed,  the  terms,  time 
and  extent  of  relief  ;  3.  That  if  the  emergency 
be  such  as  not  to  allow  time  for  an  application 
to  them,  or  for  an  order  of  justices,  any  per- 
son may  afford  such  relief  as  the  necessity  of 
the  case  requires,  and  look  to  those  officers  for 
remuneration  ;  and  4.  That  if  there  be  an  ex- 
press promise  to  pay,  or  one  may  be  implied 
from  the  circumstances,  they  will  be  liable. 

The  case  of  Atkins  v.  Banwett,  2  East,  505, 
is  directly  contrary  to  the  third  of  these  prin- 
ciples ;  for  in  that  case  it  was  decided  by  Ld. 
Ellenborough, «/".,  Le  Blanc,  «/.,  and  the  whole 
court,  that  the  law  will  not  raise  an  implied 
promise  in  parish  officers  to  pay  for  necessary 
medical  attendance  on  a  pauper  suddenly  at- 
tacked with  a  dangerous  illness,  which  pre- 
vented his  being  removed  to  the  place  of  his 
settlement — where  there  were  no  circumstances 
from  which  to  infer  a  promise.  And  Ld.  El- 
lenborough uses  this  very  strong  language : 
"  There  is  no  precedent,  principle  or  color  for 
maintaining  this  action." 

This  case  is  referred  to  by  the  Supreme  Court 
in  Everts  v.  Adama,  12  Johns.,  352,  and  its 
principle  recognized.  The  court  there  say, 
"there  is,  therefore,  no  obligation  to  pay 
(there  being  no  request  or  promise  by  the  de- 
fendant), unless  it  be  implied  by  law,  and  the 
law  will  create  no  such  liability." 

Nor  does  the  case  of  King  v.  Butler,  15  Johns. , 
281,  in  the  least  infringe  upon  this  principle. 
There,  the  Overseer  expressly  directed  the  at- 
tendance, and  promised  to  pay  for  it ;  and  the 
court  very  properly  held  that  it  was  his  busi- 
ness to  see  that  he  was  duly  authorized. 

So  the  case  of  Toddv.  Birdsall,  1  Cow.,  260, 
proceeds  upon  the  fact  of  a  written  order  by 
the  Overseer,  for  the  payment  of  money  to  a 
pauper. 

It  will  be  seen  from  this  review,  that  it  is,  at 
least,  very  doubtful  whether,  in  England,  par- 
ish officers  are,  in  any  event,  or  in  any  emer- 
gency, liable  for  supplies  furnished  to  a  pau- 
per without  their  request,  and  without  any 
subsequent  promise  to  pay  ;  and  that,  in  this 
OO5*]  State,  the  law  has  uniformly  *been  held 
to  be,  that  Overseers  of  the  Poor  are  not  liable 
in  such  a  case.  This  presetfts  a  formidable  ob- 
stacle to  any  recovery  by  the  defendants  in 
error. 

But  admitting  the  law  to  be  as  contended, to 
the  whole  extent  of  the  authorities  cited  in  the 
English  courts,  this  case  does  not  come  up  to 
them.  Here  was  no  exercise  of  the  discretion 
of  the  Overseers,  although  there  was  abundant 
opportunity  for  it,  as  to  the  persons  to  be  em- 
ployed, the  terms  or  the  extent  of  the  relief. 
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It  was  not  a  case  of  emergency  ;  another  phy- 
sician had  been  employed  sometime  before  ; 
and  eight  or  ten  days  before  the  services  were 
rendered  by  the  defendants  in  error,  a  com- 
plaint was  made  to  the  select  men,  the  plaintiffs 
in  error  ;  and  an  order  was  made  for  a  specific 
sum  to  be  applied  to  the  relief  of  the  pauper. 
Under  these  circumstances,  the  defendants  in 
error  were  volunteers,  and  had  not  the  shadow 
of  a  claim  against  the  Overseers,  whose  consent 
was  never  solicited,  although  there  was  abun- 
dant time  for  it. 

There  are  various  other  questions  founded 
on  the  merits,  which  would  be  interesting,  but 
which  it  is  not  necessary  to  decide.  Thus, 
whether  Overseers  are  liable,  in  any  event, or  un- 
der any  circumstances.to  an  action  against  them 
in  their  official  character,  is  a  point  which  will 
deserve  the  serious  consideration  of  this  court, 
whenever  it  becomes  necessary  to  determine  it. 
And  if  it  should  be  held  that  the  Overseers  of 
the  Poor  in  this  State  are  so  far  to  be  regarded 
as  a  corporation,  as  to  be  liable  to  an  action, 
another,  and  still  more  difficult  question,  is, 
whether  the  selectmen  of  another  State  are  to 
be  thus  regarded.  And  whether  it  would  be 
consistent  with  the  general  principles  of  the 
law  of  nations,  and  with  those  peculiar  princi- 
ples which  regulate  the  Confederacy  of  the  U. 
S.,  for  the  courts  of  N.  Y.  to  entertain  juris- 
diction of  an  action  against  the  public  officers 
of  another  State  in  their  official  character,  for 
services  rendered  in  that  State,  and  the'  remu- 
neration for  which,  depends,  upon  the  laws  of 
that  State.  The  view  which  I  have  taken  of 
this  cause,  avoids  all  these  questions,  and  en- 
ables me  to  dispose  of  it  on  the  gratuitous  con- 
cession that  an  action  would  lie  against  them. 

*It  was  remarked  by  the  counsel  for  [*666 
the  defendants  in  error,  that  the  selectmen  were 
not  sued  officially,  but  personally,  for  a  neglect 
of  official  duty.  Granting,  that  public  officers 
may  be  thus  prosecuted,  the  much  more  diffi- 
cult question  is  again  presented,  whether  the 
courts  of  one  State  will  entertain  suits  for  the 
official  misconduct  of  officers  of  another  State. 
If  such  action  could  be  maintained,  it  must 
certainly  be  brought  by  the  party  grieved  by 
such  misconduct.  If  the  Overseers  had  wholly 
neglected  their  duty  in  providing  for  the  pau- 
per, I  have  no  doubt  he  might,  under  circum- 
stances, maintain  an  action  for  the  injury  sus- 
tained by  such  neglect.  But  this  would  give 
no  right  to  third  persons  to  prosecute.  The 
physicians,  in  this  case,  cannot  say  that  the  se- 
lectmen have  neglected  their  duty,  in  omitting 
to  pay  them  for  their  services,  until  they  es- 
tablish that  it  was  their  duty,  and  that  they 
had  the  means  of  doing  it.  But  if  the  view 
taken  be  correct,  it  was  not  their  duty  to  pay 
the  defendants  in  error  ;  there  was  no  legal  ob- 
ligation on  the  town  or  its  officers  ;  and  so  far 
from  the  selectmen  having  the  means  to  pay, 
it  appears  expressly  from  the  case,  that  they 
had  expended  the  sum  allowed  for  this  purpose. 

Upon  the  merits  of  this  cause,  then.  I  appre- 
hend there  can  be  no  difficulty  in  determining 
that  the  physicians,  the  defendants  in  error.had 
no  cause  of  action  whatever  against  the  plaint- 
iffs in  error. 

The  justice  before  whom  the  action  was 
brought,  rendered  judgment  in  favor  of  the 
physicians  for  $50.  On  an  appeal  to  the  Court 
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of  C.  P.  of  Washington  Co.,  that  court  reversed 
the  judgment  of  the  justice.  So  far  as  the  mer- 
its of  the  cause  are  concerned,  that  reversal 
was  correct.  But  in  that  proceeding,  it  is  al- 
leged, the  Court  of  C.  P.  committed  an  error 
in  trying  the  cause,  without  the  intervention  of 
a  jury  ;  and  for  that  error,  the  judgment  rend- 
ered was  reversed  by  the  Supreme  Court,  and 
the  plaintiffs  before  the  justice,  were  restored 
to  all  things  they  had  lost. 

In  my  opinion,  the  Supreme  Court  was  cor- 
rect in  reversing  the  judgment  of  the  C.  P. 
The  Court  of  C.  P.  seem  to  have  considered 
667*]  the  proceeding  before  *them,  in  the 
same  light  as  one  upon  certiorari,  and  to  have 
reversed  the  judgment  as  if  it  were  before  them 
by  writ  of  error.  This  appears  to  me  entirely 
erroneous.  The  appeal  to  the  C.  P.  is  a  pro- 
ceeding unknown  to  the  common  law.  It  opens 
the  whole  case,  and  presents  it  for  a  new  trial 
upon  the  examination  of  witnesses,  in  open 
court,  and  a  new  judgment  must  be  rendered  ; 
whereas,  the  writ  of  certiorari  brings  up  the 
history  of  the  proceedings  before  the  justice  ; 
and  for  errors  in  those  proceedings,  the  judg- 
ment is  reversed,  or  if  they  are  correct,  it  is 
affirmed.  The  writ  of  certiorari  is  thus,  in  ef- 
fect, a  writ  of  error.  No  two  things,  it  appears 
to  me,  can  be  more  dissimilar  than  the  remedy 
by  appeal,  and  that  by  certiorari.  In  the  one 
case,  there  is  a  new  trial ;  in  the  other,  there  is 
no  trial  whatever.  The  practice  of  the  Supreme 
Court  'on  certiorari,  therefore,  furnishes  no 
analogy  for  proceedings  on  appeal. 

The  Court  of  C.  P.,  being  required  to  pro- 
ceed and  try  the  cause,  it  must  do  so  accord- 
ing to  the  course  of  the  common  law.  The 
Constitution  (old  Const.,  art.  41)  provides  that 
trial  by  jury  as  it  hath  heretofore  been  used 
in  the  Colony  of  N.  Y.,  shall  remain  inviolate 
forever.  This  provision  was  in  force  at  the 
time  this  cause  was  heard  in  the  C.  P.  of 
Washington  Co.  The  trial  by  jury  had  always 
been  preserved  in  the  Colony  and  State,  where 
the  demand  exceeded  $25  ;  and  it  would  have 
been  unconstitutional  for  the  Legislature  to 
have  authorized  the  trial  of  an  issue  of  fact  in 
any  other  way.  The  Legislature  has  not  done 
so.  I  agree  with  the  Supreme  Court  in  the 
case  cited  by  the  counsel  on  the  argument,  from 
20  Johns.,  280,  that  it  is  fairly  to  be  inferred 
from  the  Act  of  1818,  authorizing  appeals,  that 
the  courts  of  C.  P.  are  to  proceed  on  them  in 
the  same  manner  as  if  the  cause  had  been  orig- 
inally instituted  in  those  courts.  But  admitting 
that  the  statute  does  not  explicitly  point  out 
the  mode  of  trial,  the  Constitution  did  ;  and  I 
cannot  indulge  any  refined  reasoning  from 
analogy,  to  abridge  the  right  of  trial  by  jury 
in  any  case  ;  and  much  less  where  it  is  posi- 
tively enjoined  by  the  Constitution.  I  cannot 
668*1  entertain  a  doubt,  therefore,  *that  the 
proceedings  of  the  C.  P.,  in  reversing  the  judg- 
ment of  the  justice,  as  if  it  were  before  that 
court  by  writ  of  error,  were  erroneous,  and 
that  they  were  unconstitutional  in  determining 
the  cause  without  a  trial  by  jury. 

But  it  would  be  a  lamentable  consequence, 
and  an  aspersion  on  the  administration  of  jus- 
tice, that  the  reversal  of  the  judgment  of  the  C. 
P.  for  such  errors  in  its  proceedings,  should 
have  the  effect  of  confirming  the  original  judg- 
ment of  the  justice.  Yet  such  is  the  effect  of 
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the  judgment  of  the  Supreme  Court ;  and  if  it 
should  be  affirmed  by  this  court  wholly,  the 
original  plaintiffs  would  recover  their  demand 
— not  on  account  of  its  justice,  but  because  the 
Court  of  C.  P.  committed  an  error  in  the  mode 
which  it  adopted  of  revising  the  judgment  of 
the  justice  ;  and  because  that  court  had,  in 
truth,  never  legally  tried  the  cause.  Yet  the 
judgment  of  the  Supreme  Court  is  correct  in 
reversing  that  of  the  C.  P.  In  this  dilemma, 
there  was  a  course  which  would  have  removed 
all  difficulties,  which  was  within  the  power  of 
the  Supreme  Court,  and  which  would  undoubt- 
edly have  been  adopted,  if  requested  by  the 
counsel  for  the  present  plaintiffs  in  error.  It 
was  to  direct  the  Court  of  C.  P.  to  issue  a  venire, 
and  proceed  to  the  trial  of  the  cause  according 
to  law,  or  to  have  awarded  a  venire  out  of  the 
Supreme  Court. 

The  cases  of  Grant  v.  Astle,  Doug.,  722;  Har- 
wood  v.  Goodright,  Cowp. ,  89  ;  Dames  v.  Pierce, 
2  T.  R.,  125  ;  Brown  v.  Clark,  3  Johns.,  443, 
and  Arnold  v. Crane,  8  Id.,  79,  82,  establish,  be- 
yond all  question,  that  whenever  a  judgment 
is  reversed  upon  some  ground  which  does  not 
involve  the  merits  of  the  cause,  a  venire  denovo 
is  awarded,  of  course,  to  try  those  merits.  It 
appears  from  the  report  of  the  case  of  Livings- 
ton v.  Rogers,  1  Cai.,  587,  that  this  court  on  re- 
versing a  judgment  of  the  Supreme  Court,  in 
that  cause,  ordered  a  venire  de  novo,  to  be  issued 
by  the  Supreme  Court.  The  correctness  of  this 
practice  is  vindicated  by  Kent,  J.,  and  abun- 
dantly sustained  by  the  authorities  cited  by  him. 

*Nor  can  there  be  any  doubt  of  the  [*661> 
authority  of  this  court  to  reverse  in  part,  and 
affirm  in  part.  (Str.,  188  ;  Ld.  llaym.,  894, 
1534.)  And  as  that  is  the  only  possible  mode 
by  which  justice  in  this  cause  can  be  attained, 
and  a  trial  had  according  to  law,  I  am  of  opin- 
ion that  so  much  of  the  judgment  of  the  Su- 
preme Court  as  reverses  the  judgment  of  the 
Court  of  C.  P.  of  Washington  Co.,  be  affirmed  ; 
that  the  residue  of  the  judgment  in  the  Supreme 
Court  be  reversed  ;  that  the  record  be  remitted 
to  the  Supreme  Court,  with  directions  either 
to  issue  a  venire  and  try  the  cause  in  that  court, 
or  to  remit  the  record  to  the  Court  of  C.  P.  of 
Washington  Co.,  with  similar  directions  to  is- 
sue a  venire  and  proceed  to  the  trial  of  the  ap- 
peal ;  and  that  neither  party  be  entitled  to  any 
costs  upon  the  writ  of  error. .  Cole  v.  Wendell, 
8  Johns.,  116. 

Bowman,  Eartt,  Greenly,  Keyes,  Ogden,  Red- 
field,  Thorn,  Wilkeson  and  Wright,  Senators, 
concurred  with  Spencer,  Senator. 

TALLMADGE,  President,  said  his  opinion  ac- 
corded with  that  of  the  Chancellor-  and  of  Gol- 
den, Senator,  that  the  judgment  of  the  Supreme 
Court  should  be  reversed  upon  the  merits. 
There  was  no  sufficient  promise  to  sustain  the 
action.  According  to  the  laws  of  Vt.,  there 
was  no  omission  of  official  duty,  and  no  cause 
of  action  on  this  gfound.  But  I  would  not  put 
the  decision  on  the  latter  point;  because  it  would 
imply  the  right  of  the  courts  of  this  state  to 
inquire  into  the  official  conduct  of  the  officers 
of  another  state.  This  court  cannot  entertain 
the  question.  It  is  within  the  reason  of  the 
cases  which  hold  that  the  courts  of  one  State 
cannot  enforce  the  penal  or  local  laws  of  an- 
other. The  performance  of  offieial  duties  im- 
posed by  the  laws  upon  the  officers  of  another 
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State  cannot  be  enforced,  or  the  omission  pun- 
ished, by  the  laws  of  this  State  ;  though  it  is 
otherwise  as  to  contracts  made  in  other  States. 
The  action  can  be  sustained  on  the  ground  of 
contract  only  ;  and  in  this  respect  the  proof  is 
deficient. 

67O*]  *Overseers  of  the  Poor  must  be  pro- 
ceeded against  like  officers  of  other  incorpora- 
tions. They  must  be  made  liable  in  their  of- 
ficial or  corporate  capacity,  or  be  charged  as 
individuals.  The  action  must  be  shaped  ac- 
cordingly, and  be  supported  by  sufficient  proof. 
For  official  neglect  or  misconduct,  they  may  be 
indicted  ;  but  they  can  never  be  prosecuted  for 
official  liabilities,  and  be  rendered  individually 
responsible  for  the  judgment,  in  their  property 
and  persons.  This  distinction  between  individ- 
ual and  official  liability  must  be  regarded;  and 
will  regulate  the  form  of  the  proceedings,  and 
the  proof  necessary  to  sustain  the  action.  The 
judgment  in  the  one  case  is  against  them  as  in- 
dividuals, and  becomes  a  lien  on  their  property; 
in  the  other  it  is  against  them  as  a  corporation, 
and  only  binds  their  corporate  property.  The 
Corporation  which  the  plaintiffs  in  error  are 
said  to  represent,  cannot  be  prosecuted  in  this 
State.  The  action  was  against  them  as  indi- 
viduals ;  and  in  that  view  the  proof  was  wholly 
insufficient  to  charge  them. 

Should  the  court,  however,  think  differently, 
and  hold  that  there  was  a  sufficient  cause  of 
action,  then  I  should  agree  with  Spencer,  Sen- 
ator, that  the  facts  should  have  been  tried  by 
a  jury ;  and  that,  for  this  purpose,  the  judg- 
ment should  be  reversed,  without  costs  on 
either  side  ;  and  that  the  cause  be  sent  to  trial 
upon  a  venire. 

The  court,  on  a  division,  being  in  favor  of  a 
total  or  general  reversal,  according  to  the  result 
of  the  opinions  delivered  by  Sanford,  Chancel- 
lor, Colden,  Senator,  and  Tallmadge,  President 
— 12  Senators  concurring  generally  with  the 
Ghancettor,  and  9  Senators  concurring  gener- 
ally with  Spencer,  Senator — the  following  rule 
was  thereupon  entered  with  the  clerk  : 

"  Counsel  having  been  heard  in  this  cause, 
and  due  deliberation  being  thereupon  had,  it  is 
ordered,  adjudged  and  decreed  that  the  judg- 
ment of  the  Supreme  Court  in  this  cause  be  re- 
versed, with  costs  to  be  taxed.  And  it  is  furth- 
er ordered  that  the  record  be  remitted,  &c." 

Cited  in— 3  Wend.,  198 ;  9  Wend.,  676 ;  8  Paige,!410 ; 
9  Barb..  264 :  60  Barb.,  71 ;  31  N.  J.  L.,  311. 


671*1  *URIAH  MARVIN  AND  LEWIS 
BENEDICT,  who  are  Irapleaded  with 
GEORGE  COOPER,  Appellant*, 

JOHN  VEDDER,  Respondent. 

Delivery  of  Money  by  Mortgagor  to  Mortgagee 
Operates  as  Payment,  whether  Indorsed  on 
Mortgage  or  Collateral  Security  or  not — Subse- 
quent Loan  of  the  Money  to  Mortgagor,  not  se- 
cured by  the  Mortgage. 

A  delivery  of  money  due  from  a  mortgagor  to  a 
mortgagee,  with  an  intention  to  pay,  operates  as  • 

NOTE.— Mortgage— Payment—  Itefunding  payment 
—Payment  flixcharyc*  the  lien,  to  the  extent  of  xuch 
pajiment.  Subsequent  refunding  of  the  money  does 
uot  restore  the  lien  as  to  third  persons.  In  con- 
nection with  above  case  of  Marvin  v.  Vedder,  con- 
sult De  LK  Vergne  v.  Evertson,  1  Paige,  181.  See, 
also,  Niagara  Bank  v.  Rosevelt,  9  Cow.,  409. 
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payment,  without  a  receipt,  or  an  indorsement  on 
the  mortgage,  or  on  the  collateral  security.  And  if 
the  moneybe  after  wards  delivered  back  by  the  mort- 
gagee to  the  mortgagor,  this  shall  be  construed 
a  loan  on  the  personal  credit  of  the  mortgagor. 
And  the  lien  by  the  mortgage,  as  to  the  sum  paid, 
cannot  be  revived  by  the  agreement  of  the  mort- 
gagor and  mortgagee,  as  to  third  persons  who  hold 
bona  Jide  incumbrances  upon  the  mortgaged  prem- 
ises. 

A  delivery  of  money  due  from  a  mortgagor  to  a 
mortgagee  is,  of  itself,  prima  facie,  evidence  of  pay- 
ment to  the  extent  of  the  sum  so  delivered,  without 
the  payment  being  indorsed,  or  a  receipt  given.  Per 
Colden,  Senator. 

When  a  debtor  advances  money  to  his  creditor, 
which  is  intended,  by  both  parties,  to  be  applied  on 
the  debt  due,  it  is  but  another  name  for  payment. 
Per  Savage,  Ch.  J. 

ON  appeal  from  the  Court  of  Chancery.  The 
respondent,  July  7,  1818,  filed  his  bill 
against  the  appellants  and  George  Cooper,  for 
the  foreclosure  of  a  mortgage  executed  by 
Cooper  to  the  respondent,  June  20,  1814,  of 
certain  lands  in  Palatine,  Montgomery  Co., 
which,  with  a  bond  us  collateral  security,  was 
conditioned  to  pay  $1,000,  on  or  before  June 
1,  1815  ;  and  $1,000,  on  or  before  June  1, 1816, 
with  interest. 

The  appellants  were  made  parties,  as  being 
creditors  of  Cooper  by  a  judgment  confessed, 
docketed  Jan.  18,  1815. 

The  main  question  was  whether  Cooper  had 
paid  the  first  installment. 

In  relation  to  this,  the  bill  charged,  that  on 
or  about  June  1,  1815,  Cooper  advanced  to  the 
respondent  $1,000,  which  was  intended,  at  the 
time  of  such  advance,  to  have  been  applied  to 
satisfy  the  first  installment  of  the  mortgage 
money  ;  but  that,  within  a  very  few  days  there- 
after, and  bef  ore  *this  sum  was  credited  [*672 
on  the  bond  and  mortgage,  Cooper  applied  to 
the  respondent  to  take  back  the  advance,  and 
for  an  extension  of  the  time  to  pay  the  first  in- 
stallment; and  that  the  respondent  thereupon 
returned  the  $1,000  to  Cooper,  and  agreed  to 
wait  for  the  first  installment  some  time  longer; 
and  until  the  respondent  should  demand  it. 

Dec.  15,  1818,  the  appellants  answered,  that 
on  or  about  June  1, 1815,  Cooper  actually  paid 
the  $1,000  to  the  respondent,  being  the  first  in- 
stallment of  principal  then  due  ;  and  that  the 
payment  was  absolute  and  unqualified  ;  that  it 
might  be  true,  that  Cooper,  a  few  days  after 
the  payment,  applied  to  the  respondent  to  get 
back  the  $1,000,  and  for  an  extension  of  time 
to  pay  the  first  installment  ;  and  that  the  re- 
spondent might  thereupon  have  returned  the 
$1,000  to  Cooper,  and  agreed  to  wait  for  the 
first  installment  some  timelonger.and  until  the 
respondent  should  demand  the  same  ;  but  the 
appellants  had  no  knowledge  of  the  facts;  and 
therefore  left  the  respondent  to  make  proof 
thereof  as  be  should  be  advised. 

On  replication  and  issue.  Edward  Burdick. 
a  witness  for  the  appellants,  examined  Aug. 
28,  1821,  testified,  that  in  Feb.  or  Mar.,  1818, 
the  respondent  stated  in  conversation  with  one 
Snell,  that  he  had  received  the  first  installment 
of  $1,000  that  had  become  due  on  the  mort- 
gage from  Cooper  ;_  but  had  not  indorsed  it  on 
the  bond  and  mortgage  ;  and  that  he  had  let 
Cooper  have  the  money  again  shortly  after 
wards.  And  again,  in"  June  or  July,  1818, 
after  Cooper  had  been  reputed  insolvent,  he 
inquired  of  the  respondent  whether  he  had  a 
prospect  of  getting  the  $1,000  he  had  let  Coop- 
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er  have  ?  The  respondent  replied  that  the 
money  had  been  in  his  house  but  about  three 
davs  when  Cooper  got  it  again  ;  and  that  he 
thought  the  mortgage  stood  good  for  the  whole. 
Witness  had  heard  the  respondent  say  he  had 
reloaned  the  $1,000,  being  the  first  installment 
due  on  the  bond  and  mortgage,  to  Cooper;  that 
he  was  to  have  had  the  payment  indorsed  on 
the  mortgage  ;  and  intended  to  get  Jacob  Snell 
to  make  the  indorsement ;  but  the  indorsement 
673*]  was  *not  made  when  Cooper  called 
for  the  money  ;  and  then  he  did  not  have  it 
made. 

Jacob  Snell,  a  witness  for  the  appellants,  ex- 
amined Sept.  6,  1821,  testified  that  about  4 
years  ago  he  heard  the  respondent  admit  that 
he  had  received  $1,000  of  Cooper  ;  but  that  in 
a  few  days  Cooper  got  it  from  him  again  ;  and 
the  witness  understood  that  the  money  was  re- 
ceived on  the  mortgage  ;  because  the  respond- 
ent remarked,  at  the  time,  that  it  had  not  been 
indorsed  on  the  mortgage. 

The  mortgage  and  bond  being  produced,  on 
the  former  there  was  no  indorsement ;  but  on 
the  bond  were  indorsed  payment  as  follows  : 
Interest  in  full  to  June  1.  1816  ;  and  Aug.  17, 
1816,  $200;  June  20,  1817,  $500  (paid  by  Bene- 
dict, one  of  the  appellants);  Oct.— 1817,  $120. 

Frederick  I.  Dockstader,  a  witness  for  the 
respondent,  examined  Jan.  30,  1821,  testified, 
that  the  latter  part  of  Dec.  1818,  he  heard  the 
respondent  ask  Benedict  ,one  of  the  appellants, 
to  let  him  have  $500,  on  the  mortgage  of 
Cooper.  Bendict  said  this  was  inconvenient  at 
the  time  ;  but  he  would  pay  that  sum  to  the 
respondent  in  two  or  three  months.  At  the 
same  time  he  told  the  respondent  he  was  safe  ; 
for  Cooper  had  sufficient  property  to  pay  double 
the  sum  he  owed  the  respondent. 

Harman  Vedder,  a  witness  for  the  respondent, 
examined  Jan.  3,  1821,  testified,  that  in  the 
latter  part  of  July,  1815,  in  the  witness'  field, 
Cooper  requested  the  respondent  to  let  him 
keep  the  first  installment  of  $1,000,  due  on  the 
mortgage ;  and  gave  as  a  reason  that  the  re- 
spondent did  not  want  the  money  ;  if  he  kept 
it,  would  have  to  put  it  out  in  small  sums,  &c. ; 
that  the  money  was  safe  ;  and  the  security  bet- 
ter at  that  time  than  when  it  was  taken.  The 
respondent  told  Cooper  he  might  retain  the  first 
installment  if  he  would  pay  the  interest  then 
due  upon  that  installment ;  that  if  he  would 
call  in  the  evening  at  the  respondent's  dwelling 
house,  they  would  then  arrange  the  business, 
so  as  to  let  Cooper  retain  the  $1,000,  to  which 
Cooper  assented. 

May  5,  1823,  the  late  Chancellor  Kent  made  a 
decree.declaring  that  the  $1 ,000,admitted  in  the 
bill  to  have  been  advanced,  and  stated  in  the 
674*]  answer  to  have  been  *paid,  &c.,  were 
not  paid  to,  received  or  applied  by  the  respond- 
ent, as  a  payment  on  the  bond  and  mortgage; 
but  were  merely  deposited  by  Cooper  with  the 
respondent  for  a  short  time  ;  and  taken  back 
at  the  request  of  Cooper,  with  the  consent  of  the 
complainant,  without  being  intended,  or  under- 
stood by  either  party  to  be  taken  and  applied 
as  such  payment.  He,  therefore,  decreed  a 
reference  to  a  master,  to  take  an  account  upon 
this  principle,  and  a  sale,  &c. 

From  this  decree  Marvin  &  Benedict  appealed 
to  this  court. 

KENT,  late  Chancellor,  assigned  no  reasons 
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for  the  decree  beyond  the  above,  which  were 
contained  in  the  decree  itself. 

Mr.  J.  V.  Henry,  for  the  appellants. 

Mr.  'H.  Bleecker,  for  the  respondent. 

SAVAGE,  Ch.  J.,  after  entering  at  large  into 
the  facts.  There  is  no  question  of  law  in  dis- 
pute ;  and  but  one  of  fact — and  that  seems  to- 
me to  have  been  virtually  conceded  by  the  re- 
spondent in  his  bill.  He  admits  the  money  was 
advanced  to  him,  and  was  to  have  been  applied 
on  the  mortgage.  Now,  when  a  debtor  ad- 
vances money  to  his  creditor,  which  is  intend- 
ed to  be  applied  upon  the  debt  due,  and  is  so- 
received  by  the  creditor,  it  is  but  another  name 
for  payment.  An  advance  presupposes  that 
the  money  is  not  payable  at  the  time  ;  but  in 
this  case  it  was  due.  The  idea  of  a  deposit, 
under  such  circumstances,  seems  to  me  extra- 
ordinary. The  only  answer  to  the  admission 
on  the  record,  and  the  declarations  made  to 
Burdick  and  Snell,  is  a  promise  to  pay  $500- 
on  the  mortgage,  made  under  a  belief,  as  it  ap- 
pears that  Cooper  had  property  sufficient  to 
pay  the  whole  demand.  This  proves  nothing 
as  to  the  fact  in  dispute. 

The  money  was  clearly  delivered  in  payment; 
and  afterwards  reloaned  ;  and  however  just  it 
may  be,  that  the  lien  should  be  revived  as  be- 
tween mortgagor  and  mortgagee,  the  bona  fide 
creditors  of  the  mortgagor  ought  not  to  lose 
the  benefit  of  their  security,  by  the  indulgence 
or  negligence  of  the  mortgagee. 

*I  am  clearly  of  opinion  that  the  de-  [*675 
cree  of  His  Honor,  the  late  Chancellor,  be  re- 
versed. 

SUTHERLAND,  J.,  concurred. 

WOODWORTH,  J.,  not  having  heard  the  argu- 
ment, gave  no  opinion. 

COLDEN,  Senator,  delivered  his  opinion,  sub- 
stantially as  follows  :  I  should  entirely  concur 
in  the  decree  of  the  late  Chancellor,  could  I 
agree  with  him  as  to  the  proofs,  that  the  $1,000 
was  not  received  or  applied  by  Vedder  as  pay- 
ment, but  merely  deposited  for  a  short  time, 
and  taken  back  by  Cooper  with  Vedder's  con- 
sent. 

The  C hancellor  mustbe  understood  to  speak 
of  the  time  when  Vedder  received  the  money  ; 
and,  unquestionably,  we  must  refer  to  that  time- 
for  the  character  of  the  transaction.  If  the 
$1,000  were  given  to  Vedder,  and  received  by 
him  as  an  absolute  payment  in  the  first  instance, 
it  is  of  no  consequence  whether  it  was  after- 
wards taken  back  by  Cooper,  with  Vedder's 
consent ;.  or  whether  they,  or  either  of  them, 
when  it  was  so  taken  back,  intended  and  under- 
stood that  it  should  not  be  applied  as  a  pay- 
ment. 

[Here  Mr.  C.  examined  the  pleadings  and 
evidence.]  I  cannot  find  a  single  word  that 
appears  to  me  to  warrant  the  conclusion  that 
the  money  was  deposited,  for  a  short  time,  and 
not  received  by  Vedder  as  a  payment.  On  the 
contrary,  the  proofs,  arising  either  from  the- 
pleadings  or  the  examinations,  appear  to  me  to- 
be  full  and  positive,  that  neither  of  the  parties 
had  any  other  idea  than  that  the  payment  was 
absolute.  The  respondent's  bill  does  not  pre- 
tend that  he  received  the  money  as  a  deposit ; 
and  the  answer  expressly  and  unequivocally  de- 
nies that  it  was  so  received,  and  insists  upon  a 
payment. 

independent  of  all  testimony,  how  can  we- 
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suppose  that  the  $1,000  were  intended  by 
Cooper,  or  considered  by  Vedder  as  a  deposit. 
The  amount  was  due  at  the  time  ;  and  unless 
an  agreement  between  the  parties  that  it  should 
be  considered  a  deposit,  be.  expressly  proved, 
we  must  consider  it  a  payment.  It  is  very  dif- 
676*]  flcult  to  suppose  *that  any  good  and 
honest  reason  should  have  existed  why  this 
money  should  have  been  held  by  Vedder  as  a 
deposit.  If  there  was,  in  truth,  any  motive  for 
leaving  it  in  his  hands,  for  any  purpose  other 
than  that  of  payment,  it  was  incumbent  on  the 
respondent  to  have  shown  this. 

Then  the  question  which  presents  itself  for 
our  decision  is,  whether  a  mortgagee,  who  re- 
ceives a  payment  on  his  mortgage,  by  which 
his  lien  on-  the  mortgaged  premises  is  dimin- 
ished to  the  amount  of  the  payment,  can,  at 
any  time  afterwards,  at  his  pleasure,  revive 
his  lien  for  the  previous  amount,  by  a  reloan 
to  the  mortgagor,  to  the  prejudice  of  a  bona  Ode 
incumbrancer,  whose  incumbrance  is  subse- 
quent to  the  mortgage,  but  prior  to  the  reloan. 

I  think  a  mortgagee  has  no  power  to  do  this; 
and  I  understand  the  late  Chancellor  to  be  of 
the  same  opinion.  He  assumes  the  fact  that 
the  $1,000  was  intended  by  the  parties  merely 
as  a  deposit,  while,  as  it  appears  to  me,  it  is 
very  fully  proved  to  have  been  an  absolute 
payment. 

There  seems  to  me  no  doubt,  therefore,  as  to 
the  law  ;  and  so  far  were  the  counsel  for  the 
respective  parties  agreed  on  this  subject,  that 
not  a  single  authority  was  cited,  at  the  bar,  on 
either  side. 

If  Vedder  was  at  liberty  to  re-establish  his 
lien  by  giving  back  the  money  to  the  mort- 
gagor at  the  end  of  two  or  three  days,  he  might 
have  done  so  at  the  end  of  two  or  three  years. 
This  would  hardly  be  contended  ;  and  yet  I 
cannot  perceive  that  the  lapse  of  more  or  less 
time  could  make  any  difference  as  to  the  prin- 
ciple ;  nor  can  it  make  any  difference  whether 
the  receipt  of  the  money  was  indorsed,  or  not. 

I  shall  forbear,  at  this  time,  and  on  future 
occasions,  to  repeat  expressions  of  the  feelings 
of  respect  and  deference,  with  which  I  differ 
from  the  late  Chancellor.  No  man  more  high- 
ly appreciates  his  learning  and  abilities  than  I 
do.  But  these  are  sentiments  to  which  I  am 
not  at  liberty,  in  my  present  situation,  to  sac- 
rifice the  convictions  of  my  understanding. 
But  in  this  case  I  have  the  less  reluctance  in 
giving  an  opinion  in  opposition  to  the  decree  ; 
because,  in 'doing  so,  I  do  not  differ  from  the 
court  below  on  any  law  point.  The  case  turns 
entirely  upon  the  proofs  ;  and  requires  but 
677*]  *very  humble  talents  to  examine  these 
with  an  attention  which  a  press  of  business  or 
other  causes,  might  have  rendered  it  impossible 
for  the  Chancellor  to  bestow. 

My  opinion  is,  that  the  Chancellor's  decree  be 
reversed;  and  that  the  record  be  remitted,  with 
instructions  that  the  court  below  shall  permit 
the  appellants  to  redeem  on  payment  of  what 
may  be  due,  after  crediting  the  $1,000  as  paid 
on  the  first  of  June.  1815;  and  that  they  be  al- 
lowed their  costs. 

Bowman,  Brayton,  Burrowt,  Clarke.  Cramer, 
Dudley,  EUmeorth,  Gardiner,  Greenly,  Haight, 
Keyes,  M'Intyre,  Morgan  and  Wilkeson,  Sena- 
tors, concurred  in  the  result  of  the  opinions  de 
livered  by  the  Chiej 'Justice, and  Golden,  Senator. 
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For  affirmance — Earll,  Lefferts,  Lynde,  Mai- 
lory,  M'Midiael,  Redfield,  Wooster  and  Wright, 
/Senators. 

A  majority  being  for  a  reversal,  it  was.there- 
upon,  ordered,  adjudged  and  decreed  that  the 
decree  of  the  late  Chancellor  should  be  and  the 
same  was  thereby  reversed.  And  it  was  fur- 
ther ordered,  adjudged  and  decreed  that  the 
appellant  should  be  permitted  to  redeem  the 
mortgaged  premises,  upon  payment  of  what 
was  due  to  the  respondent,  for  principal  and 
interest,  on  the  12th  day  of  November,  1819, 
giving  credit  for  the  sum  of  $1.000,  mentioned 
in  the  decree,  and  upon  payment  of  the  re- 
spondent's costs  in  the  court  below,  until  the 
coming  in  of  the  appellants'  answer.  And  fur- 
ther, that  the  respondent  should  pay  to  the  ap- 
pellants their  costs  in  the  said  court.to  be  taxed, 
subsequent  to  the  filing  of  their  answer  ;  and 
that  the  record,  &c.,  should  be  remitted,  &c. 

Cited  in— 1  Wend.,  438 ;  1  Paige,  183 ;  1  Sandf .  Ch._ 
388 ;  2  Lans.,  380 ;  6  Barb.,  33 ;  12  Barb.,  583 ;  34  Barb,  v 
543 ;  36  Barb.,  531 :  38  Barb.,  428 :  43  How.  Pr.,  89 ;  11 
Abb.  N.  S.,  198:  39  Wis.,  650;  19  Am.  Dec..  412  (I  Paige, 
ch.,  181). 


*EBEN  WARREN  AND  JAMES  R.   [*67& 
NORTON,  Plaintiffs  in  Error, 

ORMUS  DOOLITTLE   AND  RUBEN  DOO- 
LITTLE, JR.,  Defendants  in  Error. 

Act  Concerning  Distresses,  Rents  and  Renewal  of 
Leases — Recovery  of  only  one  Penalty,  Against 
Two  or  More  Jointly — Damages — Pleading. 

An  action,  upon  the  14th  section  of  the  Statute 
concerning  Distresses,  Rente  and  the  Renewal  of 
Leases,  1  R.  L..  437, 438,  for  aiding  and  assisting  a  ten- 
ant to  remove  goods  from  the  demised  premises. 
&c.,  lies  against  two  or  more  jointly,  the  offense  be- 
ing in  its  nature  one  and  inseparable.  But  only  one 
penalty  follows,  and  is  imposed  on  all  the  defend- 
ants ;  not  on  each  and  every  of  them. 

Where  a  statute  declares  that  "any  person  "  do- 
ing a  certain  act  offends,  and  that  every  person  so- 
offending  shall  forfeit  and  pay,  &c.,  it  depends  on 
the  nature  of  the  offense,  as  being  entire  or  several,, 
whether  several  persons  jointly  and  simultaneously 
committing  it  are  to  be  subjected,  the  whole  to  but 
one  penalty,  or  each  to  the  whole  penalty. 

Where  a  statute  gives  double  the  value  of  goods, 
by  way  of  penalty,  to  be  recovered  in  debt,  the  jury 
may  find  the  value  of  the  goods,  and  the  court  double- 
the  value  in  their  judgment ;  and  it  is  sufficient  that 
the  verdict  say  the  value  of  the  goods.  This  shall  be 
intended  the  single,  not  the  double  value ;  and  the 
verdict  need  not  say  single  value,  in  terms. 

In  such  case,  if  the  declaration  claim  a  certain 
sura,  in  conclusion  referring  to  the  statute  by  its 
title  and  date,  or  generally,  "  contrary  to  the  form 
of  the  statute,  &c.  .  and  the  jury  find  the  value;  this 
is  sufficiently  specific,  to  warrant  the  court  in  doub- 
ling the  value. 

It  is  not  necessary  in  actions  of  debt  for  penalties 
of  uncertain  amounts,  depending,  for  instance,  on 
the  value  of  goods,  that  the  plaintiff  should  recover 
the  precise  amount  laid  in  the  declaration. 

Under  the  Statute,  1  R.  L.,  437,  438,  the  landlord 
can  recover  but  one  penalty  either  in  a  Joint  or 
separate  action  against  several  persons  jointly  con- 
cerned in  aiding,  &c.,  to  carry  away  the  goods-  Per 
Colden,  Senator. 

The  practice  of  the  courts  of  law,  in  doubling  or 
trebling  damages,or  value,  upon  statutes,on  verdict, 
finding  single  damages  or  value,  approved.  Per  San- 
ford,  Chancellor,  and  Colden,  Senator. 

Citations— Cro.  Eliz..  480 :  Moore,  453 ;  Noy..  52.  62  ; 
Cowp.,  BIO  ;  8  Geo.  1,  ch.  18.  sec.  25  ;  1  &  2  Ph.  &  Mar., 
ch.  12:8  Johns.,  345;  Act,  April.  5,  1813;!  H.  HI.,  149; 
1  Gall..  26;  2  East.  570. 

N  ERROR  to  Supreme  Court.     The  action 
was  debt,  originally  brought  by  the  defend- 
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ants,  against  the  plaintiffs  in  error.in  the  Court 
of  C.P.  of  the  County  of  Washington,  in  March 
Term.  1817. 

The  declaration  was  in  debt  for  $100  ;  for 
that  whereas  the  plaintiffs  below,  being  seised, 
<fcc.,  of  a  lot  in  Hampton,  Washington  Co.,  de- 
mised it  to  Leeland,  for  one  year,  at  $35  rent, 
O79*]  *who  entered  and  held  till  the  rent  was 
due;  when  divers  goods  and  chattels,  to  wit:  one 
<fcc.,  of  the  value  of  &c.  (setting  forth  the  goods 
and  their  value), amounting  in  the  whole  to  the 
value  of  $100,  then  being  on  the  demised  prem- 
ises, Leehind  and  the  defendants,  well  know- 
ing the  premises,  and  intending  to  cheat  and  de- 
fraud the  plaintiffs  of  the  rent.and  prevent  them 
from  distraining  the  goods,  &c.,  the  defend- 
ants willfully  and  knowingly  did  aid  and  assist 
Leeland,  being  tenant,  &c.,  in  conveying  and 
carrying  off  the  demised  premises,  the  goods 
and  chattels  specified,  leaving  the  $35  rent  un- 
paid, contrary  to  the  statute  in  such  case  made 
and  provided.  And  the  plaintiffs  averred,  that 
neither  when  the  rent  became  due,  nor  after- 
wards, «fec.,  were  there  goods  and  chattels  on 
the  demised  premises,  sufficient  to  have  satis- 
fied the  rent  by  distress,  or  any  part  thereof, 
&c.,  whereby  an  action  had  accrued,  &c.,  to 
demand  and  have  of  the  defendants  the  $100 
demanded,  according  to  the  form  of  the  statute 
in  such  case  made  and  provided,  entitled  "An 
Art  concerning  Distresses,  Rents  and  the  Re- 
newal of  Leases,"  passed  Apr.  5,  1813.  Never- 
theless, &c. 

There  was  a  second  count  to  the  same  effect, 
in  substance  for  the  purpose  of  the  several  ques- 
tions raised  in  this  court.  But  it  concluded 
"contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided;"  without  referring  to 
any  statute  more  particularly.  Plea,  nil  de-bent. 

The  cause  was  continued  on  the  record  to 
March  Term,  1818,  when  it  was  tried;  and  the 
jury  found  a  general  verdict  upon  the  whole 
declaration,  that  the  defendants  were  guilty  of 
the  premises  in  manner  and  form,  &c. ,  and  they 
also  found  that  the  value  of  the  goods  and  chat- 
tels conveyed  away  was  $29;  whereupon,  upon 
the  prayer  of  the  plaintiffs,  the  C.P.  gave  judg- 
ment for  them  to  $58,  double  the  value  found 
by  the  jury,  and  the  costs. 

Error  was  brought  by  Warren  &  Norton  to 
the  Supreme  Court,  who,  in  May  Term,  1820, 
affirmed  the  judgment. 

A  bill  of  exceptions  was  taken  in  the  C.  P.: 
but  as  this  court  were  of  opiaion  that  it  pre- 
sented no  point  of  law,  upon  the  merits,  I  do 
not  set  it  forth. 

68O*]  *Mr.  J.  Crary,  for  the  plaintiffs,  in 
error,  said  the  offense  for  which  the  action  was 
brought,  was  created  by  statute.  (1  R.  L.,  437, 
438,  sec.  14.)  By  that  statute, the  offense  is  laid 
on  "any  person  so  offending,"  not  persons,  and 
the  suit  should  not  have  been  brought  against 
two.  The  offense  of  one  is  not  the  offense  of 
another.  Barnard  v.  Oostling,  4  Bos.  &  P.,  245; 
Esp.  on  Pen.  Act.,  69,  S.  C.;  Bex  v.  Clarke, 
Oowp.,  610. 

The  penalty,  that  is  double  the  value  of  the 
goods,  is  not  claimed  in  the  declaration.  (7 
Wentw.  PI.,  161, 162;  Esp.  Pen.  Act.,  118, 119; 
Bull.  N.  P..  196.) 

The  Court  of  C.  P.  did  not  give  judgment  on 
the  verdict,  which  was  $29,  but  for  $58  ;  on 
the  ground  that  they  had  a  right  to  double  the 


value  found  by  the  jury.  They  had  *io  right 
to  do  this.  Enough  did  not  appear  upon  the 
record  to  warrant  it  ;  which  is  essential,  ac- 
cording to  Newcomb  v.  Butterfield,  8  Johns., 
342,  a  reference  to  the  statute  generally,  is  no 
guide.  The  particular  section  should  be  men- 
tioned. It  is  settled  in  England,  that  the  court 
cannot  alter  the  verdict.  Spencer  v.  Ooter,  1  H. 
Bl.,  78;  Jackson  v.  Williamson,  2  T.  R.,  281. 
The  declaration  should  have  claimed  double 
the  value  expressly.  Not  having  done  so,  the 
plaintiffs  below  could  not  avail  themselves  of 
the  statute.  Essential  matter,  not  averred,  can- 
not be  proved.  Lane  v.  Hitchcock,  14  Johns., 
218.  The  title  of  the  plaintiffs  below,  as  set  out, 
was  defective,  and  is  not  cured  by  the  verdict. 
(1  Saund.,  228  c,  note  1). 

Mr.  8.  M.  Hopkins,  for  the  defendants  in  er- 
ror, said  the  question  of  joinder  depended  upon 
the  nature  of  the  offense.  If  it  was  such  as 
could  be  committed  jointly,  the  action  lay 
against  more  than  one  ;  otherwise,  if  that  was 
impossible.  A  joining,  in  such  an  offense  as  is 
here  charged,  is  not  only  possible,  but  extreme- 
ly natural.  The  double  value  can  be  recovered 
but  once.  The  result  of  all  the  cases  is  that 
where  the  act  punished  is,  in  its  nature,  neces- 
sarily confined  to  one  there  the  action  must  be 
several.  It  can  be  committed  by  one  only,  and 
the  action  must  be  confined  to  him,  otherwise, 
if  many  may  be  concerned.  Rex  v.  Bleasdale, 
*4T.  R.,  809;  Partridge  v.  Naylor,  [*681 
Cro.  Eliz.,  480  ;  Moore,  453,  S.  C.;  Noy,  52,  S. 
C.,  Id.,  62,  S.  C.,  by  the  title  of  Patridge  v. 
Emson;  Hardyman  and  Whitaker,  2  East,  573, 
note  a  ;  Collins  v.  Morgan,  1  H.  Bl.,  244  :  Rex 
v.  Clark,  et  al,  1  Cowp.,  610. 

It  is  not  necessary  that  the  declaration  should , 
in  terms,  claim  double  the  value.  It  is  enough 
that  it  define  the  offense  and  claim  a  round 
sum,  sufficient  to  cover  the  double  value.  In 
debt  for  the  value  of  goods  upon  a  statute,  it  is 
impossible  to  fix  the  precise  worth  of  them  in 
pleading  and.  therefore,  it  is  never  required. 
Pembertonv.  Shelton,  Cro.  Jac.,  498. 

The  jury  find  the  value  expressly  ;  and  it  is 
well  settled,  that  where  this  is  done,  the  court 
may  double  it.  The  principle  of  the  cases  al- 
lowing damages  to  be  doubled  or  trebled  by 
the  court,  applies  to  a  penalty. 

SANFORD,  Chancellor,  after  stating  the  case, 
delivered  his  opinion  to  the  following  effect : 
The  first  point  made  by  the  plaintiffs  in  error 
is.  that  the  action  will  not  lie  against  two  de- 
fendants jointly.  1  cannot  recognize  this  objec- 
tion. The  words  of  the  statute  in  question  are, 
"if  any  person  shall  willfully  and  knowingly  aid 
or  assist  any  such  tenant  or  lessee  in  such  con- 
veying away  or  carrying  off  any  part  of  his 
goods  or  chattels,  or  in  concealing  the  same, 
every  person  so  offending,  shall  forfeit  and  pay, 
&c.,  double  the  value  of  the  goods  by  him 
carried  off,  or  concealed,  as  aforesaid,  to  be  re- 
covered by  an  action  of  debt,"  &c.  I  cannot 
bring  myself  to  doubt,  that  where  two  or  more 
persons  concur  in  the  act  of  conveying  away  or 
concealing  the  goods,  but  one  penalty  attaches; 
and  they  may  be  sued  jointly.  I  understand 
the  rule  to  be,  that  where  the  offense  is,  in  its 
nature,  one  and  entire,  the  penalty  is  one.  Sev- 
eral penalties  cannot  be  imposed  upon  the  sev- 
eral offenders.  This  is  so  in  the  nature  of 
things,  and  is  abundantly  settled  by  authority. 
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The  true  inquiry  is,  can  the  single  offense  cre- 
ated by  the  act  be  committed  by  several  per- 
sons ?  If  this  question  may  be  answered  in 
the  affirmative,  though  the  offense  is,  in  fact, 
committed  by  several,  but  one  penalty  follows; 
O82*J  and  it  may  *be  recovered  by  a  single 
action,  against  all  the  offenders  jointly.  The 
offense  is  then,  in  its  nature,  single  and  cannot 
be  severed.  This  is  the  ancient  and  well  estab- 
lished distinction.  It  never  has  been  questioned 
with  success,  since  the  leading  case  of  Patridge 
v.  Naylor,  in  38  Eliz.,  on  error  in  the  K.  B., 
which  is  reported  in  several  books  cited  at  the 
bar.  By  consulting  the  report  in  Cro.  Eliz., 
480.  and  F.  Moore,  453.  it  will  be  found  fully 
to  the  point.  The  action  was  in  C.  B.  upon 
the  1  and  2  Ph.  &  M.,  ch.  12,  against  three, 
for  impounding  a  distress  in  several  pounds, 
in  three  several  hundreds.  The  case  was,  that 
three  distrained  a  flock  of  sheep  ;  and  sever- 
ally impounded  them  in  three  several  pounds 
in  several  hundreds.  The  clause  of  the  statute 
in  question  is  set  forth  in  Moore,  verbatim.  It 
was,  that  no  cattle  taken  by  distress  at  one 
time,  should  be  impounded  in  several  places, 
upon  pain  that  every  person  offending  con- 
trary to  the  Act.  should  forfeit  to  the  party 
greived  £5  and  treble  damages.  Upon  a  ver- 
dict of  guilty,  damages  were  assessed  by  the 
jury,  at  40s.  -,  and  judgment  entered  that  every 
of  the  defendants  should  forfeit  £5,  and  the 
treble  of  40*.  It  was  assigned  for  error,  that 
there  should  have  been  but  one  £5  against  all; 
and  one  trebling  of  the  40s.  against  all ;  for  it 
was  but  one  distress,  and  one  offense,  in  them 
all,  against  the  statute.  After  several  argu- 
ments, the  K.  B.  held  the  judgment  to  be  er- 
roneous ;  and  the  following  pertinent  reasons 
were  given  by  the  court,  according  to  the  re- 
port in  Moore  ;  because  the  words  "every  per- 
son offending"  did  not  refer  to  severafty  of 
persons,  but  offenses  :  and  because  all  three 
offended  in  a  joint  fact,  they  should  forfeit  but 
one  £5. 

Rex  v.  Clark,  Cowp.,  610,  illustrates  the 
other  side  of  the  question.  An  information 
was  filed  against  three  persons,  upon  the  Stat- 
ute, 8  Geo.  I.,  ch.  18,  ;sec.  25,  for  assaulting 
and  resisting  certain  custom-house  officers,  con- 
cluding that  by  reason  thereof,  they  had  sev- 
erally forfeited  £40  a  piece.  There  was  a  sec- 
ond count  for  a  rescue,  which  concluded  in 
the  same  manner.  Upon  not  guilt  pleaded,  the 
jury  found  the  defendants  severally  guilty. 
<S83*1  There  was  a  motion  in  arrest,  *on  this 
ground.  The  motion  was  denied  ;  but  the 
Court  of  K.  B.  and  Ld.  Mansfield  at  their  head, 
recognize  the  case  of  Patridge  v.  Naylor.  Ld. 
Mansfield  states  the  distinction  which  runs 
through  the  cases.  He  says,  "where  the  of- 
fense is,  in  its  nature,  single,  and  cannot  be 
severed,  there  the  penalty  shall  be  single  ;  be- 
cause, though  several  persons  may  join  in  com- 
mitting it,  it  still  constitutes  but  one  offense. 
But  where  the  offense  is,  in  its  nature,  several, 
and  where  every  person  concerned  may  be  sep- 
arately guilty  of  it,  there  each  offender  is  sep- 
arately liable  to  the  penalty;  because  the  crime 
of  each  is  distinct  from  the  offense  of  the  oth- 
ers ;  and  each  is  punishable  for  his  own  crime. 
For  instance;  the  offense  created  by  the  1  &  2 
Ph.  &  M. ,  ch.  12,  is,  the  impounding  a  distress 
in  the  wrong  place.  One,  two,  three  or  four 
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may  impound  it  wrongfully.  It  is  but  one  act 
of  impounding.  It  cannot  be  severed.  It  is 
but  one  offense,  and  therefore,  shall  be  satis- 
fied by  one  forfeiture.  So  under  the  Statute  5 
Anne,  ch.  14,  for  the  preservation  of  game ; 
killing  a  hare  is  but  one  offense  in  its  nature, 
whether  one  or  twenty  kill  it ;  it  cannot  be 
killed  more  than  once.  If  partridges  are  net- 
ted by  night,  two,  three  or  more  may  draw  the 
net,  but  still  it  constitutes  but  one  offense.  But 
this  statute  relates  to  an  offense  in  its  nature 
several ;  a  several  offense  at  common  law ;  and 
the  statute  adds  a  further  sanction  against  that, 
which  each  man  must  commit  severally.  One 
may  resist,  another  molest,  another  run  away 
with  the  goods  ;  one  may  break  the  officer's 
arm  ;  another  put  out  his  eye.  All  these  are 
distinct  acts  ;  and  every  one's  effense  is  entire 
and  complete  in  its  nature.  Therefore,  each 
person  is  liable  to  the  penalty  for  his  own  sep- 
arate offense. 

Now  here,  two  several  persons  are  implicat- 
ed, by  this  verdict,  in  the  fact  or  offense  of 
jointly  and  simultaneously  carrying  off  the 
goods.  The  injury  resulting  therefrom  is,  in 
its  nature,  single  and  inseparable,  as  much  so 
as  the  impounding  a  distress  in  several  places, 
killing  a  hare  or  netting  a  partridge  ;  though 
the  defendants  contributed  to  that  result  by 
different  acts.  Being  governed,  therefore,  by 
the  nature  of  the  offense,  as  I  think  we  must 
be,  upon  unquestionable  *authority,  [*684- 
there  cannot  be  a  doubt  that  the  action  was. 
in  this  instance,  well  brought  against  both  of 
the  defendants  below. 

Another  objection  is,  to  the  form  in  which 
the  sum  found  by  the  jury  was  doubled.  It 
cannot  be  pretended  that  this  should  not  have 
been  doubled  in  some  form.  In  principle  it  is 
wholly  immaterial,  whether  it  be  done  by  the 
court  or  jury.  The  practice,  in  similar  cases, 
seems  to  be  well  settled.  Where  double  or 
treble  value  is  given  in  damages  by  statute, the 
courts  are  in  the  habit  of  instructing  the  jury 
to  find  the  single  value,  and  afterwards  doub- 
ling or  trebling  that  value  by  judgment.  The 
whole  matter  is  thus  fairly  spread  upon  the 
record,  and  I  can  conceive  no  objection  to  this 
course. 

The  facts  constituting  the  offense  were  set 
forth  with  sufficient  precision  to  show  a  viola- 
tion of  the  statute,  which  is  expressly  referred 
to  by  the  declaration.  There  was,  therefore, 
no  want  of  authority,  upon  the  record,  for 
awarding  the  double  value. 

The  Chancellor  also  examined  the  objections 
made  upon  the  bill  of  exceptions,  which  he 
considered  untenable  ;  and  concluded  that  the 
judgment  should  be  affirmed. 

Golden,  Senator,  after  considering,  and  ex- 
pressing his  opinion  against  the  objections 
raised  upon  the  bill  of  exceptions.  It  is  con- 
tended that  there  is  error  in  the  judgment,  be- 
cause it  is  against  two  defendants  ;  whereas, 
the  statute  is  in  the  singular,  and  applies  to  one 
person  only  ;  its  words  being,  "if  any  person" 
shall  aid  a  tenant,  &c. 

We  must  interpret  this  statute  according  to 
its  obvious  meaning.  It  undoubtedly  intended 
that  all  persons  who  should  assist  a  tenant  to 
defraud  his  landlord  should  be  punished.  It  is 
not  unusual  in  enactments  of  this  kind  to  use 
the  singular  number,  not  in  a  numerical  sense, 
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but  as  designating  a  whole  species.  So  in  the 
deealogue,  we  are  commanded  not  to  covet  our 
neighbor's  wife,  or  his  ox,  or  his  ass,  or  his 
house.  It  has  never  been  thought,  I  believe, 
that  this  precept  was  confined  to  one  of  these 
objects ;  and  that  if  our  neighbor  has  two 
wives,  two  oxen,  two  asses,  or  two  houses,  we 
685*]  *may  covet  one  of  them.  We  must 
read  the  statute, in  my  opinion, as  if  it  had  said, 
"all  persons"  who  shall  unlawfully  assist  a  ten- 
ant to  remove  his  goods,  shall  pay  to  the  land- 
lord double  the  value. 

Then  the  question  is,  whether  the  defendants, 
having  been  engaged  in  the  same  prohibited 
act,  are  each  liable  for  the  whole  penalty  in 
separate  actions  ;  or  whether  they  are  jointly 
liable  for  a  single  penalty  in  one  action.  It  is 
very  certain  that  the  statute  will  permit  the 
landlord  to  recover  the  double  value  of  the 
goods  but  once;  so  that  unless  those  who  were 
concerned  in  the  transgression, and  were  equal- 
ly guilty,  are  jointly  liable,  but  one  of  them  can 
be  punished.  This  we  cannot  presume  was  Jhe 
intent  of  the  Legislature.  We  should  not  give 
the  statute  a  construction  which  would  be  so 
at  variance  with  common  sense  and  common 
justice.  If  an  authority  be  necessary  to  show 
that  this  objection  to  the  judgment  ought  not 
to  prevail,  it  will  be  found  in  the  case  of  Bar- 
nard v.  Goatling,  2  East,  570,  in  which  the 
English  court  decided  that  upon  their  statute, 
which  prohibits  an  unqualified  person  from 
using  a  greyhound,  under  a  penalty  of  £5,  two 
might  be  convicted  in  one  penalty,  though  they 
could  not  each  be  charged  with  £5  for  the 
same  act. 

This  objection  comes  rather  awkardly  from 
the  defendants  below,  because  it  is  insisting  on 
an  error,  which  if  it  be  one,  is  in  their  favor. 
Each  insists  that  the  judgment  ought  to  be  re- 
versed, because  he  has  been  rendered  liable  for 
the  penalty,  together  with  his  co-defendant ; 
whereas,  each  should  be  charged,  as  they  con- 
tend, with  the  whole  of  the  double  value  of  the 
goods.  I  think  the  case  will  not  permit  us  to 
indulge  the  plaintiffs  in  error  by  pronouncing 
that  they  are  liable  so  far  beyond  the  present 
recovery. 

It  is  insisted  that  the  action  is  wrong, because 
it  is  not  for  the  double  value,  and  that  nothing 
is  said  of  the  double  value  in  the  declaration. 

I  do  not  think  this  is  so.  The  action  is  in  a 
plea  of  debt  for  $100.  The  first  count  con 
eludes  with  an  averment  that  "an  action  had 
686*]  accrued  to  the  plaintiffs  to  *have  from 
the  defendants  the  said  sum  of  $100,  accord- 
ing to  the  form  of  the  statute  in  such  case 
made  and  provided, entitled  An  Act  concerning 
Distresses,  Rents  and  the  Renewal  of  Leases, 
passed  Apr.  5,  1813 ; "  and  the  second  count 
avers  that  the  defendants  below  assisted  the 
tenant  to  remove  his  goods,  "  contrary  to  the 
form  of  the  statute  in  such  case  made  and  pro- 
vided." In  the  case  of  Newcomb  v.  Butterfield, 
8  Johns.,  345,  in  which  the  plaintiff  attempted 
to  recover  treble  damages  for  a  trespass,  the 
Supreme  Court  say,  "the  declaration  should 
refer  to  the  act,  so  that  the  defendant  may  be 
apprised  of  the  extent  of  the  demand."  In  the 
case  we  are  now  considering,  the  declaration 
does;  as  we  have  seen,  refer  to  the  statute  very 
particularly.  It  gave  the  parties  and  the  court 
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sufficiently  to  understand  that  the  action  wa& 
for  the  double  value.  The  declaration  states 
the  value  of  the  goods,  and  the  jury  has  found 
that  they  were  worth  $29;  which,  when  doubled, 
is  $58,  for  which  the  judgment  is  rendered. 

The  plaintiffs  below  do  not  recover  more 
than  they  have  demanded.  In  actions  for  pen- 
alties, wnere  they  depend  on  uncertain  values, 
the  plaintiff  may  recover  less  than  he  counts- 
for.  The  rule,  that  in  an  action  of  debt,  a 
plaintiff  must  recover  according  to  his  count, 
has  been  relaxed  in  a  thousand  instances,  as  in- 
M'Quittin  v.  Cox,  1  H.  Bl.,  149  ;  and  if  the  old 
rule  were  still  adhered  to,  in  actions  of  this 
nature,  it  would  render  all  penal  statutes  nu- 
gatory which  provide  that  value  shall  be  the 
measure  of  a  penalty.  It  would  be  equally  ab- 
surd to  say  that  a  party  must,  at  his  peril,  fix 
the  value  at  neither  more  nor  less  than  a  jury 
may  think  right.  If  this  were  required,  it  is 
hardly  possible  that  a  penalty  of  this  nature 
could  ever  be  recovered. 

The  third  point  of  the  plaintiffs  in  error  is. 
that  the  court  below,  "  under  pretense  that  the 
jury  had  given  a  verdict  for  the  value  of  the 
goods  only,"  instead  of  giving  judgment  on  that 
verdict,  gave  judgment  for  double  the  amount 
of  it,  without  regard  to  the  finding  of  the  jury. 

So  far  as  this  point  refers  to  facts,  it  is  not 
supported  by  the  record.  For  certainly  thejury 
did  find  specially  the  *value  of  the  [*687 
goods  ;  and  so  far  from  the  court's  not  having 
regarded  the  verdict,  the  record  states,  that 
"thereupon,  according  to  the  form  of  the 
statute,  the  court  gave  judgment  for  $58,  be- 
ing double  the  value  of  the  goods  and  chattels 
so  as  aforesaid,  by  the  jury  aforesaid,  found," 

But  it  was  contended  that  the  double  value 
ought  to  have  been  found  by  the  jury, and  could 
not  be  assessed  by  the  court.  Where  double 
damages  are  given,  they  are  constantly  doubled 
by  the  court,  and  there  seems  to  be  no  reason 
why  the  same  course  may  not  be  pursued 
where  a  party  is  entitled  to  a  double  value  by 
way  of  penalty. 

Penalties  are  frequently  given  in  this  form, 
under  the  Acts  of  Congress,  and  the  question- 
now  under  consideration  has  often  been  pre- 
sented in  the  courts  of  the  U.  S. 

In  the  case  of  Cross  v.  U.  8.,  1  Gall.,  26,  the 
court  say :  "  In  looking  into  precedents  on  in- 
formations for  breaches  of  the  revenue  laws, 
we  find,  that  in  general,  the  verdict  is  for  the 
single  value.  But  in  such  precedents,  the  issue 
is  not  found  to  be  nil  debet,  but  is  a  special  is- 
sue ;  and  the  single  value  of  the  property  is  as- 
sessed by  the  jury,  to  enable  the  court  to  im- 
pose the  penalty  as  well  as  to  decree  the  for- 
feiture of  the  goods."  In  the  case  before  us, 
by  finding  for  the  plaintiffs  upon  the  genera? 
issue,  and  finding  the  value  of  the  goods,  the 
jury  found  all  the  facts  necessary  to  enable  the 
court  to  see  that  the  case  was  one  in  which  the 
plaintiffs  below  were  entitled  to  the  double 
value  of  the  goods,  to  assess  such  value,  and  to 
render  their  judgment  accordingly. 

In  my  opinion  the  judgment  of  the  Supreme 
Court  must  be  affirmed,  with  costs. 

Per  totam  Curiam. 

Judgment  affirmed. 

Cited  in— 1  Den.,  232 ;  4  Den.,  379  ;  3  Allen,  192  ;  20- 
Am.  Dec.,  619. 
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«88*1  *PETER  SMITH,  PETER  SKEN. 
SMITH,  ABRAHAM  TURCK,  JONA- 
THAN TURCK,  WILLIAM  SOULDEN 
AND  ABRAHAM  VAN  SANTVOORD, 

Plaintiffs  in  Error, 

v. 

ERI  LUSHER  AND  RICHARD    McMICH- 
AEL,  Defendants  in  Error. 

Partners — Partnership  May  Bind  Themselves  by 
Note,  to  a  Member  of  Firm — Action  on  Such 
Note,  by  Indorsees,  Lies — Payee's  Remedy  on  in 
Equity — Pleading. 

S.  and  V.,  being1  partners  in  trade  with  Smith  and 
three  others,  under  the  firm  of  S.  &  Co.,  S.  made  a 
promisory  note,  payable  to  V.,  to  secure  an  alleged 
balance  due  from  the  firm  to  V.,  without  the  knowl- 
edge or  consent  of  Smith;  which  note  was,  before 
it  became  due,  indorsed  by  V.  to  L.  and  M.,  who  had 
notice  of  the  firm,  and  that  V.  and  S.  were  members 
of  the  firm,  and  of  the  consideration  for  which  the 
note  was  given.  In  an  action  by  the  indorsees 
against  the  firm,  as  makers,including  V.,  these  facts 
were  pleaded  by  Smith :  but  he  did  not  aver  that  the 
alleged  debt  was  not  in  fact  due,  nor  that  the  note 
was  given  in  fraud  of  the  firm :  held  that  though  no 
action  would  have  lain  by  V.,  he  being  both  maker 
and  payee,  yet  the  indorsees  might  bring  an  action 
against  the  firm,  and  declare  on  the  note  as  payable 
by  the  firm  to  V.,  and  indorsed  by  V.  to  them,  and 
recover  in  that  form. 

Held,  also,  that  the  plea  of  want  of  knowledge  and 
consent  in  Smith,  did  not  amount  to  the  general  is- 
sue, but  was  merely  a  denial  of  actual  knowledge 
or  consent  in  the  particular  transaction,  and  left 
legal  knowledge  and  consent  to  be  implied,  from  the 
nature  of  the  connection  between  the  partners,  and 
from  the  law  merchant. 

But  had  the  execution  of  the  note  been  a  fraud 
upon  the  firm,  or  the  debt  for  which  it  was  given  de- 
pended on  the  adjustment  of  an  account  between 
the  members  of  the  firm,  this  would  have  consti- 
tuted a  defense  at  law  or  in  equity.  Per  Sanf ord, 
Chancellor. 

It  is  the  constant  practice  for  one  partner  to  draw 
bills,  or  make  notes  in  the  name  of  the  firm,  without 
the  knowledge  or  assent  of  his  copartners.  Per 
Colden,  Senator. 

So  for  partners  to  make  a  firm  note  payable  to.  or 
to  draw  a  bill  on.one  of  the  partners;  and  it  seems  not 
to  have  been  questioned,  that  an  indorsee  may  re- 
cover upon  these,  unless  they  originated  in  a  matter 
not  concerning  the  partnership;  and  that  known  to 
the  indorsee  at  the  time  of  the  indorsement.  Per 
Colden,  Senator. 

If  payment  of  a  firm  note  be  resisted,  as  being  in 
fraud  of  the  partnership  with  the  knowledge  of  the 
holder,  the  defendant,  or  defendants,  must  plead 
and  prove  these  facts.  Per  Colden,  Senator. 

A  man  cannot  be  bound  to  himself ;  and  it  seems 
that  a  bond,  &c.,  by  three  persons  to  one  of  the 
three,  could  not  be  enforced  at  law.  Per  Colden, 
Senator. 

In  general,  one  man  cannot  bind  another  without 
his  consent.  Per  Colden,  Senator. 
689*1  *The  power  of  one  partner,  to  bind  another 
without  his  knowledge  or  consent,  results  from  the 
nature  of  a  partnership,  and  from  the  law  merchant. 
Per  Colden,  Senator. 

Whether  a  note  made  by  one  partner  in  the  name 
of  the  firm,  for  a  debt  of  the  firm,  could  be  im- 
peached on  the  ground  that  it  was  made  against  the 
will  of  the  other  partners,  and  that  known  to  the  in- 
dorsee, quart.  Per  Colden,  Senator. 

A  ftona  flde  note,  made  by  a  partnership,  payable 
to  one  of  the  firm,  though  it  cannot,  in  the  hands 
and  name  of  the  payee,  be  enforced  at  law,  yet  he 
may  have  relief  in  equity.  Agreed,  Per  Sanford, 
ChnnceUnr,  and  Colden,  Senator. 

For  a  partnership  may  be  indebted  to  one  of  the 
firm,  and  bind  themselves,  by  note,  to  him.  How 
this  may  be.  Per  Colden,  Senator. 

Various  cases  of  commercial  paper,  which,  though 
it  cannot  be  enforced  at  law  between  the  original 
partU-8,  yet  may  be  after  being  negotiated.  Per  Col- 
den, Senator. 

Citation-1  R.  L..  151. 

ON  ERROR  from  the  Supreme  Court.     The 
action  in  the  court  below  was  assumprit  by 
the  defendants  in  error,  against  the  plaintiffs 
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in  error,  as  makers  of  a  promissory  note.  The 
declaration  was  of  August  Term,  1820,  against 
P.  Smith  and  Soulden,  being  in  custody,  &c., 
and  Van  Santvoord,  P.  Sken.  Smith  and  the 
Turcks,  returned  by  the  sheriff  not  found;  and 
the  first  count  was,  for  that  whereas,  the  de- 
fendants below,  being  merchants  and  copart- 
ners in  trade  and  merchandise,  and  the  busi- 
ness of  merchants  and  traders  exercising  and 
carrying  on,  under  the  name,  style  and  firm  of 
William  Soulden  &  Co.  at,  &c.,  Mar.  15,  1816, 
under  their  name,  style,  firm  and  description  of 
William  Soulden  &  Co.,  made  a  certain  note, 
&c.,  bearing  date  that  day;  and  then  and  there 
delivered  it  to  Abraham  Van  Santvoord,  by 
which  the  defendants  promised  to  pay  him  or 
order,  $5,000,  with  interest,  six  months  after 
date.  And  Abraham  Van  Santvoord,  before 
payment,  or  the  day  fixed  for  the  payment,  to 
wit:  on  the  day  of  the  date,  indorsed  the  note  to 
the  plaintiffs;  and  thereby  ordered  and  appoint- 
ed the  contents  of  the  note  to  be  paid  to  the 
plaintiffs,  or  order,  &c. ;  of  which  indorsement 
the  defendants,  on  the  same  day  of  the  date, 
had  notice,  &c.  This  was  followed  by  the  usual 
money  counts,  a  count  for  goods  sold,  &c.,  and 
the  count  on  an  insimul  computassent. 

P.  Smith  and  Soulden  imparled  from  term 
to  term  till  October  Term,  1821,  when  P.  Smith 
pleaded  several  pleas.  *The  first  and  [*69O 
second  pleas  were  to  the  count  on  the  note. 
The  third  plea  was  the  general  issue  to  the 
other  counts,  except  as  to  so  much  of  them  as 
the  plaintiffs  claimed  to  apply  to  the  note  ;  and 
as  to  this,  special  matter. 

The  fourth  plea  was  as  follows  :  As  to  the 
promise  mentioned  in  the  plaintiffs' declaration, 
and  supposed  to  have  been  made  for  goods, 
wares  and  merchandise,  alleged  to  have  been 
sold  and  delivered  by  the  plaintiffs  to  the  de- 
fendants, that  he  did  not,  with  Van  Santvoord, 
«fec.,  undertake  and  promise  in  manner  and 
form,  &c. ;  concluding  to  the  country. 

"  And  as  to  all  the  other  several  supposed 
promises  and  undertakings,  in  the  plaintiffs' 
declaration  mentioned,  &c.,  that  they  are  for 
one  and  the  same  cause  of  action,  which  is  set 
out  in  the  first  count  of  the  plaintiffs'  declara- 
tion, and  not  for  different  and  distinct  causes 
of  action.  And  as  to  all  such  other  supposed 
promises  and  undertakings,  &c.,  that  the  said 
Abraham  Van  Santvoord,  named  as  payee  in 
the  said  note  mentioned  in  the  plaintiffs'  decla- 
ration, is  the  same  Abraham  Van  Santvoord, 
who  is  one  of  the  defendants  in  this  cause,  and 
was  a  partner  in  the  said  firm  of  William  Soul- 
den &  Co.  at  the  time  the  said  note  is  alleged 
to  have  been  made  ;  and  that  the  said  note  was 
made  by  the  said  William  Soulden,  in  the  name 
of  the  said  firm,  to  the  said  Abraham  Van  Sant- 
voord, without  the  knowledge  or  consent  of  the 
said  Peter  Smith,  for  an  account  then  alleged 
by  the  said  Abraham  Van  Santvoord  to  be  due 
from  the  firm  to  him.  That  the  plaintiffs,  at 
the  time  the  said  note  was  indorsed  to  them 
by  the  said  Abraham  Van  Santvoord,  had  no- 
tice that  the  said  note  was  made  by  the  said 
William  Soulden,  in  the  name  of  the  said  firm, 
payable  to  the  said  Abraham  Van  Santvoord,  a 
partner  in  the  said  firm  ;  and  for  what  consid- 
eration the  said  note  was  made.  And  this,"&c. 

In  reply  to  this  last  plea,  as  to  all  except  the 
first  count  of  their  declaration,  the  plaintiffs 

797 


690 


COURT  OF  ERRORS,  STATE  OF  NEW  YORK. 


1825 


entered  a  nolle  prosequi;  and  for  replication,  so 
far  as  it  related  to  the  first  count,  said,  "that 
although  true  it  is,  that  the  said  note  was  made 
by  the  said  William  Soulden,  in  the  name  of 
the  said  firm  of  William  Soulden  &  Co. ;  and 
691*]that  the  said  Abraham  Van  *Santvoord, 
named  as  payee  in  the  said  note  mentioned  in 
the  plaintiffs'  declaration,  is  the  same  Abraham 
Van  Santvoord  who  is  one  of  the  defendants 
in  this  cause,  and  was  a  partner  in  the  said  firm 
of  William  Soulden  &  Co.  at  the  time  the  said 
note  was  made  ;  yet,  &c.,  that,  at  the  time  the 
said  note  was  indorsed,  &c.,  as  in  the  declara- 
tion is  alleged,  they  had  not  notice  that  the  said 
note  was  made  by  the  said  William  Soulden, 
to  the  said  Abraham  Van  Santvoord,  without 
the  knowledge  or  consent  of  the  said  Peter 
Smith,  for  an  account  then  alleged  by  the  said 
Abraham  Van  Santvoord  to  be  due  from  the 
said  firm  to  him  ;  and  for  what  consideration 
the  said  note  was  made  ;  and  this,"  &c.,  con- 
cluding to  the  country. 

Special  demurrer,  assigning  for  cause,  that 
the  replication  concluded  to  thecountry ;  where- 
as it  should  have  concluded  with  a  verification; 
inasmuch  as  the  plea  averred,  "  that  the  said 
note  was  made  by  the  said  William  Soulden, 
in  the  name  of  th.e  said  firm,  to  the  said  Abra 
ham  Van  Santvoord,  without  the  knowledge 
or  consent  of  the  said  Peter  Smith  :  "  and  the 
plaintiffs,  in  their  replication,  instead  of  taking 
issue  on  that  fact,  said,  by  way  of  avoidance, 
that,  at  the  time  the  note  was  indorsed,  &c., 
they  had  not  notice  that  it  was  made  by  Soul- 
den to  Van  Santvoord,  without  the  knowledge 
or  consent  of  the  said  Peter  Smith  ;  also,  that 
the  replication  was  informal  and  uncertain  in 
this  :  the  plea  averred  that  the  plaintiffs  at  the 
time,  &c.,  had  notice  that  the  note  was  made 
by  Soulden,  in  the  name  of  the  firm,  payable 
to  Van  Santvoord,  a  partner  in  the  firm  ;  and 
the  plaintiffs,  instead.of  admitting  or  denying 
such  notice,  say,  that  at  the  time,  &c.,  they 
had  not  notice  that  the  note  was  made  by  Soul- 
den to  Van  Santvoord,  without  the  knowledge 
or  consent  of  Peter  Smith,  for  an  account  then 
alleged  by  Van  Santvoord  to  be  due  from  the 
firm  to  him  ;  thus  seeking  to  put  in  issue  mat- 
ter not  expressly  alleged  in  the  plea  ;  and  leav- 
ing it  uncertain  and  doubtful,  whether  the 
plaintiffs  intended,  by  the  replication,  to  admit 
or  deny  the  notice  averred  in  the  plea,  &c. 

Joinder  in  demurrer. 

692*]  *Soulden  appeared  and  confessed  the 
action  ;  and  the  cause  was  continued  upon 
the  demurrer  by  curia  admsare  milt,  to  August 
Term,1824,  when  the  Supreme  Court  gave  judg- 
ment for  the  plaintiffs.  The  cause  was  then  con- 
tinued by  vice,  comes  non  misit  breve,  to  Febru- 
ary Term,  1825,  when  final  judgment  was  rend- 
ered for  the  plaintiffs  ;  whereupon  the  defend- 
ant below  brought  error  to  this  court. 

The  reasons  for  the  judgment  on  the  demur- 
rer were  assigned  by  that  court  as  follows  : 

The  plea  consists  of  two  parts  : 

First.  That  Abraham  Van  Santvoord,  named 
as  payee  in  the  note,  is  the  same  Abraham  Van 
Santvoord  who  is  one  of  the  defendants,  and 
was  a  partner  in  the  firm  when  the  note  was 
made  ;  and  that  the  note  was  made  by  Soulden, 
in  the  name  of  the  firm,  without  the  knowl- 
edge or  consent  of  Smith,  for  an  account  al- 
leged to  be  due  from  the  firm  to  Van  Santvoord. 
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Second.  That  the  plaintiffs,  at  the  time  the 
note  was  indorsed  to  them  by  Van  Santvoord, 
had  notice  that  the  note  was  made  by  Soulden 
in  the  name  of  the  firm,  payable  to  Van  Sant- 
voord, a  partner  in  the  firm,  and  for  what  con- 
sideration. 

There  is  no  averment  in  the  plea  that  the 
plaintiffs  had  notice  that  the  note  was  made 
without  the  knowledge  of  Smith.  The  fact  of 
its  having  been  so  made,  is  averred  in  the  first 
part  of  the  plea.  But  the  notice  which  the 
plaintiffs  are  alleged  to  have  had  in  the  second 
part  of  the  plea,  is  merely  that  Soulden  made 
the  note  in  the  name  of  the  firm,  payable  to 
Van  Santvoord,  a  partner  in  the  firm. 

The  fact,  therefore,  alleged  in  the  replica- 
tion, that  the  plaintiffs  had  not  notice  that  the 
note  was  made  without  the  knowledge  of 
Smith,  &c.,  is  no  answer  to  the  averment  in 
the  plea  ;  but  is  new  matter,  set  up  by  way  of 
avoidance:  and  it  is  an  invariable  rule  in  plead- 
ing, that  whenever  new  matter  is  introduced, 
the  pleadings  must  conclude  with  a  verifica- 
tion, in  order  to  give  the  opposite  party  an  op- 
portunity of  answering  it.  (1  Chit.  5.  38;  Com. 
Dig.,  PI.,  E,  33;  1  Saund.,  103,  note,  and  cases 
there  cited.)  The  replication  takes  issue  upon 
a  fact  not  previously  averred.  The  special 
causes  of  demurrer,  therefore,  are  well  taken. 

*But  the  material  inquiry  is  whether  [*69J3 
the  replication  be  good  in  substance — as  leave 
will,  of  course,  be  granted  to  the  plaintiffs,  to 
amend  it  in  point  of  form;  and  whether  it  be 
good  or  not,  depends  upon  the  fact,  whether 
the  matters  set  forth  in  the  plea  amount  to  a 
good  bar  of  the  plaintiffs'  action.  If  they  do, 
the  plaintiffs,  by  not  answering,  have  admitted 
them;  for  whatever  is  material,  and  is  not  trav- 
ersed, is,  in  effect,  admitted.  (1  Chit.  PI.,  591.) 

The  point  presented  by  the  plea  is  this — 
whether  a  promissory  note,  made  by  one  of  six 
members  of  a  firm  to  another  member,  in  the 
partnership  name,  without  the  knowledge  or 
consent  of  the  other  members  of  the  firm,  though 
for  a  debt  due  from  the  firm  to  the  payee  of  the 
note,  is  valid  and  effectual  in  the  hands  of  an 
indorsee,  with  notice  that  it  was  made  by  one 
of  several  partners  to  another,  for  a  partner- 
ship debt  due  to  him,  but  without  notice  that 
it  was  made  without  the  knowledge  or  consent 
of  the  other  partners. 

We  perceive  no  legal  objection  to  one  of  sev- 
eral partners  becoming  the  creditor  of  the  firm, 
and  taking  a  promissory  note  in  the  name  of 
the  firm  as  evidence  of  his  debt.  It  is  true  he 
cannot  maintain  an  action  at  law  upon  the  note; 
because,  being  one  of  the  makers,  he  cannot 
sue  himself.  Mainwaring  v.  Newman,  2  Bos. 
&  P.,  124;  and  Moffat  v.  Van  Millingen,  cited 
in  note  to  last  case.  But  that  circumstance  will 
not  prevent  the  instrument  from  being  valid 
as  a  promissory  note,  in  the  hands  of  an  in- 
dorsee. It  is  an  absolute  promise  on  the  part 
of  A,  B  and  C  to  pay  to  A,  or  order,  a  certain 
sum  of  money.  A,  B  and  C  are  not  the  same 
persons  with  A.  It  is,  therefore,  a  promise 
from  one  person  to  pay  to  another.  The  pay- 
ment is  not  to  be  made  out  of  a  particular  fund, 
nor  does  it  depend  upon  any  contingency. 

A  bill  of  exchange  is  defined  to  be  an  open 
letter  of  request  from  one  person  to  another, 
desiring  him  to  pay  a  sum  named  therein  to  a 
third  person  on  his  account.  (2  Bl.  Com., 466; 
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Chit.  Bills,  1.)  But  who  ever  doubted  the  va- 
lidity of  a  bill,  because  it  was  drawn  by  one 
member  of  a  firm  upon  the  partnership,  or  by 
the  firm  upon  an  individual  member? 
694*]  *It  is  conceded,  that  if  this  had 
been  an  accommodation  note,  made  for  the 
purpose  of  raising  money  for  the  benefit  of  the 
firm,  it  would  have  been  valid  in  the  hands  of 
an  indorsee  as  a  promissory  note.  But  we  ap- 
prehend the  object  with  which  an  instrument 
is  made,  can  have  no  influence  in  determining 
whether  it  be  a  promissory  note,  or  not,  within 
the  statute.  That  must  depend  upon  the  face 
of  the  instrument  itself.  Whether  it  can  be 
enforced,  as  between  the  parties  litigant,  ad- 
mitting it  to  be  a  note  within  the  statute,  is  a 
distinct  question. 

It  is  admitted,  by  the  pleadings,  that  the  note 
was  given  for  a  partnership  debt  due  to  Abra- 
ham Van  Santvoord,  and  not  for  the  individual 
debt  of  Soulden,  who  drew  the  note.  Now, 
each  partner  has  an  implied  authority  to  give 
the  partnership  security  for  the  debt  of  the 
firm;  and  we  have  not  felt  the  force  of  the  con- 
siderations which  were  urged  by  the  defend- 
ant's counsel,  to  show  that  debts  due  to  the  in- 
dividual members  of  the  firm  were  excepted 
from  the  operation  of  this  general  authority. 

It  is  said,  that  although,  as  between  a  cred- 
itor and  the  firm,  all  the  parties  are  liable  for 
the  whole  debt,  yet,  as  between  themselves, 
each  is  answerable  only  for  his  respective  share; 
so  that  one  partner  can  have  no  right  against 
his  copartner,  in  capacity  of  partner,  but  to 
what  is  due  to  him  out  of  the  joint  stock, after 
making  all  just  allowances;  1  East,  30;  Wat- 
son Part.,  18,  34;  that  Peter  Smith,  therefore, 
is  liable  only  for  one  sixth  of  the  original  debt 
for  which  this  note  was  given;  whereas,  it  is 
now  sought  to  charge  him  with  the  whole. 

It  will  at  once  be  perceived,  that  this  doctrine 
has  no  application  to  a  case  where  the  partner- 
ship funds  are  sufficient  to  pay  all  the  debts  of 
the  firm.  It  can  only  apply,  where,  in  conse- 
quence of  a  deficiency  in  the  partnership  prop- 
erty, an  individual  partner  has  been  compelled 
to  pay  a  debt  of  the  firm,  and  calls  on  his  as- 
sociates for  contribution.  Then  each  is  respon- 
sible only  for  his  individual  share.  Now,  in 
this  case,  as  in  every  other,  we  are  to  intend 
that  there  was  sufficient  partnership  property 
to  pay  all  the  debts,  unless  the  contrary  be 
shown;  and  there  is  no  averment  that  there  was 
any  deficiency. 

695*]  *This,  then,  being  a  debt  due  from 
the  firm, for  which  each  partner  had  an  implied 
authority  to  give  the  partnership  paper,  the 
averment  in  the  plea,  that  the  note  was  sjiven 
without  the  knowledge  or  consent  of  Peter 
Smith,  is  immaterial.  If  it  had  been  the  in- 
dividual debt  of  William  Soulden,  then  the 
transaction,  not  being  within  the  partnership 
business,  it  would  have  been  incumbent  on  the 
plaintiffs,  before  they  could  have  recovered, to 
show  the  individual  consent  of  each  partner  to 
the  giving  of  the  note.  This  doctrine  is  per- 
fectly settled  in  this  court.  Dob  v.  llalsey,  16 
Johns.,  88;  Foot  v.  StMn,  19  Johns..  157.  But 
in  a  transaction  within  the  scope  of  the  part- 
nership, the  acts  of  eacli  partner  are  legally 
binding  on  the  whole,  though  done  without 
their  knowledge  and  consent. 

Suppose  one  of  six  partners  should  object  to 
COWKN  5. 


the  giving  of  the  partnership  paper,  for  a  pre- 
existing debt  of  the  firm,  for  which  they  were 
unquestionably  liable — and  at  the  time  of  giv- 
ing it,  should  give  notice  to  the  creditor  that  it 
was  against  his  consent — would  that  invalidate 
the  security?  Or,  in  an  action  against  the  firm, 
upon  the  note,  would  it  afford  any  defense  to 
the  dissenting  partner  if  he  set  it  forth  by  way 
of  plea?  The  conclusive  answer  is,  "your  in- 
dividual consent  was  not  necessary  to  the  va- 
lidity of  the  instrument,  but  only  the  assent  of 
the  firm."  And  the  averment  in  the  plea  is 
perfectly  consistent  with  the  allegation  in  the 
declaration,  that  the  defendants,  in  their  part- 
nership character,  made  the  note  in  question. 

A  plea  like  this,  in  an  action  against,  a  sole 
defendant,  might  amount  to  the  general  issue; 
and,  in  such  a  case,  the  doctrine  of  the  de- 
fendant's counsel,  in  relation  to  express  and  im- 
plied contracts,  might  have  some  application. 
(Lawes,  87.) 

We  are,  on  the  whole,  of  opinion  that  the 
plea  is  bad:  and  that  the  plaintiffs  are  entitled 
to  judgment  upon  the  demurrer. 

Mr.  D.  Cody,  for  the  plaintiffs  in  error.  The 
replication  is  bad  both  in  form  and  substance. 
This  was  conceded  by  the  court  below.  But 
we  contend  that  they  erred  in  overruling  the 
plea. 

*The  averment  that  the  note  was  [*696 
made  without  the  knowledge  or  consent  of 
Peter  Smith,  was  material,  and  negated  both 
implied  and  express  consent;  and  the  defend- 
ants in  error  were  bound,  either  to  have  taken 
issue  upon  it,  or  to  have  demurred  specially, 
on  the  ground  that  it  amounted  to  the  general 
issue.  That  averment  being  admitted,  in  its 
broadest  sense,  shows  the  declaration  to  be  bad. 
The  defendants  in  error  cannot  now  be  per- 
mitted to  urge  that  the  note  was  made  with  the 
implied  consent  of  Peter  Smith.  A  man  can- 
not be  bound  without  his  consent.  Saying  such 
a  thing  was  done  without  consent,  in  fair  con- 
struction, negatives  consent  either  express  or 
implied.  Can  the  law  imply  a  promise  where 
it  cannot  imply  consent?  On  the  general  issue, 
there  is  no  doubt  that  consent,  either  express 
or  implied,  must  have  been  proved.  One  or 
the  other  enter  into  the  essence  of  every  con- 
tract. Pow.  Cont.,  9;  Com.  Cont.,3;  Venn  v. 
Zforraow,  3T.  R.,  757;  Sheriff  v.  Wilkf,#,  1  East, 
48;  2  Mont.  Part.,  145.  A  partner  is  but  the 
agent  of  his  firm.  Suppose  the  master  of  a 
ship  to  contract  for  his  owner,  as  in  King  v. 
Lenox,  19  Johns.,  236,  or  a  merchant's  clerk 
for  his  principal,  or  a  wife  for  her  husband; 
and  suppose,  in  each  case,  a  note  be  given  in 
the  name  of  the  principal;  is  there  a  doubt  that, 
on  the  general  issue,  an  express  or  implied  au- 
thority must  be  shown?  The  Supreme  Court 
have  decided  that  a  partner  is  bound,  notwith- 
standing his  express  dissent.  Suppose,  to  an 
action  on  a  note  given  by  the  wife  in  the  name 
of  the  husband,  he  should  plead  that  he  never 
consented,  and  the  plaintiff  should  admit  this 
in  his  replication,  can  it  be  pretended  that  the 
action  would  lie  ? 

One  partner  has  no  authority  to  make  a  prom- 
issory note  in  the  name  of  the  firm,  to  one  of 
the  partners, without  the  express  consent  of  all 
the  partners;  and  the  note  is,  therefore,  fraud- 
ulent and  void  against  all  the  partners  who  did 
uot  consent  to  its  being  made.  There  is  a  great 
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difference  between  a  debt  due  to  a  third  person, 
and  one  due  from  the  firm  to  an  individual 
member  of  it.  The  former  is  one  for  which 
they  are  all  jointly  liable.  The  creditor  must 
sue  them  jointly  ;  and  he  may  then  take  their 
^>J)7*]  joint  or  separate  *property  or  persons. 
No  case  can  be  found,  where  a  partner  was 
held  able  to  bind  the  firm  by  a  note,  from  the 
firm  to  himself,  or  another  member  of  the  firm. 
The  claim  in  Foot  v.  Sabin,  cited  by  the  Su- 
preme Court,  was  due  to  a  third  person  ;  and 
such  was  also  Sheriff  v.  Wilkes,  1  East,  48.  All 
the  members  of  a  firm  cannot  be  jointly  in- 
debted to  one.  (1  East,  20.)  The  law  presumes 
that  each  put  into  the  partnership  stock  equal 
sums,  to  be  managed  for  the  mutual  benefit  of 
all  the  partners,  and  to  be  divided  equally. 
{Law  of  Part.,  34.)  Here  the  partnership  is  ad- 
mitted in  general  terms.  The  balance  is  the 
partnership  fund.  As  between  the  partners, 
nothing  can  be  claimed  except  the  balance, 
after  making  all  just  allowances.  (Watson  Law 
Part.,  18  ;  1  East  20  ;  Cowp.,  445,  449.)  There 
is  no  personal  claim  by  one  member  of  the  firm 
against  the  others.except  for  misconduct. waste 
or  squandering  the  partnership  effects  ;  and 
this,  only  after  a  balance  struck,  or  an  adjust- 
ment by  a  court  of  equity.  No  action  at  law 
will  lie  till  a  balance  struck.  (12  Johns.,  401, 
402  ;  14  Id.,  318.  322;  4  Dall,  434,  435;  13  East, 
7;  1  Mont.  Part.,  63.)  Can  a  member  of  the 
firm,  by  this  indirect  proceeding,  take  the 
remedy  into  his  own  hands?  Can  he  thus  su- 
peradd  the  personal  responsibility  of  the  part- 
ners? The  partners  cannot  be  deprived  of  the 
ordinary  remedy  between  themselves,  without 
their  consent.  (4  Dall.,  435.)  A  partner  never 
acts  by  the  authority  of  his  firm,  except  when 
he  acts  with  third  persons  ;  and,  in  that  case, 
the  express  dissent  of  one  partner,  and  notice 
to  the  creditor,  will  take  away  the  binding  ef- 
fect of  a  note  given  by  the  other  even  for  a  pre- 
vious partnership  debt.  Ld.  Viscount  Gattway 
v.  Mathew,  10  East,  264.  Nor  is  the  firm  liable, 
if,  in  fact,  the  note  was  given  for  an  individual 
debt.  Dob  v.  Halsey,  16  Johns.,  34,  38;  Livings- 
ton v.  Hastie,  2  Cai.,  246,  249;  Lansing  v.  Gaine, 
2  Johns.,  300;  Livingston  v.  Roosevelt,  4  Id., 
251;  Sheriff  v.  Wilkes,  1  East,  48.  These  cases 
all  go  on  the  ground  that  you  cannot,  without 
consent.express  or  implied,  subject  those  mem- 
bers of  the  firm,  who  are,  in  fact,  strangers  to 
the  transaction,  and  not  in  duty  bound  to  pay 
<>98*]  the  debt  created.  *If  a  sufficiency  of 
funds  was  in  question,  it  lay  with  the  plaintiffs 
below  to  aver  and  prove  this.  But,  in  truth, 
it  makes  no  difference  whether  the  firm  have 
funds  or  not.  If  there  be  sufficient,  it  is  the  best 
of  all  possible  reasons  why  their  persons  should 
not  be  bound;  but  the  fund  alone,  looked 
to.  In  Mainwaring  v.  Newman,  2  Bos.  &  P. , 
120,  and  see  the  notes  to  that  case,  Id.,  124, 
great  doubts  were  entertained  whether  the  note 
was  good.  But  admitting  that  case  to  be  law, 
we  do  not  see  the  bearing  of  it.  The  question 
was  not  one  of  consent.  A  man  cannot,  with 
others,  promise  to  himself  at  all,  so  as  to  bind 
him  in  law;  but  he  must  go  into  equity  for  his 
remedy.  Bosanqttetv.  Wray,  6  Taunt.,  597, 605. 
It  should  be  borne  in  mind  that  this  is  not  the 
case  of  a  bill  of  exchange,  drawn  by  the  firm 
on  one  of  the  partners,  or  e  con,verso.  in  favor 
of  a  third  person.  But  even  then,  the  claim 
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would  not  be  bettered  if  the  third  person  had 
knowledge  of  the  facts.  Here,  the  plaintiffs  be- 
low must  have  recovered  upon  this  paper,tech- 
nically,  as  a  promissory  note,  or  not  at  all. 

The  facts  in  the  plea,  showing  that  the  note 
was  fraudulently  made  and  put  in  circulation, 
the  plaintiffs  below  should  have  averred  that 
it  was  indorsed  to  them  for  a  valuable  consid- 
eration. (10  Johns.,  231;  1  Campb.,  100;  2 Id., 
574.) 

The  defendants  in  error  took  the  note,  sub- 
ject to  every  objection  which  the  partners  who 
did  not  consent  to  its  being  made  might  have 
urged  against  it  in  a  court  of  equity,  while  it 
remained  in  the  hands  of  the  payee.  They  knew 
the  parties  and  knew  the  firm,  and  were  bound 
to  know  all  the  peculiar  circumstances  and, 
therefore,  acted  against  good  faith.  They  can- 
not allege  ignorance  of  the  law,  that  Soulden 
could  not  make  the  note.  Whatever  Van  Sant- 
voord  must  have  shown  in  a  suit  by  him,  the 
indorsees  were  bound  to  show.  (12  Johns.,  161 ; 
4  Dall.,  370.)  To  bind  Smith,  either  at  law  or 
in  equity,  he  must  have  been  shown  to  have 
consented. 

The  plea  does  not  admit,  as  supposed  by  the 
Supreme  Court,  that  the  firm  owed  Van  Sant- 
voord.  The  language  is,  that  the  note  was  given 
for  a  debt  alleged  by  himself  to  be  due  to  him. 
He  might  admit  a  debt  due  from  the  firm  to 
*third  persons  (1  Phil.  Ev.,  73,  and  [*699 
the  cases  there  cited),  but  not  to  himself. 

The  note  was  not  originally  a  note  within  the 
statute  ;  nor  could  it  be  made  so  by  any  subse- 
quent event,  nor  be  declared  on  as  such.  If  it 
be  considered  as  a  note  made  by  the  partner- 
ship, payable  to  one  of  the  partners,  it  was,  ac- 
cording to  its  legal  effect,  payable  out  of  the 
partnership  funds  ;  and  if  so,  in  the  hands  of 
the  payee  it  did  not  cease  to  be  so  payable,,  by 
being  indorsed  to  the  defendants  in  error. 
(Willes,  393,  399;  12  Johns.,  159.)  The  char- 
acter of  this  paper  must  be  looked  to,  while  it 
was  in  the  hands  of  Van  Santvoord.  It  was  a 
nullity  when  there. 

[COLDEN,  Senator.  What  would  you  do  with 
a  note  or  bill  drawn  by  yourself  and  payable 
to  yourself?] 

It  would  be  waste  paper. 

[GOLDEN,  Senator.     But  you  pass  it  away.] 

btill  it  could  not  be  declared  on  as  a  note  pay- 
able to  me.  It  must  be  brought  forward  in  some 
other  character.  Here  the  note  is,  not  only  in 
fact  payable  by  one  to  himself,  but  it  is  de- 
clared on  as  such  by  the  plaintiffs.  The  decla- 
ration is  fclo  de  se. 

Mr.  J.  V.  Henry,  for  the  defendants  in  error. 
This  case  has  been  reviewed  wrongly  by  the 
gentleman  from  the  outset.  He  has  treated  it 
both  in  the  court  below,  and  now  again  in  this 
court,  as  a  question  between  partners.  This  is 
the  grand  mistake.  It  is  not  so.  Is  it  to  be  en- 
dured that  a  bill  drawn  by  a  partner  on  his 
firm,  or  e  conterso,  and  indorsed  by  the  payee, 
shall  be  void, because  on  or  by  a  house  of  which 
the  drawer  or  acceptor  is  a'  member?  Or,  as 
seemed  to  be  insisted  by  the  gentleman, in  reply 
to  the  inquiry  of  an  honorable  member  of  the 
court,  that  a  note  made  by  a  firm  payable  to 
itself,  or  the  order  of  itself,  and  indorsed  by  the 
firm,  would  be  a  nullity?  The  whole  of  the  ar- 
gument against  us  is  founded  on  this  fallacy. 
If  consent  is  necessary,  what  becomes  of  a  part- 
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nership  where  many  members  of  the  firm  reside 
.at  such  distances  as  to  preclude  the  inference, 
TOO*]  that  *consent  is  in  fact  given ?  They 
are  bound,  though  entirely  ignorant  of  the  con- 
tract. 

I  shall  not  attempt  to  vindicate  the  replica- 
tion against  the  special  demurrer.  I  grant  that, 
having  replied  new  matter,  we  should  not  have 
concluded  to  the  country.  We  object  to  the 
plea.  We  come  as  bona  fide  indorsees,  in  the 
fair  course  of  trade.  Being  so,  can  Peter  Smith 
defend  on  the  ground  that  there  was,  in  him, 
.a  want  of  knowledge  or  consent? 

If  the  firm  did  not  owe  Van  Santvoord,  Smith 
should  have  said  so  in  his  plea.  The  indebted- 
ness not  being  denied, shall  be  intended  in  sup- 
port of  the  note,  and  constitutes  a  valid  con- 
sideration. Suppose  Van  Santvoord  had  loaned 
$5,000  to  the  firm;  is  it  to  be  doubted  that  the 
sum  might  have  been  secured  in  the  form  now 
in  question?  A  debt  from  the  firm  to  the  in- 
individual  member,  would  be  created  by  the 
loan  ;  and  being  created,  could  not  the  same 
member  who  negotiated  the  loan,  furnish  evi- 
dence of  the  debt?  And  could  not  a  note,  given 
in  security,  be  transferred  for  a  valuable  con- 
sideration? In  such  a  case,  the  note  is  signed 
without,  but  not  against,  the  consent  or  will.of 
the  other  partners.  Nothing  is  said,  that  the 
firm  were.in  this  case.unable  to  pay.  So  much, 
supposing  we  took  with  full  notice  of  every- 
thing. 

But  as  the  case  stands.if  there  was  not  a  cent 
•due,  the  firm  are  holden,  because  we  took  the 
note  in  good  faith.  The  sum  was  alleged  to  be 
due;  and  we  believed  and  trusted  to  the  allega- 
tion. Such  is  the  substantial  language  of  the 
plea.  Can  this  be  made  to  mean,  as  now  con- 
tended,that  in  truth  no  debt  whatever  was  due? 
The  plea  does  not  pretend  that  we  had  notice 
of  the  alleged  want  of  knowledge  or  consent. 

The  power  of  one  partner  to  contract  and 
give  notes  for  firm  debts,  without  the  consent 
of  the  other  members  of  the  firm,  is  well  set- 
tled by  authority.  Bac.  Abr..  Merchant  and 
Merchandise,  C  ;  Livingston  v.  Hastie,  2  Cai., 
246;  Lansing  v.  Oaine,  2  Johns.,  800;  Swan 
v.  Steele,  7  East,  210  ;  Chit.  Bills,  5th  ed.,  39, 
and  the  cases  there  cited,  particularly  in  note  c  ; 
7O1*1  Livingston  v.  * 'Roosevelt,  4  Johns.,  251, 
269.  In  this  last  case,  at  page  265,  Van  Ness. 
</.,  admits  the  general  rule,  in  terms,  as  we 
have  presented  it  upon  these  pleadings.  He 
says  that  the  rule  applicable  both  to  general 
and  special  partners  is,  that  in  transactions  re- 
lating to  the  joint  concern,  one  of  several  part- 
ners may  bind  the  rest  ;  that  he  may  sign 
notes,  indorse,  or  accept  bills  for  the  common 
benefit,  &c.,  without  applying  to  the  rest  in 
every  particular  case.  In  the  same  case  (p.  270) 
Spencer,  J.,  recognizes  the  case  of  Swan  v. 
Steele,  1  East,  210,  as  sound  law. 

The  breach  of  confidence  among  partners 
-cannot  affect  third  persons.  The  power  of  one 
takes  in  and  binds  the  whole  firm,  and  every 
individual  member  of  it,  to  the  same  extent  as 
himself.  (Chit.  Bills,  5th  ed.,  89-41,  and  the 
cases  there  cited,  particularly  in  note  e.)  hint 
v.  Williaim,  2  Vern.,  277,  is  a  very  strong  case 
to  this  point.  The  partner  was  there  holden 
bound  in  equity  by  a  note  of  his  copartner,  for 
money  which  was  never  applied  to  the  com- 
mon business. 
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The  note  in  question  was  originally  good 
within  the  Statute  of  Anne,  1  R.  L.,  151.  It 
was  not  payable  out  of  a  particular  fund  ;  and 
especially,  after  it  was  indorsed,  it  became  a 
perfect  note  within  the  statute,  being  the  same 
in  both  form  and  effect  as  an  inland  bill  of  ex- 
change. Chit.  Bills,  421,  5th  ed.,  and  the  cases 
there  cited  ;  Heylin  v.  Adamson,  2  Burr. ,  669, 
676;  Brown  v.  Harraden,  4  T.  R.,  148.  It 
may,  therefore,  be  treated  as  a  valid  promis- 
sory note  in  every  shape.  Even  if  it  took  its 
existence  as  a  promissory  note  only  after  in- 
dorsement, it  may  be  called  by  that  name 
throughout,  upon  the  doctrine  of  relation.  A 
note  payable  to  a  man's  own  order  is  good.  A 
promise  by  a  partnership  to  pay  one  of  the 
firm,  is  like  a  promise  in  a  corporate  capacity 
to  pay  an  individual  member  of  the  corpora- 
tion. Ridley  v.  Taylor,  13  East,  175,  is  a  com- 
plete illustration  of  this  position.  (Chit.  Bills. 
5th  ed.,  44,  note  c,  S.  C.)  This,  it  is  true,  was 
the  case  of  a  bill ;  but  we  have  seen  that  a  note 
has  the  same  effect,  under  the  Statute  of  Anne. 
The  doubt  expressed  by  Ld.  Eldon,  in  Main- 
waring  v.  Newman,  2  Bos.  &  P.,  120,  went  on 
the  effect  of  a  dissolution  ^before  the  [*7O2 
note  was  negotiated  (Id. ,  125)  ;  and  the  notes  to 
that  case,  p.  124,  go  no  farther. 

We  have  seen  that  if  this  note  were  an  in- 
land bill  of  exchange,  we  might  clearly  have 
recovered  upon  it.  (Chit.  Bills,  5th  ed.,  44.) 
We  have  also  seen,  that  it  is  so  in  effect.  It  is 
now  said,  however,  that  we  cannot  go  upon  it 
as  such,  because  we  have  miscalled  it  a  prom- 
issory note.  But  this  makes  no  difference.  If 
our  declaration  makes  out  a  title,  and  shows 
the  essentials  of  a  bill  of  exchange,  this  is 
enough.  It  is  substantially  a  declaration  on  an 
inland  bill. 

It  is  not  necessary  to  make  out  a  bona  fide 
indorsement  and  holding,  that  we  should  aver 
value  received.  This  averment  is  unusual  and, 
indeed,  inapplicable  to  indorsements  ;  and  the 
omission  was  never  holden  to  discredit  a  note 
in  the  hands  of  an  indorsee.  (Chit.  Bills,  5th 
ed.,  461,  and  the  cases  there  cited.)  The  de- 
fendants below  must,  by  pleading  or  proof, 
have  cast  suspicion  upon  the  fairness  of  the 
transaction,  before  the  plaintiffs  could  be 
called  on  to  show  a  consideration  paid  (Id., 
511,  and  the  cases  there  cited.)  And  with  this 
doctrine  agree  the  cases  cited  to  this  point  on 
the  other  side.  Brown  v.  Mott,  1  Johns. ,  361  ; 
Paterson  v.  Hardacre,  4  Taunt.,  114,  S.  P. 

A  bill  is  never  taken  by  a  third  person,  on 
the  credit  of  the  partnership  fund  merely,  but 
of  the  individuals  also  ;  and  if  otherwise,  it  is 
no  objection  to  the  note  being  within  the  stat- 
ute. No  matter  if  the  fund  was  looked  to  as 
the  sole  source  of  payment,  so  long  as  this  does 
not  appear  on  the  face  of  the  note. 

No  equity  is  shown  which  could  defeat  the 
note,  even  on  a  bill  filed,  between  the  original 
parties.  The  equitable  rule  contended  for,  even 
if  applicable,  fails  here,  because  it  is  not  sus- 
tained by  the  facts.  But  to  the  great  number 
of  cases  cited  on  the  other  side,  the  general 
answer  with  which  I  set  out  will  apply  ;  that 
they,  almost  without  exception,  relate  to  the 
question  between  the  partners  themselves,  and 
not  to  third  persons. 

Mr.  Cady,  in  reply.  This  case  presents  a  new 
and  important  question — one  never  before  pre- 


801 


703 


COURT  OP  ERRORS,  STATE  OF  NEW  YORK. 


1825 


7O3*]  sented  in  a  court  of  justice.  *Not  one 
case  has,  or  can  be  produced,  where  an  as- 
signee was  ever  allowed  to  recover,  on  a  con- 
tract void  from  the  beginning.  Livingston  v. 
Roosevelt,  4  Johns.,  251,  was  the  case  of  an  ac- 
tion by  an  indorsee  against  indorsers,  who  are 
liable  "even  though  the  note  be  a  forgery.  The 
question  related  merely  to  the  validity  of  the 
indorsement,  and  this  was  holden  void,  be- 
cause the  partner  had  no  authority  to  indorse 
for  his  individual  debt ;  and  so  far  supports 
the  doctrine  for  which  we  contend  here — that 
the  debt  should  have  been  due  from  all  the 
partners.  Mainwaring  v.  Newman,  2  Bos.  & 
P.,  120,  124,  cited  by  the  Supreme  Court,  will 
be  found  to  be  a  two-edged  sword.  Why  was 
not  Brander  sued  there  alone  as  maker,  if  one 
partner  can  give  a  note  from  himself  to  the 
firm  ?  This  not  being  done,  am  I  not  justified 
in  saying  that  it  was  not  believed  to  be  a  valid 
note,  as  between  the  maker  and  payees.  Not  a 
single  case  can  be  produced,  of  an  action  by  a 
payee,  who  was  one  of  the  firm  that  made  the 
note.  All  the  cases  are  of  indorsers,  whose  li- 
ability depends  on  a  distinct  principle.  In- 
dorsement creates  -a  new  contract.  It  assigns 
all  the  interest  of  the  indorser,  and  superadds 
an  agreement  to  pay  in  default  of  the  maker. 
Had  Van  Santvoord  any  legal  rights  ?  None. 
He  could,  therefore,  transfer  none.  If  he  had 
been  sued  as  indorser,  then  the  case,  I  admit, 
would  have  been  parallel  with  Roosevelt's ; 
not  otherwise.  A  man  may  be  drawer,  payee 
and  acceptor,  it  is  true,  in  form  ;  but  no  action 
can  lie  in  this  shape.  The  paper  is  good  for 
nothing  till  indorsed,  and  then  you  cannot 
treat  or  declare  on  the  bill  as  valid  in  its  orig- 
inal shape  ;  but  you  must  go  against  the  party 
as  indorser.  He  is  liable  independent  of  the 
original  goodness  of  the  paper,  and  his  respon- 
sibility alone  is  to  be  looked  to.  As  indorser, 
he  is  liable  though  the  note  be  void.  (Chit. 
Bills,  156  ;  3  Day  Cas.,  12  ;  2  Campb.,  182  ; 
Doug.,  633,  634.) 

This  declaration  cannot  be  so  modified  as  to 
meet  a  bill  of  exchange.  If  it  were  a  bill, 
drawn  by  Van  Santvoord,  the  payee,  he  and 
his  firm  would  have  been  acceptors,  and  must 
have  been  declared  against  as  such  ;  not  as 
makers  of  a  promissory  note.  The  plaintiffs 
below  could  not  declare  in  that  form,  and  now 
be  allowed  to  amend  their  declaration,  and  fit 
7O4-*]  *it  to  a  bill  of  exchange.  The  note  may 
have  been  good  against  Soulden,  and  as  be- 
tween him  and  Van  Santvoord  ;  but  not  beyond 
these.  If  it  created  but  an  equity  against  the 
firm,  then  the  indorsees  are  the  mere  assignees 
of  an  equity. 

The  plea  dearly  amounts  to  the  general  is- 
sue ;  and  by  admitting  its  truth,  the  plaintiffs 
below  admitted  away  their  cause  of  action. 
Averring  that  the  note  was  made  without  the 
knowledge  or  consent  of  Smith,  is  equivalent 
precisely  to  a  denial  of  the  promise  alleged.  If 
a  man  acts  by  my  authority,  it  is  by  my  con- 
sent ;  hence,  by  denying  consent,  we  deny  all 
authority.  Thfs  fact  is  granted  by  the  replica- 
tion, which  does  not  insist  upon  consent  or 
knowledge. 

The  defendants  in  error  are  not  bona  fide  as- 
signees. They  knew  for  what  the  note  was 
given.  They  knew  it  was  made  by  Soulden  to 
Van  Santvoord.  They  were  fairly  put  on  in- 
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quiry,  and  were  bound  to  ascertain  all  the  cir- 
cumstances. (Doug.,  654  ;  12  Johns.,  343  ;  3 
Dall.,  384  ;  4  Id.,  370,  871.) 

I  deny  that  a  partner  can  make  a  loan  of 
$5,000  to  the  firm,  and  afterwards  pledge  their 
responsibility,  or  alter  the  implied,  to  an  ex- 
press contract,  by  giving  a  note  or  drawing  a 
bill.  He  must  rely  on  the  funds  of  the  con- 
cern, and  cannot  go  to  their  persons.  The 
contrary  argument  is  saying  to  every  man, 
"  If  you  have  a  debt  due  to  you  from  another, 
do  not  hesitate  to  make  a  note  to  yourself." 

Lawes'  Plead.,  87,  cited  by  the  Supreme 
Court,  does  not  apply,  unless,  as  they  seem  to 
suppose,  there  is  a  distinction  between  the  one 
partner  and  his  firm,  and  the  consent  of  all 
is  not  necessary  to  bind  them.  The  court 
wrongly  suppose  that  the  consent  may  exist  as 
to  the  firm,  without  the  consent  of  each  mem- 
ber of  the  firm.  In  Dob  v.  Halsey,  16  Johns., 
34,  which  they  also  cite,  the  difference  will  be 
found  between  the  law,  as  settled  upon  this 
head  by  the  K.  B.,  and  the  Supreme  Court  of 
this  State.  Here,  when  a  creditor  sues  a  firm 
upon  a  note  or  bill,  the  ontts  of  showing  the 
consent  lies  with  him ;  in  England,  it,  will  be 
presumed,  till  the  firm  show  the  contrary.  In 
this  State  the  authority  of  one  to  bind  the 
other  members  of  a  firm  must  be  proved  in 
the  first  instance  by  the  one  who  *seeks  [*7O5 
to  charge  them  ;  in  England  they  stand  charged 
till  they  have  disproved  the  authority.  The 
English  rule  is  an  anomaly  in  their  law  of 
evidence. 

I  admit  this  case  would  have  presented  a 
different  aspect  if  the  paper  had  come  to  the 
hands  of  a  bona  fide  holder  for  valuable  con- 
sideration. In  Swan  v.  Steele,  7  East,  210, 
cited  by  the  counsel  for  the  defendants  In  er- 
ror, the  holders  were  ignorant  of  the  circum- 
stances under  which  the  note  was  given. 

THE  CHANCELLOR.  Many  parts  of  this  rec- 
ord are  not  here  in  question  ;  and  the  cause  is 
now  to  be  determined  upon  those  pleadings  of 
the  parties,  which  terminated  in  a  demurrer. 
In  considering  the  questions  before  the  court, 
I  shall  apply  the  terms,  plaintiffs  and  defend- 
ants, to  the  parties  as  they  stood  before  the  Su- 
preme Court. 

The  declaration  alleges  that  the  defendants 
were  partners  in  trade,  under  the  firm  of 
William  Soulden  &  Co.  ;  that,  as  partners, 
they  made  a  promissory  note  payable  to  Abra- 
ham Van  Santvoord  ;  and  that  Van  Santvoord 
indorsed  the  note  to  the  plaintiffs. 

The  special  plea  of  the  defendant  Peter 
Smith,  which  is  now  in  question,  avers  that 
Van  Santvoord.  to  whom  the  note  was  made 
payable,  and  who  is  one  of  the  defendants, 
was  a  partner  of  the  firm  of  William  Soulden 
&  Co.  when  the  note  was  made  ;  that  the  note 
was  made  by  William  Soulden,  in  the  name  of 
the  firm,  to  Van  Santvoord  without  the  knowl- 
edge or  consent  of  Peter  Smith,  for  an  account 
alleged  by  Van  Santvoord  to  be  due  from  the 
firm  to  him  ;  and  that  the  plaintiffs,  when  the 
note  was  indorsed  to  them  by  Van  Santvoord, 
had  notice  that  the  note  was  made  by  Soulden, 
in  the  name  of  the  firm,  payable  to  Van  Sant- 
voord, one  of  the  partners,  and  for  what  con- 
sideration the  note  was  made. 

Is  this  plea  a  sufficient  answer  to  the  dec- 
laration ? 

Co  WEN  5. 
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The  declaration  states  the  partnership  of 
the  defendants  in  the  usual  form ;  the  plea 
admits  that  they  were  partners,  and  upon  these 
allegations  it  must  be  understood  that  the  de- 
fendants were  general  partners  in  trade.  I 
7O6*]  use  the  expression  *general  partners 
to  convey  the  idea  of  an  ordinary  mercantile 
partnership,  in  distinction  from  special  cases 
of  limited  partnership. 

The  plea  states  that  the  note  was  given  for 
an  account  alleged  by  Van  Santvoord  to  be 
due  to  him  from  the  firm.  An  indefinite 
phrase  is  here  presented,  by  the  terms,  an  ac- 
count alleged  to  be  due  from  the  firm ;  but 
this  is  the  statement  of  the  defendant,  and  he 
does  not  controvert  the  allegation  which  he 
thus  states  to  have  been  made  by  Van  Sant- 
voord. The  most  obvious  sense  of  this  part 
of  the  plea  is,  that  the  partners  of  Van  Sant- 
voord were  indebted  to  him,  and  that  Soulden 
gave  the  note  in  question  for  that  debt ;  and 
so  the  plea  must  be  understood. 

The  origin  and  nature  of  this  debt,  from  the 
partners  of  Van  Santvoord  to  him,  do  not  ap- 
pear. As  nothing  peculiar  concerning  this 
debt  is  stated,  it  must  be  understood  to  have 
been  a  just  debt  to  Van  Santvoord  from  his 
five  partners,  which  they  were  bound  to  pay, 
and  for  which  they  were  fully  and  personally 
responsible.  Van  Santvoord  might,  then,  have 
recovered  this  debt  by  a  suit ;  he  might  have 
assigned  it  to  another  person  ;  and  any  one  of 
the  debtors,  acting  for  himself  and  his  indebted 
partners,  might  have  paid  it,  on  behalf  of  all 
the  debtors. 

For  this  debt,  Soulden,  one  of  the  partners, 
made  this  promissory  note,  in  the  name  of  the 
firm,  to  Van  Santvoord.  I  do  not  perceive 
that  this  transaction  was  either  a  fraud  or  il- 
legal in  itself.  No  fictitious  or  new  debt  was 
created  by  Soulden  ;  but  for  an  existing  debt 
he  gave  the  promissory  note  of  the  partner- 
ship. Van  Santvoord  could  not,  indeed,  be 
both  debtor  and  creditor  in  the  same  transac- 
tion ;  and  as  he  could  not  maintain  a  suit 
against  himself,  it  is  urged  that  this  note  was 
totally  void.  But  why  should  this  conse- 
quence follow  ?  If  the  note  did  not  bind  Van 
Santvoord,  why  should  it  not  bind  the  other 
partners  ?  If  Van  Santvoord  could  not  main- 
tain a  suit  against  himself,  how  does  that  prin- 
ciple produce  a  penal  consequence  that  he 
loses  his  rights  or  remedies  against  others  ? 
If  the  note  was  void  against  Van  Santvoord, 
it  was  so  merely  by  force  of  the  principle  that 
he  could  not  be  bound  as  a  debtor  where  he 
7O7*]  *was  the  creditor;  but  this  principle 
has  no  application  to  the  other  partners.  As 
this  objection  to  the  note  relates  to  Van  Sant- 
voord ulone,  it  is  reasonable  that  the  effect  of 
the  objection  should  be  confined  to  him ;  and 
that,  though  the  note  may  be  void  or  inef- 
fectual against  Van  Santvoord,  it  is  not  void 
against  the  other  partners.  To  consider  the 
note  as  wholly  void,  merely  because  Van  Sant- 
voord could  have  no  remedy  against  himself, 
would  defeat  the  intention  of  the  Act  and  the 
justice  of  the  case,  when  such  a  decision  is 
not  required  by  any  principle  of  law.  To 
consider  the  note  as  binding  all  the  partners 
excepting  Van  Santvoord  is  to  pursue  the 
truth  and  justice  of  the  transaction,  and  to 
charge  the  real  debtors  with  their  debt  to  the 
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real  creditor.  This  transaction,  as  it  is  stated, 
was  free  from  all  fraud ;  and  the  fact  that 
Van  Santvoord  was  one  of  the  partners  whose 
firm  was  used  in  giving  the  note,  does  not,  in 
my  opinion,  invalidate  the  note  against  the 
other  partners. 

The  plea  states  that  when  Van  Santvoord 
indorsed  the  note  to  the  plaintiffs,  they  had 
notice  that  the  note  was  made  by  Soulden  in 
the  name  of  the  firm,  payable  to  Van  Sant- 
voord, one  of  the  partners,  and  of  the  consid- 
eration for  which  the  note  was  made.  As  the 
facts  of  which  the  plaintiffs  thus  had  notice 
did  not  invalidate  the  note  against  Van  Sant- 
voord's  partners,  the  knowledge  of  those  facts 
cannot  affect  the  claim  of  the  plaintiffs  against 
Peter  Smith. 

The  plea  of  Peter  Smith  avers  that  this  note 
was  made  in  the  name  of  the  firm  without  his 
knowledge  or  consent.  Peter  Smith  might  be 
bound  without  his  knowledge  of  the  making 
of  the  note,  and  without  his  consent  to  the 
act.  He  was  one  of  six  partners ;  each  of 
them  had  power  to  act  for  all  the  partners ; 
and  each  partner  might  bind  all,  without  the 
knowledge  or  consent  of  his  associates.  This 
averment  is  not  a  denial  of  the  partnership  of 
the  defendants,  or  of  the  authority  of  Soulden 
to  act  as  one  of  the  partners.  The  sense  of 
the  averment  is  that  Peter  Smith  was  ignorant 
of  the  making  of  the  note,  and  that  he  gave 
no  consent  to  that  act.  But  this  general  part- 
nership was  then  in  full  force ;  and  Soulden, 
the  partner  who  made  the  note,  had  power  to 
bind  Peter  Smith  without  his  knowledge  and 
without  his  *consent  to  the  particular  [*7O8 
act.  This  averment,  therefore,  presents  an 
immaterial  fact. 

If  the  execution  of  this  note  had  been  a 
fraud  between  Soulden  and  Van  Santvoord, 
or  if  the  justice  of  this  claim  depended  upon 
an  adjustment  of  accounts  between  the  part- 
ners or  against  them,  a  legal  or  equitable  de- 
fense would  arise  from  such  facts.  But  no 
such  fact  is  alleged.  This  plea  advances  no 
matter  of  equitable  defense  against  this  action; 
and  the  matters  alleged  in  the  plea,  whether 
considered  separately  or  taken  collectively, 
afford,  in  my  opinion,  no  legal  defense  to  the 
cause  of  action  stated  in  the  declaration.  It  is, 
therefore,  unnecessary  to  examine  the  replica- 
tion, which  was  the  immediate  subject  of  the 
demurrer.  The  plea  being  insufficient  In  sub- 
stance, the  plaintiffs  are  entitled  to  judgment 
on  the  demurrer;  and  so  the  Supreme  Court 
have  decided. 

COLDEN,  Senator.  The  demurrer  of  the  de- 
fendant below  refers  us  to  his  plea,  and  we  are 
to  determine  whether  that  be  a  sufficient  bar 
to  the  action. 

From  the  declaration  and  plea,  we  may 
assume  the  following  facts  :  the  defendants  in 
error  are  bona  fide  indorsees  of  a  promissory 
note,  made  by  one  of  several  copartners  under 
their  mercantile  firm,  without  the  consent  and 
knowledge  of  Peter  Smith,  the  plain  tiff  in  error, 
who  was  one  of  the  partners,  payable  to  one  of 
the  firm  or  to  his  order.  It  is  not  alleged  that 
the  note  was  not  given  for  a  matter  which  con- 
cerned the  partnership. 

It  was  indorsed  by  the  payee  to  the  holders 
before  it  became  due. 

The  plaintiff  in  error,  Peter  Smith,  contends 
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that,  under  these  circumstances,  the  indorsees 
ought  not  to  recover  on  the  note. 

If  he  be  right,  mercantile  operations  have 
been  conducted  under  wrong  notions  a  great 
length  of  time;  and  if  we  reverse  the  judgment 
on  the  principles  which  the  plaintiff  in  error 
has  attempted  to  maintain,  we  shall  affect  and 
render  nugatory  a  very  large  portion  of  the 
7O9*]  mercantile  securities  *  which  are  now 
afloat.  For  it  long  has  been,  and  now  is,  the 
constant  practice  for  one  of  a  copartnership  to 
draw  a  bill  or  make  a  note  in  the  name  of  a 
firm,  without  the  consent  or  knowledge  of  one 
or  more  of  the  partners.  It  often  happens  that 
the  business  of  a  mercantile  concern  is  con- 
ducted by  one  partner  while  his  copartners  are 
in  different  quarters  of  the  world,  and  could 
have  no  knowledge  of  the  transaction.  It  is, 
also,  every  day's  practice  for  partners  to  make 
a  note  under  their  firm,  payable  to,  or  to  draw 
a  bill  on  one  of  the  copartners;  and  I  believe  it 
has  never  heretofore  been  questioned  but  that  a 
bona  fide  indorsee  might  recover  against  all  the 
copartners  on  such  a  bill  or  note,  unless  it 
were  given  for  a  matter  which  did  not  concern 
the  partnership,  and  that  fact  was  known  to 
the  holder  at  the  time  of  the  indorsement. 

Where  the  payment  of  a  bill  or  note,  made 
in  the  name  of  a  partnership,  is  resisted  on  the 
ground  that  it  was  given  in  fraud  of  the  part- 
nership, with  the  knowledge  of  the  holder,  it 
is  incumbent  on  the  defendant  to  plead  and 
prove  these  facts.  There  being  no  averments 
to  this  effect  in  the  plea  under  consideration, 
we  are  to  presume,  as  the  indorsees  had  a  right 
to  presume,  that  the  note  was  given  for  a  mat- 
ter which  concerned  the  partnership. 

It  appears  to  me  that  in  the  argument  of  this 
case  there  has  been  a  mistake,  in  not  distin- 
guishing between  simple  contracts  made  by  a 
partnership, and  other  contracts  and  obligations 
purporting  to  be  made  by  several  persons. 

It  is  certainly  true,  as  has  been  insisted,  that 
a  man  cannot  be  bound  to  himself.  If  three 
persons  were  to  enter  into  a'bond  or  covenant 
to  pay  to  one  of  the  three,  I  presume  no  action 
at  law  could  be  maintained  on  such  a  specialty. 
And  it  is,  no  doubt,  generally  true  that  one  per- 
son cannot  bind  another  without  his  consent ; 
bat  this  general  rule  does  not  apply  to  mercan- 
tile concerns. 

Promissory  notes  are  on  a  different  footing 
from  other  contracts.  They  are  made  nego- 
tiable by,  and  when  negotiated,  derive  their 
force  and  effect  from  statute.  The  question  then 
is,  whether  in  virtue  of  the  Act  concerning 
71O*]  Promissory  *Notes,  1  R.  L.,  151,  and 
the  law  merchant,  the  defendants  in  error  are 
not  entitled  to  recover  as  indorsees  of  the  note 
described  ,  in  the  declaration,  notwithstanding 
anything  alleged  in  the  plea. 

First,  as  to  the  power  which  the  other  part- 
ners had  to  make  the  note,  without  the  knowl- 
edge or  consent  of  Peter  Smith. 

When  Peter  Smith  entered  into  partnership 
he  gave  each  of  his  copartners  power  to  bind 
him  by  any  promise  or  agreement  which  re- 
lated to  the  partnership  concerns.  I  do  not 
mean  to  say  that  the  power  of  partners  does  not 
extend  further,  and  that  all  the  members  of  a 
firm  may  not  be  bound  by  a  bill  or  note  given 
by  one  partner,  in  the  name  of  all,  although  it 
may  not  have  been  for  a  debt  of  the  firm,  if 
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an  indorsee  takes  such  a  note  without  knowing 
for  what  consideration  it  was  made.  But  it  is 
unnecessary  to  give  any  opinion  on  this  point 
at  present. 

If  it  be  asked  from  whence  partners  derive 
their  power  to  bind  each  other,  the  answer  is, 
it  results  from  the  nature  of  partnerships  and 
from  the  law  merchant  applicable  to  them.  It 
is  no  defense  for  one  of  the  several  partners  to 
say  he  did  not  assent  to  the  contract,  or  that  it 
was  made  without  his  knowledge.  If  he  ex- 
pressly dissented,  it  certainly  would  not  avail, 
if  the  party  claiming  the  benefit  of  the  contract 
did  not  know  that  he  had  dissented.  And  if 
the  transaction  was  bona  fide,  and  concerned 
matters  which  were  within  the  scope,  and  ac- 
customed dealings  of  the  partnership,  I  doubt 
whether  a  plea  by  one  partner,  that  the  in- 
dorsee knew  when  he  took  a  note  that  it  was 
given  against  the  will  of  one  of  the  partners, 
would  be  a  bar  to  an  action  on  the  note. 

It  seems  to  me,  therefore,  that  it  cannot  be 
questioned  but  that  Peter  Smith's  partners  and 
each  of  them,  had  power  to  bind  him  by  the 
note  in  question,  although  he  never  assented 
to  the  note's  being  made,  and  though  it  was 
given  without  his  knowledge.  So  that  if  the 
note  had  been  payable  to  any  other  person  than 
to  one  of  the  firm,  undoubtedly,  it  would  have 
bound  all  the  partners. 

But  it  was  payable  to  Van  Santvoord,  one 
of  the  firm  ;  and  the  remaining  question  is, 
whether  that  circumstance  should  pre-  [*7 1 1 
vent  the  defendants  in  error,  who  are  his  in- 
dorsees, from  recovering. 

If  the  note  had  remained  in  the  hands  of  Van 
Santvoord,  he  could  not  have  sustained  any 
suit  upon  it.  For  either  he  must  have  sued  all 
the  partners,  and  then  it  would  have  been  a 
suit  by  a  man  against  himself,  or  he  must  have 
sued  his  copartners  only,  and  then  the  note 
would  not  have  supported  his  declaration,  in 
which  he  must  have  averred  that  the  defend- 
ants promised  ;  whereas",  the  note  would  show 
that  the  promise  was  by  all  the  partners. 
These  would  be  technical  objections,  which 
would  be  fatal  in  a  suit  at  common  law  in  the 
name  of  the  payee.  Yet  there  can  be  no  doubt 
that  a  partner  might  have  relief  in  a  court  of 
chancery  on  a  note  given  to  him  by  his  copart- 
ners. For  certainly  a  partnership  may  become 
indebted  to  one  of  the  firm  ;  as  if  there  should 
be  a  copartn.ersb.ip  for  manufacturing  and  vend- 
ing linens,  and  one  of  the  partners  should  be  a 
farmer.  The  partnership  might  well  become 
indebted  to  him  for  the  raw  material,  and 
might  bind  the  firm  by  a  note  given  for  the  ar- 
ticle furnished.  Though  the  farmer  might  not 
be  able  to  maintain  his  suit  at  law,  he  could 
recover  in  a  court  of  equity.  Such  a  note  in 
the  hands  of  one  of  a  firm  the  world  has  a  right 
to  regard  as  an  evidence  of  a  debt  due  from 
the  firm  to  the  partner,  to  whom  it  is  given. 
The  indorsee  is,  therefore,  justifiable  in  taking 
the  note,  although  he  may  know  and  see  upon 
its  face  that  his  indorser  is  one  of  the  firm  ; 
and  when  the  indorsee  brings  the  action,  there 
are  no  technical  obstacles  to  his  recovery.  The 
suit  is  not,  then,  by  a  person  against  himself  ; 
and  his  demand  is  pursuant  to  the  contract  by 
which  all  who  compose  the  firm  are  bound, 
and  against  these  his  action  is  brought. 

That  because  a  suit  at  common  law  cannot 
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be  supported  against  the  makers  of  a  note,  pre- 
viously to  its  being  negotiated  ;  therefore,  no 
suit  can  be  maintained  by  the  bona  fide  holder, 
after  it  is  indorsed,  is  a  proposition  that  cannot 
be  sustained.  Nothing  is  more  common  than 
for  partners  to  draw  a  bill  payable  to  one  of 
the  firm.  Often  bills  are  made  payable  to,  and 
drawn  upon  the  makers  themselves ;  and  very 
often  bills  are  made  payable  to  fictitious  pay- 
712*]  ees.  *These  bills  may  he  mere  waste 
paper,  until  they  are  negotiated  ;  but  the  mo- 
ment they  are  indorsed,  they  become  efficient 
securities  in  the  hands  of  the  indorsees.  If  it 
be  asked,  by  what  law  do  they  become  so,  the 
answer  is,  it  is  by  the  lex  mercatoria,  the  evi- 
dence of  which  is  long,  constant  and  continued 
usage.  This  is  the  law  merchant  with  respect 
to  bills  of  exchange  ;  and  by  the  statute  it  is 
provided  that  promissory  notes  "shall  have  the 
same  effect,  and  be  negotiable  in  like  manner, 
as  inland  bills  of  exchange  according  to  the  cus- 
tom of  merchants."  Since  promissory  notes 
have  been  put  on  the  footing  of  bills  of  ex- 
change they  have,  like  them,  been  made  pay- 
able to  the  order  of  one  of  the  makers,  or  to 
the  maker's  own  order.  Our  bank  notes  are 
very  generally  made  payable  to  fictitious  pay- 
ees. There  is  no  instance  of  an  objection  to  the 
right  of  bona  fide  indorsees  or  holders,  to  recov- 
er on  such  notes.  On  the  contrary,  the  cases 
cited  by  the  counsel  for  the  plaintiffs  below, 
show  that  suits  have  been  maintained  on  notes 
so  made  and  indorsed. 

I  think  the  law  well  settled.  The  plea  of  the 
defendant  below,  in  my  opinion,  is  no  bar.  I 
am,  therefore,  in  favor  of  affirming  the  judg- 
ment of  the  Supreme  Court. 

Per  totam  Curiam. 

Judgment  affirmed. 

Distinguisbed-54  N.  Y..  538. 

Cited  in— 3  Wend.,  417 ;  17  Wend.,  49,  223 ;  3  Hill, 
110 ;  1  Edw.,  Ill;  36  Barb.,  284 :  43  Barb.,  391:  44  Barb., 
421 ;  57  Barb..  112;  66  Barb..  193;  23  How.  Pr.,  545;  1 
Bos.,  206 ;  4  How.  (U.  S-),  418,  588 ;  1  Wood.  &  M.,  119; 
3  McLean,  174 ;  66  111.,  463  ;  21  Ohio  St..  484 ;  30  Wis,, 
543 ;  45  Am.  Dec.,  279  (6  Smed.  &  M.,  212). 


THE    AMERICAN     INSURANCE     COM- 
PANY   OF  NEW   YORK,    Plaintiffs  in 

Error, 

v. 

STEPHEN  WHITNEY,  Defendant  in  Ei-ror. 

Marine  Insurance —  Valued  Policy. 

Of  the  extent  of  liability  on  a  valued  policy  of  in- 
surance. 

An  Insurance  by  a  valued  policy  on  a  cargro  out  and 
return  home,  embraces  Roods  procured  by  an  hy- 
pothecation of  the  outward  cargo,  to  ita  full  value. 

ON  ERROR  from  the  Supreme  Court.  The 
action  in  that  court  was  axsumpsit,  by  the 
present  defendant,  against  the  present  plaint- 
iffs in  error.  Judgment  was  for  the  plaintiff 
7  1 3*]  *below  upon  the  case,  and  for  the  rea- 
sons given  by  the  Supreme  Court,  as  reported 
in  3  Cow.,  21 0-220. 

Messrs.  J.  Duer  and  D.  B.  Ogden,  for  the 
plaintiffs  in  error. 

NOTE.— Marine  insurance—  Valued  policy— Extent 
of  liability  im.  See  the  above  case  of  American  Ins. 
Co.  v.  Whitney,  as  reported  in  3  Cow.,  210,  note,  and 
other  notes  there  cited. 

Co  WEN  5. 


Messrs.  G.  Griffin  and  J.  0.  Hoffman,  for  the 
defendant  in  error. 

SANFORD,  Chancellor,  and  Golden,  Senator, 
delivered  opinions,  in  which  they  examined 
and  vindicated  at  large  the  points  decided  by 
the  Supreme  Court,  fully  agreeing  with  that 
court — and  in  these  opinions,  this  court  unan- 
imously concurred.  Accordingly, 

Per  totam  Curiam. 
Judgment  affirmed. 


PHILIP  FORGEY,  Plaintiff  in  Error, 

v. 
SARAH  SUTLIFF,  Defendant  in  Error 

Dower —  Widow  of  Alien  Purchaser. 

The  widow  of  an  alien  purchaser,  under  the  Stat- 
ute, 2  R.  L.,  542,  takes  her  dower  as  purchaser,  with- 
in the  meaning  of  that  Act,  according  to  Sutliff  v. 
Forgey,  1  Cow.,  89-97. 

ON  ERROR  from  the  Supreme  Court.  The 
action  in  that  court  was  dower  unde  nihil 
habet  by  the  present  defendant  against  the 
plaintiff  in  error.  And  judgment  was  there 
for  the  demandant  upon  the  case,  and  for  the 
reasons  given  by  the  Supreme  Court,  as  re- 
ported in  1  Cow.,  89-97. 

Mr.  S.  Stevens,  for  the  plaintiff  in  error. 

Mr.  J.  Crary,  for  the  defendant  in  error. 

SANFORD,  Chancellor,  and  Golden,  Senator, 
delivered  opinions  here,  in  which  they  con- 
curred with  the  court  below,  that  the  demand- 
ant took  her  dower  as  purchaser  within  the 
meaning  and  construction  of  the  Act  of  1802, 
2R.  L.,  542.  And  the  judgment  of  the  Su- 
preme Court  was  affirmed  by  the  whole  court, 
except  Lynde  and  Redfield,  Senators,  who 
were  for  reversal. 

Judgment  affirmed. 

Affirming— 1  Cow.,  89. 

Cited  in— 12  Wend..  66  ;  16  Wend.,  620 ;  20  Wend., 
349,356;  21  Wend.,  61:  1  Hill,  463;  3  Den.,  232;  2  N. 
Y.,  251 ;  20  N.  Y..  328 ;  1  Abb.  App.  Dec.,  275. 

See  1  Keyes,  359. 


*CHARLES  WOpLCOTT,  Plaintiff  [* 7 14 
in  Error, 

v. 

ISSACHAR  H.  GOODRICH,  Defendant  in 
Error. 

Slander — Charge  of  Crime  Against  Nature, 

To  say  of  one,  "He  has  been  with  a  sow,"  holden 
legal  slander;  the  declaration,  averring  that  the  de- 
fendant intended  to  charge  the  plaintiff  with  the 
crime  against  nature. 

ON  ERROR  from  the  Supreme  Court.  The 
action  in  the  court  below  was  by  Goodrich 
against  Woolcott,  for  slander  in  saying  of  the 
plaintiff  (as  charged  in  the  4th  count) :  "He 
has  been  with  a  sow."  The  Supreme  Court 
gave  judgment  for  the  plaintiff  upon  the  case, 
and  for  the  reasons  as  reported  in  3  Cow.,  231- 
240.  SUTHERLAND,  J.,  delivering  the  opinion 
of  the  court. 


NOTE.— Slander—  W hat  constitutes.    See  Moody  v. 
Baker,  ante,  p.  351,  note,  arid  other  notes  there  cited. 
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SAVAGE,  Ch,  J,,  now  assigned  the  reasons 
for  the  judgment  below. 

Mr.  D.  Selden,  for  the  plaintiff  in  error. 

Mr.  S.  M.  Hopkins,  for  the  defendant  in  er- 
ror. 

SANFORD,  Chancellor,  delivered  his  opinion 
at  length  in  support  of  the  judgment  below, 
upon  the  grounds  stated  in  the  former  report 
of  the  case  above  cited  ;  and, 

Per  totam  Curiam. 

Judgment  affirmed. 

Affirming— 3  Cow.,  331. 

Cited  in-19  Wend.,  298 :  25  Wend.,  201 ;  6  Barb.,  47; 
5  How.  Pr.,  176 ;  Edm.,  229 ;  3  Bob.,  294. 


MARY  JANE  DELANCY  ET  AL.,  Appellants, 
WILLIAM  SEYMOUR.  Respondent. 

Specific  Performance — Evidence — Case  for  Issue 
At  Law. 

Upon  a  bill  for  the  specific  performance  of  a  con- 
tract for  the  sale  of  lands,  and  upon  exceptions  to 
the  master's  report  in  favor  of  the  title,  it  appeared 
that  one  link  in  the  chain  was  a  deed  from  L.  found 
among  the  title  papers  accompanying1  the  posses- 
sion, but  with  respect  to  which  the  weight  of  evi- 
dence was  that  the  deed  was  not  genuine.  By  ex- 
715*]  eluding  *that  deed,  the  complainant  would  be 
reduced  to  rely  upon  adverse  possession,  which  was 
less  than  twenty-five  years.  There  was  slight  evi- 
dence that  L.  was  an  alien ;  and  if  not  so,  there  was 
no  account  of  his  heirs  or  devisees. 

Held,  to  be  a  proper  case  for  an  issue  at  law. 

AN  appeal  from  the  Court  of  Chancery. 
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SANFORD,  ChanceUor,  assigned  the  reasons  for 
the  decretal  order  of  the  court  below,  awarding 
an  issue  upon  the  title  of  the  respondent,  as  in 
1  Hopk.  Ch.,  S.  C.  See  that  book,  p.  436-450, 
for  the  report  of  this  case  in  the  court  below, 
which  presents  the  same  points  now  passed 
upon  by  this  court. 

The  cause  was  argued  here  by, 

Mr.  Talcott,  Atty-Gen.,  and  Mr.  8.  Jones,  for 
the  appellants,  and, 

Messrs.  J.  Duer  and  J.  V.  Henry,  for  the  re- 
spondent. 

WOOD  WORTH,  J.,  SAVAGE,  Ch.  J.,  and  COL- 
DEN,  Senator,  afterwards  discussed  the  ques- 
tions argued  by  counsel,  giving  their  reasons 
at  large  to  the  court  for  the  opinions  they 
had  respectively  formed.  They  all  three  dif- 
fered from  the  Chancellor,  and  were  for  a  re- 
versal of  the  decree ;  WOODWORTH,  J. ,  and 
GOLDEN,  Senator,  thinking  the  title,  as  report- 
ed by  the  master  in  the  court  below,  sufficient; 
and  that,  therefore,  there  should  be  a  decree 
for  specific  performance ;  and  SAVAGE,  Ch.  J., 
holding  the  title  so  doubtful,  that  the  appel- 
lants ought  not  to  be  compelled  to  accept  it, 
even  though  a  jury  should  think  it  good. 

Whereupon  a  majority  of  the  Court  were  for 
affirming  the  order  of  the  Chancellor;  and  it 
was  thereupon, 

Ordered,  adjudged  and  decreed  that  the  de- 
cretal order  appealed  from,  be,  &c.,  affirmed  ; 
that  the  appellants  pay  to  the  respondent  his 
costs  in  this  court,  to  be  taxed  ;  and  that  the 
record  be  remitted  to  the  Court  of  Chancery, 
to  the  end  that  the  decree  might  be  carried 
into  execution. 
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CASES  ARttUED  AND  DETERMINED 

IN   THE 

Court  for  the  Trial  of  Impeachments 

AND  THK 

CORRECTION  OF  'ERRORS 


STATE   OF  NEW  YORK, 

IN  JANUARY,  1826. 


•719*]    *JAMES  REID,  Appellant. 
JOHN  G.  VANDERHEYDEN,   Respondent. 

Parties — One  Having  no  Interest  Cannot  be  a 
Party— If  His  Interest  Ceases  after  Commence- 
ment of  Suit,  His  Right  to  Prosecute  or  to  Ap- 
peal also  Ceases — Interest  in  Costs —  Wills — 
Caveat  against  Proof  of— Practice. 

J.  G.  V.,  a  brother  of  the  half  blood  to  S.  V.,  who 
•  died  without  issue,  leaving  his  wife  enceinte,  filed  a 
caveat  against  the  proof  of  the  will  of  the  deceased. 
Whereupon  the  surrogate  caused  the  parties  inter- 
ested, to  be  cited ;  proceeded  to  take  proofs,  and 
four  days  after  the  birth  of  the  child,  made  a  decree 
establishing  the  will.  J.  G.  V.  appealed  to  the  Chan- 
cefior,  before  whom  a  motion  was  made  to  quash  the 
appeal,  on  the  ground  that  nis  interest  having 
ceased,  he  was  no  longer  a  proper  party  in  the  cause. 
This  motion  was  overruled:  and  the  Chancellor 
afterwards  awarded  an  issue  to  try  the  sanity  of  the 
testator,  more  than  15  days  having  elapsed  from  the 
time  of  making  the  first  order.  On  appeal  to  the 
Court  of  Errors  from  the  last  order, 

Held,  that  the  first  order  being  connected  with  it, 
was  examinable  by  that  court,  notwithstanding  the 
lapse  of  time. 

Held,  also.that  the  Chancellor  should  have  quashed 
the  appeal. 

A  person  having  no  interest  in  the  subject-matter 
of  a  suit,  cannot  be  a  party  in  any  court. 

If  he  have  an  interest  at  the  commencement  of  a 
suit,  and  that  interest  ceases,  the  right  to  prosecute 
the  suit,  or  to  appeal,  also  ceases. 

The  declaration  or  order  of  a  surrogate,  on  mak- 
ing a  decree  establishing  a  will,  that  each  party 
shall  pay  his  own  costs,  is  not  the  subject  of  an  ap- 
peal :  1.  Because  this  is  not  a  decree  in  form.  2. 
Because  a  surrogate  having  no  power  in  such  case 
to  award  costs,  a  decree  in  form  for  costs,  is  cwa»n 
nimjtiflice.  and  void,  without  reversal  by  appeal. 
72O*]  *It  seems  that  a  mere  stranger  may  file  a 
capeat  against  the  proof  of  a  will,  but  this  act  is 
merely  advisory,  and  he  has  no  power  to  litigate 
concerning  the  will. 

A  mere  interest  in  the  costs,  gives  no  right  of  ap- 
peal in  respect  to  any  other  matter. 

Citations— 1  Hopkins  Ch.,  40SM15:  Corn..  590;  2 
Madd.  Ch.,  1  ed.,  400;  2  Veru..  548,  032;  1  Johns.  Cas., 
498;  17  Johns.,  54S. 

ON  appeal  from  a  decretal  order  of  the  Court 
of  Chancery,  sitting  as  a  court  of  probate, 
in  a  testamentary  cau.se  on  appeal  from  a  de- 
cree of  the  Surrogate  of  the  County  of  Rensse- 
laer. 

The  order  appealed  from,  awarded  an  issue 
upon  the  will  of  Samuel  Vanderheyden. 
•Co WEN  5. 


The  facts,  so  far  as  they  related  to  the  points 
of  discussion  in  the  Court  of  Chancery,  on  the 
merits,  are  stated  in  1  Hopk.  Ch.,  408,  409,  S. 
C.  But  the  cause  going  off  in  this  court  upon 
an  objection  for  want  of  parties,  not  notified  in 
that  report,  a  supplemental  statement  of  facts 
becomes  necessary. 

Samuel  Vanderheyden,  of  the  County  of 
Rensselaer,  died  Nov.  27, 1823,  leaving  a  large 
real  and  personal  estate,  and  having  first  exe- 
cuted a  paper  writing,  dated  Nov.  14,  1823, 
purporting  to  be  his  last  will  and  testament, 
and  which  was  the  paper  in  question  in  the 
cause. 

Dec.  10,  1823,  James  Reid,  by  his  counsel, 
appeared  before  the  surrogate,  presented  this 
paper,  and  prayed  that  it  should  be  allowed, 
and  proved  by  the  surrogate,  as  the  last  will  and 
testament  of  the  deceased.  A  caveat  had  pre- 
viously been  entered  by  the  respondent  against 
proving  the  will. 

Citations  were,  therefore,  issued  by  the  sur- 
rogate, directed  to  the  respondent,  who  was  a 
brother  of  the  deceased,  and  to  others  the  next 
of  kin,  to  show  cause  against  the  allowance  of 
the  will. 

On  the  return  of  the  citations,  the  parties  ap- 
peared and  the  cause  was  contested.  The  ob- 
jection to  the  paper  in  question  was,  that  at  the 
time  of  its  alleged  execution,  the  deceased  was 
not  of  sound  and  disposing  mind  and  memory. 
On  this  question  of  fact,  many  witnesses  were 
examined  ;  and  Apr.  20,  1824,  the  surrogate 
made  a  decree  that  the  paper  writing  was  duly 
proved  as  such  will.  *and  was  valid  and  [*721 
effectual  in  law.  From  that  decree,  an  appeal 
was  prosecuted  by  the  respondent  to  the  Chan- 
cellor, who,  in  March  Term,  1825,  awarded  an 
issue  upon  the  will;  whence  the  present  appeal 
was  prosecuted  to  this  court. 

The  surrogate's  return  to  the  Chancellor  con- 
tained a  concise  history  of  the  proceedings, 
with  which  was  transmitted  a  copy  of  the  will, 
and  the  testimony  of  wknesses.which  had  boon 
reduced  to  writing,  in  the  form  of  depositions. 

The  above  facts  appear  from  the  report  of 
Mr.  Hopkins. 

The  surrogate  decreed,  substantially;  that 
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each  party  should  pay  his  own  costs.  It  ap- 
peared before  the  Chancellor  that  the  deceased 
died,  leaving  his  wife,  Eliza  Ann  Vanderhey- 
den,  enceinte  of  a  male  child,  who  was  born 
Apr.  16,  1824,  and  who  was  living  at  the  time 
of  the  appeal  to  him,  being  the  only  child  of 
the  deceased.  That  the  deceased  left  one  brother 
and  two  sisters  of  the  whole  blood,  the  respond- 
ent being  a  brother  of  the  half-blood,  by  a  dif- 
ferent mother;  but  he  left  no  father  or  mother 
living.  The  will  in  question  disposed  of  all 
the  property  of  the  deceased  to  persons  other 
than  the  respondent,  viz. :  to  the  wife  and  child; 
and  in  the  event  of  the  marriage  of  the  former 
and  death  of  the  latter,  then  to  the  two  sis- 
ters. The  will  also  appointed  the  respondent, 
the  appellant,  and  J.  R.,  guardians  of  the  child 
and  executors  of  the  will ;  directing,  however, 
that  the  mother  should  have  the  sole  control  of 
the  child  till  10  years  of  age,  unless  she  should 
marry  before  that  time. 

These  facts  appeared  in  the  Court  of  Chan- 
cery on  petition  to  quash  the  appeal,  presented 
by  the  appellant,  accompanied  with  affidavits 
duly  verifying  them.  But  the  prayer  of  the 
petition  was  denied  by  the  Chancellor,  July  28, 
1824. 

The  present  being,  in  terms,  an  appeal  from 
the  decretal  order  awarding  an  issue  which  was 
made  afterwards,  Apr.  29,  1825  ;  when  no  ob- 
jection for  want  of  parties  was  taken, 

SANFORD,  Chancellor,  assigned  the  reasons  in 
support  of  this  decretal  order,  as  in  1  Hopk. 
Ch.,  409-415. 

722*]  *Mr.  J.  Radcliff.  for  the  appellant, 
now  insisted  that  the  appeal  from  the  surro- 
gate's decree  should  have  been  dismissed  by 
the  Chancellor,  on  the  ground  that  the  respond- 
ent, after  the  birth  of  the  posthumous  son,  had 
no  right  by  law  to  appeal.  The  respondent  was 
not  aggrieved.  True,  before  the  birth  of  the 
child,  being  then  one  of  the  next  of  kin.  he  had 
an  interest,  as  distributee,  to  set  aside  the  will. 
He  was  also  one  of  the  heirs,  but  all  interest 
ceased  with  the  birth  of  the  child.  There  was 
not  even  a  contingent  interest,  left  in  him.  The 
property  vested  in  the  child,  and  the  respond- 
ent could  not  claim  even  on  the  death  of  the 
child. 

It  is  no  answer  that  the  respondent  had  an  in- 
terest when  he  instituted  his  proceedings  be- 
fore the  surrogate.  There  are  many  instances 
in  which  a  change  of  interest  will  be  regarded 
in  the  prosecution  of  a  suit  both  at  law  and  in 
equity.  (2  Tidd,  1096;  2  Str.,  880,  1015;  Coop. 
Eq.  PI.,  63;  4  Ves.,  387;  18 [Id.,  426.)  This  very 
point  was  decided  in  Downing  v.  'Porter,  9  Mass., 
386.  That  case  decides  that  a  contingent  in- 
terest is  not  sufficient  to  entitle  a  party  to  ap- 
peal ;  but  it  must  be  by  the  person  holding  the 
immediate  interest. 

It  may  be  said  the  respondent  was  interested 
in  the  decree,  at  least  so  far  as  the  question  of 
costs  was  concerned.  The  surrogate's  decree 
was  undoubtedly  right  in  this  respect.  He 
had  no  power  to  award  costs  to  either  party  as 
against  the  other ;  and  could  only  leave  them, 
as  he  has  done,  each  to  pay  his  own  costs.  As 
against  the  failing  party,  costs  depend  on  the 
Statute,  2  Inst.,  288;  which  is  silent  as  to  costs 
in  this  case.  (1  R.  L.,  446,  447,  sec.  9.)  The 
legal  consequence  is,  that  each  must  pay  his 
own  Costs.  The  respondent  is  the  last  person 
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who  should  complain  of  the  costs;  for  he  hav- 
ing failed  before  the  surrogate,  any  modifica- 
tion of  the  decree  in  this  respect  must  be  against 
him. 

But  an  appeal  will  not  lie  from  a  decree  for 
costs  only,  1  Ves.,  Sr.,  250;  10  Ves.,  572;  Travis 
v.  Waters,  12  Johns.,  500. 

That  an  appeal  from  the  last  decree  brings 
up  the  former  orders  in  the  cause,  he  cited  1 
Johns.  Cas.,436;  12  Johns.,  500;  2  Cow.,  195. 

*As  this  was  a  preliminary  point,  <fo[*723 
Court  directed  the  counsel  on  both  sides  to  be 
heard  upon  it  before  going  into  the  merits — 
inasmuch  as  if  they  should  be  with  the  appel- 
lant upon  this,  it  would  dispose  of  the  cause, 
without  discussion  on  the  points  involved  in 
the  merits. 

Messrs.  D.  Buel  and  J.  P.  Cushman,  for  the 
respondent.  There  is  no  pretense  for  going^ 
back  to  the  order  of  July,  1824.  We  supposed, 
that  when  the  appellants  passed  by  the  15  days 
to  which  the  Statute,  1  R.  L.,  134,  sec.  9,  lim- 
its an  appeal,  it  was  a  tacit  admission  that  he 
was  unwilling  to  stand  or  fall  by  it.  This  order 
relates  to  a  mere  question  of  technical  form. 
It  is  not  material  to  the  event  of  this  suit,  who 
is  the  party.  Here  he  is  the  oldest  uncle  of  the 
half-blood,  who.  by  the  common  law,  next  to 
the  mother,  would  be  guardian  in  socage  to  the 
infant,  if  the  land  should  descend. 

But  the  appeal  from  this  interlocutory  order 
should  have  been  prosecuted  within  15  days. 
(1  R.  L.,  134.) 

Again  ;  it  was  an  order  relating  to  the  mere 
practice  of  the  court.  Such  an  order  is  not  the 
subject  of  an  appeal.  (9  Johns.,  443,  444,  489, 
per  Spencer,  J.)  It  related  to  the  form  of  the 
proceeding  only.  The  respondent  is  named  as- 
a  party  in  the  decree  of  the  surrogate,  made 
after  the  fact  had  transpired,  which,  it  is  now 
contended,  disqualified  him  from  being  a  party 
to  the  caveat.  The  appellant  had  passed  the- 
time  for  objecting  to  a  matter  of  form.  The- 
objection  should  have  been  made  before  the- 
surrogate.  Not  being  made  there,  it  could  not. 
be  heard  by  the  Chancellor,  on  appeal  ;  nor 
will  it  be  noticed  by  this  court. 

It  is  difficult  to  define  who  is  a  proper  party^ 
in  a  surrogate's  court. 

It  is,  perhaps,  true,  as  a  general  rule,  that  an 
appeal  from  a  final  decree  shall  open  the  pre- 
vious orders  in  a  cause.  But  this  case  does  not 
come  within  the  rule.  The  decree  appealed 
from  is  plainly  not  a  final  decree.  All  the  books 
agree  in  calling  an  order  for  an  issue  interloc- 
utory. Le  Guenv.  Gouverneur,  1  Johns.  Cas., 
436,  confines  the  rule,  that  you  may  go  back 
on  an  appeal  from  an  interlocutory  decree,  to- 
the  previous  orders,  to  cases  where  the  merits 
*are  fully  before  this  court,  so  as  to  [*724 
warrant  a  final  decree  here.  Jaques  v.  M.  E. 
Church,  17  Johns.,  548,  requires  that  the  pre- 
vious order  should  be  connected  with  the  mer- 
its of  the  cause. 

But  the  party  should  never  be  allowed  to 
question  on  the  argument,  an  order  which  he 
has  not  mentioned  or  even  alluded  to  in  his  pe- 
tition of  appeal.  It  is  a  rule  of  practice  that  he 
must,  in  the  appeal,  specify  particularly  what 
he  appeals  from,  and  file  his  appeal  with  the 
register  of  the  court.  (Blake  Ch.  Pr.,  2d  ed., 
172, 465,  7  and  8  Gen.  Rule  of  this  court.)  Noth- 
ing can  be  put  in  the  petition  of  appeal  except 
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what  is  put  in  the  appeal  itself  ;  and  the  court 
will  pass  on  those  parts  of  the  decree  only  which 
are  mentioned  in  the  petition.  Sands  v.  Codvnse, 
4  Johns.,  536. 

On  the  face  of  this  case,  it  came  here  by  an 
appeal  from  the  decree  of  March  Term,  1825. 
The  Constitution  requires  that  the  Chancellor 
shall  assign  his  reasons.  This  is  not  done  as  to 
the  previous  order.  That  order  is  not  alluded 
to  in  the  opinion.  Mentioning  it  in  the  petition 
was  evidently  the  result  of  an  after-thought. 
There  being  no  regular  appeal  from  that  order, 
the  GhanceUpr  was  not  required  to  assign  his 
reasons  for  it. 

The  right  to  object  now  is  waived  on  another 
ground.  The  appellant  passed  over  the  pre- 
vious order,  and  proceeded  to  an  argument  on 
the  merits.  Even  as  to  the  court  below,  and 
especially  as  to  this  court,  he  had  waived  the 
objection.  Atkinson  v.  Manks,  1  Cow.,  691, 
709,  per  Sutherland,  J.  In  the  very  case  cited 
on  the  other  side,  of  Travis  v.  Waters,  12  Johns., 
511,  the  same  doctrine  is  laid  down.  That  case 
decides  that  a  delay  to  apply  on  the  subject  of 
costs,  was  a  waiver  of  all  objection.  The  doc- 
trine proceeded  on  the  ground  of  laches — not 
that  there  was  no  right  to  appeal  from  a  de- 
cree concerning  costs. 

But  supposing  the  objection  to  be  in  season, 
the  decision  of  the  Chancellor  denying  the 
prayer  of  the  respondent  to  quash  the  appeal 
for  want  of  parties,  was  correct  in  principle. 
There  can  be  no  doubt  that  the  respondent  was 
competent  to  file  a  caveat.  The  books  which 
relate  to  the  ecclesiastical  courts,  are  on  most 
7  25*]subjects  meager  and  unsatisfactory  ;*but 
they  are  full  and  clear  as  to  the  party  who  may 
enter  a  caveat.  So  far  from  being  confined  to 
the  person  in  interest,  it  may  be  entered  by  a 
mere  stranger.  (Toll.,  72,  73,  ch.  2,  sec.  9;  Bac. 
Abr..  Ex'rs  and  Adm'rs.E,  pi.  8,  p.  41;  Hutch- 
ins  v.  Qlover,  Cro.  Jac. ,  463,  464  ;  Manning  v. 
Napp,  1  Salk.,  37.)  In  some  of  these  authori- 
ties, the  effect  of  a  caveat  is  considered,  as  to  a 
court  of  common  law;  and  it  is  doubted  whether 
it  shall  have  any  effect.  But  we  are  here  pro- 
ceeding according  to  the  canon  law.  In  1  Burns' 
Keel.  Law,  a  caveat  is  defined  thus  :  "  a  cau- 
tion entered  in  the  spiritual  court,  to  stop  pro- 
bates, administrations,  licenses,  dispensations, 
faculties,  institutions  and  such  like,  from  being 
granted  without  the  knowledge  of  the  party 
that  enters  it."  Has  a  caveat  in  our  law  any 
different  effect  as  to  the  court  of  the  surrogate  ? 
It  is  plainly  admissible,  being  expressly  recog- 
nized by  our  Statute,  1  R.  L.,  446,  447,  sec.  9. 
On  entering  it,  the  judge  of  probate,  or  surro- 
gate, is  to  cause  the  parties  to  appear  before 
him,  and  hear  and  determine  the  matter  in  con- 
troversy. The  right  to  enter  it  is  not  confined 
by  the  statute  to  the  party  in  interest,  ft.is 
granted  in  general  terms.  The  Legislature 
doubtless  bad  some  idea  of  what  the  Taw  was 
in  England.  If  they  had  an  objection  to  this 
right  being  exercised  by  a  stranger,  why  not 
say  so  ? 

But  at  what  stage  did  the  proceeding  become 
irregular  ?  The  original  decree  was  entered 
Apr.  20,  1824.  The  child  was  born  on  the  16th, 
4  days  previous  to  the  decree.  If  there  was  any 
irregularity,  it  happened  before  the  surrogate  ; 
and  how  is  that  to  be  got  rid  of,  but  by  an  ap- 
peal to  the  Court  of  Chancery  for  that  very 
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cause  ?  It  should,  then,  appear  upon  the  return 
that  the  objection  was  taken.  It  could  not  be 
made  on  petition  or  motion,  being  upon  a  mat- 
ter which  arose  before  the  decree  by  the  surro- 
gate. 

There  is  good  reason  why  a  stranger  should 
be  allowed  to  enter  a  caveat.  Its  propriety  is 
eminently  illustrated  in  this  case.  A  will  is  ob- 
tained by  the  greatest  fraud,  and  the  most  odi- 
ous conspiracy.  The  only  one  in  immediate 
interest  *is  a  child.  The  rule  is  highly  [*726 
reasonable  that  any  responsible  person  may  in- 
terpose. The  court  can  settle  the  question  of 
costs.  Admit  that  the  party  here  cannot,  by 
any  possibility,  have  a  claim  to  the  subject  of 
controversy  ;  he  is  near  of  kin,  and  for  the 
very  reason  that  he  cannot  inherit  the  real  es- 
tate, he  may  be  guardian  in  socage  (1  Bl.  Com. . 
488) ;  and  is  esteemed  in  law  and  equity  the 
most  proper  person  to  take  charge  of  the  in- 
fant's person  and  rights.  The  same  principle 
is  adopted  in  appointing  committees  of  lunatics. 
The  court  have  a  right  to  be  satisfied  that  he  is 
actuated  with  a  single  view  to  the  interest  of  the 
child. 

Downing  v.  Porter.  9  Mass.,  386,  cited  on  the 
other  side,  is  a  case  which  can  make  nothing 
for  or  against  us.  The  proceeding  was  probably 
based  on  some  statute  of  Mass.  It  was  not  the 
case  of  a  caveat.  Administration  had  been 
granted.  The  question  of  parties  is  peculiarly 
proper  to  be  left  as  a  matter  of  discretion  to  the 
court  where  the  proceeding  happens  to  be  pend- 
ing. In  this  case,  if  the  child  dies,  living  the 
mother,  she  will  be  the  next  of  kin,  and  take 
the  personal  property  from  him.  (1  P.  Wms., 
48,  49.)  It  then  goes  to  her  connections,  on  her 
dying,  and  not  to  the  respondent.  In  the  eye 
of  the  law,  then,  the  respondent  is  the  proper 
person  to  be  guardian  to  the  infant — as  having 
no  expectation,  or  a  very  remote  one  at  least, 
from  his  death. 

It  is  not  denied  that  the  caveat  was  valid. 
Does  it  not  follow  that  the  right  to  appeal  ex- 
ists ?  Costs  are  given  by  the  decree  against  us. 
May  we  not  appeal  from  the  decree,  on  the 
ground  that  the  costs  should  have  been  award- 
ed, wholly  against  the  opposite  party  ?  That 
an  unjust  burden  was  left  upon  us  by  the  sur- 
rogate ?  By  the  Statutes,  1  R.  L. ,  454,  sec.  32, 
and  Laws,  sess.  46,  ch.  70,  sec.  3.  p.  63,  any 
person  claiming  to  be  aggrieved  may  appeal. 
The  respondent  claims  to  be  aggrieved,  and  he 
shows  himself  to  be  aggrieved  in  the  article  of 
costs.  This  is  said  to  be  such  a  distribution  of 
costs  as  would  be  made  by  operation  of  law. 
Be  it  so,  for  the  purposes  of  the  argument.  This 
can  make  no  difference  as  to  the  right  of  appeal- 
ing. We  are  now  on  the  preliminary  question. 
The  doubt  started  is,  whether  we  have  such  an 
interest  as  warrants  our  being  a  party.  We  do 
*not  concede  that  the  decree  has  no  [*727 
operation  beyond  the  law.  We  have  a  right  to 
say  that  we  are  aggrieved,  and  to  appeal.  It  is 
admitted  that  there  is  no  statute  authorizing 
the  surrogate  to  decree  costs  in  this  case,  and 
that  none  can  be  given  by  the  common  law. 

If  there  was  originally  a  right  of  appeal, 
there  has  been  nothing  to  change  it.  In  the 
eye  of  the  law,  the  interest  of  the  respondent 
is  the  same  now  as  when  he  entered  a  caveat. 
The  rights  of  the  child  are  the  same.  The 
rights  of  an  infant,  en  venire  sa  mere,  are  the 
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same  as  if  born.  (1  R.  L.,  54.  sec.  5 ;  1  Bl. 
Com.,  129,  and  Christian's  note.)  These  rights 
might,  then,  have  been  the  subject  of  an  appeal 
in  chancery. 

The  cases  are  against  the  reversal  of  decrees 
upon  the  mere  want  of  proper  parties.  Neither 
bills  nor  appeals  are  dismissed  on  that  ground. 
Wharton  v.  Squire,  Colles,  270.  Proper  parties 
may  be  added;  and  interest  in  a  party  is  not 
always  required,  even  in  a  court  of  law.  Ray- 
mond v.  Johnson,  11  Johns.,  488.  The  whole 
is  mere  arbitrary  matter  of  practice,  belonging 
exclusively  to  the  court  below.  Even  in  a 
court  of  law,  bankruptcy,  during  the  pendency 
of  a  suit,  is  no  abatement.  (Ib.)  In  a  court  of 
chancery,  it  merely  stays  the  proceedings  till 
the  assignees  are  brought  in.  There  is  no  strict 
rule  on  this  subject,  as  to  caveats.  The  law, 
we  have  seen,  is  less  rigid  on  this  head  than 
any  other. 

As  to  the  objection,  that  costs  alone  are  not 
the  subject  of  an  appeal,  the  rule  is  unsettled. 
Platt  and  Spencer,  JJ.,  differed  on  the  point,  in 
Travis  v.  Waters,  12  Johns.,  500.  An  appeal 
is  denied  in  England,  because  chancery  has  a 
perfect  discretion  on  the  subject.  But  it  would 
be  error  in  a  court  of  law  to  give  costs  where 
none  are  allowed,  and  it  is  so  in  the  Ecclesi- 
astical Court.  The  cases  of  appeals  from  chan- 
cery do  not  apply  to  a  testamentary  case. 

The  interest,  even  of  an  immediate  distrib- 
utee, is  always  somewhat  contingent.  It  de- 
pends on  the  question  whether  there  will  be  a 
surplus  beyond  the  payment  of  debts.  We  nev- 
er had  any  absolute  interest.  Yet  it  is  granted 
that  we  were  right  in  the  beginning.  The 
728*]  Court  of  Probates  being  *formed  on 
the  model  of  the  English  prerogative  court.we 
must  take  the  law  as  it  stands  in  relation  to 
that  court ;  and  if  a  stranger  may  enter  a  ca- 
veat and  proceed  in  an  appeal  there,  he  may  do 
so  here. 

Even  in  the  case  of  a  writ  of  error,  the  suit 
does  not  abate  by  the  death  of  the  defendant ; 
and  after  an  assignment  of  errors,  does  not 
abate  by  the  death  of  the  plaintiff,  but  it  goes 
on  for  the  benefit  of  the  persons  interested. 
All  this,  and  the  like  doctrine,  is  technical. 
The  death  of  the  Ch.  J.  before  the  return 
is  signed,  formerly  rendered  the  writ  of  error 
ineffectual ;  and  the  prorogation  of  Parliament 
discontinued  its  proceedings.  If  a  suit  may 
be  carried  on  in  the  name  of  a  party  who  be- 
comes bankrupt,  for  the  benefit  of  his  assign- 
ees, on  the  same  principle  it  may  go  on  in  this 
case  for  the  benefit  of  the  child.  No  rights  of  the 
child  can  be  lost,  and  they  may  be  benefited. 
The  object  is  the  furtherance  of  justice.  There 
can  be  no  ultimate  proceeding  by  execution  ; 
but  the  court  are  to  pass  upon  the  mere  ques- 
tion: is  this  the  will  of  the  deceased  ? 

Mr.  A.  Van  Vechten,  in  reply.  The  decision 
of  this  cause  cannot  bind  the  respondent,  for 
he  has  no  interest  which  it  can  affect.  It  can- 
not bind  the  infant  who  is  not  a  party.  If  it 
cannot  bind  the  respondent,  of  course  it  will 
not  affect  the  infant,  for  it  should  be  mutually 
binding. 

The  previous  order  is  as  much  in  question 
as  if  there  had  been  a  direct  appeal  from  it, 
and  it  is  a  sufficient  objection  that  the  respond- 
ent had  no  interest.  He  does  not  appear  as 
guardian  to  the  child,  and  is  to  be  deemed  a 
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mere  intruder.  The  right  to  enter  a  caveat  is 
not  followed  by  the  power  to  become  a  party, 
and  litigate  the  will.  It  is  conceded  to  be  a 
mere  caution  which  a  stranger  may  give.  Be- 
ing merely  cautionary,  it  is  not  an  act  of  liti- 
gation. It  is  like  the  act  of  a  counselor  rising 
in  court  and  advising  ut  amicus  curies.  When 
the  caveat  is  entered  by  the  stranger,  all  is 
done  which  he  has  power  to  do.  We  could 
not  apply  to  quash  the  caveat,  which  was  a 
mere  notice.  There  was  nothing  to  aggrieve 
the  respondent,  because  he  had  no  rights.  True 
the  statue  gives  the  right  of  appeal  to  the  par- 
ty claiming  to  be  aggrieved  ;  but  there  must 
be  some  foundation  for  the  *claim.  [*729 
How  can  he  be  said  to  be  aggrieved  when  he 
has  no  interest  to  be  affected  ?  This  has  been 
treated  as  a  chancery  proceeding  ;  but  in  that 
court  the  cause  is  never  suffered  to  proceed  on 
a  change  of  interest  appearing,  without  the 
proper  parties  being  brought  in.  If  a  stranger 
of  wealth  may  come  in  and  litigate  the  will,  a 
man  of  straw  may  do  the  same,  and  there  will 
be  no  end  to  the  number  of  parties.  Nor  can 
the  court  ever  require  security  for  costs  of  a 
resident  citizen.  A  man  of  property  might  sac- 
rifice the  whole  estate  by  a  caveat  and  appeal 
and  that,  too,  with  impunity  ;  for  it  is  not  pre- 
tended that  costs  can  be  given  against  him. 
They  are  unauthorized  by  the  statute. 

The  decree  for  costs  is  no  more  than  saying 
each  party  shall  pay  his  own  costs,  and  it  does 
not  seem  to  be  denied  that  this  is  precisely 
what  the  law  would  imply.  No  sum  is  spec- 
ified, and  there  was  no  taxation.  The  decree 
for  costs  could  have  no  effect.  It  could  not 
be  enforced  by  execution.  The  persons  who 
performed  the  services  for  which  costs  were 
due,  must,  notwithstanding,  bring  their  action 
to  collect  them  ;  and  declare  on  a  quantum 
meruit,  and  show  in  proof  what  the  law  enti- 
tled them  to.  Ample  relief  might  have  been 
obtained  short  of  this  court  of  dernier  resort. 
It  is  a  trifling  subject,  and  not  worthy  the 
strength  of  Hercules. 

But  if  these  costs  are  the  subject  of  an  ap- 
peal, it  does  not  follow  that  there  is  a  right  of 
appeal  as  to  the  merits.  These  are  not  affect- 
ed by  the  question  of  costs. 

The  objection  that  the  order  of  July,  1824, 
is  not  appealed  from,  is  strict  and  technical. 
The  merits  are  all  before  the  court ;  and  we 
are,  in  effect,  discussing  the  power  of  a  judge 
of  probate — not  a  proceeding  in  the  Court  of 
Chancery  under  its  general  powers.  An  issue 
has  been  awarded  ;  and  the  very  question  is, 
whether  the  respondent  can  come  to  the  Chan- 
cellor, and  go  down  on  an  issue  to  try  rights 
which  he  confessedly  does  not  possess.  The 
decision  of  the  jury  will  be  of  no  effect.  It  can 
operate  on  the  rights  of  no  one,  and  all  this 
round  of  litigation  is  idle — a  mere  course  of 
speculation  upon  an  abstract  right. 

The  question  of  proper  parties  is  always  im- 
portant; and  the  want  of  them  cause  for  ap- 
peal. It  is  essential  that  they  *should  [*73O 
have  an  immediate  interest.  Hickcock  v.  Scrib- 
ner,  3  Johns.  Cas.,  315;  Grant  v.  Duane,  9 
Johns.,  611,  612. 

The  respondent  is  neither  interested,  nor  does 
he  appear  pro  forma,  for  the  benefit  of  any  par- 
ty in  interest.  If  he  comes  in  the  character 
of  guardian,  or  in  any  way  representing  the 
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rights  of  others,  this  should  be  stated  on  the 
record. 

The  objection  as  to  parties  might  have  been 
made  at  the  hearing  ;  but  this  was  not  neces- 
sary to  save  our  rights  of  appeal.  It  is  surely 
sufficient  that  we  raised  it  in  limine;  9  Johns. , 
612 ;  and  it  would  have  been  indecorous  to 
mention  it  again  before  the  Chancellor,  after 
we  had  been  overruled.  A  court  of  appeal  may 
examine  all  the  errors  of  the  court  below,  as 
well  those  of  omission,  as  of  commission.  Bush 
v.  Livingston,  2  Cai.  Cas.,  66. 

All  the  parties  in  interest  acquiesce.  Not  a 
word  of  complaint  is  heard  from  any  one  hav- 
ing a  right  to  complain. 

In  Bud  v.  Street,  9  Johns.,  443,  the  appeal 
was  dismissed,  because  it  related  to  a  mere 
question  of  practice  in  the  court  below,  not  at 
all  connected  with  the  merits  of  the  case.  The 
order  in  question  related  directly  to  the  mer- 
its ;  and  being  connected  with  the  last  decretal 
order,  it  is  opened  by  the  appeal.  Jaques  v. 
M.  E.  Church,  17  Johns.,  548.  The  case  cited 
was  an  appeal  from  a  final  decree.  The  decree 
appealed  from  in  this  case  is  either  final  as  af- 
fecting the  merits.or  it  should  have  been  so.  If 
not,  then,  in  itself,  is  a  cause  of  appeal.  The 
cause  should  have  been  dismissed  by  the  Chan- 
cellor. That  would  have  been  final.  Sands  v. 
Codwise,  4  Johns.,  536,  cited  against  us,  was 
the  case  of  several  distinct,  disconnected  and 
independent  decrees.  Where  they  are  so,  it  is 
true,  each  should  be  made  the  ground  of  a  dis- 
tinct and  specific  appeal.  But  when  the  error 
of  the  first  runs  on  into  the  order  appealed 
from,  if  the  latter  is  erroneous  because  the 
first  was  so.  all  the  orders  present  the  same 
point.  They  differ  merely  in  the  order  of  time, 
and  the  error  exists  as  much  in  the  last  as  in 
the  first.  The  want  of  parties  in  this  case  is 
the  single  point.  It  is  a  whole,  and  cannot  be 
divided.  Being  so,  the  appeal  from  the  last 
731*]  embraces  *both  orders.  In  Atkinson  v. 
..Wanks,  1  Cow.,  709,  the  decree  was  entered  by 
the  consent  of  both  parties  ;  and  for  that  rea- 
son alone  was  the  appeal  held  to  come  short 
of  it. 

The  authorities  cited  to  show  the  effect  of  a 
caveat,  merely  show  how  it  is  regarded  in  the 
eye  of  the  ecclesiastical  law.  Manning  v.  Napp, 
cited  by  the  counsel  from  1  Salk.,  37,  allows 
that  the  caveat  was  damnum  absque  injuria; 
"  for  the  property  of  the  goods  till  administra- 
tion, was  in  the  ordinary;  and  the  plaintiff  had 
neither  jus  in  re  nee  jus  ad  rem :"  thus  sanction- 
ing the  principle  that  a  caveat  is  unknown  to 
the  common  law.  Are  we  governed  by  the  eccle- 
siastical law?  The  surrogate  derives  his  author- 
ity from  the  statute.  His  powers  are  defined 
and  limited  by  it.  The  will  is  to  be  proved  be- 
fore him.  A  caveat  may  be  entered,  when  there 
is  a  dispute  ;  and  he  is  then  to  cause  the  par- 
ties to  appear  before  him  and  hear  and  deter- 
mine the  matter  in  controversy  (1  R.  L.,  446. 
447,  sec.  9.)  Who  are  these  parties  thus  to  be 
cited?  Certainly  those  interested  merely.  None 
others  have  a  right  to  be  heard.  Suppose  they  all 
come  and  concur  in  the  proof  of  the  will,  can 
they  be  kept  at  bay  by  this  caveat  entered  by  11 
stranger  ?  Can  he  drive  them  to  a  course  of 
litigation  ?  If  they  do  not  come,  the  legal  con- 
clusion is  that  they  acquiesce  ;  that  they  are 
opposed  to  any  controversy  which  the  intruder 
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wishes  to  involve  them  in.  Would  the  surro- 
gate be  bound  in  such  a  case  to  wait  during  the 
three  months,  the  time  which  the  cases  allow 
to  the  operation  of  the  caveat  ?  The  duties  of 
all  concerned  in  managing  the  estate,  are  to  be 
performed  according  to  the  course  of  the  com- 
mon law.  "  A  caveat  is  of  such  validity  by  the 
canon  law,  that  if  an  institution,  administration 
or  the  like  be  granted  pending  such  caveat,  the 
same  is  void.  But  not  so  by  the  common  law. 
For,  by  the  common  law,  an  admission,  insti- 
tution, probate,  administration  or  the  like, 
contrary  to  a  caveat  entered,  shall  stand  good  ; 
in  the  eye  of  which  law,  the  caveat  is  said  to  be 
only  a  caution  for  the  information  of  the  court, 
&c.,  but  that  it  doth  not  preserve  the  right  un- 
touched, so  as  to  null  all  subsequent  proceed- 
ings, because  it  doth  not  come,  nor  hath  it  ever 
been  determined,  that  a  bishop  became  a  dis- 
turber, by  giving  institution  *without  [*732 
regard  to  a  caveat;  on  the  contrary,  it  was  said 
by  Coke  and  Doderidge  in  the  case  of  Hutch- 
ins  v.  Glover,  H.  14  Ja.,  that  they  have  nothing 
to  do  with  a  caveat  in  the  common  law."  (1 
Burn  Eccl.  Law,  207,  208.) 

If  the  statute  had  said  a  notice  in  writing  in- 
stead of  a  caveat,  it  would  have  been  the  same 
thing. 

The  notion  which  the  gentlemen  advance  as 
to  the  common  law  guardian  in  socage,  is  entirely 
correct.  He  is  one  to  whom  the  inheritance 
cannot  possibly  descend.  Where  there  are  sev- 
eral of  this  class  in  equal  degree,  an  appoint- 
ment is  to  be  made.  But  here  the  mother  is 
guardian  in  socage  ;  and  in  default  of  her, 
the  uncle  on  the  mother's  side.  (1  Bl.  Com., 
488.)  The  respondent  cannot  be  recognized  as 
guardian  till  he  is  appointed  to  that  office.  He 
did  not  enter  the  caveat  as  guardian. 

A  contingent  or  expectant  interest  must  rest 
on  some  present  vested  right  to  support  it  ; 
otherwise,  where  are  .we  to  stop  ?  We  know 
not  who  may  finally  be  interested.  If  it  can  be 
demanded  that  we  should  litigate  with  all  who 
may  possibly  have  an  interest,  we  may  be  driven 
to  enter  the  lists  with  every  one  of  the  family 
with  which  we  are  connected  immediately  or 
remotely. 

[The  counsel  were  heard  during  the  short  in- 
tervals from  legislative  business,  on  the  9th 
and  llth  of  Jan. 

And  now,  after  several  members  of  the  Cmirt 
had  expressed  their  opinions.and  adverted  with 
more  or  less  particularity  to  the  reasons  upon 
which  they  should  vote,the  question  was  taken, 
Sutherland,  «/.,  being  absent.] 

WOOD  WORTH,  J.  I  have  not  been  able,  in 
the  short  space  of  time  allowed  for  consider- 
ing the  point  presented  and  the  arguments  anil 
authorities  on  which  it  depends,  to  reduce  my 
opinion  to  writing.  Aided,  however,  by  the 
very  full  and  learned  discussions  of  counsel, 
presenting  the  case  in  almost  every  possible 
point  of  view,  I  have  come  to  a  conclusion 
perfectly  satisfactory  to  myself;  which,  with 
the  considerations  upon  which  it  has  proceeded, 
I  will  briefly  state  to  the  court. 

*The  question  presented  for  our  de-  [*733 
termination  is,  whether  the  respondent,  John 
G.  Vanderheyden,  was  properly  made  a  party 
to  the  appeal  from  the  surrogate.  If  he  was, 
the  argument  must  then  proceed  on  the  mer- 
its ;  it  not,  there  is  an  end  of  this  cause. 
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It  is  an  elementary  principle,  recognized  in 
all  the  books,  that  a  person  having  no  interest 
in  the  subject  of  dispute,  cannot  be  a  party 
litigant ;  and  I  am  not  aware  of  a  single  excep- 
tion in  any  one  of  our  courts,  whether  proceed- 
ing according  to  the  course  of  the  common, 
civil  or  canon  law.  To  show  the  nature  and 
universality  of  the  rule,  and  illustrate  and  en- 
force it,  we  need  only  go  to  the  doctrines  of 
a  court  of  equity,  where  the  greatest  possible 
latitude  as  to  parties  is  indulged.  There,  not 
only  must  the  original  parties  have  an  interest, 
but  that  interest  is  followed  in  all  its  changes. 
Although  an  action  may  proceed  in  some  cases 
in  the  name  of  the  original  plaintiff,  in  trust 
for  others,  on  whom  the  interest  is  cast  by  op- 
eration of  law  ;  11  Johns.,  488 ;  yet,  in  equity, 
even  in  cases  of  change  by  bankruptcy  or  in- 
solvency, a  bill  must  be  filed  in  nature  of  a  bill 
or  revivor.  Thus,  where  B  filed  his  bill ;  and 
after  answer,  was  discharged  under  the  Act 
for  the  Relief  of  Insolvent  Debtors  ;  and  his 
effects  were  assigned  to  B,  who  assigned  to  C, 
it  was  held  that  a  bill  was  necessary,  to  bring 
in  the  new  parties  in  interest.  Harrison  v.  Rid- 
ley, Com.,  590,  and  vide  2  Madd.  Ch.,  Isted., 
400  ;  2  Vern.,  548,  632.  The  case  in  Comyn  ex- 
amines the  subject,  and  shows  the  ground  and 
necessity  of  adhering  to  interest  as  the  crite- 
rion of  parties.  Indeed,  the  contrary  rule  would 
produce  a  very  singular  state  of  things.  Any 
stranger  would  be  enabled  to  crowd  our  courts 
with  business,  as  his  curiosity,  his  revenge  or 
the  spirit  of  litigation  or  gain  might  prompt 
him  ;  and  that,  too,  without  settling  any  right, 
without  the  court  being  able  to  do  a  single  act 
personally  binding  on  anybody  beyond  the 
mere  question  of  costs. 

It  is  not  necessary  to  controvert  the  proposi- 
tion so  much  dwelt  upon  at  the  bar  that  any 
one  may  enter  a  caveat  against  the  proof  of  a 
will.  Admitting  this  to  Ije  so,  I  do  not  see  that 
734*]  *the  consequences,  sought  to  be  deduc- 
ed, would  at  all  follow.  This  caveat  is  a  mere 
monitory  act.  It  requires  the  surrogate  to  ad- 
vise the  parties  in  interest,  who  will  then  gov- 
ern themselves  accordingly.  They  are  the  only 
persons  who  can  interfere  beyond  the  caveat. 
The  power  of  the  stranger  is  limited  to  the  act 
of  entering  it.  Admitting  the  contrary  doctrine, 
would  result  in  a  very  strange  absurdity.  Sup- 
pose all  the  parties  interested,  to  come  in  and 
declare  themselves  satisfied  that  the  will  is 
genuine;  is  it  to  be  tolerated  that  a  mere  stranger 
may  drive  them  to  the  delay,  vexation  and  ex- 
pense of  litigating  those  very  rights  to  which 
no  one  pretends  any  claim,  and  which  never 
can  be  asserted  against  them  ?  The  neglect  to 
appear  and  contest-  the  will,  on  being  duly 
served  with  a  citation,  work  the  same  conse- 
quence in  construction  of  law.  It  is  equivalent 
to  a  confession.  It  appears  to  me  that  the  mere 
stating  of  the  doctrine  contended  for  by  the  re- 
spondent, in  all  its  extent,  is  enough  to  show 
its  utter  inadmissibility  ;  and  the  only  ques- 
tion must  be,  whether  the  respondent  had  an 
interest  at  the  time  of  the  appeal. 

I  do  not  deem  it  necessary  to  inquire  whether 
he  had  such  an  interest  as  would  warrant  his 
being  a  party  when  he  commenced  his  proceed- 
ings in  the  court  of  the  surrogate.  Admitting 
him  to  have  been  one  of  the  distributees  of  the 
estate  at  that  time  (and  I  think  he  was  to  be  so 
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regarded),  that  interest  was  defeasible  ;  and 
was,  in  truth,  defeated  by  the  birth  of  a  pos- 
thumous child  on  the  16th  of  Apr.,  four  days 
before  the  decree  of  the  surrogate  was  pro- 
nounced. This  event  changed  the  rights  of  the 
parties  altogether.  It  not  only  devested  the 
respondent's  right  as  distributee  ;  but  it  ap- 
pears to  me  it  took  away  all  possibility  of  in- 
terest, all  expectancy,  unless  it  be  a  very  re- 
mote one  indeed.  The  will  being  out  of  ques- 
tion, all  the  estate,  real  and  personal,  vested  in 
the  child.  To  the  real  estate,  the  respondent 
plainly  never  could  succeed,  even  on  the  death 
of  the  child,  being  an  uncle  of  the  half-blood. 
But  the  real  estate  is  not  in  question.  The  per- 
sonal estate,  if  any,  beyond  the  payment  of 
debts,  would  pass  to  the  next  of  kin.  This  is 
the  mother  ;  and  on  her  death,  it  would  pass 
to  her  next  of  kin.  Her  *death  before  [*735 
that  of  the  child,  would  still  leave  the  respond- 
ent's right  of  succession  doubtful  in  law.  For 
the  purposes  of  this  question,  then,  he  was,  at 
the  time  of  pronouncing  the  decree  by  the  sur- 
rogate, a  mere  stranger.  When  his  interest 
ceased,  his  right  further  to  litigate  ceased 
with  it.  All  power  of  appeal  was,  therefore, 
gone. 

Is  the  respondent  a  proper  party  pro  forma, 
to  vindicate  the  rights  of  others  ?  No  such 
thing  appears  upon  the  record,  or  in  any  other 
way.  It  is  not  pretended  that  he  is  guardian 
to  the  infant,  either  ad  litem  or  otherwise.  He 
has  neither  the  custody  nor  protection  of  the 
child  ;  and  there  is  no  rule  in  the  books  giving 
him  a  right  to  claim  the  guardianship.  The 
uncle  of  the  mother's  side  would,  doubtless,  be 
preferred.  Why  allow  the  respondent  to  liti- 
gate under  pretense  of  benefiting  persons  who 
have  a  real  interest  ?  Are  we  to  presume  them 
inattentive  to  their  rights  and  that  the  infant 
will  be  injured  by  their  neglect  ?  If  this  be  so, 
I  repeat,  what  right  has  a  stranger  to  interfere? 
The  infant  must  seek  his  remedy  on  coming  of 
age. 

I  think  it  follows,  conclusively,  that  the  ap- 
peal should  have  been  quashed  by  the  Court  of 
Chancery  when  the  motion  was  made  for  that 
purpose. 

It  was  strenuously  urged,  however,  by  the 
counsel  for  the  respondent,  that  it  is  now  too 
late  for  the  appellant  to  question  the  order 
then  made  ;  because,  being  interlocutory,  he 
suffered  the  limitation  of  15  days  to  pass  be- 
fore his  appeal  was  entered.  This  raises  the 
question  whether  the  appeal  taken  from  the 
order  awarding  an  issue  involves  and  brings  up 
the  previous  one.  It  seems  to  me  that  that  or- 
der is  necessarily  drawn  in  question.  The  in- 
quiry, whether  there  be  proper  parties  to  the 
litigation,  runs  through  the  whole  proceeding. 
Not  a  step  is  to  be  taken  without  them.  The 
award  of  an  issue,  or  any  other  order,  is  nuga- 
tory. They  are  essential  to  the  form  and  con- 
stitution of  the  suit.  This  being  so,  the  gen- 
eral principle  was  laid  down  in  Le  Guen  v. 
Gfouverneur,  1  Johns.  Cas.,  498,  and  is  now 
well  established,  that  "by  an  appeal  from  any- 
interlocutory  or  final  decree,  all  the  proceed- 
ings in  the  cause  anterior  to  the  decree  are  nec- 
essary to  be  presented  to  the  court ;  and  proper 
for  *its  determination.  It  may  fre-  [*736 
quently  become  indispensable  to  reverse,  alter 
or  modify  the  previous  proceedings,  in  order 
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to  make  them  consistent  with  the  decree  to  be 
pronounced." 

The  rule  thus  laid  down  is  forcibly  illustrat- 
ed by  the  principal  case.  In  deciding  the  ques- 
tion, whether  there  should  have  been  an  issue, 
we  must  look  at  (he  whole  of  it  ;  and  any 

f round  which  shows  that  there  should  not 
ave  been  one  may  be  urged.  Whether  the 
proof  was  satisfactory  upon  the  depositions,  is 
one  question  ;  and  above  all,  whether  there 
are  any  rights  to  be  determined.  The  two  or- 
ders appear  to  me  to  be  so  essentially  connected, 
that  justice  cannot  be  done,  otherwise  than  by 
considering  them  in  one  view.  The  doctrine 
on  this  subject  was  also  advanced  in  general 
terms  in  Jaques  v.  M.  E.  Church,  17  Johns.,  548. 
The  importance  of  adhering  to  the  rule  may 
be  illustrated  in  a  variety  of  ways.  Cases  may 
be  supposed  where  it  is  vitally  essential  to  the 
Administration  of  justice.  Suppose  a  party 
should  file  his  bill  to  be  relieved  against  pro- 
ceedings at  law,  and  obtain  an  injunction, 
which  is  dissolved  on  the  coming  in  of  the 
answer.  The  case,  however,  eventually  turns 
out  to  be  a  doubtful  one  at  the  hearing,  as  de- 
pending on  a  variety  of  facts  and  an  issue  is 
Awarded.  From  this  there  is  an  appeal,  and 
the  issue  is  confirmed.  Would  not  this  court 
look  back,  and  see  whether  the  injunction  was 
properly  dissolved  ;  and  if  not  reverse  the 
order  of  dissolution, and  direct  it  to  be  renewed 
by  the  Chancellor,  in  order  to  save  the  party 
against  being  stripped  of  the  fruits  of  his 
litigation  by  the  judgment  and  execution  at 
law  ? 

The  only  remaining  question  respects  the 
•costs  before  the  surrogate.  It  is  said  the  re- 
spondent has  such  an  interest  in  these  as  en- 
titles him  to  an  appeal.  If  this  be  admitted,  it 
ty  no  means  follows  that  we  can  consider  the 
merits  of  the  case,  further  than  they  are  con- 
nected with  the  question  of  costs.  On  seeing 
that  they  were  improperly  awarded,  the  decree 
may  be  reversed  pro  tanto.  This,  however, 
gives  no  right  to  the  respondent  upon  the  other 
branch  of  the  subject. 

737*1  *But,  I  confess,  I  can  see  no  possible 
ground  of  objection  to  the  decree,  so  far  as  it 
relates  to  the  costs.  Indeed,  it  cannot  be  called 
a  decree  affecting  costs.  It  leaves  the  parties 
precisely  as  they  would  have  stood  had  there 
been  no  decree  ;  to  the  question  between  them 
respectively  and  the  surrogate,  as  to  what  they 
shall  pay  him  for  his  services.  There  is  no 
formal  decree  for  costs  :  nothing  which  can  be 
enforced  by  execution.  The  surrogate,  being 
satisfied,  probably,  that  he  had  no  power  to 
award  costs,  did  not  intend  to  make  any  decree 
respecting  them  ;  and  what  he  said  in  the  de- 
cree was  his  mere  ipsedixit  as  to  his  own  claim. 
It  had  no  more  effect  than  if  he  had  pronounced 
it  on  any  other  occasion.  It  is  not  possible  to 
make  it  out  a  decree  within  the  meaning  of  the 
law 

At  any  rate,  if  it  be  a  decree  in  form,  it  can- 
not affect  the  party.  The  surrogate  had  no 
authority  to  award  costs.  There  being  a  want 
of  jurisdiction,  the  decree  was,  for  so  much, 
coram  non  judfce,  and  void.  It  could  never 
have  been  enforced. 

On  tlie  whole,  I  am  of  opinion  that  the  de- 
cree of  the  Court  of  Chancery  should  be  re- 
versed ;  and  that  the  proceedings  be  remitted, 
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to  the  end  that  the  appeal  from  the  surrogate 
be  dismissed  from  the  Court  of  Chancery. 

SAVAGE,  Oh.  J.  I  concur  in  the  opinion  de- 
livered by  Mr.  Justice  Woodworth.  The  cases 
cited  by  him  show  clearly  that  we  may  go  back 
from  an  interlocutory  order  mentioned  in  the 
appeal  to  another  and  previous  order  connected 
with  it,  though  the  latter  was  made  more  than 
15  days  anterior  to  the  appeal.  I  cannot  enter- 
tain a  doubt  of  our  right  to  do  so  in  this  case. 

The  respondent  appears  to  me  to  have  no 
rights,  either  in  the  real  or  personal  property, 
which  warranted  his  being  made  a  party  to  the 
appeal.  They  ceased  with  the  birth  of  the 
child  ;  and  he  does  not  pretend  to  be  pursuing 
this  litigation  in  any  other  right  than  his  own. 
It  is  remarkable,  that  when  the  petition  was 
presented,  and  the  motion  made  before  the 
Chancellor  to  quash  the  appeal,  the  respondent 
himself,  under  oath,  disclaimed  all  interest 
whatever  in  the  subject  of  the  controversy. 

*The  question  of  costs  is  clearly  a  [*738 
matter  between  the  respondent  and  the  surro- 
gate, and  is  untouched  by  the  decree. 

On  the  whole,  who  and  what  does  this  pro- 
ceeding by  appeal  conclude  ?  No  one,  in  any 
single  particular.  After  the  infant  comes  of 
age  ;  or  when  any  other  person  duly  represent- 
ing him,  comes  before  the  proper  tribunal,  the 
whole  ground  must  be  gone  over  again,  even  if 
we  interfere  now,  and  either  reverse  or  affirm 
the  decree  on  the  merits. 

I  am  in  favor  of  a  reversal,  for  the  want  of 
parties. 

GOLDEN,  Senator.  I  confess  I  felt  myself 
unprepared  to  decide  this  cause,  when  the  court 
took  a  resolution  to  pass  upon  it.  I  could 
readily  concur  in  the  general  principle,  that  the 
party  instituting  a  suit  must  have  an  interest. 
And  there  is  another  general  principle,  that 
when  the  interest  ceases,  the  right  to  prosecute 
ceases.  It  is  not  necessary,  then,  to  look  back 
beyond  the  birth  of  the  child  ;  for  the  question 
comes  to  this  :  did  the  interest  cease  when  the 
child  was  born,  so  absolutely  as  to  take  away 
all  right  to  continue  the  suit  ? 

I  have  listened  with  great  attention  to  the 
reasoning  in  support  of  this  order,  particularly 
to  that  part  of  the  reasoning  which  was  in- 
tended to  show  that  the  respondent  had  an  in- 
terest in  some  shape,  either  in  his  own  right, 
or  as  representing  others,  which  warranted  the 
order  of  the  Chancellor  refusing  to  quash  the 
appeal.  And  this  is  a  question  which  I  would 
willingly  have  looked  farther  into,  as  it  ap- 
peared to  me  to  be  the  turning  point  in  the 
cause.  But  I  confess  the  reasoning  of  Mr.  Jus- 
tice Woodworth  seems  to  place  the  matter  in  a 
very  clear  light.  It  has  convinced  me  that  the 
respondent  had  no  right  whatever  to  prosecute 
the  appeal.  To  adopt  the  language  of  the  ques- 
tion, which  we  put  to  a  witness  as  the  test  of 
his  competency,  it  seems  to  me  the  respondent 
can  "  neither  gain  nor  lose  in  the  event  of  this 
suit, "so  far  as  the  subject-matter  is  concerned. 
Nor  will  an  interest,  merely  contingent,  vary 
the  case,  though  I  confess  I  cannot  see  that  the 
respondent  has  any  such.  An  interest  strictly 
contingent  will  not  even  disqualify  a  witness. 
A  rule  which  should  receive  a  party  upon  the 
footing  of  *such  an  interest  would  lead  [*73i) 
to  very  great  litigation  and  vexation.  Here, 
two  deaths  certainly  must  intervene,  as  I  un- 
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derstand  to  be  admitted  by  the  respondent's 
own  counsel,  before  he  can  claim  any  vested  in- 
terest. By  the  same  rule,  we  might  let  in  a  rela- 
tion in  the  20th  degree  to  litigate  the  question; 
nor  do  I  well  see  that  we  can  stop  anywhere. 

As  to  the  objection  which  goes  upon  the  Stat- 
ute of  Limitation,  the  rule  is  that  all  interloc- 
utory orders  connected  with  the  decree  appealed 
from  are  brought  up  with  it.  I  understand 
this  to  mean  that  the  orders  are  essentially  con- 
nected, so  that  you  cannot  dispose  of  the  one 
appealed  from,  according  to  the  justice  of  the 
case,  without  interfering  with  the  former  orders, 
some  or  one  of  them.  It  is  only  necessary  to  see, 
in  this  case,  that  the  appeal  brings  up  the  ques- 
tion of  proper  parties,  to  warrant  our  looking 
into  the  previous  order.  Now  I  understand  the 
question  of  parties  to  be  always  connected  with 
a  decree  touching  the  merits.  Suppose  this 
cause  had  gone  to  a  final  hearing  and  decree,  is 
there  a  doubt  that  an  appeal  would  then  have 
brought  up  this  question  ?  I  think  not.  If  so, 
an  appeal  from  an  interlocutory  decree  relating 
to  the  merits,  ought,  a  fortiori,  to  have  the  same 
effect.  Whether  a  court  be  one  of  original 
jurisdiction  or  appeal,  it  is  always  proper  that 
it  should  look  and  see  if  the  parties  before  it 
are  such  whose  interests  and  rights  are  to  be 
concluded.  This  is  always  a  question  on  the 
final  hearing  of  a  cause.  Suppose  this  were 
the  first  moment  of  presenting  the  question  in 
the  whole  course  of  the  cause,  I  do  not  think 
we  should  hesitate  to  interfere. 

On  the  question  of  costs,  I  concur  with  Mr. 
Justice  Wood  worth. 

VIELE,  Senator.  I  am  in ,  favor  of  hearing 
the  argument  upon  the  merits  before  giving  any 
opinion.  For  that  reason  I  shall  vote  against 
the  dismission  of  the  appeal  by  the  Chancellor. 

SPENCER,  Senator.  I  concur  with  Mr.  Justice 
Wood  worth  and  the  Chief  Justice.  As  to  the 
right  of  going  back  to  and  looking  into  the 
previous  order,  there  is  a  great  similarity  be- 
tween the  principal  case  and  that  of  Le  Guen 
74O*]  *v.  Gouverneur,  cited  by  Mr.  Justice 
Woodworth.  In  that  case  a  bill  was  filed  to  over- 
haul a  judgment  at  law,  obtained,  as  was  alleg- 
ed, against  the  respondent,  notwithstanding  he 
had  a  good  defense,  on  the  ground  of  fraud.  It 
was  objected  that  such  a  bill  would  not  lie;  that 
the  defense  should  have  been  insisted  on  at  law. 
But  the  Chancellor  overruled  the  objection,  and 
awarded  a  feigned  issue  to  try  the  question  of 
fraud.  Both  the  order  overruling  the  objection, 
and  that  awarding  an  issue,  were  interlocutory; 
yet  an  appeal  from  the  latter  (an  order  for  an 
issue,  as  in  this  case)  was  held  to  reach  the 
former. 

I  must  say  I  think,  with  Mr.  Golden,  that  if 
the  objection  for  want  of  parties  were  now  made 
for  the  first  time,  we  ought  to  listen  to  it. 

On  the  question  whether  there  be  any  interest 
in  fact  in  the  respondent,  I  have  nothing  to 
add  to  what  has  been  said  already.  But  there 
was  one  thing  on  this  head  which  drew  my  at- 
tention particularly,  as  I  now  learn  it  did  that 
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of  the  Chief  Justice.  It  is,  that  the  respondent 
(the  appellant  in  the  Court  of  Chancery)  came 
into  that  court  with  a  sworn  disclaimer  of  all  in- 
terest. I  will  read  an  extract  from  his  affidavit, 
made  and  read  in  opposition  to  the  motion  to 
quash  the  appeal  on  the  gr*ound  that  he  had  no 
interest:  "And  this  deponent  further  saith, 
that  in  objection  to  the  proof  of  said  paper  (the 
will  in  question),  and  filing  a  caveat,  and  in  ap- 
pealing from  the  decree  of  the  said  surrogate, 
this  deponent  hath  not  been  actuated  by  the 
hope  or  expectation  of  benefitting  himself  by 
acquiring  any  part  of  the  estate  of  the  said 
Samuel  ;  but  on  the  contrary,  this  deponent 
hath  often  stated  to  his^counsel,  and  to  others, 
that  he  did  not  intend  to  participate  in  the  es- 
tate of  the  said  Samuel  in  any  event  ;  and  hath 
declared  it  to  be  his  intention  to  release  all 
claim  which  he  might  make  thereto." 

Here  is  as  strong  a  disclaimer  as  can  be  stated 
on  any  record.  A  decree  should  always  be  final. 
It  cannot  be  so  unless  the  party  upon  whom  it 
is  to  operate  have  an  interest  in  the  subject  of 
it.  I  want  no  authority  to  show  that  a  party 
must  always  be  thus  interested. 

*GARDINER,  Senatoi',  stated  that,  not  [*741 
having  had  time  to  examine  the  question,  he 
was  not  satisfied  how  it  should  be  decided  ; 
and,  therefore,  declined  giving  any  opinion. 

WRIGHT,  Senator.  I  understand  the  object 
of  the  issue  was  to  ascertain  the  single  fact, 
whether  the  deceased  was  or  was  not  of  sound 
mind  and  memory  when  he  executed  his  will. 
I  confess  I  am  not  at  this  moment  prepared  to 
deny  that  truth  may  be  elicited  in  this  form  : 
although  the  party  to  the  issue  may  not  be 
technically  interested  in  the  subject  bequeathed. 
Further  reflection  might  convince  me" that  this 
is  so  ;  but  not  being  prepared  at  present  to  join 
in  such  a  decision,  I  must  vote  against  the  dis- 
missal of  the  appeal  by  the  Chancellor. 

ELLSWORTH  and  MALLORY,  Senators,  con- 
curred with  Mr.  Wright,  that  the  appeal  should 
not  be  dismissed,  the  rest  of  the  court  concur- 
ring with  Mr.  Justice  Woodworth. 

It  was  thereupon  ordered,  adjudged  and  de- 
creed, that  the  order  or  decree  of  the  Court  of 
Chancery,  of  the  29th  day  of  April,  1825,  di- 
recting a  feigned  issue  to  be  made  up  and  tried 
between  the  above  named  parties,  be,  &c.,  re- 
versed and  vacated;  that  theJCourt  of  Chancery 
do  dismiss  and  quash  the  appeal  brought  by 
the  said  John  G.  Vanderheyden,  in  the  said 
Court  of  Chancery,  from  the  order  or  decree  of 
the  Surrogate  of  the  County  of  Rensselaer,  and 
all  proceedings  had  thereon,  without  costs  be- 
low to  either  party  ;  and  that  the  record  and 
proceedings  be  remitted  to  the  Court  of  Chan- 
cery, that  the  decree  might  be  executed. 

Reversing-— 1  Hopk.,  408. 

Overruled— 1  Hill,  463 ;  20  Wend.,  338. 

Cited  in-11  Wend.,  237 ;  1  Paige,  95 ;  2'Paige,  81:  3 
Paige,  185  ;  1  Edw.,  270  ;  26  N.  Y.,  449 ;  40  N.  Y.,  583  ; 
78  N.  Y.,  309 ;  10  Hun,  291 ;  25  How.  Pr.,  8 :  39  How. 
Pr.,  182 ;  53  How.  Pr.,  11 ;  3  Daly,  192 ;  1  Bradf .,  37:  2 
Bradf.,  183;  2  Redf.,  146, 229;  22  Wall.,  336;  8  W.  Dig., 
545. 
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CASES 

ARGUED    AND    DETERMINED 


IN   THE 


SUPREME    COURT 


OF  THE 


STATE   OF  NEW   YORK, 


IN 


AUGUST  TERM,  1826,  IN  THE  FIFT^-FIRST  YEAR  OF  OUR  INDEPENDENCE. 


FULLER 

v. 

HUBBARD    AND    WILLIAMS, 
SMITH,  Deceased,  (a) 


Adms.    of 


Contract  to  Convey  Land  —  Payment  of  Purchase 
Money  —  Action,  by  Vendee  to  Recover  the 
Money  Paid,  does  not  Lie  —  Remedy  is  on  the 
Contract  —  No  Right  in  Vendee  to  Rescind—  He 
Should  Demand  a  Conveyance. 

Where,  on  a  contract  to  pay  for,  and  receive  a  con- 
veyance of  land,  the  money  has  been  paid,  though 
a  conveyance  has  not  been  given,  the  vendee  cannot 
rescind  the  contract  and  sue  for  the  purchase  money 
and  interest  ;  but  must  bring1  his  action  on  the  con- 
tract as  one  still  subsisting. 

Where  one  agrees  to  convey  land,  on  the  payment 
of  money,  the  vendee  must  not  only  tender  or  pay 
the  money,  but  he  must  demand  a  conveyance  ; 
and  after  waiting  a  reasonable  time  for  it  to  be  made 
out,  must  present  himself  to  receive  it. 

Where  the  agreement  is  to  convey  land  in  fee 
simple,  a  judgment  airainst  the  vendor  will  not,  at 
law,  authorize  the  vendee  to  rescind  the  contract. 
A  conveyance  without  covenants  would  satisfy  such 
an  agreement. 

Citations—  14  Johns.,  328;  Forrest's  Exch.,  61,  62; 
1  Esp.  N.  P.,  190;  Sugd.  L.  V.,  181,  182,  Am.  ed.,  1820; 
20  Johns.,  27,  133;  5  Johns.,  58;  7  Johns.,  380;  13 
Johns.,  363  ;  12  Johns.,  443  ;  9  Johns.,  126.  f 

A  SSUMPSIT,  commenced  in  August  Term, 
-ii  1821,  and  tried  at  the  Chenango  Circuit, 
Aug.  26,  1823,  before  Nelson,  Circuit  J. 

The  declaration  was  on  the  special  contract 
of  Fuller  and  Smith,  as  proved  upon  the  trial; 
and  also  contained  the  money  counts. 

The  following  facts  were  in  evidence  at  the 
circuit  :  May  15.  1812,  Smith,  the  intestate,  by 
a  memorandum  in  writing,  signed  by  both  par- 
ties, agreed  to  sell  Fuller  100  acres  of  land, 
in  Lisle,  Broome  Co.,  for  $600,  in  considera- 
tion of  $100  then  received  in  part  payment. 
Fuller  agreed  to  pay  the  residue  in  three  year- 
ly installments,  with  interest.  And  upon  pay- 
14*]  ment  of  *these  sums,  at  the  timed  men- 
tioned, Smith  agreed  to  convey  to  Fuller  in  fee 
simple.  It  was  further  agreed.  that  if  the  pay- 
ments were  not  made  at  the  day,  Smith  might 
elect  to  go  on  with  the  contract  or  not.  Pay- 
ments were  made  by  Fuller  from  time  to  time, 
to  the  intestate  and  the  plaintiffs,  to  the  amount 

(a)  This  cause  was  decided  in  October  Term,  1825. 
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of  the  whole  conisderation  money  and  interest; 
the  last  payment  being  made  to  the  plaintiffs, 
May  12,  1819. 

The  defendants  objected  that  the  plaintiff 
could  not  recover  on  the  general  counts  for 
money  had  and  received ;  but  the  objection 
was  overruled. 

They  also  objected  that  the  plaintiff  could 
not  recover  till  he  had  shown  a  deed  prepared 
by  him,  and  tendered  to  the  heirs  of  Smith  ; 
and  that  they  had  neglected  or  refused  to  exe- 
cute it;  or,  at  least,  that  a  conveyance  had  been 
demanded  of  them,  and  refused.  This  objec- 
tion was  overruled. 

They  also  proposed  to  show  that  the  plaintiff 
had  been  in  possession  of  the  land  since  the  con- 
tract, and  had  cut  and  sold  timber  to  a  large 
amount,  which,  they  insisted,  should  be  de- 
ducted from  the  claim  of  the  plaintiff.  This 
was  also  overruled  ;  and  the  jury,  under  the 
direction  of  the  judge,  found  for  the  plaintiff 
the  amount  of  the  consideration  money  and  in- 
terest. 

The  defendants  had  pleaded  a  judgment  of 
$7,000,  outstanding  against  the  intestate,  re- 
covered in  1815,  with  a  debt  upon  bond  and 
award,  against  him ;  and  plene  administravit 
except  $1.  To  this  plea,  the  plaintiff  had  re- 
plied, praying  judgment  of  assets  quando  ac- 
ciderent. 

Mr.  O.  C.  Bronson,  for  the  defendants,  moved 
for  a  new  trial,  on  the  grounds: 

1.  That  the  plaintiff  could  not  recover  on  the 
general  counts,  but  was  confined  to  the  special 
agreement.    Raymond  v.  Bearnard,  12  Johns., 
274;  Clark  v.  Smith,  14  Johns.,  326  ;  1  Chit. 
PI.,  342;  Towers  v.  Barrett,  IT.  R.,  133;  Power 
v.  Wells,  Cowp.,  818  ;  4  Mass.,  504  ;  }Veston  v. 
Downes,  Doug.,  23 ;  Hunt  v.  Silk,  5  East,  449; 
Camcellv.  Black  River  Man'fg.  Co..  14  Johns.. 
453;  Taylor  v.  Hare,  4  Bos.  &  P.,  260  ;  *2  [15 
Phil.  Ev.,  64;  1  Wh.  Selw.,  79  ;  2  Com.  Cont., 
5«  ;  Sugd.  L.  V.,  206.    He  should  have  elected 
one,  and  cannot  go  on  both.  7  T.  R.,  181 ;  Lin- 
ningdale  v.  Livingston,  10  Johns.,  36. 

2.  He  could  not  sustain  an  action,  without 
having  first  tendered  a  deed  for  execution,  or 
at  least  having   demanded  a  deed  from  the 
heirs.     Sugd.  L,  V.,  182,  296,  Phil,  ed.,  1820  ; 
Parker  v.  Parmek,  20  Johns.,  130  ;  Phillip*  v. 
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Fielding,  2  H.  Bl..  123  ;  Greenby  v.  Cheevers,  9 
Johns.,  126. 

3.  The  judge  adopted  an  improper  rule  of 
damages,  and  rejected  proper  evidence  affect- 
ing this  question.  4 Bos.  &  P.,  262,  per  Heath, 
J.,  1  T.  R.,  136.  per  Buller,  J.;  Hopkiw  v.  Lee, 
6  Wh.,  109;  19  Ves.,  510,  511,  per  Mast.  Rolls, 
in  Dyer  v.  Hargrave. 

Mr.  J.  A.  Cottier,  contra.  The  contract  on 
the  part  of  the  plaintiff  was  fully  performed. 
After  the  money  was  paid,  he  was,  by  the  terms 
of  his  contract,*  entitled  to  a  deed  ;  and  no  de- 
mand was  necessary.  SJiackleford  v.  Barrow, 
2  Bay  N.  0.,  91  ;  Baker  v.  Bulstrode.  1  Mod., 
104:  Pincke  v.  Curteis,  4  Bro.  Ch.,  332;  Heard 
v.  Wadham,  1  East,  627,  Abbott,  arg. ;  Sweitzer 
v.  HummeU,  3  Serg.  &  R.,  228;  Lawes  PI.  in 
Assumpsit,  246;  Com.  Dig.,  Pleader,  C,  75; 
Utica  Bank  v.  Van  Oieson,  18  Johns.,  485. 

A  large  class  of  authorities  establish  the  dis- 
tinction between  cases  where  the  conveyance 
and  the  payment  are  to  be  simultaneous;  or,  in 
other  words,  where  the  covenants  are  depend-  i 
ent ;  and  where  they  are  independent.     Green  i 
v.  Reynolds,  2  Johns. ,  207  ;  Jones  v.  Gardner,  . 
10  Johns.,  266;  Parker  v.  Parmele,  20  Johns.,  •. 
130-135;  Heard  v.  Watts,  1  East,  619;  1  Saund.,  ! 
320  c  ;    M'Crady's  Exrs.  v.  Brisbane,  1  Nott  &  ! 
M'C.,  104.    But  even  in  these  cases  no  demand  ; 
has  been  held  necessary.     A  performance,  or  i 
offer  to  perform,  by  the  vendee, is  enough.  The  | 
late  case  of  Fairfax  v.  Lewis,  2  Rand.  Va.,  20,  \ 
35,  will  be  found  to  sustain  us  throughout. 
16*]     *We  submit  whether  the  payment  was  j 
not  a  sufficient  demand;  and  whether  this,  and 
waiting  a  reasonable  time,  would  not  satisfy 
the  rule,  if  a  demand  was  necessary. 

But  if  the  demand  be  necessary  of  the  prom- 
isor, it  is  not  so  of  his  heirs.  The  law  will  not 
require  us  to  know  who  they  are,  or  to  find 
them  out.  There  is  a  privity  between  them  and 
the  administrators,  and  payment  or  notice  to 
the  latter  is  equivalent  to  a  payment  and  notice 
to  the  former. 

But  the  property  was  incumbered  with  a 
judgment  of  $70.  This  disqualified  the  prom- 
isor and  his  heirs  from  conveying,  and  dis- 
pensed with  the  necessity  of  a  demand,  if  it 
had  otherwise  been  necessary.  Seaward  v. 
Willock,  5  East,  198,  202;  Sugd.  L.  V.,  164, 165, 
Am.  ed.,  1820;  Greenby  v.  Clieever.  9  Johns., 
126;  Gittetv.  Maynard,  5  Johns.,  87,  88;  Jud- 
son  v.  Wass,  11  Johns.,  527  ;  Tucker  v.  Woods, 
l2Id..lW;DukeofSt.Alban8v.  Shore,  1  H.  Bl.. 
279;  Gazley  v.  Price,  16  Johns.,  269;  Ketchum  v. 
Etertson,  13  Id.,  364  ;  2  Chit.  PL, 125,  note  i. 

If  there  could  be  no  performance,  the  plaint- 
iff had  a  right  to  rescind  the  contract,  and  re- 
cover back  the  money  on  the  general  counts  for 
money  had  and  received. 

The  offer  to  show  the  cutting  and  conversion 
of  timber  was  a  mere  offer  to  set  off  damages 
done  by  a  trespass.  We  had  no  right  even  to 
enter,  till  a  conveyance;  nor,  if  we  had  the 
vendor's  consent  to  enter,  could  we  have  cut 
timber.  Our  liability  sounds  in  tort.  A  claim  of 
this  sort  cannot  be  set  off.  Duncan  v.  Lyon,  3 
Johns.  Ch.,  358,  and  the  cases  there  cited ;  Liv- 
ingston v.  Livingston,  4  Id.,  292.  An  action  for 
use  and  occupation  would  not  lie.  Smith  v. 
Stewart,  6  Johns.,  46. 

Stoats  v.  Ten  EycKs  Ezrs.,3  Cai.,  Ill,  114,lays 
down  the  true  rule,  as  to  the  measure  of  dam- 
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ages.  It  should  be  the  same  as  if  we  had  re- 
ceived a  conveyance,  with  covenants,  and  been 
ejected  for  defect  of  the  vendor's  title.  The 
measure,  then,  is  the  consideration  paid,  with 
interest.  The  cases  on  this  head  will  be  found 
collected  in  2  Wh.,  63-65,  note. 

We  are  liable  to  be  ejected  by  the  heirs. 
Then  is  the  time  to  liquidate  the  claim  for  the 
mesne  profits  of  the  estate.  Murray  v.  Gouner- 
neur,  2  Johns.  Cas.,  438. 

*Mr.  Bronson,  in  reply.  The  objec-  [*17 
tion  as  to  the  outstanding  judgment  was  not 
made  at  the  trial.  But  it  cannot  be  sustained, 
it  it  had  been  made  in  season.  The  promise  is 
to  give  a  deed  good  in  form,  and  the  vendee 
cannot  object  a  mere  incumbrance.  Van  Eps 
v.  Mayor,  &c.,  12  Johns., 436;  Nixon  v.  Hyserott, 
5  Johns.,  58  ;  Sedgwick  v.  Hollenback,  7  Johns. , 
376  ;  Stanard  v.  Eldridge,  16  Johns.,  254. 

Curia,  per  WOODWORTH,  J.  The  plaintiff 
was  not  entitled  to  recover  under  the  general 
counts.  The  special  contract  is  still  subsisting, 
and  the  remedy  of  the  plaintiff  is  on  the  con- 
tract. Clark  v.  Smith,  14  Johns.,  326.  That 
the  plaintiff  had  no  right  to  rescind,  follows 
from  the  conclusion  (which  we  have  come  to 
on  another  point  in  the  cause),  that  the  out- 
standing judgment  admitted  by  the  pleadings, 
was  no  obstacle  in  the  way  of  performing  the 
promise  to  convey  according  to  its  terms.  The 
payments  were  made  by  the  plaintiff  upon  the 
foot  of  the  special  contract.  Everything  has 
gone  on,  for  a  series  of  years,  upon  the  sup- 
position that  the  agreement  was  valid  and  sub- 
sisting. 

It  is  unnecessary  to  consider  the  question  of 
damages ;  as  we  think  the  action  cannot  be 
sustained  on  the  contract,  the  purchaser  not 
having  put  the  vendor  or  his  heirs  in  default. 

In  this  case,  it  was  necessary  for  the  plaint- 
iff to  show,  at  least,  that  he  had  demanded  a 
conveyance  from  the  heirs  of  Smith,  the  in- 
testate ;  and  that,  then  after  waiting  a  reason- 
able time  for  making  out  and  executing  it,  he 
had  offered  to  receive  it.  The  English  law  is 
peculiarly  strict.  By  this,  it  seems,  the  vendee, 
who  sues  for  a  breach  of  the  contract  to  con- 
vey, is  required,  not  merely  to  show  payment 
of  the  purchase  money  ;  he  must  also  prove 
the  preparation  and  tender  of  a  conveyance 
ready  for  execution.  Till  this  is  done,  the 
vendor  is  not  put  in  default.  In  Baxter  v. 
Lewis,  Forrest  Exch..  61,  62,  on  a  bill  filed  by 
the  vendor  of  land  against  the  purchaser,  for 
a  specific  performance,  the  defendant  was  de- 
creed to  pay  the  purchase  money.  He  neg- 
lected to  do  so,  and  was  attached.  A  motion 
being  made  to  set  aside  *the  attachment  [*  18 
on  the  ground  that,  as  the  vendor  had  not  pre- 
pared and  tendered  a  conveyance,  the  defend- 
ant was  not  bound  to  pay,  and  the  attachment 
was,  therefore,  premature.  Mr.  Pemberton,  for 
the  plaintiff,  said  :  "  It  is  the  duty  of  the  pur- 
chaser to  make  and  tender  a  conveyance.  The 
vendor  is  never  called  upon  to  do  so."  The 
court  denied  the  motion,  thinking  it  was  in- 
cumbent on  the  defendant  "to  prepare  and 
tender  the  conveyance,  and  pay  the  purchase 
money."  In  Knight  v.  Crockford,  1  Esp.  N. 
P.,  190,  on  an  objection  by  Adair,  Sergeant, 
that  the  plaintiff,  a  purchaser,  could  not  re- 
cover on  the  contract  in  question  (which  con- 
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sisted  of  a  promise  by  the  plaintiff  to  pay  for, 
and  of  the  defendant  to  convey  real  estate), 
because  he  had  not  shown  the  preparation  and 
tender  of  a  conveyance  to  the  defendant ;  Eyre, 
Ch.  J.,  did  not  question  that  the  objection 
was  according  to  the  general  rule  ;  but  distin- 
guished the  case,  saying  the  defendant  had  in- 
capacitated himself  to  convey  by  selling  to 
another,  which  rendered  a  strict  performance 
on  the  part  of  the  plaintiff  unnecessary. 

Mr.  Sugden  declares  the  rule  of  Baxter  v. 
Lewis  to  be  the  settled  rule  of  the  profession 
in  England  ;  and  notwithstanding  some  dicta 
which  he  mentions  to  the  contrary,  he  still  in- 
fers that  the  purchaser,  and  not  the  vendor, 
ought  to  prepare  and  tender  the  conveyance. 
(Sugd.  L.  V.,  181,  182,  Am.  ed.,  1820.)  Sug- 
den agrees  that  the  contrary  was  the  general 
rule  when  the  simplicity  of  the  common  law 
reigned,  and  possession  was  the  best  evidence 
of  title  ;  but  upon  the  modifications  of  estates, 
unknown  to  the  common  law,  which  resulted 
in  the  difficulties  surrounding  modern  titles, 
the  more  convenient  rule  which  he  mentions 
had  grown  up  among  the  conveyancers.  This 
1O*J  doctrine  *of  Sugden  is  mentioned  with 
approbation  by  the  late  Ch.  J.  Spencer,  in  Hud- 
son v.  Swift,  20  Johns.,  27  ;  and  the  court  de- 
cide in  that  case,  that,  to  put  the  vendor  in 
default,  and  entitle  the  vendee  to  recover  back 
2O*]  part  of  the  *purchase  money,  which  he 
had  paid  in  advance,  he  must  tender  the  resi- 
due, and  demand  a  conveyance.  There  is,  then, 
something  more  to  be  done  than  the  simple 
payment,  or  the  tender  of  the  purchase  money. 
2 1*]  A  conveyance  must  *be  demanded.  Nor 
would  this  alone  appear  to  satisfy  the  princi- 
ple of  the  rule.  A  reasonable  time  should  be 
allowed  to  the  vendor  to  prepare  the  convey- 
ance. The  purchaser  not  having  himself  pre- 
22*]  pared  it  (which  he  may  do),  *he  shall 
not  be  allowed  to  retire  immediately,  and  bring 
his  action ;  but  should  present  himself  to  re- 
ceive the  conveyance,  which  he  has  thus  re- 
quired to  be  furnished.  Deliberation  and  ad- 
vice of  counsel  may  be  necessary  in  settling  its 
terms.  The  framing  and  execution  of  mod- 
ern conveyances,  even  with  us,  where  the  titles 
to  real  estate  are  much  less  complicated  than 
in  England,  are  not  like  the  payment  of  money, 
or  the  delivery  of  a  chattel.  I  admit  the  gen- 
eral rule  W  be,  as  contended  by  the  counsel  for 
the  plaintiff  ;  that  where  a  party  engages  to  do 
any  act,  and  a  demand  is  not  a  part  of  the  con- 
tract, the  bringing  of  the  action  is,  in  itself,  a 
sufficient  demand.  Such  an  important  trans- 
action, however,  as  the  assuring  of  a  title  to 
real  estate,  under  the  modern  system  of  con- 
veyancing, is  an  exception  to  that  rule. 

Clearly,  the  judgment  recovered  against 
Smith  is  no  ground,  in  a  court  of  law,  for  re- 
scinding the  contract.  The  agreement  was  to 
convey  in  fee  simple.  A  conveyance  is  good 
and  perfect,  without  warranty  or  personal  cov- 
enants. Such  a  conveyance  will  satisfy  the 
terms  of  this  contract.  The  judgment  Is,  of 
itself,  no  transfer  of  title.  It  does  not  destroy 
the  seisin  of  Smith  or  his  heirs,  nor  take  away 
the  capacity  to  convey.  (5  Johns.,  58  ;  7  Id., 
380  ;  18  Id.,  363  ;  20  Id.,  133  ;  12  fd.,  443  ;  » 
Id.,  126.) 

A  new  trial  must  be  granted,  with  costs  to 
abide  the  event. 
Cow  EN  6. 


New  trial  granted. 

Overruled— 62  Barb.,  591. 

Cited  in— 7  Cow.,  54 ;  3  Wend.,  250 ;  7  Wend.,  131  ; 
8  Wend.,  619;  1  Den.,  60,  546;  5  Den.,  164:  2  Edw., 
81 ;  25  N.  Y.,  197 ;  50  N.  Y.,  43 ;  59  N.  Y.,  373 ;  4  Barb. 
358 ;  6  Barb.,  149.  648 ;  11  Barb..  553 ;  12  Barb.,  516 : 14 
Barb..  569 :  15  Barb..  364 ;  17  Barb.,  409 ;  48  How.  Pr.. 
346 ;  3  Bos.,  59 ;  2  Rob.,  68,  174 ;  25  Cal.,  279 ;  34  Am. 
Dec.,  521  (4  Whart.,  482);  44  Am.  Dec..  542,  544  (2  Eng., 
Ark.,  153);  49  Am.  Dec.,  767  (20  Vt.,  118);  50  Am.  Dec., 
283  (2  Fla.,  403). 


*THE  TRUSTEES  OF  VERNON    [*23 
SOCIETY 

v. 
JESSE  HILLS.(a) 

Forfeiture  of  Corporate  Rights— Cannot  be. 
Taken  Advantage  of  in  a  Collateral  Proceed- 
ing— Religious  Society. 

In  an  action  by  the  trustees  of  "to,  religious  society 
regularly  incorporated  under  the  Act  of  1813,  2  R. 
L.,  212,  214,  the  defendant  cannot  show  that  they 
have  forfeited  their  corporate  rights  by  misuseror 
nonuser.  The  forfeiture  can  be  taken  advantage  of 
in  no  other  way  than  by  a  suit  in  behalf  of  the  peo- 

Ele.    And  till  it  has  been  judicially  declared  in  this 
arm,  individuals  cannot  avail  themselves  of  it. 
A  religious  incorporation  stands,  in  this  respect, 
on  the  same  footing  with  any  other  incorporation. 
The   trustees,  de  facto,  of  a    religious    society, 
though   they  were  irregularly  elected,  yet  are  in, 
colore  officii;  and  their  proceedings  are  valid  till 
they  are  ousted  by  judgment  at  the  suit  of  the  peo- 
ple. 

Citations— 8  Johns.,  378;  14  Johns..  245, 6;  9  Johns., 
147, 149.159;  10  Mod.,  146;  Str.,  625;  5  Johns.  Ch.,  379, 
381. 

ON  certiorari  from  a  justice's  court.  The 
plaintiffs  sued  the  defendant  before  the 
justice,  on  a  subscription,  dated  Sep.  25, 1817, 
by  which  the  defendant  obligated  himself  to 
pay  the  plaintiffs  $6  annually,  in  semi-annual 
payments,  so  long  as  the  Rev.  Orange  Lyman 
should  continue  to  administer  the  gospel,  &c. 
Plea,  the  general  issue. 

The  only  question  before  the  justice  was, 
whether  the  plaintiffs  were  a  corporation  when 
the  suit  was  brought.  The  original  certificate 
of  their  proceedings  to  organize  as  a  Corpora- 
tion, in  1803,  was,  by  counsel  here,  admitted 
to  be  sufficient ;  and  they  were  regularly  in- 
corporated under  the  3d  section  of  the  Act  of 
1801,  1  K.  &  R.,  336,  &c.,  and  that  all  irregu- 
larities in  their  proceedings  previous  to  Apr. 
5,  1813,  were  cured  by  the  statute  then  passed, 
re-enacting  the  Statute  of  1801,  and  expressly 
confirming  former  incorporations.  (2  R.  L., 
.212,  218.)  But  it  appeared  before  the  justice, 
that  at  the  annual  elections  subsequent  to  that 
period,  only  one  person  presided;  whereas  the 
Statute,  2  R.  L.,  214.  sec.  36,  requires  two; 
that  at  such  elections  no  certificate  of  the  re- 
sult was  given  as  required  by  the  6th  section 
of  the  Statute,  2  R.  L.,  216;  that  the  regular 
annual  meetings  of  the  society  were  the  first 
Tuesday  of  May,  in  each  year  ;  yet  there  was 
no  record  of  any  meeting  in  1818  ;  and  no  evi- 
dence of  any  meeting  in  that  year,  except  the 
record  of  a  resolution  in  1820,  reciting  that  the 
record  of  1818  was  lost,  and  directing  the  clerk 
to  record  the  election  of  the  trustees  of  that  year 
It  appeared  by  the  plaintiff's  book  of  minutes, 
first"  introduced  by  them,  but  afterwards  used 
by  the  defendant,  that  the  persons  prosecut- 

(a)  This  c-«uw  was  decide!  in  October  Term,  1824. 
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24*]  ing  in  the  court  below  *were  Trustees  of 
Vernon  Society  ;  but  they  produced  no  certifi- 
cate of  their  having  been  regularly  elected. 

On  this  evidence,  the  justice  gave  judgment 
for  the  defendant  below. 

Mr.  Q.  C.  Bronson,  for  the  plaintiffs  in 
error,  insisted  that  none  of  the  irregularities 
presented  by  the  justice's  return,  were  such  a 
raisuser  or  nonuser  as  would  work  a  dissolution 
of  the  Corporation.  But  if  otherwise,  it  is 
clear  that  it  did  not  lie  with  the  defendant  to 
make  the  objection  in  the  suit  before  the  jus- 
tice. Though  a  corporation  may  forfeit  its 
charter  by  an  abuse  or  neglect  of  its  franchises, 
the  forfeiture  must  be  ascertained  and  de- 
clared by  regular  process  and  judgment  of 
law,  before  its  powers  can  be  taken  away,  or 
•  the  corporation  be  considered  as  dissolved. 
The  remedy  is  by  'sci.  fa.  prosecuted  at  the  in- 
stance, and  on  behalf  of  the  government, or  by 
an  information  -in  nature  of  a  quo  warranto. 
1  Bl.  Com.,  485 ;  Slee  v.  Bloom,  5  Johns.  Ch., 
366,  and  the  cases  there  cited;  S.  C.,  19  Johns., 
456,  474.  The  cases  cited  show  the  rule  and 
its  exceptions  ;  and,  indeed,  are  perfectly  con- 
clusive. 

The  trustees  who  are  duly  elected,  hold  over 
till  others  are  chosen  in  their  place.  (9  Johns., 
147.) 

Besides,  the  defendant  contracted  with  the 
plaintiffs  as  a  Corporation,  and  by  their  cor- 
porate name,  and  he  is  precluded  from  object- 
ing that  they  are  not  a  Corporation.  (14  Johns., 
245.) 

Mr.  J.  A.  Spencer,  contra,  cited  8  Johns., 
378,  to  show  that  the  plaintiffs  must  prove 
themselves  a  corporation  upon  the  general  issue. 
He  said,  no  election  had  been  legally  conduct- 
ed. Only  one  person  had  presided  at  any  of 
them.  This  was  the  same  as  if  no  election 
had  taken  place.  The  whole  was  void  ;  and 
the  plaintiffs  not  authorized  to  sue  as  trustees. 
(2R.  L.,  216,  sees.  3,  6.) 

There  is  no  need  of  a  sci.  fa.  or  quo  warranto. 
to  try  the  question  of  dissolution,  in  the  case 
of  a  religious  incorporation  under  the  statute. 
It  must,  at  all  times  and  in  all  suits,  be  pre- 
pared to  show  its  continuance  as  a  corporation, 
25*]  *as  well  as  its  original  formation.  Here 
is  not  only  an  irregularity  in  the  election  for  a 
single  year  but  it  was  continued  for  a  series 
of  years.  The  9  Johns.,  147,  therefore,  is  not 
applicable  ;  nor  will  the  14  Johns.,  245,  be 
found  to  help  the  plaintiffs. 

Curia,  per  SAVAGE,  (77*.  J.  It  is  settled  by 
the  repeated  decisions  of  this  court,  that  when 
a  corporation  sues,  they  are  bound,  on  the 
general  issue,  to  prove  that  they  are  a  corpo- 
ration. (8  Johns.,  378  ;  14  Id.,  245,  246.) 

Had  the  irregularities  complained  of,  been 
confined  to  a  single  year,  they  would  have  had 
no  effect  upon  the  plaintiffs'  rights,  according 
to  the  decision  in  People  v.  Runkle,  9  Johns., 
147,  149.  It  was  conceded  by  the  court,  in 
that  case,  that  the  trustees,  chosen  under  the 
Act  in  question,  and  who  go  out  of  office  at 
the  end  of  the  year,  hold  over  till  others  are 
elected.  The  question  there  was,  whether  an 
election  after  the  day  was  good.  The  court 
said,  "  perhaps  the  language  of  the  statute  is 
too  peremptory,  that  the  seats  of  one  third  are 
to  be  vacated  at  the  expiration  of  every  year  ; 
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but  the  Corporation  is  not  thereby  dissolved  ; 
for  two  thirds  of  the  trustees  continue  in  of- 
fice." There  are  cases  which  hold  that  where 
an  officer  is  to  be  chosen  annually,  he  may 
hold  over  after  the  year  until  another  is  chosen 
(10  Mod.,  146;  Str.,  265);  and  in  People  v. 
Runkle,,  the  court  said  that  trustees  elected  af- 
ter the  day  would  be  in  by  color  of  office;  that 
the  election  would  not  be  void  and  their  acts 
would  be  good  ;  that  the  Corporation  would 
still  remain;  and  the  irregularity,  if  any  .would 
cure  itself  in  a  subsequent  year.  That  reason- 
ing, however,  is  not  applicable  to  this  case. 
The  persons  claiming  to  be  a  Corporation  in 
1817,  when  the  contract  was  made  with  them 
as  such,  came  into  office,  if  at  all,  since  that 
period.  The  same  irregularity  was  continued 
for  three  years  in  succession;  and  if  it  renders 
the  election  void,  the  Corporation  was  dis- 
solved ;  or  in  a  situation  to  be  dissolved  by 
appropriate  judicial  proceedings.  For  the  same 
reason,  the  defendant  is  not  estopped  to  ques- 
tion the  plaintiffs'  being  a  Corporation  by  rea- 
son of  *his  contract  with  them  as  such.  [*26 
The  estoppel,  if  any,  relates  to  the  time  of  en- 
tering into  the  contract ;  and  does  not  admit 
that  there  cannot  be  a  dissolution. 

This  view  of  the  subject  renders  it  necessary 
to  inquire  whether  such  a  nonuser  or  misuser 
as  is  a  sufficient  ground  to  produce  a  forfeiture 
of  corporate  rights,  can  be  taken  advantage  of 
in  this  collateral  way  ;  or  whether  the  forfeit- 
ure must  not  first  be  judicially  declared  in  a 
direct  proceeding  by  the  people. 

This  point  is,  I  think,  settled  by  the  decis- 
ions of  our  own,  as  well  as  those  of  the  En- 
flish  courts.  In  Slee  v.  Bloom,  5  Johns.  Ch., 
79,  381,  Chancellor  Kent  held  that  the  forfeit- 
ure of  corporate  rights  must  be  judicially  as- 
certained and  declared  ;  and  that  corporate 
power  which  may  have  been  abused  or  aban- 
doned,cannot  be  taken  away  but  by  regular 
process.  He  considers  the  cases,  and  expresses 
a  belief  that  there  is  no  instance  of  calling  in 
question  the  rights  of  a  corporation,  as  a  body, 
for  the  purpose  of  declaring  its  franchises 
forfeited  and  lost,  but  at  the  instance  and  on 
behalf  of  the  government. 

The  decree  in  Slee  v.  Bloom  was  reversed  in 
the  Court  for  the  Correction  of  Errors  :  not, 
however,  on  the  ground  that  the  Chancellor's 
position,  so  far  as  it  related  to  acts  of  non- 
user  or  misuser,  was  incorrect.  Spencer,  Ch. 
J.,  who  gave  the^utmost  unanimous  opinion  of 
the  court,  said  :  "  Upon  the  authorities  and 
for  the  reasons  given  by  the  Chancellor,  mis- 
user  or  nonuser  cannot  be  relied  on  as  a  sub- 
stantive and  specific  ground  of  dissolution." 
Silver  Lake  Bank  v.  North,  4  Johns.  Ch.,  373. 
But  the  reversal  proceeded  upon  the  fact  that 
the  Corporation  in  question  had  surrendered, 
or  done  what  was  equivalent  to  a  surrender  of, 
their  corporate  rights. 

These  cases  seem  to  me  conclusive  against 
allowing  the  objection,  coming,  as  it  does,  col- 
laterally, that  this  Corporation  was  dissolved. 
There  is  nothing  in  the  statute  showing  that 
the  Legislature  considered  religious  incorpo- 
rations as  standing  on  a  different  footing  in  this 
respect  from  other  corporate  bodies. 

*Tfae  plaintiffs  have  acted  as  trustees  [*27 
upon  the  matter  in  question,  and  in  bringing 
their  suit,  color  e  officii ;  and  before  an  objec- 
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tion  to  their  right  can  be  sustained  by  the  de- 1 
fendant,  on  the  ground  that  they  were  not  j 
regularly  elected,  he  must  show  that  proceed-  \ 
ings  have  been  instituted  against  them  by  the  j 
government,  and  carried  on  to  a  judgment  of  j 
ouster.  (9  Johns.,  159.) 

In  my  opinion,  the  judgment  below  was  er- 
roneous, and  should  be  reversed. 

Judgment  reversed. 

Cited  in— 7  Wend.,  553;  11  Wend.,  611;  19  Wend., 
145  :  23  Wend..  590 :  5  Hill.  630:  1  Paige,  594 :  3  Sandf. 
Ch.,  653 ;  4  Sandf.  Ch.,  758  :  17  N.  Y.,  99 ;  19  N.  Y..  485  ; 
7  Hun,  333 :  24  Barb.,  399 ;  37  Barb.,  606 ;  52  Barb., 
336:  58  Barb.,  489;  49  How.  Pr.,  22;  19  Abb.  Pr.,  433; 
1  Hall,  198 ;  1  Rob.,  147 ;  33  N.  J.  L.,  202 :  35  Mo.,  28 ; 
20  Am.  Dec.,  122  (2  Blackf .,  367):  27  Am.  Dec.,  109  ;  33 
Am  Dec.,  660  (16  Me.,  224):  41  Am.  Dec.,  692  (15  N. 
H.,  162);  43  Am.  Dec.,  464  (3  Doug.  Mich.,  124):  30 
Am.  Dec.,  Ill  (9  Gill.  &  J.,  365);  39  Am.  Dec.,  354  (5  ] 
Ala.,  787);  44  Am.  Dec.,  578  (17  Conn.,  585);  41  Am.  ' 
Dec.,  117  (5  Ark.,  595). 


THE  PEOPLE  v.  DEAN. 

Witness  —  One  Whose  Name  has  been  Forged, 
Competent  on  Trial  of  Forger. 

A  witness  whose  name  has  been  forged,  is  a  com- 
petent witness,  on  the  trial  of  an  indictment,  to 
prove  the  forgery. 

Citations— 4  Johns.,  302 :  4  East,  582. 

rpHE  defendant  was  convicted  at  the  last  Oyer 
-L  and  Terminer  of  Washington  Co.,  of  forg- 
ing a  promissory  note  for  the  payment  of 
money,  purporting  to  be  signed  by  Solomon 
Dean,  payable  to  Gerrit  Wendell,  or  order,  at 
the  Bank  of  Lansingburgh,  with  intent  to  de- 
fraud Wendell.  On  the  trial,  Solomon  Dean 
was  offered  as  a  witness  for  the  people;  but  he 
admitting  that  he  had  not  paid  the  note,  was 
objected  to  by  the  defendant's  counsel  as  in- 
competent. The  objection  was  overruled  by 
the  judges,  and  he  was  sworn  and  testified  in 
the  cause. 

Judgment  was  suspended  in  the  court  below, 
for  the  purpose  of  taking  the  opinion  of  this 
court  upon  the  above  point;  and  the  record  re- 
moved here  by  certiorari,  accompanied  witft  a 
case  presenting  the  point. 

The  prisoner  now  being  brought  up  by  ha- 
beas corpus, 

Mr.  8.  Stevens,  his  counsel,  said  it  was  well 
settled  by  an  unbroken  series  of  English  decis- 
ions, both  before  and  since  the  Devolution, 
that  the  person  whose  name  had  been  forged 
to  a  contract,  cannot  be  a  witness,  on  the  trial 
of  an  indictment, to  prove  the  forgery.  Hardr. , 
331  ;  3  Salk..  172;  2  Str.,  728;  1  Leach,  8,  155, 
214  :  2  East  P.  C.,  993-995;  5  Bos.  &  P..  87  ;  2 
East  P.  C.,  996;  Robert  Rhode's  case,  1  Leach, 
28*]  31;  McNally  Ev..  141. 143.  *Chitty  and 
Phillips  lay  down  the  same  doctrine.  The  same 
thing  was  held  by  this  court  in  1794.  The  de- 
cision is  mentioned  by  Kent,  ('h.  J.,  in  People 
v.  HoieeU,  4  Johns.,  296,  302.  The  Ch.  J.  there 
questions  the  soundness  of  the  rule,  but  de- 
clares there  was  no  necessity  for  interfering 
with  it  in  that  case,  and  that  the  court  did  not 
interfere  with  it. 

I  am  aware  that  the  rule  has  been  questioned 
and,  indeed,  overruled  in  otlter  States, but  those 
decisions  are  not  binding  here.  The  question 
with  us  should  be,  what  is  the  common  law 
of  England.  Our  Constitution  has  expressly 
Co  WEN  6. 


adopted  that  law.  It  is  as  binding  upon  the" 
court,  as  if  the  Legislature  had  passed  an  Act, 
declaring  that  the  English  rule  in  this  partic- 
ular case,  should  be  our  rule.  The  highest  evi- 
dence of  the  common  law  is  the  English  cases. 

I  know  the  reason  of  the  rule  may  be  ques- 
tioned. English  judges  themselves  have  ad- 
mitted it  to  be  an  anomaly  in  the  law  of  evi- 
dence, but  it  is  enough  for  us  in  a  criminal  case 
to  show  what  the  rule  is.  It  must  continue  till 
altered  by  the  Legislature. 

Nor  is  it  entirely  destitute  of  reason.  Sup- 
pose a  trial  of  an  indictment  for  the  forgery  of 
the  maker's  name  to  a  note,  which  is  believed 
by  all  the  witnesses,  except  the  maker,  to  be 
genuine.  He  is  then  called.  If  he  admits  it» 
genuineness,  what  he  says  would  be  evidence 
against  him,  on  a  private  suit  for  the  money. 
In  this  view,  he  would  be  interested  to  deny 
his  signature,  in  order  to  escape  the  effect  of 
swearing  true.  It  is  well,  where  crimes  of  this 
high  nature  are  in  question,  to  avoid  even  a 
temptation  to  perjury  against  the  criminal. 

Mr.  Talcott,  Atty-Gen.,  contra.  There  was  a 
time  when  the  rules  of  evidence  were  so  strict 
that  the  person  sought  to  be  injured  either  by 
usury,  perjury  or  forgery,  was  an  incompetent 
witness  to  prove  the  crime.  This  arose  from 
confounding  an  interest  in  the  question, with  an 
interest  in  the  event  of  the  cause.  The  cases 
of  Bent  v.  Baker,  3  T.  R,  27,  and  Abraliams  v. 
Bunn,  4  Burr,  2251,  placed  the  doctrine  of  in- 
terest on  its  true  footing;  and  since  *that  [*29 
time,  to  exclude  a  witness  for  this  cause,  he 
must  be  interested  in  the  event  of  the  suit.  In 
general, to  exclude  him, it  must  appear  that  the 
record  in  the  suit  wherein  he  is  called  to  testify 
will  be  evidence  for,  or  against  him;  otherwise, 
he  neither  gains  nor  loses  anything  by  the  event. 
After  this  rule  was  established,  it  was,  as  re- 
marked by  the  prisoner's  counsel,  agreed  by 
English  judges  that  the  doctrine  which  he  con- 
tends for  was  an  anomaly.not  justified  by  prin- 
ciple, yet  it  was  obstinately  adhered  to.  But 
if  all  the  cases.except  those  relating  to  the  point 
before  the  court,have  been  made  to  square  with 
the  more  enlightened  rule  ;  if  all  cases  to  the 
contrary,  except  those  now  in  question,  have 
been  overruled  (see  4  Burr. ,  2251 :  4  East,  572), 
why  not  overrule  these  also?  Such  a  step  is 
justified  by  the  same  reasons  upon  which  the 
other  cases  were  disregarded,  and  considered 
no  longer  binding. 

There  may  be  one  reason  for  the  exception 
in  England,  which  has  no  existence  here.  In 
many  cases,  the  instrument  forged  is  forfeited 
to  the  Crown ;  the  party  who  would  otherwise 
be  benefited  by  it  loses  all  interest;  nor  can  the 
Crown  sue  upon  it,  because  the  very  record 
through  which  it  must  derive  its  interest  shows 
the  forgery.  In  all  other  cases  the  instrument 
is  impounded  by  the  court,  and  the  party  can- 
not reach  it.  (2  East  P.  C.,  994.)  Evans  re- 
marks, in  his  commentary  on  Pothier:  "  I  have 
heard  a  learned  judge  assign  a  reason  for  not 
admitting  a  person  whose  name  is  forged  to  an 
instrument,purporting  to  subject  him  to  an  ob- 
ligation, viz.:  that  though  the  Crown  acquires 
a  right,  by  forfeiture,  to  the  goods  of  the  of- 
fender, it  may  not  be  allowed  to  set  up  such  a 
right  in  respect  of  the  particular  obligation, 
which,  by  the  same  record  that  is  necessary  to 
the  title, is  found  to  be  a  forgery."  (2  Ev.Poth., 

821 


SUPREME  COUKT,  STATE  OF  NEW  YORK. 


1826 


316.)  In  Commonwealth  \.  Snett,  3  Mass.,  82, 
the  English  cases  have  been  overruled.  Par- 
sons, Cti.  J.,  said  in  that  case,  that  "  formerly, 
both  in  civil  and  criminal  prosecutions,  the  wit- 
ness was  held  to  be  incompetent,  if  he  was  in- 
terested in  the  question;  that  in  England,  since 
Ld.  Ch.  J.  Parker's  time,  the  rule  had  been  al- 
tered ;  and  no  witness  was  now  excluded  from 
3O*]  testifying  by  reason  of  any  supposed  in- 
terest, unless  he  was  interested  in  the  event  of 
the  suit, or  unless  the  verdict  in  the  cause,  which- 
ever way  it  may  be  found,  could  be  given  in 
evidence  in  any  other  action,  in  which  he  was 
a  party;  that  in  England, the  party  whose  name 
is  said  to  be  forged  cannot  now  be  a  witness, 
for  he  is  considered  as  interested  ;  because,  if 
the  instrument  is  found  by  the  verdict  to  be  a 
forgery,  it  is  impounded  by  the  court,  so  that 
it  cannot  again  be  used  as  evidence."  (Id.,  84.) 
The  courts  in  Pa.  hold  the  same  doctrine.  Res- 
ptiblica  v.  Ross,  2  Dall.,  239. 

True  in  1794  this  court  did  hold  with  the  En- 
glish cases,  but  that  decision  was  afterwards 
questioned  by  Kent,  Ch.  J. ,  in  People  v.  Howell, 
4  Johns.,  302;  and  the  courts  of  oyer  and  ter- 
miner  have  since  been  in  the  uniform  practice, 
I  understand,  of  admitting  the  witness  whose 
name  has  been  forged. 

[WOODWORTH,  J.  I  have  known  this  to  be 
so  in  several  cases  at  the  Over  and  Terminer, 
and  its  propriety  was  not  drawn  in  question.] 

As  to  the  temptation  to  perjury,  from  fear 
that  an  admission  of  the  handwriting  may  be 
given  in  evidence  against  the  witness  in  a  private 
prosecution,  the  argument  proves  too  much.  It 
would  go  to  render  witnesses  incompetent  in 
thousands  of  cases.where  their  competency  was 
never  thought  of  being  questioned. 

So  far  as  the  true  principles  of  evidence  are 
in  question,  there  is  no  doubt.  That  principle 
is  sanctioned  by  many  cases  and,  indeed, is  not 
denied  ;  and  it  will  be  always  found  that  one 
good  principle  is  worth  a  hundred  precedents. 
The  court  are  called  on,  not  to  overrule,  but 
return  to  the  law.  I  should  be  sorry  to  suppose 
there  is  anything  either  in  the  Constitution  or 
common  law  which  will  prevent  their  doing  so. 

Mr.  Stevens,  in  reply,  said  he  was  not  aware 
that  in  England  the  forged  instrument  was  ever 
considered  as  forfeited  to  the  King.  He  did  not 
believe  that  it  came  within  the  doctrine  of 
31*]  *deodands.  If  this  be  so,  why  did  the 
learned  men  of  that  country  agree  in  styling 
the  doctrine  for  which  he  contended  an  anom- 
aly? In  truth,  if  this  were  as  contended  by  the 
Atty-Gen.,  the  witness  would  have  the  highest 
interest.  To  impound  the  instrument  was  also 
a  very  ancient  practice,  and  has  not  prevailed 
in  England  for  many  years.  The  question  has 
been  considered  entirely  unembarrassed  with 
either  of  these  difficulties.  The  reason  of  the 
rule  is  the  same  on  both  sides  of  the  Atlantic. 

Curia,  per  SAVAGE,  Ch.  J.  There  has  been 
a  difference  upon  the  point  presented  by  this 
case  between  the  English  and  American  decis- 
ions— the  former  holding  that  the  party  whose 
name  has  been  forged  to  an  instrument  cannot 
be  a  witness  against  the  offender,  and  the  latter 
that  he  may.  Although  this  court,  in  1794, 
decided  according  to  the  English  cases,  yet  the 
reasoning  of  Kent,  Ch.  J.,  in  People  v.  Howell, 
has  generally  been  considered  by  the  profes- 
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sion  as  satisfactory  ;  and  it  has,  as  far  as  we 
can  learn,  been  followed  in  practice,  at  the 
courts  of  oyer  and  terminer.  Besides,  if  we 
pass  from  the  conflict  of  decision  and  practice 
on  the  subject,  we  find  a  principle  long  and 
well  established,  and  so  fully  embracing  the 
point,  that  the  English  judges,  when  this  ques- 
tion has  come  before  them,  acknowledge  their 
own  course  to  be  a  mere  anomaly  in  the  law 
of  evidence.  (4  East,  582.)  That  principle  is, 
that  whenever  the  witness  cannot  possibly  de- 
rive any  benefit  or  sustain  any  loss  from  the 
event  of  the  cause,  he  is  competent.  To  this 
rule,  even  in  England,  the  point  in  question 
forms  a  solitary  exception,  for  which  no  reason 
can  be  given.  ( Vide  4  East,  582.)  Why  every 
other  case  should  have  been  brought  to  that 
test,  and  this  alone  form  an  exception,  is  not 
explained,  except  upon  the  foundation  of  prece- 
dent. Yet  the  precedents  are  not  so  old  as  to 
deny  us  the  power  of  seeing  how  they  arose,  or 
that  their  reason  and  foundation  have  been 
overruled. 

These  passing  away,  it  is  certainly  warrant- 
able to  dismiss  the  superstructure  with  them. 

*We  are,  accordingly,  of  opinion  that  [*32 
the  court  below  decided  correctly. 

The  prisoner  was  sentenced  to  the  Auburn 
State  Prison  for  10  years. 

Rule  accordingly,  (a) 

Cited  in-19  Wend.,  341. 

(a)  The  English  doctrine  seems  to  prevail  in  Vt., 
State  v.  A.  W.,  1  Tyler  260,  and  Conn.,  State  v.  Brun- 
son,  1  Root,  307 ;  Id.  v.  Howard,  Id.,  308 ;  Id.  v.  Blod- 
<ret.  Id.,  534. 


ALLEN  v.  CALHOUN  ET  AL. 

Supreme  Court  will  not  Correct  Circuit  Calendar. 

The  Supreme  Court  will  not  interfere  with  the 
practice  of  the  circuit  judge,  as  to  the  correction  of 
his  calendar. 

It  seems  a  cause  should  be  placed  there,  accord- 
ing to  the  date  of  the  oldest  issue  in  it. 

Citation— 3  Cow..  16. 

MR.  L.  BEARDSLEY  moved  to  set  aside  the 
inquest  taken  against  the  defendants,  at 
the  last  Otsego  Circuit,  on  the  ground,  among 
others,  that  though  the  notice  of  trial  for  the 
circuit  was  not  for  an  inquest  ;  yet  an  inquest 
was  taken  by  the  plaintiff  out  of  its  order  on 
the  calendar.  There  were  issues  of  different 
dates  in  the  cause — the  first  was  the  general 
issue,  and  the  others  were  joined,  at  a  later 
period,  by  replication  to  the  defendant's  spe- 
cial pleas.  The  cause  stood  on  the  calendar  as 
of  the  last  date  ;  but  on  motion  of  the  plaint- 
iff's counsel  on  the  third  day  of  the  circuit,  it 
was  raised  to  the  date  of  the  first,  by  order  of 
the  circuit  judge  ;  called  as  of  that  date,  and 
an  inquest  taken.  , 

Messrs.  J.  Brackett  and  A.  Stewart,  contra. 

Curia.  The  correction  of  the  circuit  calendar 
belongs  exclusively  to  the  judge  ;  nor  will  we 
interfere  with  his  rules  of  practice  on  this  head. 
Besides,  he  proceeded  on  the  same  principle 
which  we  have  adopted  in  the  correction  of  our 
own  calendar.  Oriswold  v.  Stewart,  3  Cow.,  16. 
There  is,  however,  an  affidavit  of  merits  ;  and 
the  defendants  ma£  take  their  motion  on  pay- 
ment of  costs,  they  having  accounted  for  not 
appearing  at  the  trial. 

Rule  accordingly. 
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33*]         *SATTERLEE  «.  GROOT. 

Change  of  Venue — Contents  of  Affidavit. 

The  affidavit  for  a  change  of  venue,  should  state 
that  the  witnesses,on  account  of  whose  place  of  resi- 
dence the  venue  is  sought  to  be  changed,  are  such 
that,  under  the  advice  of  counsel,  the  party  cannot 
safely  proceed  to  trial  without  them. 

MR.  S.  W.  JONES,  for  the  defendant,  moved 
to  change  the  venue  from  Albany  to  Sche- 
nectady. 

He  read  an  affidavit  of  the  defendant,  that  he 
had  thirteen  witnesses  residing  in  Schenectady, 
whose  testimony,  as  he  was  advised  by  counsel 
and  verily  believed,  would  be  material  to  his 
defense ;  but  he  did  not  add  that,  as  he  was 
advised  by  counsel  and  believed,  he  could  not 
safely  proceed  to  trial  without  their  testimony; 
and  therefore, 

Mr.  J.  L.  Wendell,  contra,  objected  that  the 
affidavit  was  defective. 

Curia.  The  point  has  not  been  before  raised, 
and  the  practice  has  been  different.  There  is 
often  a  very  great  laxity  of  swearing  upon  these 
motions,  and  the  party  should  certainly  be 
h<>! <lrn  to  express  himself  clearly.  That  the 
witnesses  are  material,  implies  perhaps  that  the 
party  cannot  safely  proceed  without  them,  but 
the  expression  may  be  considered  equivocal  by 
the  party.  That  witnesses  residing  in  the  county 
to  which  the  venue  is  sought  to  be  changed, 
know  of  a  material  fact,  is  not  enough.  A 
dozen  witnesses,  residing  in  the  county  where 
the  venue  is  laid,  may  know  the  same  thing, 
and  be  more  easily  reached  than  those  in 
the  other  county  ;  and  yet,  in  one  sense,  the 
testimony  of  these  may  be  said  to  be  material. 
But  it  would  be  no  ground  for  a  change  of 
venue.  The  witnesses  intended  are  such  that 
the  party  cannot  safely  go  to  trial  without  their 
testimony,  and  he  should  swear  to  this  under 
the  advice  of  counsel.  The  motion  must,  there- 
fore, be  denied,  for  the  defect  of  the  affidavit ; 
but  as  the  point  has  not  been  before  decided, 
this  must  be  without  costs. 

Motion  denied. 


34*]  *BREWSTER  AND  BOSTWICK 

v. 

HALL  ET  AL. 

Wfien  Special  Plea,  set  Aside  an  Motion. 

A  special  plea,  under  the  Statute  of  Double  Plead- 
ing, though  it  be  an  ordinary  plea,  and  good  on  its 
face  ;  if  it  be  sworn  to  be  altogether  false,  in  fact, 
by  the  plaintiff  and  not  pretended  to  be  true,  by  the 
defendant  or  his  attorney,  will  be  set  asido  on  mo- 
tion, even  after  replication,  demurrer  and  Joinder: 
and  after  the  plaintiff's  attorney  has  placed  it  on 
the  calendar  for  argument;  and  even  after  the  cause 
has  been  tried  upon  the  general  issue. 

Citations— 2  Cow.,  287-8,  n.  a,  634.  037 ;  1  Ding..  380; 

4  Cow.,  634  :  2  B.  &.  A.,  197.  199 ;  2  Barn.  &  C.,  81,  280 ; 

5  B.  &  A.,  750,  ».  a;  IK.  L..  519,  sec.  10. 

IX  tuuumpmt.  Mr.  J.  DLckwtn,  for  the  plaint- 
iffs, moved  to  set  aside,  three  special  pleas 
interposed  by  the  defendants.  The  first  was  a 
plea  of  accord  and  satisfaction,  in  nearly  the 
•common  form.  The  second  was,  that  the  par- 
ties had  stated  an  account,  when  a  balance  was 
found  for  the  plaintiffs  of  $700.99,  for  which 
the  defendants  gave  their  bond,  as  security  ; 
that  the  plaintiffs  had  recovered  judgment 
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thereon  ;  that  one  of  the  defendants  paid  the 
judgment  in  full,  &c.  These  fact  were  pleaded 
with  great  particularity  of  day,  place  and  cir- 
cumstance. The  third  plea  was  a  very  formal 
plea  ;  first  of  a  special  accord  between  the  par- 
ties, and  a  formal  and  particular  satisfaction 
in  pursuance  of  it. 

These  had  been  pleaded,  according  to  the 
statute,  &c.,  with  the  general  issue.  The  plaint- 
iffs had  replied  to  the  special  pleas,  taking  is- 
sue to  the  country,  and  the  defendants  had  de- 
murred to  the  replication  ;  and  the  plaintiffs 
joined  in  demurrer.  At  the  last  Monroe  Cir- 
cuit, the  plaintiffs  took  an  inquest,  pursuant 
to  notice  for  that  purpose,  no  affidavit  of  merits 
having  been  filed  by  the  defendants. 

The  plaintiffs'  attorney  had  also  placed  the 
demurrers  on  the  calendar  of  the  present  term 
for  argument. 

The  counsel  read  an  affidavit,  of  one  of  the 
plaintiffs.showing  the  falsity  of  the  special  pleas 
in  point  of  fact ;  and  this  was  not  denied  in  any 
way  by  the  defendants,  or  their  attorney.  He 
cited  2  B.  &  A.,  197,  199  ;  5  Id.,  750  ;  2  Cow.. 
634,  637,  note  a. 

Messrs.  R.  M.  Morrison  and  O.  C.  Branson, 
contra,  said  the  court  would  not  interfere  in 
this  form,  merely  because  the  pleas  were  un- 
true in  point  of  fact.  (4  Cow.,  47,  48,  and  note.) 
Besides,  it  is  now  too  late  to  move  ;  the  plaint- 
iffs having  replied  to  the  pleas,  and  joined  in 
demurrer  to  the  replications.  They  must  now 
be  argued. 

*Mr.  Dickson,  in  reply,  relied  on  Corbet  [*35 
v.  Powell,  note  to  Shadwett  v.  Berthoud,  5  B.  & 
A.,  750,  to  show  that  he  was  not  too  late  with 
his  motion.  In  the  case  cited  the  plaintiffs 
had  replied,  and  there  was  a  demurrer  to  the 
replication,  yet  the  plea  was  stricken  out,  on 
motion,  as  false. 

Curia,  per  SAVAGE,  Ch.  J.  The  defendants 
have  pleaded  a  series  of  sham  pleas,  without  a 
pretense  of  merits  in  their  cause,  or  that  the 
pleas  are  true  in  a  single  particular  ;  and  de- 
murrers growing  out  of  them  are  now  gravely 
placed  upon  the  calendar  of  the  present  term  for 
argument.  The  question  is,  whether  we  are 
bound  to  sit  in  judgment  upon  such  a  case,  or 
summarily  dispose  of  it  upon  non-enumerated 
motion.  This  subject  has  lately  been  twice 
before  us.  First,  in  Steward  v.  Hotctikux,  2. 
Cow.,  634,  when  we  set  aside  the  plea,  it  being 
false  in  fact,  and  of  somewhat  a  doubtful  char- 
acter in  law  ;  secondly,  in  Tucker  v.  Ladd,  4 
Cow.,  47.  In  the  last  case  all  the  material  alle- 
gations of  the  plea  were  verified  by  affidavit, 
and,  of  course,  we  refused  to  set  it  aside.  We 
also  intimated,  although  this  was  not  necessary 
to  the  decision  of  the  cause,  that  to  warrant 
our  interference  on  a  motion  to  set  aside  the 
plea,  it  must  appear  not  only  to  be  false  but  of 
a  doubtful  character,  and  calling  for  a  course 
of  special  pleading  which  might  compromit 
the  rights  of  the  parties  ;  and  Young  v.  Gad- 
derer,  \  Bing. ,  380,  appended  to  that  case  in  a 
note  by  the  reporter,  holds  a  similar  doctrine. 
That  case  reviews  the  previous  course  of  decis- 
ion in  the  K.  B.  There  a  plea  had  once  been 
set  aside  because  it  raised  different  issues,  re- 
quiring different  modes  of  trial,  and  imposed 
on  the  plaintiff  an  improper  difficulty.  Tnomat 
v.  Vandennoolen,  2  B.  &  A.,  197.  \n  Hartley 

823 


35 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1825 


v.  Oodslake,  2  B.  &  A.,  199,  the  court  inter- 
posed on  the  ground  that  the  plea  was  ingen 
ious,  and  would  put  the  defendant's  attorney 
to  the  necessity  of  consulting  counsel  upon  it ; 
and  thereby  occasion  delay  and  expense.  And 
in  Richtey  v.  Proone,  2  B.  &  C. ,  286;  2  Cow. .  287, 
3(5*]  288,  note  a,  S.  C.,  the  K.  B.  set  *aside  an 
ordinary  plea  of  accord  and  satisfaction,  it  ap- 
pearing plainly  to  be  false.  The  earlier  cases 
were  cited  by  Judge  Platt,  the  counsel  who 
moved  in  Steward  v.  Hotchkiss,  2  Cow.,  637. 
The  following  cases  upon  this  point  are  report- 
ed in  5  B.  &  A.,  750  and  note  a.  In  Shadwell 
v.  Bertlwud,  to  an  action  on  a  bill  of  exchange, 
the  defendant  pleaded  that  the  plaintiff  was  in- 
debted to  him  in  a  large  sum,  on  a  recognizance 
in  the  Exchequer ;  and  the  court  ordered  it 
stricken  out,  on  the  ground  that  it  was  obvi- 
ously intended  to  gain  time  and  the  attorney 
would  be  obliged  to  consult  counsel.  In  Body 
v.  Johnson  the  defendant  pleaded  as  to  one 
third  of  the  plaintiff's  demand,  a  bond  to  an- 
other ;  a  set-off  to  one  third  and  to  the  residue 
that  he  had  given  a  promissory  note  ;  and  the 
plaintiff  had  judgment  as  for  "want  of  a  plea. 
Corbet  v.  Powell  was  debt  by  an  executor  on  a 
bond.  Plea,  that  the  bond  had  been  assigned 
and  paid  to  the  assignee;  replication  and  issue. 
The  defendant  struck  out  the  simtliter  and  de- 
murred to  the  replication.  The  court  inter- 
fered even  at  this  late  stage'  of  the  pleadings, 
and  gave  judgment  as  for  want  of  a  plea. 

The  last  case  furnishes  an  answer  to  the  ob- 
jection that  taking  issue  on  the  plea  is  a  waiver 
of  the  motion  to  strike  out.  We  think  this 
may  be  done  at  any  lime,  before  the  plea  is 
disposed  of  in  the  ordinary  way.  by  trial  or  on 
demurrer. 

In  Merrington  v.  Becket,  2  B.  &  C.,  81,  the 
authority  of  Ricldey  v.  Proone  is  questioned  ; 
and  the  court  refused  to  set  aside  the  plea.  It 
does  not  appear  what  it  was. 

Thus  it  will  be  seen  that  the  English  cases 
do  not  entirely  agree,  as  to  the  kind  of  pleas 
which  the  court  will  strike  out.  They  do  all 
agree,  that  the  plea  must  be  without  pretense 
in  point  of  fact ;  but  when  we  come  to  its  legal 
nature,  we  find  precedents  for  setting  aside 
both  those  which  are  plainly  good,  and  others 
of  a  doubtful  validity.  Sometimes  the  crite- 
rion is  delay  and  expense,  and  sometimes  inge- 
•nuity  and  delusion.  In  truth,  perhaps,  no 
general  rule  can  be  laid  down  on  the  subject. 
37*]  Courts  have  never  yet  *set  aside  the  gen- 
eral issue;  but  beyond  that,  it  seems  to  me,  the 
matter  must,  in  a  great  measure,  rest  in  sound 
discretion.  The  power  to  set  aside  sham  pleas 
is  now  well  established.  The  great  object  is  to 
prevent  delay  and  expense  to  the  plaintiff,  and 
consuming  the  time  of  the  courts  in  passing 
upon  pleas  which  are  a  mere  fiction,  and  an  un- 
seemly and  expensive  incumbrance  upon  the 
record,  and  a  fraud  upon  the  rule  which  al- 
lows double  pleading.  Double  pleas  are  made 
by  the  Statute,  1  R.  L. ,  519,  sec.  10,  dependent 
on  the  leave  of  the  court.  To  be  sure,  both  in 
England  and  this  State,  they  are  generally 
pleadable  without  actual  leave.  In  England,  I 
believe,  a  rule  is  still  taken  out  for  the  purpose, 
but  it  is  of  course.  It  has  been  found  more  con- 
venient to  let  the  party  take  his  own  head,  and 
look  to  the  question  of  right  afterwards.  This 
is  even  doing  less  than  the  statute  authorizes, 
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for  an  affidavit  of  the  probable  truth  of  the 
plea  might  be  required  in  the  first  instance. 
The  statute  would  hardly  be  satisfied  without 
some  sort  of  restraint.  And  where  it  is  admit 
ted,  as  in  the  case  before  us,  that  the  pleas  are 
without  color  of  truth  for  their  support;  where 
we  cannot  but  see  that  they  are  intended  as  a 
mere  instrument  of  delay,  whatever  be  their 
legal  merit  (and  we  admit  that  one  of  these 
pleas  is  of  a  very  familiar  and  ordinary  char- 
acter, and  unquestionably  good  upon  its  face), 
we  cannot  sit  here  to  pass  upon  them  or  any 
question  growing  out  of  them  ;  nor  should 
they  be  retained  upon  the  record. 

In  this  view,  the  motion  must  be  granted, 
with  costs;  and  the  cause,  which  is  on  the  cal- 
endar upon  the  demurrer,  must  be  stricken  off, 
with  costs  of  this  motion,  and  the  costs  of  the 
plaintiffs,  incurred  in  following  up  these  plea& 
with  a  replication,  joinder  in  demurrer,  prepa- 
ration and  attendance  for  argument. 

Rule  accordingly. 

Cited  in-10  Wend.,  624 ;  18  Wend.,  566 ;  18  N.  Y., 
321 ;  15  Barb.,  16 ;  5  How.  Pr.,  248  ;  6  How.  Pr.,  356  ; 
7  How.  Pr.,  483  :  8  How.  Pr.,  485 ;  48  How.  Pr.,  82  ; 
7  Rob.,  437;  38  Super.,  139;  1  Daly,  390 ;  3  Co.  R.,  242  : 
35  N.  J.  L.,263. 


*JACKSON,  ex  dem.  ABEL,      [*3& 
MILLER. 

Settlement  of  Testimony  by  Circuit  Judge. 

The  Supreme  Court  will  not  order  a  case  to  be  re- 
ferred to  a  circuit  judge,  for  settlement,  as  to  the 
evidence, where  it  has  been  settled  by  him  according- 
to  the  practice  of  the  court,  unless  there  be  a  very 
plain  mistake. 

MR.  J.  L.  VIELE.  for  the  defendant,  moved 
that  a  case  be  made  for  the  purpose  of 
moving  for  a  new  trial  in  this  cause,  and  which 
had  been  settled  by  the  circuit  judge  who  tried 
the  cause,  be  again  referred  to  him  for  re-set- 
tlement. The  motion  was  founded  on  affida- 
vits of  the  defendant's  counsel,  and  of  wit- 
nesses sworn  at  the  trial,  that,  according  to- 
their  recollection,  some  of  the  testimony  given 
at  the  trial  bad  been  mistaken  by  the  judge. 

Mr.  E.  Oowen,  contra,  produced  affidavits  of 
the  plaintiff's  counsel,  that,  according  to  their 
recollection,  the  evidence  was  correctly  stated 
by  the  judge. 

Curia.  Where  the  testimony  in  a  case  has 
been  settled  by  a  circuit  judge,  according  to 
the  practice  of  this  court,  we  will  not  examine 
its  accuracy  on  affidavit,  and  order  it  referred 
for  correction,  unless  there  be  a  very  plain  mis- 
take. He  hears  witnesses  and  takes  minutes 
of  their  testimony,  which  he  has  before  him, 
and  is,  therefore,  more  competent  to  settle  the 
testimony  than  this  court.  The  motion  must 
be  denied. 

Motion  denied. 


JACKSON,  ex  dem.  DEMONT, 

®. 
SACKETT  AND  DAVIS. 

Attachment  for  not  Paying  Costs. 

To  warrant  an  attachment  for  not  payinjr  cost* 
pursuant  to  a  rule  of  court,  where  the  costs  are 
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not  demanded  by  the  party  entitled  to  them,  or  his 
attorney,  the  power  to  demand  them,  should  be  ex- 
hibited to  the  party  of  whom  they  are  demanded. 

MR.  T.  MUMFORD  moved  for  an  attach- 
ment against  the  defendants  for  not  pay- 
ing costs;  pursuant  to  a  rule  of  this  court.  The 
costs  had  been  demanded  of  the  defendants  by 
Mr.  C.,  pursuant  to  a  power  of  attorney  from 
Mr.  M. ,  the  attorney  for  the  plaintiff  ;  but  it 
did  not  appear  in  the  affidavit  for  the  motion 
39*]  that  Mr.  C.  had  exhibited  his  power  *to 
the  defendants,  to  make  the  demand  ;  and,  on 
this  ground, 

Mr.  L.  F.  Stevens,  opposed  the  motion. 

Mr.  Mumford,  said  it  lay  with  the  defend- 
ants to  object  the  want  of  a  power  at  the  time, 
and  demand  and  exhibition  of  it ;  otherwise, 
they  waived  its  production. 

Curia.  We  think  otherwise.  You  must  show 
the  defendants  to  be  in  contempt.  For  this  pur- 
pose you  are  required  to  exhibit  the  original 
rule.  It  is  still  more  important  that  the  power 
should  be  shown.  In  most  cases,  parties  have 
knowledge  of  the  rule  taken  against  them  ;  or 
may,  at  least,  obtain  knowledge  of  it  by  search- 
ing the  minutes  of  court.  The  power  is  a  pri- 
vate document,  the  knowledge  of  which  lies 
between  the  attorney  and  his  agent.  The  uni- 
form practice  has  been  to  require  its  exhibition. 
The  motion  must  be  denied. 

Motion  denied. 

Cited  in^58  How.  Pr,,  228. 


JACKSON,  ex  dem.  ABBY,  «.  SMITH. 

Leave  to  Amend  Declaration  in  Ejectment. 

Leave  to  amend  a  declaration  in  ejectment,  by 
adding:  a  new  demise,  will  not  be  given  on  a  mere 
notice  of  motion,  without  any  cause  shown  by  affi- 
davit. 

Citations— 4  Johns.,  483 ;  1  Cow.,  156. 

UPON  a  mere  notice,  unfounded  on  any  af- 
fidavit, or  other  papers,  a  motion  was  made 
to  amend  the  declaration  by  adding  a  new  de- 
mise particularly  specified  in  the  notice  ;  and 
Anonymous,  2  Cai.,  261,  was"  cited. 
Mr.  W.  D.  Ford,  for  the  motion. 
Mr.  E.  C.  Reed,  contra. 

Curia.  The  motion  must  be  denied.  The 
case  cited  from  Caines  has  not  been  followed 
in  practice.  Without  proof  of  the  fact,  we  can- 
not see  the  necessity  of  the  amendment ;  nor 
even  that  there  is  any  action  pending.  Great 
liberality  prevails  in  allowing  these  amend- 
ments, but  they  are  not  merely  of  course.  If 
so,  why  not  enter  a  common  rule  ?  Some  rea- 
son for  applying  to  the  court  should  be  shown 
4O*]  *bv  affidavit,  or  otherwise.  The  question 
of  amendment  is  one  of  discretion, depending  on 
various  circumstances.  That  the  person  from 
whom  the  demise  is  sought  to  be  added,  has  a 
subsisting  claim  to  the  premises,  or  some  other 
substantial  reason,  is  usually  required  to  be 
shown  ;  and  there  are  several  cases  in  which 
we  have  refused  the  amendment  for  want  of 
this.  Jackson  v.  Richmond,  4  Johns.,  488;  Jack- 
ton  v.  Murray,  1  Cow.,  156.  The  motion  must 
be  denied. 

Motion  denied. 
COWEH  6. 


SEEBER  t>.  YATES. 

Judgment  by  Default,  on  Note  with  Money  Counts 
— Amendment —  Costs. 

Where,  on  a  judgment  by  default,  on  a  declara- 
tion upon  a  promissory  note, with  the  money  counts, 
the  plaintiff  had  caused  the  damages  to  be  assessed 
by  the  clerk,  and  taken  final  judgment  without  en- 
tering a  notte  prmequi  as  to  the  money  counts ;  on  a 
motion  to  set  aside  the  judgment  and  subsequent 
proceedings,  he  was  allowed  to  amend  on  payment 
of  costs,  by  then  entering  a  nolle  prosequi ;  aud  the 
motion  to  set  aside  the  judgment  was  denied. 

THE  declaration,  containing  the  money 
counts,  with  a  count  on  a  promissory  note, 
the  plaintiff's  attorney  bad,  after  a  judgment 
by  default,  inadvertently  caused  the  damages 
to  be  assessed  by  the  clerk  on  the  note  without 
first  entering  a  nolle  ptosequi  as  to  the  money 
counts,  and  taken  his  final  judgment  and  exe- 
cution. 

On  this  ground,  it  was  now  moved,  in  be- 
half of  the  defendant,  that  the  judgment  and 
subsequent  proceedings  should  be  set  aside  for 
irregularity. 

For  the  plaintiff,  it  was  moved  that  he  might 
now  enter  a  nolle  jn-osequi  as  to  the  money 
counts  ;  and  having  thus  amended,  retain  his 
judgment  and  execution. 

Mr.  D.  Backer,  for  the  motion. 

Mr.  N.  N..  Van  AUtine,  contra. 

Curia.  The  plaintiff  may  amend,  on  paying 
the  costs  of  the  defendant's  motion, upon  which 
his  motion  shall  be  refused. 

Rule  accordingly. 


]*41 


*ANONYMOUS. 

Preference  of  Suits  Under  Statute. 

A  suit  on  a  policy  against  an  incorporated  insur- 
ance company,  not  entitled  to  preference,  within 
the  Statute,  sess.  48,  ch.  325,  sec.  4. 

Citation— Act,  April  21, 1825,  sess.  48,  ch.  325. 

AN  motion  that  an  argument,  takes  preference 
\J     on  the  calendar  : 

The  Court  decided  that  a  suit  upon  a  policy 
of  insurance  against  an  incorporated  insurance 
company,  was  not  entitled  to  preference  within 
the  4th  section  of  the  "Act  to  Prevent  Fraud- 
ulent Bankruptcies  by  Incorporated  Compa- 
nies, "&c.,  passed  Apr.  21,  1825,  sess.  48,  ch. 
325  ;  a  policy  not  being  a  contract,  note  or 
other  evidence  of  debt,  within  the  meaning  of 
the  statute.  They  said  it  meant  some  instru- 
ment which  is,  in  itself,  evidence  of  debt,  as  a 
note,  bill  of  exchange  or  bond,  &c. 
Cited  in-25  Hun,  684. 


THE  PEOPLE  v.    BROWN,  late  Sheriff  of 

SCHOHAKIE. 

Amendment    of    Interrogatories — Liability    of 
Sheriff. 

Interrogatories,  fl Union  the  return  of  an  attach- 
ment, amended  by  inserting  tin  additional  inter- 
rogatory. 

The  sheriff  is  liable  to  an  attachment  for  not  re- 
turning process  pursuant  to  a  rule,  though  it  never 
came  to  Ills  own  hands,  but  only  to  the  hands  of  his 
deputy. 

Citations-  7  Johns.,  555 ;  1  Johns.  Cas.,  137 :  Col. 
Cas.,  76. 
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rpHE  defendant  being  brought  up  on  at- 
JL  tachment  for  not  returning  &fi.ja.,  in  an- 
swer to  the  interrogatories  filed,  said  that  the 
Ji.  fa.  had  been  received  by  his  under-sheriff , 
and  that  the  money  had  been  collected  ;  and 
that  he  had  not  returned  the  execution  ;  but 
did  not  say  whether  he  had  received  notice  of 
a  rule  to  make  the  return;  and  the  attorney  for 
the  plaintiffs  had  inadvertently  omitted  an  in- 
terrogatory to  that  point. 

Mr.  James  Edwards,  fortheplaintiffs.moved 
to  amend  by  inserting  this  interrogatory. 

Mr.  M.  T  Reynolds,  contra,  insisted  that  the 
amendment  was  not  admissible  ;  but, 

The  Court  allowed  it. 

This  being  made,  the  defendant  admitted 
notice  of  a  rule  to  retucn  the  fi.  fa.  But  then, 
42*]  *Mr.  Reynolds  submitted  whether  he 
should  not  be  discharged,  on  the  ground  that 
the  execution  and  the  money  collected  had 
not  come  to  his  own  hands,  but  the  hands  of 
his  under-sheriff.  And  he  cited  People  v.  Wa- 
ters, 1  Johns.  Cas.,  137  ;  People  v.  Gittiland, 
7  Johns.,  555.  But, 

The  Court  agreed  that  this  was  no  objection. 
They  said  the  remedy  by  attachment,  although 
in  form  a  criminal,  was  in  truth  but  a  civil  pro- 
ceeding ;  and  the  sheriff  was  liable  for  the  act 
of  his  deputy,  the  same  as  in  a  civil  action  ; 
that  People  v.  Gittiland  went  upon  the  very 
great  delay,  and  the  death  of  the  deputy.  The 
•case  cited  from  Johnson's  and  Cole-man's  cases 
has  not  been  followed.  The  court  look  to  the 
sheriff.  They  do  not  know  the  deputy  in  this 
and  the  like  proceedings.  The  sheriff  must 
stand  committed  till  the^ioney  and  costs  are 
paid. 

Rule  accordingly. 

Cited  in— 2  Wend.,  281 :  31  Barb.,  443 ;  Abb.  Adm., 
514,  518. 


JACKSON,  ex.  dem.   WELLS  ET  AL.  , 

v. 
BREESE. 

Practice — Costs. 

Where  a  cause  goes  off  at  the  circuit,  because  the 
plaintiff  is  not  ready,  he  cannot  recover  the  costs  of 
that  circuit,  though  he  finally  succeed  in  the  cause. 

"EJECTMENT.  Verdict  and  judgment  for 
Jj  the  plaintiff.  The  cause  had  been  noticed 
1  for  trial  twice.  On  the  first  notice,  the  plaint- 
iff not  being  ready  at  the  circuit,  the  cause  went 
off  for  that  reason.  The  plaintiff's  attorney  in- 
sisted on  having  his  costs  of  that  circuit  taxed 
in  the  final  bill,  and  that  they  should  make  a 
part  of  the  judgment  ;  but, 

Mr.  Storrs,  first  judge  of  Oneida,  before 
whom  the  taxation  took  place,  excluded  them. 

Mr.  T.  E.  Clarke,  therefore,  moved  for  a  re- 
taxation. 

Mr.  J.  Platt,  contra. 

Curia.  Judge  Storrs  was  right  in  disallow- 
ing these  costs.  Where  a  cause  goes  off  at  the 
43*]  circuit,  because  the  *plaintiff  is  not 
ready,  he  cannot  recover  his  costs  of  that  cir- 
cuit, though  he  is  finally  successful ;  and  so 
we  have  often  decided. 

Motion  denied. 

Cited  in— 6  Wend.,  525;  2  How.  Pr.,  11. 
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Ex  PARTE  FORT. 

Non  Pros,  in  Replevin — Defendants  Rights — 
Costs — Mandamus. 

The  defendant  may  non  pros,  the  plaintiff  in  re- 
plevin, though  the  plaint  has  not  beep  returned, 
especially  where  it  is  withdrawn  by  the  plaintiff 
from  the  sheriff's  hands. 

And  to  support  the  proceedings,  even  after  error 
brought,  the  court  may  allow  the  defendant  to  file 
a  plaint  nunc  pro  tune. 

Citation— 1  R.  L.,  91,  sec.  1. 

MR.  J.  A.  Spencer,  moved  for  a  mandamus 
to  the  C.  P.  of  Madison  Co.,  commanding 
them  to  vacate  a  rule  allowing  Ratmour  and 
Smalley,  defendants  in  replevin,  in  that  court, 
at  the  suit  of  Fort,  to  file  a  plaint  nunc  pro 
tune.  The  facts  were,  that  the  clerk  of  Fort's 
attorney  had  made  out  and  delivered,  a  plaint 
in  replevin  to  the  Sheriff  of  Madison,  against 
Ratmour  and  Smalley,  which  was  executed. 
But  the  attorney,  on  the  fact  coming  to  his 
knowledge.being  satisfied  that  the  action  would 
not  lie,  withdrew  the  plaint;  and  it  was  never 
returned.  The  attorney  for  Ratmour  and  Smal- 
ley, however,  entered  their  appearance  and 
proceeded  to  non  pros,  the  plaintiff.  Where- 
upon Fort  brought  error  to  this  court,  and  as- 
signed, among  other  errors,  diminution  in  the 
want  of  a  plaint  in  the  C.  P.  The  attorney  of 
Ratmour  and  Smalley  applied  to  the  C.  P., who 
granted  them  leave  to  file  a  proper  plaint  nunc 
pro  tune;  so  that  Fort's  writ  of  error  would  be 
defeated  in  this  respect. 

Mr.  Spencer  insisted  that  the  plaintiff  had  a 
right  to  withdraw  the  plaint.  The  only  con- 
sequence was  that  he  forfeited  the  bond,which 
he  had  given  to  prosecute  the  suit  with  effect. 
Until  the  plaint  was  returned,  and  the  plaintiff 
appeared,  the  defendants  could  not  non  pros. 
him,  but  should  have  taken  their  remedy  upon 
the  bond.  (2  Archb.  Pr.,  64;  1  Bos.  &  P.,  410.) 
The  right  to  non  pros.,  both  in  England  and 
this  State,  depends  on  statute — in  England,  on 
13  Car.  2,  St.  2,  ch.  2,  sec.  3.  (1  Tidd.  412.) 
Under  that  statute,  the  defendant  may  appear 
and  non  pros,  the  *plaintiff ,  though  the  [*44 
process  be  not  returned.  (M,418;  7  Mod.,  32.) 
But  it  will  be  seen  that  our  statute  on  Ihe  same 
subject,  1  R.  L.,  345,  sec.  11.  differs  from  the 
English.  It  requires  the  return  of  the  process. 

Messrs.  S.  Chapman  and  A.  Stewart,  contra, 
cited  Col.  and  Cai.  Cas.,  61;  1  Archb.  Pr.,  228, 
229. 

Curia.  The  Statute,  1  R.  L.,  91,  sec.  1, 
makes  it  the  duty  of  the  sheriff  to  return  the 
plaint,  to  the  next  Court  of  C.  P.  It  is,  in  this 
respect,  like  any  other  process  in  his  hands. 
Now,  whether  the  plaintiff  had  a  right,  in  this 
case,  to  withdraw  the  process  or  not,  we  think 
the  C.  P.  were  correct  in  the  rule  which  they 
made.  The  defendant  should  not  be  deprived 
of  his  nonpros,  by  the  act  of  the  plaintiff  in 
withdrawing  the  process.  It  is  served.  The 
defendant's  duty  to  himself  requires  that  he 
should  defend  his  rights.  He  retains  an  attor- 
ney, incurs  expense,  and  his  only  remedy  for 
his  costs,  in  ordinary  cases,  is  by  non  pros.  He 
has,  we  think,  the  same  remedy  in  replevin. 
If,  as  insisted  by  the  counsel  for  the  relator,  it 
is  necessary  that  the  process  be  actually  re- 
turned, to  warrant  the  nonpros.,  this,  of  itself, 
shows  the  importance  of  allowing  process  to 
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Ex  PARTE  STAFFORD. 
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be  filed  nunc  pro  tune,  in  order  that  the  pro- 
ceedings may  be  sustained  in  point  of  form. 
And  more  especially,  where  the  process  is  with- 
held from  the  files  by  the  plaintiff. 

The  motion  must  be  denied. 

Motion  denied. 

Cited  in-«  How.  Pr.,  51. 


Ex  PARTE  STAFFORD. 

Practice — Appeal. 

An  appeal  lies  from  the  judgment  of  a  justice  in 
favor  of  the  plaintiff,  where  an  issue  is  joined;  though 
the  defendant  do  not  appear,  and  take  no  part  in  tne 
trial.. 

STAFFORD  sued  Faniham  before  a  justice 
of  Madison  Co.  He  declared,  and  Faniham 
pleaded  the  general  issue.  The  cause  was  then 
45*]  adjourned.  The  defendant  *did  not  ap- 
pear at  the  adjourned  day,  when  the  justice 
heard  the  cause  and  gave  judgment  for  Staf- 
ford. Faniham  appealed  to  the  Madison  C.  P. 
On  a  motion  before  them,  in  behalf  of  Stafford, 
to  quash  the  appeal,  on  the  ground  that,  there 
having  been  no  trial  before  the  justice,  a  cer- 
tiorari,  not  an  appeal,  was  the  proper  remedy, 
they  denied  the  motion. 

Mr.  J.  A.  Spencer,  now  moved,  ex  parte,  for 
an  alternative  mandamus,  commanding  them 
to  quash  the  appeal,  and  cited  laws  of  1824, 
sess.  47,  ch.  238,  p.  294,  sec.  36,  and  Harwood 
v.  French,  4  Cow.,  501. 

The  motion  was  not  opposed;  but, 

Per  Curium.  The  case  cited  was  one  in 
which  no  issue  was  joined.  If  an  issue  is  joined, 
there  must  be  a  trial  before  judgment  can  be 
rendered  for  the  plaintiff;  though  it  maybe  ex 
parte,  and  like  an  inquest  at  the  circuit.  It  is 
not  the  less  a  trial  of  the  cause,  within  the  words 
of  the  statute,  because  it  is  not  actually  con- 
tested, and  witnesses  sworn  on  both  sides.  It 
does  not  alter  its  character,  whether  the  de- 
fendant be  present  or  absent. 

The  motion  must  be  denied. 

Motion  denied. 


PRESCOTT 

v. 
ROBERTS,  Impleaded  with  HIBBARD. 

One  Affidavit  of  Merita  to  Prevent  Inquest,  Suf- 
ficient. 

One  affidavit  of  merits  to  prevent  an  inquest  is 
sufficient,  though  the  cause  be  several  times  noticed 
for  trial  and  inquest. 

And  if  filed  and  served  on  the  plaintiff's  attorney, 
for  a  circuit  in  one  county,  it  is  sufficient,  though 
the  venue  he  afterwards  changed  to  another  county, 
and  the  cause  be  tried  in  the  latter. 

Citation— 4  Cow..  540. 

THE  venue,  in  this  cause,  was  at  first  laid  in 
the  County  of  Onondaga,  and  was  noticed 
for  trial  and  inquest  there,  at  the  last  March 
Circuit.  To  prevent  an  inquest,  and  put  the 
plaintiff  to  the  regular  course  of  the  calendar, 
the  defendant  filed  with  the  circuit  clerk  the 
usual  affidavit  of  merits,  and  served  a  ropy  on 
the  plaintiff's  attorney.  The  cause  not  being 
then  tried,  the  venue  was  changed  to  the  Coun- 
ty of  Rensselaer,  by  stipulation  between  the 
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parties.  *The  plaintiff  then  noticed  the  [*4t> 
cause  for  trial  and  inquest,  at  the  last  June  Cir- 
cuit in  Rensselaer,  when  an  inquest  was  taken 
against  the  defendant  in  the  cause  out  of  its 
order  on  the  calendar — no  new  affidavit  of  mer- 
its being  filed  and  served  by  the  defendant,  in 
order  to  prevent  this. 

A  motion  was  now  made,  on  the  part  of  the 
defendant,  to  set  aside  that  inquest,  and  all 
subsequent  proceedings,  for  irregularity  ;  and 
6  Johns.,  19;  2  Dunl.  Pr.,  686,  and  4  Cow.,  539, 
540,  were  cited  in  support  of  the  motion. 

Mr.  J.  Watson,  for  the  motion. 

Mr.  J.  Fleming,  Jr.,  contra. 

Curia.  We  held  (4  Cow.,  540)  that  a  single 
affidavit  of  merits  extends  throughout  the  whole 
progress  of  the  cause  ;  that  there  is  no  need  of 
one  at  every  circuit  at  which  the  cause  may  be 
noticed.  This  was,  however,  of  a  cause  where 
there  had  been  no  change  of  venue.  The  affi- 
davit filed  at  Onondaga  was  not  notice  to  the 
circuit  judge  at  Rensselaer,  but  it  was  notice  to 
the  attorney  for  the  plaintiff.  This  was  enough. 
A  change  of  venue  does  not  vary  the  principle. 
The  motion  must  be  granted.  But  as  the  pre- 
cise point  has  not  before  been  decided, we  grant 
the  motion  without  costs. 

Motion  granted. 

Cited  in— 6  How.  Pr.,  105. 


THE  PRESIDENT,  DIRECTORS  AND 
COMPANY  OF  THE  NEW  JERSEY 
PROTECTION  AND  LOMBARD  BANK 

«. 
THORP. 

Parties — Foreign  Corporation — May  Sue  in  this 
Court — Substitution  of  Trustees. 

A  foreign  corporation  may  sue  in  this  court. 

And  where,  after  suit  commenced,  the  Act  of  In- 
corporation was  repealed,  and  the  property  of  the 
Corporation  vested  in  trustees, who  were  authorized 
to  sue,and  be  substituted  for  the  Corporation  in  suits 
brought :  on  motion,  the  trustees  were  made  parties 
to  the  suit,  instead  of  the  Corporation. 

Citation--*  Cow.,  529,  n.,  530,  n. 

THE  plaintiffs  were  incorporated  by  an  Act 
of  the  Legislature  of  N.  J.,  reserving  the 
right  to  appeal  or  *modify  the  Act,  at  [*47 
any  time.  The  plaintiffs  sued  in  this  court  for 
a  debt  due  to  them.  Afterwards  the  Legisla- 
ture of  N.  J.  repealed  their  charter,  and  passed 
a  law  vesting  all  the  property  of  the  Corpora- 
tion in  three  trustees.  This  last  Act  was  passed 
Nov.  23,  1825:  and  afterwards  in  Dec.  of  the 
same  year,  the  Legislature  passed  a  supple- 
mental Act,  authorizing  the  trustees  to  main- 
tain suits  in  their  own  names  as  trustees  ;  and 
providing  that  they  should  be  substituted  for 
the  plaintiffs,  in  suits  before  commenced  in  the 
name  of  the  plaintiffs. 


NOTE. — Cor;x»raM<iii8—  Fweiyn — Mail  mte  an<t  he 
mted  tntt  of  the  jurisdiction  crentinu  them. 

A  Corporation  created  in  one  State  has,  strictly 
spi'iikinir.  no  extra  territorial  life  or  authority. 
Generally,  however,  its  existence  is  recognized  in 
other  states,  and  its  operations  are  permitted  where 
such  operations  do  not  come  in  contact  with  tin-M- 
own laws.  Mcrrick  v.  Van  Sontvoord,  34  N.  V.,  208: 
Mum  ford  v.  Am.  Life  Ins.  Co.,  4  N.  V.,  4<tt;  Hani  v. 
Poole,  12  N.  V..  495  ;  Stoney  v.  Am.  Life  Ins.  Co..  11 
Paige  rii..(!35;  Silver  Lake  Hank  v.  North,  4  Johns. 
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Mr.  P.  W.  Radcliff  moved  that  these  trustees 
be  substituted  in  this  suit  accordingly.  He 
cited  4  Johns.  Ch.,  370,  872,  and  the  cases  there 
cited. 

Mr.  D.  Selden,  contra,  cited  1  Bl.  Com.,  512; 
7d.,311;2Kyd,  Corp.,  516;  3  Ves.,  429,  435; 
10  Ves.,352;8Wh.,488;3T.R..727;l  H.  Bl., 
123;3Cr..  319. 

Ouria.  It  was  very  properly  conceded  on 
the  argument,  by  the  counsel  for  the  defendant, 
that  foreign  corporations  may  sue  here.  Noth- 
ing is  better  settled.  (4  Cow.,  529,  note,  and 
cases  there  cited.)  Is  this  case,  then,  distin- 
guishable in  principle  ?  We  think  not.  The 
Act  does  not  interfere  with  an  existing  remedy 
of  our  own.  It  was  likened  to  the  case  of  the 
assignees  of  foreign  bankrupts,  who,  as  it  is 
held  by  some  cases,  cannot  sue  here.  ( Vide  4 
Cow.,  530,  note,  and  cases  there  cited.)  But  the 
cases  are  not  similar.  Though  bankrupt  as- 
signments are  sanctioned  by  statute,  they  have 
been  regarded  in  the  light  of  voluntary  assign- 
ments ;  and  when  they  relate  to  choses  in  ac- 
tion, we  may  apply  our  own  remedies — hold- 
ing that  the  suit  must  still  be  in  the  name  of 
the  original  creditor.  These  trustees  are  a  quasi 
Corporation,  and  come  directly  within  the  rule 
which  gives  an  action  here  in  favor  of  a  foreign 
corporation. 

Motion  granted. 

Cited  in-5  Wend.,  482 :  5  N.  Y.,  341 ;  6  Lans..  28 ; 
29  Barb.,  687  ;  10  How.  Pr.,  7 ;  57  How.  Pr.,  15 ;  14  Abb. 
Pr.,  120;  36  Super.,  187 ;  2  Leg.  Obs ,  274. 
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*ROOSEVELT 

v. 
FULTON  ET  AL.,  Heirs  of  FULTON. 

Venire — Non- Enumerated  Motion. 


i  properly  inserted  in  a  bill  of  exceptions 
;  heard  on  non-enumerated  motion :  e.  g.. 


Matters 
cannot  be 

an  objection  that  the  plaintiff  was  proceeding1  in  de- 
fiance of  an  injunction  from  the  court  of  chancery. 

On  a  plea  of  riens  per  descent,  the  venire  need  not 
be  special. 

Though  there  be  several  issues  of  fact  the  venire 
need  not  be  special. 

The  venire  tarn  quam  applies  only  where  there  is 
a  demurrer  or  default,  as  well  as  an  issue  of  fact. 

IN  covenant  against  the  defendants,  they 
pleaded  non  infreffit  conventionem,  and  riens 
per  descent.  To  the  latter  plea  the  plaintiff  re- 
plied, that  the  defendants  had  sufficient  lands 
by  descent,  &c.,  and  issue.  The  award  of  the 
venire  on  the  roll  was  in  the  common  general 
form,  and  the  venire  itself  was  in  the  same  form 
— commanding  the  sheriff  to  summon  12,  &c., 
to  make  a  jury,  &c.,  between  the  parties  in  a 


plea  of  covenant,  &c.,  without  referring  to  the 
plea  of  riens  per  descent,  or  expressing  the  pur- 
pose to  inquire  into  the  value  of  the  lands  de- 
scended, according  to  the  Statute,  1  R.  L.,  317, 
sec.  4.  An  objection  was  made  to  the  venire  at 
the  circuit,  as  irregular  on  that  account;  but 
the  judge  overruled  the  objection;  nor  was  the 
value  of  the  lands  inquired  of  by  the  jury. 

Several  other  objections  were  made  by  the 
defendant  in  the  course  of  the  trial,  and  among 
others,  that  the  plaintiff  was  going  on  with  the 
trial  in  violation  of  an  injunction  which  had  is- 
sued from  the  Court  of  Chancery, enjoining  him 
not  to  proceed  against  the  defendants  as  to  part 
of  the  moneys  which  he  claimed  in  this  suit; 
and  it  was  insisted  that  the  plaintiff  should  not 
be  allowed  to  claim  before  the  jury,  the  moneys 
thus  enjoined;  but  the  judge  overruled  the  ob- 
jections, and  the  defendants  excepted.  The 
bill  of  exceptions  was  settled,  and  the  cause 
placed  upon  the  calendar  for  argument  upon 
that  bill. 

Mr.  C.  Graham  now  moved  to  set  aside  the 
verdict  for  irregularity,  and  cited  1  Archb.  Pr. , 
156,  159;  1  R.  L..  317;" 2  Archb.  Pr.,  136,  137;  1 
Wentw.  PI.,  43;  2  Saund.,  7,  note. 

Mr.  J.  I.  Roosevelt,  contra,  cited  Mitf.,  208;  2 
Johns.,  24,  181;  Phil.  Ev..  226;  1  Munf.,  437;  3 
Cow.,  622;  Coop.  PI.,  269;  Mitf.,  194;  1  Johns., 
287;  Gill).  Ev.,  28;  Bull.  A7.  P.,  232;  1  Hunt., 
394,403;  Phil.  Ev.,  231;  Hardr.,472;  Rep.tf.Holt, 
134;  3  Mod.,  141;  3  *East,  365;  18  Johns.,  [*4J> 
352;  5  Mass.,  181, 182;  Mitf..  193;  1  Esp.,  43;  4 
Johns.  Ch.,  619;  1  Ch.  PI.,  459;  7  East,  153;  8 
7d,344;  10 Id.,  377;  2  Id.,  442;  4  JW.,  311;  Tidd, 
1022;  2  Carnpb.,  396;  10  East,  38;  16  Id.,  39;  1 
Phil.  Ev.,  237;  13  Johns.,  139;  1  Johns.  Cas., 
436;  4  Johns.,  510;  1  Archb.,  159. 

Curia.  The  questions  properly  in  the  bill  of 
exceptions  cannot  be  heard  now.  The  only 
point  which  we  can  decide  on  non-enumerated 
motion  is,  whether  the  venire  was  regular,  being 
in  the  general  form;  and  we  think  it  was.  Be- 
cause a  jury  are  required  by  law  to  find  any 
matter  specially,  it  does  not  follow  that  the 
venire  should  contain  that  matter.  Wherever 
there  is  an  issue  or  issues  of  fact,  the  venire  is 
general.  "  to  make  a  jury  between  the  parties, 
in  such  a  plea,  because  they  have  put  them- 
selves upon  that  jury,"  This  reaches  every 
case  except  the  single  one  cited  from  Arch  bold 
by  the  counsel,  where  there  is  a  demurrer  or 
default  as  well  as  an  issue  of  fact.  There  the 
venire  cannot  say,  generally,  the  parties  have 
put  themselves  on  a  jury.  This  is  only  true  of 
part.  Hence  the  venire  tarn  quam,  which  is 
almost  the  only  exception.  There  are  many 
other  cases  in  which  the  jury  are  required  to 


Ch.,  370 ;  Jessupv.  Carnegie,  80  N.  Y.,  441 ;  Lumbard 
v.  Aldrich.8 N.  H.,  31;  National  Trust  Co.v.  Murphey, 
30  N.  J.  Eq..  408:  Lathrop  v.  Commercial  Bank,  8 
Dana,  114;  Bateman  v.  Service,  6  App.  Cas.,  386; 
Bank  of  Augusta  v.  Earle.  13  Pet.,  519 :  Covoell  v. 
Springs  Co.,  100  U.  S.,  55 ;  Christian  Union  v.  Yount, 
101  U.  S.,  352.  See,  also,  Kennebec  Co.  v.  Augusta 
Ins.  Co.,  72  Mass.  (6  Gray),  204 ;  Newburg  Petroleum 
Co.  v.  Weare,27  Ohio  St.,  343 :  Bank  of  Cincinnati  v. 
Hall,  35  Ohio  St.,  158 ;  Howe  Machine  Co.  v.  Walker, 
35  U.  C.  Q.  B.,  37 :  Runyan  v.  Coster.  14  Pet.,  122 ; 
Williams  v.  Creswell,  51  Miss  ,  817. 

But  it  cannot  exercise  greater  powers  elsewhere  than 
are  allowed  to  it  by  Jaw  where  created.  Kerr  v. 
Dougherty,  79  N.  Y.,  327 ;  Thompson  v.  Waters,  25 
Mich.,  214;  Starkweather  v.  Bible  Society,  72  111.,  50; 
S.  C.  22  Am.  Rep.,  133. 
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A  corporation  created  in  one  state  or  country  may, 
generally,  sue  and  7>c  sued  in  the  courts  of  another  on 
compliance  with  the  conditions  imposed  as  to  costs, 
service  of  process,  &c.  Cunningham  v.  Pell,  5  Paige, 
607 ;  N.  Y.  Floating  Derrick  Co.  v.  N.  J.  Oil  Co.,  3 
Duer,  648 ;  Mutual  Benefit  Life  Ins.  Co.  v.  Davis.  12 
N.  Y..  569 ;  Silver  Lake  Bank  v.  North,  4  Johns.  Ch.. 
370;  Bank  of  Commerce  v.  Rutland  &  C.  Ry.  Co.,  10 
How.  Pr.,  1 ;  Elizabethport  Mfg.  Co.  v.  Campbell,  13 
Abb.  Pr.,  86 ;  Fisk  v.  Chicago  &  C.  Ry.  Co.,  4  Abb. 
Pr.  N.  S.,  378 ;  Paper  Works  v.  Willett,  14  Abb.  Pr., 
119 ;  British  Am.  Land  Co.  v.  Ames,  47  Mass.  (6  Met.), 
391 ;  American  Ins.  Co.  v.  Owen,  81  Mass.  (15  Gray), 
493 ;  Runyan  v.  Coster,  14  Pet.,  122 ;  Society  &c.  v. 
Wheeler,  2  Gall.,  105 ;  Bank  of  Augusta  v.  Earle,  13 
Pet.,  519,  588.  589 :  Berne  v.  Bank  of  England,  9  Ves., 
347. 
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find  specially,  without  &ny  special  venire.  In 
replevin,  they  are  required,  if  the  distress  was 
for  rent,  to  inquire  of  two  things — the  amount 
in  arrear,  and  the  value  of  the  goods  distrained. 
This,  too,  is  by  statute;  but  a  special  venire  was, 
we  presume,  never  thought  of  in  such  a  case. 
Motion  denied. 

Cited  in— 3  Wend.,  262. 
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*VAN  DEUSEN 


A.   BROWER,  J.  BROWER,  P.  BROWER 
AND  C.  M.  BROWER.      . 

Failure  of  Infant,  to  Appear  in  Non-Bailable 
Action — Appointment  of  Nominal  Guardian 
— Execution — Amendment. 

In  a  non-bailable  action  against  infants, tbe  plaint- 
iff may  take  a  rule  that  they  appear  in  20  days  after 
personal  service  of  the  rule  ;  or  that  the  plaintiff's 
attorney  have  leave  to  appoint  John  Doe,  a  nominal 
person,  for  their  guardian,  and  enter  their  appear- 
ance. 

On  filing  an  affidavit  of  the  service,  the  plaintiff 
may  enter  a  rule  of  course  for  the  appointment  of 
John  Doe  as  guardian. 

In  an  action  against  heirs,  if  they  will  show  noth- 
ing by  descent,  or  insufficient  assets  by  descent, 
they  must  plead,  or  give  notice  of  this  specially ; 
and  cannot  show  it  upon  the  general  issue. 

The  rules  of  pleading  are  the  same  in  this  respect, 
in  the  case  of 'heirs,  as  of  personal  representatives. 

If  they  do  not  so  plead,  the  plaintiff  may  take 
judgment,  either  generally,  or  of  assets  descended, 
at  his  election. 

Execution  against  infant  heirs,  cannot  issue  till  a 
year  after  judgment. 

But  where  some  of  the  heirs  are  ailnlts.it  may  issue 
against  them  short  of  the  year. 

If  issued  against  both  short  of  the  year,  it  may  be 
so  amended  as  to  affect  only  the  adults. 

Where  the  plaintiff  appears  for  infants,  by  a  nom- 
inal guardian,  the  court  will,  at  any  time  before  the 
judgment  is  finally  executed,  let  them  in  to  plead, 
the  judgment  standing  as  security. 

Execution  amended  as  to  the  return  day. 

Citations— 2  Sellon,  68 ;  2  Archb.  Pr.,  145, 137-8. 

fPHIS  action  was  asmimpsit  against  the  de- 
-L  fendants,  as  heirs  at  law  of  Aaron  Brower, 
deceased.  The  capian  ad  respondendum  was  re- 
turned served  on  all  the  defendants,  in  August 
Term,  1820.  A.  and  J.  Brower,  being  adults, 
appeared  and  pleaded  the  general  issue.  The 
other  two  defendants,  being  then  and  still  in- 
fants, the  plaintiff,  at  the  October  Term,  1820, 
obtained  a  rule  that  they  appear  by  some  guard- 
ian, in  20  days  after  personal  service  of  the 
rule ;  or  that  the  plaintiff's  attorney  should 
have  leave  to  appoint  John  Doe  for  their  guard- 
ian, and  enter  their  appearance.  Service  of 
the  rule  being  made  accordingly,  and  they  not 
appearing,  on  filing  an  affidavit  of  the  service, 
the  plaintiff  entered  his  rule  for  the  appoint- 
ment of  John  Doe,  a  nominal  guardian,  having 
no  real  existence. 

The  cause  was  afterwards  tried  on  the  gen- 
eral issue  as  to  the  other  defendants,  and  no 
defense  of  riensper  de*ctnt  was  interposed.  In 
February  Term,  1825,  the  plaintiff  entered  a 
judgment  for  the  plaintiff  generally  against  all 
the  defendants,  upon  the  verdict  against  the 
adults,  on  on  nil  diret,  as  to  the  infants. 

A./!,  fa.  was  issued  against  and  levied  on  the 
property  of  all  the  defendants  before  one  year 
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had  elapsed  after  the  judgment.  No  return 
day  was  mentioned  in  this  execution. 

Mr.  J.  A. Spencer  moved  to  set  aside  the  judg- 
ment, and  all  subsequent  proceedings.  He 
cited  2  Tidd,  854  ;  13  Johns.,  *97;  1  R.  [*51 
L.,  515;  14  Johns.,  417;  12  Johns.,  434;  Bac. 
Abr.,  Error,  M;  1  R.  L.,318,  sec.  6;  41  Johns., 
424;  Simonds  v.  Catlin,  2  Cai.,  61;  2  Str.,  1076; 
2  Wils.,  50;  2  Johns.  Dig.,  20,  Infant,  III.;  2 
Johns.,  192;  2  Cow.,  430. 

Mr.  Jas.  Edwards,  contra,  cited  2  Sell.  Pr., 
67,  68;  2  Archb.  Pr..  145;  Bac.  Abr.,  Heir  and 
Ancestor,  H  ;  Plowd.,  440  ;  20  Johns.,  414  ;  1 
R.  L.,  316,  sec.  4  ;  2  Cow.,  619. 

Curia.  In  the  English  courts,  if  an  infant 
do  not  appear  in  a  non-bailable  action,  the 
plaintiff  obtains  an  order  from  a  judge,  which 
is,  of  course,  that  unless  the  infant  appear  in 
six  days  after  personal  service  of  the  order,  the 
plaintiff  may  assign  John  Doe  for  his  guardian, 
and  file  common  bail  for  him.  This  has  long 
been  the  settled  practice.  (2  Sell.,  68;  2  Archb. 
Pr.,  145.)  Of  course,  it  is  the  practice  of  this 
court,  except  that  the  six  days  are  changed  to 
20.  The  judgment  is,  therefore,  regular  against 
all  the  defendants,  unless  the  exceptions  to  its 
form  be  well  taken. 

The  principles  of  pleading  seem  to  be  the 
same,  both  as  to  the  real  and  personal  repre- 
sentative. If  the  latter  mean  to  protect  him- 
self from  personal  liabUity,  he  must  do  so  by 
showing  the  state  of  the  assets,  if  he  cannot 
succeed  in  defeating  the  action  upon  the  mer- 
its. So  the  former  must  plead  riens  per  descent, 
or  other  plea  adapted  to  try  the  amount  of  as- 
sets descended.  If  he  omit  to  do  so,  the  plaint- 
iff may,  in  his  election,  take  judgment  of  the 
assets  ;  or  proceed  as  he  has  done  here,  to  a 
judgment  generally,  the  same  as  if  the  action 
had  been  for  the  defendant's  own  debt.  A  sum- 
mary of  the  authorities  on  this  head  is  given  in 
2  Archb.  Pr.,  137.  138. 

The  execution  is  irregular  as  to  the  infants, 
but  not  so  as  to  the  adults.  Shooke  v.  Phillips, 
5  Cow.,  440.  As  to  the  former,  it  must  be  set 
aside  ;  but  the  plaintiff  may  so  amend  that  it 
shall  command  the  sheriff  to  levy  of  the  prop- 
erty of  the  latter.  He  may  also  amend  by  in- 
serting a  return  day. 

*But  no  laches  can  be  imputed  to  the  [*52 
infants,  and  if  any  one  will  put  in  an  advan- 
tageous plea  for  them,  it  should  be  received. 
Let  the  default  as  to  them  be  set  aside,  provid- 
ed they  appear  by  guardian  in  two  months — 
the  present  judgment,  however,  to  stand  as 
security. 

No  costs  are  allowed  on  either  side. 

RULE:  That  the  motion  to  set  aside  the  judg- 
ment and  execution  be  denied  as  to  Aaron  and 
John  Brower,  but  granted  as  to  the  other  de- 
fendants; that  the  plaintiff  have  leave  to  amend 
his  execution  by  inserting  a  return  day  ;  and 
so  that  it  shall  be  operative  against  the  estates 
of  Aaron  and  John  Browgr  only  ;  that  the  de- 
fault against  the  other  defendants  be  set  aside, 
provided  they  appear  in  two  months  by  a  real 
guardian,  the  present  judgment  standing  as 
security  ;  and  no  costs  of  this  motion  to  be  al- 
lowed on  either  side. 


Cited  in- 10  Barb..  3K». 
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W.  GOULD,  BANKS  AND  S.  GOULD 

OGD'EN. 

Question  of  Law  Before  Referees. 

Where  a  question  of  law  arises  before  referees, 
which  is  brought  before  the  Supreme  Court  and  de- 
cided, they  will  order  a  special  entry  on  the  record, 
so  as  to  present  the  same  question  to  the  Court  of 
Errors. 

Citation— 3  Cow.,  389. 

A  SSUMPSIT  for  goods  sold,  &c.,  with  the 
li.  other  common  counts.  Plea,  non  assump- 
sit,  with  other  pleas,  and  a  notice  of  set-off. 

The  cause  was  referred  on  the  defendant's 
motion  ;  and  the  question  before  the  referees 
was,  whether  certain  payments  made  by  the 
defendant  to  and  receipted  by  S.  Gould,  should 
be  applied  to  the  demand  in  favor  of  the  plaint- 
iffs. The  referees  allowed  the  payment  and  re- 
ported only  $3.70  in  favor  of  the  plaintiffs. 
The  report  was  signed  Nov.  20,  1823  ;  and  be- 
ing filed,  notice  was  given  of  a  motion  to  set  it 
aside  on  the  merits,  at  February  Term,  1824. 
In  February  Term,  1825,  the  motion  was  de- 
nied. The  defendant,  Apr.  29  last,  gave  no 
tice  of  taxing  his  costs. 

The  motion  to  set  aside  the  report  was  found- 
ed on  the  sole  affidavit  of  the  counsel  for  the 
plaintiffs ;  and, 

53*]  *Mr.  J.  Hoyt  now  moved  that  the  de 
fendant  be  required  to  incorporate  that  affida- 
vit in  his  judgment  record,  so  as  to  enable  the 
plaintiffs  to  bring  error  upon  the  decision  of 
the  referees  ;  and  cited  Reid  v.  Renss.  Glass 
Factory,  3  Cow. ,  387. 

Mr.  J.  Platt,  contra. 

Curia.  Take  a  similar  rule  to  the  one  grant- 
ed in  Reid  v.  Renss.  Glass  Factory,  3  Cow. , 
389.  (a) 

Rule  accordingly. 

(a)  Vide  S.C.,  on  error,  5  Cow.,  587,  where  the  prac- 
tice adopted  by  the  Supreme  Court  was  sanctioned. 


Ex  PARTE  CAYKENDOLL. 

Jurors —  When  Affidavits  of  to  Show  Mistake,  not 
Received. 

The  affidavits  of  jurors  cannot  be  received  to  show 
a  mistake  in  making  up  their  verdict,  unless  the 
mistake  is  produced  by  circumstances  passing  at  the 
trial,  which  are  equivalent  to  a  misdirection  of  the 
judge. 

Citation— 5  Cow.,  106. 

IN  December  Term,  1825,  of  the  Orange  C. 
P.,  a  cause  was  tried  between  Cay kendoll, 
plaintiff,  and  Van  Bomel,  defendant.     The  ac- 
tion was  assumpsit,  and  the  jury  found  for  the 
plaintiff  $60  damages. 

Afterwards,  three  of  the  jurors  made  affida- 
vit that  the  action  was  brought  on  a  written 
agreement  for  Drawing,  rafting  and  running 
boards,  by  the  plaintiff  for  the  defendant;  that 
the  price  fixed  by  the  contract  was  9s  per  1,000 
for  drawing,  and  10s.  for  rafting  and  running; 
and  that,  in  calculating  the  sum  to  be  allowed 
the  plaintiff,  the  jury  multiplied  the  number  of 
boards  drawn  by  19,  instead  of  9,  which  made 
about  $60.  That  the  jury  intended  to  allow  for 
the  drawing  only  ;  and  the  deponents  believed 
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that  the  mistake  arose  from  the  jury  reading  19 
for  9,  in  the  agreement  (which  was  delivered 
to  the  jury),  and  supposing  this  was  the  sum 
fixed  for  drawing  only  ;  that  they  did  not  dis- 
cover their  mistake  till  the  day  after  the  .ver- 
dict, when  it  became  a  subject  of  anxious  in- 
quiry among  them  how  the  mistake  should  be- 
rectified. 

On  these  affidavits,  the  C.  P.  granted  a  new- 
trial. 

*A  motion  was  now  made  for  a  man-  [*54 
damns  commanding  the  C.  P.  to  vacate  their 
rule  for  a  new  trial,  and  give  judgment  accord- 
ing to  the  verdict. 

Mr.  C.  Monell,  for  the  motion,  cited  2  T.  R. 
281  ;  5  Burr.,  2667. 

Curia,  per  SUTHERLAND,  J.  The  decision  of 
the  Court  of  C.  P.  cannot  be  sustained.  It  is 
certainly  well  settled,  that  the  affidavits  of 
jurors  cannot  be  received,  to  show  a  mistake  in 
making  up  their  verdict ;  and  we  never  intend- 
ed to  detract  from  that  rule  in  Sargeant  v. 
-,  5  Cow.,  106.  In  that  case,  the  coun- 


sel advanced  an  erroneous  rule  of  damages  to 
the  jury, which  was  not  corrected  in  the  charge 
of  the  judge.  The  jury  were  in  this  way  led 
to  adopt  the  rule.  We  considered  these  cir- 
cumstances equivalent  to  a  positive  misdirec- 
tion of  the  judge  ;  and  allowed  the  affidavits 
of  jurors  to  be  read,  showing  that  they  were, 
in  fact,  misled.  It  was  impossible  to  make  out 
what,  in  truth,  operated  as  a  misdirection  of 
the  judge,  in  any  other  way.  Misdirection  is  a 
very  usual  ground  for  granting  a  new  trial ; 
and  the  case  cited  establishes  merely,  that  a  set 
of  circumstances  may  amount  to  the  same 
thing  ;  and  may  be  shown  by  the  affidavits  of 
jurors.  Further  we  did  not  mean  to  go ;  and 
we  expressly  disclaimed  the  idea  of  trenching 
on  any  of  the  cases  which  had  refused  to  hear 
the  affidavits  of  jurors.  The  motion  must  be 
granted. 
Rule  for  an  alternative  mandamus. 

Cited  in— 5  Den.,  369 ;  63  N.  Y.,  363 ;  25  Cal.,  400 :  40' 
Am.  Dec.,  166  (13  N.  H.,  462) ;  20  Am.  Rep.,  546  (63  N. 
Y.,  361). 


JOHNSON  v.  GAY. 

Order  of  Referees  as  to  Costs. 

An  order  of  referees  as  to  the  costs,  on  postponing 
the  hearing  before  them,  is  not  a  foundation  for  a 
rule  on  the  subject,  in  the  Supreme  Court; 

Whether  they  may  impose  costs  as  the  condition 
of  adjourning,  Qucere. 

HRHIS  cause  being  referred,  and  the  referees 
JL  having  convened  to  hear  it,  the  defendant's 
counsel  moved,-  on  the  affidavit  of  the  absence 
of  a  material  witness,  to  put  off  the  hearing. 
*This  was  objected  to  by  the  plaintiff's  [*55 
counsel,  unless  the  plaintiff's  costs  of  prepar- 
ing for  the  hearing  were  first  paid.  But  the 
referees,  doubting  their  power  to  impose  this 
condition,  though  they  agreed  that  the  costs 
should  be  paid,  adjourned  unconditionally. 

Mr.  W.  H.  Maynard  now  moved  for  a  rule 
against  the  defendant,  that  he  pay  the  costs, 
which  had  been  taxed,  or  that  an  attachment 
issue. 

Mr.  C.  P.  Kirkland,  contra,  cited  1  R.  L., 
516,  sec.  2;  Jac.  Law  Diet.,  Attachment. 
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Curia.  Any  order  or  direction  as  to  costs, 
which  referees  may  make,  is  no  foundation  for 
our  interference  by  attachment.  Nor  is  it  nec- 
essary, in  this  case,  for  us  to  say  whether  they 
have  power  to  impose  the  payment  of  costs,  as 
the  condition  of  an  adjournment. 

Motion  denied. 

Cited  in-9  Wend.,  253 ;  5  Hill,  375 ;  15  Abb.  N.  S.  220. 


DOE  «.  ROE. 

New  Trial— Motion. 

The  Supreme  Court  will  not,  in  general,  hear  a  mo- 
tion for  a  new  trial,  on  a  case  made  upon  the  trial 
of  a  feigned  issue,  ordered  by  a  circuit  court  of 
equity. 

The  proper  course  is,  to  move  in  the  court  which 
ordered  the  issue. 

THIS  was  a  case  made  on  trial  of  a  feigned 
issue  of  devitamt  vel  non,  directed  by  the 
judge  of  the  6th  circuit,  sitting  in  equity. 

The  judge  of  that  circuit  tried  the  cause  at 
law.  The  cause  being  on  the  calendar  of  the 
present  term  for  argument  upon  the  case, 

Mr.  J.  Platt  moved,  on  the  authority  of  Doe 
v.  Roe,  1  Cow.,  216,  to  strike  it  off. 

Mr.  J.  A.  Spencer  said  that  case  was  distin- 
guishable from  this — not  only  as  being  an  issue 
on  a  bill  filed  for  a  divorce,  but  also  as  arising 
under  the  old  organization  of  the  judiciary, 
when  the  judge  who  held  the  circuit  had  no 
chancery  powers.  Here  the  very  judge  who 
orders  the  issue  tries  the  cause  at  the  circuit, 
and  reviews  it  on  a  motion  for  a  new  trial. 

56*]    *Curia.     We  do  not  mean  to  say  that 
we  have  not  power  to  hear  the  case,  but  we 
think  the  most  proper  course  is  to  move  in  the 
court  of  equity. 
Motion  granted. 


ADAMS  e.  MINTON. 

Time  of  Service  of  Plea. 

A  plea  served  before  special  bail  is  perfected,  in  a 
bailable  action,  is  a  nullity,  and  does  not  become 
good  by  a  subsequent  justification,  unless  It  was  re- 
ceived de  beiie  esse,  and  notice  of  this  given  to  the 
defendant. 

Citations— 2  Cow.,  822 ;  1  Cow.,  54,  60,  226 ;  I  Archb., 
112 :  4  T.  R..  578  :  2  East..  408. 

MOTION,  by  the  defendant,  to  set  aside  the 
plaintiff's  verdict  for  irregularity. 
The  action  was  a  bailable  one.  The  defend- 
ant put  in  R.  Farr  and  John  Doe  as  bail,  and 
sent  a  plea  of  the  general  issue  to  the  plaintiff, 
Apr.  24,  last.  On  the  30th,  the  plaintiff  gave 
notice  of  exception  to  the  bail.  The  defendant 
then  gave  notice  of  moving  for  an  order  to 
mitigate  bail,  and  that  two  substantial  persons 
would  justify  as  such.  May  20.  On  that  day 
the  amount  of  bail  was  fixed  by  the  commis- 
sioner, and  a  justification  took  place  accord- 
ingly ;  whereupon,  without  waiting  fora  new 
plea,  the  plaintiff  immediately,  on  the  same 
day,  served  notice  of  trial  for  the  following 
June  Circuit,  when  he  took  an  inquest.  This 
was  on  June  9.  June  30,  the  plaintiff  was 
served  by  the  defendant  with  a  copy  of  the  for- 
mer plea. 
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Mr.  J.  H.  Ostram,  for  the  defendant,  now  in- 
sisted that  the  first  plea  was  a  nullity,  on  the 
ground  that  the  bail  had  not  become  perfect 
when  it  was  served. 

Mr.  A.  Dana,  contra. 

Curia.  It  is  impossible  to  sustain  this  pro 
ceeding.  Here  was  no  bail,  for  any  substantial 
purpose,  when  the  first  plea  was  served.  This 
has  been  decided  over  and  over.  (2  Cow.,  622; 
1  Id.,  54,  60,  226.)  In  the  last  two  cases,  the 
plaintiff's  attorney  returned  the  pleas,  on  the 
ground  that  bail  was  not  perfect ;  but  there  is 
no  need  of  this  ceremony.  Whether  he  do  it 
or  not,  the  plea  must  *be  regarded  as  a  [*57 
mere  nullity  ;  and  the  plaintiff  may  take  his 
default,  even  after  the  bail  have  justified  (1 
Archb.,  112  ;  4  T.  R.,  578),  except  in  the  case 
of  a  plea  in  abatement.  (1  Archb.,  112 ;  2  East, 
406.)  The  justification  does  not  make  the  plea 
good  in  the  plaintiff's  hands  ;  nor  will  his  fil- 
ing common  bail  have  that  effect,  after  he  has 
refused  a  plea  for  want  of  special  bail.  (1  Cow. , 
226.)  The'course  of  the  plaintiff  was  to  wait 
the  four  days  after  justification  ;  and  then  take 
his  default  for  want  of  a  plea,  according  to  the 
7th  Gen.  Rule  of  April  Term,  1796.  This  case 
is  the  stronger,  inasmuch  as|the  plaintiff  virt- 
ually declined  the  plea,  by  excepting  to  the 
bail.  If  he  had  intended  that  it  should  become 
good  without  any  new  service,  he  should  have 
received  it  specially,  and  given  notice  of  this 
to  the  defendant's  attorney. 

Motion  granted,  with  costs. 

Cited  in— 7  Cow.,  509. 


HARVEY  AND  WALKER 

v. 
BARD  WELL  ET.  AL. 

Action  on  Penal  Bond — Penalty,  Proper  Meas- 
ure as  to  Costs — Exception  in  case  of  Set-Off. 

In  an  action  on  a  penal  bond,  or  of  debt  on  the 
penalty  in  articles  of  agreement,  the  judgment  is 
properly  for  the  penalty  in  all  cases,  except  where 
the  sum  is  reduced  by  set-off  under  the  Stat.  1  R.  L., 
515, 516. 

And  where  the  penalty  of  articles  was  $500,  though 
the  money  due  was  only  $14 ;  held,  that  the  plaintiff 
recovering,  should  have  full  costs. 

Citations— 13  Johns.,  345 :  1  R.  L.,  515,  516 ;  2  Johns. 
Cas.,  406 ;  10  Johns.,  219  ;  6  Cow.,  424 ;  2  Cai.,  107 ;  2 
Cow.,  412. 

A  MOTION  was  made  in  behalf  of  the  de- 
fendants, that  the  judgment  for  the  plaint- 
iffs, as  to  costs,  be  set  aside,  and  that  the  de- 
fendants be  allowed  their  costs. 

The  action  was  debt  for  the  penalty  of  $500, 
on  sealed  articles  between  the  parties,  by  which 
the  defendants,  among  other  things,  agreed  to 
pay  certain  moneys  to  the  plaintiffs.  The 
breaches  assigned  were  the  non-pavment  of 
the  moneys.  The  same  articles  contained  vari- 
ous covenants  on  the  part  of  the  plaintiffs  to 
the  defendants.  On  the  penalty  for  the  non- 
performance  of  these  covenants,  the  defend- 
ants had,  shortly  after  the  commencement  of 
this  suit,  brought  their  action  against  the  plaint- 
iffs, and  obtained  judgment,  with  full  costs. 
In  the  suit  brought  by  the  defendants  there 
was  a  reference  ;  and  all  matters  of  dispute 
arising  under  the  articles,  except  the  subject- 
SSI 
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matter  of  this  suit,  were  heard  and  passed 
upon  by  the  referees,  who  reported  for  the  de- 
fendants $16  ;  so  that  the  question  in  this  suit 
was  confined  merely  to  the  amount  of  moneys 
58*]  *due  to  the  plaintiffs.  This  cause  was 
also  referred,  and  the  referees  passed  upon  the 
claim  of  the  plaintiffs,  reporting  $14  in  their 
favor.  They  entered  up  judgment  for  the  pen- 
alty, with  full  costs. 

Mr.  J.  Dickson,  for  the  motion. 

Mr.  C.  Perkins,  contra. 

Curia.  The  demand  of  the  plaintiffs  hav 
ing  been  narrowed  down  to  a  money  claim  ; 
and  there  being  no  need  of  the  penalty  to  se- 
cure further  breaches,  and  the  damages  re- 
ported being  only  $14,  and  below  what,  in  a 
judgment,  would  carry  costs,  the  question  is, 
whether  the  penalty  or  the  damages  were  the 
proper  measure  of  the  judgment.  When  that 
is  ascertained,  we  have  a  test  for  the  costs.  (13 
Johns.,  345.) 

The  case  of  Alendorfv.  Stickle,  2  Cow.,  412, 
was  one  of  sef- off,  within  the  Statute  1  R.  L.,515, 
516.  It  was  this  which  led  to  the  distinction 
mentioned  by  the  court,  between  bonds  for  per- 
formance of  covenants,  and  money  bonds. 
Where  the  latter  are  in  question  upon  a  set-off, 
the  sum  really  due  is  the  debt ;  and  the  judg- 
ment goes  accordingly,  either  for  plaintiff  or 
defendant.  Except  in'the  single  case  of  set-off, 
all  bonds  and  agreements  secured  by  a  penal- 
ty stand  on  the  same  footing,  and  the  plaint- 
iff recovers  costs  according  to  the  penalty.  The 
case  of  set-off  is  mi  generis,  and  stands  upon 
the  statute  providing  for  that  alone.  Vide  2 
Johns.  Cas.,  406  ;  10  Johns.,  219  ;  13  Id.,  345  ; 
5Cow.,424;2Cai.,  107. 

The  motion  must  be  denied,  with  costs. 

Motion  denied. 

Cited  in— 12  Wend.,  141 ;  19  How.  Pr.,  388. 
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*CLARKE  v.  SPENCER. 
Power  of  Judge  at  Chambers. 


A  judge  at  chambers,  has  no  power  to  order  a  party 
to  furnish  copies  of  papers,  which  are  evidence  in 
the  cause,  to  his  adversary. 

Citation— 19  Johns.,  268. 

p  ENERAL  indebitatus  assumpsit.  On  the  ap- 
vT  plication  of  the  defendant's  attorney  to  a 
commissioner,  having  power  to  do  chamber 
business  of  a  judge  of  this  court,  he  made  an 
order,  "that  the  plaintiff's  attorney  deliver  to 
the  defendant's  attorney  a  copy  of 'the  receipt, 
which  is  the  evidence  of  the  payment  of  the 
money  for  which  this  suit  is  brought ;"  and,  in 
the  meantime,  that  all  proceedings  in  the  suit 
be  stayed. 

A  motion  was  now  made  to  set  aside  this  or- 
der, on  the  ground  that  the  commissioner  had 
exceeded  his  powers. 

Mr.  H.  Welles,  for  the  motion,  cited  19  Johns., 
268;  1  Cow.,  574. 

Mr.  B.  D.  Noxon,  contra,  cited  1  Cow.,  571;  2 
Archb.  Pr.,  197,  198. 

Curia.  In  Willift  v.  Bailey,  19  Johns.,  268, 
this  court  declared  they  had  not  adopted  the 
English  practice  of  allowing  these  orders  at 
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chambers.  Aside,  therefore,  from  the  question, 
whether  even  this  court  would  order  copies  of 
papers,  which  are  not  the  direct  foundation  of 
the  suit  or  defense,  to  be  furnished,  the  motion 
must  be  granted. 
•  Motion  granted. 

Cited  in-12  Leg.  Obs.,  139. 


Ex  PARTE  DECKER. 

Appeal  Bond  Executed  in  Blank — Agent  Cannot 
Change,  After  Delivery  to  Justice. 

An  appeal  bond  executed  in  blank,  and  delivered 
to  an  agent,  to  fill  up  and  make  perfect,  cannot  be 
altered  by  him,  after  he  has  filled  the  blanks,  and  de- 
livered the  bond  to  the  justice. 

Whether  a  parol  power  to  fill  the  blanks  and  per- 
fect the  bond,  was  valid,  quaere. 

~D  AKER  recovered  judgment  against  Decker, 
JD  in  a  justice's  court  of  the  County  of  Steu- 
ben,  whence  Decker  sought  to  appeal.  For 
this  purpose,  within  the  time  limited  for  ap- 
pealing, the  requisite  bond  was  prepared,  with 
a  blank  *for  the  penalty  and  the  amount  [*6O 
of  the  judgment,  and  executed  by  Decker  and 
a  surety.  This  they  delivered  to  the  subscrib- 
ing witness,  with  oral  power  to  fill  up  the  blanks 
according  to  the  judgment,  and  also  to  make 
any  other  alterations  necessary  to  render  it  valid 
according  to  the  statute.  The  witness  carried 
the  bond  to  the  justice,  and  on  learning  the 
amount  of  the  judgment,  filled  up  the  bond. 
Afterwards,  and  still  within  the  time  for  ap- 
pealing, supposing  the  bond  to  be  defective  in 
other  particulars,  the  witness  requested  the 
bond  of  the  justice,  for  the  purpose  of  making 
it  perfect.  The  justice  refused  his  consent  to 
the  alteration,  declaring  that  he  did  not  think 
it  proper.  But  the  witness  took  the  bond,  and 
added  the  clause,  obliging  the  obligors  to  pay 
the  judgment  before  the  justice,  with  interest 
and  costs  of  the  appeal,  &c. 

The  justice  made  the  proper  return  ;  but  the 
C.  P.  dismissed  the  appeal,  on  the  ground  that 
the  authority  of  the  witness  was  by  parol. 

Mr.  Wm.  M.  Oliver,  now  moved  for  a  man- 
damus commanding  the  court  to  proceed  in  the 
cause.  And  he  relied  mainly  on  Texira  v.  Evans, 
cited  in  Master  v.  Miller,  1  Anst.,  228,  which 
was  the  case  of  a  bond  executed  with  blanks 
for  the  name  of  the  obligee  and  sum,  and  de- 
livered by  the  obligor  to  an  agent,  for  the  pur- 
pose of  raising  money.  The  plaintiff  lent  mon- 
ey, and  the  agent  filled  the  blanks  accordingly, 
and  delivered  the  bond  to  the  plaintiff.  On  non 
entfactum,  the  bond  was  held  good. 

He  also  cited  11  Johns.,  169  ;  4  Id.,  54  ;  18 
Id.,  499. 

The  motion  was  not  opposed  ;  but, 

Per  Curiam.  The  C.  P.  decided  correctly. 
Though  the  agent  might  have  had  power  to 
correct  the  bond  on  its  delivery  (a  point  which 
it  is  not  necessary  to  decide),  he  certainly  had 
no  right  to  tamper  with  the  bond  in  this  way. 
He  could  not  alter  it  again,  and  again,  at  his 
discretion.  Such  a  general  power  cannot  extend 
beyond  the  time  of  delivery.  Its  force  was 
spent  on  filling  up  the  blank. 

Motion  denied. 

Cited  in— 13  Wend.,  590 ;  22  Wend.,  365 ;  24  N.  Y.,  337. 
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*Ex  PAHTE  LA  FARGE. 
Mandamus— Appeal  from  Justice  Court — Costs. 

On  motion  for  a  mandamus,  heading  the  affidavit, 
"Sup.  Court.  In  the  matter  of  J.  L.,  against  the 
judges,  &c,"  is  not  such  an  entitling,  as  to  prevent 
its  being  read. 

To  warrant  an  appeal  from  a  justice  s  court,  the 
costs  must  be  actually  paid.  It  is  not  in  the  power 
•of  the  justice  to  waive  the  payment,  by  charging 
them  in  account  against  the  party. 

MR.  G.  C.  BRONSON  moved  for  a  mandamus 
to  the  judges  of  the  C.  P.  of  Jefferson  Co., 
commanding  them 'to  vacate  a  rule  quashing  an 
appeal,  by  La  Farge,  from  a  judgment  before  a 
justice  against  him,  at  the  suit  of  Fuller  and 
Everts. 

No  costs  were  actually  paid  to  the  justice, 
on  serving  the  notice  of  appeal  ;  but  La  Farge 
directed  him,  in  writing,  to  charge  the  costs  m 
account  against  him,  which  the  justice  did  ; 
and  made  an  affidavit,  which  was  read  in  the 
C.  P.  on  the  motion  to  quash  the  appeal  for  this 
cause,  that  he  accepted  this  direction  for  the 
•costs. 

Mr.  J.  A.  Spencer,  contra,  objected  to  the 
reading  of  the  affidavit  on  which  the  present 
motion  was  founded,  on  the  ground  that  it  was 
•entitled,  "Sup.  Court.  In  the  matter  of  John 
La  Farge  against  the  judges  of  the  Court  of 
Common  Pleas  of  Jefferson  County." 

Curia.  This  is  not  such  an  entitling  of  the 
affidavit,  as  comes  within  the  rule  relied  on, 
that  an  affidavit  entitled  cannot  be  read.  It  is 
is  not  entitled  in  any  cause,  as  pending  in  this 
•court. 

As  to  the  merits  of  the  motion,  however, 
clearly  there  was  no  payment.  The  writing  was 
a  mere  acknowledgment  that  La  Farge  owed 
the  costs,  and  a  request  that  they  should  be 
•charged  to  him.  To  entitle  him  to  an  appeal, 
the  party  must  comply  strictly  with  the  terms 
•of  the  statute.  The  money  must  be  actually 
paid. 

Motion  denitd. 

Cited  in-1  Wend.,  282.;  4  Wend.,  202 ;  18  Hun,  483 ; 
10  Minn.,  223. 


«2*1  *THE  PRESIDENT,  DIRECTORS 
AND  COMPANY  OF  THE  BANK  OF 
UTICA  9 

HILLARD. 

Practice — Evidence — Denial  of  Motion  to  Inspect 
Books  of  Bank,  or  AUow  Copies. 

The  English  practice  of  ordering  a  party  to  fur- 
nish papers,  or  allow  copies  to  be  taken,  thus  fur- 
nishing evidence  against  himself,  has  not  been 
adopted  by  the  Supreme  Court,  except  where  the 
paper  is  the  immediate  foundation  of  the  action ; 
and  in  a  few  other  cases  depending  on  peculiar  cir- 
cumstances. 

Motion  to  inspect  the  books  of  a  bank,  or  compel 
them  to  allow  copies  to  be  taken,  denied. 

Citation— 19  Johns.,  286, 289. 

MR.  J.  A.  SPENCER,  for  the  defendant, 
moved  for  a  rule  upon  the  plaintiffs,  that 
they  furnish  to  the  defendant's  attorney,  copies 
of  certain  entries  made  in  their  books,  relating 
to  the  note  which  they  had  declared  on  In  this 
<»usc.  or  allow  some  proper  person,  to  inspect 
and  take  copies  of  their  books. 


He  cited  Clifford?.  Taylor,  1  Taunt.,  167: 
Ooldschmidt  v.  Marryat,  1  Campb.,  561,  562  ; 
Potts  v.  Adair.  1  Anst. ,  259,  and  Gabbit  v.  Cav- 
endish, 2  Anst.,  547. 

Mr.  S.  Beardsley,  contra.  This  is  not  a  mo- 
tion by  corporators,  who  have  an  interest  in 
the  books  sought  to  be  inspected,  but  by  a 
mere  stranger,  who  has  no  right  to  look  into 
the  private  account  books  of  his  adversary. 
There  is  no  difference,  in  this  respect,  between 
a  corporation  and  a  private  person.  When  the 
writing,  sought  to  be  examined,  does  not  con- 
stitute the  immediate  foundation  of  the  action 
or  defense,  the  court  will  not  order  an  inspec- 
tion, or  a  copy  to  be  delivered,  except  in  cases 
where  forgery  is  alleged,  or  in  actions  on  poli- 
cies of  insurance. 

Curia.  It  seems  by  one  of  the  cases  cited  in 
support  of  this  motion,  that  the  English  courts 
go  great  lengths  in  granting  the  description  of 
order  applied  for.  It  is  granted  by  a  judge  at 
chambers,  and  the  party  is  compelled  to  fur- 
nish evidence  to  the  full  extent  of  what  he 
would  be  bound  to  do  on  a  bill  of  discovery. 
This  practice  is  of  recent  origin  in  England. 
It  has  not  been  adopted  by  this  court  ;  and  we 
have  often  declined  to  follow  it,  on  motion  to 
compel  the  party  to  furnish  evidence  in  this 
way  against  himself,  except  in  certain  cases  ; 
as  where  the  instrument  to  be  inspected  or 
copied,  is  the  immediate  foundation  of  the  ac- 
tion ;  and  in  a  few  other  cases,  depending  on 
peculiar  circumstances.  Willis  v.  Bailey,  19 
Johns.,  268,  269. 

*We  see  no  reason,  in  the  instance  be-[*63 
fore  us,  for  going  farther. 

Motion  denied. (a) 


Cited  in— 25  How.  Pr.,  528 ;  1  Rob.,  I 
139. 


i:12Leg.Obs., 


(a)  Vide  5  Cow.,  419,  S.  C.,  and  Clark  v.  Spencer, 
ante,  59. 


OSHIEL 

v. 

DE  GRAW,    Impleaded   with   ROGERS   and 
ROGERS. 

Fnsufficient  Service  of  Paper  on  Attorney — Stay 
of  Proceedings. 

Service  of  a  paper  on  an  attorney,  in  the  city  of  N. 
Y  ,  by  affixing  it  on  the  door  of  the  office,  no  one 
being  at  the  office,  and  the  door  locked,  before  9  A. 
M.,  is  not  good  service. 

Service  of  papers  at  the  office  of  an  attorney,  in 
the  City  of  N.  Y ..  should  be  within  office  hours, 
which  do  not  commence  before  9  A.  M. 

Proceedings  ordered  to  be  stayed,  in  an  action 
against  the  surety  in  a  bond  given  on  appeal  from  a 
Justice's  court,  on  his  paying  the  amount  of  the 
penalty  into  court,  with  costs. 

COVENANT,  on  a  bond  given  by  De  Graw, 
\J  as  surety,  under  the  Statute  authorizing  an 
appeal  from  a  justice's  court,  conditioned  to 
prosecute  the  appeal,  &c. 

Mr.  Jos.  Edwards,  for  the  defendant,  moved 
to  set  aside  a  default  for  not  pleading  ;  and 
that,  on  the  defendant's  paying  the  pc.wlty  of 
the  bond,  which  was  $100,  with  costs,  into 
court,  all  further  proceedings  be  stayed,  &c. 

Mr.  W.  Mulock,  contra. 

The  facts  are  stated  by  the  court. 
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Curia.  The  motion  to  set  aside  the  default 
must  be  granted,  if  the  service  of  an  order  to 
stay  proceedings  on  the  plaintiff's  attorney  was 
regularly  made  before  the  default  was  entered. 
The  service  was  between  7  and  8  A.  M.,  by  af- 
fixing the  paper  on  the  office  door,  in  the  City 
of  NT  Y.,  no  one  being  within.  The  default 
was  entered  after  9  A.  M.  of  the  same  day,  by 
the  plaintiff's  attorney,  on  his  way  to  the 
office,  without  his  knowing  anything  of  the 
order.  His  office  was  in  Pine  St.  and  his  res- 
idence in  Spring  St. ;  both  facts  being  known 
to  the  defendant's  attorney. 

In  serving  a  paper,  everything  should  be 
done,  which  ordinary  diligence  requires,  to 
bring  a  knowledge  of  it  home  to  the  attorney 
in  proper  season.  The  service  here  was  at  an 
hour  of  the  morning  before  the  offices  are 
usually  open  in  N.  Y.,  with  a  knowledge  that 
the  attorney  resided  in  the  same  city,  and 
64*]  after  the  expiration  of  a  previous  *order 
enlarging  the  time  to  plead.  On  finding  the  at- 
torney and  his  clerk  both  absent  from  the 
office,  which  was  naturally  to  have  been  ex- 
pected, the  obvious  course  was  to  search  for 
him  at  his  residence.  Allowing  this  very  loose 
manner  of  service,  is  certainly  calculated  to 
entrap  the  opposite  attorney,  though  he  may 
proceed  with  the  greatest  caution.  No  case  has 
gone  so  far,  where  it  appears,  as  it  does  here, 
that  the  paper  was  not  actually  received.  Serv- 
ices at  the  office,  -in  the  City  of  N.  Y.,  should 
be  within  office  hours,  which  do  not  commence 
before  9  A.  M.  There  is  no  affidavit  of  merits  ; 
though,  it  seems,  an  important  question  of  law 
exists  as  to  the  amount  which  the  plaintiff 
claims  against  the  defendant. 

"We  think  the  service  was  irregular. 

Still  there  can  be  no  objection  to  the  other 
branch  of  the  defendant's  motion,  if  this  be  a 
case  in  which  the  plaintiff  is  plainly  entitled  to 
no  more  than  the  penalty  of  the  bond.  The 
amount  of  the  penalty,  with  the  costs,  have 
been  tendered  to  his  attorney.  Money  has  been 
paid  into  court  after  a  verdict  in  slander,  with 
a  view  to  save  further  costs.  Hatfield  v.  Bald- 
win, 1  Johns.,  506.  And  staying  proceedings  in 
an  action  on  a  bond  for  the  performance  of 
covenants,  and  the  .like,  on  payment  of  the 
penalty  and  costs,  is  a  very  usual  exercise  of 
power.  (1  Dunl.  Pr.,  338,  and  the  cases  there 
cited.)  It  is  now  well  settled  by  a  series  of  de- 
cisions, that  a  surety  is  never  liable  on  a  bond 
beyond  the  penalty.  Clark  v.  Bunli,  3  Cow. , 
151  ;  Fairlie  v.  Lawson,  5  Id.,  424.  And  there 
can  be  no  objection,  therefore,  on  the  ground 
that  the  sum  is  unliquidated,  where  the  prop- 
osition is  to  pay  to  that  extent.  This  being  the 
undoubted  rule,  as  to  bonds  in  the  course  of 
private  business,  is  the  case  of  a  bond,  given 
by  a  surety  pursuant  to  a  statute,  an  excep- 
tion ?  Fairlie  v.  IMWSOH  presents  such  a  case, 
but  the  point  was  not  raised.  Why  is  the  pen- 
alty limited  by  the  statute,  unless  for  the  pro- 
tection of  the  sureties  ? 

We  are  not  aware  that  statute  sureties,  such 
as  bail  to  the  sheriff,  bail  in  error,  &c.,  who 
65*]  give  a  bond  or  recognizance  *with  a  pen- 
alty, have  ever  been  holden  liable  beyond  that 
penalty.  And  in  Hefford  v.  Alger,  1  Taunt., 
218,  the  CT.  P.  held  the  two  sureties  in  a  replev- 
in bond,  together  liable  only  for  the  penalty 
and  costs. 
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True,  on  appeal,  the  security  may,  in  this 
view,  be  many  times  very  inadequate.  Being 
regulated  by  the  amount  of  the  judgment  be- 
low, it  may  sometimes  be  merely  nominal.  But 
this  evil  can  be  remedied  by  the  Legislature 
only. 

The  appellee  must  look  to  the  party,  for  all 
beyond  the  penalty. 

This  branch  of  the  motion  is,  therefore, 
granted. 

Rule  accordingly. 


SHARP  AND  TUTTLE  c.  CASWELL. 

Practice — Second  Execution  on  Ground  of  Escape 
— Sci.  fa.  the  Proper  Remedy. 

It  seems  that  a  second  execution,  cannot  be  issued 
within  the  Statute,  1 R.  L.,  426,  sec.  24,  on  the  ground 
that  the  defendant  has  escaped,  unless  the  escape 
continue,  till  the  time  of  its  issuing. 

The  escape  must  be  such  as  will  charge  the  sheriff. 

At  any  rate,  on  so  grave  a  question,  the  plaintiff 
should  proceed  by  set.  fa. 

Citations— 1  Johns.,  506 ;  1  Dunl.  Pr.,  338 ;  3  Cow., 
151 ;  5  Cow.,  424;  1  Taunt.,  218. 

MR.  L.  FORD,  for  the  defendant,  moved  to 
set  aside  the  testatum  fieri  facias,  issued  in 
this  cause  against  the  defendant,  for  irregular- 
ity. 

He  read  an  affidavit,  showing  that  a  judg- 
ment was  perfected  in  favor  of  the  plaintiffs 
against  the  defendant,  for  $442.96,  in  Oct., 
1817.  That  soon  afterwards,  a  testatum  capin* 
ad  satisfaciendum  was  issued  on  the  judgment, 
upon  which  the  defendant  was  imprisoned  in 
the  common  jail  of  Herkimer  Co.;  and  having 
procured  bail  for  the  jail  liberties,  had  contiiT- 
ued  a  prisoner  upon  the  liberties  from  that  time 
to  the  present,  upon  the  ca.  sa.  That  Feb.  3 
last  a  testatum  fieri  facias  was  issued  upon  the 
judgment,  and  placed  in  the  hands  of  the  pres- 
ent Sheriff  of  Herkimer,  by  virtue  whereof,  he 
had  levied  on  a  large  amount  of  personal  prop- 
erty owned  by  the  defendant. 

Mr.  M.  Hoffman,  contra,  read  various  affida- 
vits, showing  that  the  defendant  had  made 
frequent  escapes  from  the  liberties  since  he 
was  committed,  and  before  the  issuing  of  the 
ft.  fa.;  and  claimed  that  it  issued  properly 
within  *the  Statute,  1  R.  L.,426,  sec.  24,  [*66 
which  provides,  "that  if  any  person  who  shall 
be  taken  on  any  execution,  or  committed 
thereon  to  any  prison,  shall  escape  by  any 
ways  or  means  howsoever,  the  creditor,  at 
whose  suit  such  prisoner  was  taken  or  charged 
in  execution,  may  retake  such  prisoner  by  any 
new  capias  ad  satisfaciendum,  or  sue  forth  any 
other  kind  of  execution  on  the  judgment,  as 
if  the  body  of  such  prisoner  had  never  been 
taken  in  execution." 

But  it  appeared  that  these  escapes  were 
principally  on  Sunday,  and  that  when  the  fi. 
fa.  issued,  the  defendant  had  returned,  and  was 
within  the  jail  liberties. 

Mr.  Ford  insisted  that  the  statute  did  not  ap- 
ply to  a  temporary  escape,  from  which  the 
prisoner  has  returned  and  is  in  custody  at  the 
time  of  the  second  execution.  The  escape  in- 
tended is  a  permanent  one — such  an  escape  as 
will  work  a  forfeiture  of  the  jail  bond. 

Mr.  M.  Hoffman,  contra.  Departing  from 
the  jail  on  Sunday  was  an  escape.  This  was 
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held,  in  Tittman'v.  Lansing,  4  Johns. ,  45.  Jan- 
sen  v.  Hilton,  10  Johns.,  549,  supports  the  same 
position.  The  escape  being  on  Sunday,  goes 
only  to  the  remedy.  Process  cannot  be  served 
if  there  be  a  return  before  the  day  closes.  (1  R. 
L. ,  163,  sec.  5.)  Formerly  even  this  was  other- 
wise. (Com.  Dig.  t.  B.,  3.)  Every  going  at 
large  is  an  escape,  unless  it  be  on  habeas  cm-pus 
or  rule  of  court.  (1  R.  L.,  426,  sec.  21.)  The 
condition  of  the  limit  bond  is,  that  the  person 
arrested  on  the  ca.  sa.  shall  remain  a  true  and 
faithful  prisoner,  and  shall  not,  at  any  time, 
&c. ,  escape.  The  recaption  or  return  is  matter 
of  defense  to  an  action  ;  Id.,  and  3  Salk.,  150, 
case  5  ;  and  it  must  be  pleaded.  (1  R.  L.,  426, 
sec.  23.) 

If  this  be  an  escape,  the  condition  arises 
within  the  statute,  upon  which  a  second  ex- 
ecution may  be  issued.  This  was  held  in  the 
late  case  of  Mumford  v.  Armstrong,  4  Cow., 
553. 

67*]  *The  statute  upon  which  we  issued  the 
second  execution  is  remedial  of  a  defect  in  the 
common  law,  which  considered  the  body  a  sat- 
isfaction. It  should,  therefore,  be  construed 
liberally  in  favor  of  the  plaintiff's  right. 

It  has  never  been  held  necessary  to  issue  a  sti. 
fa.  or  resort  to  a  motion  in  such  a  case.  The 
execution  may  go  of  course. 

By  issuing  the  second  execution,  we  elect  to 
pursue  the  property  and  discharge  the  body. 
But  if  otherwise,  there  can  be  no  objection  to 
this  course.  In  Jackson  v.  Bartlett.  8  Johns., 
361,  the  fl.  fa.  and  an  action  for  the  escape, 
were  both  held  to  be  consistent  remedies,  and 
that  they  might  both  be  pursued  at  the  same 
time. 

At  any  rate,  a  motion  is  not  the  proper  course 
for  relief.  If  we  have  proceeded  irregularly, 
let  the  defendant  bring  his  action  against  us. 

Mr.  J.  Platt,  in  reply.  This  motion  goes  the 
length  of  saying,  that  thougn  we  had  escaped 
but  for  a  moment,  just  after  our  first  imprison- 
ment, the  plaintiffs  may  lie  by  for  years,  ac- 
quiesce in  our  imprisonment,  and  then  pursue 
us  by  a  fl.  fa.  The  escape  complained  of  is  the 
mere  going  off  and  returning  to  the  limits  on 
Sunday,  before  any  suit  brought  or  execution 
issued.  Thif  is  certainly  very  bold  and  novel 
practice.  Such  a  case  was  never  before  heard 
of,  though  the  statute  is  a  very  ancient  one, 
and  has  existed  for  a  long  time  m  England.  In 
Mumford  v.  Armstrong,  4  Cow.,  553,  there  was 
no  pretense  of  a  return.  At  common  law,  an 
imprisonment  and  escape  were  a  satisfaction  ; 
but  the  sheriff  may  be  insolvent,  and  hence  this 
remedy  of  a  second  execution  was  provided.  It 
comes  in  the  place  of  such  an  escape  as  will 
make  the  sheriff  liable.  An  escape  and  return 
on  Sunday,  therefore,  or  on  any  other  day  be- 
fore suit  brought,  is  not  within  the  Act.  An 
execution  can  go  only  where  an  action  will  lie 
against  the  sheriff.  It  must  be  issued  before 
the  escape  is  purged.  An  escape  works  noin- 
lury  to  any  one.  if  there  be  a  return  before  it 
is  availed  of.  The  words  relied  on,  "if  he  shall 
at  any  time  escape,"  must  be  taken  subject  to 
68*|  *this  qualification.  All  the  statutes  de- 
claring the  effect  of  an  escape,  must  be  taken 
in  the  same  way. 

But,  at  any  fate,  on  a  grave  question  of  this 
kind,  the  plaintiff  should  be  put  to  his  *ci.  fa 
or  motion,  before  he  is  permitted  to  take  a  sec- 
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ond  execution.  The  former  should  be  pre- 
ferred, because  it  will  enable  the  party  to  pursue 
fully  what  he  conceives  to  be  his  right,  should 
the  opinion  of  this  court  be  against  him.  To 
turn  us  round  to  an  action  would  be  no  remedy, 
for  the  process  will  protect  the  sheriff  and  the 
party,  if  suffered  to  stand. 

Curia.  We  are  inclined  to  think  the  true 
construction  of  the  statute  is  as  contended  for 
by  the  counsel  for  the  defendant — that  this 
remedy  by  a  second  execution  cannot  be  taken, 
except  is  a  case  where  the  sheriff  might  be 
charged  for  the  escape  ;  and  that,  at  any  rate, 
it  must  be  issued  before  the  escape  is  purged 
by  the  return.  This  construction  is  strength- 
ened by  the  phraseology  of  the  statute  in  rela- 
tion to  a  second  ca.  sa.  It  is,  that  the  plaintiff 
may  retake  the  defendant  by  a  new  ca.  sa. ,  or 
sue  forth  any  other  kind  of  execution.  Now, 
how  can  he  retake  the  defendant  when  he  has 
already  returned  into  custody  and  remains 
there  ?  This  can  only  be  where  there  is  a  con- 
tinued escape,  and  we  think  a  remedy  by  any 
kind  of  execution  must  depend  on  the  same 
condition.  There  is  nothing  in  the  statute  mak- 
ing a  distinction,  and  giving  a  fi.  fa.  where  a 
second  ca.  sa.  would  not  lie. 

We  do  not  mean,  however,  to  be  understood 
as  finally  determining  the  question.  The  party 
may  still  go  to  his  sci.  fa.,  if  he  chooses  ;  and 
we  do  mean  to  say,  that  on  a  question  so  im- 
portant that  is  the  proper  course. 

The  motion  must  be  granted,  without  costs. 

Rule  accordingly. 

WOODWOKTH,  /.,  was  absent. 
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Practice—  Appeal  from  judgment  of  Justice—  Costs 
to  be  Paid. 

To  entitle  a  party  to  appeal  from  the  decision  of 
a  justice  under  the  Fifty  Dollar  Act,  he  must  pay, 
not  only  the  75  cents  for  making'  and  filing  the  re- 
turn, but  the  costs  to  the  justice.  Paying:  the  75 
cents  to  the  justice,  and  the  costs  to  the  opposite 
party,  will  not  satisfy  the  words  of  the  Act,  which 
are  to  be  taken  strictly  against  the  party  seeking  to 
appeal. 

Citation— Act,  sess.  47,  ch.  238,  sec.  36,  p.  295. 

TUDGMENT  was  recovered  against  Stephens 
*J     by  Phillips,  before  a  justice  of  Onondaga, 
and  execution  issued,  upon  which  Stephens, 
being  imprisoned,  paid  the  judgment  to  the 
plaintiff    and    took  his  receipt.      Being  dis- 
charged, he  attempted  to  appeal  to  the  Onon- 
daga C.  P.,  and  paid  75  cents  to  the  justice, 
but  did  not  pay  him  the  costs  of  the  suit,  sup- 
posing that  the  payment  to  the  plaintiff  was 
the  same  thing.  The  justice  making  no  return, 
i  the  C.  P.  granted  a  rule  that  he  return,  or  show 
!  cause,  &c.,  which  they  afterwards  discharged, 
I  on  the  ground  that  the  costs  were  not  paid  to 
I  the  justice. 

A  motion  was  now  made  for  a  mandamu* 
commanding  the  C.  P.  to  proceed,  and  compel 
a  return. 

Mr.  O.  Laiorenct  for  the  motion. 
It  was  not  opposed  ;  but, 

Per  Curifim.  The  Act  is  very  strictly  con- 
strued. To  entitle  the  party  to  appeal,  he  must 
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follow  up  the  requisites  prescribed  to  him  with 
great  exactness.  Such  appears  to  have  been 
the  intention  of  the  Legislature,  and  with  this 
accords  the  current  of  decision.  The  Statute, 
sess.  47,  ch.  238,  sec.  36,  p.  295,  is,  that  the 
party  appealing  shall  pay  to  the  justice  the 
costs  of  the  suit,  and  also  the  sum  of  75  cents 
for  making  and  filing  the  return.  The  words 
have  not  been  complied  with.  The  75  cents, 
but  not  the  costs,  were  paid  to  the  justice.  The 
motion  must  be  denied. 

Motion  denied. 

Cited  in— 1  Wend.,  382 ;  18  Hun,  483 ;  10  Minn.,  223- 
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*BALL 

v. 

THE     PRESIDENT,    DIRECTORS    AND 
COMPANY  OF  THE  BANK  OP  UTICA. 

Pleading —  Variance. 

A  declaration  will  not  be  set  aside  on  the  ground 
that,  it  varies  from  the  original  writ,  though  that 
original,  be  a  special  one. 

Citations— 1  Chit.  PI.,  246, 249 ;  1  Saund.,  318  a,  n.  3 ; 
6  T.  K..  363. 

MR.  G.  C.  BRONSON  moved  to  set  aside  the 
amended  declaration,  on  the  ground  of 
variance  from  the  special  original.  The  writ 
was  in  assumpsil,  and  had  four  counts  on  special 
agreement.  The  first  declaration  followed  the 
writ ;  but  the  plaintiff  amended  of  course, 
omitting  all  the  special  counts  of  the  writ,  and 
inserting  the  general  ones  in  assumpsit. 

Mr.  D.  B.  Noxon,  contra,  relied  on  1  Saund. , 
318  a,  note  3,  and  the  cases  there  cited  ;  with 
what  this  court  said  in  Rogers  v.  Rogers,  4 
Johns.,  485,  and  the  cases  there  cited. 

Mr.  Branson,  in  reply,  said  these  authorities 
sanctioned  the  variance  only  in  cases  of  general 
originals;  as  the  original  quare  dausum  fregit, 
which  is  used  in  the  English  C..P. 

Curia.  This  does  not  appear  to  be  the  dis- 
tinction. In  general,  now,  variance  from  the 
original  cannot  be  pleaded  in  abatement, 
whether  the  original  be  general  or  special. 
There  is  hardly  an  exception  to  this  rule.  Even 
on  error  for  the  variance,  this  court  will  suffer 
the  plaintiff  to  amend  the  original,  so  as  to 
conform  to  the  declaration  ;  and  that  may  be 
done  at  any  time  in  this  case,  provided  it  be- 
comes necessary.  (1  Chit.  PI.,  246,  249.) 

Then  the  defendant  shall  not  be  permitted 
to  do  that  by  motion  to  set  aside  the  proceed- 
ings, which  he  oould  not  do  in  any  other  way. 
We  will  not  look  into  the  original  to  sustain 
such  a  motion.  (1  Saund.,  318  a,  note  3.) 

Spaulding  v.  Mure,  6  T.  R. ,  363,  is  in  point. 
That  was  a  special  original  with  four  counts 
in  assumpsit,  two  against  the  defendants  as 
surviving  partners  ;  the  others  in  their  own 
right.  They  having  given  bail,  the  plaintiff  de- 
clared against  them  in  their  own  right  only. 
71*]  The  court  agreed  *that  this  was  a  vari- 
ance in  substance ;  and  they  discharged  the 
bail.  But  they  refused  to  set  aside  the  decla- 
ration. 

Motion  denied. 

Cited  in-17  Wend.,  442 ;  22  Wis.,  254. 
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FORD  v.  CRANE  AND  CANFIELD,  Execu- 
tors of  WARING. 

Plea  by   Executors — Omission  of  Plaintiff  to 
Reply. 

Where  the  defendants,  being  executors,  pleaded 
the  general  issue,  with  an  outstanding  judgment, 
and  plene  administravitprceter;  and  ruled  the  plaint- 
iff to  reply  to  the  last  plea,  which  he  omitted ;  held, 
that  the.  only  effect  of  the  default  would  be,  judg- 
ment for  the  defendant,  with  the  costs  on  that 
branch  of  the  defense  founded  on  the  special  plea ; 
but  the  plaintiff  might  still  go  to  trial  on  the  issue ; 
and  if  he  succeeded,  take  his  judgment  quandn  ac- 
ciderint;  and  the  judgment  could  not  be  perfected 
for  the  defendant  till  the  issue  was  disposed  of. 

Citations— 2  Saund.,  226 ;  19  Johns.,  266. 

MOTION  to  set  aside  the  non  pros,  of  the 
plaintiff,  for  not  replying,  with  all  sub- 
sequent proceedings. 

The  action  was  assumpsit  against  the  defend- 
ants as  executors.  They  pleaded  :  1st,  non  as- 
sumpsit;  and  2d,  an  outstanding  judgment 
and  plene  administravit  prater.  The  defend- 
ants ruled  the  plaintiff  to  reply  to  the  last  plea; 
which  not  being  done  within  the  20  days,  they 
entered  the  plaintiff's  default ;  and  were  now 
proceeding  on  a  rule  for  judgment  of  nonpros. 
to  perfect  a  judgment,  with  costs  against  the 
plaintiff. 

It  was  conceded  that  the  default  was  regu- 
lar ;  and  the  only  question  was,  what  judg- 
ment should  follow. 

For  the  plaintiff,  it  was  insisted  that  it  should 
be  the  same  as  if  he  had  replied,  admitting  the 
plea,  and  praying  judgment  quando,  &c. 

Mr.  L.  Ford,  for  the  plaintiff,  cited  2  Saund., 
226. 

Mr.  J.  Bulterjield,  contra. 

Curia.  There  is  no  doubt  of  the  plaintiff's 
right  so  to  reply,  and  take  judgment  of  assets 
infuturo.  This  fe  all  which  is  proved  by  Noel 
v.  Nelson,  cited  for  the  plaintiff  from  2  Saund., 
226.  But  he  might  also  have  replied  nul  tiel 
record,  or  taken  issue  on  the  question  of  assets 
prater;  and  so  have  sought  to  oust  the  defend- 
ants of  their  defense.  It  was  impossible  for 
them  to  say  which  course  the  plaintiff  would 
pursue.  If  he  had  taken  the  latter,  and  failed 
in  maintaining  his  issue  at  the  trial,  the  judg- 
ment *would  have  been  for  the  defend-  [*72 
ant,  that  he  recover  his  costs,  even  though  he 
might  have  failed  on  the  general  issue.  Oster- 
Jiout  v.  Hardenbergh,  19  Johns.,  266.  According 
to  this  case,  the  plaintiff  may  still  go  on  upon 
the  general  issue,  and  recover  his  judgment 
of  assets  quando  acciderint,  if  he  succeed  upon 
that  issue.  But  that  is  no  reason  why  the  de- 
fendants should  not  take  their  non  pros,  with 
costs.  It  does  not  finally  dispose  of  the  cause  ; 
but  it  does  dispose  of  this  particular  plea  of 
plene  administravit  prater,  the  same  as  if  it  had 
been  found  for  the  defendants  on  an  issue.  It 
carries  their  costs.  The  error  of  the  plaintiff 
lies  in  his  supposing  that  the  defendants  are 
bound  to  know  what  he  would  reply.  It  is  not 
so.  He  should  elect.  Not  doing  so,  the  de- 
fendants may  take  the  most  from  their  plea.  The 
nospros.  is  qualified  according  to  the  nature  of 
the  plea,  which,  though  true,  is  not  a  perfect 
bar  ;  and,  for  that  reason,  if  false,  will  not 
subject  the  defendants  to  judgment  de  bonis 
propriis.  (Id.) 
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But  the  judgment  for  the  defendant  cannot 
be  perfected,  till  the  other  issue  is  disposed  of. 

We  order  the  rule  for  judgment  of  non  pros. 
to  be  set  aside.  This  leaves  the  default  stand- 
ing; and  what  is  to  be  finally  done,  must  await 
the  result  upon  the  other  issue. 

Rule  accordingly. 

Cited  in— 1  Wend.,  31 ;  6  How.  Pr.,  114. 


THE  PEOPLE  «.  GEORGE  PEACOCK. 

Indictment  —  Forgery  —  Obtaining  Advance  on 
Coal  Consigned  la  Another  of  Same  Name. 

Certain  coal  being  consigned  to  P.,  of  N.  Y.,  ar- 
rived there,  and  was  claimed  by  another  of  the  name 
of  P.,  who  resided  in  the  same  city,  but  was  not  the 
true  assignee;  and  he,rknowing  this,  obtained  an  ad- 
vance of  money,  on  indorsing  the  permit  for  the  de- 
livery of  the  coal  with  his  own  proper  name.  Held, 
that  this  was  forgery,  and  not  the  merely  obtaining 
of  goods  upon  false  pretenses. 

Citation— 4  T.  R.,  28. 

THE  defendant  was  convicted  of  forgery  at 
the  last  Court  of  Oyer  and  Terminer  in 
the  City  and  County  of  N.  Y.,  and  now  stood 
committed  for  sentence,  upon  the  following 
facts : 

May  8,  1826,  the  brig  Rival  arrived  from 
New  Castle,  in  the  City  of  N.  Y.,  with  a  quan- 
tity of  coal  consigned  to  George  Peacock,  there 
7o*]  being  two  persons  *of  that  name  resid- 
ing in  different  streets  in  the  city.  The  con- 
signment was,  in  truth,  intended,  not  to  the 
prisoner,  but  the  other  person  of  the  same 
name,  and  this  was  known  to  the  prisoner. 
He,  however,  claimed  the  coal,  and  went  to 
Mr.  Masters,  the  consignee  of  the  ship,  and 
told  him  that  the  coal  belonged  to  him  (the 
prisoner).  He  then  went  to  Mr.  Pell,  said  he 
had  a  quantity  of  coal,  and  wanted  an  advance. 
Pell  made  an  advance  of  $450,  on  the  defend- 
ant signing  over  to  him  the  permit  for  the 
delivery  of  the  coal.  There  was  some  slight 
proof,  at  the  trial,  that  the  prisoner's  name 
was  George  W.  Peacock  ;  but  he  had  always 
been  known  and  called  in  the  city,  where  he 
had  been  in  trade,  by  the  name  of  George  Pea- 
cock. He  did  not  imitate  the  handwriting  of 
any  other  person  upon  the  permit,  and  did  not 
represent  himself  as  residing  at  any  particular 
place. 

On  application  of  the  prisoner's  counsel,  the 
Oyer  and  Terminer  suspended  the  sentence 
till  the  opinion  of  this  court  could  be  taken, 
whether  the  above  facts  warranted  the  verdict. 

Mr.  J.  D.  Wheeler,  for  the  prisoner.  The 
prisoner  represented  himself  to  be  the  owner 
or  consignee  of  the  coal,  and  the  person  named 
in  the  bill  of  lading,  and  indorsed  his  own 
name  in  his  own  proper  hand. 

Offenses  should  be  kept  distinct,  and  not  suf- 
fered to  run  into  each  other.  Now,  though 
this  may  be  a  fraud,  indictable  under  the  Stat- 
ute, 1  R.  L.,  410,  sec.  13,  as  an  obtaining  of 
money  upon  false  pretenses,  it  is  not  a  forgery. 
The  latter  is  defined  to  be  "  the  fraudulent 
making,  or  alteration  of  a  writing  to  the  prej- 
udice of  another  man's  right."  (4  Bl.  Com., 
247.)  The  definitions  in  the  other  books  are 
substantially  the  same  (2  Ch.  C.  L.,  1023; 
Stark.  Cr.  PI.,  449  ;  East  P.  C.,  858;  2  Leach 
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C.  L.,  898,  per  Grose,  J.)  ;  and  all  the  prece- 
dents of  indictments,  whether  at  the  common 
law,  or  on  English  or  American  statutes,  con- 
tain this  allegation  :  "did  falsely  make,  forge 
and  counterfeit,"  (2  Ch.  C.  L.,  1053.)  What 
is  falsely  forging  ?  *In  common  mean-  [*74 
ing  it  is  a  lie.  But  in  the  law  it  has  a  techni- 
cal and  confined  meaning  ;  and  if  one  make  a 
false  coin  or  writing,  it  is  a  forgery.  But  if 
one  puts  his  true  name  to  a  writing,  how  can 
that  be  called  false  ?  The  representation  that 
he  is  the  very  man  may  be  false,  but  not  so  as 
to  the  signature.  That  is  true,  and  the  aver- 
ment of  falsehood  is  not  made  out.  Counter- 
feit implies  imitation,  or  the  use  of  a  name  not 
in  existence  or  not  known,  and  in  either  case 
this  must  be  by  writing.  Bex  v.  Parkes,  2 
Leach,  775,  does  not  come  up  to  this  case. 
Parkes  wrote  the  note  and  signed  Brown's 
name,  and  Brown  was  convicted  of  passing  it 
as  the  note  of  another.  Parkes  was  found  not 
guilty.  I  admit  the  signing  of  a  fictitious  name 
is  forgery.  Hex  v.  Dunn,  1  Leach,  57  ;  Sex  v. 
Taylor,  Id.,  257  ;  Rex  v.  Taft,  Id.,  172  ;  Peo- 
ple v.  Grant,  3  C.  H.  Recorder,  143,  Mead  v. 
Young,  4  T.  R.,  28,  was  a  civil  action.  The 
court  were  not  called  on  to  determine  what 
shall  constitute  forgery,  nor  could  they  do  so 
in  that  action.  Fraud  would  vitiate  the'indors- 
ment  as  well  as  forgery,  and  there  was  a  plain 
fraud  in  the  case.  The  court  chose  to  call  it 
a  forgery,  but  it  does  not  follow  that  it  was  in- 
dictable as  such.  That,  it  is  true,  was  the  case 
of  a  man's  indorsing  his  own  name  as  payee 
of  a  bill,  representing  himself  to  be  another 
person  intended  by  the  drawer.  In  Aickles' 
case,  1  Leach,  438,  this  very  question  arose  in 
principle.  One  who  claimed  the  same  name, 
signed,  representing  himself  to  be  another  ; 
and  it  was  held  not  to  be  forgery.  This  doc- 
trine was  much  discussed  in  Putnam  v.  Sulli- 
van, 4  Mass.,  45,  by  Parsons,  Ch.  J.  One  ob- 
tained notes  indorsed  in  blank,  by  false  pre- 
tenses, and  afterwards  filled  them  up  differ- 
ently from  what  was  intended  by  the  indorser. 
Yet  this  was  held  not  to  be  forgery. 

The  offense  in  this  case  is,  in  truth,  merely 
that  of  falsely  personating  another,  for  which 
the  defendant  may  be  indicted  at  the  common 
law  ;  and  various  statutes  have  been  made  in 
England  against  personating  in  certain  cases. 
(2  Chit.  C.  L.,  1081.)  The  doubt  really  is, 
whether  the  *criine  be  false  personating,  [*75 
or  obtaining  goods  under  false  pretenses  ;  not 
whether  it  be  forgery. 

Mr.  Talcolt,  Atty-Gen.,  contra.  The  name 
of  the  defendant  was  not  literally  indorsed.  It 
appears  by  the  case  that  George  W.  Peacock 
is  convicted  of  indorsing  the  name  of  George 
Peacock,  the  name  of  another  person,  not  his 
own  name.  The  doctrine  in  Franklin  v.  TaU- 
madge,  5  Johns.,  84,  that  the  law  knows  of  but 
one  Christian  name,  and  the  omission  of  the 
middle  letter  was,  therefore,  immaterial,  is  not 
borne  out  by  the  authorities,  in  the  full  extent 
to  which  it  is  laid  down.  A  man  may  not  have 
more  than  one  name  of  baptism.  This  was  the 
ancient  rule,  and  the  case  cited  makes  a  wrong 
application  of  it.  It  does  not  follow  that  a  man 
cannot  have  two  names. 

But  if  the  defendant  has  signed  his  own 
name,  still  there  is  no  difficulty  in  the  case. 
The  circumstance  that  he  omitted  to  mention 
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a  place  of  residence,  is  only  matter  of  evidence. 
Had  he  mentioned  one,  the  falsehood  might 
have  been  clearly  made  out  from  that  circum- 
stance. But  when  he  says  directly  that  he  is 
the  owner  of  the  coal,  which  is  as  directly  con- 
tradicted, it  amounts  to  the  same  thing,  and 
there  is  no  want  of  evidence. 

In  East  C.  L.,  969,  a  corrected  account  is 
given  of  Aickles'  case,  cited  by  the  counsel  from 
Leach.  It  is  there  put  on  the  fraud  or  intent 
to  deceive,  and  holden  forgery,  by  East  ;  but, 
in  truth,  the  case  never  was  decided. 

The  credit  in  the  principal  case  was  not  given 
to  the  person,  but  to  the  permit,  which  it  was 
supposed  gave  a  legal  right  to  demand  the  coal. 
Shepherd's  case,  East  C.  L.,  967,  taken  in  con- 
nection with  the  case  of  Aicfdes,  will  show  the 
force  of  this  distinction.  If  the  credit  be  given 
to  the  paper,  it  is  beyond  doubt  a  forgery.  Bex 
v.  Parkes  was  the  same  thing  as  if  Brown  had 
himself  signed  the  note.  It  was  signed  by  the 
name  of  a  T.  Brown,  not  by  the  name  of  the 
T.  Brown.  This  was  held  to  constitute  the  of- 
fense. Mead  v.  Young,  cited  by  the  counsel 
for  the  prisoner,  involved  the  very  question  in 
dispute. 

7  6*]  *There  the  indorser  put  his  own  name, 
pretending  to  be  the  true  payee,  when  in  fact 
he  was  not ;  and  the  court  unhesitatingly  pro- 
nounced it  a  forgery.  (2  Russ  Crimes,  1416; 
East  C.  L.,  962,  966,  856,  S.  P.) 

The  Court  intimated  a  strong  inclination 
against  the  prisoner  in  the  course  of  the  argu- 
ment, relying  much  on  the  authority  of  Mead 
v.  Young ;  and  at  another  day, 

The  Chief  Justice  said  they  had  considered 
the  case,  and  were  satisfied  that  the  indictment 
for  a  forgery  was  sustainable  ;  and  they,  ac- 
cordingly, advised  the  Oyer  and  Terminer  to 
pass  sentence  upon  the  prisoner. 

Cited  in— 1  Wend.,  201 ;  15  Hun.  160;  19  Am.'Dec., 
479. 


DEMAREST  t>.  HARING. 

Slander  —  On  Motion  in  Arrest  of  Judgment, 
Words  Taken  to  Have  Been  Proved  as  Laid — 
Words  Actionable  per  se — Words  Spoken  of 
Persons  in  Particular  Catting  or  Profession 
— C harge  of  Inconstancy  Against  Clergyman 
—  Words  to  be  Given  their  Plain  and  Natural 
Import — Jury  to  Determine  Which  of  Two 
Senses  in  Cases  of  Doubt. 

In  slander,  on  a  motion  in  arrest  of  judgment,  be- 
cause the  words  are  not  actionable,  they  must  be 
taken  to  have  been  proved  as  laid,  and  with  the  in- 
tention  imputed  by  the  declaration. 

In  slander,  words  are  to  be  understood,  by  courts 
and  juries,  according  to  their  plain  and  natural  im- 
port—according to  the  ideas  they  are  calculated  to 
convey  to  those  to  whom  they  are  addressed. 

When  doubts  arise,  the  jury  are  to  decide  whether 
the  words  are  used  maliciously  and  with  a  view  to 
defame ;  this  being  a  question  of  fact,  to  be  col- 
lected from  all  the  concomitant  circumstances ;  and 
the  court  are  to  determine  whether  such  words, 
taken  in  the  malicious  sense  imputed  to  them,  can 
alone,  or  by  the  aid  of  the  circumstances,  stated 
upon  the  record,  form  the  legal  basis  of  an  action. 

Courts  and  juries  will  understand  the  words  in  the 
same  way  other  people  would. 

Words  charging  the  plaintiff  with  being  the  father 
of  a  bastard  child  by  his  sister-in-law,  of  which  she 
was  pregnant,  and  that  he  wished  the  defendant  to 


NOTE.— Slander— See  Moody  v.  Baker,  5  Cow.  351, 
note,  and  other  notes  there  cited. 
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make  away  with  it.  are  actionabl&  in  themselves,  as 
importing  a  wish  that  the  defendant  should  destroy 
the  child  as  soon  as  born.  It  imports  that  the  plaint- 
iff applied  to  him  to  commit  murder. 

To  be  actionable  in  themselves,  words  must  im- 
pute some  act  constituting  a  crime  or  misdemeanor, 
for  which  corporal  punishment  may  be  inflicted  in 
a  temporal  court. 

It  is  a  high  misdemeanor  for  one  person  to  apply 
to  another,  and  solicit  him  to  commit  murder. 

Words  not  actionable  in  themselves,  become  so, 
by  being  spoken  of  persons  in  a  particular  calling 
or  profession ;  and  semble,  in  any  lawful  employ- 
ment by  which  they  may  gain  a  livelihood. 

Words  imputing  incontinency  to  a  clergyman 
are  within  this  rule. 

Where  words  may  be  understood  in  two  different 
senses,  one  as  imputing  a  crime,  and  the  other  not, 
it  is  proper  to  submit  the  question  how  they  were 
understood,  to  the  jury. 

Semi.  That  setting  forth  the  plaintiff's  character 
in  slander,  as  that  he  is  a  clergyman ;  and  then  a 
slander  affecting  him  in  that  character,  is  sufficient, 
without  saying  the  slander  was  spoken  of  him,  in 
relation  to  that  character.  And  vide  the  cases  cited 
by  Emmet  and  Oakley,  arguendo,  last  paragraph  of 
their  argument,  S.  P. 

Citations— 3  Cow.,  239,  240;  Starkie  Tr.,  Slander, 
41.  44, 108. 107  :  7  Serg.  &  R.,  451 ;  Cro.  Eliz.,  747,  308; 
Aleyn,  63;  Comb..  253;  Str.,  946;  Hammond  Tr.  N. 
P.,  300 :  1  Binn.,  184. 

O  LANDER,  tried  at  the  N.  Y.  Circuit,  Dec. 
kJ  8,  1824,  before  Edwards,  Circuit  J. 

*The  first  count  of  the  declaration  [*77 
stated  that  the  plaintiff  was  a  minister  of  the 
gospel  of  the  Reformed  Dutch  Church,  or- 
dained and  duly  installed  as  the  clergyman  of 
the  Reformed  Dutch  Church,  at  Eakiat,  in  the 
Town  of  Hempstead,  in  the  County  of  Rock- 
land,  at  a  certain  yearly  salary.  That  he  faith- 
fully performed  his  duty  as  such.  That  the 
defendant,  wickedly  and  maliciously  intending 
to  injure  the  plaintiff  in  his  good  name,  fame, 
&c.,  and  in  order  to  disgrace  him,  and  to  cause 
it  to  be  believed  that  he  was  guilty  of  felony, 
adultery  and  lewdness,  &c.,  Aug.  8,  1823,  at, 
&c.,  spoke  and  published  certain  Dutch  words 
of  the  plaintiff,  sett  ing  them  forth,  of  the  same 
signification  and  meaning  with  these  English 
words:  "That  his  (the  defendant's)  sister 
Peggy  (Margaret  Haring  meaning)  had  been 
delivered  of  a  child  (meaning  an  illegitimate 
child) ;  and  that  the  domine  (meaning  the  plaint- 
iff) was  the  father  of  the  said  child  ;  and  that 
he  (the  plaintiff)  had  laid  it  upon  Timothy 
(meaning  one  Timothy  Secor)  to  clear  himself. 
But  he  (the  defendant)  believed  it  was  the  dom- 
ine's  (meaning  the  plaintiff),  and  that  the  dom- 
ine had  desired  him  to  make  away  with  it " 
(meaning  that  the  plaintiff  attempted  to  pro- 
cure and  induce  the  defendant,  feloniously  to 
kill  and  murder  the  child). 

The  second  count  was  substantially  the  same, 
slightly  varying  the  words. 

The  third  count  was  the  same  with  the  first, 
as  to  the  words,  except  that,  in  conclusion,  it 
charged  the  defendant  with  saying  of  the 
plaintiff,  that  he  had  desired  the  defendant  and 
his  wife  to  make  the  child  out  of  the  way  ;  im- 
puting by  innuendo  the  intent,  as  expressed  in 
the  first  count,  to  induce  the  defendant  and  his 
wife  feloniously  to  kill  and  murder  the  child. 

The  declaration  then  concluded  thus  :  "by 
means  of  the  committing  of  which  said  several 
grievances,  &c.,  the  said  plaintiff  hath  been 
and  is  greatly  injured  in  his  said  good  name, 
&c. ;  and  brought  into  public  scandal,  &c., 
amongst  all  his  neighbors ;  and  the  persons 
composing  his  *said  congregation,  &c.,  [*78 
insomuch  that  divers,  &c.,  suspected,  &c.,  the 
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said  plaintiff  to  have  been,  &c.,  a  person  guilty 
of  felony,  adultery  and  lewdness ;  and  have, 
by  reason,  &c.,  refused,  &c.,  to  have  any  trans- 
action, acquaintance  or  discourse  with  him, 
&c.  And  the  said  plaintiff  hath  been  obliged 
to  expend  great  sums  of  money,  &c.,  to  make 
manifest  his  innocence,  &c.  And  a  certain 
Samuel  Helmes  and  Henry  Van  Houten,  and 
divers  other  members  of  his  said  congregation, 
who,  before  the  speaking  and  publishing  the 
aforesaid  false  and  scandalous  words,  by  the 
said  defendant,  of  and  concerning  the  said 
plaintiff,  had  been  and  continued  members  of 
the  Reformed  Dutch  congregation,  to  wit :  at 
Kakiat,  in  the  Town  of  Hempstead,  in  the 
County  of  Rockland,  and  then  were  yearly 
subscribers  of  a  large  sum  of  money,  to  wit : 
ten  dollars  yearly,  to  the  support  and  main- 
tenance of  the  said  plaintiff  and  his  family, 
have  refrained  from  attending  divine  service 
under  the  ministry  of  the  said  plaintiff,  and 
have  withdrawn  themselves  from  his  said  con- 
gregation ;  and  have  refused  any  longer  to  pay 
their  yearly  subscriptions  aforesaid,  for  the 
support  of  the  said  plaintiff  and  his  family,  and 
still  do  refuse  ;  all  which  is  to  the  damage  of 
the  said  plaintiff,  &c. ;  and  therefore,  &c." 

Plea,  the  general  issue. 

On  the  trial,  the  plaintiff  proved  by  J.  S. 
that  the  defendant  had  spoken  of  the  plaintiff 
at  two  different  conversations,  a  set  of  words 
in  the  low  Dutch  language,  which  were  taken 
down  in  writing,  as  stated  by  the  witness,  by 
the  Reverend  C.  T.  Demarest  and  the  Reverend 
W.  Eltinge. 

The  Rev.  C.  T.  Damarest,  having  been  sworn 
as  an  interpreter,  translated  the  words  as  fol- 
lows: "There  was  confusion  by  Secor's  respect- 
ing that  child.  Witness  asked  him  whose 
child  ?  He,  defendant,  said  his  sister  Peggy's. 
He,  the  defendant,  said  the  domine  would  have 
that  I  and  my  wife  Caty  should  make  that  child 
away,  or  out  of  the  way.  (The  witness  said  the 
import  of  the  Dutch  words,  here  used,  would 
be  either  to  conceal,  hide  or  destroy  ;  and  he 
should  think,  in  connection  with  what  was  said 
79*]  *about  the  soul,  it  should  be  rendered 
destroy.)  He  (defendant)  said  he  could  not  do 
so,  as  it  had  a  soul  to  answer  for  as  well  as  I  ; 
and  he  (defendant)  said  that  the  domine  had  laid 
it  upon  Tim,  to  clear  himself;  but  he  believed 
it  was  the  domine'tt.  Defendant  said  then,  he 
(the  domine)  would  have  it  put  upon  the  stoop, 
or  on  the  street ;  but  the  defendant  would  not 
have  that.  Then  the  domine  would  bring  it 
to  the  blacks ;  but  he,  the  defendant,  would 
not  have  that  either.  The  domine  took  the 
child  away  by  force  from  its  mother,  and 
brought  it  to  bad  people  (or  persons  of  no  great 
repute),  and  the  child  had  suffered  there  till  it 
died.  He  (the  defendant)  said  something  about 
complaining  to  the  grand  jury  ;  but  he  did  not 
remember  whether  defendant  said  he  would  do 
that  or  that  it  ought  to  be  done." 

The  second  conversation  was  an  explanation 
of  the  former,  and  a  mere  expression  of  a  be- 
lief, by  the  defendant,  that  the  plaintiff  was  the 
father  of  the  child. 

Witness  (J.  S.)  further  said,  he  thought,  at 
the  time,  that  the  defendant  intended  to  be  un- 
derstood as  saying  that  the  domine  wanted  him 
and  his  wife  to  murder  the  child  ;  and  he  was 
shocked  and  scared  when  he  said  it ;  and  he 
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thought,  if  it  was  true,  the  domine  was  no 
preacher  for  him. 

The  witness  (J.  S.)  was  then  cross-examined, 
and  stated  that  the  first  conversation  was  after 
the  defendant  had  been  elected  an  elder  in  the 
church,  and  about  the  time  they  were  to  elect 
deacons  and  elders.  Before  the  conversation, 
the  domine  had  refused  to  call  off  the  defendant 
a  third  time,  which  was  necessary  to  warrant 
his  ordination.  The  conversation  was  after  the 
death  of  the  child.  The  expression,  "make  it 
away,"  or  "put  itaway,"  is  the  same  in  Dutch. 
Peggy  had  been  living  off  and  on  at  the  dom- 
ine's  a  long  time.  She  was  his  wife's  sister. 
The  plaintiff  had  told  the  witness  that  the  child 
was  born  at  Newark,  and  he  understood  the 
plaintiff  that  he  went  down  to  Newark  with 
the  girl  ;  and  that  the  plaintiff  and  defendant 
went  down  after  the  child  was  born.  At  a 
trial  *before  the  consistory,  the  plaintiff  [*8O 
acknowledged  that  he  and  Lansing  Haring  had 
agreed  to  keep  the  matter  concealed.  The 
plaintiff  said  many  plans  were  laid  between 
them,  but  the  last  was  adopted.  The  plans 
were,  that  the  child  was  to  be  laid  on  the  stoop ; 
put  on  the  street ;  put  by  blacks  ;  and  in  the 
poor-house.  All  the  plans  were  talked  of  be- 
fore the  child  was  born.  The  domine  admitted 
that  the  plan  of  going  to  Newark  was  laid  by 
him,  and  adopted  ;  and  that  the  child,  after  it 
was  born,  was  to  be  put  out,  and  the  mother 
was  to  return  home.  In  connection  Avith  the 
plan  of  the  child  going  to  the  poor-house,  the 
plaintiff  was  to  take  the  child  at  two  years  old. 

The  Rev.  W.  Eltinge,  being  sworn  as  an  in- 
terpreter on  the  part  of  the  defendant,  trans- 
lated the  words  relied  upon  by  the  plaintiff,  as 
importing  a  wish  to  induce  the  defendant  to 
kill  or  murder  the  child,  as  follows  :  '  'and  then 
the  domine  would  have  (or  willed)  that  the  child 
should  be  made  aside  (or  out  of  the  way),  the 
domine  would  have  (or  willed)  that  Haring  and 
his  wife  should  make  that  child  aside  (or  out  of 
the  way").  He  testified  that  the  meaning  of 
these  words  as  used  by  J.  S.,  and  taken  in  con- 
nection with  the  context,  was  no  other  than  to 
make  aside  ;  to  put  out  of  the  way  ;  to  secrete 
the  child  so  as  to  hide  the  shame  of  the  family; 
and  if  any  other  meaning  should  be  attached  to 
them,  it  would  be  a  forced  one  ;  an  indirect 
meaning  ;  but  the  meaning  is  the  same  as  the 
English  words  "putoutof  the  way, "or  "make 
away  with  ;"  and  must  depend"  on  circum- 
stances. And  the  witness  gave  several  illus- 
trations of  the  meaning  when  applied  to  differ- 
ent circumstances. 

The  plaintiff  then  proved  two  other  conver- 
sations with  two  different  witnesses,  the  words 
of  whicli  were  the  same,  as  to  making  away 
with  the  child,  as  stated  by  the  first  witness; 
and  one  of  the  last  two  witnesses  understood  it 
to  mean  the  same  as  the  first. 

To  prove  the  special  damages,  the  plaintiff 
then  called  J.  A.  Johnson,  and  asked  him 
whether  divers  persons  had  nut  left  the  con- 
gregation in  consequence  of  the  reports  against 
the  plaintiff's  character. 

*To  this  question  the  defendant's  conn-  [*8 1 
sel  objected :  1.  Because  the  plaintiff  had  not 
supported  the  averments  in  his  declaration, that 
he  was  a  clergyman,  established,  «fec.,  over  the 
church,  as  alleged  ;  and  had  not  made  title  to 
any  income  from  that  society;  and  2.  That  he 
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was  confined  in  his  proof  to  the  damages  spe- 
cifically laid  ;  and  could  not  introduce  proof, 
in  support  of  the  allegation,  that  divers  other 
persons  had  refused  to  pay. 

The  judge  decided  that  the  plaintiff  had 
proved  enough  as  to  his  special  character,  to 
warrant  the  proof,  and  that  it  was  admissible 
under  the  allegation  in  the  declaration  ;  and 
the  counsel  for  the  defendant  excepted. 

The  plaintiff  then  proved  that  he  was  duly 
licensed  and  ordained.  His  license  was  pro- 
duced and  read.  He  also  proved  his  call  from 
the  church  of  West  New  Hampstead  and  Ram- 
apo,  an  incorporated  religious  society,  dated 
Nov.  16,  1808,  at  a  certain  salary  and  privi- 
leges ;  which  call  was  accepted,  and  he  regu- 
larly installed,  pursuant  to  the  call. 

Johnson  was  again  called,  but  did  not  state 
any  special  damage. 

The  plaintiff,  however,  rested  ;  and, 

The  defendant's  counsel  insisted  that  the 
plaintiff  should  be  called,  inasmuch  as  no  spe- 
cial damages  had  been  proved,  and  the  words 
were  not  actionable  in  themselves. 

The  plaintiff's  counsel  insisted  that  the  words 
were  actionable  in  themselves,  even  if  spoken 
of  an  ordinary  person  ;  and  especially  so,  when 
spoken  of  a  clergyman  as  such. 

The  judge  decided  that  the  words  imputing 
a  want  of  chastity,  or  charging  him  with  com- 
mitting fornication,  were  not  actionable,  per  se; 

That  there  was  no  evidence  of  special  dam- 
age ; 

But  that  the  charge,  made  by  the  defendant, 
that  the  plaintiff  desired  him  "to  make  away 
with  the  child,"  or  "make  the  child  away,"  or 
"make  the  child  out  of  the  way,"  if  made  in 
the  sense  charged  in  the  declaration,  were  ac- 
tionable in  themselves  ;  that  the  sense  or  mean- 
ing in  which  those  words  were  used  by  the  de- 
82*]  fend  ant,  was  proper  *matter  to  be  sub- 
mitted to  the  jury  ;  and  that  there  was  suffi- 
cient evidence  to  carry  the  cause  to  the  jury 
upon  this  point.  That  whether  the  innuendoes 
were  well  laid,  was  matter  appearing  upon  the 
face  of  the  record  ;  and  it  was  not  competent 
for  him  to  pass  upon  it.  But  there  was  suf- 
ficient evidence  of  their  truth  to  carry  the  cause 
to  the  jury,  upon  that  point  also. 

He,  therefore,  refused  to  nonsuit  the  plaintiff; 
and  the  defendant's  counsel  excepted. 

Verdict  for  the  plaintiff. 

Mr.  E.  Williams,  for  the  defendant,  now 
moved  in  arrest  of  judgment,  or  for  a  new  trial 
on  the  bill  of  exceptions. 

In  arrest,  he  took  the  following  grounds  : 

1.  That  the  words  laid  are  not  actionable  in 
themselves. 

2.  They  are  not  alleged  to  have  been  spoken 
of  the  plaintiff,  in  relation  to  his  profession, 
trade  or  calling. 

3.  The  innuendoes  are  not  justified  by  the 
words  as  laid. 

4.  The  first  and  second  counts  contain  no  al- 
legation of  special  damages  ;  and  the  verdict 
being  general,  the  judgment  must  be  arrested. 

He  observed  that  the  words  could  not  be  en- 
larged by  the  innuendo  (1  Saund.,  343,  note  4; 
8  Johns.,  109  ;  Stark.  Slander,  302,  Am.  ed.;  1 
Chit.  PI.,  383),  and  there  is  no  colloquium,  nor 
any  averment  that  a  child  had  been  born,  or 
murdered  or  killed  ;  or  that  there  had  been  any 
attempt  to  kill  a  child.  The  illegitimacy  of  the 
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child  is  not  averred  ;  nor  whether  the  girl  was- 
married  or  single.  The  words,  "that  the  dom- 
ine  had  desired  the  defendant  to  make  away 
with  the  child,"  are,  without  any  authority, 
made  by  the  innuendo  an  attempt  to  procure 
the  defendant  to  murder  it.  The  defects  should 
have  been  supplied  by  proper  averments. 
(Stark.  Slander,  Am.  ed.,  302,  304.) 

In  support  of  the  motion  for  a  new  trial,  he- 
made  these  points  : 

1.  The  words  in  the  declaration  are  not  proved. 

2.  The  averment  that  the  plaintiff  was  in- 
stalled the  clergyman  of  the  congregation  at 
Kakiat,  was  not  supported  by  the  proof  ;  and 
the  evidence  of  damage,  in  that  character  and. 
*office,  was  improperly  admitted.     Her-  [*8S 
rick  v.  Lapham.  10  Johns.,  281. 

3.  The  words  proved,  are  not  actionable  in 
themselves,  taken  in  their  ordinary  accepta- 
tion, as  they  must  be.    (9  East,  93.) 

4.  The  innuendoes  are  not  justified  by  the- 
words  laid  or  proved  ;  and  the  point,  whether 
they  were  proved,  should  not  have  been  sub- 
mitted to  the  jury. 

He  observed  that  instead  of  one,  the  plaint- 
iff is  proved  to  have  been  the  settled  minister 
of  two  churches — neither  of  them,  the  church 
stated  in  the  declaration.  And  though  he  failed 
as  to  special  damages,  he  had  the  full  benefit 
of  this  evidence,  with  the  jury.  It  varied  from* 
the  declaration,  which  avers  a  settlement  over 
one  church  only,  naming  it. 

Then  it  comes  to  this  :  does  the  slander  im- 
port a  crime  punishable  as  a  felony?  It  charges- 
a  mere  wish  to  destroy  the  unborn  infant,  or  a 
desire  that  it  should  be  destroyed  ;  certainly 
nothing  beyond  this.  No  overt  act  is  charged. 
(Stark.  Slander,  Am.  ed.,  89.)  A  mere  wish, 
to  commit  a  felony  will  not  sustain  an  indict- 
ment ;  nor  would  a  request.  (Stark.  Slander,. 
Am.  ed.,  89,  21,122,  23,  66,  67.) 

It  cannot  be  pretended  that  the  words  as  laid, 
imported  anything  more  than  a  wish  to  hide  or 
secrete  the  child.  The  words,  according  to  the 
construction  of  them,  proved,  or  sought  to  be 
proved  at  the  trial,  imported  a  wish  to  kill  or 
murder.  This  was  one  variance. 

If  there  are  any  material  words  proved,  in- 
order  to  make  out  the  charge,  beyond  wh'at. 
the  declaration  contains,  this  is  a  variance. 
The  declaration  should  have  stated  them  by 
way  of  colloquium  or  otherwise.  (Stark.  Slan- 
der, Am.  ed.,  302,  304.)  If  the  words,  "  the- 
child  has  a  soul  to  gain  or  lose,"  be  material  to- 
make  out  the  sense  contended  for,  they  should 
have  been  stated. 

Messrs.  T.  J.  Oakley  and  T.  A.  Emmet,  con- 
tra, made  the  following  points. 

*1.  The  words  laid  are  actionable  in  [*84 
themselves.  After  verdict,  they  must  be  taken; 
to  have  been  spoken  in  the  sense  alleged  in  the 
declaration. 

2.  They  are  actionable  on  account  of  the  pro- 
fessional character  of  the  plaintiff. 

3.  They  are  actionable  on  the  ground  of  the 
special  damage  alleged,  which,  on  the  motion, 
in  arrest,  must  be  taken  to  have  been  proved. 
Harley  v.  Herring,  8  T.  R.,  130 ;    Stark.  Slan- 
der, Lond.  ed.,  191. 

4.  The  innuendoes  laid  cannot  vitiate.  They 
may  be  rejected  as  surplusage,  if  not  necessary 
to  support  the  action.     Smith  v.  Cooker,  Cro.. 
Car.,  512;  Lindseyv.  Smith,  7  Johns.,  359. 
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They  insisted  that  the  allegation  of  special 

damage  must  be  taken  to  apply  to  all  the 

"  counts.     It  does  so  in  terms,  though  it  comes 

in  at  the  conclusion.     It  was  not  necessary  to 

repeat  it  at  the  close  of  each  count. 

When  words  are  equivocal  in  themselves,  an 
innuendo  is  proper  to  fix  the  criminal  meaning. 
Wilnerv.  Hold,  Cro.  Car.,  489  ;  Stark.  Slander, 
339,  341.  The  words,  "to  make  away,"  are 
of  that  character,  and  may  be  thus  explained. 
They  are  not  necessarily  innocent  on  their  face. 
They  are,  in  English,  understood  to  mean  kill- 
ing or  murder,  when  applied  to  a  child,  of  tener 
than  anything  else.  And  in  Falkner  v.  Cooper, 
Carter,  55,  56,  these  very  words  were  held  ac- 
tionable. At  any  rate,  the  words  cannot  al- 
ways mean  the  mere  act  of  secreting.  If  the 
words  may  import  criminality,  then  the  ver- 
dict fixes  the  intent,  and  must  be  sustained. 
The  jury  have  found  the  meaning.  After  a 
verdict  for  the  plaintiff,  the  words  shall  be  tak- 
en in  their  worst  sense.  Stark.  Slander,  Lond. 
ed.,  65. 

Words  importing  a  solicitation  to  commit  a 
felony  are  actionable.  "He  wished  me  to  make 
away  with  the  child,"  is,  in  one  sense,  the 
charge  of  solicitation  to  do  it.  For  this  the 
plaintiff,  beyond  all  doubt,  would  be  punish- 
able in  the  temporal  courts.  Passie  v.  Mond- 
ford,  Cro.  Eliz.,  747;  Preston  v.  Pinder,  Id., 
85*]  308;  2  Chit.  Cr.  L.,  117,  *note  y;  Id.,  50, 
993;  Mayne  v.  Digle,  Freem.,  46  ;  Ham.  N.  P., 
300,  301. 

Taken  together,  the  language  charged  plain- 
ly imports'that  the  child  was  illegitimate,  and 
imputes  to  the  plaintiff  a  want  of  chastity — a 
lewdness  which  unfits  him  for  his  duties  as  a 
clergyman — and  destroys  his  professional  char- 
acter. Words  to  this  effect,  spoken  of  a  cler- 
gyman, were  held  actionable  in  Dod  v.  Robin- 
son, Aleyn,  63.  They  are,  then,  actionable  on 
the  principle  which  makes  any  words  so,  as 
affecting  a  man  in  his  particular  profession  or 
calling.  The  example  usually  put  is,  that  of 
charging  a  lawyer  with  being  a  knave.  To 
charge  a  blacksmith  with  keeping  false  books 
would  be  actionable  for  the  same  reason.  To 
say  of  a  clergyman,  he  is  a  drunkard,  is  action- 
able. M'MMan  v.  Birch,  1  Binn.,  178  ;  Chad- 
dock  v.  Briggs,  13  Mass.,  249,  S.  P.  The  court 
cannot  but  see  that  a  charge  of  incontinency 
would  affect  a  clergyman  in  his  profession, 
though  it  would  not  have  that  effect  when 
made  against  an  ordinary  person.  In  this  coun- 
try clergymen  of  all  denominations  have  the 
same  right  to  protection  as  the  established  cler- 

§v  in  England.    (1  Binn.,  184,  185;    Stark, 
lander,  Am.  ed.,  107.) 

Where  words  are  equivocal,  it  is  sufficient  to 
state  them  in  the  declaration,  point  them  with 
an  innuendo  ;  and  then  prove  the  truth  of  the 
innuendo  by  circumstances.  Nothing  is  more 
common  than  to  prove  words  not  laid,  in  order 
to  show  the  sense  in  which  those  which  are  laid, 
were  spoken.  The  declaration  need  not  be  load- 
ed with  the  particulars.  Words  are  always  to 
be  taken  as  thev  are  understood  by  the  hearers. 
Cooper  v.  Smith,  Bridgm. ,  60. 

After  proof  of  special  damages  had  failed, 
further  proof  was  admitted.  This  was  not  ob- 
jected to  at  the  trial,  and  its  admissibility  can- 
not be  questioned  here.  The  proof  of  settle- 
ment over  two  churches  instead  of  one,  as  al- 
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leged  in  the  declaration,  was  a  part  of  this  un- 
questioned proof.  The  court  will  intend  that 
the  two  churches  spoken  of  are  in  truth  but 
one,  and  that  this  is  the  same  church  men- 
tioned in  the  declaration.  This  might  have 
been  shown,  if  there  *had  been  an  ob-  [*86 
jection  at  the  trial.  The  defendants'  coun- 
sel should  have  put  his  finger  upon  the  vari- 
ance. 

There  was  no  ground  for  a  nonsuit.  The 
words  alleged  were  substantially  proved.  This 
is  sufficient.  The  proof  need  not  literally  cor- 
respond with  the  words  set  forth  in  the  declara- 
tion. It  was  sufficient  to  carry  the  cause  to  the 
jury,  that  some  of  the  witnesses  understood  the 
words  to  import  criminality.  The  jury  were 
to  determine  the  sense  of  the  words.  They  are 
always  to  do  this,  if  there  be  any  ground  for 
doubt.  Dexter  v.  Taoer,  12  Johns.,  239  ;  Ex 
parte  Batty,  2  Cow.,  479,  482;  Goodrich  v. 
Woolcott,  3  Cow.,  231,  239,  240. 

That  the  colloquium  in  the  declaration  need 
not  apply  the  words  spoken  particularly  to  the 
professional  character  of  the  plaintiff ;  but  that 
it  is  sufficient  to  apply  them  in  proof,  the  coun- 
sel cited  Stanton  v.  Smith,  Ld.  Raym.,  1480; 
Reeve  v.  Holgate,  2  Lev.,  62  ;  Sir  John  Isham  v. 
York,  Cro.  Car.,  15;  Taylor  v.  Starkey,  Id., 
192 ;  Webb  v.  Nicholls,  Id.,  459  ;  Fleetwood  v. 
Curie,  Cro.  Jac.,  557;  Cam  v.  Osgood,  1  Lev., 
280  ;  Goodyear  v.  Bishop,  Cro.  Car.,  265  ;  Caw- 
dry  v.  Bighley..  Id.,  270 ;  Fowle  v.  Robbins,  12 
Mass.,  498,  and  Chaddockv.  Briggs,  13  /d(  249. 

Mr.  Williams,  in  reply.  The  first  and  second 
counts  are  complete  in  form,  and  profess  to 
rely  on  themselves.  The  allegation  of  special 
damage,  at  the  conclusion  of  the  declaration, 
cannot  be  attached  to  them.  If  it  was  intend- 
ed to  support  them  on  that  ground,  they  should 
each  have  charged  the  special  damage  individ- 
ually and  distinctly.  As  inserted,  it  cannot  aid 
any  beside  the  third  and  last  count.  If  this  be 
not  so,  where  do  these  counts  begin  ?  Where 
do  they  end? 

We  deny  that  doubtful  words  can  be  helped 
by  an  innuendo.  This  can  be  done  only  by  a 
colloquium.  (Stark.  Slander,  Am.  ed.,  302.) 

The  authorities  cited  to  show  that  the  act  of 
solicitation  is  legally  criminal,  do  not  apply  to 
a  case  of  this  kind.  A  solicitation  to  kill,  in 
order  to  be  criminal,  must  relate  to  a  living 
*person.  The  declaration  does  not  aver  [*87 
that  the  child  was  born,  or  had  even  quickened 
in  the  womb.  The  wish,  or  request,  or  solicit- 
ation insisted  on,  therefore,  could  not  relate 
to  a  felonious  killing.  It  could  be  no  more  than 
a  request  to  commit  a  misdemeanor.  This  is 
not  an  offense  indictable  at  all. 

There  is  no  more  reason  why  words,  import- 
ing a  want  of  chastity,  should  be  deemed  ac- 
tionable, when  spoken  of  a  clergyman,  than  of 
the  advocate,  the  judge  or  the  physician.  In 
neither  case  are  they  actionable.  Even  the  fe- 
male is  not  protected  by  the  law  against  such 
an  imputation,  though  no  one  is  so  much  in- 
jured by  it. 

Curia,  per  SAVAGE,  Ch.  J.,  after  stating  the 
facts.  With  regard  to  the  motion  in  arrest,  the 
inquiry  is,  whether  the  words,  as  laid,  are  ac- 
tionable ;  for,  on  this  motion,  we  are  to  take  it 
for  granted  that  they  were  proved  as  laid,  and 
with  the  intention  imputed. 
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The  doctrine  of  construing  words  in  mition 
sensu  has  been  exploded,  and  a  more  rational 
rule  now  prevails — that  words  are  to  be  under- 
stood according  to  their  plain  and  natural  im- 
port, according  to  the  ideas  they  are  calculated 
to  convey  to  those  to  whom  they  are  addressed. 
Goodrich  v.  Woolcott,  3  Cow.,  239,  240,  and 
cases  there  cited.  Mr.  Starkie,  in  his  valuable 
Treatise  on  Slander  (p.  44),  states  the  rule  as 
follows  :  "Both  judges  and  jurors  shall  un- 
derstand words  in  that  sense  which  the  author 
intended  to  convey  to  the  minds  of  the  hearers, 
as  evinced  by  the  whole  circumstances  of  the 
case.  It  is  the  province -of  the  jury,  where 
doubts  arise,  to  decide  whether  the  words  were 
used  maliciously  and  with  a  view  to  defame, 
such  being  matter  of  fact,  to  be  collected  from 
all  concomitant  circumstances  ;  and  for  the 
court  to  determine,  whether  such  words,  taken 
in  the  malicious  sense  imputed  to  them,  can 
alone,  or  by  the  aid  of  the  circumstances  stated 
upon  the  record,  form  the  lega.1  baisis  of  an  ac- 
tion." Courts  and  juries  will  understand  them 
in  the  same  way  that  other  people  would.  Wal- 
ton v.  Singleton,  7  Serg.  &  R.,  451. 
88*]  *The  jury  have  found  that  the  words 
were  spoken  maliciously,  and  with  a  view  to 
defame  and  injure  the  plaintiff,  as  laid  in  the 
declaration.  If  they  had  been  spoken  other- 
wise, the  verdict  would  have  been  different. 

What  idea,  then,  do  we,  and  all  persons 
of  common  understanding,  receive  from  the 
charge,  that  the  plaintiff  wished  the  defendant 
to  make  away  with  a  bastard  child,  of  which 
he  was  the  father,  and  standing  in  the  relation 
of  brother-in-law  to  the  mother  ?  What  must 
have  been  his  motive,  but  to  prevent  entirely, 
and  in  the  most  effectual  manner,  a  public  ex- 
posure of  his  misconduct,  that  he  might  avert 
disgrace  and  infamy  ?  I  apprehend  the  plain 
meaning  is,  that  the  plaintiff  wanted  the  de- 
fendant to  destroy  this  infant  child  as  soon  as 
born.  Does  this  charge,  then,  amount  to  an  of- 
fense which  is  punishable,  and  one  involving 
moral  turpitude  ?  It  is  not  necessary,  here,  to 
say  whether  it  be  actionable,  in  general,  to  im- 
pute evil  inclinations  or  wishes.  It  is  sufficient 
to  take  the  rule  as  established,  that  the  charge 
must  impute  some  act  constituting  a  crime  or 
misdemeanor,  for  which  corporal  punishment 
may  be  inflicted  in  a  temporal  court.  (Stark. 
Slander,  41.) 

Is  it  not  a  high  misdemeanor  for  one  person 
to  apply  to  another  and  solicit  him  to  commit 
murder  ?  There  is,  in  such  an  act,  something 
more  than  wickedness  of  intention.  There  is 
an  act  tending  to  carry  such  evil  intention  into 
effect.  Passie  v.  Mondford,  Cro.  Eliz.,  747;  Pres- 
ton v.  Pinder,  Id.,  308. 

According  to  my  understanding  of  this 
charge,  in  the  declaration,  the  words  are  action- 
able in  themselves,  whether  spoken  of  a  clergy- 
man or  any  other  person. 

There  are  other  words,  however,  laid.which, 
spoken  of  individuals  in  general,  would  not  be 
actionable  ;  and  it  is  objected  that  they  are  not 
so  when  spoken  of  a  clergyman. 

The  words  convey  a  direct  charge  of  incon- 
tinency. 

It  is  familiar  to  all,  that  words  not  action- 
able in  themselves,  become  so  by  being  spoken 
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of  persons  engaged  in  a  particular  calling  or 
profession.  Thus,  to  call  a  lawyer  a  knave,  or 
a  physician  a  quack,  is  actionable.  So,  also,  to 
*call  a  merchant  a  bankrupt.  And  the  [*89 
action  seems  to  extend  to  words  spoken  of  a 
person  in  any  lawful  employment,  by  which 
he  may  gain  his  livelihood.  (Stark.  Slander, 
108.) 

It  has  been  contended  that  this  rule  does  not 
extend  to  clergymen,  and  there  are  some  cases 
which  look  that  way  ;  but  there  are  also  cases 
and  dicta^of  learned  men  in  favor  of  the  ac- 
tion. 

The  oldest  case  to  which  we  have  been  re- 
ferred, is  Dod  v.  Robinson,  Aleyn,  63,  in  which 
it  was  held  that  to  say  of  a  clergyman  "  he  is  a 
drunkard"  was  actionable:  drunkenness,  being 
an  offense  for  which  a  clergyman  is  liable  to  be 
deprived  of  his  preferment.  So,  he  is  a  rogue 
and  a  dog.  Pocock  v.  Nash,  Comb.,  253.  So,  he 
is  a  rogue  and  a  contemptible  fellow.  Mm- 
gram  v.  Bovey,  Str.,  946.  These  cases  are  cited 
by  Starkie,  in  his  Treatise  on  Slander,  107. 
Hammond,  in  his  Treatise  on  the  Law  of  Nisi 
Pnus,  p.  300,  says  :  To  charge  a  man  with  se- 
duction, adultery  and  such  like,  or  to  impute 
to  him  criminal  inclinations,  is  not  defamatory, 
and  the  reason  assigned  is,  because  he  is  not 
thereby  exposed  to  the  vengeance  of  the  law. 
He  further  states,  that  words  actionable  in  re- 
lation to  one's  profession  or  trade,  are  such  as 
impute  to  him  the  want  of  those  qualifications 
which  are  essential;  as  to  attribute  knavery  to 
a  lawyer,  ignorance  to  a  physician,  profligacy  to 
a  divine,  cowardice  to  a  soldier  or  dishonesty 
to  a  tradesman.  In  M'MiUan  v.  Birch,  1  Binn. , 
184,  Tilghman,  C  h.  J.,  says  :  "  The  reason 
why  certain  expressions  are  actionable,  when 
applied  to  persons  of  certain  professions,  is  this: 
that  from  the  nature  of  the  case,  it  is  evident 
that  damage  must  ensue.  So,  to  say  of  a 
clergyman,  that  he  is  a  drunkard  ;  because 
these  words,  if  believed,  must  deprive  him  of 
that  respect,  veneration  and  confidence,  with- 
out which  he  can  expect  no  hearers  as  a  minis- 
ter of  the  gospel."  The  temporal  damage  aris- 
ing from  a  loss  of  reputation  for  moral  recti- 
tude, in  his  profession,  is  as  great  to  the  cler- 
gyman as  to  a  lawyer.  Then,  why  is  it  that  the 
former  should  not  be  equally  protected  in  his 
*character  with  the  latter  ?  Finding  [*9O 
such  respectable  authority  for  the  position,  I 
am  decidedly  in  favor  of  holding  words,  im- 
porting a  charge  of  incontinency  against  a  cler- 
gyman, actionable. 

Being  of  opinion  that  the  words  are  action 
able,  a  part  in  themselves,  and  a  part  in  respect 
to  the  plaintiff's  profession,  it  is  useless  to  con- 
sider the  nature  and  office  of  an  innuendo,  or  to 
inquire  whether  special  damages  are  laid  as  to 
more  than  one  count. 

The  judge  correctly  decided  that  the  sense 
in  which  the  words  were  used  was  proper  to 
be  determined  by  the  jury. 

In  my  judgment,  both  the  motion  in  arrest 
and  for  a  new  trial  must  be  denied. 

Motions  denied. 

Cited  ift-3  Wend.,  395;  8  Wend.,  577;  19  Wend.,  300; 
16  N.  T.,  376 ;  3  Barb.,  633 ;  4  Barb.,  511 ;  6  Barb.,  47 ; 
22  Barb.,  397;  33  Barb.,  618;  23  Ind.,  270:  27  O-,  295  ; 
24  Am.  Dec.,  98 ;  22  Am.  Rep.,  304  (27  Ohio,  292). 
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THALLHIMER  «.  BRINCKERHOFF,  Gen- 1 
tleman,  one,  &c. 

Agreement  to  Furnish  Pecuniary  Aid  to  Recover 
Possession,  of  Land  for  Part  thereof— Compro- 
mise— Action  for  Money  had  and  Received  Lies 
for  Part  of  Money  Paid  on  the  Compromise — 
Evidence  of  Payment  of  Consideration — Deeds 
by  Agent  Prima  Facie  Evidence,  of  Receipt  of  I 
Money — Accounts,  Drafts,  &c.,  of  Agent,  Com-  \ 
petentas  Part  of  the  Res  Gestas — Notice  to  Pro- ' 
duce  Letter — Pi-oof  of  Mailing— Letter-Book 
Copy  Admitted. 

T.,  having  title  to  land  held  in  possession  by  others, 
made  an  agreement,  not  void,  for  champerty  or 
maintenance,  in  consideration  of  Th.'s  agreeing  to 
furnish  pecuniary  assistance  about  recovering  the 
land,  that  he  would  convey  one  fourth  of  the  land 
which  should  be  recovered,  to  Th.  T.  appointed  B. 
his  attorney  to  conduct  suits  for  the  recovery  of  the 
land.  The  suits  were  finally  compromised  by  T.,who 
conveyed  to  the  possessors  by  various  deeds  exe- 
cuted by  B.,  as  his  attorney,  which  deeds  acknowl- 
edged the  receipt  of  the  consideration  money. 

Held,  that  an  action  for  money  had  and  received, 
would  lie  against  T.  if  he  had  received  the  money, 
In  behalf  of  Th.,  for  one  fourth  of  the  money  so  re- 
ceived by  T.  But  B.  having  received  the  money, 
held,  that  the  action  lay  against  him, 

Held,  also,  that*he  deedsexecuted  by  B.,  as  attor- 
ney for  T.,  were,  prima  facie,  evidence  that  B.  had 
received  the  money. 

What  13  sufficient  evidence,  that  B.  knew^of  Th.'s 
claim  under  the  contract. 

What  is  sufficient  evidence,  that  Th.  knew  of  B.'s 
paying  over  the  whole  proceeds  of  the  compromise 
to  T.:  and  that  he  (Th.)  acknowledged  T.  as  his 
agent  to  receive  the  proceeds :  and  looked  to  him 
for  his,  Th.'s  share  of  them,  and  not  to  B. 

Where  an  agent  is  authorized  to  receive  money, 
for  his  principal,  or  do  any  other  thing,  his  drafts, 
receipts,  account  stated,  or  admissions  relative  to 
the  subject  of  his  agency,  and  especially  when  all 
these  are  offered  in  connection,  constitute  a  part  of 
the  res  gesta ;  and  are  competent,  though  not  con- 
clusive evidence,  against  the  principal. 

Due  notice  being  given  to  produce  a  letter,  writ- 
ten by  one  party  to  another,  and  the  latter  refusing 
to  produce  the  letter,  the  former  offered  to  prove 
by  nis  clerk  that  he  copied  the  letter  Into  a  letter- 
book,  and  that  it  was  his  invariable  custom  to  carry 
letters,  thus  copied,  to  the  postofflce,  and  seldom 
handed  them  back ;  held,  that  this  was  sufficient 
evidence  of  sending  the  letter,  though  the  clerk 
could  not  recollect  that  he  sent  the  particular  let- 
ter, and  that  a  copy  was  admissible  in  evidence. 

Where  letters  are  written  in  the  course  of  busi- 
ness or  negotiation,  by  an  agent,  they  are  evidence 
against  his  principal,  so  far  as  they  relate  to  the 
subject  of  his  agency,  but  no  farther. 

Where  mortgages  are  assigned,  or  conveyances 
executed,  acknowledging  the  receipt  of  the  consid- 
eration by  the  assignor  or  grantor,  this  is,  prima 
facie,  evidence  that  the  consideration  was  actually 
paid,  as  expressed  ;  and  this,  too,  although  the  as- 
signor or  grantor  was  at  the  time  indebted  to  the 
assignee  or  grantee,  to  the  amount  of  the  consider- 
ation expressed.  The  assignments  or  conveyances 
shall  not,  for  that  reason,  be  taken  to  have  been  in 
satisfaction  of  the  debt. 

Citations— 1  R.  L.,  172 ;  20  Johns.,  386 :  3  Cow..  623, 
649  ;  3  T.  R.,  464  :  7  T.  R.,  665  ;  1  Esp.,  375  ;  4  Taunt., 
611,  565,  663;  10  Ves.,  125,  128;  10  Johns..  44;  5  Esp.. 
74, 135;  2  Esp.,  511, n.;  2  Campb.,  555;  1  Phil.  Ev.,  77 ; 
2  Wh..  380:  4  Campb.,  188;  5  Johns., 375;  3  Campb., 
305,  379 ;  2  Phil.  Ev.,  20,  n. 

A  SSUMPSIT  for  money  had  and  received, 
li  tried  at  the  N.  Y.  Circuit,  Oct.  5, 1824,  be- 
fore Edwards,  Circuit  J. 

Ol*-j  *At  the  trial  an  agreement  was  given 
in  evidence  between  the  plaintiff  and  one  Henry 
R.  Teller,  dated  Apr.  10,  1807.  This  agree- 
ment recited  a  claim  to  certain  lands  by  Teller, 
to  whom  the  plaintiff  was  related;  ana  provid- 
ed,  that  on  its  recovery  the  former  would  con. 

NOTE.—  Champerty  and  maintenance  —  See  Van 
Dyck  v.  Van  Bt-uren,  1  Johns.,  345,  note. 

COWEN  6. 


vey  to  the  plaintiff  one  fourth  of  it.  Teller 
made  the  defendant  his  attorney,  for  the  pur- 
pose of  recovering  the.land;  but  instead  of  act- 
ually taking  possession  of  it,  the  claim  was 
compromised  between  Teller  and  the  posses- 
sors, who  paid  a  large  sum  of  money,  which 
came  to  the  hands  of  the  defendant,  and  for 
one  fourth  of  which  this  suit  was  brought. 
(See  the  agreement  more  at  large,  20  Johns. , 
386,  where  its  legality  came  in  question.  It  was 
adjudged  legal,  3  Cow.,  623,  S.  C.,  on  error.) 

On  the  compromise,  various  deeds  were  exe- 
cuted, by  the  defendant,  as  the  attorney  of  Tel- 
ler, of  different  parts  of  the  land,  expressing 
the  consideration  received  in  money;  and  these 
were  offered  by  the  plaintiff,  and  admitted 
(though  objected  to)  as  evidence,  prima  facie, 
that  the  defendant  had  received  the  money. 

The  judge  overruled  a  motion  for  a  nonsuit, 
made  on  the  ground  that  the  action  for  money 
had  and  received  would  not  lie  at  the  suit  of 
the  plaintiff.  % 

The  defendant  set  up,  in  his  defense,  that  he 
knew  nothing  of  the  agreement  between  the 
plaintiff  and  Teller  until  after  he  had  paid  to  or 
for  Teller,  and  the  latter  had  discharged  him 
from  all  the  moneys  he  had  received;  and  that 
Teller  was,  in  truth,  the  agent  of  the  plaintiff 
to  receive  the  money,  or  otherwise  discharge 
the  claim  for  it.  Among  other  evidence  to  show 
this,  he  offered  to  prove  *a  correspond-  [*92 
ence  between  himself  and  the  son  of  the  plaint- 
iff, Barent  Thallhimer,  who,  he  insisted,  was 
the  agent  of  the  plaintiff.  This  correspondence 
was  offered,  particularly,  to  show  that  long 
after  the  defendant  had  received  the  money, 
this  being  known  to  the  plaintiff,  he  had  ac- 
knowledged himself  indebted  to  the  defendant 
on  mortgage,  and  had  set  up  no  claim  for  the 
moneys  in  question.  Notice  had  been  given  to 
the  plaintiff,  to  produce  the  letters  wntten  by 
the  defendant,  but  the  judge  rejected  his  let- 
ter-book as  evidence,  though  the  plaintiff  de- 
clined to  produce  the  letters  called  for  by  the 
notice.  The  offer  of  the  letter-book  was  accom- 
panied with  evidence  which  will  be  found  de- 
tailed in  the  opinion  of  the  court. 

Various  mortgages  taken  by  the  defendant 
on  the  sale  of  the  real  estate,  payable  to  Teller, 
had  been  assigned  by  the  latter  to  the  defend- 
ant, for  a  consideration  expressed  in  the  assign- 
ment to  have  been  received  by  Teller.  The 
registry  of  these  assignments  was  offered  in  evi- 
dence against  the  defendant,  but  rejected. 

The  judge  admitted  in  evidence,  though  ob- 
jected to  by  the  defendant,  certain  conveyances 
of  land  from  Teller  to  the  defendant,  in  which 
a  consideration  was  expressed  to  have  been  re- 
ceived by  Teller. 

The  defendant  offered  in  evidence  certain  re- 
ceipts, drafts  and  an  account  stated  by  Teller, 
showing  the  receipt  of  and  final  settlement  for 
the  money  in  question,  which  were  rejected  by 
the  judge. 

The  defendant  excepted  to  the  various  de- 
cisions of  the  judge,  which  were  against  him. 

The  verdict  was  for  the  plaintiff,  for  upwards 
of  $13,500  ;  and  the  cause  now  came  here  on 
motion  by  the  defendant  for  anew  trial,  on  the 
bill  of  exceptions  ;  and  also  on  a  case  made. 

The  above  is  a  very  slight  outline  of  the  facts 
to  which  the  points  of  law  decided  by  the  court 
relate. 
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.  To  say  more  of  the  facts  here  is  deemed  un- 
necessary, as  they  will  be  found  sufficiently 
stated  in  the  opinion  of  the  court. 
93*]  *Mr.  O.  Brinckerhoff,  for  the  defend- 
ant, said  an  action  for  money  had  and  received, 
would  not  lie.  The  plaintiff  being  liable  to  one 
half  or  one  fourth  of  all  the  expenses  incurred 
in  the  recovery  of  the  land,  the  accounts  of  the 
parties  cannot  be  adjusted  in  this  suit.  The 
plaintiff  considered  Teller  alone  as  accountable 
to  him;  and  the  defendant  was  accountable  to 
Teller  only.  The  plaintiff  never  gave  the  de- 
fendant notice  to  retain  the  money  ;  and  made 
no  demand  till  after  the  defendant  had  paid 
over  the  money  to  Teller.  (3  Johns.  Ch.,  473, 
and  the  cases  there  cited.)  The  decision  of  the 
Court  of  Errors,  in  Thallhimer  v.  Brinckerhoff, 
3  Cow. ,  623,  so  far  as  it  relates  to  the  form  of 
the  action,  and  the  nonjoinder  of  Teller,  is  out 
of  the  case  and  not  binding.  (13  Johns.,  577;  1 
Hopk.,  77,  78.  290;  7  Johns.  Ch.,  305,  310;  16 
Johns.,  233.)  The  letter-book  .and  the  parts 
of  letters  rejected  by  the  judge  should  have 
been  received.  (4  Campb.,  193;  3  Id.,  379,  305; 
2  Phil.  Ev.,  20,  note  a.)  He  examined  at  large 
the  various  decisions  of  the  judge, noticed  here- 
after in  the  opinion  of  the  court,  and  insisted 
that  they  were  erroneous. 

Mr.  8.  G.  Huntington,  contra,  examined  the 
decision  in  Thallhimer  v.  Brinckerhoff,  3  Cow., 
623,  and  insisted  that  this  case  settled  the  form 
of  the  action;  and  that  it  was  correctly  brought 
in  the  name  of  Thallhimer  alone.  The  judge 
was,  therefore,  right  in  denying  the  motion  for 
a  nonsuit.  He  argued  at  length  in  support  of 
the  other  decisions  of  the  judge  at  Nisi  Priu*. 

A.  full  history  of  the  arguments  is  not  given, 
because  they  would  not  be  intelligible  without 
a  very  long  detail  of  facts,  not  deemed  mate- 
rial to  the  law  of  the  case. 

Curia,  per  SUTHERLAND,  J.  The  first  ques- 
tion which  arises  is,  whether,  under  the  cir- 
cumstances of  this  case,  an  action  for  money 
had  and  received  can  be  sustained  by  the  plaint- 
iff. His  rights  all  grow  out  of  the  agreement 
between  him  and  Henry  R.  Teller,  of  Apr.  10, 
1807.  That  agreement  was  originally  held  by 
94*]this  court,  *to  be  void  as  against  the  Act, 
1  R.  L.,  172,  to  prevent  champerty  and  main- 
tenance. (20  Johns.,  386.)  But  the  Court  of 
Errors  reversed  that  judgment  and  established 
the  validity  of  the  contract.  (3  Cow.,  623.) 
Whether  that  agreement  was  void  or  not,  was 
the  only  point  which  strictly  and  properly  arose 
upon  the  bill  of  exceptions.  But  the  counsel 
discussed  and  the  Court  of  Errors  expressed  an 
opinion  upon  the  question,  whether,  admitting 
the  agreement  to  be  valid,  an  action  for  money 
had  and  received  could  be  sustained  by  the 
plaintiff.  And  although  that  opinion  cannot  be 
considered  as  settling  the  point  on  the  ground 
of  authority,  it  is  entitled  to  great  weight  in  the 
consideration  of  the  question. 

It  was  obviously  the  intention  of  Teller  to 
give  to  Thallhimer  a  right  to  one  fourth  part 
of  whatever  might  be  recovered  in  the  suits, 
which  the  agreement  recites  he  was  about  to 
commence.  The  inducement  to  the  agreement 
was  not  only  a  natural  and  meritorious  one, 
but  the  consideration  on  which  it  was  founded 
was  valuable,  and  such  as,  under  all  the  cir- 
cumstances of  the  case,  made  the  arrangement 
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an  act  of  prudence  and  discretion  on  the  part  of 
Teller.  It  was  foreseen  that  the  controversy 
would  be  protracted  and  expensive.  Its  results 
could  not  be  anticipated  with  certainty,  and 
Teller  knew,  if  he  should  fail  to  recover,  that 
the  costs  and  expense  of  the  controversy  would 
be  enormous.  He  acted  wisely,  therefore,  in 
guarding  against  a  result  that  would  have  been 
so  ruinous,  by  the  agreement  which  he  made 
with  the  plaintiff.  If  the  suits  had  proceeded  to 
judgment,  and  the  land  had  been  recovered, 
Teller  was  expressly  bound  by  his  covenant  U> 
convey  one  fourth  part  of  the  property  to  the 
plaintiff.  The  agreement  made  no  express  pro- 
vision for  the  case  of  a  compromise.  But  the 
legal  title  being  admitted  to  be  in  Teller,  he  had 
a  clear  right  to  discontinue  or  settle  the  suit, 
on  such  terms  as  he  pleased;  and  if  he  acted 
with  good  faith,  and  under  the  advice  of  coun- 
sel, all  that  the  plaintiff  could  require  would 
be  to  participate  in  the  fruits  of  the  compro- 
mise, in  the  same  proportion  to  which  he  would 
have  been  entitled  if  the  land  itself  had  been 
recovered.  *If  the  money  had  been  paid  [*95 
to  Teller  upon  the  compromise,  whether  he  had 
a  right  to  compromise  or  not,  there  can  be  no 
doubt  that  Thallhimer  might  have  affirmed  the 
settlement,  and  recovered  from  him  one  fourth 
of  the  amount.  It  would  work  the  grossest 
injustice  to  give  to  the  agreement  a  construc- 
tion which  would  enable  Teller  to  defeat  its 
beneficial  operation,  so  far  as  the  plaintiff  is 
concerned,  by  a  settlement,  and  then  to  answer 
the  plaintiff's  claim  by  saying  that  his  contract 
bound  him  only  to  convey  one  fourth  of  the 
land  recovered,  and  not  to  pay  one  fourth  of 
the  money  received  in  lieu  of  the  land.  The 
sense  of  the  contract  evidently  is,  as  remarked 
by  the  Chancellor  (3  Cow.,  649),  that  in  the 
event  of  success,  Thallhimer  shall  have  one 
fourth  part  of  the  property,  whether  the  fruit* 
of  the  claim  shall  be  realized  in  land  or  money. 
.  If  an  action  for  money  had  and  received, 
could  have  been  sustained  by  the  plaintiff 
against  Teller,  on  the  money  being  paid  to  him, 
I  perceive  no  reason  why  it  cannot  against  the 
present  defendant,  admitting  the  money  still 
to  be  in  his  hands,  or  to  have  been  paid,  over 
to  Teller  without  the  authority  of  the  plaint- 
iff, either  express  or  implied.  It  is  no  ob- 
jection to  the  action  that  Thallhimer  was  to 
bear  a  proportion  of  the  expenses  of  the  con- 
troversy. It  may  be  questioned  whether,  ac- 
cording to  the  true  construction  of  the  contract, 
he  was  to  pay  anything  before  the  termination 
of  the  suit ;  for  the  agreement  provides  that  if  the 
suits  should  be  unsuccessful  he  should  pay  half 
the  expenses,  but  if  Teller  should  recover  .then 
only  one  fourth  of  them.  Pending  the  contro- 
versy, therefore,  what  proportion  was  he  to  ad- 
vance? The  testimony  of  Mr.  Emmet  renders 
it  probable  that  when  this  agreement  was  made, 
it  was  understood  between  the  parties  and  their 
counsel  that  a  very  small  proportion,  if  any.of 
the  costs,  were  to  be  paid,  until  the  final  ter- 
mination of  the  suits.  He  expressly  says  that 
such  was  the  agreement  in  relation  to  the  coun- 
sel fees,  and  that  they  were  not  paid  until  after 
the  compromise.  The  attorney's  fees,  it  is  evi- 
dent, were  *not  advanced  by  Teller,  for  [*9O 
Brinckerhoff  now  claims  the  $15,000  at  which 
they  were  liquidated, and  paid  by  the  defendants 
in  the  suits.  But  if  they  had  been  previously 
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paid  by  Teller,  that  amount  would  belong  to 
him.and  not  to  Brinckerhoff.  It  is  clear, there- 
fore, that  little  or  nothing  was  paid  by  Teller 
or  Thallhimer  while  the  suits  were  pending  ; 
and  that  there  can  be  no  account  between  them 
in  relation  to  the  costs,  to  be  liquidated  and  ad- 
justed. The  costs  are  to  be  deducted  from  the 
$75,000  agreed  to  be  paid  by  way  of  compro- 
mise, and  the  plaintiff  is  entitled  to  one  fourth 
of  the  balance,  either  from  Teller  or  the  de- 
fendant. 

I  think  the  evidence  warrants  the  conclusion 
that  the  agreement  between  Teller  and  Thall- 
himer was  known  to  the  defendant.  It  was  in 
the  handwriting  of  his  clerk  and  witnessed  by 
him  and  the  defendant.  The  parties,  therefore, 
were  probably  together  in  his  office  ;  and  it  is 
irrational  to  suppose  that  an  arrangement  in 
which  the  defendant  might  eventually  have  so 
deep  an  interest,  and  which  there  was  no  pos- 
sible reason  for  concealing,  was  not  communi- 
cated to  him.  He  was,  probably,  at  that  time, 
if  he  had  not  previously  been,  retained  as  at- 
torney in  thesuits.which  the  agreement  recites 
it  was  the  intention  of  the  parties  to  commence. 
A  contract  of  so  much  importance  must  have 
been  a  matter  of  conversation  and  discussion 
between  the  parties,  at  least,  before  it  was  final- 
ly concluded;  and  under  all  the  circumstances 
•of  the  case,  the  fair,  and  I  think, the  irresistible 
presumption  is,  that  the  defendant  was  fully 
Apprised  of  all  its  provisions. 

The  next  inquiry  is,  whether  Teller  was  au- 
thorized by  the  plaintiff  to  settle  with  the  de- 
fendant for  his  share  of  the  recovery  (assuming 
for  the  present  that  such  settlement  has  in  fact 
been  made).  It  is  not  necessary,  that  there  should 
have  been  an  express  authority  for  the  pur- 
pose. If  the  plaintiff  has  subsequently  recog- 
nized or  ratified  the  acts  of  Teller  in  that  re- 
spect, it  is  equivalent  to  an  original  express 
power  to  perform  those  acts. 

The  power  of  attorney  from  Teller  to  the  de- 
fendant, under  which  the  suits  were  compro- 
97*]  mised,  bears  date  *Dec.  22,  1813;  and  the 
compromise  itself  took  place  in  the  following 
month.  The  deeds  which  are  proved  to  have 
been  given,  bear  date  from  Dec.,  1813,  to  the 
following  Apr.  Independent  of  all  evidence, 
it  is  incredible  that  Thallhimer  should  not  have 
known  of  the  settlement  in  which  he  had  so 
deep  an  interest.  It  was  a  matter  of  general 
notoriety.  The  suits  affected  a  large  number 
•of  individuals,  and  we  have  had  very  few  con- 
troversies in  our  courts,  the  progress  and  ter- 
mination of  which  were  more  generally  known. 
It  is  not  to  be  believed  that  the  plaintiff,  who 
resided  within  twelve  miles  of  the  City  of  Al- 
bany, where  he  had  a  son  engaged  in  active  busi- 
ness, and  much  nearer  to  Schenectady,  where 
Teller.his  brother-in-law. appears  to  lifcve  lived, 
was  not  informed  both  of  the  fact  and  the  terms 
of  the  settlement,  about  the  time  when  it  was 
effected  And  yet  no  application  is  made  by 
him  to  the  defendant  for  his  share  of  the  pro- 
ceeds of  the  settlement,  nor  any  intimation 
given  him  of  his  intention  to  call  him  to  an  ac- 
count, until  1821,  when  this  suit  was  com- 
menced. How  is  this  to  be  accounted  for,  ex- 
cept upon  the  supposition  that  the  plaintiff  con- 
sidered and  acknowledged  Teller  as  his  agent, 
and  was  content  to  Jeave  the  final  settlement, 
as  he  appears  to  have  done  the  previous  meas- 
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ures,  to  his  judgment  and  discretion,  and  ta 
look  to  him,  ana  not  to  the  defendant,  for  his 
share  of  the  proceeds? 

This  view  of  the  case  derives  strong  confir- 
mation from  the  circumstances  attending  the 
foreclosure  of  Brinckerhoff 's  mortgage  against 
the  plaintiff.  The  mortgage  was  foreclosed  in 
1816,  for  the  non-payment  of  the  interest. 
Many  letters  passed  between  the  parties,  from 
1816  to  1818,  pressing  for  payment  on  the  one 
side,  and  begging  indulgence  on  the  other;  but 
not  an  intimation  is  to  be  found  of  any  claim 
on  the  part  of  the  plaintiff  against  the  defend- 
ant, in  relation  to  the  Teller  property.  Among 
the  various  suggestions  made  by  the  plaintiff, 
to  avoid  the  ruinous  consequences  which  he 
apprehended  from  a  foreclosure  of  the  mort- 
gage, no  allusion  whatever  is  made  to  the  fund 
in  question,  as  laying  the  foundation  either  of 
a  *legal  or  equitable  claim  against  the  [*98 
defendant.  The  correspondence,  from  the  first 
to  the  last,  admits  the  justice  of  the  demands 
and  entreats  only  for  forbearance. 

Assuming  (what  I  have  endeavored  to  show 
must  have  been  the  fact)  that  the  plaintiff  knew 
of  the  compromise  at  the  time  it  was  made,  is 
it  credible  that  he  remained  uninformed  and 
ignorant  of  the  subsequent  transactions  be- 
tween Teller  and  Brinckerhoff?  He  must  have 
known  (if  such  was  the  fact)  that  Teller  was 
assuming  to  act  for  him,  as  well  as  for  himself, 
in  the^ettlement  with  Brinckerhoff;  and,  con- 
sidering the  origin  of  the  plaintiff's  interest  in 
the  fund,  that  it  grew  out  of  the  voluntary  act 
of  Teller,  who  alone  appears  to  have  taken  any 
part  in  the  management  or  direction  of  the  con- 
troversy, nothing  was  more  natural  than  that 
Brinckerhoff  should  have  supposed  that  Teller 
possessed  the  authority  which  he  assumed,  to 
settle  the  whole  claim.  And  the  plaintiff  must, 
under  all  the  circumstances  of  the  case.be  con- 
sidered as  having  subsequently  affirmed,  if  he 
did  not  originally  authorize,  his  acts. 

It  was  suggested,  on  the  argument,  that  the 
reason  of  the  plaintiff's  omission  to  assert  his 
claim  against  Brinckerhoff  was,  his  being  ad- 
vised by  counsel  that  the  agreement  between 
him  and  Teller,  out  of  which  his  rights  grew, 
was  illegal  and  void.  Admitting  the  fact,  of 
which  there  is  no  evidence,  it  does  not  vary 
the  case.  It  is  immaterial  to  the  defendant 
what  were  the  plaintiff's  reasons  for  permitting 
Teller  to  assume  the  character  and  power  of 
an  agent.  He  did  permit  it;  and  upon  him,  and 
not  upon  the  defendant,  must  the  disastrous 
consequences,  if  any  have  ensued,  be  visited. 

If  Brinckerhoff,  therefore,  has  fully  settled 
with  Teller,  and  paid  over  to  him  the  whole 
amount  received  upon  the  compromise  of  the 
suits,  it  ought,  upon  every  principle  of  law  and 
justice,  to  be  a  bar  to  the  plaintiff's  claim. 

Whether  the  evidence  in  the  case  shows  such 
settlement  and  payment,  is  a  question  which  I 
do  not  intend  to  examine  ;  as  I  have  come  to 
the  conclusion  that  some  material  evidence.of- 
fered  by  the  defendant  upon  this,  as  well  as 
*other  points,  was  improperly  rejected;  [*99 
and  that  a  new  trial  must  be  granted.  I  deem 
it,  therefore,  not  only  unnecessary,  but  im- 
proper.to  discuss  a  pure  question  of  fact  which 
must  again,  upon  additional  evidence,  be  sub- 
mitted to  the  consideration  of  a  jury. 

The  learned  judge  who  tried  the  cause  de- 
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jcided  that  the  defendant  might  show  that  he 
had  accounted  with  and  paid  over  all  the 
money  to  Teller,  on  the  ground  that  the  plaint- 
iff had  acquiesced  in  such  payment,  and  there- 
by admitted  the  authority  of  Teller  to  act  in 
his  behalf.  Under  this  decision  the  defendant 
offered  to  prove,  by  the  receipts  and  drafts  of 
Teller,  that  he  had  fully  settled  his  accounts 
with  him,  and  paid  over  to  him  all  the  money 
which  he  had  received  for  and  on  account  of 
the  settlement.  He,  also,  for  the  same  pur- 
pose, offered  in  evidence  a  stated  account  be- 
tween him  and  Teller ;  and  that  Teller,  Mar. 
26, 1818,  twenty  months  before  the  commence- 
ment of  this  action,  had  finally  settled  with 
the'  defendant  in  relation  to  the  fund  in  ques- 
tion, and  admitted  a  balance  of  upwards  of 
$3,000  to  be  due  to  him.  The  whole  of  this 
evidence  was  objected  to  by  the  plaintiff's 
counsel,  and  rejected  by  the  judge.  The 
ground  of  the  objection,  or  of  the  decision,  is 
not  stated  in  the  case. 

I  see  no  legal  objection,  in  point  of  compe- 
tency, to  any  part  of  this  evidence. 

If  Teller  was  the  authorized  agent  of  the 
plaintiff,  for  the  purpose  of  receiving  his  share 
of  the  money  (and  it  is  only  upon  this  suppo- 
sition that  proof  of  payment  to  the  former  is 
admissible  at  all),  then  his  receipts  or  drafts 
for  the  money,  or  his  admissions  that  it  has 
been  paid,  are  competent  evidence  of  that 
fact.  The  agent  in  such  a  case  need^not  be 
called  personally  to  prove  the  payment,  but  it 
may  be  established  by  other  evidence.  I  am 
not  aware  that  this  position  has  ever  been 
questioned,  where  the  receipt  is  given  or  ad- 
mission made  at  the  time  of  the  payment  of 
the  money  or  delivery  of  the  goods,  or  other 
thing  which  the  evidence  is  designed  to  estab- 
lish. So,  where  an  agency  is  established,  what 
the  agent  says  or  does  in  making  a  contract 
1OO*]  becomes  part  of  the  contract  or  *res 
gexta,  and  is  admissible  in  evidence  against  the 
principal.  (3  T.  R.,  454;  7  Id.,  665  ;  1  Esp., 
375;  4  Taunt.,  511,  565,  663;  lOVes.,128; 
10  Johns.,  44;  5  Esp.,  74,  135;  2  Id.,  511, 
note;  2  Campb.,  555;  1  Phil.  Ev.,  77  ;  2  Wh., 
380.) 

In  this  case  we  are  to  presume  that  it  would 
have  appeared  from  the  receipts  and  drafts 
themselves,  or  been  otherwise  shown,  that 
they  related  to  the  fund  in  question.  The  ac- 
count I  understand  to  have  been  offered  in 
connection  with  the  drafts  and  receipts,  and 
not  as  an  independent  piece  of  evidence  ;  and 
that  the  admission  of  a  balance  due  to  the  de- 
fendant was  made  at  the  time  of  the  settle- 
ment of  the  account.  They  all  related  to  and 
were  parts  of  the  res  gesta  to  which  the  agency 
of  Teller  extended. 

This  evidence,  therefore,  I  think  ought  to 
have  been  submitted  to  the  jury.  It  was 
competent,  but  not  conclusive  against  the 
plaintiff.  He  might  have  impeached  it,  by 
showing  either  fraud  or  mistake  on  the  part 
of  Teller  in  making  the  settlement.  What 
weight  the  evidence  was  entitled  to  with  the 
jury  is  an  entirely  distinct  question. 

I  do  not  understand  the  defendant  to  have 
offered  his  own  answer  to  a  bill  in  chancery 
in  evidence.  The  case  states  that  he  offered 
to  read  in  evidence  the  account,  copies  of 
which  are  annexed  to  an  answer  of  the  defend- 
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ant  to  a  bill  filed  against  him,  &c.  Neither 
the  answer  nor  the  copies  of  the  accounts 
were  offered  in  evidence.  Why  any  allusion 
wa«  made  in  the  case  to  the  answer  or  the 
copies  does  not  satisfactorily  appear.  Perhaps 
the  phraseology  of  the  case  is  inaccurate,  and 
the  answer  was  in  fact  offered  in  evidence.  If 
so,  i£  was  properly  rejected. 

The  copies  of  the  letters  from  the  defendant 
to  the  plaintiff,  contained  in  what  is  called  the 
defendant's  second  letter-book,  should  have 
been  permitted  to  be  read.  The  objection 
made  to  them  was  that  it  was  not  sufficiently 
proved  that  the  original  letters  were  sent  ac- 
cording to  their  direction.  Westuvelt,  the  de- 
fendant's clerk,  testified  that  the  letters  in  the 
second  book  were  in  his  handwriting.  That 
it  was  his  invariable  practice  to  carry  the  or- 
iginal *letters  to  the  postoffice  as  soon  [*1O1 
as  he  had  copied  them  in  that  letter-book. 
That  he  very  seldom  handed  them  back.  The 
accuracy  of  the  copy  was  not  questioned.  The 
only  objection  was  that  the  evidence  did  not 
make  out  the  fact  that  the  original  was  sent. 
It  comes  fully  up  to  what  Ld.  Ellenborough, 
in  Hetherington  v.  Kemp,  4  Campb.,  193,  held 
would  be  sufficient.  There  the  fact  to  be  es- 
tablished was  notice  of  the  dishonor  of  a  bill ; 
and  the  plaintiff  proved  that  he  wrote  a  letter 
to  the  defendant  containing  such  notice ;  that 
the  letter  was  put  on  a  table  where,  according 
to  the  usage  of  his  counting-house,  letters  for 
the  post  were  always  deposited,  and  that  a 
porter  carried  them  thence  to  the  postoffice. 
But  the  porter  was  not  called,  and  there  was 
no  evidence  as  to  what  had  become  of  the  let- 
ter after  it  was  put  down  on  the  table.  Ld. 
Ellenborough  held  this  insufficient.  But  he 
remarked,  "  had  you  called  the  porter,  and  he 
had  said  that,  although  he  had  no  recollection 
of  the  letter  in  question,  he  invariably  carried 
to  the  postoffice  all  the  letters  found  upon  the 
table,  this  might  have  done."  Now  the  clerk, 
in  this  case,  does  swear  that  it  was  his  invari- 
able custom  to  carry  to  the  postoffice  the  orig- 
inal of  all  the  letters  copied  by  him.  In  Mitter 
v.  Hackley,  5  Johns.,  375,  the  notary  testified 
that  it  was  usual  for  him,  where  the  drawer 
or  indorsers  lived  at  a  distance,  to  send  a 
written  notice  of  the  dishonor  of  the  bill  to 
them  by  post  on  the  evening  of  the  same  day, 
and  that  he  believed  he  had  sent  such  notice 
in  that  way  in  the  present  case.  This  was 
held  sufficient  in  the  first  instance.  In  such 
cases,  too,  strict  proof  is  always  required.  (3 
Campb.,  305,  379 ;  2  Phil.  Ev.,  20,  note.) 

It  was  satisfactorily  proved  that  Barent 
Thallhimer  acted  as  the  agent,  and  with  the 
knowledge  and  approbation  of  his  father,  in 
his  negotiations  and  correspondence  with  the 
defendant  upon  the  subject  of  his  mortgage. 
So  far,  therefore,  as  his  letters  strictly  relate 
to  that  topic,  they  are  competent  evidence 
against  the  plaintiff :  no  farther.  The  letters 
of  Jan.  5  and  Feb.  6,  *1816,  are  not  of  [*1O2 
this  description,  and  were  properly  excluded 
by  the  judge.  The  plaintiff's  claims  against 
Teller  had  no  connection  with  Brinckerhoff's 
mortgage,  and  an  authority  to  his  son  to  cor- 
respond with  the  plaintiff  in  relation  to  the 
mortgage  conferred  no  power  upon  him  to 
bind  or  commit  him  by  any  representations  or 
declarations  that  he  might  make  in  relation  to 
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other  topics.  There  is  no  proof  that  he  was 
the  authorized  agent  of  his  father  in  the  settle- 
ment of  his  demands  against  Teller.  When 
he  says,  therefore,  in  his  letter  of  Jan.  5,  that 
in  his  opinion  $2,000  will  balance  accounts  be- 
tween Teller  and  his  father,  he  speaks  without 
authority,  and  of  course  without  effect.  The 
same  observations  apply  to  the  letter  of  Feb. 
6.  The  opinion  of  the  Master  of  the  Rolls,  in 
Fairlie  v.  Hastings,  10  Yes.,  125,  is  very  clear 
and  explicit  on  this  point.  And  all  the  cases 
already  cited  upon  the  authority  of  agents  to 
bind  their  principals,  by  their  acts  or  declara- 
tions, are  applicable  here. 

The  acknowledgment  contained  in  the  deeds 
executed  by  Brinckerhoff,  as  attorney  for 
Teller,  that  the  consideration  money  expressed 
therein  had  been  paid,  was  correctly  held  by 
the  judge  to  be,  prima  facie,  evidence  that  the 
money  was  actually  paid  to  him.  If  such  was 
not  the  fact,  he  had  it  in  his  power  to  show  to 
whom  it  was  paid,  by  calling  the  different 
grantees  as  witnesses.  Brinckerhoff  was  prop- 
erly allowed  credit  for  all  the  mortgages  given 
directly  to  Teller, 

If  the  acknowledgment  of  the  receipt  of  the 
consideration  money  in  the  deeds  executed  by 
Brinckerhoff,  as  attorney,  is  evidence  of  the 
payment  of  the  money  to  him,  then,  upon  the 
same  principle,  the  consideration  money  of 
the  mortgages  assigned  by  Teller  to  Brincker- 
hoff, and  for  the  different  lots  conveyed  to 
him,  must  be  presumed  to  have  been  paid  by 
Brinckerhoff  to  Teller,  as  all  those  instruments 
contain  a  similar  acknowledgment.  There  is 
nothing  to  show  that  those  assignments  and 
conveyances  were  made  in  part  payment  of 
Brinckerhoff 's  debt ;  and  were  not,  as  they  pur- 
port, distinct  and  independent  purchases.  He 
IO3*]  cannot,  therefore,  be  charged  *with 
those  sums.  A  case,  however,  involving  so 
large  an  amount  of  property,  ought  not  to  be 
decided  upon  such  slight  presumptions,  where 
evidence  of  a  much  more  satisfactory  charac- 
ter, must  be  in  the  power  of  the  parties. 

I  am  not  aware  of  any  other  point,  upon 
which  it  is  important  for  the  court  to  express 
an  opinion. 

New  trial  granted. 

8.  C.— 20  Johns.,  386 :  3  Cow.,  623. 

Cited  In— 7  Cow.,  362 ;  4  Wend.,  396;  10  N.  Y.,  528 ; 
47  Barb.,  502;  3  Wood.  &  M.,  478;  17  Am.  Dec.,  522; 
19  Am.  Rep.,  524  (41  Conn.,  421). 


PETERS  «.  NEWKIRK. 

Award — Parties  Entitled  to  Notice  of  Making — 
Distraint —  Statute  —  Surrender  of  Part  of 
Premise* — Time  to  Distrain. 

An  award  made,  without  {riving  notice  to  the  par- 
ties, so  that  they  can  be  heard  before  the  arbitrator, 
is  a  nullity. 

An  action  does  not  lie  on  the  Statute,  1  R.  I...  436, 
see.  9,  for  double  value  of  goods,  &c.,  tor  distrain- 
ing for  more  rent  than  is  due,  or  for  distraining  for 
rent  for  which  there  is  no  right  to  distrain ;  but 
only  for  distraining  where  no  rent  whatever  is  due. 
If  there  be  any,  the  least  rent  due,  it  protects  the 
distrainor,  though  he  may  be  liable  in  some  other 
form. 

Where  a  lease  is  surrendered  as  to  part  of  the 
premises,  the  right  to  distrain  continues  as  to  the 
residue. 

Where  rent  is  agreed  to  be  paid  at  the  end  of  the 
year ;  but  before  that  time  the  tenant  surrenders 
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part  of  the  premises,  giving  a  due-bill  for  the  rent, 
payable  presently ;  held,  that  the  landlord  may  dis- 
train for  the  rent  immediately. 

Rent  may  be  payable  in  advance,  and  may,  in 
such  case,  be  distrained  for  when  due. 

Citations— 4  Dall.,  232 ;  1  R.  L.,  436 ;  Gilb.  on  Rents, 
25 ;  2  T.  R.,  600;  4  Cow.,  576 ;  2  Cow.,  652 ;  10  Johns.,  432. 

CASE,  for  distraining  the  plaintiff's  goods, 
when  no  rent  was  in  arrear,  under  the 
Act,  1  R.  L.,  436,  sec.  9,  tried  at  the  Ulster 
Circuit,  Oct.  14,  1823,  before  Betts,  Circuit  J. 

Plea,  the  general  issue. 

It  appeared,  at  the  trial,  that  Newkirk,  the 
defendant,  had  demised  certain  premises,  being 
a  grist-mill,  fulling-mill,  house,  Ac.,  to  the 
plaintiff,  for  three  years  from  May  20,  1822,  at 
$300  rent  per  annum,  payable  out  of  the  card- 
ing or  f ulling-book  ;  the  defendant  to  have  the 
privilege  of  taking  the  accounts  as  they  stood, 
beginning  either  at  the  top  or  bottom.  The 
lease  provided  that  either  party  might  deter- 
mine it,  on  three  months'  notice  previous  to 
the  end  of  the  year.  The  witness  who  proved 
this  lease,  did  not  recollect  distinctly  when  the 
rent  was  payable,  though  he  thought  it  was  at 
the  end  of  the  year. 

Feb.  3,  1823,  the  parties  agreed  to  destroy 
the  lease,  and  it  was  accordingly  destroyed  ; 
and  *they  struck  a  balance  of  the  rent.  [*1O4 
Newkirk  agreed  to  give  off  and  deduct  $60  ; 
and  it  was  agreed  in  writing,  that  Peters  should 
give  up  the  possession  of  the  grist-mill  imme- 
diately, and  retain  possession  of  the  house  and 
barn,  with  the  privileges  under  the  first  lease, 
till  May  1,  1823,  and  then  leave  possession ; 
and  that  he  might  finish  his  cloth  in  the  shop. 
The  balance  of  rent  due  to  Newkirk  was  agreed 
to  be  $87.75,  for  which  Peters  gave  his  due  bill 
in  these  words  :  "  Due,  this  3d  day  of  Febru- 
ary, 1823,  to  Christopher  Newkirk  on  a  settle- 
ment for  rent  of  the  mill,  fulling-mill,  &c., 
the  sum  of  eighty  seven  dollars  seventy  five 
cents,  &c."  It  was  also  agreed  that  Newkirk 
should  take  a  shearing  machine  to  be  appraised 
by  C.  Sturges,  in  part  pay  of  the  due-bill ;  and 
to  be  indorsed  upon  it ;  and  Feb.  10,  1823,  he 
made  the  appraisement  at  $85,  at  the  request 
of  the  plaintiff,  and  in  the  absence  of  the  de- 
fendant, who  was  not  notified. 

The  defendant  offered  to  show  by  Sturges, 
that  in  making  the  appraisal,  he  took  the  first 
cost  of  the  machine,  and  deducted  the  damage 
occasioned  by  its  use;  but  that,  in  his  opinion, 
the  real  value,  to  a  man  engaged  in  the  cloth- 
ing business,  was  not  more  than  $25.  The  evi- 
dence was  objected  to,  and  overruled  by  the 
judge. 

The  distress  was  made  Feb.  6,  1823,  for  the 
$87.75,  and  on  the  12th,  after  the  appraisal  of 
the  machine,  the  plaintiff  caused  to  be  served 
on  the  defendant  a  copy  of  the  appraisal,  ten- 
dered him  $7,  and  demanded  a  return  of  the 
goods  distrained.  The  defendant  refused  to 
return  the  goods,  but  proceeded  to  sell  them. 

The  judge  decided  and  charged  the  jury, 
that,  to  protect  the  defendant,  it  must  appear, 
not  only  that  rent  was  due,  but  that  it  was  due 
with  right  of  distress.  That  the  jury  must  be 
satisfied  that  the  due-bill  was  given  for  the 
rent  then  in  arrear,  or  made  payable  in  ad- 
vance by  express  agreement.  That  if  the  $8."> 
discharged  all  the  rent  due  Feb.  3,  the  plaint- 
iff was  entitled  to  recover  ;  *but  if,  un-  [*  lOo 
der  the  agreement  of  the  parties,  any  rent  wus 
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then  due  and  in  arrear,  they  should  find  for 
the  defendant. 

Verdict  for  the  plaintiff  $92,  single  damages, 
the  value  of  the  goods  distrained. 

Mr.  C.  H.  Buggies,  for  the  defendant,  now 
moved  for  a  new  trial.  He  said  that  even  if 
the  $85  was  to  be  applied  as  of  Feb.  3,  there 
was  still  $2.75  yet  due,  for  which  the  defend- 
ant might  distrain,  and  which  would  protect 
him  from  the  penalty  imposed  by  the  Statute, 
1  R.  L.,  436,  sec.  9.  There  is  an  adequate  rem- 
edy for  an  unreasonable  distress.  The  stat- 
ute gives  the  treble  damages,  only  in  a  case 
where  no  rent  whatever  is  due.  Although 
the  first  agreement  was  uncertain,  as  to  the 
time  of  payment,  the  second  one  changed  it, 
and  fixed  the  time  at  Feb.  3,  the  date  of  the 
due-bill. 

If  the  rent  was  in  fact  due,  this  was  enough, 
whether  there  was  a  right  to  distrain  or  not. 
The  statute  applies  to  a  case  where  no  rent  is 
due  ;  not  where  the  party  mistakes  his  remedy. 
(Woodf.  L.  &  T.,  258,  Am.  ed. ;  Id.,  395,  Lond. 
ed.) 

But  the  whole  $87.75  was  due.  The  award 
or  appraisal  of  Sturges  was  void  for  want  of 
notice"  to  the  defendant.  (4  Dall.,  232.)  At 
any  rate,  evidence  should  have  been  received 
to  show  the  false  basis  on  which  the  arbitrator 
made  his  appraisal. 

Mr.  J.  Sndam,  contra.  The  rent,  as  origi- 
nally reserved,  was  not  of  a  nature  to  be  the 
subject  of  a  distress.  The  reservation  was  void. 
(Shep.  Touch.,  80.)  But  if  otherwise,  here 
was  no  rent  in  arrear  when  the  distress  was 
made.  The  original  rent  had  not  yet  fallen 
due  ;  and  the  mere  act  of  giving  the  due-bill 
did  not  change  the  time  of  payment.  But  if  it 
did  work  a  change  as  to  the  time,  we  say  the 
situation  of  the  parties  was  changed  by  the 
new  agreement.  The  relation  of  landlord  and 
tenant  ceased  for  the  purposes  of  a  distress.  1 
T.  R.,  441  ;  Bain  v.  Clark,  10  Johns.,  424.  And 
there  was  no  new  agreement  which  gave  a 
1O6*]  *right  to  distrain.  It  was  left  to  the 
jury  upon  this  question  ;  and  they  found  there 
had  been  no  change  as  to  the  time.  In  this 
view,  it  was  immaterial  whether  the  appraisal 
by  Sturges  was  valid  or  not. 

'Mr.  Buggies,  in  reply.  Bain  v.  Clark  was 
the  case  of  a  distress  after  a  total  surrender  of 
the  lease.  Here  a  new  lease  was  substituted, 
and  the  rent  was  payable  immediately. 

Curia,  per  WOODWORTH,  /.  The  evidence 
as  to  the  basis  of  Sturges'  appraisal  should  have 
been  received.  The~appraisal  was  irregular, 
and  not  conclusive  on  the  defendant.  Both 
parties  should  have  had  notice,  so  -that  an  op- 
portunity might  be  afforded  to  submit  their 
remarks  to  the  appraiser,  and  adduce  proof,  if 
deemed  necessary.  (4  Dall.,  232.)  The  plain- 
est dictates  of  natural  justice  require  that  no 
man  shall  be  condemned  unheard.  The  right 
to  notice  was  implied  in  the  agreement  to  sub- 
mit. As  the  appraisment  was,  in  my  view,  a 
nullity,  the  value  of  the  machine  was  a  proper 
subject  of  inquiry  at  the  trial,  in  order  to  de- 
cide whether  any  rent  was  due. 

If,  however,  the  appraisement  be  allowed, 
there  remained  a  small  balance  due.  The  ques- 
tion in  this  case  seems  to  be,  not  whether  the 
defendant  took  an  unreasonable  distress,  but 
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simply  whether  any  rent  was  due.  The  count 
on  which  the  plaintiff  recovered  is  clearly 
founded  on  the  9th  section  of  the  "  Act  con- 
cerning Distresses,"  &c.,  1  R.  L.,  436.  which 
provides  that  whenever  a  distress  and  sale  shall 
be  made  by  color  of  the  Act,  for  rent  pretended 
to  be  in  arrear,  when  in  truth  "  no  rent  is  in 
arrear  or  due,"  the  party  shall  render  double 
the  value  of  the  goods.  The  fact  being  con- 
ceded that  some  rent  was  due,  this  action  can- 
not be  sustained,  unless  the  charge  of  the  judge 
be  correct,  that  there  must  also  be  a  right  of 
distress. 

If  it  be  admitted  that  the  defendant  had  no 
right  to  distrain,  the  answer  is,  the  plaintiff 
does  not  claim  to  recover  on  that  ground.  The 
statute  remedy  is  relied  on.  If  the  case  is 
brought  within  the  statute,  the  damages  are 
regulated.  *The  plaintiff  shall  recover  [*1O7 
double  the  value  of  the  goods.  .A  case  cannot 
be  within  the  statute,  if  rent  is  actually  due, 
let  the  right  to  distrain  be  as  it  may.  If  the  de- 
fendant had  no  authority  to  distrain,  he  is  an- 
swerable in  a  different  form  of  action;  but  then 
he  is  not  liable  to  double  damages.  The  plaint- 
iff must  show  a  right  to  double  damages,  or 
this  action  fails.  There  is  no  discretion  given 
in  the  assessment.  It  seems,  therefore,  to  fol- 
low as  a  necessary  consequence,  that,  whether 
the  defendant  had  the  right  to  distrain  or  not, 
is  an  immaterial  inquiry  under  the  pleadings 
before  us. 

But  I  am  of  opinion  that  the  defendant  had 
a  right  to  distrain,  although  the  original  lease 
was  surrendered  and  destroyed.  The  relation 
of  landlord  and  tenant  existed  ;  for  Feb.  3, 
1823,  the  date  of  the  due-bill  at  the  time  it  was 
given,  and  as  part  of  the  arrangement  then 
made,  there  was  another  writing  between  the 
parties,  by  which,  among  other  things,  the 
plaintiff  was  permitted  to  remain  in  the  house 
until  the  1st  of  May  then  ensuing,  and  have 
the  privilege  he  had  had  in  the  same,  and  in 
the  barn  ;  and  to  finish  his  cloth  in  the  shop. 
The  effect  of  the  arrangement  was,  that  the 
plaintiff  gave  up  a  part  of  the  premises,  and  re- 
tained the  residue  to  the  end  of  the  year.  The 
due-bill  is  stated  to  be  a  sttlement  up  to  May 
1  ;  so  that  it  included  all  the  rent  claimed  for 
the  year  ;  as  well  the  rent  on  the  premises  re- 
tained by  the  plaintiff  to  May  1,  as  the  rent 
which  had  accrued  when  this  agreement  was 
made. 

The  operation  of  the  settlement  was,  to  make 
a  part  of  the  rent  payable  in  advance.  This  is 
no  objection  to  the  right  of  distraining.  (Gilb. 
Rents,  25  ;  2  T.  R.,  600  ;  4  Cow.,  576.) 

If  it  be  urged  that  the  due-bill  also  included 
the  rent,  accrued  on  the  original  lease,  prior  to 
its  surrender,  and  as  to  that  there  could  not  be 
a  distress  ;  it  only  proves  that  the  distress  may 
have  been  unreasonable,  the  defendant  having 
distrained  for  the  whole  ;  but  it  does  not  de- 
stroy the  right  altogether. 

*I  perceive,  therefore,  no  ground  to  [*1O8 
question  the  authority  to  distrain.  Cornell  v. 
Lamb,  2  Cow. ,  652. 

This  case  is  clearly  distinguishable  from  Bain 
v.  Ulark,  10  Johns.,  432.  There  the  tenant  sur- 
rendered the  lease  and  quit  the  premises.  The 
relation  of  landlord  and  tenant  having  ceased, 
the  personal  responsibility  of  the  tenant,  on 
his  agreement  to  pay,  alone  remained. 
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The  verdict  must  be  set  aside,  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 
New  trial  granted. 

Denied-35  Am.  Rep.,  176  (95  111.,  540,  546). 

Cited  in— 5  Wend.,  520 :  33  Wend.,  632 ;  35  N.  Y.,  310; 
30  Barb.,  413 ;  61  Barb.,  279  ;  9  How.  Pr.,  72 ;  38  Mich., 
60 ;  37  N.  J.  L.,  94 ;  35  Am.  Dec.,  589. 


COOK  t».  SATTERLEE  AND  SATTERLEE. 

Bills  and  Notes — Essential   Qualities  of— Must 
be  Payable  Absolutely,  and  in  Money  Only. 

The  essential  qualities  of  a  bill  of  exchange,  or 
promissory  note,  are,  that  it  be  payable  at  all  events, 
not  dependent  on  any  contingency,  nor  payable!out 
of  a  particular  fund ;  and  that  it  be  for  the  payment 
of  money  only ;  and  not  for  the  performance  of  any 
other  act,  or  in  the  alternative. 

An  instrument  in  writing;  by  which  A  directs  Bto 
pay  C,  or  bearer,  $400,  and  take  up  A's  note  of  that 
amount,though  the  instrument  be  accepted  by  B,  is 
not  a  bill  of  exchange. 

Citation— Chit.  Bills,  55. 

ON  demurrer  to  the  declaration.  The  plaint- 
iff declared  in  asaumpsit,  that  July  25,  1825, 
W.  F.  and  C  E.  Clarke,  according  to  the  usage 
and  custom  of  merchants,  &c.,  made  their  cer- 
tain bill  of  exchange,  &c.,  dated  on  that  day, 
directed  to  the  defendants,  by  which  they  re- 
quested the  defendants,  90  days  after  date,  to 
pay  to  the  plaintiff,  or  bearer,  $400,  and  take 
up  their  note  given  to  William  and  Henry  B. 
Cook  for  that  amount,  dated  Apr.  19,  1825  ; 
which  bill  the  defendants  on  the  same  day  ac- 
cepted, according  to  the  usage,  &c. 

General  demurrer  and  joinder. 

Mr.  E.  Cowen,  in  support  of  the  demurrer, 
insisted  that  the  instrument  set  forth  was  not 
a  bill  of  exchange.  That  the  object  was  spe- 
cial ;  and  an  acceptance  imposed  not  only  the 
obligation  to  pay  the  money,  but  do  a  fur- 
ther act — the  taking  up  of  the  note.  Nor  was 
it  for  the  absolute  payment  of  money.  The 
acceptors  might  exact  the  note,  before  they 
would  be  obliged  to  pay  the  money. 

Mr.  E.  Griffin,  contra,  cited  Chit.  Bills,  41, 
-61  ;  1  Str.,  706;  Bull.  N.  P.,  270,  and  8  Johns., 


NOTE.—  Negotiable  paper  —  Essential  qualities  of 
Motes  and  bills  of  exchange. 

"  The  essential  qualities  nf  a  biK  »r  note  are,  that  it 
be  payable  at  all  events,  not  dependent  on  any  con- 
tingency, nor  payable  out  of  any  particular  fund, 
and  that  it  be  for  the  payment  or  money  only,  and 
not  for  the  performance  of  some  other  act  or  in  the 
alternative."  Above  case  of  Cook  v.  Satterlee.  See 
also.  Wait  Act.  &  Def.  vol.  1,  p.  548;  Atkinson  v. 
MankH,  1  Cow.,  691 ;  Hinnemann  v.  Hosenback,  39 N. 
V.,  98 :  Luff  v.  Pope,  5  Hill,  413;  Pope  v.  Luff,  7  Hill, 
577;  Gillilan  v.Myers,  31  111.,  525;  Bunker  v.  Athearn, 
3n  Me.,  364;  Hays  v.  Gwin.  19  Ind.,  19;  Brooks  v. 
Hargreaves,  21  Mich.,  254 ;  Marret  v.  Equitable  Ins. 
Co.,  54  Me..  537:  Tucker  v.  Maxwell,  11  Mass.,  143; 
Smurr  v.  Foreman,  1  Ohio.  272 ;  Wooley  v.  Sergeant, 
8  N.  J.  L.,  262  :  Carlos  v.  Faneourt.  5  T.  H.,  482; 
Alexander  v.  Thomas,  16  Adol.  &  Ell.  (N.  S.),  333; 
Pars.  Notes  and  B.,  eh.  Ill,  pp.  30-51,  and  numerous 
authorities  there  cited. 

"  The  paper  must  carry  its  full  history  on  its  face, 
and  embrace  the  following  requisite's  :  hirst  —  It 
must  be  open,  that  is,  unsealed.  Second— The  en- 
gagement to  pay  must  be  certain.  Third— The  fact 
of  payment  must  l>e  certain.  Fourth— The  amount 
to  be  paid  must  be  certain.  Fifth— The  medium  of 
payment  must  be  money.  Sixth— The  contract  must 
be  only  for  the  payment  of  money.  And  Seventh — 
It  is  also  essential  to  the  operation  of  the  Instrument 
that  it  should  be  delivered."  1  Dan.  Xeg.  lust.,  sees. 
30-71,  and  numerous  authorities  there  cited. 

A*  to  medium  of  payment,  see  Saxton  v.  Johnson, 
10  Johns.,  418,  note. 
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Curia,  per  SAVAGE,  Ch.  J.  The  essential 
qualities  of  a  bill  or  note,  are,  1.  That  it  be 
payable  at  all  events  ;  not  *dependent  [*1OJ> 
on  any  contingency,  nor  payable  out  of  a  par- 
ticular fund  ;  and  2.  That  it  be  for  the  pay- 
ment of  money  only,  and  not  for  the  perform- 
ance of  some  other  act,  or  in  the  alternative. 
(Chit,  Bills,  55.) 

Is  not  the  instrument  declared  on  payable 
upon  a  contingency  ?  From  the  face  of  the  in- 
strument itself,  it  appears  that  the  drawers  had, 
Apr.  19,  preceding  its  date,  given  their  note  for 
$400,  to  Wm.  and  H.  B.  Cook  ;  and  the  object 
of  drawing  the  instrument  in  question  was  to 
take  up  that  note.  The  engagement  of  the  ac- 
ceptors must  be  construed  according  to  what 
is  required  of  them  by  the  drawers.  The  note 
was  supposed  to  be  in  possession  of  the  payee 
or  holder  of  the  bill,  and  the  payment  of  the 
money  and  taking  up  the  note  of  the  drawers, 
must  be  simultaneous  acts.  The  acceptors  could 
not  take  up  the  note  till  it  was  presented  ;  nor 
were  they  bound  to  pay  the  money  till  the 
plaintiff  was  ready,  and  offered  to  enable  them 
to  take  up  the  note.  It  seems  to  me.  therefore , 
that,  substantially,  this  instrument  is  payable 
upon  a  contingency  ;  and  is  the  same  as  if  it 
had  said,  "  Pay  W.  C.  $400,  on  his  giving  up 
our  note,"  &c.  Had  such  been  the  form,  it 
would  clearly  not  be  technically  a  bill  of  ex- 
change. The  holder,  in  declaring  upon  it, 
should  aver  his  readiness  to  deliver  up  the  note. 
Upon  a  contrary  doctrine,  the  defendants  may 
be  compelled  to  pay  the  bill ;  and  the  drawers 
to  pay  the  note,  provided  it  has  been  trans- 
ferred before  due. 

The  defendants  are  entitled  to  judgment, 
with  leave  to  amend  on  the  usual  terms. 

Rule  accordingly. 

Cited  in-1  Wend.,  523 :  23  Wend.,  74 ;  2  N.  Y.,  543 ; 
39  N.  Y.,  101 ;  57  N.  Y.,  578  ;  15  Am.  Rep.,  537  ;  61  N. 
Y.,257 :  6  Trans.  App.,  260 ;  33  Barb.,  639 ;  5  Duer,  213; 
31  HI.,  528  ;  51  Ind.,  394 :  1  Kan.,  36 ;  33  Mich.,  34 ;  a> 
Am.  Dec.,  547 ;  30  Am.  Rep.,  768  (45  Wis.,  403). 


"CHAPMAN  AND  SCHOOLCRAFT  [*11O 

LATHROP. 

Sales — When  for  Cash,  Delivery  and  Payment, 
Simultaneous  Acts — Vendor,  may  Refuse  to 
Deliver  without  Payment — Delivery  Waives 
Condition,  and  Property  Passes — Set-Off — 
Stoppage  in  Transitu. 

Where  goods  are  sold,  to  be  paid  for  in  cash,  no 
time  lieing  agreed  on  for  the  payment,  both  the 
delivery  and  payment  are  simultaneous  acts;  and 
the  vendor  may  refuse  to  deliver  without  actual 
payment,  the  latter  being  a  condition  of  the  sale. 

But  if  he  deliver  without  payment,  the  prop- 
erty passes,  and  the  condition  is  waived;  and  though 
the  vendee  afterwards  refused  to  pay.  trover  will 
not  He  for  the  goods. 

Otherwise,  it  seems,  where  they  are  obtained  by 
the  fraudulent  contrivance  of  the  vendee. 


NOTE.— Sole*— Payment  and  delivery,  a*  mutualaiul 
concurrent  condition*  precedent. 

A»  a  aeneral  rule,  in  executory  agreement*  for  tin' 
tale  of  yoixlx,  pat/incut  and  delivery  are  mutual  ana 
concurrent  condtttons precedent.  Neither  party  ran 
enforce  the  agreement  without  showing  perform- 
ance, offer  to  perform,  or  readiness  to  perform. 
Porter  v.  Hose,  12  Johns..  2011,  ttote;  Topping  v.  Hoot, 
5  Cow.,  404  :  Coonley  v.  Anderson.  1  Hill,  519;  Flron 
son  v.  Wiman.  8  N.  Y.,  1«2;  N.  Y.  &c.  Ins.  Co.  v. 
be  Wolf,  2  Cow.,  .VJ;  Davis  v.  Adams,  18  Ala..  ~'«4  : 
Coll  v.  Willis,  18  ( )hlo,  2»:  Cole  v.  Swanston.  1  Cal..  :>1; 
Johnson  v.  Powell,  9  Ind.,  506 ;  Houdlette  v.  Tall- 
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If  the  goods  be  delivered  without  payment,  the 
vendee  may  avail  himself  of  a  set-off  against  the 
vendor.  Per  Savage,  Ch.  J.,  delivering  the  opinion 
of  the  court. 

If  the  vendee  become  bankrupt,  the  vendor  may 
stop  the  goods  in  transitu.  Per  Savage,  Ch.  J.,  de- 
livering the  opinion  of  the  court. 

Citations— Com.  Cont.,  221 ;  Cook  Bankr.  Law,  ch. 
8,  sec.  17,  18  ;  4  Mass.,  405 ;  12  Johns..  348 ;  5  T.  R.,  231 ; 
13  Johns.,  434. 

rp  ROVER  for  a  hogshead  of  rum,  a  hogshead 
J-  of  sugar,  and  a  box  of  raisins,  tried  at  the 
Albany  Circuit,  Sept.  15,  1824,  before  Duer, 
Circuit  J. 

The  following  facts  appeared  at  the  trial : 
May  6, 1824,  the  defendant  called  at  the  plaint- 
iff store,  and  inquired  for  the  articles  in  ques- 
tion. Being  informed  by  Schoolcraft,  one  of 
the  plaintiffs,  that  he  had  them,  the  defend- 
ant told  him  to  put  them  as  low  as  he  could 
and  he,  the  defendant,  would  pay  for  them  in 
cash,  or  current  bills.  Schoolcraft  replied  that, 
on  those  conditions,  he  would  sell  them  as  low 
as  he  could.  On  the  same  day  the  goods  were 
delivered  to  the  defendant,  who  took  them  to 
his  store  on  carts.  The  next  day  the  defend- 
ant's clerk  called  on  the  plaintiffs  to  pay  for 
them,  and  offered  a  note  which  had  been  in- 
dorsed by  the  plaintiffs,  and  regularly  pro- 
tested, proposing  to  pay  the  balance  in  cash. 
The  plaintiffs  refused  to  receive  the  note,  and 
about  a  fortnight  after  demanded  the  property 
of  the  defendant,  which  he  refused  to  deliver. 

The  note  had  been  drawn  by  one  Northrop 
payable  to  the  plaintiffs,  or  order  ;  and  was  in 
dorsed  by.  them  to  Isaiah  Shaw.  It  was  given  for 
horses  purchased  of  Shaw,  which  Northrop 
took  to  Boston,  and  there  delivered  them  to 
one  of  the  plaintiffs.  The  note  had  been  dis- 
counted at  the  Albany  Bank,  and  taken  up  by 
Shaw  after  protest. 

The  defendant  offered  to  prove  that  the 
plaintiffs  had  indorsed  notes  to  a  large  amount 
for  Northrop,  had  received  from  him  the  prop- 
erty purchased  with  those  notes,  and  then 
stopped  payment,  with  the  avowed  intention 
of  preventing  the  holders  from  collecting  them. 

This  testi  mony  was  objected  to  and  overruled. 
Ill*]  *The  judge  left  two  questions  to  the 
jury:  1.  Whether  the  goods  in  question  were 
sold  on  the  understanding  that  they  were  to  be 
paid  for  in  cash  or  current  bank  bills.  2. 
Whether  the  plaintiffs  were  induced  to  part 
with  the  goods  on  the  misrepresentations  or 
deceptions  of  the  defendant ;  and  under  cir- 
cumstances against  which  common  prudence 
could  not  guard  ;  and  that  in  either  case  the 
plaintiffs  were  entitled  to  a  verdict.  To  this 
charge  the  defendant  excepted. 

Verdict  for  the  plaintiffs  for  $213.97,  the 
value  of  the  goods,  with  interest. 

Mr.  I.  Hamilton,  now  moved  for  a  new  trial. 
He  insisted  that  the  goods  were  delivered  pur- 
suant to  a  fair  contract,  and  that  assumpsit 


should  have  have  been  brought.  The  delivery 
vested  the  property.  (Bro.  Cont.,  pi.  26;  Shep. 
Touch.,  224 ;  Noy  Max.,  88  ;  1  Salk.,  113;  7 
East,  558,  571;  14  Johns.,  167;  2 Com.  Cont., 
210,  212,  221,  231-283  ;  8  Bos.  &  P.,  584.)  If 
the  opposite  doctrine  be  allowed,  which  seeks 
to  avoid  all  cash  sales,  followed  by  delivery, 
where  the  money  is  not  paid,  the  situation  of 
purchasers  must  be  very  insecure.  If  void  as 
to  the  immediate  vendee,  it  is  so  as  to  the  most 
remote.  The  delivery  without  payment  gave 
a  credit  to  the  vendee.  (4  Rep.,  119  b;  Cooke 
B.  L.,  447,  ch.  8,  sec.  18;  5  T.R.,  231;  8  Cow., 
84.)  It  was  a  waiver  of  the  cash  payment.  (1 
East,  375.)  To  save  the  lien,  the  delivery  it- 
self should  have  been  conditional,  as  in  Hussey 
v.  Thornton,  4  Mass.,  405.  Security  might 
have  been  demanded  at  the  time.  There  are 
not  only  many  direct  authorities;  but  the  whole 
doctrine  of  stoppage  in  transitu  shows  that  the 
very  moment  goods  reach  the  bands  of  the 
vendee,  or  his  agent,  the  right  to  reclaim  them 
is  gone.  (3  Bos.  &  P.,  584;  Cowp.,  294;  8  T. 
R.,  330;  3  P.  Wms.,  186;  12  Johns.,  348.)  The 
cases  which  have  gone  to  the  jury  upon  the 
validity  of  the  sale,  are  all  cases  of  fraud. 
Such  was  HoUingworth  v.  Napier,  3  Cai.,  183  ; 
Hunn  v.  Bowne,  2  Id.,  38,  and  Allison  v.  Mat- 
thieu,  3  Johns.,  235. 

*The  testimony  offered  by  the  defend-  [*  1 1  £ 
ant  and  overruled  should  have  been  received. 
It  went  to  show  that  the  plaintiff  had  not  been 
damnified.  The  measure  of  damages  in  trover 
is  not  always  the  value  of  the  goods.  (5  Mass. , 
104-106.)  The  note  of  the  party  was  equiva- 
lent to  cash,  and  better  than  bank  bills.  (5 
Mass.,  299.)  An  individual  as  well  as  a  bank 
is  bound  to  take  his  own  notes  in  payment. 
Promissory  notes  are  often  considered  as  cash. 
(8  Johns.,  206;  11  Id.,  468.) 

Demand  and  refusal  is  no  evidence  of  a  con- 
version, where  there  is  a  good  excuse  for  not 
complying  with  the  demand.  (5  Burr.,  2826.) 

Mr.  8.  8.  Lush,  contra,  cited  Allison  v.  Mat- 
thieu,  3  Johns.,  235;  Murray  v.  Burling,  10  Id., 
172;  Hunn  v.  Bowne,  2  Cai.,  38,  and  Van  Cleef 
v.  Fleet,  15  Johns.,  147. 

He  said  these  cases,  together  with  that  of 
Woodwoi'th  v.  Kissam,  15  Johns.,  186,  estab- 
lish, beyond  all  doubt,  that  where  the  creditor 
obtains  possession  of  his  debtor's  goods  by 
fraud,  the  property  is  not  changed,  and  the 
debtor  may  maintain  trover  for  them ;  and  that 
what  circumstances  are  necessary  to  make  out 
the  deception  are  matter  for  the  jury.  He  also 
cited  Parker  v.  Norton,  6  T.  R.,  695. 

In  Palmer  v.  Hand,  13  Johns.,  484,  the  doc- 
trine is  explicitly  laid  down  that  where  goods 
are  to  be  paid  for  on  delivery  the  vendor  has 
a  lien  ;  so  that  if  they  be  actually  delivered  to 
the  vendee  and,  on  demand,  he  refuses  to  pay, 
the  property  is  not  changed,  the  delivery  being 
conditional. 


man,  14  Me.,  400 ;  Summers  v.  Sleeth,  45  Ind.,  598 ; 
Phelps  v.  Hubbard,  51  Vt.,  489 ;  Jones  v.  Marsh,  22 
Vt.,  144;  Cleveland  v.  Sterrett,70  Pa.  St.,  204 ;  Posey 
v.  Scales.  55  Ind.,  282;  Stoolflre  v.  Rayse.  71  111.,  223; 
Morton  v.  Lamb,  7  T.  R.,  125 ;  Rawson  v.  Johnson,  1 
East,  203;  Jackson  v.  Allaway,  6  Man.  &  G.,  942; 
Boyd  v.  Lett,  1  C.  B.,  222.  But  see  Hapgood  v.  Shaw, 
105  Mass.,  276 :  Barr  v.  Myres,  3  Watts  &  8..  298;  Allen 
v.  Woods,  24  Pa.  St.,  76. 

Thnugh  to  be  paid  for  on  delivery,  if  goods  are  de- 
livered without  payment,  the  title  passes.  Such  de- 
livery is  a  waiver  of  condition.  Lupin  v.  Marie,  6 
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Wend.,  77:  Hennequin  v.  Sands,  25  Wend.,  640; 
Smith  v.  Lynes,  5  N.  Y.,  41 ;  Ives  v.  Humphreys,  1 E. 
D.  Smith,  198 ;  Conway  v.  Bush,  4  Barb.,  564  ;  Husted 
v.  Ingraham,  75  N.  Y.,  251 ;  Meeder  v.  Cook,  31  Me., 
340:  Bowen  v.  Burk,  13  Pa.  St.,  146;  Smith  v.  Dennie, 
23  Mass.  (6  Pick.),  262 ;  Farlow  v.  Ellis,  81  Mass.  (15 
Gray),  229  ;  Pitts  v.  Owen,  9  Wis..  152. 

where  the  sale  is  ofalarge  quantity  of  merchandise, 
which  will  require  some  time  in  the  delivery,  pay-' 
ment  and  delivery  are  not  regarded  as  simultaneous- 
acts.  Lees  v.  Richardson,  2  Hilt.,  164 ;  Baker  v.  Hig- 
gins,  21  N.  Y.,  397. 
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The  testimony  offered  by  the  defendant  and 
rejected  by  the  judge,  was  irrelevant, 

Mr.  Hamilton,  in  reply,  said  that  Palmer  v. 
Hand  was  a  case  of  gross  fraud,  and  there  was 
no  actual  delivery  or  acquiescence  by  the  vend- 
or, as  in  the  case  before  the  court. 

Curia,  per  SAVAGE,  Oh.  J.  The  principal 
question  is,  whether  trover  w.ill  lie  upon  the 
facts  proved. 

1 1 3*]  *If  there  was  a  fair  contract  for  the 
goods,  and  they  were  delivered  to  the  pur- 
chaser without  any  fraudulent  contrivance  on 
his  part  to  obtain  possession,  the  property 
passed,  and  the  plaintiff's  remedy  is  by  a  dif- 
ferent action. 

It  is  conceded  that  the  plaintiffs  were  enti- 
tled to  pay  for  the  goods  upon  delivery.  They 
might  have  refused  to  part  with  the  goods  until 
payment.  Where  no  time  is  agreed  on  for  pay- 
ment, the  delivery  and  payment  are  to  be  sim- 
ultaneous acts.  But  if  the  vendor  delivers  the 
goods  to  the  vendee,  and  the  latter  omits  to 
pay,  the  property  of  the  goods  is  changed.  If 
the  vendee  becomes  bankrupt  while  the  goods 
are  on  their  passage,  but  before  actual  deliv- 
ery, the  vendor  may  stop  them  in  transitu.  (2 
Com.  Cont.,  221;  Cooke  Bank.  L.,  ch.  8  sees. 
17,  18.) 

In  case  of  an  agreement  to  pay  down  for 
goods,  if  the  vendor  deliver  the  goods  without 
actual  payment,  the  vendee  may  avail  himself 
of  any  legal  set-off,  notwithstanding  the  agree- 
ment to  pay  ready  money.  (Ibid.,  1  East,  375.) 

In  Hussey  v.  Thornton,!  Mass. ,  405,  the  plaint- 
iffs had  agreed  to  sell  a  quantity  of  candles 
to  T.  &  W.  on  credit,  and  on  their  giving  secu- 
rity. The  agent  of  T.  &  W.  received  the  can- 
dles on  board  a  vessel  through  the  hands  of 
cartmen  sent  by  him.  While  part  of  the  can- 
dles were  on  the  wharf  and  part  on  board  the 
vessel,  one  of  the  plaintiffs  appeared  and  said 
he  should  consider  the  candles  the  property  of 
the  plaintiffs  until  security  was  given,  to  which 
the  agent  assented.  These  candles  were  at- 
tached by  the  defendants  as  the  property  of  T. 
&  W.  ;  and  the  question  was,  whether  they 
were  so.  Parsons,  Ch.  J.,  states  the  inquiry  to 
be,  whether  this  was  an  absolute  delivery,  not 
revocable;  or,  if  revocable,  yet  not  revoked. 
"We  think,"  said  he,  "  they  (the  plaintiffs) 
were  bound  to  recollect  the  condition  they  had 
themselves  made,  and  not  to  have  delivered  the 
candles  until  it  had  been  complied  with."  The 
court,  however,  decided  the  cause,  on  the 
ground  that  the  agent  had  accepted  of  a  con- 
ditional delivery  and,  therefore,  the  property 
remained  in  the  vendors.  But  the  decision 
1 14*]  would  have  been  different  *if  the  goods 
had  been  sold  or  attached  while  in  the  posses- 
sion of  T.  &  W.  According  to  the  doctrine  of 
this  case,  the  absolute  delivery  of  the  property 
is  a  waiver  of  any  condition  antecedently 
made. 

ID  M'Cartv\.  Victory,  12  Johns.,  348,  this 
court  decided  that  trespass  would  not  lie  where 
the  vendor  had  parted  with  the  possession, 
even  though  by  fraud.  They  add,  the  prop- 
erty was  changed  by  the  delivery. 

In  5  T.  K,  231.  Mr.  J.  Buller  cites  the  case 
of  Haswett  v.  Hunt,  where  Lacey  in  the  morn- 
ing, purchased  some  tobacco  of  the  plaintiffs, 
to  be  paid  for  in  cash,  and  then  went  off  to 
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France  to  absent  himself  from  his  creditors. 
The  tobacco  was  delivered  by  the  plaintiffs' 
servants  at  Lacey's  house,  without  demanding 
the  money  or  having  any  orders  to  do  it.  Eyre, 
Ch,  J.,  held  that  the  sale  was  made  complete 
by  the  act  of  the  plaintiffs;  that  by  delivering 
the  goods,  without  demanding  the  money,  the 
property  was  vested  in  Lacey  as  upon  a  com- 
plete sale  ab  inito,  without  ready  money.  That 
was  a  much  stronger  case  than  the  present. 

Suppose  the  plaintiffs'  note  had  never  been 
presented,  but  that  after  a  fortnight  had 
elapsed  they  had  sent  a  bill  of  the  goods,  and 
the  defendant  had  omitted  to  pay  ;  could  it  be 
pretended  that  trover  would  lie  ?  If  so,  the 
vendor  has  only  to  make  his  contract  for  cash, 
and  may  then  pursue  the  property,  whose  hands 
soever  it  may  reach,  at  any  length  of  time  not 
barring  an  action  upon  the  Statute  of  Limita- 
tions. The  proposition  is  monstrous. 

As  to'  fraud,  it  seems  to  me,  if  there  be  any 
in  the  case,  it  is  on  the  side  of  the  plaintiffs. 
The  judge  admitted  that  the  defendant  acted 
under  an  erroneous  opinion  of  his  rights,  and 
yet  charged  the  jury  that  his  conduct  might  be 
fraudulent.  The  fraud,  I  presume,  was  that 
of  paying  the  plaintiffs  with  their  own  paper. 
If  that  be  fraudulent,  it  must  be  admitted  that 
the  defendant  is  guilty.  But  there  is  no  evi- 
dence in  the  case  showing  that  he  contemplated 
making  such  a  payment  when  he  purchased 
the  goods,  or  when  he  received  them. 

*The  case  of  Palmer  a.  Hand,  is  not  [*1  lf> 
in  point.  The  purchaser  in  that  case  .never  re- 
ceived the  delivery  of  the  lumber  ;  b*ut  while 
the  hands  were  piling  it,  he  defrauded  the  de- 
fendant of  nearly  the  value  of  it,  and  ab- 
sconded. 

I  find  no  case  which  will  warrant  a  recovery 
in  this  action  ;  nor  is  it  sustainable  upon  any 
principle  of  law. 

I  think  the  judge  erred  ;  and  there  must  be 
a  new  trial,  with  costs  to  abide  the  event. 

New  trial  granted.(a) 

Cited  in— 6  Wend.,  81,  157 ;  7  Wend.,  406 ;  8  Wend., 
263 ;  14  Wend.,  565 ;  15  Wend  ,  225 ;  22  Wend..  664 ;  24 
Wend.,  460;  1  Den.,  51;  2  Paigre,  172;  1  Edw.,  145;  5 
N.  Y.,  44  ;  18  N.  Y.,  311 ;  4  Barb.,  565;  12  Barb.,  280; 

20  Barb.,  61 ;  66  Barb.,  38  ;  37  How.  Pr.,  353 :  6  Abb. 
N.  S.,  375 ;  3  Sand.,  208 :  3  Duer,  316 ;  38  Super.,  151 ;  1 
Sweeny.  196 ;  1  E.  D.  S.,  199 ;  2  Hilt.,  173 ;  1  Daly,  27 ; 

21  Am.  Dec.,  258  ;  28  Am.  Dec.,  541. 543. 

(a)  There  is  no  doubt  that  the  strong- greneral  prop- 
osition laid  down  by  Platt,  J.,  in  Palmer  v.  Hand,  13 
Johns.,  434,  joined  with  the  subsequent  case  of  Hajr- 
srerty  v.  Palmer,  6  Johns.,  Ch.,  437,  decided  by  Kent, 
late  Chancellor,  have  led  the  profession  jrenerally  to 
an  adoption  of  the  doctrine  as  stated  in  Mr.  John- 
son's marginal  note  to  the  former  case;  that  "where 
jroods  are  sold,  to  be  paid  for  on  delivery,  if  on  the 
delivery  being:  completed,  the  vendee  refuses  to  pay 
for  them,  the  vendor  has  a  lien  for  the  price,  and 
may  resume  the  possession  of  the  groods.  This  case 
was  at  law.  Hagrgrerty  v.  Palmer,  in  equity,  g-oes 
about  the  same  length,  as  between  vendor  and  vend- 
ee, and  where  no  hona  fide  purchaser  intervenes. 
No  case  is  cited  in  support  of  either  the  dictum  of 
Platt,  J.,  or  the  decision  of  Kent,  ChanetOfir.  But 
they  were  very  learned  and  able  judRes.  And  as  the 
dictum  cited  is  certainly  at  war  with  the  decision  in 
the  principal  awe,  whatever  may  be  said  of  Hag:- 
srerty  v.  Palmer;  and  as  it  is  important  that  a  prin- 
ciple of  such  extensive  practical  application  be  as 
firmly  settled  as  possible,  1  give  below  the  decision 
of  Story,  J.,  in  Conyers  v.  Knnis.  2  Mas..  236.  This 
case  declares  the  law.  as  I  believe  It  was  held  by  the 
profession,  till  the  two  decisions  cifo-d  from  John- 
son, viz. :  that  a  fair  sale  for  cash,  or  a  bill,  or  other 
mode  of  payment  at  the  time;  and  a  deli  very,  though 
without  payment,  passes  the  pro|>erty  of  the  goods 
absolutely,  both  at  law  and  In  equity,  even  as  be- 
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tween  vendor  and  vendee;  and  that  no  lien  remains 
for  the  price.  This,  I  am  sure,  was  the  conceded 
and  well  established  doctrine,  at  least,  in  a  court  of 
law :  and  I  am  not  aware  that  even  in  equity,  after 
transit™  determined,  the  doctrine  of  lien  for  the 
price  was  ever  applied,  till  the  case  of  Haggerty  v. 
Palmer.  The  question  was  much  discussed  in  war- 
ren v.  Sproule,  2  Marsh,  Ky.,  528,  and  at  p.  536,  Judge 
Owsley,  who  delivered  the  opinion  of  the  court,  as- 
serts in  terms,  and  as  the  clear  and  settled  doctrine, 
that  it  is  only  while  the  goods  are  in  tranxitu,  that 
ihe  consignor  can  retake  them,  even  though  the 
consignee  be  insolvent :  and  he  denies  that  the  con- 
signor can.  after  the  delivery,  have  any  lien  in  such 
a  case  for  the  price.  The  question  there  was  in 
equity.  The  case,  however,  does  not  determine  the 
point  as  between  vendor  and  vendee ;  for  the  latter 
nad  sold  to  another,  who  purchased  bona  fide,  and 
would  be  protected  even  within  the  doctrine  of 
Haggerty  v.  Palmer. 

116*]  *CONYEK8  ET  AL.  V.  WILLIAM    H.NMS   ET  AL., 

Administrators  of  LEWIS  ROUSMAKIEBE. 

A  BILL  in  equity  which  was  set  down  by  consent 
for  a  hearing  upon  the  bill  and  answer.  It  was 
argued  by  Mr.  Hunter,  for  the  plaintiff,  and  by  Mr. 
Itandolph,  for  the  respondents,upon  the  point  stated 
in  the  opinion  of  the  court. 

STORY,  J.  This  is  a  case  of  extreme  hardship,  and 
such  as  might  well  induce  a  court  to  strain  after 
some  mode  of  redress.  The  cause  has  come  on  upon 
the  bill  and  answer,  and  the  material  facts  are  these: 
The  intestate,  Lewis  Rousmaniere,  a  merchant  of 
Newport,  being  deeply  and  fraudulently  insolvent, 
May  4, 1820,  wrote  a  letter  to  the  plaintiffs,  who  are 
merchants  in  Charleston,  S.  C.,  and  with  whom  he 
had  previously  done  business,  containing  an  order 
for  tne  purchase  and  shipment  of  30  casks  of  rice  on 
his  own  account,  from  Charleston  to  Newport.  May 
6,  the  intestate,  in  consequence  of  the  discovery  of 
his  frauds,  committed  suicide.  The  letter  of  May 
4,  duly  reached  the  plaintiffs,  who,  May  16,  shipped 
the  30  casks  of  rice  consigned  to  the  intestate  on  his 
own  account  and  risk,  and  drew  a  bill  on  the  intes- 
tate for  the  amount,  in  $500.73,  payable  at  30  days 
sight.  The  rice  duly  arrived  at  Newport,  May  24, 
and  was  received  and  freight  and  charges  paid  by 
the  defendants,  who  had  previously  taken  adminis- 
tration on  the  estate  of  Rousmaniere,  and  repre- 
sented it  insolvent,  according  to  the  laws  of  R.  I. 
On  the  evening  of  the  day  in  which  the  rice  was  re- 
ceived by  the  defendants,  a  letter  arrived  by  the 
inail.f  rorn  the  plaintiffs, containing  an  invoice  of  the 
rice,  and  advising  of  the  draft  drawn  for  payment. 
Upon  the  presentment  of  the  draft,  the  defendants 
refused  payment,  and  it  was  duly  protested.  The 
rice  was  sold  by  the  defendants,  and  the  present  bill 
is  brought  to  obtain  payment  of  the  cost  of  the 
rice,  out  of  the  proceeds  in  the  hands  of  the  defend- 
ants. The  defendants'  answer  admits  that  at  the 
time  of  the  order,  the  intestate  must  have  been  in- 
solvent, but  that  whether  that  fact  was  then  known 
to  him,  they  are  unable  to  say :  and  it  states  that  the 
defendants  are  ignorant  of  any  representations 
made  by  the  intestate  to  the  plaintiffs  of  his  ability 
to  comply  with  his  engagements,  and  if  he  made 
any,  whether  he  made  them  being  himself  deceived 
as  to  his  pecuniary  circumstances,  or  with  a  view  to 
deceive  the  plaintiffs.  It  further  states  that  the  in- 
testate, to  the  day  of  his  death,  was  actually  engaged 
in  business,  and  was  in  the  daily  receipt  and  pay- 
ment of  considerable  sums  of  money. 

The  principal  point  which,  under  these  circum- 
stances, has  been  pressed  at  the  bar  is,  that  the  right 
of  a  consignor  to  stop  property  in  cases  of  insolv- 
ency, ought  not  to  be  confined  to  stoppage  in  tran- 
sttu,  but  in  equity  should  extend  to  all  cases  where 
the  property  is  not  paid  for,  and  remains  in  the 
hands  of  the  consignee.  It  is  admitted  that  the  de- 
cisions in  England  have  confined  the  right  of  stop- 
page to  cases  where  the  property  is  in  its  transit. 
But  it  is  suggested  that  the  point  has  not  been  sol- 
emnly adjudged  in  the  U.  S.,  and  that  it  is  open  for 
the  court  to  adopt  the  more  enlarged  rule,  hinted  at 
by  Lid.  Hardwicke.  in  Snee  v.  Prescott,  1  Atk.,  245. 
117*]  *His  Lordship  there  says:  "Though  goods  are 
even  delivered  to  the  principal,  I  could  never  see 
any  substantial  reason  why  the  original  proprietor, 
who  never  received  a  farthing,  should  be  obliged  to 
quit  all  claim  to  them  and  come  in  as  a  creditor  only, 
for  a  shilling  perhaps  in  the  pound,  unless  the  law 
goes  upon  the  general  credit  the  bankrupt  has 
gained,  by  having  them  in  his  custody."  The  reason- 
ing, too.  of  Ld.  Loughborough.  in  Lickbarrow  v. 
Mason,  1  H.  Bl.,  357,  is  brought  in  aid  of  the  same 
doctrine. 
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All  argument  of  this  sort  is  addressed  in  vain  to 
this  court.  I  do  not  sit  here  to  revise  the  general 
judgments  of  the  common  law,  or  to  establish  new 
doctrines,  merely  because  they  seem  to  me  more 
convenient  or  equitable.  My  duty  is  to  administer 
the  law  as  I  find  it,  and  I  have  not  the  rashness  to 
attempt  more  than  this  humble  discharge  of  duty. 
Nothing  is  better  settled,  if  an  uninterrupted  series 
of  authorities  can  settle  the  law,  than  the  doctrine, 
that  the  vendor,  in  cases  of  insolvency,  can  stop  the 
property  only  while  it  is  in  its  transit.  If  it  has  once 
reached  the  consignee,  there  is  an  end  of  all  right  to 
reclaim  it  as  a  pledge  for  the  payment  of  the  pur- 
chase money.  If  the  doctrine  were  to  go  the  length 
now  contended  for,  it  is  far  from  certain  that  it 
would  promote  public  convenience  or  policy.  Where 
could  we  stop?  Could  it  be  applied  with  safety  to 
purchases  made  at  at  any  distance  of  time,  if  it 
should  turn  out  in  the  event  that  the  buyer  was 
then  insolvent?  It  is  very  true,  as  has  been  stated 
at  the  bar,  that  our  law  respecting  the  distribution 
of  the  estates  of  persons  dying  insolvent  differs 
from  that  of  England,  where  the  assets  are  mar- 
shaled, and  payment  goes  according  to  the  dignity 
of  the  debt.  Here,  all  debts  are  paid  pan  paxxu. 
This,  however,  affords  no  ground  to  change  the  gen- 
eral rights  and  duties  of  vendor  or  vendee,  or  to 
create  relations  between  debtor  and  creditor  hith- 
erto unknown  to  the  law.  The  cases  arising  under 
the  Bankrupt  Laws  are  not,  in  principle,  unlike 
those  which  arise  here  under  insolvencies.  And  the 
Bankrupt  Laws  furnish  no  instance  of  an  attempt  to 
establish  any  doctrine  like  that  now  sought  from 
the  court.  It  is  sufficient  for  me  to  stand  upon  the 
law,  as  it  is  now  universally  received.  If  there  are 
public  mischiefs  growing  out  of  its  principles,  let 
them  be  remedied  by  the  Legislature. 

The  only  point  of  view,  in  which  it  seemed  pos- 
sible to  sustain  the  plaintiff's  bill,  struck  me  at  the 
argument  to  be,  that  there  was  a  meditated  fraud 
and  concealment  practiced  on  them  by  Rousman- 
iere. If  the  latter  had,  by  false  affirmations  and  con- 
trivances, imposed  upon  the  plaintiffs,  and  induced 
them  to  send  him  the  property,  there  might  be  rea- 
son to  say  that  the  contract  was  db  (rrigine  void  for 
fraud.  And  the  question  then  would  be,  whether 
the  suppressio  veri,  under  the  strong  circumstances 
of  the  present  case,  was  not  equivalent  to  the  aUe- 
gatio  faM,  since  the  imposition  as  to  the  intestate's 
insolvency  was  complete.  If  a  man,  knowing  his 
own  insolvency  and  utter  incapacity  to  make  pay- 
ment, purchases  goods  of  another,  who  is  ignorant 
of  any  change  o_f  his  circumstances,  and  sells  them 
under  the  most  implicit  belief  of  the  good  faith  and 
solvency  of  the  buyer,  in  what  respect  does  the 
transaction  differ  from  a  direct  affirmation  by  the 
buyer  of  his  own  good  faith  and  solvency?  If  the 
buyer  conceals  a  fact,  that  is  vital  to  the  *con-  [*118 
tract,  knowing  that  the  other  party  acts  upon  the 
presumption  that  no  such  fact  exists,  is  it  not  as 
much  a  fraud  as  if  the  existence  of  such  fact  were 
expressly  denied,  or  the  reverse  of  it  expressly 
stated? 

Upon  looking  more  attentively  to  the  facts  of  this 
case,  strong  as  at  first  blush  they  seem  to  be,  I  do 
not  think  they  establish  a  case  of  meditated  fraud. 
The  intestate  was  in  f  u  11  business  as  a  merchant, 
and  there  is  no  reason  to  suppose  that  he  did  not  ex- 
pect, still  to  keep  on  in  business.  It  is  admitted 
at  the  bar  that  the  accidential  discovery  of  his 
fraudulent  conduct  led  to  the  unhappy  catastrophe 
which  terminated  his  life,  and  he  might  have  been 
able  and  have  intended  fairly  to  pay  for  the  rice  in 
question,  at  the  time  when  payment  should.'become 
due.  The  sum  was  not  so  large  as  not  to  be  complete- 
ly within  the  ordinary  means  of  a  merchant.  At  all 
events,  the  bill  does  not  pointedly  put  the  case  as 
one  of  meditated  fraud  and  imposition ;  and  so  far 
as  any  conclusion  to  this  effect  might  be  drawn  from 
the  facts,  it  is  repelled  by  the  answer. 

I  do  not  say  that  the  supprezsio  veri,  if  made  out 
in  this  case,  would  have  sustained  the  plaintiff's 
bill,  even  if  it  were  a  concealment  of  positive  and 
deep  insolvency,  no  device  or  contrivance  having 
been  made  use  of  to  deceive  the  plaintiffs.  That  is  a 
question  with  which  we  need  not  at  present  inter- 
meddle ;  and  sufficient  unto  the  day  is  the  evil 
thereof.  In  the  case  now  before  the  court,  there  is 
no  pointed  averment  of  such  fraudulent  conceal- 
ment to  cheat  the  plaintiffs;  and  if  it  had  been 
averred,  no  attempt  has  been  made  to  sustain  it  by 
proof ;  and  without  proof  no  court  of  justice  ought 
to  presume  it,  unless  the  presumption  from  the 
other  facts,  be  direct  and  irresistible. 

Let  the  bill  be  dismissed,  with  costs. 

COWEN  6. 


1826 


WOODBECK  v.  KELLER. 


MARY  WOODBECK,  an  Infant,  by  C.  I.  L., 
her  Guardian, 

v. 
KELLER. 

Slander— Charge  of  Perjury— Evidence  of  Proof 
of  Charge  Must  be  Sufficient  to  Convict  on 
Criminal  Prosecution — Tioo  Witnesses — Notice 
of  Justification — New  Trial. 

In  slander  for  charging  the  plaintiff  with  perjury; 
the  defendant,  in  order  to  justify  by  proving  the 
truth  of  the  charge,  must  give  evidence  of  the  same 
strength  as  would  be  necessary  to  con  net  of  per- 
jury on  a  criminal  prosecution. 

Accordingly,  one  witness  alone  is  not  sufficient 
to  sustain  the  justification.  His  testimony  must, 
at  least,  be  corroborated  by  independent  circum- 
stances. 

In  neither  case,  is  it  precisely  accurate.to  say  that 
the  charge  must  be  made  out  by  two  witnesses 
swearing  positively,  or  by  circumstances  equivalent 
to  a  second  witness.  If  there  be  only  one  witness, 
circumstances  strongly  corroborative  are  enough, 
although  not,  of  themselves  and  uncontradicted, 
sufficient  to  prove  a  fact. 

In  an  action  of  slander  there  were  four  witnesses 
against  two  as  to  one  fact,  and  the  judge  charged 
the  jury  not  to  believe  the  two.  On  moving  for  a 
new  trial,  upon  the  ground  that  the  judge  should 
have  left  the  evidence  to  the  jury,  held  that  he 
should  have  done  so :  but  as  it  was  plain,  from  the 
case,  that  they  ought  to  have  come  to  that  conclu- 
sion, a  new  trial  should  not,  for  that  reason,  be 
granted. 

A  notice  of  justification  in  slander  should  be 
proved  with  great  particularity. 

Citations— 1  Phil.  Ev.,  112, 113;  1  Chit.  L.  C.,  112, 
113,  563;  4  Bl.  Com.,  357  :  2  Str.,  1230 ;  Peake,  Ev.,  9, 
JO :  Stat.  1  Edw.  6,  ch.  12,  sec.  22 ;  1  McNally,  31 :  20 
Johns.,  357  ;  Starkie  on  Slander,  179 ;  11  Johns.,  38  ;  8 
Johns.,  369 :  9  Johns..  264. 

SLANDER,  for  accusing  the  plaintiff  of  per- 
jury, tried  at  the  Montgomery  Circuit,  in 
Dec.  1825,  before  Williams,  Circuit  J. 
119*]  *The  defendant  gave  a  notice  that 
he  would  prove  special  matter  on  the  trial  in 
justification  of  the  slander,  setting  forth  in  his 
notice  that  the  plaintiff  had  prejured  herself, 
in  falsely  swearing  to  certain  facts  on  a  trial 
between  her  father  and  one  Vrooman.  On  the 
trial,  he  proceeded  to  the  proof  in  justification; 
and  one  question  was,  whether  there  was  not 
a  variance  between  the  proof  and  the  notice. 
Another  question  was,  whether  the  same  testi- 
mony was  necessary,  to  prove  the  truth  of  the 
slander,  as  to  sustain  a  criminal  prosecution 
for  the  perjury.  There  was  also  conflicting 
testimony  as  to  what  the  plaintiff  had  sworn, 
the  witnesses  standing  four  for  the  plaintiff 
and  two  for  the  defendant  on  this  point. 

The  judge  charged  the  jury,  that  the  two 
witnesses  for  the  defendant,  being  contradict- 
ed by  four  witnesses  on  the  part  of  the  plaint- 
iff, as  to  what  she  did  swear,  the  former  were 
not  to  be  believed. 

Also,  that  it  is  the  settled  law,  that  to  sustain 
the  justification,  the  defendant  must  prove  the 

NOTE.  —  Slander— Chary*,  of  perjury— Justification 
I >U  proving  the  truth  of  tlif.  charge— Evidence  nece»- 
*arji. 

The  rvbUnce  to  mutnin  the  truth  of  the  charge  of 
/»//«/•//,  an  a  jiiaiiin-iitiiiii  in  an  act  inn  of  danaer, 
must  be  such  us  would  IK-  necessary  to  convict  of 
perjury  on  a  criminal  prosecution.  In  connection 
with  the  above  case  of  Woodbeck  v.  Keller,  consult 
Willmett  v.  Marsner,  8  Car.  &  P..  «85. 

Uut  the  plaintiff  need  not  be  proved  guilty  beyond 
a  reasonable  doubt.  Klncade  v.  Hrndshaw,  3  Huwks. 
H3;  Spruil  T. Cooper,  IB  Ala.,  7«1.  S«-e  generally  on 
charge  of  jn-rjury  us  slander,  Hopkins  v.  Ifc-etfle,  1 
Cai.,  .H7,  note  :  Martin  v.  Still  well.  18  Johns.,  275,  note. 
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perjury  by  two  witnesses  ;  or  by  one  witness, 
and  circumstances  tantamount  to  another  wit- 
ness. And  that  one  of  the  facts  sworn  to  by  the 
plaintiff,  being  disproved  by  only  one  witness, 
this  was  not  sufficient  to  sustain  the  justifica- 
tion in  that  respect. 

Verdict  for  the  plaintiff  for  $200  damages. 

The  remaining  facts  in  the  case  are  sufficiently 
stated  in  the  opinion  of  the  court. 

Mr.  M.  T.  Reynolds,  for  the  defendant,  now 
moved  for  a  new  trial. 

Mr.  D.  Cody,  contra,  cited  20  Johns.,  351  ; 
9  Id.,  264 ;  3  Id.,  170  ;  8  Id.,  369. 

Curia,  per  SUTHERLAND,  J.  I  understand 
the  rule  to  be,  as  laid  down  by  the  judge,  that 
where,  in  an  action  of  slan'der,  a  defendant 
justifies  a  charge  of  perjury,  one  witness  is  not 
sufficient  to  prove  the  truth  of  the  charge  and 
sustain  the  justification.  The  evidence  must 
be  the  same  as  required  to  convict  a  defendant 
on  an  indictment  for  *perjury.  There  [*12O 
must  be  either  two  witnesses,  or  one  witness 
corroborated  by  material  and  independent  cir- 
cumstances. Upon  an  indictment,  the  rule  is 
well  established  and  undisputed  ;  1  Phil.  Ev., 
112  ;  1  Chit.  L.  C.,  563  :  4  Bl.  Com.,  357  ;  2 
Str.,  1230;  Peake  Ev.,  9,  10;  and  no  ground  of 
distinction  is  perceived  between  the  two  cases. 
The  defendant  must  affirmatively  make  out  the 
fact  of  willful  and  corrupt  falsehood,  as  the 
public  prosecutor  must  upon  an  indictment. 
And  if,  in  the  latter  case,  the  oath  of  the  de- 
fendant is  to  be  considered  equivalent  to  the 
oath  of  a  witness,  why  should  not  a  like  effect 
be  given  to  it  in  a  civil  prosecution  ?  The  gen- 
eral rules  of  evidence  are  the  same  in  both 
cases  ;  and  no  principle  is  perceived  which  re- 
quires the  adoption  of  a  different  rule  in  this 
case. 

It  was  asked  upon  the  argument,  whether 
two  witnesses  would  be  required  to  justify  a 
charge  of  treason  ?  Unquestionably  not.  At 
common  law,  one  witness  was  sufficient  to  con- 
vict of  that  offense.  The  Statute  of  1  Edw.  VI., 
ch.  12,  sec.  22,  was  the  first  which  required 
two  witnesses  to  indict  or  convict  of  treason  ; 
and  that  statute,  not  having  been  enacted  in 
Ireland,  the  common  law  rule  was  enforced, 
and  convictions  for  treason  were  held  upon 
the  testimony  of  a  single  witness,  after  the 
passing  of  that  Act.  (1  >fX.,  31  ;  1  Chit.  C.  L., 
112,  113.) 

The  reason  of  the  rule  in  cases  of  perjury 
does  not  apply  to  treason.  In  the  latter  case 
there  is  no  oath  against  oath.  The  true  reason, 
as  remarked  by  Mr.  Peake,  in  his  Treatise  on 
Evidence,  p.  10,  which  induced  the  Legislature 
to  require  two  witnesses  in  such  cases,  un- 
doubtedly was  "a  due  regard  to  the  lives  and 
liberties  of  men,  which,  in  heated  and  intem- 
perate times,  would  be  much  more  liable  to 
danger,  from  pretended  plots  and  conspiracies, 
if  one  witness  was  permitted  to  convict  them 
of  such  offenses." 

There  is  no  analogy,  in  point  of  principle 
between  the  two  cases. 

It  is  not,  perhaps,  precisely  accurate  to  say, 
that  the  circumstances  required,  in  addition  to 
the  oath  of  a  single  'witness,  in  order  [*  1  H  1 
to  convict  on  an  indictment  for  perjury,  or  to 
sustain  a  justification  of  that  charge  in  an  ac- 
tion of  slander,  must  be  tantamount  to  another 
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witness.  The  same  effect  is  to  be  given  to  the 
oath  of  the  party,  as  though  it  were  the  oath 
of  a  disinterested  witness.  It  is,  therefore,  wit- 
ness against  witness.  The  scale  of  evidence  is 
poised;  and  the  equilibrium  must  be  destroyed, 
by  material  and  independent  circumstances, 
before  the  defendant  can  be  convicted,  or  the 
justification  sustained.  But  the  circumstantial 
evidence  need  not  be  such  as  would,  standing 
by  itself,  justify  a  conviction,  or  sustain  a  jus- 
tification, in  a  case  where  the  testimony  of  a 
single  witness  would  be  sufficient.  It  must  be 
corroborative,  and  strongly  corroborative,  of 
the  testimony  of  the  accusing  witness.  This  is 
all  that  is  required. 

This  rule  is  distinctly  recognized  by  Mr. 
Phillips.  He  says,  it  does  not  appear  to  have 
been  laid  down  that  two  witnesses  are  neces- 
sary to  dispose  the  fact  sworn  to  by  the  de- 
fendants ;  nor  does  that  seem  to  be  absolutely 
requisite  ;  but  at  least  one  witness  is  not  suffi- 
cient ;  and  in  addition  to  his  testimony,  some 
other  independent  evidence  ought  to  be  ad- 
duced. (1  Phil.  Ev.,  113.) 

Although  this  question  was  raised  in  M' Kin- 
ley  v.  Rob,  20  Johns.,  351,  it  was  not  adverted 
to  in  the  opinion  of  the  court,  the  case  turning 
on  other  points. 

The  charge  of  the  judge,  therefore,  in  this 
case,  upon  the  principle  of  evidence  applicable 
to  it,  was  substantially  correct. 

The  justification  was  not  sustained  in  rela- 
tion to  the  pulling  of  the  flax,  and  the  number 
of  bills  paid  to  Vrooman.  The  plaintiff's  oath 
in  relation  to  those  points  was  contradicted 
only  by  a  single  witness,  uncorroborated  by  cir- 
cumstances. 

In  relation  to  working  in  the  oats,  two  wit- 
nesses, Vrooman  and  Magely,  testified  that  the 
plaintiff  swore  that  she  had  worked  half  a  day 
for  the  witness,  raking  oats.  That  she  com- 
menced a  little  after  dinner,  and  worked  an 
hour  or  two  after  dark.  If  she  swore  to  this, 
the  testimony  is  abundant  to  show  that  she 
swore  falsely. 

122*J  *But  the  judge  charged  the  jury,  that 
Vrooman  and  Magely  were  contradicted  by 
four  witnesses,  as  to  the  evidence  given  by  the 
plaintiff,  in  relation  to  working  in  the  oats, 
and  ought  not,  therefore,  to  be  believed. 

John  Cranker  testified  that  she  swore  "  that 
she  thought  she  had  worked  late  enough,  after 
it  was  time  to  quit,  to  make  up  half  a  day." 

James  Pettit — that  she  swore  "that  it  was 
some  time  in  the  afternoon  when  she  came  to 
bind  oats  ;  and  that  she  worked  till  late  in  the 
evening ;  and  that  she  worked  enough,  after 
it  was  time  to  quit,  to  make  up  half  a  day." 

Cornelius  Bennett — "  that  she  came  to  work 
:vt  the  oats  a  little  after  noon  ;  she  went  home 
for  a  rake  ;  and  she  worked  long  enough,  after 
it  was  time  to  quit,  to  make  half  a  day." 

Henry  Wood  beck — "  that  she  went  to  work 
a  little  after  noon,  and  worked  faithfully  with- 
out going  to  tea,  and  thought  she  had  worked 
a  good  half  day." 

Not  one  of  these  witnesses  heard  her  swear 
that  she  had  worked  an  hour  or  two  after  dark, 
but  only  that  she  thought  she  had  worked 
enough  after  it  was  time  to  quit,  to  make  half 
a  day — that  she  worked  till  late  in  the  evening. 

This  is  essentially  different  from  a  positive 
oath — that  she  worked  one  or  two  hours  after 
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dark.  As  to  the  latter  fact,  she  could  not  have 
been  mistaken.  If  it  was  not  true,  it  was  will- 
fully false. 

But  according  to  the  other  witnesses,  what 

she  swore  to  was  expressed  as  an  opinion,  or 

I  in  the  vague  terms  of  late  in  the  evening— cer- 

1  tainly  leaving  a  much  wider  field  for  the  belief 

of  unintentional  mistake  or  error  than  in  the 

other  case. 

The  notice  of  justification  states  that  she 
swore,  in  substance,  and  to  the  effect  follow- 
ing :  "  That  she  had  bound  oats  half  a  day  at 
one  time  for  the  said  John  8.  Vrooman,  under 
her  father,  some  time  in  August,  1832.  That 
she  had  worked,  on  that  occasion,  an  hour  or 
two  after  dark,  so  as  to  make  up  half  a  day." 

A  justification  must  be  proved  with  great 
particularity.  (Stark,  Slander,  179;  11  Johns., 
38,  and  the  cases  there  cited.) 

*The  judge  ought  to  have  left  it  to  f*l  23 
the  jury  to  decide  between  the  witnesses.  But 
if  the  jury  ought  to  have  come  to  the  same  con- 
clusion, the  strong  charge  of  the  judge,  in  an 
action  of  this  description,  is  not  sufficient  cause 
for  granting  a  new  trial.  (8  Johns.,  369;  9 
Johns.,  264.) 

On  the  whole,  I  am  of  opinion  that  a  new 
trial  should  be  denied. 

New  trial  denied. 

Cited  in— 16  Wend.,  603:  25  Hun,  253 ;  3  Barb.,  601 ; 
45  Barb.,  180 ;  2  Hilt..  *56 ;  14  Pet,,  447:  2  Wood.  &  M., 
154;  35  Jnd..  59;  32  Am.  Dec.,  42  (4  Blackf.,  460) ;  41 
Am.  Dec.,  214  (7  Blackf .,  83) ;  20  Am.  Hep.,  414  (9 
Vroom.,  441) ;  40  Am.  Rep.,  7  (4  Lea,  233). 


TOWNSEND 

v. 

MORRIS  AND  VAN  COURTLANDT,  Exec- 
utors of  VAN  COURTLANDT. 

Covenant  of  Warranty — Eviction,  Breach  of — 
Pleading — Damages  for  Eviction,  Personal — 
Survivor  of  Tenant*  in  Common  may  Sustain 
Action  for. 

A  warranty  of  lands,  in  a  deed  in  fee,  is  the  sub- 
ject of  a  personal  action  of  covenant  against  the  ex- 
ecutors of  the  warrantor ;  and  the  grantee  is  not 
confined  to  his  voucher  or  warrantia  chartee,  as  it 
seems  he  was  anciently. 

It  is  sufficient,  in  declaring  upon  this  covenant,  to 
aver,  generally,  that  the  grantee  was  evicted  of  a 
part  or  the  whole  of  the  granted  premises  by  law- 
ful right  and  title  of  a  stranger,  without  setting 
forth  the  title  or  manner  of  eviction  more  particu- 
larly, especially  on  general  demurrer. 

The  damages  for  an  eviction  of  two  tenants  in 
common,  to  whom  lands  are  granted  with  warranty, 
are  personal,  and  an  action  will  lie  for  them  by  the 
survivor. 

Citations— 7  Johns.,  258;  5  Cow.,  137;  2  Bl.  Com., 
301,202;  Co.  Litt.,  365  a,  nnte  315;  3  Mass.,  544;  1 
Brownl.,  21 ;  2  BrownL,  164, 165  ;  2  Mass..  438. 

ON  demurrer  to  the  declaration  in  covenant. 
The  action  was  upon  a  covenant  in  a  con- 
veyance by  way  of  lease  and  release,  of  certain 
land  at  Goshen,  in  Orange  Co.,  and  set  forth 
that  the  testator  thereby  conveyed  the  land  in 
fee  to  the  plaintiff  and  one  S.  Townsencl,  now 
deceased,  on  the  12th  and  13th  days  of  Oct., 
1788  ;  and  thereby,  for  himself  and  his  heirs, 
did  warrant  and  engage  to  defend  to  the  plaint- 
iff and  S.  Townsend,  now  deceased,  and  (heir 
heirs  and  assigns  forever,  the  land  so  conveyed. 
The  declaration  then  averred  that  the  people 
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^of  the  State  of  N.  Y.  had  before,  and  at  the 
time  of,  and  since  the  conveyance,  a  title  to  a 
certain  part  of  the  premises  ;  and  afterwards 
entered  and  ejected,  expelled  and  amoved  the 
plaintiffs  from  that  part,  in  S.  Townsend's  life- 
time. 

The  defendants  craved  over,  and  demurred 
generally,  the  plaintiff  joining  in  demurrer. 

Mr.  P.  A.  Jay,  in  support  of  the  demurrer. 
This  is  a  covenant  real,  and  not  binding  on  the 
personal  representatives  of  the  warrantor.  The 
only  remedy  is  by  voucher  or  warrantia  c/iartce. 
Rudy  v.  Pincombe,  1  Roll.,  25,  26;  S.  C.,  Hob., 
124*]  3,  4;  3B1.  Com.,  300;  Rast.  Ent.,  *396, 
Oarranlie  de  Charters ;  Sir  Henry  Roll  v.  Sir 
Robert  Ottborn,  Hob. ,  20  ;  Hale  Anal.,  33;  Shep. 
Touch.,  182-184  ;  Co.  Litt.,  389  a. 

Neither  the  right  and  title  of  the  people,  nor 
the  eviction,  are  set  forth  in  the  declaration 
with  sufficient  certainty. 

The  plaintiff  is  only  a  tenant  in  common,  and 
yet  claims  the  whole  damages  as  survivor.  This 
is  inadmissible. 

Mr.  R.  Manning,  contra.  The  warranty  is  a 
covenant.  An  action  of  covenant  will  lie  upon 
every  agreement  under  seal,  and  the  covenant- 
or is  personally  bound.  This  rule  has  been  re- 
peatedly applied  to  actions  upon  covenants  of 
warranty  in  relation  to  lands,  and  that,  too, 
without  question.  Withy  v.  Mumford,  5  Cow. , 
137,  and  the  note  to  that  case,  at  p.  143 ;  1 
Mass.,  464  ;  8  Id.,  162  ;  7  Johns.,  258.  War- 
rantia chartce  and  voucher  are  mere  supple- 
mental remedies,  and  the  latter  cannot  be  used 
by  the  grantee,  except  as  tenant  in  a  real  ac- 
tion. Nor  can  he  resort  to  the  writ  of  war- 
rantia, chartce,  with  a  view  to  any  other  estate 
than  the  real.  Both  operate  upon  the  real  es- 
tate only  of  the  grantor,  leaving  his  person  and 
his  personal  property  untouched. 

As  to  the  breach,  it  is  sufficient  to  show  that 
a  right  existed  in  a  stranger,  before  and  at  the 
time  of  the  grant,  under  which  right  we  were 
evicted.  It  is  not  necessary  to  say  that  it  is  a 
right  in  fee.  It  is  enough  that  it  be  for  life. 
•(2  Saund.,  181  a,  note  10.)  It  is  not  necessary 
to  show  what  the  title  is.  That  may  be  impos- 
sible, for  the  claim  is  by  a  stranger.  Nor  is  it 
necessary  to  aver  an  eviction  by  process  of  law, 
nor  show  by  what  agents  the  eviction  was  ef- 
fected. (1  T.  R.,  671.) 

The  eviction  took  place  when  all  parties  were 
alive,  since  which  one  of  the  grantees  has  died. 
By  the  breach,  the  right  to  damages  became  a 
chose  in  action  (2  Johns.,  1),  and  survived.  The 
action  is,  therefore,  properly  brought  in  the 
name  of  the  survivor.  The  covenant  being 
12o*]*personal  as  well  as  real,  the  action  was 
properly  brought  against  the  executors.  (1 
Chit.  PI.,  37;  3  Wik.  29  ;  Cro.  Eliz.,  5.53; 
Com.  Dig.,  Covenant.  C,  1  ;  2  Johns.,  1.) 

Mr.  Jay,  in  reply.  The  question  whether  the 
covenant  was  real  or  personal,  was  not  raised 
in  the  cases  cited  from  5  Cowen.  No  doubt  the 
warranty  is  a  covenant  ;  but  the  question  is, 
for  what  purpose  ?  Not  for  a  personal  pur- 
pose. The  words  dedi  et  concessi  sometimes 
imply  a  covenant  of  warranty,  yet  a  personal 
action  will  not  lie.  Soper  v.  Morgan,  1  Keb., 
821.  And  the  rule  holds  mutually.  The  heir 
alone  can  bring  the  action,  and  it  should  have 
been  brought  in  his  name.  He  may  have  tenr- 
rantia  c/iarfa,  but  he  cannot  bring  a  personal 
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action  of  covenant.  This  is  the  ground  of  our 
objection  that  the  action  cannot  be  maintained 
by  the  surviving  tenant.  The  right  is  real  prop- 
erty, not  personal.  The  action  must  be  brought 
by  the  heir  of  the  deceased  grantee,  against  the 
heir  of  the  deceased  grantor.  The  recovery  is 
of  land. 

There  is,  perhaps,  no  ground  for  our  objec- 
tion that  the  action  is  brought  by  the  surviving 
grantee,  if  the  claim  be,  in  truth,  a  personal 
one,  which  would  pass  to  an  executor  on  one 
side  ;  and  can  be  enforced  against  him  on  the 
other. 

Nor  do  I,  upon  this  general  demurrer,  feel 
any  great  confidence  in  the  objection  to  the 
manner  of  setting  forth  the  title  of  and  eviction 
by  the  people. 

Curia,  per  WOODWORTH,  J.  It  is  contended 
that  the  action  cannot  be  sustained  upon  the 
warranty — it  being  a  covenant  real,  and  not 
binding  on  the  personal  representatives  of  the 
testator. 

I  am  not  aware  that  this  question  has  been 
expressly  decided  in  our  courts.  Actions  have 
been  sustained  on  the  covenant  of  warranty, 
but  this  point  seems  not  to  have  been  raised,  or 
noticed  by  the  court  or  counsel.  The  causes 
were  disposed  of  on  other  grounds. 

*Thus,  in  Kent  v.  Welch.  7  Johns.,  [*126 
258,  the  plaintiff  declared  on  a  deed,  whereby 
the  defendant  gave,  granted,  bargained  and 
sold  a  tract  of  land,  and  engaged  to  warrant 
and  defend  ;  it  was  held  that  no  action  could 
be  maintained,  either  on  the  implied  or  express 
covenant,  without  alleging  and  proving  an  evic- 
tion ;  and  that  the  express  warranty  qualified 
and  restrained  any  implied  covenant  of  seisin, 
arising  from  the  word  "give."  From  this  case 
it  may  be  inferred  that  the  form  of  action  was 
not  considered  objectionable,  or  it  would  have 
been  suggested,  inasmuch  as  the  evidence  there 
required,  would,  under  any  form  of  pleading, 
have  been  unavailing,  if  the  objection  now 
taken  is  well  founded.  So  also  in  Withy  v.  Mum- 
ford,  5  Cow.,  137,  the  action  was  covenant  for 
breach  of  a  warranty.  The  defendant  demurred, 
on  the  ground  that  his  grantee  conveyed  to  the 
plaintiff  with  warranty.  It  seems  to  have  been 
taken  for  granted  that  a  personal  action  was 
sustainable,  for  the  point  was  not  even  dis- 
cussed. 

As  this  is  a  fit  occasion,  I  will  briefly  state 
my  views  on  the  question. 

At  common  law,  a  warranty  was  the  founda- 
tion of  a  voucher,  by  the  tenant,  whenimplead- 
ed  ;  and  if  he  lost  the  land,  he  might  have  judg- 
ment to  recover  of  the  warrantor  other  lands 
to  the  value.  It  is  of  feudal  origin.  Accord- 
ing to  2  Bl.  Com.,  301,  warranties  were  intro- 
duced in  order  to  evade  the  strictness  of  the 
feudal  doctrine  of  nonalieuation  without  the 
consent  of  the  heir.  Butler,  in  his  note,  315,  to 
Co.  Litt.,  365  a,  observes  of  the  doctrine  of 
warranty,  that  "the  effect  and  operation  of  war- 
ranties having,  by  repeated  Acts  of  the  Legis- 
lature, been  reduced  to  a  very  narrow  compass, 
it  is  become,  in  most  respects, a  matter  of  specu- 
lation, rather  than  of  use."  The  use  of  this 
covenant  is  superseded  by  the  introduction  of 
other  personal  covenants.  In  many,  if  not  in 
most  cases,  there  is  no  occasion  for  resorting 
to  the  covenant  of  warranty.  In  some,  how- 
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ever,  it  is  the  only  express  covenant  inserted. 
With  us  the  remedy  by  warrantia  diarta,  or 
voucher,  may  be  considered  obsolete.  No  case 
127*1  of  the  kind  has  *been  reported  in  this 
State,  if  any  ever  existed.  The  reasons  upon 
which  it  is  founded  in  England  do  not  apply 
here,  our  tenures  being  allodial,  not  feudal. 
The  term  "warrant."  as  applied  to  real  estate 
in  that  country,  having  obtained  a  technical 
and  legal  signification  derived  from  feudal 
principles,  I  do  not  perceive  the  necessity,  so 
far  as  regards  the  remedy  or  form  of  action,  of 
understanding  the  term  in  the  same  sense,  when 
used  here.  If  effect  is  given  to  such  a  cove- 
nant by  action  to  recover  damages,  as  on  a  war- 
ranty of  things  personal,  I  apprehend  no  prin- 
ciple of  law  will  be  violated.  Such  a  construc- 
tion will,  no  doubt,  correspond  with  the  inten- 
tion of  the  parties  ;  while  the  ancient  remedy 
is  inconsistent  with  what  must  be  supposed  to 
be  the  intent.  That  remedy  may  frequently 
become  illusory,  as  where  the  proceeding  is 
against  the  heir  ;  the  obligation  to  yield  other 
lands  is  only  on  condition  that  he  had  other 
sufficient  lands  by  descent  from  the  warranting 
ancestor.  (2  Bl.  Com.,  302.)  As  the  right  to 
bring  a  personal  action  seems  never  to  have 
been  made  a  question  in  our  courts,  from  the 
inadequacy  of  the  remedy  by  warrantia  chartce; 
from  the  fact  that  the  "covenant  of  warranty 
singly,  has  been  generally  deemed  sufficient, 
and  as  giving  a  remedy  by  personal  action  ; 
and  more  especially  as  the  reason  of  the  doc- 
trine is  foreign  to  our  institutions  and  laws,  I 
think  it  may  safely  be  concluded  that  an  action 
of  covenant  is  sustainable  on  a  deed  with  war- 
ranty. 

In  Mass,  the  law  has  been  so  considered.  In 
Gore  v.  Brazier,  3  Mass.,  544,  Ch.  J.  Parsons, 
in  commenting  on  this  subject,  observed  that 
"  the  remedy  to  recover  a  recompense  in  other 
lands,  to  the  value,  existed  very  anciently, 
when  the  principal  consideration  received  on 
the  alienation  was  the  services  to  be  performed 
by  the  tenant.  But  when  lands  were  aliened 
for  money,  and  when  the  alienor  might  have 
no  other  lands  to  render  a  recompense  in  value, 
it  became  expedient  that  another  remedy  for 
the  purchaser  on  eviction  should  be  allowed." 
He  further  adds:  "It  is  certain,  that  before 
the  emigration  of  our  ancestors,  the  tenant  on 
being  lawfully  ousted  by  a  title  paramount, 
1 28*]  might  maintain  a  personal  action  *of 
covenant  broken,  on  a  real  covenant  of  war- 
ranty." 1  Brownl.,  21,  and  2  Brownl.,  164, 
165,  are  cited.(a)  The  same  doctrine  is  laid 
down  in  Marston  v.  Hobbs,  2  Mass.,  438.  If 
this  position  be  correct,  then  even  according 
to  the  English  law,  this  action  may  be  main- 
tained— the  grantees  having  been  expelled  by 
lawful  right  and  title. 

It  follows  that  if  the  covenant  is  personal, 
the  representatives  are  liable  ;  and  the  grant 
being  to  two,  who  were  evicted  in  their  life- 
time, the  action  is  well  brought  by-  the  sur- 
vivor. 

(a)  Waters  v.  The  Dean,  etc.,  9  &  10  Jac.,  in  a  per- 
sonal action  of  covenant ;  on  a  covenant  in  a  lease 
by  the  defendants  to  the  plaintiff  for  three  lives. 
The  covenant  was  to  acquit  and  serve  the  lessee 
harmless,  during-  the  term,  against  any  previous 
lease,  by  the  lessors  or  their  predecessors.  (Vide  2 
Brownl.,  168.)  The  main  question  was,  whether  the 
covenant  was  binding-,  the  lease  being-  voidable ;  and 
held  that  it  was:  and  judgment  for  the  plaintiff. 
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Judgment  must  be  rendered  for  the  plaintiff 
with  leave  to  the  defendants  to  amend. 
Judgment  for  the  plaintiff '. 

Cited  in— 21  Wend.,  249;  41  Am.  Dec.,  37  (6  Ala.. 
60). 


BELL  ET  AL. 


PALMER  AND  HAMILTON. 

Consignee  or  Factor  —  Advances  to  Principal,  on 
Consignment  by  —  Still  Bound  to  Obey  Instruc- 
tions as  to  Time  of  Sale. 

A  consignee,  or  factor,  making  advances  on  the 
goods  of  his  consignor  or  principal,  to  an  amount 
even  beyond  their  value,  is  yet  bound  to  obey  the 
instructions  of  the  latter  as  to  the  time  of  sale, 
though  there  be  no  agreement  to  that  effect.  And 
if,  being  instructed  to  sell  immediately,  he  refuse 
the  first  offer,  in  expectation  of  a  more  favorable 
market,  and  afterwards  sell  at  less  than  the  offer.he 
is  liable,  though  he  act  in  perfect  good  faith. 

Citations—  Cowp..  256  ;  3  Johns.  Cos.,  37  :  2  Gall.,  13 
1  Johns.  Cas.,  178,  9  ;  13  Johns.,  333,  334  ;  Yeates,  487  ; 
4  Binn.,  361. 

A  SSUMPSIT,  tried  at  the  N.  Y.  Circuit, 
./i  Dec.  3,  1823,  before  Edwards,  Circuit 
J.  ,  when  the  following  facts  appeared  : 

The  defendants,  at  N.  Y.,  having  on  hand  a 
quantity  of  cocoa  consigned  to  them  by 
D'Arcy  &  Dedier,  of  Baltimore,  at  the  request 
of  Darby,  one  of  the  plaintiffs,  consigned  to 
their  house  of  trade  at  Leghorn,  Italy,  a  part 
of  this  cocoa  in  two  parcels  on  an  advance  by 
the  plaintiffs  of  £2,100  sterling,  the  defendants 
agreeing  to  be  personally  liable  for  the  ad- 
vance. The  consignment  to  the  plaintiffs  was 
by  the  ship  Minerva  Smith,  which  arrived  at 
"Leghorn,  Sept.  1,  1819.  The  consign-  [*129 
ment  was  accompanied  with  the  defendants' 
letter  of  instructions  as  to  the  principal  parcel, 
dated  June  23  previous,  in  which  they  said, 
"  we  inclose  invoice  and  bill  of  lading  for  910 
bags  of  Guayaquil  cocoa,  for  a  very  superior 
quality  ;  amounting  per  invoice  to  $13,660.  It 
is  our  wish  tha't  an  immediate  sale  be  made  of 
this  shipment  on  its  arrival  ;  and  Mr.  Darby 
gives  us  assurances  of  a  favorable  result  .judg- 
ing from  quotations  of  the  article  at  your 
port."  A  subsequent  letter  as  to  the  smaller 
parcel  referred  to  the  former  letter  for  instruc- 
tions. The  article  was  ready  for  sale  at  Leg- 
horn Sept.  20.  Between  that  day  and  the 
28th  of  the  same  month,  the  plaintiffs  had  an 
offer  of  12f  pesos  per  cwt.  which  they  de- 
clined, on  the  ground  that  it  would  not  cover 
anticipations,  freight,  insurance  and  charges  ; 
and  was  finally  not  sold,  till  June,  1820,  at  $11 
per  cwt.  In  the  meantime,  they  had  made 
various  attempts  to  sell  at  a  greater  advantage. 
Aug.  9,  1820,  the  plaintiffs  sent  to  the  defend- 
ants their  account  of  sales  and  account  cur- 


NOTE.— Factors  and  agents— Bound  to  obey  instruc- 
tions of  principals. 

Factors  and  agents  are  bound  tofollmv  instructions 
of  their  principals  strictly.  Blot  v.  Boiceau,  3  N.  Y., 
78 ;  Marneld  v.  Goodhue,  3  N.  Y.,  62 ;  Evans  v.  Root. 
7  N.  Y.,  186;  Jervis  v.  Hoyt,  2  Hun,  637;  Johnson  v. 
N.  Y.  C.  R.  R.  Co.,  33  N.  Y.,  610 ;  Scott  v.  Rogers,  31 
N.  Y.,  676;  Wilson  v.  Wilson,  26  Pa.  St.,  393 ;  Recht- 
scherd  v.  Accommodation  Bank,  47  Mo.,  181 ;  Will- 
iams v.  Higgins,  30  Md.,  404 :  Brown  v.  McGran,  39 
U.  S.  (14  Pet.),  479;  Whitney  v.  Merchants'  Union 
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rent,  showing  a  balance  in  their  favor  of 
$2,565.52,  for  which  this  action  was  brought. 
The  defendants  refused  to  pay  that  sum ; 
but  on  Apr.  1,  1822,  they  paid  the  plaintiffs 
$600.26,  which  would  be  20  cents  more  than 
the  balance  due  the  plaintiffs,  if  they  had 
taken  the  offer  of  12f  pesos. 

Evidence  was  given  at  the  trial  upon  the 
question  whether  the  plaintiffs  had  conformed 
to  the  spirit  of  their  instructions,  and  whether 
the  defendant  had  acquiesced  in  their  pro- 
ceedings. But  it  is  not  necessary  to  state  this, 
as  the  case  here  turned  on  the  charge  of  the 
judge  upon  the  effect  of  the  instructions. 

In  his  charge  he  stated  the  rule  of  law  to  be, 
that  (unless  a  special  agreement  exists)  con- 
signors, by  receiving  an  advance  upon  proper- 
ty shipped,  subject  it  to  the  power  of  the  con- 
signees, and  part  with  their  right  to  control 
the  disposition  of  it ;  so  far  as  to  enable  the 
consignees  to  hold  it  a  reasonable  time  to  con- 
1 3O*]  suit  the  market,  and  to  adopt  *such 
reasonable  measures,  as  may  be  necessary  to 
enable  them  to  reimburse  themselves.  The 
letter  of  instructions  he  considered  immaterial, 
for  if  there  was  no  special  agreement,  the  in- 
structions could  be  of  no  avail,  against  the  lien 
of  the  plaintiffs. 

The  jury  finding  difficulty  on  the  question 
of  the  agreement,  the  judge  further  charged 
them,  that  in  order  to  hold  the  plaintiffs  liable, 
they  ought  to  find  that  there  was  an  express 
agreement  that  the  goods  should  be  sold  im- 
mediately on  their  arrival.  That  if  there  was 
not  an  agreement  to  that  effect,  the  letters  of 
instructions  were  of  no  importance,  and  ought 
to  be  laid  out  of  the  question  ;  and  that  it  lay 
with  the  defendants  to  establish  the  agree- 
ment. 

The  jury  found  for  the  plaintiffs  $2,514.02. 

Mr.  J.  Duer  now  moved  for  a  new  trial,  on 
this  ground,  among  others,  that  the  plaintiffs 
were  bound  by  the  defendants'  instructions  to 
sell  the  cocoa  immediately  on  its  arrival,  and 
the  judge  erred  in  charging  the  jury  that  the 
letters  of  instruction  were  of  no  importance 
and  that  there  must  have  been  an  express 
agreement.  (1  Johns.  Gas.,  436,  437,  462-467, 
note  ;  4  Johns.,  103  ;  13  Id.,  332.)  He  agreed 
that  the  plaintiffs  had  acted  in  good  faith,  but 
this  was  not'  enough.  They  should  have  ac- 
cepted the  first  offer  of  12f"  pesos  per  cwt.  He 
denied  that  there  was  any  authority  for  re- 
quiring a  special  agreement,  and  insisted  that 
the  right  and  duty  of  the  consignees  were  not 
varied  by  the  advance.  True,  he  said,  the 
consignee  has  a  lien,  in  such  a  case,  but  he  has 
no  right  to  sell  in  virtue  of  his  lien  merely. 
Before  that  can  be  done,  the  pledger  must  be 
formally  called  on  to  redeem. 

The  instructions  in  this  case  are  sufficiently 


explicit.  A  request  by  one  having  a  right  to 
command,  is  always  construed  imperatively. 
No  discretion  was  allowed,  and  the  parties 
must  have  so  understood  the  letter. 

It  was  a  condition  that  we  should  not  be  li- 
able unless  there  was  an  immediate  sale.  This 
should  have  been  strictly  performed.  Where 
*one  is  under  an  obligation  to  sell,  if  [*131 
he  lets  an  opportunity  to  sell  to  advantage  pass, 
and  afterwards  sells  at  a  less  advantage,  he 
must  abide  the  loss.  Curry  v.  Edensor,  3  T. 
R.,  524. 

Messrs.  P.  W.  Raddiff  and  I.  A.  Emmet, 
contra.  The  letters  of  the  defendants  do  not 
import  an  absolute  order  to  sell  immediately, 
and,  at  all  events,  whatever  might  be  the  state 
of  the  market.  They  must  be  understood  as 
meaning  a  sale  which  should  not  be  injurious 
to  the  consignor.  If  otherwise,  the  order  was 
not  obligatory.  It  was  not  competent  to  the 
defendants,  after  receiving  an  advance  on  the 
credit  of  the. cocoa,  to  compel  a  sale  which 
would  not  cover  advances  and  charges,  unless 
there  was  a  special  agreement  at  the  time,  au- 
thorizing such  an  order.  Otherwise,  the  con- 
signor may  defeat  the  object  of  the  consign- 
ment, which  is  security  for  the  advance. 
Whether  there  was  such  an  agreement,  is  a 
question  of  fact,  and  was  properly  put  to  the 
jury. 

It  is  conceded  that  we  acted  in  good  faith. 
This  was  sufficient  under  the  circumstances. 
(3  Cow.,  281.)  We  were  not  bound  literally  to 
follow  instructions,  at  whatever  sacrifice.  (1 
Johns.  Cas.,  174  ;  3  Id.,  311  ;  4  Binn.,  361  ;  1 
Yeates,  486;  Id.,  409;  1  Liv.  Agency,  369.) 
If  we  had  sold  and  the  market  had  afterwards 
risen,  the  case  would  have  been  stronger 
against  us. 

The  lien  gives  a  right  to  hold  the  goods,  if 
not  to  sell  them.  There  was  no  need  of  calling 
on  the  defendants  to  redeem.  There  was  au- 
thority to  sell,  though  not  positive  and  effect- 
ual instructions  to  sell  immediately. 

All  we  contend  for  is,  that  the  consignee 
should  have  a  reasonable  time  to  look  to  the 
market. 

This  is  not  the  case  of  a  will,  in  which  we 
admit  that  the  mere  expression  of  a  wish  is  to- 
be  construed  imperatively. 

But  when  one  parts  with  an  interest  in  prop- 
erty, he  parts  pro  tanto  with  the  control  of  it. 
He  cannot  diminish  its  value  by  hastening  the 
sale,  whether  it  be  the  sole  *security  or  [*  132 
not.  He  can  no  more  do  this  than  a  mortgagor 
of  real  estate,  who  is  always  bound  personally. 

The  counsel  also  cited  2  Gall.,  13. 

Mr.  J.  0.  Hoffman,  in  reply.  The  judge 
finally  excluded  from  the  jury  everything  ex- 
cept the  question  whether  there  was  an  express 
agreement.  He  did  not  even  leave  room  for 


Ex.  Co.,  104  Mass.,  152:  8.  C.,  8  Am.  Rep.,  207 ;  Hall 
v.  Storrs.  7  Wis..  253 ;  Courcier  v.  Klttcr,  4  Wash.  C. 
C.,  54B ;  8.  C..  1  Smith  L.  C.,  828. 

Even  where  af tutor  ha*  made  advances  on  the  UIMHI* 
to  (i/i  amount  hcj/ond  (heir  mluc,  he  must  obey  the 
instructions  of  his  principal.  See  above  case  of  Hell 
v.  Palmer.  See,  also,  IM  Farure  v.  Kneelaiui,  7  Cow., 
45»i;  Marneld  v.  Goodhue.  :i  X.  V.,  «2;  Blot  v.  Boi- 
ceau,  3  N.  Y.,  78:  Hidden  v.  Waldo,  55  N.  Y..  291; 
Wicks  v.  Hatch.  «2  N.  Y.,  SB  ;  Hilton  v.  Vanderbilt, 
82  N.  Y.,  5fll ;  FrothinKham  v.  Everton.  12  N.  H.,  239. 

Hut  the  Supreme  Court  of  the  I'nited  Statrjt  lu>hl*a 
xoine.ichat  different  doctrine.  "  It  is  true,-  that  factors 
are  jrenerally  bound  to  obey  all  orders  of  their  prln- 
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<-il  >uls  respecting  the  time  and  mode  of  sale.yet  when 
they  have  made  larjre  advances  or  incurred  expenses 
on  account  of  the  consignment,  the  principal  can- 
not, by  any  subsequent  orders,  control  their  rh/ht  to 
sell  at  such  time,  as.  in  the  exercise  of  a  sound  dis- 
cretion and  in  accordance  with  the  usatre  of  trade, 
they  may  dwm  Ix-st  to  secure  indemnity  to  them- 
selves, and  to  promote  the  interests  of  the  consignor. 
Of  course  they  must  act  in  jrood  faith  and  with  rea- 
sonable skill."  Feild  v.  Farrimrtpn,  77  V.  S.  (10 
Wall.*,  14»;  Brown  v.  Mc(Jran,3tt  I".  S.  (14  Pet.),  47!t, 
nntc  in  Isiw.  e*l. 

See  generally,  Le  Guen  v.  Qouverneur,  1  Johns. 
Cas., 437,  note;  Urqtihart  v.  M'lver.  4  .Johns.,  103. 
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them  to  find  an  implied  agreement.  No  author- 
ity has  been,  or  can  be  cited,  showing  the  ne- 
cessity of  any  agreement  to  secure  the  control 
of  the  consignors. 

The  lien  was  merely  on  the  proceeds  of  the 
goods,  not  on  the  goods  themselves.  These 
were  to  be  sold  and  so  both  parties  understood. 
The  instructions  of  the  principal  must  be 
obeyed.  The  plaintiffs  were  the  mere  agents 
or  factors  of  the  defendants.  And  the  lien  for 
advances  was  never  held  to  give  the  factor  a 
control  beyond  what  he  would  otherwise  have. 
The  principal  may  order  a  sale  when  he  pleases 
and  require  his  factor  to  rely  on  his  personal 
security  for  the  balance  of  the  advance,  if  it 
exceeds  the  amount  of  sales.  The  consignee 
always  agrees  to  this.  It  is  implied  from  the 
nature  of  the  transaction. 

In  good  sense,  these  instructions  were  to  sell 
at  the  market  price  on  the  first  offer. 

Curia,  per  SAVAGE,  Ch.  J.  There  is  no  dis- 
pute but  the  advance  on  the  goods  exceeded 
their  value,  and  the  defendants  admit  their  lia- 
bility to  refund  the  difference  between  the 
money  loaned,  and  the  value  of  the  cocoa  at  12f 
pesos.  But  they  contend  that  the  plaintiffs, 
not  having  taken  that  price  when  offered,  and 
having  subsequently  sold  for  eleven,  must  bear 
the  loss.  Whether  the  plaintiffs  were  bound 
to  have  taken  that  offer,  and  to  have  sold  im- 
mediately on  the  arrival  of  the  cocoa  ;  or, 
whether  they  were  justified  in  holding  it  long- 
er, to  try  the  market,  is  the  only  question. 

The  judge,  at  the  trial,  charged  the  jury  that 
the  letters  of  instruction  were  to  be  laid  out  of 
the  question,  unless  there  was  an  express  agree- 
133*]  ment  to  sell  immediately.  In  *this  I 
apprehend  there  was  an  error.  The  plaintiffs, 
by  their  representative,  Darby,  had  refused  to 
purchase,  but  solicited  the  consignment  of  the 
cocoa.  They  received  it  as  factors  and,  of 
course,  under  the  rights  and  duties  which  ex- 
ist by  law  between  principal  and  agent.  The 
plaintiffs  having  advanced  money  upon  the 
goods,  gave  them  a  lien  for  the  amount  of  their 
advance  ;  but  I  do  not  find  any  authority  for 
saying  that  the  lien  thus  created  alters  the 
rights  of  the  parties  in  any  respect,  so  far  as 
relates  to  the  duty  of  the  factor  in  making  sale 
of  the  goods.  Nor  is  there  any  reason  why  it 
should.  The  principals  are  liable  for  the  money 
advanced  ;  and  the  goods  being  at  their  risk, 
are  subject  to  their  order  and  control,  in  every 
respect,  not  inconsistent  with  the  lien  of  the 
factor. 

The  factor's  lien  is  upon  the  goods,  and 
upon  the  proceeds.  (Cowp.,  256.)  The  most 
advantageous  sale  should  be  made,  that  the  bal- 
ance, if  in  favor  of  the  principal,  may  be  as 
large  as  possible  ;  and,  if  against  him,  as  small 
as  possible.  It  is  the  duty  of  the  factor  to  man- 
age the  affairs  of  his  principal  in  the  same  man- 
ner, and  with  that  care  and  diligence,  which  a 
prudent  and  discreet  merchant  would  exercise 
in  relation  to  his  own  affairs.  But  he  must 
still  obey  his  instructions,  because  it  is  the 
principal  who  bears  the  loss.  The  factor  must, 
for  that  reason,  be  liable  for  negligence  or  for 
•departure  from  instructions  in  the  same  man- 
ner as  in  ordinary  consignments. 

It  was  said  by  this  court,  in  Rundle  v.  Moore, 
3  Johns.  Cas.,  37,  that  agents  or  factors  who  i 
358 


disobey  their  instructions  through  mistake  or 
design,  are  undoubtedly  responsible.  In  Evans 
y.  Potter,  2  Gall.,  18,  Story,  J,,  says,  "  a  factor 
is  bound  to  ordinary  diligence  in  relation  to  the 
property  confided  to  him.  Where  the  orders 
leave  the  management  of  the  property  to  his 
discretion,  he  is  bound  only  to  good  faith  and 
reasonable  conduct."  "If  he  can  advantageous- 
ly sell  the  property,  and  neglect  so  to  do,  he 
must  answer  in  damages.  But  if  the  markets 
are  low  or  unusually  crowded,  if  new  and  un- 
expected difficulties  arise,  he  is  not  obliged  to 
sell  at  all  events,  and  under  every  disadvan- 
tage." The  same  doctrine  of  *the  lia-  [*134 
bility  of  the  factor  for  ordinary  negligence,  is 
found  in  the  Treatises  on  Agency,  by  Paley 
and  Livermore,  and  cases  cited  by  them.  See", 
also,  1  Johns.  Cas.,  178,  179.  But  the  consignee 
must  obey  his  instructions.  If  he  sell  under 
the  given  price,  though  from  good  motives,  he 
is  bound  to  make  good  the  loss.  Ghiy  v.  Oak- 
ley, 13  Johns.,  333,  334. 

If  the  principal  give  orders  to  his  factor.they 
must  be  pursued,  or  he  becomes  liable.  If  none 
are  given,  or  they  are  not  clear  and  explicit, 
the  factor  is  allowed  to  use  his  best  discretion 
according  to  the  usage  of  trade.  Geyer  v. 
Decker,  1  Yeates,  487.  This  case  was  cited  to 
show  that  orders  to  sell  on  arrival,  were  com- 
plied with,  if  a  sale  was  made  within  six 
months.  But  the  time  was  not  made  a  point 
in  the  cause.  The  breach,  it  was  contended, 
consisted  in  selling  on  credit,  when  the  orders 
were  for  cash  ;  the  language  being  to  sell  on 
arrival,  and  remit  the  produce  by  the  same  ves- 
sel, or  any  other  vessel,  to  Philadelphia,  in 
bank  notes.  The  court  held  that  was  no  direc- 
tion to  sell  for  cash  only.  They  also  say  there 
was  strong  proof  of  acquiescence. 

The  case  of  Dusar  v.  Pent,  4  Binn.,  361, 
maintains  the  proposition,  that  a  departure 
from  instructions  may  be  excused  by  an  event 
not  contemplated  at  the  time  the  instructions 
were  given.  The  supercargo,  in  that  case,  was 
compelled  to  go  to  the  Havana  to  repair  his 
vessel,  in  consequence  of  an  accident.  He  sold 
the  vessel  and  part  of  the  flour,  at  the  limited 
price.  The  residue  of  the  flour  was  sold  at 
less  than  the  price  fixed  by  his  instructions,  in 
consequence  of  the  arrival  of  other  cargoes. 
The  general  principle,  of  the  liability  of  agents 
in  case  of  deviation  from  instructions,  is  not  at 
all  impugned  by  this  case.  Yeates,  J.,  says  : 
"  I  think  it  a  matter  of  great  moment  in  com- 
mercial transactions,  that  agents  should  be 
strictly  held  to  execute  the  orders  of  their  prin- 
cipals ;  but  I  do  not  think  this  such  a  case  as 
demands  the  court's  interposition  in  order  to 
guard  that  principle." 

In  none  of  the  cases  cited,  nor  in  any  which 
I  can  find,  is  the  distinction  taken  which  was 
relied  on  by  the  judge  ;  *to  wit:  that  [*135 
in  cases  where  advances  are  made  on  goods 
consigned,  the  consignee  is  not  bound  to  obey 
the  instructions  of  the  consignor. 

The  analogy  between  consignor  and  con- 
signee, and  mortgagor  and  mortgagee,  does  not 
strike  me  as  very  forcible,  except  it  be  that  the 
mortgagee,  in  the  act  of  foreclosing  his  mort- 
gage by  sale,  resembles  the  consignee  in  sell- 
ing goods  upon  which  he  has  made  advances. 
In  such  case,  should  the  mortgagee  refuse  a 
higher  price,  and  afterwards  take  less,  ought 
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he  not  to  account  to  the  mortgagor  for  the 
highest  price  offered  ? 

I  do  not  wish,  however,  to  be  understood  as 
now  expressing  an  opinion  upon  what  I  con- 
ceive to  be  the  question  hereafter  to  be  tried, 
to  wit :  whether  the  plaintiffs  were  guilty  of 
negligence  by  disregarding  their  instructions. 
This  is  a  question  of  fact,  which  should  have 
been  submitted  to  the  jury. 

A  new  trial  must  be  granted,  the  costs  to 
abide  the  event. 

New  trial  granted. 

Cited  in— 7  Cow.,  459:  3  N.  Y.,  74:  7  N.  Y.,  190;  1 
Sand.,  122 ;  8  Leg.  Obs.,  130 ;  1  Blatchf .,  294, 295. 


JACKSON,  ex  dem.  LOOP  and  Others, 

v. 
HARRINGTON,  (a) 

Two  Successive  Conveyances  of  Military  Lots — 
Failure  to  Register  Under  Statute — Second 
Deed  has  the  Preference — Subsequent  Sale  by 
Patentee,  Valid  if  Without  Notice. 

Where  two  successive  conveyances  of  military  lots 
were  made  by  the  patentee  before  the  Statute  of  Jan. 
«th,  1794,  1  R.  L.,  209,  neither  of  which  were  depos- 
ited in  the  clerk's  office  of  Albany,  pursuant  to  that 
Act ;  held,  that  the  deed  last  executed  took  prefer- 
ence. 

Held,  also,  that  a  conveyance  by  the  patentee  for 
a  valuable  consideration,  subsequent  to  the  second, 
should  take  preference  of  that;  but  it  appearing  that 
it  was  executed  pending  an  ejectment  by  those 
claiming  under  the  second  conveyance,  to  a  grantee 
who  had  notice  of  that  conveyance,  and  actual 
knowledge  of  the  first :  held,  that  it  lay  with  the  de- 
fendant to  show,  otherwise  than  by  the  last  convey- 
ance, that  a  valuable  consideration  was  in  fact  paid. 

Whether  a  subsequent  conveyance  for  valuable 
consideration,  with  notice  of  a  prior  deed,  comes 
within  the  protection  of  the  Statute,  1  R.  L.,  209,  or 
It  must  be  bona  fide  in  the  full  sense  of  the  terms, 
quwre. 

Citations—I  R.  L..  209. 211 ;  1  Cai..  82. 

TVECTMENT  for  part  of  military  lot  No.  43, 
Jj  in  Sempronius,  in  the  County  of  Cayuga, 
tried  at  the  circuit  in  that  county.Sept.  8, 1824, 
before  Throop,  Circuit  J. 

At  the  trial,  the  plaintiff  proved  the  patent 
of  the  lot  to  Schreider  the  soldier.dated  July  8, 
1790  ;  and  a  conveyance  of  all  his  expected 
136*]  military  bounty  land  from  him  to  *C. 
Loop,  the  deceased  father  of  the  lessors  of  the 
plaintiff.and  under  whom  they  claimed  as  heirs, 
dated  in  the  spring  or  summer  of  1784.  It  ap- 
peared that  this  deed  was  lost  or  destroyed  by 
accident,  in  1796  or  1797  ;  and  was,  therefore, 
never  delivered  to,  or  deposited  with  the  clerk 
of  the  City  and  County  of  Albany,  according 
to  the  Statute,  1  R.  L.,  209. 

The  defendant  produced  and  proved  a  con- 
veyance from  Schreider  to  P.  Carbine,  now 
deceased,  dated  Aug.  7,  1783,  of  all  his  (S.'s) 
expected  military  bounty  lands.  This  convey- 
ance had  never  been  filed  according  to  the 
statute  ;  but  was  recorded  in  the  clerk's  office 
in  the  County  of  Cayuga,  Sept.  7,  1824.  It  was 
proved  that  the  defendant  held  as  a  tenant  un- 
der the  Carbine  title. 

(a)  This  case  was  decided  In  February  Term,  1836. 


NOTK.— Registration  »f  Dt4tl»—Svl>*tqwnt  purchase 
without  luttice  of  prior  unrecorded  deed.  See  Jack- 
son v.  Sharp,  9  Johns.,  163,  iwtc. 
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This  suit  was  commenced  in  May  Term,  1823; 
and  it  further  appeared  at  the  trial,  that  after 
it  was  so  commenced,  Schreider,  the  soldier, 
conveyed  the  whole  lot  to  E.  Z.  Carbine,  a 
grandchild  of  F.  Carbine,  and  one  of  the  heirs 
of  the  old  title  to  F.  Carbine.  This  deed  was 
dated  Sept.  29,  1823  ;  and  purported  to  be  for 
the  consideration  of  $3,000 ;  and  was  acknowl- 
edged and  recorded  Oct.  9, 1823.  E.  Z.  Carbine 
made  this  purchase  with  notice  of  the  claim  by 
the  lessors  of  the  plaintiff,  and  of  the  title  un- 
der which  they  claimed. 

Verdict  for  the  defendant,  with  leave  to  move 
for  for  a  new  trial. 

Mr.  J.  A.  Collier,  for  the  plaintiff.  Neither 
conveyance  having  been  deposited,  the  ques- 
tion is,  which  shall  be  preferred.  The  Act,  1 
R.  L.,  209,  does  not  declare  that  a  deed  not 
deposited  shall  be  deemed  void,  except  as  to 
subsequent  purchasers.  The  Act  means  the 
last  purchaser  prior  to  Jan.  8,  1794. 

If  there  be  several  conveyances,  and  none 
filed,  the  last  is  to  be  preferred.  Jackson  v. 
Hubbard,  1  Cai. ,  82,  amounts  to  this.  Though 
the  subsequent  deed  was  recorded  in  that  case, 
such  a  circumstance  can  make  no  difference. 
It  was  good  without  being  filed  orrecorded.as 
to  all  former  deeds  not  filed.  (19  Johns.,  281.) 

*E.  Z.  Carbine  was  not  a  bona  fide  [*137 
purchaser,  but  took  with  full  notice.  Beside, 
the  conveyance  was  for  land  in  suit,  and  the 
sale,  therefore,  void. 

Mr.  D.  Keltogg,  contra.  Neither  deed  being 
filed,  the  question  remains  as  at  common  law, 
and  the  Carbine  deed  being  oldest,  takes  pref- 
erence. 

It  is  no  objection  to  the  deed  of  Sept.,  1823, 
that  the  grantee,  E.  Z.  Carbine,  had  notice. 
The  object  of  the  statute  in  question  is  more 
than  the  common  Registry  Acts.  The  deeds 
are  required  to  be  deposited,  in  order  to  enable 
subsequent  grantees  to  detect  forgeries.  If  such 
grantees  have  paid  a  valuable  consideration,  it 
is  enough,  whether  they  have  notice  or  not. 
And  so  are  the  words  of  the  Act. 

Cuna,  per  SAVAGE,  Ch.  J.  Were  this  ques- 
tion to  be  determined  by  the  common  law,  un- 
doubtedly the  first  deed  would  be  operative, 
and  the  second  void.  But  the  Legislature,  Jan. 
8,  1794,  R.  L.,  209,  passed  "  An  Act  for  Regis- 
tering Deeds  and  Conveyances  Relating  to  the 
Military  Bounty  Lands ;"  reciting  that  many 
frauds  had  been  committed  respecting  the  titles 
to  those  lands,  by  forging  and  antedating  con- 
veyances ;  and  by  conveying  to  different  per- 
sons, and  by  various  othercontrivances,  so  that 
it  had  become  very  difficult  to  discover  in 
whom  the  legal  title  to  some  of  the  lands  was 
vested.  For  remedy  whereof,  and  in  order  to 
detect  these  frauds,  and  to  prevent  the  like 
frauds  in  future,  it  was  enacted,  that  all  deeds 
and  conveyances  theretofore  made  and  exe- 
cuted, or  pretended  so  to  be,  of  such  lands, 
should  be  deposited  with  the  clerk  of  the  City 
and  County  of  Albany,  on  or  before  May  1. 
1794  ;  and  that  all  deeds  and  conveyances  of 
military  bounty  lands,  "which  shall  not  be  de- 
livered to,  and  deposited  with  the  said  clerk, 
on  or  before  the  said  May  1,  aforesaid,  shall  be 
adjudged  fraudulent  amf  void  against  the  sub- 
sequent purchaser  or  mortgagee  for  valuable 
consideration."  By  an  Act  of  Mar.  27,  1794,  1 
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138*]  R.  L.,  211,  the  time  *of  deposit  ingsuch 
deeds  was  extended  to  May  1,  1795.  These 
deeds  were  to  be  kept  in  bundles  alphabeti- 
cally ;  and  a  register  made  of  the  names  of  the 
parties,  for  the  purpose  of  inspection.  They 
were,  after  a  certain  time,  to  be  delivered  to 
the  clerk  of  the  county  in  which  the  lands  lay, 
there  to  remain  for  the  benefit  of  all  persons 
interested.  It  was  also  enacted  that  all  con- 
veyances, to  be  executed  after  Jan.  8,  1794, 
should  be  recorded  ;  and  that  the  deed  first  re- 
corded should  be  operative.  These  deeds  were 
to  be  acknowledged  or  proved.  Not  so  of 
those  executed  prior  to  the  passing  of  the  Act. 
It  is  contended  for  the  plaintiff,  that  every  deed 
is  to  be  tested  by  the  statute  ;  and  if  not  depos- 
ited as  the  statute  directs,  is  fraudulent  and 
void  against  the  subsequent  purchaser  ;  and,  of 
course,  the  deed  of  Carbine,  dated  in  1783,  not 
being  deposited,  must  be  adjudged  fraudulent 
and  void  as  against  the  Loop  deed,  executed  in 
1784. 

Each  of  the  deeds  is  valid  as  between  the 
parties,  and  as  to  all  the  world,  except  subse- 
quent purchasers  or  mortgagees.  It  follows 
that  the  deed  of  1783  is  void  as  to  the  deed  of 
1784,  and  that  would  also  be  void  as  to  a  subse- 
quent one,  had  there  been  such  an  one  before 
the  passing  of  the  Act  of  Jan.  8,  1794. 

The  argument  on  the  other  side  is,  that  both 
being  in  part  delicti!,  the  question  is  left  as  at 
common  law,  and  the  elder  title  must  prevail. 

Jackson  v.  Hubbard,  1  Cai. ,  82,  was  cited  by 
the  counsel  for  the  plaintiff.  In  that  case,  the 
patentee  of  a  military  lot  sold  it  in  1783.  The 
deed  was  recorded  in  the  Secretary's  office,  but 
was  not  deposited  in  the  clerk's  office  accord- 
ing to  the  statute.  Oct.  1, 1788,  the  patentee  ex- 
ecuted a  power  of  attorney,  by  virtue  of  which 
the  lot  was  conveyed  by  the  attorney,  Aug.  14, 
1795,  and  the  deed  was  duly  recorded  in  Onon- 
daga  Co.Thecourt  decided, that  though  the  first 
deed  was  recorded,  yet  that  did  not  satisfy  the 
Act,  as  the  object  was  declared  to  be  the  pre- 
139*]  vention  of  frauds  *by  facilitating  the 
means  of  discovering  forgeries.  And  the  jun- 
ior title  prevailed.  In  that  case,  the  power  of 
attorney  under  which  the  junior  deed  was  exe- 
cuted, was  not  deposited,  though  executed  prior 
to  passing  the  Act.  Possibly  the  court  consid- 
ered simply  the  execution  of  the  deed,  which 
was  after  the  time  limited  for  depositing  deeds, 
and  gave  it  the  same  efficacy  as  if  executed  at 
its  date  by  the  patentee  himself,  laying  out  of 
view  the  date  of  the  power  of  attorney.  If  this 
was  so,  the  case  is  not  an  authority  for  prefer- 
ring the  last  of  two  deeds  executed  before  the 
Act,  and  not  deposited  ;  though  if  it  was  con- 
sidered material  that  the  power  should  be  de- 
posited, the  authority  of  that  case  is  in  favor 
of  the  junior  title  in  this. 

But  independent  of  authority,  it  seems  im- 
possible to  sustain  the  elder  deed  here,  consist- 
ently with  the  statute  ;  and  if  no  further  facts 
appeared,  the  plaintiff  would  be  entitled  to  re- 
cover. 

On  the  trial,  the  defendant  produced  a  deed 
from  the  patentee  to  E.  Z.  Carbine  for  the 
whole  lot,  purporting  to  be  in  consideration  of 
$3,000.  dated  Sept.  29, 1823,  and  recorded  Oct. 
9,  1823  ;  after  this  cause  had  been  noticed  once 
for  trial,  and  the  grantee  had  notice  of  the  suit, 
and  of  the  title  under  which  the  lessors  claim. 
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According  to  the  construction  which  I  have 
given  to  the  Act,  and  according  to  the  case  of 
Jackson  v.  Ilubbard,  E.  Z.  Carbine  must  hold 
in  preference  to  either  of  the  deeds  of  1783  and 
1784,  provided  he  can  be  considered,  in  the 
language  of  the  Act,  a  subsequent  purchaser 
for  valuable  consideration.  He  certainly  knew 
that  he  was  purchasing  what  he  before  claimed 
under  the  deed  of  1783,  and  he  knew  also  that 
he  was  purchasing  a  disputed  title.  The  act 
of  purchasing  in  1823,  the  same  lot  which  his 
grandfather  purchased  in  1783,  forty  years  pre- 
vious, was  an  admission  that  he  did  not  choose 
to  rely  on  the  old  deed.  Clearly  he  was  not  a 
bonafide  purchaser,  within  the  full  meaning  of 
the  phrase,  for  he  had  notice. 

*Is  E.  Z.  Carbine,  then,  to  be  cousid-  [*1 4O 
ered  a  purchaser  for  a  valuable  consideration, 
supposing  this  to  be  sufficient  ?  Had  we  heard 
nothing  of  this  purchase  but  what  appears  on 
the  face  of  the  deed,  we  should  be  bound  to  re- 
ceive it  as,  prima  facie,  evidence  of  a  valuable 
consideration.  The  circumstances  are,  how- 
ever, peculiar  ;  and  I  think  call  for  further 
proof  that  a  valuable  consideration  was  paid. 
The  soldier  had  notoriously  given  conveyances 
valid  as  to  himself  in  two  successive  instances 
— one  of  these  was  well  known  to  E.  Z.  Car- 
bine when  he  purchased  ;  and  of  the  other  he 
had  notice,  and,  at  least,  must  have  entertained 
a  strong  suspicion.  Is  it  natural,  that  dealing 
with  the  soldier  under  such  circumstances,  he 
should  neither  exact,  nor  Carbine  pay  him  a 
valuable  consideration  ?  Is  it  not  probable 
that  the  consideration  was  merely  nominal, 
paid  to  and  received  by  the  soldier,  not  as  the 
value  or  price  of  the  land,  but  colorably,  and 
in  fraud  of  the  suit  then  pending  ?  Without 
saying  whether  the  deed  was  void  as  being  for 
a  thing  in  action,  we  think  the  circumstances 
of  the  case  required  proof  by  witnesses,  or  in 
some  way  independent  of  the  deed,  that  a  val- 
uable consideration  was  in  fact  paid. 

A  new  trial  must,  therefore,  be  granted. 

New  trial  granted. 

Cited  in-5  N.  Y.,  429. 


*JACKSON,  ex  dem.  SPRAGUE  ET  AL.,[*141 
BOWEN.(a) 

Registration  of   Deeds   Under  Act  of   1794  — 
Power  of  Atty.  as  wett  as  Deed  to  be  Deposited. 

To  render  the  conveyance  of  a  military  lot,  exe- 
cuted before  Jan.  8, 1794,  valid  as  against  a  subse- 
quent purchaser ;  not  only  the  immediate  deed  must 
nave  been  deposited,  pursuant  to  the  Act  of  1794, 1 
K.  L.,  209,  211,  but  also  the  power  of  attorney  under 
which  it  was  executed. 

Citations— Act,  Jan.  8,  1794 :  1  Cai..  82 ;  10  Johns., 
374;  5  Johns.  Ch.,  229  :  20  Johns.,  659. 

"17  JECTMENT  for  a  part  of  lot  No.  5,  in  Ly- 
-U  sander,  tried  at  the  Oswego  Circuit,  in  Dec. 
1824,  before  Throop.  Circuit  J. 

At  the  trial,  the  plaintiff  insisted  that  the  de- 
fendant had  entered  upon  the  premises  in  ques- 
tion, under  a  contract  to  purchase  them  of  the 
lessors  of  the  plaintiff.  A  contract  of  purchase 
was  accordingly  given  in  evidence,  but  the 
testimony  was  conflicting  upon  the  question, 

(a)  This  cause  was  decided  at  May  Term,  1828. 
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whether  the  defendant  in  fact  entered  under  it, 
he  insisted  that  he  entered  and  held  possession 
under  a  contract  with  one  Camp,  whose  claim 
was  adverse  to  that  of  the  lessors. 

The  plaintiff  then  went  to  his  title.and  proved 
letters  patent  for  lot  No.  5  to  Godfrey  Byerd, 
a  soldier,  for  Revolutionary  services,  which 
passed  the  Secretary's  office  Aug.  7,  1790.  He 
then  proved  a  conveyance  of  the  lot  in  fee  from 
Byerd  to  Reuben  Murray,  dated  June  9,  1792, 
which  was  duly  deposited  in  the  Albany  clerk's 
office  according  to  the  Acts  of  Jan.  8,  and  Mar. 
27.  1794.  (1  R.  L.,  209,  211.)  From  Murray 
he  deduced  title  in  fee  to  the  lessors  of  the 
plaintiff. 

The  defense  was  a  deed  from  the  soldier  to 
Edward  Cumpston,  dated  Nov.  5,  1783.  This 
deed  conveyed  all  the  soldier's  expected  bounty 
lands  in  fee  to  Cumpston,  with  a  power  of  at- 
torney to  Jeremiah  Van  Rensselaer  and  Abra- 
ham Ten  Eyck,  to  convey  to  Cumpston  in  fee, 
and  a  covenant  that  when  a  patent  should  is- 
sue for  the  soldier's  lands,  they  (his  attorneys) 
should  convey  them  in  fee  simple  to  Cumpston. 
The  defendant  then  proved  a  deed  executed  by 
the  attorneys,  reciting  the  power,  and  dated 
Sept,  23,  1790,  from  the  soldier  to  Cumpston 
in  fee.  This  deed,  executed  by  the  attorneys, 
was  deposited  pursuant  to  the  statutes  before 
cited,  but  the  deed  constituting  them  attorneys 
142*]  was  not.  *ThQ  defendant  claimed 
under  the  Cumpston  title,  showing  several  in- 
termediate conveyances  of  title  from  him  to  one 
Leffingwell,  with  whom  Camp  contracted  to 
purchase,  and  under  whom  the  defendant,  as 
before  mentioned,  claimed  to  have  taken  pos- 
session. 

The  judge  directed  the  jury  to  find  for  the 
plaintiff,  if  they  believed  that  the  defendant 
took  possession  under  the  lessors  ;  but  if  they 
believed  that  he  took  possession  under  Camp, 
and  found  the  deed  to  Cumpston  to  be  genuine, 
they  should  then  bring  in  their  verdict  for  the 
defendant;  it  not  being  necessary  that  the  deed 
containing  the  power  should  be  "deposited. 

Verdict  for  the  defendant. 

A  case  was  made,  and  it  was  agreed  that  it 
might  be  turned  by  either  party  into  a  special 
verdict ;  and  that  if  this  court  should  be  of 
opinion  that  the  deed  to  Cumpston  containing 
the  power,  was  void  as  to  the  deed  of  June  9, 
1792,by  reason  of  not  being  deposited, that  then 
the  judgment  should  be  for  the  plaintiff. 

But  if  the  court  should  be  with  the  plaintiff 
on  any  other  ground,  a  new  trial  to  be  granted. 

If  they  should  be  with  the  defendant  on  all 
the  grounds,  then  judgment  to  be  entered  for 
the  defendant. 

Mr.  J.  Plattjor  the  plaintiff.  The  deed  from 
the  soldier,  containing  the  power  of  attorney, 
not  having  been  deposited,  was  void  ;  and  all 
the  title  derived  from  it  was  inoperative  as 
against  the  lessors  of  the  plaintiff, who  claimed 
under  a  subsequent  deed  from  the  soldier. 

If  notice  only  had  been  designed  by  the  Stat- 
ute, 1  R.  L..  209.  a  mere  registry  would  have 
been  enough.  The  Legislature  Lad  a  further 
object.  That  was  to  detect  frauds,  and  they 
required  the  original  instrument  to  be  deposited 
with  that  view.  The  mischief  could  not  be 
reached  without  this  being  done.  Indeed  the 
detection  of  frauds  was  the  declared  object  of 
the  statute. 
COWF.N  6. 


The  deed  from  the  attorneys  was  an  act  of 
supererogation.  The  whole  title  depends  on 
the  original  deed  to  Cumpston.  It  passed  the 
estate  under  the  Statute,  sess.  13,  ch.  59,  sec. 
5;  2  Greenl.,  333.  That  Act  was  remedial,  and 
*should  be  construed  liberally.  The  [*143 
original  deed,  then,  is  not  to  be  regarded  as  a 
mere  power  of  attorney,  but  as  a  conveyance 
in  itself.  It  became  valid,  as  such,  by  the  Act 
last  cited ;  and  when  the  Act  of  1794  passed,  re- 
quiring the  deposit  of  military  deeds,  it  ex- 
tended to  the  deed  containing  the  power.  In 
this  view,  Jackson  v.  Neely,  10  Johns.,  374,  on 
which  the  circuit  judge  relied,  does  not  dispose 
of  the  question.  That  was  the  case  of  a  naked 
power.  But  how  stands  the  authority  of  that 
case?  '  Jackson  v.  Hubbard,\  Cai. ,  82,  is  directly 
opposite  in  principle.  The  former  regards  the 
Statute  as  a  mere  registering  Act;  the  latter  de- 
clares its  object  to  be  the  detection  of  frauds 
and  forgeries.  Jackson  v.  Hubbard  was  entirely 
overlooked  in  Jackson  v.  Neely,  although  the 
former  was  much  more  fully  considered.  Even 
a  naked  power  is  plainly  within  the  spirit  and 
intention  of  the  statute.  It  is  a  matter  which 
affects  the  title,  and  any  paper  having  this  ef- 
fect must  be  deposited.  Jackson  v.  Neely  was 
virtually  overruled  by  the  Court  of  Errors  in 
Wendell  v.  Wadsworth,  20  Johns.,  659. 

Mr.  A.  Van  Vechten,  contra.  The  original 
deed  to  Cumpston  not  being  able  to  reach  the 
soldier's  land  by  any  definite  description,  pro- 
vided for  this  defect,  by  a  power  to  convey 
when  the  patent  to  the  grantor  should  be  exe- 
cuted. The  defendant's  claim  is,  therefore, 
under  the  subsequent  deed,  given  in  virtue  of 
the  power.  Whether  the  first  deed  passed  the 
title  or  not,  there  is  nothing  to  prevent  the 
soldier  giving  a  second  ;  and  both  are  prior  to 
the  deed  under  which  the  plaintiff  claims  ;  so 
that  the  only  question  on  the  merits  is, whether 
the  power  should  have  been  deposited.  A 
power  of  attorney  is  no  part  of  the  conveyance, 
but  a  mere  authority  to  convey.  One  object  of 
the  Legislature  must  have  been  notice.  The 
deed  of  1790  contains  all  that  is  necessary,  to 
enable  the  party  to  look  into  the  power  of  at- 
torney. The  power  and  all  the  particulars  are 
recited,  and  names  are  given.  Jackson  v.  Neely 
is  full  to  this  point.  Wendell  v.  Wadsworth  did 
not  mean  to  overrule  Jackson  v.  Neely.  So  far 
*from  it,  this  case  is  not  mentioned  in  [*144 
Wendell  v.  Wadwcorth, 

Curia,  per  SAVAGE,  Ch.  J.  The  doctrine  that 
he  who  enters  under  the  title  of  the  lessor  of  the 
plaintiff  cannot  afterwards  dispute  it,  is  not 
controverted  in  this  case,  but  the  fact  is  denied 
that  the  defendant  did  so  enter.  The  jury,  by 
their  verdict,  have  found  that  the  defendant 
entered  under  Camp.  On  that  fact  the  evidence 
was  contradictor}',  and  the  verdict  should  not 
be  disturbed  in  this  respect. 

The  important  question  is,  whether  the  power 
of  attorney  from  Byerd  to  Van  Rensselaer  and 
Ten  Eyck  should  have  been  deposited. 

The  object  of  the  Legislature,  in  passing  the 
Depositing  Acts  of  1794,  as  declared  in  the  pre 
amble  to  the  Act  of  Jan.  8,  1794,  was  to  afford 
every  possible  facility  to  the  detection  of  forg- 
eries. ,  It  was  notorious  that  many  spurious 
deeds  were  in  circulation, purporting  to  convey 
those  lands,  which  were  then  becoming  vain 
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able,  and  had  been,  since  the  Revolutionary 
War,  the  subject  of  much  speculation.  To  pre- 
vent litigation, and  to  enable  claimants  not  only 
to  know  what  elder  titles  were  in  existence, but 
to  ascertain  their  genuineness  by  actual  inspec- 
tion, were  the  objects  of  the  Act.  If  I  am  right 
in  this,  it  would  seem  to  follow  that  a  deposit 
of  a  deed.executed  by  power  of  attorney, with- 
out the  power  of  attorney  itself,  would  be  in- 
sufficient. One  object  was  to  ascertain  the  gen- 
uineness of  the  signature  of  the  soldier.  How 
is  t  hat  accomplished  by  depositing  his  signature 
avowedly  written  by  another?  As  a  convey- 
ance, the  deed  of  1783  is  clearly  void  for  not 
being  deposited;  and  if,  as  a  power  of  attorney, 
it  need  not  be  deposited,  the  object  of  the  Leg- 
islature is  frustrated.  A  deed,  executed  under 
a  forged  power  of  attorney,  gave  as  much  no- 
tice of  the  claim  as  if  the  power  of  attorney 
had  been  genuine;  and  depositing  such  a  deed 
has  the  same  effect  as  if  supported  by  a  true 
power.  This  construction  of  the  Act  may  be 
consistent  with  the  idea  that  the  intention  was 
145*]  *merely  to  give  notice;  but  totally  re- 
pugnant to  the  declared  object,  which  was  to 
detect  frauds  and  forgeries. 

When  this  court  was  first  called  upon  to  give 
a  construction  to  the  Depositing  Acts,  in  Jack- 
son v.  Hubbard,!  Cai.,  82,  it  was  expressly  de- 
clared that  the  object  of  the  Acts  was  the  pre- 
vention of  frauds,  by  facilitating  the  means  of 
discovering  forgeries.  And  it  was  then  de- 
cided, that  though  a  deed  was  recorded  in  the 
Secretary's  office,  and  the  clerk's  office  in  On- 
ondaga  Co. ,  if  not  deposited  according  to  the 
Acts  of  1794,  it  was  void  and  inoperative 
against  a  subsequent  purchaser.  It  was  re- 
marked that  the  examination  of  a  mere  record 
could  not  answer  the  object  of  the  Act ;  and 
yet  an  inspection  of  a  record  is  quite  as  useful 
to  ascertain  the  genuineness  of  the  original  as 
the  examination  of  a  deed  by  an  attorney,  to 
ascertain  the  genuineness  of  his  power,  when 
that  power  is  not  produced.  The  court  there 
say,  "  nothing  short  of  an  inspection  would, 
in  many  cases,  answer  the  purpose ;"  and  it 
might  with  equal  propriety  have  been  said,  in 
all  cases,  nothing  but  actual  inspection  would 
answer. 

The  next  case  is  Jackson  v.  Neely,  10  Johns., 
374,  where  this  precise  question  came  before 
the  court.  They  say,  however,  it  is  unneces- 
sary to  decide,  whether  the  power  should  have 
been  deposited ;  "  for  admitting  it  to  have  been 
requisite  to  deposit  the  letter  of  attorney  with 
the  conveyance,  yet,  as  the  conveyance  was 
duly  deposited,  and  as  it  recited  the  letter  of 
attorney  by  virtue  of  which  the  conveyance 
was  made,  the  subsequent  purchaser  bad  no- 
tice of  the  power  by  means  of  the  recital,  and 
is  affected  equally,  as  if  the  power  itself  had 
been  deposited."  This  decision  was  made  in 
Oct.,  1813.  The  case  of  Jackson  v.  Hubbard, 
decided  in  May,  1803,  was  not  referred  to  by 
either  the  counsel  or  the  court,  and  it  is  mani- 
fest that  the  two  cases  are  at  variance  with 
each  other — the  one  proceeding  on  the  prin- 
ciple that  the  object  of  the  deposit  was  to  de- 
tect frauds  and  forgeries  ;  the  other,  that  it 
was  merely  to  give  notice,  which  a  record  or 
registry  would  have  done  as  well.  That  the 
146*]  latter  was  the  principle  *upon  which 
the  court  acted  in  Jackson  v.  Neely,  is  manifest 
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from  what  is  said  by  Chancellor  Kent,  in 
Wadsworlh  v.  Wendell,  5  Johns.  Ch.,  229.  He 
presided  in  this  court  when  Jackson  v.  Neely 
was  decided,  and  acting  upon  the  same  prin- 
ple  in  Wadsworth  v.  Wendell,  he  says,  "  the  de- 
posit of  these  conveyances  was  intended  by  the 
Legislature  to  be  notice  to  all  subsequent  pur 
chasers,  of  their  existence  and  contents  ;  and 
the  deposit  of  them  would  have  been  in  a  de- 
gree useless,  if  it  was  not  intended  to  operate 
as  notice."  He  adds,  that  the  deposit  was  a 
substitute  for  registry  and  equivalent  to  re- 
cording. This  doctrine  was  overruled  by  the 
unanimous  opinion  of  the  Court  for  the  Cor- 
rection of  Errors  in  the  same  case,  when  car- 
ried up  on  appeal.  Spencer,  Ch.  J. ,  who  de- 
livered the  only  opinion,  says,  "  the  construc- 
tion put  upon  this  statute  by  the  Chancellor  is 
such  as  was  never  anticipated  by  the  profes- 
sion, nor  imagined  by  the  Legislature  ;  and 
with  the  utmost  deference,  I  must  say,  that  in 
my  judgment,  it  cannot  be  supported."  He 
subsequently  adds,  "when,  therefore,  the  Leg- 
islature required  these  unauthenticated,  unac- 
knowledged, unproved  and  unrecorded  deeds, 
to  be  deposited  by  a  fixed  day  ;  and  declared 
that  if  they  were  not  thus  deposited,  they 
should  be  adjudged  fraudulentand  void  against 
subsequent  purchasers  for  valuable  considera- 
tion, they  could  not  have  intended  to  give 
greater  effect  to  them  than  they  had  before," 
&c.,  or  to  require  subsequent  purchasers  to 
take  notice  of  them. 

This  case  is  no  otherwise  applicable  here, 
than  as  it  decides,  expressly,  that  the  object  of 
the  Legislature  was  not  to  make  the  deposit  a 
notice  to  subsequent  purchasers,  but  merely  to 
enable  those  interested  to  prevent  frauds  and 
detect  forgeries. 

Such  being  the  object,  as  declared  byathe 
Legislature,  and  adjudicated  by  our  highest 
court,  the  case  of  Jackson  v.  Neely  is  virtually 
overruled. 

The  object  of  the  Depositing  Acts,  then,  be- 
ing an  inspection  of  the  original  deeds  and  sig- 
natures, of  those  who  had  drawn  these  lands, 
and  of  whose  signatures  it  was  alleged  there 
were  many  forgeries,  the  depositing  of  the 
*deed  executed  by  attorney  was  not  a  [*147 
compliance  with  the  Act.  The  power  of  at- 
torney being  void  by  force  of  the  Acts  of  1794, 
the  deed  founded  upon  it  falls  ;  and  with  it, 
all  pretense  of  title  in  the  defendant,  or  out  of 
the  lessors.  They  are,  therefore,  entitled  to 
judgment. 

Judgment  for  the  plaintiff. 

Cited  in— 8  Wend.,  624. 


V.  DICKENSON 

v. 
JACKSON",  ex  dem.  CALDWELL.(«) 

Pleading — Ejectment — Demise — How  Laid. 

The  demise  in  a  declaration  in  ejectment,  must 
be  laid  as  of  a  day  subsequent  to  that  when  the 
lessor's  right  of  entry  accrued. 

In  ejectment  by  the  mortgagee  against  the  mort- 
gagor, or  those  claiming  under  him,  the  demise 
must  be  laid  as  of  a  day  subsequent  to  a  default  in 
payment;  and  subsequent  to  a  dissolution  of  the 
tenancy  by  notice  to  quit,  or  otherwise. 

Citations— 6  Johns.,  273 ;  18  Johns.,  488 ;  11  Johns., 
538  ;  19  Johns.,  328  ;  4  T.  R.,  680. 

(a)  This  cause  was  decided  at  a  previous  term. 
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ON  ERROR  from  the  Warren  C.  P.  The 
action  in  the  court  below  was  ejectment 
on  the  demise  of  Caldwell  against  Dickenson, 
tried  in  the  court  below  at  its  January  Term, 
1823.  The  declaration  was  returnable  at  its 
May  Term,  1821.  It  contained  but  one  count, 
and  one  demise,  which  was  laid  Sept.  8,  1817. 

At  the  trial,  the  plaintiff  below  claimed  to 
recover  the  premises  in  question  under  a  mort- 
gage of  them,  dated  Sept.  8,  1817  (the  day  of 
the  demise),  executed  by  one  G.  Dickenson,  to 
the  lessor  of  the  plaintiff.  G.  Dickenson,  be- 
fore the  commencement  of  the  ejectment,  con- 
veyed the  premises  in  question  to  the  defend- 
ant below  by  deed,  in  fee  simple  absolute,  with- 
out any  allusion  to  the  mortgage.  This  deed 
was  dated  July  5,  1819,  and  on  the  same  day 
the  defendant  below  entered  and  took  posses- 
sion under  the  deed. 

The  amount  secured  by  the  mortgage  was 
$400,  payable  on  or  before  Sept.  8,  1821,  with 
interest  Sept.  8,  in  each  and  every  intervening 
year.  One  year's  interest,  and  no  more,  had 
been  paid  by  G.  Dickenson,  and  none  of  the 
principal,  when  the  suit  was  commenced. 

The  above  facts  were  mutually  admitted  on 
the  trial. 

The  defendant  below  objected  to  the  plaint- 
iff's recovery,  and  moved  for  a  nonsuit,  on 
the  ground  that  he  had  shown  neither  a  right 
of  entry  in  himself,  nor  possession  of  the  de- 
fendant below,  on  the  day  of  the  demise  laid 
in  the  declaration,  nor  any  notice  to  quit. 
148*1  *The  objection  and  motion  were 
overruled  by  the  court  below,  and  the  defend- 
ant excepte<i. 

The  verdict  and  judgment  being  for  the 
plaintiff  below,  the  cause  now  came  here  by  writ 
of  error  on  the  record  and  bill  of  exceptions. 

Mr.  W.  Hay,  Jr.,  for  the  plaintiff  in  error. 
The  plaintiff  below  was  bound  to  show  a  com- 
plete right  of  possession  prior  to  the  day  of  the 
demise.  Jackson  v.  Wheeler,  6  Johns.,  272. 
The  demise  should  always  be  laid  subsequent 
to  the  day  when  the  right  of  entry  accrued. 
(Runn.  Ej.,  87;  2  Chit. PL,  444,  note;  Wheat. 
Selw.,  553,  534.)  The  reason  is,  because  the  law 
rejects  fractions  of  a  day.  (2  Bl.  Com.,  41.) 

The  demise  should  have  been  subsequent  to 
the  forfeiture.  In  ejectment  on  a  mortgage,  it 
is  always  deemed  material  to  show  the  money 
due,  in  order  to  establish  the  right  of  entry. 
Jackson  v.  Fuller,  4  Johns.,  215  ;  Jackson  v. 
Hopkins,  18  Id.,  487  ;  Jacknon  v.  Dubai* ,  4  Id., 
221  ;  Jackson  v.  Hull,  10  Id.,  482  ;  Peterson  v. 
Clttrk,  15  Id.,  205  ;  Jackson  v.Bronson,  19 Id., 
82o  ;  Ives  v.  Res,  13  Id.,  235  ;  Runyan  v.  Mer- 
sereau,  11  Id.,  534;  Peterson  v.  Clark,  15  Id., 
205  ;  Jones  v.  Clark,  20  Id.,  61.  In  all  these 
cases,  the  money  being  due  is  treated  as  a  ma- 
terial fact. 

One  year's  interest  is  received.  By  allowing 
the  mortgagee  to  lay  his  demise  at  the  date  of 
the  mortgage,  we  allow  him  to  collect  mesne 

Srofits  from  that  time.  Jackson  v.  Randall,  11 
ohns.,  405;  Benson  v.  Matsdorf,  2  Id.,  369; 
Van  Alen  v.  Rogers,  1  Johns,  ('as.,  281. 

[The  counsel  took  other  grounds,  but  as  the 
decision  turned  on  the  day  of  the  demise,  it  is 
not  material  to  pursue  the  argument  further.] 
To  show  the  power,  and  duty  of  the  court 
below  to  nonsuit,  he  cited  Foot  v.  Stibin,  19 
Johns.,  154. 
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Mr.  S.  C.  Baldwin,  contra.  The  English 
common  law  doctrine  places  the  legal  estate  in 
the  mortgagee.  Mossv.  GaUimore,  Doug.,  279  ; 
2B1.  Com.,  159.  The  mortgagor  *in  [*149 
possession  is  considered  the  lessee  of  the  mort- 
gagee. Runyanv .  Mersereau,ll  Johns. ,  534,  cit- 
ing The  King  v.  St.  Michaels,  Doug  ,  630,  632. 
The  English  rule  has  been  fully  adopted  by 
this  court.  Johnson  v.  Hart,  3  Johns.  Cas. ,  326  ; 
Jackson  v.  Dubois,  4  Johns. ,  216  ;  Hitc/icock  v. 
Harrington,  6  Id.,  290  ;  Jackson  v.  Hopkins,  18 
Id.,  488.  The  only  question  is,  when  does  the 
legal  estate  commence  ?  Common  sense  would 
say,  when  it  passes  to  the  mortgagee.  At  that 
time  the  right  of  entry  and  possession  com- 
mences. As  between  third  persons,  perhaps 
the  title  may  be  differently  regarded  ;  but  all 
the  authorities  agree,  that,  as  between  mort- 
gagor and  those  claiming  under  him,  and  mort- 
gagee, the  legal  title  and  present  right  of  entry 
are  in  the  latter. 

Curia,  per  SAVAGE,  Ch.  J.  The  rule  is  well 
established,  that  the  demise  in  the  declaration 
must  be  laid  after  the  lessor's  title  and  right 
of  entry  accrue.  (6  Johns.,  273.)  This  rule  is 
not  disputed  ;  but  the  question  is,  when  did 
the  lessor's  right  of  entry  accrue  in  the  case 
before  us  ?  This  is  the  only  real  question  in 
the  cause  ;  as  the  defendant,  having  taken  an 
absolute  conveyance,  not  acknowledging  the 
mortgage,  was  not  entitled  to  notice  to  quit, 
the  sale  itself  being  an  act  of  disloyalty.  (18 
Johns.,  488.) 

"It  has  repeatedly  been  decided  in  this  court, 
that,  as  between  the  mortgagor  and  mort- 
gagee, the  former  is  to  be  regarded  as  a  tenant 
at  will  by  implication,  and  is  entitled  to  notice 
(by  which  is  meant  six  months'  notice)  to  quit. " 
(18  Johns.,  488.)  The  mortgagor  is  entitled  to 
the  possession;  and,  so  far  from  being  treated  as 
a  trespasser  before  notice  to  quit,  this  court 
has  held  that  he  may  maintain  trespass  against 
the  mortgagee.  (11  Johns.,  538.)  And  in  Jack- 
son v.  Bronson,  19  Johns.,  326,  it  was  decided 
that  the  mortgagor  might  maintain  ejectment 
against  the  grantee  of  the  mortgagee,  who  was 
not  also  assignee  of  the  debt. 

In  Goodtitte  v.  Herbert,  4  T.  R.,  680,  it  was 
decided  that  a  tenant  at  will  is  not  a  trespasser. 
In  that  case,  the  *demise  was  laid  Oct.  [*15O 
1,  and  the  demand  of  possession,  which  was 
tantamount  to  notice  to  quit,  was  made  on  the 
5th  of  the  same  month.  The  demand  in  that 
case  terminated  the  tenancy,  which,  not  being 
until  after  the  day  of  the  demise  in  the  declar- 
ation, the  defendant  had  judgment. 

The  mortgagor,  in  this  case,  was  quasi  ten- 
ant at  will  ;  and  had  he  continued  in  posses- 
sion, that  tenancy  must  have  been  terminated 
by  a  notice  to  quit.  And  until  such  termina- 
tion, the  mortgagee  had  no  right  of  entry.  The 
mortgagor,  however,  chose  to  terminate  the 
tenancy  July  5, 1819,  by  giving  a  conveyance  in 
fee  absolutely.  The  flrstdefault  happened  Sept. 
8, 1819.  Then  the  mortgagee's  right  of  entry  ac- 
crued,the  tenancy  havingbeen  previously  term- 
inated. But  the  demise  was  laid  long  anterior, 
to  wit  :  at  the  date  of  the  mortgage,  before  the 
lessor  had  any  right  of  entry — the  mortgage 
then  being  a  mere  chattel,  a  security  for  money. 
To  give  the  mortgagee  a  right  of  entry,  two 
thing  are  necessary  :  1.  Default  of  payment, 
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in  whole  or  in  part.  2.  A  termination  of  the 
tenancy — neither  of  which  had  happened  at 
the  time  of  the  demise,  as  laid  in  the  declara- 
tion. 

The  plaintiff  below  had  no  right  to  recover. 
The  court  below,  therefore,  erred.  The  judg- 
ment must  be  reversed  ;  and  a  venire  de  now 
awarded  from  Warren  C.  P. 

Judgment  reversed. 

Cited  in-5  Wend.,  616  :  8  Wend,,  586 ;  9  Wend.,  232 
14  Wend.,  66 ;  26  Barb.,  406 :  2  Bos.,  529 ;  24  Am.  Dec., 
107. 


151*]  *B.  &  A.  DE  FORREST  «.  FRARY. 

Pleading — Action  by  Assignee  of  Non- negotiable 
Draft  or  Order — Consideration  may  be  set 
Forth  Fully —  Where  Order  is  Payable  to  Two, 
One  Cannot  Assign  it — Order  Payable  on  the 
sale  of  Certain  Carriages,  is  not  Negotiable. 

In  an  action  by  the  assignee  of  an  order  or  draft, 
not  negotiable,  in  the  name  of  the  assignee  against 
the  acceptor,  on  an  express  promise  by  the  latter  to 
pay,  it  is  proper  to  set  forth  all  the  circumstances 
which  go  to  form  the  consideration  of  the  order. 

Where  such  an  order  is  payable  to  two  persons  for 
a  debt  due  to  them  from  the  drawer,  one  alone  can- 
not assign  the  order,  they  being  tenants  in  common 
of  the  debt  due  on  the  order.  And  in  declaring  on 
an  assignment  by  one,  it  must  be  shown  that  he  was 
a  partner  with  the  other,  or  in  some  other  way  had 
authority  to  assign,  or  the  declaration  will  be  bad ; 
and  this,  even  though  the  draft  be  drawn  payable 
to  the  order  of  either  of  the  payees. 

An  order  payable  on  the  sale  of  certain  carriages 
is  not  negotiable  as  an  inland  bill  of  exchange, 
though  It  be  in  terms  made  payable  to  the  order  of 
the  payee. 

It  seems  that  in  pleading  an  unsealed  assignment 
of  a  chose  in  action,  the  consideration  for  such  as- 
signment must  be  set  forth  at  large.  It  is  not  suffi- 
cient to  aver  generally,  that  the  assignment  was  for 
a  valuable  consideration  paid  by  the  assignee  to  the 
assignor. 

Citations— Lawes'  PL,  in  Assumpsit,  31,  49 ;  1  Chit. 
PL,  295,  296 ;  1  Mass.,  117 ;  17  Johns.,  292. 

ON  demurrer  to  the  first  and  second  counts 
of  the  declaration. 

The  first  count  stated,  that  on  Dec.  7.  1822, 
in  consideration  that  one  Wm.  Woodworth 
was  then  indebted  to  T.  Kellogg  and  L.  R. 
Meller,  in  the  sum  of  $200  ;  and  that  Wood- 
worth,  having  carriages  worth  $1,000,  would 
and  did,  at  the  request  and  for  the  benefit  of 
Kellogg  and  Meller,  for  the  security  and  pay- 
ment of  his  (W's.)  debt  to  them,  deliver  the 
carriages  to  the  defendant,  to  be  disposed  of 
by  him,  and  out  of  the  avails  to  pay  K.  and 
M.  their  debt;  and  in  consideration  that  W.then, 
as  a  part  of  the  same  transaction,  drew  his  or- 
der in  writing,  upon  the  defendant,  and  thereby 
requested  him  to  pay  to  the  order  of  "T.  Kel- 
logg or  L.  R.  Meller,"  $200,  whenever  the  de- 
fendant had  sold  of  the  carriages  to  the  amount 
of  the  order  ;  he,  the  defendant,  accepted  the 
carriages,  and  took  possession  of  them  for  the 
purposes  aforesaid  ;  and  in  consideration  of 
the  premises,  then  agreed  to  pay  the  $200  to 
the  order  of  "T.  Kellogg  or  L.  R.  Meller," 
whenever  he  had  sold  of  the  carriages  to  that 
amount ;  and  in  pursuance  of  the  agreement, 
and  as  part  of  the  same  transaction,  for  the 
consideration  aforesaid,  accepted  the  order, 


NOTE.— Negotiable  paper  —  Essential  qualities  of. 
See  Cook  v.  Satterlee,  ante,  p.  108,  note ;  Saxton  v. 
Johnson,  10  Johns.,  418,  note. 
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his  own  proper  handwriting  being  thereunto 
subscribed  by  him,  for  the  purposes  aforesaid; 
which  order  was  then  delivered  to  Kellogg. 
That  Kellogg,  for  himself  and  Meller,  to  the 
order  of  either  of  whom  the  $200  were  made 
payable,  on  the  same  day  when  it  was'  given, 
for  a  valuable  consideration  paid  him  by  the 
plaintiffs,  transferred,  indorsed  and  delivered 
the  order  with  the  acceptance  to  the  plaintiffs; 
and  thereby  ordered  and  *appointed  [*152 
the  $200  to  be  paid  to  them,  and  authorized 
them  to  demand  and  receive  that  sum  accord- 
ing to  the  terms  of  the  defendant's  agreement 
and  acceptance.  And  the  defendant,  knowing 
the  premises,  at  the  request  of  the  plaintiffs, 
then  promised  to  pay  them  the  $200,  according 
to  the  tenor  and  effect  of  the  order,  &c. 

This  count  then  averred,  that  after  these 
transactions,  the  defendant  did  sell  and  dispose 
of  the  carriages  to  the  amount  of  $1,000. . 

The  second  count  stated  that  Dec.  7,  1822, 
Woodworth  was  indebted  to  Kellogg  and  Mel- 
ler, in  $200  ;  and  that  in  consideration  of  this 
debt,  and  that  they  then  agreed  to  wait  on  W. 
for  a  still  longer  time  for  payment,  W.  agreed 
with  them  and  the  defendant,  that  he  would 
deliver,  and  he  did  deliver  accordingly,  a  quan- 
tity of  carriages  to  the  defendant,  worth  $1,- 
000,  to  be  sold  by  him  to  pay  the  debt  to  K. 
and  M.  or  their  order,  when  he  should  have 
sold  to  that  amount.  That  W.  drew  his  order 
in  writing  on  the  defendant,  by  which  he  re- 
quested him  to  pay  to  the  order  of  "T.  Kellogg 
and  L.  R.  Meller,"  $200  (as  in  the  first  count). 
That  in  consideration  of  the  premises,  the  de- 
fendant accepted  this  order,  which  was  deliv- 
ered to  Kellogg.  That  the  defendant  sold  the 
carriages,  &c.  (as  in  the  first  count).  This  sec- 
ond count  then  averred  an  assignment  of  the 
order  to  the  plaintiffs  in  the  same  manner  as 
in  the  first  count  ;  and  that  the  defendant, 
with  knowledge,  and  in  consideration  of  the 
premises,  promised  as  in  the  first  count. 

Demurrer,  assigning  for  cause  :  1.  That  the 
two  counts  set  out  the  consideration  of  the  or- 
der as  between  Woodworth  and  the  payees,  to 
which  the  plaintiffs  were  not  privy  ;  and  the 
statement  did  not,  therefore,  aid  the  plaintiffs' 
claim.  2.  That  these  counts  set  out  the  con- 
sideration on  which  the  order  was  accepted,  to 
which  the  plaintiffs  were  not  privy,  and  their 
claim  not  aided  by  the  statement.  3.  That  set- 
ting out  the  indebtedness  of  Woodworth  to 
Kellogg  and  Meller  did  not  aid  the  plaintiffs' 
claim,  they  not  being  privy  to  it.  4.  But  if  it 
was  proper  to  state  such  indebtedness,  the  con- 
sideration should  *have  been  stated.  [*153 
5.  That  the  plaintiffs  were  not  privy  to  the 
pledge  of  the  carriages,  and  their  claim  not 
strengthened  by  that  fact.  6.  That  the  parol 
negotiations  and  agreements  were  set  forth, 
which  were  extinguished  by  the  making  and 
acceptance  of  the  order.  And  such  negotia- 
tions or  agreements  could  not  aid  the  plaintiffs' 
right.  7.  That  the  first  count  avers  that  the 
transfer  and  delivery  of  the  order  authorized 
the  plaintiffs  to  demand  and  receive  the  $200, 
according  to  the  defendant's  agreement  and  ac- 
ceptance ;  whereas  the  plaintiffs  could.acquire 
no  right  independent  of  the  order  and  accept- 
ance. 8.  As  to  the  second  count,  that  the  plaint- 
iffs were  not  privy  to  the  agreement  for  delay- 
ing payment  of  the  debt  due  from  Woodworth 
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to  Kellogg  &  Meller,  mentioned  in  the  second 
«ount,  and  the  plaintiffs'  claim  not  aided  by 
that  circumstance.  9.  As  to  the  second  count, 
that  the  plaintiffs  were  not  privy  to  the  indebt- 
edness of  Woodworth  to  Kellogg  &  Meller,  or 
any  agreement  concerning  the  indebtedness, 
and  the  indebtedness  or'  agreement  to  pay  out 
of  the  carriages,  did  not  aid  the  plaintiffs' 
claim.  10.  The  tenth  cause  was  inferential 
from  the  former  causes,  that  the  two  counts 
-contained  irrelevant  and  unnecessary  matter. 

Joinder  in  demurrer. 

Mr.  D.  B.  TaUmadge,  in  support  of  the  de 
murrer.  The  order  was  clearly  not  negotiable, 
the  time  of  payment  being  uncertain,  and  the 
payment  itself  depending  on  a  contingency. 
No  action,  then,  lies  upon  the  order  as  an  in- 
land bill.  The  plaintiffs  must  show  a  complete 
title  by  assignment,  before  the  defendant  re- 
ceived the  money,  in  order  to  entitle  them  to 
an  action  for  that  money.  This  they  have  not 
done.  They  should  have  set  forth  particularly 
the  consideration  of  the  assignment.  An  aver- 
ment generally,  fora  valuable  consideration,  is 
not  sufficient.  Andrews  v.  Beecker,  1  Johns. 
Cas. ,  411 ;  Litttefield  v.  Storey,  3  Johns. ,  425,  and 
Compton  v.  Jones,  4  Cow.,  13,  merely  recognize 
the  assignments  of  choses  in  action,  and  declare 
154*]  that  the  court  will  protect  them  ;  *but 
the  manner  of  pleading  the  assignment  was  not 
drawn  in  question.  In  the  last  case,  it  is  true, 
the  manner  is  shown.  It  was  general  as  here. 
But  the  point  not  being  made,  the  case  is  not 
an  authority  in  this  respect.  All  the  court  de- 
cide is,  that  assumpsit  will  lie  on  a  promise 
to  pay  the  assignee  of  a  specialty.  Perkins  v. 
Parker,  1  Mass.,  117.  however,  raises  and  de- 
-cides  the  point  that  the  assignee  must  show  the 
-consideration  in  his  pleadings.  That  case  is 
recognized  as  authority  in  Prescolt  v.  Hull,  17 
Johns.,  292. 

Again  ;  the  assignment  of  the  order  was  not 
made  by  both  Kellogg  and  Meller,  the  payees. 
The  second  count  states  it  as  payable  to  the 
order  of  both.  They  were  tenants  in  common, 
and  one  could  not  devest  the  title  of  the  other 
without  his  consent.  Sanford  v.  MicJdes,  4 
Johns..  224.  The  plaintiffs,  by  the  assignment, 
became  tenants  in  common  with  one  of  the 
payees,  Meller,  who  did  not  assign ;  and  the  ac- 
tion should  have  been  in  his  name,  joined  with 
the  plaintiffs.  There  is,  then,  a  plain  nonjoin- 
der, which  is  always  fatal  to  the  plaintiff,  in 
an  action  arising  ex  contractu.  It  need  not  be 
pleaded  in  abatement.  Would  Meller  be  liable 
as  a  warrantor  of  this  order  in  any  respect,  pro- 
vided it  should  prove  bad  in  the  hands  of  the 
assignees  ? 

The  special  causes  of  demurrer  are  well  taken. 

Mr.  C.  Bushnett.  contra.  The  matters  ob- 
jected to  by  the  special  causes  of  demurrer,  are 
all  parts  of  the  circumstances,  which  together 
form  the  consideration  of  the  original  order  of 
Woodworth,  and  the  acceptance  and  agreement 
of  the  defendant.  All  these  should  be  set  forth. 
<Lawe*  PI.,  in  assumpsit,  31,  49-54;  1  Chit.  PI., 
295,  296;  6  East,  569.  570;  2  Chit.  PI  10,  &c., 
in  the  precedents;  Com.  Dig.,  Action  on  the 
•Case  upon  Assumpsit,  II,  8.) 

The  declaration  avers  an  assignment  for  a 
valuable  consideration  paid  by  the  plaintiffs  to 
Kellogg.  This  is  the  same  as  if  it  had  said 
money  paid.  All  the  precedents,  and  all  the 
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books  of  reports,  agree  that  this  general  aver- 
ment is  enough. 

*The  draft  was  payable,  in  terms,  to  [*155 
the  order  of  Kellogg  or  Mellor,  in  the  disjunc- 
tive. This  is  equivalent  to  saying,  the  assignee 
of  either  of  them.  It  authorized  Kellogg,  to 
whom  alone  it  was  delivered,  to  assign  it  for  a 
valuable  consideration. 

Both  counts  aver  that  the  defendant,  with 
fjill  knowledge  of  all  the  circumstances,  ex- 
pressly promised  to  pay  the  plaintiffs.  On  this 
promise,  the  action  can  be  sustained. 

If  either  of  these  counts  be  good,  the  demur- 
rer being  to  both,  must  fail.  Mumford  v.  Fitz- 
hugh,  18  Johns.,  457. 

Curia,  per  SUTHERLAND,  J.  It  is  a  fatal  ob- 
jection to  both  counts  that  they  aver  the  as- 
signment of  the  order,which  is  the  foundation 
of  the  plaintiffs'  action,  to  have  been  made  by 
Kellogg  alone,  for  himself  and  Meller,  with- 
out averring  that  they  were  partners.'or  show- 
ing, in  any  other  way.  the  authority  of  Kellogg 
for  that  purpose.  This  draft  was  payable  to 
the  order  of  Kellogg  or  Meller,  in  the  disjunc- 
tive, as  stated  in  the  first  count,  out  of  the  pro- 
ceeds of  certain  carriages,  whenever  they  should 
be  sold.  It  was,  therefore,  not  negotiable;  and 
its  legal  effect  is  the  same  as  though  the  word 
"  order"  had  been  omitted.  Both  counts  aver 
that  the  consideration  of  the  order,  was  a  debt 
due  from  Woodworth  to  Kellogg  and  Meller. 
They  were  tenants  in  common,  therefore;  and 
neither  had  a  right  to  assign,  without  the  ex- 
press authority  of  the  other.  The  second  count 
avers  that  the  draft  was  payable  to  the  order  of 
both.  We  cannot  presume  a  partnership.  It 
should  be  averred,  so  that  the  defendant  may 
have  an  opportunity  of  contesting  it. 

The  plaintiffs  having  failed  to  show  a  legal 
title  to  the_order,  the  consideration  for  the  de- 
fendant's promise  fails,  and  the  plaintiffs  can- 
not recover. 

The  special  causes  of  demurrer  are  not  well 
taken.  It  was  necessary  for  the  plaintiffs  to 
show  the  original  consideration  of  the  order 
and  acceptance,  and  the  matters  objected  to  all 
go  to  form  that  consideration.  (Lawes  PL,  in 
assumpsit,  31,  49;  1  Chit.  PL,  295,  296.) 

*I  am  inclined  to  think  the  general  [*loO 
averment,  that  the  assignment  was  fora  valua- 
ble consideration,  is  not  sufficient.  The  con- 
sideration should  have  been  stated  at  large.  (1 
Mass.,  117;  17  Johns.,  292.)  On  this  latter 
point,  however,  it  is  not  necessary  to  express  a 
definitive  opinion. 

The  defendant  must  have  judgment,  with 
leave  to  the  plaintiffs  to  amend  on  the  usual 
terms. 

Rule  accordingly. 

Cited  in-2  Wend.,  422 ;  23  Barb.,  144  ;  20  Am.  Dec., 
634. 


HOMER  v.  MARTIN  AND  OILMAN. 

Practice — Depositions  under  Statute — Signature 
of  Counsel  to  Interrogatories — Form  of  Direc- 
tion. 

The  interrofpitories  under  a  commission  to  exam- 
ine witnesses,  l88iu>d  pursuant  to  the  Act.  seas.  :&i, 
ch.  56,  sec.  11 ;  1  R.  £.,  519.  520,  may  t>e  signed  by 
counsel,  without  the  addition  of  his  chanu-ter  to  the 
signature.  Is  is  enoutfh  that  he  is,  in  truth,  a  coun- 
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SUPREME  COURT,  STATE  OP  NEW  YORK. 


1826 


A  juda-e  of  the  C.  P.  of  the  degree  of  counsel  In  the 
Supreme  Court,  may  direct  as  to  the  return  of  a 
commission,  within  the  Act,  seas.  45,  ch.  217,  sec.  2. 

So  the  first  judge  of  the  C.  P.  of  N.  Y. 

Form  of  the  direction. 

A  direction  to  return  the  commission  by  mail, 
directed  to  one  of  the  clerks  of  the  Supreme  Court, 
is  complied  with,  if  the  commission  be  delivered 
from  the  postofflce  to  the  clerk,  by  any  of  the  ordi- 
nary means,  as  by  a  messenger,  the  penny-post,  &c. 
Nor  is  it  any  objection  that  it  be  delivered  by  the 
attorney  for  one  of  the  parties.  The  true  question 
is. was  it  delivered  to  the  clerk  in  an  unaltered  state. 
If  the  court  be  satisfied  there  has  been  no  abuse,  it 
may  be  received  in  evidence. 

Citation— Stat.,  sess.  45,  ch.  217,  sees.  1.  2. 

A  SSUMPSIT,  tried  at  the  N.  Y.  Circuit,  Jan. 
J\.  20,  1826,  before  Edwards,  Circuit  J. 

At  the  trial,  the  plaintiff  had  no  evidence  to 
sustain  his  action  except  what  was  derivable 
from  a  commission  issued  in  his  behalf,  and 
executed  in  the  cause  at  the  City  of  Boston. 
The  direct  interrogatories,  administered  under 
this  commission,  were  signed  by  the  attorneys 
for  the  plaintiff,  thus  :  "  Ward  and  Hoyt,  Atts. 
for  Pltff."  They  were,  in  truth,  at  the  tim&of 
signing,  counselors  of  this  court;  but  no  addi- 
tion to  that  effect  was  made  to  their  signature. 
The  interrogatories  were  allowed  by  the  first 
judge  of  the  C.  P.  of  N.  Y.  by  an  indorsement 
thus :  "allowed  this  6th  day  of  May,  1825,  Jno. 
T.  Irving." 

May  6,  1825,  before  the  commission  was 
sealed  up,  Judge  Irving  indorsed  the  following 
order  on  the  back  thereof  :  "  After  this  com- 
mission shall  have  been  executed  agreeably  to 
the  instructions  annexed,  let  one  of  the  com- 
missioners put  the  sealed  packet  into  the  post- 
office  at  Boston,  stating  on  the  back  that  the 
157*]  same  *had  been  so  put  into  said  office  by 
him,  and  signing  his  name  to  said  indorsement. 
The  packet,  when  sealed  up  by  the  commis- 
sioner, will  be  addressed  to  the  clerk  of  the  Su- 
preme Court  at  the  City  of  N.  Y.  May  6th, 
1825.  JOHN  T.  IRVING." 

It  appeared  by  the  post-mark  and  certificate 
that  the  packet  was  mailed  at  Boston,  June  3, 
1825,  and  was  indorsed  by  the  deputy-clerk  of 
this  court  at  N.  Y.,  on  the  6th  of  the  same 
month,  "received  and  filed;"  but  that  previous 
to  so  indorsing  or  filing  the  commission,  the 
penny-post  had  carried  the  packet  to  the  dep- 
uty-clerk at  the  office,  who  refused  to  pay  the 
postage  ;  wherefore,  the  penny-post  took  the 
packet  down  to  the  office  of  the  plaintiff's  at- 
torneys to  get  the  postage.  They  received  the 
commission  and  paid  the  postage.  One  of  the 
plaintiff's  attorneys  then  tools  the  packet  to  the 
office  of  the  defendant's  attorney.who  objected 
to  the  irregularity  of  its  being  in  the  plaintiff's 
attorneys'  possession.  He,  the  plaintiff's  at- 
torney, then  took  it  to  the  clerk's  office,  where 
it  was  filed  and  indorsed. 

The  direction  on  the  cover  of  the  commis- 
sion was  thus : 

"  NEW  YORK,  "SUPREME  COURT. 
FITZHENRY  HOMER       1 

9. 

ALEXANDER  MARTIN  and  f  Ward  and  Hoyt, 
ROBERT  GILMAN.  J  Attys.  for  Pltff. 

To  James  Farley,  Esquire,  clerk  of  the  Su- 
preme Court,  City  Hall,  City  of  New  York." 
It  was  also  indorsed:  "Put  into  the  postoffice 

in  the  City  of  Boston,  this  3d  day  of  June,  1825, 

by  Josiah  P.  Cogk,  Commissioner." 

866 


The  defendant's  counsel  objected  that  the 
depositions  taken  under  the  commission  should 
not  be  read  :  1.  Because  of  the  irregular  man- 
ner in  which  the  r*eturn  came  to  the  clerk's  of- 
fice ;  but  the  judge  overruled  the  objection.  2. 
Because  Judge  Irving  had  no  authority  to  make 
the  order  as  to  the  mode  of  return.  This  ob- 
jection was  also  overruled.  3.  That  the  direct 
interrogatories  were  not  signed  by  counsel ; 
*whereupon  proof  was  offered  that  [*158 
Ward  and  Hoyt  were  in  fact  counsel,  at  the 
time  of  signing.  The  judge  rejected  this 
proof,  and  with  it  the  commission  and  return, 
and  the  plaintiff  was  nonsuited. 

Mr.  J.  Hoyt,  for  the  plaintiff,  now  moved  to 
set  aside  the  nonsuit,  and  for  a  new  trial.  He 
cited  the  Statutes,  sess.  36,  ch.  56,  sec.  11  ;  1 
R.  L.,  519,  20 ;  sess.  45,  ch.  217,  sec.  2,  p.  226, 
to  show  the  manner  in  which  commissions  mtiy 
be  executed  and  directed  to  be  returned.  The 
section  last  cited,  he  said,  confides  the  direc- 
tion to  a  commissioner  of  the  court ;  and  the 
Statute,  sess.  36,  ch.  16,  sec.  1 ;  1  R.  L.,  322, 
authorizes  the  appointment  of  commissioners 
for  Oneida  and  Ontario,  declaring  their  powers, 
and  conferring  on  them  the  same  authority  at 
chambers  as  a  judge  of  this  court  possessed. 

Then  came  the  Statutes,  sess.  41,  ch.  195, 
sec.  1,  p.  173,  and  sess.  44,  ch.  72,  p.  64— the 
former  extending  the  powers  of  commissioners 
to  judges  of  theC.P.  who  are  counselors  of 
this  court,  and  the  latter  erecting  the  C.  P.  of 
N.  Y.,  requiring  the  first  judge  to  be  of  the 
degree  of  counsel,  and  the  12th  section  restrain- 
ing the  application  of  the  Act,  sess,  41,  ch.  195, 
to  the  first  judge  of  that  court.  The  3d  section 
of  the  Act,  sess.  44,  ch.  72,  gives  the  same  pow- 
er to  the  C.  P.  as  then  belonged  to  the  Mayor's 
Court  of  that  city. 

Mr.  Talcott,  Atty-Gen.,  contra.  The  Statute, 
sess.  36,  ch.  56,  sec.  11,  directs  the  interroga- 
tories to  be  signed  by  the  party  or  his  counsel. 
This  statute  being  in  derogation  of  the  common 
law,  must  be  strictly  followed.  (20  Johns., 
361.)  It  is  not  enough  that  the  person  signing 
is  in  fact  counsel.  He  should  appear  to  be  so 
on  the  face  of  the  proceedings.  They  should 
speak  their  own  regularity.  This  is  always  so 
in  relation  to  the  signature  to  special  pleas  ; 
Dubois  v.  Dubois,  5  Johns.,  235,  236  ;  and  a  for- 
tiori, as  to  interrogatories  under  a  commission. 

The  order  was  to  deliver  the  commission  to 
the  clerk.  This  court  can  make  no  new  order. 
Suppose  the  penny-post  had  delivered  the  com- 
mission to  A  and  he  to  B;  and*it  had  [*159 
thus  passed  round  through  half  the  city  to  the 
hands  of  the  attorney ;  it  must  be  received, 
within  the  doctrine  contended  for  on  the  other 
side.  Is  there  any  safety  in  such  a  practice  ? 

But  the  judge  had  no  authority  to  make  the 
order.  The  Statute  of  1818,  sess.  41,  ch.  195, 
sec.  1,  did  not  mean  to  confer  on  the  judges  of 
the  C.  P.  all  the  powers  which  might  thereaf- 
ter be  given  to  commissioners  appointed  under 
the  Act  of  1813,  sess.  36,  ch.  16,  sec.  1.  The 
words  of  the  Act  of  1818  are,  "  to  do  all  the 
duties,  and  exercise  all  the  powers  which  are 
given  to  such  commissioners  by  any  subsequent 
Acts  of  the  Legislature  ; "  not  which  shall  be 
so  given.  The  power  conferred  by  the  subse- 
quent Statute  of  1822,  sess.  45,  ch.  217,  sec.  2. 
p.  226,  is  confined  in  terms  to  a  judge  of  this 
court  or  commissioner.  There  being  no  pro- 
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spective  words  in  the  Act  of  1818,  judges  of 
the  C.  P.  take  no  power  under  the  Statute  of 
1822.  This  construction  is  warranted  by  Jones 
v.  Reed,  1  Johns.  Cas.,  20.  Judges  being  an 
inferior  jurisdiction,  can  take  nothing  by  im- 
plication. The  Statute,  sess.  44,  ch.  72,  con- 
fers no  power  on  the  first  judge  of  the  C.  P.  of 
the  City  of  N.  Y.  to  make  this  direction.  Sup- 
pose his  powers  to  be  the  same  with  those  of 
the  judges  of  the  Mayor's  Court  under  the 
Statute  relating  to  the  Mayor's  Court  of  N.Y., 
sess.  36,  ch.  85  ;  2  R.  L.,  501  ;  no  such  power 
as  is  here  exercised  will  be  found  there.  But 
if  it  was  conferred  by  that  Act,  it  is  not  adopt- 
ed by  the  Act  organizing  the  C.  P.,  sess.  44, 
ch.  72.  The  3d  section  of  the  last  Act  refers 
merely  to  the  power  of  the  former  Mayor's 
Court  considered  collectively ;  and  the  12th 
section  is  restrictive  merely.  The  creation  of 
a  new  Court  of  C.  P.  will  not  give  this  power 
to  its  judges.  The  Act  of  1822  did  not  mean 
that  any  C.  P.  judge,  in  any  part  of  the  State, 
of  the  degree  of  counsel,  should  have  power  to 
give  these  directions.  It  is  even  a  greater  pow- 
er than  this  court  itself  possesses,  who  can  only 
direct  a  return  by  mail.  (Sess.  45,  ch.  217,  sec. 
1.)  The  consequences  of  the  construction  con- 
tended for  should  be  looked  to.  (Bac.  Abr., 
Statute!.,  pi.  10.) 

16O*]  *Mr.  Hoyt,  in  reply.  Most  likely  the 
direction  in  this  case  was  literally  complied 
with  :  the  clerk  had  the  commission  in  his 
hands  before  he  looked  at  the  amount  of  post- 
age. Neither  the  statute  nor  order  provides 
negatively  that  the  commission  shall  not  come 
to  the  hands  of  the  attorney.  The  accident  of 
its  coming  there  is  matter  .of  regularity  ;  and 
the  effect  of  this  accident  must  be  declared  by 
the  court  upon  their  rules  of  practice.  No  one 
has  been  injured.  It  was  not  five  minutes  with 
the  attorney.  It  was  usual  formerly  to  deliver 
the  commission  to  the  attorney  in  the  first  in- 
stance, though  not  perhaps  strictly  justifiable 
within  the  Act.  (Cai.  Pr.,  426.)  The  commis- 
sion being  delivered  back  by  the  clerk  to  the 
penny-post,  he  may  be  considered  the  agent  of 
the  clerk. 

We  submit  to  the  examination  of  the  court, 
the  various  statutes  on  which  the  powers  of 
Judge  Irving  must  rest.  The  practice  has  been 
to  consider  judges  of  the  C.  P.,  of  the  degree 
of  counsel,  commissioners'within  the  Act  of 
1822. 

Curia,  per  WOODWORTH,  J.  The  statute  di- 
rect that  the  interrogatories  be  signed  by  the 
parties,  or  their  counsel.  They  were  signed  by 
Ward  and  Hoyt,  attorneys  for  the  plaintiff ; 
and  approved  by  the  judge.  Proof  was  offered 
that  Ward  and  Hoyt  were  counsel.  I  think 
this  sufficient.  The  fact  that  they  were  coun- 
sel was  a  compliance  with  the  Act.although  they 
were  not  described  as  such.  The  strictness  ap- 
plicable to  special  pleas  was,  as  apprehended,, 
never  intended.  This  is  evident  from  the  stat- 
ute allowing  the  party  as  well  as  his  counsel  to 
sign.  No  good  reason  can,  in  my  view,  be  as- 
signed for  rejecting  the  evidence,  because  the 
names  were  not  followed  by  the  addition  of 
counsel. 

The  Statute,  sess.  45,  ch.  217,  sec.  1,  autho- 
rizes the  judges  to  prescribe  a  return  of  the 
commission  by  mail,  to  be  directed  to  one  of 
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the  clerks  of  this  court,  and  to  be  by  him 
opened  and  filed  in  his  office.  This  duty  may 
be  performed  by  a  single  judge.  (Id.,  sec.  2.) 
The  power  was  rightfully  exercised  by  Judge 
Irving,  who  has  the  power  of  a  judge  of  this 
court  in  vacation. 

*There  is  no  express  provision  as  to  [*161 
the  manner  of  conveying  the  commission  from 
the  postoffice  to  the  clerk's  office.  I  think  it 
may  safely  be  concluded  that  the  Legislature 
were  satisfied  to  leave  the  transmission  from 
the  one  office  to  the  other,  to  the  usual  course, 
and  the  vigilance  and  care  the  court  would  ex- 
ercise when  there  was  any  suspicion  of  unfair- 
ness and  fraud.  The  manner  letters  are  taken 
from  a  postoffice  was  undoubtedly  known. 

Sometimes  the  person  to  whom  the  letters 
are  addressed  calls  and  receives  them.  Per- 
haps more  frequently  they  are  sent  for  by  a 
messenger.  At  other  times  they  may  be  deliv- 
ered by  a  penny-pest.  A  delivery  in  either 
way  is  sufficient.  It  will  not  be  pretended  that 
the  clerk  must  attend  personally  and  receive 
the  commission  from  the  office.  If  that  ground 
be  abandoned,  it  follows  that  a  delivery  to  any 
person  is  allowable. 

The  only  question  would  seem  to  be,  was  the 
commission  delivered  to  the  clerk,  in  the  same 
state  as  when  received  from  the  postoffice.  The 
attorney  of  the  party  is  not  disqualified  from 
being  the  medium  of  conveyance.  If  he  has 
discharged  the  duty  faithfully,  the  commission 
should  be  received  ;  and  is  no  more  objection- 
able on  that  ground  than  if  the  penny-post  or 
the  clerk's  messenger  had  been  the  carrier.  The 
commission  has  been  opened  by  the  clerk  and 
filed  in  the  office.  There  is  not  a  suggestion 
that  it  was  opened  by  any  other  person.  The 
nonsuit  must  be  set  aside,  and  a  new  trial 
granted. 

New  trial  granted. 


*WILBUR,  Survivor  of  DOREMTTS,  [*162 

v. 

SELDEN,  Impleaded  with  RICHARDS,  Survi- 
vors of  OGDEN. 

Negotiable  Paper — Action  by  Intermediate  In- 
dorser of  Note  against  Prior  Indorser,  for 
Money  Paid  to  Subsequent  Indorsee — Proof  of 
Demand  and  Notice  to  Defendant  Necessary — 
Evidence  Taken  at  Former  Trial —  When  Ad- 
missible— Register  of  Deceased  Notary  Inad- 
missible where  Entries  were  Made  by  Clerk. 

An  Intermediate  indorser  of  a  promissory  note, 
thouffh  he  did  not  hold  the  note  when  it  became 
due,  yet  must,  in  an  action  against  a  prior  indorser, 
for  the  money  yaid  by  nim  (the  intermediate  indors- 
er), to  a  subsequent  indorsee,  to  take  up  the  note, 
prove  a  regular  demand  of  payment  and  notice  to 
the  defendant,  the  same  as  in  an  ordinary  action 
against  an  indorser.  • 


.NOTE.— Evidence—  Testimony  of  deceased  wit  new  at 
a  former  tried— When  admuunlHe. 

The  testimony  of  a  deceased  wttneM,  riven  at  a  former 
trial,  between  the  snmf  parties,  is  admissible  for  the 
same  punxjse.  Jackson  v.  Bailey,  2  Johns.,  17;  Deals 
v.  Guernsey,  8  Johns.,  44«  ;  White  v.  Kiblintf,  11 
Johns..  1% ;  Jackson  v.  Lawson,  15  Johns.,  .Vi'.i ; 
Crary  v.  Sprague.  12  Wend.,  41 ;  Powell  v.  Waters, 
17  Johns.,  176;  Osborn  v.  Bell,  5  Den. ,370;  Cleavland 
v.  Huey,  18  Ala.,  343;  Laiie  v.  Brainard,  30  Conn., 
565;  Litcher  v.  Norton,  5  111.,  575  ;  Jaccard  v.  Ander- 
son, 37  Mo.,  91 ;  Conway  v.  Erwin,  1  La.  Ann..  391; 


162 


SUPREME  COURTT,  SATE  OF  NEW  YORK. 


1826 


The  register  of  a  deceased  notary  is  not  evidence 
of  demand  and  notice  on  a  promissory  note,  where 
the  entries  were  made  by  his  clerk,  who  Is  still 
alive,  though  he  be  gone  out  of  the  jurisdiction  of 
the  court,  and  cannot  be  found  on  diligent  Inquiry. 

What  one  swore  on  a  former  trial  cannot  be  given 
in  evidence  unless  he  be  dead.  That  he  is  beyond 
reach  of  process  of  subpoena,  and  cannot  be  found 
on  diligent  inquiry,  will  not  render  such  proof  ad- 
missible. 

To  render  what  a  witness  swore  on  a  former  trial 
admissible,  It  must  have  been  between  the  same 
parties,  and  the  point  in  issue  the  same. 

The  words  of  the  witness  must  be  given,  not  what 
is  supposed  to  be  the  substance  of  his  testimony. 

Citations-20  Johns.,  172,  173:1  Phil.  Ev.,  215; 
Bull.  N.  P.,  243;  4  T.  R.,  290;  14  Mass..  36,  234;  4 
Serg.  &  R.,  203 ;  5  Cr.,  13 ;  3  Binn.,  192 ;  4  Johns.,  467  ; 
3  Taunt..  261. 

A  SSUMPSIT  by  the  plaintiff,  an  indorsee, 
-Q-  against  the  defendants,  indorsers  of  a 
promissory  note.  The  declaration  stated  that 
the  note  was  for  $800,  payable  to  Canfield  & 
Co.;  by  them  indorsed  to  4he  defendants;  by 
them  to  Doremus  &  Wilbur  (the  latter  of 
whom,  as  survivor  of  Doremus,  is  the  plaint- 
iff) ;  by  them  to  Boslwick  &  Sterling  ;  and  by 
them  to  the  Bank  of  N.  Y.  It  then  averred  a 
demand  of  the  makers,  and  notice  of  non-pay- 
ment to  all  the  indorsers,  and  a  payment  by 
the  indorsers  respectively,  who  were  subse- 
quent to  the  defendants. 

The  cause  was  tried  at  the  N.  Y.  Circuit, 
Mar.  30,  1824,  before  Edwards,  Circuit  J.; 
when,  after  proving  the  note  paid  and  taken 
up  as  averred,  one  question  was,  whether  de- 
mand of  payment  had  been  made,  and  notice 
given  to  the  defendants. 

To  prove  this,  the  notarial  register  of  John 
Wilkes,  the  notary  of  the  Bank,  was  offered  in 
evidence  by  the  plaintiffs.  All  the  entries  in 
this  book  were  in  the  handwriting  of  one 
Scott,  Wilkes'  clerk,  who  transacted  his  busi- 
ness, and  who  had  left  the  City  of  N.  Y.,  de- 
claring that  he  was  going  to  the  back  parts  of 
Pa. ,  and  could  not  be  found  on  diligent  in- 
quiry. The  register  was  rejected  by  the  judge. 

The  plaintiff  then  offered  to  prove  what 
Scott  had  sworn  to  on  the  trial  of  an  action 
before  brought  by  Doremus  &  Wilbur  against 
Selden,  Richards  and  Ogden,  to  recover  the 
sums  which  the  former  had  paid  to  the  holders 
of  the  note  in  question,  in  satisfaction  of  their 
163*]  liability  as  indorsers,  *and  one  of 
which  sums  was  the  amount  now  claimed. 
This  evidence  was  objected  to,  but  admitted  by 
the  judge. 

Mr.  S.  D.  Sedgwick,  one  of  the  counsel  in 
the  former  cause,  was  then  sworn  for  the 
plaintiff,  and  said  he  could  not  state  with  pre- 
cision what  Scott  swore  to,  and  could  not  rec- 
ollect the  phraseology  of  the  witness.  His  tes- 
timony was,  therefore,  objected  to  ;  but  the 
judge  allowed  him  to  state  his  recollection  of 


the  substance  of  what  Scott  swore  to  ;  and  he 
produced  his  notes  of  Scott's  testimony,  but 
did  not  pretend  that  they  contained  Scott's  ex- 
act words  or  phraseology. 

The  defendants  excepted  upon  the  above 
points ;  and  the  verdict  being  for  the  plaintiff, 
he  now  moved  for  a  new  trial. 

Mr.  O.  Griffin,  for  the  defendant.  The  tes- 
timony of  Mr.  Sedgwick  should  not  have  been 
received .  The  former  trial  was  not  between  the 
same  parties,  or  for  the  same  cause  of  action, 
and  it  did  not  appear  that  Scott  was  dead.  Nor 
could  Mr.  Sedgwick  repeat  the  words  or 
phraseology  of  Scott.  1  Phil.  Ev.,  last  Am. 
ed.,  199,  200,  and  note;  17  Johns.,  179;  Le 
Baron  v.  Crombie,  14  Mass,,  234  ;  Bull.  N.  P.. 
243;  4  T.  R.,  290,  per  Ld.  Kenyon,  Ch.  J.; 
Lightner  v.  Wike,  4  Serg.  &  R.,  203. 

Messrs.  R.  Sedgwick  and  H.  D.  Sedgwick, 
contra,  denied  that  the  plaintiff,  being  a  subse- 
quent indorser,  and  holding  the  note  when  it 
fell  due,  was  bound  to  show  a  regular  demand 
of  payment  and  notice  to  a  prior  indorser. 
They  said  the  most  that  can  be  required  is, 
that  he  should  show  notice  to  the  party  he 
means  to  charge,  of  having  actually  paid  and 
taken  up  the  note,  within  a  reasonable  time 
after  so  doing.  In  this  case,  the  plaintiff  seek- 
ing to  recover  only  what  he  has  paid,  no  notice 
whatever  was  necessary. 

[They  were  proceeding  to  argue  in  support 
of  these  propositions  ;  but  the  Court  told  them 
the  law  was  so  well  settled  against  them,  that 
they  could  not  sit  to  hear  the  argument.] 

*In  support  of  the  proposition  that  [*164 
the  evidence  of  what  Scott  had  sworn  was  ad- 
missible, especially  in  connection  with  the  rec- 
ord made  by  him  in  the  notarial  register,  they 
cited  Sluby  v.  Champlin,  4  Johns.,  461  ;  Cooke 
v.  Woodrow,  5  Cr.,  13  ;  Clark  v.  Sanderson,  3 
Binn.,  192;  Jackson  v.  Gager,  5  Cow.,  383; 
Welch  v.  Barrett,  15  Mass.,  380;  Halliday  v. 
Martinet,  20  Johns.,  168,  and  Doncaster  v. 
Day,  3  Taunt.,  261. 

Curia,  per  SAVAGE,  Ch.  J.  The  only  ques- 
tion is  as  to  the  competency  of  the  testimony 
objected  to. 

The  books  of  a  deceased  notary  have  been 
received  in  evidence  when  the  entries  were 
made  by  the  notary  himself,  but  when  they 
are  made  by  a  clerk,  the  notary  does  not  attest 
to  them  ;  and  in  that  case  the  evidence  of  the 
clerk  is  higher.  And,  indeed,  the  book,  unac- 
companied by  his  testimony,  would  prove 
nothing.  (20  Johns.,  172,  173,  and  the  cases 
there  cited.) 

The  rule  as  to  admitting  what  a  witness 
swore  upon  a  former  trial,  is  supposed  to  be 
this :  that  to  render  such  testimony  admissi- 
ble, it  must  be  between  the  same  parties,  and 


Harper  v.  Burrow,  6  Ired.,  30;  Ephraims  v.  Murdock, 
7  Blackf.,  10:  Mathewson  v.  Sargent,  36  Vt.,  142; 
Bailey  v.  Woods,  17  N.  H.  365. 

The  death  of  the  witness  must  be  proved.  Powell  v. 
Waters,  17  Johns.,  176 ;  Weeks  v.  Lowerre,  8  Barb., 
530;  Crary  v.  Sprague,  12  Wend.,; 41;  Le  Baron  v. 
Crombie,  14  Mass.,  234. 

The  parties  must  be  the  same.  Jackson  v.  Crlssey, 
3  Wend.,  251. 

The  witness,  called  to  prove  what  a  deceased  witness 
testified,  was  formerly  required  to  give  his  precise 
words.  TJ.  S.  v.  Wood,  3  Wash.,  440;  Ephraims  v. 
Murdock,  7  Blackf.,  10 ;  Foster  v.  Shaw,  7  Serg.  & 
R.,  163 ;  4  T.  R.,  290 :  Commonwealth  v.  Richards,  18 
Pick.,  434. 
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The  substance  of  all  that  was  said  by  the  deceased 
witness  on  the  former  trial  is  now  generally  held 
•sufficient.  Clark  v.  Vorce,  15  Wend.,  193 ;  Crawford 
v.  Loper,  25  Barb.,  449 ;  Van  Buren  v.  Cockburn,  14 
Barb.,  118;  Huff  v.  Bennett,  6N.  Y.,  337;  Home  v. 
Williams,  23  Ind.,  37 :  Wagers  v.  Dickey,  17  Ohio, 
439;  Thurmond  v.  Tramnell,  28  Tex.,  371 ;  Trammell 
v.  Hemphill,  27  Ga.,  525;  Emery  v.  Fowler,  39  Me., 
326 ;  Lime  Rock  Bank  v.  Hewett,  52  Me.,  531 ;  Young 
v.  Dearborn,  22  N.  H.,  372 ;  Cornell  v.  Green,  10  Serg. 
&  R..  14,  16 ;  Chess  v.  Chess,  17  Serg  &  R.,  409,  411 ; 
Williams  v.  Willard,  23  Vt..  369 ;  Brown  v.  Common- 
wealth, 73  Pa.  St.,  321 ;  U.  S.  v.  Macomb,  5  McLean, 
286 ;  Greenl.  Ev.,  Vol.  I.,  sees.  163-167,  and  authori- 
ties there  cited. 
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the  point  in  issue  the  same  ;  and  the  words  of 
the  witness  must  be  given,  not  what  is  sup- 
posed to  be  the  substance  of  his  testimony. 
The  witness  must  also  be  dead.  (1  Phil.  Ev., 
215  ;  Bull.  N.  P.,  243  :  4T.  R.,  290  ;  14  Mass., 
234;  4Serg.  &  R.,  203.) 

In  this  case  the  parties  are  substantially  the 
same,  the  cause  of  action  is  the  same,  and  the 
point  in  issue  the  same.  But  the  witness, 
Scott,  is  not  dead.  He  is  absent,  in  the  State  of 
Pa. ;  and,  possibly,  upon  inquiry  there,  he  may 
be  found,  and  examined  upon  commission. 

It  is  urged  by  the  plaintiff's  counsel  that  the 
case  is  analogous  to  one  of  a  subscribing  wit- 
ness to  a  bond,  whose  signature  may  be 
proved,  if  he  be  absent ;  and  the  proof  of 
which  establishes  the  execution  of  the  bond, 
without  proof  of  the  signature  of  the  obligor. 
That  rule  rests  upon  the  presumption  that  the 
parties  have  selected  the  witness  to  testify  to 
165*]  *the  execution  and,  therefore,  proof  of 
his  signature,  is  proof  that  the  bond  was  ex- 
ecuted in  his  presence.  The  rule  is  certainly  a 
very  dangerous  one,  but  too  well  established  to 
be  now  controverted.  (5Cr.,  13  ;  3Binn.,  192  ; 
4  Johns.,  467.)  It  is  not,  however,  at  all  anal- 
ogous in  principle  to  the  one  contended  for  in 
this  case.  No  special  confidence  can  be  charged 
upon  the  defendants.  They  could  not  control 
the  Bank  in  the  selection  of  its  notary,  nor  the 
notary  in  the  selection  of  his  clerks.  The  wit- 
ness, Scott,  was  never  selected  by  the  parties 
to  testify  between  them  ;  nor  was  he  called  to 
testify  to  their  acts,  but  his  own. 

In  Le  Baron  v.  Crombie,  14  Mass. ,  236,  the 
Supreme  Court  of  Mass,  refused  to  hear  what 
had  been  sworn  to  by  a  witness  who,  though 
naturally  alive,  was  civilly  dead,  having  been 
convicted  of  felony.  They  say  the  rule  in  En- 
gland is  limited  to  the  case  where  the  principal 
witness  is  dead.  If,  however,  the  death  of  the 
witness  were  not  an  indispensable  circum- 
stance, there  is  yet  another  difficulty.  Mr. 
Sedgwick  could  not  state  the  words  of  the  ab- 
sent witness,  but  only  the  substance  of  his  tes- 
timony. He  produced  the  notes  which  he  took 
as  counsel  on  the  former  trial  ;  but  whether  he 
testified  from  these  or  from  recollection,  does 
not  appear  in  the  case.  The  rule  laid  down  by 
Ld.  Kenyon,  4  T.  R.,  290,  is,  that  the  words 
must  be  given,  and  not  the  effect  of  them  ;  and 
the  reason  is,  because  the  jury  are  to  judge  of 
the  effect  of  the  testimony,  and  not  the  wit- 
ness. In  Lightner  v.  Wike,  4  Serg.  &  R.,  203, 
Ch.  J.  Tilghman  shows,  very  satisfactorily, 
the  reason  of  the  rule  ;  and  also  that  notes  of 
counsel  should  not  be  relied  on,  as  it  is  not 
their  practice  to  take  the  words,  but  the  sub- 
stance, as  they  understand  it.  And  he  remarks, 
that  during  a  trial,  the  ideas  of  counsel  pass 
through  a  medium  which  diverts  them  from  a 
right  line. 

The  case  of  Donauter  v.  Day,  3  Taunt.,  261, 
does  not  contradict  the  rule,  that  the  words 
must  be  given,  but  holds  that  they  may  -foe 
given  from  notes  or  memory,  provided  the  ac- 
curacy be  sworn  to. 

166*]  *I  am  of  opinion  that  this  evidence 
was  improperly  admitted,  and  that  a  new  trial 
should  be  granted. 

New  trial  granted. 

Criticised  -12  Wend.,  46. 

Cited  in— 16  Wend.,  196;  16  Wend.,  585;  20  Wend., 
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85;  2  Hill,  538;  5Hill,296;  8Barb.,533;  46How,Pr., 
254 ;  2  Abb.  N.  S.,  189 ;  15  Abb.,  N.  S.,  449  ;  1  Rob..  411 ; 
38  Super.,  271 ;  2  McLean,  472 ;  5  McLean,  294, 295 ;  27 
Am.  Dec.,  113 ;  29  Am.  Dec.,  611  (18  Pick.,  434);  30  Am. 
Dec.,  53. 


WILLIAMS  v.  SMITH. 

Action  against  Toll-gatherer  of  Turnpike  Com- 
pany, under  Statute — Stockholder  Competent 
Juror — Certificate  of  Commissioner  of  High- 
ways. 

In  debt  against  the  toll-gatherer  of  a  turnpike 
company  for  the  penalty  imposed  by  the  16th  sec- 
tion of  the  Act  relative  to  Turnpike  Companies,  1 
R.  L.,  236,  for  shutting  the  gate  and  taking  or  de- 
manding toll,  after  the  commissioners  of  inspection 
have  ordered  it  to  be  opened ;  it  is  not  a  principal 
cause  of  challenge  to  a  juror,  that  he  is  a  stockhold- 
er of  the  Company. 

The  Company  are  not  accountable,  in  any  event, 
on  account  of  the  recovery ;  though  otherwise  as  to 
a  recovery  upon  the  9th  section. 

After  a  turnpike  gate  has  once  been  opened  by 
order  of  the  commissioners  of  inspection,  because 
the  road  is  out  of  repair,  it  cannot  be  lawfully  shut, 
and  toll  demanded,  until  one  of  the  commissioners 
certifies  that  the  road  is  in  sufficient  repair.  And 
where  the  certificate  stated  that  the  road  was  still 
out  of  repair,  but  that  the  contractors  had  given 
assurances  that  it  should  be  repaired,  and  directed 
the  gate-keeper  to  shut  the  gate ;  and  he  did  so, 
and  demanded  and  received  toll:  held,  that  he  was 
liable  to  the  penalty  of  $10  within  the  16th  section 
of  the  Act  relative  to  Turnpike  Companies.  1  R. 
L.,  236. 

The  certificate  of  a  commissioner  in  due  form,  is 
conclusive ;  and  will  protect  the  toll-gatherer. 

Citation-1  R.  L.,  236. 

ON  ERROR  from  the  C.  P.  of  Tioga.  The 
cause  came  to  that  court  by  appeal  from 
a  justice's  court.  The  action  was  by  Williams 
against  Smith,  for  $10  debt,  for  the  defend- 
ant's unlawfully  demanding  and  taking  toll  of 
the  plaintiff  at  the  middle  gate  on  the  Ithaca 
and  Owego  Turnpike  Road.  In  the  C.  P., 
Charles  Pumpelly,  a  stockholder  of  the  Cor- 
poration who  owned  the  road,  was  drawn  as 
a  juror.  He  was  challenged,  therefore,  by  the 
plaintiff,  who  at  the  same  time  admitted  that 
the  defendant  was  able  to  pay  the  judgment 
claimed  against  him.  The  court  overruled  the 
challenge,  and  the  juror  was  sworn  and  sat 
and  tried  the  cause. 

It  was  admitted  by  the  parties  at  the  trial, 
that  the  road  being  completed,  and  officers  ap- 
pointed according  to  the  Act  of  Mar.  13,  1807, 
and  the  other  Acts,  &c. ;  afterwards,  July  23, 
1824,  the  commissioners  of  inspection  certified 
that  the  road  was  out  of  repair  ;  and  ordered 
the  middle  gate  to  be  opened  till  further  or- 
ders. Afterwards,  Sept.  23,  1824,  two  of  the 
commissioners  certified  that  they  had  viewed 
the  road,  found  considerable  repairs  made,  and 
that  some  remained  to  be  done,  specifying  what 
and  where,  and  how  they  should  be  done;  and 
from  the  assurances  given  *by  the  con-  [*  1 67 
tractors  that  the  repairs  would  be  done,  they 
directed  the  keeper  of  the  middle  gate  to  shut 
it  and  keep  it  shut  till  further  orders.  After 
this  certificate  was  given,  to  wit :  in  the  spring 
of  182o,  the  plaintiff  passing  the  gate  with  a 
wagon  and  two  spans  of  horses,  the  defendant 
demanded,  and  the  plaintiff  paid  75  cents, 
which  was  according  to  the  legal  rate  of  toll. 

The  plaintiff  objected  that  the  last  certifi- 
cate was  insufficient.  The  court  below  over- 
ruled the  objection,  and  charged  the  jury  in 
favor  of  the  defendant.  The  plaintiff  except- 
ed.  Verdict  and  judgment  for  the  defendant. 
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The  statute  in  question  is  the  general  Act 
relative  to  Turnpike  Companies,  passed  Mar. 
13.  1807,  sess.  30,  ch.  38  ;  1  R.  L.,  228. 

Mr.  E.  Griffin,  for  the  plaintiff  in  error,  con- 
tended that  Pumpelly  was  not  an  impartial 
juror,  and  that  the  defendant  had  no  right, 
under  the  statute,  to  shut  the  gate,  till  the 
commissioners  should  certify  that  the  road  was 
in  sufficient  repair. 

Mr.  H.  Bleecker,  contra,  cited  2}.Cow.,  551  ; 
2  Cai.,  179,  and  1  Cow.,  251. 

Curia,  per  SUTHERLAND,  J.  Pumpelly  was 
a  competent  juror.  The  Company  of  which 
he  was  a  stockholder  are  not  responsible,  in 
any  event,  on  account  of  a  recovery  against 
the  toll-gatherer,  for  a  violation  of  the  16th  sec- 
tion of  the  Statute  under  which  this  action  was 
brought  1  R.  L. .  236.  For  delay  or  extortion 
by  the  toll-gatherer,  under  the  9th  section,  the 
Company  are  responsible,  if  the  penalty  can- 
not be  collected  from  the  goods  and  chattels  of 
the  defendant.  That  provision  is  not  incor- 
porated into  the  16th  section.  The  toll-gather- 
er may  be  imprisoned  on  any  judgment  upon 
the  16th  section,  but  not  under  the  9th. 

The  certificate  of  Sept.  23,  1824,  did  not  au- 
thorize the  toll-gatherer  to  shut  the  gate  and 
demand  toll.  The  16th  section  directs,  that 
when  a  gate  shall  be  opened,  by  order  of  the 
commissioners,  &c.,  it  shall  be  opened,  "  and 
1 08*]  *shall  remain  open,  and  no  toll  shall  be 
demanded  in  passing  the  same,  until  a  certifi- 
cate is  received  by  the  person  keeping  such 
gate,  under  the  hand  of  one  of  the  commis- 
sioners aforesaid,  that  such  road  is  in  sufficient 
repair,  and  granting  permission  to  shut  such 
gate."  The  certificate  must  not  only  contain 
a  permission  to  shut  the  gate,  but  it  must  also 
declare  the  road  to  be  in  sufficient  repair. 
When  a  gate  is  once  opened  by  order  of  the 
commissioners,  it  cannot  be  shut  again  until 
the  road  is  put  in  sufficient  repair.  Whether 
it  is  in  sufficient  repair  or  not,  it  is  undoubted- 
ly the  province  of  the  commissioner  to  deter- 
mine ;  and  if  he  will  certify  that  it  is,  and  or- 
der the  gate  to  be  shut,  the  toll-gatherer  incurs 
no  hazard  in  obeying  the  order.  But  if,  as  in 
this  case,  it  appears  on  the  face  of  the  certifi- 
cate that  the  road  is  not  in  repair,  and  the 
order  to  shut  the  gate  is  founded  on  the  al- 
leged expectation  that  the  road  will  be  repaired, 
and  not  on  the  fact  that  it  has  been,  the  toll- 
gatherer  is  bound  to  know  that  the  order  is  un- 
authorized ;  and  he  obeys  it  at  his  peril.  There 
is  no  hardship  in  this.  He  is  not  responsible 
for  the  truth  or  falsehood  of  the  certificate.  All 
he  has  to  do,  is  to  see  that  it  assert  the  fact 
that  the  road  is  repaired  ;  and,  on  that  ground, 
permits  or  orders  him  to  shut  the  gate. 

The  judgment  below  must  be  reversed  ;  and 
a  venire  de  novo  awarded  by  the  Broome  C.  P. 

Judgment  reversed. 
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STAPLES. 

Construction  of  Statute  Requiring  Masters  of 

Ships  to  Give  Bonds  for  Passengers  Imported. 
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If  a  master  of  a  ship,  or  other  vessel,  arriving 
from  a  foreign  couutry,  or  any  other  of  the  U.  S., 
who  shall  enter  his  vessel  at  the  custom-house 
in  the  City  of  N.  Y.,  suffer  an  alien  passenger  to 
land  there,  without  giving,  if  required,  pursuant  to 
the  Statute,  sess.  36,  ch.  86,  sec.  252 : 2  R.  L..  441,  such 
bond  as  is  required  by  that  section,  or  without  such 
permission  in  writing  as  is  required  by  that  section, 
unless  it  be  refused  on  demand,  he  incurs  the  pen- 
alty of  $500,  mentioned  in  that  section. 

The  course  to  be  pursued  under  the  251st  and  252d 
sections  of  that  Act,  as  to  an  alien  passenger,  is,  on 
report  by  the  master,  for  the  Mayor  or  Recorder  to 
require  a  bond ;  when  it  must  be  given.  If  not  re- 
quired, or  if  required  and  given,  the  master  must 
then  demand  a  permission  in  writing  from  the  May- 
or or  Recorder,  to  land  his  passenger ;  when,  if  it 
be  granted  or  refused,  he  may  land.  But  a  permis- 
sion, or  demand  and  refusal,  is  essential  to  the  right. 
A  bond  only,  or  neglect  to  demand  one,  is  not 
enough. 

The  Statute  is  not,  in  this  respect,  void,  as  being 
contrary  to  the  Constitution  of  the  U.  S. 

Citation— 2  R.  L.,  440,  sees.  251,  252. 

ON  demurrer  to  the  defendant's  second  plea. 
The  action  was  debt  for  $500,  under  the 
252d  section  of  the  Act  to  Reduce  the  Several 
Laws,  relating  particularly  to  the  City  of  N. 
Y.,  into  One  Act,  2  R.  L.,  441.  The  declara- 
tion recited  the  251st,  252d  and  255th  sections 
of  that  Act,  together  with  the  1st  and  4th  sec- 
tions of  the  Statute,  sess.  43,  ch.  222  ;  and 
averred  that  the  defendant  was  master  of  the 
schooner  Penobscot  Packet ;  and  July  1,  1823, 
he  arrived  in  the  port  of  N.  Y.  from  Halifax, 
and  entered  the  schooner  at  the  custom-house. 
That  a  certain  alien  was  brought  in  the  schoon- 
er, and  suffered  to  land  before  any  bond  had 
been  given,  as  required  by  the  252d  section, 
though  it  was  required  by  the  Mayor,  in  the 
penalty  of  $300  ;  and  without  any  permission 
in  writing  from  the  Mayor  or  Recorder  as  re- 
quired by  that  section. 

The  second  plea  was,  that  neither  the  Mayor 
nor  Recorder  of  N.  Y.  ever  required  the  bond 
from  the  defendant,  concluding  with  a  verifi- 
cation. 

Demurrer  and  joinder. 

Mr.  M.  Ulshoeffer,  in  support  of  the  demur- 
rer. The  master  had  no  right  to  land  an  alien 
passenger,  without  both  a  bond  and  permis- 
sion in  writing  under  the  252d  section.  The 
permission  is  the  only  evidence  that  the  bond 
is  dispensed  with.  The  plea  is  also  bad.  be- 
cause it  justifies,  without  confessing  the  land- 
ing. If  we  were  bound,  in  assigning  the 
breach,  to  negative  both  bond  and  permission, 
*the  plea  must  be  equally  broad.  (1[*17O 
Chit.  PL,  327 ;  Id.,  509  ;  26  Johns.,  206  ;  18  Id., 
30.)  As  a  plea  to  the  whole  declaration,  we 
could  not  traverse  it.  Unless  the  negative  to 
a  permission  is  mere  surplusage,  it  should  be 
met.  (3  Johns.,  206;  2  East,  452.)  The  defend- 
ant, at  least,  should  have  shown  by  his  plea, 
that  he  applied  to  the  Mayor  or  Recorder  for 
a  permission.  Till  that  is  done,  they  know 
nothing  of  the  landing.  The  statute  should 
be  construed  according  to  the  reason  of  the 
case.  (3  Cow.,  89.)  The  excuse  must  be  fully 
sh*bwn.  (1  Gall.,  157.)  A  permission,  if  granted, 
should  have  been'pleaded  in  the  very  words 
of  the  statute.  (6  T.  R.,  720.) 

Messrs  R.  Sedgwick  and  H.  D.  Sedgwick,  con- 
tra. If  the  master  reports  his  passengers,  and 
the  Mayor  and  Recorder  neglect  to  require  a 
bond,  the  penalty  does  not  attach.  A  permis- 
sion is  never  required  after  the  master  has  re- 
ported his  passengers,  unless  a  bond  is  first 
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required  by  the  Mayor  or  Recorder,  and  the 
penalty  is  named,  and  the  master  delays  or  neg- 
lects to  give  the  bond.     The  naming  of  the  pen- 
-alty,  and  requiring  the  bond,  should  precede  I 
the  action  for  the  penalty  of  the  statute.     This  ' 
being  denied  by  the  plea,  it  is  sufficierit.     They 
cited  Bac.  Abr.,  Statute,  I,  pi.  10. 

They  also  contended  that  the  statute  is  un- 
constitutional and  void.  Gibbons  v.  Ogden,  9 
Wh.,  1. 

Curia,  per  WOODWORTH,  J.  The  Act  rel- 
ative to  the  City  of  N.  Y.,  2  R.  L.  440,  sec.  251, 
declares,  that  every  master  or  commander  of 
any  ship, or  other  vessel,  arriving  from  a  for- 
eign country,  or  from  any  other  of  the  U.  S., 
shall,  in  the  manner  specified  by  that  section, 
make  a  report  of  every  person  who  shall  have 
been  brought  as  a  passenger.  The  252d  sec- 
tion declares  that  the  Mayor,  or,  in  case  of  his 
sickness  or  absence,  the  Recorder,  may  require 
every  such  master  to  be  bound  with  sureties,  in 
a  sum  not  exceeding  $300  for  each  passenger, 
to  indemnify  and  save  harmless  the  plaintiffs 
from  all  expenses  and  charge  which  may  be 
1 7  1*]  incurred  for  the  maintenance  and  *sup- 
port  of  the  person  imported,  in  case  such  per- 
son shall,  within  two  years,  become  charge- 
able ;  and  if  any  such  person,  so  brought,  and 
not  being  a  citizen  of  the  U.  8.,  shall  be  per- 
mitted or  suffered  to  land  within  the  city,  from 
any  such  ship  or  vessel,  before  such  bond  shall 
have  been  given,  and  without  a  permission  in 
writing,  from  the  Mayor  or  Recorder,  the  mas- 
ter or  commander  shall  be  subject  to  the  pen- 
alty of  $500. 

The  declaration  alleges  that  the  defendant 
was  master  of  a  schooner  ;  that  he  arrived  at 
N.  Y.  from  Halifax,  and  brought  an  alien  pas- 
senger, who  was  permitted  to  land  before  such 
bond  was  given,  although  it  was  required,  and 
without  a  permission  in  writing  from  the  Mayor 
or  Recorder. 

The  defendant  pleads  that  neither  the  Mayor 
nor  Recorder  ever  required  the  bond.  To  this 
plea  there  is  a  demurrer. 

The  decision  of  this  cause  depends  on  the 
construction  to  be  given  to  the  Act.  The  course 
contemplated  by  the  statute  to  be  pursued,  ap- 
pears to  be  this  :  on  making  the  report  by  the 
master,  the  Mayor  or  Recorder  should  require  a 
bond  to  be  given,  in  a  sum  not  exceeding  $300. 
As  the  penalty  rests,  in  part,  in  their  discretion, 
it  is  necessary  that  the  master  be  informed  in 
what  sum  he  is  required  to  be  bound,  before 
he  can  comply  with  the  law.  This  part  of  the 
Act  relates  to  the  duty  imposed  on  the  Mayor 
or  Recorder.  By  the  demurrer,  it  is  conceded 
they  have  neglected  the  duty.  Consequently, 
the  defendant  had  not  the  information,  requi- 
site to  enable  him  to  exefcute  such  a  bond  as  the 
statute  requires. 

If  the  Act  had  merely  directed  the  master 
to  execute  the  bond,  on  being  required,  the 
defense  would  be  complete.  But  the  Act  goes 
further,  and  makes  the  master  liable,  if  the 
passenger  is  suffered  to  land  without  a  per- 
mission in  writing.  There  must  be  a  bond, 
and  also  a  permission  in  writing.  The  Act 
is  not  in  the  alternative.  Both  requisitions 
must  be  complied  with.  If  the  Mayor  or  Re- 
corder netjlect  to  require  a  bond,  of  dispense 
172*]  with  it.  that  is  a  *  sufficient  excuse  for 
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the  master,  so  far  a.s  respects  the  bond  ;  on  the 
principle,  that  if  he  who  is  to  do  the  first  act, 
prevents  the  act  which  is  to  follow  on  the  other 
side,  or  is  the  cause  of  its  non-performance,  he 
shall  never  urge  the  omission  as  a  breach.  The 
liability  then,  if  any,  arises  on  the  want  of  a 
permission  in  writing.  The  Legislature  have 
thought  proper  to  require  it  in  express  terms. 
Whether  it  has  the  appearance  of  unnecessary 
strictness,  we  do  not  stop  to  inquire.  It  was, 
undoubtedly,  considered  as  an  additional  pre- 
caution, adapted  to  the  exigency  of  the  case. 
After  giving  the  bond,  or  after  a  neglect  to  re- 
quire it,  the  master  would  have  a  right  to  de- 
mand the  written  permission.  If  it  should  be 
withheld,  and  if  the  refusal  should  be  persisted 
in,  he  would  then  be  justified  in  landing  his  pas- 
sengers, on  the  ground  that  the  plaintiffs  hav- 
ing refused  a  permission,  which  it  was  their  duty 
to  grant,  and  the  master  having  done  every- 
thing on  his  part  required  to  be  done,  accord- 
ing to  the  intent  and  spirit  of  the  Act,  the  for- 
feiture is  not  incurred.  The  defendant  here 
has  not  placed  his  defense  on  this  ground.  The 
plea  concedes  there  was  no  permission  to  land 
given:  whether,  by  reason  of  a  refusal  to  grant 
it,  on  request,  or  the  omission  of  the  defendant 
to  make  the  request,  does  not  appear.  No  cause 
is  assigned.  The  plea,  therefore,  is  defective 
in  substance. 

Judgment  must  be  entered  for  the  plaintiffs, 
with  leave  to  the  defendant  to  amend,  on  pay- 
ment of  costs. 

Judgment  far  the  plaintiffs. 
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Admiralty — Agency  of  Master — Owners  Bound 
by  His  Acts,  Unless  on  Board  and  Attending 
to  Business  of  the  Ship  Exclusively  Tliemselves 
— General  Ship. 

The  master  of  a  vessel,  when  abroad,  is  the  agent 
of  the  owners,  and  has  power  to  make  contracts  in 
relation  to  freight,  which  are  binding:  upon  the  own- 
ers. When  an  owner  is  on  board,  and  exclusively 
attending1  to  the  shipment  of  the  cargo,  he  is  not 
bound  by  the  master  s  contract.  But,  to  relieve  him- 
self from  liability,  he  must  show  the  fact  that  he 
was  exclusively  attending  to  the  shipment  of  the 
cargo.  And  he  must  show  the  same  thing,  though 
he  was  on  board  as  supercargo. 

It  is  not  enough  that  one  or  the  owners  is  on  board 
as  a  supercargo :  and  where  this  was  the  case,  and 
the  master  of  a  general  ship  receipted  dollars  for 
transportation,  without  the  knowledge  of  the  own- 
ers, and  which  were  not  put  in  the  freight  list,  the 
money  being  stolen  on  the  voyage  ;  held,  that  the 
owners  were  liable. 

What  shall  be  deemed  a  general  ship. 

Citations— Abbott,  part  2,  ch.  2,  sees.  2, 3,  4 ;  Rep. 
f.  Hardw..  83,  183;  Abb.  Ship.,  119;  19  Johns..  236  ; 
11  Mass.,  90. 

ON  ERROR  from  the  C.  P.  of  N.  Y.  The  ac- 
tion below  was  assumpsit,  by  Green  against 
the  Wards.  The  declaration  contained  the  com- 
mon money  counts. 

On  the  trial,  it  appeared  that  the  defendants 
were,  June  27,  1825,  the  owners  of  the  ship 
Morgiana.  James  Allen  master.  The  plaintiff 
below  gave  in  evidence  the  following  receipt, 
signed  bv  the  master:  "Received  of  Benjamin 
Green  (the  plaintiff  below)  two  hundred  and 
seventy  Spanish  dollars,  deliverable  at  New 
York,  dangers  of  the  seas  excepted,  unto  the 
said  Benjamin  Green,  one  A  per  cent,  primage. 
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New  Orleans,  the  27th  of  June,  1825."  On  this 
testimony  the  plaintiff  below  rested. 

The  defendants  below  then  gave  in  evidence 
the  freight  list  of  the  ship,  dated  June  28, 1825, 
containing  various  articles,  in  the  name  of  vari- 
ous shippers,  on  various  consignments,  which 
did  not  include  the  dollars.  Also  a  receipt 
signed  by  one  of  the  defendants,  Henry  Ward, 
of  even  date  with  the  above  receipt,  acknowl- 
edging the  receipt  of  $15  of  the  plaintiff,  as  his, 
the  plaintiff's  passage  money  to  N.  Y.  in  the 
steerage.  They  further  proved  that  the  plaint- 
iff below  was  a  passenger  in  the  ship  to  N.  Y., 
and  that  Henry  Warcf  sailed  as  supercargo. 
And  it  was  admitted  by  the  parties  that  the 
contract  to  transport  the  specie  was  made  with 
the  master  without  the  knowledge  of  Henry 
Ward,  the  part  owner  and  supercargo,  and 
that  he  knew  nothing  of  the  contract  till  after 
the  master  alleged  that  the  specie  had  been 
stolen. 

The  court  below  charged  that  the  master  of 
a  vessel  is,  when  abroad,  generally  the  agent 
of  the  owners,  and  is,  from  his  station  in  the 
vessel,  empowered  to  attend  to  the  shipment  of 
the  cargo,  and  make  contracts  in  relation  to 
174*]  *the  freight,  which  are  binding  upon 
the  owners.  That  when  an  owner  is  on  board, 
and  exclusively  attending  to  the  shipment  of 
the  cargo  abroad,  and  to  making  contracts  in 
relation  to  the  freight,  the  owners  are  not 
bound  by  any  contract  of  the  master  in  relation 
to  the  freight.  But  it  is  incumbent  on  the 
owner  to  show,  in  order  not  to  be  affected  by 
the  engagements  of  the  master,  that  he  was 
thus  exclusively  attending  to  the  shipments 
and  the  making  of  contracts ;  and  that,  al- 
though by  an  arrangement  between  one  of  the 
defendants  and  his  copartner,  the  other  de- 
fendant, the  latter  was  made  the  supercargo  of 
the  vessel,  yet,  being  at  the  same  time  owner, 
the  same  proof  that  he  was  exclusively  attend- 
ing to  the  shipment  and  the  making  of  con- 
tracts was  necessary.  Otherwise,  the  contracts 
of  the  master  are  binding.  Under  this  direc- 
tion, the  jury  found  for  the  plaintiff  below;  and 
the  defendants  below  excepted  to  the  charge, 
and  prosecuted  their  writ  of  error,  on  the  judg- 
ment and  a  bill  of  exceptions. 

Mr.  J.  L.  Graham,  for  the  plain  tiffs  in  error. 
The  owner  being  present  at  the  time  of  the 
theft,  the  carrier  is  not  liable.  (2  Com.  Cont., 
330.)  To  make  the  owner  liable,  the  property 
should  have  been  mentioned  in  the  freight  list. 
That  the  whole  was  a  matter  between  the  bail- 
or and  the  master,  is  evident  from  the  pay- 
ment of  primage,  which  is  denned  to  be  a  duty 
at  the  water  side,  payable  to  the  master  and 
mariners.  (Jac.  L.  Diet.,  Primage.)  The  pay- 
ment of  passage  money  by  Green  to  Henry 
Ward,  one  of  the  defendants  below,  shows  that 
the  former  knew  in  what  character  the  latter 
was  acting.  The  defendants  below  were  not 
bound  to  show  that  the  supercargo  and  part 
owner  attended  exclusively  to  the  shipments. 
Walter  v.  Brewer,  11  Mass.,  99,  is  in  point  for 
the  plaintiffs  in  error.  See,  also,  Boucher  v. 
Lawson,  Rep.,  t.  Hardw.,  83  ;  Id.,  183  ;  Poth. 
Mar.  Cont.,  Gushing  ed.,  27.  The  owners  can 
only  be  chargeable  on  a  bill  of  lading,  to  which 
the  receipt  was  not  equivalent.  It  does  not 
mention  the  name  of  the  vessel.  Allen  did  not 
sign  as  master,  and  no  freight  is  specified. 
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*Mr.  P.  W.  Radcliff,  contra.  Any  [*  17  5- 
objection  not  taken  at  the  trial  cannot  be  raised 
here.  (15  Johns.,  338.)  The  owner  of  the  prop- 
erty being  present,  the  rate  of  primage,  and 
receipt  not  amounting  to  a  bill  of  lading,  are 
out  of  the  question.  So,  whether  the  verdict 
be  against  evidence.  The  argument  is  confined 
to  the  point  in  the  bill  of  exceptions.  (14 
Johns.,  304  ;  2  Cai.,  168  ;  8  Johns.,  495.)  Of 
course,  the  court  have  nothing  to  do  with  the 
objection  that  the  property  was  not  mentioned 
in  the  freight  list. 

The  only  question  really  presented  by  the 
bill  of  exceptions  is,  whether  the  master's  con- 
tract, under  the  circumstances  of  the  case,  was 
obligatory  upon  the  owners.  He  may  bind  his 
owner  for  the  carriage  of  goods  within  the 
ship's  usual  employment.  (Abb.  Ship.,  pt.  2, 
ch.  2,  sees.  2-4.)  The  owner  was  on  board  as 
supercargo  only;  having  nothing  to  do  with 
the  employment  of  the  ship  or  procuring  of 
freight.  She  was  a  general  ship  for  the  car- 
riage of  merchandise,  not  sent  out  for  a  special 
purpose,  or  intended  exclusively,  or  at  all,  for 
the  owner's  use.  This  appears  from  the  freight 
list.  King  v.  Lenox,  19  Johns.,  235,  shows  the 
true  rule  and  its'exceptions.  So,  also,  Walter  v. 
Brewer,  11  Mass.,  99,  cited  on  the  other  side. 
The  court  below  laid  down  the  law  correctly. 

Curia,  per  SAVAGE,  Ch.  J.  Abbott  on  Ship- 
ing,  in  treating  of  the  liability  of  the  owners, 
on  the  contracts  of  the  master,  states  that  the 
owners  are  bound  to  the  performance  of  every 
lawful  contract  made  by  the  master,  relative 
to  the  usual  employment  of  the  ship.  The 
master  is  the  confidential  agent  of  the  owners 
at  large,  and  is  intrusted  with  the  conduct  and 
management  of  the  ship.  It  often  happens  that 
no  contract  can  be  made  with  the  owners  per- 
sonally, as  where  the  ship  is  in  a  place  distant 
from  their  residence.  But  even  when  the  ship 
is  at  the  place  of  their  residence,  and  is  intend- 
ed to  be  employed  as  a  general  ship,  it  rarely 
happens  that  the  owners  interfere  with  the  re- 
ceipt of  the  cargo;  and  without  doubt  they  are 
legally  bound  to  perform  every  contract  made 
by  the  *master  relative  to  the  usual  [*176 
employment  of  such  a  ship.  (Abb.,  part  2,  ch. 
2,  sees.  2-4.) 

A  general  ship  is  defined  to  be  one  in  which 
the  master  or  owners  engage  separately  with  a 
number  of  persons,  unconnected  with  each 
other,  to  convey  their  respective  goods  to  the- 
place  of  the  ship's  destination. 

There  can  be  no  doubt  that,  in  this  case,  the 
ship  was  a  general  one,  and  the  owners  are 
liable  for  the  performance  of  the  master's  con- 
tract, unless  they  are  discharged  by  reason  of 
one  of  the  owners  being  present  at  New  Or- 
leans, and  acting  as  supercargo. 

Thecaseof  Boucher  v.Lawson, Rep.  t.  Hardw., 
83,  183  ;  S.  C.,  Abb.  Ship.,  119,  was  an  action 
against  the  owner,  to  recover  the  value  of  Por- 
tugal coin,  delivered  to  the  master  at  Lisbon, 
to  be  conveyed  to  London;  and  of  which,  by 
the  usage  of  that  particular  trade,  the  master 
was  to  receive  the  freight  to  his  own  use — and 
which  he  had  embezzled.  The  court  held,  that 
if  it  had  appeared  that  the  ship  Was  employed 
in  carrying  goods  for  hire,  the  owner  would 
have  been  answerable  for  the  loss.  But  as  that 
did  not  appear,  and  possibly  the  ship  might 
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have  been  sent  for  a  special  purpose,  the  mas- 
ter could  not  charge  the  owners,  by  taking  in 
goods  contrary  to  his  duty. 

In  the  case  of  King  v.  Lenox,  19  Johns.,  236, 
the  general  liability  of  the  owner  is  asserted  as 
I  have  before  stated  it,  but  in  that  case  the 
owner  was  held  not  responsible,  because  the 
ship  was  freighted  wholly  by  him.  The  mas- 
ter, therefore,  had  no  authority  to  receive 
goods  on  freight.  The  contract  was,  conse- 
quently, deemed  to  be  made  with  the  master  in 
his  individual  capacity,  and  not  as  agent  of  the 
owners.  In  the  case  of  Walter  v.  Brewer,  11 
Mass.,  99,  the  owner  went  in  the  ship,  intend- 
ing to  freight  her  himself.  The  ship  was  not 
advertised  for  freight,  nor  did  she  bring  any 
from  Montevideo  ;  but  the  cargo  belonged  to 
the  owner;  except  the  bales  of  skins  which  the 
master  received  from  the  plaintiff,  and  stowed 
away  secretly.  The  judge  instructed  the  jury 
that  the  owners  were  generally  liable  on  the 
177*]  contracts  of  *the  masters  abroad  on  the 
voyage;  but  as  the  owner  had  gone  in  the  ship 
to  procure  a  cargo,  as  the  ship  was  not  put  up 
for  freight,  and  as  the  defendant  was  not  con- 
sulted, but  the  goods  were  taken  on  board  with- 
out his  knowledge,  he  was  not  liable.  But  had 
the  owner  known  of  the  shipment  of  the  goods 
before  he  left  Montevideo,  he  would  have  been 
accountable. 

On  a  motion  for  a  new  trial,  the  court  con- 
curred generally  in  the  doctrine  pronounced  at 
the  trial — that  the  owner  is  not  liable  for  goods 
clandestinely  taken  on  board  by  the  master,  the 
former  being  present,  and  having  the  manage- 
ment of  the  voyage  himself,  leaving  nothing 
to  the  master  but  the  care  of  sailing  and  direct- 
ing the  ship,  especially  when  the  ship  is  not  a 
freighting  ship.  But,  even  under  such  circum- 
stances, the  court  declared  they  would  hold  the 
owner  liable,  if  he  knew  the  goods  were  re- 
ceived on  board  upon  freight.  And  the  judge 
delivering  the  opinion  of  the  court,  concurs 
with  the  doctrine  of  King  v.  Lenox,  that  in  such 
a  case  it  is  reasonable  that  the  owner  of  goods, 
who  avails  himself  of  the  master's  privilege, 
should  be  holden  to  trust  to  his  individual  re- 
sponsibility. 

In  neither  of  these  cases  was  the  ship  a  gen- 
eral one;  and  Abbott  thinks  it  makes  no  differ- 
ence that  the  goods  are  taken  as  part  of  the 
master's  privilege,  because  it  is  immaterial 
whether  he  is  paid  by  a  privilege  or  by  wages. 

The  case  under  consideration  is  not  like 
either  of  those  cited.  Here  the  ship  was  a  gen- 
eral one.  She  was  freighted  by  sundry  per- 
sons. The  cargo  did  not  belong  to  the  owner. 
The  master,  therefore,  had  authority  to  receive 
goods  on  freight,  unless  he  was  prohibited  by 
the  owner's  presence. 

I  can  see  no  error  in  the  opinion  of  the  judge 
who  delivered  the  charge  in  the  court  below. 
He  stated  that  the  master  of  a  vessel,  when 
abroad,  is  the  agent  of  the  owners,  and  has 
power  to  make  contracts  in  relation  to  freight, 
which  are  binding  upon  the  owners;  that  when 
an  owner  is  on  board,  and  exclusively  attend- 
ing to  the  shipment  of  the  cargo,  he  is  not 
bound  by  the  master's  contract.  But  to  relieve 
himself  from  liability,  he  must  show  the  fact 
178*]  *that  he  was  exclusively  attending  to 
the  shipment  of  the  cargo.  This  doctrine 
seems  to  me  to  be  supported  by  the  authorities 
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referred  to,  and  is  reasonable  in  itself.  If  the 
jury  did  not  correctly  apply  the  law  to  the  facts 
of  the  case,  the  remedy  is  not  by  bill  of  excep- 
tions and  writ  of  error. 

I  am  of  opinion  that  the  judgment  of  the 
court  below  should  be  affirmed. 

Judgment  affirmed. 

Cited  in-1  Daly,  2;  2  Wood  &  M.,  316,  318. 


JACKSON,  ex  dem.  LEAH  HENRY, 

v. 
THOMPSON. 

Wills — Devise  to  ' '  Children" — Survivors  Take  in 
Exclusion  of  Grandchildren. 

B.  devised  his  real  estate  to  his  four  children,  in 
fee,  in  four  separate  parcels;  and  provided  that  if 
any  of  them  should  die  without  issue  of  their  body 
or  bodies,  lawfully  begotten,  the  share  of  the  de- 
ceased should  be  equally  divided  between  the  sur- 
vivors. Two  having  died  with,  and  one  without  is- 
sue, leaving  one  surviving,  held,  that  the  latter  took 
the  whole  of  the  deceased  child's  share  in  exclusion 
of  the  grandchildren  of  the  testator. 

Such  a  limitation  is  good  by  way  of  executory  de- 
vise. 

Proof  by  a  subscribing  witness  that  he,  with  two 
others,  saw  executed,  and  that  they  witnessed  a  will 
of  land  which  he  had  seen  in  the  surrogate's  office, 
which  was  identified  with  the  one  produced  on  the 
trial:  though  the  witness  was  too  dim  of  sight  to  see 
it  at  the  trial;  held,  sufficient  proof  of  the  will  on  a 
trial  at  law. 

A  will  of  lands,  with  a  corresponding  possession 
of  40  years  under  it,  need  not  be  proved  by  the  sub- 
scribing witness.  It  is  proper  evidence  as  an  an- 
cient deed. 

One  claiming  through  deeds  which  recite  a  will, 
is  estopped  to  question  its  genuineness. 

Citations-1  Phil.  Ev.,  404;  3  Johns.,  292,  297;  3 
Johns.  Cas.,  283;  17  Johns..  161;  14  Johns.,  224:  1& 
Johns.,  382;  20  Johns.,  483;  2  Cow.,  333;  11  Johns..  246. 

T71JECTMENT,  for  a  lot  of  ground  in  Oak 
JJ  St.,  in  the  4th  ward  of  the  City  of  N.  Y., 
tried  at  the  N.  Y.  Circuit,  Jan.  19,  1826,  before 
Edwards,  Circuit  J.,  when  a  verdict  was  taken 
for  the  plaintiff ,  subject  to  the  opinion  of  the 
court. 

The  lessor  of  the  plaintiff  claimed  under  the 
will  of  Elias  Brevoort,  her  father,  deceased. 

The  facts  are  sufficiently  stated  in  the  opin- 
ion of  the  court. 

For  the  plaintiff,  to  show  that  the  will  was 
duly  proved,  or  receivable  as  an  ancient  will, 
were  cited  3  Johns.,  292;  3  Johns.  Cas.,  283; 
Phil.  Ev.,  349;  Id..  885,  note;  4  T.  R.,  707. 
That  the  defendant's  title  deeds,  referring  to 
and  reciting  the  will  as  the  source  of  title,  es- 
topped him  to  question  it,  were  cited  14  Johns., 
224;  17  Id.,  161;  3  Johns.  Cas.,  174.  That  on 
the  death  of  John  Brevoort,  the  premises  in 
question  vested  in  the  lessor  of  the  plaintiff,  as 
the  sole  surviving  child  of  the  devisor,  were 

NOTE.— Wills— Construction  of  the  twrd  "children" 
—Executory  derives. 

The twrd" children"  docsnot,  prima  facie,  include 
grandchildren  or  other  remoter  offspring.  Jackson 
v.  Siiiiits,  11  Johns..  337;  Sherman  v.  Sherman,  3 
Barb.,  3H5 :  Tier  v.  Pennell,  1  Edw.  Ch.,  354 :  Mowatt 
v.  Carow,  7  Paige,  328;  Hone  v.Van  Sclwick,3  X.  Y., 
638;  Low  v.  Harmony,  72N.  Y..408;  Palmer  v.  Horn, 
84  N.  Y.,  518;  Walker  v.  Williamson,  25  Gn..  549; 
Hopson  v.  Skipp.  7  Bush.  »V44 :  Moors  v.  Stone.  19 
Gratt.,  130:  Denny  v.  Oloss,  4  Ired.  Eq..  102;  Kelt  v. 
Vanatta,21  N.  J.  Eq.,  84;  Turner  v.  Withers,  23 Md., 
18;  Osgood  v.  Lovering,  'Si  Me.,  4«4 ;  Tmingliust  v. 
DC  Wolf,  8  K.  I.,  flit:  Gable's  Am>eal,  40  Pa.  St.,  231 ; 
Castner's  Appeal,  88  Pa.  St.  478;  Thomson  v.  Lml- 
tngton,  104  Muss..  193.  See,  also, Crooke  v.  Brooke- 
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cited  16  Johns.,  382;  2  Id.,  483;  2  Cow.,  333; 
179*]  *3  Johns..  292;  11  Id..  337.  That  the 
lessor's  death,  since  the  commencement  of  this 
suit,  did  not  abate  it,  was  cited  8  Johns.,  495. 

Mr.  H.  S.  Mackey,  for  the  plaintiff. 

Mr.  J.  Dill,  contra. 

Curia,  per  SUTHERLAND,  J.  The  lessor  of 
the  plaintiff, Leah  Henry,  was  the  only  surviv- 
ing child  of  Elias  Brevoort,  when  this  suit  was 
commenced.  She  has  since  died,  but  the  de- 
fendant expressly  waives  all  question  as  to  the 
•effect  of  her  death  upon  this  suit. 

Elias  Brevoort  died  prior  to  Apr.  27,  1777, 
leaving  four  children — Henry,  John,  Jacom- 
eutye  and  Leah.  By  his  will,  he  made  a  spe- 
cific distribution  of  his  real  estate.in  fee, among 
his  children, "in  nearly  equal  proportions,  and 
at  the  end  of  his  will  inserted  this  provision: 
"It  is  my  mind  and  will,  that  if  any  of  my 
children  shall  depart  this  life,  without  issue  of 
their  body,  or  bodies,  lawfully  begotten,  that 
the  share  or  portion  of  such,  so  departing  this 
life,  shall  be  equally  divided,  share  and  share 
alike,  between  the  surviving  ones."  Henry 
and  Jacomentye  died  leaving  issue.  John  died 
in  Sept.,  1825,  without  children,  leaving  his 
sister,  Leah,  the  lessor  of  the  plaintiff,  the  sole 
survivor  of  the  four  children  of  her  father, 
Elias  Brevoort.  As  such  survivor,  she  claims 
John's  share  of  her  father's  estate  under  the 
clause  in  the  will,  which  I  have  stated. 

1.  The  will  was  properly  admitted  in  evi- 
dence.    Its  execution  was  sufficiently  proved 
by  Richardson, one  of  the  subscribing  witnesses. 
He  testified,  positively  and  distinctly,  to  every 
fact  necessary  to  show  a  valid  execution  of  the 
will.     His  recollection,  as  to  every  circum- 
stance, was  clear.  Being  more  than  ninety  years 
of  age,  he  could  not  see  to  read  and,  therefore, 
could  not  testify  upon  the  trial  to  his  signature 
as  a  witness.    But  he  swore  that  he  had  seen 
the  will  in  the  surrogate's  office  and  that  he 
then  read  and  recognized  his  signature  as  gen- 
uine.    As  to  the  identity  of  the  will  produced 
18O*]  on  the  *trial,  and  that  which  the  wit- 
ness had  seen  in  the  surrogate's  office,  there 
was  no  dispute. 

2.  But  the  will  required  no  proof  by  a  sub- 
scribing witness.     It  was  made  in  1774;  and 
the  testator  died  prior  to  Apr.  27,  1777;  for,  on 
that  day,  probate  of  the  will  was  made  before 
Carey  Ludlow,  the  then  surrogate  of  N.  Y.; 
and,  at  the  trial,  possession  was  shown  to  have 
been  in  conformity  to  the  will,  from  the  death 
of  the  testator.  Here,  then,  is  a  will  and  a  cor- 
responding possession,  of  more  than  40  years. 
Under  such  circumstances,  no  proof  bv  sub- 
scribing witnesses  was  necessary.  1  Phil.  Ev., 
404,  Gould  ed.,  1823,  note  a;  Jackson  v.  Blan- 


shan,  3  Johns.,  292;  Jackson  v.  Laroway,  3 
Johns.  Cas.,  283. 

3.  The  deeds  under  which  the  defendant 
claims  the  premises  in  question,  refer  to  the 
will  of  Elias  Brevoort,  as  the  source  of  title. 
The  defendant  may,  therefore,  be  considered 
as  estopped  from  denying  the  genuineness  and 
validity  of  the  will.  (17  Johns. ,  161 ;  14  Id. ,224.) 

That  John's  share  of  his  father's  estate ,  upon 
the  death  of  the  former  without  issue,  vested 
in  the  lessor  of  the  plaintiff  in  fee  simple,  as 
the  sole  survivor  of  the  four  children  of  the 
testator.is  clearly  established  by  the  cases  which 
have  given  a  construction  to  the  will  of  Medcef 
Eden.  Jackson  v.  Anderson.  16  Johns.,  382; 
Lion  v.  Burtis,  20  Id.,  483;  Wilkes  v.  Lion,  2 
Cow.,  333.  The  terms  used  are  the  same  in 
both  wills,  and  it  is  impossible  to  distinguish 
this  case  from  those  cited.  The  limitation  over 
was  good  as  an  executory  devise. 

The  grandchildren  of  the  testator,  the  chil- 
dren of  Henry  and  Jacomentye,  are  not  sur- 
viving children  within  the  intention  of  the  tes- 
tator. Jackson  v.  Blanshan,  8  Johns.,  297,  per 
Spencer  J.;  Jackson  v.  Stoats,  11  Id.,  337. 

The  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 

Cited  in— 3  Wend.,  225;  4  Wend.,  282;  1  Barb.,  580;  32 
Barb.,  333;  20  How.  Pr.,  45. 


*CORLIES  AND  WIDDIFIELD  [*181 
CUMMING. 

Factors — Advances  on  Goods — Remedy  for  Re- 
imbursement— Note  taken  by  Factor  for  Sale 
of  Several  Parcels  of  Goods  Belonging  to  Sev- 
eral of  his  Principals — Remedy  of  Principals. 

The  sale  of  several  parcels  of  goods  by  a  factor, 
belonging  to  several  of  his  principals  respectively, 
on  a  credit,  to  one  person,  and  taking1  one  note 
from  the  vendee  for  the  whole,  payable  to  himself, 
will  net,  per  se,  render  him  liable  to  his  principals. 
The  note  does  not  extinguish  the  demand  for  goods 
sold,  but  leaves  each  principal  to  his  usual  remedy. 

Nor  will  the  factor's  giving  up  the  note,  and  tak- 
ing others,  payable  earlier,  or  at  the  same  time  with 
the  first,  render  him  liable,  provided  he  still  retain 
the  name  of  the  vendee,  either  as  maker  or  in- 
dorser. 

A  factor  advancing  money,  and  having  goods  in 
his  hands,  is  not  confined  in  his  remedy  for  his  ad- 
vances to  the  mere  fund  deposited,  but  gives  a 
joint  credit  to  the  fund  and  the  person  of  his  prin- 
cipal ;  yet,  from  the  nature  of  the  contract,  resort 
must  first  be  had  to  the  fund,  if  it  can  be  made 
available. 

Citations— 1  Gall.,  360;  Cowp.,  255;  6  Johns..  69; 
5  Johns.,  68 ;  7  Mass.,  36. 

A  SSUMPSIT,  tried  at  the  N.  Y.  Circuit, 
-Q.  June  24,  1824,  before  Edwards,  Circuit  J. 


ing,  2  Vern.,  106;  Reeves  v.  Brynser,  4  Ves.,  698; 
Rayle  v.  Hamilton,  4  Ves.,  439 ;  Earl  of  Orford  v. 
Churchill,  3  V.  &  B-,  59. 

Nor  does  the  word  "  children  "  include  either  step- 
children or  adopted  children.  Cromer  v.  Pinckney,  3 
Barb.  Ch.,  466 ;  Barnes  v.  Greenzebach,  1  Edw.,  Ch., 
41 :  In  re  Hallet,  8  Paige,  375 ;  Cutter  v.  Doughty,  23 
Wend.,  513 ;  Sydnor  v.  Palmer,  29  Wis.,226;  Schafer 
v.  Eneu,  54  Pa.  St.,  304 :  Johnson's  Appeal,  88  Pa.  St., 
346.  See,  also,  Kimball  v.  Story,  108  Mass.,  382. 

tn  the  absence  of  children,  arid  for  other  reasons, 
the  word  is  sometimes  held  to  include  grandchil- 
dren. This  construction  is  generally  applied  where 
the  will  would  otherwise  be  inoperative  and  where 
the  intent  is  clear.  Mowatt  v.  Cai  ow,  7  Paige,  328 ; 
Tier  v.  Pennell,  1  Edw.  Ch.,  354;  Marsh  v.  Hague,  1 
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Edw.,  174 ;  Cromer  v.  Pinckney,  3  Barb.  Ch.,  466 ; 
Prowitt  v.  I  {ml  nun  i.  37  N.  Y.,  42 ;  Houghton  v.  Ken- 
dall, 89  Mass.  (7  Allen),  72 ;  Sorver  v.  Berndt,  10  Pa. 
St.,  213;  Whitehead  v.  Lassiter,  4  Jones  Eq.,  79; 
Hughes  v.  Hughes,  12  B.  Mon.,  115 ;  Smith  v.  Case,  2 
Desaus.  Eq.,  123.  Compare  Hone  v.  Van  Schaick,  3 
N.  Y.,  538. 

It  may  include  descendants  however  remote. 
Prowitt  v.  Rodman,  37  N.  Y.,  42. 

The  word  "  children  "  does  not  include  illegitimate 
children.  Gardner  v.  Heyer.  2  Paige,  11. 

See,  generally,  2  J  arm.  Wills,  147-150,  and  authori- 
ties there  cited. 

Executory  devises.  See  Moffat  v.  Strong,  10  Johns., 
12,  note ;  Jackson  v.  Bull,  10  Johns.,  19,  note ;  Fos- 
dick  v.  Cornell.  1  Johns.,  440,  coses  cited. 
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At  the  trial  the  following  facts  appeared : 
The  plaintiffs  being  commission  merchants  in 
Philadelphia,  the  defendant  left  with  them  in 
the  autumn  of  1820  and  winter  of  1820  and 
1821,  a  quantity  of  cheese  to  sell  on  commis- 
sion. In  Dec.,  1820,  the  plaintiffs  advanced 
to  the  defendant  $900  upon  the  cheese,  for  a 
balance  of  between  $300  and  $400  of  which 
this  action  was  brought.  The  plaintiffs  made 
various  sales  of  the  cheese,  and,  among  others, 
Mar.  9,  1821,  sales  to  one  Kellogg,  on  a  credit 
of  90  days,  to  the  amount  of  $799.53.  They, 
at  the  same  time,  sold  him  other  cheese,  be- 
longing to  another  of  their  principals,  one 
Brown,  and  took  from  Kellogg  one  note,  pay- 
able to  themselves,  for  both.  After  the  sale 
the  plaintiffs  changed  the  first  note  for  two 
notes  drawn  by  one  Dickson,  and  indorsed  by 
Kellogg,  for  part  of  the  sum  due  to  the  de- 
fendant, and  Kellogg's  sole  note  for  the  resi- 
due. But  all  these  notes  were  payable  a  few 
days  earlier  than  the  note  given  upon  the  sale. 
The  testimony  was  somewhat  doubtful  as  to 
the  fact  of  the  price  for  Brown's  cheese  being 
included  in  the  first  note.  The  judge  charged 
the  jury  that  if  they  believed  this  to  be  the 
fact,  they  should  find  for  the  defendant ;  and 
they  found  for  him  accordingly,  stating  this 
to  be  the  ground  of  their  verdict. 

Various  other  evidence  was  given,  and  ques- 
tions raised  upon  the  trial,  and  included  in  the 
case  made  by  the  plaintiffs,  on  which  a  motion 
was  now  made  for  a  new  trial.  But,  as  the 
above,  with  those  which  are  stated  in  the  opin- 
1 82*]  ion  *of  the  court,  are  the  only  facts 
material  to  the  law  of  the  case,  it  is  not  neces- 
sary to  give  any  others. 

The  principal  points  now  argued  were  wheth- 
er the  defendant  was  entitled  to  his  verdict  on 
either  of  the  grounds  above  stated,  viz. :  the 
joining  of  the  demand  against  Kellogg  in  the 
same  note  with  that  against  Brown,  or  the 
subsequent  change  of  security. 

Messrs.  Ketchum  and  Fessendeit,  for  the  plaint- 
iffs, insisted  that  he  was  not,  and  that  the 
plaintiffs'  liability  should  stand  on  the  ordi- 
nary question  between  factor  and  principal ; 
that  is,  whether  the  factor  has  discharged  his 
duty  with  becoming  vigilance  and  fidelity,  or 
whether  he  has  been  guilty  of  fraud  or  gross 
negligence.  3  Cai. ,  226 ;  Pal.  Ag. .  26  ;  M'Kin- 
stry  v.  Pearsall,  3  Johns.,  319,  321  ;  Inqraham 
v.  Oibbs,  2  Dall.,  136,  note;  4,  Dall.,  136,  8. 
C.  ;  Goodenow  v.  Tyler,  1  Mass. ,  86 ;  1  Liv. 
Ag.,  &5;  Willes,  400;  Faixnc  v.  Bennett,  11 
East,  36 ;  5  Com.  Dig.,  Merchant,  p.  76,  new 
ed. ;  15  Ves.,  439  ;  2  Bl.  Com.,  405  ;  4  Cow., 
205;  1  Cai.,  43;  6  Johns.,  69;  Russell  v. 
Hankey,  6  T.  R.,  12  ;  1  Pick  ,  343  ;  BurrOl  v. 
Phillips,  1  Gall..  360.  That  an  action  will  lie, 
without  first  resorting  to  the  fund  pledged, 
they  cited  1  Str.,  919,  and  1  Gall.,  362,  363. 

Mr.  D.  Lord,  Jr.,  contra.  The  plaintiffs 
cannot  maintain  this  action  till  they  show  that 
the  fund  has  failed  them  without  their  fault. 
(17  Johns.,  38.) 

Blending  in  one  security  the  sales  of  the  de- 
fendant's property  with  those  of  another  made 
the  plaintiffs  accountable  for  the  amount  of 
the  sale.  By  changing  the  securities  the  plaint 
iff s  made  themselves  accountable.  These  are 
rules  of  law.  Toll.  L.  E.,  425,  tit.  Deraxtavil; 
Wall  v.  Buckley,  2  Ch.  Rep.,  97;  Floyd  v. 
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Day,  3  Mass.,  403;  Wren  v.  Kirton,  11  Ves., 
377  ;  Massey  v.  Banner,  1  Jac.  &  W.,  241.  In 
Jackson  v.  Baker,  C.  C.  U.  S.,  Apr.,  1806,  M. 
S. ,  a  note  of  which  is  furnished  in  Whart.  Pa. 
Dig.,  Agent,  28,  it  was  decided  that  if  a  factor 
*sell  on  credit,  and  take  a  bond  for  the  [*183 
amount,  blending  with  it  another  sum  due  to 
himself,  the  principal  is  not  obliged  to  wait 
till  the  factor  has  recovered  the  money,  but 
may  sue  the  factor  at  once.(a) 

*  Curia,  per  WOODWORTH,  J.     The  [*184 
defendant  deposited  a  quantity  of  cheese  with 
the  plaintiffs,  as  factors,  upon  which  they  made 
an  advance  of  $900.  Whether  the  plaintiffs  can 
sustain  an  action  to  recover  back  the  advance, 
before  any  attempt  is  made  to  reimburse  them- 
selves by  a  sale,  it  is  not  material  to  decide.  If 

it  be  admitted  they  can,  the  question  arises, 

• 

(a)  The  following:  note  of  this  case  has  been  fur- 
nished to  the  counsel  by  the  Hon.  Richard  Peters, 
and  was  produced  on  the  argument  of  the  principal 
case: 

JACKSON  |   ^rmit  Court  of  the  united  states ; 
BAKER    f  Pennsylvania  District,  April,  1806. 

The  plaintiff  consigned  a  number  of  boxes  of  hats 
to  the  defendant  to  sell.  The  only  question  in  dis- 
pute was  as  to  one  box  which  the  defendant  sold  on 
credit  for  $211,  the  amount  of  which  he  included  in 
a  bond  taken  to  himself  from  the  purchaser  for  a 
much  larger  sum  due  to  the  defendant  personally. 

Mr.  HaUoweU,  for  the  defendant,  insisted  that  the 
plaintiff  ought  not  to  recover  the  8211,  as  he  had 
not  yet  received  it  from  the  person  who  purchased, 
and  that  his  taking  a  bond  for  the  amount  made  no 
difference.  Price  v.  Ralston,  2  Dall.,  60. 

The  Court  stopped  Mr.  Meredith,  who  was  for  the 
plaintiff,  and  informed  the  jury  that  the  defendant 
ought  either  to  have  paid  this  money  to  the  plaint- 
iff, or  enable  him  to  look  to  the  purchaser ;  but  that 
he  had  not  done  the  former,  and  had  disabled  him- 
self from  doing  the  latter.  That  the  plaintiff  could 
not  have  sued  the  purchaser,  because  the  simple 
contract  debt  was  extinguished  by  the  bond ;  and 
the  defendant,  having  mixed  the  debt  due  to  him- 
self and  to  the  plaintiff  in  one  bond  taken  in  his 
own  name,  that  the  plaintiff  had  no  remedy  on  the 
bond:  and  it  does  not  appear  that  any  offer  was 
made  to  assign  the  bond.  If  the  plaintiff  cannot 
recover  from  the  defendant  now,  when  can  he  re- 
cover? Sue  him  when  he  pleases,  the  defendant 
may  keep  him  at  arm's  length  by  saying,  "  I  have 
not  yet  collected  the  money;"  whereas,  the  debt 
having  been  originally  due  to  the  plaintiff,  he 
might  have  sued  for  it  at  any  time  in  his  own 
name,  if  he  had  not  been  prevented  by  the  conduct 
of  the  defendant,  who,  if  he  is  the  cause  why  the 
plaintiff  cannot  sue  the  real  debtor,  makes  himself 
the  debtor.' 

The  jury  found,  accordingly,  for  the  whole  sum. 

JACKSON ) 

t>.        V 

BAKER.  ' 

Rule  for  a  new  trial :  1st.  Because  the  defendant 
was  not  answerable  until  he  should  have  received 
the  money.  2  Dall.,  60. 

2.  That  uutoMtotua  asmmpstt,  for  money  had  and 
received,  will  not  lie  in  this  cose. 

On  the  first  point,  I  repeated  what  was  stated  in 
the  charge  to  the  jury.*  2d.  That  by  the  conduct 
of  the  defendant,  in  extinguishing  the  original  debt 
and  destroying  all  privity  Iwtween  the  plaintiff  and 
the  person  to  whom  the  goods  were  sold,  he  is  to  In- 
considered  as  a  receiver  of  that  debt  to  the  use  of 
the  plaintiff,  as  much  so  as  if  he  had  released  the 
debt. 
Rule  (Uncharged. 

*  The  principal  ground  used  on  the  argument  for 
a  new  trial  was  that  the  plaintiff  ought  to  have  de- 
manded the  l>ond  before  he  brought  the  suit.    The 
court,  in  answer,  observed  that  if  a  bond  hart  been 
taken  for  this  debt  alone,  the  argument  might  have 
weight  in  it.     Hut,  as  It  was  mixed  with  tin-  defend- 
ant's money,  such  demand  was  unnecessary,  be- 
cause the  plaintiff  could  not  have  compelled  the 
defendant  to  deliver  the  evidence  of  a  debt  due  to 
the  defendant,  though,  in  part,  it  contained  money 
due  to  the  plaintiff. 

875 


184 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


If  2ft 


have  they  made  themselves  liable  for  the  cheese 
sold?  If  they  have,  it  becomes  a  subject  of  set- 
off,  which  more  than  satisfies  their  claim. 

As  to  the  law  on  this  point,  I  entirely  concur 
in  the  principle  laid  down  by  Mr.  J.  Story, 
in  Burritt  v.  Phillips,  1  Gall.,  360;  that  the 
mere  relation  of  principal  and  factor  does  not 
confine  the  rights  of  the  latter  to  recover  for 
advances,  to  the  mere  fund  deposited;  but  that 
such  advances  are  made  on  the  joint  credit  of 
the  fund  and  the  person — to  which  I  would  add 
this  qualification,  that  from  the  nature  of  the 
contract,  resort  must  first  be  had  to  the  fund, 
if  it  can  be  made  available,  before  the  princi- 
pal is  liable. 

There  does  not  appear  to  be  any  sufficient 
ground,  from  the  evidence,  for  charging  the 
plaintiffs  with  negligence,  or  the  want  of  rea- 
sonable care  and  prudence,  in  making  the  sale 
to  Kellogg.  The  cause  was  fairly  submitted 
to  the  jury ;  who,  by  their  verdict,  have,  in 
this  respect,  approved  the  plaintiff's  conduct. 
185*]  *The  judge,  in  his  charge,  submit- 
ted to  the  jury  a  question  of  fact,  upon  which 
he  expressed  an  opinion,  that  if  the  plaintiffs 
did,  in  the  first  instance,  include  the  amount  of 
the  defendant's  cheese,  with  that  of  another 
person,  in  the  same  note,  they  ought  to  find  for 
the  defendant.  They  found  for  the  defendant, 
and  stated  the  ground  of  their  verdict  to  be, 
that  the  plaintiffs  took  from  Kellogg  one  note, 
for  the  amount  of  the  defendant's  and  Brown's 
cheese. 

On  this  statement  two  questions  arise  :  1. 
Whether  the  verdict  is  against  the  weight  of 
evidence.  2.  If  it  is  not,  whether  the  law  was 
correctly  laid  down  by  the  judge. 

Before  I  consider  these  questions,  I  will  dis- 
pose of  that  part  of  the  case,  in  which  it  ap- 
pears that,  a  considerable  time  after  the  sale  to 
Kellogg,  the  plaintiff,  for  reasons  not  stated, 
changed  the  notes  originally  taken,  and  accept- 
ed in  their  stead  notes  drawn  by  Dickson  and 
indorsed  by  Kellogg,  and  one  note  drawn  by 
the  latter.  These  notes  were  all  payable  a  few 
days  before  the  expiration  of  the  90  days,  the 
credit  originally  given  to  the  purchaser.  It  is 
probable  the  exchange  was  made  to  improve 
the  security.  It  might  have  been  beneficial,  but 
could  not  be  prejudicial.  Whether  drawer  or 
indorser,  Kellogg  was  still  holden.  The  time 
of  payment  was  not  extended,  and  the  securi- 
ties were  equally  available  to  the  defendant, 
with  that  taken  in  the  first  instance.  The 
plaintiffs  did  not,  by  this  act,  therefore,  make 
themselves  liable  for  the  loss. 

As  to  the  question  of  fact,  Meade  testified, 
in  answer  to  the  sixth  interrogatory,  that  the 
plaintiff  sold  to  Kellogg  a  quantity  of  cheese 
belonging  to  one  Brown,  the  amount  of  which 
was  included  in  the  same  note  with  the  defend- 
ant's, and  that  the  plaintiffs  guarantied  to 
Brown  his  share  of  the  note.  This  witness  was 
a  clerk  of  the  plaintiffs,  at  the  time  of  the  sale, 
and  so  continued  until  1823.  He  did  not  know 
what  became  of  the  note,  nor  did  he  recollect 
the  date  or  amount,  but  he  believed  it  had  90 
days  to  run.  As  to  this  witness,  it  may  be  ob- 
served that,  from  his  situation,  correct  infor- 
186*]  mation  as  to  the  manner  *of  taking 
the  note  was  to  be  expected.  Kellogg,  the  pur- 
chaser, swears  that  he  gave  his  note  to  the 
plaintiffs  for  a  quantity  of  cheese,  the  amount 
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a  few  cents  short  of  $800;  that  about  the  same 
time,  and  a  little  before,  he  purchased  another 
parcel  to  upwards  of  $800,  and  gave  his  note 
to  the  plaintiffs.  That  after  the  notes  became 
due,  and  in  the  summer  following,  he  made  an 
exchange,  by  giving  Dickson's  note  and  his 
own  note  for  a  part,  payable  to  a  clerk  of  the 
plaintiffs,  on  demand.  This  evidence  is  certain- 
ly contradictory  to  Meade's.  The  jury  have 
passed  on  their  relative  credibility.  There  is 
ground  to  question  the  accuracy  of  Kellogg's 
recollection.  I  think  it  evident  he  was  mistak- 
en in  supposing  he  gave  a  note,  on  the  ex- 
change, to  the  plaintiffs'  clerk,  or  that  it  wa& 
payable  on  demand.  The  notes  exhibited  to 
Meade,  on  his  examination,  were  Dickson's 
notes  to  Kellogg,  and  Kellogg's  note  to  the 
plaintiffs,  each  at  90  days.  They  correspond 
in  amount  with  the  sales,  and  are  presumed  to 
be  the  notes  referred  to.  It  is,  therefore,  ap- 
parent that  perfect  reliance  cannot  be  placed 
on  Kellogg's  recollection.  The  jury  reposed 
more  confidence  in  Meade's  testimony.  It  was 
within  their  province.  I  cannot  say  that  the 
verdict  was  not  warranted  by  the  evidence. 

As  to  the  next  question,  I  am  inclined  to 
think  the  plaintiffs  are  not  liable  by  reason 
of  including  the  two  demands  in  one  note. 
A  factor  is  not  obliged  to  disclose  to  his  pur- 
chaser the  name  of  his  principal,  or  that  he 
sells  as  factor.  He  may  or  may  not  take  an 
instrument  in  writing  as  evidence  of  the  debt. 
He  may  maintain  an  action  in  his  own  name 
for  the  price  of  the  goods,  and  give  a  valid 
discharge.  (Cowp.,  255.)  It  is  equally  cer- 
tain that  the  principal  may  come  forward  at 
any  time  before  payment  to  the  factor,  and 
arrest  his  right.  An  action  may  be  supported 
against  the  vendee  in  his  (the  principal's)  name. 
(Id.)  The  factor  has  authority  to  sell  on  cred- 
it, for  the  period  usual  in  the  market,  unless 
prohibited  by  his  instructions  (6  Johns.,  69), 
and  will  not  be  responsible,  if  he  appear  to 
have  acted  with  reasonable  care  and  prudence, 
*and  has  not  been  guilty  of  breach  of  [*187 
orders,  negligence  or  fraud. 

Now,  then,  can  the  fact  that  a  note  was  taken 
for  two  demands  be  material,  unless  the  prin- 
cipal has  been  injured  by  this  ?  If  the  factor 
had  omitted  to  take  any  note,  he  would  not, 
for  that  omission,  be  responsible.  The  sale  in 
that  case  would  have  been  charged  in  his  books; 
the  principal  might  sustain  an  action  on  it  in 
his  own  name,  or  give  information  to  the  pur- 
chaser and  forbid  payment  to  the  factor.  All 
these  rights  remained  after  the  note  was  given. 
It  is  well  settled  that  giving  a  promissory  note 
for  goods  sold  is  not  a  payment  or  extinguish- 
ment of  the  demand,  unless  such  was  the  agree- 
ment of  the  parties.  (5  Johns.,  68.)  The  de- 
fendant then,  had,  notwithstanding  the  note, 
a  remedy  against  Kellogg  by  action.  Why 
should  the  taking  of  a  note,  which  the  factor 
might  justifiably  have  omitted,  be  considered 
an  act  absolutely  charging  the  factor  ?  All  the 
remedy  the  principal  had  a  right  to  claim  still 
remained.  If  it  had  appeared  that  the  princi- 
pal had  demanded  the  note  taken  for  his  goods 
and  the  factor  had  refused  to  assign  it,  or  to 
allow  the  principal  the  benefit  of  it,  that  would 
present  a  different  question.  Then,  indeed, 
the  imprudence  of  having  taken  but  one  note 
for  several  demands,  would  be  manifest,  inas- 
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much  as  the  factor  thus  put  it  out  of  his  power 
to  assign  to  each  of  his  principals.  By  pursu- 
ing such  a  course,  he  incurred  the  risk  of  not 
being  able  to  perform  what  his  principals  had 
-a  right  to  demand.  Although  not  required  to 
take  a  note  in  the  first  instance,  yet  having 
taken  it,  the  principal  would  be  entitled  to  the 
security,  so  as  to  enable  him  to  pursue  the 
course  deemed  advisable.  But  that  case  never 
occurred.  Kellogg  became  insolvent.  He 
was  unable  to  pay  anything.  Whether  prose- 
cuted on  the  note,  or  for  goods  sold,  the  re- 
sult would  be  the  same.  The  defendant  never 
requested  an  assignment.  The  note  was  of  no 
value.  From  the  evidence,  it  is  clear  that  the 
defendant  has  not  sustained,  nor  was  it  possi- 
ble that  he  could  sustain,  any  injury  by  this 
act  of  the  factor.  He  has  never  demanded  the 
note  or  intimated  a  desire  to  obtain  an  assign- 
188*]  ment.  *He  has  not  put  the  factor  in 
-default  by  a  refusal.  His  claim  rest  singly  on 
this — that  the  amount  of  the  defendant's  sales 
was  included  in  one  note  with  Brown's  demand. 
I  apprehend  the  principle  contended  for  by  the 
counsel  for  the  defendant  cannot  be  supported, 
either  on  the  ground  of  expediency,  policy  or 
justice.  I  am  not  aware  that  in  a  case  like  the 
present,  it  has  ever  been  recognized. 

In  the  case  of  Ooodenow  v.  lyler,  7  Mass., 
36,  the  factor  took  a  note  payable  to  himself. 
By  the  laws  of  Mass. ,  where  a  negotiable  note 
is  taken  to  secure  the  payment  of  money  due 
by  simple  contract,  it  is  merged  in  the  note. 
Yet  it  was  held  that  the  factor  was  not  answer- 
able to  his  principal  for  the  value  of  the  goods; 
that  although  the  remedy  against  the  purchaser 
was  changed,  yet  the  relation  between  princi- 
pal and  factor  was  not  affected. 

My  opinion  is,  that,  independent  of  usage, 
the  plaintiffs  did  not,  by  taking  the  note,  make 
themselves  liable.  A  new  trial  must  be  granted, 
with  costs  to  abide  the  event. 

New  trial  granted. 

Cited  in— 5  Barb.,  338:  8  Barb.,  339;  14  Barb.,  606  ; 
1  Sweeny,  632 ;  129  Maas.,  SOB;  46  Sup.  Ct.,  534,  535 ;  33 
Wis.,  502;  5  Am.  Rep.,  495  (43  Miss.,  288);  37  Am.  Rep., 


189*]  *HARLOW  v.  HUMISTON. 

Bill  of  Exceptions — What  Sufficient — Presump- 
tion of  Regularity — Highways —  Width  of— 
Obstruction  of  by  Servant. 

Where  a  bill  of  exceptions,  taken  in  the  C.  P., 
stated  the  charge  of  the  court  upon  points  of  law, 
and  that  the  Jury  found  a  verdict  and  that  the  party 
ezoepted ;  held,  that  the  bill  was  sufficiently  pointed 
to  bring  the  charge  in  question  on  error;  and 
though,  in  the  order  of  statement,  the  exception  ap- 
peared to  be  subsequent  to  the  verdict,  yet  held, 
that  it  should  be  intended  that  the  exception  was 
taken  at  the  proper  time ;  otherwise,  the  judges,  it 
is  to  be  presumed,  would  not  have  signed  it. 

Though  the  Statute,  2  R.  L.,  277,  requires  public 
roads  to  be  laid  out  four  rods  wide,  ana  where  they 
are  laid  out  under  the  statute  they  are  to  be  deemed 
of  that  width  ;  yet,  where  they  are  claimed  not  as 
being  laid  out  under  the  statute,  but  by  reason  of  a 
user  for  twenty  years  or  more,  they  may  be  less  than 
four  rods  wide. 

And  in  trespass,  for  laying  wood  in  a  highway  of 
the  latter  sort,  by  which  the  plaintiff's  horse,  being 
frightened,  ran  upon  it  and  was  killed,  the  road,  in 
fact,  being  but  2  and  ~l«j  rods  wide ;  and  it  being 
questionable  on  the  evidence  whether  the  wood  was 
laid  within  the  road  as  established  by  use;  though  it 
lay  within  the  road  fence  on  the  hind  of  the  defend- 
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ant;  held,  that  it  should  have  been  left  to  the  jury  to 
find  whether  the  wood  was  in  the  highway. 

All  the  land  within  a  highway  fence  is  not  neces- 
sarily subject  to  the  right  of  way,  and  if  not,  it  may 
be  occupied  by  the  owner.  And  if  he  place  an  ob- 
struction there  and  another  be  injured  by  it,  he  is 
not,  therefore,  liable. 

And  though  such  obstruction  be  within  the  high- 
way he  is  not  liable,  unless  the  person  injured  exer- 
cise ordinary  diligence  to  avoid  it. 

If  a  man's  servant,  in  the  ordinary  course  of  his 
business,  obstruct  the  highway,  from  which  a  trav- 
eler receives  special  injury,  the  master  is  liable. 

The  question  seems  to  be,whether  the  act  be  such 
that  he  can  justify  himself  to  his  master ;  if  he  may 
it  shall  be  deemed  in  the  course  of  his  business  as  a 
servant,  and  the  master  is  liable. 

Thus,  where  the  master  had  been  accustomed  to 
lay  his  wood  in  a  certain  place  for  several  years, 
and  his  servant  laid  the  master's  wood  in  the  same 
place,  while  the  latter  was  sick,  and  without  his 
knowledge ;  held,  that  it  was  an  act  in  the  course 
of  his  business  as  a  servant. 

Citations— 19  Johns.,  385 ;  11  East,  60, 61. 

ON  ERROR  from  the  Washington  C.  P., 
where  the  cause  was  tried  on  appeal  from 
a  justice's  court. 

The  action  was  case,  by  Humiston  against 
Harlow,  for  a  nuisance  in  wrongfully  placing 
logs  and  tree-tops  in  the  public  highway,  by 
means  of  which,  the  plaintiff's  horse,  being 
frightened,  ran  upon  a  tree-top  and  was  killed. 

On  the  trial,  it  appeared  that  the  tree-top 
was  laid  by  the  servant  of  the  defendant  be- 
low, during  the  defendant's  sickness,  and  with- 
out his  knowledge,  in  a  place  claimed  by  the 
plaintiff  below  to  be  in  the  public  highway. 
It  had,  however,  long  been  occupied  by  the 
defendant  himself,  as  a  place  for  laying  his 
wood,  and  the  supposed  road  ran  through  his 
land.  The  defendant  below  contended  that, 
though  within  the  road  fence,  the  tree-top  was 
not  within  the  bounds  of  the  public  highway. 
Evidence  was  given  upon  this  point,  and  as  to 
the  manner  in  which  the  injury  *to  [*19O 
the  horse  was  occasioned,  while  the  plaintiff's 
servant  was  riding  him  ;  but  as  the  cause  here 
turned  on  the  question,  whether  the  charge 
given  by  the  court  below  was  correct  in  point 
of  law,  it  is  not  necessary  to  notice  the  evidence 
further  than  it  appears  in  the  opinion  of  the 
court. 

The  court  below  charged  the  jury  that  all 
the  land  not  fenced  in  was  a  public  highway, 
and  if  it  had  been  ten  rods  wide,  the  defendant 
had  no  right  to  any  part  of  it ;  but  had  always 
been  a  trespasser  upon  the  public,  in  laying 
his  wood  within  the  highway  fence,  though  he 
had  occupied  the  place  for  38  years  ;  and  it 
made  no  difference  that  the  width  was  greater 
from  the  tree  top-than  the  ordinary  width. 
They  also  charged  that,  though  the  defendant 
was  sick,  and  knew  nothing  of  the  act  of  his 
servant  in  laying  the  tree-top  there,  he  was  ac- 
countable. 

The  defendant  below  took  exception  to  the 
charge  ;  and  the  bill  of  exceptions,  after  de- 
tailing the  evidence  and  the  charge  of  the  court, 
concluded  thus  :  the  jury  retired  and  returned, 
and  delivered  their  verdict  in  favor  of  the 
plaintiff  for  $50  damages  ;  to  all  which  charge 
the  counsel  for  the  appellant  (the  defendant 
below)  excepted. 

Judgment  for  the  plaintiff  below. 

M.  Z.  R.  Shipherd,  for  the  plaintiff  in  error, 
cited  Vin.  Abr.,  Actions,  Nuisance,  N.  b,  pi. 
4  ;  Blyth  v.  Topham,  Cro.  Jac.,  158  ;  2  R.  L., 
277 ;  Bac.  Abr.,  Nuisances,  A  ;  2  Esp.  N.  P., 
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Gould  ed.,  268,  and  Butterfidd  v.  Forrester,  11 
East,  60,  61. 

Mr.  B.  Russett,  contra,  insisted  that  the  bill 
of  exceptions  was  too  general  and,  therefore, 
went  for  nothing.  A  party  cannot  except  to  a 
charge,  without  saying  in  what  particular.  He 
should  specify  his  ground  of  objection.  (8 
Johns.,  495  ;  30  Id.,  357.)  Besides,  the  excep- 
tion was  taken  too  late.  On  the  face  of  the  bill, 
it  appears  to  have  been  after  verdict.  (10  Johns. , 
312.) 

On  the  merits,  he  cited  the  Statute,  sess.  40, 
ch.  43,  sec.  3  ;  17  Johns.,  280  ;  1  Cow.,  78  ;  1 
191*]  Stark.,  285;  Bac.  *Abr.,  Actions  on 
the  Case,  F;  2Esp.  N.  P.,  Gould  ed.,  all;  and 
1  Binn.,  463. 

Curia,  per  SAVAGE,  Ch.  J.  It  is  objected  that 
the  exception  came  too  late,  and  that  it  is  too 
general.  We  must  presume  it  was  taken  in  time; 
otherwise,  the  court  would  not  have  allowed 
it.  As  to  the  generality  of  the  exception,  the 
objection  cannot  prevail.  Take  it  in  connec- 
tion with  the  charge,  and  the  points  are  suffi- 
ciently specific. 

The  court  certainly  erred  in  charging  that 
all  the  land  not  inclosed  in  fence  was  a  public 
highway,  though  it  be  ten  rods  wide.  The 
public  is  entitled  to  the  use  of  four  rods  only, 
at  most,  and  a  man  may  occupy  his  land  with- 
out fencing  it,  if  he  chooses  to  do  so.  It  would 
certainly  be  very  bad  husbandry,  but  he  may 
plant  and  sow  his  grounds  uninclosed,  and 
may  maintain  trespass,  too,  against  the  owners 
of  cattle  which  may  injure  him,  unless  there  is 
some  town  regulation  permitting  cattle  to  run 
at  large.  (19  Johns.,  385.) 

It  is  no  doubt  a  nuisance  to  dig  a  ditch  or 
lay  logs  in  the  highway,  and  whoever  sustains 
an  injury  from  such  a  cause,  without  any  fault 
of  his  own,  may  maintain  an  action  against  the 
author  of  it. 

In  the  case  of  Butterfidd  v.  Forrester,  11  East, 
60,  61,  the  defendant  had  obstructed  the  street 
of  Derby,  to  make  some  repairs  to  his  house. 
The  plaintiff  rode  furiously  against  the  ob- 
struction, when,  with  ordinary  care,  he  might 
have  avoided  it ;  and  the  court  held  that  no  ac- 
tion lay.  Ld.  Ellenborough  remarks  :  ' '  Two 
things  must  concur,  to  support  this  action — an 
obstruction  in  the  road,  by  the  fault  of  the  de- 
fendant, and  no  want  of  ordinary  care  to  avoid  it 
on  the  part  of  the  plaintiff."  And  he  instances 
the  case  of  persons  traveling  upon  what  is  con- 
sidered the  wrong  side  of  the  road,  which  will 
not  authorize  another  purposely  .to  ride  against 
them. 

Negligence  by  the  defendant,  and  ordinary 
care  by  the  plaintiff,  are  necessary  to  sustain 
the  action. 

In  this  case,  there  was  no  want  of  care  by 
the  servant  of  the  plaintiff  below.  The  only 
192*1  question  is,  was  there  negligence  *in 
the  defendant  below  ?  And  this  depends  on  the 
fact  of  the  tree  being  in  the  road  or  not.  The 
evidence,  I  think,  shows  it  was  not.  The  road 
appears  to  be  but  two  and  two  and  a  half  rods 
wide.  Though  the  statute  directs  all  roads 
thereafter  laid  out  to  be  four  rods  wide,  yet  it 
does  not  appear  that  this  road  was  ever  laid 
out  under  that  statute.  This  is  probably  a  pub- 
lic road,  from  having  been  so  used  for  more 
than  20  years. 
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The  cour.t  below  should  have  charged  the 
jury  to  inquire  whether  the  tree  lay  in  the  high- 
way. If  so,  then  the  plaintiff  below  was  en- 
titled to  recover.  But  if  it  was  not  within  the 
highway,  the  verdict  should  have  been  for  the 
defendant  below.  Though  it  may  have  been 
an  act  of  carelessness  in  him  to  leave  the  tree 
so  near  the  highway,  yet,  as  the  public  have 
no  right  beyond  the  highway,  whether  inclosed 
or  not,  and  as  the  defendant  below  had  a  right 
to  use  his  land  in  any  way  not  injurious  to  his 
neighbors  or  the  public;  and  had  used  the  place 
in  question  for  a  woodyard  for  near  40  years, 
he  ought  not  to  be  responsible,  though  the 
plaintiff  below  may  have  unfortunately  suf- 
fered. 

If  there  was  culpable  negligence  in  this  case, 
I  consider  the  defendant  below  responsible. 
The  master  is  accountable  for  the  acts  of  his 
servant  in  and  about  his  ordinary  business. 
The  servant,in  this  case,  placed  the  wood  where 
the  defendant  below,  himself,  had  been  ac- 
customed to  place  his  wood  for  near  forty 
years.  This  was  sufficient  to  justifiy  the  serv- 
ant to  the  defendant  below  ;  and,  in  my  judg- 
ment, sufficient  to  render  the  latter  responsible, 
if  the  act  itself  was  reprehensible.  I  am  of 
opinion  that  the  judgment  be  reversed,  and  a 
venire  de  novo  awarded  by  the  court  below. 

Judgment  reversed. 

Cited  in— 23  Wend.,  319, 447  ;  18  N.  Y.,  251 ;  20  N.  Y.» 
52 ;  5  Barb.,  338 ;  21  Barb.,  79 ;  33  Barb.,  416  ;  37  Barb., 
405 ;  40  Barb.,  382 ;  55  Barb.,  246 ;  7  Bos.,  135 :  5  Duer. 
25  ;  7  Rob.,  422 ;  2  Hilt.,  38 ;  5  Kan.,  187 ;  38  Cal.,  634 ; 
40  111..  433 ;  35  Am.  Dec.,  577 ;  43  Am.  Dec.,  252  (25  Me., 
39) ;  28  Am.  Rep.,  563  (43  Wis.,  513), 


*TUCKER  v.  IVES.          [*193 

Statute  of  Limitations — Interest  not  Allowed  on 
Unliquidated  Account — Money  had  and  Re- 
ceived. 

Where  I.  sold  a  note  to  T.  and  sruarantied  the  pay- 
ment, the  note  to  be  sued  in  the  name  of  the  payee, 
one  O.  T.,  who  died,  and  I.  became  his  administra- 
tor ;  and  T.,  in  I.'s  name,  sued  on  the  note,  obtained 
judgment  against,  and  imprisoned  the  maker;  and 
then  I.  compromised  with  him,  takintr  notes  with 
good  sureties,  and  discharging  him  from  imprison- 
ment ;  and  then  I.  received  the  money  on  the  last 
notes ;  all  which,  except  receiving  the  money,  was 
more  than  six  years  before  suit;  but  the  money 
was  received  within  six  years ;  held,  that  I. ,  was 
liable  to  T.,  as  for  money  had  and  received,  and  that 
the  claim  was  not  barred  by  the  Statute  of  Limita- 
tions. 

Interest  is  not  allowable  on  an  unliquidated  ac- 
count for  goods  sold  and  delivered,  where  no  time 
is  fixed  for  payment ;  and  there  is  no  agreement  to 
allow  interest,  express  or  implied. 

An  account,  many  items  of  which  arose  within 
six  years  before  suit,  is  not  barred  by  the  Statute  of 
Limitations  as  to  those  items  which  arose  more  than 
six  years  before  suit.  And  this  rule  extends  as  well 
to  the  defendant's  account,  introduced  by  way  of 
set-off,  as  to  the  plaintiff's. 

Citations— 3  Cow..  393:  4  Cow.,  496. 

ON  motion,  by  the  defendant,  to  set  aside  the 
report  of  referees,  which  was  in  favor  of 
the  plaintiff.    The  facts  are  stated  in  the  opin- 
ion of  the  court. 

Mr.  W.  H.  Maynard,  for  the  motion. 
Messrs.  F.  C.  White  and  H.  R.  Storrs,  contra. 


NOTE. — Interest — When  allowed  on  accounts.  Fora 
full  discussion,  see  Newell  v.  Griswold,  6  Johns.,  45, 
note. 
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Curia,  per  SUTHERLAND,  J.  The  application 
is  founded  principally  upon  the  allegation  that 
the  whole  of  the  plaintiff's  demand,  amount- 
ing to  between  $700  and  $800,  was  barred  by 
the  Statute  of  Limitations,  and  ought  not  to 
have  been  allowed  by  the  referees. 

That  demand  originated  as  follows:  Feb.  11, 
1809,  the  defendant,  Ives,  sold  and  transferred 
to  the  plaintiff,  a  note  made  by  one  George 
Stowbridge  to  one  Oliver  Tuttle,  for  $291.  Ives, 
at  the  same  time,  agreed  to  be  responsible  to 
Tucker  for  the  amount  of  the  note,  if  Stow- 
bridge, the  maker,  should  fail  to  pay  it.  He, 
at  the  same  time,  gave  Tucker  a  memorandum, 
stating  the  transfer  of  the  note,  and  his  agree- 
ment to  be  responsible  for  the  amount  ;  and  it 
was  also  stipulated,  that  if  the  note  should  be 
sued,  it  should  be  in  the  name  of  Tuttle,  the 
payee.  Tuttle  died,  and  Ives,  the  defendant, 
became  his  administrator.  In  August  Term 
of  this  court,  1810,  Tucker  recovered  a  judg- 
ment against  Stowbridge  upon  the  note,  in  the 
name  of  Ives,  administrator,  and  issued  a  ca. 
ta.  upon  which  Stowbridge  was  taken  and  im- 
prisoned. 

194*]  *In  June,  1811,  while  'Stowbridge 
was  still  in  custody  on  the  ca.  sa.,  Ives  made 
a  compromise  with  him  of  this  and  other  de- 
mands, amounting  to  about  $700 ;  took  his 
notes  with  good  sureties  for  the  amount,  and 
discharged  him  from  his  imprisonment.  Those 
notes  were  subsequently  prosecuted  by  Ives, 
and  the  whole  amount  has  been  collected  and 
received  by  him  within  six  years  before  this 
suit  was  commenced. 

The  question  is,  whether  enough  of  this 
money  to  cover  the  judgment  obtained  by 
Tucker,  in  the  name  of  Ives  against  Stow- 
bridge, is  not,  in  judgment  of  law,  to  be  con- 
sidered as  received  by  Ives  to  the  use  of  Tuck- 
er. The  referees  held  that  it  was  ;  and  in  this, 
I  think,  they  were  correct. 

There  is  nothing  in  the  case  to  show  whether 
Tucker  did  or  did  not  assent  to  the  discharge 
of  Stowbridge,  and  the  new  arrangement  with 
him  by  Ives.  But  if  it  were  necessary,  in  or- 
der to  sustain  a  demand  so  obviously  just,  I 
think  we  should  have  a  right  to  presume  that 
Ives  acted  as  the  agent  of  Tucker,  so  far  as 
his  judgment  was  concerned  ;  and  that  the  se- 
curity taken  was,  pro  tanto,  for  his  benefit,  and 
taken  with  his  knowledge  and  consent.  If  so, 
then  Tucker  had  no  cause  of  action  against 
Ives,  until  he  collected  the  money,  or  made 
himself  responsible  by  some  new  promise,  or 
some  neglect  of  duty  in  enforcing  the  new  se- 
curities obtained. 

The  fact  that  Tucker  never  enforced  the 
guaranty  of  Stowbridge's  note,  given  to  Ives, 
strengthens  the  presumption  that  he  assented 
to  the  arrangement  made  by  Ives,  and  looked  to 
the  new  security  obtained,  in  the  first  instance. 

Interest  upon  the  judgment  was  properly  al- 
lowed, from  the  time  when  it  was  obtained, 
although  judgments  did  not  carry  interest  un- 
til 1818.  Stowbridge,  who  was  examined  as  a 
witness,  states  that  he  gave  his  notes  with  two 
sureties  to  Ives,  for  the  whole  amount  of  Ives' 
claim  against  him.  Although  the  judgment 
did  not  carry  interest,  it  was  perfectly  just  and 
proper  that  Stowbridge  should  have  paid  it ; 
195*1  *and  it  is  fairly  to  be  presumed  that  it 
was  claimed  and  allowed  in  the  settlement. 
Co  WEN  6. 


The  referees  have  obviously  made  a  mistake 
in  the  amount  of  the  receipt  for  the  note  of 
Ambrose  Cone,  of  Aug.  1816.  They  read  the 
receipt  as  for  $24.35  ;  whereas,  it  is  clearly 
shown  that  it  was  for  $74.35.  There  was  no 
dispute  as  to  this  item,  and  the  error  originated 
in  the  obscurity  of  the  writing.  It  would  make 
a  difference  of  $50,  with  interest  from  1816,  in 
favor  of  the  defendant,  and  would  have  enti- 
tled him  to  a  report  in  his  favor  ;  the  report, 
as  it  now  stands,  being  only  $44  in  favor  of  the 
plaintiff. 

But  I  think  the  referees  erred  in  allowing  the 
defendant  interest  upon  a  portion  of  the  account 
exhibited  by  way  of  set-off.  If  the  orders  men- 
tioned in  the  account  were  for  money,  they 
would  carry  interest.  But  so  far  as  the  account 
consists  of  charges  for  goods,  provisions  and 
other  articles  sold  to  the  plaintiff,  I  know  no 
principle  on  which  interest  is  allowable  ;  there 
never  having  been  a  liquidation  of  the  account, 
and  there  being  no  evidence  of  an  agreement, 
expressed  or  implied,  to  pay  it.  (3  Cow.,  393  ; 
4  Id.,  496.)  No  time  of  payment  appears  to 
have  been  fixed,  and  there  is  no  evidence  of 
the  credit  usually  given  at  the  defendant's  store, 
if  he  kept  one, which  does  not  affirmatively  ap- 
pear. 

Many  items  of  the  account  being  within  six 
years,  the  whole  account  is  thus  taken  out  of 
the  Statute  of  Limitations,  and  the  defendant 
is  entitled  to  the  allowance  of  it,  with  the 
above  exception  in  relation  to  interest. 

On  the  whole,  I  thing  the  report  should  be 
set  aside,  and  the  cause  be  again  referred  to  the 
same  referees. 

Motion  granted. 

Cited  in— 7  Wend.,  335  ;  79  N.  Y.,  7 ;  6  Hun,  81 ;  4 
Barb.,  47. 


*THE   PEOPLE   OF  THE  STATE  [*196 
OF  NEW  YORK 


THE  PRESIDENT,  DIRECTORS  AND 
COMPANY  OF  THE  BANK  OF  NIAG- 
ARA. 

Corporations — QuoWarranto  Lies  again*'  Corpo- 
ration for  Forfeiture  of  Franchise* — Pleading 
— Forfeiture  of  Charter  under  Statute — Act  of 
April  21,  1825,  not  Retroactive. 

Forms:  of  information  in  nature  of  &qun  icarranto 
against  an  incorporated  bank,  for  exercising  bank- 
ing privileges  without  warrant ; 

Of  plea.  Betting-  forth  ita  Act  of  Incorporation, 
and  organization  under  it ; 

Of  three  several  replications  :  1.  That  on,  &c.,  the 
debts  due  by  the  Bank ,  over  and  above  the  amount 
of  their  specie  deposits,  exceeded  three  times  the 
sum  of  the  capital  stock  subscribed  and  paid  in;  re- 
Joinder  and  issue  thereon.  2.  That  they  refused  to 
redeem,  &c.,  in  specie,  &c.;  and  yet  not  wholly  dis- 
continue their  banking  operations;  rejoinder  and 
issue  thereon.  3.  That  they  became  insolvent, by  the 
fraud,  neglect  or 'mismanagement  of  them,  or  of 
some  or  ail  of  their  officers  or  agents :  stopped  pay- 
ment, and  discontinued  and  closed  their  bunking 
operations,  for  several  years.  Rejoinder  to  the  last 


NOTE.  —  Quo    warranto     against    corporation  — 
Againxt  utniritrr  of  a  ftnlilic  tffice. 

An  Information,  in  the  nature  nf  a  quo  wnrnuito, 
Hi  •-  ii<i<iin.-t  (i  <-i>ri>in'titii>n  for  usurping1  a  public  fran- 
chise. See  People  v.  Utica  Ins.  Co.,  15  Johns.,  358, 
note*  ;  People  v.  Tibl>eU»,  4  Cow.,  358,  384.  note*. 
'  Again*!  itwrfitr  nf  a  i>nl>lic  office.  See  People  v. 
Van  Slyck.  4  Cow.,  2OT.  note. 


196 


SUPREME  COUBT,  STATE  OF  NEW  YORK. 


1826 


replication,  admitting  its  truth,  but  saying  that  the 
Bank,  on,  &c.,  resumed  payment,>nd  continued  it 
ever  since  that  time.  Demurrer  and  joinder. 

Held,  that  the  rejoinder  was  sufficient. 

Under  the  Act  incorporating  the  Bank  of  Niagara, 
sess.  39,  ch.  167,  the  Bank  did  not  forfeit  its  charter 
by  insolvency  and  closing  their  banking  operations, 
if,  before  they  were  prosecuted  by  the  people,  they 
resumed  the  payment  of  their  debts. 

Otherwise,  if  the  prosecution  had  been  commenced 
before  they  resumed  payment. 

The  Statute,  sess.  48,  ch.  335,  sec.  6,  passed  Apr.  21, 
1825,  limited  such  insolvency  to  one  year.  If  it  ex- 
<jeed  that  term,  the  Bank  forfeits  it  charter.  But 
this  Act  does  not  extend  to  cases  of  forfeiture  hap- 
pening before  it  passed. 

An  information  in  nature  of  a  quo  warranto 
^against  a  corporation,  for  a  forfeiture  of  its  fran- 
chises, may  be  filed  against  it  by  its  corporate  name 
t  — may  charge  it  generally  with  usurpation  :  and  on 
the  defendants'  setting  forth  the  Act  of  Incorpora- 
tion, and  justifying  under  it,  the  Attorney-General 
may  reply  the  causes  of  forfeiture  specially. 

Such  a  replication  is  not  a  departure. 

Citations— 3  Harg.  St.  Tr.,  545 ;  2  T.  R.,  575 ;  Act, 
April  21. 1825.  sess.  48.  ch.  325.  sec.  6. 

ON  information  in  nature  of  a  quo  warranto. 
The  pleadings  were  as  follows. 
Albany  County,  ss :  Samuel  A.  Talcott,  At- 
torney-General of  the  people  of  the  State  of 
New -York,  who  sues  for  the  said  people  in  this 
behalf,  comes  here  before  the  justices  of  the 
people  of  the  State  of  New  York  of  the  Su- 
1  preme  Court  of  Judicature,  of  the  same  peo- 
ple, on  the  8th  day  of  March,  1825,  in  this  same 
term  of  February  ;  and  for  the  said  people, 
gives  the  said  court  here  to  understand  and  be 
informed,  that  the  President,  Directors  and 
Company  of  the  Bank  of  Niagara,  at  Buffalo, 
to  wit  :  at  Albany,  in  the  County  of  Albany, 
for  the  space  of  s'ix  months  now  last  past,  and 
upwards,  have  used,  and  still  do  use,  without 
any  warrant,  grant  or  charter,  the  following 
liberties,  privileges  and  franchises,  to  wit:  that 
of  being  a  body  politic  and  corporate  in  law, 
fact  and  name,  by  the  name  of  the  President, 
Directors  and  Company  of  the  Bank  of  Niag- 
ara, and  by  the  same  name  to  plead  and  be  im- 
pleaded,  answered  and  be  answered  unto  ;  and 
197*]  also  the  *following  liberties,  privileges 
and  franchises,  to  wit:  that  of  being  or  becom- 
ing proprietors  of  a  bank  or  fund  for  the  pur- 
pose of  issuing  notes,  receiving  deposits,  mak- 
ing discounts  and  transacting  other  business 
which  incorporated  banks  may  lawfully  trans- 
act by  virtue  of  their  respective  Acts  of  Incor- 
poration ;  and  also,  that  of  actually  issuing 
notes.receiving  deposits,  making  discounts.and 
carrying  on  banking  operations  and  other  mon- 
eyed transactions  which  are  usually  performed 
by  incorporated  banks,  and  which  they  alone 
have  a  right  to  do — all  which  said  liberties, 
privileges  and  franchises  the  President,  &c., 
aforesaid,  during  all  the  time  aforesaid,  have 
usurped,  and  still  do  usurp  upon  the  said  peo- 
ple, to  their  great  damage  and  prejudice  ; 
whereupon,  the  said  Attorney-General  prays 
the  advice  of  the  said  court  in  the  premises, 
and  due  process  of  law  against  the  President, 
Directors  and  Company  of  the  Bank  of  Niag- 
ara, aforesaid,  in  this  behalf,  to  be  made,  to  an- 
swer to  the  said  people,  by  what  warrant  they 
claim  to  have,  use  and  enjoy  the  liberties,  priv- 
ileges and  franchises  aforesaid. 

And  now  at  this  day,  &c.  (imparlance  to  Au- 
gust Term,  1825,  and  appearance  of  the  defend- 
ants, by  Messrs.  T.  Van  Vechten  and  E.  Bald- 
win, their  attorneys). 
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And  the  said  President,  Directors  and  Com- 
pany of  the  Bank  of  Niagara,  having  heard  the 
said  information  read,  complain  that,  under 
color  of  the  premises  in  the  said  information 
contained,  they  are  greatly  vexed  and  disquiet- 
ed ;  and  this  by  no  means  justly ;  because,  protest- 
ing that  the  said  information  and  the  matters 
therein  contained,  are  insufficient  in  law,  and 
that  they  need  not,  nor  are  they  obliged, by  the 
law  of  the  land,  to  answer  thereto  :  yet,  for 
plea  in  this  behalf,  the  said  President,  &c.,  say, 
that  by  a  certain  Act  of  the  Legislature  of  the 
people  of  this  State,  passed  on  the  17th  day  of 
April,  A.  D.  1816,  entitled  "  An  Act  to  Incor- 
porate the  Bank  of  Niagara,"  they,  the  said 
President,  &c.,  were  ordained,  constituted  and 
declared  to  be,  from  time  to  time,  and  until  the 
1st  day  of  January,  A.  D.  1832,  a  body  corpo- 
rate and  politic,  in  fact  *and  in  name,  [*198 
by  the  name  of  The  President,  Directors  and 
Company  of  the  Bank  of  Niagara ;  and  by  that 
name,  it  is  enacted  and  declared,  in  and  by  the 
said  Act,  that  they,  the  said  President,  &c., 
and  their  successors,  until  the  said  1st  day  of 
January,  A.  D.  1832,  may,  and  shall  have  suc- 
cession ;  and  shall  be,  in  law,  persons  capable 
of  suing  and  being  sued,  pleading  and  being 
impleaded,  answering  and  beinganswered  unto, 
defending  an'd  being  defended,  in  all  courts 
and  places  whatsoever,  and  in  all  manner  of  ac- 
tions, suits  complaints,  matters  and  causes 
whatsoever  ;  as  by  the  said  Act  of  the  Legis- 
lature of  the  people  of  the  State  of  New  York, 
reference  being  thereunto  had,  will,  among 
other  things,  more  fully  and  at  large  appear. 
And  the  said  President,  &c.,  further  say,  that 
by  the  force  of  the  said  Act  of  the  Legislature, 
and  of  the  provisions  thereof,  they  were  created 
and  constituted,  and  still  continue  to  be,  and 
are  a  body  politic  and  corporate  in  fact  and  in 
name,  and  are  entitled  to  do  all  lawful  acts,  and 
to  have  use  and  enjoy  all  the  rights,  liberties, 
privileges,  franchises  and  immunities  granted 
to  them,  and  conferred  upon  them,  by  the  said 
Act  and  by  the  law  of  the  land  ;  by  virtue 
whereof,  they,  the  said  President,  &c, ,  for  all 
the  time  in  the  said  information  in  that  behalf 
mentioned,  have  used  and  exercised  and  still  do 
use  and  exercise,  the  liberties,  privileges  and 
franchises  of  a  body  politic  and  corporate,  in 
law,  fact  and  name,  bv  the  name  of  The  Presi- 
dent, Directors  and  Company  of  the  Bank  of 
Niagara  ;  and  by  the  same  name,  suing  arid  be- 
ing sued,  pleading  and  being  impleaded  de- 
fending and  being  defended,  answering  and  be- 
ing answered  unto,  in  all  courts  and  places 
whatsoever,  and  also  the  liberties,  privileges 
and  franchises  of  being  and  becoming  propri- 
etors of  a  bank  or  fund,  for  the  purpose  of  is- 
suing notes,  receiving  deposits,  making  dis- 
counts and  transacting  other  business  which  in- 
corporated banks  may  lawfully  transact.by  vir- 
tue of  their  respective  Acts  of  Incorporation  ; 
and  of  actually  issuing  notes,  receiving  depos- 
its, making  discounts  and  carrying  on  bank- 
ing operations,  and  other  moneyed  transactions 
which  are  usually  performed  by  incorporated 
*banks.  And  the  said  President,  &c.,  [*199 
have  claimed,  and  used  and  enjoyed,  and  yet 
do  claim  to  have,  use  and  enjoy,  all  the  liber- 
ties, privileges  and  franchises  allowed  to  and 
conferred  on  them,  in  and  by  the  aforesaid  Act 
of  the  said  Legislature,  as  it  was  and  is  lawful 
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for  them  to  do.  Without  this, that  the  said  Presi- 
dent, &c.,  during  all  or  any  part  of  the  time 
mentioned  in  said  information,  have  usurped 
-or  do  still  usurp  the  said  liberties,  privileges 
and  franchises,  mentioned  in  the  said  informa- 
tion, or  any  of  them,  upon  the  said  people  of 
the  State  of  New  York,  in  manner  and  form, 
as  by  the  said  information  is  above  supposed  ; 
all  which  several  matters  and  things,  they,  the 
said  President,  &c.,  are  ready  to  verify,  &c. 
Whereupon,  they  pray  judgment,  and  that  the 
aforesaid  liberties,  privileges  and  f  ranchises.by 
them,  claimed  in  manner  aforesaid,  may  be  al- 
lowed and  adjudged  to  them,  the  said  Presi- 
dent, Directors  and  Company  of  the  Bank  of 
Niagara  ;  and  that  they  may  be  dismissed  and 
discharged  by  the  court  here,  of  and  from  the 
premises  above  charged  upon  them,  &c. 

And  the  said  Samuel  A.  Talcott,  Attorney- 
•General,  having  heard  the  said  plea  of  the  said 
President,  &c.,  for  the  said  people,  &c.,  saith, 
that  the  said  people  ought  not  to  be  barred 
from  having  their  aforesaid  information 
against  the  said  President,  &c.,  because,  he 
says,  that  the  said  President,  &c.,  after  their 
incorporation,  did  willfully,  or  negligently,  so 
transact  and  manage  the  affairs  of  the  said  Cor- 
poration, that,  afterwards,  to  wit :  on  the  first 
•day  of  January,  1818,  the  total  amount  of  debts 
due  by  the  said  Corporation,  over  and  above 
the  specie,  then  actually  deposited  in  the  Bank, 
did  exceed  three  times  the  sum  of  the  capital 
stock,  subscribed  and  actually  paid  into  said 
Bank  :  and  this,  &c. 

And  the  said  Attorney-General  further  saith 
that  the  said  people  ought  not  to  be  barred, 
&c. ;  because,  he  says,  that  after  the  passing  of 
the  Act  of  Incorporation.in  the  plea  of  the  said 
President,  &c. ,  mentioned,  to  wit :  on  the  said 
1st  day  of  July,  1819,  they,  the  said  President, 
<fec.,  did  refuse,  on  demand  being  made  at  their 
2OO*]  banking  house,  *during  the  regular 
hours  of  doing  business,  to  redeem  in  specie  or 
other  lawful  money  of  the  United  States,  the 
bills,  notes  and  evidences  of  debt  issued  by  the 
said  President.  &c. ;  and  the  said  President, 
&c.,  did  not  thereupon  wholly  discontinue  and 
close  their  banking  operations,  by  way  of  dis- 
count and  otherwise,  until  such  time  as  the 
said  President,  &c.,  did  resume  the  redemption 
of  their  bills,  notes,  and  other  evidences  of 
debt ;  .but  on  the  contrary  thereof,  after  such 
refusal  to  redeem  their  said  bills,  notes,  and 
other  evidences  of  debt,  and  before  they  re- 
sume the  redemption  thereof,  to  wit :  on  the 
2d  day  July,  in  the  year  aforesaid,  and  at 
divers  other  days  and  times,  the  said  President, 
&c.,  did  receive  deposits,  discount  notes,  and 
issue  promissory  notes  of  the  said  President, 
&c. ;  and  this,  &c. 

And  the  said  Attorney-General  further  saith, 
that  the  said  people  ought  not,  &c.  ;  because, 
he  says,  that  after  the  passing  of  the  said  Act 
of  Incorporation,  in  the  said  plea  mentioned, 
and* after  the  said  President,  &c.,  had  entered 
upon  the  business  of  banking,  to  wit  :  on  the 
2d  day  of  July, 1819,  large  amounts  of  the  bills, 
notes  and  evidences  of  debt  of  the  said  Presi- 
dent, &c.,  had  been  put  into  circulation  by  the 
said  President,  &c.,  and  then  were  in  circula- 
tion ;  and  that  while  the  said  bills,  notes  and 
evidences  of  debt  were  in  circulation,  to  wit : 
on  the  day  and  year  last  aforesaid,  the  said 
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President,  &c.,  by  the  fraud,  neglect  or  mis- 
management of  them,  or  of  some  or  all  of  their 
officers  or  agents,  became  wholly  insolvent  and 
unable  to  redeem  the  said  bills,  notes  and  evi- 
dences of  debt,  so  in  circulation,  in  specie  or 
other  lawful  money  of  the  United  States ; 
whereupon,  the  said  President,  &c.,  to  wit:  on 
the  day  last  aforesaid,  discontinued,  ceased 
and  closed  their  banking  operations,  and  from 
that  time  afterwards,  to  wit :  until  the  1st  day 
of  October,  1824,  neglected  to  resume  their 
banking  operations,  either  by  way  of  discount 
or  otherwise  ;  and  this,  &c. 

And  the  said  defendants,  as  to  the  said  plea 
of  the  said  Samuel  A.  Talcott,  Attorney-Gen- 
eral, first  above  pleaded,  &c.,  in  reply  to  the 
aforesaid  plea  of  them,  the  said  defendants, 
*protesting  that  the  same  replication,  [*2O1 
and  the  matters  therein  contained  are  not  suf- 
ficient, in  law,  to  convict  them,  the  said  defend- 
ants, of  the  premises  in  the  said  information 
above  charged  upon  them,  nor  to  remove  them 
from  the  liberties,  privileges  and  franchises 
aforesaid,  and  that  they  need  not,  nor  are  they 
bound  by  the  law  of  the  land,  to  answer  there- 
to ;  yet,  for  a  rejoinder  in  this  behalf,  the  said 
defendants  say,  that  they,  the  said  President, 
&c.,  did  not,  after  their  incorporation,  willful- 
ly or  negligently  so  transact  and  manage  the 
affairs  of  the  said  Corporation,  that  on  the  1st 
day  of  January,  1818,  or  at  any  time  before  or 
after  the  said  day,  the  total  amount  of  debts 
due  by  the  said  Corporation,  over  and  above 
the  specie  then  actually  deposited  in  the  Bank, 
did  exceed  three  times  the  sum  of  the  capital 
stock  subscribed  and  actually  paid  into  said 
Bank,  in  manner  and  form  as  the  said  Attor- 
ney-General hath,  for  the  people,  &c.,  above 
in  his  said  replication,  in  that  behalf  alleged  ; 
and  of  this  they,  the  said  defendants,  put  them- 
selves upon  the  country,  &c. 

And  the  said  defendants,  as  to  the  said  pita, 
•fee.,  secondly  above  pleaded,  &c.,  in  reply, 
&c.,  say,  that  the  said  people,  &c.,  ought  not, 
&c.,  because  they  say,  that  though  true  it  is, 
that  after  the  passing  of  the  Act  of  Incorpora- 
tion, in  the  plea  of  them,  the  said  defendants, 
mentioned,  to  wit  :  on  the  day  in  the  said  rep- 
lication mentioned,  they,  the  said  defendants, 
did  refuse,  on  demand  being  made  at  their 
banking  house,  during  the  regular  hours  of 
doing  business,  to  redeem  in  specie,  or  other 
lawful  money  of  the  United  States,  the  bills, 
notes  and  evidences  of  debt  issued  by  them,  the 
said  defendants,  as  in  the  said  replication  is  al- 
leged ;  yet  the  said  defendants,  in  fact,  say, 
that  they  did  themselves  wholly  discontinue 
and  close  their  banking  operations,  by  way  of 
discount  and  otherwise, until  such  time  as  they, 
the  said  defendants,  did  resume  the  redeinp- 
|  tiou  of  their  bills,  notes  and  other  evidences  of 
!  debt  ;  without  th's,  that  after  such  refusal  to 
j  redeem  their  said  bills,  notes  and  other  evi 
•  dences  of  debt,  and  before  they  resumed  the 
!  redemption  thereof,  at  the  time  mentioned  in 
\  said  replication  in  that  behalf,  or  at  other  days 
I  or  times,  they,  *lhe  said  defendants,  [*iJOi2 
j  received  deposits,  discounted  notes,  and  issued 
promissory  notes  of  them  the  said  President, 
'  &c.,  and  of  this,  they  the  said  defendants  put 
)  themselves  upon  the  country,  &c. 

And  the  said  defendants  as  to  the  said  plea, 

&c.,  thirdly  above  pleaded,  &c..  in  reply,  &c. 
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(protesting  that  it  is  insufficient  in  law,  &c., 
and  that  they  did  not  become  insolvent  as  there- 
in alleged) ;  yet  for  a  rejoinder,  &c.,  the  said 
defendants  say,  that  though  true  it  is,  that 
after  the  passing  of  the  said  Act  of  Incorpora- 
tion, in  the  said  plea  mentioned, and  after  they, 
the  said  defendants,  had  entered  upon  the 
business  of  banking,  to  wit :  on  the  day  men- 
tioned in  the  said  replication  in  that  behalf, 
large  amounts  of  the  bills,  notes  and  evidences 
of  debt,  of  them,  the  said  defendants,  had  been 
put  into  circulation  by  them,  the  said  defend- 
ants, and  then  were  in  circulation,  and  that 
while  the  said  bills,  notes  and  evidences  of 
debt  were  in  circulation,  to  wit  :  on  the  day 
and  year  mentioned  in  the  said  replication  in 
that  behalf,  they,  the  said  defendants,  became 
unable  to  redeem  the  said  bills,  notes  and  evi- 
dences of  debt,  so  in  circulation,  in  specie  or 
other  lawful  money  of  the  United  States  ;  and 
that,  thereupon,  the  said  defendants,  on  the 
day  in  the  said  replication  in  that  behalf  men- 
tioned, discontinued,  ceased  and  closed  their 
banking  operations  ;  and  from  that  time,  for  a 
long  time  afterwards,  to  wit:  until  the  day  and 
year,  in  the  said  replication  in  that  behalf  men- 
tioned, neglected  to  resume  their  banking 
operations,  either  by  way  of  discount  or  other- 
wise, as  in  the  said  replication  is  alleged  ;  yet, 
the  said  defendants,  in  fact,  say,  that  in  and 
by  the  Act  of  the  Legislature  of  the  people  of 
this  State,  in  the  plea  of  the  defendants  above 
mentioned,  wherein  and  whereby  they,  the 
said  defendants,  were  ordained,  constituted 
and  declared  to  be  a  body  corporate  and  poli 
tic,  in  fact  and  in  name,  in  the  manner  set 
forth  in  said  plea,  it  was,  among  other  things, 
enacted,  that  if,  at  any  time  after  the  passing 
of  said  Act,  the  said  President,  Directors  and 
Company  should  refuse,  on  demand  being 
made  at  their  banking  house,  during  the  regu- 
lar hours  of  doing  business,  to  redeem  in  spe- 
cie or  other  lawful  money  of  the  United  States, 
2O3*]*their  said  bills,notesor  other  evidences 
of  debt  issued  by  the  said  Company,  the  said 
President,  Directors  and  Company  should,  on 
pain  of  forfeiture  of  their  charter,  wholly  dis- 
continue and  close  their  said  banking  opera- 
tions, either  by  way  of  discount  or  otherwise, 
until  such  time  as  the  said  President.Directors 
and  Company  should  resume  the  redemption 
of  their  bills,  notes  or  other  evidences  of  debt, 
in  specie  or  other  lawful  money  of  the  United 
States,  as  by  the  said  Act  of  the  Legislature  of 
the  people  of  the  State  of  New  York,  refer- 
ence being  thereunto  had,  will,  among  other 
things,  more  fully  and  at  large  appear. 

And  the  defendants  aver  that,  at  the  time  of 
their  refusal  to  redeem  in  specie,  or  other  law- 
ful money  of  the  United  States,  their  said  bills, 
notes  ana  other  evidences  of  debt,  as  hereinbe- 
fore stated,  and  until  the  28th  day  of  May,  A. 
D.  1825,  they  wholly  discontinued  and  closed 
their  said  banking  operations;  and  that  on  the 
said  28th  day  of  May,  &c.,  they  resumed  the  re- 
demption of  their  bills.notes  or  other  evidences 
of  debt,  in  specie  or  other  lawful  money  of  the 
United  States  ;  and  have,  ever  since  that  time, 
and  still  do  continue  to  redeem  the  same,  in 
manner  aforesaid  ;  and  this,  they,  the  said  de- 
fendants, are  ready  to  verify,  &c. ,  wherefore, 
&c.  (as  in  the  plea). 

Issue  to  the  country  on  the  1st  and  2d  re- 
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joinders,  and  general  demurrer  to  the  3d  and; 
last.     The  defendants  joined  in  demurrer. 

Mr.  Talcott,  Atty-Gen. ,  in  support  of  the  de- 
murrer, made  the  following  points  :  1.  The  in- 
formation is  correctly  brought  against  the  de- 
fendants, by  their  corporate  style,  for  the  pur- 
pose of  obtaining  judgment  of  ouster,  or  of 
seisin  of  their  franchise  of  being  a  corporation, 
for  neglect  or  misuser.  2.  Non  constat,  upon 
the  information,  that  those  who  have  assumed 
to  act  as  such  Corporation  under  the  name  men- 
tioned, ever  were  a  Corporation.  3.  The  in- 
formation is  good  at  all  events,  for  the  undue 
exercise  of  the  other  franchises  enumerated, 
even  if  it  should  be  deemed  objectionable  to 
bring  it  against  the  Corporation  by  its  corpo- 
rate *name,  for  usurping  the  franchise  [*2O4r 
of  being  a  Corporation.  And  §ince  there  have 
been  pleadings  over,  and  a  demurrer,  if  the  in- 
formation is,on  the  face  of  it,good  for  any  part, 
it  cannot  now  be  objected  to.  It  is  like  the  case 
of  a  general  demurrer  to  a  whole  declaration 
consisting  of  several  counts,  one  count  being 
good.  4.  The  replication  sets  forth  sufficient 
causes  of  forfeiture  ;  and  by  pleading  over,  if 
there  are  any  defects  in  the  replication,  they 
are  cured.  5.  The  rejoinder.as  far  as  embraced 
by  the  demurrer,  admits  enough  to  forfeit  the 
charter. 

Mr.  A.  Van  F<2cAfen,contra,stated  these  points: 
1.  The  information  against  the  defendants  as  a 
Corporation  is  bad ;  because  it  does  not  state 
any  cause  of  forfeiture.  2.  This  defect  cannot 
be  supplied  by  the  replication  ;  but  if  it  can, 
then,  3.  The  replication  is  bad  for  uncertainty. 

He  said,  so  far  as  the  information  seeks  a  for- 
feiture, and  a  fine  for  the  usurpation,  this  pro- 
ceeding is  the  nature  of  a  criminal  prosecution. 
The  plea  is  a  direct  answer.  It  sets  forth  the 
statute,  and  that  the  defendants  organized  a 
Bank  under  it,  which  are  admitted  by  the  re- 
plication. This  destroys  the  gravamen  of  the 
information.  If  so.what  becomes  of  the  charge 
that  the  defendants  exercised  banking  opera- 
tions, without  warranty  or  authority?  Has  the 
Attorney-General  a  right  to  say,  in  his  replica- 
tion, for  the  first  time,  "though  you  had  such 
warrant,  you  have  forfeited  it?"  A  forfeiture 
is  not  to  be  presumed  ;  and  it  must  be  made  a 
substantive  ground  of  attack  in  the  informa- 
tion. It  must  be  expressly  charged  in  the  first 
instance.  The  defendants  are  not  bound  to  set 
out  their  title,  and  negative  a  forfeiture, which 
has  not  been  charged  upon  them.  The  infor- 
mation alleges  a  usurpation  only.  It  is  good 
for  so  much,  and  no  more.  This  being  met, the 
whole  is  answered.  If  it  was  intended  to  go 
for  the  forfeiture,  the  precise  ground  should 
have  been  stated,  with  time,  place  and  circum- 
stance. Commonwealth  v.  Un.  F.  Ins.  Co.,  5 
Mass.,  230.  This  case  shows  a  plain  distinction 
in  the  proceedings  and  judgment,  between  the 
two  cases  of  usurpation  and  forfeiture.  In  the 
*former,there  is  a  judgment  of  ouster;  [*2,O5 
in  the  latter,of  seizure.  If  there  be  a  difference 
in  the  judgment,  with  what  propriety  can  it  be 
pretended  there  should  be  no  distinction  in  the 
information?  It  is  said  that  all  may  come  out 
in  the  course  of  the  pleadings.  But  suppose  the 
defendants  do  not  choose  that  this  should  be 
so — suppose  they  insist  on  having  the  true  cause 
spread  upon  the  information — have  they  not  a 
right  to  do  so?  In  England,  the  charters  of  in- 
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corporation  are  deemed  mere  private  grants, 
and  the  Attorney-General  is  not  presumed  to 
know  either  of  the  grant  or  its  extent.  Not  so 
of  the  Corporation  in  question.  It  is  created 
by  a  public  Act.  Let  the  Attorney-General, then, 
sfate  precisely  the  nature  of  the  act  which  has 
produced  a  forfeiture.  There  being  no  such 
act  stated,  is  the  replication  consistent  with 
the  information?  No.  It  is  a  departure.  The 
information  admits  the  corporate  existence  of 
the  defendants.  The  replication  insists  on  a 
forfeiture.  This  order  makes  the  latter  the  ex- 
positor of  the  charge,  instead  of  the  informa- 
tion. If  it  be  insisted  that  the  Act  of  1825, sess. 
48,  ch.  325,  sec.  7,  gives  a  scire  facias,  or  quo 
warranto,  in  this  case,  the  answer  is,  it  has  not 
prescribed  the  form.  This  must  be  according 
to  the  common  law.  Did  not  the  Legislature 
mean  that  the  Attorney-General  should  proceed 
for  the  forfeiture  itself?  And  could  it  have  in- 
tended that  he  may  do  this  without  saying  so 
in  the  information  ?  Suppose  a  default  for 
want  of  a  plea :  could  the  Attorney-General 
have  taken  such  a  judgment  upon  this  infor- 
mation as  the  statute  directs?  No.  He  could  only 
have  judgment  of  ouster  for  the  usurpation. 

As  to  the  effect  of  pleading  over,  we  deny 
usurpation ;  and  then  the  Attorney-General 
comes  and  shows  a  case  of  forfeiture,  to  which 
we  rejoin.  We  say  this  is  a  departure,  which, 
it  will  not  be  denied,  is  matter  of  substance, 
and  bad  on  general  demurrer.  And  it  follows, 
that  it  is  bad  after  pleading  over. 

The  replication  is  defective  in  itself,  inde- 
pendent of  the  departure.  It  relies  upon  the 
2O8*J  fraud,  &c.,  of  the  defendants,  *or  their 
officers.  Admit  the  fraud  of  the  officers  ;  the 
defendants  do  not  admit  their  own  fraud.  The 
fraud,  or  other  acts  charged  upon  the  officers, 
will  not  work  a  forfeiture.  What  these  acts 
are,  does  not  appear.  No  single  act  is  pointed 
out.  Still,  the  defendants  may  show  it  was  not 
their  own  fraud. 

There  is  a  total  want  of  certainty  and  precis- 
ion. It  is  not  stated  whether  there  was  fraud, 
or  mismanagement,  or  neglect.  The  allegation 
is  in  the  alternative.  We  certainly  admit,  by 
pleading  over,  no  more  than  is  alleged.  It  is 
not  said  whether  the  fraud  was  willful  and  ac- 
tual, or  merely  constructive.  Which  of  these 
alternative  particulars  may  be  a  ground  of  for- 
feiture, it  is  not  said.  It  may  be  this,  that  or 
the  other.  It  is  also  defective  in  not  specify- 
ing the  particular  acts  of  violation  or  omission. 
To  say  fraud  or  mismanagement, is  not  enough. 
The  cause  of  forfeiture  does  not  consist  in  the 
sound,  but  in  the  act. 

But  the  replication  is  answered  by  the  re- 
joinder. The  ground  of  forfeiture  is  the  de- 
fendants continuing  their  operations  after  they 
ceased  to  redeem  their  bills,  and  before  they 
resumed  specie  payments.  In  such  a  case,  the 
Act  declares  the  forfeiture  of  the  charter  to  be 
tne  consequence.  This  provision  is,  in  sub- 
stance, an  express  authority  to  resume  their 
banking  operations  whenever  they  resume  their 
payments.  The  object  was  to  prevent  further 
issues  of  paper  while  they  were  unable  to  re- 
deem it ;  and  it  is  always  a  good  answer,  that 
they  have  followed  the  directions  of  the  Act. 
If  there  be  a  limit  to  the  time  during  which 
they  may  forbear  business  and  forbear  pay- 
ment, who  is  to  judge  of  it?  There  is  a  period 
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beyond  which  the  charter  cannot  endure.  But 
till  that  time  arrive,  the  Legislature  have  not 
only  sanctioned  but  they  have  enjoined  a  ces- 
sation of  all  banking  operations  under  given 
circumstances.  The  general  Act  of  1825,before 
cited  (sec.  6),has  limited  the  period  to  one  year.. 
If  the  court  may  judge  of  the.  time,  where  was 
the  necessity  of  this  legislative  interference? 

At  any  rate,  the  Legislature  may  do  an  act 
which  amounts  to  a  waiver  of  any  forfeiture  of 
this  kind  already  incurred.  *And  have  [*2O7 
they  not  done  so  by  passing  a  statute  which  de- 
clares there  shall  be  a  forfeiture  by  certain  acts, 
after  its  passage  ?  They  recognize  all  corpo- 
rations as  operative,  and  as  not  forfeited  by 
any  acts  of  omission  or  nonuser  as  to  which 
there  was  no  limitation  of  time  before  the  Act 
passed. 

Indeed,  is  not  the  acquiescence  of  the  State 
for  this  length  of  time  without  any  prosecu- 
tion, in  itself,  a  sanction  to  the  Bank,  in  the  re- 
sumption of  their  banking  business. 

Mr.  Talcott,  in  reply.  The  replication  does 
not  depart  form  the  information.  The  latter 
is  not  inconsistent  with  the  former.  True,  we 
admit  the  Corporation  to  have  existed  ;  that  it 
once  had  the  privilege  of  banking.  Neither 
the  information  nor  replication  deny  this.  But 
in  the  replication  we  follow  out  the  subject  and 
allege  a  forfeiture.  Having  forfeited  them, 
their  exercise  is  the  usurpation  of  which  the 
information  complains.  Thus  the  case  goes  on 
according  to  the  course  of  pleading  in  quo  war- 
ranto. The  information  asks,  by  what  author- 
ity do  you  exercise  these  privileges?  They  say 
we  should  ask  in  a  different  form:  why  do  you 
continue  to  exercise  them  ?  Where  is  the  ma- 
terial difference  ?  The  judgment  follows  the 
nature  of  the  case  as  it  appears  upon  the  plead- 
ings, whether  there  be  a  default  or  verdict.  A 
default  upon  the  information  would  have  ad- 
mitted the  usurpation;  though  not  perhaps  the 
reason  and  nature  of  it,  so  particularly  as  after 
it  was  explained  by  the  replication.  The  Stat- 
ute of  1825,  sec.  7,  is  positive  that  the  Corpor- 
ation shall  be  prosecuted  by  sei.  fa.  or  informa- 
tion, &c.,  and  that,  too,  in  cases  of  forfeiture. 
This  information  follows  the  express  provisions 
of  the  Act.  We  cannot  sue  a  corporation,  un- 
less by  its  corporate  name.  An  action  against 
the  individuals  would  not  be  an  action  against 
the  Corporation.  The  objection  that  there  is  a 
departure,  would  apply  to  every  proceeding 
by  information  in  England.  There  is  no  dif- 
ference in  the  mode  of  setting  forth  a  usurpa- 
tion, by  pleading,  whether  it  arise  from  the 
provisions  of  a  private  charter,  or  a  public  Act 
of  the  Legislature.  In  every  case  where  the 
information  *was  general,  and  the  de-  [*2O8 
fendant  justified  (and  it  is  so  in  every  English 
case),  the  courts  must  have  sustained  the  pro- 
ceeding on  grounds  which  are  applicable  here. 

The  authorities,  however,  are  abundant  that 
the  defects  of  the  informtion,  if  there  be  any, 
are  cured  by  the  defendant's  pleading  over.  8 
Johns..  110  ;  Cro.  Car.  288  ;  Frith'*  cane,  Cro. 
Eliz.,  68;  12  Mod.,  459,  4fi6,  per  Holt.  Ch.  J. 

True,  the  replication  is  in  general  terms;  but 
it  may  be  added  that  the  rejoinder  admits  all 
that  js  stated  by  it — thus  presenting  the  ques- 
tion, whether  a  disability  to  pay  arising  from 
the  fraud,  mismanagement,  or  neglect  of  the 
corporation,  or  its  agents,  is  a  ground  of  for- 
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feiture.  It  admits  a  case  which  never  could 
arise  from  honest  inability. 
.  It  is  said  the  acts  charged  may  not  be  those 
of  the  whole  Company.  I  will  not  stop  to  in- 
quire what  the  act  of  the  Company  is,  if  it  be 
not  the  act  of  their  agent;  nor  whether  the  Com- 
pany would  be  liable,  as  such,  on  a  note  made 
by  their  agent.  If  the  act  of  the  agent  is  not  to 
be  considered  cause  of  forfeiture,  it  is  difficult 
to  see  how  the  charter  can  be  forfeited,  either 
by  nonuser  or  misuser;  cases  provided  for,  both 
by  common  law  and  by  the  Statute  of  Ib25. 
Where  is  the  case  in  which  the  fraud,  misman- 
agement or  neglect  has  been  the  act  of  all  the 
individuals  of  a  banking  Company  ?  If  this 
be  necessary,  when  shall  we  find  a  case  in  which 
the  charter  can  be  forfeited  ?  Wherever  an 
agent  acts  within  his  powers,  his  is  the  Act  of 
the  Company,  and  may  be  treated  as  such  to  all 
intents  and  purposes;  and  this, whether  it  be  in 
carrying  on  their  business,  or  entirely  desisting. 

The  Company  contend  for  allowing  them 
time  to  lie  by,  in  a  dormant  state.  This,  it  is 
said,  they  have  a  right  to,  under  the  10th  sec- 
tion of  the  Act  of  Incorporation.  ( Vide  sess. 
39,  ch.  167,  sees.  10, 13.)  But  the  13th  section 
contains  the  only  provision  for  nonuser  with 
impunity,  and  this  restrains  the  right  to  Jan. 
1,  1817.  But  what  does  the  10th  section  grant? 
That  the  defendants  may  lie  still  as  long  as 
2O9*]  they  please?  No  such  thing.  *But  if 
they  do  stop  payment,  they  shall  not  issue  paper 
before  resuming  payment,  upon  pain  of  for- 
feiture. The  Legislature  say,  "remain  dor- 
mant as  long  as  you  dare,  without  resuming  pay 
ments,  and  we  leave  the  general  law  to  take  hold 
of  you."  That  law  declares  nonuser  to  be  a 
cause  of  forfeiture.  The  Legislature  add  an- 
other cause  to  the  list  misuser.  Does  it  follow 
that  they  intend  to  sanction  a  misuser  to  an  un- 
limited extent  ? 

The  rejoinder  denies  insolvency,  but  admits 
a  temporary  inability  to  pay  debts.  What  is 
this  but  insolvency  ?  Whenever  one  becomes 
unable  to  pay  his  debts  according  to  the  ordi- 
nary course  of  business,  he  is  insolvent.  Here 
the  defendants  admit,  in  terms,  that  they  were 
totally  insolvent,  for  a  long  time.  If  the  mere 
act  of  making  payment  is  an  answer,  the  de- 
fendants may  defeat  any  proceeding  against 
them  by  information  or  otherwise,  very  easily. 
All  they  have  to  do,  is  to  pay  a  trifle  at  their 
counter  ;  and  plead  it,  either  as  a  general  bar, 
or  puts  darrein  continuance,  according  to  the 
time  of  payment. 

Curia,  per  SAVAGE,  Ch.  J.,  after  stating  the 
pleadings.  The  first  questions  respects  the  suf- 
ficiency of  the  information.  Upon  this,  I  shall 
only  remark  that  the  form  adopted  here,  is  the 
same  which  was  used  in  the  celebrated  case  of 
The  City  of  London,  3  Hargr.  St.  Tr.(  545,  and 
which  was  there  adjudged  sufficient.  A  like 
precedent  is  given  in  Rexv.  Amery,2T.  R.,  515. 

I  am  perfectly  satisfied,  therefore,  with  the 
form  of  the  pleadings;  and  shall  only  examine 
the  question  presented  by  the  demurrer,  on  the 
merits  of  the  case;  that  is,  whether  the  Bank, 
having  become  insolvent  and  unable  to  redeem 
its  paper,  and  having  stopped  business  from 
July  2,  1819,  till  Oct.  1,  1824,  when  it  resumed 
the  redemption  of  its  bills,  has,  thereby,  for- 
feited its  charter. 
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I  have  not  been  able  to  find  any  adjudication 
which  defines  what  nonuser  shall  amount  to  a 
forfeiture.  Nor  is  it  very  important  in  this 
case,  as  it  must  be  decided  upon  the  statute 
granting  the  incorporation. 

*The  10th  section  enacts,  "  that,  if  [*21O 
at  any  time  after  the  passing  of  this  Act,  the 
said  President,  Directors  and  Company  shall 
refuse,  on  demand  being  made  at  their  banking 
house,  during  the  regular  hours  of  doing  busi- 
ness, to  redeem  in  specie.or  other  lawful  money 
of  the  United  States,  their  said  bills,  notes,  or 
other  evidences  of  debt,  issued  by  the  said  Com- 
pany, the  said  President,  Directors  and  Com- 
pany shall,  on  pain  of  forfeiture  of  their  char- 
ter, wholly  discontinue  and  close  their  said 
banking  operations,  either  by  way  of  discount 
or  otherwise,  until  such  time  as  the  said  Presi- 
dent, Directors  and  Company  shall  resume  the 
redemption  of  their  bills,  notes,  or  other  evi- 
dences of  debt,  in  specie  or  other  lawful  money 
of  the  United  States.  And  in  case  the  said  Presi- 
dent, Directors  and  Company  shall,  at  any  time 
hereafter,  offend  against  either  of  the  provis- 
ions of  this  Act,  it  shall  be  the  duty  of  the  At- 
torney-General of  this  State,  by  information  or 
otherwise,  to  prosecute  the  said  Company  for 
such  offense;  and  on  conviction  thereof,  their 
charter  shall  be  deemed  void." 

It  seems  the  Legislature  anticipated  the  in- 
solvency of  this  Bank,  and  provided,  that  while 
insolvent  and  unable  to  pay,  it  should  cease 
doing  business  as  a  Bank,  until  it  should  be 
able  to  redeem  its  paper,  or,  in  other  words, 
become  solvent.  The  Bank  did,  as  the  Legis- 
lature expected,  become  insolvent  and,  accord- 
ing to  its  charter,  stopped  business  until  it  be- 
came solvent  again.  At  the  commencement 
of  this  prosecution,  it  was  solvent,  doing  ordin- 
ary business  and  redeeming  its  bills.  The  Leg- 
islature had  not  then  declared  how  long  the 
Bank  might  suspend  business.  They  have  since 
(sess.  48,  ch.  325,  sec.  6,  Apr.  21,  1825)  limited 
that  indulgence  to  one  year ;  but  that  Act  can 
have  no  effect  in  deciding  this  case. 

It  seems  to  me  that  under  the  Acts  in  force 
when  this  information  was  filed,  it  is  a  suffi- 
cient answer  to  say  that  the  Bank  is  now  doing 
business  and  redeeming  its  bills  :  that  it  had 
a  right,  recognized  by  its  charter,  to  suspend 
business,  to  become  insolvent,  or  unable  to  pay; 
and  that  *if  proceedings  were  not  insti-  [*2 1 1 
tuted  against  it  till  it  became  solvent,  the  right 
to  prosecute  for  a  forfeiture  had  ceased. 

Had  the  insolvency  continued  till  the  prose- 
cution was  commenced,  the  forfeiture  would 
have  been  irremediable;  but  the  defendants, 
having  resumed  the  redemption  of  their  bills, 
and  thereby  shown  their  solvency;  and  having, 
in  the  meantime,  complied  with  their  charter, 
by  discontinuing  banking  operations,  it  is  now 
too  late  to  complain  of  an  insolvency  which  no 
longer  exists. 

The  defendants  are  entitled  to  judgment  on 
the  demurrer. 

Judgment  for  the  defendants. 

N.  B.  WOODWORTH,  J.,  did  not  give  any 
opinion  as  to  the  effect  of  filing  an  information 
before  the  resumption  of  payment.  And  see  the 
next  case,  where  he  delivers  an  opinion  upon 
a  similar  replication,  but  does  not  recognize 
the  doctrine  that  filing  an  information  would 
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take  awuy  the  right  of  the  Bank  to  resume  pay- 
ment. He  there  says,  there  must  be  something 
more  than  mere  insolvency;  that  there  must  be 
a  total  nonuser  to  work  a  forfeiture.  And  he 
repeats  and  enforces  the  same  proposition  in 
the  next  case,  People  v.  Bank  of  Hudson. 

Cited  in— 4  Wend.,  282 :  9  Wend.,  377  ;  15  Wend.. 
126;  21  Wend.,  249  ;  23  Wend.,  235,  258,  569,  573;  103 
111.,  511 ;  12  Mich.,  538  ;  30  Am.  Dec.,  35,36. 


THE  PEOPLE  OF  THE  STATE  OF  NEW 
YORK 

v. 

THE  PRESIDENT,  DIRECTORS  AND 
COMPANY  OF  THE  BANK  OF  WASH- 
INGTON AND  WARREN. 

Quo  Warranto — Insolvency  and  Refusal  to  Pay 
Bills,  Not  Sufficient  Ground  for  Information 
Under  Act  of  April  7,  1817 — Total  Non-user 
Necessary — Pleading. 

Insolvency  and  refusal  to  pay  bills,  &c.,  in  specie 
or  other  lawful  money,  on  demand,  &c.,  are  not,  of 
themselves,  within  the  Act,  sess.  40,  ch.  185,  incorpo- 
rating The  President,  Directors  and  Company  of  the 
Washington  and  Warren  Bank,  a  ground  for  an  in- 
formation in  nature  of  a  qruo  warranto,  or  other  pro- 
ceeding, to  oust  them  of  their  corporate  rights. 

To  work  such  forfeiture,  there  must  be  a  total 
nonuser.  Per  Woodworth,  J. 

The  Statute,  sess.  48,  ch.  325,  sec.  6,  passed  Apr,  21, 
1825,  is  prospective  in  its  operation  as  to  the  causes 
of  forfeiture,  but  not  exclusively  so  as  to  the  rem- 
edy. 

Citations-Act,  April  21,  1825 ;  Act,  April  7,  1817, 
sess.  40,  ch.  185 ;  5  Cow.,  161 ;  19  Johns.,  456;  4  Mod., 
58;  12  Mod.,  19;  4  Com.  Dig.,  272,  Franchises,  G,  3. 

ON  information  in  the  nature  of  a  quo  war- 
ranto. The  pleadings  were  nearly  the  same 
in  tliis  as  in  the  preceding  case  of  People  v. 
Bank  of  Niagara,  ante,  196.  The  information 
was  filed  in  both  cases  at  the  same  time,  and 
the  difference  in  the  pleadings  will  appear  by 
a  summary  of  them  given  in  the  opinion  of  the 
court. 

212*]  *Mr.  Talcott,  Atty-Gen.,  in  support 
of  the  demurrer,  made  the  same  points  as  in 
People  v.  Bank  of  Niagara,  and  also  insisted  on 
the  special  causes  of  demurrer  mentioned  by 
the  court.  He  cited  5  Mass.,  230;  12  Mod.,  19; 
19  Johns.,  456;  4  Mod.,  58;  2  Show.,  278,  279; 
Skinn.,  310;  Com.  Dig.,  Franchises,  G,  3;  Laws 
N.  Y.,  sess.  40,ch.  185,sec.  5;  4. Johns. ,457,  460; 
1  Phil.  Ev.,  163,  and  cases  there  cited  in  the 
note*,  ed.  of  1820;  6  T.  It.,  265;  2  Saund.,  291 
a,  and  2  Kyd,  Corp.,  497. 

\fesnrn.  B.  F.  Butler  and  A.  Spencer,  contra, 
cited  19  Johns.,  349;  Laws  N.  Y..  sess.  40,  ch. 
ia5.  sec.  10  ;  1  Hopk.  Ch.,  354,  360;  5  Johns. 
Ch.,  866;  19  Johns.,  456,  474;  20  Johns.,  404  ; 
1  Chit.  PI.,  586. 

One  question  made  by  the  defendants,  in  ad- 
dition to  those  which  were  raised  in  People  v. 
Bank  of  Niagara,  was,  whether  the  remedy 
should  not  have  been  by  a  net.  fa.  instead  of  an 
information  in  the  nature  of  a  quo  wurranto. 

NOTE.  —  Quo  warranto  ayainst  coronation  — 
Ayainxt  \unirptr  nf  n  p\Mic  offlce. 

An  information,  in  the  nature  of  n  quo  warranto, 
lies  iiiini'ixt  n  corporation  for  usurping  a  public  fran- 
chise. See  People  v.  I'ticti  Ins.  Co.,  15  . Johns. ,. '158, 
nntf  :  People  v.  Til)t>ot*,  4  Cow.,  a*>8,  IW4.  note«. 

AyainKt  wnirper  of  a  pultlic  office.  See  People  v. 
V'un  Slyck,  4  Cow.,  21)7,  iu>tc. 
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Curia,  per  WOODWORTH,  J.  This  is  an  in- 
formation filed  by  the  Atty-Gen.,  alleging  that 
the  President,  Directors  and  Company  of  the 
Bank  of  Washington  and  Warren,  withoutany 
warrant,  grant  or  charter,  have,  for  more  than 
six  months,  used,  and  still  do  use,  certain  lib- 
erties, privileges  and  franchises,  in  the  infor- 
mation set  forth  ;  and  praying  that  process 
may  be  had  against  them,  to  answer  by  what 
warrant  they  claim  to  use  and  enjoy  these  priv- 
ileges, &c. 

The  defendants  plead,  that  Apr.  7,  1817,  by 
an  Act  of  the  Legislature,  they  were  consti- 
tuted a  body  politic,  by  the  title  mentioned  in 
the  information,  to  continue  until  Jan.  1,  1832;. 
that  by  the  provisions  of  the  Act,  they  con- 
tinue to  be  a  body  politic  and  corporate,  and 
are  entitled  to  use  all  the  rights,  privileges  and 
franchises  allowed  to  them  by  the  Act;  by  vir- 
tue of  which,  for  all  the  time  in  the  informa- 
tion mentioned,  they  have  used,  and  still  do 
use,  the  liberties,  privileges  and  franchises  of 
being  proprietors  of  a  bank,  for  the  purpose  of 
issuing  *notes,receiving  deposits,  mak-  [*2 13 
ing  discounts  and  transacting  other  business 
which  incorporated  banks  may  lawfully  trans- 
act, by  virtue  of  their  respective  Acts  of  In- 
corporation ;  and  also  of  actually  issuing  notes, 
receiving  deposits,  making  discounts  and  car- 
rying on  banking  operations  and  other  mon- 
eyed transactions,  which  are  usually  performed 
by  incorporated  banks  ;  and  claim  the  right 
conferred  on  them  by  the  Act  to  have  and  use 
all  these  privileges,&c. ;  concluding  with  a  trav- 
erse. 

The  plaintiffs  replied,  by  separate  replica- 
tions, several  distinct  matteVs. 

First,  that  the  defendants  did  willfully  and 
negligently  so  transact  the  affairs  of  the  Cor- 
poration, that  Jan.  1,  1818,  the  total  amount 
of  debts  due  by  the  Corporation, over  and  above 
the  specie  deposited  in  the  Bank,  did  exceed 
three  times  the  sum  of  the  capital  stock  sub- 
scribed and  actually  paid  in. 

Secondly,  that  the  defendants  refused, on  de- 
mand, to  redeem  in  specie,  or  other  lawful 
money,  the  "bills,  notes  and  evidences  of  debt  is- 
sued by  them;  and  that  they  did  not  wholly  dis- 
continue and  close  their  ban  king  operations,  un- 
til such  time  as  they  resumed  the  redemption  of 
their  bills,  notes  and  other  evidences  of  debt ; 
and  before  they  resumed  the  redemption  of 
them,  they  received  deposits,  discounted  notes, 
and  issued  promissory  notes. 

On  these  replications,  issues  are  joined  to  the 
country. 

Thirdly,  the  plaintiffs  reply,  that  after  the 
defendants  had  entered  on  the  business  of 
banking,  to  wit  :  May,  2,  1818,  large  amounts 
of  their  bills,  notes  and  other  evidences  of 
debt,  had  been  put.  and  then  were  in  circula- 
tion; and  while  so  in  circulation, by  the  fraud, 
neglect  or  mismanagement  of  the  defendants, 
or  of  some  or  all  of  their  officers  or  agents, 
they  became  wholly  insolvent,  and  unable  to 
redeem  their  bills  'in  specie  or  other  lawful 
monev:  and  on  that  day  discontinued  and  closed 
their  banking  operations  ;  and  from  that  time, 
|  until  July  1,  1824,  neglected  to  resume  their 
:  business,  by  way  of  discount  or  otherwise. 

*The  defendants  rejoin,  admitting  [*2 14 
\  their  inability  to  redeem  their  notes  in  cin-nla- 
I  tion,  and  that  they  discontinued  and  closed 
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their  banking  operations,  as  alleged  in  the  last 
replication  ;  and  they  then  plead  that  they  did 
not,  by  the  fraud,  neglect  or  mismanagement 
of  the  defendants,  or  of  some,  or  all,  or  any  of 
their  officers  or  agents,  become  wholly  insolv- 
ent, or  unable  to  redeem  their  bills,  &c.,  in  cir- 
culation, in  specie  or  other  lawful  money. 

To  this  rejoinder  the  plaintiffs  demur,  and 
assign  for  cause : 

1.  That  it  attempts  to  put  in  issue  an  imma- 
material  question,  to  wit :   whether  they  be- 
came insolvent  by  reason  of  the  fraud,  &c.,  set 
forth  ;  whereas,  it  is  immaterial  whether  the 
insolvency  was  occasioned  by  fraud  or  not. 

2.  Because  the  rejoinder  is  a  negative  preg- 
nant— as  by  averring  that  the  insolvency  was 
not  by  reason  of  such  fraud,  &c.,  it  admits  they 
did  become  insolvent,  and  unable  to  redeem, 
for  some  other  reason. 

The  defendants  join  in  demurrer. 

It  was  stated  on  the  argument,  by  the  de- 
fendants' counsel,  that  no  objection  would  be 
taken  to  the  form  of  the  information. 

If  the  replication  is  good,  independent  of  the 
causes  which  it  assigns  for  the  insolvency,  the 
rejoinder  is  then  bad,  for  the  reasons  given  by 
the  special  causes  of  demurrer.  If  the  allega- 
tion that  the  insolvency  was  occasioned  by 
fraud,  &c.,  is  immaterial,  the  averment  of  the 
existence  of  such  insolvency,  and  not  the  cause 
thereof,  was  what  the  defendants  were  bound 
to  answer  ;  and  on  this  ground  the  rejoinder  is 
bad.  If,  however,  it  was  material  to  allege  in 
the  replication,  that  the  insolvency  was  pro- 
duced by  fraud.  &c.,  then  the  rejoinder  is  good; 
for  it  negatives  material  facts,  to  wit :  the 
causes  of  insolvency  ;  and  on  this  ground  can- 
not be  considered  a  negative  pregnant, although 
it  implies  that  the  insolvency  was  owing  to 
other  causes. 

The  material  question  is,  whether  the  repli- 
cation be  good  in  substance. 

The  Act  to  Prevent  Fraudulent  Bankrupt- 
cies, passed  Apr.  21,  1825,  is  prospective  in  its 
215*]  operation.  Its  effect,  *in  this  case,  is 
on  the  form  of  the  remedy  merely.  The  grounds 
of  forfeiture  contained  in  the  Act  apply  to 
cases  thereafter  to  arise. 

The  facts  stated  by  the  replication  are  not  a 
cause  of  forfeiture  in  the  Act  of  Apr.  7,  1817, 
by  which  the  defendants  were  incorporated. 
(  Vide  sess.  40,  cb.  185.)  The  10th  section  de 
clares,  that  on  refusal  to  redeem  in  specie,  the 
defendants  should,  on  pain  of  forfeiture,  dis- 
continue and  close  their  banking  operations, 
until  such  time  as  they  should  resume  the  re- 
demption of  their  bills.  It  further  allows  10 
per  cent,  damages  on  all  notes,  which  shall  have 
been  demanded  and  not  paid.  It  has  been  ad- 
judged that  the  damages  thus  given  are  exclu- 
sive of  legal  interest.  Wendell  v.  Bank,  5  Cow. , 
161. 

It  will  be  seen,  by  this  specification,  that  the 
time  for  resuming  operations  is  not  limited  in 
terms,  nor  was  it  intended  to  be.  I  think  it 
manifest  the  Legislature  did  not  intend  that  the 
refusal  to  pay  on  demand  should  be  a  ground 
of  forfeiture,  whatever  may  have  been  the 
cuuse  of  refusal ;  but  on  the  contrary,  they  in- 
tended that  the  business  of  the  Bank  might  be 
again  commenced  at  an  indefinite  period,  when- 
ever the  defendants  should  resume  the  pay- 
ment of  their  bills.  If  this  be  the  construction. 
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of  which  I  have  no  doubt,  it  follows,  that 
whether  the  suspension  was  six  months  or  six 
years,  there  was  no  cause  of  forfeiture.  It  was 
considered  that  10  per  cent,  damages,  beyond 
legal  interest,  would  be  a  sufficient  impulse  to 
resume  business  at  an  early  day,  without  spec- 
ifying, as  in  the  Act  of  Apr.  21,  1825,  that  in- 
solvency, neglect  to  redeem,  or  suspension  of 
business  for  one  year,  should  be  deemed  and 
adjudged  a  surrender  of  their  rights.  It  seems 
to  me,  then,  that  the  facts  admitted  by  these 
pleadings,  to  wit :  an  insolvency  at  a  particu- 
lar time,  a  suspension  of  business  from  {hat  to 
another  period,  and  then  the  resumption  of 
banking  operations,  present  a  case  contemplat- 
ed by  the  Act,  and  by  it  protected  against  for- 
feiture. 

It  does  not  become  necessary,  in  the  view  I 
have  taken,  to  consider  whether  the  facts  here 
presented  would  have  *been  sufficient  [*21O 
cause  for  dissolving  the  Corporation,  had  the 
10th  section  in  the  Act  of  Incorporation  been 
omitted.  I  entirely  subscribe  to  the  doctrine 
in  Slee  v.  Bloom,  19  Johns.,  456.  Suffering  an 
act  to  be  done  which  destroys  the  end  and  object 
for  which  a  corporation  is  instituted,  must  be 
regarded  as  equivalent  to  a  direct  surrender. 
It  cannot  then  answer  the  end  of  its  institution, 
and  is  thereby  dissolved.  (4  Mod.,  58 ;  12  Mod., 
19  ;  4  Com.  Dig.,  272,  Franchises,  G,  3.)  In 
Slee  v.  Bloo'm  considerable  stress  is  laid  on  the 
fact  that  it  was  not  pretended  the  Corporation 
hoped  or  expected  to  resume  its  functions.  In 
this  case,  the  operations  of  the  Bank  were  dis- 
continued for  a  time,  and  again  commenced, 
before  the  filing  of  the  information.  Insolvency 
is  admitted  on  May  2,  1818,  but  it  nowhere 
appears  how  long  it  continued.  It  does  not 
necessarily  follow  that  the  insolvency  con- 
tinued six  years,  or  even  one  year.  Much  would 
depend  on  the  ability  of  the  debtors  to  the 
Bank.  They  might,  on  a  particular  day,  be 
unable  to  take  up  their  paper,  or  even  be  whol- 
ly insolvent ;  and  yet,  within  six  months  or  a 
year  thereafter  retrieve  their  circumstances 
and  meet  their  engagement  at  the  Bank.  Such 
an  occurrence  might  restore  the  Bank  to  solv- 
ency. I  cannot,  therefore,  assent  to  the  propo- 
sition that  insolvency  merely,  at  a  particular 
time,  however  produced,  is  good  cause  for  dis- 
solving the  Corporation.  Its  continuance  must 
be  such  as  to  afford  substantial  ground  to  con- 
sider the  object  for  which  the  institution  was 
created,  as  defeated. 

Waiving,  however,  the  question,  how  long 
the  insolvency  must  have  continued  to  work  a 
dissolution,  the  answer  here  is,  that  its  contin- 
uance is  not  alleged.  The  refusal  to  pay,  un- 
less arising  from  continued  insolvency,  is,  in 
my  apprehension,  no  ground  of  forfeiture.  The 
remedy  of  the  creditors  would  seem  to  be  by 
action.  As  to  suspending  operations, that  may, 
in  some  cases,  be  a  prudent  and  justifiable 
measure,  and  consistent  with  the  ultimate  solv- 
ency of  the  Bank.  There  must  be  a  total  non- 
user,  to  be  a  ground  of  forfeiture.  For  aught 
that  appears,  *this  Corporation  may  [*217 
have  continued  to  sue  for  debts  and  elect  their 
officers. 

Whether  an  information  is  the  proper  reme- 
dy, it  is  unnecessary  to  inquire,  the  Court  be- 
ing of  opinion  that  no  cause  of  forfeiture  ap- 
pears on  these  pleadings,  and,  consequently, 
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that  the  defendants  are  entitled  to  judgment 
•on  the  demurrer,  for  that  cause. 

Judgment  for  the  defendants. 

Cited  in— 6  Cow.,  219 ;  21  Wend.,  249 ;  23  Wend.,  237. 


THE  PEOPLE  OF  THE  STATE  OF  NEW 
YORK 

v. 

THE  PRESIDENT,  DIRECTORS  AND 
COMPANY  OF  THE  BANK  OF  HUD- 
SON. 

•Quo  Warranto  Against  Corporation  for  Forfeit- 
ure of  Franchises — May  be  Against  Company 
in  Corporate  Names — Judgment  is  One  of  Seiz- 
ure— Franchises  Forfeited  by  Misuser  or  Non- 
user  Pleading. 

An  information,  in  nature  of  a  quo  warranto 
against  an  incorporated  company,  seeking:  to  de- 
prive it  of  its  franchises,  on  the  ground  of  forfeit- 
ure by  nonuser,  &c.,  may  be  against  the  Company 
in  its  corporate  name. 

The  judgment  is  a  judgment  of  seizure. 

Corporate  rights  may  be  forfeited  by  nonuser  or 
tnisuser. 

Suffering  an  act  to  be  done  which  destroys  the  end 
and  object  for  which  a  corporation  was  instituted, 
is  equivalent  to  a  surrender  of  its  corporate  rights. 

As  where  an  incorporated  bank  becomes  insolv- 
ent, and  assigns  so  much  of  its  property  to  trustees 
for  the  purpose  of  paying  its  debts,  as  to  prevent  its 
resumption  of  banking  business. 

And  the  Attorney-General  may,  on  an  informa- 
tion in  nature  of  a  quo  warranto,  reply  such  assign- 
ment in  general  terms,  without  saying,  in  particu- 
lar, how  much  was  assigned,  or  its  value ;  or  how 
much  or  what  value  was  necessary  to  disable  the 
Bank  from  resuming  its  operations. 

Citations— Act,  March  25, 1808 ;  5  Cow.,  161 ;  9  Cr., 
51 ;  19  Johns.,  456. 

ON  information  in  nature  of  a  quo  warranto. 
The  information  was  filed  at  the  same  time, 
and  was  in  the  same  words,  mutatis  mutandis, 
as  those  in  the  two  preceding  cases  of  People  v. 
Bank  of  Niagara,  and  Same  v.  Bank  of  W.  & 
W.,  ante,  196,  211.  The  particulars,  in  which 
the  subsequent  pleadings  differ,  will  be  found 
stated  in  the  opinion  of  the  court,  where  a  sum- 
mary of  all  the  pleadings  is  given,  sufficiently 
full  to  render  any  statement  of  them  here  un- 
necessary. 

It  will  be  there  seen  that  the  defendants  de- 
murred specially  to  one  of  the  replications  in- 
terposed by  the  Attorney-General. 

The  plaintiffs  joined  in  demurrer. 

Mr.  C.  Bushnell,  in  support  of  the  demurrer. 

Mr.  Talcott,  Atty-Gen.,  contra. 

218*]  *Curia,  per  WOODWOUTH,  J.  This 
is  an  information  in  nature  of  a  quo  warranto. 
The  defendants  plead,  that  by  an  Act  passed 
Mar.  25,  1808,  they  were  incorporated  as  a 
Bank  ;  which  Act  was  subsequently  continued 
in  force  until  the  first  Tuesday  of  June,  1832  ; 
that  by  virtue  of  these  Acts,  they  are  a  body 
corporate,  and  entitled  to  do  all  lawful  acts  al- 
lowed by  the  Statutes  of  Incorporation  ;  con- 
cluding with  a  traverse  of  the  usurpation  al- 
leged in  the  information. 

NOTE.  —  Quo  warranto  nyainxt  corporation  — 
.  I  !/.ii /;.»•/  twurper  of  a  i>ul>llc  office. 

An  Information,  in  the  nature  of  a  quo  warmnto, 
lie*  iii/ni nxt  a  corporation  for  usurping  a  public  fran- 
chise. See  People  v.  Utiea  Ins.  Co.,  15  Johns..  35H, 
note  ;  People  v.  Tibbets,  4  Cow.,  358,  3H4,  nottx. 

Againut  usurper  of  a  public  office.  See  People  v. 
Van  Slyck,  4  Cow.,  297,  note. 
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The  plaintiffs  reply,  that  Aug.  1,  1819,  the 
debts  of  the  Corporation,  over  and  above  the 
specie  then  actually  deposited,  exceeded  three 
times  the  sum  of  the  capital  stock  subscribed. 
On  this  the  defendants  have  taken  issue  to  the 
country. 

The  plaintiffs  reply,  secondly,  that  Aug.  21, 
1819,  large  amounts  of  bills,  notes  and  evi- 
dences of  debt  of  the  defendants,  had  been  put 
in  circulation.  And  on  the  day  last  men- 
tioned, the  defendants,  by  the  fraud,  neglect 
or  mismanagement  of  them,  or  some,  or  all  of 
their  officers  or  agents,  become  wholly  insolv- 
ent, and  unable  to  redeem  their  bills,  &c.  ; 
whereupon  the  defendants  discontinued  their 
banking  operations,  either  by  way  of  discount 
or  otherwise  :  and  on  the  day  and  year  last 
aforesaid,  assigned  and  transferred  so  much  of 
their  property  to  trustees,  in  trust  for  the  pay- 
ment of  their  debts,  as  to  render  themselves 
incapable  of  continuing  their  banking  opera- 
tions, according  to  the  intent  of  the  Statutes  of 
Incorporation. 

To  this  replication,  the  defendants  have  de- 
murred, and  assign  several  special  causes  of 
demurrer. 

It  is  objected,  in  the  first  place,  that  the  in- 
formation being  against  the  defendants  by  their 
corporate  name,  is  bad.  To  this  it  may  be  an- 
swered, the  information  is  merely  descriptive. 
It  is  not  an  affirmation  that  the  defendants  are 
a  Corporation  ;  but  that,  by  the  name  of  The 
President,  Directors  and  Company  of  the  Bank 
of  Hudson,  or  using  that  name,  they  have  done 
the  acts  in  the  information  alleged.  And  it 
then  calls  on  them  to  answer,  by  what  author- 
ity. Besides,  the  statute  authorizes  proceed- 
ings against  the  Corporation.  The  judgment 
*must  be  against  the  corporate  name.  [*2 19 
A  corporation,  created  by  the  Legislature,  may 
lose  its  franchises  by  a  misuser  or  a  nonuser  of 
them.  They  may  be  resumed  by  the  govern- 
ment under  a  judgment  upon  a  quo  warranto, 
to  ascertain  and  enforce  the  forfeiture.  (9  Cr., 
51.)  The  judgment  to  be  given  is  a  judgment 
of  seizure,  which  produces  a  dissolution  of  the 
corporation. 

I  perceive  no  substantial  difficulties  in  the 
plaintiffs'  way  as  to  form.  The  material  ques- 
tion is,  whether  the  replication  is  good  in  sub- 
stance For  the  reasons  given  in  Peoplev.  Bank 
of  W.  &  W.  I  am  of  opinion  that  the  mere 
fact  of  insolvency  at  a  particular  time,  how- 
ever produced,  is  insufficient.  For  aught  that 
appears,  if  the  pleadings  go  no  further,  the 
Bank  may  have  subsequently  become  solvent. 
It  ought  to  appear  affirmatively  that  the  insolv- 
ency continued  ;  or  if  it  did  not  continue,  then 
that  the  defendants  subsequently  became  solv- 
ent, and  notwithstanding,  ceased  to  exercise 
the  franchises  granted.  So,  also,  with  respect 
to  the  fact  that  the  defendants  ceased  to  exer- 
cise banking  operations,  for  the  time  in  the 
replication  stated.  Enough  is  not  shown,  in 
the  statement  of  that  fact,  to  warrant  a  judg- 
ment that  the  Corporation  is  dissolved.  We 
cannot  say  that  the  discontinuance  was  not 
justifiable.  It  may  have  been  a  prudent  and 
necessary  measure  The  Bank,  subsequently 
to  Aug.,  1819,  may  have  become  solvent.  The 
state  of  the  funds  may  have  been  so  disposed 
as  to  be  incapable  of  being  realized,  and  not 
to  have  permitted  the  defendants  with  safety 
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to  resume  their  business.  If,  indeed,  the  sus- 
pension was  the  consequence  of  continued  in- 
solvency; or,  afterwards,  on  becoming  solvent, 
if  the  defendants  had  still  continued  to  suspend 
banking  operations,  I  apprehend  the  right  to 
dissolve  the  Corporation  would  be  established. 

There  is,  however,  another  fact  alleged, 
which,  if  well  pleaded,  will  sustain  the  prose- 
cution. It  is  this  :  that  the  defendants  assigned 
and  transferred  so  much  of  their  property  to 
trustees  as  to  render  themselves  incapable  of 
2 2O*]  continuing  *their  banking  operations. 
This  fact,  if  conceded,  presents  a  case  falling 
within  the  general  principle  laid  down  in  Slee 
v.  Bloom,  19  Johns.,  456  ;  that  the  suffering  an 
act  to  be  done,  which  destroys  the  end  and 
object  for  which  the  Corporation  was  insti- 
tuted, must  be  regarded  as  equivalent  to  a  di- 
rect surrender. 

But  it  is  contended  that  this  part  of  the  re- 
plication presents  a  question  of  law,  as  to  how 
much  property  must  be  assigned  in  order  to 
incapacitate  the  defendants  from  continuing 
their  banking  business  ;  and  upon  this  the  jury 
would  have  to  pass,  if  issue  were  taken  on  the 
allegation  thus  stated. 

The  answer  to  the  objection  seems  to  be  that 
the  plaintiffs  are  not  presumed  to  know  the 
exact  amount  of  property  assigned.  It  is  a  fact 
resting  in  the  knowledge  of  the  defendants.  It 
was  competent  for  them  to  rejoin  that  no  as- 
signment was  made,  or  that  the  assignment  did 
not  exceed  a  certain  specified  amount,  upon 
which  issue  might  be  taken. 

We  are  of  opinion  that  the  plaintiffs  are  en- 
titled to  judgment  on  the  demurrer,  with  leave 
to  the  defendants  to  withdraw  the  demurrer 
and  rejoin. 

Judgment  accordingly. 

Cited  in— 9  Wend.,  377 ;  21  Wend.,  249 ;  23  Wend., 
237;  12  Hun,  266;  20  Barb.,  526;  103  Mass.,  140;  12 
Mich.,  395 ;  23  O.,  127 ;  41  Am.  Dec.,  119  (5  Ark.,  595). 
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*DAKIN 

v. 
HUDSON,  Sheriff  of  COLUMBIA. 


Pleading — Declaration  in  Debt  for  an  Escape — 
Material  Averments — Facts  to  show  Jurisdic- 
tion of  Inferior  Courts — Repugnancy  between 
Counts — Defects  in  Proceedings,  no  Excuse  to 
Slwrifffor  Escape. 

Form  of  declaration  in  debt,  against  the  sheriff 
for  suffering1  an  escape  from  execution  on  a  surro- 
gate's decree  for  distribution. 

Such  a  declaration  must  aver  that  the  surrogate's 
court,  which  made  the  decree,  granted  the  admin- 
istration. 

For  otherwise,  it  has  no  jurisdiction  to  decree  dis- 
tribution. 

In  pleading  a  proceeding  of  an  inferior  jurisdic- 
tion, the  facts  necessary  to  give  it  jurisdiction,  must 
be  set  forth,  and  then  the  pleader  may  say  taliter 
processum  fuit. 

The  surrogate's  court  is  a  creature  of  the  statute ; 
and  in  pleading  its  decree,  it  must  be  shown,  affirm- 
atively, that  the  facts  upon  which  it  acted  gave 
jurisdiction  of  the  subject-matter  and  the  persons. 

In  a  declaration  against  the  sheriff,  for  suffering' 
an  escape  from  execution,  it  is  not  g-ood  cause  of 
demurrer,  that  the  judgment  appears  to  be  against 
A.  and  his  wife,  and  the  execution  against  A.  only ; 
nor  that  the  execution  appears  to  have  been  in- 
dorsed with  a  direction  to  receive  interest  when  no 
interest  runs  on  the  judgment ;  nor  that  the  judg- 
ment and  execution  appears  to  be  in  favor  of  D. 
and  others,  without  say  ing  what  others. 
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Any  or  all  of  these  defe«t8  in  the  proceedings,  are 
no  excuse  to  the  sheriff  who  suffers  the  escape. 

Such  a  declaration  must  describe  the  record  and 
proceedings  correctly ;  and  if,  when  produced  on 
the  trial,  they  do  not  correspond,  the  objection  may 
then  be  made  on  the  ground  of  variance. 

Such  a  declaration,  set  out  in  the  first  count  a 
surrogate's  decree,  execution  to  the  sheriff,  and  a 
voluntary  escape.  The  second  count  set  out  a  sim- 
ilar decree,  execution,  &c.,  and  an  involuntary  es- 
cape. In  setting'  out  the  decree,  this  second  count, 
said  a  certain  other  judgment  or  decree,  but  then 
dropped  the  word  "other,"  and  referred  to  the  judg- 
ment, &c.,  by  the  word  "said-"  It  set  forth  the  ex- 
ecution as  issued  on  the  last  mentioned  judgment, 
&c.;  but  afterwards  referred  to  this  execution  by 
the  word  "said,"  on  general  demurrer  to  the  whole 
declaration,  held  well,  and  that  there  was  no  repug- 
nancy between  the  two  counts. 

Citations— Act,  1  R.  L.,  448,  sec.  11,  12 ;  4  Johns. 
Ch.,  410,  411. 

ON  demurrer  to  the  declaration.  The  first 
count  was  in  debt  for  $200.  "For  that 
whereas,  by  a  certain  final  judgment  or  decree,, 
made  before  Abraham  A.  Van  Buren,  Esq., 
Surrogate  of  the  County  of  Columbia  afore- 
said, in  a  certain  matter  depending  before  said 
Abraham  A.  Van  Buren,  Surrogate  of  the  coun- 
ty aforesaid,  wherein  Anson  Dakinand  others, 
heirs  at  law  of  Joshua  Dakin,  deceased,  were 
plaintiffs,  and  Abner  Bristol  and  Lydia  Bristol, 
his  wife,  administrator  and  administratrix  of 
the  estate  of  the  said  Joshua  Dakin,  deceased, 
were  defendants,  concerning  the  administra- 
tion and  distribution  of  the  estate  of  the  said 
Joshua  Dakin,  deceased,  it  was,  among  other 
things,  heretofore,  to  wit :  on  the  9th  of  No- 
vember, A.  D.  1823,  in  due  form  of  law,  or- 
dered, adjudged  and  decreed  by  the  said  sur- 
rogate, that  the  said  Abner  Bristol  and  Lydia 
Bristol,  his  wife,  administrator  and  administra- 
trix as  aforesaid,  pay  to  the  said  Anson  Dakin, 
the  sum  of  $78.64,  as  by  the  said  decree  re- 
maining  as  of  *record  in  the  office  of  [*222 
the  said  surrogate,  doth  and  may  more  fully 
appear.  And  whereas  the  said  Abner  and 
Lydia,  having  neglected  and  refused  to  per- 
form the  said  order  and  decree,  and  to  pay  the- 
sum  thereby  adjudged  to  the  said  plaintiff,  and 
the  said  judgment,  order  and  decree  remain- 
ing in  full  force,  not  annulled  or  reversed  in- 
any  way,  the  said  plaintiff,  for  having  execu- 
tion of  the  said  order,  judgment  and  decree, 
afterwards,  to  wit :  on  the  8th  day  of  November, 
A.  D.  1824,  sued  and  prosecuted  out  of  the 
said  court  of  the  said  surrogate,  before  the  said 
surrogate,  according  to  the  form  of  the  statute 
in  such  case  made  and  provided,  a  certain  proc- 
ess or  execution  upon  the  said  judgment  and 
decree,  against  the  said  Abner  Bristol,  directed 
to  the  Sheriff  of  the  County  of  Columbia,  by 
which  said  writ  or  process,  the  said  sheriff  was 
commanded  to  take  the  said  Abner  Bristol,  if 
he  should  be  found  in  his  bailiwick,  aad  him 
safely  imprison,  until  he  should  perform  the 
said  sentence  and  decree,  or  until  he  should  be 
delivered  by  clue  course  of  law.  Which  said 
writ,  afterwards,  and  before  the  delivery  to  the 
said  Sheriff  of  the  County  of  Columbia"  afore- 
said, to  be  executed  as  hereinafter  mentioned, 
was  duly  indorsed,  with  a  direction  to  the  said 
sheriff,  requiring  him  to  receive  $78.64,  and 
interest,  from  the  9th  of  November,  1823,  and 
$2.13,  surrogate's  fees  of  the  said  attachment 
or  process,  besides  sheriff's  fees,  and  which 
said  writ  or  process,  so  indorsed  as  aforesaid, 
afterwards,  to  wit :  on  the  10th  day  of  Novem- 
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ber,  1824,  to  wit :  at  Hudson,  in  the  county 
aforesaid,  was  delivered  to  the  said  Samuel  E. 
Hudson,  who  then  was,  and  still  is,  sheriff  of 
the  County  of  Columbia,  aforesaid,  to  be 
executed  in  due  form  of  law.  By  virtue  of 
which  said  writ  or  process,  and  of  the  said 
indorsement  so  made  thereon  as  aforesaid, 
the  said  Samuel  E.  Hudson,  so  being  Sheriff 
of  the  County  of  Columbia,  aforesaid,  after- 
wards, to  wit :  on  the  18th  day  of  Decem- 
ber, A.  D.  1824,  and  within  the  bailiwick  of 
the  said  Sheriff  of  the  County  of  Columbia, 
aforesaid,  to  wit :  at  Hillsdale,  in  the  said 
county,  took  and  arrested  the  said  Abner  Bris- 
223*]  tol,  by  his  body,  *and  then  and  there, 
by  virtue  of  the  said  process,  and  of  the  said 
indorsement  so  made  thereon,  as  aforesaid,  had 
and  detained  him  in  his  custody  for  the  said 
sum  of  $78.64,  and  interest  from  the  9th  of 
Nov.,  1823,  and  $2.13,  surrogate's  fees  of  the 
said  attachment  or  process,  besides  sheriff's 
fees,  so  indorsed  on  the  said  writ  or  process, 
as  aforesaid,  and  kept  and  detained  him  in  his 
custody,  from  thence,  until  the  said  defendant, 
so  being  Sheriff  of  the  County  of  Columbia,  as 
aforesaid,  afterwards,  to  wit :  on  the  said  18th 
day  of  December,  A.  D.  1824,  at  the  City  of 
Hudson,  in  the  county  aforesaid,  without  the 
leave  or  license,  and  against  the  will  of  the 
said  plaintiff,  voluntarily  suffered  and  permit- 
ted the  said  Abner  Bristol  to  escape  and  go  at 
large.  And  the  said  Abner  Bristol  did  then 
and  there  escape  and  go  at  large,  wheresoever 
he  would,  out  of  the  custody  of  him,  the  said 
defendant ;  he,  the  said  defendant,  so  then 
being  Sheriff  of  the  County  of  Columbia,  afore- 
said ;  and  the  said  sum  of  $78.64,  with  interest 
from  the  9th  of  November,  1823,  and  the  said 
sum  of  $2.13,  surrogate's  fees  of  the  said  proc- 
ess, so  indorsed  on  the  said  writ  or  process  as 
aforesaid,  being  then  and  still  wholly  unpaid 
and  unsatisfied  to  the  said  plaintiff,  to  wit  :  at 
Hillsdale,  in  the  County  of  Columbia,  afore- 
said, whereby,"  &c. 

The  second  count  was  substantially  the  same, 
except  that  it  was  for  an  involuntary  escape. 
It  set  forth  a  certain  judgment  or  decree,  &c., 
as  a  certain  other  judgment  or  decree,  but 
then  dropped  the  word  "other,"  and  re- 
ferred to  this  judgment  or  decree  by  the 
word  "said."  It  mentioned  the  execution  as 
one  upon  the  said  last  mentioned  judgment, 
&c. ,  and  then  referred  to  the  execution  by  the 
word  "  said." 

General  demurrer  and  joinder. 

Mr.  D.  B.  Tallmadge,  in  support  of  the  de- 
murrer, took  five  exceptions  : 

1.  That  the  execution  should  have  issued, 
both  against  administrator  and  administratrix. 
224*1  *2.  Interest  is  not  collectable  upon 
the  decree  of  a  surrogate. 

3.  The  declaration  describing  the  decree  or 
judgment,  as  between  "  John  Dakin  and  oth- 
ers,"  plaintiffs.   &c.,    it   is  bad.     (1  Saund., 
37  ;  11  East,  516  ;  1  Chit.  PI.,  355  :  2  Id.,  147; 
Com.  Dig.  PI..  2  W,  12.) 

4.  The  declaration  does  not  give  jurisdiction 
to  the  surrogate.   (Archb.  PI.,  162  ;  1  Saund., 
92.  n.  2;  3  Cow.,  206.) 

5.  The  counts  are  repugnant  to,  and  incon- 
sistent with  each  other.  (Bac.  Abr,  Pleas  and 
Pleading,  B,  1  ;  1  Chit.  PI.,  397  ;  1  Salk.,  213; 
2  Ld.  Haym.,  842.) 
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Mr.   C.  BushneU,  contra,  cited  Seymour  v. 
Seymour,  4  Johns.  Ch.,  409. 

Curia,  per  SAVAGE,  Ch.  J.  The  defendant 
!  makes  five  objections  to  the  sufficiency  of  the 
!  declaration. 

First,  it  is  said  the  execution  should  have 
!  been  issued  against  Bristol  and  wife  ;  and  sec- 
!  ondly,  that  interest  is  not  recoverable.  If  these 
'  objections  were  well  founded, the  sheriff  would 
I  not,  therefore,  be  at  liberty  to   suffer  an  es- 
•  cape  ;    nor  would  he,  if   the  third  point  be 
tenable.     The  declaration  must  describe  cor- 
rectly the  record  and  proceedings  it  purports 
to  set  out ;  and  if  the  record  or  proceedings 
produced  on  trial  do  not  correspond  with  the 
description,  the  objection  may  be  taken  for  the 
variance. 

But  it  is  objected,  fourthly,  that  the  declara- 
tion does  not  give  jurisdiction  to  the  surrogate ; 
and  it  seems  to  me  that  this  objection  is  unan- 
swerable. The  construction  given  to  the  Act, 
1  R.  L.,  448,  sees.  11,  12,  by  the  late  Chancellor 
Kent,  4  Johns.  Ch.,  410,  411,  is,  that  the  sur- 
rogate granting  administration  has  power  to 
call  the  administrator  to  account.  I  think  juris- 
diction belongs  to  that  surrogate's  court  alone 
which  granted  the  administration.  It  is  not 
averred  in  this  declaration,  either  that  the  Sur- 
rogate of  Columbia  Co.  granted  administra- 
tion, or  that  he  had  jurisdiction,  of  the  matter. 
The  rule  is,  that  the  pleading,  relying  on  a 
proceeding  of  an  inferior  jurisdiction,  must  set 
forth  the  facts  necessary  *to  give  juris-]*225 
diction  ;  and  it  may  then  say,  taliter  proceswm 
futt,  &c.  Such  summary  proceedings  are  con- 
trary to  the  course  of  the  common  law.  The  sur- 
rogate's court  is  entirely  a  creature  of  the  stat- 
ute. It  should  be  shown  to  the  court  affirma- 
tively, therefore,  that  the  surrogate  had  power 
to  make  the  decree  ;  that  the  facts  upon  which 
he  acted  gave  him  jurisdiction  of  the  subject- 
matter,  and  of  the  persons  before  him. 

There  is  nothing  in  the  last  objection  that 
the  counts  of  the  declaration  are  repugnant. 

The  defendant  is  entitled  to  judgment  on  the 
demurrer,  with  leave  to  the  plaintiff  to  amend, 
on  payment  of  costs. 
Judgment  for  the  defendant. 

Cited  in— 8  Cow.,  308;  12  Wend.,  104;  16  Wend..  39; 
1  Hill.  139;  7  Hill,  41;  3  Den.,  572:  5  N.  Y..  511;  56  N. 
Y.,  386;  3  Barb..  343,  606;  10  Abb.  Pr.,  437:  14  Abb. 
Pr.,  150:  15  Abb.  Pr.,  29:  9  Bos.,  588:"  10  Bos.,  305:  2 
Sweeny,  580:  1  Bradf .,  1&5;  33  Cal..  536:  60  111.,  336;  30 
Mich.,  219;  17  Wis.,  202;  37  Am.  Dec.,  305. 


HALE  t.  ANDRUS. 

Promise  to  Indemnify  Surety — Promixor,  Liable 
for  Money  Expended  by  Surety  in  Defending 
Suite  Affain.il  Him  as  Surety — Pleading — Stat- 
ute, of  Limitation*. 

H.  and  others  became  sureties  for  B.,  a  deputv- 
sheriff,  to  A.,  the  sheriff  ;  and  then  A.  promised  H., 
that  if  he  would  become  surety  for  him,  A.,  as 
sheriff.he  would  indemnify  H.  against  his  suretyship 
for  B.  H.  accordingly  became  surety  for  A.  A. 
was  afterwards  sued  for  B.'s  wrongfully  taking  the 
goods  of  one,  on  a  fl.  fa.  against  another;  and  H. 
and  his  co-sureties  for  B.,  with  A.'s  knowledge,  de- 
fended the  suit,  brought  11  writ  of  error,  and  re- 
versed one  judgment  against  A.;  defended  another 
suit  against  A.  for  the  same  cause  :  brought  error  ; 
but  the  judgment  was  alllrmed  ;  and  all  this  with 
A.'s  knowledge;  in  which  ({.expended  moneys  in 
retaining  an  attorney  and  defending  the  suit,  and 
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prosecuting  the  writ  of  error ;  in  an  action  by  H. 
against  A.  on  bis  promise  of  indemnity ;  held,  that 
he  might  recover  the  moneys  thus  expended  ;  for 
A.'s  consent  to  the  expenditure  might,  under  the 
circumstances,  be  presumed. 

The  declaration  was,  that,  in  consideration  that 
H.  would  become  surety  for  A.,  he  (A.)  would  in- 
demnify H.  against  being  surety  for  B.;  and  averred 
that  H.  did  become  surety  for  A.:  the  proof  was 
that  A.  said  to  one  witness  that  he  had  agreed  to  in- 
demnify II.  in  consideration  of  his  becoming  bail; 
and  to  another  witness,  and  at  another  time,  that  in 
consideration  that  H.  had  become  bail  for  him,  he 
had  agreed  to  indemnify  H.  as  bail  for  B.;  held,  that 
the  first  admission  supported  the  declaration ;  and 
though  both  witnessess  were  H.'s,  he  might  reject 
the  second  admission,  and  rely  on  the  first:  and  that 
A.  could  not  avail  himself  of  his  own  admission  to 
the  second  witness,  to  contradict  the  admission  to 
the  first. 

To  a  declaration  on  promises  of  indemnity,  the 
defendant  pleaded  a  former  recovery  on  the  same 
promises;  the  plaintiff  replied  that  the  recovery  was 
on  other  and  different  promises,  and  prayed  judg- 
ment, because  the  defendant  had  not  answered  the 
promises  thus  newly  assigned ;  the  defendant  re- 
joined non  assumvsit  to  the  promises  so  newly  as- 
signed ;  and  on  the  trial  no  record  of  the  former  re- 
covery was  produced;  and  objection  was  taken  that 
the  onus  lay  on  the  plaintiff,  to  avoid  the  plea  by 
sustaining  the  replication ;  on  verdict  at  the  circuit 
for  the  plaintiff,  subject  to  the  opinion  of  the  Su- 
preme Court,on  this,  among  other  points, that  court, 
being  with  the  plaintiff  on  the  other  points,  held, 
that  the  issue  on  this  plea  was  informal, but  amend- 
able after  verdict ;  that  the  replication  admitted  the 
former  recovery ;  that  the  onus  of  proving  that  the 
former  and  present  cause  of  action  were  not  the 
same,  lay  on  the  plaintiff ;  and  that  unless  the  de- 
fendant would  relinquish  his  plea,  there  should  be 
a  new  trial  to  enable  the  plaintiff  to  give  the  requi- 
site proof. 

Held,  also,  the  proper  replication  would  be  that 
the  former  and  present  cause  of  action  are  not  the 
same,  and  a  direct  issue  to  the  country. 

Non  Assumpsit  infra  sex  annos,  to  a  declaration  on 
a  promise  of  indemnity,  is  bad  in  substance ;  and 
though  issue  be  taken  thereon,  and  there  be  a  ver- 
dict found  for  the  plaintiff  subject  to  the  opinion  of 
the  court ;  and  the  evidence  be  plainly  against  the 
plaintiff  upon  the  issue  ;  if  the  cause  be  in  other  re- 
spects with  him,  he  shall  have  judgment;  and  al- 
though such  an  issue  be  found  for  the  def eudant,the 
plaintiff  shall  have  judgment  nonohstante  veredicto. 

Semhle,  that  on  a  promise  to  indemnify,  one  ac- 
tion may  be  brought,  and  a  recovery  had  for  a 
breach  or  breaches ;  and  then  a  subsequent  action 
on  the  same  promise  for  another  breach  or  breaches, 
happening  after  the  first  recovery,  &c. 

Citations— 16  Johns.,  136 ;  7  Johns.,  87 ;  18  Johns., 
455;  1  Chit.,  297. 

A  SSUMPSIT  on  a  parol  promise  of  indem- 
J\.  nity,  tried  at  the  Jefferson  Circuit,  Dec. 
226*]  20,  1825,  before  Williams,  *CircuitJ., 
when  a  verdict  was  taken  for  the  plaintiff,  sub- 
ject to  the  opinion  of  this  court. 

The  declaration  contained  two  counts.  The 
first  count  was,  that  Mar.  18,  1816,  the  plaint- 
iff having,  with  others,  become  surety  by  bond 
to  the  defendant,  then  Sheriff  of  Jefferson 
Co.,  for  one  Bealls,  his  deputy  ;  afterwards, 
Sept.  6,  1817,  the  defendant,  in  consideration 
that  the  plaintiff  would  then  become  surety  by 
bond  for  the  defendant,  as  sheriff,  promised 
the  plaintiff  to  indemnify  and  save  him  harm- 
less against  all  damages,  &c. ,  which  he  might 
pay  or  become  liable  to  pay,  in  consequence  of 
having  executed  the  bond  as  surety  for  Bealls. 
That  the  plaintiff  had  paid,  and  become  liable 
to  pay  large  sums  of  money,  specifying  the  par- 
ticulars, to  wit :  that  the  defendant  recovered 
judgment  for  the  penalty  of  the  bond  given  by 
the  sureties  of  Bealls,  in  the  Supreme  Court,  in 
January  Term,  1819,  and  certain  damages  were 
assessed  thereon;  and  after  wards,  in  May  Term, 
1823,  recovered  a  judgment  of  damages  for 
further  and  other  breaches,  against  the  sure- 
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ties,  by  sei.  fa.  on  the  record  of  the  first  re- 
covery, upon  which  last  recovery  by  set.  fa. , 
the  plaintiff  paid  $250,  including  the  costs  of 
defending.  And  further,  that  one  Eliakim 
Barney,  in  Oct.,  1819,  recovered  judgment 
against  the  defendant  in  trover  for  a  yoke  of 
oxen,  which  Bealls  had  taken  as  deputy  on  &ji. 
fa.,  which  judgment  was  afterwards  reversed 
on  error,  which  action  was  defended,  and  writ 
of  error  prosecuted  by  the  obligors  in  the  bond 
of  surety  for  Bealls.  And  a  like  action  was 
prosecuted,  and  a  like  recovery  had  for  the 
oxen,  *in  Dec.,  1821,  which,  on  error,  [*227 
was  affirmed;  which  action  was  defended,  and 
a  writ  of  error  prosecuted  by  the  obligors  in 
the  bond  of  surety  for  Bealls  ;  and  on  account 
of  which  actions  and  writs  of  error,  the  plaint- 
iff had  paid  $120. 

The  second  count  was  substantially  the  same. 

The  declaration  was  'entitled  of  May  Term, 
1825. 

The  defendant  pleaded,  1.  Non  assumpsit.  2. 
Non  assumpsit  infra  sex  annos.  3.  Non  accredit 
infra  sex  annos  ;  to  which  2d  and  3d  pleas  the 
plaintiff  replied,  assumpsit,  et  accreml,  infra  sex 
annos  ;  on  which  issue  was  joined. 

The  defendant  pleaded,  fourthly,  that  in  the 
Term  of  January,  1823,  the  plaintiff  impleaded 
the  defendant  in  this  court  for  not  performing 
the  same  identical  promises  and  undertakings 
mentioned  in  the  declaration;  and  in  February 
Term,  1824,  recovered  judgment  for  $1,745. 06; 
to  which  the  plaintiff  replied  that  he  brought 
the  action  pleaded,  not  for  the  non-performance 
of  the  promises  and  undertakings  in  the  plea 
mentioned,  but  for  the  non-performance  of 
other  and  different  promises  and  undertakings, 
concluding  with  a  verification  ;  and  praying 
judgment,  because  the  defendant  had  not  an- 
swered the  complaint  of  the  plaintiff,  as  to  the 
breach  of  the  promises  in  the  declaration  men- 
tioned and  so  newly  assigned  in  the  replication. 
To  this  the  defendant  rejoined,  that  as  to  the 
supposed  promises  newly  assigned,  he  did  not 
undertake  and  promise,  &c.  Upon  this,  issue 
was  joined. 

On  the  trial,  the  breaches  mentioned  in  the 
declaration  were  proved,  and  that  the  cause 
of  action  arose  within  six  years  before  suit 
brought. 

No  proof  was  given  touching  the  former  re- 
covery, and  the  defendant  objected  that  it  lay 
with  the  plaintiff  to  establish  his  replication  to 
the  fourth  plea,  by  proof. 

The  additional  facts  of  the  case,  so  far  as 
they  are  material,  will  be  found  stated  in  the 
opinion  of  the  court. 

Mr.  D.  Tilling/last,  for  the  plaintiff,  argued 
the  cause  upon  the  following  points,  among 
others  :  1.  That  the  promise  of  indemnity  was 
proved  as  laid  in  the  declaration.  *(1  [*228 
Phil.  Ev.,  163,  222.  3d  ed..  1820;  14  Johns., 
215  ;  15  Id.,  409  ;  11  Hargr.  St.  Tr.,  261  ;  Com. 
Dig.,  Estoppel,  A,  1  ;  3 Cow.,  120  ;  4 Id.,  559.) 

2.  The  Statute  of  Limitations  is  no  bar.     (2 
Chit.    PL,  449,    note   e;   Id.   450,    notef;   18 
Johns.,  14.) 

3.  The  plea  of  a  former  recovery  is  no  de- 
fense. 

4.  The  plaintiff  had  sustained  damages  to 
the  full  amount  of  the  verdict.     (12  Johns., 
207  ;  2  Ld.  Raym.,  1072  ;  Cro.  Eliz.,  237;  4 
Cow.,  417  ;    8  Johns.,  249  ;  5  Johns.,  168.) 
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5.  The  issue  on  the  replication  to  the  fourth 
plea  is,  at  most,  informal,  and  cured  after  ver- 
dict. 

A  question  was  made  on  the  argument, 
whether,  admitting  the  plaintiff  had  once  be- 
fore recovered  on  the  same  promise  now  in 
question,  though  for  former  breaches,  this  re-- 
covery  was  not  a  bar  to  any  further  recovery 
for  a  breach  or  breaches  subsequent  to  the  for- 
mer recovery.  As  to  this, 

Mr.  Tittinghast,  said  the  true  test  always  is, 
whether  the  same  evidence  will  support  both 
actions.  Kitchen  v.  Campbell,  3  Wils.,  308  ; 
Rice  v.  King,  7  Johns.,  20.  Johnson  v.  Smith, 
S  Id. ,  383.  Even  though  the  plaintiff  declare 
in  both  actions  for  the  same  cause,  if  he  gave 
no  evidence  in  the  first,  touching  the  ground 
of  action  in  the  second,  it  is  not  barred.  Sed- 
don  v.Tutop,  6  T.  R,  607.  It  is  enough  that 
the  present  demand  has  not  been  satisfied,  and 
never  submitted  to  the  consideration  of  a  jury. 
Snider  v.  Croy,  2  Johns.,  227.  Where  the  debt 
or  duty  is  to  arise  from  several  acts  to  be  per- 
formed at  different  times,  each  performance  is 
a  distinct  duty,  for  which  a  separate  action 
lies.  Barker  v.  Sutton,  Norfolk  Ass.  1662,  per 
Hale,  Tr.perPais  186  ;  1  Esp.  N.  P.,  Gould's 
«d  ,  pt.  1,  247,  S.  C.  In  Swann's  case,  Cro. 
Eliz.,  3,  it  was  said  to  be  adjudged,  that  in 
covenants  perpetual,  if  they  be  once  broken, 
and  an  action  of  covenant  brought,and  a  recov- 
ery upon  it,  if  they  be  afterwards  broken,  a 
scire  facias  shall  be  had  upon  the  judgment, 
and  the  party  need  not  bring  a  new  writ  of  cove- 
229*]  nant.  This  case  clearly  *recognizes  a 
new  remedy  for  every  new  breach  ;  and  al- 
though asci.  fa.  lies,  at  the  election  of  the  cove- 
nantee,  this  does  not  preclude  a  new  action. 

Mr.  Talcott,  Atty-Geu.,  contra.  Though  the 
plea  of  non  assumprit  infra  sex  annos  may  be 
defective,  yet  it  is  true,  and  entitles  us  to  judg- 
ment on  the  case. 

The  issue  on  the  replication  to  the  fourth  plea, 
substantially  presents  the  question,  whether 
there  had  been  a  former  recovery  on  the  very 
promise  now  in  question.  The  informality  is 
not  material  after  verdict.  (1  Chit.  PI.,  402, 
507.)  The  plaintiff  did  not  reply,  as  he  might 
have  done,  that  this  is  a  suit  for  a  subsequent 
cause  of  action  upon  the  same  promise.  Had 
he  done  so,  then  I  agree  that  the  action  would 
lie.  But  the  new  breach  should  have  been  re- 
plied distinctly.  That  is  the  only  mode  in 
which  he  can  avail  himself  of  it.  It  would  not 
have  been  a  departure.  (14  Johns. ,  178.)  The 
pleadings  are  conclusive  that  both  actions  were 
on  the  same  promise.  At  least,  it  lay  with  the 
plaintiff  to  show  they  were  not. 

The  defendant  is  not  liable  for  the  costs 
of  the  case  in  which  the  plaintiff  improperly 
brought  a  writ  of  error,  and  in  which  the  judg- 
ment was,  therefore,  affirmed. 

As  to  the  variance,  the  contract  consists  both 
of  consideration  and  promise.  Both  must  be 
proved  as  laid.  The  declaration  alleges  an 
executory  consideration.  The  consideration 
in  proof  is  executed,  and  the  variance  is  fatal 
to  the  plaintiff's  action.  (18  Johns.,  455.) 

Mr.  Tillinffha*t,  in  reply,  said  where  a  plea 
is  bad  in  substance,  the  plaintiff  may  either 
demur  or  take  issue,  and  if  the  issue  l>e  found 
against  him,  he  may  then  move  for  judgment 
non  obstante  veredifto.  And  though  the  court 
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see,  on  a  case  made,  that  the  plea  of  non  as- 
sumpsit  infra  sex  annos  is  true,  they  will  not 
give  effect  to  it. 

The  new  breach  of  the  old  promise,  on  which 
the  plaintiff  had  before  recovered,  created  a 
distinct  duty — to  perform  which,  the  law  would 
imply  a  new  promise  in  the  *terms  of  [*23O 
the  original  engagement.  This  satisfies  the  re- 
plication and  falsifies  the  rejoinder.  The  case 
is  like  a  single  promise  to  pay  by  installments. 
There  each  installment  is  considered  the  sub- 
ject of  a  separate  promise,  on  which  an  action 
lies.  The  declaration  may  be  simply  on  the 
promise  to  pay  the  last  installment,  without  any 
allusion  to  the  first. 

It  will  be  intended,  in  this  case,  that  the 
damages  in  the  first  action  were  given  for  the 
breaches  there  in  question,  and  for  nothing 
more.  The  objection  here  goes,  therefore, 
merely  to  the  measure  of  damages.  Milieu  v. 
Milks,  Cro  Car.,  241.  In  this  view,  there  was 
no  need  of  replying  the  new  breaches. 

Curia,  per  WOODWOKTH,  J.,  after  stating 
the  pleadings  The  pleas  of  the  Statute  of 
Limitations  are  no  bar.  As  to  the  plea  of  non 
accreml,  it  appears  from  the  evidence  that  the 
gravamen,  upon  which  the  plaintiff  relies  to 
recover,  is  within  six  years.  The  plea  of  non 
a&sumpsit  infra  sex  annos  does  not  apply  to  the 
case.  The  promise  was  made  more  than  six 
years  before  suit  brought,  but  it  was  a  promise 
to  indemnify  against  liabilities  on  the  bond  ex- 
ecuted by  the  sureties  of  Bealls.  The  statute 
did  not  begin  to  run  from  the  time  of  making 
the  promise,  but  from  the  time  damages  were 
sustained.  The  plea,  therefore,  was  bad  in 
substance,  and  is  not  cured  by  the  replication. 
The  issue  was  immaterial,  and  interposes  no 
obstacle  in  the  plaintiff's  way.  If  the  issue 
had  been  found  for  the  defendant,  the  result 
would  have  been  the  same.  In  that  case  the 
plaintiff  would  be  entitled  to  judgment,  not- 
withstanding the  verdict. 

The  issue  joined  on  the  fourth  plea  is  in- 
formal, but  is  amendable  after  verdict.     The 
question  is,  which  party  held  the  affirmative  ? 
It  was  undoubtedly  the  plaintiff.     He  alleges 
that  he  brought  the  action  for  the  non-perform- 
ance of  other,  and  different  undertakings,  on 
which  the  defendant  takes  issue.  The  recovery 
of  the  judgment  set  out  in  the  plea  seems  to  be 
admitted.     In  the  case  of  *  Phillips  v.  [*231 
Berick,  16  Johns.,  136,  this  question  was  con- 
sidered.    It  was  there  held  that  the  record  of 
a  former  recovery,  apparently  for  the  same 
cause  of  action  as  that  which  is  the  founda- 
i  tion  of  the  subsequent  suit,  is  prima  facie  evi- 
j  dence  only  ;  and  the  plaintiff  may  repel  it  by 
!  showing  that  it  was  for  a  distinct  demand. 
I  Spencer,  </.,  observes,  that  "if  the  defendant 
\  had  pleaded  specially,  he  must  have  stated  a 
former  recover}'  for  damages,  by  means  of  not 
I  performing  the  same  identical  promises.     The 
!  replication  would  be,  that  the  promises  in  that 
1  action  were  not  the  same  identical  promises. 
This  would  have  formed  an  issue  to  the  coun- 
|  try  ;  and  the  inquiry  in  ;ww  would  be,  whether 
the  former  recovery  included  the  demand  then 
in  contest,  and  the  burden  of  the  proof  would 
be  thrown  on  the  plaintiff." 

According  to  this  rule,  the  defendant  was 
'  entitled  to  a  verdict  on  the  issue  upon  the  re- 
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plication,  as  the  plaintiff  offered  no  evidence 
in  support  of  it.  It  is  more  than  probable  that 
this  arose  from  misapprehension  as  to  the 
point  whether  he  held  the  affirmative.  Had  it 
been  deemed  necessary,  it  may  be  presumed 
he  would  have  attempted  to  support  the  issue. 
If  the  former  recovery  was  not  for  this  spe- 
cific demand,  it  was  easily  susceptible  of  proof. 
Surprise,  or  inadvertence,  may  have  been  the 
cause  that  the  plaintiff  directed  his  attention, 
exclusively,  to  establish  a  good  cause  of  ac- 
tion, without  adverting  to  the  effect  of  the  de- 
fendant's plea.  As  the  case,  therefore,  stands, 
the  defendant  will  be  entitled  to  judgment,  al- 
though the  plaintiff,  in  every  other  respect, 
may  have  shown  a  right  to  recover,  unless  the 
court  award  a  new  trial  to  enable  him  to  sup- 
ply the  omission.  As  this  seems  to  have  been 
a  fact  really  in  controversy,  the  justice  of  the 
case  requires,  that  after  a  trial  on  the  merits, 
the  plaintiff  should  be  relieved,  if,  in  other  re- 
spects, his  action  is  sustained. 

I  will,  therefore,  proceed  to  examine  the  only 
remaining  question,  which  is,  did  the  evidence 
support  the  declaration  ? 
232*]  *Keyes,  a  witness  for  the  plaintiff, 
testified  that  the  defendant  admitted  to  him 
that  he  had  agreed  to  indemnify  the  plaintiff, 
in  consideration  of  his  becoming  bail  for  him 
as  Sheriff  of  Jefferson  Co. 

Wardwell,  another  witness  for  the  plaintiff, 
testified  that  the  defendant  said,  in  consider- 
ation that  Hale  had  become  bail  for  him  as 
sheriff,  he  had  agreed  to  indemnify  him  on  the 
bond  he  had  given  as  bail  for  Bealls. 

It  will  be  observed  that  the  consideration 
stated  in  the  declaration  is  executory,  to  wit : 
if  the  plaintiff  would  become  bail  for  the  de- 
fendant. Proof  of  a  past  consideration  will  not 
support  the  averment.  The  variance  would 
be  fatal.  In  the  first,  the  performance  of  the 
consideration,  on  the  part  of  the  plaintiff,  con- 
stitutes a  condition  precedent.  .  But  a  past  con- 
sideration may  be  traversed,  and  cannot  be  en- 
forced unless  laid  to  have  been  done  upon  re- 
quest ;  or,  at  least,  it  must  appear  that  the 
party  promising  was  under  a  moral  obligation 
to  do  the  act.  (7  Johns.,  87  ;  18  Johns.,  455  ; 
1  Chit.,  297.)  It  is  very  clear,  the  defendant 
has  a  right  to  insist  on  "the  variance,  if  it  ex- 
ists, for  the  distinction  between  the  two  cases 
is  well  settled  and  is  material. 

The  only  evidence  of  the  agreement  is  de- 
rived from  the  admissions  to  the  two  witness- 
es, Keyes  and  Wardwell,  at  different  times. 
Whether  the  contract  to  indemnify  was  before 
or  after  the  plaintiff  became  bail  for  the  de- 
fendant, does  not  distinctly  appear.  The  ex- 
pressions, as  stated  by  Wardwell,  seem  to  im- 
ply that  the  bond  had  been  given  before  the 
promise  was  made ;  and  yet,  as  the  defendant 
was  not  speaking  with  an  eye  to  what  form 
of  words  might  render  him  liable,  it  may  have 
been  intended  to  state  merely,  that  the  con- 
sideration to  become  bail  was  the  promise  to 
indemnify.  It  is  more  probable  that  the  prom- 
ise was  the  inducement  to  become  security, 
than  that  subsequently,  as  a  distinct  transac- 
tion, the  defendant  should  gratuitously  make 
a  promise  to  indemnify.  The  one  is  a  verv 
natural  proceeding  ;  the  other,  out  of  the  or- 
dinary course.  If,  then,  from  the  evidence,  we 
are  to  draw  an  inference  as  to  the  time  this 
892 


contract  was  made,  I  incline  *to  think  [*233 
the  conclusion  warranted,  that  the  contract 
was  executory. 

But  admitting  Wardwell's  testimony  varies 
from  the  declaration  ;  the  only  effect  is,  that 
the  plaintiff  must  resort  to  other  proof,  or  fail. 
Although  it  does»not  support  the  declaration 
as  framed,  it  cannot  be  used  as  evidence  that 
the  contract  was  different.  The  defendant 
cannot  avail  himself  of  his  own  admissions. 

The  evidence  of  Keyes  places  this  fact  be- 
yond reasonable  doubt.  If  his  testimony, 
singly,  makes  out  the  plaintiff's  case,  it  cannot 
be  impaired  by  a  different  confession  of  the 
defendant,  to  another  witness,  and  at  another 
time.  When  the  defendant  says  that  he  had 
agreed  to  indemnify  in  consideration  of  the 
plaintiff's  becoming  bail,  I  understand  him  as 
saying  that  he  was  to  indemnify  if  the  plaint- 
iff became  his  surety.  He  does  not  speak  in 
the  past  tense.  It  evidently  implies  that  one 
was  the  consideration  of  the  other.  In  my 
opinion,  the  witness  substantially  supports  the 
consideration  as  laid  in  the  declaration. 

The  damages  found  are  $150.87.  There  can 
be  no  good  objection  to  the  claim  of  one  third 
of  the  execution  levied  on  the  plaintiff's  prop- 
erty, nor  for  one  third  of  the  costs  for  which 
the  plaintiff  gave  a  note  to  his  attorney.  If 
the  plaintiff  had  not  defended  the  suits  com- 
menced by  Barney  against  the  defendant,  for 
the  default  of  Bealls,  the  defendant  might 
have  defended,  and  claim  his  costs  on  the  bond. 
As  the  plaintiff  would  have  been  ultimately  li- 
able, and  as  the  defense  by  the  bail  was  with 
|  the  knowledge  of  the  defendant,  under  the 
circumstances,  his  assent  may  be  presumed. 
These  two  items  amount  to  the  verdict. 

The  result  of  my  opinion  is,  that  a  new  trial 
be  granted,  with  costs  to  abide  the  event,  un- 
less the  defendant,  within  20  days,  shall  de- 
liver to  the  plaintiff's  attorney  a  waiver  in 
writing  of  the  benefit  of  his  fourth  plea  ;  and 
if  such  waiver  shall  be  delivered,  then,  that 
judgment  be  entered  for  the  plaintiff. 

Rule  accordingly. 

Cited  in— 2  Wend.,  375 ;  53  N.  Y.,  634 ;  1  Daly,  451. 


*BOWMAN  v.  RUSS  AND  COLTON.  [*234 

Pleading — Facts  Showing  Jurisdiction  of  Infe 
rior  Courts,  Must  Appear — Plea  of  Justifica- 
tion by  Overwent  of  Poor,  for  Seizing  Plaintiff's 
Property. 

In  trespass,  a  plea  of  justification,  by  Overseers 
of  the  Poor,  that  they  seized  the  plaintiff's  property 
j  by  virtue  of  a  warrant  of  two  justices,  issued  for 
i  that  purpose,  on  the  defendant's  application,  upon 
;  the  ground  that  the  plaintiff  had  left  his  wife  and 
[  children  a  charge  to  the  town,  pursuant  to  the  22d 
section  of  the  Act  for  the  Relief  and  Settlement  of 
j  the  Poor,  1  R.  L.,  386,  287,  Which  proceeding  was  af- 
terwards affirmed  by  the  General  Sessions,  must 
!  state,  affirmatively  and  expressly,  that  the  plaintiff 
had  left  his  wife  and  children  a  charge,  &c. 

This  is  necessary  to  give  the  justices  jurisdiction, 
and  it  may  be  traversed  by  the  replication. 

A  party  is  not  estopped,  by  the  proceeding's  and 

judgment  of  a  court  of  inferior  jurisdiction,  to  ques- 

I  tion  its  jurisdiction,  and  enough  must  be  stated  by 

the  party  who  would  avail  himself  of  such  prpceed- 

i  ings  and  judgment,  to  show  that  it  had  jurisdiction. 

Citations— 7  Johns..  75 ;  10  Johns.,  161 ;  1  Cow.,  316. 

rpRESPASS.  The  declaration  contained  four 
J-     counts.     The  first  was  of  trespass  quare 
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donum  fregit,  et  de.  bonis,  &c.  ;  the  second  of 
trespass  quare  clausum  fregit,  et  de  bonis,  &c.  ; 
the  third  of  trespass  quare  clausum  jfregit,  and 
the  fourth  of  trespass  de  bonis  asportatis. 

To  the  1st  count,  the  defendants  pleaded,  in 
justification  of  breaking  and  entering  the  house, 
and  taking  and  carrying  away  the  goods,  that 
long  before,  and  at,  "and  after  the  time  when, 
&c. ,  they  were  Overseers  of  the  Poor  of  the 
Town  of  York,  in  the  County  of  Livingston  ; 
and  as  such  Overseers,  before  the  time  when, 
&c.,  to  wit :  July  7,  1823,  made  application  to 
Paul  Goddard  and  Apollos  Long,  Esquires.two 
of  the  justices  of  the  peace  of  the  County  of 
Livingston,  under  and  by  virtue  of  the  22d 
section  of  the  Act  for  the  Relief  and  Settlement 
of  the  Poor,  setting  forth  that  the  plaintiff  had 
absented  himself  from  his  wife  and  children, 
and  left  them  a  charge  to  the  Town  of  York, 
and  was  possessed  of  real  and  personal  estate 
lying  and  being  in  the  County  of  Livingston, 
which  justices  afterwards,  and  before  the  time 
when,  &c.,  to  wit :  July  7,  1823,  upon  due 
proof  of  the  facts  in  the  application  set  forth, 
issued  their  warrant  under  their  hands  and 
seals,  directed  to  the  Overseers  of  the  Poor  of 
the  Town  of  York,  commanding  them  to  take 
and  seize  the  goods  and  chattels  of  the  plaint- 
iff, and  to  let  out  and  receive  the  annual  rents 
and  profits  of  the  lands  and  tenements  of  the 
plaintiff  in  the  County  of  Livingston,  for  and 
towards  the  maintaining,  bringing  up  and  pro- 
viding for  his  wife  and  children,  so  left  a 
charge,  &c  ;  whereupon  the  defendants,  as 
such  Overseers,  by  virtue  of  the  warrant,  &c., 
peaceably  and  quietly  entered,  &c.,  and  seized 
and  took,  &c.,  as  they  lawfully  might,  &c.  ; 
235*]  and  that  afterwards,  *to  wit  :  at  the 
then  next  term  of  the  General  Sessions  of  the 
Peace  of  the  County  of  Livingston,  to  wit :  at, 
&c.,  they  made  application  to  that  court,  for 
the  confirmation  of  the  seizure,  &c.  ;  that  the 
court,  by  consent  of  both  parties,  postponed 
the  hearing  till  their  next  January  Term,  when, 
after  hearing  the  proofs  and  allegations  of  the 
parties,  they  ordered  and  adjudged  that  the 
seizure  should  be,  in  all  things,  confirmed  ; 
which  are  the  same  trespasses,  &c. 

The  pleas  to  the  2d  and  4th  counts  were  sub- 
stantially the  same. 

To  the  3d  count  the  defendants  pleaded  sev- 
erally, liberum  tenementum. 

The  plaintiff  replied  to  the  pleas  to  the  1st, 
2d  and1  4th  counts,  that  at  the  several  times 
when,  &c.,  in  those  counts  mentioned,  he  had 
not  left  his  wife  and  children,  or  any  or  either 
of  them,  a  charge  to  the  Town  of  York  ;  nor 
had  his  wife,  or  any  or  either  of  his  children, 
at  any  time  previous  to  the  several  times  when, 
&c.,  been  a  charge  to  the  Town  of  York  ;  but, 
on  the  contrary,  ever  and  until,  and  at  and  af- 
ter the  several  times,  when,  «fec.,  he  did  con- 
tinue to  provide  them  with  an  abundant  sup- 
ply of  every  necessary  for  their  support  and 
maintenance,  wherefore,  &c. 

To  the  pleas  to  the  3d  count,  the  plaintiff 
new  assigned,  more  particularly  describing  the 
locus  in  quo  ;  and  the  defendants  justified,  as 
in  their  pleas  in  the  1st,  2d  and  4th  counts. 

The  defendants  demurred  to  the  plaintiff's 
replication  to  the  pleas  to  the  1st,  2d  and  4th 
counts,  and  the  plaintiff  joined  in  demurrer. 

The  plaintiff  demurred  to  the  rejoinder  of 
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the  defendants,  and  the  latter  joined  in  de- 
murrer. 

Mr.  Hastings,  for  the  defendants.  The  plaint- 
iff is  concluded  by  the  proceedings  before  the 
justices,  and  the  subsequent  confirmation  by 
the  sessions.  The  justices  acted  judicially.  This 
was  holden  of  a  justice  who  acts  under  the  16th 
section  of  the  Act  in  question,  1  R.  L.,  284, 
in  *  Adams  v.  Oaks,  20  Johns.,  282,  [*236 
which  section  confers  the  power  in  substan- 
tially the  same  words  as  the  22d  section,  1  R. 
L. ,  286,  287.  Being  a  judicial  act,  the  plaint- 
iff is  concluded  from  questioning  it  in  this  col- 
lateral way,  until  reversed.  The  decision  of 
the  justices,  and  the  confirmation  of  the  Court 
of  Sessions,  are  conclusive  on  the  plaintiff,  as 
well  in  relation  to  jurisdiction,  as  in  all  other 
respects.  He  appeared  before  the  sessions,  and 
litigated  the  questions  in  the  cause,  one  of 
which  was,  whether  the  court  had  jurisdiction. 
The  question  on  the  merits  was,  whether  he 
had  deserted  his  family.  This  has  been  tried 
and  determined  against  him.  He  is  estopped 
to  question  the  fact  in  this  form. 

Mr.  F.  Tracy,  contra.  The  pleas  are  clearly 
bad,  for  not  averring  the  fact,  that  at  the  time 
of  issuing  the  warrant.  Bowman  had  left  his 
family  a  charge  to  the  Town  of  York.  This 
fact  was  necessary  to  give  the  justices  juris- 
diction, and  must,  therefore,  be  pleaded,  and 
may  be  tried  as  a  matter  in  pais.  The  author- 
ities are  full  to  this  point.  Adkins  v.  Brewer,  3 
Cow.,  206  ;  M'Clung  v.  Ross,  5  Wh.,  116;  Mor- 
gan v.  Dyer,  10  Johns..  161  ;  Mills  v.  Martin, 
19  Id.,  33  ;  Borden  v.  Fitch,  15  Id.,  141  ;  Per- 
kins v.  Proctor,  2  Wils..  382. 

Curia,  per  SAVAGE,  Ch.  J.  The  question  is, 
whether  the  warrant  of  two  justices  to  seize 
the  property  of  a  man,  for  leaving  his  wife  and 
children  a  charge  upon  the  town,  is  a  good  jus- 
tification in  an  action  of  trespass,  where  it  is 
admitted  upon  the  record  that  he  had  not  left 
his  wife  and  children  such  charge. 

In  pleading  the  proceedings  of  an  inferior 
court,  it  is  necessary  to  state  sufficient  to  give 
jurisdiction  to  the  court,  and  then  the  plea  may 
say,  such  proceedings  were  had,  &c. ;  but  here, 
it  is  not  averred  that  the  plaintiff  had  absented 
himself,  &c. — the  very  fact  upon  which  alone 
the  justices  had  power  to  proceed.  According 
to  the  point  insisted  on  by  the  defendants,  the 
justices  may  proceed  against  any  man,  and 
take  from  his  own  possession  the  very  prop- 
erty *with  which  he  is  contributing  to  [*237 
the  support  of  his  family. 

In  the  case  of  Fraryv,  Dakin,  1  Johns.,  75, 
the  plea  of  an  insolvent  discharge  was  held  ill, 
because  it  did  not  state  that  three  fourths  of  the 
creditors  had  signed  the  petition,  which  was 
necessary  to  give  jurisdiction.  In  Morgan  v. 
Dyer,  10  Johns.,  161,  the  plea  omitted  to  state 
that  the  defendant  had  been  an  inhabitant  of 
the  county  for  three  months  before  presenting 
the  petition,  or  was  in  prison — one  of  which  is 
necessary  to  give  jurisdiction  under  the  Act  of 
1811  ;  and  the  plea  was  held  ill  for  that  reason. 
In  Wytnan  v.  Mitchell,  1  Cow.,  316,  it  was  not 
stated  in  the  plea  that  the  defendant  was  an  in 
habitant  of  the  county  when  he  made  his  ap- 
plication, although  it  stated  that,  at,  «fcc.,  with- 
in the  county,  he  was  an  insolvent  debtor  with- 
in the  mean  in  i;  of  the  Act,  yet,  being  an  inhnb- 
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itant  was  necessary  to  give  jurisdiction,  and 
the  plea  was  held  ill. 

According  to  these  decisions,  the  pleas  in 
question  are  clearly  bad.  Suppose  the  plea  in 
Wyman  v.  MitcMl  had  not  been  demurred  to, 
but  the  plaintiff  had  replied  that  the  defend- 
ant, when  he  applied  to  the  first  judge  of  Al- 
bany, was  not  an  inhabitant  of  the  county  ; 
sure'ly  that  fact  admitted,  would  put  an  end  to  all 
pretense  that  the  discharge  was  valid.  So  here, 
as  to  the  pleas  to  the  1st,  2d  and  4th  counts,  the 
fact  being  admitted,  that  when  these  proceed- 
ings were  had  against  the  plaintiff,  he  had  not 
been  guilty  of  the  misconduct  which  alone 
gives  to  the  justices  power  to  proceed  against 
him,  it  clearly  follows  that  their  proceedings 
were  coram  nonjudice  and  void. 

If  I  am  right,  judgment  must  be  given  for  the 
plaintiff  on  both  demurrers.  The  justifications 
are  all  defective  in  themselves. 

Judgment  for  the  plaintiff. 

S.  C.— 14  Abb.  Pr.,  150. 

Cited  in-12  Wend.,  104;  13  Wend.,  48;  32  N.  Y.,  137 ; 
6  Lans.,  287 ;  3  Barb.,  188 :  6  Barb.,  623 ;  14  Barb.,  99 ; 
14  Abb.  Pr.,  150;  9  Bos.,  588. 


238*1  *THE  PRESIDENT,  DIRECTORS 
AND  COMPANY  OF  THE  BANK  OF 
UTICA  c 

CHILDS. 

Failure  of  Bank  Notary  to  Give  Notice  to  Prior 
Indorsers  of  Note  Held  by  the  Sank  for  Collec- 
tion— Payment  of  Damages  by  Bank— Suit  by 
Bank  Against  Notary,  Barred  by  Statute  of 
Limitations — Cause  of  Action  Arose  on  Omis- 
sion of  Notary— Notary  not  Affected  by  Former 
Suit  Against  Bank. 

Where  a  note  was  indorsed  by  the  holders,  to  a 
Bank  for  collection,  whose  notary  negligently  omit- 
ted to  charge  a  prior  indorser  by  giving-  notice  of 
non-payment ;  and  the  Bank  was  sued  by  their  in- 
dorsers  for  neglect,  and  compelled  to  pay  damages; 
in  an  action  of  owmmpsit  against  the  notary,  held, 
that  the  cause  of  action  arose  immediately  on  the 
omission :  and  the  Bank,  not  having  sued  till  more 
than  six  years  after,  were  barred  by  the  Statute  of 
Limitations. 

And  this,  though  the  former  suit,  and  recovery 
thereon  against,  and  payment  of  damages  by  the 
Bank  to,  the  holders,  were  all  within  six  years  of  the 
suit  against  the  notary. 

Held,  also,  that  the  notary,  not  having  notice  of 
the  former  suit,  could  in  no  way  be  affected  by  it, 
even  as  to  the  amount  of  damages. 

SembU,it  would  be  otherwise  as  to  the  mere  amount 
of  damages,  if  he  had  had  notice ;  but  still  that  he 
must  have  been  sued  within  six  years  from  his  omis- 
sion. 

Citations— 16  Mass.,  456 ;  3  B.  &  A.,  288,  626. 

ANdemurrerto  the  plaintiffs'  replication.  The 
U  1st  count  of  the  declaration  stated,  that 
Feb.  14,  1818,  and  for  a  long  time  before  and 
after,  the  defendant  was  a  public  notary  of  this 
State,  &c.  ;  and  in  consideration  of  certain 
reasonable  fees  and  reward,  to  be  paid  to  him 
by  the  plaintiffs,  he  then  undertook  and  prom- 
ised to  give  due  notice  to  John  C.  Spencer,  of 
the  non-payment  of  a  certain  promissory  note, 
dated  Aug.  12,  1817,  payable  to  Spencer,  or 
order,  6  months  after  date,  for  $1,237,  with  in- 
terest, at  the  Utica  Branch  Bank,  indorsed  by 
Spencer  to  Smedes  &  Canfield,  and  left  at  the 
plaintiffs'  banking  house  there  for  collection, 
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by  the  holders  (S.  &  C.),  Feb.  10,  1818  ;  and 
which  was  not  paid  when  due,  Feb.  14,  1818. 
Yet  the  defendant  did  not  give  notice  of  the 
non-payment,  nor  cause  it  to  be  given  to  Spen- 
cer ;  by  reason  whereof,  the  plaintiffs  had  been 
compelled  to  pay  the  holders  the  amount  of  the 
note  with  interest,  and  costs  of  prosecuting  and 
defending  a  suit  in  this  court,  and  in  the  Court 
for  the  Correction  of  Errors. 

The  2d  count  was  in  substance  the  same. 

The  defendant  pleaded,  thirdly,  not  guilty 
of  all  or  any  of  the  grievances  alleged  within 
six  years  next  before  the  commencement  of  the 
suit. 

The  plaintiffs  replied,  that  within  six  years 
next  before  this  suit  was  commenced,  and  Jan. 
1,  1821,  the  holders  sued  the  present  plaintiffs 
at  law,  for  the  neglect  of  giving  notice  as  al- 
leged in  the  declaration,  which  suit  the  pres- 
ent plaintiffs  defended  ;  that  in  January  Term, 
1823,  the  holders  recovered  judgment  for  $1,- 
804.37,  which  was  affirmed  by  the  Court  for  the 
Correction  of  Errorsin  *1824  ;  and  that  [*23i> 
May  20,  1824,  the  plaintiffs  paid  the  holders 
$2,206.92,  in  full  of  the  judgment  so  affirmed. 

General  demurrer  and  joinder. 

Mr.  S.  A.  Foot,  in  support  of  the  demurrer. 
The  gravamen  rests  on  the  negligence  of  the 
defendant ;  not  the  recovery  against  the  plaint- 
iffs. The  history  of  that  recovery  will  be  found 
in  20  Johns.,  372,  and  3  Cow.,  662.  The  repli- 
cation, avers  the  recovery  as  a  consequence  of 
the  negligence,  for  which  negligence  an  action 
on  the  case  is  brought.  The  grievance  alleged 
is  the  omission  to  give  notice  to  Spencer.  This 
omission  is  the  ground  of  the  action  ;  and  the 
statute,  as  pleaded,  relates  to  the  time  of  the 
omission.  The  answer  given  by  the  replica- 
tion is,  "  we  have  been  obliged  to  pay  money 
by  reason  of  the  negligence,  a  long  time  after 
it  happened  ;  and,  therefore,  you  are  guilty 
within  six  years."  Is  not  this  a  very  illogical 
conclusion  ?  Suppose  the  holders  had  not  pros- 
ecuted the  Bank  within  ten  years,  and  the  Bank 
had  omitted  to  interpose  the  Statute  of  Limita- 
tions ;  would  Childs  be  liable  over  ?  Shall  he 
be  put  in  the  power  of  the  Bank  in  this  way, 
they  paying  when  they  please,  and  then  call- 
ing on  him  ?  The  Bank  would  be  under  no 
obligation  to  plead  the  statute.  (3  Cow.,  330, 
331,  &c.)  Suppose  deceit  in  the  sale  of  a  horse  ; 
but  the  defect  concealed  does  not  show  itself 
till  six  years  after  the  sale.  No  damage  results 
till  that  time.  Could  this  be  replied  in  answer 
to  the  statute,  pleaded  to  an  action  brought 
after  the  six  years  ?  So  of  a  warranty,  and  a 
suit  against  the  last  vendor,  who  is  thrown  in 
damages,  and  then  sues  his  vendor,  more  than 
six  years  from  the  sale  to  him,  but  a  few  days 
after  he  has  paid  the  money.  Would  it  be  com- 
petent to  reply  the  recovery  ?  The  answer  that 
he  did  not  before  know  of  the  defect,  would 
not  avail  the  vendee,  in  either  the  case  of  the 
deceit,  or  warranty.  Troup  v.  Smith's  Exrs. ,  2G 
Johns.,  33.  The  fraud  or  breach  of  warranty 
was  consummate  at  the  sale.  Oothout  v.  TJwmp- 
son,  20  Johns.,  279.  The  turn  of  reasoning  in 
the  last  case  goes  to  illustrate  what  we  contend 
*for  ;  that  a  distinction  should  be  kept  [*24O 
up  between  torts  and  their  consequences;  that 
it  is  the  act  which  must  control,  and  not  the 
consequences  which  flow  from  it.  In  both  the 
cases  cited  the  actual  damages  arose  within  six 
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years  of  the  action,  yet  this  was  not  made  a 
point. 

The  bank  had  an  immediate  cause  of  action 
on  the  omission  taking  place.  If  so,  the  stat- 
ute began  to  run  immediately.  (12  Mod.,  Ill  ; 
1  Sid.,  95  ;  T.  Raym.,  61.)  A  liability  to  pay 
damages  was  enough  to  sustain  the  suit.  As 
between  the  plaintiffs  and  def  endant.the  former 
were  the  holders  of  the  note.  Suppose  a  clerk 
of  a  county  omits  to  record  a  deed,  by  which 
a  title  is  defeated,  must  the  party  injured  wait 
till  eviction,  before  he  can  sue  for  damages, 
thus  running  the  risk  of  the  death  of  witnesses 
and  other  losses  of  testimony  ?  The  right  of 
action  dates  from  the  wrong  committed.  Read 
v.  MarTde,  3  Johns.,  523.  This  is  so  of  a  mis- 
feasance ;  Com.  Dig.  PI.,  2,  O.  ;  Cro.  Jac.,  255; 
and  the  same  reason  applies  to  a  nonfeasance. 
In  Qodin  v.  Ferris,  2  H.  Bl.,  14,  it  was  held 
that  custom-house  officers  must  be  sued  within 
the  three  months'  limitation,  after  actual  seiz- 
ure of  goods  ;  though  a  question  upon  the  con- 
demnation had  been,  during  the  whole  time, 
in  the  Exchequer,  on  a  suit  there,  which  was 
pending  at  the  expiration  of  the  three  months. 
Saunders  v.  Saunders,  2  East,  254,  S.  P. 

The  former  suits  cannot  affect  the  defendant. 
He  was  not  a  party  to  them,  nor  does  it  appear 
that  he  had  notice. 

Mr.  J.  Platt,  contra.  When  was  the  right  of 
action  complete  ?  Against  torts,  which,  per  se, 
give  a  right  of  action,  as  trespass,  trover  and 
slander,  by  words  actionable  without  special 
damages,  we  concede  that  the  statute  begins  to 
run  immediately,  on  the  wrong  being  commit- 
ted. But  where  the  injury  is  consequential, 
and  where  the  action  does  not  lie  immediately, 
the  statute  runs  only  from  the  time  of  the  in- 
jury being  complete.  This  cannot  be  said  till 
the  consequences  are  unfolded.  There  must  be 
damnum  et  injuria.  In  this  case,  the  neglect 
was  damnum;  but  there  was  no  injuria,  till 
24  1*]  the  damages  fell  upon  the  *plaintiffs. 
Till  this  happened,  it  was  entirely  contingent 
whether  they  would  ever  sustain  any  damage. 
The  note  might  have  been  recovered  of  the 
makers.  The  indorser  might  have  been  indem- 
nified, and  thus  notice  out  of  the  question;  and 
he  might  consequently  have  been  reached  in  a 
court  of  equity.  The  plaintiffs  might  have  ob- 
tained the  money  in  a  variety  of  ways,  or  the 
holders  might  have  sued  Childs  directly,  as  the 
sub-aeent.  By  a  suit,  they  might  have  made 
him  their  immediate  agent,  adopted  his  acts, 
and  thus  have  recovered  against  him.  The  ac- 
tion upon  this  very  note,  reported  in  20  Johns., 
372,  and  3  Cow.,  662,  regards  the  relation  be- 
tween them  in  this  light.  Where  the  holders 
might  go  was  uncertain.  If  the  Bank  had  paid 
the  money  in  advance,  this  would  have  been  in 
their  own  wrong  and  a  good  defense  to  Childs. 
But  the  payment  was  by  compulsion  in  its  most 
rigid  form.  The  claim  was  litigated  to  the  last, 
and  ended  in  a  court  of  dernier  retort. 

As  to  the  class  of  torts  which  become  action- 
able by  reason  of  consequential  damages,  the 
plea  of  the  statute  must  always  say  non  accredit. 
(iJ  Burr..  1281  ;  Bac.  Abr.,  Limitation  of  Ac- 
tions, D,  pi.  8  ;  2Salk.,421,422;  lSaund.,38, 
note  2  ;  2  Id. ,  63,  note  6.)  The  commencement 
of  H  suit  against  the  plaintiffs,  and  driving  them 
to  incur  expenses,  was  the  point  of  time  when 
the  cause  of  action  arose  in  this  case.  They 
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were  not  damnified  till  the  suit  was  brought 
against  them. 

SUTHERLAND,  J.  Suppose  a  potion  unskill- 
fully  administered  by  a  physician,  from  which 
the  patient  sustains  damages. 

Mr.  Platt.  If  it  was  a  slow  poison,  and  not 
operative  till  a  year  after,  the  action  would  not 
lie  till  that  time.  Suppose  it  administered  to 
your  honor's  servant,  and  the  consequences  are 
not  felt  by  you  till  after  the  year  ;  you  could 
not  maintain  your  action  before  that  time. 

Childs  served  as  a  deputy  of  the  plaintiffs, 
and  was  bound  to  indemnify  them,  the  same 
as  a  deputy-sheriff  is  *his  principal,  [*242 
the  sheriff.  A  promise  of  indemnity  is  implied 
from  Childs'  relation  to  the  Bank.  If  so,  then 
non  damniftcatus  would  be  a  proper  plea  to  this 
action.  It  is  the  same  case  as  a  covenant  of 
simple  indemnity.  In  the  case  supposed,  of  a 
clerk's  omitting  to  register  a  deed,  1  deny  that 
the  statute  would  begin  to  run  at  the  time  of 
the  omission,  or  from  the  time  of  an  eviction, 
but  from  the  intermediate  time,  whenever  the 
party  can  show  that  he  has  lost  his  right.  The 
omission  may  or  may  not  prove  injurious.  The 
loss  is  potential,  contingent.  In  this  case,  the 
holders  had  a  right  to  sue  immediately ;  but 
not  so  with  us.  We  were  obliged  to  wait  till 
we  saw  where  they  would  go.  As  I  have  shown 
in  the  case  of  the  physician,  there  is  a  difference 
between  the  right  of  the  servant  and  the  right 
of  the  master.  As  to  the  former,  the  action 
may  be  brought  instantly.  As  to  the  latter, 
not  till  the  consequences  are  felt  by  the  master. 
In  the  case  of  the  former,  the  act  may  be  inju- 
rious per  se;  in  the  latter,  only  by  consequence. 
Suppose  a  stage  driver  carelessly  overturns  the 
coach  and  breaks  a  man's  arm  ;  the  latter  has 
his  election,  either  to  sue  the  driver  or  the  pro- 
prietors of  the  line  :  but  he  omits  to  sue  at  all 
for  three  years — clearly  the  owners  could  have 
no  action  over,  for  they  have  no  claim  against 
the  driver  for  breaking  the  arm,  till  damages 
are  recovered  of  them,  or,  at  any  rate,  till  they 
are  sued  and  put  to  expense.  So  here,  Childs, 
the  servant,  was  the  immediate  instrument  of 
the  injury.and  is  answerable  on  the  same  terms. 
Suppose  seven  years  ago,  one  dug  a  pit  in  the 
highway,  and  five  years  after  a  traveler  falls 
into  it,  and  breaks  his  leg — clearly  he  could 
not  sue  till  the  consequential  injury  happen  ; 
and  till  then  there  is  no  right  of  action  on 
which  the  statute  can  operate.  The  misfea- 
sance was  complete  five  years  before,  but  the 
consequences  are  not  f  elf  till  five  vears  after, 
and  from  this  time  the  statute  begins  to  run. 

We  admit  that  Childs  is  not  concluded  by 
the  former  recovery.  We  had  the  choice  to 
give  him  notice,  and  make  him  a  party,  there- 
by concluding  him  ;  or  to  defend  without  him. 
But  this  does  not  vary  the  truth  of  the  case, 
*though  it  varies  the  mode  of  proof.  [*24tf 
We  were,  however,  bound  to  plead  the  former 
suits,  and  the  consequent  recovery,  to  complete 
our  right.  (3  Cow..  330,  331,  &c.)  Ash  v  Bim/i- 
nell,  cited  on  the  other  side,  from  Cro.  Jac.,  25o, 
was  after  verdict.  But  clearly  the  declaration 
would  have  been  held  bad  if  the  defendant  had 
demurred. 

While  arguing,  Manning's  Di<j.  had  been  put 
into  my  hands,  containing  (Limitation  of  Ac- 
tions, A  «,  pi.  2)  the  following  note  of  Comp- 
ton  v.  Chandless,  4  Esp.,  18,  which  I  had  not 
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seen  :  "If  the  statute  be  pleaded  to  an  action 
against  an  attorney  for  negligence,  semble  that 
the  six  years  must  be  reckoned  from  the  peri- 
od at  which  the  plaintiff  was  damnified  ;  not 
from  the  time  when  the  blunder  was  commit- 
ted." (Kenyon,  Ch.  J.)  Several  cases  will  be 
found  cited  at  the  end  of  that  note  in  support 
of  the  doctrine  from  Espinasse.  Peake  v.  Am- 
bler, W.  Jones,  329  (a);  Cro.  Car.,  359,  S.  C.  ; 
Shutfen  v.  Penow,  Ibid.,  138  ;  Hughe*  v.  Ttiom- 
m,  13  East,  474  ;  Littleboy  v.  Wright  (b);  1  Lev., 
69  ;  Hickman  v.  Walker,  Willes,  27. 

Mr.  Foot,  in  reply.  The  gentleman's  illus- 
tration by  the  case  of  a  pit  dug  seven  years 
ago,  is  inapposite.  The  digging  does  not  oc- 
casion the  injury,  but  the  falling  in.  The  hy- 
pothesis of  the  stage  driver  is  certainly  appo- 
site, if  followed  up  with  the  addition  that  the 
owner  of  the  line  is  a  passenger  in  the  stage. 
Short  of  this,  it  is  not ;  for  the  proprietors  do 
not  own  the  arm  of  a  stranger  passenger.  Here 
the  plaintiffs  were  the  passenger  ;  or,  to  drop 
the  simile,  the  were  the  holders  of  the  note  ; 
not,  as  is  supposed,  the  persons  who  indorsed 
244*]  it  for  collection.  The  plaintiffs  *were 
treated  and  considered  as  the  holders,  in  the 
former  suits.  The  note  was  protested  in  their 
names  ;  and  noticetshould  have  been  given  in 
their  names.  Their  indorsers  had  no  right  to 
an  action  against  Childs.  But  I  deny  that  in 
the  case  supposed,  of  the  stage  driver,  his  mas- 
ter's action  depends  on  the  suit  by  the  injured 
party.  Suppose  he  break  seven  arms  of  seven 
different  passengers  by  the  accident,  may  the 
master  wait  and  have  seven  separate  actions 
against  his  servant  at  twelve  years  distance  of 
time,  or  more,  according  to  the  date  of  the  sev- 
eral suits  and  recoveries  against  the  former? 

No  decision  can  be  found,  recognizing  the  dis- 
tinction advanced,  between  pleading  the  statute 
in  answer  to  immediate  and  consequential  in- 
juries. There  is  such  a  distinction  in  reference 
to  the  nature  of  the  action,  as  whether  it  shall 
be  trespass  or  case  ;  but  this  is  the  first  time 
1  have  heard  it  applied  to  the  Statute  of  Limi- 
tations. If  it  be  held  in  a  case  of  damages  re- 
mote, the  next  must  be  those  more  immediate, 
and  thus  we  may  go  on  to  all  the  actions  upon 
the  case.  In  legal  language  and  contemplation, 
the  damages  were  not  contingent  in  the  prin- 
cipal case  If  Childs  was  amenable  to  the  in- 
dorsers of  the  Bank,  and  tne  former  had  sued 
him,  this  would  not  prevent  their  suing  the 
Bank.  But  if  there  was  this  contingency  of 
election,  its  consequence  is  mistaken.  The 
right  to  demur  does  not  follow  ;  but  the  gen- 
tleman should  have  taken  issue  on  our  plea  of 
the  statute,  and  given  the  matter  in  e\udence 
at  the  trial,  or  he  should  have  replied  this  fact 
specially. 

(a)  The  3d  res.  in  Jones.  330,  is  in  these  words :  "If 
an  assiimp&it  be,  and  the  damnification  accrue,  not 
at  one  time,  but  parcel  at  one  time.and  parcel  at  sev- 
eral times  after,  as  in  this  case,  he  may  have  entire 
action  after  the  last  time  of  damnification ;   and 
though  parcel  of  the  damnification  was  before  six 
years  of.  the  action  brought,  and  parcel  within  six 
years,  yet  the  action  well  lies,  notwithstanding  the 
statute  of  21  Jac."    The  action  was  on  a  promise  of 
indemnity.   The  report  in  Cro.  Car.,  349,  by  the  title 
of  Peck  v.  Ambler,  does  not  recite  this_  general  res- 
olution in  so  many  words;  but  the  case  js  to  the  same 
effect. 

(b)  Slander,  per  quod,  &c.    Held,  that  the  statute 
ran  from  the  time  of  the  special  damage,  which  is 
the  cause  of  the  action. 
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It  is  admitted  that  the  moment  one  cent  of 
damages  accrued  to  the  plaintiffs,  their  right 
of  action  arose.  This  admits  that  the  recovery 
did  not  give  the  cause  of  action,  but  only  deter- 
mines the  amount  of  damages.  A  contingency 
is  a  matter  which  no  one  can  control.  The  case 
of.  a  promissory  note,  payable  on  demand,  is 
stronger  than  the  one  put  by  Ld.  Mansfield, 
in  3  Burr.,  1281,  and  cited  against  us  ;  yet  the 
statute  runs  from  the  date. 

In  the  case  put,  of  the  injury  to  the  servant, 
per  quod  servitium  amisit,  it  is  the  loss  of  ser- 
vice, not  the  injury,  which  gives  the  right  of 
action  to  the  master. 

*This  is  not  a  technical  contract  of  [*245 
indemnity,  but  a  promise  to  do  a  certain  act. 
When  a  contract  of  indemnity  is  shown,  we 
shall  be  ready  to  meet  the  question  of  the  stat- 
ute in  relation  to  that.  The  present  is  a  case  of 
tort,  and  not  of  indemnity.  It  is  admitted,  as  to 
the  case  put,  of  a  clerk  of  the  county, who  omits 
to  record  a  deed,  a  fixed  liability  to  eviction, 
without  eviction  itself,  is  enough  to  constitute 
a  ground  of  action.  This  admission,  alone, 
gives  us  the  cause. 

Curia.,  per  WOODWORTH,  J.,  after  stating 
the  pleadings.  The  question  to  be  decided  is, 
whether  the  Statute  of  Limitations  began  to  run 
from  the  time  when  the  note  fell  due,  since 
which  more  than  six  years  elapsed  before  the 
present  suit  was  commenced,  or  from  the  time 
of  the  recovery  against  the  plaintiffs,  which 
was  within  six  years. 

It  is  contended  that  the  cause  of  action  was 
not  complete  until  the  plaintiffs  sustained 
damages.  I  apprehend  this  cannot  be  the  test. 
On  the  principle  assumed,  the  defendant's  lia- 
bility might  continue  indefinitely,  when,  from 
the  nature  of  the  case,  there  is  no  such  neces- 
sity. He  was  liable  to  be  prosecuted  by  the 
plaintiffs,  immediately  after  his  default.  He 
was  their  agent.  In  such  an  action,  it  is  true, 
a  question  might  be,  what  damages  have  the 
plaintiffs  sustained.  That  would  depend  on 
the  insolvency,  or  probable  extent  of  the  in- 
solvency of  the  makers.  To  that  extent,  the 
plaintiffs  were  answerable  to  Smedes  &  Can- 
field,  the  holders  of  the  note.  The  defendant 
could  not  object  that  Smedes  &  Canfield  had 
not  recovered  of  the  plaintiffs.  It  would  be  a 
sufficient  answer,  that  they  were  liable  to  the 
same  measure  of  damages  claimed  from  the  de- 
fendant. To  that  amount,  a  loss  had  arisen, 
which  the  defendant  ought  to  pay.  He  had 
no  concern  with  the  inquiry,  whether  the  hold- 
ers of  the  note  would  or  would  not,  at  a  future 
period,  call  on  the  plaintiffs  for  the  loss.  I 
consider  the  cause  of  action  against  the  de- 
fendant, to  rest  on  that  default  in  not  giving 
notice  ;  *and  as  arising  immediately  [*24O 
on  the  happening  of  the  default.  And  if  so, 
the  statute  began  to  run  from  that  time.  The 
case  of  Miller  v.  Adams,  16  Mass.,  456,  con- 
tains a  recognition  of  the  principle.  The 
former  brought  an  action  against  the  latter,  a 
deputy-sheriff,  for  making  a  defective  return 
to  an  original  writ,  sued  out  against  several 
defendants.  The  omission  was,  to  return  a 
summons  as  to  two  of  the  defendants  ;  for 
which  cause,  the  judgment  obtained  against 
them  was  reversed.  Adams  pleaded  the  Stat- 
ute of  Limitations,  upon  which  the  question 
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was,  whether  it  ran  from  the  time  when  Miller 
was  actually  damnified  by  the  reversal,  or 
when  the  return  was  made  ;  and  held  the  lat- 
ter. The  court  say,  the  judgment  being  then 
liable  to  reversal,  the  plaintiff  might  have  im- 
mediately brought  his  action,  and  would  have 
been  entitled  to  his  damages.  A  like  princi- 
ple will  be  found  in  two  late  cases,  decided  by 
the  English  K.  B.  Battley  v.  Faulkner,  3  B.  & 
A.,  288,  and  Short  v.  M'Cartfiy,  Id.,  626.  In 
the  last  the  plaintiff,  as  here,  declared  in  as- 
-sumpsil,  and  stated,  as  a  breach,  that  the  de- 
fendant did  not  diligently  and  sufficiently 
make  search  at  the  Bank  of  England,  to  ascer- 
tain whether  certain  stock  was  standing  in  the 
names  of  certain  persons,  the  defendant  having 
been  employed  as  an  attorney  so  to  do.  The 
omission  to  search  took  place  more  than  six 
years  before  action  brought.  The  court  held 
the  omission  to  search  was  the  cause  of  action, 
from  the  time  of  which  the  statute  ran. 

The  recovery  in  the  former  case  cannot  be 
the  measure  of  damages,  because  there  is  no 
averment  that  the  defendant  had  notice ;  and 
consequently,  for  aught  that  appears,  he  had 
no  chance  of  defending,  as  to  the  material 
point.  What  has  been  lost  by  the  neglect  ?  It 
will  scarcely  be  contended,  that  if,  notwith- 
standing the  omission  to  charge  the  indorser, 
the  makers  of  the  note  were  unquestionably 
responsible,  and  of  undoubted  credit,  the  hold- 
ers were  entitled  to  recover  the  whole  amount 
of  the  note.  The  defendant  is  not  to  be 
charged  with  the  amount  of  the  judgment 
when  he  has  not  been  heard.  If,  indeed,  the 
plaintiffs  have  given  notice  to  the  defendant 
247*]  of  the  suit  *commenced  against  them, 
and  required  him  to  defend,  I  incline  to  think 
he  would  be  concluded  as  to  the  damages.  But 
^ven  then,  it  must  appear  that  the  action  was 
commenced  against  the  defendant  within  six 
years  ;  for  the  right  of  action  was  complete 
the  moment  after  the  neglect.  If  the  plaint- 
iffs omitted  to  prosecute  till  after  a  recovery 
.against  them,  and  that  was  after  six  years,  the 
remedy  would  be  barred  by  the  statute. 

If  the  view  I  have  taken  be  correct,  it  fol- 
lows that  the  plaintiffs  might  have  sustained 
their  action,  without  waiting  to  be  prosecuted, 
or  paying  damages  to  the  holders.  If,  how- 
ever, it  were  otherwise,  I  think  payment  of 
the  damages  by  the  plaintiffs,  without  suit, 
would  not  have  been  in  their  own  wrong  ;  al- 
though it  would  be  attended  with  risk  in  this 
respect.  If  they  could  not  show  that  the  dam- 
ages sustained  by  the  defendant's  default  was 
equal  to  the  sum  paid  in  satisfaction  to  the 
holders,  they  would  incur  a  loss  pro  tanto. 
The  defendant  would  be  bound  to  indemnify 
for  the  amount  paid,  provided  it  did  not  ex- 
ceed the  injury  proved  at  the  trial.  Beyond 
this,  he  would  not  be  holdcn.  If  it  be  neces- 
sary to  have  paid  the  damages  in  the  first  in- 
stance, I  do  not  see  how  the  plaintiffs,  under 
the  circumstances  in  which  they  were  placed, 
could  avoid  this  risk. 

On  the  argument,  this  action  was  likened  to 
the  action  for  an  injury  to  a  servant,  per  quod 
xervitium  amittit  ;  and  the  case  of  digging  a  pit 
in  the  highway  seven  years  ago,  in  which  the 
plaintiff's  leg  was  broken  five  years  afterwards, 
and  several  like  cases.  The  difference  be- 
tween the  two  cases  mentioned  and  the  pres- 


ent case  is  this  :  here  the  damages  accrued  at 
the  time  of  the  defendant's  default.  In  the 
cases  mentioned,  and  supposed  to  be  analo- 
gous, no  damages  accrued  (except  perhaps 
nominal  in  the  case  of  the  servant),  until  the 
loss  of  service  took  place,  or  the  limb  was 
broken.  The  same  answer  may  be  given  to 
several  other  cases  put  upon  the  argument. 

I  am  of  opinion  that  the  defendant  is  enti- 
tled to  judgment;  but  the  plaintiff  may  amend 
on  payment  of  costs. 

Judgment  for  the  defendant. 

Cited  in— 6  Cow.,  491 ;  5  Barb.,  396 ;  40  Barb.,  241 ; 
61  Barb.,  142;  1  Sandf.,  103;  97  Pa.  St.,  54;  39  Am. 
Rep.,  795  (97  Pa.,  47). 
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NELSON. 

Ejectment —  Witnesses — Competency  of. 

In  ejectment  by  the  heir  at  law,  against  a  devisee, 
a  co-devisee,  and  tenant  in  common  with  the  de- 
fendant, not  in  actual  possession,  may  be  a  witness 
for  the  defendant. 

And  this,  especially,  if  he  say,  on  his  voire  dire, 
that  he  does  not  know  that  he  is  interested. 

Citations— 1  Johns.  Cas.,  275 ;  3  Johns.  Cas.,  234 ;  4 
Johns.,  232 ;  5  Johns.,  158 ;  10  Johns.,  21. 

T7JECTMENT,  tried  at  the  Putnam  Circuit, 
Jj  Oct.,  1824,  before  Williams,  Circuit  J. 

At  the  trial,  the  following  facts  appeared  : 
Joshua  Nelson  died  in  1817,seised  in  fee  of  the 
premises  in  question  ;  and  the  wife  of  the  les- 
sor of  the  plaintiff  was  a  granddaughter  of  the 
deceased  and,  as  one  of  his  heirs,  entitled  to 
one  third  of  the  premises  in  question. 

The  defendant  set  up  a  devise  from  Joshua 
Nelson,  of  his  land,  including  the  premises  in 
question,  to  his  only  son,  Jacob  Nelson,  for 
life  ;  remainder  t«  the  children  of  the  latter, 
viz.  :  Cornelius  (the  defendant),  Samuel  C., 
Jacob,  Joshua  and  James  M.,  &c.,  in  fee. 
Jacob,  their  father.died  in  1811, leaving  his  five 
sons  living  at  his  death,  and  three  daughters. 

The  plaintiff  alleged  that  the  ancestor, 
Joshua  Nelson,  burnt  the  will  in  Oct.,  1813  ; 
and  the  defendant,  that  at  the  time  of  burning 
the  testator  was  not  of  sound  mind.  And  this 
was  the  question  at  the  trial. 

Samuel  C.  Nelson,  one  of  the  devisees  (but 
who  was  not  in  actual  possession  as  such),  was 
offered  as  a  witness  for  the  defendant ;  and 
though  objected  to  (being  sworn  on  his  wire 
dire,  and  stating  that  he  did  not  know  that  he 
had  any.interest),  was  admitted  by  the  judge, 
and  sworn. 

Verdict  for  the  defendant. 

Mr.  T.  J.  Oakley,  for  the  plaintiff,  moved 
for  a  new  trial.  He  relied  on  Brant  v.  Dyck- 
man,  1  Johns.  Cas.,  275,  as  decisive  against 
the  admissibility  of  the  witness.  There,  he 
said,  the  witness  was  not  allowed  to  prove 
himself  even  in  possession.  Here  the  witness 
was  allowed  to  protect  both  his  interest  and 
possession.  The  possession  of  his  co-tenant 
was  his. 

Mr.  W.  Nelnon,  contra,  cited  Van  Nuys  \. 
Terhune,  3  Johns.  Cas.,  82.  that  a  mere  inter- 
est in  the  question,  in  no  objection  :  but  it 
must  be  an  interest  in  the  event.  Here  the 
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249*]  *witness  was  not  in  possession,  and 
the  verdict  could  never  affect  him.  It  follows 
that  he  was  competent.  Jackson  v.  Rumsey,  3 
Johns.  Cas.,  234  ;  Jackson  v.  Bard,  4  Johns., 
230  ;  Jackson  v.  Van  Duzen,  5  Id.,  144;  Stockr 
ham  v.Jones,  10  Id.,  21. 

Curia,  per  SUTHERLAND,  J.,  after  stating 
the  facts.  In  Brant  v.  Dyckman  the  defendant 
denied  that  he  was  in  possession  when  the  ac- 
tion was  commenced,  and  called  one  Vreden- 
berg,  to  prove  that  he,  Vredenberg,  at  the 
commencement  of  the  suit,  was,  and  then  still 
continued  to  be,  in  possession  ;  and  not  the  de- 
fendant. He  was  excluded  by  the  judge,  and 
the  -Supreme  Court  held  him  incompetent. 
They  say,  "  if  he  was  in  possession,  he  had  an 
immediate  interest  to  protect  that  possession 
and  prevent  a  recovery."  "  Whether,  this  be 
considered,"  they  continue,  "  an  interest  in 
the  event  of  the  suit,  or  in  the  question  between 
the  parties  merely,  it  is  one  of  those  cases  in 
which  the  reason  and  policy  of  the  law  ought 
to  exclude  a  witness.  His  interest  in  the  ques- 
tion of  possession,  is  almost  the  same  as  that 
of  the  defendant  himself." 

Admitting  this  decision  to  be  sound,  I  think 
the  present  case  is  distinguishable  from  it.  The 
witness  was  there  called  to  support  his  own  act- 
ual possession.  A  verdict  against  the  defend- 
ant would  have  resulted  in  a  judgment  and  ex- 
ecution, by  which  the  witness  would  inevitably 
have  been  turned  out  of  possession.  But  in  this 
case, the  possession  of  the  witness  is  construct- 
ive merely,  not  actual.  The  effect  of  a  recov- 
ery on  the  part  of  the  plaintiff  cannot  be  to  turn 
him  out  of  actual  possession,  nor  can  the  ver- 
dict be  evidence  for  or  against  him  in  any  other 
suit.  It  is  an  interest  in  the  question  merely, 
and  not  in  the  event  of  the  suit.  (3  Johns., 
Cas.,  234;  4  Johns.,  232;  5  Id.,  158;  10  Id.,  21.) 

Besides,  the  witness  was  sworn  on  his  wire 
dire,  and  testified  that  he  did  not  reside  on  the 
premises  in  question,  and  had  no  interest  in 
them  that  he  knew  of.  There  may  have  been 
a  partition. 

Motion  for  a  new  trial  denied. 


25O*]  *RAPELYE  AND  SMITH,  Survivors 
of  LAWRENCE, 

V. 
MACKIE  ET  AL. 

Sales — Delivery — Property  does  not  Pass  till  De- 
livery— No  Delivery  where  Something  Remains 
to  be  Done  to  Ascertain  Quantity  or  Price, 
even  where  there  is  a  Part  Delivery. 

The  plaintiffs,  having  cotton  at  three  .stores,  in 
Brooklyn,  69  bales,  marked  G.  G.  &  Co.  at  the  store 
of  B.,  and  30  of  the  same  mark,  at  the  store  of  M.  & 
W.,  sold  66  bales  marked  G.  G.  &  Co.  to  the  defend- 
ants, delivering  them  a  pro  forma  bill  of  parcels, 
thus :  "66  bales,  say  19,800  Ibs.,  $12  per  cwt.,1  per  cent. 
off;"  the  defendants  paying  at  the. time,  $1,800,  in 
part  for  the  whole.  Then  the  cotton  in  M.  &  W.'s 
store  was  destroyed  by  fire,  and  the  defendants  de- 
manded of  the  plaintiffs  an  order  for  the  66  bales, 
which  was  refused ;  but  the  plaintiffs  gave  an  order 
for  36  bales.  These  were  then  weighed  by  the  plaint- 
iffs ;  and  another  bill  of  parcels  delivered  to  the  de- 
fendants, including  the  36  bales,  according  to  the 
weighmaster's  bill ;  and  the  30  bales  at  a  certain 
weight  each,  with  the  remark,  "  deduct,  for  sup- 
posed loss,  150."  The  36  bales  were  delivered  at  the 
time  of  weighing. 

Held,  that  the  property  of  the  30  bales  did  not  vest 
in  the  defendants,  and  that,  therefore,  the  plaintiffs 
could  not  recover  the  price. 
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The  30  bales  not  being  Identified  in  the  contract, 
and  specifically  sold,  the  contract  might  have  been 
satisfied  by  a  delivery  of  30  bales  with  the  mark  men- 
tioned, from  any  other  place  beside  Brooklyn  ;  or  if 
the  contract  related  to  Brooklyn,  then  out  of  r.ny 
other  store  there,  beside  M.  &  W.'s ;  or  if  the  contract 
had  been  to  sell  the  30  bales  at  M.  &  W.'s,  yet  they 
not  being  weighed,  did  not  pass. 

When  something  remains  yet  to  be  done,  as  be- 
tween buyer  and  seller,  or  for  the  purpose  of  ascer- 
taining either  the  quantity  or  price  of  the  articles 
sold,  there  is  no  delivery ;  and  the  property  does  not 
pass,  though  the  price  be  in  part  paid. 

And  so,  if  there  be  a  part  delivery,  the  other  part 
not  yet  ascertained  will  not  pass. 

And  there  need  not  be  an  express  agreement,  that 
something  farther  shall  be  done.  It  is  enough  that 
it  appear,  from  the  circumstances  of  the  case,  to  be 
necessary. 

Citations  15  Johns..  349 ;  6  East,  614 ;  11  East,  210, 
522  ;«12  East,  614 ;  2  Maule  &  S.,  397 ;  4  Campb.,  237. 

A  SSUMPSIT  for  goods  sold  and  delivered, 
-fi-  and  goods  bargained  and  sold,  tried  at  an 
adjourned  circuit  in  the  City  and  County  of 
N.  Y.,  Jan.  30,  1824,  before  Edwards,  Circuit 
J.  .when  the  jury  found  a  verdict  for  the  plaint- 
iffs, for  $471.90,  being  the  price, with  interest, 
of  66  bales  of  cotton  (after  deducting  $1,800 
paid  by  the  defendants),  which  the  plaintiffs 
claimed  on  the  trial  to  have  sold  and  delivered 
to  the  defendants. 

The  facts  proved  at  the  trial  are  sufficiently 
stated  in  the  opinion  of  the  court. 

Mr.  J.  Duer,  for  the  defendants,  moved  for 
a  new  trial.  He  made  the  following  points, 
and  cited  the  authorities  which  follow,  in  sup- 
port of  them  . 

1.  Where  goods  sold,  are  parcel  of  a  large 
quantity,  the  property  does  not  vest  absolutely 
in  the  vendee,  so  long  as  there  is  no  selection 
or  designation  of  the  part  sold,  or  separation 
of  it  from  the  part  unsold.     (2  Johns.,  16  ;  14 
Id.,  167;  7  East,  558;  Shep.  Touch.,  224;  Long, 
Sales,  149. 

2.  Where  any  act  of  the  seller,  such  as  count- 
ing, weighing,  &c.,  remains  to  be  done,  to  as- 
certain the  exact  quantity  sold,  the  property 
does  not  vest  absolutely  in  the*vendee;  [*25 1 
but  until  such  act  is  done,  remains  at  the  risk 
of  the  vendor.     (2  H.  Bl.,  123;  Bull.  N.P.,  50; 
12  Johns.,  165;  13  Id.,  53;  Long,  Sales,  154-1 57;. 
5  Taunt.,  617;  2  Maule  &  S.,  397;  15  Johns., 
349  ;  2  Campb.,  240  ;  Ross,  Vendors  and  Pur- 
chasers, 28.) 

3.  In  the  present  case,  there  was  neither  an 
actual  nor  constructive  delivery  to  the  defend- 
ants, of  the  30  bales  of  cotton  that  were  burnt 
in  the  store  of  Merry  &  Waite.     (2  N.  R.,  61.) 

4.  That  the  payment  of  part  of  the  price.does 
not, of  itself , alter  the  property  in  the  thing  sold, 
but  only  binds  the  bargain.   (2  Bl.  Com.,  448.) 

Mr.  G.  Oriffln,  contra,  insisted  on  the  follow- 
ing points,  among  others,  and  cited  the  author- 
ities which  follow,  in  support  of  them  : 

1.  There  was  a  complete  sale  by  the  plaint- 
iffs to  the  defendants.on  or  before  Aug.  21,1822, 
of  the  30  bales  of  cotton  consumed  by  fire  in 
the  store  of  Merry  &  Waite.  (11  East,  211 ;  Id., 
219,  per  Bayley,  J. ;  Id. ,  210  ;  2  H.  Bl.,  504  ;  4 
Bos.  &  P.,69;  6  East,614;  14/d.,614;  4 Campb., 
237;  13  East,  522;  4  Taunt.,  644;  5 Id.,  176;  Id., 
617;  2  Maule  &  S.,  397;  7  East,  558;  1  Pick., 
476;  Noy  Max.,  88;  2  Bl.  Com.,  448.) 

2.  The  contract  of  sale  was  entire;  and  by  ac- 
cepting the  two  parcels  that  remained,  after 
the  fire,  the  defendants  recognized  and  ratified 
the  contract  in  toto. 
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Curia,  per  WOODWORTH,  J.  Aug.  21,1822, 
the  plaintiffs  sold  to  the  defendants  66  bales  of 
cotton,  marked  G.  G.  &  Co.  As  evidence  of 
the  sale,  the  bill  of  parcels  delivered  to  the  de- 
fendants was  produced,  on  which  the  charge 
is  made  thus  :  "66  bales,  say  19,800  Ibs.,  $12 
per  hundred,  $2,376,  1  per  cent,  off."  The  de- 
fendants paid  at  the  time,  $1,800. 

The  plaintiffs'  cotton  was  in  three  stores  at 
Brooklyn;  one  kept  by  Van  Bokkelen,  another 
by  Caze  &  Richaud,  and  the  third  by  Merry  & 
Waite.  There  were  69  bales,  of  the  mark  sold, 
in  the  store  of  Van  Bokkelen,  and  30  bales  in 
the  store  of  Merry  &  Waite.  A  night  or  two  after 
252*]  *the  delivery  of  the  bill  of  parcels,  the 
30  bales  were  burnt.  They  had  been  weighed 
about  the  16th  or  17th  of  July.  No  order  for 
delivery  was  given.  The  bill  was  a  pro  forma 
bill,  the  weight  not  being  precisely  ascertained. 
The  plaintiffs'  witness  testified  that  he  pre- 
sumed the  word  "say"  denoted  that  the  esti- 
mate was  made  from  the  invoices;  that  had  the 
weight  been  actually  ascertained,  and  the  cot- 
ton delivered.the  deduction  of  1  per  cent,  would 
have  been  carried  out  on  the  bill  of  parcels. 

On  Sept.  5,  another  bill  was  delivered  to  the 
defendants,  charging  the  36  bales  according  to 
the  weigh-master's  bill,  which  was  produced. 
The  30  bales  were  inserted  at  a  certain  weight 
each,  with  a  remark,  "deduct  for  supposed 
loss,  150."  The  36  bales  were  weighed  at  the 
request  of  the  plaintiffs,  as  the  witness  sup- 
posed, at  the  time  of  delivery  to  the  defendants, 
and  subsequent  to  the  fire;  and  if  the  sale  had 
been  made  by  the  original  invoice,  the  cotton 
would  not  have  been  reweighed,  according  to 
the  usual  course  of  business.  After  the  fire, 
the  defendants  called  for  an  order  for  66  bales, 
which  was  refused  ;  but  an  order  for  86  was 
given. 

On  this  statement,  I  am  of  opinion  the  plaint- 
iffs are  not  entitled  to  recover  for  more  than  36 
bales. 

The  ground  upon  which  the  defense  rests  is, 
that,  as  to  the  30  bales,  burnt  in  the  store  of 
Merry  &  Waite,  there  never  was  a  delivery.  This 
is  apparent  from  the  fact  that  there  was  no 
proof  as  to  the  identity  of  this  parcel.  It  would 
have  been  competent  for  the  plaintiffs  to  de- 
liver the  number  of  bales  sold, from  any  parcel, 
whether  stored  at  Brooklyn,  or  in  the  City  of 
N.  Y. ;  and  such  a  delivery  would  have  satis- 
fied the  contract.  The  bill  of  parcels  is  general. 
There  is  no  specification  of  the  particular  bales, 
or  the  place  where  stored.  A  number  of  bales, 
containing  the  quantity,  is  all  that  appears  to 
have  been  required.  The  defendants  could  not 
insist  on  receiving  the  specific  quantity  at  Merry 
&  Waite's;  and  unless  they  had  this  right,  I  do 
not  perceive  on  what  ground  they  are  to  be  sub- 
jected to  the  loss.  The  principle  would  render 
them  liable  for  property  which  the  plaintiffs 
253*]  might  or  might  not  *have  elected  to  de- 
liver, in  satisfaction  of  the  purchase.  The  case 
presented  is  one  where  a  smaller  parcel  is  sold 
out  of  a  larger,  without  any  designation.  Had 
there  been,  it  may  be  presumed  the  plaintiffs 
would  have  produced  proof  of  it.  The  broker 
who  made  the  contract  was  in  court,  and  not 
called. 

But  if  it  be  admitted  that  the  purchase  was 
of  cotton  stored  at  Brooklyn,  the  only  specifica- 
tion is,  that  the  bales  were  marked  "G.  G.  & 
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Co."  No  reference  is  had  to  Merry  &  Waite's 
store  in  particular.  At  that  very  time  the  plaint- 
iffs had  69  bales  of  this  description  at  Van  Bok- 
kelen's.  Will  it  be  pretended  that  a  delivery  of 
56  bales  of  this  parcel  would  not  have  satisfied 
the  purchase?  If  it  would,  then  it  may  be  asked, 
where  is  the  proof  that  the  defendants  had  ac- 
quired an  absolute  right  to  the  30  bales  burnt? 

There  is  another  conclusive  objection  against 
a  recovery.  The  cotton  was  to  be  weighed  be- 
fore the  delivery  was  complete.  It  is  not  nec- 
essary there  should  appear  an  express  agree- 
ment was  made  to  that  effect.  The  first  bill 
of  parcels  was  well  described  by  the  plaint- 
iff's clerk,  as  a  pro  forma  bill.  It  was  con- 
jectural as  to  the  quantity.  The  one  per  cent. 
was  not  carried  out  for  that  reason.  The 
subsequent  act  of  weighing  was  indispensable, 
unless  the  defendants  had  agreed  to  accept 
the  cotton  according  to  the  estimate  made. 
The  plaintiffs  must  have  so  considered  it.  It 
was  reweighed  at  their  request.  Then,  for 
the  first  time,  the  one  per  cent,  was  deducted. 
It  was  then  ascertained  that  the  quantity  was 
less  than  originally  calculated.  These  facts 
show  very  satisfactorily,  that  the  delivery  was 
not  complete  when  the  30  bales  were  burnt. 
Indeed,  it  is  difficult  to  conceive  upon  what 
principle  the  seller  would  consider  that  there 
was  a  delivery, when  it  was  not  ascertained  how 
much  was  sold,  or  the  amount  to  be  received. 
The  principle  that  runs  through  all  the  cases 
is,  that  when  something  remains  to  be  done,  as 
between  buyer  and  seller,  or  for  the  purpose  of 
ascertaining  either  the  quantity  or  price,  there 
is  no  delivery.  Whether  the  *question  [*254 
arises  where  the  property  is  destroyed  or  where 
the  right  of  stopping  in  transitu  is  drawn  in 
question,  cannot  make  a  difference.  If  a  de- 
livery has  been  made,  the  goods  are  at  the  risk 
of  the  purchaser;  and  the  seller's  right  of  stop- 
ping in  transitu  ceases. 

The  delivery  of  the  36  bales,  after  the  fire, 
was  not  a  recognition  of  the  right  to  claim  for 
the  residue.  The  defendants  demanded  and 
were  entitled  to  66  bales.  The  acceptance  of  a 
part  is  in  exoneration  of  the  plaintiffs,  pro  tanto, 
leaving  the  question,  respecting  the  residue,  as 
it  was  before  that  delivery. 

The  following  authorities  will  be  found  to 
support  the  doctrine  upon  which  we  rest  the 
decision  of  this  cause:  15  Johns.,  349;  6"  East, 
614;  11  East,  210;  12  East,  614;  11  East,  522; 
2  Maule  &  S.,  397;  4  Campb.,  237. 

There  must  be  a  new  trial,  with  costs  to 
,-il'i' lr  the  event. 

New  trial  granted. 

Cited  in— 3  Wend.,  118 ;  8  Wend.,  360 ;  15  Wend.. 
222;  1  Den.,  52:  5  Den.,  381 ;  H.  &  D..  420;  8  N.  Y., 
297;  0  N.  Y.,  217;  19  Barb.,  427:  62  Barb.,  262;  64 
Barb..  268;  10  Abb.  N.  S.,  94 ;  3  Sandf.,  619 ;  3  Duer, 
£n,  316  ;  4  Rob.,  32 ;  2  Daly.  513 :  9  Minn.,  146;  20  Am. 
Dec.,  671 ;  12  Am.  Rep.,  63  (51  N.  H.,  94). 


SOUTHARD  v.  REXFORD. 

/.  Witiif#*  need  not  Criminate  Himself — Person- 
al Privilege — Question*  Tending  to  Criminate 
may  be  Anked  and  Answered.  2.  Action  for 
Breach  of  Promise — Evidence  of  Pro  mix? — 
Breach  of — Damages — Aggraration  of — Dis- 
cretion of  Jury. 

A  witness  may  be  asked  a  question,  the  answer  to 
which  will  criminate  him  ;  and  if  he  has  no  objec- 
tion, may  answer  it. 
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His  privilege  is  personal  only ;  but  It  Is  the  duty 
of  the  court  to  apprise  him  of  it. 

And  where,  in  an  action  for  breach  of  promise  of 
marriage,  the  defendant  asked  his  witness  if  he 
ever  knew  of  any  person  having:  criminal  connec- 
tion with  the  plaintiff,  and  the  judge  would  not 
suffer  the  question  to  be  put ;  bat  himself  told  the 
witness  he  might,  if  he  pleased,  state  any  improper 
intercourse,  if  there  had  been  any,  between  the 
plaintiff  and  him ;  held,  that  this  was  not  a  violation 
of  the  rule. 

A  Jury  may  infer  mutual  promises  of  marriage 
from  the  defendant's  visits  to  the  plaintiff  as  a 
suitor,  and  his  declarations  that  he  nad  promised 
to  marry  the  plaintiff. 

After  a  defendant  has  once  broken  a  promise  of 
marriage,  his  offer  to  renew  it  is  no  defense  to  an 
action  for  the  breach. 

In  an  action  for  breach  of  promise  of  marriage,  if 
the  defendant  give  notice  with  his  plea,  that  he  will 
prove  that  the  plaintiff  has  been  guilty  of  fornica- 
tion :  but  fail  entirely  to  show  it  on  the  trial,  the 
jury  may  consider  this  in  aggravation  of  damages. 

The  damages  in  this  action  are  in  the  sound  dis- 
cretion of  the  jury,  under  the  circumstances  of 
each  particular  case. 

Citations— 1  Phil.  Ev.,  222 ;  3  Campb.,  210,  519  ;  3 
Taunt..  424:  13  East,  58  n;  4  Day,  123  ;  2  Esp.  Dig., 
40 ;  13  Johns.,  82,  229 :  4  Esp.,  243 ;  Peake  Ev..  129. 

A  SSUMPSIT,  for  breach  of  promise  of  mar- 
J\.  riage,  tried  at  the  Saratoga  Circuit,  June, 
1825,  before  Walworth,  Circuit  J. 

The  plea  was  the  general  issue,  with  notice 
that  the  defendant  would  prove,  in  his  defense, 
255*]  that  the  plaintiff  *had,  at  various  times, 
and  with  various  persons,  specify  ing  them,  com- 
mitted fornication  after  the  alleged  promise. 

The  defendant  attempted,  at  the  trial,  to 
prove  this  branch  of  his  defense  by  one  Stephen 
Aylesworth  and  others,  but  failed. 

When  Aylesworth  was  upon  the  stand,  the 
counsel  for  the  defendant  asked  him  if  he  ever 
knew  of  any  person  having  criminal  connec- 
tion with  the  plaintiff? 

The  judge  told  the  witness  he  need  not  con- 
sider that  question  as  including  himself;  that 
he  was  not  bound  to  say  anything  respecting 
himself.  That  if  he  said  he  did  know  of  any 
person,  the  plaintiff's  counsel  must  be  permit- 
ted to  inquire  who  it  was,  in  order  to  test  his 
credibility,  or  for  the  purpose  of  enabling  him 
to  call  witnesses  to  disprove  it. 

The  witness  then  answered  the  question  in 
the  negative. 

The  defendant's  counsel  then  claimed  the 
right  of  putting  the  question  in  such  manner  as 
to  include  the  witness  in  the  answer  to  be  giv- 
en, leaving  it  to  him  to  make  the  objection  to 
answering  it,  if  he  thought  proper. 

The  judge  decided  that  it  was  improper  to 
put  a  question  to  a  witness,  when  it  clearly 
appeared  he  was  not  bound  to  answer  it.  That 
the  right  of  the  witness  to  be  exempt  from  de- 
claring his  own  infamy  or  guilt  was  perfect, 
and  must  be  preserved  to  its  fullest  extent. 
That  it  is  the  province  of  the  court  to  decide, 
whether  a  direct  answer  to  the  question  pro- 
posed will  furnish  evidence  against  the  wit- 
ness. In  such  cases  the  witness  is  not  bound 
to  answer  the  question  either  way,  although 
the  truth  may  not  criminate  him;  and  in  all 
such  cases  it  is  the  duty  of  the  court  to  inter- 
fere, and  prevent  the  question  from  being  put 
to  the  witness,  and  not  compel  him  to  claim  an 
exemption  from  answering,  on  the  ground  that 
it  would  criminate  himself;  because  the  very 
claim  of  exemption  would  cast  a  suspicion  on 
him.  Neither  would  the  judge  permit  the  coun- 
sel for  the  defendant  to  cast  a  suspicion  upon 
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the  character  of  the  plaintiff,  by  asking  their 
own  witness  a  question  which  she  might  refuse 
to  answer,  for  the  purpose  of  creating  such  a 
suspicion.  That  when  the  answer  to  a  ques- 
tion cannot  directly  implicate  *the  [*256 
character  of  the  witness,  but  may  do  it  collat- 
erally; then  the  question  may  be  put,  and  the 
witness  must  claim  his  exemption,  and  show 
how  it  may  implicate  him.  And  he  must,  in 
addition  to  that,  on  his  oath,  declare  that  his 
answer  will,  in  his  opinion,  have  that  ten- 
dency. 

The  judge,  therefore,  refused  to  allow  the 
question  to  be  put  in  the  form  proposed,  but 
told  the  witness  that  he  was  at  liberty  to  state 
any  improper  intercourse,  if  there  was  any 
such,  between  the  plaintiff  and  him. 

Other  questions  upon  the  trial  were,  whether 
a  valid  promise  of  marriage  was  proved,  and 
whether,  if  proved,  it  had  been  rescinded — both 
of  which  the  judge  left  to  the  jury  upon  the 
evidence.  Another  question  was,  whether  an 
offer  by  the  defendant  to  renew  his  promise  of 
marriage,  and  a  refusal  by  the  plaintiff,  was  a 
defense;  as  to  which  the  judge  charged,  that 
if  the  defendant  had  violated  his  agreement 
and,  in  consequence,  the  connection  between 
the  parties  had  been  broken  off,  the  offer  and 
refusal  were  no  defense. 

As  to  the  damages,  he  charged,  ' '  that  in 
cases  of  this  kind,  the  damages  are  always  in 
the  discretion  of  the  jury;  and  in  fixing  the 
amount,  they  have  a  right  to  take  into  consid- 
eration the  nature  of  the  defense  set  up  by  the 
defendant.  That  in  his  defense,  he  had  at- 
tempted to  excuse  his  abandonment  of  the 
plaintiff,  on  the  ground  that  she  was  unchaste, 
and  had  committed  fornication  with  different 
individuals.  But  it  appeared  from  the  testi- 
mony of  his  own  witnesses,  that  her  character 
in  that  respect  had  not  been  tarnished  even  by 
the  breath  of  suspicion.  That  with  such  a 
defense  on  the  record,  a  verdict  for  nominal 
or  trifling  damages  might  be  worse  for  her 
reputation  than  a  general  verdict  for  the  de- 
fendant. That  if  the  defendant  had  won  her 
affections,  and  promised  her  marriage;  and  had 
not  only  deserted  her  without  cause,  but  had 
also  spread  this  defense  upon  the  record,  for 
the  purpose  of  destroying  her  character,  the 
jury  would  be  justified  in  giving  exemplary 
damages." 

The  judge  also  commented  at  length  upon 
the  testimony;  and  expressed  to  the  jury  a 
decided  opinion  in  favor  *of  the  plaint- [*25  7 
iff  on  all  the  questions  of  fact  submitted  to 
their  decision. 

The  other  facts  are  stated  in  the  opinion  of 
the  court. 

Verdict  for  the  plaintiff  for  $750. 

Mr,  A.  C.  Paige,  for  the  defendant,  moved 
for  a  new  trial.  He  insisted  there  were  no 
mutual  promises  of  marriage  "  proved  ;  the 
promise  of  the  defendant,  therefore,  was  with- 
out consideration.  But  if  there  was  a  binding 
promise,  the  plaintiff's  second  engagement  of 
marriage  with  another  was  a  rescission  of  that 
with  the  defendant.  (Holt  N.  P.,  151  ;  3 
Mass.,  189.)  Besides,  the  defendant  was  dis- 
charged from  his  contract  by  his  offer  to  per- 
form, and  the  plaintiff's  refusal.  (17  Johns., 
175  ;  1  Chit.  PI.,  318.)  Her  refusal  to  receive 
the  defendant's  visits,  and  receiving  those  of 
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others,  were  a  breach  of  the  contract  on  her 
part,  and  discharged  the  defendant. 

The  judge  erred  in  overruling  the  question 
proposed  to  be  put  to  the  witness.  (3  Taunt., 
424  •  1  Phil.  Ev.,  205,  206,  and  the  cases  there 
cited,  ed.  1820;  3  Campb., 210,519;  4  Esp.,  226.) 

The  judge  erred  in  charging  that  if  the  con- 
tract had  been  broken  off  without  the  plaint- 
iff's fault,  she  was  not  bound  afterwards  to 
receive  the  defendant's  addresses. 

He  also  erred  in  charging  that  the  damages 
were  in  the  discretion  of  the  jury,  and  that  the 
defense  interposed  should  aggravate  the  dam- 
ages. (15  Mass.,  48;  2  Phil.  Ev.,  103,  106, 
107  ;  3  Johns.,  62,  64,  65  ;  9  Id.,  51.) 

Mr.  S.  G.  Huntington,  contra,  cited  3  Campb., 
519  ;  4  Esp.,  225,  242  ;  1  Phil.  Ev.,  206,  ed.  of 
1820;  2  Esp.  Dig.,  Gould  ed.,  405,  per  Mar- 
shall, Ch.  J.,  in  U.  8.  v.  Burr;  2  Com. 
Cont..  410. 

Ouria,  per  SUTHERLAND,  J.  Whether  there 
were  mutual  promises  of  marriage  between 
the  parties  or  not  was  properly  left  by  the 
judge  to  the  jury,  as  a  question  of  fact.  The 
evidence  abundantly  supports  the  verdict  upon 
this  point.  The  promise  on  the  part  of  the 
defendant  was  clearly  proved.  In  Jan.,  1819, 
258*]  he  admitted  to  an  Eliza  *Peck  that  he 
had  promised  to  marry  the  plaintiff,  and  In- 
tended to  fulfill  his  engagement.  About  the 
same  time  he  told  the  brother  of  the  plaintiff 
that  he  intended  soon  to  marry  her.  A  num- 
ber of  witnesses  testified  that  from  June,  1818, 
to  1823,  the  defendant  visited  the  plaintiff  as  a 
suitor,  and  was  apparently  well  received  by 
her ;  and  it  was  matter  of  public  notoriety 
that  he  was  courting  her.  The  fact  of  an  en- 
gagement of  marriage  between  the  parties — of 
a  promise  on  the  part  of  the  plaintiff  as  well 
as  of  the  defendant — is  necessarily  to  be  in- 
ferred from  this  evidence. 

It  was  also  correctly  submitted  to  the  jury, 
to  determine  as  a  question  of  fact  upon  the 
evidence,  whether  the  engagement  had  been 
rescinded  by  mutual  consent  or  had  been 
broken  off  by  the  plaintiff  before  any  breach 
on  the  part  of  the  defendant.  It  was  con- 
tended that  the  contract  was  broken  by  a  sub- 
sequent engagement  of  the  defendant  to  one 
Stephen  Aylesworth  in  the  spring  of  1819. 
On  this  point  the  evidence,  on  the  part  of  the 
defendant,  was  of  a  very  doubtful  and  suspi- 
cious character.  The  case  states  that  Stephen 
Aylesworth,  who  swore  to  the  engagement, 
upon  cross-examination  by  the  court,  repeat- 
edly contradicted  his  previous  statements,  and 
told  several  different  stories  as  to  the  time 
when  the  agreement  to  be  married  was  made 
between  him  and  the  plaintiff.  The  testimony 
of  Abel  Aylesworth  and  Samuel  Peterson  as 
to  the  confessions  of  the  plaintiff  that  she  was 
engaged  to  be  married  to  Stephen  Aylesworth 
were  not  free  from  lust  grounds  of  suspicion. 
The  jury,  without  doubt,  entirely  disregarded 
the  testimony  of  Stephen  Aylesworth  ;  and  if 
they  believed  the  other  two  witnesses,  they 
probably  supposed  the  declarations  of  the 
plaintiff  were  not  made  in  earnest,  as  all  the 
testimony  shows  that,  at  this  very  period,  the 
defendant  was  constant  in  his  attention  to  her, 
and  was  publicly  considered  as  her  suitor,  and 
received  by  her  in  that  character. 
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The  offer  made  by  the  defendant  a  short 
time  previous  to  his  marriage  to  renew  his  at- 
tentions to  the  plaintiff ',  and  her  refusal  to  re- 
ceive them,  afford  him  no  defense  against  this 
*action.  The  only  evidence  upon  this  [*259 
point  is  derived  from  the  confessions  of  the 
plaintiff  to  Olive  and  Peter  Tarpenny.  She 
stated  that  a  short  time  before  the  defendant 
courted  his  present  wife,  he  came  to  her  and 
wanted  to  be  %-iendly  again.  She  told  him  he 
had  deceived  and  disappointed  her  so  often 
that  she  could  have  no  confidence  in  him. 
That  the  defendant  then  told  her  he  was  de- 
termined to  get  married,  and  that  unless  she 
received  his  visits  he  would  go  somewhere 
else.  She  then  replied  that  he  might  go,  for 
what  she  cared.  The  fair  construction  of  this 
conversation  is  that  the  defendant  had  previ- 
ously violated  his  engagement ;  that  the  plaint- 
iff considered  him  so  faithless  that  no  reliance 
could  be  placed  upon  his  promises,  and  she, 
therefore,  refused  to  permit  him  to  renew  his 
visits.  It  is  to  be  remarked  that  the  defend- 
ant does  not,  on  this  occasion,  offer  to  marry 
the  plaintiff,  but  only  to  renew  his  addresses. 
She  chose  to  consider  the  connection  between 
them  as  at  an  end,  and  not  subject  herself  to 
the  pain  and  mortification  of  being  again  de- 
ceived. The  defendant's  offer  is  not  to  con- 
summate the  original  contract,  but  to  make  a 
new  one.  Then  she  had  a  right  to  decline. 

I  think  the  judge  erred  in  preventing  the 
defendant  from  asking  the  witness  (Stephen 
Aylesworth),  in  general  terms,  if  he  ever 
knew  of  any  person  having  criminal  connec- 
tion with  the  plaintiff.  The  witness  was  not 
bound  to  answer  the  question,  so  far  as  the 
answer  would  criminate  himself ;  and  it  was 
the  duty  of  the  court  to  apprise  him  of  his 
right  in  that  respect.  But  if  a  witness,  under 
such  circumstances,  thinks  proper  to  waive 
his  privilege,  I  do  not  understand  it  to  be 
either  the  duty  or  the  right  of  the  court  to 
force  it  upon  him,  and  to  deprive  the  party  of 
the  benefit  of  such  disclosures  as  he  may  vol- 
untarily make.  It  is  a  personal  privilege  only. 
The  fact  that  the  witness  had  criminal  inter- 
course with  the  plaintiff,  the  defendant  had  an 
undoubted  right  to  establish.  The  witness  was 
entirely  disinterested  and  as  competent  to  tes- 
tify to  that  fact  as  any  other.  No  man  shall 
be  compelled  to  criminate  himself ;  but  if, 
from  a  sense  of  justice  or  any  other  considera- 
tion, *he  is  willing  to  make  disclosures  [*2t>O 
which  involve  his  own  character,  and  may 
expose  him  to  punishment,  I  know  no  reason, 
either  of  law  or  policy,  which  should  prevent 
him. 

If  a  question  of  this  description  cannot  be 
put  in  general  terms,  how  is  a  particeps  crirn- 
inis  ever  to  testify  against  his  associates  ? 

In  Phillips  the  rule  is  thus  stated:  "A 
witness  cannot  be  compelled  to  answer  any 
question  which  has  a  tendency  to  expose  him 
to_penalties  or  to  any  kind  of  punishment;" 
1  Phil.  Ev..  222;  and  I  have  found  no  case 
where  the  object  of  the  question  was  to  estab- 
lish a  fact  material  in  the  cause,  and  not  di- 
rectly to  impeach  the  character  of  the  witness 
and  render  him  incompetent,  in  which  the 
court  have  ever  interfered,  except  upon  the 
application  of  the  witness.  3  Campb.,  210, 
519;  3  Taunt.,  424;  13  East,  58,  note;  4  Day, 
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123 ;  U.  8.  v.  Burr,  2  Esp.  Dig.,  405,  per  Mar- 
shall, Ch.  J. ;  13  Johns.,  82,  229.  The  lan- 
guage of  the  judges,  in  all  the  cases  is,  that  the 
witness  is  not  bound  to  answer  a  question,  the 
object  of  which  is  to  criminate  or  render  him 
infamous.  In  Rex  v.  Lewis,  4  Esp.,  225,  the 
witness,  on  his  cross-examination,  was  asked 
"if  he  had  not  been  in  the  House  of  Correc- 
tion in  Sussex."  Ld.  Ellenborough  interposed, 
and  said  the  question  should  «not  be  asked. 
So  in  M 'Bride  v.  M' Bride,  4  Esp.,  243,  Ld. 
Alvanley  would  not  permit  a  witness  to  be 
asked  "  whether  she  lived  in  a  state  of  concu- 
binage with  the  plaintiff."  In  both  these 
cases  the  questions  were  put  on  the  cross- 
examination,  and  with  the  sole  view  of  di- 
rectly impeaching  the  witnesses.  They  can- 
not be  supposed  to  have  been  willing  to  an- 
swer them ;  and  though  it  does  not  affirma- 
tively appear  that  they  objected,  yet,  from  the 
very  nature  of  the  case,  such  undoubtedly 
was  the  fact.  (Peak.  Ev.,  129,  et  seq.) 

But  although  the  judge  refused  to  permit  the 
defendant's  counsel  to  put  the  question  gen- 
erally to  the  witness,  so  as  to  include  himself 
as  well  as  others,  in  which  I  think  he  erred  ; 
still,  he  informed  the  witness  that  he  was  at 
liberty  to  state  any  improper  intercourse,  if 
261*]  there  had  been  any,  *between  him  and 
the  plaintiff.  The  witness,  therefore,  was  not 
prevented  from  making  a  full  disclosure  ;  and 
though,  perhaps,  he  would  be  less  likely  to  do 
it  under  such  circumstances,  still  I  do  not 
think  it  a  sufficient  cause  for  setting  aside  the 
verdict. 

Upon  the  question  of  damages,  the  charge  of 
the  judge  appears  to  me  to  be  unexceptionable. 
There  can  be  no  settled  rule  by  which  they 
are,  in  every  case,  to  be  regulated.  They  rest 
in  the  sound  discretion  of  the  jury,  under  the 
circumstances  of  each  particular  case ;  and 
where  the  defendant  attempts  to  justify  his 
breach  of  promise  of  marriage,  by  stating  upon 
the  record  as  the  cause  of  his  desertion  of  the 
plaintiff,  that  she  had  repeatedly  had  criminal 
intercourse  with  various  persons,  and  fails  en- 
tirely in  proving  it,  this  is  a  circumstance 
which  ought  to  aggravate  the  damages.  A  ver- 
dict for  nominal  or  trifling  damages,  under 
such  circumstances,  would  be  fatal  to  the 
character  of  the  plaintiff ;  and  it  would  be 
matter  of  regret,  indeed,  if  a  check  upon  a  li- 
cense of  this  description  did  not  exist,  in  the 
power  of  the  jury  to  take  it  into  consideration 
in  aggravation  of  damages. 

The  damages  do  not  appear  to  be  excessive. 

New  trial  denied. 

Witness'  privilege  of  refusing  to  answer  criminating 
question,  is  personal.  Cited  in— 19  Wend.,  195 ;  3  Hill, 
566 ;  32  N.  Y.,  137 ;  72  N.  Y.,  573 ;  28  Am.  Rep.,  184 ;  33 
How.  Pr.,  73 ;  39  How.  Pr.,  157 ;  4  Park.,  181 ;  6  Park., 
390;  18  Mich.,  271 ;  21  Am.  Dec.,  55  (7  Hals.,  42). 

Breach  of  promise  of  marriage— Damages.  Cited  in 
—24  N.  Y.,  257 ;  42  N.  Y.,  475  (1  Am.  Rep.,  562,  566). 

Justification.  Cited  in— 30  N.  Y.,  291 ;  45  Cal.,  115 ; 
47  Cal.,  202. 

Offer  to  marry  after  action  brought  no  defense. 
Cited  in— 44  Am.  Dec.,  443  (9  Ala.,  325) ;  40  Am.  Rep., 
277  (76  Ind.,  596). 

Also  cited  in— 38  Barb.,  121 ;  8  Abb.  Pr.,  303 ;  9  Abb. 
Pr.,  180 ;  2  Hilt.,  512;  2  Wood  &  M.,  22. 


WOLFE  v.  WASHBURN  AND  HAM. 

1.   Covenant  to  Pay  One  Money  Due  Another — 
Covenantee  may   Sue  on.    2.  Set-off— When 
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Allowed.   8.  Contents  of  Certificate  of  Justice— 
When  Extrajudicial,  not  Conclusive,  and  Sub- 
ject to  Contradiction  by  Parol  Evidence. 

A  covenant  to  pay  one  money  which  belongs  to 
another,  and  so  appears  on  the  face  of  the  cove- 
nant, may  be  sued  for  and  recovered  in  the  name  of 
the  covenantee ;  and  it  does  not  lie  with  the  cove- 
nantor to  object  that  the  suit  is  not  sanctioned  by 
the  cestui  que  trust- 

To  warrant  a  set-off,  there  must  be  a  subsisting 
debt  due  in  prcesenti,  and  it  must  be  due  from  the 
plaintiff  to  the  defendant ;  and  if  it  be  due  from  the 
plaintiff  and  another  to  only  one  of  the  defendants, 
it  is  not  admissible  as  a  set-off ;  and  though  it  be 
claimed  by  the  defendants,  and  allowed  by  the  jury 
as  a  set-off,  the  claim  being,  in  fact,  due  to  but  one 
defendant,  and  not  payable  at  the  time,  this  is  no 
bar  to  a  subsequent  action  for  the  same  demand 
when  it  becomes  payable,  in  favor  of  the  defendant 
to  whom  it  is  really  due. 

The  certificate  of  a  justice,  that  a  certain  demand 
was  claimed  before  him  by  the  defepdant  as  a  set- 
off,  is  extrajudicial  and,  therefore,  not  conclusive, 
and  may  be  contradicted  by  parol  evidence,  showing 
that  the  demand  was  not  so  claimed. 

The  official  certificate  of  a  justice  within  the  Stat- 
ute, Bess.  47,  ch.  138,  sec.  29,  can  regularly  contain  no 
more  than  the  process,  pleadings,  evidence,  verdict 
and  judgment ;  not  what  was  stated  before  him  by 
way  of  argument. 

COVENANT  on  a  sealed  agreement,  dated 
Aug.  14,  1824,  reciting  that  Washburn  had 
occupied,  for  three  years  ,*cer  tain  land  [*262 
of  which  one  Hallenoeck  died  seised  ;  and  that 
Washburn  also  occupied  it  at  the  date  of  the 
agreement,  at  $58  rent  for  the  first,  and  $65  for 
the  last  two  years  ;  that  half  this  rent  was 
claimed  by  one  More  ;  that  Hallenbeck  left  an 
infant  son  and  a  widow,  who  married  the 
plaintiff.  The  defendants  then  covenanted  by 
this  agreement  with  the  plaintiff,  as  well  on 
behalf  of  the  heir  at  law  and  the  widow,  his 
wife,  as  in  his  own  behalf,  that  within  six 
months  from  the  date  they  would  pay  him  the 
rent  recited,  or  so  much  as  still  remained  due 
and  ought  to  be  accounted  for  and  paid  to  the 
heir  at  law,  or  widow,  or  any  other  representa- 
tive of  the  rights  and  interests  of  H.,  the  an- 
cestor. 

Plea:  1st.  Non  est  factum  ;  and  2d.  That  on 
Jan.  14,  1825,  Washburn  (one  of  the  defend- 
ants) impleaded  the  plaintiff  and  his  wife  in 
assumpsit,  before  J.  A.  Showerman,  a  justice  ; 
and  that  on  the  trial,  Feb.  7,  1825,  the  plaintiff 
and  his  wife  eave  in  evidence,  in  support  of 
their  defense,  the  covenant  declared  on  ;  and 
the  jury  allowed  and  set  off  the  money  due  and 
owing  for  the  rent  secured  to  be  paid  by  the 
covenant,  against  Wash  burn's  claim,  and  ren- 
dered a  verdict  for  him,  which  was  followed 
by  a  judgment. 

The  defendants  also  gave  notice,  with  these 
pleas,  that  they  would  prove  in  their  defense, 
that  after  the  execution  of  the  covenant  in 
question,  and  before  this  suit  was  commenced, 
Thaddeus  Reid  was,  by  the  Surrogate  of  Co- 
lumbia, appointed  guardian  of  the  infant,  and 
that  this  suit  was  prosecuted  by  the  plaintiff 
for  his  own  benefit,  without  the  authority  or 
direction  of  the  guardian. 

The  plaintiff  replied  to  the  2d  plea,  that  he 
did  not  give  in  evidence,  or  claim  the  covenant 
in  question  as  a  set-off  on  the  trial  in  that  plea 
mentioned  ;  and  that  he  did  not  claim  the 
money  secured  by  the  covenant  as  a  set-off, 
and  did  not  consent  to  a  set-off. 

The  cause  was  tried  at  the  Columbia  Cir- 
cuit, Sept.,  1825. 
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On  the  trial,  the  execution  of  the  covenant 
being  admitted,  the  defendants  proved  the 
facts  stated  in  their  notice,  and  then  moved  for 
a  nonsuit,  which  was  overruled. 
263*]  *The  defendant  then  gave  in  evi- 
dence the  certificate  of  J.  A.  Showerman,  the 
justice,  to  prove  the  facts  pleaded  in  the  second 
plea.  The  certificate  stated  that  the  plaintiff's 
account  before  him  was  more  than  $100  ;  that 
the  covenant,  now  in  question,  was  given  in 
evidence  by  the  defendants,  who  claimed  to 
have  the  rent  allowed  them  by  the  jury  ;  that 
the  jury,  after  being  out  a  short  time,  sent  for 
the  covenant ;  that  they  found  for  the  plaintiff 
$7.75.  This  certificate  was  drawn  up  by  the 
defendants'  attorney,  under  the  direction  of 
the  justice,  during  the  circuit.  It  was  authen- 
ticated by  the  certificate  of  the  county  clerk,  in 
the  usual  form ;  the  certificate  of  the  justice 
being  dated  the  27th,  and  that  of  the  clerk 
Sept.  30,  1825. 

The  certificate  of  the  justice  was  objected 
to  as  evidence,  on  account  of  the  manner  in 
which  it  was  drawn  up  ;  but  was  received. 

Several  of  the  jurors  before  the  justice  were 
then  sworn  as  witnesses  for  the  present  de- 
fendants, and  stated  that  they  allowed  the 
rent,  or  a  part  of  it,  to  the  defendants,  on  the 
trial  before  the  justice. 

The  plaintiff  then  offered  in  evidence  a  copy 
of  the  minutes  of  the  justice,  taken  at  the 
trial,  verified  by  the  official  certificate  of  the 
justice,  who  was  in  court,  and  there  fixed  his 
seal,  to  contradict  his  first  certificate.  This  was 
objected  to,  but  received  ;  and  the  balance  of 
proof  was,  that  though  the  jury  allowed  the 
rent  to  the  defendants,  yet  it  was  not  claimed 
by  them  as  a  set-off ;  but  the  covenant  was 
given  in  evidence  by  them,  to  show  that  the 
payment  of  the  plaintiff's  demand  had  been  by 
the  agreement  of  the  parties  postponed,  and 
that  the  suit  was  prematurely  brought ;  that  a 
part  of  the  plaintiff's  demand  was  for  the  rent 
of  a  room  and  pasture  ;  and  the  covenant  was 
mentioned  by  the  defendants  on  the  trial  in 
reference  to  those  charges  ;  that  the  plaintiff, 
however,  told  the  jury  that  they  should  allow 
the  rent  as  a  set  off. 

Verdict  for  the  plaintiff  for  $10.05,  subject 
Jo  the  opinion  of  the  court  on  a  case  containing 
the  facts. 

264*]       *Other  particulars  will  be   found 
stated  in  the  opinion  of  the  court. 

Mr.  C.  Bushnell,  for  the  plaintiff.  The  action 
was  rightly  brought  in  the  name  of  Wolfe.  (11 
Johns.,  91.) 

The  judge  properly  admitted  the  evidence  in 
contradiction  of  the  justice's  certificate.  (8 
Cow. .  126  ;  18  Johns. ,  354  ;  4  Cow. ,  458  ;  Com. 
Dig.,  Action,  L.,  4,  new  ed. ;  16  Johns.,  136.) 
So  far  as  it  related  to  the  fact  of  set-off, it  was  ex- 
trajudicial.  (LawsN.Y.,sess.47.ch.238,sec.29.) 

The  covenant  was  not  admissible  as  a  set  off 
before  the  justice.  (11  Johns.,  91  ;  12  Id.,  343  ; 
4  Johns.  Ch.,  136  ;  4  Johns.,  510.)  And  if  re- 
ceived as  such,  it  cannot  affect  the  plaintiff's 
claim. 

The  proceedings  in  the  former  suit  were  not 
between  these  parties;  nor  was  the  demand  on 
the  covenant  between  the  parties  in  that  suit. 
It  was  inadmissible  as  a  set-off  in  any  view. 

Mr.  D.  B.  Tnllmadfje,  contra.  No  doubt  this 
rent  has  once  before  been  recovered,  and  that, 
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too,  by  persons  authorized  to  receive  it — one 
of  them  being  this  very  plaintiff.  (5  Johns., 
66.)  But  the  plaintiff  has  no  rights.  They 
passed  to  Reid,  the  guardian,  on  his  appoint- 
ment. He  cannot  be  deprived  of  them  by  the 
plaintiff's  act,  who  was  a  mere  trustee  for  the 
infant,  or  the  infant's  guardian.  The  debt 
being,  in  truth,  due  to  the  guardian,  he  has  a 
right  to  control  it,  though  the  plaintiff  is  the 
nominal  creditor.  (1  Johns.  Cas.,  411;  11 
Johns.,  47;  Bid.,  425;  12  Id.,  343.) 

At  any  rate,  the  former  suit  was  a  bar,  if  •  he 
plaintiff  has  the  right.  He  had  the  same  rights 
at  the  former  trial,  and  they  were  set  off  and 
allowed.  (5  Johns.,  129.) 

Parol  evidence  was  not  admissible  to  contra- 
dict the  justice's  certificate.  (5  Johns.,  351.) 

Curia  per  WOODWORTH,  J.,  after  stating  the 
facts.  It  is  urged  that,  as  a  guardian  had  been 
appointed  for  the  heir  of  Hallenbeck,  the 
plaintiff  cannot  sustain  the  action.  The  plaint- 
iff stands  in  the  relation  of  trustee,  and  must, 
undoubtedly,  account  with  the  guardian;  but 
with  this,*I  apprehend,  the  defendants  [*265 
have  no  concern.  They  are  bound  to  pay  the 
plaintiff  in  the  terms  of  their  covenant. 

In  point  of  fact,  it  appears  from  the  evidence, 
that  the  jury  did  allow,  as  a  set-off  to  the  de- 
fendants before  the  justice,  the  rent,  or  a  part 
of  the  rent,  secured  by  the  covenant.  But  it 
also  appears,  very  satisfactorily,  that  the  cov- 
enant was  not  offered  on  that  trial  as  a  set-off, 
but  to  show  that  Washburn  could  not  sustain 
an  action  on  his  account,  inasmuch  as  the  rent 
was  not  then  payable,  and  that  the  claims  of 
the  parties  against  each  other  were  suspended 
until  the  rent  became  due.  The  counsel  for 
the  defendants,  before  the  justice,  moved  for  a 
nonsuit,  which  was  denied.  After  this  the 
counsel  put  the  covenant  in  his  pocket.  The 
jury  retired,  and  at  the  request  of  the  justice, 
he  delivered  the  bond  to  the  constable,  who 
carried'!  t  to  the  jury. 

The  covenant  was  not  the  subject  of  set-off 
at  law,  it  not  being  between  the  same  parties 
to  the  suit  before  the  justice.  Besides,  it  was 
not  then  broken.  The  trial  was  Feb.  7,  1825, 
and  the  rent  did  not  fall  due  till  the  14th. 
And  the  weight  of  evidence  is,  that  it  was  not 
offered  as  a  set-off.  If,  notwithstanding  this, 
the  jury  have  arbitrarily  allowed  it,  they  have 
done  Washburn  an  injustice;  but  that  is  no 
cause  for  depriving  the  plaintiff  of  his  right. 

The  certificate  of  the  justice  states  that  the 
defendants,  on  the  trial,  claimed  to  have  the 
rent  secured  by  the  covenant  allowed  to  them 
by  the  jury  in  making  up  their  verdict.  The 
defendants  in  this  cause  objected  to  evidence 
contradicting  the  certificate  in  this  respect. 
But  it  seems  to  have  been  admitted,  as  there  is 
no  mention  in  the  case,  that  the  judge  allowed 
the  objection. 

I  incline  to  think  that  the  fact  stated  by  the 
justice,  to  wit:  that  the  defendants  claimed  to 
have  the  rent  allowed  them  by  the  jury,  is  ex- 
trajudicial,  and  regularly  no  part  of  his  record. 
It  is  not  the  statement  of  a  proceeding,  or  the 
evidence;  but  rather  that  the  defendants  urged, 
by  way  of  argument,  that  the  rent  should  be 
allowed.  The  certificate  of  a  justice  must  con- 
tain the  process,  pleadings,  'evidence,  [*266 
verdict  and  judgment.  Beyond  these,  he  is  not 
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called  on  to  certify.  If  he  goes  further,  his 
statements  conclude  no  one. 

But,  on  general  principles,  a  legal  demand 
cannot  be  extinguished  in  this  manner.  The 
defendants  might,  on  the  ground  now  relied 
upon,  have  requested  the  jury  to  allow  them 
money  due  on  a  bond,  payable  ten  years  after 
the  trial;  and  if,  unadvisedly,  the  jury  had 
done  so,  it  would  undoubtedly  have  been  good 
cause  to  reverse  the  judgment;  but  would  not 
bar  them  of  their  remedy  by  action  for  the 
same  claim,  when  it  should  become  due.  This 
is  founded  on  the  plain  principles  of  reason, 
and  of  law.  An  allowance  to  a  party,  by  way 
of  set-off,  is  always  founded  on  an  existing  de- 
mand in  prcBsenti,  and  not  one  that  may  be 
claimed  infuturo. 

So  far  as  respects  the  present  action,  the  re- 
covery before  the  justice  has  no  operation. 

I  am,  therefore,  of  opinion  that  the  plaintiff 
is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 

Cited  in— 3  Wend.,  402 ;  5  Wend.,  245 ;  12  Wend., 
506 ;  H.  &  D.,  206 ;  25  N.  Y.,  616 ;  6  Barb.,  33;  13  Barb., 
160 ;  14  Barb.,  288 ;  15  Barb.,  26 ;  27  Am.  Dec.,  151. 


AYMAR  AND  AYMAR  t>.  ASTOR. 

Common  Carriers — Masters  and  Owners  of  Ves- 
sel, not — Damage  to  Freight  by  Rats — Evidence 
of  Commercial  Usage. 

Bear  skins  were  received  by  the  master  of  a  vessel 
to  transport  from  New  Orleans  to  N.  Y.,  and  there 
to  be  delivered  in  pood  order  and  condition,  dangers 
of  the  seas  excepted.  The  skins  being  damaged  by 
rats,  in  an  action  against  the  owners  of  the  vessel 
upon  the  undertaking ;  held,  that  evidence  of  mer- 
cantile usage  and  understanding,  at  New  Orleans 
and  N.  Y.,  that  injuries  by  rats  are  considered  and 
treated  as  perils  of  the  sea,  was  inadmissible. 

The  master  or  owners  of  a  vessel  transporting 
goods  on  the  high  seas,  are  not  common  carriers, 
within  the  meaning  of  the  rule,  subjecting  the  latter 
to  all  losses  or  injuries,  which  arise  from  any  other 
cause  than  the  act  of  God,  or  the  enemies  of  the 
country.  And  in  an  action  against  the  master  or 
owners  for  loss  or  damage  of  goods  from  any  other 
cause,  it  should  be  submitted  to  the  jury,  upon  the 
evidence,  whether  they  used  ordinary  care  and  dil- 
igence. 

Citations— 2  B.  &  P.,  164;  5  B.  &  P.,  213;  7  Johns., 
389;  2  Johns.,  335;  4  Campb.,  203;  Phil.  Ins.,  250; 
Abb.  Ship.,  pt.  3,  ch.  3, Is.  9;  1  Wils.,  281 ;  Jones  Tr. 
on  Bail,  105, 103. 

ON  ERROR  from  the  C.  P.  of  N.  Y.  Astor 
brought  assumpsit  against  Aymar  and  Ay- 
mar,  in  the  court  below,  for  the  value  of  cer- 
tain bear  skins,  shipped  on  board  the  defend- 
ant's vessel  at  New  Orleans  for  N.  Y.,  but 
which  were  destroyed  by  rats  on  the  voyage. 

By  the  bill  of  lading,  signed  by  the  master, 
the  receipt  of  the  bear  skins  was  acknowledged, 
267*]  to  be  delivered  in  *good  order  and  well 
conditioned  to  the  plaintiff  in  N.  Y.,  the  dan- 
gers of  the  seas  and  of  capture  excepted. 

When  they  were  delivered  in  N.  Y.,  they 
were  damaged  by  rats,  and  the  parties  went 
into  evidence  in  the  court  below  upon  the  ques- 
tion whether  the  vessel  was  prudently  managed 


NOTE.— Masters  and  owners  of  vessels,  as  common 
carriers. 

Masters  and  owners  of  vessels,  who  undertake  to  carry 
for  hire,  are  common  carriers.  There  is  no  distinc- 
tion between  carriers  by  water  and  carriers  by  land. 
The  above  case  of  Aymar  v.  Astor  is  not  sustained 
by  the  authorities.  See  Allen  v.  Sewall,  2  Wend., 
327 :  Elliott  v.  Rossell,  10  Johns.,  1,  note. 
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for  the  avoiding  of  rats,  or  whether  the  master 
had  been  negligent  in  that  respect. 

The  defendants  offered  to  prove  that  both  at 
New  Orleans  and  N.  Y.  damage  by  rats  was 
considered  and  treated  by  the  usage  of  trade 
and  merchants  as  a  peril  of  the  sea.  The  court 
below  excluded  the  evidence,  and  the  defend- 
ants excepted. 

The  court  charged  the  jury  that  the  defend- 
ants were  common  carriers,  and  liable  as  such 
for  damage  done,  unless  by  the  act  of  God,  or 
the  perils  of  the  sea,  excepted  in  the  bill  of  lad- 
ing. That  damage  by  rats  was  not  a  peril  of 
the  sea.  And  the  defendants  excepted. 

Verdict  and  judgment  for  the  plaintiff  below. 

Mr.  D.  Lord,  Jr.,  for  the  plaintiffs  in  error. 
The  evidence  of  the  merchantile  meaning  of 
the  words  "perils  of  the  sea"  should  have  been, 
received.  (4  East,  130;  2  Johns.,  335,  549-  7 
Id.,  385;  5  Bos.  &  P.,  213;  Park  Ins.,  44,  etseg.; 
Abb.  Sh.,  pt,  3,  ch.  4,  sec.  2.) 

It  is  true  Hunter  v.  Potts,  4  Campb.,  203,held 
that  a  loss  by  rats  was  not  a  peril  of  the  sea, 
but  that  case  went  on  Rohl  v.  Parr,  1  Esp. ,  445, 
which  presented  a  question  of  fact,  and  was 
decided  by  a  jury.  Dale  v.  Hall,  1  Wils.,  281, 
is  directly  opposed  to  Ganiques  v.  Cox,  1  Binn. 
592,  598. 

At  any  rate,  the  liability  of  the  defendants 
below  should  have  been  put  to  the  jury  upon 
the  question  of  actual  negligence. 

Mr.  D.  R  Ogden,  contra,  relied  on  Rohl  v. 
Parr,  1  Esp.,  445;  Hunter  v.  Potts,  4  Campb., 
203,  Dale  v.  Hall,  1  Wils.,  281,  as  in  point  for 
the  defendant  in  error.  He  also  cited  Phil. Ins. , 
251;  Abb.  Sh.,  pt.  3,  ch.  3,  sec.  9. 

*SAVAGE,  Ch.  J.,  said  he  thought  [*268 
the  evidence  of  mercantile  understanding  and 
usage  as  to  the  meaning  of  the  words  '  'perils 
of  the  sea,"  should  have  been  received.  And 
he  cited  and  commented  upon  various  author- 
ities as  warranting  this.  Anderson  v.  Pitcher, 
2  Bos.  &  P.,  164;  Scott  v.  BowdiUion,  5  Id.,  213; 
Coil  v.  Com.  Ins.  Co.,  7  Johns..  389;  Frith  v. 
Barker,  2  Id.,  335. 

As  to  the  question  of  liability,independent  of 
the  evidence  offered,  he  said  the  terms  "perils 
of  the  sea,"  as  used  in  contracts  of  insurance, 
do  not  include  those  losses  which  may  be  pre- 
vented by  proper  care.  In  a  late  case,  Hunter 
v.  Potts,  4  Campb.,  203,  Ld.  Ellenborpugh  de-' 
cided  that  a  loss  arising  from  rats  eating  holes 
in  the  ship's  bottom  is  not  within  the  perils  in- 
sured against  by  the  common  form  of  a  policy. 

The  cases  decided  against  common  carriers, 
are  said  by  Mr.  Phillips  (Tr.  on  Ins.,  250)  not 
to  be  applicable  in  actions  depending  on  the 
law  of  marine  insurance.  The  master  of  a  ves- 
sel at  sea,  he  does  not  consider  within  the  term 
common  carrier. 

It  is  the  duty  of  the  master  to  take  all  possi- 
ble care  of  the  goods  on  board;  and  though  the 
master  or  owners  are  not  liable  for  injury  by  a 
leak  in  the  ship,  by  tempests,  or  other  accident 
(Abb.  Sh.,  pt.  3,  ch.  3,  sec.  9),yet  they  are  lia- 
ble if  the  leak  be  occasioned  by  rats.  It  was 
so  decided  in  Dalev.  Hatt,  1  Wils.,  281,  which 
was  an  action  against  a  hoyman,  for  so  negli- 
gently carrying  goods  that  they  were  spoiled. 
It  was  shown  that  the  injury  was  occasioned 
by  rats  eating  a  hole  in  the  vessel,  and  the  de- 
fendant had  a  verdict,  which  the  court  set 
aside;  Lee,  Ch.  J.,  saying,  "everything  is  neg- 
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ligence  in  a  carrier,  which  the  law  does  not 
excuse;  and  he  is  answerable  for  goods  the  in- 
stant he  receives  them  into  his  custody;  and  in 
all  events,  except  they  happen  to  be  damaged 
by  the  act  of  God,  or  the  King's  enemies,  and 
a  promise  to  carry  safely,  is  a  promise  to  keep 
safely."  Sir  William  Jones  says  (Tr.  on  Bail., 
105),  "but  the  true  reason  of  this  decision  is 
not  mentioned  by  the  reporter.  It  was,  in  fact, 
269*]  *at  least  ordinary  negligence  to  let  a 
rat  do  such  mischief  in  the  vessel." 

This  case  is  not  supposed  by  Phillips  or  Ab- 
bott (Tr.  on  Sh.,  part  3,  ch.  3,  sec.  9)  to  be  in- 
consistent with  the  ancient  rule,  that  the  mas- 
ter is  not  liable  for  such  an  injury,  if  he  pro- 
vides against  it  by  takingacat  on  board  at  the 
commencement  of  the  voyage. 

The  master  of  a  vessel,  I  apprehend,  is  not  re- 
sponsible, like  a  common  carrier,  for  all  losses, 
except  they  happen  by  the  act  of  God  or  the 
enemies  of  the  country. 

A  carrier  for  hire,  ought,  by  the  general  rule, 
to  be  responsible  only  for  ordinary  neglect. 
(Jones,  Bail.,  103.)  The  liability  did  not  exist 
formerly  for  robbery.  That  became  necessary, 
to  guard  against  collusion,  by  the  carrier,  with 
robbers.  If  the  same  liability  attached  to  the 
master  and  owners  of  a  vessel,  it  was  useless 
to  inquire  (as  was  done  in  this  case  in  the  court 
below)  whether  it  was  proper  for  the  master  to 
smoke  his  vessel  to  destroy  vermin. 

The  true  question  to  be  submitted  to  the  jury 
was,whether  the  master  had  used  ordinary  care 
and  diligence  in  carrying  the  goods  in  question. 
Whether  a  cat  is  a  sufficient  precaution  against 
rats,  or  whether  smoking  the  vessel  is  the  prop- 
er and  more  efficacious  remedy  against  this 
evil,  is  a  proper  subject  for  the  consideration 
of  the  jury.  Formerly,  taking  a  cat  on  board 
was  accounted  ordinary  diligence,  and  excused 
from  damages.  If  subsequent  experience  has 
shown  a  better  remedy,  it  is  the  duty  of  mas- 
ters and  owners  to  adopt  it. 

WOODWORTH  and  SUTHERLAND,  JJ.,  were 
of  the  opinion  that  the  evidence  of  mercantile 
usage  and  understanding,  was  properly  over- 
ruled by  the  court  below;  but  they  agreed  with 
the  Ch.  J.  in  his  opinion  upon  the  other  point. 

The  judgment  was,  therefore,  reversed,  on 
the  ground  that  the  court  erred  in  charging  the 
jury  that  the  defendants  below  were  common 
carriers,  and  liable  as  such. 

Judgment  reversed. 

Overruled-  2  Wend.,  327;  6  Wend.,  335;  21  Wend., 
198. 

Cited  in-1  Wend.,  37;  37  N.  Y.,  397;  75  N.  Y.,  77;  44 
Barb.,  488;  9  How.  Pr..  227:  Abb.  Adm.,  352:  4  Trans. 
App..  4«5:  24  Am.  Dec.,  738  (3  8.  &  P.,  135);  31  Am. 
Dec  747  (12  Conn.,  410):  39  Am.  Dec.,  400  (15  Conn., 
639):  46  Am.  Dec.,  591  (27  Me.,  132). 


270*]  *TREADWELL  AND  THORNE 

v. 
THE  UNION  INSURANCE  COMPANY. 

Marine  Insurance —  Underwrite™  mtiy  Show  In- 
competency  of  Crew —  When  Vessel  is  Disabled, 
Master  should  Procure  Another — Exceptions — 
Seaworthiness  at  a  Given  Time. 

In  an  action  on  a  policy  of  insurance  upon  a  cargo, 
the  underwriters  may  show,  In  their  defense,  that 
the  vessel  had  not  a  competent  crew,  or  a  captain 
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or  pilot  of  competent  skill.  But  this  is  a  question 
of  fact  to  be  submitted  to  a  jury,  upon  the  nature 
of  the  voyage,  &c. 

If  the  vessel  become  disabled,  in  such  case  the  un- 
derwriters have  a  right  to  claim  that  the  master 
should  procure  another  vessel  to  forward  the  cargo, 
if  in  his  power.  The  rule  on  this  subject  is,  that 
if  there  be  a  vessel  in  the  port  of  distress,  or  in  a 
contiguous  port,  the  master  should  procure  it. 

But  where  it  appeared  that  resort  must  have  been 
had  to  distant  places  and,  independent  of  procuring 
a  vessel,  there  were  further  serious  impediments  in 
the  way  of  putting  the  cargo  on  board;  held,  that 
the  rule  was  not  obligatory. 

A  cargo  was  insured  at.  and  from  N.  C.  to  N.  Y.; 
held,  that  if  the  vessel  was  seaworthy  when  she 
passed  the  boundary  line  of  N.C.,  this  was  sufficient; 
and  her  unseaworthiness,  previous  to  that  point  of 
time,  would  be  no  defense  in  an  action  against  the 
underwriters  for  a  loss. 

Citations— 1  Cai.,  45;  7  T.  R.,  160;  12  Johns.,  107. 

A  SSUMPSIT  upon  a  valued  policy  of  insur- 
JJL  ance,  dated  Sept.  22,  1823,  on  part  of  800 
bushels  of  wheat,  on  board  the  schooner  Lodge 
Farrow, master,  on  a  voyage  at  and  from  North 
Carolina  to  N.  Y.,  containing  the  clause,  "the 
captain  at  liberty  to  act  as  pilot,"  and  the  com- 
mon memorandum,  by  which,  among  other 
things,  grain  of  all  kinds  is  warranted  free 
from  average,  unless  general. 

The  cause  was  tried  at  the  N.  Y.  Circuit, 
Jan.  31,  1825,  before  Edwards,  Circuit  J. 

On  the  trial,  the  plaintiffs  proved  that  Sept. 
13,  1823,  the  schooner  sailed  with  the  wheat 
on  board,  from  Perquimions  River,  at  or  near 
the  town  of  Hertford,  in  the  State  of  N.  C., 
on  her  voyage  for  N.  Y. ;  and  after  experi- 
encing a  series  of  head  winds,  and,  at  last,  very 
tempestuous  weather,  until  Nov.  8,  she  was  run 
on  shore  upon  Cape  Hatteras  Banks,  about  18 
miles  north  of  Cape  Hatteras  Light-House — this 
being  deemed  necessary  by  the  master  and  ere w , 
to  save  the  vessel  and  cargo  from  total  destruc- 
tion, and  preserve  the  lives  of  the  crew.  In  the 
act  of  running  her  on  shore,  she  was  so  much 
injured  as  to  be  incapable  of  proceeding  on  her 
voyage,  and  was  afterwards  sold.  The  wheat 
was,  in  the  end,  so  intermixed  with  sand  and 
water,  as,  in  the  opinion  of  the  master,  to  be 
unfit  *for  transportation,  and  was  sold  [*27  1 
at  public  auction,  after  full  notice  by  adver- 
tisement, for  $70.55^;  which,  after  defraying 
commissions,expenses,&c.(  left  $22,afterwards 
paid  to  the  consignees. 

Verdict  for  the  plaintiffs  for  the  sum  insured, 
with  interest,  as  for  a  total  loss,  deducting  the 
net  proceeds  of  the  salvage. 

A  motion  was  now  made,  in  behalf  of  the  de- 
fendants, for  a  new  trial,  grounded  on-  a  very 
voluminous  case,  containing  the  evidence  at 
large,  which,  so  far  as  it  is  material,  beyond 
what  is  above  given,  will  be  found  stated  in 
the  opinion  of  the  court. 

Mr.  T.  A.  Emmet,  for  the  motion  insisted: 

1.  That  the  vessel  was  not  seaworthy,  either 
at  the  commencement  of  the  risk  or  any  other 
time.   (1  Cai.,  32  ;  Marsh.  Ins.,  Condv  ed..  154, 
155,  165 a,  n.  16  ;  Id.,  1656,  n.  17  ;  Id..  166,  n. 
18;  1  Johns.  Cas.,  184;  1  Mass.,  436;  Phil.  Ins., 
114,  117  ;  Selw.  N.  P.,  4th  ed.,  954,  n,  53.) 

2.  That  the  master  was  guilty  of  so  many 
and  great  delays  in  the  prosecution  of  the  voy- 
age, as  amounted  to  a  deviation. 

3.  That  the  voyage  was  broken  up  on  ac- 
count of  the  sale  of  the  cargo,  and  not  from  the 
impossibility   of  procuring  another   vessel  to 
send  on  the  cargo  to  N.  Y . ;  and  that  such  a 
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vessel  could  easily  have  been  procured.     (18 
Johns.,  210,  211  ;  14  Johns..  138;  1  Cai.,  196; 
3  Cai.,  108  ;  1  Johns.  Cas.,  226 ;  Condy  Marsh., 
221,  224,  233  ;  1  Wh.,  224  ;  7  East,  38.) 
J/r.  O.  Griffin,  contra: 

1.  The  crew  of  the  vessel  was  competent  for 
the  voyage.    (Park  Ins.,  299,  note  a  ;  2  Campb. , 
235;  3  Taunt.,  299;  2  B.  &  A.,  320;  1  Cai.,  217.) 

2.  There  was  no  deviation,  or  unnecessary 
-delay.     (4  Esp. ,  25  ;  2  Condy  Marsh. ,  840,  841, 
note;  2  Taunt.,  301.) 

3.  It  was  not,  under*  the  circumstances,  the 
duty  of  the  master  to  attempt  to  forward  the 
cargo  to  its  port  of  destination  in  another  ves- 
272*]  sel;  and  there  was,  therefore,  *a  loss  of 
the  voyage  by  a  peril  insured  against.    (Park. 
Ins.,  152,  153.  221;  Phil.  Ins.,  489,  490.  and  the 
«ases  there  cited;  12  Johns.,  107;  18  Johns., 208.) 

Curia,  per  WOODWORTH,  J.  Three  points 
are  raised  by  the  defendants: 

1.  That  the  vessel  was  not  seaworthy. 

2.  That  the  master  was  guilty  of  so  many 
and  great  delays,  as  amounted  to  a  deviation. 

3.  That  the  voyage  was  broken  up,  on  ac- 
count of  the  state  of  the  cargo,  and  not  from 
the  impossibility  of  procuring  another  vessel, 
to  send  on  the  cargo  to  N.  Y. 

As  to  the  vessel,  it  is  satisfactorily  made  out, 
that  she  was  tight,  stanch  and  strong,  Sept.  13, 
1823.  Having  received  her  cargo  on  board,  she 
sailed  on  her  voyage  to  N.  Y.,  down  Perquim- 
ions  River,  from  a  place  at  or  near  Hertford, 
in  the  State  of  N.  C.  The  crew  consisted  of 
the  captain,  and  one  hand.  Sept.  16,  and  while 
the  vessel  lay  in  Cape  Hatteras  channel,  de- 
tained by  head  winds,  the  master  shipped  an- 
other hand.  It  satisfactorily  appears  that  the 
crew  previously  on  board  was  competent  for 
river  and  sound  navigation.  The  weight  of 
evidence  is,  that  three  hands  were  a  competent 
number  for  the  residue  of  the  voyage.  Owing 
to  adverse  winds,  there  was  great  delay  and 
little  progress  made  ;  but  there  is  no  ground 
for  believing  that  reasonable  diligence  was  not 
used  in  the  prosecution  of  the  voyage.  The 
risk  commenced  at  and  from  N.  C.  If  the  ves- 
sel was  seaworthy  at  the  time  she  passed  the 
boundary  line  of  that  State,  it  is  sufficient.  The 
insurers  not  being  responsible  for  a  loss  hap- 
pening previous  to  her  arrival  at  the  point  of 
departure,  the  inquiry  as  to  her  previous  sea- 
worthiness, I  apprehend,  becomes  immaterial. 

But  it  is  contended  that  there  was  not  a  com- 
petent 'crew,  because  the  master  was  not  ac- 
quainted with  the  science  of  navigation.  This 
question  was  not  raised  at  the  trial.  The  at- 
tention of  neither  the  judge  nor  jury  was  called 
to  the  point.  It  was  a  question  of  fact,  whether 
273*]  the  coasting  *trade  could  be  pursued 
with  safety,  without  having  on  board  a  navi- 
gator capable  of  making  an  observation  to  find 
the  latitude.  From  the  finding  of  the  jury,  it 
may  be  presumed  they  considered  it  unneces- 
sary. Had  the  question  been  raised  at  the  trial, 
we  cannot  say  that  the  plaintiffs  might  not 
have  given  further  evidence,  and  shown  that, 
from  the  nature  of  this  navigation,  the  prox- 
imity to  land,  the  number  of  harbors,  as  well 
as  from  other  facts,  it  was  consistent  with  pru- 
dence and  safety  to  dispense  with  a  scientific 
navigator.  It  is  not,  therefore,  admissible  to 
allow  the  defendants  the  benefit  of  this  excep- 
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lion  now.  It  should  have  been  made  at  the 
trial.  Berrian  testified  that  not  more  than  one 
fourth  of  the  masters  of  vessels,  of  the  size  of 
The  Lodge,  engaged  in  this  trade,  understand 
the  science  of  navigation  ;  and  that  that  fact 
is  generally  known  in  N.  Y.  This,  it  is  true, 
does  not  prove  a  usage,  sanctioned  by  the  prac- 
tice of  the  community  generally  ;  but  it  goes 
far  to  show  in  what  light  the  practice  is  con- 
sidered by  mariners  and  navigators  of  vessels. 
That  proof  of  general  usage  would  have  been 
admissible,  I  think  undeniable,  provided  it  had 
been  made  out  according  to  the  rule  in  Smith 
v.  Wright,  \  Cai.,  45.  It  is  there  observed,  "the 
true  test  of  commercial  usage  is,  its  having  ex- 
isted a  sufficient  length  of  time  to  have  become 
generally  known,  and  to  warrant  a  presump- 
tion that  contracts  are  made  in  reference  to  it." 

If  this  view  be  correct,  it  follows  that  a  new 
trial  should  not  be  granted,  on  the  ground  of 
an  incompetent  crew.  . 

But  the  objection,  if  made  in  season,  cannot 
avail.  The  assured,  it  is  true,  cannot  recover, 
unless  there  be  a  sufficient  crew,  and  a  captain 
and  pilot  of  competent  skill.  (7T.  R.,  160.)  But 
the  plaintiffs  have  very  satisfactorily  proved 
the  general  competency  of  the  master.  Several 
witnesses  speak  of  him  as  entirely  competent 
for  the  voyage.  If  the  alleged  incompetency 
is  founded  on  the  fact  that  he  was  ignorant  of 
navigation,  it  was  incumbent  on  the  defend- 
ants to  have  shown  that  such  ignorance  was  a 
disqualification  ;  that  it  was  not  considered  safe 
to  make  the  voyage,  without  having  a  scientific 
navigator.  No  *such  testimony  was  [*274 
given.  The  defendants'  witnesses  do  not  give 
an  opinion  on  this  point.  They  say,  they  have 
taken  a  navigator  ;  but  they  do  not  say.  it 
might  not  be  safely  dispensed  with. 

I  should  not,  therefore,  be  disposed  to  dis- 
turb the  verdict,  on  the  evidence  stated  in  the 
case  relative  to  this  ground  of  the  motion. 

As  to  the  third  question,  the  general  rule  is, 
that  when  a  ship  becomes  disabled,  it  is  the 
duty  of  the  master  to  procure  another  vessel, 
if  if  is  in  his  power  ;  and  the  insurer  is  not  an- 
swerable for  his  voluntary  neglect  so  to  do, 
unless  such  neglect  is  caused  by  an  act  of  bar- 
ratry. (9  Johns.,  21.)  What  may  be  done, 
ought  to  be  done,  when  the  rights  of  third  per- 
sons are  essentially  concerned  in  the  act.  This 
general  rule,  however,  is  restricted  to  reason- 
able limits.  The  circumstances  of  each  par- 
ticular case  must  be  considered.  From  them 
it  must  be  determined,  whether  the  difficulties 
in  the  way  were  so  great  as  to  form  an  excuse 
for  not  sending  on  the  cargo.  In  the  case  of 
Saltus  v.  Ocean  Ins.  Co.,  12  Johns.,  107,  it  was 
decided  that  the  master  was  not  bound  to  seek 
a  vessel,  out  of  the  port  of  distress,  or  out  of  a 
port  immediately  contiguous.  In  that  case,  there 
were  a  number  of  vessels  at  Cork,  16  miles  dis- 
tant, which  the  master  supposed  might  have 
been  obtained  ;  but  he  made  no  attempt  to  pro- 
cure them.  The  question  revolves  itself  into 
this  ;  not  whether  a  master,  by  going  to  a  dis- 
tant port  or  place,  might  have  procured  another 
vessel  ;  nor,  whether  by  first  conveying  the 
cargo  some  distance  over  land,  it  was  possible 
to  effect  a  reshipment ;  but  whether,  under  the 
circumstances  in  which  he  was  placed,  the  law 
required  him  to  make  the  attempt.  Some  cer- 
tain rule,  to  govern  the  discretion  of  the  mas- 
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ter,  is  desirable,  wherever  practicable.  Al- 
though no  general  rule  will  govern  every  case, 
the  approach  to  certainty  will  be  considered 
beneficial  to  all  parties.  I  think,  then,  the  rule 
laid  down  in  the  last  case  is  at  once  safe  and 
reasonable.  If  there  be  a  vessel  in  the  same 
port,  or  a  contiguous  port,  which  is  substan- 
275*]  tially  *the  same  thing,  his  duty  is  clear. 
The  rule  is  imperative.  But  where  resort  must 
be  had  to  distant  places  and,  independent  of 
procuring  a  vessel,  there  are,  further  serious 
impediments  in  the  way  of  putting  the  cargo 
on  board,  the  rule  is  not  obligatory. 

In  the  present  instance,  the  vessel  was 
wrecked  and  lying  on  the  beach.  There  was 
no  port  within  a  number  of  miles.  A  vessel 
could  not  come  along  side  for  the  purpose  of 
reshipment.  In  the  first  place,  the  wheat  must 
have  been  carted  across  the  beach.  After  that 
had  been  done,  it  appears  from  the  evidence, 
boats  would  have  been  necessary  to  carry  it  to 
the  vessel,  a  distance  of  several  miles,  it  not 
being  practicable  to  approach  the  shore.  The 
conveyance  in  boats  would  have  been  attended 
with  danger  ;  in  a  calm,  with  but  little  ;  but  if 
a  gale  had  come  on,  with  almost  certain  de- 
struction. Must  this  labor  and  hazard  be  in- 
curred to  make  the  underwriter  liable  ?  The 
master  was  not  bound  to  transport  the  wheat 
by  land,  and  then  incur  the  risk  of  sending  it 
in  boats  to  the  vessel.  I  think  the  application 
of  so  severe  a  principle  unreasonable  in  itself, 
and  not  called  for  in  order  to  enforce,  in  good 
faith,  the  execution  of  the  contract.  The  mas- 
ter, under  the  circumstances,  was  justified  in 
not  making  an  attempt  to  procure  a  vessel. 
The  insurer  has  no  cause  for  complaint.  An 
event  happened  beyond  the  control  of  all  par- 
ties, which,  in  the  given  case,  denies  to  the 
defendants  the  right  of  insisting  on  a  reship- 
ment. 

I  am  of  opinion  that  the  motion  for  a  new 
trial  be  denied. 

New  trial  denied. 

Cited  in-32  N.  Y.,  431 :  3  Bos.,  367 ;  3  Daly,  144 :  2 
How.  (U.  S.),  609 ;  44  Am.  Rep.,  66  (60  Cal.,  467). 


276*3 


*MINKLAER 

v. 
ROCKFELLER  AND  FELLER. 


Action  witt  not  Lie  Against  Overseers  of  Poor  for 
Failure  to  Care  for  Pauper,  by  One  wJto  Jias 
Furnished  Supplies — Mandamus  the  Appro- 
priate Remedy — Action  in  Name  of  Pauper. 

An  action  will  not  lie  against  Overseers  of  the 
Poor,  for  omitting  to  apply  to  a  justice,  to  obtain 
an  order  for  the  relief  of  a  pauper  settled  in  their 
town,  at  the  suit  of  one  who,  after  giving  them  no- 
tice, and  requiring  them  to  provide  for  the  pauper, 
supports  him  at  his  own  expense,  voluntarily,  and 
without  request  from  the  Overseers  of  the  Poor. 

The  appropriate  remedy  is  by  mandamus,  in  be- 
half of  the  pauper,  to  compel  the  Overseers  to  ap- 
ply to  a  justice,  and  cause  the  case  to  be  considered. 

Semhle,  that,  if  an  action  would  lie,  it  must  be  in 
the  name  of  the  pauper. 


NOTE.— Pauper— Liability  of  overseers  for  supplies 
furnished. 

Overseers  of  the  Poor  arc  not  liaitle  for  «n<)>piiex  fur- 
nished to  the  poor,  without  their  request  or  mibee- 
quent  promise  to  pay.  Oourley  v.  Allen,  5  Cow.,  644. 
note. 
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In  an  action  against  public  officers  for  a  nonfeas- 
mce,  the  plaintiff  must  show  the  neglect  of  duty, 
3y  proof  on  his  part  ?  and  if  an  action  would  lie 
against  Overseers  of  the  Poor,  for  not  taking  the 
proper  steps  to  obtain  an  order  for  the  relief  of  a 
pauper.the  onus  of  showing  the  neglect  lies  with  the 
plaintiff.  It  is  not  enougn  that  he  shows  it  to  be 
their  duty;  but  he  must  show  the  negative,  that 
they  did  not  do  their  duty. 

Citations— 11  Johns.,  114 ;  2  Mass.,  243  ;  3  Cas.,  317  ; 
15  Johns..  281 :  18  Johns..  122. 

ON  ERROR  from  the  C.  P.  of  Columbia. 
Minklaer  sued  R.  and  F.  before  a  justice, 
in  case,  for  neglect  of  duty  as  Overseers  of  the 
Poor  of  the  Town  of  Clermont,  in  not  provid- 
ing for  John  M'Gill  and  his  wife,  two  paupers 
belonging  to  that  town.  The  cause  went  to  the 
C.  P.  by  appeal,  who  nonsuited  the  plaintiff 
upon  the  following  proof: 

Jan.  25,  1823,  the  plaintiff  served  a  written 
notice,  signed  by  himself,  on  the  defendants, 
that  John  M'Gill  and  his  wife  were  at  his 
house,  wholly  unable  to  provide  for  and  main- 
tain themselves  ;  and  requiring  the  defendants 
to  make  provision  for  them.  The  defendants 
said  they  could  do  nothing  about  it  till  they 
saw  Mr.  Edward  P.  Livingston.  They  admit- 
ted that  they  were  then,  and  still  continued  to 
be,  at  the  time  of  the  trial  in  the  C.  P.,  Over- 
seers of  the  Poor  of  the  Town  of  Clermont  ; 
and  that  M'Gill  and  his  wife  were  legally  set- 
tled in  the  town.  They  were  poor  and  help- 
less. The  plaintiff  had  supported  the  paupers 
for  a  considerable  time  after  the  notice,  and 
had  incurred  trouble  and  expense  on  their  ac- 
count. Further  particulars  will  be  found  stat- 
ed in  the  opinion  of  the  court. 

To  the  opinion  of  the  C.  P.,  nonsuiting  the 
plaintiff,  he  excepted. 

Mr.  K.  Hitter,  for  the  plaintiff  in  error.  The 
defendants  had  omitted  to  perform  a  known 
official  duty,  and  were,  therefore,  liable  to  :i 
special  action  on  the  case.  They  *were  [*27  7 
under  both  a  legal  and  moral  obligation  to  sup- 
port the  paupers.  It  was  their  duty  to  inquire 
into  the  matter,  and  furnish  relief  according  to 
the  Statute,  1  R.  L.,  287,  288,  sec.  25.  This 
was  held  in  Kingv.  Butler;  15  Johns., 281,  282. 
The  statute  requires  that  when  application  is 
made  to  the  Overseers,  they  shall  make  appli- 
cation to  a  justice,  and  with  him  inquire  into 
the  state  and  circumstances  of  the  pauper;  and 
the  justice  is  to  make  an  order  for  relief,  if  it 
shall  appear  to  be  necessary.  The  case  cited, 
holds  that  this  application  tor  an  order  is  mere- 
ly to  protect  or  indemnify  the  Overseer  against 
the  advance  of  monev  for  relief.  Platt,  J.,  in 
Olney  v.  Wickes,  18  Johns.,  126,  entertains  this 
view  of  it. 

An  action  is  the  only  possible  remedy  which 
the  plaintiff  can  have  for  the  injury.  "  A  mo- 
tion might,  in  the  first  instance,  have  been 
made  for  a  mandamus  ;  but  that  will  not  now 
reach  the  injury  which  has  happened.  He 
could  not  go  to  the  sessions  by  appeal, because 
the  Overseers  refused  to  apply  for  the  order  of 
a  magistrate.  Without  his  application,  no  or- 
der could  be  made,  one  wiiy  or  the  other.  A 
mandamus  could  not  have  been  obtained  till 
the  term  next  after  notice  to  the  defendants ; 
and  we  should,  of  necessity,  have  been  put  to 
this  remedv  for  our  damages  in  the  meantime. 

Mr.  J.  W.  Wheeler,  contra.  This  case  does 
not  come  within  the  authorities  or  the  princi- 
ple relied  on.  Overseers  have  never  been  hold- 
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en  liable  without  an  express  promise,  or  an  or- 
der of  a  magistrate  previously  obtained.  Till 
one  or  the  other  takes  place,  there  is  no  legal 
duty  for  the  Overseer  to  perform.  No  action 
lies,  therefore,  either  at  the  common  law  or 
upon  the  statute.  Is  it  to  be  tolerated,  that 
persons  holding  the  office  of  Overseers  of  the 
Poor  shall  be  bound  to  accept  a  pauper  upon 
the  complaint  of  anyone  who  may  choose  to 
interfere  ;  and  that,  too,  upon  the  penalty  of 
answering  to  him  in  a  suit,  the  sums  he  may 
think  proper  to  expend  for  maintenance,  in 
case  of  refusal  ?  The  plaintiff  had  no  rights. 
But  if  his  right  was  perfect,  the  proof  of  mis- 
2  7  8*]  conduct  was  altogether  deficient.  It  *is 
not  enough  to  show  a  mere  omission  of  duty. 
It  should  be  accompanied  with  an  intention  to 
harrass  and  vex  the  plaintiff.  Rogers  v.  Brews- 
ler,  5. Johns.,  125.  Malice  or  corruption  should 
have  been  shown.  Jenkins  v.  Waldron,  11 
Johns.,  114.  The  statute  points  out  the  duty 
of  the  Overseer,  but  gives  no  remedy.  The 
only  remedy  is  by  mandamus;  or,  in  case  of  a 
corrupt  refusal,  an  indictment.  Overseers  are 
a  quasi  corporation.  Todd  v.  Birdsall,  1  Cow., 
260.  As  such,  they  are  not  liable,  except  where 
the  statute  has  made  them  so.  They  can- 
not act  independent  of  the  magistrate  ;  and 
whether  they  will  act  with  him,  is  a  matter  in 
their  discretion.  It  would  be  singular  that 
they  should  be  made  liable  for  a  mere  error  in 
judgment.  Seamen  v.  Patten,  2  Cai.,  312;  Bar- 
man v.  Tappenden,  1  East,  561. 

Mr.  Miller,  in  reply,  denied  that  Overseers 
have  a  discretion  upon  the  question  of  act- 
ing. The  statute  is  peremptory  that  they  shall 
apply  to  a  magistrate.  So  far  their  duty  is 
ministerial.  The  judgment  which  they  give 
with  the  magistrate,  is  another  consideration. 
The  cases  cited  against  the  plaintiff  are  of  offi- 
cers having  discretion.  The  defendants  should 
have  shown  they  had  done  their  duty  as  far  as 
they  could. 

Curia,  per  SUTHERLAND,  J.  The  bill  of  ex- 
ceptions presents  the  question,  whether  an  ac- 
tion on  the  case  will  lie  against  Overseers  of 
the  Poor,  for  omitting  or  refusing  to  take  the 
necessary  measures  to  provide  for  paupers,  in 
favor  of  an  individual  who,  from  motives  of 
humanity,  furnishes  them  with  the  sustenance 
and  attention,  which  their  situation  absolutely 
requires. 

The  declaration  does  not  aver  that  the  de- 
fendants acted  fraudulently  or  maliciously  ; 
and  their  is  no  evidence  that  their  neglect  was 
willful,  and  without  reasonable  excuse,  except 
what  is  to  be  inferred  from  their  admission, 
that  M'Gill  and  his  wife  were  paupers,  legally 
settled  in  the  Town  of  Clermont.  The  evi- 
dence before  the  justice  consisted  principally 
of  the  admissions  of  the  parties;  and  his  return 
279*]  *is  not  sufficiently  full  and  explicit  to 
show  the  bearing  and  pertinency  of  much  of 
the  evidence.  But  I  think  it  is  fairly  to  be  in- 
ferred, from  the  whole  evidence,  that  the  de- 
fendants did  not  intend  to  admit  that  the  Town 
of  Clermont  was  bound  to  maintain  these  pau- 
pers. When  the  notice  was  served  on  them, 
they  said  they  could  do  nothing  about  it,  until 
they  saw  Mr.  Edward  P.  Livingston  ;  and  the 
return  states  that  the  defendants  introduced 
and  proved  two  written  agreements  between 
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E.  P.  Livingston  and  his  wife,  and  Adam 
Minklaer,  Jr. ;  and  also  a  bill  of  sale  or  agree- 
ment between  John  M'Gill  and  the  plaintiff. 
The  plaintiff  introduced  and  proved  three  re- 
ceipts given  by  E.  P.  Livingston — two  to  the 
plaintiff,  and  one  to  John  MXJill.  The  defend- 
ants proved  an  assignment  or  surrender,  under 
seal,  from  John  M'Gill  to  E.  P.  Livingston. 

From  this  evidence,  it  is  probable  that  M'Gilt 
had  been  a  slave;  and  that  in  the  opinion  of 
the  Overseers,  it  was  doubtful  whether  he  had 
been  so  manumitted  as  to  exonerate  his  master 
from  the  responsibility  of  maintaining  him. 
This,  however,  is  mere  conjecture  ;  and  none 
of  this  evidence  was  given  in  the  court  of  C. 
P.  All  the  evidence  there,  consisted  in  proof 
of  the  notice  given  to  the  defendants;  their 
declaration  that  they  could  do  nothing  about 
it  until  they  saw  Mr.  Livingston  ;  their  admis- 
sion that  they  were  Overseers  of  the  Poor  of 
Clermont;  that  M'Gill  and  his  wife  were  legal- 
ly settled  in  Clermont;  and  proof  that  they 
were  unable  to  maintain  themselves  ;  that  the 
plaintiff  had  provided  for,  and  kept  them;  and 
the  value  of  the  services,  &c. ,  rendered  by  him. 

This  evidence  was  clearly  insufficient  to  en- 
title the  plaintiff  to  recover.  The  defendants 
were  not  bound,  nor  had  they  any  authority  to 
make  provision  for  the  paupers  in  the  first  in- 
stance. All  they  could  do,  was,  to  apply  to  a 
justice  of  the  peace  and,  together  with  him,  in- 
quire into  the  state  and  circumstances  of  the 
persons  asking  relief  ;  and  if  it  should  appear 
that  they  were  in  such  indigent  circumstances 
as  to  require  the  relief  sought,  then  the  justice 
was  bound  to  give  an  order  in  writing  to  pro- 
vide for  them.  *Until  such  order  was  [*28O 
given,  the  defendants  had  no  authority  to  make 
any  provision. 

If  they  were  guilty  of  any  omission  of  duty, 
it  was  in  not  making  the  application  to  a  jus- 
tice and,  together  with  him,  making  the  neces- 
sary inquiry. 

But,  for  aught  that  appears,  all  this  may 
have  been  done  :  and  the  justice  may  have  re- 
fused an  order.  When  the  plaintiff  seeks  to 
charge  the  defendants  as  public  officers,  for  an 
omission  of  duty,  he  is  bound  to  prove  it  af- 
firmatively and  clearly.  (11  Johns., 114;  2 Mass.. 
243  ;  3  Cai.,  317,  per  Livingston,  J.)  That,  I 
think,  in  this  instance,  has  not  been  done. 

But,  admitting  that  the  defendants  refused 
to  take  the  necessary  measures  to  obtain  the 
order,  are  they  responsible  to  the  plaintiff,  in 
an  action  on  the  case,  for  the  trouble  and  ex- 
pense of  supporting  and  taking  care  of  the  pau- 
pers while  they  remained  in  his  house? 

I  do  not  see  on  what  legal  principle  the  ac- 
tion can  be  sustained.  The  plaintiff  was  under 
no  legal  obligation  to  take  care  of  the  paupers. 
It  was  a  commendable  humane  act,  undoubted- 
ly; but  it  must  be  considered  voluntary  on  his 
part,  and  cannot  lay  the  foundation  of  an  ac- 
tion against  the  Overseers  of  the  Poor.  Dam- 
age to  the  plaintiff  was  not  the  necessary  or 
legal  consequence  of  the  nonfeasance  of  the 
defendants  ;  the  proper,  and  for  aught  that  I 
perceive,  the  only  course  to  be  pursued,  when 
the  Overseer  refuses  to  act  in  a  case  like  this, 
is,  to  apply  to  this  court  in  behalf  of  the  pau- 
pers for  a  mandamus.  It  is  true  that  the  pau- 
pers must  be  supported  by  some  one  pending 
the  application,  and  that  the  mandamus  would 
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afford  no  means  of  reimbursement.  I  see  no 
remedy  for  this,  unless  the  Legislature  should 
think  proper  to  interfere,  and  make  the  Over- 
seers responsible  upon  an  implied  assumpsil  for 
necessary  expenditures  in  support  of  paupers, 
chargeable  upon  their  respective  towns.  It  ap- 
pears to  me,  that  if  an  action  would  lie  at  all, 
it  must  be  in  the  name  of  the  paupers  them- 
selves. 

King  v.  Butler,  15  Johns.,  281,  and  Olney  v. 
Wickes,  18  Johns.,  122,  have  no  application  to 
281*]  this  case.  They  *merely  decide  that  an 
overseer  of  the  poor  may  bind  himself,  in  his 
individual  capacity,  by  an  express  promise  to 
pay  for  the  maintenance  of  a  pauper. 

Judgment  affirmed. 

Cited  in— 8  Cow.,  668 ;  3  Wend.,  199 ;  2  Barb..  17 ; 
14  Barb.,  331 ;  Edm.,  551 ;  6  Leg.  Obs.,  65. 


JACKSON,  ex  dem.  SMITH,  «.  MARSH. 

Patent  of  Lands — Issue  Presumed  Regular — A 
General  Rule  Cannot  be  Attached  Collaterally 
— Surplusage. . 

A  patent  of  lands,  by  the  State,  shall  be  presumed 
to  have  issued  regularly;  and,  if  it  be  not  void  on  its 
face,  cannot  be  avoided  collaterally,  in  a  suit  be- 
tween individuals,  unless  it  issued  without  author- 
ity, or  against  the  prohibition  of  a  statute.  Thus, 
where  a  patent  issued  in  1823,  for  lands  which  were 
occupied  and  improved,  to  the  value  of  $25,  Feb.  17, 
1809;  held,  that  it  should  be  presumed  that  satisfac- 
tory proof  was  produced  to  the  Commissioners  of 
the  Land  Office,  that  the  occupant  had  been  satisfied 
for  his  improvements,  previous  to  the  date  of  the 
patent,  pursuant  to  the  Statute  1  K.L.,296, 297,  sec.  17. 

A  patent  was  granted  of  subdivision  No.  2,  begin- 
ning at  the  southeast  corner  of  the  survey  50  acres ; 
and  then  giving  courses  and  distances  which  would 
not  include  subdivision  No.  2,  but  the  whole,  or 
greater  part  of  subdivision  No.  4 ;  whereas,  had  it 
begun  at  the  northeast  corner  of  the  survey  50  acres, 
the  same  courses  and  distances  would  have  included 
subdivision  No.  2.  The  subdivisions  bad.  before  the 
grant,  been  surveyed,  and  a  map  made,  and  filed  in 
the  office  of  the  Surveyor-General ;  according  to 
which,subdi vision  No.  2  began  at  the  northeast  cor- 
ner of  the  survey  50  acres,  whence  the  courses  and 
distances  mentioned  in  the  patent,  were  laid  down, 
and  would  include  subdivision  No.  2.  Held,  that  the 
word  "  southeast "  should  be  rejected  as  surplusage, 
and  that  the  location  upon  the  map  should  control. 

If  there  are  certain  particulars  sufficiently  ascer- 
tained in  the  description  of  parcels,  in  a  patent  or 
deed,  which  designate  the  thing  intended  to  be 
granted,  the  addition  of  circumstances,  false  or 
mistaken,  will  not  frustrate  the  grant. 

Citations— 1  R.  L.,  296,  sec.  17;  10  Johns.,  23;  7 
Johns.,  223;  18  Johns.,  81 ;  19  Johns.,  449;  4  Mass.,  196. 

EJECTMENT,  tried  at  the  Cayuga  Circuit, 
Mar.  10,  1825,  before  Throop,  Circuit  J., 
when  a  verdict  was  taken  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  court. 
Mr.  D.  Cody,  for  the  plaintiff. 
Mr.  B.  F.  Butler,  for  the  defendant. 

Curia,  per  WOODWORTH,  /.  The  plaintiff 
gave  in  evidence  at  the  trial,  a  patent  to  the 
lessor  of  the  plaintiff,  dated  June  16.  1823,  for 
subdivision  No.  2  ;  beginning  at  the  southeast 
corner  of  the  survey  50  acres ;  from  thence 
giving  certain  courses  and  distances,  and  in- 
cluding 135  acres. 

The  case  states,  that  the  action  was  brought 
to  recover  subdivision  No.  2,  in  lot  No.  50,  in 
282*1 1  be  Township  of  Sempronius ;  *and  that 
the  deiendant  was  in  possession.  It  appeared 
by  a  map  and  certificate  of  the  Surveyor- 
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General,  admitted  as  evidence,  that  lot  No.  50 
had  been  subdivided  into  several  lots,  of  which 
lot  No.  2  was  one;  that  the  map  had  been  filed 
in  his  office;  and  that  subdivision  No.  2,  as 
represented  on  the  map,  was,  Mar.  23,  1818, 
sold  to  the  lessor  by  the  Surveyor-General,  act- 
ing on  behalf  of  the  State. 

By  the  Act  of  1813,  concerning  the  Commis- 
sioners of  the  Land  Office,  1  R.  L.,  296.  sec. 
17,  it  is  declared,  that  if  any  tract  of  land  sold 
under  the  Act,  was  occupied  and  improved 
Feb.  17,  1809,  to  the  value  of  $25,  the  occupant 
of  such  improvement  shall  be  entitled  to  re- 
cover the  value  thereof  from  the  purchaser  ; 
and  the  Commissioners  of  the  Land  Office  are 
inhibited  from  causing  letters  patent  to  be  is- 
sued, until  satisfactory  proof  be  produced,  that 
the  purchaser  has  satisfied  the  occupant  for  his 
improvements. 

In  this  case,  it  appears  that  a  contract,  un- 
der which  the  defendant  claims,  was  given  for 
50  acres,  being  a  part  of  subdivision  No.  2  ; 
and  that  before  Feb.  17,  1809,  15  acres  of  the 
50  were  cleared,  and  6  acres  chopped,  the  value 
of  such  improvements  exceeding  $25. 

The  patent  is  evidence  of  the  plaintiff's  right, 
until  set  aside  or  vacated.  The  inhibition  In 
the  Act  is  not  against  the  issuing  of  any  patent; 
but  against  issuing  until  satisfactory  proof  be 
produced,  that  the  purchaser  has  satisfied  the 
occupant.  We  are  authorized  to  presume, 
omnia  solemniter  acta,  that  public  officers,  to 
whom  the  government  committed  important 
trusts,  had  discharged  their  duty  faithf  ully.and 
received  the  necessary  proof,  before  the  patent 
issued.  No  evidence  was  offered  that  the  requi- 
site proof  was  not  produced  to  the  Commis- 
sioners. The  question  is,  therefore,  not  raised, 
whether,  an  inquiry  of  this  kind  was  admis- 
sible on  the  trial.  But  if  the  question  had  been 
presented,  I  think  the  doctrine  contained  in 
the  case  of  Jackson  v.  Lawton,  10  Johns.,  23, 
decisive:  "If  the  patent  was  issued  by  mistake, 
or  upon  false  suggestion,  it  is  voidable  only; 
and  unless  letters  patent  are  absolutely  void  on 
*the  face  ef  them  ;  or  the  issuing  of  [*283 
them  was  without  authority,  or  prohibited  by 
statute,  they  can  only  be  avoided  in  a  regular 
course  of  pleading."  And  again:  "  When  the 
defect  arises  on  circumstances  dehors  the  grant, 
the  grant  is  voidable  only  by  suit.  It  would  be 
against  precedent,  and  of  dangerous  conse- 
quence, to  permit  letters  patent  to  be  impeached 
collaterally." 

The  material  question  is,  whether  the  letters 
patent  include  lot  No.  2.  This  is  an  evident 
mistake  in  the  boundaries.  Lot  No.  2  begins 
at  the  northeast  corner  of  the  survey  50  acres. 
The  description  in  the  patent  is,  "beginning 
at  the  southeast  corner." 

If  the  map  is  rejected,  as  the  counsel  for  the 
defendant  contends,  there  is  no  difficulty  in  the 
case;  for  then  it  would  not  appear  there  was 
any  misdescription.  It  would  be  intended  that 
the  boundaries  in  the  patent  were  a  correct  de- 
scription of  No.  2.  But  the  map,  by  agree- 
ment, forms  part  of  the  case.  By  that,  it  ap- 
pears that  lot  No.  2  begins  at  the  northeast  cor- 
ner of  the  50  acre  survey.  The  residue  of  the 
boundaries  correspond  with  the  description  in 
the  patent.  By  beginning  at  the  southeast  cor- 
ner, lot  No.  2  will  not  be  included,  but  the 
whole  or  greater  part  of  lot  No.  4.  The  loca- 
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tion  of  No.  2  is  equally  certain,  as  the  southeast 
corner  of  survey  50  acres.  Both  are  established 
by  the  production  of  the  map.  It  is,  therefore, 
doing  no  violence,  to  reject  that  part  of  the  de- 
scription, which  commences  at  the  southeast 
corner,  and  give  effect  to  another  part,  to  which 
equal  certainty  is  attached ;  when  it  is  manifest 
by  so  doing,  full  and  fair  effect  is  given  to  the 
intention  of  the  parties.  In  truth,  here  is  a 
direct  contradiction.  When  the  patent  grants 
subdivision  No.  2,  it  conveys  that  lot  accord- 
ing to  its  real  boundaries.  By  the  map,  it  ap- 
pears that  the  place  of  beginning  is  at  the  north- 
east corner  of  the  survey  50.  From  the  patent 
and  the  map,  taken  together,  it  may  be  affirmed 
that  No.  2  begins  at  the  northeast  corner.  After 
this,  [follow  the  boundaries  of  No.  2,  as  de- 
scribed in  the  patent,which  makes  the  place  of 
beginning  the  southeast  corner.  The  rule  to 
be  applied  is,  "  if  there  are  certain  particulars 
284*  J  sufficiently  *ascertained,  which  desig- 
nate the  thing  intended  to  be  granted,  the  addi- 
tion of  a  circumstance,  false  or  mistaken,  will 
not  frustrate  the  grant."  Jackson  v.  Clark,  1 
Johns. ,  223.  From  the  principles  adverted  to, 
I  think  the  place  of  beginning,  as  described  in 
the  patent,  may  be  rejected  as  surplusage — the 
description  of  the  premises  being  sufficiently 
certain  without  those  words.  This  was  done 
in  Jackson  v.  Loomis,  18  Johns.,  81,  afterwards 
affirmed  on  error.  (19  Johns.,  449.)  In  the  case 
of  Worthington  v.Hylyer,  4  Mass.,  196,  the  same 
doctrine  is  laid  down  by  Parsons,  Ch.  J..  who 
observed  that  "  if  the  description  be  sufficient 
to  ascertain  the  estate  intended  to  be  conveyed, 
although  the  estate  did  not  agree  to  some  par- 
ticulars in  the  description,  yet  it  shall  pass  by 
the  conveyance  that  the  intent  of  the  parties 
may  be  effected." 

My  opinion  is  that  the  plaintiff  is  entitled  to 
judgment. 

Judgment  for  the  plaintiff. 

Cited  in— 4  Wend.,  105 ;  8  Wend.,  190 ;  25  Wend.,  404; 
5Den.,398;  9N.Y..320;  ION.  Y..  532  ;  16  N.  Y.,272; 
5  Lans.,  368 ;  13  Hun,  20 ;  7  Barb.,  622 :  8  Barb.,  287 ; 
96  Barb.,  539 ;  46  Barb.,  525 ;  1  Abb.  N.  S.,  88 ;  4  Sandf ., 
287  ;  1  Rob.,  445 ;  36  Mich.,  82 :  20  Am.  Dec.,  581  (5  N. 
H.,  280);  22  Am.  '.Dec.,  638  ;  40  Am.  Dec.,  109  (1  L.  & 
M.,  49). 

WILDER  AND  HASTINGS,   qui  tarn,  &c., 

WINNE  AND  I.  FONDEY. 

Issue  of  Execution  on  Valid  Judgment,  to  Defeat 
other  Creditors,  does  not  bring  it  Within  the  Act 
for  Prevention  of  Frauds — Debtor  in  Failing 
Circumstances  may  Prefer  Creditors. 

If  a  judgment  be  valid  in  its  concoction  ;  i.  e.  bOna 
fide,  and  upon  sufficient  consideration,  though  exe- 
cution be  taken  out  and  enforced  with  a  view  to 
delay  and  hinder  creditors,  and  it  have  that  effect, 
yet  it  not  fraudulent  within  the  Statute  for  the 
Prevention  of  Frauds,  sess.  10,  ch.  44 ;  1  E.  L.,  75,  and 
the  plaintiff  is  not,  therefore,  liable  to  the  penalty 
imposed  by  the  4th  section  of  that  Statute,  1  E.  L., 
76,  77. 

It  is  lawful  for  a  debtor  in  failing  circumstances, 
to  prefer  one  creditor  to  another,  or  to  prefer  one 
set  of  creditors,  by  confessing  a  judgment,  &c.,  or 
otherwise. 

Citations— Stat.  13  Eliz.  ch.  5 ;  5  T.  B.,  235,  425,  530 ; 
8T.  E.,528;  2  Johns.  Ch.,  306,  307;  5  Cow.,  547 ;  4  East, 
1 ;  1  E.  L.,  76,  sec.  4. 

DEBT,  for  the  penalty  of  $12,000,  upon  the 
4th  sectiou  of  the  Statute  for  the  Preven- 
tion of  Frauds,  sess.  10,  ch.  44;  1  R.  L.,  76,  tried 
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at  the  Albany  Circuit,  in  Sept.,  1825,  before 
Duer,  Circuit  J. 

The  declaration  stated  that  the  plaintiffs  sued 
one  Stephen  Fondey,  for  a  debt  due  to  them, 
on  Oct.  15, 1823,  in  this  court;  and  at  February 
Term,  1824,  obtained  judgment  for  $542.97. 
That  at  the  time  of  commencing  the  suit,  and 
until  Feb.  3.  1824,  S.  Fondey  possessed  and 
owned  divers  goods  and  chattels  of  different 
kinds,  specifying  them,  at  Geneva,  of  the  value 
of  $6,000,  which  were  liable  to  the  plaintiffs' 
execution.  *But  that  in  the  previous  [*285 
term  of  Oct.,  1823,  the  defendants  entered  up  a. 
judgment,  by  confession,  in  this  court  against 
S.  Fondey  for  $12,014.45,  debt  and  costs. 

The  first  count  then  charged  that  this  last 
judgment  was  devised,  &c.,  between  the  par- 
ties, of  fraud,  &c.,  to  delay,  hinder  and  defraud 
the  plaintiffs  of  their  action,  demand  and  dam- 
ages, &c. ;  and  that  the  defendants,  on  Jan.  3, 
1824,  &c.,  put  in  use  the  judgment,  as  true  and 
simple,  &c. 

The  second  count  was  the  same  in  substance, 
with  the  addition  that  the  defendants,  Nov.  1,. 
1823,  sued  out  a  test.  fi.  fa.  on  their  judgment, 
indorsed  for  $6,017.48,  with  interest,  &c.;  that 
Jan.  23, 1824,  the  sheriff  seized  the  goods  of  S. 
Fondey  and  sold  them  at  auction;  and  thatthia 
execution  was  devised  and  contrived,  &c.,  and 
put  in  use,  &c.  (as  before  of  the  judgment). 

The  judgments,  the  execution  and  levy,  as  set 
forth  in  the  declaration,  were  proved  on  the 
trial;  and  it  appeared  that  the  defendants'  exe- 
tion,  having  a  preference  over  one  issued  on  the 
plaintiffs'  judgment,  the  latter  was  returned 
nulla  bona.  It  also  appeared  that  the  defend- 
ants' judgment  was  entered  after  S.  Fondey  had 
become  insolvent. 

The  evidence  was  very  satisfactory  that  the 
judgment  of  the  defendants  was  bona  fide,  and 
that  no  part  of  it  was  paid  when  the  execution 
issued. 

It  further  appeared  that  the  sale  of  S.  Fondey '& 
goods,  on  the  execution,  which  was  made  at 
Geneva,  Ontario  Co.,  Jan.  30,  1824,  amounted 
to  about  $980;  the  property  being  chiefly  bid 
in  for  the  defendants.  That  after  this  sale,  the 
defendants,  by  a  resale  of  the  goods  and  other- 
wise, received  enough  and  more  than  enough 
of  S.  Fondey  to  satisfy  their  judgment ;  while 
the  other  creditors  of  S.  Fondey  got  nothing. 
That  the  goods  purchased  in  by  the  defendants 
at  Geneva, were  sent  to  Albany,  and  on  a  resale 
at  auction  brought  $1,573.45.  That  a  small 
part  of  the  defendants'  judgment  was  to  secure 
future  advances. 

*Various  circumstances  were  given  [*28O 
in  evidence  as  to  the  manner  in  which  the  sale 
was  conducted,  and  how  the  defendants  after- 
wards obtained  satisfaction  of  their  judgment,  ' 
which  it  is  not  material  to  state,  as  the  decision 
of  the  cause  here  turned  on  the  charge  of  the 
judge. 

He  recapitulated  the  evidence  to  the  jury, 
and  charged  strongly  in  favor  of  the  bona  fides 
of  the  defendants'  judgment.  He  told  the  jury 
that  the  object  of  the  statute  was  to  punish 
frauds,  committed  to  delay  and  hinder  credit- 
ors' recovering  their  just  debts,  and  that  such 
fraud  might  have  been  committed  by  a  fraudu- 
lent use  of  the  defendants'  judgment  against  S. 
Fondey,  to  delay  and  hinder  creditors,  &c., 
admitting  the  judgment  was  legal.  Hence,  the 
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intent  of  the  defendants  in  enforcing  their  judg- 
ment, was  a  material  question  to  be  decided  by 
the  jury  ;  for  their  liability  depended  on  the 
fact  of  their  being  actuated  by  a  fraudulent  in- 
tent. This  was  required  to  be  satisfactorily 
made  out,  before  the  defendants  could  be 
charged  with  the  heavy  penalty  demanded  of 
them.  That  if  the  jury  thought  there  was  room 
for  a  reasonable  doubt  whether  the  defendants 
intended  to  commit  a  fraud  against^the  credit- 
ors of  S.  Fondey,  they  ought  to  find  a  verdict 
in  their  favor  ;  but  if  they  were  satisfied  that 
the  defendants*  did  intend  to  commit  such  fraud, 
they  should  find  for  the  plaintiffs. 

The  jury  found  for  the  plaintiffs. 

Mr.  A.  Van  Vechten,  for  the  defendants,  now 
moved  for  a  new  trial,  on  the  ground,  among 
others,  that  the  judge  misdirected  the  jury. 

Mr.  8.  A.  Foot,  contra. 

Curia,  per  SAVAGE,  Ch.  J.  It  is  contended 
that  the  judge  erred  in  stating  to  the  jury  that 
the  defendants  could  commit  a  fraud  upon  the 
creditors  of  S.  Fondey,  although  their  judg 
ment  was  legal;  and  that  the  statute  is  applica- 
ble to  those  bonds,  judgments,  &c.,  only, which 
were  fraudulent  in  their  original  concoction. 

I  cannot  find  any  adjudged  case  in  this  court, 
where  the  subject  in  question  has  been  consid- 
287*]  ered  or  decided.  The  *English  Statute 
of  13  Eliz.  ,ch.  5,is  substantially  like  purs.  That 
Act  was  passed  for  the  avoiding  of  feigned,  cov- 
inous  and  fraudulent  feoffments,  gifts,  grants, 
alienations,  conveyances,  bonds,  suits,  judg- 
ments and  executions,  devised  to  the  intent  to 
hinder,  delay  or  defraud  creditors  and  others  of 
their  just  and  lawful  actions;  and  enacts  that  all 
and  every  feoff  ment,  &c.,  and  every  bond,  suit, 
judgment  and  execution,  for  any  intent  or  pur 
pose  before  declared,  shall  be  utterly  void.  It 
also,  like  our  statute,  gives  an  action  qui  tarn. 
The  same  principles  must,  of  course,  be  appli- 
cable to  both  statutes. 

The  case  of  Holbird  v.  Anderson,  5  T.  R. , 
235,  was  not  an  action  for  a  penalty,  but  it  in- 
volved the  inquiry  as  to  what  acts  are  void  as 
being  fraudulent  within  the  13  Eliz.  The  facts 
were,  that  one  Shepherd  had  a  judgment 
against  Charter,  who  was  also  indebted  to  Hol- 
bird, the  plaintiff.  Charter,  knowing  that  ex- 
ecution was  about  to  issue  on  Shepherd's  judg- 
ment, confessed  a  judgment  to  the  plaintiff.on 
which  execution  was  delivered  to  the  sheriff 
two  hours  before  Shepherd's.  The  sheriff  lev- 
ied upon  Shepherd's  execution, and  returned  the 
plaintiff's  nuUa  bona  ;  upon  which  he  brought 
an  action  for  a  false  return.  It  was  contended 
for  the  defendant,  that  the  warrant  of  attorney 
to  confess  judgment  was  void  by  the  statute, 
being  with  intent  to  hinder  or  delay  Shepherd's 
execution.  Ld.  Kenyon  said  there  was  no 
fraud  in  the  case.  The  plaintiff  was  preferred 
by  his  debtor,  not  to  benefit  the  latter,  but  to 
secure  the  payment  of  a  just  debt,  in  which  he 
could  see  no  illegality  or  injustice.  The  war- 
rant of  attorney,  he  adds,  was  given  upon  good 
consideration  ;  and  the  words  wnajide,  in  the 
Act,  only  apply  to  cases  where  possession  is 
not  delivered,  or  where  it  is  merely  colorable. 
Huller, ./..  alluded  to  the  case  of  executors, who 
confess  judgments  to  some  creditors,  after  suits 
against  them  by  others,  and  which  judgments 
cover  all  the  assets. 
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It  is  perfectly  well  settled  in  this  State,  as  it 
is  also  in  England,  in  cases  not  coming  within 
the  Bankrupt  Acts  of  that  country,  that  a  debt- 
or, in  failing  circumstances,  may  prefer  one 
creditor  or  set  of  creditors  ;  and"  this  may  be 
*done  by  assignment,  judgment  or  [*288 
otherwise  ;  and  such  assignment  or  judgment 
is  not  fraudulent,  unless  it  be  intended,  in 
whole  or  in  part,  for  the  future  benefit  of  the 
debtor.  (5  T.  R.,  235,  424,  530  ;  8  Id.,  528  ;  2 
Johns.  Ch.,  307,  306  ;  3  Id.,  446,  453.)  In  the 
late  case  of  Mackie  v.  Cairns,  5  Cow.,  547,  in 
the  Court  for  the  Correction  of  Errors,  this 
doctrine  was  fully  considered  and  recognized. 
The  authorities  cited  from  the  English  Term 
Reports,  and  Johnson's  Chancery  Reports,  also 
show  that  a  security  to  indemnify  for  future 
advances  is  valid. 

If,  therefore,  the  fact  be  admitted,  that  the 
bond  on  wjiich  the  judgment  of  the  defendants 
was  entered,  was  executed  as  a  collateral  secu- 
rity for  goods,  for  liabilities,  and  for  contemp- 
lated future  advances,  surely  it  was  free  from 
any  suspicion  of  fraud.  The  judgment  was 
entered  after  the  failure  of  S.  Fondey  was 
known  ;  and  the  execution  was  issued  pur- 
posely to  obtain  payment  in  preference  to  other 
creditors.  Undoubtedly,  it  had  the  effect  to 
delay  or  hinder  the  plaintiffs  in  the  collection 
of  their  demand.  Every  assignment  or  pref- 
erence given  by  a  failing  debtor  has  that  effect 
as  to  the  creditors  who  are  not  preferred. 
•  It,  then,  becomes  necessary  to  inquire  wheth- 
er the  issuing  of  an  execution  upon  a  valid  judg- 
ment, done  to  defeat  other  creditors,  renders 
the  plaintiffs  in  the  [judgment  liable  to  the  pen- 
alty in  the  4th  section  of  the  Statute  for  the 
Prevention  of  Frauds.  The  case  of  Menx  v. 
Howell,  4  East,  1,  is  full  to  this  point.  That 
was  an  action  on  the  Statute,  13  Eliz.,  ch.  5, 
sec.  3,  from  which  our  4th  section,  1  R.  L.,  76, 
was,  in  substance,  taken.  Many  of  the  expres- 
sions are  precisely  the  same  in  both.  The  dec- 
laration charged  the  defendants  with  putting 
in  use  a  fraudulent  judgment  against  J.  Nor- 
ton, the  plaintiffs  being  his  creditors,  contra 
formarn  statuti.  The  plaintiffs  were  landlords 
of  Norton,  and  had  distrained  for  rent.  They 
had  also  an  account  against  him  for  beer.  The 
defendants,  being  also  his  creditors,  sued  him, 
and  he  was  surrendered  by  his  bail.  They 
finally  took  from  him  a  judgment  for  the  ben- 
efit of  all  the  creditors.  Execution  *wus  [*28J> 
issued,  and  Norton's  goods  sold.  A  tender  was 
made  to  the  plaintiffs  as  for  their  rent  ;  but 
they  would  not  receive  it,  being  less  than  the 
rent  distrained  for.  The  question  upon  the  ar- 
gument was,  whether  the  judgment  against 
Norton  was  not,  under  these  circumstances, 
fraudulent  within  the  statute.  Ld.  Ellenbor- 
ough  said,  "  it  is  not  every  feoffment,  judg- 
ment, &c.(  which  will  have  the  effect  of  delay- 
ing or  hindering  creditors  of  their  debts,  that 
is,  therefore,  fraudulent  within  the  statute;  for 
such  is  the  effect,  pro  tanto,  of  every  assignment 
that  cau  be  made  by  any  one  who  has  creditors. 
Every  assignment  of  a  man's  property,  how- 
ever good  and  honest  the  consideration,  must 
diminish  the  fund  out  of  which  satisfaction  is 
to  be  made  to  his  creditors.  But  the  feoffment, 
j  judgment,&c. ,  must  be  devised  of  malice, fraud 
&c."  In  conclusion,  hesaid,  "  unless  we  were 
to  go  the  length  of  saying,  that  every  assign- 
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ment  to  a  creditor  is  fraudulent  as  to  the  rest 
of  his  creditors,  and  prohibited  to  be  made,  this 
was  not  fraudulent.  It  has  none  of  the  qual- 
ities of  fraud  within  the  Act,  which  was  meant 
to  prevent  deeds,  &c.,  fraudulent  in  their  con- 
•coction,  and  not  merely  such  as  in  their  effect 
•might  delay  or  hinder  other  creditors."  Grose, 
J.,  remarked,  if  the  judgment  be  given  bona 
Jide,  and  upon  good  consideration,  it  is  not 
within  the  Act. 

In  that  case  it  was  admitted  that  the  distress 
was  not  affected  by  the  execution,  and  Ld.  El- 
lenborough  observed,  that,  as  to  the  plaintiffs' 
book  debt,  they  had  taken  no  inchoate  steps  to 
recover  it.  In  that  respect,  the  case  now  before 
the  court,  differs  from  Meux  v.  Howett.  So  far, 
the  claim  of  Meux  was  weaker  than  that  of  the 
present  plaintiffs.  But,  in  this  very  particular, 
the  case  of  HoUrird  v.  Anderson  was  much 
stronger  with  the  plaintiff  than  the  .present. 

After  a  full  examination  of  this  case,  I  am 
satisfied  of  the  correctness  of  the  general  prop- 
osition, that  if  a  judgment  &c.,  be  bona  fide  in 
its  concoction,  and  upon  good  consideration.it 
is  not  within  the  Act  for  the  Prevention  of 
Frauds. 

We  are  not  called  upon  to  say  what  remedy 
the  plaintiffs  may  have  against  the  defendants, 
29O*]  for  the  property  or  *money  in  their 
hands  belonging  to  S.  Fondey.  It  is  sufficient 
for  us  to  say  that,  in  our  opinion,  the  defend- 
ants are  not  liable  in  this  action,  if  the  judg- 
ment was  bona  fide,  and  upon  good  considera- 
tion. If  the  facts  stated  in  the  case  be  undis- 
puted ;  that  it  was  given  to  secure  a  debt  due 
to  the  defendants,  and  to  indemnify  them 
against  their  advances  and  liabilities,  the  judg- 
ment was  not  fraudulent.  There  are  good  and 
legal  considerations  to  support  it. 

Tmay  be  allowed  to  express  my  regret,  with 
the  late  Chancellor  Kent,  that  such  preferences 
are  allowed  to  failing  debtors  ;  but  the  law  is 
too  well  settled  to  be  altered  by  anything  but 
legislative  enactment. 

In  my  opinion  it  was  incorrect  to  leave  to  the 
jury  to  decide  upon  the  intent  with  which  the 
execution  was  issued.  It  must,  necessarily, 
have  been  to  delay  the  plaintiffs;  the  property 
not  being  sufficient  to  pay  both. 

A  new  trial  should,  therefore,  be  granted, 
with  costs  to  abide  the  event. 

New  trial  granted. 

Affirmed— 4  Wend.,  105. 

Cited  in— 18  Wend.,  363 ;  4  Sandf .,  287 ;  9  Leg.  Obs., 
119. 


THE  PEOPLE  9.  BARTOW. 

Construction  of  Act  Against  Unlicensed  Bankers 
— Pleading — Demurrer. 

In  declaring  on  the  1st  and  3d  sections  of  the  Stat- 
ute, seas.  41,  ch.  236,  against  unlicensed  bankers,  it  is 
sufficient  to  set  forth  the  Act  so  far  as  it  relates  to 
the  offense  charged,  and  then  to  describe  the  offense 
according  to  the  statute,  averring  that,  by  force  of 
the  statute,  the  defendant  forfeited,  &c.,  and  an  ac- 
tion arose,  &c.,  without  saying,  **  contrary  to  the 
form  of  the  statute." 

An  individual  keeping  an  office  of  deposit  for  the 
purpose  of  discounting  notes,  is  an  offender  within 
the  Act,  though  the  office  be  not  for  the  purpose  of 
any  other  banking  operation. 

An  individual,  keeping  an  office  for  carrying  on 
any  single  banking  operation,  is  within  the  Act.  It 
is  not  necessary  to  subject  him  to  the  penalty,  that 
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it  should  be  fo'r  carrying  on  banking  business  gen- 
erally, or  in  more  than  one  branch. 

A  declaration  under  the  Act,  that  the  defendant 
kept  an  office  of  deposit  for  the  purpose  of  carrying 
on  banking  business  and  operations,  without  saying 
what,  is  not  too  general,  as  it  follows  the  words  of 
the  statute. 

A  declaration  on  a  penal  statute  creating  an  of- 
fense unknown  to  the  common  law,  and  giving  an 
action,  should,  in  some  way,  show  an  offense  against 
the  statute ;  but  it  is  not  always  necessary  to  say 
contra  formam  statuti.  It  is  enough  that  the  offense 
appear  to  be,  in  truth,  against  the  statute. 

On  a  demurrer  to  the  whole  declaration,  if  either 
count  be  good,  judgment  will  be  for  the  plaintiff  on 
that  count,  though  the  other  counts  be  bad. 

Citations— 6  Bac.  Abr.,  391 ;  2  East,  333;  1  Chit.  PI., 
a53, 643;  2  Salk.,  505;  Holt,632, 635;  Fortes.,  225;  1  Saund., 
286,  n.  (9) ;  2  Saund.,  379,  n.  (14). 

ON  demurrer  to  the  declaration;  This  was 
in  debt  for  $2,000.  The  first  count  recited 
the  Statute  passed  Apr.  21, 1818,which  enacted 
that  it  should  not  be  lawful  for  any  person, as- 
sociation of  persons,  or  body  corporate,  from 
*and  after  Aug.  1,  then  next,  to  keep  [*291 
any  office  of  deposit  for  the  purpose  of  dis- 
counting promissory  notes,  or  for  carrying  on 
any  kind  of  banking  business  or  operations, 
which  incorporated  banks  are  authorized  by 
law  to  carry  on  ;  unless  thereunto  specially 
authorized  by  law.  And  that  in  case  any  per- 
son, or  persons,  or  body  corporate,  should  con- 
travene the  foregoing  provisions,  every  such 
person  or  persons,  and  the  members  of  every 
such  corporation,  who  should,  either  directly 
or  indirectly,  assent  thereto,  should  for  every 
offense,  forfeit  the  sum  of  $1,000,  to  be  sued 
for,  &c.,  and  recovered  in  an  action  of  debt, in 
the  name  of  the  people.  This  count  then  al- 
leged that  the  defendant, not  regarding  the  Act, 
nor  the  provisions  therein  contained,  af  ter,&c. , 
to  wit :  on  Apr.  1,  1825,  at,  &c.,  did  keep  an 
office  of  deposit,  for  the  purpose  of  discounting 
promissory  notes,  he  not  being  thereunto  spe- 
cially authorized  by  law  ;  whereby,  &c. ,  by 
force  of  the  statute  in  this  case  made  and  pro- 
vided, the  defendant  forfeited  $1,000;  and,  by 
force  of  the  statute,  an  action  hath  accrued,  &c. 

The  second  count  stated,  that  after,  &c.,  to 
wit :  Apr.  1,  1825,  at,  &c.,  the  defendant,  not 
regarding  the  Act,  nor  the  provisions  therein 
contained,  did  keep  an  office  of  deposit,  for  the 
purpose  of  carrying  on  banking  business  and 
operations,  which  incorporated  banks  are  au- 
thorized by  law  to  carry  on,  he  not  being  there- 
unto specially  authorized  by  law.  Whereby, 
&c.  (as  before). 

General  demurrer  and  joinder. 

Mr.  8.  A.  Foot,  in  support  of  the  demurrer. 
The  1st  count  is  defective,  in  not  alleging  that 
the  defendant  has  contravened  all  the  provis- 
ions contained  in  the  1st  section  of  the  Act.sess. 
41,  ch.  236,  sec.  1,  2.  The  same  objection  ap- 
plies to  the  2d  count.  The  words  in  the  2d  sec- 
tion are  not  the  foregoing  provisions,  or  any  of 
them.  The  crime  charged,  is  keeping  an  office 
only.  To  warrant  the  action, all  the  provisions, 
and  each  of  them,  must  be  violated.  Otherwise 
the  Act  must  be  extended  by  construction 
which  cannot  be  of  a  penal  statute.  Any  man 
has  a  right  *to  keep  an  office  of  dis-  [*292 
count  and  deposit.  The  only  object  of  the  Act 
was  to  restrain  companies  not  incorporated, 
from  carrying  on  banking  operations. 

The  offense  is  not  alleged  in  either  count,  to 
have  been  committed  against  the  form  of  the 
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Statute.  Such  an  averment  is  material  in  an 
action  for  a  penalty  given  by  statute.  A  gen- 
eral demurrer  is  sufficient  to  reach  this  defect. 
In  a  penal  action,  a  general  demurrer  is  equiv- 
alent to  a  special  one  in  any  other.  The  defect 
is  fatal  even  after  verdict.  1  Chit.  PI.,  358  ; 
Lee  v.  Clarke,  2  East,  353. 

The  3d  count  is  also  bad  for  want  of  suffi 
cient  precision  and  certainty.  It  does  not  spec- 
ify what  kind  of  banking  business  or  opera- 
tions it  was  the  purpose  of  the  defendant  to 
carry  on. 

Mr.  Talcolt,  Atty-Gen.,  contra.  The  language 
of  the  statute  is  too  plain  to  be  mistaken.  An 
individual  can  carry  on  no  kind  of  banking 
business  or  operations.  According  to  the  con- 
struction contended  for  on  the  other  side,  any 
kind  of  banking  business  may  be  carried  on,  if 
all  are  not  joined,  and  this  too  by  a  company. 
The  object  was  to  prevent  every  species  of  im- 
position which  had  so  long  been  practiced 
upon  the  community  by  private  banks.  Yet, 
within  the  rule  set  up  against  us,  three  indi- 
viduals, by  dividing  their  operations,  may  vio- 
late all  the  provisions  of  the  statute.  If  they 
do  not  go  to  work  as  a  company,  it  is  enough. 
They  escape.  One  may  keep  an  office  of  de- 
posit ;  another  issue  notes  ;  and  a  third  dis- 
count. No.  The  true  sense  of  the  Act  is  distrib- 
utive. It  reaches  any  separate  kind  of  bank- 
ing business.  The  intention  of  the  Legislature 
should  be  consulted.  (Bac.  Abr.,  Statute,  I.,  pi. 
9,  and  the  cases  there  cited.) 

As  to  the  formal  objection,  Lee  v.  Clarke,  is 
itself  against  the  plaintiff.  The  only  difficulty 
in  that  case,  arose  from  the  circumstance  that 
there  were  two  different  statutes.  This  will 
be  seen  by  adverting  to  the  opinion  of  the  court, 
and  the  cases  cited  in  the  course  of  the  discus- 
sion. 

The  Atty-Gen.  also  cited  to  this  point,  Esp. 
on  Penal  Actions,  107,  108 ;  2  Salk.,  504,  and 
293*]  Reynolds  v.  *Smith,  2  Browne  (Penn.), 
257,  260,  which  was  a  much  stronger  case  for 
the  defendant  than  the  present  one,  the  stat- 
ute neither  being  recited  in  the  declaration, nor 
the  general  conclusion  inserted,  contra formam, 
<fec.  Yet  a  motion  in  arrest  was  denied.  It  was 
held  enough  that  the  declaration  brought  the 
defendant  within  the  Act  by  the  description  of 
the  offense. 

Mr.  Foot,  in  reply,  said  if  the  construction 
contended  for  by  the  Atty-Gen.,  was  the  cor- 
rect one,  the  statute  might  be  extended  to  20 
or  30  different  branches  of  business,  very  usu- 
ally and  generally  carried  on  in  community  by 
individuals  and  mercantile  houses.  The  words, 
"  any  kind  of  banking  business  or  operations." 
would  reach  almost  the  whole  of  the  commer- 
cial world. 

Curia,  per  WOODWORTH.  J.  It  is  objected 
that  the  1st  count  is  defective,  for  two  reasons: 
1.  Because  it  does  not  appear  that  the  defend- 
ant has  contravened  all  the  provisions  in  the 
1st  section  of  the  Act.  2.  Because  the  offense 
charged  is  not  alleged  to  have  been  committed 
against  the  form  of  the  statute. 

As  to  the  first,  it  may  be  observed,  that  al- 
though a  penal  statute  is  to  be  construed 
strictly,  the  court  are  not  to  disregard  the  plain 
intent  of  the  Legislature.  Among  other  things, 
it  is  well  settled,  that  a  statute  which  is  made 
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for  the  good  of  the  public,  ought,  although  it 
be  penal,  to  receive  an  equitable  construction. 
(6  Bac.  Abr.,  391.)  When  it  is  considered  that 
this  statute  was  intended  to  strike  at  an  exist- 
ing evil,  deemed  to  be  of  serious  injury  to  the 
community,  it  cannot  well  be  doubted  that  its 
enactment  was  to  promote  the  public  good. 

Applying  these  rules  to  the  construction  of 
the  Act,  I  apprehend  the  intention  not  to  be 
mistaken.  It  is  evident,  from  the  first  part  of 
the  section,  that  all  banking  operations  are  pro- 
hibited. To  keep  an  office  of  deposits,  for  the 
purpose  of  discounting  notes,  is  a  specific  vio- 
lation of  the  statute.  It  next  forbids  the  carry- 
ing on  of  any  kind  of  banking  business.  The 
latter  may  include,  but  is  *certainly  [*294 
more  extensive  than  the  former.  There  are  op- 
erations of  a  bank* other  than  the  mere  dis- 
counting of  notes.  The  penalty  attaches  upon 
every  person  who  contravenes  the  foregoing 
provisions.  To  allow  the  construction  con- 
tended for  by  the  defendant,  would  be  to  ren- 
der the  statute  a  dead  letter.  The  discounting 
of  notes,  is,  undoubtedly,  the  principal  busi- 
ness of  a  banking  institution.  If,  in  addition 
to  this,  it  must  be  shown  that  the  defendant  has 
conducted  other  and  further  operations  inci- 
dent to  banking,  before  he  is  liable  to  the  pen- 
alty, the  Act  becomes  nugatory  and  inopera- 
tive. Qn  this  ground,  it  is  only  necessary  for  a 
party  to  confine  himself  strictly  to  the  keeping 
of  an  office  for  discounting  notes,  the  great 
evil  intended  to  be  remedied,  and  he  is  sure 
then  not  to  be  reached.  He  is  excused,  because 
he  has  not  also  conducted  some  of  the  minor 
operations  of  a  bank,  distinct  from  the  dis 
counting  of  notes.  The  statute  speaks  a  dif- 
ferent language.  It  must,  I  think,  be  under- 
stood to  attach,  whenever  either  of  the  prohi- 
bitions have  been  violated.  This  is  the  manifest 
construction,  although  the  words,  "or  either 
of  them,"  are  omitted. 

As  to  the  second  objection,  it  seems  to  be 
generally  necessary,  in  an  action  on  a  penal 
statute,  where  the  act  prohibited  was  not  an 
offense  at  the  common  law,  to  allege  in  the  dec- 
laration, that  it  was  done  "against  the  form  of 
the  statute."  Stating  merely,  that  by  force  of 
the  statute,  an  action  accrued,  is  not  sufficient. 
Lee  v.  Clarke,  2  East,  333;  1  Chit.  PI.,  353.  In 
Lee  v.  Clarke,  the  action  was  debt  for  a  penalty 
on  the  game  laws.  The  declaration  did  not  set 
out  the  statute,  or  show  that  the  acts  done 
were  prohibited  by  it,  otherwise  than  by  aver- 
ring that  the  defendant  had  not  lawful  author- 
ity ;  whereby,  and  by  force  of  the  statute,  an 
action  accrued.  It  was  held  that  the  omission 
to  say,  against  the  form  of  the  statute,  was 
fatal.  But  the  same  case  seems  to  admit,  that 
the  omission  of  these  words  may  be  supplied. 
Ld.  Ellenborough  observed,  "the  fact  must  be 
alleged  to  be  done  against  the  form  of  the  stnt- 
ute.  I  do  not  see  such  circumstances  stated,  as 
brings  the  case  within  any  of  them,  without 
*alleging  it  to  be  against  tfie  form  of  [*iM)r> 
the  statute."  Lawrence,  J. ,  inclined  to  the 
sufficiency  of  an  allegation,  "by  force  of  the 
statute,  an  action  hath  accrued. ''  On  a  subse- 
quent day.  the  court  commented  on  the  case  of 
Covmlell'or  Kendallv.  John,  2  Snlk.,  505;  8.  C., 
Holt,  632,  635  ;  Fortes.,  225,  which  was  sup- 
posed by  the  counsel  to  decide  that  such  tin 
averment  was  unnecessary.  Ld.  Ellenborough 
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remarked,  that  upon  comparing  the  case  with 
other  authorities,  there  did  not  appear  to  be 
that  incongruity  which  the  court  at  first  ap- 
prehended. That  the  different  reports  of  that 
case  concur  substantially  in  this  :  that  it  is  not 
necessary  to  conclude  contra  formam  statuti; 
but,  in  the  language  of  Holt,  Ch.  J.,  "you 
must  bring  yourself  within  the  description  of 
it."  I  think  it  appears  that  the  court,  in  Lee  v. 
Clarke,  acquiesced  in  this  distinction.  It  was 
observed  by  Ld.  Ellenborough,  with  respect  to 
the  case  of*  Kendall  v.  John,  that  the  ultimate 
opinion  of  the  court  was,  that  in  all  actions 
founded  on  a  statute,  it  is  necessary,  in  some 
manner,  to  show  that  the  offense  on  which  you 
proceed,  is  an  offense  against  the  statute.  This 
principle,  which  I  think  sound,  disposes  of  the 
objection  ;  for  here  it  is  clearly  shown  that  the 
statute  prohibits  the  keeping  of  an  office  for 
discounting  notes,  and  that  the  defendant  did 
keep  such  office.  Independent,  therefore,  of 
the  words  insisted  on  as  necessary,  the  offense 
appears  to  be  against  the  statute. 

The  plaintiffs  are,  therefore  entitled  to  judg- 
ment, even  if  the  second  count  be  defective, 
the  demurrer  being  general  to  the  whole  dec- 
laration. On  such  a  demurrer,  if  either  count 
be  sufficient,  the  plaintiff  will  be  entitled  to 
judgment  upon  it.  (1  Chit.  PI.,  643;  1  Saund., 
386,  n.  9;  2M.379,  n.  14.) 

But  I  think  the  second  count  also  good.  It 
is  contended  that  this  count  does  not  specify 
what  kind  of  banking  business  the  defendant 
intended  to  carry  on.  The  declaration  alleges 
that  an  office  of  deposit  was  kept  for  the  pur- 
pose of  carrying  on  such  business.  The  penalty 
is  incurred  *  if  an  office  of  deposit  is  kept,  and 
the  purpose,  or  intent,  be  made  out.  The  de- 
296*]  f endant  must  come  prepared  *to  defend 
himself  against  the  intent  of  doing  any  act, 
which  may  be  considered  as  constituting  bank- 
ing business.  The  statute  does  not  require  a 
specification.  The  allegation,  although  gen- 
eral, is  not  more  so  than  the  statute. 

The  demurrer  not  being  well  taken  to  either 
count,  the  plaintiffs  are  entitled  to  judgment. 
But  the  defendant  may  withdraw  his  demur- 
rer, and  plead,  on  payment  of  costs. 

Rule  accordingly. 

Cited  In—  4  Wend.,  501 ;  17  Wend.,  174  ;  8  B.,  202 :  1 
Hall.,  566 ;  2  Leg.  Obs.,  298. 


NORTHRUP  v.  NORTHRUP. 

Mutual  Covenants — Performance — Pleading. 

Where  the  defendant  covenanted  with  the  plaint- 
iff to  pay  certain  money  to  T.  on  a  certain  day ;  and 
the  plaintiff  covenanted  that  on  the  defendant's  so 
paying,  he,  the  plaintiff,  would  give  up  and  dis- 
charge a  certain  bond  and  mortgage  :  held,  that  the 
payment  was  a  condition  precedent  to  the  perform- 
ance on  the  part  of  the  plaintiff :  who  might  sue 
for  the  non-payment  without  showing  a  perform- 
ance, or  off|r  to  perform  on  his  part ;  nor  could 
the  defendant  plead  the  want  of  such  performance 
or  offer  to  perform. 

Citation— Doug.,  690. 

ON  demurrer  to  the  defendant's  plea.     The 
plaintiff  declared  on  a  covenant,  which,  on 
oyer.   was  as  follows  :  The  defendant  cove- 
nanted to  pay  certain  rent  due  and  in  arrear, 
to  one  D.  Tomlinson,  on  a  certain  farm,  and 


all  which  should  become  due  on  Mar.  25,  1825; 
the  whole  to  be  paid  on  that  day,  and  the  plaint- 
iff covenanted  that  on  the  defendant's  so  pay- 
ing the  rent,  he,  the  plaintiff,  would  give  up- 
and  discharge  a  certain  bond  and  mortgage. 
The  action  was  for  not  paying  the  rent  at  the 
day. 

Plea,  that  the  plaintiff  did  not,  on  the  25th 
day  of  March,  1824,  give  up  and  discharge  the 
bond  and  mortgage,  nor  tender,  nor  offer  to  do 
so,  on  that  day,  or  before  or  since. 

General  demurrer  and  joinder. 

Mr.  M.  T.  Reynolds,  in  support  of  the  demur- 
rer. 

Mr.  A.  L.  Jordan,  contra,  cited  Parker  v, 
Parmele,  20  Johns.,  130,  and  the  cases  there 
referred  to. 

Curia,  per  SAVAGE,  Cli.  J.  The  plea  is  bad. 
The  payment  of  the  money  to  Tomlinson,  on 
the  day  specified,  is  clearly  a  condition  preced- 
ent. The  performance  by  the  plaintiff  of  his- 
part  of  the  agreement  is  not  necessarily  simul- 
taneous, but  was  naturally  to  be  subsequent. 
A  general  averment  of  his  readiness  to  per- 
form is  all  that  *fcan  be  necessary  or  [*2Q7 
proper.  To  aver  a  tender  was  certainly  not 
necessary. 

Ld.  Mansfield,  in  Jones  v.  Barkley,  Doug. 
690,  makes  three  classes  of  covenants  :  1.  Such, 
as  are  mutual  and  independent,  where  separate 
actions  lie  for  breaches  on  either  side.  2.  Cove- 
nants which  are  conditions,  and  dependent  on 
each  other,  in  which  the  performance  of  one 
depends  on  the  prior  performance  of  the  other. 
3.  Covenants  which  are  mutual  conditions  to 
be  performed  at  the  same  time,  as  to  which 
the  party  who  would  maintain  an  action  must, 
in  general,  offer  or  tender  performance.  I  con- 
sider the  plaintiff's  covenant  as  clearly  belong- 
ing to  the  second  class.  The  defendant's  cove- 
nant was  absolute.  The  cases  cited  by  the  de- 
fendant's counsel  relate  to  the  third  class. 

The  plaintiff  must  have  judgment,  with, 
leave  to  the  defendant  to  amend,  on  payment 
of  costs. 

Judgment  for  the  plaintiff. 

Cited  in— 7  Wend.,  114:  8  Wend.,  619:  11  Wend.,  50r 
1  Den.,'60 ;  4  Am.  Dec.,  772  (5  S.  &  P.,  119). 


CLARK  AND  CLARK  «.  PINNEY. 

Reversal  of  Judgment  after  Payment — Action  of 
Indebitatus  Assumpsit  Lies  to  Recover  Back 
tlie  Money — Writ  of  Restitution — Remedy  by 
Scire  Facias — Payment  of  Judgment  by  Note. 

Where  the  money  was  paid  on  a  judgment  of  a 
Court  of  C.  P.,  which  was  afterwards  reversed  on 
error;  held,  that  it  might  be  recovered  back  in  an 
action  of  indebitatus  assumpsit  for  money  had  and 
received. 

The  court  would  not  turn  the  party  round  to  the 
antiquated  remedy  by  scire  facias,  though  they 
agreed  that  this  would  lie :  and  that  where  it  ap- 
pears on  the  face  of  the  record,  that  the  money  had 
been  paid,  a  writ  of  restitution  may  issue,  even 
without  a  scire  facias. 

Taking  a  promissory  note  as  payment  on  an  exe- 
cution, and  indorsing  it  satisfied,  with  the  consent 
of  the  plaintiff,  is  equivalent  to  the  payment  of 
money,  though  the  note  be  not  negotiable.  And 
the  amount  of  such  a  note  will  be  regarded  as 
money,  in  an  action  for  money  had  and  received, 
on  a  reversal  of  the  judgment  upon  which  the  exe- 
cution issued. 
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Citations— 1  Har.  &  Johns.,  405;  2  Mumf.,  272; 
Lofft..  207  ;  1  Bac.  Abr.,  261 ;  1  Ld.  Raym.,  742 ;  Com. 
Dig.  (3  B,  20) ;  Cro.  Car.,  «99 ;  2  Salk.,  588. 

A  SSUMPSIT  for  money  had  and  received, 
-L\.  tried  at  the  Onondaga  Circuit,  Sept. ,  1825, 
before  Throop,  Circuit  J. 

It  .appeared  by  the  N.  P.  record,  that  the  suit 
was  commenced  as  early  as  February  Term, 
1825.  The  declaration  contained  the  usual 
money  counts.  Plea,  non  assumpsit,  with  no- 
tice of  set-off. 

On  the  trial,  the  plaintiffs'  counsel  offered 
in  evidence,  the  record  of  a  judgment  in  the 
Ouondaga  C.  P.  of  the  Term  of  February,  1822, 
298*]  in  favor  of  the  defendant  against  *the 
plaintiffs,  for  $193.11  ;  &fi,  fa.  indorsed  satis- 
fied by  the  sheriff,  June  21,  1822,  except  sher- 
iff's fees  ;  that  the  execution  was  paid  by  a 
note  of  Walker  &  Clark,  by  which  they  prom- 
ised the  defendant  to  pay  him  $181.27,  Feb.  1, 
1823,  with  interest,  provided  the  judgment  in 
the  C.  P.  should  not  be  reversed  before  that 
day.  That  this  was  received  as  and  towards 
payment  of  the  judgment  by  Pinney  and  his 
attorney.  The  counsel  also  offered  the  record 
of  a  judgment  for  $216.73,  in  the  Onondaga 
C.  P.  on  this  note,  recovered  at  May  Term, 
1823,  and  an  execution  returnable  at  the  next 
August  Term,  which  had  been  paid  before  the 
return  day,  and  was  returned  by  the  sheriff 
satisfied.  They  also  offered  an  exemplification 
of  a  judgment  record  in  the  Supreme  Court, 
in  favor  of  the  present  plaintiffs  against  the 
present  defendant,  whereby  it  appeared,  that 
the  judgment  first  above  mentioned  had  been 
reversed  on  a  writ  of  error,  at  the  October 
Term,  1824.  All  these  facts  were  admitted  by 
the  defendant's  counsel,  on  whose  motion  the 
judge  nonsuited  the  plaintiffs,  with  leave  to 
move  to  set  aside  the  nonsuit,  and  for  a  new 
trial. 

Mr.  E.  Griffin,  for  the  plaintiffs,  now  moved 
accordingly  ;  and  the  question  was,  whether  an 
action  for  money  had  and  received  would  lie 
in  this  case,  or  whether  the  plaintiffs  should  be 
put  to  their  remedy  by  jcire  facias,  or  other- 
wise, on  the  judgment  of  reversal. 

Mr.  Griffin  cited  Cow.  Tr.,  69  ;  Bull.  N.  P., 
181;  Cowp.,  419. 

And  that  the  note  was  equivalent  to  the  pay- 
ment of  money,  he  cited  2  Esp.,  571  ;  8  Johns., 
202  ;  11  Id.,  464. 

Mr.  8.  M.  Hopkins,  contra.  That  the  action 
for  money  had  and  received  is  not  the  proper 
remedy,  he  cited  3  T.  R.,  125  ;  7  Id.,  269  ;  2 
H.  Bl.,  416;  2  Com.  Cont.,  46,  note;  1  Ld. 
Raym..  742  ;  Com.  Dig.,  Pleader,  3  B,  20  ;  Cro. 
Jac.,  698;  Cowp.,  417-419. 

That  giving  the  note,  thoughjit  was  accepted 
in  payment,  was  not  equivalent  to  money,  it 
not  being  negotiable,  he  cited  3  East,  169. 
i21M>*]  *That  the  money  was  recovered  by 
judgment  on  the  note  given,  and  cannot  be  re- 
covered back  till  that  judgment  is  reversed, 
or,  in  some  manner,  out  of  the  way,  he  cited  4 
Johns.,  240  ;  2  Id.,  157  ;  2  Com.  Cont.,  40,  41, 
and  the  cases  there  cited  ;  1  Esp  ,  84. 

Curia,  per  SAVAGE,  Ch.  J.  The  important 
question  in  this  case  is,  whether  indebitatu*  as- 
sumpsit  for  money  had  and  received,  lies  to  re- 
cover money  paid  on  an  execution  upon  a  judg- 
ment, which  was  afterwards  reversed. 
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The  general  proposition  is,  that  this  action 
I  lies  in  all  cases  where  the  defendant  has  in  his 
!  hands  money  which,  ex  equo  et  bono,  belongs  to 
!  the  plaintiff.  When  money  is  collected  upon 
I  an  erroneous  judgment,  which,  subsequent  to 
j  the  payment  of  the  money,  is  reversed,  the 
j  legal  conclusion  is  irresistible,  that  the  money 
belongs  to  the  person  from  whom  it  was  col- 
!  lected.  Of  course,  he  is  entitled  to  have  it  re- 
turned to  him.  The  only  question  is,  whether 
j  this  be  the  proper  remedy. 

The  cases  referred  to  by  counsel  do  not  fully 
,  decide  the  point ;  nor  have  I  found  any  case 
where  this  very  point  has  been  decided,  ex- 
cept Green  v.  Stone,  1  Har.  &  J.,  405.     It  was 
raised  in  Isom  v.  Johns,  2  Munf.,  272.     There 
the  defendant  had  been  plaintiff  in  a  former 
action  ;  recovered  judgment,  and  issued   ex- 
ecution,   upon  which   the   defendant's  prop- 
erty was  sold  by  the  sheriff.      On  the  argu- 
ment, most  of  the  English  cases  which  are 
now  cited  were  referred  to.  The  court  decided 
against  the  plaintiff,  on  the  ground  that  the 
money  did  not  appear  to  have  come  to  the  de- 
j  fendant's  use  ;  not  denying  the  doctrine,  how- 
I  ever,  that,  if  the  defendant  had  received  the 
|  money,  the  plaintiff  might  recover  it  in  this 
action. 

In  Green  v.  Stone  this  very  point  was  decided 
l  in  favor  of  the  plaintiffs. 

The  principle  in  question  is  supposed  to  have 
been  acted  on  in  Feltham  v.  Terry,  Lofft.  207, 
which  was  an  action  for  money  had  and  re- 
ceived by  the  church-wardens  against  the  over- 
seers of  the  poor,  for  money  levied  by  the  lat- 
ter, *on  a  conviction  of  one  of  the  [*3OO 
former,  which  was  subsequently  quashed.  The 
court  held  the  plaintiff  might  sue  for  the  money 
collected  by  a  sale  of  the  property  ;  or,  by 
bringing  trespass,  he  might  have  recovered  the 
value  of  the  property.  This  conviction,  I  ap- 
prehend, must  have  been  irregular;  otherwise, 
the  court  would  not  have  said  trespass  might 
have  been  brought.  Trespass  surely  would 
not  lie  for  collecting  the  amount  of  a  judgment 
which  was  merely  erroneous.  In  that  case, 
therefore,  the  court  must  have  acted  on  the 
principle,  that  the  money  was  collected  by  a 
void  authority.  The  authorities  are  clear  and 
abundant  that,  in  such  a  case,  indebitatus  as- 
sumpsit  lies.  1  Bac.  Abr.,  261  ;  Newdigaie  v. 
Davy,  1  Ld.  Raym.,  742. 

In  the  case  of  Mead  v.  Death,  1  L.  Raym., 
742,  it  was  decided,  that  money  paid  upon  an 
order  of  the  Quarter  Sessions  could  not  be 
recovered  back,  though  the  order  had  been 
quashed  on  certiorari.  And  Tracy,  Baron,  be- 
fore whom  the  cause  was  tried,  compared  it 
to  the  case  where  money  is  paid  upon  a  judg- 
ment which  is  afterwards  reversed  for  error, 
in  which  case  indebitatus  assumpsil  will  not  lie! 
No  reason  is  given  why  this  action  will  not 
lie  ;  nor  is  any  case  referred  to  in  support  of 
the  dictum.  It  is  shown,  however,  that,  in  the 
English  courts,  the  proper  remedy,  upon  the 
reversal  of  a  judgment,  is  a  scire  facia*,  quare 
rentitutionem  non,  upon  which  the  party  re- 
covers all  that  he  has  lost  by  reason  of  the 
judgment.  (Com.  Dig.,  3  B,  20;  Cro.  Car., 
699.)  And  if  it  appear  on  the  record  that  the 
money  is  paid,  restitution  will  be  awarded 
without  a  scire  facias.  (2  Salk. ,  588.) 

Cases  have  been  cited  in  which  it  is  said,  that 
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this  action  does  not  lie  to  recover  money  col- 
lected under  legal  process  afterwards  vacated, 
which  is  true  as  applied  to  those  cases  ;  but 
the  principle  is  not  applicable  in  this  case. 

Upon  the  whole,  my  view  of  the  question  is 
this  :  the  general  principle  is,  undoubtedly,  in 
favor  of  sustaining  the  action.  Isom  v.  Johns, 
decided  by  the  Court  of  Appeals  of  Va. ,  is  a 
plain  recognition  of  the  principle  as  governing 
this  very  case ;  and  Green  v.  Stone  is  an  au- 
thority in  point.  These  are  opposed  only  by  a 
3O1*]  Nisi  Prius  decision,  at  a  time  *when 
the  action  for  money  had  and  received  had 
not  come  into  general  use.  I  am  inclined  to 
sustain  the  action.  The  inclination  of  courts 
is  to  extend  the  action  for  money  had  and  re- 
ceived. It  is  not  denied  that  the  plaintiff  is  en- 
titled to  some  remedy  for  the  money,  though 
it  was  taken  from  him  by  process  erroneous 
merely.  Then,  why  turn  him  round  from  this 
simple  action  to  the  antiquated  remedy  by  scire 
facias  f  I  do  not  think  the  purposes  of  justice 
require  it. 

It  is  also  contended  that  the  facts  in  this  case 
do  not  amount  to  a  payment  of  money  to  the 
defendant.  A  note  was  received  by  the  sheriff 
as  payment  of  the  execution,  by  the  direction 
of  the  plaintiff  and  his  attorney.  And  the  exe- 
cution was  returned  satisfied.  Nay,  more;  a 
judgment  has  been  obtained,  and  the  money 
actually  paid  upon  that  note.  To  what  would 
the  plaintiffs  be  restored  on  a  set.  fa.  ?  To  the 
money  paid  by  the  note,  as  money.  Restitution 
could  be  of  nothing  else.  The  difficulty  in  Isom 
v.  Johns  was,  that  the  sheriff  could  not  be  held 
the  plaintiff's  agent.  The  facts  show  him  to  be 
so  in  this  case. 

In  my  opinion  there  should  be  a  new  trial. 

New  trial  granted. 

Cited  in— 1  Wend.,  430;  3  Wend.,  82;  10  Wend.,  354, 
501;  24  Wend.,  33;  70  N.  Y.,  500;  72  N.  Y.,  582;  4  Trans. 
App.,  251 :  3  Lans.,  56 ;  5  Barb.,  155 ;  45.  Barb.,  617;  1 
Park.,  377:  1  Sand.,  212;  1  Hilt.,  362;  6  Pet-,  17. 

8.  C.— 37  N.  Y.,  299;  103  111.,  407:  39  N.  J.  L.,  558;  41 
Mo.,  420;  83  Ind.,  87:  35  O.,  6*6;  19  Am.  Dec.,532:  26 
Am.  Rep.,  625  (70  N.  Y.,  497);  43  Am.  Rep.,  62  (83 
Ind.,  86). 


3O2*]  *LAMETTI  ET  AL.,  Executrix  and 
Executors  of  LAMETTI, 

r>. 
ANDERSON. 

Demise  of  Lot  for  Term  of  Years — Covenant  to 
Surrender  at  End  of  Term  with  Improvements 
— Compensation  to  be  AUowedfor  Improvemen  ts 
Authorized  to  be  Made — Neither  Building  nor 
Repairing  Lease — Covenant  to  Pay  for  Im- 
provements Ran  with  the  Land. 

A.,  by  indenture,  demised  a  building  lot  in  the 
City  of  N.  Y.,  with  a  dwelling-house  and  shop  there- 
on, to  W.  for  21  years,  at  a  rent  of  $165.  w .  cove- 
nanted that  he,  his  executors,  &c.,  or  assigns,  would, 
at  the  end  of  the  term,  surrender  the  demised  lot, 
with  all  such  buildings  and  improvements  as  might 
be  then  remaining  thereon,  A.  paying  for  such  of 
the  buildings  and  improvements  as  might  be  erected 
and  made  thereon  by  W.  his  executors,  &c.,  or  as- 
signs. The  parties  agreed  that  W.  his  executors,  &c., 
or  assigns,  at  his  and  their  proper  costs  and  charges, 
during  the  term,  might  take  down  the  dwelling- 
house,  and  erect  such  other  buildings,  as  he,  his  ex- 
ecutors, &c.,  or  assigns  might  think  proper;  and  that 
all  such  buildings  and  improvements,as  should  be  so 
erected, and  made.and  remaining  on  the  demised  lot 
at  the  end  of  the  term,  should  be  valued  (in  a  man- 
ner specified).  And  A.  should  pay  W.,  his  executors, 
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&c.,  or  assigns,  the  amount  of  the  valuation,  not  ex- 
ceeding $1,500. 

Held,  that  this  was  neither  a  building  nor  repair- 
ing lease;  that  the  covenant  to  pay  extended  to  a 
new  building,  to  be  erected  at  the  option  of  the 
tenant;  but  that  though  the  old  house  was  not  torn 
down,  and  anew  one  erected;  yet  the  lessor  was  lia- 
ble to  pay  for  such  additions  to,  and  alterations  of 
the  old  house,  as  amounted  to  improvements;  not, 
however,  for  ordinary  repairs,  such  as  new  roofing 
the  old  house  or  rebuilding  the  chimney. 

The  term  being  passed  by  meme  assignments  to  L., 
though  the  improvements  were  not  made  by  him, 
but  mainly  by  the  lessee,  before  assignment;  in  an 
action  by  the  executors  of  L.  on  the  covenant  to 
pay  for  the  improvements:  held,  that  this  covenant 
ran  with  the  terms,  which  having  passed  to  L.  by  as- 
signment, before  the  covenant  was  broken,  carried 
the  covenant  to  L.,  who,  or  whose  executors,  might 
maintain  an  action  upon  it,  in  his  or  their  own 
names. 

Citations— 5  Co.,  17, 18;  Com.  Dig.,  Covenant,  (B. 
3);  3  Atk.,  512. 

pOVENANT,  tried  Jan.  23,  1824,  at  the  N. 
VJ  Y.,  Circuit,  before  Edwards,  Circuit  J. 

The  action  was  on  an  indenture  of  lease, 
dated  Feb.  4,  1799,  between  the  defendant  as 
lessor,  and  one  Warner,  as  lessee  of  a  dwelling- 
house  and  lot,  in  the  City  of  N.  Y.,  habendum, 
to  Warner  and  his  executors,  &c.,  and  assigns, 
from  May  1,  then  next,  for,  &c.,  21  years,  at  a 
rent  of  $165. 

Warner  thereby  covenanted  that  he,  his  ex- 
ecutors, &c.,  or  assigns,  should  peaceably.&c., 
at  the  determination  of  the  term,  surrender 
into  the  hands  and  possession  of  the  defend- 
ant, his  heirs  or  assigns,  the  demised  lot,  to- 
gether with  all  such  buildings  and  improve- 
ments, as  might  be  then  remaining  thereon,  the 
defendant,  his.  &c.,  paying  for  such  of  the  said 
buildings  and  improvements,  as  might  be 
erected  and  made  thereon  by  Warner,  his  ex- 
ecutors, &c.,  or  assigns,  in  the  manner  there- 
inafter mentioned.  The  parties  then  mutually 
covenanted  and  agreed,  for  themselves,  sever- 
ally, and  for  their  several  and  respective  heirs, 
executors,  &c.,  and  assigns,  that  it  should  be 
lawful  for  Warner,  his  executors,  &c.,  or  as- 
signs, at  his  and  their  proper  costs  and  charges, 
during  the  term,  to  take  down  the  dwelling- 
house,  standing  on  tlje  demised  lot  at  the  date 
of  the  lease,  and  erect  thereon  such  buildings 
as  he,  *his  executors,  &c.,  or  assigns,  [*3O3 
might  think  proper  ;  that  all  such  buildings 
and  improvements  as  should  be  so  erected  and 
made,  and  remaining  on  the  demised  lot,  at  the 
end  of  the  term,  should  then  be  valued  and  ap- 
praised by  indifferent  persons,  one  of  whom 
should  be  chosen  by  each  of  the  parties,  or  by 
their  respective  legal  representatives  ;  and  in 
case  the  two  persons  could  not  agree  in  the  ap- 
praisement, then  they  should  choose  a  third  in- 
different person  ;  and  such  three  persons,  or 
any  two  of  them,  should  make  the  appraise- 
ment in  writing,  under  their  hands  and  seals  ; 
and  that,  thereupon,  the  defendant,  his  heirs 
or  assigns,  should  pay  to  Warner,  his  exec- 
utors, &c. ,  or  assigns,  the  amount  of  the  valu- 
ation, provided  that  such  amount  should  not, 
on  any  account,  exceed  $1,500. 

The  term  yet  to  come  of  this  lease  was  as- 
signed by  Warner,  under  his  hand  and  seal,  to 
Pell,  Feb.  23,  1807 ;  and  Jan.  13,  1814,  in  the 
same  form  reassigned  by  Pell  to  Warner;  and 
so  by  Warner,  the  same  Jan.  14,  to  Lametti, 
the  testator. 

The  above  particulars  appeared  upon  the 
declaration  (which  went  upon  the  covenant  to 
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pay)  and  oyer,  and  were  admitted  upon  the 
trial. 

The  plaintiffs  then  produced  on  the  trial,  an 
appraisement  ;  but,  on  the  defendant's  object- 
ing to  it,  on  account  of  certain  formal  defects, 
withdrew  it ;  and  the  defendant  then  agreed  to 
try  the  cause  on  its  merits,  reserving  all  rights 
he  might  have  upon  the  state  of  the  pleadings 
— and  particularly  the  right  to  object,  that  the 
plaintiffs  could  not  maintain  the  action  in  their 
own  names. 

The  plaintiffs  then  proved  that  the  dwelling- 
house  standing  on  the  demised  premises  at  the 
date  of  the  lease,  had  never  been  taken  down. 
They  then  offered  to  prove  that  material  altera- 
tions of,  and  additions  to  the  dwelling-house, 
had  been  made  by  Warner,  to  wit :  an  entire 
new  story  underneath,  which  was  rendered 
necessary,  in  consequence  of  the  street  in  front 
having  been  lowered  8  feet  ;  an  addition  to  the 
rear  of  the  house,  and  rebuilding  the  chimney, 
and  altering  the  staircases  ;  and  the  plaintiffs 
3O4*]  *claimed  the  value  of  the  whole.  The 
defendant  objected  that  the  plaintiffs  were  not 
entitled  to  recover,  unless  the  dwelling-house 
had  been  taken  down,  and  improvements  made 
by  putting  a  new  building  or  buildings  on  the 
lot.  The  judge  decided  that  the  plaintiffs  might 
prove  any  alterations  or  additions  to  the  house, 
or  adjoining  building  on  the  lot,  made  during 
the  term,  and  remaining  at  its  expiration.  The 
defendant  excepted  to  this  opinion. 

The  plaintiffs  then  gave  the  proof  offered, 
and  that  a  new  roof  was  put  on  the  house,  and 
that  various  additions  to,  and  alterations  of  a 
shop,  standing  on  the  demised  premises  at  the 
commencement  of  the  term,  were  made.  That 
it  was  then  a  mere  harness  maker's  shop,  weather 
boarded,  and  there  was  a  large  gangway  be- 
tween tMat  and  the  house.  That  during  the  term 
this  shop  had  been  converted  into  a  dwelling 
house,  and  extended  over  the  gangway  so  as  to 
join  the  other  house  ;  a  chimney  was  built  in 
it,  and  two  convenient  stories  made  in  that  part 
which  formed  the  first  story.  That  a  wall  worth 
$70  had  been  made  by  the  lessee  to  keep  the 
ground  of  the  adjoining  lot  from  falling  on  the 
demised  lot ;  and  that  the  whole  of  the  addi- 
tions and  alterations  made  during  the  term, 
were  worth,  including  the  wall,  about  $2,300. 

The  judge  charged  the  jury,  that  all  altera- 
tions and  additions  made  to  the  house  or  shop, 
during  the  term,  and  remaining  at  its  expira- 
tion, should  be  allowed,  if  they  amounted  to 
improvements  of  the  house  or  shop,  to  be  val- 
ued at  their  worth  when  the  term  expired. 

The  defendant  excepted  to  this  charge. 

The  jury  found  for  the  plaintiffs. 

The  case  came  here  on  the  bill  of  exceptions. 

Mr.  J.  I.  Drake,  for  the  defendant,  moved 
for  a  new  trial.  He  said  the  plaintiffs  were  not 
entitled  to  recover  anything.  In  true  construc- 
tion, the  covenant  does  not  cover  either  repairs 
or  improvements.  The  $1,500  were  intended 
to  pay  for  a  new  house,  to  be  erected  in  place 
of  the  old  one,  and  nothing  more.  This  is  a 
building  lease,  not  a  lease  for  repairs.  Improve- 
3O<»*]  ments  in  the  lease, do  not  *mean  repairs, 
or  alterations,  but  new  erections  only.  The 
intent  of  the  parties  is  to  be  regarded.  An  in- 
denture is  the  language  of  both  parties.  There 
is  not  one  word  concerning  repairs  in  the  lease. 
The  first  clause  is  a  building  clause,  and  the 
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word  "improvements,"  afterwards  added,  is  a 
mere  expletive.  The  words  "manner  herein- 
after mentioned,"  refer  to  the  mode  of  payment 
or  appraisal  merely.  The  object  was  to  secure 
a  good  building  at  the  end  of  the  term.  Lant 
v.  Norris,  1  Burr.,  287.  Additions  and  repairs 
to  a  house,  are  not  equivalent  to  rebuilding.  (3 
Atk.,  512.) 

But  the  plaintiffs  cannot  recover  in  their  own 
names,  if  entitled  to  recover  at  all  ;  the  subject 
of  the  covenant,  as  I  have  shown,  not  being  in 
esse  at  the  date  of  the  lease  ;  and  so  is  Spencer's 
case,  5  Rep.,  16,  17,  1st  res.  The  second  reso- 
lution in  that  case,  is,  that  though  the  cove- 
nant be  to  make  a  new  erection,  yet  if  the  word 
"assigns"  be  used,  it  shall  then  bind  the  as- 
signee. But  here  the  word  "assigns"  is  not 
used  throughout.  It  does  not  occur  in  the 
covenant  touching  the  mode  in  which  the  ap- 
praisement is  to  be  made.  The  words  here  are 
the  parties,  or  their  legal  representatives,  which 
do  not  include  assigns.  A  covenant  in  a  lease, 
relative  to  things  merely  personal,  demised 
with  the  land,  does  not  run  with  the  term. 
(Id.,  17,  3d  res.)  The  reason  is,  that  the  rent 
arises  out  of  the  land,  and  it  is  not  certain  that 
the  chattels  will  go  to  the  assignee.  Here  the 
thing  never  has  come  to  the  assignee  ;  for  it 
never  has  been  built.  Privity,  both  of  estate 
and  contract,  must  be  shown  by  the  plaintiffs. 
(Shep. Touch.,  176;  1  Saund.,  241,  and  notes; 
2  Selw.  JV.  P.,  426,  and  the  cases  there  cited.) 
Here  there  is  no  privity,  not  even  to  support  a 
right  of  distress — the  term  having  expired,  and 
the  premises  being  surrendered.  (5  Cow.,  407  ; 
10  Johns.,  424.) 

Mr.  P.  W.  Raddiff,  contra.  The  only  ques- 
tion, aside  from  that  of  parties,  is,  whether 
the  covenant  extends  beyond  taking  down  the 
buildings  and  erecting  new  ones.  If  there  be 
a  doubt  on  this  head,  that  doubt  should  be 
turned  *against  the  covenantor.  This  [*3O6 
rule  applies  alike  to  indentures  and  deeds  poll. 
(1  Esp.  Dig.,  271.)  The  only  question  is,  for 
whose  benefit  was  the  covenant  intended  ?  And 
if  one  will  make  an  ambiguous  covenant  to 
another,  the  construction  shall  be  most  favor- 
able for  the  latter.  But  we  do  not  need  the 
aid  of  this  rule.  The  judge  who  tried  this 
cause,  gave  to  the  covenant  its  strict  legal  and 
grammatical  construction.  "  Buildings  erect- 
ed and  improvements  made,"  is  the  sensible 
distribution  of  the  words.  If  the  phrase,  "  in 
the  manner  hereinafter  mentioned,"  does  not 
refer  to  the  mode  of  appraisal,  it  must  refer  to 
buildings  and  improvements  made  at  the  ex- 
pense of  the  lessee.  If  it  be  doubtful,  we  have 
s«en  that  it  should  receive  the  latter  construc- 
tion. The  dwelling-house  could  not  be  taken 
down  without  the  consent  of  the  lessor.  Such 
an  act  would  have  been  waste,  and  the  testator 
would  not  only  have  been  liable  to  an  action  ; 
13  Johns.,  31  ;  but  he  would  have  forfeited  his 
term.  Hence  the  license  to  take  down  was  in- 
serted. But  it  is  a  mere  license,  of  which  the 
lessee  might  or  might  not  avail  himself,  at  his 
election. 

As  to  the  plaintiffs'  riirht  of  suing  in  their 
own  names,  the  counsel  for  the  defendant  treats 
this  covenant  as  a  chose  in  action,  in  itself  not 
assignable.  But  it  was  not  so.  It  was  no  more 
a  chose  in  action,  than  rent  yet  to  fall  due  upon 
a  lease.  It  was  an  unbroken  covenant,  which 
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ran  with  the  term,  and  passed  to  the  assignee.  ' 
The  one  who  held  the  lease  at  the  expiration 
of  the  term,  had  the  right,  and  the  sole  right,  ! 
to  sue  upon  it.  If  these  plaintiffs  cannot  main-  j 
tain  an  action  upon  it,  no  one  can.     Will  it  be  ; 
pretended  that  each  of  the  three  different  per- 1 
sons  who  held  this  lease,  shall  each  have  an  j 
action  in  respect  to  the   different  stages  of  i 
building  or  improvements  during  their  several 
tenancies?    Till  the  end  of  the  lease,  it  was  | 
not  known  that  the  lessor  would  be  liable  to 
pay  anything  to  anybody.     All  rights  passed 
to  the  assignees.     The  improvements  belonged 
to  the  last  assignee,  who  was  entitled  to  the 
value.     Then  for  the  first  time,  a  cause  of  ac- 
3O7*]  tion  *arose.     Then  this  covenant  did 
become  a  chose  in  action. 

Mr.  P.  C.  Van  Wyck,  in  reply.  Neither- the 
word  "  repairs"  nor  "alterations"  is  contained  ! 
in  the  lease,  and  they  are  very  properly  omit- 
ted in  the  pleadings.  Repairs  are  certainly 
out  of  the  case  ;  and  a  sum  in  gross  was  given 
for  a  particular  object,  which  was  building. 
All  the  lessor  gets,  is  an  old  house  repaired  and 
kept  in  order,  against  21  years  deterioration  on 
it.  This  is  no  more  than  the  tenant  was  bound 
to  return  to  him,  without  one  word  being  said 
in  the  lease  on  the  subject.  The  very  relation 
of  landlord  and  tenant  implies  that  the  latter 
should  repair.  But  all  the  repairs  in  the  world 
cannot  satisfy  the  covenant  in  a  building  lease. 
City  of  London  v.  Nash,  3  Atk.,  512.  It  was 
not  intended  that  the  old  house  should  be  re- 
tained and  surrendered  up,  nor  its  necessary 
repairs  paid  for.  There  is  but  one  place  for 
building  on  the  city  lots  of  the  class  to  which 
this  belongs.  If  there  be  a  house  already,  it 
must,  therefore,  be  torn  down  before  another 
can  be  erected.  The  word  "repairs"  is  well 
understood,  and  if  that  be  omitted,  no  word 
can  supply  its  place.  The  word  "improve- 
ment" means  something  new.  Both  the  plead- 
ings and  proof  should  nave  shown  that  the  old 
house  was  demolished. 

Curia,  per  SAVAGE,  CJi.  J.  There  are  but 
two  points  in  this  case  of  much  importance  : 

1.  Can  the  plaintiffs  sustain  the  action  in 
their  own  names? 

2.  Is  the  defendant  liable  for  any  additions, 
&c. ,  unless  the  old  house  was  taken  down,  and 
a  new  one  erected? 

The  objection  under  the  first  point  is,  that 
the  covenant  does  not  run  with  the  land  ;  and 
the  assignee  cannot,  therefore,  prosecute  for  a 
breach — and  Spencer's  case,  5  Co.,  17,  is  sup- 
posed to  sustain  the  proposition.  That  case  is 
not  in  point.  The  action  was  brought  against 
an  assignee  of  the  term,  upon  a  covenant  by 
the  lessee  to  build  a  wall  on  the  demised  prem- 
ises ;  and  the  court  held  him  not  liable,  be- 
cause not  named.  In  such  cases,  they  held  the 
3O8*]  *rule  to  be,  that  the  covenant  was  bind- 
ing upon  the  assignee,  when  it  related  to  some- 
thing in  esse,  parcel  of  the  demised  premises, 
to  repair,  for  instance  ;  but  not  when  it  con- 
cerned something  to  be  built  thereafter.  Yet 
it  was  held,  that  even  the  latter  covenant  would 
be  obligatory  upon  the  assignee,  if  named.  The 
sixth  resolution  in  that  case  is,  "if  lessee  for 
years  covenants  to  repair  the  houses  during 
the  term,  it  shall  bind  all  others,  as  a  thing 
which  is  appurtenant,  and  goeth  with  the  land, 
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in  whose  hands  soever  the  term  shall  come." 
It  is  further  resolved,  seventhly,  that  the  as- 
signee, or  his  executor,  should  have  covenant. 
(Ib.,  18.) 

According  to  this  case,  had  the  lessee,  War 
ner,  covenanted  to  erect  buildings  upon  the 
demised  lot ;  not  only  the  lessee,  but  the  as- 
signee, and  the  executors  of  the  assignee, 
would  have  been  liable  in  this  action  for  a 
breach  of  the  covenant.  The  same  doctrine  is 
found  in  the  other  authorities  cited  by  the  coun- 
sel on  this  point ;  and  in  Com.  Dig.,  Covenant, 
B.  3.)  If  the  assignee  would  be  liable  on  such  a 
covenant,  surely  he  must  have  a  right  of  act  ion, 
for  the  violation  of  a  corresponding  covenant 
on  the  part  of  the  lessor. 

The  plaintiffs  have  an  undoubted  right  to 
maintain  the  action  in  their  own  names,  if  they 
have  succeeded  in  showing  a  right  to  recover 
at  all. 

I  do  not  consider  this  either*  a  building  or  a 
repairing  lease.  Those  terms  are  peculiarly  ap- 
plicable to  cases  where  the  tenant  pays  no  rent; 
but  enjoys  the  premises  a  sufficient  length  of 
time  to  compensate  him  either  for  building  or 
repairing,  according  to  his  contract.  The  City 
of  London  v.  Nash,  3  Atk.,  512,  was  a  case 
where  the  lessee  undertook  to  rebuild  certain 
houses.  He  had  a  lease  of  them  for  sixty  years. 
He,  or  rather  his  assignee,  did  not  rebuild  all, 
but  repaired  some  of  the  houses.  This  was 
held  to  be  a  breach  of  the  covenant. 

Here  the  lessor  grants  a  house  and  lot  for  a 
certain  term,  at  a  certain  rent.  The  lessee  was 
not  bound  to  repair  any  further  than  so  as,  at 
the  end  of  his  term,  to  return  the  premises  in 
good  tenantable  condition ;  unless  the  cove- 
nant *in  the  lease  was  compulsory  upon  [*3O9 
him  to  build.  The  first  covenant  is,  that  the 
lessee  shall  surrender,  at  the  end  of  th'e  term, 
the  "lot  of  ground,  with  all  such  buildings  and 
improvements  as  may  be  then  remaining  there- 
on, he  the  said  Charles  Anderson,  his  heirs  or 
assigns,  paying  for  such  of  the  said  buildings 
and  improvements  as  may  be  erected  and  made 
thereon,  by  the  said  Jacob  Warner,  his  execu- 
tors, administrators  or  assigns,  in  manner  here- 
inafter mentioned."  Here  it  is  observable,  that 
the  lot  was  to  be  surrendered,  with  all  the 
buildings  and  improvements  tben  remaining. 
But  Anderson  was  to  pay  for  such  only  as  may 
be  erected  and  made  by  Warner.  Now,  if  it 
was  intended  to  pull  down  the  old  house  at  all 
events,  this  discrimination  between  the  build- 
ings to  be  surrendered,  and  those  to  be  paid 
for,  was  idle  and  unmeaning.  The  next  cove- 
nant, however,  proceeds  :  "and  it  is  mutually 
covenanted  and  agreed,  by  and  between  the 
parties,  &c.,  that  it  shall  and  may  be  lawful 
for  the  said  Jacob  Warner,  his  heirs,  &c.,  at 
any  time  during  the  said  term  hereby  granted, 
at  his  and  their  own  proper  costs  and  charg- 
es, to  take  down  the  said  dwelling  house,  now 
standing  on  the  said  hereby  demised  lot  of 
ground,  and  to  erect  thereon  such  buildings  as 
he,  the  said  Jacob  Warner,  &c.,  may  think 
proper ;  and  all  such  buildings  and  improve- 
ments as  shall  be  so  erected  and  made,  and  re- 
maining on  the  said  lot  hereby  demised,  at  the 
end  of  the  said  term,  shall  then  be  valued," 
&c.  ;  the  money  to  be  paid,  not  to  exceed  $1,- 
500.  The  true  construction  of  this  covenant, 
seems  to  me  to  be  this  :  that  the  lessee  might 
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make  any  alterations  which  he  pleased  ;  and  it 
should  be  optional  with  him  to  take  down  the 
old  house,  and  build  a  new  one,  or  make  any 
other  erections  which  he  should  think  proper; 
provided  the  lessor  should  only  pay  for  such 
.as  the  lessee  left  at  the  end  of  the  term,  and 
which  should  be  improvements  to  the  amount 
of  $1,500. 

I  apprehend,  however,  that  a  fair  construc- 
tion of  the  lease  does  not  authorize  a  recovery 
for  ordinary  repairs.  Is  was  improper,  there- 
fore, to  receive  evidence  of  these  ;  such  as  new 
covering  the  old  house,  or  rebuilding  the  chim- 
31O*]  ney.  *The  lease  does  not  speak  of  re- 
pairs, but  buildings  and  improvements.  That 
must  mean  new  buildings  or  such  alterations 
in  the  old  one  as  to  make  it  more  convenient. 

The  charge  of  the  judge  was  correct ;  but  as 
improper  testimony  was  received,  a  new  trial 
should  be  granted,  the  costs  to  abide  the  event. 

New  trial  granted. 

Affirmed- B  Wend..  328. 

Cited  in-  8  Cow.,  276 ;  6  Wend.,  326 ;  1  Paige,  414 ; 
4  N.  Y.,  137  ;  2  Rob.,  68 ;  8  Daly,  204 ;  1  Bradf .,  59. 


.     DICKEY  t>.  GRANT  ET  AL. 

.Execution  of  an  Order  for  Shipment  of  Hats  by 
Merchants — Liable  for  Damages  Resulting  for 
Execution,  in  other  than  Customary  Manner. 

An  order  was  directed  by  a  merchant  at  Boston  to 
merchants  at  Leghorn,  for  5  cases  of  Leghorn  hats, 
without  any  directions  as  to  the  manner  of  packing 
or  securing  them.  The  Leghorn  merchants,  in  exe- 
cuting this  order,  shipped  the  hats  for  Boston  in  a 
vesseTwnich  they  knew  was  to  touch  at  Palermo  for 
a  cargo  of  oranges  and  lemons ;  and  yet  neglected 
to  secure  the  hats  in  the  usual  and  customary  man- 
ner :  by  reason  whereof,  they  being  placed  in  the 
hold  on  the  boxes  of  fruit,  were  much  injured,  and 
sold  at  auction  for  less  than  the  invoice  price;  held, 
that  the  Leghorn  merchants,  having  undertaken  to 
execute  the  order,  were  bound  to  do  so  in  the  cus- 
tomary manner ;  and  not  having  doneeo.  by  reason 
whereof  the  purchaser  sustained  an  injury,  they 
were  liable  to  him  in  an  action  for  the  damage. 

THIS  was  an  action  to  recover  damages,  for 
the  injury  to  or  loss  sustained  on  5  cases 
of  Leghorn  hats,  shipped  by  order,  and  for  ac- 
count of  the  plaintiff  by  the  defendants,  resi- 
dent merchants  at  Leghorn,  on  board  of  the 
schooner  Penguin,  bound  from  Leghorn  to  Pa- 
lermo, in  the  Island  of  Sicily,  and  thence  to 
Boston. 

The  cause  was  tried  at  the  N.  Y.  Circuit, 
July  17,  1824.  before  Betts,  Circuit  J.  ;  when  a 
verdict  was  found  for  the  plaintiff  for  $3,  277.- 
24  damages. 

Mr.  O.  Brinckerhoff  now  moved  for  a  new 
trial. 

Mr.  T.  J.  Oakley,  contra. 

The  facts  are  sufficiently  stated  in  the  opin- 
ion of  the  court,  which  was  delivered  by, 

WOODWORTH,  J.  The  question  arising  in 
this  case  is,  whether  the  defendants  are  liable 
on  the  ground  of  negligence,  for  a  loss  sus- 
tained on  5  cases  of  Leghorn  hats.  The  defend- 
ants are  merchants  residing  at  Leghorn.  Dec. 
8,  1817,  the  plaintiff  sent  an  order  for  the  hats, 
requesting  to  have  them  sent  with  the  least 
possible  delay,  to  be  here  early  in  the  spring  ; 
and  if  all  were  not  readv  when  an  opportunity 
31  1*]  offered,  to  divide  the  shipment.  *Five 
cases  were  shipped  in  Mar.,  1818.  on  board  a 
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vessel  for  Boston,  to  touch  at  Palermo,  to  take 
in  a  cargo  of  oranges  and  lemons,  which  was 
known  to  the  defendants.  The  fruit  was  taken 
in  at  Palermo,  and  the  cases  containing  the 
hats  placed  in  the  hold  on  the  boxes  of  fruit, 
without  any  precaution  taken  to  prevent  injury 
from  the  heat  and  steam  proceeding  from  them. 
This  the  plaintiff  contends  might  have  been 
prevented,  had  the  cases  been  secured  when 
put  on  board,  according  to  the  usual  practice 
and  custom  in  such  cases.  The  goods  were  af- 
terward sold  at  auction,  for  considerable  less 
than  the  invoice  price. 

From  the  instructions  given,  it  is  plain  that 
the  plaintiff  trusted  to  the  care  and  diligence 
of  the  defendants  only  ;  for  although  the  order 
speaks  of  Benini,  it  has  no  reference  to  the  man- 
ner of  securing  the  goods  when  shipped  ;  nor 
is  it  a  direction  to  the  defendants  to  employ 
him.  But  on  the  supposition  that  the  defend- 
ants would  employ  him,  the  plaintiff  wished 
him  to  understand,  that  future  orders  going  to 
him  would  depend  on  his  executing  this  with 
care. 

The  judge  stated  to  the  jury  that  the  defend- 
ants, having  undertaken  to  execute  the  order, 
were  bound  to  do  it  in  the  usual  manner;  and 
if  there  was  an  established  custom  relative  to 
the  manner  of  packing  or  preparing  such  ar- 
ticles for  shipment,  the  defendants  were  bound 
to  conform  to  it.  He  further  stated  that  it  did 
appear  there  was  an  established  usage  or  cus- 
tom in  packing,  or  securing  Leghorn  hats  ; 
which  was,  to  put  them  in  boxes,  to  cover  the 
box  with  a  tarred  or  waxed  linen  cloth,  over 
that  to  put  hay  or  straw,  and  then  a  coarse  cov- 
ering or  wrapper  over  the  whole.  That  if  the 
defendants  had  varied  from  that  manner  of 
packing,  without  the  plaintiff's  original  direc- 
tions, or  subsequent  ratification,  they  would  be 
liable  for  the  damage.  And  he  submitted  to 
the  jury,  to  determine  whether  the  hats  were 
secured  according  to  the  usage.  The  judge 
also  expressed  an  opinion  that  the  plaintiff  had 
done  no  act  which,  in  judgment  of  law,  would 
amount  to  a  ratification. 
*I  am  inclined  to  think  the  charge  was  [*3 1  2 
substantially  correct. 

In  the  instructions  to  ship  the  hats  no  direc- 
tions are  given  as  to  the  manner  of  securing 
them.  An  earnest  desire  is  expressed  to  for- 
ward them  as  early  as  practicable.  But  the 
duty  of  exercising  proper  care  and  diligence, 
necessarily  devolved  on  the  defendants  The 
plaintiff  had  no  other  agents.  There  is  evi- 
dently no  subsequent  ratification  of  the  defend- 
ants' acts  by  the  plaintiff.  It  it  is  true  that  in 
one  of  the  plaintiff  's  letters  he  speaks  of  the  lia- 
bility of  the  underwriters.  He  entertained  an 
erroneous  opinion  on  this  subject.  But  because 
he  did  so.  it  affords  no  ground  to  exonerate  the 
defendants,  if  they  are  otherwise  liable  There 
was  no  ratification  subsequently  and,  conse- 
quently, the  question  of  negligence  is  alone 

•  presented. 

Without  analyzing  the  testimony.  I  think  it 
well  established,  that  there  was  a  general  usage 

I  to  pack  and  secure  articles  of  this  description, 
in  a  particular  manner,  which  was  not  pursued 

;  in  tliis  instance.  The  practice  appears  to  have 
lx;en  as  stated  by  the  judge  to  the  jury.  The 
defendants,  in  their  letters  to  Langdon,  seem  to 
admit  this  to  have  been  the  manner  of  parking. 


312 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


182$ 


but  which  had  been  departed  from  in  several 
instances  on  the  ground  of  economy,  and  at 
the  suggestion  of  supercargoes.  The  articles 
shipped  were  or  a  delicate  texture,  and  easily 
injured.  The  defendants  had  no  authority  to 
relax  or  depart  from  the  course  which  prudent 
caution  had  pointed  out,  and  experience  sanc- 
tioned as  necessary.  The  reasons  were  pecul- 
iarly strong  in  this  case.  The  defendants  knew 
that  a  cargo  of  fruit  was  to  be  taken  in  at 
Palermo,  and  ought  to  have  anticipated  the  in- 
creased risk  on  that  account.  The  steam  and 
vapor  arising  from  decayed  fruit  stained  the 
hats.  They  became  mouldy  and  deteriorated  in 
value.  If  the  cases  had  been  secured  in  the  usual 
manner,  the  witnesses  are  of  opinion  the  loss 
would  not  have  happened. 

On  the  whole,  I  consider  this  a  case  of  culpa- 
ble negligence.  The  verdict  is  not  against  the 
weight  of  evidence,  and  the  motion  for  a  new 
trial  must  be  denied. 

New  trial  denied. 
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Witnesses — One  of  two  Joint  Defendants  in  Tres- 
pass, though  fie  has  Allowed  Judgment  by  De- 
fault, Incompetent  for  the  Other — Contra  when 
— Damages  Jointly  Assessed — Mitigation  of 
Damages. 

One  of  two  defendants,  sued  jointly  for  the  same 
trespass,  though  he  suffer  judgment  to  pass  against 
him  by  default,  cannot  be  a  witness  for  his  co-de- 
fendant. Otherwise,  if  he  plead,  and  there  be  no 
evidence  against  him. 

In  trespass  against  several  persons  jointly,  fer  the 
same  act,  the  damages  must  be  jointly  assessed, 
though  they  sever  in  pleading ;  or  one  suffer  judg- 
ment by  default,  and  the  trial  proceed  upon  a  tarn 
quam. 

In  trespass  quare  domumfregtt,  held,  that  the  de- 
fendants might  show,  in  mitigation  of  damages, 
their  motives  and  inducements  to  enter  the  house, 
as  that  it  was  to  search  for  furniture  which  they  had 
been  informed  was  missing. 

Wara  v.  Haydon,  2  Esp.,  553,  overruled. 

Citations-1  Phil.  Ev..  62;  10  Johns.,  95;  2  Esp.,  552; 
2  Campb.,  333;  1  Saund.,  207  a,  n.  (2)  ;  5  Burr.,  2790- 
2792 ;  1  Archb.  Pr.,  W5 ;  Cro.  Eliz.,  860;  6  Binn.,  316, 
319;  1  Day,  34;  10  Johns.,  21. 

ON  ERROR  from  the  N.  Y.  C.  P.  The  ac- 
tion in  the  court  below  was  trespass  against 
the  defendants,  for  entering  the  plaintiff's 
house  in  the  evening,  without  leave.  Collins 
suffered  judgment  by  default,  and  Taylor 
pleaded  the  general  issue.  Upon  the  trial  of 
both  upon  a  venire  tarn  quam,the  trespass  being 
proved  upon  both,  Taylor  offered  Collins  as  a 
witness  for  him.  It  was  objected  that  he  was 
incompetent,  but  he  was  admited  and  sworn. 
He  was  asked  as  to  the  motives  and  induce- 
ments the  defendants  had  to  enter  the  house, 
and  how  they  came  to  be  admitted.  This  was 
objected  to,  as  no  special  plea  in  bar,or  notice 
embracing  the  matter  had  been  interposed.  But 
the  objection  was  overruled. and  the  counsel  ex- 
cepted  to  the  decision  of  the  court  on  both 
points.  C.  then  swore  that  Taylor  found  him 
some  furniture  of  one  F.  was  missing,  and  C. 
being  a  city  marshal,  they  went  in  search  of  it; 
found  the  outer  door  open,  and  went  into  the 
house,  and  looked  at  the  furniture,  to  see  if  it 
was  F's.,  &c. 
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The  jury  found  for  the  plaintiff  6  cents 
damages. 

Mr.  D.  Graham,  for  the  plaintiff  in  error, 
cited  1  Phil.  Ev.,  53,  57,  61;  10  Johns.,  21,  95;  14 
Id.,  119  ;  1  Str.,  633  ;  11  Johns.,  57  ;  1  Lawy. 
Mag.,  197  ;  1  Archb.  Pr.,  195  ;  1  R.  L.,  344, 
sec.  5  ;  2  Tidd,  902,  7th  Lond.  ed.;  Cro.  Eliz., 
860  ;  11  Co.,  6  a,  1  a  ;  6  Binn.,  316,  319  ;  1  Day, 
33  ;  Bull,  N.  P.,  285  ;  2  Cowp.,  333,  n.;  13 
Johns.,  350  ;  2  Wash.,  276  ;  1  Munf.,  291  ;  16 
Johns.,  89. 

Mr.  J.  Anthon,  contra,  cited  2  Esp. ,  552  ;  7 
East,  108;  2  Camp.,  638. 

* Curia,  per  SAVAGE,   Ch.  J.     The  [*314 

questions  are,  1st  as  to  the  competency  of  Col- 
lins, the  witness  ;  and  2d,  the  competency  of  his 
testimony,  under  the  pleadings. 

A  defendant  cannot  regularly  be  a  witness  for 
co-defendants  ;  but  if  no  evidence  has  been  pro- 
duced against  him,  he  is  entitled  to  his  dis- 
charge as  soon  as  the  plaintiff  has  closed  his 
case,  and  may  then  give  evidence  for  the  oth- 
ers. But  if  there  is  any  evidence  against  him, 
however  slight,  he  cannot  be  discharged  before 
the  rest,  and  the  case  must  go  altogether  to 
the  jury.  (1  Phil.  Ev.,  61,  62.) 

A  case  is  stated  by  Baron  Gilbert,  of  trespass 
against  two,  for  two  trespasses,  and  the  ques- 
tion was, if  one  might  be  a  witness  for  the  other. 
And  he  says,  it  seems  that  if  it  were  the  same 
fact,  and  the  trespass  committed  at  the  same 
time  and  place,  he  may  not  be  a  witness,  be- 
cause he  swears  to  discharge  himself.  But  if 
it  were  not  the  same  fact,  or  at  the  same  time 
and  place,  the  oath  of  one  has  no  influence  on 
the  fact  that  laid  to  his  charge,  but  merely 
goes  in  discharge  of  the  other. 

The  reasoning  of  Gilbert  is  applicable  to  this 
case.  There  was  but  one  joint  trespass  commit- 
ted by  both  defendants  ;  one  fact,  one  time  and 
place  ;  and  the  testimony  given  by  Collins  was 
equally  applicable  to  the  assessment  of  dam- 
ages against  himself  as  against  Taylor.  Even 
by  his  own  testimony,  the  trespass  is  proved. 

So  a  co-defendant  in  an  indictment,  who  suf- 
fers judgment  by  default,  cannot  be  a  witness, 
either  for  or  against  the  other  defendants.  (1 
Phil.  Ev.,  62.)  And  though  they  plead  separ- 
ately, and  are  tried  separately,  the  rule  is  the 
same.  They  are  parties  to  the  record,  and  one 
is  an  incompetent  witness  for  the  other,  until 
acquittal  or  conviction — the  matter  then  being 
at  an  end  as  to  him.  (10  Johns.,  95.) 

It  is  contended,  however,  that  the  suffering 
of  judgment  to  pass  by  default, against  the  wit- 
ness, Collins,  rendered  him  competent,  as  bis 
liability  was  fixed  by  the  default  ;  and  his  tes- 
timony was  applicable  to  the  case  of  his  co-de- 
fendant, Taylor.  The  case  of  Wara  v.  Hay 
don,  2  Esp.,  552,  is  cited  to  support  the  propo- 
sition. *There,in  anactionof  trover  for  [*3 15 
goods  wrongfully  distrained,  one  defendant 
suffered  judgment  by  default ;  and  he  was  ad- 
mitted by  Ld.  Kenyon,  to  prove  that  the  other 
defendant  had  no  agency  in  the  transaction,  ex- 
cept making  an  inventory  of  the  goods.  His 
Lordship  held  that  the  witness  was  not  inter 
ested,  as  he  was  not  liable  for  the  costs  of  the 
other  defendant. 

In  a  subsequent  ca^se  (Chapman  v.  Graves,  2 
Campb., 333. note), before  LeBlanc,  J.,  the  same 
thing  was  offered,  except  that  the  witness  was- 
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called  by  the  plaintiff  against  the  witness'  co- 
trespassers  ;  andjie  was  rejected, the  judge  say- 
ing, that  in  the  former  case  he  had  no  interest 
to  charge  his  co-defendants,  as  he  was  called  to 
exculpate  them,  whereas  he  was  now  called  to 
inculpate  them.  On  the  other  hand,  it  is  con- 
tended that  the  interest  of  the  witness  is  direct, 
as  the  jury  may  assess  joint  damages  against 
both  defendants  ;  and  where  there  is  but  one 
trespass,  and  both  are  found  guilty  of  the  whole 
trespass,  there  the  damages  must  be  entire, 
though  the  defendants  sever,  and  one  suffer 
judgment  by  default.  Such  is  the  settled  law 
in  England.  1  Saund.,  207  a,  note  2;  Hill  v. 
Ooodchild,  5  Burr.,  2790-2792,  and  the  cases 
there  cited  ;  1  Archb.  Pr.,  195  ;  Austen  v.  Will- 
ward,  Cro.  Eliz. ,  860.  The  same  is  established 
in  Pa.  Wakdey  v.  Hart,  6  Binn..  416,  319,  and 
also  in  Conn.,  Bostwick  v.  Lewis,  1  Day,  34. 

In  this  court,  it  has  been  held,  that  a  joint 
trespasser,  not  taken,  though  named  as  a  defend- 
ant in  the  captas,  was  a  competent  witness,  as 
he  had  no  legal  fixed  interest.  Stockham  v.  Jones, 
10  Johns.,  21.  (a). 

But  in  this  case,  the  interest  of  the  witness 
was  direct.  He  was  testifying  to  reduce  the 
damages  against  himself  ;  for,  as  the  act  com- 
plained of  was  one  entire  act,  the  damages 
against  both, even  if  not  joint.must  be  the  same. 
It  is  certainly  dangerous  to  admit  witnesses 
under  such  circumstances. 
3 1 6*]  *To  the  testimony  itself,  I  can  see  no 
objection.  The  object  was  merely  to  mitigate 
damages,  not  to  justify  or  excuse  the  trespass. 

I  am  of  opinion  that  the  judgment  be  reversed, 
and  a  venire  de  now  awarded  from  the  N.  Y.  C.  P. 

Judgment  reversed. 

Cited  in— 8  Barb.,  663;  12  Barb.,  385;  5  How.  Pr., 
9;  8  Abb.  Pr.,  72. 

8.  C.— 1  Duer,  644 ;  4  Bos.,  124 ;  4  E.  D.  8.,  250. 
See,  1  Kern.,  428. 

(a)  Not  being  taken,  he  was  not  a  party  for  any 
purpose.  Rose  v.  Oliver,  2  Johns.,  365. 


JACKSON,  ex  dem.  BRUYN  ET  AL., 

v. 
DEWITT. 

Release  of  Equity  of  Redemption  by  Mortgagor 
Extinguishes  Mortgage — Dower — Proceedings 
to  Set  Out  not  Conclmive  as  to  Title  in  Widow. 

D.  took  a  deed  in  fee.  of  land,  from  B.;  at  the  same 
time  giving  the  latter  a  mortgage  to  secure  the  pur- 
chase money.  D.  then  intermarried  with  M. ;  and 
then  released  his  equity  of  redemption  to  B.,  and 
died,  M.  surviving-  Held,  that  M.,  his  widow,  was 
not  entitled  to  dower. 

The  proceedings  before  a  surrogate,  to  admeasure 
and  set  off  dower,  are  no  evidence  of  title  in  the 
widow. 

A  release,  or  conveyance  of  the  equity  of  redemp- 
tion by  the  mortgagor  to  the  mortgagee,  extin- 
guishes the  mortgage. 

Cltatlons-5  Cow.,  108;  17  Johns..  123;  2  Cow..  284; 
6  Johns.,  290,  204  ;  7  Johns.,  278;  15  Johns..  458. 

EJECTMENT,  tried   at   the   Ulster  Circuit, 
Oct..  1823,  before  Belts,  Circuit  J.,  when 
the  following  facts  were  admitted  : 

Bruyn,  being  seised  in  fee  of  a  farm,  Sept. 
12,  1783,  conveyed  it  in  fee  to  Depuy,  in  con-  ] 
side-ration  of  £800,  and  on  the  same  day  De-  ' 
puy  executed  to  Bruyn  a  mortgage  for  the  pur- 
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chase  money.  Depuy,  being  in  possession  un- 
der his  purchase,  married  Catherine  Bevier. 
Apr,  8,  1793,  the  mortgage  money  being  due, 
Depuy  reconveyed  to  Bruyn,  for  the  moneys 
due  on  the  mortgage  ;  and  continued  in  pos- 
session, as  tenant,  two  or  three  years,  under 
Bruyn.  The  lessor  of  the  plaintiff,  Hixon,  de- 
rived title  by  several  meane  conveyances  from 
Bruyn,  for  valuable  consideration,  all  subse- 
quent to  the  reconveyance.  Depuy  died  sev- 
eral years  since,  and  his  widow  intermarried 
with  Miller.  In  1817,  her  dower  was  admeas- 
ured and  set  off  on  application  to  the  surro- 
gate, and  the  admeasurement  affirmed  on  ap- 
peal to  this  court.  She  recovered  possession  of 
her  dower,  by  verdict,  judgment  and  execu- 
tion, in  ejectment  brought  in  this  court, against 
Hixon,  the  lessor.  (See  the  case,  17  Johns., 
123.)  Dewitt,  at  the  commencement  of  this 
suit,  held  as  her  tenant. 

Verdict  for  the  plaintiff,  subject  to  the  opin- 
ion of  the  court. 

Mr.  J.  Sudam,  for  the  plaintiff,  cited  15 
Johns.,  458  ;  4  Mass.,  566  ;  1  Cow.,  479. 

*Mr.  B.  F.  Butler,  contra,  cited  5  [*317 
Cow..  168;  2  Id.,  246,  286. 

Curia,  per  WOODWORTH,  J.  The  admeas- 
urement of  dower  is  not  conclusive.  When 
the  widow  brings  ejectment,  she  must,  as  in 
other  cases,  make  out  a  title.  (5  Cow.,  168.) 

In  this  case,  the  defendant  holds  under  the 
widow,  who  in  a  former  ejectment  recovered. 
(17  Johns.,  123.)  The  question  now  raised  was 
not  then  before  the  court. 

If  the  mortgage  given  by  Depuy  had  been 
foreclosed,  it  is  conceded  that  the  widow  would 
not  be  entitled  to  dower  ;  and  it  is  contended 
that  the  release  of  the  equity  of  redemption  is 
to  be  considered  the  same  as  a  foreclosure.  On 
the  other  hand,  it  is  urged,  that  on  the  execu- 
tion of  the  release  there  was  a  merger, by  unit- 
ing the  equitable  and  legal  estates  in  the  same 
person,  which  precludes  the  mortgagee  from 
setting  up  the  mortgages  as  a  subsisting  secu- 
rity. (2  Cow.,  284.)  It  is,  undoubtedly,  sound 
that  the  mortgage  cannot  be  set  up.  But 
the  question  is,  did  the  right  of  dower  attach? 
The  cases  of  Hitchcock  v.  Harrington,  6  Johns. , 
290,  and  Collins  v.  Tracy,  7  Johns.,  278,  decide 
that  the  widow  may  recover  her  dower  out  of 
the  land  mortgagee!,  against  the  tenant  deriv- 
ing title  by  me»ne  conveyance  from  the  hus- 
band of  the  demandant ;  that  the  tenant  can- 
not deny  the  seisin  of  the  husband  ;  nor  set  up 
the  mortgage  as  a  subsisting  title,  when  there 
has  been  no  foreclosure,  or  entry  by  the  mort- 
gagee. In  this  cause,  the  plaintiff's  title  is  not 
derived  from  the  husband  of  the  widow  ;  but 
from  Bruyn,  the  mortgagee,  who  accepted  a 
release  of  the  equity  of  redemption.  The 
plaintiff  may,  therefore,  set  up  any  matter 
that  Bruyn,  the  mortgagee,  might  have  set  up, 
had  Mrs.  Miller  brought  an  ejectment  against 
him  to  recover  the  land  set  apart  for  her  dow- 
er. From  the  case  of  $(<»r  v.  Tift,  15  Johns., 
458.  it  is  evident  that  up  to  the  time  that  De- 
puy released,  his  wife  could  have  no  claim  of 
dower  ;  for  the  husband  had  an  instantaneous 
seisin  only.  If  the  release  operated  as  a  dis- 
charge of  the  mortgage  merely,  *the  [*31H 
widow  became  entitled  to  dower — the  husband 
being  considered  as  having  been  seised  ab  initio. 
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<6  Johns.,  294.)  But  there  was  no  actual  pay- 
ment of  the  mortgage,  leaving  the  husband 
seised.  There  was  a  merger,  by  which,  it  is 
true,  the  mortgage  was  satisfied  ;  but  the  same 
act  annihilated  the  mortgagor's  title.  There 
was  not  a  moment  of  time  between  the  dis- 
charge of  the  mortgage,  and  the  vesting  of  the 
title  in  the  mortgagee.  It  was  all  done  uno 
Jlatu.  If,  then,  no  right  of  dower  existed,  the 
moment  previous  to  the  merger  (and  clearly 
there  did  not),  and  if  the  release  extinguished 
all  the  title  the  mortgagor  ever  had,  it  follows 
that  there  never  was  an  instant  of  time  in 
which  the  widow  was  entitled  to  dower.  I  am 
of  opinion  that  the  plaintiff  is  en  titled  to  judg- 
ment. 
Judgment  for  the  plaintiff. 

Cited  in— 19  Wend.,  173 :  3  Hill,  103 ;  1  Sand.  Ch.,  80 ; 
10  Page,  57 ;  1  Barb.,  406 ;  23  Barb.,  132 ;  42  Barb.,  366; 
13  How.  Pr.,  293  ;  Edm.,  283 ;  2  Bos.,  529 ;  3  Leg.  Obs., 
127  ;  28  Hun.,  237,  239 ;  65  111.,  148. 


BUCHANAN 

v. 
THE  OCEAN  INSURANCE  COMPANY. 

Voluntary  Repairs  of  Vessel,  by  Owner  of  Cargo, 
does  not  Give  Him  an  Insurable  Interest — Total 
Loss — Pleading.  •  « 

The  owner  of  the  cargo,  without  request  from  the 
•owner  of  the  vessel,  repaired  her  on  the  voyage, 
and  effected  an  insurance  in  his  own  name,  on  his 
expenditures  for  repairs.  Held,  that  he  had  not  an 
insurable  interest;  that  the  repairs  being  voluntari- 
ly bestowed,  belonged  to  the  vessel,  and  the  prop- 
erty of  them  vested  in  the  owner. 

The  insurance  was  by  a  wagering  policy,  and 
against  total  loss  only.  The  owner  of  the  vessel  had 
previously  insured  her ;  and  after  she  had  arrived 
at  her  port  of  destination,  she  was  abandoned  as  for 
a  technical  total  loss,  by  the  owner,  to  his  under- 
writers ;  and  sold  with  their  consent,  and  for  their 
account.  The  owner  of  the  cargo,  who  had  made 
the  repairs,  then  abandoned  to  his  underwriters. 
Held,  that  this  was  not  such  a  total  loss  as  came 
within  the  policy ;  that  a  constructive  total  loss  of 
the  subject  was  not  enough.  But  the  loss  must  be 
absolutely  and  finally  total. 

The  provision  in  a  policy  of  insurance  that  the 
risk  is  against  total  loss  only,  means  an  absolute,  not 
a  mere  technical  total  loss,  whether  the  policy  be  a 
wagering  policy  or  not. 

A  declaration  on  a  policy  of  insurance  upon  a 
vessel,  need  not  aver  any  interest  in  the  assured ; 
and  if  interest  be  averted,  this  may  be  rejected  as 
surplusage. 

Citations— 12  East,  655;  4  Cow.,  222;  5  Cow.,  63:  S. 
P.  Phil.  Ins.,  57 ;  1  Marsh  Ins.,  104 ;  Park  Ins.,  374 ;  6 
Mass..  465 ;  3  Cai.,  108. 110,  141 ;  14  Johns.,  138 ;  Doug., 
470 ;  2  Johns.  Cas.,  333 ;  2  East,  392. 

A  SSUMPSIT,  for  a  total  loss  on  a  policy  of 
ll_  insurance  :  tried  at  the  N.  Y.  Circuit,  in 
Jan.,  1824,  before  Edwards,  Circuit  J. 

NOTE.— Marine  Insurance.  1.  Insurable  interest 
2.  Wager  Policies. 

1.  Insurable  interest,  necessary.     See,  generally, 
Lawrence  v.  Van  Home,  1  Cai.,  276,  note;  Smith  v. 
Williams,  2  Cai.  Cas.,  110,  note ;  Kenny  v.  Clarkson, 
1  Johns.,  385,  note ;  Abbott  v.  Sebor,  3  Johns.  Cas., 
37,  note. 

2.  Wager  policies  are  valid  at  common  law.  Abbott 
v.  Sebor,  3  Johns.  Cas.,  39 ;  Juhel  v.  Church,  2  Johns. 
Cas.,  333 :  Miller  v.  Eagle,  &c.,  Ins.  Co.,  2  E.  D.  Smith, 
368 ;  St.  John  v.  American  Mutual  Life  Ins.  Co..  2 
Duer,  419;  St.  John  v.  Ins.  Co.,  13  N.  Y.,  31 ;  Clendin- 
ing  v.  Church,  3  Cai.,  141,  note. 

Contra  as  to  Jire  insurance  policies.  Freeman  v. 
Fulton  Fire  Ins.  Co..  14  Abb.  Pr.,  398 ;  S.  C.,  38  Barb., 
347. 
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At  the  trial,  the  policy  was  produced,  bear- 
ing date  Mar.  15,  1821  ;  and  was  in  the  usual 
form  of  policies  on  vessels,  commonly  used  by 
the  insurance  companies  in  the  City  of  N.  Y., 
partly  printed  and  partly  written.  The  first 
part  was  as  follows  :  "Vessel.  By*The[*319 
Ocean  Insurance  Company.  A.  C.  Buchanan" 
(the  plaintiff).  "  On  account  of  whom  it  may 
concern,  in  case  of  loss  payable  to  A.  C.  B.,  do 
make  insurance,  and  cause  to  be  insured,  lost 
or  not  lost,  at  and  from  Newport  to  London- 
derry, upon  the  body,  tackle,  apparel  and 
other  furniture  of  the  good  ship  called  The 
William  and  Jane."  It  was  what  is  called  an 
open  policy,  the  usual  blank  for  the  valuation 
not  being  filled  with  anything  ;  this  cause  in 
the  policy  standing  thus  :  "The  said  vessel, 
tackle,  &c.,  hereby  insured,  are  valued  at  , 
without  any  further  account  to  be  given  by 
the  assured,  or  any  of  them  for  the  same." 
The  premium  was  one  per  cent.  The  clause 
relative  to  the -payment  of  loss  and  proof  of  in- 
terest, was  in  blank  as  to  the  person  in  whom 
the  interest  was  to  be  proved  ;  and  was  as  fol- 
lows :  "In  case  of  loss,  such  loss  to  be  paid  in 
30  days,  after  proof  of  loss  and  proof  of  inter- 
est in  the  said  ;  the  amount  of  the 
note  given  for  the  premium,  if  unpaid,  being 
first  deducted."  The  policy  contained  the  usual 
printed  clauses  as  to  other  insurance,  &c., 
and  was  underwritten  as  follows  :  "$6,500. 
Six  thousand  five  hundred  dollars.  The  above 
insurance  is  hereby  declared  to  be  on  amount 
disbursed  for  repairs  of  the  said  vessel  at  New- 
port, to  which  place  she  returned  in" distress, 
and  is  against  total  loss  only."  (Signed  by  the 
President,  &c.)  On  the  margin  of  the  policy 
was  written  as  follows  :  "It  is  hereby  agreed 
to  take  the  additional  sum  of  two  thousand 
dollars,  on  this  risk,  at  the  same  rate  of  pre- 
mium, being  also  on  amount  of  repairs  dis- 
bursed at  Newport.  New  York,  19th,  March, 
1821."  (Signed  by  the  President  and  attested 
by  the  Secretary.) 

The  policy  being  admitted,  the  plaintiff  read, 
as  preliminary  proof,  an  abandonment  by  the 
plaintiff  as  for  a  total  loss,  previous  to  the  ves- 
sel's arrival  at  Londonderry,  dated  Aug.  25, 
1821,  an  affidavit  and  statement  showing  the 
amount  of  repairs  at  Newport,  &c.,  &c., which 
were  admitted  to  have  been  duly  furnished. 

The  following  are  the  other  material  facts, 
as  they  appeared  at  the  trial :  the  vessel,  Win. 
W.  Polke.  owner,  sailed  originally,  Dec.  24, 
1820,  John  *Brown  master,  from  N.Y.[*32O 
for  Londonderry,  laden  with  a  cargo  of  flax 
seed,  belonging  to  the  plaintiff  ;  naval  stores, 
staves  and  other  articles.  Dec.  25,  she  encoun- 
tered severe  weather,  and  was  finally  obliged 
to  put  into  Newport  in  distress,  where  she 
arrived  Jan.  2,  1821.  Here  she  undeiwent  the 
usual  surveys  and  repairs,  which  were  com- 
pleted Mar.  1,  1821.  The  repairs  amounted  to 
$9,005.30,  which  sum  was  paid  by  the  plaint- 
iff's agent.  Mar.  7,  the  vessel  sailed  from  New- 
port. She  arrived  on  the  Irish  coast  the  27th, 
and  took  a  pilot,  and  came  to  at  Quigley  Point, 
Loughfoyle  ;  and  after  part  of  the  cargo  was 
taken  out  by  lighters,  in  attempting  to  go  up 
to  the  quay  of  Londonderry,  she  ran  aground 
on  the  south  side  of  Tuor  Patch,  and  was  not 
got  off  and  brought  to  the  quay  till  Apr.  12. 
She  was  there,  on  survey,  found  to  be  much 
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injured,  and  incapable  of  repair,  at  London- 
derry, for  want  of  a  dry  dock.  Nor  could  she 
be  hove  out  ;  and  it  was  extremely  hazardous 
to  send  her  to  Glasgow  or  Liverpool.  It  was 
the  opinion  of  the  surveyors  that  she  should 
be  sold  at  Londonderry. "She  was  accordingly 
sold  for  account,  and  with  the  consent  of  the 
agent  of  the  London  insurers,  on  the  18th  or 
19th  of  June  ;  and  purchased  by  the  captain  as 
agent  for  the  owner,  Polke,  for  £550— $2,200, 
or  thereabouts.  The  plaintiff  arrived  at  Lon- 
donderry after  the  sale.  The  captain  knew 
nothing  of  the  plaintiff's  insurance  at  the  time 
of  the  sale,  though  he  knew  the  vessel  was  in- 
sured at  Lloyd's.  She  could  not  have  been  re- 
paired at  Londonderry  for  less  than  £2,100 — 
$8,200-  July  8  she  sailed  for  Liverpool,  the 
plaintiff  sailing  there  with  her,  where  she  ar- 
rived July  10,  1821.  There  she  went  into  dry 
dock,  and  was  repaired  in  12  or  14  days. 
About  Aug.  18,  the  captain  chartered  her  for 
Philadelphia.  The  expense  of  the  repairs  at 
Liverpool  was  not  precisely  ascertained,  but 
the  captain  thought  they  could  not  be  less  than 
$3,500  ;  and  that  after  being  repaired,  she 
might  have  been  worth  from  $8,000  to  $10,000. 
After  the  vessel  returned  to  Philadelphia,  she 
32 1*]  was  sold  and  sent  to  the  *East  Indies. 
The  owner  had,  before  the  insurance  in  ques- 
tion was  made,  insured  the  vessel  at  Lloyd's, 
London,  for  £3,000  sterling— $13,320  ;  and  he 
had  been  paid  as  for  a  total  loss  by  the  under- 
writers there,  deducting  the  £550*  for  which 
the  vessel  sold;  and  when  the  defendants  made 
insurance,  they  knew  of  the  one  made  at  Lon- 
don, which  was  from  N.  Y.  to  Londonderry, 
The  plaintiff  admitted  himself,  at  Liverpool,  to 
be  the  agent  of  Polke.  The  former  had  no  in- 
terest in  the  ship,  nor  was  he  a  member  of  the 
firm  of  Wm.  Buchanan  &  Co.,  the  consignees 
at  Londonderry,  of  both  vessel  and  cargo.  The 
plaintiff  abandoned,  as  before  mentioned,  Aug. 
25,  1821. 

Verdict,  by  consent,  for  the  plaintiff,  for 
$9,901.37,  subject  to  the  opinion  of  the  court 
on  a  case,  and  with  liberty  to  either  party  to 
turn  the  case  into  a  bill  of  exceptions  or  special 
verdict. 

The  following  points  were  now  made  for  the 
plaintiff  : 

1.  Such   a  loss  as  authorized  an  abandon- 
ment to  the  underwriters  on  the  vessel,  author- 
ized an  abandonment  on  the  policy  on  the  dis- 
bursements. 

2.  There   was  a  technical  total  loss  of  the 
vessel. 

3.  Though  there  was  a  prior  insurance  on  the 
vessel  to  her  full  value,  yet  this  insurance  is 
valid. 

4.  No  interest  in  the  vessel  was  necessary. 

5.  Though  the  vessel  was  restored  when  the 
abandonment  was  made,  this  did  not  destroy 
the  right  to  abandon  ;  for  the  subject  con- 
tinued to  be  totally  lost. 

Mr.  C.  D.  Colrlen,  for  the  plaintiff.  This  is 
the  common  form  of  a  policy,  when  it  is  in- 
tended to  insure  something  collateral  to  the 
body  of  the  vessel  or  property,  and  the  points 
all  hang  on  the  question,  whether  there  wus  a 
total  loss.  This  depends  on  the  facts.  The  loss 
of  the  vessel  was  necessarily  a  loss  of  the  re- 
pairs. The  Company  knew  that  the  plaintiff 
had  no  interest  in  the  vessel,  and  that  they 
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were  insuring  something  distinct  from  the  body 
of  it,  They  insure  disbursements  for  repairs 
expressly  ;  and  it  is  evident  from  the  case,  that 
they  perfectly  understood  *what  they  [*322 
were  insuring.  They  knew  that  a  loss  which 
should  transfer  the  whole  subject-matter  would 
be  the  ground  of  an  action  on  the  policy.  An 
abandonment  of  the  vessel  passed  the  repairs 
insured  to  the  underwriters  at  Lloyd's.  The 
owner  was  not  bound  to  forbear  the  abandon- 
ment on  his  part  for  the  benefit  of  the  plaint- 
iff. The  provision  in  the  policy,  that  it  should 
extend  only  to  a  total  loss,  must  be  construed 
to  mean,  as  in  other  cases,  either  a  physical  or 
technical  total  loss.  The  meaning  is  the  same 
in  this  as  in  any  other  policy.  The  only  diffi- 
culty with  which  we  can  be  met  on  the  nature 
of  the  loss  is  that  the  vessel  arrived  at  her  port 
of  destination.  But  it  is  not  well  settled  that 
this  will  not  prevent  the  loss  being  total. 
(Beawes'  Lex.  Merc.,  298,  311,  4th  ed.',  cited  1 
T.  R.,  1»9;  Phil.  Ins.,  400;  11  Johns.,  295.) 
We  do  not  deny  that  if  the  subject  was  re- 
stored when  the  abandonment  was  made,  all 
right  had  gone.  It  was  not  so.  It  was  totally 
lost ;  and  never  was  restored  to  the  plaintiff. 
It  could  not  be  ;  for  it  had  psssed  to  the  other 
underwriters,  and  then,  by  the  sale,  to  the  pur- 
chaser. Indeed,  an  abandonment  in  the  plaint- 
iff's case  was  not  necessary.  It  is  never  nec- 
essary, where  you  can  claim  nothing  from  it. 
It  does  not  affect  the  rights  of  the  parties.  (8 
Johns..  246  ;  2  Id.,  155  ;  Phil.  Ins.,  382.)  The 
plaintiff  had  nothing  which  he  could  abandon. 
It  might  have  been  a  technical  total  loss  as  to 
the  vessel,  but  it  was  physically  total  as  to  the 
plaintiff.  (3  Johns.  Cas.,  34.)  A  party  insur- 
ing profits,  may  recover,  on  proof  that  the 
cargo  is  lost.  "  Here  the  incidental  loss  is 
equally  certain.  This  is  precisely  like  the  case 
of  an  insurance  of  profits  against  a  total  loss 
only.  (1  Johns..  435  439.)' 

No  doubt  the  vessel  was  insured  by  the  Lon- 
don policy;  but  the  defendants  knew  this;  and 
the  insurance  in  question  is  good,  unless  the 
London  policy  covered  the  repairs.  The  one 
who  has  insured  the  vessel  is  never  received  as 
an  insurer  on  the  profits  also.  The  clause  in  the 
policy  relating  to  other  insurances,  can  only 
apply  to  the  very  subject  insured  at  the  time. 

*The  plaintiff  clearly  had  an  insura-[*323 
ble  interest,  His  interest  was  to  have  the  voy- 
age go  on. 

But  the  words  of  the  policy  dispense  with 
the  necessity  of  showing  interest.  If  it  were  a 
mere  wagering  policy,  it  is  not  void  according 
to  our  law  But  it  is  not  a  wagering  policy. 
The  plaintiff  had  expended  every  cent  he  got 
insured. 

Mr.  T.  A.  Emmet,  same  side,  cited  1  Bos.  & 
P.,  316  ;  1  Burr.,  489;  Marsh.  Ins.,  150  ;  Park 
Ins.,  374  ;  Ph  Ins.,  490,  491  ;  1  Wh.,  219  ;  6 
Mass..  119,  318;  1  Johns.  Cas.,  226  ;  4  Binn.. 
386  ;  15  Mass.,  341  ;  3  Bos.  &  P.,  308;  4  Dull.. 
421  :  3  Rob.  Adm..  288  ;  1  Peters  Adm..  223  ; 
4  Binn.,  539.  per  Tilghman,  Ch.  J.;5  Sen:.  & 
R. .  473;  12  Mass. ,  214;  1 1  Johns. ,  223;  1  Id. ,249. 

^fr.  G.  (rriffln,  contra.  The  clauses  relied  on 
as  peculiar,  by  the  other  side,  are  now  very 
common.  If  it  be  admitted,  as  it  must  bo,  that 
the  London  policy  covered  the  vessel,  then  it 
follows  that  it  cannot  be  covered  by  this,  which 
provides  in  terms  against  such  a  case.  Not 
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only  the  value  of  the  vessel  when  she  sails,  but 
all  subsequent  repairs,  are  covered  by  an  insur- 
ance on  the  vessel.  By  the  settled  rule  of  the 
English  law.  the  whole  would  be  covered.  (12 
East,  655,  per  Ld.  Ellenborough.  Ch.  «/.;  4 
Taunt.,  367.)  Suppose  a  wagering  policy  to 
be  good:  this  is  not  one.  (1  Condy  Marsh., 
121;  1  T.  R,  304;  3  Cai.,  141.)  The  declara- 
tion avers  interest  in  the  plaintiff.  This  he 
must  establish  or  fail  for  the  variance.  This 
is  not  a  mere  matter  of  form.  It  is  the  very  gist 
of  the  case.  The  payment  made  for  repairs  was 
made  by  the  plaintiff,  as  agent  for  Polke,  the 
owner,  who,  for  aught  that  appears,  has  reim- 
bursed him.  An  insurable  interest  always  in- 
volves the  right  to  abandon.  Here  was  no  such 
right.  The  nature  of  the  interest  should  have 
been  specified  in  the  policy.  Clearly  the  plaint- 
iff had  nothing  which  was  insurable,  without 
being  so  specified.  (2  Johns.  Cas.,  250;  2 
324*J  Johns.,  346;  7  Id.,  522;  4  B.  &-*A., 
582.)  The  policy  mentions  repairs.  But  it  does 
not  mention  who  the  owner  was,  and  could  we 
dream  that  the  plaintiff  would  insure  repairs 
on  another's  vessel?  It  is  wrong  to  consider  this 
an  insurance  on  profits.  If  it  be  so,  where  is 
the  total  loss  against  which  we  are  to  insure? 

The  words  "  total  loss  "  mean  an  actual  or 
physical  total  loss.  This  is  clearly  so,  if,  as 
contended  for  the  plaintiff,  the  policy  is  a  wag- 
ering one.  (3  Cai.,  141.)  The  words,  provid- 
ing against  anything  short  of  a  total  loss,  mean 
the  same  thing  as  these  words,  "warranted 
free  from  average,  unless  general."  That 
clause,  like  the  one  in  question,  has  been  con- 
strued to  exclude  a  technical  total  loss.  (Phil. 
Ins.,  489;  6  Mass.,  471,  &c.;  per  Sewall,  J.;  1 
Condy  Marsh.,  227;  16  East,  214;  7  Taunt., 
154;  2  Maule  &  S.,  371;  1  Wh.,  219,  224;  1 
Johns.  Cas.,  226;  1  Cai.,  196,  212;  3  Cai.,  108; 
14  Johns.,  138.) 

Here  was  neither  a  technical  nor  physical 
total  loss.  There  was  no  loss  of  voyage,  either 
as  to  vessel  or  cargo.  The  vessel  remained,  as 
a  vessel.  Suppose  the  plaintiff  had  an  election 
to  abandon,  he  was  not  bound  to  do  it.  And 
not  doing  so,  it  would  certainly  have  been  a 
partial  loss  only.  There  is  no  evidence,  what- 
ever, that  the  repairs  at  Liverpool  amounted  to 
50  per  cent.  This  being  so,  there  was  no  right 
to  abandon.  It  lay  with  the  assured  to  show 
the  extent  of  the  loss.  (3  Cai.,  149.)  Taking 
all  the  evidence,  there  is  nothing  like  a  loss  to 
50  per  cent.,  after  deducting  one  third  new  for 
old. 

But  the  subject  was  completely  restored  be- 
fore abandonment.  This  is  conclusive.  (4  Cow., 
222;  5  Id.,  63.)  The  repairs  never  could  come 
to  the  hands  of  the  insured.  When  the  ves'sel 
was  restored,  the  repairs  were  restored.  They 
are  a  part  of  the  vessel. 

We  are  aware  of  the  rule  of  law,  that  differ- 
ent individuals  may  be  insured,  as  to  different 
interests  in  the  same  subject.  Thus,  a  lien 
may  be  insured;  bottomry  may  be  insured,  &c., 
&c.  But  the  plaintiff  had  no  lien;  or  if  he  once 
had  a  lien,  he  parted  with  it,  when  he  parted 
with  the  possession  of  the  vessel.  But  he  proved 
no  lien  at  any  time. 

325*]  *Mr.  D.  B.  Ogden,  same  side.  There 
cannot,  in  the  nature  of  things,  be  any  loss 
without  interest,  without  something  to  lose. 
And  in  such  a  case  the  assured  cannot  recover 
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except  on  a  wager  policy.  (Park  Ins.,  359.) 
Wager  policies  were  bad  at  the  common  law. 
(Id.,  846;  1  Burr.,  492.)  It  will  be  seen  by  exam- 
ining the  authorities,  that,  as  the  common  law 
stood  before  our  Revolution,  there  can  be  no 
doubt  on  the  subject;  and  one  question  is, 
whether  we  are  bound  to  follow  the  English 
courts  in  their  adoption  of  a  different  rule  after- 
wards. Before  1775,  these  wagering  policies 
were  unknown  to  the  law  of  this  State.  Two 
cases  have  been  before  this  court,  Juhel  v. 
Church,  2  Johns.  Cas.,  333,  and  Clendininff  v. 
Church,  3  Cai.,  141,  relative  to  these  policies; 
and  by  neither  was  their  validity  sanctioned. 
Neither  case  passed  upon  the  question  of  their 
validity;  though,  it  is  true,  that  in  the  last,  a 
wagering  policy  was  admitted  to  be  good  by 
counsel.  Bunny.  Riker,  4  Johns.,  426;  Mount 
v.  Waite,  7  Johns. ,  434,  and  Campbell  v.  Rich- 
ardson, 10  Johns.,  406,  decided  that  wagers  at 
common  law  are  valid.  But  all  these  cases 
agree  in  the  qualification,  that  if  they  are 
against  public  policy  they  are  utterly  void. 
Wager  policies  are  clearly  against  public  pol- 
icy. At  any  rate,  there  can  be  no  doubt  of  this 
as  to  the  policy  in  question.  To  be  consistent 
with  sound  policj%  the  contract  of  insurance 
should  never  be  more  than  a  contract  of  indem- 
nity. If  it  be  more,  it  is  a  departure  from  the 
first  principles  of  insurance  law.  This  was  so 
held  expressly,  and  on  the  single  point  being 
presented,  in  Amory  v.  Oilman,  2  Mass.,  1. 
In  that  case,  it  was  decided,  in  so  many  words, 
that  "  a  wager  policy  is  not  a  valid  contract." 
The  practice  of  making  wagering  policies  was 
finally  found  to  be  so  great  an  evil  in  England, 
that  it  was  abolished  by  the  19  Geo.  II. ,  which 
brands  it  in  the  preamble  as  pernicious. 

But  why  should  we  contend  the  point  here? 
The  variance  is  fatal.  An  interest  is  averred, 
but  not  proved.  The  insurance  is  not  on 
repairs;  but  on  the  money  expended  for  re- 
pairs. Suppose  there  had  been  a  bottomry 
bond  for  the  money:  the  insurance  would  not 
operate  upon  that,  *because  it  is  not  [*326 
named.  So  of  the  repairs.  These  not  being 
named,  the  insurance  cannot  reach  them. 

Suppose  the  plaintiff  had  a  lien;  he  was 
bound  to  enforce  it  at  Londonderry  in  a  court 
of  admiralty,  where  he  would  have  got  his 
money.  His  omission  to  do  so,  authorizes  us 
to  infer  that  his  money  has  been  paid  to  him. 
At  any  rate,  the  omission  was  his  own  fault. 
There  could  have  been  no  loss  without  that 
fault ;  and  for  this  we  are  not  amenable.  The 
obligation  of  the  underwriters  is  entirely  com- 
plied with. 

But  the  object  of  repairing  had  been  an- 
swered. The  vessel  reached  her  port  of  desti- 
nation, and  the  risk  then  ended.  The  vessel 
was  not  irreparable,  but  was  repaired,  without 
expending  one  half  her  value.  (4  Binn.,  386.) 

Here  was  no  right  of  abandonment.  (10 
Johns.,  177.)  There  can  be  no  such  thing  as  a 
sale  where  there  is  but  one  man  to  be  both 
vendor  and  vendee. 

Mr.  T.  A.  Emmet,  in  reply.  If  the  insurance 
upon  repairs  is  kept  distinct  from  that  upon 
the  vessel,  and  Buchanan  from  Polke,  much  of 
the  apparent  difficulty  of  the  case  will  be  re- 
moved. If  the  plaintiff  had  an  insurable  inter- 
est, it  is  no  matter  whether  it  was  covered  by 
the  English  policy  or  not,  so  long  as  Polke  is 
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considered  the  owner,  as  he  must  be  upon  the 
case.  The  English  insurance  was  not  for  the 
benefit  of  the  plaintiff.  With  him,  therefore, 
there  is  no  double  insurance. 

Btit  we  deny  that  double  insurance  is  con- 
trary to  commercial  law.  It  is  only  contrary  to 
the  special  contract  of  the  parties.  The  effect 
upon  the  assured  is,  that  he  can  receive  but 
one  indemnity,  whatever  be  the  number  of  in- 
surances he  may  have  effected.  Out  of  these 
he  may  elect  which;  and  this  may  come  upon 
the  others  for  contribution.  This  was  never 
said  to  be  against  commercial  policy.  It  cannot 
be  that  the  London  underwriters  must  pay  for 
a  partial  loss  on  repairs,  and  then  a  total  loss 
on  the  ship. 

The  subject  is  truly  specified  in  the  policy. 
It  is  the  repairs  in  which  the  plaintiff  had  an 
327*]  interest.  This  was  *enough.  It  was 
not  necessary  he  should  have  an  interest  in  the 
ship.  He  stood  in  a  relation  to  the  repairs 
from  which  he  had  a  right  to  expect  the  worth 
of  them.  He  had  no  personal  remedy  for  his 
expenditures  against  Polke;  nor  does  it  appear 
that  the  repairs  came  within  the  English  pol- 
icy. They  were  put  on  the  ship  without  the 
consent  of  Polke,  who  was  probably  unable  to 
advance  the  amount.  He  might,  therefore, 
refuse  to  pay.  The  whole  was  voluntary  with 
the  plaintiff. 

The  plaintiff  is,  in  conscience,  entitled  to  re- 
dress, and  the  court  will,  in  order  to  promote 
justice,  sustain  a  wagering  policy.  They  will 
do  this,  at  least,  where  they  see  no  other  rem- 
edy can  be  had. 

But  the  interest  is  an  insurable  one.  Pay- 
ment for  the  repairs  is,  at  all  events,  to  be 
made  to  Buchanan  ;  in  justice,  if  the  repairs 
were  voluntary  ;  in  law,  too,  if  they  were 
made  at  the  request  of  Polke.  No  matter  who 
owned  the  ship.  The  value  of  the  repairs  was 
due  to  Buchanan.  Suppose  this  to  be  a  wager- 
ing policy  because  there  was  no  technical  legal 
interest,  there  is  enough  to  sustain  it  as  a 
wagering  policy.  Kulen  Kemp  v.  Vigne,  1  T. 
R.,  304,  was  much  such  a  case  as  this.  There 
the  action  would  have  been  sustained,  had 
there  been  a  total  loss.  The  validity  of  wager- 
ing policies  has  been  repeatedly  acknowledged 
by  this  court.  When  we  allow  an  insurance 
on  profits,  we  admit  what  comes  very  near  a 
wagering  policy,  as  in  Juhelv.  Church,  2  Johns. 
Cas.,  333.  But  several  of  the  cases  which  I 
cited  on  the  opening  show  that  the  plaintiff 
had  a  lien  for  the  price  of  the  repairs,  and 
such  an  one  as  might  have  been  enforced  by  a 
court  of  admiralty.  Less  than  this  will  give 
an  insurable  interest.  (Phil. Ins.,  27;  5 Bos.  & 
P.,  269  ;  1  Marsh.  Ins.,  105;  1  Bos.  &  P.,  316.) 
It  makes  no  difference,  according  to  these  au- 
thorities, whether  the  plaintiff  could  have  paid 
himself  by  virtue  of  the  English  insurance,  or 
not.  The  original  interest  cannot  be  affected 
by  this  consideration.  But  he  could  not  re- 
cover upon  the  English  policy.  The  whole 
went  with  the  abandonment  to  the  English 
underwriters,  including  the  repairs.  (Phi!. 
:*28*J  *Ins.,  477.)  He  could  not  go  against 
them  unless  he  was  the  owner.  Each  person 
interested  may  insure  his  own  interest.  (Phil. 
Ins.,  41  ;  Marsh.  Ins.,  105  :  Park.  Ins.,  374.) 

No  doubt  the  provision  in  the  policy  ex- 
cludes an  average  loss.  But  I  deny  its  appli- 
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cation  to  this  case.  It  does  not  apply  when 
the  subject  itself  is  lost.  Physical  loss  is  not 
necessary  to  be  shown.  It  may  be  by  capture. 
(Phil.  Ins.,  488,  490,  491;  6 Mass.,  318.)  Such 
a  loss  would  be  within  this  policy.  Anything 
creating  a  total  loss,  without  a  mere  depreci- 
ation of  the  property,  is  within  the  policy. 
The  technical  total  loss  of  the  ship,  resulted  in 
the  actual  total  loss  of  the  incidental  subject- 
matter,  the  repairs,  and  the  remedy  for  their 
value.  The  lien  was  gone  by  the  sale.  The 
purchaser  came  in  under  a  different  and  para- 
mount right,  a  new  title.  The  London  under- 
writers directed  the  sale.  The  title  was  in 
them,  and  the  repurchase  did  not  revest  the 
lien.  The  owner  had  a  right  to  abandon  ;  11 
Johns.,  295  ;  Phil.  Ins.,  400  ;  4  Binn.,  386  ;  15 
Mass. ,  341  ;  3  Johns.  Cas. ,  34  ;  and  the  under- 
writers at  Lloyd's  to  accept  the  abandonment. 
The  plaintiff  had  no  control  over  the  right. 
He  had  no  hold  on  the  ship  at  the  time  of  the 
abandonment,  by  which  he  could  secure  his 
lien.  At  least,  there  is  no  evidence  that  he 
had. 

The  amount  of  repairs  at  Liverpool  had 
nothing  to  do  with  the  right  of  the  owner  to 
abandon.  The  ship  had  been  damaged  more 
than  50  per  cent,  on  her  voyage.  And  it  i.s  her 
state  at  the  place  of  destination,  where  she  was 
abandoned  and  sold,  which  is  to  determine  the 
right.  We  go  upon  the  abandonment,  and  ac- 
ceptance in  good  faith,  as  taking  away  all  our 
right. 

It  was  not  necessary  for  us  to  abandon. 
There  could  be  no  salvage.  (4  Dall.,  421  ;  5 
Bos.  &  P.,  310;  1  Johns.,  433.)  It  was  an  idle 
ceremony.  Nothing  could  pass  by  it.  We 
did,  however,  abandon. 

Curia,  per  SAVAGE,  Ch.  J.  The  question 
first  in  order  is,  had  the  plaintiff  any  insur- 
able interest  in  the  vessel?  *The  insur-  [*329 
ance  is  upon  the  body,  tackle,  apparel  and 
other  furniture  of  the  good  ship  called  The 
William  and  Jane.  Afterwards  is  the  follow- 
ing clause:  "  The  above  insurance  is  hereby  de- 
clared to  be  on  amount  disbursed  for  repairs 
of  the  said  vessel  at  Newport  ;  to  which  place 
she  returned  in  distress,  and  is  against  total 
loss  only." 

The  plaintiff  expended  in  repairs  at  New- 
port, $8,500  ;  (a)  at  whose  request,  or  by  what 
authority,  the  case  does  not  state.  The  owner 
of  the  cargo,  not  being  the  owner  of  the  ves- 
sel, is  not  bound  to  repair.  It  is  the  duty  of 
the  owner  of  the  ship,  or  his  agent,  the  mas- 
ter, to  see  the  vessel  repaired,  when  necessary. 
The  plaintiff  told  the  captain  at  Liverpool, 
that  he  acted  as  agent  of  Polke,  the  owner. 
Whether  he  acted  as  agent  of  the  owner  at 
Newport,  does  not  appear.  If  lie  did,  then 
the  repairs  at  that  place  were  properly  recov- 
erable of  the  London  insurers.  (12  East,  655.) 
Ld.  Ellenborough  there  says,  "  there  may  be 
cases  in  which,  though  a  prior  damage  be  fol- 
lowed by  a  total  loss,  the  assured  may  never- 
theless have  rights  or  claims  in  respect  of  that 
prior  loss,  which  may  not  be  extinguished  by 
the  subsequent  total  loss.  Actual  disburse 
ments  for  repairs,  in  fact  made,  in  conse- 
quence of  injuries,  by  perils  of  the  seas,  prior 

(a)  The  amount  stated  ante,  330,   includes  some 
Items  of  disbursement  at  Newport  beside  repairs. 
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to  the  happening  of  the  total  loss,  are  of  this 
description.  The  vessel  was  insured  in  Lon- 
don, by  Polke,  the  owner.  If  he  paid  for  the 
repairs  at  Newport,  he  had  a  claim  for  those 
repairs  upon  the  London  underwriters.  They 
were  covered  with  the  London  policy,  whether 
the  policy  by  the  defendants  be  a  double  in- 
surance o"r  not.  If  the  plaintiff  was  not  the 
agent  of  the  owner  at  Newport,  what  interest 
did  he  acquire  by  making  the  repairs  volun- 
tarily ?  He  took  no  bottomry  or  other  security 
upou  the  vessel,  which  the  master  was  author- 
ized to  give  ;  nor  did  he  receive  any  security 
from  the  owner.  Did  he  then  acquire  any 
lien  upon  the  vessel  ?  It  is  conceded  the  plaint- 
iff had  no  interest  in  the  vessel.  What  inter- 
est had  he  ?  The  cases  cited  show  that  a  lender 
on  bottomry  may  insure  his  interest  ;  but  it 
must  be  by  name,  and  not  an  insurance  on 
33O*]  the  ship.  A  *consignee  of  the  cargo, 
and  an  assignee,  may  insure.  Any  one,  in 
short,  who  has  a  lien  on  the  ship  or  cargo, 
may  insure  the  property  on  which  his  lien  at- 
taches. How  could  the  plaintiff  have  pro- 
ceeded to  enforce  his  lien,  if  he  had  one  upon 
the  ship  ?  He  had,  indeed,  paid  money  in  re- 
pairing the  ship,  which  he  was  not  bound  to 
pay;  and  I  am  now  supposing  the  money  paid 
voluntarily.  I  know  of  no  proceeding  which 
he  could  have  had,  in  rem,  to  have  sold  the 
vessel  to  reimburse  himself.  The  money  was 
paid  for  the  benefit  of  the  owner;  but  he  might 
have  preferred  to  have  the  captain  raise  the 
funds  with  those  means  which  were  author- 
ized by  law.  The  captain  might  have  bor- 
rowed money.  He  might,  under  certain  cir- 
cumstances, have  sold  or  hypothecated  the 
cargo.  In  the  case  of  Dickey  v.  JV.  Y.  Ins. 
Co.,  4  Cow.,  222  ;  5  Cow.,  66,  S.  P.,  the  cap- 
tain did  sell  part  of  the  cargo,  and  hypothe- 
cate part  of  it ;  and  though  it  was  strongly 
urged  that  the  ship  was  bound  to  the  cargo, 
as  the  moneys  thus  raised  were  expended 
in  repairs,  yet  this  court  said  there  was  no  lien 
on  the  vessel,  as  it  was  not  pledged  for  the  pay- 
ment. The  present  case  is  certainly  not  strong- 
er. The  captain,  I  will  suppose,  might  have 
sold  or  hypothecated  the  plaintiff's  flax  seed,  for 
the  $8,500,  expended  in  the  repairs.  Accord- 
ing to  Dickey's  case,  the  lender  on  respondentia, 
would  have  had  no  lien  on  the  vessel.  Here 
the  owner  of  the  cargo,  being  present,  prefers 
to  raise  the  money  rather  than  have  his  prop- 
erty sold  or  hypothecated  for  that  purpose. 
Can  he  be  in  a  better  situation  than  one  who 
should  advance  his  money?  Whatever  remedy 
the  plaintiff  in  this  case  may  have,  I  am  not 
authorized  to  say  that  he  had  a  lien  on  the  ves- 
sel. No  analoeous  case  has  been  cited.  I  am 
well  warranted",  therefore,  in  saying  none  can 
be  found.  Nor  do  the  writers  on  insurance 
enumerate  any  such  demand  as  an  insurable 
interest.  (Phil.  Ins.,  57;  1  Marsh.  Ins.,  104; 
Park.  Ins.,  374.) 

I  am  bound,  therefore,  to  conclude,  that  the 
plaintiff  had  no  insurable  interest  in  the  vessel. 
The  repairs  had  become  part  of  the  vessel  ; 
and  having  no  lien  for  the  money  expended, 
he  had  no  insurable  interest  in  that. 
331*]  *But  suppose  it  were  otherwise,  and 
his  interest  were  admitted :  it  is  contended  the 
defendants  are  not  liable,  the  insurance  being 
against  total  loss  only. 
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In  the  case  of  Murray  v.  Hatch,  6  Mass.,  465, 
the  policy  was  in  the  usual  form,  except  that 
i  at  the  bottom  was  a  memorandum  in  these 
!  words:  This  risk  is  against  a  total  loss  only.  The 
vessel  was  cast  ashore,  and  though  she  might 
have  been  got  off,  and  repaired  for  less  than 
half  her  value,  the  master,  having  no  funds, 
sold  her.  It  was  held  that  the  insurer  was  not 
liable.  Sewall,  J.,  who  delivered  the  opinion 
of  the  court,  considered  this  memorandum  a 
restriction  to  some  purpose.  It  was  considered 
as  having  the  same  effect  as  exceptions  and  war- 
ranties against  particular  averages  and  partial 
losses,  in  what  is  called  the  common  memoran- 
dum. The  general  principle  in  cases  on  such 
exceptions  and  warranties  is,  that  the  insurer 
is  liable  as  for  a  total  loss.when  the  subject-mat- 
ter is  destroyed, or  when  the  voyage  is  defeated 
and  lost.  In  Nelson  v.  Col.  Ins.  Co.,  3  Cai.,  108, 
110,  the  insurance  was  on  corn,  with  the  usual 
memorandum.  The  court  say,  so  long  as  the 
corn  physically  existed,  there  could  not  be  a 
total  loss.  See,  also,  14  Johns.,  138. 

Whether  there  was,  in  this  case,  a  technical 
total  loss;  whether  an  abandonment  was  neces- 
sary; or  if  so,  whether  it  was  made  in  due  sea- 
son.are  questions  not  necessary  to  be  discussed, 
upon  the  view  which  I  have  taken. 

The  only  remaining  question  is,  whether  the 
plaintiff  is  entitled  to  recover  as  upon  a  wager 
policy?  In  these  policies,  the  person  insured  is 
not  required  to  have  any  interest  in  the  thing 
insured.  Wagering  policies  are  mere  games  of 
hazard,  like  the  casting  of  a  die.  (Doug.  ,470.) 
It  is  to  be  regretted  that  wagers  ever  were  al- 
lowed to  be  the  subject  of  an  action.  Wager- 
ing policies  were,  however,  lawful  in  England, 
before  they  were  prohibited  by  statute.  They 
are  unlawful  in  Mass.  But  they  have  been  recog- 
nized by  this  court. 

In  the  case  of  Juhel  v.  Church,  2  Johns. Cas., 
333,  in  the  body  of  the  policy,  $12,000  were  in- 
sured on  goods  for  *the  voyage;  but  by  [*332 
a  memorandum  in  writing,  it  was  declared  to 
be  on  profits.  No  proof  of  interest  was  to  be 
required,  and  the  goods  were  warranted  free 
from  average  and  without  benefit  of  salvage. 
The  ship  returned  to  N.  Y.  in  ballast,  finding 
no  goods  on  the  Spanish  Main,  whither,  and 
back,  she  was  insured.  Kent,  J.,  says:  "I  con- 
sider this  as  a  wager  policy.  It  was  betting  on 
the  return  of  the  ship."  In  that  case,  it  was 
made  a  point,  whether  a  wager  policy  was  void. 
Kent,  J. ,  says :  "But  supposing  the  policy  to  be 
good  (and  I  wish  not  to  be  understood  as  in- 
timating any  opinion  to  the  contrary),  I  am 
equally  of  opinion  that  the  plaintiffs  are  not 
entitled  to  recover."  In  Clendiningv.  Church, 
3  Cai.,  141,  the  court  considered  the  policy  in 
the  light  of  a  wager  policy. 

The  averment  of  interest  is  not  necessary,  in 
a  wager  policy,  nor  in  a  policy  upon  interest 
(2  East,  392),  and  may,  therefore,  be  considered 
surplusage. 

It  is  then  settled,  that  a  wager  policy  is  a  bet 
upon  the  arrival  of  the  ship.  The  perils  which 
happened  during  the  voyage  are  immaterial. 
Her  arrival  determines  the  bet.  Kent,  J.,  in 
giving  the  opinion  of  the  court,  in  Clendining 
v.  Church,  says:  "In  wager  policies,  the  loss 
should  be  absolutely  and  finally  total;  for  other- 
wise, a  temporary  embargo  of  only  one  day, 
without  any  other  interruption  of  the  voyage, 
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would  be  a  total  loss, although  the  vessel  should 
have  arrived  in  safety." 

In  whatever  light,  therefore,  this  case  is  con- 
sidered, it  seems  to  me  the  plaintiff  cannot  re- 
cover. 

I  am  of  opinion  that  judgment  be  given  for 
the  defendants. 

Judgment  for  the  defendants. 

Cited  in-13  Wend.,  530 ;  23  N.  Y.,  523 ;  26  N.  Y.,  425 ; 
9  Hun.  384 ;  23  Barb.,  150 :  38  Barb.,  258 ;  9  How.  Pr., 
389 :  14  Abb.  Pr.,  404 ;  2  E.  D.  S,,  290 ;  7  Daly,  375 ;  46 
Ind.,  322 ;  28  Am.  Dec..  478. 


333*]     *TOLE  ET  TTX.  v.  HARDY. 

Witt — When  Personal  Action  Lies  Against  Dev- 
isee— Legacy  Charged  on  Land  Devised — Evi- 
dence— Latent  Ambiguity — Jurisdiction  of  Ac- 
tion to  Enforce  Payment  of  Legacy  Charged 
on  Land  Devised. 

An  action  of  assumpsit  lies,  against  a  devisee,  for 
a  legacy  charged  exclusively  on  the  land  devised,  or 
on  his  person  in  respect  to  the  land  if  he  enter,  and 
promise  to  pay.  But  the  aid  of  the  personal  estate 
must  be  excluded  expressly,  or  by  necessary  impli- 
cation, on  the  face  of  the  will. 

Evidence  that  a  third  person  was  in  possession  of 
the  land,  to  whom  the  devisee,  before  his  promise, 
gave  directions  as  to  remaining  and  quitting  the 
possession,  is  sufficient  evidence  of  the  entry  and 
possession  of  the  latter  to  sustain  an  allegation  to 
that  effect  in  the  declaration,  and  support  a  promise 
to  pay  the  legacy  charged ;  especially  where,  after 
the  promise,  the  devisee  took  actual  possession. 

The  assent  of  the  executor  is  not  necessary  to  a 
legacy  charged  on  land. 

Where  the  testator,  having  real  and  personal  es- 
tate, by  his  will,  provided  a  support  for  his  wife,  out 
of  his  estate,  requiring  her  to  pay  his  debts ;  and 
then  bequeathed  certain  specific  legacies;  then  de- 
vised his  farm  to  his  son,  and  directed,  in  terms,  that 
he  should  pay  certain  pecuniary  legacies  to  other 
children:  and  the  will  then  said,  "also,  J.  H.  is  to 
have  $250;  also  to  F.  H.  $100,"  and  appointed  the  de- 
visee of  the  farm  one  of  the  executors ;  held,  that 
the  direction  to  the  devisee  to  pay,  applied  to  all  the 
legacies,  and  charged  the  land ;  but  not  so  as  to  ex- 
clude the  aid  of  the  personal  estate,  it  not  appearing 
on  the  face  of  the  will  that  all  the  personal  estate 
had  been  bequeathed ;  and  though  this  might  have, 
in  fact,  been  so,  yet  parol  evidence  could  not  be  re- 
ceived to  vary  the  construction  as  it  stood  on  the 
face  of  the  will,  there  being  no  latent  ambiguity. 

A  latent  ambiguity  is  that  which  arises  from  evi- 
dence, debars  the  instrument.  It  may  then  be  ex- 
plained by  such  evidence. 

A  court  of  law  has  no  jurisdiction  of  an  action  to 
enforce  payment  of  a  legacy  charged  on  land  devi- 
sed, or  on  the  devisee  in  respect  of  the  land,  though 
he  may  have  entered  and  promised  to  pay,  unless 
the  land  be  exclusively  charged.  Where  this  is  not 
so,  jurisdiction  belongs  to  a  court  of  equity. 

Though  a  legacy  be  charged  upon  land  devised,  or 
on  a  devisee  in  respect  of  the  land,  yet  this  does  not 
exclude  the  aid  of  the  personal  estate  from  the  pay- 
ment. This  is  always  the  primary  fund  for  the  pay- 
ment of  legacies,  unless  it  be  excluded  by  express 
words  in,  or  necessary  implication,  to  be  derived 
from  the  will  Itself  on  its  face.  Such  a  construction 
cannot  be  established  by  matter  dehorn  the  will. 

What  is  sufficient  proof  of  assent  to  a  legacy  by  an 
executor? 

In  an  action  on  a  promise  by  a  devisee,  to  pay  a 
legacy  charged  on  the  land,  or  on  the  devisee  In  re- 
spect of  the  land,  the  value  of  the  land  is  immaterial, 
and  cannot  be  inquired  of  at  the  trial. 

Citations— 4  Mass.,  «4 :  Co.  Litt.,  211  a :  1  Saund., 
278,  n.  5 ;  3  Cow..  135 ;  3  Johns.  Ch.,  319 ;  8  Ves.,  22 :  18 
V •  •-.,  466  ;  1  Ball  &  Beat..  543  :  1  Mer.,  194  ;  3  MIT.,  316. 

ASSUMPSIT  for  $100,  a  legacy  bequeathed 
to  Mrs.  Tole,  one  of  the  plaintiffs,  by  the 


NOTE.  —  Evidence  —  Parol  -  Adm  i#xii>Ultu  of.  See 
Jackson  v.  Bowen.  1  Cai.,  »58,  notf ;  M'Kinstry  v. 
P'-arsall,  3  Johns.,  319.  note. 
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will  of  her  late  father.  William  Hardy,  de- 
ceased, tried  at  the  Montgomery  Circuit,  June 
9,  1825,  before  Walworth,  Circuit  J. 

The  declaration  was  of  Saturday,  Mar.  5, 
1825;  and  alleged,  that  May  4,  1824,  the  tes- 
tator, being  seised  in  fee  of  a  farm  in  Spring- 
field, Otsego  Co.,  devised  it  to  the  defendant 
in  fee,  subject,  (inter  alia)  to  the  legacy  claimed; 
that  the  testator  died  June  12,  thereafter;  that 
the  defendant  entered  into  *possession,  [*334 
and  in  consideration  of  the  premises,  before 
suit  brought,  promised  the  plaintiffs  to  pay, 
&c.  Plea,  the  general  issue. 

At  the  trial,  the  will  was  given  in  evidence ; 
which  was  as  follows:  "  And  touching  such 
worldly  estate  wherewith  it  hath  pleased  God 
to  bless  me,  I  will  and  bequeath  in  the  follow- 
ing manner  and  form  :  It  is  my  will,  that  my, 
&c.,  wife  M.  H.  be  maintained  out  of  my  es- 
tate as  long  as  she  lives,  and  she  is  to  have  a 
cow  and  four  sheep,  and  a  hog  kept  over  and 
above  per  year;  also, she  is  to  have  all  the  house- 
hold furniture  and  household  stuffs  whatever; 
and  also,  she  is  to  have  all  the  grain  that  is  in 
the  chamber,  and  in  the  barn,  and  on  the  land 
at  my  death  ;  and  she  is  to  have  the  old  mare 
and  feathered  fowls,  and  pay  all  the  debts;  and 
she  is  to  have  all  the  cattle,  sheep  and  hogs  at 
her  own  disposal.  Also,  I  give  to  my  son,  Will- 
iam Hardy  (the  defendant)  all  my  estate  that  I 
now  live  on, which  shall  be  his  forever;  and  he 
is  to  pajr  as  follows:  that  is,  to  my  son  J.  H. 
$250  ;  to  my  son  C.  $250  ;  also  to  my  son  D. 
$250  ;  to  my  son  J.  $200  ;  also  to  my  son  Jer. 
$250;  also  Jas.  is  to  have  $250  and  the  Canada 
mare,  and  all  the  farming  utensils,  such  as 
wagons,  sleighs,  &c. ;  the  farming-mill  and 
cider-mill  is  to  remain  on  the  farm.  Also,  my 
daughter  Margaret  is  to  have  $100;  also  mv 
daughter  Mary  $100  ;  also  to  E.  $100  ;  also  tr> 
F.  H.  (the  plaintiff's  wife)  $100."  The  will  ap- 
pointed the  widow  executrix  and  the  defend- 
ant executor,  and  was  dated  May  4,  1824,  and 
duly  attested  by  three  witnesses.  By  a  codicil, 
attested  by  two  witnesses,  the  testator  declared 
that  his  will  should  not  take  place  till  six  months 
after  his  death. 

It  appeared  that  the  testator  died  June  12, 
1824,  and  the  defendant  moved  on  to  the  farm 
devised  to  him  in  Feb. ,  1825.  The  widow,  a 
witness  for  the  plaintiffs,  swore  that  the  de- 
fendant said,  about  six  months  after  the  testa- 
tor's death,  he  would  pay  the  legacies  in  the 
will,  if  she  would  release  her  dower,  mainte- 
nance, &c.  She  did  so,  and  the  defendant  then 
said  he  would  go  on  and  take  the  farm,  and 
pay  the  heirs. 

*On  objection,  the  evidence  of  the  [*335 
release  of  dower  was  rejected  by  the  judge. 
He  also  excluded  evidence  as  to  the  value  of 
the  farm  devised  to  the  defendant. 

The  witness  then  testified  that  the  testator's 
debts  did  not  exceed  $30  in  the  whole,  and 
that  they  were  all  paid  or  assumed  by  her. 
Direct  promises  by  the  defendant,  to  pay  the 
legacy  due  to  the  plaintiffs,  was  also  proved  to 
have  been  made  in  Jan.  and  Feb.,  1825.  But 
he  finally  refused  to  pay.  unless  a  bond  with 
sureties  was  given.  It  appeared  that  he  after- 
wards claimed  the  farm  by  virtue  of  the  will. 
It  also  appeared  that  the  testator  died  in  pos- 
session of  the  farm. 

The  plaintiffs  having  rested,  the  defendant 
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moved  for  a  nonsuit,  on  the  ground  :  1.  That 
the  declaration  stated  the  testator  died  seised 
in  fee.  This  was  overruled,  the  judge  holding 
that  his  possession  was,  prima  facie,  evidence 
of  the  seisin  in  fee.  2.  That  no  assent  to  the 
legacy  by  the  executor  and  executrix  was 
proved.  The  judge  decided  that  this  was  not 
necessary.  3.  That  the  promise  was  before  the 
defendant  entered,  though  the  declaration  al- 
leged, as  a  part  of  the  consideration,  his  pre- 
vious entry.  The  judge  decided  that  the  de- 
fendant's election  to  take  was  enough;  and  the 
land,  being  devised  to  him  and  charged  with 
the  legacy,  were  the  only  real  and  legal  con- 
siderations ;  and  if  further  evidence  of  taking 
possession  was  necessary,  it  might  be  given. 
4.  That  the  legacy  was  not  charged  upon  the 
land,  or  upon  the  person  of  the  defendant,  in 
respect  of  the  land,  and  was  only  chargeable 
upon  the  personal  estate.  The  judge  reserved 
this  question. 

The  plaintiffs  then  proved  that  the  will  dis- 
posed of  all  the  testator's  personal  estate,  ex- 
cept a  pew  in  the  church,  and  one  or  two  small 
notes,  either  of  which  articles  were  of  but  little 
or  no  value.  That  the  whole  of  the  testator's 
personal  property  was  of  about  $500  in  value, 
and  his  debts  very  trifling  ;  that  the  defendant 
had  paid  some  of  the  heirs  in  part. 

The  evidence  that  there  was  no  personal  es- 
tate beyond  what  was  mentioned  in  the  will, 
and  specifically  devised,  was  objected  to  ;  be- 
336*]  cause,  to  give  a  construction  to  *the 
will  this  should  appear  on  the  will  itself.  But 
the  judge  received  the  evidence,  subject  to  the 
opinion  of  the  court. 

The  plaintiffs  also  proved,  that  in  Dec.  1824, 
the  defendant  gave  James  Hardy  liberty  to  con- 
tinue on  the  farm  devised  till  May  following  ; 
and  that  the  defendant,  at  the  time  of  giving 
liberty,  claimed  the  farm  under  the  will,  and 
said  he  would  take  possession  and  pay  the 
legacies.  That  the  defendant,  shortly  after, 
told  James  Hardy  he  wanted  he  should  go  off 
the  farm  sooner  than  he  at  first  directed. 

Farther  particulars  will  be  found  stated  in 
the  opinion  of  the  court. 

Verdict  for  the  plaintiff,  subject  to  the  opin- 
ion of  the  court  on  all  the  questions  arising  in 
the  cause. 

Mr.  B.  F.  Butter,  for  the  plaintiffs.  1.  The 
seisin  of  the  testator  was  proved,  by  showing 
him  possessed  of  the  premises  at  the  time  of 
his  death.  2.  Asxumpsit  will  lie  against  a 
devisee  of  land,  or  on  a  devise  of  a  legacy  in 
respect  of  the  land,  whether  expressly  charged, 
or  clearly  so  by  implication.  3.  The  assent  of 
the  executor  to  a  legacy  is  not  necessary,  when 
it  is  charged  on  the  land.  (Toll.  L.  E.,  306, 
2d  ed.)  4.  The  defendant's  accepting  of  the 
devise,  promising  to  pay,  and  agreeing  with 
James  to  continue  in  possession,  before  the 
promise,  was  a  sufficient  entry  to  support  the 
declaration.  The  devise  to  the  defendant  is, 
in  fact,  the  only  true  and  legal  consideration 
for  the  promise.  (I  Chit.  PI. .  295;  2  East,  452 ; 
4  Mass.,  64.)  5.  The  legacy  bequeathed  to  the 
plaintiff's  (Tole's)'wife  is,  by  the  will,  charged 
on  the  land  devised  to  the  defendant,  or  on  the 
devisee  in  respect  to  the  land,  and  not  on  the 
personal  property.  (3  Cow.,  133.)  6.  Parol 
evidence  is  admissible  to  show  the  situation  of 
the  testator,  and  his  property,  children,  &c., 
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at  the  time  of  his  death,  to  aid  the  court  and 
jury  in  arriving  at  his  intention,  and  to  give  a 
proper  construction  to  the  will.     (2  Ves    Sr 
216;  4  Johns.,  63;  6  T.  R.,  676;  Rob.  onFrauds, 
13,  14.) 
Mr.  £.  Sdye,  contra: 

1.  Parol  evidence  cannot  be  admitted  to  ex- 
plain a  will,  unless  there  be  a  latent  ambiguity. 
(1  *Madd.  Ch.,  554;  2  Bro.  Ch.  Cas.,  [*33'7 
303.) 

2.  The  defendant  was  not  in  possession  when 
he  promised.     If  not,  there  is  a  variance  be- 
tween the  declaration  and  proof.    The  consid- 
eration must  be  proved  as  laid.  (7  Johns.,  321, 
and  the  cases  there  cited.) 

3.  A  devisee  of  real  estate  is  not  bound  to 
take  it  cum  onere.    And  the  evidence  of  an 
election  to  do  so  is,  in  this  case,  insufficient. 
In  all  the  cases  where  a  recovery  has  been  had, 
of  a  legacy  against  a  devisee,  it  appeared  that 
the  devisee  had  gone  into  possession  under  the 
will,  and  had,  in  consideration,  made  an  ex- 
press  promise,  or  what  was  equivalent.    (3 
Johns.,  189;  77<1,99;  10/rf.,30;  18 /d.,  428; 
3  Cow.,  133.) 

4.  The  assent  of  the  executor  and  executrix 
to  the  legacy  should  have  been  proved.     This 
was  stated  in  Beecker  v.  Beecker,  7  Johns. ,  99. 

5.  The  value  of  the  land  was  a  proper  sub- 
ject of  inquiry.     The  judge  held  this  immate- 
rial, on  the  offer  of  the  plaintiff  to  prove  it. 
That  decision  was  without  objection  by  the  de- 
fendant, but  it  shut  him  out  from  similar  proof 
on  his  part.     He  ought  not  to  pay  beyond  the 
value  of  the  land. 

6.  The  legacy  is  not  charged  upon  the  real 
estate,  either  expressly,  or  by  necessary  im- 
plication.    It  is  to  be  paid  out  of  the  testator's 
estate  generally,  and  the  personal  estate  is  the 
first  fund  to  be  applied.   On  this  point,  I  refer 
particularly  to  Kelsey  v.  Deyo,  3  Cow.,    133. 
That  case  and  the  present  are  much  alike  in 
many  features,  but  there  is  one  striking  differ- 
ence.    In  that  case,  it  appeared,  from  the  will 
itself,  that  all  the  testator's  personal  property 
was  disposed  of  :  here,  only  some  specific  arti- 
cles.    There  is  no  disposition  of  the  testator's 
general  fund  of  personal  property,  unless  the 
parol  evidence  is  allowed  to  give  a  construction 
to  the  will.  Even  that  testimony  does  not  show 
the  situation  of  the  testator's  personal  property 
at  the  time  of  making  the  will.     Its  situation 
at  any  other  time  is  of  no  consequence. 

7.  The  plaintiffs'  only  remedy  is  in  a  court 
of  equity. 

Curia,  per  WOODWORTH,  J.  If  this  action 
can  be  sustained,  it  must  be  on  the  ground  that 
the  legacy  claimed  *is  charged  on  the  [*338 
estate  devised,  or  on  the  defendant  in  respect 
to  the  estate;  that  the  defendant  became  seised, 
entered  on  the  premises,  and  thereupon  prom- 
ised to  pay. 

In  the  declaration,  it  is  alleged  that  the  de- 
fendant entered  under  the  will,  and  thereby  be- 
came liable  to  pay  and,  being  so  in  possession, 
promised. 

It  is  contended  that  the  defendant  had  not 
taken  possession  when  the  promise"  was  made. 
The  evedence  is,  that  James  Hardy,  being  in 
possession  about  six  months  after  the  testator's 
death,  the  defendant  gave  him  permission  to 
remain  on  the  farm  devised,  until  the  month 

COWEN  6. 


1826 


TOLE  v.  HARDY. 


of  May  following  ;  that  the  defendant  then 
claimed  the  farm  by  virtue  of  the  will,  and  said 
lie  would  take  the  land,  and  pay  the  legacies  ; 
that  about  a  week  or  two  afterwards,  the  de- 
fendant requested  him  to  leave  the  farm,  the 
then  next  week.  The  promises  were  made  in 
Jan.  and  the  beginning  of  Feb.  The  defendant 
actually  took  possession  about  Feb.  15. 

If  possession  be  necessary  to  be  proved,  as 
•well  as  the  election  of  the  defendant  to  take,  I 
think  that  fact  sufficiently  made  out.  James 
Hardy,  also  a  son  of  the  testator,  was  in  the 
.actual  occupancy,  not  holding  adversely.  In 
law,  it  must  be  considered  as  the  possession  of 
him  in  whom  the  title  was  vested.  It  further 
appears  that  the  defendant  considered  the  pos- 
session as  at  his  disposal,  and  that  James  held 
subject  to  his  control.  The  defendant  gave 
him  permission  to  remain  on  the  farm  until 
May.  That  James  acquiesced,  is  fairly  to  be 
presumed,  as  no  objection  was  made  on  his 
part  to  the  right  assumed  to  control  the  pos- 
session. Afterwards,  and  before  the  promise, 
James  is  directed  to  quit.  It  is  matter  of  in- 
ference that  he  did  quit,  as  the  defendant  en- 
tered in  Feb.  These  facts,  taken  in  connection, 
•show,  very  satisfactorily,  that  the  defendant 
had  possession,  by  his  tenant,  or  by  a  person 
occupying  subject  to  his  direction  or  control. 

I  incline  to  the  opinion  that  this  testimony 
supported  the  promise  as  stated  in  the  declara- 
tion. The  case  of  Wells  v.  Prince,  4  Mass.,  64, 
decides,  that  if  a  stranger  is  in  possession,  un- 
339*]  der,  or  acknowledging  the  title  *of  the 
devisee  or  remainder-man,  it  is  equivalent  to  an 
actual  entry.  Parsons,  C h.  J.,  observed  :  "  It 
is  a  general  rule  of  law,  that  on  the  death  of 
the  devisor,  dying  seised,  the  devisee  is  not 
seised  until  entry  be  made  for  his  use,  or  some 
other  act  done  which  in  law  is  considered  as 
having  the  effect  of  an  entry. "  From  what  has 
been  already  stated,  it  will  be  perceived  that 
the  case  before  the  court  comes  within  the  rule 
laid  down.  James  Hardy  must  be  considered 
-as  having  been  in  possession  under  the  defend- 
ant;  and  acknowledging  his  title. 

If  it  was  necessary  to  prove  the  assent  of  the 
•executor  and  executrix  to  the  legacy,  enough 
was  shown  to  establish  that  fact.  On  this 
point,  the  release  of  dower  by  Margaret  Hardy, 
the  executrix,  to  the  defendant,  who  was  the 
-executor,  may  be  noticed.  She  states  that  the 
•defendant  applied  to  her  and  said,  if  she  would 
sign  off  her  right,  he  would  go  on  and  pay  the 
heirs.  She  complied  ;  upon  which  he  said  he 
would  then  go  on  and  take  the  farm.  This  act 
is  a  clear  manifestation  of  assent . 

But  it  was  not  necessary  to  prove  the  assent 
of  the  personal  representatives.  It  is  true  that, 
if  a  man  bequeaths  his  chattels  real  or  person- 
al, or  gives  any  specific  legacy,  the  legatee  can- 
not enter,  or  take  the  legacy,  without  the  con- 
sent of  the  executor.  The  reason  is,  because 
the  personal  estate  is  liable  in  the  bands  of  the 
executor  to  the  payment  of  the  testator's  debts. 
He  must  take  care  to  satisfy  debts  before  lega- 
cies. But  when  a  man  seised  in  fee  devises,  the 
devisee  may  enter  without  the  assent  of  the  ex- 
ecutor ;  because  the  latter  has  nothing  to  do 
with  the  real  estate.  (Co.  Litt.,  Ill  a;  1 
Saund.,  278,  n.  5.)  This  is  the  law  in  England; 
and  the  law  is  the  same  here,  except  that  a 
power  is  given  by  statute,  on  the  application 


of  an  executor,  to  sell  lands  for  the  payment 
of  debts.  The  executor  has  no  other  control 
over  them.  He  has  no  authority  to  take  pos- 
session of,  or  hold  the  inheritance.  Conse- 
quently the  devisee  need  not  prove  his  assent. 
Besides,  in  this  case  it  appears  that  the  debts 
did  not  exceed  $30.  and  the  personal  estate 
was  equal  to  $500.  There  could  be  no  resort 
to  the  land. 

^According  to  the  principle  upon  [*34O 
which  the  liability  of  the  defendant  rests,  the 
value  of  the  farm  is  an  immaterial  inquiry,  if 
the  defendant  elected  to  take  it  cum  onere,  en- 
tered into  possession,  and  promised  to  pay. 

The  material  question  is,  whether  the  legacy 
was  charged  on  the  land,  in  exoneration  of  the 
personal  estate,  by  express  words,  or -a  plain 
intent  of  the  testator. 

This  case  bears  some  resemblance  to  that  of 
Kdsey  v.  Deyo,  3  Cow.,  133.  Here,  as  in  that 
case,  the  debts  are  directed  to  be  paid  out  of 
the  personal  estate.  This,  I  think,  is  manifest; 
as  no  real  estate  is  devised  to  the  wife  of  the 
testator,  and  she  is  directed  to  pay  the  debts. 
The  farm  is  devised  to  the  defendant ;  and  pe- 
cuniary legacies  to  other  children,  of  whom 
the  wife  (plaintiff)  is  one.  The  will  says  the 
defendant  is  to  pay  as  follows,  naming  five  of 
the  children.  It  then  proceeds,  "also  James 
Hardy  is  to  have  $250  ;  also  to  Fidelia  Hardy 
(the  wife,  plaintiff)  $100."  In  my  opinion  the 
testator  intended,  and  so  the  will  is  to  be  con- 
strued, that  the  defendant  should  pay  the  lega- 
cies. The  direction  at  the  beginning  of  the 
bequests  undoubtedly  applies  to  all,  and  shows 
pretty  clearly  that  it  was  intended  to  charge 
the  real  estate.  But  it  by  no  means  proves  that 
the  personal  estate  was  not  first  to  be  called  in 
aid  of  the  real.  Several  specific  legacies  of 
personal  property  are  given  in  the  will,  but  it 
nowhere  appears  that  they  included  all  the  tes- 
tator's personal  estate.  There  is  no  bequest  of 
the  whole;  and  herein  the  case  materially  differs 
from  Kelisey  v.  Deyo.  The  argument  cannot  be 
urged,  that  it  is  apparent  the  testator  intended 
to  charge  the  real  estate  exclusively,  from  the 
fact  that  all  his  personal  property  was  given 
to  others. 

If,  then,  there  is  not  enough  on  the  face  of 
this  will  to  make  the  legacy  a  specific  charge 
on  the  farm,  or,  in  other  words,  to  exclude  the 
personal  estate  from  coming  in  aid  of  the  real ; 
the  cause  belongs  to  a  court  of  chancery.'  A 
court  of  common  law  has  not  jurisdiction.  In 
Livingston  v.  Newkirk,  3  Johns.  Ch.,  319,  this 
doctrine  is  fully  examined.  The  CJuincellor  ob- 
served :  "It  is  to  well  settled  to  be  questioned, 
that  the  personal  estate  is  to  be  *first  [*34 1 
applied  to  the  payment  of  debts  and  legacies  ; 
and  that  a  mere  charge  on  the  land  will  not 
exonerate  the  personal  estate  ;  nor  anything 
short  of  express  words,  or  plain  intent  in  the 
will  of  the  testator." 

If  such  be  the  legal  construction  of  this  will, 
parol  evidence  cannot  be  resorted  to,  for  the 
purpose  of  showing  a  different  intent.  There 
is  no  latent  ambiguity.  That  is  made  out  by 
proof  of  extrinsic  facts,  and  may  be  removed 
by  parol.  Here  the  fact  that  the  testator  had 
no  other  personal  property,  raises  no  ambigu- 
ity ;  but,  if  admissible,  it  is  to  give  a  construc- 
tion that  the  farm  is  exclusively  to  be  charged; 
for  so  I  am  inclined  to  think  would  be  the  re- 
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suit,  had  the  facts  clearly  appeared  in  the  will. 
That  such  evidence  must  be  rejected,  is  in  ac- 
cordance with  the  general  current  of  authority. 
I  need  only  mention  a  few  cases,  where  it  has 
been  held  that  parol  evidence  is  not  admissible 
to  show  the  intention  of  the  testator,  against 
the  construction  on  the  face  of  the  will,  and 
that  the  state  of  his  property  cannot  be  resort- 
ed to  as  a  criterion  to  explain  it;  and  that,  gen- 
erally, the  will  is  not  to  be  construed  by  any- 
thing dehors,  where  there  is  no  latent  ambigu- 
ity. (8  Ves.,  22  ;  18  Id.,  466 ;  1  Ball  &  B.,  543 ; 

1  Mer.,  194;  3/d.,316.) 

It  is  evident,  then,  from  the  rules  of  evidence 
applicable  to  the  construction  of  wills,  that  if, 
on  the  face  of  this  will,  it  cannot  be  collected 
that  the  charge  is  exclusively  on  the  land,  evi- 
dence of  t  he  state  of  the  testator's  property 
cannot  be  called  to  its  aid.  The  law,  in  its 
wisdom,  has  established  certain  land  marks  by 
which  we  are  to  be  governed.  The  security  of 
property  depends  on  adhering  to  them.  We 
are  not  permitted  to  lay  hold  of  parts  of  a  will 
which  indicate  a  probable  intent,  and  deter- 
mine according  to  impressions  thus  derived.  It 
is  necessary  that  the  will  itself  should  contain 
what  the  law  has  adjudged  competent  evidence 
of  intent.  In  this  case,  it  is  probable  the  testa- 
tor may  have  intended  to  exonerate  the  person- 
al property  ;  -but  this  intent  is  nowhere  ex- 
pressed ;  nor  can  it  necessarily  be  inferred. 
So,  also,  the  testator  may  not  have  possessed 
any  personal  property,  other  than  that  be- 
342*]  queathed.  *His  will  is  silent  in  this 
respect.  There  is,  therefore,  the  omission  of 
a  material  fact,  without  which,  or  without 
some  other  clear  indication,  not  contained  in 
the  will,  the  law  adjudges  that  the  legacy  is 
not  a  charge  on  the  land  exclusively. 

I  am  of  opinion  that  the  defendant  is  enti- 
tled to  judgment. 

Judgment  for  the  defendant. 

Cited  in-1  Barb.  Ch.,  401 ;  4  Edw.,  739 : 1 N.  Y.,  122 : 

2  N.  Y.,  507 ;  24  N.  Y.,  134 ;  5  Barb.,  411 ;  26  Barb.,  360 ; 
33  Barb.,  253 ;  8  Bos.,  394 :  60  How.  Pr.,  423. 


J.  ANN  M'ALLISTER,  by  her  next  friend 
BULGER, 

HAMMOND. 

When  Either  Case  or  Trespass  Lies. 

Where  an  injury  done  to  another  by  negligence, 
is  both  direct  or  immediate,  and  consequential,  the 
party  injured  has  an  election  either  to  bring  case  or 
trespass. 

Thus,  where  the  defendant  so  carelessly  drove  his 
horse  and  gig,  as  to  run  against  the  plaintiff,  in  the 
street,  and  knock  her  down ;  whereby  she  was  in- 
jured, and  became  permanently  lame ;  held,  that 
case  was  a  proper  action. 

Citations— 18  Johns.,  283;  14  Johns.,  432 ;  5  Bos  & 
P.,  446,  n;  1  Com.  Dig,,  234,  244;  3  Campb.,  188;  3 
Wils.,  336. 

CASE,  for  driving  a  horse  and  gig  so  negli- 
gently and  unskillfully,  and  so  ignorantly 
and  carelessly  governing  and  guiding  the  horse 
and  gig,  as  to  run  against  the  plaintiff,  knock 
her  down  and  injure  her  ;  by  means  whereof 
she  was  rendered  sick  and  lame,  and  put  to  a 
great  expense  in  procuring  surgical  and  other 
aid  and  assistance.  Plea,  not  guilty. 

The  cause  was  tried  at  the  N.  Y.  Circuit, 
Feb.  13,  1824,  before  Edwards,  Circuit  J. 
930 


It  appeared  at  the  trial,  that  the  defendant 
was  driving  a  gig  through  one  of  the  public 
streets  of  the  City  of  N.  Y.  very  fast.  That 
the  plaintiff,  a  child  under  two  years  of  age, 
ran  into  the  street  after  some  pigs,  which  were- 
running  to  the  opposite  side  of  the  street,  and 
was  observed  by  a  woman  at  the  window,  who, 
seeing  the  gig  approach,  called  to  the  defend- 
ant to  stop  ;  which  he  did  not  do  until  after 
the  child  was  knocked  down  by  the  horse  or 
wheel  of  the  gig  ;  and  that  then  the  mother  of 
the  child  raised  the  wheel  with  her  shoulder, 
and  rescued  the  child,  and  carried  it  into  the 
house,  whither  she  was  followed  by  the  defend- 
ant, who  said  he  took  it  for  a  pig,  and  if  he 
had  killed  it,  he  could  have  paid  for  it.  He 
regretted  the  accident,  desired  that  a  doctor 
might  be  sent  for,  and  promised  to  pay  all  ex- 
penses. He  called  the  next  day,  but  not  after- 
wards. The  child's  knee  was  badly  injured  ; 
*and  notwithstanding  the  attendance  [*343 
of  physicians,  and  careful  nursing  to  the  time 
of  the  trial,  had  assumed  the  form  of  a  white 
swelling.  The  bones  of  the  knee  had  united, 
the  use  of  the  joint  was  lost,  the  leg  withered, 
and  the  child  had  become  incurably  lame. 

The  plaintiff's  counsel  disclaimed  all  attempta 
to  fix  an  imputation  of  willfulness  on  the  de- 
fendant, whose  counsel  moved  for  a  nonsuit, 
on  the  ground  that  the  action  should  have  been 
trespass. 

Verdict  for  the  plaintiff  for  $700,  subject  to 
the  opinion  of  the  court,  on  the  point  made  by 
the  defendant's  counsel,whichwas  reserved  by 
the  judge. 

Mr.  D.  Graham,  for  the  plaintiff,  said  there 
is  one  distinction  which  has  never  been  de- 
parted from  by  any  of  the  cases;  this  is,  that 
where  the  injury  is  immediately  consequential, 
trespass  should  be  brought;  but  where  it  is  re- 
motely so,  case  is  the  proper  remedy.  The 
doubt  has  been,  where  the  damages  are  both 
immediate  and  consequential.  In  relation  to 
such  a  state  of  facts,  the  cases  are  various. 
Sometimes  they  go  on  the  intention  with  which 
the  act  is  done;  at  other  times,  on  the  force  ; 
and  again,  on  the  question  whether  the  defend- 
ant was  personally  engaged  in  it.  Huggett  v. 
Montgomerg,  5  Bos.  &  P.,  446,  and  note  to  that 
case  in  late  ed. ;  Rogers  v.  Imbleion,  5  Bos.  & 
P.,  117;  Ogle-  v.  Barnes,  8  T.  R.,  188;  Turner  v. 
Hawkins,  1  Bos.  &  P.,  472.  Where  the  conse- 
quential injury  has  been  a  sore,  or  wound,  an 
action  on  the  case  has  been  allowed  both  in 
England  and  this  country.  Slater  v.  Baker,  2 
Wils.,  359;  Adams  v.  Hemmenway,  1  Mass.,  145. 
And  it  seems  now  to  be  settled  in  this  court, 
indeed  more  clearly  so  than  in  any  other  that 
where  immediate  and  consequential  damage 
both  result  from  the  injury,  the  party  may 
elect  to  bring  either  trespass  or  case.  Blin  v. 
Campbell,  14  Johns. ,  432  ;  Moran  v.  Danes,  4 
Cow.,  412.  The  plaintiff  may  waive  the  imme- 
diate, and  go  for  the  consequential  injury:  Id.,  m 
Cro.  Jac.,  122;  making  the  latter  the  sole  cause 
of  *action.  (9  Rep.,  50.)  This  doctrine  [*344 
is  too  well  established  by  precedent  to  be  now 
questioned.  (4  Rep.,  94.) 

Mr.  D.  B.  Ogden,  contra,  said  he  should  not 
go  into  the  cases  on  this  subject.  They  are 
all  cited  in  Pertival  v.  Hickey,  18  Johns.,  257, 
where  the  court  held  that  though  the  injury 
was  the  result  of  negligence  merely,  yet,  being 
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immediate,  the  action  should  be  trespass,  not 
case.  The  only  decision  to  the  contrary  is 
Blin  v.  Campbell.  That'case  was  cited  in  Per- 
rival  v.  Hickey,  but  it  was  not  followed.  It  was 
decided  without  argument,  on  certiorari  from 
a  justice's  court, and  evidently  underwent  much 
less  consideration  than  the  more  important  case 
of  Percival  v.  Hickey.  If  that  case  be  law,  we 
contend  that  it  settles  the  question.  This  ac- 
tion cannot  be  sustained. 

Mr.  GraTiam,  in  reply,  denied  that  Percival  v. 
Hickey  settled  the  question.  This  court  merely 
decided,  in  that  cause,  that  trespass  was  prefer- 
able. It  does  not  necessarily  follow  that  case 
would  not  lie.  Beside,  in  that  case,  and  the 
cases  relied  upon  to  exclude  an  action  on  the 
case,  the  whole  damage  was  immediate.  Conse- 
quential damage  was  out  of  the  question. 

Curia,  per  SAVAGE,  Ch.  J.  It  was  once  im- 
portant to  ascertain  whether  trespass  or  case 
was  the  proper  action.  Originally,  actions  of 
trespass  involved  a  breach  of  the  peace;  and  be- 
sides damages  to  the  party,  judgment  of  capia- 
tur  was  entered,  upon  which  the  defendant  was 
taken,  a  fine  was  imposed,  and  he  was  impris- 
oned till  he  paid  both  the  fine  and  the  damages. 

It  is  still  important  to  preserve  the  distinc- 
tion between  the  actions.on  account  of  the  costs 
and  the  pleadings. 

Whether  the  one  or  the  other  action  is  proper, 
has  been  often  a  puzzling  question;  and  decis- 
ions have  not  been  uniform.  The  cases  were 
principally  reviewed  by  Ch.  J.  Spencer,  in  Per- 
cival  v.  Hickey,  18  Johns.,  283.  In  conclusion 
he  remarks  :  "I  am  perfectly  satisfied,  from 
a  review  of  the  cases  that  if  the  defendant  is 
liable  at  all,  this  action  is  appropriate;  and  that 
345*]  it  ought  to  have  been  *trespass  rather 
than  case,  as  the  injury  was  immediate,  and 
from  gross  negligence. " 

The  general  principle  established  by  this  case 
is,  that  whether  trespass  or  case  is  the  proper 
action,  depends  on  the  fact  whether  the  injury 
was  immediate  or  consequential.  Another  prin- 
ciple is  also  recognized — that  if  the  injury  is 
attributable  to  negligence,  though  it  were  im- 
mediate, the  party  injured  has  his  election, 
either  to  treat  the  negligence  of  the  defendant 
as  the  cause  of  action,  and  declare  in  case,  or 
to  consider  the  act  itself  as  the  injury,  and  to 
declare  in  trespass,  as  in  Blin  v.  Campbell,  14 
Johns.,  432.  There  this  court  held  case  the 
proper  action  for  carelessly  firing  a  pistol,  and 
wounding  the  plaintiff's  leg.  And  had  trespass 
been  brought  in  that  case,  the  court  say  they 
would  also  have  considered  it  appropriate. 

In  some  cases  either  action  may  be  main- 
tained, as  where  there  is  both  an  immediate  and 
also  a  consequential  injury. 

Whether  the  act  complained  of  was  accom- 
panied with  force  ;  whether  it  was  willfully 
done  ;  whether  by  the  defendant  himself,  or 
through  the  agency  of  another;  whether  the  act 
done  was  lawful;  these  have  all  been  attempted 
as  criteria  by  which  to  determine  the  form  of 
the  action  ;  but  have  all  been  abandoned.  (5 
Bos.  &  P.,  note;  1  Com.  Dig..  Day  ed.,  234. 
where  nil  the  learning  and  all  the  canes  on  this 
question  are  collected.)  There  is,  in  the  last 
book,  at  page  244,  an  ingenious  argument  in 
favor  of  the  indifferent  use  of  the  two  actions 
at  all  events.  We  have  the  authority  of  Ld. 
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Ellenborough,  for  saying  :  "It  may  likewise 
be  worthy  of  consideration,  whether  in  those 
instances  where  trespass  may  be  maintained, 
the  party  may  not  waive  the  trespass,  and  pro- 
ceed for  the  tort"  (3  Campb.,  188),  as  you  may 
bring  trover  for  goods  taken  tortiously.  (3 
Wils.,  336.) 

In  this  case  the  injury  was  occasioned  by  the 
negligence  of  the  defendant.  The  damages 
were  partly  immediate,  but  principally  conse- 
quential. 

I  consider  the  case  of  Blin  v.  Campbell,  as  rec- 
ognized and  established  by  Perrival  v.  Hickey; 
although  in  the  latter  *case,  trespass  [*346 
was  adjudged  the  proper  action  rather  than  case 
The  courts  of  K.  B.  and  C.  P.  in  England,  cer- 
tainly do  not  think  alike  on  that  point,  but  in 
the  decisions  of  this  court  there  is  no  discrep- 
ancy. In  Percival  v.  Hickey  the  whole  injury 
was  immediate — the  destruction  of  the  plaint- 
iff's vessel.  In  the  case  of  Blin  v.  Campbell  it 
was,  as  in  this  case,  partly  immediate  and  part- 
ly consequential. 

Besides,  the  action  on  the  case  is  altogether 
the  most  favorable  to  the  defendant.  He  can 
make  any  defense,  without  the  technicality  of 
special  pleading,  and  the  plaintiff  must  recover 
a  larger  sum  than  in  trespass,  in  order  to  carry 
costs.  She  has,  therefore,  in  this  instance,  se- 
lected that  form  of  action  most  unfavorable  to 
herself  ;  and  there  cannot  be  a  doubt  but  this 
recovery  may  be  pleaded  in  bar  to  an  action  of 
trespass,  should  it  be  hereafter  brought  for  the 
same  injury. 

In  my  opinion,  the  plaintiff  is  entitled  to 
judgment. 

Judgment  for  the  plaintiff. 

Cited  in— 21  Wend.,  618;  3  Barb.,  49;  47  Mich.,  382; 
34  Am.  Dec.,  274 ;  9  Am.  Rep.,  270  (50  N.  H.,  420). 


GALLAGER>ND  MASON  v.  BRUNEL. 

An  Action  Lies  for  False  Representations  of  Pres- 
ent Facts  as  to  Credit  of  Third  Person,  whereby 
Plaintiff  is  Induced  to  Extend  Credit  to  such 
Person — Promise  to  Indorse  Note  of  Third 
Person — Pleading. 

An  action  lies  for  a  false  affirmation  as  to  the  credit 
of  a  third  person,  by  which  the  plaintiff  is  induced 
to  sell  him  goods,  and  is  thereby  injured,  but  not  on 
the  ground  of  a  parol  promise  to  indorse  for  the 
third  person,  by  which  the  plaintiff  is  led  to  the  sale ; 
though  the  defendant  know  that  such  third  person 
is  insolvent  at  the  time. 

To  warrant  an  action  for  a  deceitful  representa- 
tion, it  must  assert  a  fact  or  facts  as  existing1  in  the 
present  tense.  A  promise  to  pay,  though  accom- 
panied, at  the  time,  with  an  intention  not  to  per- 
form, is  not  such  a  representation  as  can  be  made 
the  ground  of  an  action  at  law.  The  party  should 
sue  upon  the  promise  ;  and  if  this  be  void,  he  has  110 
remedy. 

In  owumpatt  on  a  promise  to  indorse  the  note  of 
another,  the  declaration  should  aver  that  a  note  was 
drawn  and  tendered  for  indorsement. 

A  sale  of  goods  to  A,  on  the  request  of  B,  is  a  good 
consideration  for  B's  promise  to  pay  for  them.  But 
the  promise  being  collateral,  should  be  in  writing: 
otherwise,  it  is  void  by  the  Statute  of  Frauds. 

Citations— 3  T.  &  K.,  51 ;  1  Campb.,  4 :  1  East,  318 ; 
2  East, !«;  13  Ves.,  131 ;  6  Johns.,  1H1 ;  13  Johns.,  ±i4, 
325,  395. 

ON  demurrer  to  the  declaration.  The  first 
count  stated  that  Apr.  9,  1823,  Castro  & 
Henriques  proposed  to  purchase  of  the  plaint- 
iffs a  quantity  of  cotton,  at  a  certain  price;  part 
to  be  paid  in  cash,  and  part  to  be  secured  by  the 
promissory  note  of  the  purchasers  indorsed  bv 
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the  defendant,  at  4  months;  that  C.  &  H.  were 
then  unable  to  pay  for  the  cotton ;  and  the  plaint- 
347*]  iffs  therefore  *unwil)ing  to  sell  all,  or 
any  part,  on  their  sole  credit;  and  the  defend- 
ant knew  this.  Yet,  contriving  and  intending 
to  injure  and  defraud  the  plaintiffs,  and  to  in- 
duce them  to  sell  and  deliver  the  cotton  to  C. 
&  H.,  and  thereby  subject  the  plaintiffs  to  the 
loss  of  the  balance  due  after  the  cash  payment, 
the  defendant  falsely  and  deceitfully  repre- 
sented and  held  out  to  the  plaintiffs  that  he, 
the  defendant,  was  willing  to  indorse  the  pro- 
posed note;  and  with  the  like  intent,  &c.,  false- 
ly, fraudulently  and  deceitfully  encouraged  and 
induced  the  plaintiffs  to  sell  and  deliver  the 
cotton.  That  they  did  sell  and  deliver  it,  in 
confidence  of  such  false,  frudulent  and  deceit- 
ful representation,  &c. ;  when,  in  truth,  the  de- 
fendant was  then  not  willing,  and  did  not  mean 
or  intend  to  indorse  the  note,  or  make  himself 
responsible;  nor  did  he  then,  nor  had  he  at  any 
time  since  indorsed,  or  made  himself  legally 
responsible.  By  means  whereof  the  plaintiffs 
lost  the  cotton  and  the  price. 

The  second  count  averred  that  C.  &  H.were 
in  bad  credit  and  unfit  to  be  trusted  at  the  time 
of  the  sale.  But  the  defendant,  well  knowing 
this,  and  contriving  and  intending  to  defraud 
and  injure  the  plaintiffs,  and  wrongfully  and 
deceitfully  to  enable  C.  &  H.  to  obtain  the  pos- 
session of  the  cotton,  and  convert  it  to  their*0wn 
use,  without  paying  the  plaintiffsfor  it;  falsely, 
fraudulently  and  deceitfully  represented  to  the 
plaintiffs,  and  gave  them  to  understand  and  be- 
lieve, that,  in  case  they ,  would  sell  the  cotton 
to  C.  &  H.,  the  defendant  would  become  an- 
swerable to  the  plaintiffs,  for  so  much  as  should 
be  unpaid,  by  indorsing  the  note  or  notes  of  C. 
&  H.,  &c. ;  that  without  such  representation, 
they  would  not  have  sold  the  cotton,  &c.  (In 
other  respects,  this  count  was  substantially  the 
same  as  the  first.) 

General  demurrer  and  joinder. 

Mr.  C.  D.  Colden,  in  support  of  the  demur- 
rer. There  is  no  averment  that  the  defendant 
was  ever  required  to  perform,  Even  admit- 
ting him  to  be  bound,  his  obligation  was  con- 
ditional ;  and  he  cannot  be  made  liable,  till  a 
note  was  drawn  and  tendered  for  indorsement. 
348*]  *There  was  no  consideration  for  the 
promise  of  the  defendant :  and  if  otherwise,  it 
is  a  fatal  objection  that  there  was  no  note  in 
writing,  to  take  the  case  out  of  the  Statute  of 
Frauds.  The  declaration  is  on  an  assumpsit ; 
and  it  is  evident,  from  its  language  taken  to- 
gether, that  there  was  no  note  in  writing  ;  be- 
cause it  complains  that  the  defendant  never 
would  render  himself  responsible  in  any  way. 
This  promise  was  collateral,  and  it  is  directly 
within  the  first  class  of  promises  enumerated 
by  Kent,  Ch.  J.,  in  Leonard  v.  Vrederiburgh,  8 
Johns.,  39,  which  have  always  been  holden  to 
be  within  the  Statute  of  Frauds,  and  void. 

The  action  cannot  be  sustained  as  one  in  nat- 
ure of  an  action  of  deceit.  I  am  aware  that 
actions  have  been  sanctioned  on  fraudulent 
misrepresentations  as  to  the  credit  of  another, 
by  which  vendors  have  suffered  an  injury. 
But  these  representations  were  always  of  an 
existing  fact — that  the  vendee  is  worthy  to  be 
trusted — not  a  mere  promise  to  pay,  grounded 
on  that  fact.  Besides,  two  things  must  con- 
cur to  maintain  the  action.  The  defendant 


must  not  only  know,  or  have  strong  reason  to 
believe,  that  what  he  says  is  false ;  but  the 
plaintiff  must  be  ignorant  that  the  vendee  is 
unworthy  of  credit.  Here  the  plaintiffs  them- 
selves aver  that  they  knew  the  vendee  was  not 
worthy  to  be  trusted, and  reposed  on  the  prom- 
ise of  the  defendant.  They  could  not  be  de- 
ceived. They  do  not  pretend  to  have  been  de- 
ceived. 

Messrs.  P.  W.  Eaddiff&nA  G.  Griffin,  contra. 
The  action  is  for  the  deceit,  and  no  averment 
of  consideration  is  necessary.  But  for  the 
fraud,  no  sale  at  all  would  have  been  made. 
The  principle  of  the  action  is  well  established. 
(6  Johns.,  181  ;  13  Id.,  224  ;  Id.,  325,  895  ;  1 
Id.,  414  ;  3  Ld.  Raym.,  31  ;  1  Campb.,  4;  3T. 
R.,  51  ;  3  Bulstr.,  95  ;  Com.  Dig.,  Action  on 
the  Case  for  Deceit,  A,  1;  13  Ves.,  134;  8  Ves. 
&B.,  112.) 

But  we  are  told  the  representation  here  was 
promissory  ;  that  it  was  in  the  future  tense. 
Now,  is  there  any  difference  between  a  false 
representation  and  a  false  promise?  The  moral 
*demerit  is  the  same.  Knowing  that  [*349 
A  is  not  trustworthy,  we,  with  intention  to  de- 
coy our  neighbor  into  false  confidence,  say 
"we  will  indorse  his  note."  Is  not  this  the 
strongest  representation  ?  Is  it  not  more  like- 
ly to  deceive  than  any  other  mode  of  represen- 
tation ?  Can  any  man  cheat  with  impunity, 
because  he  does  not  do  it  in  writing?  If  a  man 
make  an  honest  promise,  that  is  quite  another 
affair. 

But  if  here  be  a  promise  alleged,  the  court 
are  to  suppose  that  it  was  in  writing.  The  ob- 
jection must  be  made  on  the  trial.  It  cannot 
arise  upon  demurrer.  (1  Saund.,  276  a,  note 
2  ;  15  Johns.,  426,  per  Spencer,  J.) 

Mr.  Colden,  in  reply.  The  plaintiff  cannot 
be  permitted,  in  this  way,  to  turn  a  mere  prom- 
ise into  a  tort.  The  proposition  laid  down  in 
the  opening,  that  to  warrant  an  action,  the  de- 
ceit must  refer  to  present  existing  circum- 
stances, is  not  answered  by  a  single  authority 
cited  ;  nor  can  it  be  answered  by  authority  or 
principle.  We  are  referred  to  the  old  case  of 
Pasley  v.  Freeman,  3  T.  R.,  51.  There  it  was, 
at  first,  very  seriously  doubted  whether  fraud- 
ulent words  of  the  present  tense,  asserting  an 
existing  fact,  would  sustain  the  action.  And 
it  has  not  been,  without  a  great  and  constant 
struggle.that  even  this  case  has  been  sustained. 
The  case  may  be  likened  to  one  in  the  crimi- 
nal law,  relative  to  obtaining  goods  upon  false 
pretenses.  A  mere  promise  was  never  held  to 
sustain  an  indictment.  The  pretense  must  be 
of  an  existing  fact.  It  may  as  well  be  averred 
that  a  parol  promise,  by  an  executor,  to  pay 
his  testator's  debt,  is  a  false  affirmation  ;  and 
that,  therefore,  he  should  be  answerable  for  a 
deceit.  Is  it  competent  to  say,  that  at  the  time 
of  the  promise  the  defendant  did  not  mean  to 
perform  ? 

No  man  reading  this  declaration  can  doubt 
that  this  promise  was  by  parol.  The  language 
of  pleading  must  be  understood,  in  the  same 
sense  as  that  used  in  common  conversation, 
where  no  technical  words  are  in  question. 

But,  if  the  court  are  to  suppose  the  contract 
was  in  writing,  we  then  ask,  where  is  the  con- 
sideration for  the  promise  ?  *That  [*35O 
should  have  been  shown  in  pleading.  (Rob. 
Frauds,  207,  208,  ch.  3,  pt.  6.) 
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Curia,  per  WOODWORTH,  J.  The  ground  of 
complaint  is,  that  the  defendant  fraudulently 
and  deceitfully  represented  and  held  out  to 
the  plaintiffs,  that  the  defendant  was  willing 
to  and  would  indorse  the  note  of  Castro  & 
Henriques,  in  case  the  plaintiffs  should  sell  and 
deliver  the  cotton  ;  but  that,  in  fact,  he  was 
not  willing,  and  did  not  intend,  nor  has  he  in- 
dorsed the  note,  whereby  the  plaintiffs  are  in- 
jured. The  second  count  alleges  that  Castro  & 
Henriques  were,  at  the  time  of  the  purchase, 
in  bad  credit,  which  the  defendant  knew  ; 
that  intending  to  defraud  the  plaintiffs,  and 
enable  Castro  &  Henriques  to  obtain  possession 
of  the  cotton,  he  represented,  that  if  the  plaint- 
iffs would  sell  and  deliver,  he  would  become 
answerable  by  indorsing  for  the  purchasers  ; 
that  the  plaintiffs  did  sell  and  deliver  the  cot- 
ton ;  that  the  defendant  did  not  intend,  nor  has 
he  made  himself  answerable  or  paid  ;  nor  has 
any  other  person  paid  and  satisfied  the  plaint- 
iffs, whereby  they  were  deceived  and  have  sus- 
tained damage.  » 

The  declaration  is  bad  in  substance,  because 
it  does  not  aver  that  Castro  &  Henriques  ever 
made  a  note,  which  the  defendant  was  re- 
quired to  indorse.  The  security  to  be  given 
was  the  defendant's  indorsement.  The  unwill- 
ingness to  indorse  refers  to  the  time  the  assur- 
ance was  made.  If,  however,  it  continued,  it 
does  not  prove  the  essential  fact,  that  he  ac- 
tually refused  when  required.  As  to  the  alle- 
gation that  he  never  has  indorsed  ;  non  con- 
stat  that  a  note  was  ever  presented  for  that 
purpose. 

But  as  a  decision  upon  this  point,  alone, 
would  be  merely  a  postponement  of  the  im- 
portant question  arising  in  this  cause,  I  will 
consider  that  also. 

The  attempt  here  is,  to  sustain  the  action, 
not  on  a  contract,  which,  if  in  writing,  might 
perhaps  be  obligatory  ;  but  on  a  deceitful  rep- 
resentation. If  the  promise  was  in  writing,  I 
perceive  no  objection  to  its  validity,  inasmuch 
as  a  good  consideration  is  stated,  viz. :  that  if 
the  plaintiffs  would  sell  and  deliver,  the  de- 
351*]  fendant  would  indorse.  If,  *then, 
there  is  a  binding  contract  existing  between 
the  parties,  and  on  which  the  defendant  is  lia- 
ble, I  apprehend  it  is  not  competent  for  the 
plaintiffs  to  say  they  have  an  election  to  turn 
this  into  an  action  for  deceit,  and  recover  in 
that  form,  unless  the  case  is  such  as  to  render 
the  party  liable,  not  only  on  the  contract;  but, 
in  addition,  contains  facts  sufficient  to  sustain 
an  action  for  deceit.  For  example,  suppose  A 
represents  B  to  be  solvent,  knowing  it  to  be 
false,  whereby  B  obtains  credit ;  but  notwith- 
standing this  representation,  the  seller  takes 
from  A  his  written  stipulation  to  guaranty  the 
payment.  In  this  case  I  perceive  no  objection 
to  a  creditor's  election  of  the  remedy.  The 
fraudulent  representation  of  solvency  would 
sustain  the  action  for  deceit.  The  written 
guaranty  would  support  an  action  on  the  con- 
tract. It  seems,  therefore,  immaterial  here, 
whether  the  plaintiffs  have  or  have  not  a  de- 
mand which  may  be  enforced  in  a  different 
form.  The  question  is:  will  the  facts  stated 
sustain  an  action  for  deceit  ? 

After  attentive  consideration,  I  am  inclined 
to  think  the  plaintiffs  are  not  entitled  to  recov- 
er. However  reprehensible  the  conduct  of  the 
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defendant  may  appear  in  a  moral  point  of 
view,  we  cannot  deny  to  him  the  protection  of 
the  common  law,  which  does  not  reach  cases 
of  imperfect  obligation.  If  this  be  an  attempt 
on  the  part  of  the  plaintiffs  to  get  rid  of  the 
Statute  of  Frauds,  I  can  only  say,  the  occasion 
justified  the  experiment,  and  calls  fora  patient 
and  critical  examination. 

If  this  case  is  stripped  of  the  general  allega- 
tions in  the  declaration,  of  fraud  and  deceit,  it 
appears  to  me  that  the  gravamen  is  nothing 
more  than  that  the  defendant  encouraged  the 
plaintiffs  to  sell  to  Castro  &  Henriques  ;  and 
as  surety,  promised  to  indorse  their  notes.  The 
intention  of  the  party  not  to  fulfill,  has  not,  I 
believe.ever  been  considered  among  the  fraudu- 
lent acts,  which,  in  judgment  of  law,  render  a 
party  liable.  The  maker  of  the  promissory 
note  may  not,  at  the  time,  intend  to  make  pay- 
ment. On  this  note,  the  plaintiff  may  declare 
that  the  defendant  intended  to  deceive  and  de 
fraud;  but  it  is  mere  matter  of  form,  sanctioned 
by  the  precedent  in  pleading.  The  maker  may 
*go  further,  and  on  the  strength  of  as-  [*352 
surances  to  pay  punctually,  never  intended  to 
be  performed,  induce  the  lender  to  part  with 
his  money,  and  accept  the  borrower's  note.  All 
this  is  immoral.  Still  the  remedy  is  on  the 
contract.  The  law  has  not  recognized  it  as  the 
substantive  ground  for  fraud.  That  no  cases  are 
to  be  met  with  in  the  books  going  the  length 
contended  for,  is  good  evidence  that  the  doc- 
trine is  novel,  and  has  never  been  acted  upon. 

The  general  ground  of  liability  seems  to  rest 
on  the  affirmation  of  a  fact  as  true,  which,  at 
the  time,  is  known  to  be  false  ;  and  by  means 
whereof,  credit  is  obtained.  The  seller,in  most 
cases,  has  not  the  means  of  ascertaining  the 
truth  at  the  moment.  He  must  repose  on  the 
representation,  or  refuse  the  credit.  Not  so 
here.  There  was  no  necessity  of  relying  on  the 
defendant's  representations,  or  his  promise. 
Caution  required  the  plaintiffs  to  pursue  a  dif- 
ferent course — to  insist  that  the  note  be  drawn 
and  indorsed  part  passu  with  the  delivery  of 
the  goods.  By  dispensing  with  this,  they  omit- 
ted that  prudence  and  care  which  the  law  pre- 
sumes every  man  will  exercise  in  conducting 
his  affairs.  If  the  plaintiffs  suffer,  it  is  owing 
to  their  negligence  and  misplaced  confidence, 
for  which  the  law  has  not  provided  a  remedy. 

The  general  principles  which  govern  this 
species  of  action,  were  ably  examined  in  Parley 
v.  Freeman,  3  T.  R.,  51.  In  that  case,  the  de- 
fendant encouraged  the  plaintiff  to  sell  goods, 
and  fraudulently  affirmed  that  the  purchaser 
was  a  person  safely  to  be  trusted.  The  grava- 
men was  the  false  affirmation  of  an  existing 
fact — not  a  promise  to  do  a  future  act,  at  the 
time  not  intended  to  be  performed;  and  which, 
notwithstanding  the  intent,  might  or  might 
not  be  performed.  Buller,  </.,  observed,  "  the 
foundation  of  the  action  is  fraud  and  deceit  in 
the  defendant,  and  damage  to  the  plaintiffs. 
Every  deceit  comprehends  a  lie  ;  but  a  deceit 
is  more  than  a  lie,  on  account  of  the  view  with 
which  it  is  practiced,  its  being  coupled  with 
some  dealing,  and  the  injury  which  it  is  cal- 
culated to  occasion  to  another  person."  It  is 
evident  what  must  be  the  species  *of  [*3£»3 
fraud,  for  which  the  law  gives  redress  ;  false- 
hood as  loan  existing  fact.  If,  as  Buller,  ,/., 
observes,  every  deceit  includes  a  lie,  it  follows 
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that  the  representation  and  promise  of  the  de- 
fendant are  not  comprised  within  the  legal  ac- 
ceptation of  that  term.  The  test  of  a  lie  is,  that 
the  fact  asserted  is  not  true  at  the  time,  which 
cannot  be  predicated  of  the  facts  in  this  case  ; 
for,  although  the  defendant  promised  with  the 
intent  not  to  perform,  it  was  not  then  false, 
nor  could  it  be.  It  referred  to  an  act  to  be  done 
in  future.  Until  the  defendant  had  refused  to 
indorse,  it  could  not  be  said  he  had  violated  his 
promise. 

The  case  of  Thompson  v.  Bond,  1  Campb. ,  4, 
was  this:  the  plaintiff  attempted  to  recover  in 
assumpsit,  for  services  rendered  to  a  third  per 
son.  It  was  not  denied  that  the  defendant  had 
solicited  the  plaintiff,  and  promised  to  see  him 
paid;  but  it  was  a  collateral  undertaking,  and 
not  in  writing.  It  was  held  that  the  action 
could  not  be  sustained  on  this  ground.  But,  as 
the  defendant  had  made  a  representation  to  the 
plaintiff,  that  he  had  authority  from  Mr.  Sheri- 
dan's committee,  which  turned  out  to  be  false, 
Ld.  Ellenborough  observed  that  an  action 
might  be  brought  for  the  deceitful  representa- 
tion. This  remark  proceeded  on  the  same 
ground  as  Pasley  v.  Freeman — that  there  was 
a  false  representation  of  a  fact. 

The  case  of  Eyre  v.  Dunsford,  1  East,  318, 
cited  by  the  plaintiffs'  counsel,  was  decided  on 
the  same  ground.  There  was  a  material  sup- 
pression of  the  truth;  for  which  the  defendant 
was  held  liable.  The  case  of  Hay  craftv.  Creasy, 
2  East,  92,  turned  on  the  ground  that  the  rep- 
resentation was  made  bona  fide,  and  with  the 
belief  of  its  truth.  It  has  no  bearing  on  this 
cause.  In  Clifford  v.  Brooke,  13  Ves.,  131,  the 
Lord  Chancellor  puts  the  right  to  recover  for  a 
deceit,  expressly  on  the  falsehood  of  the  fact 
alleged.  He  observes,  "  there  must  be  knowl- 
edge at  the  time.  That  is  the  sound  principle; 
that  the  defendant  knowing  the  person  to  be 
dishonest,  insolvent  aryl  unworthy  of  trust, 
made  the  representation;  and  that  is  the  subject 
of  an  action,  or  a  bill  in  equity."  In  the  case 
of  Upton  v.  Vail,  6  Johns.,  181,  there  was  also 
354*]  a  Recommendation  of  a  person,  as 
good,  when  the  defendant  knew  he  was  in- 
solvent. The  doctrine  of  Pasley  v.  Freeman 
was  approved,  without  a  suggestion  that  the 
action  could  be  maintained,  when  there  was 
not  knowledge  of  the  falsehood  at  the  time. 
The  cases  in  13  Johns.,  224,  325,  395,  hold  the 
same  doctrine. 

I  am  of  opinion  that  the  defendant  is  entitled 
to  judgment. 

Judgment  for  the  defendant. 

Cited  in-2  Wend.,  389 ;  7  Wend.,  22 ;  11  Wend., 409; 
12  Wend.,  521:  5  Hill,  487;  22  Barb.,  654 ;  38  Barb.,  212; 
4  Bos.,  572;  68111.,  616;  51Ind.,136;  45  Wis.,  305 ;  20 
Am.  Dec.,  625;  40  Am.  Dec.,  367. 


ANDREWS  «.  KNEELAND. 

Sales  by  Sample — Goods  Must  Equal  Sample  in 
Quality — Authority  of  Broker  or  Agent  to  Sell 
by  Sample  or  Warranty. 

On  a  sale  by  sample,  the  vendor  is  responsible' 
that  the  bulk  of  the  commodity  shall  be  equal  in 
quality  to  the  sample. 

An  agent  or  broker  having1  power  to  sell  goods, 
without  any  express  restriction  as  to  the  mode.may 
B  ell  by  sample  or  with  warranty. 
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And  it  makes  no  difference  with  his  authority, 
whether  the  principal  reside  in  the  same  city  with 
ii in.  or  reside  abroad. 

The  authority  of  a  broker  is  not  always  confined 
to  the  power  which  the  principal  intends  to  confer 
on  him,  but  may  extend  to  that  with  which  he  is  ap- 
parently clothed  in  respect  to  the  subject-matter 
of  the  sale. 

The  principal  is  bound  by  the  acts  of  the  general 
agent,  provided  they  are  within  the  scope  of  his  au- 
thority. But  an  agent  constituted  for  a  particular 
purpose,  and  under  a  limited  and  circumscribed 
power,  cannot  bind  his  principal  by  an  act  beyond 
his  authority. 

Where  an  agent,  for  the  purpose  of  a  single  act,  is 
not  limited  as  to  the  manner  of  doing  it,  the  prin- 
cipal may  be  bound  by  his  acts,  though  exceeding 
the  authority  intended  to  be  given. 

Citations— 4  Cow.,  440;  1  Liv.,  107, 108;  2  Johns.,  48: 
3  T.  &  R.,  757  ;  4  T.  &  R.,  177 ;  Long  on  Sales,  233 ;  15 
East,  38;  9  Wh.,  644 ;  5  Johns..  58;  7  Johns.,  393. 

A  SSUMPSIT  on  a  warranty,  that  certain  cot- 

.  ton,  sold  by  the  defendant  to  the  plaintiff, 
should  be  of  like  goodness  and  quality  with 
certain  samples  exhibited  ;  tried  at  the  N.  Y. 
Circuit,  Jan.  7, 1824,  before  Edwards,  Circuit  J. 
,  At  the  trial,  it  was  proved  that  the  plaintiff, 
who  was  a  merchant  residing  in  Boston,  Sept. 
20,  1821,  purchased  of  Smidt,  the  defendant's 
broker,  124  square  bales  of  cotton,  by  sample, 
the  defendant  and  the  broker  residing  in  the 
City  of  N.  Y.,  where  the  sale  took  place.  That 
the  defendant  consummated  the  sale  by  taking 
a  note,  in  person,  at  his  store  in  the  city.  The 
broker  swore  that  he  had  no  authority  to  war- 
rant, but  acted  as  broker  for  the  defendant  in 
selling  a  large  quantity  of  cotton,  of  which  the 
cotton  in  question  was  a  part. 

It  appeared  not  to  be  the  general  practice, 
in  the  City  of  N.  Y.,  to  sell  cotton  by  sample, 
though  this  was  sometimes  done. 

*The  cotton  turned  out  to  be  much  in-  [*355 
ferior  to  the  samples. 

The  judge  charged  the  jury,  that  the  ques- 
tion whether  there  had  been  a  warranty,  de- 
pended not  only  on  whether  Smidt  had  made 
a  warranty,  but  whether  he  had  any  authority 
to  make  one.  That  unless  the  defendant  had  in 
some  way  delegated  that  authority  to  the  bro- 
ker, the  defendant  could  not  be  responsible. 
That  if  the  practice  in  N.  Y.  for  cotton  brokers 
to  warrant  on  their  sales  were  universal,  au- 
thority to  warrant  might  be  implied  from  this 
circumstance.  He  drew  a  distinction  between 
general  agents  who  may  bind  their  principals 
by  warranty  without  express  authority,  and 
special  agents  who  have  not  this  power  ;  also 
between  agents  residing  abroad,  or  near  their 
principal;  and  charged  that  Smidt,  living  near 
his  principal,  was  to  be  deemed  a  special  agent; 
and  had  no  authority  to  warrant,  unless  express- 
ly delegated ;  that  a  power  to  sell  did  not  imply  a 
power  to  warrant;  and  that  the  defendant  was 
not  bound  by  a  sale  by  sample,  unless  he  knew 
that  the  sale  was  thus  made  when  it  was  con- 
summated by  his  acceptance  of  the  plaintiff's 
note. 

The  plaintiff  excepted  to  this  charge.  The 
jury  found  for  the  plaintiff  six  cents  damages. 

A  motion  was  now  made,  in  behalf  of  the 
plaintiff,  for  a  new  trial.  The  motion  was 
founded  on  the  bill  of  exceptions. 

Mr.  O.  Griffin,  for  the  plaintiff.  Every  sale 
by  sample  is  a  warranty  that  the  bulk  shall 
correspond  with  the  specimen  exhibited.  Onei- 
da  Manuf.  So.  v.  Lawrence,  4  Cow.,  440.  A 
power  of  sale  implies  a  power  to  warrant. 
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<Pal.Ag.,  161;  3T.  R..757;  Ud. ,177;  5Esp., 
75;  2  Campb.,  55.)  This  is  uniformly  so,  ex- 
cept in  the  sale  of  land,  where  there  must  be  a 
written  power  produced  ;  5  Johns.,  58  ;  or 
where  there  was  a  fraudulent  misrepresenta- 
tion, which  is  dehors  the  authority,  (lid., 
390.)  I  am  not  aware  of  any  distinction  be- 
tween domestic  and  foreign  principals;  nor  do 
I  find  any  authority  to  support  the  judge  in 
saying  that  an  express  delegation  of  authority 
356*]  *was  necessary  in  this  case.  Golden, 
Senator,  in  Perkins  v.  The  Wash.  Ins.  Co..  4 
Cow.,  660,  &c.;  Runquist  v.  Ditehett,  3Esp.,  64, 
and  Thompson,  J.,  in  Monte  AUegre,  9Wh., 
644,  will  be  found  to  have  laid  down  the  true 
doctrine  on  the  subject. 

Mr.  H.  W.  Warner,  contra.  The  distinction 
drawn  by  the  judge  between  a  general  and  spe- 
cial agent,  was  clearly  law  ;  and  what  he  said 
about  the  difference  between  domestic  and  for- 
eign principals,  was  altogether  unnecessary  to 
the  case;  because,  let  the  principal  reside  where 
he  would, here  was  no  more  than  a  special  agen- 
•cy.  The  judge  did  not  charge  that  there  must 
be  an  express  delegation  of  authority.  He  ad- 
mitted that  an  implied  one  was  sufficient.  We, 
however,  insist  that  express  authority  was  nec- 
essary. Smidt  being  a  special  agent.  Where 
an  agent  is  employed  in  business  of  a  particu- 
lar kind,  with  power  to  transact  the  whole,  it 
is  evidence  that  the  principal  is  willing  he 
should  do  everything  ordinarily  incidental  to 
that  branch  of  business.  But  it  is  far  other- 
wise as  to  a  special  agency.  This  is  admitted 
as  to  lands,  and  the  same  reason  exists  in  the 
case  of  goods.  In  both  cases  the  vendee  must 
derive  his  title  under  the  power.  It  is  in  busi- 
ness as  in  logic  ;  a  general  agent  gives  you  a 
general  result.  A  series  of  instances  is  a  good 
indication  of  his  power.  This  may  be  trusted 
to  ;  and  what  is  apparently  co-extensive  with 
his  power  shall  not  be  deemed  to  go  beyond  it. 
Not  so  of  a  single  instance.  There  the  evi- 
dence of  the  power  must  be  special.  It  does 
not  follow  as  an  inference.  But  in  the  case  of 
a  general  agent,  no  further  evidence  need  be 
given  than  the  fact  of  the  general  power.  (Pal. 
Ag.  162,  164,  166  ;  15  East,  408  j  The  cases 
•cited  against  us  are  either  exceptions  to  the 
rule  that  the  power  of  a  special  agent  must 
be  shown,  founded  on  usage,  as  in  the  instance 
of  a  servant  selling  a  horse  in  2  Campb..  55  ; 
or  where  a  knowledge  or  recognition  of  the  act 
by  the  principal  was  to  be  inferred.  Such  is 
the  case  of  Runquist  v.  Ditchell. 
357*]  *Mr.  B.  D.  Ogden,  in  reply,  said  a 
man  is  to  be  deemed  a  special  agent  only  when 
a  power  is  given,  and  he  is  restricted  to  exer- 
cise it  in  a  particular  way.  But  if  a  power  be 
given,  as  in  this  case,  to  sell  generally,  and 
there  be  no  express  prohibition  against  a  war- 
ranty, the  agency  is  to  be  deemed  general. 
This  is  the  import  of  the  English  cases  cited. 
And  this  distinction  is  expressly  sanctioned  in 
Hicks  v  Hnnkin,  4  Esp.,  114.  That  case  turned 
upon  the  distinction.  The  character  of  a 
special  agent  does  not  depend  on  the  number 
of  acts  he  has  power  to  do. 

Usage  has  nothing  to  do  with  the  question. 

Ourin,  per  SAVAGK,  Ch.  J.  The  sale  in  this 
-case  was  clearly  a  sale  by  sample.  There 
could  be  no  other,  according  to  the  weight  of 
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the  testimony.     That,  however,  is  a  question 
of  fact. 

It  has  been  deliberately  settled  by  this  court 
in  the  case  of  Oneida  Manuf.  So.  v.  Lawrence, 
4  Cow. ,  440,  that  in  case  of  sale  by  sample  the 
vendor  is  responsible  that  the  bulk  of  the  com- 
modity shall  be  equal  in  quality  to  the  sample. 

It  is  only  necessary  to  inquire  whether  the 
judge  correctly  charged  the  jury  as  to  the 
power  of  the  agent. 

The  difference  between  a  general  and  a  special 
agent  is  well  understood.  The  principal  is 
bound  by  the  acts  of  a  general  agent,  provided 
they  are  within  the  scope  of  his  authority.  But 
an  agent  constituted  for  a  particular  purpose 
and  under  a  limited  and  circumscribed  power, 
cannot  bind  his  principal  by  any  act  beyond 
his  authority.  (1  Liverm.,  107, 108.)  Thus  in 
Batty  v.  Carswell,  2*  Johns.,  48,  the  authority 
was  limited  to  a  single  act,  to  be  performed 
in  a  parlicular  manner.  The  authority  was 
was  to  execute  a  note  for  $250,  payable'in  six 
months.  The  agent  gave  a  note  payable  in  60 
days.  This  court  held  the  principal  net  bound. 
But  where  the  agent  is  not  limited  as  to  the 
manner  of  doing  a  particular  act,  the  principal 
may  be  bound  by  his  acts,  though  exceeding 
the  authority  intended  to  be  given  to  him. 
Thus,  in  the  case  of  Fenn  v.  Harrison,  3  T.  R, 
757;  4  Id.,  177,  the  fact  at  first  appeared  to  be 
*that  the  defendants  had  instructed  [*358 
their  agent  to  get  the  bill  discounted,  but 
charged  him  not  to  indorse  it.  He,  however, 
did  indorse  it  ;  and  though  Ld.  Kenyon  was 
inclined  to  hold  the  defendants  responsible, 
yet  the  rest  of  the  court  ruled  otherwise,  and 
granted  a  new  trial.  Upon  the  next  trial  it  ap- 
peared that  the  defendants  desired  their  special 
agent  to  get  the  bill  discounted  without  restrict- 
ing his  power  to  indorse.  The  plaintiff  had  a 
verdict,  which  the  court  refused  to  set  aside, 
on  the  ground  that,  as  the  defendants  had  au- 
thorized the  agent  to  get  the  bill  discounted 
without  restraining  his  authority  as  to  the  mode 
of  doing  it,  they  were  bound  by  his  acts. 

The  authority  of  a  broker  to  bind  his  prin- 
cipal is  not,  in  all  cases,  confined  to  the  power 
which  the  principal  intended  to  confer  on  him. 
The  interests  of  the  mercantile  world  require 
that  he  should  bind  his  principal  within  the 
limits  of  the  authority  with  which  he  has  been 
apparently  clothed  in  respect  to  the  subject 
matter  of  the  sale.  (Long,  Sales,  233;  15  East, 
88.) 

In  the  case  of  The  Monte  Allegre,  9  Wh.,  644, 
Thompson,  ./.,  says  :  "A  merchant  who  em- 
ploys a  broker  to  sell  his  g*oods,  knows,  or  is 
presumed  to  know,  the  state  and  condition  of 
the  article  he  offers  for  sale.  And  if  the  nature 
or  situation  of  the  property  is  such  that  it  can- 
not be  conveniently  examined  in  bulk,  he  has 
a  right,  and  it  is  for  the  convenience  of  trade, 
that  he  should  be  permitted  to  select  a  portion, 
and  exhibit  it  as  a  specimen,  or  sample  of  the 
whole  ;  and  that  he  should  be  held  responsible 
for  the  truth  of  such  representation.  The 
broker  is  his  special  agent,  for  this  purpose,  and 
goes  into  the  market  clothed  with  authority  to 
bind  his  principal.  In  such  cases,  if  the  article 
does  not  correspond  with  the  sample,  the  in- 
jured purchaser  knows  where  to  look  for  re- 
dress; and  the  owner  is  justly  chargeable  with 
the  loss,  as  he  was  hound  to  know  the  condi- 
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tion  of  his  own  property,  and  to  send  out  a  fair 
sample,  if  he  undertook  to  sell  in  that  way." 
This  doctrine  is  supported  by  abundant  au- 
thority, and  decides  that  the  broker  had  power 
359*]  to  sell  *by  sample  ;  and  that  a  sale  by 
sample  is  a  warranty  that  the  bulk  shall  corres- 
pond with  the  sample. 

In  this  case  it  is  not  denied  that  the  defend- 
ant employed  the  broker  to  sell  the  cotton  in 
question.  His  employment  was  a  general  one. 
There  was  no  restriction  as  to  the  mode  of  sale, 
whether  by  sample  or  otherwise.  He  had  au- 
thority to  sell  as  cotton  was  sold  in  the  due 
course  of  business.  It  appears  that  the  most 
usual  sales  of  cotton  were  by  inspecting  the 
bulk,  but  that  it  was  unusual  to  sell  by  sample. 
The  broker,  no  doubt,  however,  had  authority 
to  sell  by  sample,  if  he  thought  proper ;  and, 
as  a  sale  by  sample  is  of  il&elf  a  warranty  that 
the  bulk  corresponds  with  the  sample,  he  was 
authorized,  by  virtue  of  his  employment,  un- 
restricted in  the  mode  to  be  adopted  by  him, 
to  bind  his  principal  by  such  a  sale. 

Whether  the  principal  and  broker  reside  near 
each  other,  or  far  distant,  seems  to  me  not  ma- 
terial ;  as,  in  this  case,  there  was  no  reference 
to  the  principal,  except  as  to  the  mode  of  pay- 
ment. 

The  cases  of  Nixon  v.  Hyserott,  5  Johns. ,  58, 
and  Gibson  v.  Colt,  7  Id.,  393,  contain  nothing 
opposed  to  the  principles  I  have  advanced. 
Here  there  were  no  written  instructions  com- 
municated to  the  party,  nor  any  fraud. 

A  new  trial  must  be  granted. 

New  trial  granted. 

Sales  by  sample — By  warranty.  Cited  in — 9  Wend., 
26 ;  12  Wend.,  418 ;  17  Wend.,  271 ;  18  Wend.,  440 ;  5 
N.  Y.,  87,  99 ;  37  Am.  Dec-,  134. 

Ageiits  power  to  bind  principal.  Cited  in — 13  Wend., 
520 ;  23  Wend.,  268 :  3  Hill.,  270 ;  Hoffm.,  364 ;  28  N. 
Y.,  269 ;  72  N.  Y.,  114 ;  23  Am.  Dec.,  89  (3  Rawle,  23); 
37  Am.  Rep.,  829  (51  Wis.,  331). 

Broker  having  power  to  sett  may  sell  with  warranty 
or  by  sample.  Cited  in— 5  Wend.,  35 ;  6  Land.,  232 :  9 
Hun,  266 ;  35  Barb.,  441 ;  4  Daly,  285 ;  41  N.  Y.  L.,  325; 
32  Am.  R.,  213  (12  Vroom..  322). 


36O*]      *EVERY  «.  MERWIN. 

Evidence  in  Action  of  Covenant — Covenant  Ad- 
mitted, though  Mutilated  as  to  Signatures — 
Possession  of  Notes  by  Maker,  Prima  Facie 
Evidence  of  Payment — Pleading — Variance. 

Sealed  articles,  declared  on  with  profert,  allowed 
in  evidence,  though  the  defendant's  name  and  seal 
were  torn  off ;  it  appearing  probable  that  this  was 
done  before  the  plaintiff  had  declared ;  and  the  mu- 
tilation not  being  with  the  plaintiff's  consent. 

The  copy  of  the  declaration  served  was,  in  con- 
sideration that  the  plaintiff,  by  articles  of  agree- 
ment, granted  to  the  defendant,  the  immediate, 
&c.,  possession  of  certain  premises,  together. with 
one  half  of  the  yearly  rent,  then  become  due.  The 
articles  recited,  that  the  plaintiff  conveyed,  relin- 
quished and  gave  up  the  premises ;  and  then  pro- 
ceeded, "  all  of  which  premises  the  said  defendant 
is  to  have  the  immediate,  &c.,  possession  of,  together 
with  the  yearly  rent ;  or,  that  is  to  say,  the  half  of 
the  rent  to  become  due,  &c."  The  draft  of  the  dec- 
laration and  the  oyer  were  right,  as  to  the  time  of 
the  rent  becoming  due ;  and  the  variance  in  the 
copy  was  a  clerical  mistake.  The  cause  being  re- 
ferred, and  the  articles,  though  objected  to,  being 
received  in  evidence ;  held,  that  there  was  no  var- 
iance in  describing  the  possession  as  granted ;  and 
that  as  to  the  allegation  of  the  time  when  the  rent 
became  due,  it  not  appearing  that  any  injustice  had 
been  in  fact  done  by  the  referees,  the  plaintiff 
might  amend,  even  after  a  motion  by  the  defendant 
to  set  aside  the  report  of  the  referees  on  the  ground 

936 


of  this  variance,  on  payment  of  costs ;  and  that  the- 
report  should  then  be  confirmed. 

Whether  such  an  amendment  may  be  granted  by 
a  judge  on  the  trial,  qucere. 

The  amendment,  was  granted  by  the  court,  on  pay- 
ing the  same  costs  as  if  it  had  been  made  on  motion, 
previous  to  the  cause  being  heard  before  the  refer- 
ees. 

Declaration  on  a  covenant,  in  articles  of  agree- 
ment, that  the  defendant,  after  the  plaintiff  had  de- 
ducted what  he  owed  the  defendant,  and  what  the- 
plaintiff  owed  one  S..  if  S.  would  transfer  the  debt, 
would  pay  the  remainder  of  a  sum  of  $1,500,  in  three- 
equal  annual  payments  from  the  date  of  the  arti- 
cles. The  covenant  was  to  pay  the  remainder  of 
the  $1,500  after  the  deductions— to  be  paid  in  three 
equal  annual  payments,  without  saying  from  the 
date.  Held,  no  variance;  the  covenant  meaning- 
that  the  time  should  run  from  the  date ;  and  being, 
therefore,  set  forth  according  to  its  legal  effect. 

The  defendant  covenanted  to  pay  the  plaintiff 
the  remainder  of  $1,500,  after  deducting  what  the 
plaintiff  owed  him,  &c.  In  an  action  on  the  cove- 
nant, the  defendant  claimed  that  plaintiff  owed  him,. 
$106,  money  advanced.  The  plaintiff  was  allowed 
to  give  in  evidence  against  the  defendant,  a  receipt 
byliim  of  a  note  of  $325  from  the  plaintiff,  for  col- 
lection on  which  the  $106  were  indorsed ;  and  it  ap- 
pearing that  the  defendant  had  collected  the  whole 
$325;  held,  that  the  plaintiff  should  be  allowed  the 
balance  in  the  adjustment  of  accounts,  not  as  a 
technical  set-off  against  the  defendant's  claim,  but 
as  coming  within  the  provisions  of  the  covenant. 

The  fact  that  a  promissory  note  was  seen  in  the 
hands  of  the  maker,  is  prima  facie  sufficient,  to- 
charge  one  who  has  receipted  it  for  collection,  with 
the  amount. 

Clerical  mistakes  in  the  pleadings,  may  be  amend- 
ed, even  after  trial,  where  the  party  objecting  to 
the  mistake  will  not  be  injured. 

And  the  court  have  strongly  inclined,  that  a  sin- 
gle judge  may  allow  the  amendment  at  the  trial. 

The  rules  of  evidence  are  the  same  before  referees, 
as  before  a  jury.  Per  Woodworth  and  Sutherland, 
JJ.,  interrupting  Mr.  Hobbie,  arguendo. 

Citations— 3  Taunt.,  81;  18  Johns.,  510;  1  Cow.,  670.. 

ON  motion  to  set  aside  the  report  of  referees. 
The  copy  of  the  declaration  served  on  the 
defendant's  attorneys  was  in  covenant  on  ar- 
ticles of  agreement  executed  by  the  parties, 
dated  Mar.  18,  1818  (with  profert),  by  which, 
in  consideration  that  the  plaintiff  (inter  alia) 
had  thereby  granted  to  the  defendant  the  im- 
mediate, quiet  and  peaceable  possession  of  cer- 
tain premises  therein  mentioned,  together  with 
the  yearly  rent ;  that  is  to  say,  one  half  of  the- 
rent  then  become  due,  for  the  privileges  of  a 
fulling-mill  $nd  pond,  &c.,  the  defendant  did 
covenant,  &c.,  with  *the  plaintiff,  to  [*361 
pay  him  the  sum  of  $1,500  in  the  following 
manner  ;  that  is  to  say  (after  deducting  what 
the  plaintiff  then  owed  the  defendant,  and  a 
certain  debt  which  the  plaintiff  then  owed  to- 
Sainuel  Scouten,  in  case  Scouten  should  trans- 
fer the  same  to  the  defendant),  the  defendant 
to  pay  the  remainder  of  the  said  sum  of  $1,500- 
in  three  equal  annual  payments  from  the  date 
of  the  said  articles  of  agreement.  Yet  the  de- 
fendant had  not  paid,  &c. 

By  the  oyer  of  the  articles  served  with  the 
declaration,  it  appeared  that  the  plaintiff  con- 
veyed, relinquished  and  gave  up  the  premises 
mentioned  in  the  declaration  ;  and  the  articles 
then  proceeded  :  "all  of  which  premises  the 
said  Merwin  (the  defendant)  is  to  have  the  im- 
mediate, quiet  and  peaceable  possession  of,  to- 
gether with  the  yearly  rent  ;  or,  that  is  to  say, 
the  half  of  the  rent  to  become  due,  &c.,  which- 
said  rent  is  due  for  the  privilege  of  a  fulling- 
mill  and  pond,"  &c. ;  and  then  proceeded:  "the 
said  Merwin  (the  defendant)  to  pay  the  before 
mentioned  $1,500,  in  manner  following,  to- 
wit :  in  the  first  place,  &c.  (deductions  as  in, 
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the  declaration),  and  then  the  remainder  to  be 
paid  in  three  equal  annual  payments." 

The  cause  was  referred  on  the  motion  of  the 
defendant. 

The  articles  given  in  evidence  before  the  ref- 
erees, agreed  with  the  oyer,  except  that  in  de- 
scribing one  parcel  of  the  premises  conveyed, 
&c.,  the  oyer  was,  "bounded  on  the  north- 
east ;"  and  the  articles,  "on  the  east." 

The  variance,  as  to  the  consideration  in  re- 
spect to  the  rent,  between  the  copy  of  the  dec- 
laration served,  and  the  articles ;  and  the  va- 
riance between  the  oyer  and  the  articles  as  to 
the  boundary,  arose  from  a  mistake  of  the  clerk 
of  the  plaintiff's  attorneys  in  copying  ;  the 
draft  of  the  declaration  and  a  Nisi  PHus  rec- 
ord made  out  before  the  cause  was  referred, 
and  the  copy  of  the  articles  first  made  by  the 
plaintiff's  attorneys  being  correct. 

On  objection  taken  for  the  variance,  by  the 
defendant,  before  the  referees,  these  facts  were 
offered  by  the  plaintiff  in  proof  ;  but  they  re- 
fused to  hear  them,  because  they  deemed  the 
variance  immaterial. 

362*]  *The  defendant  also  objected  to  the 
variance  between  the  defendant's  covenant  as 
set  forth,  and  as  contained  in  the  articles,  in 
respect  to  the  time  when  the  installments  were 
to  become  due. 

The  articles  being  produced  before  the  ref- 
erees as  evidence,  it  appeared  that  the  name 
and  seal  of  the  defendant,  and  names  of  the 
witnesses,  were  wanting.  But  the  plaintiff 
proved  that  when  the  suit  was  brought,  the 
name  and  seal  of  the  defendant,  and  the  names 
of  the  witnesses,  were  to  the  instrument.  Evi- 
dence was  also  offered  as  to  the  manner  in 
which  it  was  mutilated  ;  which,  with  the  proof 
of  its  execution,  is  sufficiently  stated  in  the 
opinion  of  the  court,  together  with  such  further 
facts  as  are  material. 

The  referees,  reported  a  balance  of  $557.05, 
for  the  plaintiff. 

Mr.  8.  SJwrwood,  for  the  defendant.  The 
execution  of  the  contract  was  not  sufficiently 
proved ;  but,  if  otherwise,  the  several  vari- 
ances are  fatal.  1  Chit.  P.  L..  304,  305;  Pitt 
v.  Green,  9  East,  188 ;  Bowditch  v.  Mawley,  1 
Campb.,  195  ;  Hoar  v.  Hill,  4  Maule  &  S.,  470 ; 
Saxton  v.  Johnson,  10  Johns.,  418  ;  Bristow  v. 
Wright,  Doug.,  664.  In  these  cases  the  vari- 
ances were  more  slight  than  those  now  ob- 
jected ;  yet  the  plaintiffs  were  defeated  by 
them. 

The  amount  of  .the  receipt  claimed  by  the 
defendant  was  improperly  allowed. 

Mr.  8.  R.  Hobbie,  contra.  The  objections 
for  variance  are  merely  technical,  and  should 
not  be  listened  to  if  inconsistent  with  the 
merits.  Some  of  the  cases  have  gone  upon 
very  nice  grounds,  especially  that  of  Bristow 
v.  Wright,  the  authority  of  which  was  long 
doubted.  It  was,  however,  finally  confirmed 
in  Peppin  v.  Solomons,  5  T.  R.,  496,  and  let  it 
be  taken  for  law.  It  has  no  application  to 
this  case.  There  the  variance  was  as  to  the 
time  of  paying  the  rent,  but  the  lease  was  a 
necessary  part  of  the  declaration.  Here  it  was 
not  so.  The  variance  as  to  the  time  when  the 
rent  was  payable  is  in  the  recital  of  the  con- 
sideration for  the  defendant's  covenant.  This 
recital  is  but  matter  of  inducement.  Indeed, 
363*]  stating  any  consideration  *was  not 
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necessary.  The  defendant's  covenant  was  in- 
dependent. It  does  not  profess  to  be  upon 
any  consideration.  A  covenant  under  seal  im- 
ports a  consideration  in  itself ;  and  the  dec- 
laration would  have  been  good  if  it  had  merely 
set  forth  the  covenant,  without  allusion  to  any 
consideration  whatever.  The  books  all  agree 
that  where  the  words  of  any  pleading  are  such 
mere  surplusage  that  they  may  be  expunged 
without  vitiating  ;  where  they  are  not  matter 
of  description,  and  where  they  need  not  be 
proved,  a  variance  will  not  injure.  Here,  all 
that  is  said  about  the  consideration  may  be 
stricken  out  without  destroying  the  plaintiff's 
right  of  action.  If  so,  Clearly  the  variance  is 
immaterial.  1  Chit.  PL,  307;  Peppin  v.  Solo-' 
mons,  5  T.  R.,  496;  Hamborough  v.  Wilkie, 
cited  by  Gaselee,  arg.,  4  Maule  &  S.,  471; 
Welch  v.  Fisher,  8  Taunt.,  338 ;  S.  C.,  2  Moore, 
378;  Jansen  v.  Ostrander,  1  Cow.,  671.  The 
case  of  Wroe  v.  Washington,  1  Wash.,  357,  is 
this  very  case  ;  and  the  variance  was  held  im- 
material. 

These  observations  and  authorities  apply  to 
all  the  variances  concerning  the  consideration. 
The  legal  effect  of  the  words  "is  to  have,"  in 
the  agreement,  is  comprehended  in  the  word 
"  grant."  In  this  respect  there  is  no  variance. 

Again  ;  it  appears  by  the  affidavits  that  the 
mistake  in  reciting  the  consideration  as  to  the 
time  of  the  rent  being  payable,  as  well  as  that 
in  the  oyer,  were  merely  clerical.  Proof  of 
this  was  offered  to  the  referees ;  and  the  whole 
may  be  now  amended.  Jansen  v.  Ostrander, 
1  Cow.,  670.  A  trifling  mistake  in  the  oyer 
will  not  injure.  Henry  v.  Brown,  19  Johns., 
49.  The  party  could  not  be  surprised.  The 
courts  incline  strongly  to  overlook  slight  ver- 
bal variances,  when  they  see  no  evil  can  arise 
from  them.  Cockett  v.  Gray,  3  Ball  &  B.,  177  ; 
Arnold  v.  Revoult,  1  Ball  &  B.,  443  ;  Gladstone 
v.  Neale,  13  East,  410 ;  Munf.,  Index,  565,  and 
the  cases  there  cited. 

The  authorities  cited  also  apply  to  the  vari- 
ance between  the  declaration  ana  agreement, 
as  to  the  time  when  the  installments  became 
due.  But  there  is,  in  this  respect,  no  substan- 
tial variance.  The  agreement  is  set  forth  ac- 
cording *to  its  legal  effect.  The  ques-  [*36<t 
tion  is,  what  construction  should  be  put  upon 
it.  Good  sense  would  say  the  time  should  run 
from  its  date,  and  so  the  referees  decided. 
Was  it  to  be  supposed  that  the  payment  might 
be  postponed  at  the  will  of  the  plaintiff  ? 
That  he  might  take  his  own  time  to  make  the 
deduction,  and  then  compute  the  time  from 
this  act  ?  If  the  language  be  ambiguous,  the 
construction  is  to  be  taken  most  strongly 
against  the  covenantor.  It  is  enough,  how- 
ever, to  say  that  the  agreement  was  set  forth 
on  oyer,  which  is  to  be  deemed  a  part  of  the 
declaration.  If  there  was  a  variance,  the  de- 
fendant should  have  demurred.  It  is  cured 
by  the  report,  which  is  equivalent  to  a  verdict. 
(1  Chit.  PL,  328.) 

There  is  another  answer  to  all  these  objec- 
tions for  variance.  The  cause  was  referred  on 
the  motion  of  the  defendant.  I  would  submit 
whether  objections  of  this  nature  can  be  raised 
by  a  party  before  referees  appointed  on  his 
own  motion. 

[WOODWORTH,  J.  The  referees  must  be 
governed  by  legal  rules  in  the  admission  of 
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evidence.  They  come  in  the  place  of.  a  jury  ; 
and  we  must  be  satisfied  that  improper  testi- 
mony has  not  been  heard  by  them,  the  same 
as  of  a  jury  at  the  circuit.  In  this  remark 
Sutherland,  J.,  concurred.] 

I  submit,  then,  whether  in  any  case  a  party 
may  take  a  subsequent  step,  by  pleading  over, 
after  a  formal  variance,  going  to  trial,  and 
then,  for  the  first  time,  raising  the  objection. 
He  should  have  raised  it  by  demurrer  in  the 
first  instance.  The  whole  case  was  before 
him  on  the  declaration  and  oyer.  It  was  a 
proper  case  for  a  demurrer,  if  the  variances 
were  material ;  and  that  was  the  only  way  in 
which  he  could  take  the  objection.  James  v. 
Walruth,  8  Johns.,  410;  Douglass  v.  Beam,  2 
Binn. ,  76.  I  may  say  this  especially  of  a  ref- 
erence. The  law  does  not  consider  referees,  a 
proper  tribunal  for  the  decision  of  legal  ques- 
tions. If  it  be  seen  by  the  court  that  such 
questions  will  arise  before  them,  the  uniform 
course  is  to  deny  a  reference. 

365*]  *  Curia,  per  WOODWORTH,  J.  The 
first  objection  is  that  the  covenant  declared  on 
was  not  sufficiently  proved.  When  produced, 
it  appeared  that  the  names  of  the  defendant 
and  the  subscribing  witnesses  had  been  broken 
off.  The  plaintiff  proved  that  it  was  entire 
when  the  suit  was  commenced.  It  had  been 
delivered  to  his  attorneys,  who  made  a  copy, 
and  returned  the  original  to  the  person  with 
whom  it  had  been  deposited  for  safe  keeping. 
The  depositary  afterwards  delivered  it  to  the 
defendant,  where  it  remained  a  Icpg  time. 
After  it  was  returned,  he  discovered  that  the 
names  of  the  defendant  and  witnesses  were 
missing.  The  execution  was  fully  proved. 
For  aught  that  appears  the  mutilation  may 
have  taken  place  after  issue  joined.  From 
the  facts  stated  the  presumption  is  that  it  was 
after  the  plaintiff  had  declared.  The  objec- 
tion was  properly  overruled. 

It  was  then  contended  that  there  was  a  vari- 
ance between  the  contract  produced  and  the 
declaration.  The  latter  sets  out,  in  considera- 
tion that  the  plaintiff  had,  by  the  agreement, 
granted  to  the  defendant,  the  immediate,  quiet 
and  peaceable  possession  of  the  premises,  to- 
gether with  the  yearly  rent ;  that  is  to  say,  the 
one  half  of  the  rent  then  become  due,  for  the 
privileges  of  a  fulling-mill  and  pond,  &c.  The 
covenant  is  in  these  words:  "All  of  which 
premises  the  defendant  is  to  have  the  immedi- 
ate possession  of,  together  with  the  yearly 
rent ;  or,  that  is  to  say,  the  half  of  the  rent  to 
become  due,  on  the  premises  bargained  to  be 
conveyed  to  Colwell  and  Scott,  which  said 
rent  is  due  for  the  privilege  of  a  fulling-mill 
and  pond."  The  word  "  granted,"  in  the  dec- 
laration, is  intended  to  describe  the  considera- 
tion for  the  defendant's  covenant.  It  will  be 
seen,  by  looking  at  a  previous  part  of  the  cov- 
enant, that  it  contains  the  following  clause : 
"  The  said  Richard  (the  plaintiff)  doth  convey, 
relinquish,  and  give  up,"  &c.  This  applies  to 
all  the  premises  contracted  for  by  the  defend- 
ant. Subsequently  follows  the  clause  that  the 
defendant  is  to  have  the  immediate  possession, 
<fcc.  I  think  the. word  "granted,"  as  used  in 
the  declaration,  is  to  be  understood  in  a  popu- 
366*]  lar  *sense,  and  not  according  to  the 
strict  technical  meaning  of  the  term  when 
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used  in  a  deed.  It  is  an  allegation  that  the 
plaintiff  had  parted  with  his  right.  But  even 
on  a  strict  construction,  the  declaration  is  war- 
ranted by  the  covenant.  If  the  plaintiff  ac- 
tually conveyed  the  premises,  as  the  covenant 
states,  and  further  added  that  the  defendant 
was  to  have  immediate  possession,  he  has  done 
enough  to  allow  the  pleader,  when  describing 
the  transaction,  to  say,  "the  plaintiff  granted 
the  immediate  possession." 

With  respect  to  the  clause  relating  to  the 
rent,  there  is  a  variance.  By  the  declartion,  it 
would  seem  that  the  defendant  was  entitled  to 
one  half  the  rent  that  had  become  due  when 
the  covenant  was  executed.  The  instrument 
itself  says,  "rent  to  become  due,"  having  ref- 
erence to  subsequently  accruing  rent  only.  The 
oyer  served  on  the  defendant's  attorney,  is  cor- 
rect in  this  particular.  The  plaintiff's  attorney 
testifies  that  the  variance  was  a  clerical  mis- 
take in  copying;  that  the  draft  of  the  declara- 
tion and  the  Nisi  Prius  record  (this  cause  hav- 
ing been  noticed  for  trial  at  the  circuit  before 
it  was  referred)  describe  the  rent  as  in  the  cov- 
enant. My  construction  of  the  instrument  is, 
that  the  defendant  was  to  have  one  half  of  the 
rent  that  should  thereafter  accrue  on  the  prem- 
ises which  had  been  bargained  to  be  conveyed 
to  Colwell  and  Scott.  What  was  the  yearly 
rent,  or  at  what  time  it  commenced,  does  not 
appear.  The  defendant  states  the  difference  in 
amount,  between  a  calculation  on  the  basis  of 
the  rent  as  then  due  and  the  rent  to  become 
due;  but  it  is  not  stated  how  much  was  allowed 
on  this  account.  We  cannot,  therefore,  deter- 
mine whether  injustice  has  been  done  by  the 
referees.  The  objection,  then,  is  merely  tech- 
nical. The  defendant  has  not  been  surprised. 
The  oyer  was  a  true  copy  of  the  covenant, 
which  was  given  in  evidence.  On  that,  the 
plaintiff  relied  as  the  ground  for  a  recovery.  It 
is  now  the  well  settled  practice,, that  the  court 
will  not  allow  a  formal  objection  to  defeat  an 
action,  but  will  suffer  the  party  to  amend  in 
any  stage  of  the  cause.  The  inclination  of  the 
court  has  been  to  allow  the  judge  at  the  trial  to 
*amend  the  pleading  objected  to,  when  [*367 
it  was  evident  that  no  injury  would  be  sus- 
tained by  the  party  making  the  objection, 
other  than  the  depriving  him  of  the  mere  for- 
mal advantage.  Such  a  course  is  approved  by 
Bayley,  J.,  in  Halhead  v.  Abrahams,  3  Taunt., 
81.  We  have  not  found  it  necessary  that  a  sin- 
gle judge  should  exercise  this  power.  We  will 
apply  the  remedy  even  after  trial,  by  allowing 
amendments  in  furtherance  of  justice,  as  to 
mistakes  arising  from  clerical  errors;  provided, 
however,  that  no  injury  is  thereby  sustained 
by  the  party  opposing  the  amendment.  This 
doctrine  is  settled  by  the  cases  of  Lion  v.  Bur- 
tis,  18  Johns.,  510  ;  and  Jansen  v.  Ostrander, 
1  Cow.,  670;  and  in  other  cases  not  reported. 
In  this  case,  the  principle  should  be  applied, 
as  the  defendant  has  not  been  deprived  of  any 
defense  on  the  merits. 

The  variance  between  the  oyer  and  cove- 
nant, by  inserting  "  northeast,"  in  the  former, 
instead  of  "east"  as  in  the  original,  is  not 
available  ;  nor  was  it  urged  on  the  argument. 

The  next  variance  alleged  is,  that  by  the 
covenant,  the  defendant  was  to  pay  the  $1,500 
in  manner  following  :  in  the  first  place  to  de- 
duct what  the  plaintiff  owed  to  the  defendant, 
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and  the  debt  the  plaintiff  owed  S.  Scouten,  pro- 
vided he  should  transfer  it ;  and  then  the  re- 
mainder, in  three  equal  annual  payments. 
Upon  a  close  examination  of  the  declaration, 
I  do  not  find  the  objection  well  founded  in 
point  of  fact.  I  think  it  describes  the  manner 
of  payment  substantially  and,  indeed,  almost 
literally,  as  in  the  covenant.  If  it  were  other- 
wise, the  only  effect  would  be  to  impose  on  the 
plaintiff  the  costs  of  the  amendment. 

There  is  another  objection  for  variance,  set 
out  in  the  affidavit  of  Mr.  Parker,  one  of  the 
attorneys  for  the  defendant ;  but  as  it  was  not 
made  a  point  on  the  argument,  I  presume  it  is 
not  relied  on. 

The  last  objection  is  on  the  merits.  In  the 
defendant's  accounts,  offered  by  way  of  set-off, 
there  is  a  charge  of  $106,  advanced  Aug.  19, 
1818.  In  explanation  of  this  charge,  the  plaint- 
368*]  iff  produced  and  proved  *a  receipt, 
given  by  the  defendant  to  the  plaintiff,  for  a 
note  or  obligation  against  Abraham  R.  Knapp, 
for  $325,  to  collect  and  account  for.  Upon  the 
receipt  was  indorsed  the  sum  of  $106  received 
by  the  plaintiff.  It  appeared  that  this  was  the 
money  charged  in  the  account.  For  the  pur- 
pose of  showing  that  the  charge  was  paid,  and 
reducing  the  balance  claimed  by  the  defendant 
as  a  set-off,  the  plaintiff  proved  that  Knapp  had 
given  six  notes  to  six  heirs,  of  whom  the  plaint- 
iff was  one.  The  witness  testified  that  he  had 
seen  all  the  notes  in  the  possession  of  Knapp, 
the  maker,  and  understood  the  concern  was 
settled.  This  was  certainly,  prima  facie,  evi- 
dence that  the  defendant  had  collected,  or 
parted  with  the  note.  Nothing  appears  to  have 
been  offered  by  the  defendant  to  resist  this  in- 
ference. In  adjusting  the  account  the  referees 
properly  allowed  the  amount  of  the  receipt  as 
a  credit  to  the  plaintiff. 

"  My  conclusion  is,  that,  as  to  the  objection 
well  taken  for  variance,  the  plaintiff  be  per- 
mitted to  amend,  on  payment  of  the  same  costs 
as  if  the  amendment  had  been  made  previous 
to  the  hearing  of  the  cause  before  the  referees  ; 
and  that  the  motion  to  set  aside  the  report  of 
the  referees,  be  denied. 

Rule  accordingly. 

Cited  in-4  Duer,  230 :  22  Am.  Dec.,  506  (1  Green,  23). 


3G9*|          *GOULD  v.  JAMES. 

Trespass  for  Taking  Oysters — Exclusive  Right 
of  Fishery,  in  Arm  of  the  Sea — Prescription 
Must  be  Clearly  Proved — Witnesses — Com- 
moner, Incompetent  as  to  Right  of  Fellow  Com- 
moner— Those  hating  Interest  in  the  Question 
but  not  in  the  Suit,  Competent — Award  as 
Evidence. 

The  inhabitants  of  Lloyd's  Neck  claimed  by  pre- 
scription, an  exclusive  right  of  fishing1  for  oysters, 
opposite  their  respective  farms,  in  an  arm  of  the 
sea.  In  an  action  of  trespass,  by  one  of  them,  for  a 
violation  of  this  claim,  another,  interested  as  a  re- 
mainder-man in  a  farm  adjoining  the  locus  in  quo  at 
Lloyd's  Neck,  was  offered  as  a  witness  for  the  plaint- 
iff :  held,  that  he  was  admissible. 

The  inhabitants  of  H.  claimed  that  the  locus  in  quo 
was  a  free  fishery  for  them.  The  defendant,  how- 
ever, an  inhabitant  of  H.,  justified  by  plea,  on  the 
ground  that  it  was  a  free  fishery  for  all  the  citizens 
of  this  State.  Held,  that  other  inhabitants  of  H. 
were  competent  witnesses;  and  that  too,  though 
they  had  fished  at  Lloyd's  Neck ;  and  were  liable  to 
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an  action,  if  the  plaintiff  should  succeed  in  estab- 
lishing1 his  right. 

These  witnesses  had  an  interest  in  the  question 
merely ;  not  in  the  event  of  the  cause. 

A  commoner  cannot  be  a  witness  to  support  the 
right  of  his  fellow  commoner ;  but  one  may  be  a 
witness  to  support  a  right  by  prescription,  in  re- 
spect to  another's  estate,  though  the  witness  claim 
to  prescribe  in  respect  to  his  own  estate,  upon  the 
same  facts  he  is  called  to  establish. 

One  may  prescribe  for  an  exclusive  right  of  fish- 
ery in  an  arm  of  the  sea,  where  the  tide  ebbs  and 
flows.  But  such  prescription  must  be  clearly 
proved.  Every  presumption  is  against  it. 

A  citizen  of  this  State,  is  a  competent  witness  to 
establish  a  public  right  of  fishery,  in  all  the  citizens 
of  the  State. 

An  award  of  arbitrators  was  made  between  the 
owner  of  lands  called  L.,  adjoining  to  and  bounded 
on  an  arm  of  the  sea,  where  the  tide  ebbs  and  flows, 
on  one  part ;  and  the  trustees  of  the  town  of  H.  in 
this  State,  lying  on  the  opposite  side  of  the  arm.  of 
the  other  part ;  which  award  established  certain 
boundaries  between  the  parties,  and  decided  that 
certain  fishing  ground  lay  within  the  boundaries  of 
L.  In  trespass  by  the  lessee  of  a  part  of  the  fishing 
ground,  who  claimed  a  right  of  several  fishery 
therein  by  prescription,  against  an  inhabitant  of  H., 
for  taking  fish  on  the  demised  premises ;  the  latter 
justifying  on  the  ground  that  the  fishery  was  free  to 
any  citizen  of  this  State:  the  plaintiff  offered  the 
award  in  evidence.  Held,  that  it  should  not  be  re- 
ceived :  that  it  determined  nothing  as  to  the  rights 
claimed  by  the  respective  parties,  and  was,  there- 
fore, immaterial. 

An  inhabitant  of  a  particular  place,  cannot  be  a 
witness,  to  prove  a  prescriptive  right,  common  to 
all  the  inhabitants  of  that  place. 

A  several  fishery,  in  an  arm  of  the  sea,  where  the 
tide  ebbs  and  flows,  may  be  derived  from  a  grant  or 
prescription. 

In  trespass  quare  clausum  fregit,  against  one,  other 
trespassers  on  the  locus  in  quo,  or  in  other  places, 
the  title  to  which  depends  on  the  same  question  as 
that  to  the  locus  in  quo,  may  be  witnesses  for  the  de- 
fendant; for  the  verdict  will  not  be  evidence  for,  or 
against  them. 

Citations-1  Phil.  Ev.,  47,  247 ;  1  T.  R..  302,  303 ;  1 
Ld.  Raym.,  731 ;  Doug.,  374 ;  1  East,  357 ;  2  Johns., 
175 ;  14  Johns.,  80.  81 ;  4  Burr.,  2164 ;  3  Cai.,  318 ;  10 
Johns.,  236 ;  17  Johns.,  210 :  20  Johns.,  98 ;  1  Com.  N. 
S.,  384 ;  2  Com.  N.  S.,  483. 

ON  ERROR  from  Queens  Co.  C.  P.  The  ac- 
tion in  the  court  below  was  trespass,  by 
Gould  against  James,  for  entering  the  close  of 
the  former  at  Lloyd's  Neck,  in  the  Town  of 
Oyster  Bay,  Queens  Co.,  and  catching,  taking 
and  carrying  away  oysters.  Plea,  that  the  locus 
in  quo  was,  at  the  time  when,  &c.,  a  navigable 
river,  or  arm  of  the  sea  ;  and  a  free  fishery  for 
any  of  the  citizens  of  this  State.  The  replica- 
tion took  issue  on  this  fact. 

At  the  trial,  Nov.  30,  1822,  the  plaintiff 
claimed  the  locus  in  qiw,  as  belonging  in  fee 
simple  to  inhabitants  of  Lloyd's  Neck,  and 
proved  that  the  plaintiff  held  exclusive  posses- 
sion of  a  farm  under  a  lease  from  a  tenant  by 
*the  curtesy,  in  which  the  plaintiff  [*37O 
covenanted  to  protect  the  shell-fish  on  the 
premises.  That  the  farm  was  on  Lloyd's  Neck, 
and  adjoining  Lloyd's  Harbor.  That  the 
fences  on  both  sides,  extended  from  the  upland 
to  the  mud,  at  or  near  low  water  mark.  That 
the  flats  between  high  and  low  water  mark 
abound  with  oysters  ;  of  which  the  defendant, 
though  forbidden  by  Mr.  Lloyd,  carried  away 
several  bushels.  That  the  defendant  said  he 
would  admit  the  right  to  the  oysters  to  be  in 
the  proprietors  of  the  upland,  if  they  would 
permit  him  to  take  them  away.  It  was  also 
proved,  that  the  right  to  the  oysters  had  been 
claimed  by  the  proprietors  of  the  upland  at 
Lloyd's  Neck,  as  belonging  exclusively  to 
them,  in  front  of  their  respective  farms.  That 
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people  generally  asked  for  them ;  and  those 
who  did  not,  were  commonly  prosecuted.  This 
exclusive  right  had  been  exercised,  as  one  wit- 
ness for  the  plaintiff  said,  13  years  to  his 
knowledge  ;  and  another  said  38  years. 

John  L.  Cogswell,  who  was  entitled  to  a 
right  in  remainder  in  a  farm  at  Lloyd's  Neck, 
adjoining  the  one  possessed  by  the  plaintiff, 
was  called  by  the  plaintiff  as  a  witness.  The 
defendant  objected  to  his  admission  on  the 
ground  of  interest.  He  was  rejected  by  the 
court  below  as  incompetent ;  and  the  plaintiff 
excepted. 

The  defendant  offered  four  witnesses,  citi- 
zens of  this  State,  and  inhabitants  of  the  Town 
of  Huntington  ;  which  lies  on  the  west  side  of 
the  neck  opposite  Lloyd's  Harbor.  This  harbor 
was  proved  to  be  70  or  80  rods  wide  ;  and  it 
appeared  that  the  shores  on  the  west  neck  side, 
were  within  the  town  of  Huntington  ;  and  free 
for  all  the  inhabitants  of  that  town.  These 
witnesses  had  themselves  taken  oysters  at 
Lloyd's  Neck.  They  were  objected  to,  by  the 
plaintiff,  as  interested  ;  but  were  received  by 
the  court  below ;  and  the  plaintiff  excepted. 
They  testified  as  to  the  situation  of  the  harbor, 
fences,  &c.,  and  to  interruptions  of  the  right 
claimed  by  the  proprietors  on  Lloyd's  Neck 
side. 

The  plaintiff  then  offered  in  evidence  an 
award  of  arbitrators,  made  May  30,  1784,  upon 
371*]  a  submission  between  *Henry  Lloyd, 
then  proprietor  of  Lloyd's  Neck,  and  the 
trustees  of  the  Town  of  Huntington,  by  which 
certain  boundaries  were  established,  including 
the  locus  in  quo  in  Lloyd's  Neck.  This  was  ob- 
jected to,  and  being  rejected  by  the  court  be- 
low, the  plaintiff  excepted. 

Mr.  W.  T.  M'Coun,  for  the  plaintiff  in  error. 
Cogswell,  the  plaintiff's  witness,  was  improp- 
erly rejected.  He  was,  at  most,  interested  in 
the  question,  not  in  the  event  of  the  cause.  (1 
T.  R.,  302.)  The  record  in  this  cause  would  be 
evidence  neither  for  nor  against  him.  The  pre- 
scription set  up,  and  sought  to  be  proved,  is  in 
the  plaintiff  and  his  reversioner,  exclusive  of 
all  other  persons.  It  is  annexed  to  the  locus  in 
quo.  It  is  not  a  prescription  in  favor  of  all  the 
inhabitants  of  Lloyd's  Neck  in  common. 
Hence,  proof  of  a  prescription  in  right  of  the 
plaintiff's  close,  can  have  no  influence  on  the 
witness'  claim.  HocJdey  v.  Lamb,  1  Ld.  Raym., 
731,  is  in  point.  It  is  not  the  case  of  common- 
ers, in  which,  I  admit,  a  witness,  being  a  fel- 
low commoner  himself,  could  not  testify.  (1  T. 
R.,  302.) 

The  defendant's  four  witnesses  ought  to 
have  been  rejected  as  incompetent.  They  were 
inhabitants  of  Huntington,  who  claimed  in 
common  against  the  plaintiff.  (1  T.  R.,  302  ; 
1  Ld.  Raym.,  731  ;  Carpenters  v.  Hayward, 
Doug.,  374.)  The  verdict  in  this  case,  if  for 
the  plaintiff,  would  be  evidence  against  these 
witnesses,  as  in  Reed  v.  Jackson,  1  East,  355, 
where  the  competency  of  a  verdict  against  one 
parishioner,  on  the  question  of  a  common  right 
of  way  for  his  parish,  was  received  in  evidence 
against  another.  Upon  this  principle,  in  tres- 
pass for  fishing,  against  an  inhabitant  of  Staten 
Island,  an  inhabitant  of  that  place  was  holden 
an  incompetent  witness,  to  prove  a  common 
right  of  fishery  in  all  the  inhabitants.  Jacobson 
v.  Fountain,  2  Johns.,  170. 
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The  award  offered  in  evidence  was  admissi- 
ble. 15  Johns.,  197;  1  Cow.,  117  ;  2  Cow.,  638  ; 
Card  v.  Jeans,  Mann.  Dig.,  Witness,  c,  k; 
Privies  in  Estate,  p.  463. 

*Mr.  R.  Bogardus,  contra.  The  de-  [372 
fendant  was  entitled  to  a  verdict  on  the  plaint- 
iff's own  proof.  The  locus  in  quo  being  an  arm 
of  the  sea  where  the  tide  ebbs  and  flows,  the 
right  of  fishing  was  common  to  all.  Hooker  v. 
Gumming,  20  Johns.,  90,  and  the  cases  there 
cited.  If  this  be  so,  it  is  immaterial  whether 
the  witnesses,  whose  competency  are  in  ques- 
tion, were  received  or  not.  Their  testimony 
was  offered  with  a  view  to  the  plaintiff's  ex- 
clusive right ;  whereas,  it  is  evident  he  could 
not  have  any.  Neither  the  King  nor  the  Legis- 
lature can  grant  away  a  public  fishery.  Arnold 
v.  Mundy,  1  Halst.,  1. 

But  Cogswell  was  properly  rejected.  Being 
a  remainder-man  of  the  farm  adjoining  the 
plaintiffs,  the  proprietors  of  which  claimed  the 
same  exclusive  right  as  the  plaintiff  and  his 
lessor,  he  had  a  strong  interest.  Not  so  of  the 
defendant's  witnesses.  They  were  not  offered, 
as  supposed  on  the  other  side,  to  establish  a 
common  right  in  a  particular  town,  district  or 
corporation  to  which  they  belonged  ;  but  to 
prove  a  right  in  the  people  of  the  State  at 
large.  Surely,  it  will  not  be  contended  that 
every  man  in  the  State  is  disqualified  to  be  a 
witness  upon  such  a  question.  The  doctrine  of 
interest  has  never  been  extended  so  far. 
Neither  Reed  v.  Jackson  nor  Jacobson  v.  Foun- 
tain advance  such  a  sweeping  doctrine.  They 
relate  to  common  rights  of  way  or  fishery  in 
the  inhabitants  of  particular  places.  In  tres- 
pass for  traveling  on  ground  claimed  as  a  pub- 
lic highway,  was  it  ever  heard  that  the  whole 
State  shall  be  shut  out  from  being  witnesses  ? 

Nor  was  the  award  admissible.  ~The  defend- 
ant was  not  a  party  to  it ;  nor  did  it  relate  at 
all  to  the  subject  now  in  controversy. 

Mr.  M'Coun,  in  reply.  It  is  true,  that  where 
the  tide  ebbs  and  flows,  the  right  of  fishing  is, 
prima  facie,  in  the  citizens  of  this  State.  But 
we  introduced  evidence  to  show  an  exclusive 
right  in  the  inhabitants  of  Lloyd's  Neck.  The 
circumstance  that  the  tide  ebbs  and  flows,  is 
not  conclusive  for  the  people.  A  prescriptive 
right  may  still  exist  in  private  persons.  Harg. 
L.  Tr.,  part  1,  ch.  *5,  p.  17,  contains  [*373 
the  whole  doctrine  on  the  subject.  By  this  it 
will  be  seen  that  a  subject  may  acquire  au  ex- 
clusive right  of  fishery  in  an  arm  of  the  sea,  by 
grant  from  the  King,  by  custom,  or  prescrip- 
tion. Carter  v.  Murcot,  IBurr.,  2162-2165,  and 
the  cases  there  cited,  contain  the  same  doc- 
trine. Several  adjudications  in  this  country 
have  adopted  the  English  doctrine.  Adams  v. 
Pease,  1  Conn.  N.  S.,  481  ;  Coolidge  v.  Wil- 
liams, 4  Mass.,  140.  An  exclusive  right  will  be 
presumed,  if  it  have  been  exercised  for  the 
length  of  time  required  by  statute,  to  bar  a 
right  of  entry.  Ingraham  v.  Hutchinson,  2 
Conn.  N.  S.,  584;  Shaw  v.  Crawford,  10 
Johns.,  236 ;  Bealy  v.  Shaw,  6  East,  208 ;  Bal- 
ston  v.  Bensted,  1  Campb.,  463;  Chalker  v. 
Dickenson,  1  Conn.  N.  S.,  582.  Arnold  v. 
Mundy,  it  is  true,  denies  the  right  of  the  King 
to  grant,  but  admits  a  power  in  the  Legisla- 
ture. That  case  does  not  at  all  interfere  with 
prescriptive  rights. 

As  to  the  defendant's  witnesses,  if  all  the  citi- 
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zens  of  the  State  are  interested,  it  is  not  the 
plaintiff's  fault ;  nor  can  this  court  grant  a 
remedy.  The  defendant  should  go  to  the  Leg- 
islature. 

Curia,  per  SAVAGE,  Ch.  J.  The  first  ques- 
tion is  as  to  the  competency  of  Cogswell. 
Courts  have  lately  inclined  strongly  to  the  rule 
that  nothing  but  an  interest  in  the  event  of  a 
cause,  shall  disqualify  a  witness  as  interested. 
Phillips,  in  his  Treatiseon  Evidence, Vol.  I,,  47, 
says,  when  the  issue  does  not  affect  any  com- 
mon right ;  but  is  merely  on  a  right  of  com- 
mon, claimed  by  prescription,  as  belonging  to 
the  estate  of  A,  one  who  claims  a  prescriptive 
right  of  common  in  right  of  his  own  estate, 
may  be  a  witness;  for  though  A  may  have  such 
a  right  of  common,  it  does  not  follow  that  B 
has  ;  nor  would  the  verdict  in  the  action  of  A 
be  evidence  in  B's  action.  And  Buller,  J.,  in 
Walton  v.  Shelly,  IT.  R,  302,  303,  says,  if  the 
issue  be  on  a  right  of  common,  which  depends 
on  a  custom  pervading  the  whole  manor,  the 
evidence  of  a  commoner,  is  not  admissible;  be- 
cause, as  it  depends  upon  a  custom,  the  record 
in  that  action  would  be  evidence  in  a  subse- 
374*]  quent  *action  brought  by  that  very 
witness  to  try  the  same  right ;  therefore,  there 
is  a  good  reason  for  not  receiving  his  testimo- 
ny in  such  a  case.  But  the  same  reason  does 
not  hold,  where  common  is  claimed  by  pre- 
scription in  right  of  a  particular  estate  ;  be- 
cause it  does  not  follow,  if  A  has  a  prescrip- 
tive right  of  common  belonging  to  his  estate, 
that  B,  who  has  another  estate  in  the  same 
manor,  must  have  the  same  right.  Neither 
would  the  judgment  for  A  be  evidence  for  B  ; 
and  yet  there  are  cases  which  lay  it  down  as  a 
general  rule,  that  one  commoner  is,  in  no  case, 
a  witness  for  another.  This  dictum  of  Mr,  J. 
Buller  is  not  exactly  applicable  to  the  question 
upon  Cogswell's  competency.  Here  is  no  right 
of  common,  in  controversy  ;  but  a  claim  by 
prescription  is  made  by  the  plaintiff,  of  a  right 
as  belonging  to  him  in  common  with  the  in- 
habitants, or  rather  proprietors  of  Lloyd's 
Neck.  The  witness  is,  therefore,  interested  in 
the  question,  but  not  in  the  event  of  the  suit. 
He  is  interested  in  establishing  the  prescription ; 
but  this  may  be  proved  as  to  the  plaintiff,  and 
perhaps  not  as  to  any  other  proprietor  of 
Lloyd's  Neck,  in  the  Town  of  Oyster  Bay.  A 
verdict  for  the  plaintiff,  therefore,  could  not 
be  used  by  the  witness,  in  a  suit  which  he 
might  afterwards  bring,  for  a  similar  trespass 
upon  his  fishery. 

I  think  the  court  below  erred  in  rejecting 
this  witness. 

Did  they  err,  also,  in  receiving  the  defend- 
ant's witnesses  ?  The  objection  to  those  wit- 
nesses was  that  they  were  brought  to  establish 
a  right  of  fishery  in  the  inhabitants  of  Hunt- 
ington,  they  being  themselves  inhabitants  of 
that  town.  The  rule  seems  to  be  well  estab- 
lished, that  an  inhabitant  of  a  particular  place 
cannot  be  sworn  to  prove  a  prescriptive  right 
in  all  the  inhabitants,  because  that  would  be 
swearing  to  give  himself  a  right  there.  (1  Ld. 
Raym.,  731  ;  Doug.,  374  ;  1  East,  357.)  In  the 
case  of  JacobKon  v.  Fountain,  2 'Johns. ,  175, 
Thompson,  J.,  who  delivered  the  opinion  of 
the  court,  lays  down  the  rule  with  great  pre- 
cision. "A  commoner,"  says  he,  "is  inad- 
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missible  to  prove  a  right  of  common,  unless 
the  common  be  claimed  by  prescription  in  right 
of  a  particular  estate. "  *In  that  case,  [*3  7  5 
the  witnesses  were  excluded,  because  the  right 
or  fishing  was  claimed  by  them,  not  in  their 
individual  capacity.but  as  inhabitants  of  Staten 
Island.  The  right  set  up  by  the  defendants,  if 
it  existed  at  all,  depended  on  residence  exclu- 
sively. And  hence  the  distinction  between  all 
the  cases  cited,  and  this  case.  There  is  here  no 
right  of  common,  no  right  of  fishery  in  the  in- 
habitants of  Huntington,  any  more  than  those 
of  any  other  town  in  the  State.  The  right  set 
up  by  the  defendant  is  claimed  by  him  in  his 
individual  capacity.  It  does  not  depend  at  all 
on  residence.  "These  witnesses  were  no  more 
interested  than  any  other  citizens  of  the  State, 
or  of  the  U.  S.  So  far,  then,  the  court  below 
was  correct  in  admitting  them. 

But  were  they  not  interested  to  defeat  the 
plaintiff's  action  ;  as,  by  their  own  testimony, 
it  appears  they  were  liable  to  an  action  them- 
selves, if  the  plaintiff's  right  should  be  estab- 
lished? They  would  then  come  within  the  case 
of  Carpenters  v.  Hayward,  Doug.,  374,  where 
several  persons  were  introduced  to  disprove 
the  existence  of  a  custom,  in  favor  of  the 
plaintiffs,  that  none  but  the  members  of  their 
company  should  work  in  Shrewsbury,  by  show- 
ing that  the  witnesses  had  worked  there  as  car- 
penters, without  the  company's  license.  Ld. 
Mansfield  said,  "  if  the  company  had  failed  in 
establishing  the  custom,  they  would  have  been 
discharged  from  actions  to  which  they  were 
liable  for  the  breach  of  it."  The  most  forcible 
objection  to  these  witnesses  is  that  they  were 
interested  to  discharge  themselves  from  actions 
to  which  they  were  liable  as  trespassers,  if  the 
plaintiff's  right  was  established  ;  and  yet  the 
verdict  against  the  defendant  could  not  be  used 
in  an  action  against  the  witnesses.  The  general 
rule  is,  that  a  verdict  cannot  be  evidence  for 
either  party,  in  an  action  against  one  who  was 
a  stranger  to  it ;  who  had  no  opportunity  to 
examine  witnesses,  or  to  defend  himself,  or  to 
appeal  against  the  judgment.  (1  Phil.  Ev. ,  247; 
14  Johns.,  80,  81.)  I  think  this  case  is  not  an 
exception  to  that  rule. 

*The  witnesses  were,  therefore,  no  [*376 
otherwise  interested  than  any  other  persons,  in 
the  event  of  the  suit  ;  and,  of  course,  were 
competent. 

The  award,  I  think,  was  properly  excluded 
as  irrelevant.  It  purported  merely  to  establish 
the  line  between  Lloyd's  Neck  and  Huntington, 
which,  in  my  judgment,  was  immaterial. 

The  court  below  having  erred  in  rejecting 
the  testimony  of  Cogswell,  the  judgment  must 
be  reversed;  and  a  new  trial  granted  ;  unless, 
indeed,  as  it  is  contended  for  the  defendant, 
the  plaintiff,  from  his  own  showing,  cannot  re- 
cover upon  a  further  trial.  It  is  urged  by  him 
that  the  plaintiff  cannot  recover,  because  the 
locus  in  quo  is  an  arm  of  the  sea,  where  the  tide 
regularly  ebbs  and  flows  ;  and  because,  in  such 
case,  the  right  of  fishing  is  common  to  all.  The 
law  on  this  subject,  is  truly  laid  down  by  Ld. 
Mansfield,  in  Carter  v.  Afurcot,  4  Burr.,  2164. 
"  In  rivers  not  navigable,  the  proprietors  of  the 
land  have  the  right  of  fishery  on  their  respect- 
ive sides  ;  and  it  generally  extends  ad  flum 
medium  aqua.  But  in  navigable  rivers,  the 
proprietors  of  the  land  on  each  side,  have  it 
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not ;  the  fishery  is  common  ;  it  is,  prima  facie, 
in  the  King,  and  is  public.  If  any  one  claims 
it  exclusively,  he  must  show  a  right.  If  he  can 
show  a  right  by  prescription,  he  may  then  ex- 
ercise an  exclusive  right,  though  the  presump- 
tion is  against  him,  unless  he  can  prove  such  a 
prescriptive  right."  This  is  the  acknowledged 
law  of  Great  Britain,  and  of  this  State.  (3  Cai., 
318;  2  Johns.,  175;  10  Id.,  236;  17  Id.,  210; 
20  Id.,  98.)  So  in  Conn.  (1  Conn.  N.  8.,  384  ; 
2/d.,483.) 

The  case  of  Jacobson  v.  Fountain  is  an  in- 
stance, in  which  the  plaintiff  proved  a  pre- 
scriptive right  to  the  fishery  opposite  his  soil. 
Such  a  fishery  may  be  the  subject  of  a  grant. 
Of  course,  it  may  be  claimed  by  prescription. 

The  plaintiff  is  bound,  in  such  case,  to  make 
out  his  right.  Every  presumption  is  against 
him.  He  must,  therefore,  establish  his  pre- 
scriptive right  by  satisfactory  proof,  before  he 
can  recover. 

Judgment  reversed,  and  a  venire  de  novo 
awarded. 

Cited  in-1  Wend.,  255 ;  14  Wend.,  45 ;  60  N.  Y.,  65 ; 
1  T.  &  C.,  416 ;  11  Barb.,  251 ;  15  Barb.,  589 ;  19  Barb., 
554 ;  16  Pet.,  426 ;  Olcott,  22;  19  Am..  Dec.,  496,  500. 


377*]  *JACKSON,   ex  dem.   J.  S.   &  W. 
BROWN, 

v. 
BETTS.(a) 

Evidence — Wills — Not  Produced — Parol  Evi- 
dence of  Existence  and  Contents — Diligent 
Search  must  be  Shown — Declarations  of  Testa- 
tor Incompetent — Party  Competent  to  Show 
Loss — Name  of  Third  Witness  not  Essential. 

In  ejectment,  the  plaintiff  claimed  under  a  will 
which  could  not  be  found.  He  proved  that  the  tes- 
tator made  a  will,  several  years  before  his  death;  and 
deposited  it  with  M.  for  safe  keeping.  The  testator 
afterwards  took  it  back,  for  the  avowed  purpose  of 
adding  a  codicil ;  which  he  did  about  July  7,1821. 
March  1, 1822,  his  daughter  saw  a  a  paper  in  his  desk 
drawer,  which  she  had  no  doubt  was  his  will.  Be- 
tween that  day  and  his  going  a  journey  to  visit  his 
son,  which  was  in  the  Apr.  next  following,  she  saw 
him  take  some  papers  from  the  desk  and  burn  them, 
but  did  not  know,  and  could  not  say  they  resembled 
the  will.  She  saw  him  also  several  times  engaged  at 
the  desk  in  arranging  his  papers,  a  bundle  of  which 
he  placed  in  his  trunk.  She  perused  the  paper  but 
partially  and  hastily,  &c.  She  was,  however,  satis- 
fled  that  it  was  her  father's  will,  and  stated  several 
circumstances  calculated  to  identify  it  with  the  will 
and  codicil  proved  to  have  been  executed ;  and  she 
stated  other  circumstances  which  had  a  contrary 
tendency.  The  testator  died  in  May,  1822.  The  judge, 
at  the  trial,  deeming  it  necessary  to  show  the  exis- 
tence of  the  will  subsequent  to  the  execution  of  the 
codicil ;  and  that  this  was  not  satisfactorily  done  by 
the  daughter's  testimony,  nonsuited  the  plaintiff. 

Held  (without  deciding  whether  the  judge  was 
correct  in  holding  it  necessary  to  show  the  existence 
of  the  will  at  any  time  after  adding  the  codicil),  that 
there  was  sufficient  evidence  upon  this  point  to  go 
to  the  jury ;  and  that  it  should  have  been  submitted 
to  them,  as  well  upon  this  question,  as  that  of  revo- 
cation; that  the  plaintiff,  therefore,  should  not  have 
been  nonsuited. 

(o)This  cause  was  decided  in  May  Term  last. 

NOTE.—  Evidence— Admissibtttty  of  secondary;  of 
contents  of  will— Devisee  as  witness.  See  Jackson  v. 
Hasbrouck,  12  Johns.,  192,  note. 

A  devisee  is  competent  to  show  loss  of  witt,  to  let  in 
secondary  evidence  of  contents,  in  a  suit  to  which 
he  is  a  party.  Above  case  of  Jackson  v.  Betts.  See, 
also,  Dan  v.  Brown,  4  Cow.,  483. 
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The  declarations  of  a  testator,  as  to  the  existence 
of  his  will,  and  the  place  where  it  may  be  found,  are 
inadmissible  in  evidence,  though  made  in  articttlo 
mortis. 

A  party  in  a  cause  (e.  g.,  a  lessor  in  ejectment)  is 
admissible  as  a  witness,  to  show  the  loss  of  a  will 
under  which  he  claims,  in  order  to  let  in  secondary 
evidence  of  its  contents. 

If  a  subscribing  witness  to  a  will,  show  it  duly  ex- 
ecuted, though  he  has  forgotten  who  one  of  the  wit- 
nesses was,  this  is  sufficient  proof  of  the  execution. 

Diligent  search  for  a  will  at  the  last  place  of  abode 
of  a  testator,  in  a  desk  where  he  usually  kept  his 
papers,  and  failure  to  find  his  will  there,  held,  a  suf- 
ficient ground  for  letting  in  parol  proof  of  its  con- 
tents, though  he  died  abroad. 

Citations— 4  Cow.,  490,  491 ;  3  Barn.  &  Aid..  489 ;  2 
Johns.,  31 ;  2  Phil.  Ev.,  197 ;  12  Johns.,  192. 

T7JECTMENT  for  lands  in  the  Town  of 
J-J  Brunswick,  Rensselaer  Co.,  on  a  joint 
and  several  demise,  from  all  and  each  of  the 
three  lessors  ;  tried  at  the  Rensselaer  Circuit, 
July  9,  1824,  before  Betts,  Circuit  J. 

On  the  trial,  the  lessors  claimed  as  devisees, 
not  as  heirs  of  Benajah  Brown,  deceased  ;  and 
the  defendant  admitted,  that  the  lessors  were 
the  children  of  Benajah  Brown,  who  died  seised 
of  the  premises  in  question,  in  May,  1822. 

The  plaintiff  then  called  James  Mallory,  who 
swore  that  Nov.  9,  1816,  he  received  from  Ben- 
ajah Brown  his  will  to  keep  for  him,  &c. 

*The  plaintiff  having  given  notice  [*378 
to  the  defendant,  to  produce  the  will  and  cod- 
icil of  Benajah  Brown,  which  he  did  not  do, 
next  proceeded  to  the  proof  of  their  loss.  For 
this  purpose,  J.  Brown,  one  of  the  lessors,  was 
sworn,  and  testified  that  about  a  week  after 
Benajah  Brown's  decease,  he  went  to  his  house 
in  Brunswick,  where  he  had  last  and  for  many 
years  resided,  to  obtain  possession  of  the  will. 
That  the  witness  made  search  for  it,  in  the  desk 
where  his  father  said  he  had  left  it,  but  could 
not  find  it.  He  found  the  key  of  the  desk.  It 
was  locked,  but  in  such  a  situation,  that  it 
could  be  opened  with  other  keys.  His  father 
died  at  the  witness'  house  in  Poundridge, 
Westchester  Co.,  about  130  miles  from  Bruns- 
wick. Nancy  Ayres,  a  daughter  of  Benajah 
Brown,  was  then  sworn  as  a  witness  for  the 
plaintiff,  and  testified  that  she  lived  with  her 
father  when  he  went  from  Brunswick  to  Pound- 
ridge,  which  was  in  Apr.,  1822.  On  the  1st 
day  of  the  next  preceding  Mar.,  she  saw  an  ar- 
ticle in  a  small  drawer  in  the  desk  of  her  father, 
at  his  house  in  Brunswick,  purporting  to  be 
his  will  ;  and  had  no  doubt  it  was  his  will  ; 
read  enough  of  it  to  see,  how  the  daughters 
were  provided  for.  After  that,  and  a  few  days 
before  he  went  from  home,  she  saw  him  take 
some  papers  out  of  the  desk  and  burn  them, 
but  did  not  know  and  could  not  say  they  re- 
sembled the  will.  She  never  examined  the 
desk  afterwards.  Intermediate  her  seeing  the 
will  and  his  going  away,  she  saw  him  several 
times  engaged  arranging  his  papers  at  that  desk; 
whence  he  took  a  considerable  bundle  of  pa- 
pers, and  put  into  his  trunk.  Mr.  Mallory, 
called  again,  swore  that  he  was  one  of  the  sub- 
scribing witnesses  to  the  will,  and  Wm.  L. 
Marcy,  Esq. ,  was  another.  Mr.  Mallory  swore 
to  the  due  execution  of  the  will,  but  could  not 
remember  who  was  the  third  witness.  That 
some  years  after  the  will  was  executed,  the  de- 
ceased called  for,  and  took  it,  stating  that  he 
was  going  to  son  James',  and  was  about  to 
make  some  alterations,  or  make  a  codicil  to 

COWEN  6. 


1826 


JACKSON  v.  BETTS. 


378 


his  will.  The  will  was  written  on  one  sheet  of 
letter  paper,*  and  the  witness  thought  it  was 
not  slit. 

379*]  *The  plaintiff  then  offered  parol  ev- 
idence of  the  contents  of  the  will.  This  was 
objected  to,  because  sufficient  proof  had  not 
been  given  of  its  existence  at  the  time  of  the 
testator's  death.  The  judge  said  his  opinion 
was,  that  if  the  will  had  been  destroyed  before 
the  testator's  death,  though  without  his  knowl- 
edge, it  was  not  a  valid  will.  But,  on  this 
point,  the  verdict  had  better  be  taken  subject 
to  the  opinion  of  the  court.  That  he  thought 
the  testimony  too  slight  to  repel  the  presump- 
tion that  the  testator  destroyed  the  will.  But 
for  the  purpose  of  bringing  the  whole  matter 
in  dispute  before  the  Supreme  Court,  he  would 
receive  the  testimony  subject  to  the  opinion  of 
that  court.  The  defendant  then  objected  to 
the  proposed  testimony,  on  the  ground  that 
the  execution  of  the  will  was  not  sufficiently 
proved,  till  the  names  of  all  three  of  the  sub- 
scribing witnesses  should  be  disclosed. 

Ezra  Lockwood  was  then  called,  who  testi- 
fied that  about  July  7,  1821,  the  deceased 
brought  to  the  witness'  dwelling-house,  in 
Poundridge,  a  paper  purporting  to  be  his  last 
will,  on  one  sheet  of  letter  paper,  not  slit  or 
cut  open,  witnessed  by  Mr  Mallory,  Mr.  Marcy, 
and  another  whose  name  he  did  not  recollect ; 
and  requested  the  witness  to  write  and  add  a 
codicil,  which  he  did;  and  his  impression  was, 
that  it  was  attached  to  the  will  by  a  seal.  The 
codicil  was  properly  attested  to  pass  real  es- 
tate. The  witness  then  sealed  up  the  will  and 
codicil,  and  gave  them  back  to  the  deceased. 
The  codicil  altered  the  will,  merely  by  placing 
some  of  the  devisees  under  the  care  of  a  trust- 
ee. Nancy  Ayers,  again  called,  did  not  recol- 
lect there  was  more  than  one  paper  ;  saw  the 
seal  of  the  wrapper  was  broken  open  *  opened 
it,  and  saw  the  will  ;  there  might  have  been  an 
article  attached  to  it  ;  presumed  there  was 
more  than  one  sheet  of  the  will ;  but  whether 
it  was  attached  together,  she  could  not  say. 
James  Brown  was  named  executor.  She  did 
not  read  the  will  through.  Mr.  Marcy  swore 
to  substantially  the  same  facts  as  Mr.  Mallory. 
The  former  d'rew  the  will.  Mr.  Lockwood, 
called  again,  said  he  thought  the  codicil  was 
38O*]  written  on  one  page  *of  half  a  sheet ; 
and  it  was  his  impression,  that  it  was  written 
to  read  by  turning  over  the  leaf. 

The  plaintiff  then  offered  an  authenticated 
record  of  the  will  of  the  deceased,  exemplified 
under  the  seal  of  the  Surrogate  of  Rensselaer 
Co.  The  judge  rejected  the  evidence.  „ 

Nancy  Ayers,  called  again,  stated  that  there 
was  no  whole  sheet  of  paper  of  the  will.  The 
paper  was  held  or  attached  together  at  the  top 
by  something.  Did  not  know  how  far  she  read 
the  paper  ;  and  had  no  recollection  that  she 
turned  over  and  examined  the  second  page;  be- 
lieved she  examined  it  carelessly  ;  and  looked 
it  through  ;  but  has  no  recollection  that  she 
did.  If  her  father's  name  was  to  the  paper, 
she  probably  saw  it ;  but  has  no  recollection 
that  she  did.  She  mi^ht  have  had  it  in  her 
hand  a  minute  ;  but  did  not  know  ;  thought 
there  was  written  on  the  cover,  "The  last  will 
and  testament  of  Benajuh  Brown."  Did  not 
know  how  many  folds  or  pieces  of  paper  the 
will  consisted  of. 
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The  judge  then  ruled  that  the  testimony 
failed  to  show,  satisfactorily,  that  the  paper 
seen  by  Mrs.  Ayers,  Mar.  1,  1822,  was  the  will 
spoken  of  by  Messrs.  Mallory,  Marcy  and 
Lockwood  ;  and  that  if  proof  of  the  codicil 
was  to  be  considered  proof  of  the  execution  of 
the  will,  yet  the  plaintiff  could  not  be  permit- 
ted to  show  the  contents  of  the  latter,  without 
first  giving  evidence  of  its  existence,  after  it 
was  delivered  by  Mr.  Lockwood  to  the  deceased 
in  July,  1821. 

The  plaintiff  then  offered  to  prove  the  dec- 
larations of  the  deceased,  made  on  the  day  he 
was  taken  ill,  before  his  last  sickness,  that  in 
Apr.,  1822,  when  he  left  his  house  in  Bruns- 
wick, he  left  his  will  and  codicil  mentioned  by 
Mr.  Lockwood  in  the  drawer  mentioned  by 
Mrs.  Ayers.  That  in  Apr.,  1822,  he  applied  to 
Mr.  Lockwood  to  write  another  codicil,  of  the 
description  mentioned  by  Mr.  Lockwood.  That 
the  deceased  repeatedly  declared,  during  his 
last  illness,  and  in  articulo  mortis,  to  Brown, 
the  executor,  that  he  had  left  his  will  and  cod- 
icil *in  his  desk  at  Brunswick  ;  and  [*381 
stated  where  the  key  was  left. 

This  evidence  being  objected  to,  was  over- 
ruled by  the  judge,  who  directed  a  nonsuit  to 
be  entered,  the  plaintiff  having  no  further  evi- 
dence. 

Mr.  J.  P.  Cunhman,  for  the  plaintiff,moved 
to  set  aside  the  nonsuit,  and  for  a  new  trial.  He 
said  the  execution  of  the  will  was  sufficiently 
proved,  and  there  is  no  sufficient  evidence  of 
its  revocation.  Dan  v.  Brown, 4  Cow.,  490  :  4 
Burr.,  2514.  James  Brown  was  a  competent 
witness  to  prove  the  loss,  and  this  was  suffi- 
ciently established  by  his  testimony.  (4  Cow., 
491.)  Search  was  made  in  the  place  where  the 
will  was,  most  probably,  to  be  found  ;  Jack- 
son v.  Hasbrouck,  12  Johns.,  192  ;  and  whether 
a  bundle  of  papers  was  or  was  not  in  the 
trunk  at  some  time,  cannot  be  material.  If 
reasonable  diligence  be  Ishown,  it  is  enough. 
(Id.)  The  judge  erred  in  excluding  proof  of 
the  contents  of  the  will.  It  was  not  necessary 
to  prove,  that  it  had  been  seen  after  it  was 
handed  by  Lockwood  to  the  testator.  But  if 
otherwise,  it  should  have  been  put  to  the  jury 
to  judge  of  the  weight  of  Mrs.  Ayres'  evidence, 
as  to  the  identity  of  the  paper  she  examined. 
It  was  a  question  of  fact.  The  judge  also  erred 
in  requiring  proof  of  the  third  witness.  (Id.) 
Mr.  J.  Paine,  contra.  The  evidence  shows 
that  the  deceased  destroyed  his  will,  if  he  ever 
made  one.  But  if  otherwise,  the  search  proved 
was  not  sufficient  to  warrant  a  presumption  of 
loss.  Search  should  have  been  made  in  the 
testator's  trunk,  aa  well  as  in  his  desk.  The 
declarations  of  the  deceased  were  properly  ex- 
cluded. Dan  v.  Brown,  4  Cow.,  490.  Notice 
to  the  defendant  to  produce  the  will  and  cod- 
icil could  have  no  effect.  There  was  no  evi- 
dence that  he  ever  had  them  in  his  possession. 
The  exemplification  from  the  surrogate's  of- 
fice was  properly  rejected.  (1  Phil.  Ev.,  433, 
j  1  Am.  ed.)  The  plaintiff  was  not  prejudiced 
j  by  the  decision,  that  the  third  witness  must  be 
j  'disclosed.  The  defect  was  afterwards  [*38U 
I  supplied  ;  the  decision  went  for  nothing,  tlu-re- 
!  fore,  and  can  be  no  reason  for  setting  aside 
I  the  nonsuit,  (3  Johns.,  528  ;  10  Id  ,  447.)  The 
mere  facts  that  the  testator  made  a  will,  which 
could  not  be  found  after  his  death,  are  not 
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.sufficient  to  establish  it.     The  legal  inference 
is.  that  the  testator  destroyed  it  himself. 

Ouria,  per  SUTHERLAND,  J.  The  judge  non- 
suited the  plaintiff,  on  the  ground  that  there 
was  not  sufficient  evidence  of  the  identity  of 
the  will  drawn  by  Marcy  in  1816,  and  proved 
by  him  and  Mallory  and  Lockwood,  and  that 
seen  by  Mrs.  Ayres  in  the  desk  of  the  testator, 
in  Mar. ,  1822  ;  that  parol  evidence  of  the  con- 
tents of  the  will  drawn  by  Marcy  could  not  be 
received,  inasmuch  as  there  was  no  evidence 
of  its  existence  subsequent  to  July,  1821,  when 
Lockwood  drew  a  codicil  for  the  testator, 
•which,  after  it  was  duly  executed,  was  at- 
tached to  the  will,  and  both  delivered  by  him 
to  the  testator. 

There  certainly  was  evidence  enough  upon 
this  point  to  go  to  the  jury,  and  I  think  the 
learned  judge  erred,  in  not  submitting  it  to 
their  determination.  It  was  a  question  of  fact, 
which  it  was  their  particular  province  to  de- 
cide. 

Whether  the  will  of  the  testator  was  among 
the  papers  which  Mrs.  Ayres  testified  that  her 
father  burned  in  Mar.,  1822,  before  he  went  to 
Westchester,  should  also,  I  think,  have  been 
submitted  to  the  jury.  The  evidence  upon  that 
point  is  of  such  a  character,  that  we  should 
not  disturb  any  conclusion  to  which  the  jury 
•might  have  come. 
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The  declarations  of  the  testator  during  his 
last  sickness,  as  to  the  existence*  of  his  will, 
and  the  place  where  it  would  be  found,  were 
incompetent  evidence,  and  were  properly  re- 
jected by  the  judge.  This  point  was  decided 
in  Dan  v.  Brown,  4  Cow. ,  490,  in  relation  to 
this  very  will.  (Vide  3  Barn.  &  Aid.,  489  ;  2 
Johns.,  31  ;  2  Phil.  Ev.,  197,  and  the  cases 
there  cited.) 

It  was  also  decided  in  Dan  v.  Brown,  that  it 
was  not  essential  to  the  due  proof  of  the  will, 
that  the  name  of  the  third  witness  should  be 
ascertained  :  the  fact  that  it  was  attested  by 
three  witnesses,  having  been  established. 

*Assuming  the  execution  of  the  will,  [*383 
and  its  existence  at  the  time  of  the  testator's 
death  to  have  been  established,  the  evidence 
of  its  subsequent  loss,  or  destruction,  was  suf- 
ficient to  let  in  parol  proof  of  its  contents. 
Diligent  search  was  shown  to  have  been  made, 
where  it  was  most  likely  to  be  found — in  the 
desk  of  the  testator,  where  he  kept  his  papers, 
at  his  usual  place  of  residence.  This  was,  prima 
facie,  sufficient.  (4Cow.,491  ;  12 Johns.,  192.) 

On  these  grounds,  a  new  trial  must  be  grant- 
ed, with  costs  to  abide  the  event. 

New  trial  granted. 

Reversed— 6  Wend.,  173. 

Cited  in-9  Cow.,  220 ;  6  Wend.,  187,  200 ;  1  Sandf . 
Ch.,  237;  11  N.  Y.,  162;  26  N.  Y.,  437;  1  Lans.,  159;  5 
How.  Pr.,  285 ;  10  Leg.  Obs.,  59. 
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CASES 

ARGUED    AND    DETERMINED 

*IN   THE 

SUPREME    COURT 


STATE  OF  NEW   YORK, 

IN 
OCTOBER  TERM,  1826,  IN  THE  FIFTY-FIRST  YEAR  OF  OUR  INDEPENDENCE. 


GAILLARD  AND  GRAVILLON  a.  SMART. 

Attorney — May  Discontinue  a  Suit — Failure  to 
Enter  Discontinuance. 

An  attorney  may  discontinue  a  suit,  in  virtue  of 
his  general  power  as  attorney  on  record. 

The  attorney  for  the  plaintiffs  told  the  attorney 
for  the  defendant  that  the  cause  was  discontinued ; 
and  being  requested  by  the  latter  to  enter  a  rule  to 
discontinue,  said  this  was  not  necessary ;  and  in 
consequence,  the  defendant,  with  the  consent  of 
his  special  bail,  went  to  Europe;  whereupon,  no 
rule  being  entered,  the  plaintiffs  afterwards  pro- 
ceeded with  the  cause.  On  motion.the  court  ordered 
a  discontinuance  to  be  entered. 

Citation— 6  Johns.,  296. 

rpHE  plaintiffs  having  sued  the  defendant 
1  for  a  large  sum  of  money  in  asmmpait,  and 
holden  him  to  special  bail,  one  of  their  at- 
torneys afterwards  gave  parol  notice  to  the 
clerk  of  the  attorneys  for  the  defendant  that 
the  suit  had  been  discontinued,  and  offered  to 
pay  the  costs.  The  clerk  requested  a  formal 
discontinuance,  but  the  attorneys  for  the  plaint- 
iffs told  him  this  was  not  necessary.  The 
•costs  were  never  demanded  of  the  plaintiffs, 
but  the  defendant  paid  them  to  his  attorneys  ; 
and,  with  the  consent  of  the  special  bail,  went 
to  Europe,  where  he  still  continues.  The 
plaintiffs  afterwards  proceeded  with  the  suit, 
no  rule  for  discontinuance  having  been  entered. 

Mr.  II.  Bleecker  moved  for  a  rule  that  the 
cause  be  discontinued,  or,  at  least,  that  an  ex- 
oneretur  should  be  entered  on  the  bailpiece. 

Mr.  8.  A.  Foot,  contra,  read  an  affidavit  of 
one  of  the  plaintiffs,  that  their  attorneys  had 
J58tt*]  acted  without  their  authority ;  *that 
he  (the  deponent)  had  merely  given  the  de- 
fendant leave  to  go  to  France,  on  his  encour- 
agement that  this  would  enable  him  to  make 
a  satisfactory  arrangement  of  the  plaintiffs' 
demand  ;  and  that  the  deponent  had  instructed 
his  attorneys  to  suspend  the  suit  ;  not  to  dis- 
continue it.  And  that  it  was  never  the  inten- 
tion of  either  of  the  plaintiffs  that  the  suit 
should  be  discontinued. 

He  contended  that  the  attorneys  could  not 
discontinue  without  a  special  authority  for  that 
purpose.  In  this  case  it  operated  to  destroy 
the  remedy,  which  is  a  part  of  the  contract.  It 
is  equivalent  to  a  release  or  retrofit,  a  receipt 
or  entry  of  satisfaction:  neither  of  which  are 


acts  which  an  attorney  can  do,  without  special 
authority,  unless  the  money  be,  in  truth,  paid 
to  him.  Kellogg  v.  Gilbert,  10  Johns.,  220-222, 
and  the  cases  there  cited.  Nor  can  he  give  a 
cognovit,  without  authority.  Denton  v.  2foyes, 
6  Johns.,  296. 

[WOODWORTH,  J.  The  cases  which  you 
mention  are  those  in  which  the  right  would  be 
concluded.  This  is  a  mere  discontinuance. 
Another  suit  may  be  commenced.] 

In  effect,  the  right  is  concluded.  The  de- 
fendant is  beyond  the  reach  of  process.  The 
Statute  of  Limitations  has  begun  to  run,  and 
will  continue  till  the  debt  is  discharged,  not 
withstanding  the  defendant  is  abroad. 

As  to  the  bail,  they  took  the  risk  of  the  de- 
fendant's going  abroad;  and  if  they  will  trust 
to  a  discontinuance  without  authority,  they 
should  take  the  consequence;  not  the  plaint- 
iffs. Besides,  their  application  is  premature. 
They  should  have  waited  to  see  if  there  will  be 
a  judgment. 

Mr.  Bleecker,  in  reply.  The  question  is, 
whether  the  clients  of  the  attorney  are  to  abide 
the  consequence  of  his  unauthorized  acts,  or 
whether  they  shall  be  visited  on  the  opposite 
party.  Here  is  no  discharge  of  the  cause  of 
action,  but  a  step  in  the  ordinary  course  of 
practice.  Suppose  an  attorney  suffers  a  non- 
suit, or  puts  in  a  plea  not  adapted  to  his  client's 
defense;  clearly,  the  latter  must  be  concluded. 
A  discontinuance  is  no  more;  and  indeed  not 
*so  much.  An  attorney  may,  under  [*387 
his  general  power,  in  a  variety  of  ways,  abso- 
lutely conclude  the  rights  of  his  client.  Are  we 
to  suffer  because  no  rule  was  actually  entered? 
That  it  was  not,  is  the  fault  of  the  plaintiffs' 
attorneys.  This  is  not  the  case  of  an  agree- 
ment, which  must  be  in  writing  by  the  12th 
rule  of  April  Term,  1796.  It  is  the  case  of  a 
notice  that  Ihe  suit  was  discontinued,  and  a 
waiver  of  the  rule,  or  formality  of  actual  dis- 
continuance. 

This  is  a  totally  different  case  from  a  retrajrit 
or  release,  as  remarked  by  His  Honor,  Jmigf 
Woodworth. 

At  any  rate,  the  bail  must  be  discharged  on 
the  plaintiff's  own  showing.  They  have  li- 
censed the  principal  to  go  beyond  the  reach  of 
his  bail. 
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Curia,  per  SAVAGE,  (Jh.  J.  It  is  worthy  of 
remark,  that  only  one  of  the  plaintiffs  makes 
an  affidavit,  denying  any  special  authority  in 
their  attorneys  to  discontinue;  and  if  this  were 
the  question,  I  think  we  ought,  at  least,  to  in- 
tend that  the  attorney  would  not  act  without 
such  an  authority,  till  the  contrary  is  clearly 
shown  by  both. 

But  I  do  not  think  a  special  authority  was 
necessary.  Denton  v.  Noyes  is  relied  on;  but, 
as  I  understand  that  case,  it  is  an  authority  in 
favor  of  the  right  to  discontinue  under  the  gen- 
eral power  of  the  attorney.  It  was  there  held, 
that  a  judgment  confessed  by  an  attorney  of 
this  court,  without  process,  was  regular;  and 
the  court  said  the  defendant  must  look  to  the 
attorney  for  his  damages,  if  he  had  sustained 
any.  It  is  true,  this  being  such  a  strong  act  of 
the  attorney,  the  court  allowed  the  party  to 
come  in  and  plead;  the  judgment  standing  as 
security.  They  cite  various  cases,  showing 
that,  usually,  if  the  client  is  prejudiced  by  the 
misconduct  of  his  attorney  in  the  course  of  the 
suit,  he  must  take  his  remedy  against  the  attor- 
ney. Van  Ness,  /.,  who  dissented,  conceded 
that  if  a  suit  had  been  regularly  commenced, 
the  confession  would  have  been  conclusive, 
unless  the  attorney  had  been  insolvent.  Taking 
the  rule  as  laid  down  by  him,  which  is  certainly 
388*]  the  most  favorable  to  the  plaintiffs;  *and 
still  we  must  hold  the  discontinuance  regular, 
if  it  had  been  actually  entered.  What  has  been 
done,  is  clearly  equivalent  to  an  actual  discon- 
tinuance. The  defendant's  attorneys  requested 
a  rule  to  be  entered,  but  the  formality  was 
waived.  This  is  not  the  case  of  an  agreement 
within  the  rule  which  requires  a  writing  be- 
tween the  attorneys.  Where  an  attorney  is 
retained,  we  will  not  look  for  a  special  author- 
ity to  do  so  ordinary  an  act  of  practice  as  the 
discontinuance  of  the  cause.  True,  his  gen- 
eral power  does  not  extend  to  a  retraxit  or  re- 
lease; because  they  relate  to  the  cause  of  action 
itself;  not  merely  to  the  remedy  which  he  is 
retained  to  conduct.  But  he  may  do  all  ordi- 
nary acts  in  the  prosecution  of  the  suit,  or  the 
final  disposition  of  it. 

Besides,  here  were  instructions  given  to  the 
attorney  to  suspend  the  suit .  This  is  admitted 
by  the  plaintiffs.  If  these  instructions  have 
been  misconstrued  by  the  attorneys,  it  is  better 
that  their  clients  should  suffer  than  the  oppo- 
site party. 

On  the  whole,  we  think  a  rule  to  discontinue 
must  be  granted;  and  this  precludes  the  ques- 
tion as  to  the  exoneretur.  The  bail  are  relieved, 
as  a  consequence. 

Rule  to  discontinue  granted. 

Cited  In— 7  Wend.,  515 ;  28  N.  Y.,  293 ;  45  N.  Y..  635 ; 
52  N.  Y..  311 ;  63  N.  Y.,  419 ;  6  How.  Pr.,  328 ;  36  How. 
Pr..  380 ;  5  Abb.  N.  8.,  283 ;  9  Bos.,  550 ;  7  Rob.,  540 ;  2 
Sawy.,  341 :  42  Am.  Dec.,  653  (8  Ala.,  590). 


ANONYMOUS. 

Affidavit  on  Which  to  Move  Nonsuit — Contents'^  of. 

The  affidavit  upon  which  to  move  for  judjf meqt  as 
in  case  of  nonsuit,  must  show  there  has  been  a  cir- 
cuit at  which  the  plaintiff  might  have  tried  his  cause. 

The  court  will  not  take  judicial  notice  that  there 
has  been  such  a  circuit. 
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MR.  W.  MULOCK  moved  for  judgment  as 
in  case  of  nonsuit,  for  not  proceeding  to 
trial  at  the  last  circuit  in  the  County  of  Dela- 
ware. 

Mr.  J.  L.  Tillinghast  objected  that  it  did  not 
appear  by  the  affidavit  on  which  the  motion- 
was  founded,  that  there  had  been  any  circuit 
in  Delaware  since  the  cause  was  put  at  issue. 

Mr.  Mulock  suggested  that  the  court  would 
take  judicial  notice  that  there  had  been  such  a- 
circuit. 

*Curia.  We  have  often  held  other-  [*38» 
wise.  Before  you  can  move  for  judgment  as 
in  case  of  nonsuit,  you  must  show  by  your  affi- 
davit, affirmatively,  that  there  has  been  a  cir- 
cuit at  which  the  plaintiff  might  have  tried  his 
cause.  Till  this  is  shown,  it  does  not  appear 
that  he  was  in  default. 

Motion  denied. 


ANONYMOUS. 

Change  of  Venue — Contents  of  Affidavit. 

The  affidavit  for  a  motion  to  change  the  venue, 
must  state  the  names  of  the  witnesses. 

And  also,  that,  as  the  party  is  advised  by  counsel, 
and  believes  he  cannot  safely  proceed  to  trial  with- 
out the  testimony  of  each  of  them. 

MR.  J.  A.  COLLIER,  for  the  defendant, 
moved  to  change  the  venue  in  this  cause, 
on  the  ground  that  a  greater  number  of  wit- 
nesses resided  in  the  county  to  which  he  sought 
to  change  it  than  in  the  county  where  the 
venue  was  laid. 

Mr.  H.  StepJiens,  contra.objected  that  the  affi- 
davit upon  which  the  motion  was  founded  did 
not  name  the  witnesses;  nor  state  that,  as  the 
defendant  was  advised  by  counsel,  and  be- 
lieved, he  could  not  proceed  to  trial  without 
their  testimony. 

Curia.  For  both  reasons,  the  motion  must 
be  denied.  Owing  to  the  looseness  of  the  prac- 
tice in  these  respects,  heretofore,  parties  have 
taken  very  great  latitude  in  stating  the  number 
of  witnesses  on  both  sides.  We  think  it  proper 
to  require  that  they  should  not  only  name  their 
witnesses;  but  we  now  require  them  to  swear 
that,  as  they  are  advised  by  counsel,  and  be- 
lieve they  cannot  safely  proceed  to  trial,  with 
out  each  of  the  witnesses  named. 

Motion  denied,  with  costs. 


*ANONYMOUS. 


[*39O 


Default  Set  Aside — Judgment  Allowed  to  Stand 
as  Security — Costs. 

On  setting  aside  a  default  for  want  of  a  plea,  on 
the  ground  of  merits,  if  it  appear  probable  that  the 
plaintiff  may  lose  his  demand  by  reason  of  the  de- 
fendant's being  in  doubtful  circumstances,the  court 
will  order  the  judgment  to  stand  as  security ;  and 
grant  a  rule  that  the  defendant  may  plead  and  go'to 
trial  on  payment  of  costs. 

This  means  not  only  the  costs  of  resisting  the  mo- 
tion ,  but  also  of  the  default,  and  a  11  subsequent  pro- 
ceedings. 

MR.  J.  A.   COLLIER,  for  the  defendant, 
moved  to  set  aside  a  default  for  want  of 
a  plea,  on  the  ground  of  merits. 
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Mr.  H.  P.  Hunt,  contra,  read  an  affidavit 
showing  that,  by  reason  of  the  defendant's 
doubtful  circumstances,  the  plaintiff  would  be 
in  danger  of  losing  his  debt,  unless  the  judg- 
ment was  suffered  to  stand  as  security. 

Curia.  Let  the  defendant  plead  and  go  to 
trial  on  payment  of  costs,  the  judgment  to  re- 
main as  security. 

Collier.  Do  the  court  mean  the  costs  of  re- 
sisting the  motion  merely,  or  the  costs  of  the 
default  and  subsequent  proceedings  also  ? 

Curia.  Both  must  be  paid.  The  plaintiff  is 
entitled  to  them  as  a  consequence  of  the  default, 
and  at  all  events.  Were  this  otherwise,  the 
plaintiff  would  lose  these  costs  altogether  if  he 
should  not  succeed.  We  do  not  mean  his  ob- 
taining them  should  in  any  way  depend  on  the 
event  of  the  suit. 

Rule  accordingly. 

Cited  in— 38  N.  Y.,20:  4  Trans.  App.,  293;  35  How. 
Pr.,  335 ;  4  Abb.  N.  S.,  273. 


COBB  AND  MORRIS  v.  DARROW. 

Notice  from  Attorney — Right  to  Act  on. 

The  plaintiff  has  a  right  to  act  on  a  notice  of  bail, 
received  from  an  attorney  of  this  court,  though  he 
may  not  have  been  retained ;  and  though  bail  may 
not  be  in  as  stated  in  the  notice. 

AN  attorney,  without  any  authority  from  the 
defendant,  gave  notice  to  the  attorneys  for 
the  plaintiff  that  special  bail  was  in  for  the  de- 
fendant. On  this  notice,  and  four  days  after, 
the  plaintiff's  attorneys  entered  the  defendant's 
default. 

And  though  no  bail  was,  in  fact,  in,  as  the 
notice  stated,  and  was  not  filed  till  some  time 
after,  and  by  another  attorney  ; 
39  I*]  *The  Court  refused  to  set  aside  the 
proceedings  for  irregularity,  saying  the  plaint- 
iffs had  a  right  to  act  upon  the  notice. 

Mr.  D.  Cody,  for  the  motion. 

Mr.  H.  P.  Hunt,  contra. 


JONES  v.  SPICER. 

Habeas  Corpus — Rule  to  Appear. 

A  rule  to  appear  upon  a  hafieas  corpus,  cannot  be 
taken  before  the  return  day.though  the  writ  be  act- 
ually returned  when  the  rule  is  entered. 

rpHIS  cause  was  removed  by  habeas  corpus, re- 
-L  turnable  Aug.  19,  last.  The  writ  being 
returned  and  filed  Aug.  7,  before  the  return 
day,  the  plaintiff  look  the  usual  rule  to  appear, 
and  gave  notice.  The  defendant  not  appear- 
ing pursuant  to  the  rule,  the  plaintiff  entered 
a  rule  for  a  procedendo  ;  which, 

Mr.  W.  Mulock  now  moved  to  set  aside  as  ir- 
regular. 

Mr.  M.  Ulshoefffr,  contra. 

Curia.  The  plaintiff  has  proceeded  irregu- 
larly. A  rule  cannot  be  taken  upon  process  till 
the  return  day.  It  is  so  of  rules  to  bring  in  the 
body  on  writs  of  capias;  and  the  same  of  habeas 
corpus. 

Motion  granted. 

COWKN  C. 


JACKSON,  ex  dem.  FARMERS'  TURNPIKE  Co. , 

v. 
STILES,  WILD,  Tenant. 

Motion  for  Leave  to  Enter  Into  Consent  Rule. 

An  affidavit  that  the  tenant  "claims  as  tenant  in 
common  with  the  lessors  of  the  plaintiff ;  and  that, 
as  he  is  advised  by  counsel,  and  believes,  he  is  ten- 
ant in  common"  with  them,  is  sufficient  to  entitle 
him  to  enter  into  the  consent  rule  specially. 

MR.  A.  L.  JORDAN,  for  the  tenant,  moved 
for  leave  to  enter  into  the  consent  rule 
specially,  on  his  affidavit,  "  that  he,  this  depo- 
nent, claims  as  tenant  in  common ;  and  that  he 
is  advised  by  counsel,  and  believes,  that  he  is 
tenant  in  common  with  the  lessors  of  the 
plaintiff." 

He  cited  Jackson  v.  Stiles,  2  Cow.,  585. 

*Mr.  W.  Fraser,  contra,  objected,  [*392 
among  other  things,  that  the  affidavit  was  too 
loose  and  general. 

Curia.    We  think  it  is  sufficient.     The  form 
agrees  with  that  required  in  the  case  cited. 
Motion  granted. 


JACKSON,  ex  dem.  VROMAN,  ».  VROMAN. 

Practice — Notice  of  Motion  for  Judgment  as  in 
Case  of  Nonsuit. 

Notice  of  motion  for  judgment  as  in  case  of  non- 
suit, cannot  be  given  till  after  the  circuit  at  which 
the  plaintiff  is  bound  to  try  has  passed,  though  he 
entirely  omit  to  notice  his  cause. 

MR.  C.  Y.  LANSING,  for  the  defendant, 
moved  for  judgment  as  in  case  of  nonsuit, 
for  not  going  to  trial  at  the  last  Scoharie  Cir- 
cuit, pursuant  to  stipulation.  He  read  an  affi- 
davit, the  jurat  of  which  was  dated  Oct.  16, 
stating  that  no  notice  of  trial  was,  on  that  day, 
at  the  time  of  making  the  affidavit,  received  for 
the  circuit,  which  was  to  be  holden  Oct.  23. 
And  he  said  the  plaintiff  was  in  default.  He 
had  let  the  time  pass  for  noticing.  It  was  im- 
possible for  him  to  try,  and  should  be  consid- 
ered in  the  same  light  as  if  a  circuit  had  passed , 
and  the  cause  in  fact  not  tried,  through  the 
plaintiff's  fault. 

Mr.  I.  Seelye,  contra,  said  the  application  was 
premature.  The  cause  might  yet  have  been 
tried  by  arrangement  between  the  parties,  or 
the  circuit  might  have  fallen  through.  The 
plaintiff  is  not  completely  in  default  till  his 
cause  has  been,  or  might  be,  called  on  the  cal- 
endar. 

And  of  this  opinion  was  the  Court. 

Motion  denied. 

Cited  ln-1  Wend.,  281;  7  Wend.,  515;  8  How.  Pr.,98. 


Ex  PARTE  BACON  AND  LYON. 

Practice — Discretion  of  C.  P.  as  to  Setting  Aside 
Nonsuit. 

Setting  aside  a  judgment,  by  default,  in  a  court  of 
C.  P.,  is  matter  of  discretion  with  that  court. 

And  this  court  will  not  interfere  on  such  a  subject 
by  mandontttt. 


NOTE.— Mandamus— ConfroJ  of  inferior  cmtrt— Dis- 
cretion. 

A  mandamus  trill  nut  Itc  (wrtw/i  to  contrnl  the  discre- 
tion of  inferior  courts.  See  Hull  v.  The  Supervisors 
of  the  County  of  Onoida.  19  Johns.,  2T>0,  itote. 
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THE  C.  P.  of  St.  Lawrence  Co.  had  set  aside 
a  regular  judgment  by  default  against  the 
defendant,  in  a  cause  wherein  the  relatorswere 
393*]  plaintiffs,  and  one  *Taylor,  defendant, 
on  the  ground  of  merits,  on  payment  of  costs. 

And  this  court  were  now  moved  that  a  man- 
limn  UK  issue,  commanding  the  C.  P.  to  vacate 
that  rule. 

Mr.  B.  S.  Doty,  for  the  relators. 

The  motion  was  not  opposed  ;  but, 

Per  Curiam.  The  C.  P.  must  be  their  own 
judges,  upon  the  circumstances  before  them, 
whether  they  will  set  aside  a  default  upon  the 
merits.  This  is  so  much  a  matter  of  discretion 
that  we  will  not  interfere  by  mandamus.  The 
granting  or  refusal  of  such  an  application  is 
governed  by  no  fixed  principles.  No  positive 
rule  of  law  has  been  violated  by  the  court  be- 
low ;  nor  can  we  fix  bounds  to  their  discretion 
upon  this  subject. 

Besides,  upon  the  circumstances  disclosed 
here,  we  rather  think  we  should  have  set  aside 
the  default  in  question  on  our  own  rules  of 
practice.  But  upon  this  we  give  no  opinion. 

Motion  denied. 


Cited  in—  7  Cow.,  364  ;  5  Wend. 
18  Wend.,  96. 


123  ;  16  Wend.,  378  ; 


BENNETT  «.  W.  M.  DAVIS  AND  N.  DAVIS. 

Infants — Warrant  of  Attorney  by,   to  Confess 
Judgment,  Void. 

A  warrant  of  attorney  by  an  infant,  to  confess 
judgment  is  void ;  and  a  judgment  entered  in  virtue 
of  it  will  be  set  aside  on  motion. 

JUDGMENT  for  the  plaintiff  was  rendered 
J  against  both  the  defendants,  on  bond  and 
warrant  of  attorney.  At  a  previous  term,  the 
judgment  had  been  set  aside  astoN.  Davis.for 
irregularity  in  its  entry,  on  grounds  mentioned 
in  the  report  of  the  same  case,  in  3  Cow.,  68. 

And  now  it  was  moved  that  the  judgment  be 
also  set  aside  as  to  W.  M.  Davis,  on  the  ground 
that  he  was  an  infant  when  the  bond  and  war- 
rant of  attorney  were  executed. 

Mr.  W.  H.  Maynard,  for  the  motion,  cited  1 
H.  Bl.,  75;  Dunl.  Pr.,  359;  W.  Bl.,  1133;  Bing., 
Judg.,42;lDall.,122. 
394*]    *Mr.  G.  C.  Bronson,  contra. 

Curia.  The  warrant  of  attorney  was  void  as 
to  the  infant,  and  the  judgment  must,  there- 
fore, be  set  aside. 

Motion  granted. 

Cited  in— 6  Hill,  242;  8  Abb.  N.  8.,  466;  57  Barb.,175; 
37  Mich.,  239. 


LOWN  v.  ROOSE. 

Stipulation — Judgment  of  Nonsuit. 

On  a  rule  for  a  "  judgment  as  in  case  of  a  nonsuit, 
unless  the  plaintiff  shall  stipulate  and  pay  costs," 
the  plaintiff  must  stipulate  imtanter,  or  at  least 
within  20  days :  or  the  defendant  may  perfect  his 
judgment  without  demanding  costs. 

IN  May  Term,  May  26,  last,  a  rule  was 
moved  for,  and  taken  against  the  plaintiff, 
for  "judgment  as  in  case  of  nonsuit,  unless 
the  plaintiff  shall  stipulate  and  pay  costs." 
But  no  stipulation  was  served  by  the  defend- 
ant's attorney  till  June  16,  thereafter. 
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The  defendant's  attorney  having  taken  judg- 
ment as  in  case  of  nonsuit  against  the  plaintiff, 

A  motion  was  now  made,  in  behalf  of  the 
plaintiff,  to  set  it  aside  ;  and  one  question  was, 
whether  the  stipulation  was  in  sufficient  season 
to  comply  with  the  rule.  No  demand  of  the 
costs  by  the  defendant's  attorney  had  been 
made. 

Mr.  J.  W.  Wheeler,  for  the  motion. 

Maws.  J.  L.  Wendell  and  G.  A.  Shufeldt, 
contra. 

Curia.  The  obligation  to  demand  costs  on 
the  rule  nisi  for  judgment,  as  in  case  of  non- 
suit, does  not  attach  till  a  stipulation  be  actu- 
ally given.  Here  was  a  delay  of  more  than  20 
days  to  give  the  stipulation.  On  a  rule  of  this 
kind,  the  stipulation  must  be  given,  at  least, 
within  20  days  from  the  rule,  and  we  think  in- 
stanter ;  or  the  defendant  may  proceed  and 
perfect  his  judgment  of  nonsuit,  The  motion 
must  be  denied. 

Motion  denied. 


*THE  PRESIDENT,  DIRECTORS  [*395 
AND  COMPANY  OF  THE  ONTARIO 
BANK  v 

BAXTER. 

THE  SAME 

v. 
THREE  OTHERS,  in  three  several  causes. 

Several  Suits  on  Same  Note — Costs — Statute. 

The  Statute,  sess.41,  ch.  259,  sec.  6,  regulating  the 
costs  in  several  suits  on  the  same  note,  &c.,  applies 
to  the  general,  not  the  interlocutory  costs  of  the 
cause ;  e.  g.,  the  costs  of  putting  off  a  cause  at  the 
circuit. 

Where  several  suits  are  brought  against  the 
maker  and  indorsers  of  the  note,  an  affidavit  of 
merits  to  set  aside  an  inquest  in  all  the  causes,  may 
be  made  by  the  maker :  he  being  acquainted  with 
the  facts,  and  the  defense  being  the  same  in  all  the 
causes. 

Citations— Stat.,  sess.  41,  ch.  259,  sec.  6. 

THESE  were  separate  actions  on  the  same 
promissory  note,  against  the  several  de- 
fendants, as  maker  and  separate  indorsers. 

All  the  causes  being  noticed  for  trial  at  the 
last  Oneida  Circuit,  they  were  ordered  by  the 
circuit  judge  to  be  put  off,  on  payment  of 
costs.  These  were  taxed  at  the  full  costs  of 
the  circuit  in  each  cause.  The  defendant  re- 
fused to  pay  according  to  the  taxation,  insist- 
ing that  he  was  bound  to  pay  full  costs  in  only 
one  of  the  causes,  and  disbursements  only  in 
the  others,  and  claiming  that  the  Statute  of 
Apr.  21,  1818,  sess.  41,  ch.  259,  sec.  6,  extend- 
ed to  the  case.  He  accordingly  tendered  this 
amount  to  the  plaintiffs' attorney.  The  latter, 
claiming  the  full  costs  in  all  the  causes.moved 
the  three  for  trial,  in  which  disbursements 
only  were  tendered,  and  took  inquests. 

An  objection  to  this  course  was  made  to  the 
circuit  judge,  and  he  was  moved  to  order  a  re- 
taxation.  He  replied,  that  the  costs  having 
been  taxed  by  a  competent  officer,  must  be 
paid  ;  that  he  had  nothing  to  do  with  the  tax- 
ation and  the  Supreme  Court,  only,  could  af 
ford  relief  on  this  head.  He,  accordingly, 
suffered  the  inquests  to  be  taken. 
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An  affidavit  of  merits  was  now  made  by  the 
maker,  in  the  three  causes,  which  were  against 
the  indorsers.  He  swore  that  he  was  acquaint- 
ed with  the  defense  in  each  cause,  and  that  it 
was  the  same  in  each  of  the  four  causes. 

On  these  facts, 

A  motion  was  made  to  set  aside  the  inquests 
for  irregularity,  and  that  the  costs  be  relaxed. 

Mr.  R.  Cossett,  for  the  motion. 

Mr.  C.  P.  Kirldand,  contra. 

396*]  * Curia.  This  motion  cannot  be 
granted,  on  the  ground  of  irregularity.  The 
Statute,  sess.  41,  ch.  259,  sec.  6,  regulating  the 
costs  of  several  suits  on  the  same  instrument 
or  note,  &c.,  against  maker  and  indorsers,  &c., 
applies  only  to  the  general,  not  to  the  interloc- 
utory costs  of  the  cause. 

But  there  is  an  affidavit  of  merits.  It  is  ob- 
jected that  this  is  made  by  the  maker,  who  is 
not  the  nominal  defendant  in  the  three  causes. 
He  is,  however,  a  party  to  the  instrument.and 
asserts  his  acquaintance  with  the  facts  in  each 
cause  ;  and  that  the  defense  is  the  same  in  all. 
We  think  this  sufficient,  and  grant  the  motion 
to  set  aside  the  inquests,  on  payment  of  all  the 
costs. 

The  motion  to  retax  is  denied. 

Rule  accordingly. 

Cited  in— 19  Wend.,  126 ;  15  How.Pr.,  201. 


MUNRO  v.  BAKER  ET  AL. 

Cause  for  Certiorari  Must  be  Shown — Exception. 

Cause  must  be  shown  for  a  certiorari,  in  all  cases 
where  it  is  to  review  the  proceedings  of  an  inferior 
jurisdiction  for  error,  except  where  the  writ  issued 
out  by  the  people. 

A  WRIT  of  certiorari  had  issued  in  this  cause, 
in  behalf  of  Munro,  to  remove  into  this 
court  the  assessment  list  of  highway  work 
made  by  the  Commissioners  of  Highways  of 
the  Town  of  Mamaroneck,  in  the  County  of 
Westchester,  with  their  proceedings,  and  the 
determination  of  the  Commissioners  in  affix- 
ing the  names  of  persons  mentioned  in  the 
list;  and  the  number  of  days  which  they  deter- 
mined each  person  should  work  for  the  year; 
among  whom  they  named  Munro.  The  certi- 
orari recited  his  complaint,  that  manifest  error 
had  intervened  in  the  list  and  proceedings  of 
the  Commissioners  ;  and  the  writ  was  allowed 
by  the  Recorder  of  N.  Y.,  without  any  cause 
shown  by  affidavit,  or  otherwise. 

Mr.  S.  S.  Lu*/t  now  moved  to  set  aside  the 
writ  as  irregular.  He  insisted  that,  at  com- 
mon law,  it  could  be  allowed  only  in  open 
court ;  2  T.  R.,  89,  and  the  Statute,  1  R.  L., 
140.  does  not  extend  to  the  case. 
31)7*]  *At  any  rate,  cause  should  have 
been  shown  by  affidavit ;  for  there  are  certain 
cases  in  which  the  court,  from  a  regard  to  pub- 
lic convenience,  will  refuse  to  allow  a  certiv- 
ran.  (2  Cai.,  181,  182  ;  20  Johns., 84  ;  2  T.  R., 
234.) 

Mr.  S.  M.  Ilopkiit*,  contra,  said  the  writ  of 
issues,  of  course,  unless  restrained  by  the  Leg- 
islature. This  is  proved  by  our  various  stat- 
utes on  the  subject.  And  see,  also.  Com.  Dig. . 
Certitirari,  B.  Pro  rtye,  the  writ  issues,  of 
course,  even  where  it  is  forbidden  by  I  lie  gen- 
eral words  of  a  statute. 
C»» WEN  6. 


Curia.  Without  saying  whether  an  applica- 
tion should  have  been  made  to  the  court,  we 
are  clear  that  cause  must  be  shown  in  all  cases 
where  a  certiorari  is  brought  to  review  the 
proceedings  of  an  inferior  jurisdiction  for 
error.  It  is  never  of  course,  except  where  it  is 
sued  out  by  the  people.  If  it  were  otherwise- 
we  might  have  every  petty  judicial  contro, 
versy  in  the  State  before  us. 

Motion  granted. 

Cited  in— 20  How.  Pr.,  172 ;  11  Abb.  Pr.,  402 ;  88 
111.,  101. 


GOODRICH,    Administrator  of    GOODRICH, 

v. 
COLVIN  AND  LEIBER. 

Debt  on  Judgment — Not  a  Local  Action —  Venue, 

Debt  on  judgment  is  not 'a  local  action ;  and  the 
venue  may  belaid  in  any  county  in  the  State,  with- 
out regard  to  the  p.ace  of  filing  the  record  or  the 
venue  in  the  original  cause. 

MR.  J.  M'KOWN,  for  the  defeudants.moved 
to  change  the  venue  in  this  cause  from  the 
County  of  Steuben  to  the  County  of  Oneida, 
on  the  ground  that  the  action  was  debt  on  a 
judgment  of  this  court  ;  and  the  venue  in  the 
original  cause  was  laid  in  the  County  of  Oneida; 
and  the  record  of  judgment  filed  in  the  office 
of  the  clerk  of  this  court  at  Utica,  in  the 
County  of  Oneida. 

He  said  the  action  of  a  debt  on  judgment  is 
local,  and  the  venue  is  confined  to  the  place  of 
filing  the  record  and  original  venue.  (1  Chit. 
PI.,  272;  2  Tidd  Pr.,  1035;  2  Johns.  Cas., 
381  ;  9  Johns.,  259.) 

*Mr.  J.  M.  TiUinghast,  contra.  The  [*398 
case  cited  from  2  Johns.  Cas. ,  381,  was  debt  on  a 
judgment  of  the  Court  of  C.  P.  The  reason  of  the 
English  practice  does  not  apply  here.  There, 
records  are  always  filed  at  Westminster  ;  and 
the  object  of  confining  the  venue  to  that  place 
is,  that  the  record  may  be  the  more  conven- 
iently inspected.  No  such  purpose  is  answered 
here,  where  we  have  three  clerks'  offices  in 
three  different  parts  of  the  Stale.  The  place 
of  trial  cannot  follow  the  venue. 

Curia.  Admitting  the  English  practice  to  be 
as  stated,  there  is  no  reason  why  we  should 
follow  it.  The  main  object  of  a  venue  is  to 
facilitate  the  obtaining  and  introduction  of 
testimony  at  the  trial.  These  trials  in  debt  on 
judgment,  when  by  record,  are  in  term  time, 
by  the  record  itself,  without  regard  to  the  place 
Where  it  may  be  filed.  And  if  there  be  any 
other  plea  or  issue  than  nul  tiel  record,  the 
venue  may  be  changed,  to  subserve  the  con- 
venience of  witnesses,  as  in  ordinary  cases. 
There  is  nothing  in  the  nature  of  debt  on  judg- 
ment which  makes  it  local. 

Motion  denied. 


BURTCH,  Demandant,  r.  HOAG,  Tenant. 

Practice  in  Supreme  Court — Helief  Af/ainst  De- 
fault*. 

The  Supreme  Court  art?  governed  by  the  same 
rules  in  relieving  against  defaults  in  real,  as  in  |>e.r- 
snntil  actions. 

And  default  for  not  pleading,  will,  at  the  same 
torm  when  taken,  the  counsel  who  took  it  being 
present  in  court,-  be  opened  of  course. 
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AN  iinparlance  had  been  granted  to  the  first 
day  of  the  present  term,  for  the  tenant  to 
plead,  which  he  omitted  ;  and  his  default  was 
entered. 

After  the  quarto  die  post, 

Mr.  E.  Cowen  moved  that  the  default  be 
opened  and  the  tenant  received  to  plead,  the 
counsel  who  took  the  default  being  in  court. 
He  said  he  supposed  the  motion  for  the  default 
stood  on  the  footing  of  any  ordinary  non  enu- 
merated motion,  which,  under  the  like  circum- 
stances, would  be  opened  during  the  term  at 
which  it  was  granted. 

Mr.  J.  L.  Tiliinghast,  contra,  relied  on  the 
greater  strictness  which  prevails  as  to  real  ac- 
tions, and  cited  2  Dunl.  Pr.,  912. 

399*]  *  Curia.  The  strictness  contended  for 
has  been  much  relaxed  ;  and,  in  real  actions,  we 
are  now  governed  in  granting  relief  against  de- 
faults by  the  same  rules  which  prevail  in  per- 
sonal actions. 
Motion  granted. 


Ex  PARTE  WRIGHT. 

General    Submission   of  Cause   to  Arbitration 
Operate!  as  a  Discontinuance — Exception. 

A  greneral  submission  of  a  cause  to  arbitration  is 
a  discontinuance :  but  not  where  the  parties  agree 
that  a  judgment  may  be  entered  on  the  report. 

And  in  such  a  case,  if  the  submission  be  revoked, 
the  court  may  proceed  with  the  cause  to  trial,  not- 
withstanding the  submission. 

T)  ICHARDSON  sued  Wright  in  the  Oneida 
XL  C.  P.  for  assault  and  battery.  Issue  being 
joined,  the  parties  stipulated  in  writing  to  re- 
fer the  cause  to  three  persons;  that  they  should 
hear  it  on  the  pleadings  ;  and  that  a  judgment 
should  be  entered  on  their  report.  Afterwards, 
the  defendant  revoked  the  submission  ;  but  the 
referees,  notwithstanding,  proceeded  to  a  hear- 
ing, and  reported  for  the  plaintiff.  Then,  the 
defendant  having  threatened  to  move  to  set 
aside  any  judgment  entered  on  the  report,  the 
plaintiff  noticed  his  cause  for  trial  at  the  last 
September  Term  of  the  Oneida  C.  P.  The  de- 
fendant moved  to  strike  the  cause  from  the 
calendar  on  the  ground  of  the  above  proceed- 
ings. The  C.  P.  made  a  rule  denying  the  mo- 
tion. 

A  motion  was  now  made  for  a  mandamus, 
commanding  them  to  vacate  that  rule.  And 
18  Johns.,  22,  and  1  Id.,  315,  were  cited  in  sup- 
port of  the  motion. 

It  was  insisted  that  the  submission  to  arbitra- 
tion was  a  discontinuance  of  the  cause  in  the 
C.  P. 

Mr.  T.  Jenkins,  for  the  relator. 

The  motion  was  not  opposed  ;  but, 

Per  Curiam.  The  court  below  were  right. 
A  general  submission  to  arbitration  is  a  dis- 
continuance. Not  so  of  a  submission  where  a 
judgment  on  the  report,  or  a  cognovit,  is  to  fol- 
low. By  the  very  terms  of  the  submission,  the 
cause  is  to  be  continued  in  court.  The  motion 
must  be  denied. 

Motion  denied. 

Cited  in-1  Wend.,  315 ;  2  Wend.,  506 ;  13  Wend.,  295; 
15  Wend.,  105;  19  Wend..  112;  27  N.  Y.,  232;  4  Barb., 
544 ;  22  How.  Pr.,  343 ;  6  Rob.,  495 ;  21  Wis.,  296. 
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*Ex  PARTE  LAMPMAN.      [*4OO 

Reduction  of  Judgment  on  Appeal — Discretionary 
Power  of  C.  P.  to  Reduce  Costs. 

The  plaintiff  in  a  justice's  court  recovered  $40 ; 
and,  on  appeal  his  recovery  was  reduced  to  $3. 12^6  ; 
held,  that  he  was  entitled  to  $7  costs  with  disburse- 
ments :  and  that  the  C.  P.  had  no  discretion  to  re- 
duce the  costs. 

That  discretion  exists  in  those  cases  only,  where 
the  appellee  recovers  less  in  the  C.  P.  than  in  the 
justice's  court,  but  still  more  than  $25. 

Citations— Act,  sess.  47,  ch.  238,  sees.  39,  41. 

T  AMPMAN  sued  Bennett  and  others  in  a  jus- 
tice's  court  of  the  County  of  Oneida,  and 
recovered  judgment  for  $40.  The  defendants 
appealed  to  the  C.  P.  of  that  county  ;  and  a 
verdict  was  rendered  for  the  plaintiff,  on  trial 
there,  for  $3.12£.  The  court  held  that  this  was 
a  case  in  which  they  might  exercise  a  discre- 
tion as  to  costs,  within  the  41st  section  of  the 
Fifty  Dollar  Act,  sess.  47,  ch.  238,  p.  296;  and 
awarded  the  plaintiff  $1,  costs,  only. 

It  was  now  submitted,  by  consent,  to  this 
court,  whether  the  C.  P.  were  correct  in  their 
construction  of  the  Act. 

Messrs.  Allen  and  Collins,  for  the  appellee. 

Mr.  A.  Bennett,  contra. 

Curia.  By  the  proviso  to  the  39th  section  of 
the  Statute  in  question,  in  all  cases  of  appeal, 
if  either  party  recover  a  sum  not  exceeding 
$25.  his  costs  are  not  to  exceed  $7  beside  dis- 
bursements. 

The  case  is,  therefore,  provided  for  by  that 
section,  and  the  court  below  erred  in  not  award- 
ing the  $7  and  disbursements. 

The  discretionary  power  of  reducing  the 
costs,  is  given  by  the  41st  section,  and  is  in 
cases  not  otherwise  provided  for.  It  can  ap- 
ply only  to  a  case  where  the  recovery  in  the 
C.  P.  is  reduced  below  the  recovery  before  the 
justice,  but  still  exceeds  $25. 


ALLEN  ET  AL.  v.  HENDREE. 

Affidavit  for  Commission. 

An  affidavit  for  a  commission  must  show  that  is- 
sue is  joined  in  the  cause,  or  some  reason  for  apply- 
ing before. 

MR.  J.  T.  B.  VAN  VECHTEN  moved  for  a 
commission  to  take  the  examination  of 
witnesses  ;  but  the  affidavit  for  the  motion  did 
not  state  that  issue  was  joined  in  the  cause  ; 
nor  did  it  assign  any  special  circumstances, 
showing  the  *necessity  or  propriety  of  [*4O1 
a  commission,  before  issue  in  the  cause. 

Mr,  J.  E.  Lovett  objected  that  the  affidavit 
was  defective.  It  should  have  stated  that  issue 
was  joined  in  the  cause,  (2  Johns.,  478  ;  3 Id., 
259.) 

And  of  this  opinion  was  the  Court,  and  they 
denied  the  motion. 

Motion  denied. 


JACKSON,  ex  dem.  MARVIN  ET  AL. 

V. 

S.  HOTCHKISS. 

Entry  on  Lands  Under  Contract  to  Pu,rcha*e — 
Failure  to  Pay  Purcliaze  Money — Estopped  fo 
Deny  Vendor's  Title  even  after  20  Years — 
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Presumption  of  Payment  on  Contract  Under 
Seal,  after  20  Tears^r-May  be  Repelled. 

Where  one  enters  on  land  under  a  contract  to  pur- 
chase, but  neglects  to  pay  the  consideration  money, 
he  and  those  claiming  under  him  are  estopped  to 
question  the  title  of  the  vendor,  or  his  heirs ;  though 
more  than  30  years  have  elapsed  from  the  time  when 
the  last  payment  became  due ;  though  the  vendee, 
and  those  claiming  under  him,  have  made  perma- 
nent and  valuable  improvements,  defended  several 
actions  of  ejectment,  and  not  been  called  on  by  the 
vendor  to  pay,  and  have  even  acquired  title  by  con- 
veyance from  a  third  person. 

A  delay  of  twenty  years  to  demand  the  money,  or 
bring  a  suit  upon  a  contract  unde_r  seal,  will  raise  a 
presumption  of  payment ;  but  this  may  be  repelled 
by  showing  that  the  covenantee  died  after  the  mon- 
ey fell  due,  leaving  the  contract  in  the  hands  of  his 
.attorney,  who  did  not  deliver  it  to  the  administra- 
tors, or  place  it  within  their  control,  till  a  number  of 
years  after  the  covenantee's  death,  it  not  appear- 
ing that  they  had  any  knowledge  of  the  contract  at 
the  time  of  making  out  the  inventory  of  their  in- 
testate's estate. 

T7UECTMENT,  to  recover  part  of  military 
Jj  lot  No.  44,  in  Homer,  Cortland  Co.,  tried  at 
the  circuit  in  that  county,  Jan.  25,  1825,  be- 
fore Throop,  Circuit  J.,  when  the  following 
facts  appeared  : 

The  defendant  came  into  possession  of  the 
premises  in  question,  by  agreement  with  Daniel 
Hoar  and  Abner  Hotchkiss,  who  took  posses- 
sion under  a  written  and  sealed  contract  to  pur- 
chase of  Anthony  Marvin,  who  died  in  1811 
(and  of  whom  the  lessors  of  the  plaintiff  are 
the  children  and  heirs  at  law).  This  contract 
•of  purchase  was  dated  Oct.  19,  1797,  about 
which  time  the  vendees  took  possession.  The 
last  payment  was  to  have  been  made  in  Mar., 
1799.  Two  payments  of  part  of  the  purchase 
money  were  indorsed  on  the  contract1 — the  last, 
of  $6U,  as  of  Feb.  14, 1798.  The  present  action 
was  commenced  in  1824.  The  vendees  and  the 
defendant  had  continued  in  possession  of  the 
premises  in  question  from  the  time  of  the  con- 
tract of  purchase,  and  made  permanent  and 
4O2*]  *  valuable  improvements  ;  and  the  de 
fendant  had  successfully  defended  several  ac- 
tions of  ejectment  for  the  same  premises. 

The  defendant  then  offered  in  evidence  a 
•conveyance  in  fee  of  the  premises  in  question, 
to  himself  from  Henry  I.  Stewart,  dated  Nov. 
•6,  1806  ;  a  deed  of  the  same  premises  from 
Henry  Ennis  to  Stewart,  dated  July  29,  1806, 
in  which  Ennis  was  described  as  the  heir  at 
law  of  David  Ennis,  a  dead  soldier,  to  whom 
lot  44  was  patented  ;  and  also  the  ballot-book 
and  dead  soldier  list,  by  which  it  appeared  that 
the  lot  was  patented  to  David  Ennis. 

The  whole  of  this  evidence  was  objected  to 
on  two  grounds  :  1.  That  the  defendant  was 
concluded,  having  taken  possession  under  the 
ancestor  of  the  lessors.  2.  That  the  convey- 
ance from  Ennis  to  Stewart  was  void,  the  lot 
being  then  in  the  adverse  possession  of  the  de- 
fendant. 

The  counsel  for  the  plaintiff  disclaimed  pro- 
ducing the  evidence  offered  for  the  purpose  of 
setting  up  title  asrainst  the  lessors  of  the  plaint- 
iff or  their  ancestor,  unless  the  jury  should  be- 
lieve, under  all  the  circumstances  of  the  case, 
that  the  contract  with  the  ancestor  of  the  les- 
sors had  been  rescinded. 

In  this  view,  the  judge  admitted  the  evi- 
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dence  ;  which  was  followed  on  the  part  of  the 
defendant  by  evidence  (this  also  being  objected 
to),  that  the  debt  due  to  the  ancestor  of  the  les- 
sors, on  the  contract  of  purchase,  had  not  been 
inventoried  by  his  administrators,  in  their  in- 
ventory of  his  estate.  This  was  met  by  the 
plaintiff  with  explanatory  evidence,  that  the 
contract  was,  at  the  ancestor's  death,  and  long 
before  and  after,  in  the  hands  of  his  attorney; 
and  the  judge  putting  the  cause  to  the  jury, 
upon  the  question  of  fact,  whether  the  contract 
of  purchase  had  not  been  abandoned,  rescind- 
ed or  in  some  way  extinguished  by  the  parties, 
the  jury  found  the  defendant. 

Mr.  8.  Sherwood,  for  the  plaintiff,  now  moved 
for  a  new  trial,  on  the  grounds  that  the  judge 
had  admitted  improper  evidence,  and  erred  in 
submitting  the  question  of  abandonment  to  the 
jury.  He  cited  Cowp.,  214. 

*Mr.  J.  A.  Cottier,  contra,  cited  1  [*4O3 
Johns.  Ch. ,  354,  and  the  case  there  cited ;  1  Esp. , 
366  ; 3  Johns.,  283,  290,  291  ;  5  Johns.  Ch.,  188  ; 
3  Johns.  Cas.,  60;  6  Johns.  Ch.,  168;1R.L.,304. 

Curia,  per  WOODWORTH,  J.  The  evidence 
introduced  at  the  trial,  to  show  that  the  con- 
tract had  been  rescinded,  was  irrelevant  and 
improper.  The  fact,  that  the  defendant,  in 
1806,  took  a  deed  of  the  premises  from  Stew- 
art, is  no  defense  ;  the  defendant  being  es- 
topped from  setting  up  a  title  against  Marvin* 
under  whom  he  held.  It  was  an  act  done,  for 
aught,  that  appears,  without  Marvin's  knowl- 
edge ;  and  neither  he  nor  his  heirs  can  be  af- 
fected by  it,  in  an  action  of  ejectment  against 
the  present  defendant. 

So,  also,  the  evidence,  that  actions  of  eject- 
ment had  been  commenced  against  the  defend- 
ant and  successfully  defended  by  him,  was 
wholly  immaterial.  It  is  not  pretended  that 
Marvin  ever  had  notice  of  those  suits.  If 
he  had,  the  question  of  rescinding  his  contract 
had  no  connection  with  that  proceeding. 

In  judgment  of  law,  there  is  no  sufficient 
evidence  to  raise  the  question  whether  the 
contract  was  rescinded  ;  and,  consequently,  it 
should  not  have  been  submitted  to  the  jury. 

More  than  twenty  years  had  elapsed.between 
the  time  the  last  payment  was  to  have  been 
made,  and  the  commencement  Of  this  action. 
Unexplained,  I  apprehend,  the  presumption  of 
payment  is  made  out.  That  presumption  is, 
however,  sufficiently  repelled.  Marvin  died 
after  the  money  became  due.  His  papers  re- 
lating to  lot  44,  appear  to  have  been  in  the  pos- 
session of  Mr.  Sherwood,  his  attorney,  from 
1807  to  1821.  This  sufficiently  explains  the 
omission  of  the  contract  in  the  inventory,  filed 
by  the  administrators.  At  the  time  of  making 
out  the  inventory,  they  probably  had  no  knowl- 
edge that  the  contract  existed.  It  is  not  urged 
that  payment  was  ever  made  to  Sherwood. 

On  the  case  before  us,  the  plaintiff  was  en- 
titled to  recover. 

*The  verdict  must  be  set  aside,  and  [*4O4- 
a  new  trial  granted,  with  costs  to  abide  the 
event. 

New  tritU  granted. 

Clt«Hl  in— W  N.  Y..  272;  3  Ibirb.,  »»<;  14  Harb.,  4.V>: 
18  Itorb.,  4(W. 
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FRANCIS 

v. 
THE  OCEAN  INSURANCE    COMPANY. 

Marine  Insurance — Foreign  Sentence  of  Con- 
demnation, on  Seizure  for  Illicit  Trade — Right 
to  Seize — Illicit  Trade,  how  Proved — Prelimin- 
ary Proofs,  Waiver  of  Defects  in  Foreign  Citi- 
zen  not  Bound  by  Decision  of  Court  of  His  own 
Country — Interrogatories,  Objections  to. 

In  an  action  on  a  policy  of  insurance,  upon  a  Brit- 
ish ship,  by  an  American  underwriter,  with  a  war- 
ranty against  seizure  for  illicit  trade,  the  defense 
was,  that  she  was  seized  in  a  British  port,  and  con- 
demned by  a  court  of  admirality  there,  for  illicit 
trade :  held,  that  the  condemnation  was  not  con- 
clusive auainst  the  assured. 

A  citizen  or  subject  of  a  country  is  not  to  be 
deemed  a  party  to  a  sentence  of  confiscation  in  its 
courts ;  and,  therefore,  concluded  by  it  as  his  own 
act. 

And  so,  it  seems,  of  a  statute,  or  any  other  public 
authoritative  Act  of  his  government,  as  an  em- 
bargo. 

It  seems  that  a  foreign  sentence  of  condemna- 
tion is,  prima  facie,  evidence  that  the  causes  of  con- 
demnation mentioned  in  it  exist,  and  of  the  author- 
ity of  the  court  to  pronounce  sentence ;  and  throws 
it  upon  the  party  who  denies  the  existence  of  the 
causes  or  the  jurisdiction  of  the  court,  to  do  them 
away  by  evidence  on  his  part. 

So  of  the  regularity  of  the  proceedings. 

Any  government  may  lawfully  provide  (for  the 
seizure  of  vessels,  or  property  belonging  to  its  own 
subjects,  for  a  breach  of  its  municipal  regulations, 
Cither  on  the  high  seas  or  within  its  own  territorial 
limits.  _  And  so  of  their  subjects  themselves. 

And  so,  it  seems,  of  vessels  belonging  to  foreign- 
ers. 

Where  a  seizure  and  condemnation  was,  in  terms, 
for  breach  of  some  or  one  of  the  British  laws  relat- 
ing to  trade  and  navigation ;  held,  that  the  party 
who  would  avail  himself  of  the  sentence,  must  not 
only  show  the  proceedings  of  the  court,  but  the  ex- 
istence of  the  law,  under  which  the  condemnation 
took  place,  by  the  usual  evidence. 

The  libel  and  sentence  are  not  evidence  of  the 
statute  law  upon  which  it  is  founded. 

Proof  that  a  ship's  papers  were  seized  with  her, 
and  delivered  into  the  court  where  she  was  con- 
demned, but  that  a  certain  paper  belonging  to  her, 
could  not  be  found  there  on  search,  is  sufficient  evi- 
dence of  loss,  to  warrant  parol  evidence  of  its  con- 
tents. 

By  a  statute  of  England,  a  certain  amount  of  re- 
pairs in  a  foreign  port  takes  away  the  national 
character  of  the  vessel.  Held,  that  repairs  being 
made  to  less  than  that  amount,  did  not  render  it 
necessary  to  sail  with  evidence  of  the  true  amount 
of  repairs,  as  part  of  the  ship's  papers. 

If  it  be  the  dnty  of  the  master  or  supercargo,  in 
behalf  of  the  assured,  to  appear  and  put  in  a  claim 
to  a  vessel  insured,  and  improperly  seized  under 
pretense  of  carrying-on  illicit  trade  (of  which  qucere), 
the  omission  of  this  duty  may  be  excused  by  irreg- 
ularity in  the  court  where  the  suit  is  pending  ;  as 
where  process  of  monition  is  returnable  at  one 
place,  and  the  cause  heard,  and  the  vessel  condemed 
at  another,  unknown  to  the  supercargo. 

The  assured,  in  a  policy  upon  a  ship,  who  sustains 
a  total  loss  by  seizure,  &c..  is  entitled  to  recover  all 
expenses  fairly  incurred  in  obtaining  a  restoration 
of  the  proceeds  of  the  ship,  on  condemnation  and 
sale. 

In  an  action  on  a  policy  of  insurance  upon  a  ship, 
it  appeared  that  when  the  underwriters  were  applied 
to  for  payment  for  a  total  loss,  they  replied  that  they 
would  not  settle  the  claim  in  any  way.  Held,  that 
this  was  a  waiver  of  preliminary  proqf  of  interest  in 
the  assured. 

Answers  to  interrogatories  upon  a  commission 
cannot  be  objected  to,  at  the  trial,  as  incompetent 
evidence,  provided  they  are  fairly  within  the  scope 
of  the  interrogatories. 

The  proper  time  to  object  is,  when  the  interroga- 
tories are  settled. 

But  the  answers  must  be  restrained  in  their  effect 
to  matters  of  fact,  and  cannot  be  received  to  estab- 
lish a  matter  of  law  ;  as  where  a  master  of  a  vessel 
answered  that  the  voyage  was  fair  and  lawful,  &c. 
This  was  held  inadmissible,  beyond  showing  the 
bona  fides  with  which  he  acted. 
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Citations— 9  Johns.,  192 ;  7  Johns.,  57,  315,  425,  426,. 
514 ;  8  Johns.,  307 ;  1  Dunl.  Pr.,  546 ;  3  Bos.  &  P  ,  291 : 
8  T.  &  R.,  259  :  10  East,  536  to  549 ;  15  East,  477,  525 ;  5 
Taunt.,  824,  674 ;  2  M.  &  S.,  94;  2  Johns.  Cas.,  287,  481, 
485  :  4  Cr.,  279 ;  6  Cr.,  283 ;  2  Cr..  187, 234, 235,  236 ;  1  Cai. 
Cas.  Err.,  xxix,  215;  1  Marsh.,  347,  n.:  3  Serg.  &  R.,  74; 
2  Marsh.,  709,  a,  n.  713 ;  2  Cai.,  155, 163 ;  3  Johns.,  105, 
310;  1  P.  Wms.,  431;  Peak.  N.  P.,  18;  3  Esp.,58;  4 
Esp..  79 ;  5  Johns.,  298 ;  13  East,  332. 

A  SSUMPSIT  for  a  total  loss  on  a  valued  poli- 
il.  cy  of  insurance,  on  the  British  brig  Fran- 
cis, tried  at  the  adjourned  *N.  Y.  Cir-  [*4O5 
cuit,  Jan.  10,  1824,  before  Edwards,  Circuit  J. 

The  policy  was  dated  Nov.  15, 1817,  and  was 
at  and  from  Middletown,  in  Conn,  to  one  or 
more  islands  in  the  West  Indies,  &c.  :  and  con- 
tained the  usual  risks  of  the  seas,  &c.,  takings 
at  sea,  restraints,  &c.,  of  all  kings,  princes  or 
people,  with  a  clause,  that  in  case  of  any  losa 
or  misfortune,  it  should  be  lawful  and  neces- 
sary.for  the  assured  to  work,  labor  and  travel, 
for,  in  and  about  the  safeguard  and  recovery 
of  the  vessel  :  to  the  charges  whereof,  the  de- 
fendants would  contribute,  &c. ,  warranted  free 
from  any  damage  or  loss  which  might  arise  in 
consequence  of  a  seizure  or  detention,  for,  or 
on  account  of  any  illicit  or  prohibited  trade,&c. 
The  policy  provided  for  payment  within  30- 
days  after  proof  of  loss. 

On  the  trial,  the  plaintiff  admitted  that  no- 
preliminary  proof  of  interest  in  the  assured 
had  been  furnished  to  the  defendants.  But  he 
showed,  that  on  producing  the  other  prelimi- 
nary proof  to  the  defendants  (Aug.  9,  1821), 
they  answered  that  they  would  not  settle  the 
claim  in  any  way.  It  appeared  that  the  ship 
was  owned  by  the  plaintiff,  a  British  subject,  on 
whose  account  she  was  insured.  She  sailed  on 
the  voyage  insured  in  Dec.,  1816,  under  the 
British  flag,  Robert  Garrick,  a  British  subject^ 
master.  At  the  time  he  took  charge  of  her  (Sept. 
21,  1816),  the  crew  were  all  English,  8  in  num- 
ber. The  ship  was  147  tons,  and  had  an  En- 
glish register,  the  last  he  saw  of  which,  was  in 
Dec.,  1817.  She  had  undergone  repairs  at  Mid- 
dletown ;  but  to  an  amount  less  than  15s.  for 
each  ton.  But  there  was  no  proof  of  this  among 
the  ship's  papers.  Garrick,  the  master,  was  ex- 
amined for  the  plaintiff,  on  commission  under 
the  Statute,  1  R.  L.,  519,  520,  and  answered  to 
the  llth  and  12th  interrogatories  of  the  plaint- 
iff, that  the  voyage,  as  far  as  he  knew,  was  fair 
and  lawful  ;  that  the  vessel  was  regularly 
cleared  out  at  Middletown  ;  and  he  knew  noth- 
ing of  any  illicit  transactions  on  the  voyage  ; 
and  that  she  was  not  engaged  in  any  illicit'trade 
while  he  commanded  her  (which  was  during 
the  voyage),  with  any  power  or  powers.  About 
*Dec.  25, 1817,  Thomas  Francis,  a  Brit-  [*4OG 
ish  subject,  being  then  supercargo,  the  ship 
while  standing  off  and  on  the  port  of  St.  Johns, 
in  Antigua,  to  try  the  market,  was  seized  and 
taken  posseision  of,  with  all  her  papers, by  His- 
Britannic  Majesty's  ship  Antelope  ;  in  conse- 
quence of  which,  the  voyage  was  broken  up, 
and  the  ship  and  cargo  lost  to  the  plaintiff. 
The  vessel  being  libeled  in  the  Court  of  Vice- 
Admiralty  at  Antigua,  the  supercargo  intended 
to  make  a  defense  ;  but  being  misinformed  as 
to  the  time  and  place  of  hearing,  the  attempt 
failed.  He  went  to  the  Court  House  ;  but  was 
told  on  his  arrival,  that  the  vessel  had  already 
been  condemned  at  the  judge's  chambers. 

The  answers  to  the  llth  and  12th  interroga- 
tories, were  objected  to  as  inadmissible  ;  but 
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the  objection  was  overruled,  and  the  defendants 
excepted. 

Among  the  ship's  papers  was  a  license  to  the 
master,  obtained  from  the  British  Consul  at  N. 
Y. ,  to  complete  the  crew  by  seamen  not  British. 
All  the  papers  having  been  filed  in  the  Vice- 
Admiralty  ;  and  no  account  being  given  of  this 
paper  by  the  registrar  of  that  court,  who  was 
examined  on  commission,  the  plaintiff  (though 
this  was  objected  to)  was  allowed  to  give  parol 
evidence  of  its  contents. 

The  libel  and  sentence  of  the  Vice- Admiralty 
were  proved  by  the  defendants  under  a  com- 
mission. By  these  it  appeared  that  the  ship 
was  captured  on  the  high  seas  ;  that  she  was 
libeled,  1.  As  importing  goods,  &c.,  not  being 
a  British  vessel,  and  manned  with  a  crew  three 
fourths  British,  against  the  form  of  the  British 
Statute.  2.  As  importing  goods  prohibited  by 
British  Statute.  3.  As  having  been  repaired, 
when  this  was  not  necessary,  &c.,  at  Middle- 
town,  to  the  amount  of  more  than  15s  per  ton, 
and  yet  importing,  &c.,  contrary  to  a  British 
Statute.  4.  As  importing  prohibited  articles 
from  the  U.  S.,  contrary  to  a  British  Statute. 
The  process  of  monition  was  to  appear  Jan. 
21,  between  9  and  12  A.  M.,  at  the  St.  Johns. 
Court  House.  It  was  served  by  being  fixed  on 
the  Court  House  door.  Here,  as  before  men- 
4O7*]  tioned,  the  *supercargo  appeared;  but 
the  condemnation  was  at  the  judge's  chambers. 
The  decree  recited  that  no  claim  had  been  in- 
terposed, and  condemned  the  vessel  and  cargo 
as  forfeited,  "for  a  breach  of  some  or  one  of 
the  laws  relating  to  trade  and  navigation." 

Considerable  expense  was  afterwards  in- 
curred by  the  plaintiff,  in  prosecuting,  by  his 
agent  the  supercargo,  a  claim  before  the  Lords 
Commissioners  of  the  British  Treasury,  Lon- 
don, for  the  proceeds  of  the  ship,  by  whom 
an  order  was  made  to  restore  the  net  proceeds. 

Verdict  for  the  plaintiff  for  $8,000,  subject 
to  the  opinion  of  the  court,  &c.,  on  a  case,  with 
liberty  to  either  party  to  turn  it  into  a  special 
verdict  or  bill  of  exceptions. 

Mr.  J.  Duer,  for  the  plaintiff  : 

1.  The  preliminary  proof  was  sufficient,  the 
necessity  of  making  proof  of  interest  being 
waived  by  the  conduct  of  the  defendants.  The 
refusal  to  pay  was  general.  Had  they  intended 
to  make  an  objection  on  the  ground  of  a  defect 
in  the  preliminary  proof,  they  should  have  said 
so.      Vos  v.  Robinson,  9  Johns.,  192. 

2.  The  defendants  failed  to  prove  that  the 
vessel  was  seized  and  condemned  on  account 
of  an  illicit  and  prohibited  trade.     This  was 
matter  of  defense.     The  warranty  was  not  af- 
firmative— as  that  a  certain  course  of  conduct 
should  be  pursued.     In  such  a  case,  I  agree 
that  compliance  must  be  shown  by  the  assured. 
It  is  a  condition  precedent.     (Condv,  Marsh., 
346,  347  ;  7  Johns.,  47  ;  2  Serg.  &  li,  119.)  In 
this  case,  however,  the  onus  lies  on  the  under- 
writers.    What  is  the  meaning  of  this  clause 
of  warranty  ?     I  agree  that  the  cases  in  Mass, 
would  seem  to  give  effect  to  a  sentence  founded 
on  a  mere  pretense  of  illicit  trade,  but  they 
are  in  opposition  to  the  decisions  of  both  our 
own  courts  and  those  of  England.     These  re- 
quire that  the  underwriters  should  shown  law- 
ful authority,  in  fact,  to  seize  and  condemn  ; 
not  merely  a  seizure  and  condemnation  on  the 
ground  of  illicit  trade  ;  but  that  the  trade  was, 
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in  fact,  prohibited;  that  an  offense  was,  in  truth, 
committed,  which  formed  a  legal  foundation 
*for  the  forfeiture.  Johnson  v.  Ludloic,  [*4O8 

2  Johns.  Cas.,  481;  S.  C.,  1  Cai.  Cas.,  xxix.  So 
in  the  Supreme  Court  of  the  U.  S. ;  Church  v. 
Hubbart,  2  Cr.,  187  ;  Condy,  Marsh.,  346,  note 
55.  So  in  Pennsylvania.  Smith  v.  Del.  In*.  Co., 

3  Serg.  &  R.,  74,  82.     The  seizure  in  question 
was  made  on  the  ground  of  a  violation  of  the 
municipal  regulations  of  England;  and  though, 
if  it  had  been  for  a  violation  of  the  law  of  war, 
the  court  would  not  require  proof  of  the  au- 
thority of  a  public  armed  vessel ;  yet  they  will 
require  it  in  a  case  which  does  not  rest  on  the 
law  of  nations.    They  cannot  take  judicial  no- 
tice of  the  local  municipal  regulations  of  for- 
eign countries. 

But,  if  this  is  to  be  taken  as  a  legal  condem- 
Nation  as  between  the  owner  and  the  British 
nation,  yet  it  is  an  event  against  which  we  did 
not  warrant.  The  vessel  was  seized  on  the  high 
seas  by  a  public  ship.  No  nation  has  power  to 
pass  a  law  giving  such  an  authority.  The  plaint- 
iff's vessel  was  without  the  jurisdiction  of  mu- 
nicipal law  ;  and  subject  only  to  the  law  of 
nations.  There  being  a  defect  in  the  jurisdic- 
tion of  the  court  at  Antigua,  the  sentence  was 
inoperative  and  void.  Rose  v.  Himely,  4  Cr., 
241,  268.  The  only  evidence  of  condemnation 
on  the  ground  of  illicit  trade  is  the  record;  and 
in  no  case  should  this  be  received,  even  as 
prima  fade  evidence,  without  proof  that  the 
court  had  jurisdiction.  There  is  no  pretense 
that  the  Court  of  Vice- Admiralty  acted  under 
the  law  of  nations.  The  subject  was  not  within 
its  ordinary  powers,  and  this  court  cannot  see 
that  it  had  jurisdiction.  As  a  court  of  admi- 
ralty, it  had  no  power  to  enforce  a  municipal 
regulation.  Its  power  must  depend  on  some 
local  statute.  None  is  shown.  In  Rose  v.  Himely 
it  was  deemed  necessary  to  show  the  authority 
of  the  court  affirmatively,  to  punish  infractions 
of  the  municipal  law.  It  was  conceded  that  it 
could  not  do  this  as  a  court  of  admiralty  ;  but 
only  in  the  character,  of  an  instance  court;  and 
acting  in  the  latter  character,  upon  pretense  of 
a  municipal  offense  which  did  not  exist,  the 
property  being  seized  on  the  high  seas,  the  con- 
demnation was  holden  void.  The  *rec-  [*4OJ> 
ord  is  proof  of  what  appears  upon  its  face,  not 
of  jurisdiction.  And  though  there  be  jurisdic- 
tion, if  the  facts  set  forth  do  not  warrant  a  con- 
demnation, the  record  cannot  be  received  to 
prove  a  breach  of  the  warranty.  1  Johns.,  485; 
2  Cr.,  187  ;  4/rf.,  241  ;  Fitzximmoti*  v.  Newport 
1m.  Co.,  4Cr.,185;  Doug.,  574;  Condy,  Marsh.. 
397.  Where  it  is  seen  that  the  foreign  court 
acts  properly  nothing  more  is  required,  either 
to  show  jurisdiction  or  the  cause  of  condem- 
nation. But  what  means  have  this  court  of  in- 
quiring into  and  determining  a  question  aris- 
ing out  of  the  municipal  law  of  another  nation  ? 
In  every  case  in  the  courts  of  the  U.  S.,  the 
propriety  and  necessity  of  this  inquiry  into 
jurisdiction,  and  the  original  law  conferring 
that  jurisdiction,  has  been  admitted.  (4  Cr., 
268;  2  Td.,  189. 

But  suppose  the  court  had  jurisdiction  both 
of  the  place  and  subject-matter  ;  still  we  say 
this  sentence  is  void  for  defi-cts  apparent  on  the 
face  of  the  proceedings. 

It  is  void  for  uncertainty.  It  does  not  ap- 
pear what  law  was  violated.  The  cause  of  con- 
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demnation  must  be  substantially  shown, or  the 
sentence  is  not  evidence.  To  say  the  contrary, 
would  make  it  conclusive — an  effect  which  all 
the  cases  in  this  State  deny  to  it.  If  we  cannot 
avail  ourselves  of  the  uncertainty,  there  is 
nothing  which  we  can  deny.  No  time  is  men- 
tioned ;  nor  does  it  appear  that  the  alleged  vio- 
lations had  any  connection  with  the  trade  in 
which  the  vessel  was  engaged.  In  truth,  no 
cause  of  condemnation  appears  upon  the  face 
of  the  sentence,  except  the  default  of  the  mas- 
ter to  interpose  a  claim.  The  sentence  passed 
by  default.  There  was  no  trial.  Such  a  cause 
is  altogether  inadequate.  The  master  was  not 
bound  to  interpose  a  claim.  Gardere  v.  Col. 
Ins.  Co.,  7  Johns.,  514.  Besides,  the  proceed- 
ings are,  on  their  face,  fraudulent.  The  par- 
ties to  be  affected,  had  neither  actual  nor  con- 
structive notice.  I  admit,  that  where  proceed- 
ings are  in  rein,  as  in  admiralty  and  revenue 
cases,  personal  notice  is  not  necessary;  but  the 
usual  course  is  to  proceed  by  attachment ;  or 
at  least  a  monition  must  go.  This  is  required 
by  the  law  of  nations.  (Vide  Hall,  Adm.  Pr., 
41O*]  *132,  133.  It  does  not  appear  here  that 
the  parties  had  or  could  have  had  any  notice. 
The  notice  which  was  given,  was  calculated 
and  probably  intended  to  mislead.  It  was  to  ap- 
pear and  show  cause  at  the  Court  House,  at 
the  very  hour  when  the  vessel  was  condemned 
at  the  judge's  chambers. 

Again  ;  all  the  causes  of  condemnation  al- 
luded to  by  the  libel  are  disproved.  They  rest 
on  the  single  fact  of  importation, which  means 
bringing  to  some  port  for  the  purposes  of  sale 
by  way  of  commerce.  The  vessel  had  not 
reached  the  port  when  she  was  seized. 

3.  In  addition  to  a  total  loss,  the  plaintiff  is 
entitled  to  recover  the  moneys  fairly  expended 
in  suing  for,  and  obtaining  a  restoration  of  the 
proceeds  of  the  vessel.  (1  Johns.,  412  ;  7  Id., 
57,  412.)  We  do  not  seek  to  recover  what  was 
properly  chargeable  on  the  cargo. 

Messrs.  G.  Griffin  and  B.  D.   Ogden,  contra: 

1.  There  was  no  sufficient  preliminary  proof 
of  interest.     We  leave  it  to  the  court  to  say, 
whether  the  plaintiff  has  brought  himself,  on 
this  point,  within  Vos  v.  Robinson,  which  he  re- 
lies upon. 

2.  The  answers  of  Garrick  to  the  llth  and 
12th  interrogatories,  should  not  have  been  ad- 
mitted.   These  answers  were  general,  and  went 
both  to  the  law  and  the  fact.     Perjury  could 
not  be  assigned  of  them.  Aside  from  these  an- 
swers, there  is  no  evidence  against  the  fact  of 
illicit  trade. 

3.  Parol  evidence  ought  not  to  have  been  ad- 
mitted of  the  contents  of  the  paper  obtained 
from  the  British  Consul  at  N.  Y.  The  registrar 
should  have  been  interrogated  on  the  subject 
particularly,  or  an  authenticated  copy  should 
have  been  produced. 

4.  The  assured  being  a  British  subject,  can- 
not recover  for  any  act  done  by  or  under  the 
authority  of  his  own  State.     The  sentence  was 
conclusive  against  the  whole  world.  Here  was 
no  want  of  jurisdiction  in  the  British  Govern- 
ment, merely  because  the  seizure  was  on  the 
high  seas.  A  nation  may  enforce  its  municipal 
regulations  against  its  own  subjects,  either  on 
the  high  seas  or  within  its  jurisdictional  limits. 
41  l*]*The  plaintiff  was  a  British  subject;  the 
vessel  insured  was  British  ;   both,  therefore, 


subject  to  British  laws;  and  the  vessel,  sailing 
under  a  British  flag,  was  condemned  by  a 
British  court  for  violating  those  laws.  A  pub- 
lic ship  has  jurisdiction  everywhere  over  the 
subjects  and  vessels  of  its  own  nation, whether 
out  at  sea  or  in  the  harbor.  There  is  no  case 
limiting  this  authority,  except  as  to  other  na- 
tions; and  even  as  to  these,  it  may  extend  be- 
yond their  immediate  jurisdiction.  (2  Cr.,  234.) 
The  court  having  jurisdiction,  the  plaintiff  can- 
not question  its  proceedings.  He  was  a  British 
subject,  and  a  party  to  those  proceedings.  They 
are  to  be  deemed  his  own  act.  Tliis  has  re- 
peatedly been  holden  of  the  legislative  Acts  and 
public  ordinances  of  a  government.  Conway 
v.  Gray,  10  East,  536;  Sa,me  v.  Forbes,  Id.,  539; 
Murray  v.  Shedden,  Id.,  540  ;  Touteng  v.  Hub- 
bard,  3  Bos.  &  P.,  291,  302.  He  is  equally  a 
party  to  the  judicial  acts  of  his  own  govern- 
ment. Mennett  v.  Bonham,  15  East,  477;  Flindt 
v.  Scott,  Id.,  525;  Simeon  v.  Bazett,  2  Maule  & 
S.,  94;  Bazett  v.  Meyer,  5  Taunt.,  824;  Flindt 
v.  Scott,  Id.,  674;  Power  v.  Whitmore,  4  Maule 
&  S.,  141.  A  condemnation  by  one  of  the  as- 
sured's  own  tribunals,  is  like  the  interruption 
of  a  voyage  by  his  own  act.  It  is  a  general  rule 
that  the  act  of  a  government  is  the  act  of  each 
individual  of  that  government  (7  Johns.,  308, 
309);  except  where  both  parties  litigant  are  sub- 
jects of  the  government  which  does  the  act. 
(Id.,  318.)  There  the  rule,  which  is  a  political 
one  relating  to  foreign  governments,  does  not 
apply. 

5.  There  is  no  evidence  that  the  vessel  had 
not,  in  fact,  been  guilty  of  the  infractions  of 
the  British  laws  relative  to  trade  and  naviga- 
tion, charged  in  the  libel.     There  can  be  lio 
doubt  that  the  sentence  is,  prima  facie,  evidence 
of  the  facts  contained  in  the  record.   (2  Johns. 
Cas.,  457.  467  ;   2  Cai.  Cas.,  217.)    These  are 
negatived,  we  have  seen,  by  nothing  but  the 
oath  of  the  captain.    But  in  this  case,  the  sen- 
tence is  more  than  prima  facie  evidence.     It  is 
conclusive  upon  the  plaintiff,  because  he  was 
a  British  subject.  The  decisions  cited,  holding 
these  sentences  *to  be  only  prima  facie  [*412 
evidence,    do  not  apply  to  a  condemnation 
against  one  who  is  a  subject  of  the  State  which 
condemns.     They  are  founded  on  the  danger 
of  improper  influence  over  foreign  tribunals. 

Again];  it  is  not  a  compliance  with  the  war- 
ranty that  the  trade  was  not  illegal;  it  is  equally 
violated,  if  the  vessel  be  not  navigated  accord- 
ing to  law,  having  all  necessary  papers  to  main- 
tain its  character.  Cleveland  v.  Un.  Ins.  Co., 
8  Mass.,  308,  320;  Oswell  v.  Vigne,  15  East,  70. 
The  warranty  extends  to  the  particular  ad srent- 
ure.  Dugttet  v.  Rhinelander,  1  Johns.  Cas., 
360;  Miller,  1m.,  496. 

The  sentence  is  certain  enough.  In  law.  that 
is  certain  which  may  be  made  so.  Take  the 
sentence  in  connection  with  the  libel,  and  there 
is  sufficient  cause  of  condemnation  apparent. 
How  far  from  Antigua  the  vessel  was  when 
seized  does  not  appear.  If  she  was  in  the  lim- 
its of  the  port,  this  amounted  to  an  importa- 
tion. Leaver  v.  Smith,  Bunb.,  79;  1  Chit.  Com. 
Law,  244,  246.  But  we  will  not  insist  that  here 
was  an  importation  in  fact.  It  is  enough  that 
the  condemnation  assigns  this  for  cause.  It  is 
conclusive  upon  the  plaintiff,  who  was  a  party 
to  the  proceediqg. 

6.  There  was  a  breach  of  the  implied  war- 
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ranty  that  the  vessel  should  be  navigated  and 
documented  as  a  British  vessel.  Being  described 
as  a  British  ship  in  the  policy,  this  amounts  to 
a  warranty  of  her  character;  and  she  was  bound 
to  sail,  and  be  furnished  as  such  in  all  respects, 
so  as  to  maintain  her  character.  Goix  v.  Low, 
1  Johns.  Cas.,  341;  Murray  v.  U.  Ins.  Co.,  2  Id., 
163;  Barker  v.  Phoenix  Ins.  Go.,  8  Johns.,  307; 
Blaggv.  N.  Y.  Ins.  Co.,  1  Cai.,  549.  Three 
fourths  of  the  seamen  should  have  been  British. 
The  excuse  for  having  a  less  number  was  not 
properly  certified.  (1  Chit. Com.  Law,  256, 257.) 
Nor  had  the  vessel  any  papers  showing  her  re- 
pairs to  be  less  than  15s  on  each  ton.  Here  are 
two  warranties— one  express,  the  other  implied; 
and  if  they  be  not  both  complied  with,  the  un- 
derwriters are  not  accountable  for  the  loss,  let 
4 1 3*1  it  happen  f r<5m  what  cause  *it  would. 
(Phil.  Ins.,  127,  and  the  cases  there  cited;  Park, 
287.) 

We  have  a  right  now  to  show  what  are  the 
British  Navigation  Laws,  and  may  use  Chitty's 
Commercial  Law  as  evidence.  (3  Johns.,  107.) 

[The  counsel  also  cited  different  parts  of 
Holt's  Law  of  Shipping,  to  show  that  the  Brit- 
ish Navigation  Laws  had  been  violated  by  the 
vessel  in  question.] 

7.  No  answer  or  claim  was  put  in,  or  defense 
made  to  the  libel.  The  master  was  bound  to 
defend.  All  being  British,  and  no  successful 
defense  being  made, we  are  bound  to  infer  that 
none  could  have  been  made,  through  some  de- 
fect in  the  papers.  Here  being  no  immediate 
right  to  abandon,  the  master  was  the  agent  of 
the  assured  only.  He  continued  so  till  after 
the  condemnation.  The  claim  might  have  been 
interposed  before  the  monition  was  returnable. 
It  is  very  usual  in  courts  of  admiralty  to  dis- 
regard the  place  of  return, where  no  claim  is  in- 
terposed; and  though  the  process  mention  one 
place,  to  condemn  at  another.where  the  judge 
happens  to  be  at  the  time.  They  do  this  be- 
cause no  opposition  appears.  No  fraud  is, there- 
fore, imputable  on  that  ground.  It  is  a  com- 
mon thing  with  our  own  courts  of  admiralty. 

Mr.  T.  A.  Emmet,  in  reply.  The  Lords  Com- 
missioners restored  the  proceeds  of  the  vessel. 
This  appears  by  the  preliminary  proof,  and 
established  the  national  character  of  the  vessel 
and  the  interest  of  the  assured,  for  the  purpose 
of  preliminary  proof.  But  it  is  evident  the  de- 
fendants did  not  mean  to  question  the  plaintiff's 
interest,  by  the  general  ground  which  they  took 
on  the  demand  of  payment 

As  to  the  answers  of  Capt.  Garrick,  illicit 
trade  is  what  every  navigator  is  bound  to  know. 
It  was  right,  therefore,  for  him  to  answer  gen- 
erally; and  if  gentlemen  desired  him  to  be  more 
E  articular,   they  should  have  cross-examined 
im.     This  is  every  day's  practice,  where  the 
question  relates  to  "one's"  ordinary  and  daily  oc-  j 
4  14*]  cupations,  mixed  up  of  *law  and  fact. 
If  the  answers  wore  false,  they  wore  a  fair  sub- 
ject of  indictment  for  perjury. 

But  the  objection  came  too  late.  It  should 
have  been  made  to  the  interrogatories  when 
they  were  settled  by  the  judge. 

The  loss  of  the  paper  received  from  the  Brit- 
ish Consul  was  sufficiently  shown  to  warrant 
the  parol  evidence.  All  the  papers  went  into 
the  Court  of  Vice  Admiralty  ;  and  it  was  » IIP 
duty  of  the  registrar,  when  examined  on  com- 
mission, to  annex  it  to  the  interrogatories,  if  it 
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continued  with  him.  Not  having  done  so.  the 
presumption  is,  that  it  was  not  to  be  found. 

As  to  jurisdiction;  the  record  speaks  of  the 
high  seas  as  the  place  of  seizure,  and  the  evi- 
dence is  inconsistent  with  the  case  being  within 
the  jurisdiction  of  a  municipal  court. 

I  yet  want  to  see  the  law  which  says  that  the 
sentence  of  a  court  is  more  conclusive  on  the 
subject  of  the  country  to  which  the  court  be- 
longs, than  a  foreigner.  Whatever  a  sentence 
in  rem  may  be,  it  is  the  same  as  against  all  the 
world.  Its  effect  is  not  tried  by  the  parties.  If 
conclusive  against  one,  it  must  be  so  as  to  all. 
But  suppose  this  to  be  its  effect;  upon  what  is 
the  sentence  before  the  court  conclusive  ?  The 
libel  states  four  different  causes  of  condemna- 
tion, all  under  the  Navigation  Laws.  The 
sentence  does  not  establish  all  or  either  of  them. 
I  admit,  that  if  this  had  referred  to  the  libel,  it 
would  give  certainty;  but  it  does  not. 

If  every  citizen  is  to  be  deemed  a  party  to  the 
acts  of  his  own  government,  it  does  not  follow 
that  he  is  a  party  to  the  proceedings  of  all  its 
courts.  The  cases  cited  against  the  plaintiff  on 
this  head,  do  not  go  beyond  laws  and  public 
acts  of  the  government  itself  ;  and,  in  this  res- 
pect, it  will  be  found  on- examining  them,  that 
they  are  by  no  means  uniform ;  and  the  higher 
and  better  authority  in  England,  is  now  against 
the  doctrine  even  to  this  extent, 

A  judgment  by  default  may  carry  the  conse- 
quences of  a  condemnation;  but  it  establishes 
no  fact.  (13  Johns.,  205.)  No  monition  was 
served,  except  by  affixing  on  the  door  of  the 
*Court  House.  There  was  nothing  done  [*4 1  5 
on  board  the  ship  to  bring  the  notice  home  to 
the  master  or  supercargo. 

Illicit  trade  is  municipal  trade  ;  and  it  is  not 
enough  that  there  has  been  a  condemnation  for 
that  cause  ;  but  it  must  be  shown  that  there 
was  in  fact  an  illicit  trade.  The  law  by  which 
the  trade  was  prohibited,  must  be  proved  as  a 
fact  before  the  jury.  (My  argument  in  Smith 
v.  Elder,  3  Johns.,  109.)  A  foreign  law  istrav- 
ersable,  and  must  always  be  proved,  just  like 
any  other  fact. 

We  were  not  bound  to  carry  about  the  ship, 
proof  as  to  the  amount  of  repairs.  Originally, 
she  was  a  British  ship.  Primn  facie,  she  was 
to  be  deemed  so  in  all  courts,  she  having  her 
register  about  her  ;  and  it  lay  with  the  opposite 
party  to  justify  the  seizure,  by  proving  that 
the  amount  of  repairs  had  taken  away  her  na- 
tional character.  (Abb.,  pt.  1,  ch.  2.) 

There  is  no  decision  that  you  may  nntalmn- 
don  immediately,  on  a  seizure  under  pretense 
of  a  violation  of  municipal  laws. 

Curia,  per  SUTHERLAND,  J.  The  defendants 
waived  whatever  imperfection  there  may  have 
been  in  the  preliminary  proofs  of  the  plaintiff's 
interest  in  the  subject  insured,  by  not  putting 
their  refusal  to  pay  upon  that  ground.  They 
declared,  "that  they  would  not  settle  the  claim 
in  iiny  way;"  putting  their  objection  to  pay  on 
the  merits  of  the  rase,  and  not  any  defect  in 
the  proof  of  the  plaintiff's  interest.  If  that 
ground  had  been  taken,  the  defect  might,  and 
undoubtedly  would  have  been  supplied.  (9 
Johns..  19'/;  7  Johns.,  315  :  8  Johns.,  307.) 

But  thi«  point  was  not  much  insisted  upon 
by  the  defendant's  counsel,  and  is  clearly  in 
capable  of  being  supported. 
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It  is  objected,  3d:  That  the  answers  of  Capt. 
Garrick  to  the  llth  and  12th  interrogatories, 
ought  not  to  have  been  admitted  in  evidence. 
The  interrogatories  do  not  form  a  part  of  the 
case  ;  but  it  must  be  assumed  that  the  answers 
are  responsive  to  them  ;  not  going  essentially 
beyond  the  scope  of  the  inquiries  made.  If  so, 
4  US*]  it  appears  to  me  the  ^objection  comes 
too  late.  It  should  have  been  made  to  the  in- 
terrogatories. They  are  settled  by  a  judge  or 
other  officer  possessing  the  powers  of  a  judge, 
upon  due  notice,  after  a  copy  has  been  served 
upon  the  opposite  party.  If  improper,  they 
may  be  excepted  to,  and  the  exception  will 
either  be  sustained  or  overruled  by  the  judge; 
and  the  interrogatories  modified  or  established 
accordingly.  (1  Dunl.  Pr.,  546.)  If  no  objec- 
tion is  made  to  the  interrogatories,  the  infor- 
mation sought  by  them  is  admitted  to  be 
proper,  and  the  answers  must  be  considered  as 
competent  evidence  by  the  admissions  of  the 
parties. 

Even  in  oral  examinations  at  NM  Priu#,  if  a 
party  will  permit  questions  to  be  put  to  a  wit- 
ness without  objection,  and  take  his  chance  for 
a  favorable  answer;  when  that  answer  is  given, 
and  proves  adverse  to.his  wishes,  it  is  too  late 
for  him  to  object  that  the  question  ought  not 
to  have  been  put. 

But  although  the  answers  are  not  to  be 
struck  out  of  the  case  as  incompetent  evidence, 
they  are  to  be  restrained  in  their  effect  to  mat- 
ters of  fact,  and  not  to  settle  questions  of  law. 
When  the  witness  says  that  the  voyage,  as  far 
as  his  knowledge  went,  was  a  fair  and  lawful 
voyage  ;  that  the  vessel  was  regularly  cleared 
out  from  Middletown  ;  and  he  knew  nothing 
of  any  illicit  transactions  on  the  voyage  ;  and 
that  she  was  not  engaged  in  any  illicit  trade 
while  he  commanded  her  ;  he  must,  be  under- 
stood as  speaking  merely  to  the  bona  fides  of 
the  object  of  the  voyage,  and  the  conduct  of 
the  master;  and  not  as  determining  or  attempt- 
ing to  determine,  whether  the  transactions 
which  are  proved  to  have  taken  place,  did,  in 
judgment  of  law,  amount  to  an  illicit  trade,  or 
an  attempt  to  carry  on  an  illicit  or  prohibited 
trade  or  not. 

It  is  objected,  in  the  3d  place,  that  parol 
evidence  ought  not  to  have  been  admitted  of 
the  contents  of  the  paper  obtained  from  the 
British  Consul  at  N.  Y.,  allowing  the  master 
to  complete  his  crew  from  foreign  seamen,  as  a 
sufficient  number  of  British  not  being  obtain- 
able. This  objection  is  unfounded.  The  paper 
is  shown,  by  the  testimony  of  Charles  Francis, 
4 1 7*]  to  have  been  delivered  to  his  *brother 
Thomas,  the  supercargo  of  the  vessel  (who  died 
in  1821),  immediately  before  she  sailed.  He 
further  testifies  that  the  vessel  sailed  with  it, 
and  that  it  was  taken  possession  of  by  the  cap- 
tors. The  affidavit  of  Sayre,  the  seizing  officer, 
shews  that  all  the  papers  taken  from  the  vessel 
were  delivered  to  the  Court  of  Vice- Admiralty 
at  Antigua  ;  and  the  sworn  certificate  of  Wm. 
Ramsay,  the  registrar  of  that  court.shows  that 
he  has  returned  certified  copies  of  the  papers 
and  proceedings  in  that  court.  The  paper  in 
question  not  being  among  them,  the  presump- 
tion is,  that  it  is  not  in  the  office  at  Antigua. 
This  is  sufficient  evidence  of  its  loss  to  admit 
parol  proof  of  its  contents. 

These,  however,  are  very  subordinate  points 
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Having  disposed  of  them,  we  now  proceed  to 
the  consideration  of  the  important  questions 
presented  by  the  case.  And,  1.  It  is  contended 
that  the  assured,  being  a  British  subject,  and 
his  vessel  having  been  condemned  by  a  British 
court,  cannot  recover  for  an  act.  done  by  or 
under  the  authority  of  his  own  State.  There  is 
a  class  of  English  cases,  which  hold  this  doc- 
trine in  relation  to  the  legislative  Acts  of  a 
government;  but  no  case  has  been  furnished  by 
the  counsel,  and  no  case  has  been  found  by 
the  court,  in  which  the  principle  has  been  ex- 
tended to  the  decisions  of  courts  of  justice. 

In  Touteng  y.  Hubbard,  3  Bos.  &P.,  291,  the 
plaintiffs,  being  Swedes,  and  owners  of  a 
Swedish  vessel,  in  Dec.,  1800,  agreed  with  the 
defendant,  a  British  merchant,  that  the  vessel 
should,  with  all  convenient  speed,  sail  and  pro- 
ceed to  the  Island  of  St.  Michaels  ;  and  there 
receive  from  the  agents  of  the  defendant  a 
cargo  of  fruit  in  boxes,  return  with  the  same 
to  the  port  of  London,  and  there  deliver  her 
cargo,  at  a  stipulated  price  per  box.  After  the 
vessel  had  proceeded  from  London  to  Rams- 
gate  harbor,  and  before  she  could  be  got  to  sea, 
to  wit:  Jan.  15,  1801,  an  embargo  was  laid  by 
the  British  Government  upon  all  Swedish  ves- 
sels ;  by  which  she  was  detained  in  port  until 
June  19  following,  when  the  season  for  ship- 
ping fruit  at  St.  Michaels  *was  over.  [*4 1  8 
The  defendant  gave  notice  to  the  plaintiffs  that 
they  need  not  then  proceed  on  the  voyage,  as 
no  cargo  would  be  furnished  at  St.  Michaels. 
The  action  was  to  .recover  damages  from  the 
defendant, for  not  employing  the  vessel  accord- 
ing to  his  agreement.  And  it  was  held  by  the 
court  that  the  action  could  not  be  sustained. 
Ld.  Alvanley,  in  delivering  the  opinion  of  the 
court,  says,  the  ground  on  which  the  court  de- 
cide this  case  is,  that  a  British  merchant  is  not 
liable  to  answer  for  any  damages,  which  the 
owner  of  a  foreign  vessel  may  sustain,  from 
an  embargo  laid  by  the  British  Government 
on  foreign  ships,  in  the  nature  of  reprisals  and 
partial  hostility.  He  concedes  that  a  common 
embargo  does  not  put  an  end  to  any  contract 
between  the  parties,  but  is  to  be  considered  as 
a  temporary  suspension  of  the  contract  only; 
and  admits  the  principle  of  the  case  of  Hadley 
v.  Clarke,  8  T.  R. ,  259,  that  a  general  embargo 
is  a  circumstance  against  which  it  is  equally 
competent  for  the  parties  to  provide, as  against 
the  dangers  of  the  seas  ;  and  if  they  do  not 
provide  for  it,  they  must  abide  by  the  conse- 
quences of  their  contract.  But  he  takes  a  dis- 
tinction between  an  embargo  imposed  for  gen- 
eral purposes,  and  an  embargo  directed  against 
the  vessels  of  a  particular  nation,  in  the  nature 
of  partial  hostilities;  and  he  says,  this  embargo 
not  only  partook  of  the  nature  of  hostility, but 
it  was  in  the  nature  of  hostility  by  the  Govern- 
ment of  Great  Britain,  of  which  the  defendant 
is  a  subject,  where  the  charter-party  was  en- 
tered into,  and  in  the  courts  of  which  the 
Swedish  captain  now  seeks  compensation.  And 
he  held  that  it  would  be  defeating  the  object 
of  the  government,  which  was  a  species  of  re- 
prisal on  Sweden,  to  compel  a  British  subject 
to  indemnify  a  Swede  against  the  Acts  of  the 
British  Government,  intended  to  resist  the  in- 
justice of  the  Swedish  court ;  and  would  be 
enabling  a  foreigner  to  defeat  all  the  effects  of 
the  British  embargo,  and  throw  the  burden 

COWEN  6. 


1826 


FRANCIS  v.  OCEAN  INS.  Co. 


418 


upon  a  British  subject.  In  the  conclusion  of 
his  opinion,  he  says  all  the  cases  admit,  that 
where  a  party  has  been  disabled  from  perform- 
ing his  contract  by  his  own  default,  it  is  not 
competent  for  him  to  allege  the  circumstances 
419*]  by  which  he  *was  prevented,  as  an  ex- 
cuse for  his  omission  ;  and  he  asks,  may  not 
the  loss  which  the  present  plaintiffs  have  sus- 
tained, be  considered  in  a  political  point  of 
view,  as  arising  from  their  own  default?  Must 
not  every  subject  of  the  Swedish  State  be  an- 
swerable for  what  we  must  consider  an  act  of 
aggression  on  the  part  of  his  sovereign?  Here 
the  voyage  has  been  defeated  by  an  act  of  the 
British  State,  to  which  all  His  Majesty's  sub- 
jects are  parties,  occasioned  by  an  act  of  the 
Swedish  court,  to  which  all  the  subjects  of 
Sweden  are  parties. 

In  Conway  v.  Gray,  and  several  other  cases 
substantially  like  it  (10  East>  536-549),  the 
question  came  before  the  Court  of  K.  B.,  how 
far  the  citizens  of  a  country  are  to  be  consid- 
ered as  participating  in.  and  assenting  to  the 
Acts  of  their  government,  where  those  Acts  are 
brought  to  bear  upon  individual  contracts. 
Thev  were  cases  arising  under  our  embargo 
law  of  Dec.  22,  1807.  Conway  &  Davidson, 
the  plaintiffs  in  the  principal  case,  were  the 
consignees  of  J.  Townsend,  a  merchant  in  N. 
Y.,  who,  Dec.  23,  1807,  shipped  on  board  a 
vessel  a  quantity  of  wheat  and  peas,  consigned 
to  Conway  &  Davidson,  at  Liverpool.  The 
embargo  was  first  known  in  N.  Y.  Dec.  25, 
before  the  vessel  sailed,  by  which  the  voyage 
was,  of  course,  broken  up.  The  plaintiffs 
having  been  advised  by  Townsend  of  the  in- 
tended shipment,  Jan."  25,  1808,  effected  an 
insurance  upon  it,  with  the  defendant,  and 
charged  the  premium  to  the  account  of  Town- 
send.  As  soon  as  the  plaintiffs  heard  of  the 
detention,  they  abandoned  to  the  underwriters 
and  brought  their  action  ;  and  the  principal 
question  was,  whether  the  American  embargo 
would  warrant  an  abandonment  by  or  on  be- 
half of  an  American  subject  against  an  English 
underwriter.  The  Court  of  K.  B.  held  that 
the  plaintiffs  could  not  recover  ;  and  Ld.  El- 
lenborough,  in  delivering  the  opinion  of  the 
court,  remarks  that  "  in  all  questions  arising 
between  the  subjects  of  different  States,  each  is 
a  party  to  the  public,  authoritative  Acts  of  its 
own  government ;  and  on  that  account,  a  for- 
42O*]  eign  subject  is  as  *much  incapacitated 
from  making  the  consequences  of  an  Act  of  his 
own  State  the  foundation  of  a  claim  to  indem- 
nity upon  a  British  subject,  in  a  British  court 
of  justice,  as  he  would  be,  if  such  act  had  been 
done  immediately  and  individually  by  such 
foreign  subject  himself.  In  these  cases,"  he 
continues,  "the  foundation  of  the  abandon- 
ment is  an  act  of  the  American  government. 
Every  American  subject  is  to  be  considered  as 
a  party  to  that  act.  It  has  virtually  the  con- 
currence and  consent  of  all ;  amongst  the  rest, 
the  concurrence  and  consent  of  the  assured  in 
these  cases.  They  have,  therefore,  joined  in  a 
resolution,  that  the  ship  in  question  shall  not 
be  allowed  to  sail,  but  shall  remain  in  their 
port  ;  and  is  it  possible  for  them,  afterwards, 
to  make  their  not  sailing  the  foundation  of  an 
action  ?  The  party  who, himself,  prevents  the 
act  from  being  done,  has  no  right  to  call  upon 
the  underwriters  to  indemnify  him  against  the 
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loss  he  may  sustain  from  such  act  not  being 
done." 

This  doctrine  was  reiterated  in  a  series  of 
cases  which  arose  in  1812,  under  the  system 
then  pursued  by  the  British  Government,  of 
granting  license's  to  trade  with  the  continental 
powers,  with  most  of  whom  they  were  at  war. 

In  Mennett  v.  Bonham,  15  East,  477,  and 
Flindt  v.  Scott,  15  East,  525,  the  licenses  were 
granted  to  British  merchants,  on  behalf  of 
themselves  and  others.  The  real  parties  for 
whose  benefit  they  were  obtained,  were  Rus- 
sian subjects.and  alien  enemies  residing  in  Rus- 
sia. The  goods  were  insured  in  England. 
They  were  seized  and  condemned  in  a  Russian 
port,  by  the  Russian  Government ;  and  it  was 
held  that  the  Russian  assured,  notwithstand- 
ing the  license,  could  not  recover  from  a  Brit- 
ish underwriter  a  loss  occasioned  by  the  act 
of  his  own  government ;  on  the  ground  that, 
in  judgment  of  law,  he  was  a  party  to  that  act. 
The  latter  case,  of  Flindt  v.  Scott,  was  subse- 
quently reversed  in  the  Exchequer  Chamber  ; 
5  Taunt.,  674  ;  and  though  the  doctrine  which 
we  are  now  considering  was  not  formally  over- 
turned, it  was  spoken  of  by  the  only  baron 
who  delivered  an  opinion  (Baron  Thompson), 
in  terms,  which  show  that  he  did  *not  [*42 1 
consider  it  as  settled  ;  and  that  it  by  no  means 
received  his  approbation.  He  says,  "  the  sec- 
ond objection  made  to  the  plaintiff's  recover- 
ing in  this  case,  was,  that  the  underwriters 
were  not  answerable  for  this  loss,  because  it 
was  occasioned  by  the  Act  of  the  Russian  Gov- 
ernment, to  which  the  persons  interested  must 
be  supposed  to  have  given  their  assent,  being 
Russians  ;  and  in  support  of  that  position, "he 
continues,  "  two  cases  were  cited,  Touteng  v. 
Hubbard  and  Conway  v.  Gray."  And  after 
stating  the  circumstances  of  the  first  case,  and 
that  the  question  which  it  presented  was, 
whether  the  Swedish  owner  acquired  a  right 
by  proceeding  on  the  voyage  after  the  embargo 
was  taken  off,  to  recover  the  freight  against  a 
British  merchant,  he  says,  "  the  court  deter- 
mined that  he  had  no  such  right ;  and  they 
went  further  and  determined,  what  was  not 
then  a  question  before  them,  that  an  insurance 
upon  the  property  of  a  foreigner,  against  a  loss 
remotely  occasioned  by  an  Act  of  his  own  State, 
would  be  illegal.  It  was  not  the  main  question 
in  that  case,  though  certainly  it  was  so  decided, 
The  case  of  Comray  v.  Gray,  proceeded,  in  a 
degree,  on  the  authority  of  Tovtengv.  Ihibbard. 
But  these  decisions,"  he  remarks,  "even  sup- 
posing them  to  be  correct,  as  applied  to  the 
cases  in  which  they  were  made,  do  not  affect 
the  present  case."  No  doubt  can  be  enter- 
tained from  these  expressions,  that  the  Ch. 
Baron  meant  to  be  understood  as  questioning 
the  correctness  of  those  decisions  ;  and  that  if 
they  had  stood  in  the  way  of  a  reversal  of  the 
judgment  then  under  consideration, they  would 
have  been  overturned.  He  adverts  with  appro 
bation,  to  the  more  liberal  doctrine  held  by 
Ld.  Ellenborough  in  U«paricha  v.  Noble,  13 
East,  332. 

Ld.  Ellenborough  himself,  in  the  more  re- 
cent case  of  Simeon  v.  Bazett,  2  Maule  &  8., 
94,  seems  to  have  been  anxious  to  get  around, 
without  directly  subverting  his  previous  decis- 
ions upon  this  point.  That  was  the  caseof  an 
insurance  effected  in  London,  upon  the  ship 
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Sophia,  at  and  from  London  to  any  port  or 
ports  in  the  Baltic  or  Gulf  of  Finland,  &c. 
4-22*]  The  insurance  was  made  *by  the  order, 
and  on  the  account  and  risk  of  certain  Prus- 
sian subjects,  resident  at  Col  berg,  in  Prussia, 
who  were  avowed  to  be  the  parties  in  interest. 
The  ship  sailed  from  London  to  Colberg,  car- 
rying simulated  papers,  as  was  the  custom  of 
the  trade,  and  bearing  the  Swedish  flag.  The 
ship  and  cargo  having  arrived  near  Colberg, 
were  seized  by  certain  persons  exercising  the 
powers  of  government  in  Prussia,  and  were 
finally  confiscated  by  order  of  the  Prussian 
Government.  Prussia  had,  at  that  time,  ac- 
ceded to  the  continental  system  of  the  Emperor 
of  France,  but  was  at  peace  with  England. 
One  would  think  that  no  case  could  well  have 
been  presented,  which  would  call  more  loudly 
upon  a  British  court  for  the  application  of  the 
doctrine  that  every  citizen  or  subject  must  be 
considered  a  party  to  the  authoritative  acts  of 
his  government ;  and  that  the  Prussian  assured, 
residing  in  the  very  place  where  the  seizure 
and  confiscation  were  made,  would  not  have 
been  permitted  to  make  his  own  wrongful  act, 
if  the  act  of  his  government  be  his,  the  foun- 
dation of  a  claim  against  a  British  underwriter 
in  a  British  court.  But  Ld.  Ellenborough  held 
that  he  was  entitled  to  recover,  on  the  ground 
that,  from  the  well  known  course  of  the  Baltic 
trade  (all  direct  intercourse  between  those  ports 
and  Great  Britain  being  prohibited),  the  peril 
in  question  must  have  been  within  the  contem- 
plation and  meaning  of  the  parties.  And  he 
thus  qualifies  the  doctrine  of  the  previous 
cases:  " The  exclusion  of  risk  occasioned  by 
the  act  of  the  assured's  own  government,  is 
only  an  implied  exclusion  from  the  reason  and 
fitness  of  the  thing  ;  which,  however,  may  be 
rebutted  by  circumstances.  As  the  perils  oc- 
casioned by  the  act  of  the  party's  own  govern- 
ment, are  held  to  be  excluded  on  the  reason  of 
the  thing,  so  they  may  be  held  to  be  included 
whenever  the  reason  of  the  thing  requires  it." 
If  1  understand  this  gloss,  it  is  neither  more 
nor  less  than  that  there  is  no  settled  rule  of 
law  upon  this  subject ;  but  that  each  case  must 
be  decided  according  to  the  view  which  the 
court  may  take  of  its  intrinsic  equities.  In 
determining  the  equity  of  such  a  law,  I  pre- 
423*]  sume  His  Lordship  would  *have  given 
no  weight  to  the  circumstance  that  the  assured, 
when  the  act  of  his  government  which  is  com- 
plained of  took  place,  was  in  another  hemi- 
sphere ;  or  if  at  home,  that  he  solemnly  pro- 
tested against  it.  This  case  also  came  before 
the  Exchequer  Chamber,  upon  a  writ  of  error. 
(5  Taunt.,  824.)  The  judgment  was  affirmed 
on  the  broad  ground  that  it  was  no  objection 
to  the  plaintiff's  recovery  that  the  loss  hap- 
pened by  the  act  of  the  country  of  the  assured. 
And  Ch.  B.  Thomson,  who  again  delivered  the 
opinion  of  the  court,  pointedly  disclaims  being 
governed  by  the  distinctions  taken  by  Ld. 
Ellenborough,  and  explodes  the  whole  doc- 
trine in  this  emphatic  manner  :  "  This  was  pre- 
cisely one  of  the  points  disposed  of  in  the  case 
of  Flirtdt  v.  Scott — that  the  loss  was  by  the  act 
of  the  country  of  the  assured.  I  very  imper- 
fectly expressed  myself  in  that  judgment,  if  I 
did  not  express  that  which  the  whole  court 
certainly  decided,  unless  I  misunderstood  them, 
that  it  was  no  objection  to  the  plaintiff's  re- 
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covery,  that  the  loss  happened  by  the  act  of 
the  country  of  the  assured.  It  was  argued  on, 
and  the  court  certainly  took  it  into  their  con- 
sideration, and  we  cannot  hear  it  argued  again 
now.  It  may  have  happened  that  the  Court 
of  K.  B.  have  given  judgment  below  for  the 
plaintiff  in  this  action,  on  a  different  ground  ; 
but  the  facts  support  the  judgment  upon  our 
reasons. " 

The  contract  of  insurance  is  peculiarly  one 
of  equity  and  good  faith  ;  and  I  should  regret 
to  see  it  subjected  to  so  technical  and  fanciful 
a  rule  of  construction  as  that  which  we  have 
been  considering.  All  the  cases  admit  that 
detention  by  an  embargo,  or  other  act  of  any 
other  government  than  that  of  the  assured,  is- 
one  of  the  perils  covered  by  the  ordinary  pol- 
icy, and  is  good  ground  of  abandonment.  That 
an  embargo  by  the  government  of  the  assured 
is  as  much  within  the  actual  contemplation  of 
the  parties,  as  an  embargo  by  any  other  gov- 
ernment, cannot  be  questioned  ;  nor  that  the 
citizens  of  a  country  have  no  actual  participa- 
tion in  the  acts  of  the  government,  in  any 
sense  which  would  make  it  a  violation  of 
good  faith  to  permit  them  to  make  those  acts 
the  foundation  of  a  claim  *against  a  [*424r 
foreign  underwriter.  It  strikes  me  as  unwor- 
thy of  tha  advanced  intelligence  of  the  age, 
and  of  the  enlightened  condition  of  its  juris- 
prudence, to  suffer  the  symmetry  of  so  im- 
portant a  department  of  the  commercial  law, 
to  be  broken  in  upon,  on  the  strength  of  a  no- 
tion so  purely  theoretical.  This  is  the  first 
time,  I  believe,  in  which  this  question  has  come 
before  an  American  court ;  and  I  have,  for 
that  reason,  dwelt  upon  it  longer  than  was  nec- 
essary, for  the  purposes  of  the  case  which  we 
are  now  deciding. 

But,  admitting  the  doctrine  of  Ld.  Ellen- 
borough  to  be  sound,  I  am  not  aware  that  it 
has  ever  before  been  contended,  even  in  argu- 
ment, that  every  citizen  of  a  country  is  a  party 
to  all  the  judgments  pronounced  by  its  courts. 
The  principle  has  never  been  attempted  to  be 
extended  to  any  other  than  legislative  Acts,  or 
Acts  of  state  ;  such  as  embargoes  or  confisca- 
tion founded  upon  state  ordinances. 

The  assured,  therefore,  is  not  so  far  a  party 
to  the  proceedings  of  the  court  at  Antigua,  as 
to  preclude  him  from  making  those  proceed- 
ings, if  unauthorized  and  illegal,  the  founda- 
tion of  a  recovery  against  the  defendant. 

I  do  not  deem  it  material  to  determine, 
whether  it  is  incumbent  on  the  plaintiff,  in  the 
first  instance,  to  impeach  the  judgment  and 
proceedings  of  the  court  at  Antigua  ;  or  wheth- 
er the  burden  of  sustaining  them  is  imposed 
upon  the  defendants.  The  evidence  on  both 
sides  is  before  the  court.  I  apprehend,  how- 
ever, that  the  sentence  of  condemnation,  with 
the  accompanying  proceedings,  so  far  as  they 
disclose  the  causes  of  condemnation,  &Te,prima 
facie,  evidence  of  the  existence  of  those  causes, 
as  well  as  of  the  authority  of  the  court  to  pro- 
nounce the  sentence  ;  and  impose  the  onus  of 
impeaching,  either  the  jurisdiction  of  the  court, 
or  the  regularity  of  its  proceedings,  or  the  ex- 
istence of  the  facts  upon  the  assumption  of 
which  the  decree  has  been  pronounced  upon 
the  opposite  party. 

In  Church  v.  Hubbart,  2  Cr.,  187.  the  policy 
contained  a  condition  similar  to  the  one  in  this 

Co  WEN  6. 


1826 


FRANCIS  v.  OCEAN  INS.  Co. 


424 


case,  that  the  insurers  were  not  to  be  liable  for 
seizure  by  the  Portuguese  for  illicit  trade.  The 
vessel  was  seized  and  condemned  by  the  Gov- 
ernor of  Para,  professing  to  exercise  the  pow- 
425*]  ers  *of  a  court  of  admiralty,  for  an  at- 
tempt to  carry  on  an  illicit  trade  with  that 
port ;  that  is,  for  a  violation  of  its  municipal 
laws.  The  defendant  there  produced  the  de- 
cree, as  evidence  that  the  condemnation  was 
for  the  cause  excepted  from  the  policy.  The 
objection  was,  that  the  decree  was  not  proper- 
ly authenticated  ;  and  that  objection  was  sus- 
tained by  the  court.  But  it  «vas  not  denied 
that  the  decree,  if  properly  proved,  would  have 
been  evidence  of  the  grounds  of  condemnation, 
so  far  as  they  appeared  on  the  face  of  the  de- 
cree. The  sentences  of  foreign  admiralty  courts 
have  always  been  received  in  our  courts  as 
prima facie  evidence  against  the  assured.  (2 
Johns.  Cas.,  287,  481-485.) 

But  the  condemnation,  in  this  case,  is  im- 
peached by  the  plaintiff  on  several  grounds;  and, 

1.  It  is  contended  that  it  appears  from  the 
libel  that  the  seizure  was  made  upon  the  high 
seas  ;  not  as  prize  of  war,  but  for  a  violation  of 
the  Municipal  Laws  of  Great  Britain  ;  and  that 
the  right  to  seize  for  a  violation  of  those  laws, 
is  confined  to  the  territorial  dominions  of  the 
government  making  it.  This  opinion  was  ex- 
pressed by  Ch.  J.  Marshall ;  and,  as  he  sup- 
posed, it  was  concurred  in  by  a  majority  of 
the  court,  in  Rose  v.  Himely,  4  Cr.,  279.  But 
the  contrary  doctrine  was  finally  established 
by  the  Supreme  Court  of  the  U.  S.,  in  Hudson 
\.  Guestier,  6  Cr.,  283.  The  seizure  was  there 
'made  for  a  violation  of  a  municipal  regulation 
in  relation  to  the  Island  of  St.  Domingo  at  the 
distance  of  six  leagues  from  the  island ;  and 
confessedly,  of  course,  beyond  its  territorial 
limits  or  jurisdiction.  The  only  question  in 
the  case  was,  whether  the  seizure  was  war- 
ranted by  the  law  of  nations  ;  and  the  whole 
court  (with  the  exception  of  the  Ch.  J.)  held 
that  it  was.  and  overruled  the  case  of  Rose  v. 
Himely,  so  far  as  it  conflicted  with  that  opinion. 
The  same  doctrine  had  been  previously  ad- 
vanced by  that  court,  in  Church  v.  Hubbart,  2 
Cr.,  234-236,  where  the  seizure  was  made  five 
leagues  from  land.  These  authorities  dispose 
of  this  objection.  , 

426*]  *But  admitting  the  general  rule  to  be 
as  contended  by  the  counsel  for  the  plaintiff — 
that  a  seizure  either  of  persons  or  property,  for 
a  breach  of  a  municipal  regulation,  cannot  be 
made  beyond  the  territorial  limits  of  the  gov- 
ernment making  it  ;  it  applies  only  to  persons, 
not  citizens  or  subjects,  and  property  not  be- 
longing to  citizens  or  subjects  of  that  govern- 
ment. That  it  is  competent  for  the  sovereign 
authority  of  a  country  to  authorize  the  seizure 
of  its  citizens,  or  of  their  property,  for  a  viola- 
tion of  its  laws,  wherever  they  can  be  found, 
provided  the  jurisdiction  of  other  nations  is 
not  interfered  with,  is  a  proposition  too  clear 
to  require  support  or  illustration.  The  high 
seas  are  the  common  property  of  all  nations, 
where  each  has  concurrent,  and  none  exclusive 
jurisdiction.  The  sovereign  authority  of  any 
country,  therefore,  may  arrest  its  own  subjects, 
or  seize  their  property  upon  the  high  seas.with- 
out  infringing  the  jurisdiction,  or  interfering 
with  the  rights  of  any  other  country.  The  seiz- 
ure in  this  case  was  of  a  British  vessel,  sailing 
COWKN  6. 


under  a  British  flag, belonging  to  a  British  sub- 
ject, for  a  violation  of  British  municipal  regu- 
lations or  Navigation  Laws. 

Upon  either  of  these  grounds,  this  objection 
cannot  be  sustained. 

But  it  is  contended,  secondly,  that  admitting 
the  legality  of  the  seizure, there  is  no  sufficient 
evidence  that  the  vessel  had  been  engaged  in 
an  illicit  trade  ;  that  the  court,  in  making  the 
condemnation,  did  not  act  in  the  capacity  of  a 
court  of  admiralty  under  the  laws  of  nations  ; 
nor  was  the  condemnation  for  any  violation  of 
that  law ;  but  for  a  breach  of  the  statute  law  of 
Great  Britain;  "  of  some  or  one  of  the  laws  re- 
lating to  trade  and  navigation,"  as  .it  is  ex- 
pressed in  the  decree  of  the  court.  That  it  was 
incumbent  on  the  defendant.therefore,  in  order 
to  sustain  the  decree,  to  prove  the  existence  of 
a  law  condemning  the  trade.  This  objection, 
as  far  as  it  goes,  appears  to  me  unanswerable. 
The  warranty  in  the  policy, against  acy  "dam- 
age, charge  or  loss  which  may  arise  in  conse- 
quence of  a  seizure  or  detention  for,  or  on  ac- 
count of  any  illicit  or  prohibited  trade,"  ex- 
tends only  to  that  risk  to  which  *such  [*427 
trade  is  by  law  exposed.  To  constitute  a  breach 
of  such  warranty,  the  seizure  must  be  for  an 
actual,  illicit  and  prohibited  trade.  A  seizure 
and  condemnation  under  pretext  of  such  trade, 
is  not  sufficient,  if  the  trade  is  not,  in  fact,  il- 
licit. Both  a  seizure  and  illicit  trade  must  con- 
cur; and  the  illicit  character  of  the  trade  is  not 
proved  merely  by  the  fact  of  the  seizure.  John- 
son v.  Ludlow,  1  Cai.  Cas.  Err.,  xxix.;  Graham 
v.  Penna.  Ins.  Co.,  1  Marsh.,  347,  note. 

In  Smith  v.  Del.  Ins.  Co.,  3  Serg.  &  R.,  74, the 
action  was  upon  a  policy  containing  a  warranty 
or  exception  similar  to  this.  The  vessel  was 
seized  and  condemned,  for  a  cause,  as  it  was 
contended  by  the  defendants,  within  the  war- 
ranty or  exception.  Ch.  J.  Tilghman  (p.  82), 
remarks,  "  to  bring  the  case  within  the  war- 
ranty,there  must  be  both  a  seizure  and  an  illicit 
or  prohibited  trade.  It  is  not  enough  that  a  seiz- 
ure is  made  on  an  allegation  of  prohibited  trade. 
It  must  be  proved  that  there  was  a  prohibition, 
and  that  the  case  is  within  it.  So  in  Church  v. 
Hubbart,  2  Cr.,  236,  Ch.  J.  Marshall,  in  speak- 
ing of  this  warranty,  says,  "  that  the  exclusion 
from  the  insurance,  of  the  risk  of  illicit  trade, 
is  an  exclusion  only  of  that  risk  to  which  such 
trade  is  by  law  exposed,  will  be  readily  con- 
ceded. It  is  unquestionably  limited  and  re- 
strained by  the  terms  'illicit  trade. '  No  seizure 
not  justifiable  under  the  laws  and  regulations 
established  by  the  Crown  of  Portugal,  for  the 
restriction  or  foreign  commerce,  with  its  de- 
pendencies, can  come  within  this  part  of  the 
contract.  And  every  seizure  which  is  justifi- 
able by  those  laws  and  regulations,  must  be 
deemed  within  it."  In  Smith  v.  Del.  Ins.  Co., 
the  condemnation  was  alleged  to  have  been  for 
a  breach  of  the  3d  and  4th  articles  of  a  decree 
of  the  Emperor  Napoleon,  of  Aug.  6,  1807. 
Those  articles  were  accordingly  read  upon  the 
trial,  on  the  part  of  the  defendants.  Whether 
j  they  were  read  by  consent,  without  proof,  or 
how  they  were  proved,  does  not  appear;  nor  is 
it  material.  The  material  fact  is,  that  it  was 
deemed  necessary  to  produce  upon  the  trial  the 
law  under  which  the  condemnation  was  made: 
that  the  *court  might  judge  whether  [*428 
it  authorized  the  condemnation  or  not;  and  they 
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held  that  it  did  not.  In  the  case  of  Church  v. 
Hubbart,  the  same  course  was  pursued.  The 
case  states,  "  that  the  defendants,  to  prove  that 
the  trade  was  illicit,  offered  a  copy  of  a  law  of 
Portugal,,  entitled,  &c. ;  and  to  prove  that  the 
vessel  was  seized  for  illicit  trade,  the  defend- 
ant produced  a  paper  purporting  to  be  a  copy 
of  the  sentence  of  the  Governor  of  Para,  on  the 
brig  Aurora."  Ch.  J.  Marshall  thus  states  this 
part  of  that  case:  "  To  prove  that  The  Aurora 
and  her  cargo  were  sequestered  at  Para;  in  con- 
formity with  the  laws  of  Portugal,  two  edicts 
and  the  judgment  of  sequestration  have  been 
produced  by  the  defendant  in  theCircuitCourt." 
And  the.  judgment  in  that  case  was  reversed 
solely  on  the  ground  that  those  edicts  and  that 
judgment  were  not  properly  proved.  . 

These  cases  seem  fully  to  establish  :  1.  That 
to  show  any  particular  trade  to  be  illicit,  under 
municipal  regulation,  the  law  by  which  it  is 
prohibited  must  be  produced  and  proved;  and 
2.  That  it  is  the  business  of  the  defendant  to 
sustain  the  sentence  by  proving  the  law. 

In  the  case  at  bar,  there  was  no  attempt  to 
prove  any  law  of  Great  Britain'prohibiting  the 
trade  in  which  the  ship  Francis  was  engaged 
when  seized  at  Antigua.  So  far,  therefore,  as 
the  sentence  of  condemnation  proceeds  on  the 
ground  of  illicittrade.it  must  be  deemed  to  have 
been  unauthorized  and  illegal. 

The  decree  itself  does  not  specify  the  grounds 
on  which  the  condemnation  is  pronounced.  It 
merely  alleges  that  "  it  is  for  a  breach  of  some, 
or  one  of  the  laws  of  navigation." 

The  libel  states  four  grounds  on  which  the 
seizure  was  made:  1.  For  importing  goods, &c., 
on  board  the  vessel, she  not  being  wholly  owned 
by  a  subject  of  Great  Britain, and  navigated  by 
a  British  master  and  three  fourths  British  mar- 
iners. 2.  For  importing  into  Antigua  certain 
prohibited  goods,  &c.,  of  the  growth,  produc- 
tion and  manufacture  of  Europe,  &c.  3.  That 
the  ship  had  undergone  repairs  in  the  U.S.,  not 
necessary ,.  by  reason  of  extraordinary  damage, 
429*]  &c.,  *exceeding  15s.  for  every  ton; 
whereby  she  became  an  alien  vessel ;  and  being 
such  alien  vessel,  imported  the  goods,  &c.,  be- 
ing prohibited, &c.  4.  That  certain  enumerated 
articles  particularly  named,  were  imported  in 
the  vessel  by  way  of  merchandises,  from  one 
of  the  ports  of  theU.  S.  of  A.,  against  the  form 
of  the  statute,  &c. 

Upon  which  of  .these  causes  the  condemnation 
proceeded,  it  is  impossible  to  determine.  If 
but  one  cause  had  been  alleged  in  the  libel, the 
decree  might  be  supposed  to  have  intended  to 
adopt  and  verify  that.  The  causes  assigned  are, 
however,  not  only  various  but  inconsistent. 
The  remark  is  alike  applicable  to  them  all, that 
they  make  the  cause  of  seizure  a  violation  of 
some  British  statute;  and  the  fact  of  condemna- 
tion is  the  only  evidence,  not  only  of  the  breach , 
but  of  the  existence  of  such  statutes.  Ch.  J. 
Marshall,  in  Churchy.  Hubbart,  2  Or.,  236,  in 
discussing  this  subject,  remarks,  that  foreign 
laws  are  well  understood  to  be  facts,  which 
must,  like  other  facts,  be  proved  to  exist,  be- 
fore they  can  be  received  in  a  court  of  justice. 
The  principle,  that  the  best  testimony  shall  be 
required  which  the  nature  of  the  thing  admits 
of;  or,  in  other  words,  that  no  testimony  shall 
be  received  which  presupposes  better  testimony 
attainable  by  the  party  who  offers  it,  applies  to 
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foreign  laws,  as  it  does  to  all  other  facts.  The 
sanction  of  an  oath  is  required  for  their  estab- 
lishment, unless  they  can  be  verified  by  some 
other  such  high  authority,  that  the  law  respects 
it  not  less  than  the  oath  of  an  individual.  In 
Robinson  v.  Clifford,  2  Marsh.,  706  a,  note,  it  is 
I  said  :  "  The  statute  or  written  law  of  foreign 
countries,  should  be  proved  by  the  law  itself. 
The  unwritten  law  may  be  proved  by  witness- 
es." 2 Cai., 155,163;  Delafieldv.  Hand,3  Johns., 
310;  Smith  v.  Elder,  3  Johns.,  105;  1  P.  Wms., 
431;  Peak,  N.  P.  Gas.,  18;  3  Esp.,  58;  4  Id., 79. 
This  evidence  isedressed  to  the  jury, and  should 
be  given  upon  the  trial,  and  not  at  bar. 

But  it  is  said  that  the  description  of  the  ves- 
sel in  the  policy,  as  the  British  brig,  &c. ,  is  an 
implied  warranty  that  *she  was  a  Brit-  [*43O 
ish  vessel,  and  should  carry  with  her  the  docu- 
ments necessary  to  establish  that  character;  and 
that  if  the  warranty  is  false,  the  plaintiff  can- 
not recover.whether  that  was  the  cause  of  con- 
demnation or  not. 

Admitting  that  a  description  which,  in  time 
of  war,  will  amount  to  a  warranty  of  the  na- 
tional character  of  a  vessel,  will  in  time  of 
peace  amount  to  a  warranty  of  her  commercial 
character  (which  may  admit  of  very  serious 
discussion),  it  is  a  sufficient  answer,  that  the 
evidence  in  the  case  clearly  establishes  a  com- 
pliance with  this  implied  warranty.  The  tes- 
timony of  Charles  Francis  shows  that  the  ves- 
sel, at  the  time  of  her  sailing,  had  on  board  a 
certificate  or  document  from  the  British  Con- 
sul at  N.  Y.,  dispensing  with  the  usual  pro- 
portion of  British  seamen.  This  document, 
undoubtedly,  went  into  the  possession  of  the 
captors,  with  the  register  and  other  papers  be- 
longing to  the  ship;  and  removes  all  objection 
to  the  character  of  the  vessel,  growing  out  of 
her  deficiency  in  British  seamen. 

The  evidence  in  the  case  also  shows  that  the 
repairs  put  upon  the  hull  of  the  vessel  at  Mid- 
dletown  cost  less  than  15s.  for  each  ton. 

It  cannot  be  necessary  for  the  master  of  a 
vessel  to  carry  with  him  the  evidence  of  the 
amount  expended  upon  his  vessel.  If  the  fact 
be,  that  the  repairs  cost  less  than  15*.  per  ton, 
he  has  a  right  to  rely  upon  the  knowledge  of 
that  fact,  and  to  presume  her  national  charac- 
ter will  not  be  impeached,  without  some  evi- 
dence that  she  has  violated  the  Navigation  Laws 
in  that  respect. 

Admitting  it  to  have  been  the  duty  of  the 
supercargo  to  have  appeared  and  interposed  a 
claim  to  the  vessel,  his  omission  to  do  it  is  suf- 
ficiently accounted  for.  It  is  shown  to  have 
been  owing  to  the  irregular  proceedings  of  the 
court,  and  not  to  any  culpable  omission  on  his 
part.  He  attended  at  the  time  and  place  ap- 
pointed for  trial,  and  was  informed  that  the 
vessel  had  already  been  condemned  at  the 
judge's  chambers.  (7  Johns.,  426,  514.) 

I  am,  therefore,  of  opinion  that  the  plaintiff 
is  entitled  to  recover  as  for  a  total  loss.  The 
cases  of  Watson  v.  Mar.  Ins.  Co.,  7  Johns.,  57; 
Maggrath  v.  Church,  *1  Cai.,  215  ;  [*431 
Jumel  v.  Mar.  Ins.  Co.,  7  Johns.,  425,  and 
M* Bride  v.  Mar.  Ins.  Co.,  5  Johns.,  298,  seem 
to  show  that  he  is  entitled  to  recover  all  the  ex- 
penses fairly  incurred  in  obtaining  a  restora- 
tion of  the  "proceeds  of  the  vessel,  unless  the 
freight  and  cargo  also  belonged  to  him  ;  in 
which  case  those  expenses  would  be  the  sub- 
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ject  of  general  average  in  the  first  instance.  (7 
Johns.,  425.) 
Judgment  for  the  plaintiff. 

Affirmed— 2  Wend.,  64. 

Insurance— Proofs  of  loss— Denial  of  liability,  under 
mlicy— Waiver  of  defects  in.  Cited  in— 6  Paige,  585; 
3N.  Y.,  128;  2  Hun,  361;  16  Barb.,  255;  4  T.  &C., 
505;  8  Daly.  423;  2  E.  D.  Smith,  286;  9  How.  (U.  S.), 
405;  6  Blatchf .,  249 ;  4  Biss.,  361 ;  12  Allen.  394;  13 
Am.  Rep..  412  (36  N.  J.  L.,  37). 

Foreign  laws— How  proved.  Cited  in— 6  Wend.,  482; 
2  Am.  Rep.,  209  (48  N.  H.,  133). 

Where  interrogatories  not  objected  to,  answers  com- 
petent. Cited  in— 14  Wend.,  630  ;  11  Barb.,  107;  28 
Am.  Dec.,  558. 

Also  cited  in-50  N.  Y.,  621  (10  Am.  Rep.,  531)  ;  42 
N.  J.  L.,  457. 


BURT  v.  PLACE. 

Maintenance — Agreement  to  Aid  One  not  an 
Attorney,  in  Defending  Suit,  Void — Money 
Paid  or  Received  on  Illegal  Contract  Cannot  be 
Recovered. 

An  agreement  to  aid  in  defending-  a  suit,  with  one 
who  is  not  licensed  as  attorney  or  counsel,  is  illegal 
and  void  for  maintenance. 

And  where  B.  sold  and  conveyed  land  to  P.,  who 
was  not  of  the  legal  profession,  upon  an  agreement 
that  the  latter  should  pay  part  in  specific  articles, 
and  part  in  defending  a  law  suit  before  a  justice  ; 
held,  that  the  whole  agreement  was  illegal  and  void; 
and  though  the  latter  had  sold  the  land,  and  re- 
ceived the  money  for  it,  the  former  could  recover 
nothing. 

Where  money,  &c.,  is  received  upon,  or  in  con- 
aequence  of,  an  illegal  contract,  both  parties  being 
in  part  delicto,  it  cannot  be  recovered  back. 

Citations  -1  R.  L.,  173-4 :  1  Leon.,  179-80 ;  Dy.,  355 
b;  Doug..  467.  696,  n. ;  8  T.  R.,  575  ;  5  Johns.,  334  ;  7 
Johns.,  440. 

A  SSUMPSIT  for  land  sold,  money  had  and 
J\.  received,  &c.,  tried  at  the  Oneida  Circuit, 
in  March,  1826,  before  Williams.  Circuit  J. ; 
when  a  verdict  was  taken  for  the  plaintiff  for 
$296.30,  subject  to  the  opinion  of  this  court. 

At  the  trial  it  appeared  that  the  plaintiff  had, 
in  Apr.,  1822,  conveyed  a  small  parcel  of  land 
to  the  defendant,  by  deed  acknowledging  the 
receipt  of  $300,  consideration  money.  But 
$10  were,  however,  in  fact  paid.  The  defend- 
ant agreed  to  pay  the  residue  in  specific  arti- 
cles, excepting  $50,  which  he  was  to  retain  for 
assisting  the  plaintiff  in  defending  a  law  suit, 
pending  before  a  justice.  The  defendant  after- 
wards sold  the  land  to  one  Addington  by  deed, 
acknowledging  the  receipt  of  $250,  as  the  con- 
sideration. He  assisted  the  plaintiff  in  defend- 
ing the  suit,  but  was  not  licensed  as  attorney 
or  counsel. 

Several  objections  to  the  plaintiff's  recovery 
were  taken  at  the  trial;  but  the  only  one  passed 
upon  by  this  court  was,  that  the  transaction 
was  illegal ;  that  the  plaintiff's  claim  for  either 
the  value  of  the  land,  or  the  money  which  the 
defendant  had  received  for  it,  was  founded  on 
an  illegal  agreement  between  the  parties,  a  part 
of  the  consideration  being  for  maintenance. 
That  this  vitiated  the  whole  transaction,  and 
the  parties  being  in  pari  delicto,  the  plaintiff 
could  not  recover. 

432*1  *Mr.  Edw.  Allen,  for  the  plaintiff, 
•cited  Bac.  Abr.,  Maintenance,  A;  8  Cow..  649; 
20  Johns.,  403  ;  5  Johns.,  489,  500;  10  Johns., 
186. 

Mr.  B.  Beardsley,  contra,  cited  2  Chit.  Cr. 
Law,  234,  note,  a;  4  Bl.  Corn..  134,  185  ;  Id., 
135;  Co.  Lilt.,  368,  b;  5  Johns..  334  ;  8  T.  R, 


23,  456;  Cowp.,  200,  and  several  other  cases, 
going  to  illustrate  the  distinctions  laid  down  in 
Cowp.,  200,  by  Ld.  Mansfield. 

Curia,  per  SAVAGE,  Ch.  J.  Maintenance  be- 
ing prohibited  by  Statute,  1  R.  L.,  173,  174, 
and  a  part  of  the  consideration  being,  therefore, 
illegal  ;  this  was  sufficient  to  vitiate  the  con- 
tract. (1  Leon.,  170,  180;  Dy.,  355  b.) 

The  main  question  then  is,  can  money  paid 
or  received  upon  an  illegal  contract  be  recov- 
ered back. 

The  general  rule  of  law  is,  that  it  cannot, 
when  it  is  paid  upon  an  illegal  consideration, 
and  both  parties  are  equally  criminal.  This 
was  so  laid  down  byLd.  Mansfield  in  Smith  v. 
Bromley,  Doug.,  696,  note.  His  language  is, 
"  if  the  fact  is,  of  itself,  immoral,  or  a  viola- 
tion of  the  general  laws  of  public  policy  there, 
the  party  paying  shall  not  have  this  action  ;  for 
where  both  parties  are  equally  criminal  against 
such  general  laws  the  rule  is,  potior  est  conditio 
defendentis."  In  Lowry  v.  Bourdieu,  Doug., 
467,  he  said  he  desired  it  might  be  under- 
stood that  the  court  held  that,  in  all  cases 
where  money  has  been  paid  on  an  illegal  con- 
sideration, it  cannot  be  recovered  back  ;  ex- 
cept in  cases  of  oppression,  where  the  parties 
are  not  in  pari  delicto.  In  Howson  v.  Hancock, 
8  T.  R.,  575,  Ld.  Kenyon  says,  "  there  is  no 
case  to  be  found  where,  when  money  has  been 
actually  paid  by  one  of  two  parties  to  the  other, 
upon  an  illegal  contract,  both  being  participes 
criminis,  an  action  has  been  maintained  to  re- 
cover it  back."  This  doctrine  has  been  since 
repeatedly  recognized  ;  and  I  know  of  no  case 
containing  a  contrary  doctrine.  In  Lmcry  v. 
Bourdieu,  Buller,  J.,  says,  "  there  is  a  sound 
distinction  between  contracts  executed  and  ex- 
ecutory; and  if  an  action  be  brought  with  a 
view  *to  rescind  a  contract,  you  must  [*433 
do  it  while  the  contract  continues  executory  ; 
and  then  it  can  only  be  done  on  the  terms  of 
restoring  the  other  party  to  his  original  situa- 
tion." 

In  Hunt  v.  Knickerbocker,  5  Johns.,  334, 
Thompson,  J.,  says,  "it  is  a  general  rule  of 
law  that  all  contracts  or  agreements  which 
have  for  their  object,  anything  which  is  re- 
pugnant to  the  general  policy  of  the  com- 
mon law,  or  contrary  to  the  provisions  of 
any  statute,  are  void,  and  are  not  to  be  en- 
forced." In  Mount  v.  Waite,  7  Johns..  44\), 
the  plaintiffs  were  allowed  to  recover  back  a 
premium  paid  upon  the  insurance  of  lottery 
tickets;  but  Kent,  Ch.  J.,  who  delivered  the 
opinion  of  the  court,  put  it  expressly  on  the 
ground  that  they  committed  no  crime  in  mak- 
ing the  contract.  They  violated  no  statute  nor 
was  the  contract  malum  in  se.  Not  so  in  this 
case.  The  contract  was  both  nialnminse.  and 
prohibited  by  statute;  and  although  it  is  against 
conscience  for  the  defendant  to  keep  the  plaint- 
iff's money,  the  court  will  not  lend  its  aid  to 
enable  the  latter  to  recover  back  money  thus 
illegally  paid. 

It  is  unnecessary,  therefore,  to  decide  wheth- 
er the  acknowledgment  by  the  defendant  in  the 
deed  to  Addington,  of  having  received  the  con- 
sideration of  him,  is  evidence  of  the  payment 
of  the  money  to  him. (a) 

(a)    Semi),  that  It  is.    Thallhimor  v.  Brinckerhoff, 

..",•'..  90. 
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The  defendant  is  entitled  to  judgment. 

Judgment  for  the  defendant. 

Cited  in— 15  Wend.,  414  :  Hoffm..  483 ;  57  N.Y.,  532; 
14  Barb.,  450 ;  17  Barb.,  407  ;  20  Barb..  437  ;  63  Barb., 
404 ;  30-How.  Pr.,  143 ;  9  Bos.,  127.  See  2  Wend.,319 ; 
41  Am.  Dec.,  584  (1  Doug.  Mich.,  401)  ;  36  Am.  Rep., 
211(53  Iowa,  126). 


THE  OVERSEERS  OF  THE  TOWN  OF 

BERN 

«. 
THE  OVERSEERS  OF  THE  TOWN  OF 

KNOX. 

Pauper — Settlement  of  Child. 

The  settlement  of  the  child  follows  that  of  the 
father,  if  he  appear  to  have  any.  If  not,  it  follows 
that  of  the  mother. 

The  place  of  a  child's  birth  is,  prima  facie,  the 
place  of  its  settlement;  but  the  presumption  is  done 
away  by  proof  that  its  mother  had  a  settlement  else- 
where. 

Citations— Burr.  Sett.  Cas.,  482,  No.  153;  2  Cow.,  537. 

ON  certiorari  from  the  General  Sessions  of  the 
Peace  of  the  County  of  Albany. 
434*]  *Two  justices  made  an  order  remov- 
ing Hannah  Cotton,  a  pauper,  from  the  Town 
of  Bern,  Albany  Co.,  to  the  Town  of  Knox,  in 
the  same  county  ;  and  on  appeal  by  Knox,  to 
the  General  Sessions  of  Albany  Co.,  that  court 
quashed  the  order  ;  on  which  the  Overseers  of 
Bern  brought  the  present  certioi-ari. 

On  the  hearing  before  the  sessions,  the  Over- 
seers of  Knox  (the  appellants)  proved  that 
Ephraim  Palmer,  the  pauper's  maternal  grand- 
father, was  in  possession  of  a  valuable  farm  of 
about  100  acres  4n  the  the  Town  of  Washing- 
ton, Dutchess  Co.,  about  forty-nine  years  be- 
fore the  hearing.  He  was  reputed  to  be  the 
owner,  and  devised  the  land,  which  was  worth, 
in  his  lifetime,  $25  per  acre.  He  died  about 
the  close  of  the  Revolutionary  War  ;  had  a 
daughter  Joannah,  the  mother  of  the  pauper, 
who  married  John  Cotton,  who,  with  Joannah, 
his  wife,  after  her  father's  death,  removed  to, 
and  resided  in  Pittstown,  Rensselaer  Co.,  about 
a  year  ;  and  thence  to  Bern,  in  Albany  Co. 
They  lived  on  a  farm  there,  where  the  pauper, 
their  daughter,  was  born,  in  that  part  of  the 
town  which  is  now  Knox. 

Mr.  P.  8,  Parker,  for  the  plaintiffs  in  error. 

Mr.  J.  L.  Wendell,  contra. 

*Curia,  per  WOODWORTH,  J.  It  appears  that 
the  mother  of  the  pauper  had  a  settlement  in 
Dutchess  Co.,  in  right  of  her  father  ;  conse- 
quently the  pauper  had  a  settlement  there  in 
right  of  her  mother. 

It  is  not  shown  that  the  pauper's  father  had 
any  settlement.  The  rule  is,  that  the  settle- 
ment of  the  child  follows  that  of  the  father,  if 
he  has  any  ;  if  not,  the  settlement  of  the  moth- 
er. (Burr.  Sett.  Cas.,  482,  No.  153;  2  Cow.,  537.) 

It  is  stated  in  the  case,  that  Cotton,  the  fath- 
er, lived  on  a  farm  in  that  part  of  the  Town  of 
Bern  now  Knox,  and  that  the  pauper  was  born 
there.  These  facts  are  of  no  avail ;  for.although 
the  place  of  birth  is,  prima  facie,  the  place  of 
settlement,  it  is  only  so,  when  the  settlement 
435*]  of  *the  parents  is  not  ascertained.  Here 
the  settlement  of  the  pauper's  mother  is  estab- 
lished. It  not  appearing  that  the  father  had 
any  settlement,  the  pauper's  settlement  follows 
that  of  the  mother.  If,  indeed,  the  Town  of 
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Knox  had  failed  in  proving  a  settlement  gained 
by  either  parent,  the  charge  would  have  been 
thrown  on  that  town,  by  reason  of  the  birth. 

I  am  of  opinion  that  the  order  of  the  sessions 
be  affirmed. 

Order  of  Session*  affirmed. 


THE  PRESIDENT,  DIRECTORS  AND 
COMPANY  OF  THE  BANK  OF  CAPE 

FEAR 

t>. 

GOMEZ,  Impleaded  with  Others. 

Power  of  Attorney  to  Add  One's  Name,  as  Surety, 
to  Pre-existing  Note— Description  of  Note — 
What  Sufficient. 

A  power  of  attorney  to  add  one's  name,  as  surety,, 
to  a  pre-existing  note,  describing  the  note  correctly 
as  to  the  parties,  the  sum,  and  the  time  when  pay- 
able, though  it  omit  to  mention  that  the  note  bears 
interest  before  due,  is  sufficient  to  sustain  a  verdict 
upon  it  against  the  one  whose  name  Was  put  there 
under  the  power.  The  question  whether  the  partic- 
ular note  was  intended,  is  one  of  identity;  and  may 
properly  be  submitted  for  determination,  to  the 
jury. 

A  SSUMPSIT,  on  a  promissory  note,  dated 
.il  Wilmn.,  N.  C.,  Dec.  1819,  by  which  one 
B.,  as  principal,  and  the  defendant  and  others 
as  securities,  promised  to  pay  to  the  order  of 
the  plaintiffs,  on  or  before  Jan.  1,  1821,  $5,- 
000,  value  received,  payable  and  negotiable  at 
the  Bank  of  the  plaintiffs,  with  interest  from 
Jan.  1,  1820.  This  note  was  signed  thus  :  "A. 
L.  Gomez,  (the  defendant)  by  Lewis  Gomez, 
atty,"  after  the  other  makers  in  their  own  hand. 

Gomez,  the  defendant,  alone,  was  arrested, 
and  appeared  in  this  suit. 

Plea,  non  assumpsit. 

The  cause  was  tried  at  the  N.  Y.  Circuit, 
July  1,  1824,  before  Edwards,  Circuit  J. 

At  the  trial,  the  plaintiff s  proved  a  power  of 
attorney,  dated  Feb.  22, 1820,  signed  and  sealed 
bv  the  defendant,  authorizing  his  brother,  L. 
G*omez,  "to  sign  a  note  for  five  thousand  dol- 
lars ($5,000),  payable  to  the  President,  Direct- 
ors and  Company  of  the  Bank  of  Cape  Fear, 
of  which  J.  F.  B.,  &c.  (naming  the  makers  not 
arrested),  are  joint  makers  or  drawers  ;  also  an- 
other note  for  five  thousand  five  hundred  dol- 
lars ($5,500),  payable  as  above,  and  of  which, 
J.  F.  B.,  &c.  (other  persons),  are  joint  mak- 
ers, *both  of  said  notes  payable  on  the  [*436 
1st  day  of  January,  1821  ;"  and  that  the  de- 
fendant's name  was  subscribed  to  the  note, 
sometime  between  Feb.  22,  1820,  and  Mar.  8, 
of  the  same  year. 

The  plaintiffs  then  admitting  a  payment  of 
$2,000,  rested  their  cause. 

The  defendant  moved  for  a  nonsuit,  because 
the  note  was  signed  by  the  attorney  of  the  de- 
fendant ;  whereas,  the  power  produced  did  not 
authorize  such  signature  ;  that  the  power  was 
simply  to  sign  a  note  for  $5,000,  &c.,  without 
saying  that  it  bore  interest  before  due ;  where- 
as, the  note  signed  bore  interest  from  Jan.  1, 
1820.  The  note  in  question  was,  therefore,  not 
the  one  intended  by  the  power. 

The  judge  overruled  the  motion,  and  left  it 
to  the  jury  to  say  whether  the  note  in  evidence 
was  the  one  intended  by  the  power.  The  de- 
fendant excepted.  The  jury  found  for  the- 
plaintiffs. 
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In  behalf  of  the  defendant,  a  motion  was 
now  made  for  a  new  trial,  on  the  ground  that 
the  power  did  not  warrant  the  signature,  and 
that  the  question  submitted  to  the  jury  wak 
improper  for  them. 

Mr  J.  Oakley,  Jr.,  for  the  defendant.  The 
attorney  acted  under  a  special  and  limited 
power  ;  P:iley,  Ag.,  2  ;  and  could  not  bind  his 
principal  by  any  act  beyond  the  scope  of  his 
authority.  Fenn  v.  Harrison,  3  T.  R.,  757;  S. 
C.  4  Id.',  177.  In  pursuance  of  this  principle, 
it  has  been  decided,  that  a  power  to  act  for 
one  as  executrix.will  not  authorize  the  accept- 
ance of  bills  to  charge  her  in  her  own  right, 
though  for  debts  due  from  her  testator.  Gar- 
diner v.  Bailie,  6  T.  R.,  591.  An  authority  to 
sign  a  note  payable  at  6  months,  will  not  ex- 
tend to  a  note  for  60  days.  Batty  v.  Carswell, 
2  Johns.,  48.  The  same  principle  has  been  re- 
peatedly recognized  by  this  court.  (7  Johns., 
394  ;  15  Id.,  54.)  And  where  an  agent  exceeds 
his  power  in  any  one  particular,  his  acts  are 
wholly  void.  They  shall  not  bind  the  princi- 
pal pro  tanto.  Roe  v.  Prideaux,  10  East,  158; 
Jackson  v.  Huntley,  5  Johns.,  59,  per  Cur.,  S.  P. 
437*]  *This  strictness  of  construction  is, 
especially,  applicable  in  favor  of  sureties.  A 
bond  that  a  clerk  shall  serve  faithfully,  and 
account  for  all  money,  &c.,  to  the  obligee  and 
his  executors,  does  not  extend  to  money  re- 
ceived by  the  clerk  while  in  the  employment  of 
the  executors,  who  continued  the  very  business 
of  their  testator.  Barker  v.  Parker,  1  T.  R., 
287.  A  promise  to  a  house  in  trade,  consisting 
of  three,  to  pay  for  goods  to  be  furnished  to 
another,  is  confined  to  the  very  promisees ; 
and  cannot  be  enforced  for  goods  furnished 
after  one  has  withdrawn  from  the  firm.  Myers 
v.  Edge,  7  T.  R.,  250.  Nor  will  a  promise  to 
pay  one  for  goods,  bind  the  promisor  to  pay 
him  for  goods  furnished  by  another  on  the 
promisee's  request,  and  on  his  responsibility. 
Walsh  v.  Bailie.  10  Johns.,  180. 

The  jury  had  nothing  to  do  with  the  ques- 
tion. The  objection  raised  related  to  the  exe- 
cution of  a  special  power;  and  involved  a  point 
of  law  merely. 

Messrs.  D.  B.  Ogden  and  ./.  0.  Hoffman,  con- 
tra. We  do  not  deny  the  general  principle  of 
law,  that  a  special  power  must  be  strictly  fol- 
lowed. But  we  do  deny  that  either  the  general 
principle,  or  the  authorities  by  which  the  coun- 
sel for  the  defendant  has  illustrated  it, are  appli- 
cable to  the  case  before  the  court.  This  is  not  a 
power  to  execute  a  new  note;  but  to  sign  one 
already  in  existence;  and  the  only  question 
which  could  arise  was,  whether  the  note  in 

Question  was  the  one  intended  by  the  power, 
n  other  words,  it  was  a  mere  question  of  iden- 
tity; of  correspondence  in  certain  points  of 
fact,  or  description;  and  being  so,  the  judge 
had  nothing  to  do  with  it,  except  to  submit  it, 
as  he  did,  to  the  jury.  The  defendant  took  on 
himself  a  knowledge  of  all  the  circumstances 
in  relation  to  the  note.  There  was  no  other 
note  in  existence  which  corresponded  in  any 
one  particular;  nor  was  this  pretended. 

Mr.  T.  J.  Oakley,  in  reply.  There  was  noth- 
ing in  evidence  beside  the  power  and  the  note. 
Their  existence  was  not  questioned;  and  there 
438*J  was,  therefore,  not  a  single  fact  to  *be 
passed  upon  by  the  jury.  The  whole  was  a 
question  of  construction  upon  two  written  in- 
COWKN  6. 


struments.  True,  in  all  cases  of  the  execution 
of  a  power,  the  question  is,  in  a  measure,  one 
of  identity,  between  the  act  intended  and  the 
act  done;  but  it  ceases  to  be  a  question  for  the 
jury,  when  every  fact  is  conceded.  The  intent 
must  be  drawn  from  the  written  power.  This 
is  purely  a  question  of  law.  There  was  a  plain 
variance,  and  a  substantial  one,  between  the 
note  and  the  power;  and  if  a  court  of  law  are 
satisfied  that  the  note  in  question  was  intended, 
they  can  give  no  relief.  Such  a  mistake  cannot 
be  rectified  short  of  a  court  of  chancery. 

Curia,  per  SUTHERLAND,  J.  The  judge  prop- 
erly refused  to  nonsuit  the  plaintiffs.  It  is  ap- 
parent, on  the  face  of  the  power  of  attorney 
from  the  defendant  to  his  brother  Lewis,  that 
he  intended  to  authorize  him  to  sign  his  name 
to  a  pre-existing  note.  It  is,  "to  sign  a  note 
for  $5,000,  payable  to  the  President,  Directors 
and  Company  of  the  Bank  of  Cape  Fear,  of 
which  J.  T.  B.,  and  others,  are  s  joint  makers 
or  drawers,  payable  on  the  1st  day  of  January, 
1821."  The  note  is  not  to  be  made  payable; 
but  it  is  payable.  J.  T.  B.  and  others  are  not 
to  be  joint  makers,  or  drawers;  but  they  are 
joint  makers,  or  drawers.  The  note  is  not  to 
be  made  payable  on  the  1st  of  January,  1821 ; 
but  it  is  payable  on  that  day.  This  is  evidently 
intended  as  a  general  description  or  designation 
of  a  note,  which  the  defendant  knew  to  have 
been  drawn;  and  to  require  only  the  signature 
of  his  name  to  render  it  perfect.  He  must, 
therefore,  have  been  presumed  to  know  the 
contents  of  the  note;  and  to  have  described  its 
several  characteristics  by  way  of  designation 
only.  The  description  is  accurate,  as  far  as  it 
goes.  It  seems  to  me,  then,  to  have  been  a  ques- 
tion of  identity  merely,  as  to  the  note  intended ; 
and  that  was  a  question  of  fact  exclusively  for 
the  jury.  Whether  the  power  of  attorney 
would  have  authorized  the  making  of  a  new 
note,  like  the  one  on  which  this  suit  is  brought, 
is  a  distinct  question,  which  I  conceive  does 
not  arise  in  the  case.  The  jury  have  found 
that  this  *was  the  note  intended  by  the  [*43J) 
power;  and  I  think  the  evidence  justifies  their 
conclusion.  But  whether  it  does  or  not,  is  not 
material  upon  this  application.  It  is  founded 
on  an  exception  to  the  opinion  of  the  judge,  in 
refusing  to  nonsuit  the  plaintiffs;  and  not  on 
the  ground  that  the  verdict  is  against  evidence. 
A  new  trial  must  be  denied. 

New  trial  denied. 


FORT  r.  SMALLEY  AND  RATMOUR. 
Practice — Replevin — Nou  Pros. 

A  defendant  in  replevin,  whether  sued  by  plaint 
or  writ,  may  nun  ;>n«.  the  plaintiff. 

But  it  is  error,  if  it  appear  on  the  record,  that  the 
turn  pro*,  was  of  the  same  term  with  the  return  of 
the  process. 

Citations— 1  R.  L.,  91,  345 ;  2  Archb.  Pr.,  OH. 

ON  ERROR  from  the  Madison  C.  P.  The  ac- 
tion  below  was  replevin  by  Fort  against 
Smalley  and  Ratmour. 

The  proceedings  were  by  plaint.  The  record 
contained  a  phicita  of  June  lo,  1824.  It  then 
stated  that  Smalley  and  Hatinour  were  sum- 
moned to  appear,  and  did  appear  in  the  C.  P. 
on  the  same  June  15  ;  and  that  "Fort  does  not 
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further  prosecute  his  bill  or  action  of  replevin," 
•fee.  Then  judgment  for  the  defendants  for 
costs.  The  record  was  signed  Oct.  16,  1824. 

Mr.  J.  A.  Spencer,  for  the  plaintiff  in  error. 

Mr.  O.  C.  Bronson,  contra. 

Curia,  per  SAVAGE,  C h.  J.  There  are  two 
questions  to  be  decided:  1.  Can  a  plaintiff  in 
replevin  be  non  pressed?  2.  If  he  can,  is  not 
the  judgment  premature,  being  on  the  return 
of  the  plaint  ? 

The  first  point  was  considered  at  the  last  term 
(vide  ante,  43),  on  a  motion  for  a  mandamus  to 
vacate  a  rule  made  by  the  court  below  in  this 
cause ;  and  we  see  no  reason  to  change  the 
opinion  we  then  expressed.  By  the  Statute,  1 
R.  L.,  91,  two  modes  of  proceeding,  by  writ 
and  by  plaint,  are  authorized  :  the  plaint  to  be 
returned  to  the  next  C.  P. ;  "  and  the  like  pro- 
ceedings shall  thereupon  be  had,  in  the  same 
court,  as  may,  or  ought  to  be  had  upon  a  writ 
of  replevin." 

44O*]  *The  llth  section  of  the  Act  concern- 
ing Costs,  1  R.  L.,  345,  provides,  that  where 
any  person  shall  sue  out  of  any  court,  any  proc- 
ess against  any  person,  who  shall  be  impris- 
oned on  the  same,  or  put  in  bail,  or  cause  his 
appearance  to  be  entered,  if  the  plaintiff  shall 
not  declare  before  the  end  of  the  next  term,  the 
court  may  adjudge  costs  to  the  defendant. 
The  judgment  of  non  pros,  is  not  mentioned 
by  name  ;  but,  by  the  practice  of  the  courts, 
that  judgment  is  rendered  for  not  declaring  ; 
and  if  a  plaint  is  to  be  considered  process  within 
the  meaning  of  the  Act,  costs  may  be  awarded 
in  that  case.  If  a  plaint  is  not  technically  proc- 
ess, still  the  same  result  will  follow,  as,  by  the 
Act  concerning  Replevin,  the  same  proceed- 
ings are  to  be  had  upon  a  plaint,  as  upon  a  writ 
of  replevin. 

According  to  the  English  practice,  the  action 
is  commenced  either  by  writ  or  plaint,  as  with 
us.  There,  if  the  defendant  wish  to  expedite 
the  plaintiff,  he  must  enter  his  appearance  and 
rule  the  plaintiff  to  declare.  If  he  do  not,  the 
defendant  may  sign  judgment  of  non  pros.  (2 
Archb.  Pr.,  68.)  No  distinction  is  made, 
whether  the  suit  be  commenced  by  writ  or  by 
plaint.  There  too,  as  here,  the  plaintiff,  be- 
fore he  executes  a  plaint,  takes  a  bond  with 
sureties.  But  that  makes  no  difference  as  to  the 
mode  of  conducting  the  suit. 

Whether,  therefore,  we  follow  the  English 
practice,  or  look  solely  at  our  own  statute,  I 
think  it  is  regular  to  enter  a  judgment  of  non 
pros.,  in  replevin,  as  in  other  actions.  But,  by 
the  record  in  this  case,  the  judgment  seems  to 
be  entered  at  the  return  of  the  process.  This  is 
premature  and  erroneous,  and  the  judgment 
must  be  reversed  for  this  cause. 

Judgment  reversed. 

Cited  in— 6  How.  Pr.,  51. 


44 1  *]    *MURRA Y  v.  MUMFORD. 

Partnership — Right  of  Surviving  Partner  to 
Debts,  Choses,  Books  and  Other  Evidences  of 
Debt — Also  in  Case  of  Dissolution  in  Lifetime 
of  Deceased  Partner — Surviving  Partner  Lia- 
ble to  Account — Effect  of  Dissolution  Generally. 

On  the  death  of  one  partner,  all  the  debts,  and 
other  choses  in  action,  with  the  books  and  evidences 
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of  debt,  as  incidents,  survive,  and  belong:  exclu- 
sively to  the  surviving  partner,  who  must  collect 
debts,  and  is  liable  to  suits  for  debts  in  his  own  name 
alone;  subject,  however,  to  account  for  the  part- 
nership property  to  the  representatives  of  the  de- 
ceased partner. 

And  so,  though  the  partnership  be  dissolved  by 
mutual  consent,  during  the  lifetime  of  the  deceased 
partner. 

And,  in  either  case,  the  survivor  may  maintain 
detinue  against  the  representatives  of  the  deceased 
partner,  for  the  books  of  account,  and  other  evi- 
dences of  debt. 

The  dissolution  of  a  partnership  by  mutual  con- 
sent, does  not,  ipso  facto,  render  the  partners  mere 
tenants  in  common  of  the  books  and  other  choses  in 
action  belonging1  to  the  firm. 

The  partnership  still  continues,  for  the  purpose 
of  collecting  and  paying  debts, with  all  the  incidents 
belonging  to  that  relation. 

Citations— 11  Ves.,  5 ;  16  Ves.,  57  :  1  Swanston.  480, 
507,  n.  a;  15  Ves.,  227 ;  1  Taunt.,  104 ;  1  East,  363 ;  1 
Mont,  on  Partn.,  17,  n.;  Gow.  on  Partn.,  285,  157:  7 
Mass.,  257 ;  1  Ball.,  248 ;  2  Ball.,  65 :  5  Serg.  &  tt..  86  : 1 
Ld.  Raym.,  340 ;  Johns.  Dig.  Partn.,  IV.;  Watson  on 
Partn.,  364 ;  Salk.,  444. 

DETINUE,  for  certain  books  of  account;  tried 
at  the  N.  Y.  Circuit,  Apr.  15, 1824,  before 
Edwards,  Circuit  J., 

When  it  appeared  that  Murray,  the  plaintiff, 
and  one  J.P.  Mumford,  were  partners  in  trade, 
under  the  firm  of  Murray  &  Mumford.  That 
their  partnership  was  dissolved  in  1806, by  mut- 
ual consent,  Mumford  retaining  possession  of 
the  books  of  account  and  choses  in  action  be- 
longing to  the  firm,  for  the  purpose  of  settling 
the  partnership  concerns.  He  subsequently 
died,  and  this  action  was  brought  by  the  plaint- 
iff, as  surviving  partner,  to  recover  possession 
of  the  books  belonging  to  the  firm.  They  were 
admitted  at  the  trial,  to  be  in  possession  of  the 
defendant,  the  administrator  of  J.  P.  Mum- 
ford  ;  but, 

The  judge  nonsuited  the  plaintiff,  on  the 
ground  that,  by  the  dissolution  of  the  partner- 
ship, before  the  death  of  Mumford,  the  part- 
ners became  tenants  in  common  of  the  books  ; 
and  that,  therefore,  the  plaintiff  was  not  en- 
titled, as  survivor,  to  the  exclusive  possession 
of  them. 

The  plaintiff  excepted ;  and  a  motion  was 
now  made,  on  the  bill  of  exceptions,  to  set  aside 
the  nonsuit,  and  for  a  new  trial. 

Messrs.  H.  D.  Sedgwick  and  R.  Sedgwick,  for 
the  plaintiff,  cited  Wallace  v.  Fitzsimmons,  1 
Dal.,  248,  250;  M'Cartey  v.  Nixon,  2  Dall.,  65, 
note,  and  Gow.  Part.,  Am.  ed.,  312. 

Mr.  J.  BulJdey,  contra,  cited  1  East,  367;  Id., 
366,  note;\  Ld.  Raym.,  340;  1  Madd.  Ch.,  177; 
1  Ves.,  Sr.,  242,  243  ;  5  Ves.,  Jr.,  539  ;  8  Vin. 
Abr.,  25. 

*  Curia,  per  SUTHERLAND,  J.  A  dis-  f*442 
solution  of  a  partnership  does  not,I  apprehend, 
ipso  facto,  destroy  the  joint  tenancy  of  the  part- 
ners in  the  partnership  property,  and  create  a 
tenancy  in  common.  They  are  still  partners, 
for  the  purpose  of  settling  the  partnership  con- 
cerns; and  until  that  is  effected.  For  that  pur- 
pose, the  partnership  may  be  said  still  to  con- 
tinue, with  all  the  incidents  belonging  to  that 
relation.  (11  Ves..  5;  16  Ves.,  57;  1  Swanston, 
480,  507,  notea;  15  Ves.,  227.)  In  Woodv.  Brad- 
dick,  1  Taunt.,  104,  Heath,  J.,  says  :  "  It  is  a 
very  clear  proposition,  that  when  a  partnership 
is  dissolved,  it  is  not  dissolved  with  regard  to 
things  past,  but  only  with  regard  to  things  fut- 
ure." 

Suppose,  which  is  alleged  to  be  the  case,  that 
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at  the  time  of  Mumf  ord's  death,  there  were  still 
debts  due  to  and  from  the  firm  ;  could  the  rep- 
resentatives of  Mumford  sue,  or  be'sued  with 
the  surviving  partner  for  those  debts?  Most 
clearly  not.  The  action  must  be  brought  by 
and  against  the  surviving  partner  alone.  The 
case  of  Smith  v.  Stokes,  1  East,  363,  relied  on 
by  the  defendant's  counsel,  is  entirely  different 
from  this,  and  depending  upon  a  different  prin- 
ciple. That  was  an  action  of  trover  brought 
by  the  plaintiffs,  as  assignees  of  one  Richard- 
son, a  bankrupt.  Richardson  and  one  Strick- 
land were  partners  in  trade.  Jan.  29,  1800, 
Richardson  committed  an  act  of  bankruptcy. 
On  the  31st  of  the  same  month,  the  goods  for 
which  the  action  was  brought,  being  partner- 
ship property,  were  received  by  the  defendant, 
Stokes.  Feb.  8,  a  commission  of  bankruptcy 
issued  against  Richardson.  On  the  14th  of  the 
same  month, Strickland, the  other  partner.died, 
making. Stokes,  the  defendant,  his  executor. 
Mar.  7,  the  commissioners,  under  the  com- 
mission of  bankruptcy  against  Richardson, exe- 
cuted an  assignment  of  his  effects  to  the  plaint- 
iffs, who  brought  the  action  against  the  exec- 
utor of  the  deceased  partner.  It  was  held  that 
the  action  would  not  lie  :  that  though  the  as- 
signment under  the  commission  was  not  made 
until  after  the  death  of  Strickland  ;  yet,  when 
443*]  made,  it  took  effect  *by  relation,  from 
the  time  of  the  act  of  bankruptcy  of  Richard- 
son, which  was  before  Strickland's  death;  that 
the  assignees,  of  course,  became  tenants  in 
common  by  relation  from  that  time  with  Strick- 
land, in  his  lifetime,  and,  since  his  decease, 
with  his  representatives,  of  whom  the  defend- 
ant was  one.  Then  the  familiar  principle,  that 
one  tenant  in  common  cannot  (except  under 
special  circumstances)  sustain  trover  against 
another,  applied.  The  partnership  was  dis- 
solved by  the  act  of  bankruptcy,  and  the  as- 
signees became  not  partners,  but  tenants  in 
common  with  the  other  partner,  in  the  part- 
nership property.  It  was  the  same  as  if  the  in- 
terest of  the  bankrupt  partner  had  been  sold 
upon  execution,  and  purchased  by  the  plaint- 
iffs. The  sale  would  have  produced  a  term- 
ination of  the  partnership  as  to  him,  and  the 
vendee  would  not  have  become  a  partner,  but 
a  tenant  in  common  with  the  other  partner. 
Sayerv.  Bennett,  1  Mont.  Partn.,  17  notes;  Qow 
Partn.,  285. 

This  case,  therefore,  stands  precisely  as  it 
would  have  done,  if  the  partnership  of  Murray 
&  Mumford  had  continued  until  Mumford's 
death  ;  and  it  is  unnecessary  to  cite  authori- 
ties, to  show  that,  in  such  a  case,  the  surviving 
partner  is  entitled  to  all  the  choses  in  action, 
and  other  evidences  of  debt  belonging  to  the 
firm.  They  must  be  collected  in  his  name,  and 
he  is  entitled  to  the  exclusive  custody  and  con- 
trol of  them.  The  books  of  account  are  inci- 
dents to  the  debts  or  choses  in  action  ;  and 
whoever  is  entitled  to  the  one  is,  of  course,  to 
the  other.  The  right  of  action,  in  relation  to 
all  partnership  demands,  is  transferred  to  the 
surviving  partner.  But  he  is  liable  to  account 
to  the  representatives  of  the  deceased  partner, 
for  his  share  of  the  partnership  property.  (Qow, 
157 ;  7  Mass.,  257  ;  1  Dall.,  248  ;  2  Dall.,  65  ; 
5  Sergt.  &  R.,  86  ;  1  Ld.  Raym.,  840  ;  Johns. 
Dig.,  Partn.,  iv.;  Watson  Partn. ,364;  Salk;, 
444.) 
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The  nonsuit  must,  therefore,  be  set  aside, 
•and  a  new  trial  be  granted. 
New  trial  granted. 

Reversing— Anth.  N.  P.,  294. 

Cited  in-25  Wend.,  357 ;  13  N.  Y.,  337 ;  15  N.  Y.,  475; 
24  N.  Y.,  110,  574 ;  45  N.  Y.,  789 ;  2  Barb.,  629;  4  Barb., 
536 ;  11  Barb.,  76 ;  25  Barb-,  133;  32  Barb.,  303;  1  Kedf ., 
207 ;  28  Hun,  90. 


*  JACKSON,  ex  dem.  WOODRUFF  [*444 

ETAL., 

V. 

SHEPHERD. 

Exhibits  to  be  Attached  to  and  Returned  with 
Commission — Exception. 

A  deed,  or  other  exhibit,  proved  under  a  commis- 
sion, must,  in  general,  be  annexed  to,  and  returned 
with  the  commission. 

But  where  it  is  in  the  custody  of  the  law ;  e.  g.,  be- 
ing a  deed  of  a  military  lot.  deposited  with  the  clerk 
of  the  County  of  Cayuga,  and  forming  part  of  the 
records  of  that  county :  annexing  a  copy  is  suffi- 
cient, and  the  exhibit  may  be  produced  on  the  trial, 
separate  from  the  commission. 

Citations— 1  R.  L.,  520,  sec.  11 ;  20  Johns.,  361. 

P  JECTMENT,  for  part  of  a  military  lot,  in 
-1J  Cicero,  Onondaga  Co. ;  tried  at  the  circuit 
in  that  county,  Mar.  1826,  before  Throop,  Cir- 
cuit J. 

At  the  trial,  in  the  course  of  the  plaintiff's 
evidence,  it  became  necessary  for  him  to  prove 
a  deed  deposited  in, and  belonging  to  the  clerk's 
office  of  the  County  of  Cayuga,  pursuant  to 
statute.  The  execution  of  this  deed  was  proved 
under  a  commission  executed  in  Conn.  The 
clerk  of  Cayuga  attended  with,  and  exhibited 
the  deed  before  the  commissioners;  and  a  copy 
of  the  deed  was  annexed  to  the  commission, 
but  not  the  original.  The  latter  was,  however, 
produced  at  the  trial. 

But  because  the  original  was  not  annexed, 
the  judge,  at  the  circuit,  rejected  the  evidence 
of  its  execution  ;  and  the  plaintiff  was  non- 
suited, for  the  defect  which  such  want  of  proof 
occasioned  in  his  chain  of  title. 

A  motion  was  now  made,  in  behalf  of  the 
plaintiff,  to  set  aside  the  nonsuit,  and  for  a  new 
trial. 

Mr.  G.  C.  Bronson,  for  the  motion. 

Mr.  C .  P.  Kirkland,  contra. 

Curia,  per  SAVAGE,  Ch.  J.  The  Act  regulat- 
ing the  Execution  of  Commissions,  1  R.  L.,520, 
sec.  11,  requires  that  all  exhibits  produced  to 
the  commissioners,  and  proved  by  any  witness, 
shall  be  annexed  to  the  commission,  and  re- 
turned to  the  court,  closed  up  and  under  the 
seals  of  two  or  more  of  the  commissioners.  In 
Jackson  v.  Hobby,  20  Johns.,  361,  Platt,  ,/.,who 
delivered  the  opinion  of  the  court,  says  of  this 
Act,  "when  a  statute  makes  innovations  on 
the  common  law  rules  of  evidence,  its  positive 
requirements  must  be  strictly  complied  with." 
But  in  this  case,  a  literal  compliance  was  im- 
possible. The  exhibit  produced,  was  a  record 
of  Cayuga  Co. ;  not  *subject  to  thecon-[*445 
trol  of  the  party  or  commissioners.  Everything 
possible  was  done  to  identify  the  paper  ;  and 
no  doubt  can  exist  that  the  same  deed  was  pro- 
duced in  court,  which  was  proved  before  the 
commissioners.  We  think  the  peculiar  cir- 
cumstances of  this  case  form  an  exception  to 
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the  rule,  as  laid  down  in  Jackson  v.  Hobby.  The 
nonsuit  must,  therefore,  be  set  aside;  and  a  newi 
trial  granted. 

New  trial  granted. 

Cited  in— 9  Bos.,  647. 


GALE  9.  NIXON  AND  NIXON. 

Assumpsit —  When  it  Lies  on  Contract  for  Sale 
of  Lands — Written  Recognition  of  Contract, 
Void  Under  Statute  of  Frauds,  Makes  it  Bind- 
ing— Performance — Tender  of  Deed. 

Semble.  that  a  contract  for  the  sale  of  lands,  signed 
and  sealed  by  the  vendor  only,  and  delivered  to.and 
accepted  by  the  vendee;  and  which  purports  to  con- 
tain, on  the  part  of  the  latter,  a  covenant  to  pay 
the  consideration  money,  may  be  enforced  against 
the  latter  by  an  action  of  assumpsit. 

And  where  such  a  contract  was  recognized  and 
ratified  on  the  part  of  the  vendees, by  an  indorsement 
under  their  hands  and  seals;  held,  that  this  was  a 
sufficient  signing  to  take  the  case  out  of  the  Statute 
of  Frauds. 

The  indorsement  not  containing,  in  itself,  or 
amounting, when  taken  in  connection  with  the  orig- 
inal contract,  to  a  covenant  to  pay,  and  the  vend- 
or having  tendered  a  conveyance ;  held,  that  he 
might  maintain  indebitatus  assumpsit  for  the  con- 
sideration money. 

But  if  the  indorsement  had  amounted  to  a  cove- 
nant to  pay,  the  action  must  have  been  covenant  or 
debt. 

The  covenant  by  the  vendor,  was  to  convey  within 
two  years  from  the  date ;  and  the  contract  pur- 
ported to  contain  a  covenant,  on  the  part  of  the 
vendees, to  pay  on  receiving  the  conveyance.The  lat- 
ter took  immediate  possession,  pursuant  to  another 
covenant  in  the  contract  on  the  part  of  the  vendor; 
and  by  an  arrangement  between  the  parties  and  A., 
part  of  the  premises  were  conveyed  to  the  vendees 
by  A.,  within  the  two  years,  A,  having  title;  but  the 
time  had  elapsed  when  the  conveyance  for  the  resi- 
due was  tendered  ;  and  for  that  reason  the  vendee 
refused  to  receive  the  conveyance ;  yet,  held,  that 
the  contract  was  not  rescinded ;  and  that  the  vend- 
ees were  liable  in  indebitatus  asuumpsit  for  the  con- 
sideration money. 

To  avoid  this,  the  vendees  should  have  redelivered 
possession,  and  rescinded  the  contract  in  toto. 

To  warrant  an  action  of  covenant,  the  contract 
must  be  sealed  by  the  party  or  his  attorney.  A  mere 
recognition  of  the  contract,  though  under  seal,  will 
not  sustain  the  action. 

A  written  recognition  of  a  contract,  void  by  the 
Statute  of  Frauds,  though  after  it  is  entered  into, 
will  make  it  binding. 

Citations— 1  Eq.Cas.  Abr.,  21,  pi.  10;  1  Powell  on 
Cont.,  286;  3  Johns.  Cas.,  60;  2  Cai.,  120;  1  Fonbl., 
165, 166 ;  Rob.  on  Frauds,  121 ;  3  Atk.,  503;  3  Bro.  Ch., 
318 ;  1  Ves.,  6;  9  Ves.,  355 ;  1  Com.  on  Cont.,  109,  110. 

ON  error  from  the  C.  P.  of  Tioga.  The  action 
in  the  court  below  was  indebitatus  assump- 
sit by  the  plaintiff  against  the  defendants.  The 
declaration  contained  counts  for  lands  bar- 
gained, and  sold  ;  for  lands  bargained  and 
sold  and  possession  given;  and  lands  sold  and 
conveyed ;  with  the  money  counts.  Plea,  the 
general  issue. 

On  the  trial  in  the  court  below,  the  plaintiff 
felied  on  articles  of  agreement  signed  and 
sealed  by  the  plaintiff  only,  and  delivered  to, 
and  accepted  by  the  defendants,  dated  Apr. 
14,  1821.  These  articles  purported  to  be  by 
44(5*]  *both  parties  ;  naming  the  plaintiff  as 
of  one  part;  and  the  defendants,  W.&  G.Nixon, 
as  of  the  other.  The  plaintiff,  for  the  consider- 
ation of  $300  to  him  paid,  and  of  $500  to  be 
paid,  as  thereinafter  mentioned,  covenanted 
to  convey,  within  two  years,  at  his  own  costs 
and  charges,  two  described  parcels  of  land, of  60 
and  80  acres,  to  the  defendants  in  fee  ;  and  the 
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defendants  covenanted  to  pay  the  plaintiff, 
on  the  execution  of  the  conveyance,  $500.  It 
was  also  Agreed,  that  the  defendants  might 
take  immediate  possession  of  the  premises,  and 
continue  so  in  possession,  taking  the  profits, 
till  the  conveyance  should  be  executed.  On 
the  articles,  was  an  indorsement  dated  May  31, 
1822,  under  the  hand  and  seal  of  J.  &  W. 
Nixon,  stating  that  they  had,  on  the  part  of 
W.  &  G.  Nixon,  the  defendants,  with  the  con- 
sent of  the  plaintiff,  entered  into  an  arrange- 
ment with  T.  Astley,  for  the  purchase  of 'one 
of  the  described  parcels  (the  80  acre  lot),  and 
given  their  bond  to  Astley,  for  the  balance  on 
that  lot,  $391.42  ;  and  that  they  had  taken 
Astley's  bond  to  them  for  a  deed  ;  and  that 
they  did  thereby  discharge  the  plaintiff  from 
so  much  of  his  agreement  as  bound  him  to  con- 
vey this  described  parcel.  Afterwards,  the  de- 
fendants paid  this  balance  to  Astley,  who 
owned  the  80  acre  lot,  and  took  a  deed  of  him, 
within  two  years  from  the  date  of  the  articles. 
The  payment  to  and  conveyance  by  Astley, 
were  pursuant  to  the  agreement  and  under- 
standing of  both  the  parties  to  this  suit,  who 
agreed  that  the  payment  of  the  $391. 42  should 
apply  on  the  articles  between  them.  A  few 
weeks  after  the  date  of  the  articles,  the  de- 
fendants took  possession  of  both  parcels,  and 
remained  in  possession  up  to  the  time  of  the 
trial.  The  plaintiff  had  caused  a  deed  with 
warranty  to  be  tendered  to  the  defendants,  for 
the  60  acre  lot,  before  suit  brought  in  the  court 
below,  but  more  than  two  years  from  the  date 
of  the  articles.  This  deed  was  produced  ready 
for  them,  at  the  trial. 

The  defendants  moved  the  court  below  for 
a  nonsuit,  on  these  grounds  :  1.  That  the  arti- 
cles were  not  signed  by  the  defendants.  2. 
They  being  sealed,  the  action  should  have 
been  covenant.  The  contract  of  the  plaintiff, 
*not  having  been  fulfilled,  there  was  [*447 
no  express  or  implied  promise  to  pay.  3.  For 
the  80  acres,  a  deed  was  received  from  Astley, 
before  the  contract  expired  ;  and  the  deed  for 
the  60  acre  lot  was  not  tendered  till  after  the 
contract  had  expired. 

The  motion  was  granted,  and  the  plaintiff 
excepted. 

Mr.  E.  Dana,  for  the  plaintiff  in  error.  1. 
Part  performance,  as  payment,  and  taking  pos- 
session, removes  the  objection  arising  from  the 
Statute  of  Frauds,  though  the  vendor  only  sign 
the  contract,  if  it  be  delivered  to  the  purchaser. 
(Str.,  783;  1  Com.  Cont.,  80;  3  Johns.  Cas.,  65;  2 
Cai.,  120.)  2.  The  defendants,  by  the  indorse- 
ment, ratified  the  original  agreement.  It  is 
equivalent  to  signing.  Yet,  as  it  contained  no 
express  covenant  to  pay,  covenant  will  not  lie. 
Assumpsit  is  the  proper  action.  3.  If  the  de- 
fendants had  a  right  to  rescind,  they  have  not 
exercised  that  right.  To  do  so,  they  should 
have  offered  to  reinstate  the  plaintiff  by  a  sur- 
render of  possession,  and  a  conveyance  of  the 
80  acres. 

The  plaintiff  is  without  remedy,  unless  he 
can  recover  in  this  form  of  action.  He  cannot 
recover  back  the  land  conveyed. 

Mr.  A.  Collins,  contra.  The  contract  was 
within  the  Statute  of  Frauds,  1  R.  L.,  78,  sec. 
10.  The  signature  indorsed  was  long  after  the 
date  of  the  articles.  If  any  action  will  lie,  it 
is  covenant.  The  covenant  to  pay  was  de- 
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pendent.  (10  Johns.,  366.)  The  tender  of  the 
deed  at  the  day  was  a  condition  precedent,  and 
the  time  having  elapsed  before  the  tender,  all 
remedy  was  forfeited.  The  declaration  was 
for  lands  sold  and  conveyed,  but  the  defend- 
ant never  accepted  a  conveyance.  There  was. 
then,  a  .variance  between  the  declaration  and 
proof.  Acceptance  of  a  deed  is  essential  to  its 
validity.  (1  Johns.  Cas.,  114  ;  12  Johns.,  418.) 
No  title  having  vested,  there  was  nothing  to 
raise  an  implied  assumpsit  as  for  land  sold. 
Assumpsit  will  not  lie  for  lands  bargained  and 
sold,  but  not  conveyed.  The  plaintiff's  rem- 
edy is,  to  recover  back  the  land. 

448*]  *Curia,  per  SUTHERLAND,  J'.  The 
plaintiff  was  nonsuited  at  the  trial,  his  right 
to  recover  being  objected  to  on  three  grounds: 

1.  That  the  contract  was  within  the  Statute 
of  Frauds,  not  being  signed  by  the  defendants. 
U.  That  if  it  was  a  valid  contract,  it  being 
sealed,  the  action  should  have  been  covenant. 
3.  That  the  deed  not  having  been  tendered  by 
the  plaintiff,  until  after  the  time  stipulated^ 
and  the  contract,  therefore,  not  having  been 
fulfilled  on  his  part,  there  could  be  no  implied 
promise,  on  the  part  of  the  defendants,  to  pay. 

The  article  of  agreement  contains  a  per- 
fect contract  between  the  parties.  It  specified 
particularly  what  was  to  be  done  by  each 
party.  It  was  sealed  by  the  plaintiff,  and  de- 
livered to  the  defendants,  who  took  possession 
of  the  land  under  it  ;  and  the  only  objection  to 
it  is,  that  it  was  not  signed  by  the  defendants, 

It  is  not  necessary,  in  this  case,  to  decide 
whether  the  action  could  be  sustained  merely 
upon  the  signature  of  the  plaintiff  to  the  con- 
tract, and  the  acceptance  of  it,  together  with 
the  possession  of  the  land,  by  the  defendants, 
though  I  am  inclined  to  think  that  it  could.  1 
Eq.  Cas.  Abr.,  21,  pi.  10  ;  1  Pow.  Cont.,  286  ; 
BaUard  v.  Walker,  3  Johns.  Cas.,  60  ;  Rogetv. 
Merritt,  2  Cai.,  120,  per  Spencer,  J.;  1  Fonbl., 
165,  166. 

But  the  indorsement  on  the  back  of  the  con- 
tract, signed  by  both  of  the  defendants,  is  clear- 
ly sufficient  to  take  the  case  out  of  the  statute, 
although  made  at  a  subsequent  period.  It  is  a 
full  and  complete  recognition  of  the  contract. 
It  releases  the  plaintiff  from  the  performance 
of  one  part  of  it.  It  is  not  necessary  that  the 
identical  agreement  should  be  signed  ;  but  if 
it  is  acknowledged  by  any  other  instrument 
duly  signed,  it  is  sufficient.  Rob.  Frauds,  121  ; 
Welfordv.  Beady,  3  Atk.,  503  ;  3  Bro.  Ch.,  318 ; 
1  Ves.,  6  ;  9  Ves.,  355  ;  1  Com.  Cont.,  109, 110. 

Assumpsit  was  the  proper  form  of  action. 
Covenant  will  lie  only  where  the  instrument 
is  actually  signed  and  sealed  by  the  party, 
449*]  or  by  his  authority.  A  recognition  *of 
the  contract,  though  in  writing  and  under  seal, 
will  not  make  it  a  covenant.  If  the  instrument 
by  which  the  original  contract  is  admitted, 
contain,  in  itself,  a  specification  of  the  terms, 
and  consideration  of  the  contract,  an  action 
perhaps  might  be  sustained  upon  that ;  and  in 
such  case,  if  it  was  under  seal,  the  action  must 
be  either  debt  or  covenant. 

Under  the  circumstance's  of  this  case,  it  is 
not  material  that  the  deed  was  not  tendered  on 
the  day  fixed  by  the  contract.  The  defendants 
were  in  possession  of  the  land.  They  had,  by  a 
mutual  arrangement  between  the  parties,  taken 
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a  deed  from  Astley  for  the  largest  parcel. 
They  do  not  offer  to  deliver  up  possession  of 
the  land,  and  rescind  the  contract  ;  but  seek 
to  retain  the  land,  and  avoid  paying  the  stipu- 
lated price.  This  they  cannot  do.  They  must 
either  avoid  the  conl  ract  in  toto,  or  else  perform. 

The  plaintiff  was  improperly  nonsuited,  and 
the  judgment  must  be  reversed. 

Judgment  reversed. 

Cited  in— 9  Wend.,  618 ;  5  N.  Y.,  245 ;  28  N.  Y.,  355 ; 
34  N.  Y.,  109 ;  1  Lans.,  211 ;  1  Hun,  248 ;  4  T.  &  C-,  32, 
n. ;  30  Barb.,  223 ;  35  Barb.,  78 :  52  Barb.,  486  ;  4  T.  & 
C-,  32,  33 ;  8  Abb.  N.  S.,  424 ;  4  Rob.,  255, 404 ;  12  How. 
TJ.  S.,  207 ;  14  How.  U,  S..  456 ;  22  Am.  Rep.,  579  (66 
Me.,  337) ;  49  Am.  Dec.,  767  (20  Vt..  US). 


NORRIS  v.  BADGER  &  CALDWELL. 

Action  by  Indorsee  Against  Indorsers — Inter- 
mediate Indorser  May  Sue  Pr^ior  Indorser 
Without  Showing  Payment  —  Possession  of 
Note  Prima  Facie  Evidence  of  Payment — 
Pleading — Evidence  of  Previous  Incumbrances 
Admitted  on  Issue  as  to  Sufficiency  of  Certain 
Property\to  Satisfy  a  Judgment — Parol —  Vari- 
ance. 

In  a  suit  by  indorsee  against  indorsers,  the  bill  of 
particulars  stated  the  indorsement  in  blank.  This 
was  filled  up  on  the  trial.  Held,  no  variance. 

One  issue  was  on  the  sufficiency  of  G.'s  property 
to  satisfy  a  certain  judgment  and  execution.  Held, 
that  the  amount  of  previous  incumbrances  on  the 
same  property,  was  within  the  issue,  and  might  be 
inquired  of  on  the  trial. 

The  party  interested  to  show  the  insufficiency  of 
the  property  was  allowed  to  give  parol  evidence  of 
judgments,  &c..  on  cross-examining  a  witness  in- 
troduced by  the  opposite  party,  though  the  latter 
objected  to  this,  and  excepted,  taking  a  bill  of  ex- 
ceptions. The  same  bill  stated  that  previous  in- 
cumbrances, sufficient  to  reduce  the  value  of  the 
property  to  nothing,  were  afterwards  duly  proved 
by  documental  evidence.  Held,  on  motion  for  a 
new  trial,  that  though  the  parol  evidence  was  im- 
proper, a  new  trial  should  not  be  granted ;  that  the 
jury  could  not  have  been  misled  by  that  evidence; 
that,  by  the  party  going  into  documental  evidence, 
he  waived  that  by  parol ;  and,  therefore,  no  error. 

Semb.  it  would  be  otherwise,  where  the  parol  evi-    . 
dence  might  possibly  have  misled  the  jury,  and  had 
not  been  waived. 


NOTE.— Negotiable  paper.  1.  Presumption  of  pay- 
ment. 2.  Filling  of  blank  indorsement.  3.  Striking 
out  special  indorsement. 

1.  The  possession  of  negotiable  paper,  by  one  bound 
to  pay  it,  is  presumptive  evidence  of  payment  by 
him.    Dugan  v.  U.  S.,  3  Wheat.,  172;  Mauran  v. 
Lamb.  7  Cow..  174 ;  Dollfus  v.  Frosch,  1  Den.,  367 ; 
Dean  v.  Hewit,  5  Wend.,  257 ;  Baring  v.  Clark.  19 
Piqk..  220;  Northampton  Bank  v.  Pepoon,  11  Mass., 
288  ;  Green  v.  Jackson,  15  Me.,  136  ;  Brinkley  v.  Go- 
ing, 1  Breese,  288;  Campbell  v.  Humphries,  2  Scam., 
478 ;  Hunter  v.  Kibbe,  5  McLean,  279 ;  Bank  of  tl.  S., 
v.  U.  8.,  2  How.,  711:  Pflel  v.  Vanbatenberg,  2  Camp., 
439;  Brembridge  v.  Osborne,  1  Stark.,  374;  Egg  v. 
Barnett,  3  Bsp.,  196 ;  see,  also,  Fellows  v.  Kress,  5 
Blackf.,  536;  2  Pare.  Notes  &  B.,  220;  2  Dan.  Neg. 
Inst..  sec.  1227 ;  Story  on  Bills  Sec.,  452. 

2.  Under  an  indorsement  in  blank,  the  holder  may 
fill  in  his  own  name  before  bringing  suit,  or  at  the 
trial.    Lovell  v.  Evertson,  11  Johns.,  52:  Olcott  v. 
Rathbone,  5  Wend.,  490 ;  Pickett  v.  Stewart,  12  Ala., 
202 :  Cope  v.  Daniel,  9  Dana,  415 ;  Fairneld  v.  Adams, 
16  Pick.,  381;  Hance  v.  Miller.  21   111..  636:  Croskey 
v.  Skinner.  44  111.,  321 ;  Kiersted  v.  Rogers,  6  Harr.  & 
J.,  282 ;  Whitten  v.  Hayden,  91  Mass.  (9  Allen),  408. 

The  filling  of  tlie  blank  lit  unneccxxarj/,  houvver. 
Poorman  v.  Mills,  35  Cal.,  118 ;  Huberstuun  v.  Leh- 
man, 63  Ga..  383. 

3.  Striking  mifspeciaJ  Indorsement.  Tn  an  action  on 
negotiable  paper  a  special    Indorsement   may    be 
stricken  out.  Bank  of  Utlca  v.  Smith.  IX  Johns..  230, 
note  ;  Mottram  v.  Mills,  1  Sandf.,  37,  and  authorities 
cited  ;  Hagrous  v.  Lahens.  3  Sandf.,  213 ;  Manhattan 
Co.  v.  Reynolds,  2  Hill,  140. 
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An  Intermediate  Indoreer  of  a  note  may  sue  a  pre- 
vious indorser.  without  showing  actual  payment 
by  such  intermediate  indorser,  to  any  subsequent 
indorsee,  by  a  receipt ;  and  without  showing  an  in- 
dorsement back  to  such  intermediate  indorser.  Pos- 
session of  the  note,  and  producing  it  in  court,  are, 
prima  facie,  sufficient  evidence  of  payment,  and  he 
may  recover,  though  his  name  still  remain  on  the 
note. 

Citations-1  Ld.  Raym.,  742 :  7  Cr.,  150 :  3  Wh.,  173. 
183;  3  Johns.  Cas.,  363;  11  Johns.,  53;  16  Johns.  73, 
92 ;  1  Cow.,  387 ;  17  Mass.,  618;  Chit.  Bills,  190 ;  3  Cow., 
621. 

A  SSUMPSIT;  tried  at  theOnandaga  Circuit, 
J\.  Mar.  20th,  1826,  before  Throop,  Circuit  J. 

The  declaration  was  against  the  defendants 
as  joint  indorsers  to  the  plaintiff  of  a  promis- 
45O*lsory  note.also  indorsed  *by  the  plaintiff 
to  the  Utica  Bank,  made  by  one  Elias  Gumaer, 
dated  Nov.  23,  1821,  payable  to  the  order  of 
the  defendants  at  the  Utica  Bank,  90  days  af- 
ter date,  for  $3,000.  It  also  contained  the 
money  counts. 

Plea  :  1st,  the  general  issue;  and  3d,  a  judg- 
ment of  $3,000  confessed  by  Gumaer  to  Nor- 
ris,  and  Badger,  one  of  the  defendants,  as  se- 
curity and  indemnity  to  the  indorsers,  Feb. 
18,  1822,  and  Oct.  27,  1823,  execution  issued 
and  delivered  to  the  sheriff,  at  the  instance, 
and  under  the  sole  direction  and  management 
of  the  plaintiff,  Norris — Gumaer  then  having 
property,  which  was  bound  and  levied  on, 
enough  to  satisfy  it,  but  which  was  dissipated, 
and  the  debt  lost  through  the  delay  and  negli- 
gence of  the  plaintiff.  Replication:  that  Badger, 
not  the  plaintiff,  took  control  of  the  execution'; 
that  the  debt  was  not  lost  by  the  plaintiff's 
negligence,  &c.;  that  Gumaer  had  not  suf- 
ficient property,  &c.,  and  collection  could  not 
be  enforced,  &c.  Issue  to  the  country. 

On  the  usual  order  for  a  bill  of  particu- 
lars, the  plaintiff  furnished  one,  in  which  he 
set  forth  the  note  verbatim,  as  with  a  blank 
indorsement  by  the  defendants. 

On  the  trial,  the  defendants  objected,  that  a 
mere  blank  indorsement  would  not  carry  the 
interest  to  the  plaintiff;  on  which  he  filled  up 
the  indorsement  in  the  usual  form.  The  de- 
fendants then  objected  that  it  varied  from  the 
bill  of  particulars,  but  the  objection  was  over- 
ruled. 

The  defendants  then  proved  that  the  note 
was  indorsed  by  both  plaintiff  and  defendants, 
for  the  benefit  of  Gumaer ;  that  the  money 
was  obtained  thereon  at  the  Bank,  and  applied 
to  his  use.  The  maker  was  himself  sworn  as 
a  witness  for  the  defendants ;  and  testified, 
that  from  Oct.  27,  1823,  to  the  Jan.  next  fol- 
lowing, he  had  in  his  possession  personal 
property  to  $800,  and  real  estate  worth  $7,000. 
The  plaintiff  then  asked  him  if  there  were  not 
incumbrances  or  liens,  previous  to  the  judg- 
ment confessed.  This  question  was  objected 
to  as  improper,  under  the  pleadings,  or  if  ad- 
missible, that  the  facts  inquired  of,  could  not 
be  established  by  parol.  The  judge  overruled 
the  objection  ;  and  the  witness  was  allowed  to 
451*]  *state  large  previous  incumbrances  by 
mortgage  and  judgment,  and  sales  thereon. 

The  plaintiff  then  offered  to  show  regularly, 
by  records  and  executions,  incumbrances  hav- 
ing preference  to  the  judgment  and  execution 
mentioned  in  the  defendant's  plea,  sufficient  to 
exhaust  Gumaer's  property.  This  was  object- 
ed to,  as  not  admissible  under  the  pleadings  ; 
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but  the  proof  was  received,  and  the  facts  pro- 
posed to  be  shown  were  fully  established  by 
exemplifications,  executions,  one. 

The  defendants  then  objected  that  the  note 
being  an  accommodation  note,  the  plaintiff 
could  not  recover  till  he  showed  actual  pay- 
ment of  the  money  by  him ;  that  showing 
himself  in  possession  of  the  note  was  not 
enough,  without  having  paid  the  money  to  the 
Bank.  This  objection  was  overruled,  the  judge 
charging  that  the  evidence  was,  prima  facie \ 
sufficient  to  sustain  the  action.  The  defend- 
ants excepted  to  the  several  decisions  of  the 
judge. 

Verdict  for  the  plaintiff  for  $3,318.70. 

Mr.' N.  P.  Randall,  for  the  defendants,  now 
moved  for  a  new  trial.  He  said  the  note  given 
in  evidence  was  inadmissible  under  the  bill  of 
particulars.  (1  Chit.  PL,  382.)  But  if  ad- 
missible, being  an  accommodation  note,  the 
plaintiff,  an  intermediate  indorsee,  could  not 
recover,  before  actual  payment  to  the  subse- 
quent holder,  the  Bank.  Indorsers  on  ac- 
commodation paper,  are  sureties  ;  16  Johns., 
70  ;  who  cannot  recover  till  they  have  in- 
curred actual  expenses.  (8  East,  593.)  The  lia- 
bility of  the  plaintiff  was  no  more  than  that  of 
the  defendants,  who  indorsed  before  him. 
The  Bank  may  still  sue  the  latter.  In  ordi- 
nary cases,  where  the  note  is  voidable  for 
want  of  consideration  or  otherwise,  the  in- 
dorsee must  show  that  he  took  it  in  the  fair 
course  of  trade,  and  paid  a  valuable  consider- 
ation. (1  Campb.,  100.)  That  is  not  done  in  this 
case.  It  is  not  pretended  that  this  is  a  note  taken 
in  the  course  of  trade.  But  even  if  it  was  so 
taken,  the  plaintiff  must  show  payment  to  the 
Bank,  his  indorsee,  or  some  indorsee  subse- 
quent to  him.  (1  Ld.  Raym.,  742;  4  T.  R., 
714.)  And  this  is  especially  so  of  accommo- 
dation paper.  (3  Wils.,  *13,  346  ;  1  [*45^ 
H.  Bl..  640  ;  1  Cow.,  394,  per  Woodworth,  J.} 
When  the  indorser  pays,  he  is  remitted  to  his 
original  rights  of  holder ;  and  not  till  then. 
Before  this,  he  is  not  in  a  situation  to  maintain 
an  action.  Possession  of  the  note  by  the 
plaintiff,  is  not.  in  the  case  of  accommodation 
paper,  prima  facie,  evidence  of  payment.  In- 
deed, it  is  not  so  in  any  case.  Welch  v.  Lindot 
7  Cr.,  159  ;  Gorgerat  v.  M'Carty,  1  Yeates,  94. 

Proof  of  incumbrances  was  inadmissible 
under  the  pleadings.  The  issue  was  on  the 
•amount  of  property  bound  by  the  execution  ; 
not  whether  there  were  incumbrances.  The 
evidence  offered  admits  the  amount  of  prop- 
erty, but  seeks  to  avoid  the  consequences  by 
showing  incumbrances.  The  replication  is 
like  one  to  a  plea  of  an  outstanding  judgment, 
by  an  executor.  Admitting  the  judgment, 
execution  and  lien,  it  should  have  replied  the 
previous  incumbrances  specially,  or  any  other 
matter  in  avoidance.  Evidence  cannot  be 
given  of  matters  out  of  the  issue.  (1  Phil. 
Ev.,  131  ;  3  Mass.,  552  ;  11  Id.,  313). 

But  if  this  evidence  was  admissible,  there 
can  be  no  doubt  that  the  manner  in  which  it 
was  given,  in  the  first  place,  was  improper. 
The  record  evidence  alone  should  have  been 
received.  Parol  proof  was  clearly  inadmissi- 
ble. (Bull.  N.  P.,  293.) 

There  can  be  no  doubt,  that,  if  the  plaintiff 
has  lost  the  benefit  of  the  judgment  by  hia 
laches,  this  deprives  him  of  all  right  to  recover. 
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(2  Phil.  Ev.,  21,  note;  7  Johns.,  332;  1  Bos. 
&P..422.) 

Messrs.  J.  L.  Edwards  and  8.  Beardsley, 
contra.  The  variance  from  the  bill  of  par- 
ticulars was  produced  by  the  filling  up  of  the 
blank  indorsement  on  the  trial,  which  is  mere 
matter  of  form.  It  was  substantially  the  same 
before,  and  a  literal  correspondence  was  not 
necessary. 

The  possession  of  the  note,  and  its  produc- 
tion on  the  trial,  were  prima  facie  evidence  that 
it  had  been  paid,  if  such  proof  was  necessary. 
There  being  nothing  to  rebut  it,  the  note  must 
be  taken  to  have  been  paid.  (3  Johns.  Cas. ,  5, 
453*]*260,  263 ;  Doug.,  636;  Chit.  Bills,  ed., 
1821.  p.  14,  note  1,  and  cases  cited  ;  3  Wh., 
182,  183;  2  Dall.,  147;  15 Mass.,  436;  11  Johns., 
53.)  If  the  defendants  had  any  objection 
founded  on  the  original  consideration,  the  onus 
lay  with  them.  (Chit.Bills,olded.,86;  2Campb., 
439,  440.)  The  only  question  is,  what  shall 
be  evidence  of  payment  ?  We  admit,  with  the 
cases  cited  on  the  other  side,  that  when  one 
has  indorsed  a  bill,  and  he  would  then  sue 
upon  a  previous  indorsement  to  himself,  he 
must  show  payment.  But  those  cases  do  not 
go  to  the  evidence.  The  mere  want  of  consid- 
eration between  the  original  parties,  is  no  an- 
swer. Holding  the  note,  the  plaintiff  may  fill 
up  the  indorsement  to  himself  ;  and  it  does  not 
lie  with  the  defendants  to  object,  though  he 
was  a  mere  trustee  for  the  bank.  (7  Johns., 
361  ;  2  Campb.,  339,  340  ;  Id.,  5,  574 ;  1  Bos. 
&P.,  648;  4Esp.,  56.) 

The  proof  of  previous  liens  was  clearly  ad- 
missible. Admit  the  issue  to  have  been  on  the 
sufficiency  of  the  property  bound  by  the  judg- 
ment or  execution  mentioned  in  the  plea,  how 
could  that  be  determined,  without  looking  to 
the  amount  of  the  previous  charges  on  the 
property,  which  reduced  it  to  nothing,  and 
less  than  nothing  ? 

The  proof  by  parol  was  proper.  It  was  like 
asking  a  man,  "what  are  you  worth?"  In 
answer,  he  is  bound  to  state  incumbrances. 
But  whether  proper  or  not,  was  immaterial, 
for  the  defendants  could  not  succeed  in  any 
view.  They  failed  altogether  to  show  any  ex- 
clusive control  over,  or  neglect  concerning  the 
execution  on  the  plaintiff's  part.  Beside,  the 
parol  evidence  came  out  collaterally,  on  cross- 
examination  of  the  defendant's  witness.  It  was 
proper,  with  a  view  to  test  his  accuracy  or 
credibility.  If  proper  in  any  view,  a  new  trial 
should  not  be  granted  ;  and  the  court  will  not 
incline  to  a  new  trial,  especially  when  they  see 
that  the  very  facts  inquired  or  from  the  wit- 
ness were  most  abundantly  established  by  doc- 
umentary evidence.  Indeed,  this,  alone,  is  a 
full  answer  to  the  point  arising  upon  the  parol 
evidence. 

454*]  *  Again;  the  judgment  confessed  was 
a  mere  collateral  security  ;  and  whether  the 
plaintiff  was  negligent  or  not,  makes  no  differ- 
ence with  his  rights.  He  might  entirely  disre- 
gard it,  and  look  to  his  indorsers  in  the  first  in- 
stance. Badger  should  have  seen  to  his  rights, 
and  gone  on,  and  collected  himself. 

Mr.  Randall,  in  reply.  Gentlemen  argue  as 
if  this  were  a  case  upon  the  weight  of  evidence 
before  the  jury.  On  a  bill  of  exceptions,  we 
cannot  look  beyond  the  very  points  taken.  If 
the  parol  evidence  was,  per  te,  improper,  we 
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must  stop  there  ;  and  cannot  excuse  its  ad- 
mission by  other  matter  afterwards  supplied, 
as  may  be  done  on  a  case,  where  the  court  have 
a  discretion.  That  Gumaer  was  the  defend- 
ant's witness,  is  no  excuse  for  the  plaintiff's 
proving  by  him  what  he  should  have  shown 
by  documents.  When  he  takes  the  witness  on 
cross-examination  to  an  independent  fact,  he 
makes  him  quoad  hoc  his  own  witness. 

Curia,  per  SAVAGE,  Ch.  J.  The  variance  be- 
tween the  indorsement  stated  in  the  bill  of  par- 
ticulars, and  that  filled  up  and  used  on  the 
trial,  was  immaterial.  The  blank  indorsement, 
mentioned  in  the  bill,  imported  as  much  as  if 
'the  formal  words  had  been  written  over  it.  It 
is  enough,  that  the  bill  and  the  proof  agreed 
in  substance.  Beside,  the  note  and  indorsement 
were  specially  set  forth  in  the  declaration. 
There  was  no  need  of  particulars  as  to  these. 
It  was  necessary  under  the  money  counts  only, 
which  may  be  laid  out  of  view. 

There  is  no  doubt  the  evidence  of  incum- 
brances was  admissible.  It  went  directly  to  the 
sufficiency  of  the  property  to  satisfy  the  judg- 
ment. 

The  principal  question  is,  whether  the  plaint- 
iff was  bound  to  show  actual  payment  of  the 
note,  beside  what  was  to  be  inferred  from  the 
fact  of  its  being  in  his  possession.  In  Mendez 
v.  Carreroon,  1  Ld.  Raym.,  742,  it  was  decided, 
that  in  an  action  on  a  bill  of  exchange,  brought 
by  an  indorser  who  had  been  sued  upon  it, 
against  the  acceptor,  the  plaintiff  must  prove 
that  he  had  paid  the  party  who  sued  him. 

*In  Welch  v.  Lindo,  7Cr.,  159,  it  was  [*455 
held  that  the  mere  possession  of  a  promissory 
note,  by  an  indorsee  who  had  indorsed  it  to 
another,  is  not  sufficient  evidence  of  his  right 
of  action  against  his  indorser,  without  a  reas- 
signment or  receipt  from  the  last  indorsee. 
But  the  same  court  who  decided  this  case,  af- 
terwards, in  Dugan  v.  U.  States,  3  Wh.,  173, 
183,  held,  that  "if  a  person  who  indorses  a  bill 
to  another,  whether  for  value  or  for  the  pur- 
pose of  collection,  comes  again  to  the  posses- 
sion thereof,  he  is  to  be  regarded,  unless  the 
contrary  appears  in  evidence,  as  the  bona  fide 
holder  and  proprietor  of  such  bill ;  and  shall 
be  entitled  to  recover  thereon,  notwithstanding 
there  may  be  on  it  one  or  more  indorsements 
in  full,  subsequent  to  the  indorsement  to  him, 
without  producing  any  receipt  or  indorsement 
back  to  him  from  either  of  such  indorsees, 
whose  names  he  may  strike  from  the  bill  or 
not,  as  he  thinks  proper."  The  principle  of 
this  case  is  so  precisely  applicable,  that  I  need 
cite  no  other,  if  it  is  to  be  received  as  author- 
ity. The  same  principle  will  be  found  running 
through  a  series  of  decisions  in  this  court.  (3 
Johns.  Cas.,  263  ;  11  Johns.,  53  ;  16  Id.,  73:  1 
Cow.,  387;  vide,  also.  17  Mass.,  618;  Chit. 
Bills.,  190,  Phil.  ed..  1821. 

The  judge  erred  in  receiving  parol  evidence 
of  the  amount  of  incumbrances ;  and  this 
would  be  cause  for  a  new  trial,  had  it  not  boi-n 
immediately  shown  by  proper  documentary  ev- 
dence,  viz.  :  exemplifications,  &c.,  that  the 
older  liens  on  Gumaer's  property  greatly  ex- 
ceeded its  value.  The  parol  evidence  was  un- 
necessary, therefore.  The  verdict  was  fully 
sustained  without  it.  Its  admission  might  be 
error,  had  it  been  possible  that  the  jury  placed 
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any  reliance  upon  it,  or  could  have  been  mis- 
led by  it;  16  Johns. ,92;  3  Cow.,  621  ;  and 
then,  this  being  on  bill  of  exceptions,  there 
should  be  a  new  trial,  because  the  judgment 
we  render  might  be  reversed  on  error,  which 
it  is  the  object  of  this  motion  to  guard  against. 
Going  into  the  documental  proof,  was  equiva- 
lent to  a  waiver  of  the  parol  evidence,  which 
takes  away  the  error.  (16  Johns.,  92.)  It  could 
45(>*J  not  possibly  *have  any  effect ;  and  the 
point,  we  think,  cannot  be  regarded  on  writ  of 
error.  The  motion  for  a  new  trial  must,  there- 
fore, be  denied. 

New  trial  denied. 

Cited  in— 1  Wend.,  49 ;  16  Wend.,  666 ;  21  Wend., 
481 ;  7  Barb.,  587 ;  1  Sandf.,  43;  3  Co.  R..  245 ;  36  Am.' 
Dec.,  119  (9  Watts,  273) ;  35  Am.  Dec.,  216  (16  La.,  213). 


DANIEL  S.  GRISWOLD 


SEDGWICK  ET  AL. 

False  Imprisonment — Marshal  not  Protected  by 
Process, which  does  nol.on  its  Face,Authorize  the 
Arrest — Misnomer — Presumption  of  Continu- 
ance of  Term  of  the  U.  8.  Circuit  Court — No 
Interference  by  Superior  Courts  of  Law  or 
Equity,  with  each  other's  Proceedings,  because 
of  Irregularity: 

If  process  against  the  body,  out  of  any  court,  do 
not,  on  its  face,  authorize  an  arrest,  it  is  void,  and 
will  not  protect  any  person  concerned  in  the  arrest ; 
even  the  officer  to  whom  directed. 

Where  Daniel  S.  Griswold  was  arrested  on  process 
of  attachment,  issued  out  of  the  equity  side  of  the 
Circuit  Court  of  the  U.  S.,  against  Samuel  S.  Gris- 
wold ;  held,  that  an  action  of  false  imprisonment, 
lay  by  Daniel  S.  Griswold  against  the  marshal,  his 
deputy,  and  the  solicitors  concerned  in  the  arrest ; 
and  this,  although  Daniel  S.  Griswold  was  the  per- 
son intended. 

Otherwise,  of  an  execution  against  one  by  a 
wrong  name,  who  appears  in  the  suit,  and  omits  to 
plead  the  misnomer  in  abatement;  or,  it  seems, 
where  he  is  known  as  well  by  the  one  name  as  the 
other. 

It  is  no  objection  to  process  issued  to  enforce  an 
order  of  the  Circuit  Court  of  the  TJ.  S.,  that  it  recites 
the  order  as  having  been  made,  on  some  day  not  ap- 
pearing necessarily  to  be  within  the  statute  term  of 
the  court.  It  will  be  intended  that  the  term  con- 
tinued to  that  day,  unless  the  contrary  appear,  the 
•duration  of  the  term  not  being  limited  by  statute. 

Whether  process  issuing  out  of  a  court  of  equity 
be  according  to  the  course  and  practice  of  that 
court,  is  a  question  which  cannot  be  tried  collater- 
ally, in  an  action  at  law.  If  it  be  irregular,  the 
proper  course  is  to  move  the  court  out  of  which  it 
issued,  to  set  it  aside. 

Superior  courts,  either  of  law  or  equity,  will  not 
interfere  with  each  other's  proceedings  on  the 
ground  of  irregularity. 

Citations-6  T.  R.,  234 ;  8  East.  328 ;   2  Taunt..  400; 

2  Campb.,  270 ;  1  B.  &  A.,  647  ;  1  Mass.,  76 ;  3  Cai.,  267 : 

3  Johns.  Ch.,  275 ;  1  Vern.,  289 ;  1  Jac.  &  Walk..  636 ;  2 
Dick.,  619 ;  2  Str.,  1218. 

rPRESPASS,  for  falseimprisonment;  tried  at 
1  the  N.  Y.  Circuit,  Mar.  15,  1826,  before 
Duer  Circuit  J.,  when  the  following  facts  ap- 
peared : 

The  plaintiff,  Daniel  S.  Griswold,  was  ar- 
rested under  process,  purporting  to  have  been 
issued  out  of  the  equity  side  of  the  U.  S.  Cir- 
cuit Court  for  the  Southern  District  of  N.  Y., 


NOTE.— Ministerial  officers— How  far  protected  by 
process.  See  Warner  v.  Shed,  10  Johns.,  138,  note. 
On  the  general  subject,  see  Henderson  v.  .Brown,  1 
Cai.,  92,  note ;  Seaman  v.  Patten.  2  Cai.,  312,  note ; 
Wallsworth  v.  M'Cullough,  10  Johns.,  93,  note. 
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directed  to  the  marshal  of  that  district,  com- 
manding him  to  take  the  body  of  Samuel  S. 
Griswold.  The  process  was  issued  by  the 
Messrs.  Sedgwicks,  two  of  the  defendants  in 
this  suit,  as  solicitors  and  counsel  for  Samuel 
Hill;  and  the  arrest  was  made  by  Reid,  as 
deputy  of  Morris,  the  marshal — these  latter  be- 
ing also  defendants  in  this  suit.  As  soon  as  the 
marshal  discovered  the  mistake  in  the  name, 
and  before  Griswold  was  taken  to  prison,  he 
sent  for  the  Messrs.  Sedgwicks,  who  immedi- 
ately assented  to  the  discharge  of  the  plaintiff, 
he  being  then  present,  although  it  was  under- 
stood and  admitted  *that  he  was  the  [*457 
person  intended  to  be  arrested  on  the  writ  or 
process.  He  was  accordingly  discharged;  and 
this  suit  was  against  the  defendants,  the  Messrs. 
Sedgwicks,  Morris  and  Reid,  all  the  parties  in- 
strumental in  his  arrest. 

The  process  recited  that  Feb.  21, 1824,  by  an 
order  made  in  the  Circuit  Court,  by  Wm.  P. 
Van  Ness,  one  of  the  judges  of  that  court,  in  a 
cause  there  between  Daniel  S.  Griswold,  com- 
plainant, and  Hill,  defendant,  that  Griswold 
pay  to  the  clerk  of  that  court  $1,200,  in  10  days 
after  notice  of  the  order;  and  "whereas  the  said 
Samuel  S.  Griswold  "  had  neglected  to  comply 
with  the  order,  though  more  than  10  days  had 
elapsed,  it  commanded  the  marshal  to  take  the 
said  Samuel  S.  Griswold,  &c.,  and  keep  him  in 
custody,  till  he  should  perform  the  order,  or 
until  the  court  should  make  order  to  the  con- 
trary. The  process  was  tested  Feb.  2,  1824, 
and  returnable  the  first  Monday  of  March.  The 
plaintiff  was  arrested,  discharged  as  before 
mentioned;  and  the  process  returned  by  the 
marshal  non  est,  &c. 

On  this  evidence,  the  counsel  for  the  defend- 
ants moved  for  a  nonsuit,  which  was  granted 
by  the  judge,  and  the  plaintiff  excepted. 

On  the  bill  of  exceptions, 

Mr.  H.  W.  Warner,  for  the  plaintiff,  now 
moved  to  set  aside  the  nonsuit,  and  for  a  new 
trial.  He  said  the  plaintiff  is  not  the  person 
named  in  the  precept  of  the  writ.  It  is  not  suf- 
ficient that  he  was  the  person  intended.  (6  T. 
R.,  234;  8  East,  328;  2 Taunt,,  399;  2  Campb., 
270;  Doug.,  40;  1  B.  &  A.,  642.) 

But  if  the  plaintiff  had  been  rightly  named, 
it  appears  by  the  writ  itself,  that  he  was  in  no 
default  under  the  order  recited.  No  notice  of 
the  order  is  mentioned.  And  the  writ  is  tested 
Feb.  2,  at  a  time  before  the  order  was  made. 
The  teste  is  out  of  term  ;  and  the  writ  thus 
being  irregular  on  its  face,  will  not  protect 
the  officer,  or  any  one  concerned  in  its  execu- 
tion. Taken  as  a  whole,  the  writ  is  unknown 
to  the  law  of  the  land  and,  obviously,  not  nec- 
essary *for  enforcing  the  order.  The  [*458 
court  will  take  notice  of  the  practice  of  the 
Court  of  Chancery.  (1  Chit.  PI.,  224;  2  Co., 
18;  15  East,  39.)  This  was  neither  an  attach- 
ment nor  execution.  The  plaintiff  could  not 
have  had  any  sufficient  notice  of  the  order,  and 
the  court  was  entirely  without  jurisdiction. 
The  course  of  proceeding  on  the  equity  side,  is 
regulated  by  rules  of  the  LT.  S.  Supreme  Court, 
pursuant  to  statute.  (See  Rules,  7Wh.,v — 
xiii.)  By  rule  33,  where  they  do  not  apply,  the 
English  practice  governs.  (And  vide  3  Wh., 
213.)  That  practice  will  be  found  in  New- 
land's  Treatise,  under  the  head  Execution  of  De- 
crees. The  parties  should  show  the  proceed- 
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ings  to  be  regular,  and  according  to  the  course 
of  the  court.  (2  Wils,,  224.)  Though  it  may  be 
otherwise,  where  the  defendant  has  appeared, 
and  had  a  chance  of  defense.  There,  even  a 
misnomer  in  the  execution,  will  not  subject  the 
plaintiff  to  an  action,  if  it  follow  the  name  in 
the  record.  (2  Str.,  1218.)  It  will  be  seen  by 
Newland,  already  cited,  that  this  process  could 
not  be  regular  as  an  execution.  It  was  equally 
irregular  as  an  attachment.  (1  Jac.  &  W.,  637.) 
It  is  not  an  order  of  a  circuit  court.  This  re- 
quires the  concurrence  of  a  circuit  and  district 
judge.  It  was  a  mere  order  of  Judge  Van  Ness, 
at  his  chambers  in  vacation.  It  does  not  ap- 
pear for  whose  benefit  the  money  was  to  be  paid 
into  court.  The  court  is  of  a  limited  and  spe- 
cial jurisdiction  (5  Cr.,  185),  and  should  show 
their  authority  clearly,  to  issue  such  a  writ. 
The  jurisdiction  of  every  court  may  be  in- 
quired into  and  impeached.  (4  Cow.,  294,  295.) 
If  there  be  a  want  of  jurisdiction,  the  process 
will  protect  nobody. 

Messrs.  R.  Sedgwick  and  SiMivan,  contra.  The 
writ  was  founded  upon,  and  authorized  by  the 
order.  The  plaintiff  was,  at  first,  rightly  named; 
and  the  wrong  name  afterwards  may  be  re- 
jected as  surplusage.  On  the  whole  face  of  the 
process,  the  court  can  see  that  the  right  man 
has  been  taken.  It  recites  the  contempt:  and 
the  teste  is  obviously  a  mere  clerical  mistake,  as 
459*]  the  court  cannot  help  seeing.  *It  is 
plain  from  the  writ  itself.  It  recites  that  more 
than  10  days  had  elapsed  from  the  making  of 
the  order. 

As  to  the  misnomer;  admitting  it  to  be  a  fa- 
tal one,  the  cases  cited  to  show  that  false  im- 
prisonment will  lie,  are  of  mesne  process;  and 
even  in  respect  to  this,  they  are  not  without 
qualification.  Suppose  the  defendant  being  mis- 
named, appears  by  his  right  name,  as  he  may 
do  (1  Bos.  &  P. ,  645),  the  suit  may  go  on  against 
him,  by  his  true  name,  to  judgment  and  execu- 
tion. So,  if  he  appear  in  any  way,  and  do  not 
plead  the  misnomer  in  abatement.  (2  Str., 
1218.)  Clearly,  in  neither  of  these  cases  would 
false  imprisonment  lie.  The  proceedings  be- 
come good  ab  initio;  and  in  the  latter  case,  it  is 
settled  that  execution  may  go  by  the  wrong 
name.  (Ib.)  In  general,  the  distinction  is  be- 
tween mesne  and  final  process.  A  misnomer 
in  the  latter  will  not  subject  to  an  action  for 
the  arrest.  (Id.,  1  Mass.,  76.)  The  mistake  is 
amendable.  (1  Brod.  &  B.,  188.)  The  process 
is  not  merely  void.  The  U.  S.  Statute  of  Jeof- 
ails,  is  even  broader  than  our  own  or  the  En- 
glish. (Ing.  Dig.,  Abatement.)  If  this  court 
are,  as  contended,  to  look  into  the  practice  of 
the  Circuit  Court  of  the  U.  S.,  it  will  be  seen 
that  the  writ  would  have  been  at  once  amended 
on  motion  there. 

But  this  court  will  not  look  into  the  proceed- 
ings, with  a  view  to  see  whether  they  were  reg- 
ular or  irregular,  void  or  voidable.  The  Cir- 
cuit Court  might  have  been  continued  by  ad- 
jourment  from  its  term  to  the  teste  day,  and  to 
a  time  long  after  the  order  and  arrest  were  made. 
Jurisdiction  will  be  intended  till  the  contrary 
is  shown.  A  court  of  equity  is  always  open. 
It  is  not  confined  to  particular  terms,  and  it 
has  power  to  modify  its  process  to  suit  the  exi- 
gencies of  each  case.  How  is  this  court  to 
know  what  process  is  held  to  be  proper  there? 
It  is  only  in  the  absence  of  any  practice  of  their 
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own,  that  the  English  practice  is  to  govern. 
How  is  this  court  to  know  that  the  English 
practice  is  not  abolished  in  any  particular  case, 
and  a  new  substituted  '?  If  this  process  had 
issued  out  of  the  Court  of  Chancery  of  this 
State,  the  present  suit  would  have  been  arrested 
by  injunction;  upon  the  principle  *that  [*46O 
another  have  a  right  to,  and  will  protect  all 
those  who  act  under  its  process ;  or  will,  at 
least,  take  the  supervision  of  its  own  process, 
and  the  conduct  of  those  who  act  under  it,  to 
itself.  (Eden,  Inj.,  27  ;  Dick.,  619  ;  1  Jac.  & 
W. ,  638.)  This  is  right,  and  what  every  su- 
perior court  insists  upon.  It  is  well  settled  in 
this  court,  that  no  suit  will  lie,  grounded  on  the 
irregularity  of  process,  until  it  is  set  aside  on 
motion.  Reynolds  v.  Corp,  3  Cai.,  267.  On  ap- 
plication to  set  aside  writs  for  any  defect,  noth- 
ing is  more  usual  than  for  the  court  to  order 
an  amendment,  without  any  formal  cross  mo- 
tion for  the  purpose  ;  or,  if  the  motion  be  for 
irregularity,  they  will  require  the  party  mov- 
ing, to  stipulate  that  he  will  not  bring  any 
action.  One  court  cannot  decide  on  the  regu- 
larity of  process  issuing  from  another  court, 
over  which  it  has  no  control,  until  that  proc- 
ess is  set  aside.  The  defendants  are  officers  ; 
and  are  justified  by  the  process.  At  any  rate, 
it  being  in  existence,  never  set  aside  or  avoided 
in  any  way,  they  are  protected  against  an  ac- 
tion of  false  imprisonment.  If  liable  to  any 
action,  it  must  be  founded  on  an  abuse  of  the 
process  and  should  have  been  case,  not  trespass. 

Curia,  per  SUTHERLAND,  J.  If  the  process, 
on  the  face  of  it,  did  not  authorize  the  arrest 
of  the  plaintiff,  then  it  was  irregular  and  void 
as  against  him,  and  can  afford  no  justification 
to  any  of  the  parties  concerned  in  the  issuing 
or  execution  of  it.  In  such  a  case,  it  is  not  nec- 
essary that  the  process  should  be  set  aside  be- 
fore an  action  can  be  sustained  ;  nor  is  it  ma- 
terial out  of  what  jurisdiction  it  purports  to 
have  been  issued.  The  defendants  justify  the 
arrest  of  Daniel  S.  Griswold  under  an  execu- 
tion against  Samuel  S.  Griswold.  The  execu- 
tion itself  may  be  regular  ;  there  may  be  no 
ground  for  setting  it  aside.  A  is  arrested  by 
the  defendants,  and  calls  upon  them  to  show 
their  authority  for  the  arrest.  They  produce 
as  their  authority  an  execution,  against  B,  is- 
sued out  of  the  Circuit  Court  of  the  U.  S.  for 
the  Southern  District  of  N.  Y.  We  do  not  ques- 
tion the  jurisdiction  of  that  court,  nor  the  va- 
lidity *or  regularity  of  any  of  its  pro-  [*461 
ceedings,  when  we  decide  that  this  is  no  justi- 
fication for  the  arrest. 

It  is  settled,  by  repeated  adjudications,  that 
an  officer  cannot  justify  the  taking  of  the  goods 
(much  more  the  person)  of  A,  under  process 
against  B,  although  it  be  averred  that  A  and 
B  are  the  same  person,  unless  the  party  ap- 
peared and  had  an  opportunity  of  pleading  the 
misuomer  in  abatement ;  but  omitted  to  do 
it.  Thus  in  Cole  v.  Hindson  6  T.  R.,  234,  the 
go«ds  of  Aquila  Cole  were  taken  under  a  dis- 
tringa*  against  Richard  Cole.  To  an  action  of 
trespass  brought  for  the  taking,  the  defendants 
pleaded  that  the  plaintiff,  Aquila  Cole,  being 
indebted  to  two  of  them,  they  sued  out  against 
the  said  Aquila,  by  the  name  of  Richard,  a 
writ ;  and  the  said  Aquila  not  appearing,  &c., 
a  distringas  was  issued,  commanding  the  sher- 
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iff  to  distrain  Richard  Cole,  meaning  the  said 
Aquila  Cole,&c.  Upon  demurrer,  the  plea  was 
held  to  be  bad.  And  Ld.  Kenyon  remarked, 
the  defendants  were  not  justified  in  seizing  the 
goods  of  Aquila  Cole,  under  adistringas  against 
Richard  Cole.and  that  the  averment  in  the  plea, 
that  Aquila  and  Richard  are  the  same  person, 
did  not  assist  them,  as  they  had  not  also  averred 
that  the  plaintiff  was  known  as  well  by  one 
name  as  by  the  other. 

So  in  Shadgett  v.  Clipson,  8  East,  328,  Josiah 
Shadgett,  the  plaintiff,  was  arrested  upon  a  lat- 
ilat  issued  against  him,  wherein  he  was  called 
by  the  name  of  John  Shadgett.  The  plea 
averred  that  the  writ  was  issued  against  Josiah 
by  the  name  of  John.  This  was  held  to  be  no 
justification  to  the  officer  who  made  the  arrest, 
in  an  action  for  false  imprisonment.  Ld.  El- 
lenborough  says,  process  ought  regularly  to 
describe  the  party  against  whom  it  is  meant  to 
be  issued  ;  and  the  arrest  of  one  person  cannot 
be  justified  under  a  writ  sued  out  against 
another. 

In  Wilkes  v.  Lorck,  2  Taunt.,  400,  it  was  held 
by  Lawrence,  J. ,  that  the  sheriff  was  liable  to 
an  action  of  false  imprisonment,  for  arresting 
a  defendant  by  a  wrong  Christian  name. 
462*]  *Scandovei'  v.  Wame,2  Campb.,  270, 
and  Morgana  v.  Bridges,  IB.  &  A. ,  647,  are  to 
the  same  effect. 

In  Crawford  v.  SatchweU,  2  Str.,  1218,  it  was 
held  that  if  a  person  sued  by  a  wrong  Chris- 
tian name,  omits  to  take  advantage  of  the  mis- 
nomer, by  a  plea  in  abatement,  but  suffers 
judgment  to  be  entered,  he  shall  not  have  an 
action  of  false  imprisonment  against  the  sheriff, 
for  arresting  him  upon  a  capias  ad  satisfacien- 
dum,  issued  upon  the  judgment.  Ld.  Kenyon, 
in  Cole  y.  Hindson,  already  cited,  adverts  to 
this  case,  and  says,  the  party  had  appeared  in 
the  original  action,  and  done  an  act  to  avow 
that  he  was  sued  by  the  right  name.  That  was 
also  the  case  in  Smith  v.  Bowker,  1  Mass.,  76. 

No  distinction  is  taken,  in  these  cases,  be- 
tween an  arrest  upon  mesne  and  final  process, 
and  none  is  perceived  by  the  court.  In  this 
case,  the  process  was  in  the  nature  of  an  at- 
tachment, and  the  plaintiff  has  had  no  oppor- 
tunity of  taking  advantage  of  the  misnomer,  by 
plea  in  abatement. 

The  case  of  Reynolds  v.  Corp,  3  Cai.,  267,  is 
not  in  collision  with  the  cases  already  adverted 
to.  Reynolds  had  been  surrendered  by  his  bail, 
and  was  subsequently  discharged  by  a  super- 
sedeas,  for  want  of  being  charged  in  execution 
in  due  time.  A  ca.  sa,  was  afterwards  issued 
upon  the  judgment,  on  which  he  was  taken 
and  imprisoned  ;  for  which  he  brought  an  ac- 
tion of  false  imprisonment  against  the  plaintiff 
in  the  execution  and  the  attorney  who  issued 
it.  It  was  held  that  the  action  would  not  lie  ; 
the  judgment  remaining  valid,  and  nothing  ap- 
pearing on  the  record  to  show  that  a  ca.  sa. 
could  not  regularly  be  issued.  The  court  say, 
the  process  was  voidable  only,  and  not  void  ; 
and  nothing  appearing  on  the  face  of  the  ftc- 
ord  or  of  the  execution,  to  show  that  it  had 
been  issued  irregularly,  the  plaintiff  should 
have  applied  to  the  court,  and  had  the  writ  set 
aside  before  he  brought  his  action  ;  that  they 
would  not  decide  upon  its  validity  in  that  col- 
lateral way.  (Per  Kent,  Ch.  J.) 

Thompson,  J.,  says:  "I  am  inclined  to  think 
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the  execution  is  voidable  only.  It  appears  reg- 
ular, upon  the  face  of  it ;  it  is  warranted  by 
the  judgment,  and  is  to  be  avoided  *by  [*46J> 
some  matter  dehors  the  record,  and  which,  I 
think,  cannot  be  taken  advantage  of  in  this  col- 
lateral way." 

In  the  case  now  before  us,  it  is  apparent  on 
the  face  of  the  process,  that  it  did  not  author- 
ize the  arrest  of  Daniel  S.  Griswold,  the  pres- 
ent plaintiff.  There  is  no  necessity,  therefore, 
for  any  inquiry  dehors  the  writ  itself  ;  and  an 
action  may  be  sustained  by  the  plaintiff  for  the 
arrest,  without  having  procured  the  writ  to  be 
set  aside. 

But  it  was  also  contended  by  the  plaintiff's 
counsel  that  the  order  itself,  in  obedience  to 
which  the  writ  purports  to  have  been  issued 
and  which  is  recited  in  it,  was  absolutely  void; 
1.  As  having  been  made  at  the  chambers  of  the 
judge  in  vacation  ;  and  2.  As  being  against  the 
settled  and  established  mode  of  proceeding  in 
such  cases  in  the  English  Court  of  Chancery. 

The  first  objection  seems  to  have  no  founda- 
tion in  fact.  There  is  nothing  on  the  face  of 
the  order,  as  recited  in  the  writ,  which  shows 
where  it  was  made  ;  and  it  is  expressly  recited 
to  have  been  made  in  the  Circuit  Court  for  the 
Southern  District  of  N.  Y. 

But  it  is  said  that  Feb.  21,  when  the  order 
was  made,  was  not  a  day  in  term,  and  it  must, 
therefore,  have  been  made  at  chambers.  The 
time  for  the  commencement  of  the  terms  of 
that  court  is  fixed  by  law  ;  but  I  am  not  aware 
that  the  duration  of  the  terms  is  limited.  Feb. 
21,  may,  therefore,  have  been  a  day  in  term. 

As  to  the  other  ground  of  objection,  that  the 
order  is  not  in  conformity  to  the  established 
mode  of  proceeding  in  courts  of  equity,  it  is  a 
sufficient  answer,  to  say  that  that  is  a  question 
not  to  be  tried  collaterally  in  an  action  at  law. 
If  the  order  was  unadvisedly  made,  against  the 
established  practice,  not  only  of  the  courts  of 
equity  in  England,  but  of  the  very  court  in 
which  it  was  made,  as  the  objection  seems  to 
assume,  application  should  have  been  made  to 
that  court,  to  vacate  or  set  it  aside. 

The  court  had  jurisdiction  of  the  person  of 
the  plaintiff,  and  of  the  subject-matter  in  re- 
lation to  which  the  order  was  made  ;  for  it  was 
made  in  relation  to  a  suit  pending  in  that 
*court,  in  which  the  plaintiff  was  a  [*464 
party.  The  regularity  of  the  order  is  not  to  be 
tried  or  inquired  into  in  this  court.  Superior 
courts,  either  of  law  or  equity,  will  not  inter- 
fere with  each  other's  proceedings,  on  the 
ground  of  irregularity.  (3  Johns.  Ch.,  275.) 
And  cases  are  to  be  found,  in  which  courts  of 
equity  have  enjoined  suits  at  law,  brought  for 
executing  the  process  of  those  courts  irregu- 
larly issued.  Bailey  v.  Devereiix,  1  Vern.,  269. 
In  Prowd  v.  Lawrence,  1  Jac.  &  W.,  636,  an 
attachment  had  been  irregularly  issued,  upon 
which  the  defendant  was  arrested.  He  applied 
to  the  Court  of  Chancery,  and  procured  it  to 
be  set  aside  ;  and  then  brought  his  action  at 
law  for  the  false  imprisonment.  The  Court  of 
Chancery, after  much  deliberation  and  inquiry, 
stayed  the  suit  at  law  ;  holding,  that  though 
the  party  might  be  entitled  to  compensation 
for  the  arrest,  he  must  seek  it  by  application 
to  that  court,  and  not  by  suit  at  law.  The  case 
in  1  Vern.,  269,  and  also  May  v.  Hook,  before 
Ld.  Bathurst, cited  in  Dove  v.  Dove,  2  Dick.,619, 
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were  relied  upon  as  authorities  for  this  decision. 
It  is  not  necessary  for  us  to  express  an  opinion 
upon  the  principle  assumed  in  these  cases.  They 
are  cited  merely  for  the  purpose  of  showing 
the  extent  to  which  courts  have  gone,  in  deny- 
ing the  right  01  propriety  of  one  court  to  in- 
quire into  or  try  the  regularity  of  the  process 
or  proceedings  of  another  court  of  equal  dig- 
nity. 

The  process  in  this  case  was  undoubtedly  in- 
tended as  an  attachment  for  a  contempt  in -dis- 
obeying a  previous  order  of  the  court.  It  recites 
that  previous  order,  and  that  the  plaintiff  had 
neglected  to  comply  with  it ;  and,  therefore, 
commands  the  marshal  to  take  his  body,  &c. 
It  may  not  be  formal.  The  court  out  of  which 
it  issued,  might,  upon  application,  vacate  or 
modify  the  order  or  the  attachment.  But  I 
see  no  ground  for  saying  that  either  the  one  or 
the  other  is  absolutely  void. 

The  attachment,  on  the  face  of  it,  did  not 
authorize  the  arrest  of  the  plaintiff  ;  and  on 
that  ground,  and  that  alone,  I  think  the  action 
was  technically  sustained ;  and  that  the  plaint- 
iff ought  not  to  have  been  nonsuited. 

Nonsuit  set  aside. 

Cited  in— 7  Cow., 333:  1  Wend.,  132;  4  Wend.,  557  : 
«  Wend..  320;  10  Wend.,  347;  H.  &D.,  92;  27  N.  Y.,  65; 
28  Barb.,  631;  32  Barb.,  279;  67  Barb.,  445;  52  How.  Pr., 
500;  18  Abb.  Pr.,  78;  2  Hilt,  575;  7  Kan.,  455;  29  Wis., 
588. 
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•ARMSTRONG 

v. 
GARROW,  Sheriff  of  CAYUGA. 


S  heriff— Action  Lies  Against  for  Money  Collected 
on  Execution — Return  of  Ca.  Sa.  "  Satisfied," 
Evidence  of  Receipt  of  Money  Before  Return 
Day — Effect  of  the  Taking  of  Promissory  Note 
by  Sheriff,  on  a  Ca.  Sa. — Interference  by  Plaint- 
iff in  Collection  of  Execution,  Discharges  Sheriff 
— Pleading. 

The  return  of  a  sheriff  to  a  ca.  sa.  "satisfied,"  is 
•evidence  that  he  had  received  the  money  before  the 
return  day,  though  the  ca.  sa.  be  not,  in  fact,  re- 
turned and  filed  till  after  the  return  day. 

AH  action  for  money  had  and  received  lies  against 
-a  sheriff,  by  one  for  whom  he  has  collected  money 
-on  execution. 

It  need  not  be  averred  in  the  declaration,  specially, 
that  he  received  the  money  as  sheriff. 

If  the  sheriff  take  a  promissory  note  in  satisfaction 
of  a  ca.  sa.,  and  discharge  the  defendant,  without 
the  authority  of  the  plaintiff,  it  is  void  as  between 
the  sheriff  and  the  maker ;  and  the  plaintiff  may  sue 
the  sheriff  for  an  escape,  or  take  a  new  execution. 
But  if  the  plaintiff  ratify  the  transaction,  he  may 
charge  the  sheriff  as  for  money  had  and  received, 
with  interest  on  the  amount  from  the  return  day  of 
the  ca.  sa. ;  and  then,  wsmb/e.'the  note  becomes  valid 
AS  between  the  sheriff  and  the  maker. 

Where  the  plaintiff  interferes,  and  directs  a  depu- 
ty-sheriff to  take  a  course  in  the  collection  of  an  ex- 
ecution, out  of  the  line  required  by  law,  as  by  giv- 
ing a  credit;  selling  land  for  less  than  the  execution; 
:nnl  withholding  a  deed  until  the  whole  shall  be  paid. 
\  <  •..  be  thereby  makes  the  deputy  his  private  special 
agent,  and  disch>irge8;the  sheriff.  Gorham  v.  Gale, 
note  a  to  this  case. 

Citations— fl  Cow.,  467,  n.  a ;  4  Cow.,  553 ;  1  Cow., 
46;  7  Johns..  159.  319 ;  8  Johns.,  98,  208 ;  8 tat,  23  Hen. 
VI. ;  2  Bos.  &  P.,  151 :  4  Ctimpb.,  40  :  15  Mass..  534  ;  9 
Johns.,  98;  11  Johns.,  618,  408;  Anth.  A*.  P.,  131: 3  Mass.. 
403. 

A  SSUMPSIT,  tried  at  the  Cayuga  Circuit, 
A  Mar.,  1826,  before  Throop,  Circuit ./. 

The  cajria*  was  returnable  the  3d  Monday  of 
October,  1825.  The  declaration  was  against 
the  defendant,  describing  him  as  Sheriff  of 
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Cayuga,  and  contained  the  common  counts  for 
money  had  and  received,  &c. 

At  the  Jrial,  the  plaintiff  proved  a  judgment 
in  his  favor  against  T.  Mumford,  for  $436.50, 
in  this  court ;  a  ca.  sa.  tested  May  Term,  1825, 
returnable  August  Term,  1825,  indorsed,  "re- 
ceive $436.50,  and  discharge  the  defendant ;" 
which,  it  appeared,  was  returned  and  filed  by 
the  present  defendant,  Nov.  26, 1825,  "satisfied 
in  full." 

Here  the  plaintiff  rested.  The  defendant  then 
objected  that  the  declaration  should  have  been 
special,  and  charged  that  the  defendant  re- 
ceived the  money  as  sheriff.  The  judge  over- 
ruled the  objection.  The  defendant  then  ob- 
jected that  the  action  was  premature,  having 
been  commenced  before  the  actual  return  of 
the  ca.  sa.  satisfied.  The  judge  sustained  this 
objection,  holding  that  the  return  was  no  evi- 
dence that  the  money  was  received  before  the 
ca.  sa.  was  returned  and  tiled. 

The  plaintiff  then  proved  that,  about  Sept. 
1,  1825,  the  deputy  who  held  the  ca.  sa.  ad- 
mitted that  he  had  not,  in  fact,  received  the 
money;  but  had  taken  J.  P.'s  note  for  the 
amount  of  the  execution,  and  permitted  the  de- 
fendant to  go  at  large.  That  the  plaintiff's 
agent  then  demanded  the  note  of  the  deputy, 
which  was  refused  by  him.  That  the  capias 
in  this  suit  was  made  out  the  same  day,  but 
not  till  after  the  demand.  The  defendant  ob- 
jected *that  the  taking  of  the  note  [*466 
would  not  support  the  addition  for  money  had 
and  received. 

Verdict  for  the  plaintiff,  for  the  amount  of 
the  judgment  and  interest  from  the  return  day 
of  the  ca.sa., subject  to  the  opinion  of  this  court. 

Mr.  L.  F.  Stevens,  for  the  plaintiff.  The  ac- 
tion was  properly  brought  for  money  had  and 
received  ;  2  Saund.,  122,  note  2  ;  and  a  declara- 
tion in  the  general  form  is  enough.  The  spe- 
cial character  in  which  the  money  was  received, 
need  not  be  alleged.  The  insufficiency  of  the 
declaration  cannot  be  urged  on  a  motion  for  a 
new  trial,  but  only  on  demurrer  or  motion  in 
arrest.  (4  Johns.,  403.)  The  sheriff  is  estopped, 
by  his  return,  to  deny  the  receipt  of  the  money: 
and  the  return  relates  to  the  return  day  of  the 
writ,  whether  actually  filed  on  that  day  or 
not.  (13  Johns.,  530  ;  14  Id.,  457  ;  9  Id.,  96.) 
Receiving  the  note  was  a  payment  of  the  debt, 
as  to  the  sheriff.  (11  Johns.,  469  ;  3  Mass.,  403; 
8  Johns.,  20  ;  3  Id.,  464  ;  1  Cow.,  359  ;  3  Cow., 
272.) 

Mr.  O.  C.  Bronson,  contra,  cited  3  Johns., 
183  ;  8  Johns..  98  ;  7  Id.,  159,  319  ;  4 Cow.,  553. 

Curia,  per  SAVAGE,  Ch.  J.  The  general 
principle  is  not  denied,  that  this  action  lies  in 
all  cases  where  any  one  has  received  the  money 
of  another,  and  refuses  to  pay  it  over.  I  can 
see  no  reason  why  an  officer  who  has  collected 
money  on  an  execution,  and  refuses  to  pay  it 
to  the  owner,  should  not  be  liable  as  for  money 
had  and  received.  The  action  is  recommended 
by  its  simplicity,  and  should  be  encouraged 
where  the  defendant  is  in  no  danger  of  being 
misled  or  taken  by  surprise,  which  cannot  be 
pretended  in  this  case.  The  sheriff  has  re- 
ceived money  for  the  plaintiff's  use  and,  hav- 
ing refused  to  pay  it,  is  rightly  prosecuted. 

I  am  of  opinion,  also,  that  the  sheriff,  hav 
ing  returned  the  execution  satisfied,  thereby 
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admits  the  receipt  of  the  money  which  he  was 
directed  to  receive.  This  admission  may  well 
relate  to  the  return  day.  The  sheriff,  by  re- 
467*]  turning  *the  execution  satisfied,  ad- 
mits that  he  executed  the  writ.  He  must  have 
done  so  before  the  return  day ;  as  he  could 
not,  in  his  official  character,  enforce  payment 
afterwards  :  and  had  he  executed  the  writ  by 
arresting  the  defendant,  the  return  would  have 
been  different. 

I  shall,  however,  inquire,  whether  the  sher- 
iff is  liable  in  this  action,  in  consequence  of 
his  deputy's  taking  the  note  of  a  third  person. 
The  acts  of  the  deputy  are  the  acts  of  the  sher- 
iff, unless  the  plaintiff  has,  by  his  conduct, 
constituted  the  deputy  his  special  agent,  as  in 
the  case  of  Gorham  v.  Oale,  decided  February 
Term,  1826.(a) 

468*]  *It  is  contended  by  the  defendant 
that  he  acted  without  authority  in  taking  the 
note  and  discharging  Mumford  ontheco.  sa.; 
and,  therefore,  though  he  may  be  liable  for  an 
escape,  yet  he  cannot  be  charged  in  this  action. 

Such  an  objection  comes  with  an  ill  grace 
from  the  defendant,  who  thus  sets  up  his  own 
misfeasance  in  his  own  discharge. 

It  is  true  that  the  sheriff  violated  his  duty 
in  discharging  Mumford,  without  receiving 
the  money  contained  in  the  direction  on  the 
back  of  the  ca.  sa.  This  was  so  decided  in 
Mumford  v.  Armstrong,  4  Cow. ,  553,  where  the 
sheriff  received  a  draft  for  the  money,  and 
discharged  the  plaintiff.  We  held  the  taking 
of  the  draft  to  be  unauthorized,  and  not  a  pay- 
ment ;  and  Bank  of  0.  v.  Wakeman,  1  Cow., 
46,  was  referred  to,  where  a  similar  decision 
was  made  upon  the  sheriff's  taking  a  promis- 
sory note  for  the  amount  of  a  fi.  fa.  in  his 
hands,  and  discharging  it.  But  those  cases 
were  between  the  original  parties  ;  and  it  was 
held  that  the  party  for  whose  benefit  the  ex- 
ecution was  issued,  should  not  be  prejudiced, 
by  the  improper  and  unauthorized  acts  of  the 
officer.  The  question  whether  the  officer  him- 
self would  be  liable,  was  not  determined. 

There  is  no  doubt  that  the  plaintiff  in  this 
case,  Armstrong,  might  have  considered  the 
enlargement  of  Mumfofrd  as  an  escape,  and 
taken  a  new  execution,  or  prosecuted  the  sher- 
iff. But  is  he  obliged  to  do  so?  May  he  flot 
affirm  the  acts  of  the  sheriff,  consider  the  ex- 
ecution paid,  and  call  on  him  for  the  money? 
Undoubtedly  he  may. 

It  is  said  the  note  is  a  nullity  ;  and  we  are 
referred  to  several  decisions  where  securities 

(a)  GORHAM  v.  GALE. 

Action  for  money  had  and  received.  The  plaint- 
iff proved  a.fi.fa.  tested  May  18, 1822,  returnable  the 
.  1st  Monday  of  Aug.,  1823,  for  8276.03  in  favor  of  the 
plaintiff  against  J.  &  W.  Getty.  This  was  delivered 
to  Stevens,  a  deputy  of  the  defendant,  who  was 
then  sheriff  of  the  County  of  Washington. 

By  the  plaintiff's  order,  bis  attorney,  Aug.  20, 
1822,  wrote  to  Stevens,  the  deputy,  that  J.  Getty  had 
proposed  to  the  plaintiff  to  bid  off  the  land  belong- 
ing to  W.  Getty,  for  the  amount  due  on  the  judg- 
ment, and  costs ;  to  pay  $200  down,  and  the  residue 
in  6  months.  That  if  Mr.  Getty  paid  the  $200  on  the 
sale,  or  in  the  week  following,  the  deputy  would 
give  him  a  receipt  for  that  sum,  to  be  credited  when 
the  residue  was  paid  and,  on  payment  of  the  bal- 
ance, give  him  a  certificate,  that  is  to  say,  to  be  no 
sale  completed  until  the  whole  amount  was  paid. 
That  the  terms  of  sale  should  be  for  cash  down 
and,  of  course,  the  bargain  not  to  be  completed  till 
the  whole  amount  should  be  paid.  That  Gorham 
did  not  wish  to  discharge  the  judgment,  and  take 
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taken  by  sheriffs  improperly,  were  held  void, 
as  taken  for  ease  and  favor. 

In  Isore  v.  Palmer,  7'Johns.,  159,  the  plaint- 
iff, a  deputy-sheriff,  took  a  bond  of  indemnity 
in  contemplation  of  an  escape,  which  was  held 
void  both  at  common  law  and  by  statute,  being 
for  ease  and  favor,  and  by  color  of  his  office. 

In  Richmond  v.  Roberts,  7  Johns.,  319,  the 
plaintiff  was  jailer,  and  as  such,  took  a  bond 
and  warrant  on  which  *judgment  was  [*461> 
entered,  and  discharged  the  prisoner.  The 
court  set  aside  the  judgment  and  warrant,  on 
the  ground  that  such  a  practice  would  lead  to 
oppression.  They  also  intimated  an  opinion 
that  such  a  bond  is  against  the  statute,  being 
for  ease  and  favor. 

In  Strong  v.  Tompkins,  8  Johns.,  98,  the 
plaintiff,  a  deputy-sheriff,  instead  of  taking  a 
bail-bond  on  serving  a  capias  ad  respondendum, 
took  a  note  as  his  indemnity,  which  he  after- 
wards sued  as  indorsee,  and  was  nonsuited. 
The  court  held  the  note  void  by  our  statute, 
which  is  a  copy  of  the  Statute  23  of  Hen.  VI. 

In  all  these  cases  the  security  was  taken  by 
the  sheriff,  and  prosecuted  by  him ;  and  the 
decisions  are  all  against  the  sheriff.  The  se- 
curities are  said  to  be  void.  But  it  by  no 
means  follows  that  he  would  not  have  been 
held  liable  as  for  money  had  and  received, 
had  he  taken  a  note  instead  of  a  bond,  in  the 
cases  of  Love  v.  Palmer  and  Richmond  v. 
Roberts. 

In  England,  where  the  Statute  concerning 
Sheriffs  is  the  same  as  ours,  such  securities 
are  considered  valid.  In  Pilkington  v.  Green, 
2  Bos.  &  P.,  151,  the  defendant  being  arrested 
on  a  warrant  from  the  commissioners  of  ex- 
cise, which  was  in  nature  of  a  ca.  sa.,  the  offi- 
cer took  notes,  and  discharged  him.  The  notes 
were  accepted  by  those  interested,  and  prose- 
cuted. The  defendant's  counsel  likened  it  to 
the  case  of  a  ca.  sa.  ;  and  argued  that  if  the 
discharge  was  without  consideration,  the  notes 
were  void.  Ld.  Eldon  said,  "  we  are  of  opin- 
ion that,  under  the  circumstances  of  this  case, 
the  note  having  been  accepted  by  those  who 
were  interested  in  it,  has  a  sufficient  consid- 
eration to  support  it."  The  case  of  Sugars  v. 
Brinkworth,  4  Campb.,  46,  was  similar,  except 
that  the  warrant  was  in  nature  of  a  fi.  fa. 
The  note  taken  was  held  a  valid  security.  In 
Bowman  v.  Wood,  15  Mass.,  534,  the  plaintiff, 
a  deputy-sheriff,  received  a  negotiable  note  as 
collateral  security,  in  discharge  of  an  execu- 
tion, and  was  allowed  to  recover  upon  it. 

any  new  security,  on  the  payment  of  $200 ;  but  to 
have  it  stand  in  force  until  the  whole  was  satisfied ; 
but  was  willing  that  Getty  should  have  6  months  to 
pay  the  balance  over  8200. 

W.  Getty's  property  sold  for  more  than  8200  to  J. 
Getty,  who  paid  the  8200.  No  deed  had  ever  been 
executed.  Sept.  17,  1823,  the  deputy  stated  an  ac- 
count, by  which  it  appeared  that  $104  were  still  due 
on  the  execution,  including  all  interest  and  costs. 

The  cause  was  tried  Jan.  7,  1824,  at  the  Washing- 
ton Circuit,  before  Walworth,  Circuit  J.;  who  di- 
rected a  verdict  for  the  plaintiff  for  the  $200,  and 
interest,  with  leave  for  the  defendant  to  move  for 
a  new  trial  on  a  case. 

Mes&rs.  J.  B.  Gibson  and  S.  Stevens,  for  the  defend- 
ant 

Mr.  W.  Raleigtt,  for  the  plaintiff. 

The  Supreme  Court  granted  a  new  trial,  on  the 
ground  that  the  plaintiff  had  made  the  deputy  his 
private  agent,  to  whom  he  must  look  for  the  money, 
and  the  sheriff  was  not  liable. 

Cited  in-59  Barb.,  102. 
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According  to  these  cases,  Porter's  note  would 
have  been  recoverable  by  Armstrong,  had  the 
47O*]  defendant  passed  it  to  *hira  when  re- 
quested to  do  so.  The  party  interested  in  the 
execution,  having  accepted  of,  and  ratified  the 
acts  of  the  sheriff,  there  is  a  sufficient  consid- 
eration for  the  note. 

The  only  question  remaining  is,  whether  the 
taking  of  a  promissory  note  is  to  be  consid- 
ered the  receiving  of  money,  so  as  to  sustain 
this  action.  The  case  of  Denton  v.  Livingston, 
9  Johns.,  98,  shows  that  a  sheriff  is  responsi- 
ble for  property  sold,  whether  he  receives  the 
money  or  not ;  but  proves  nothing  as  to  the 
right  "of  action  for  money  had  and  received. 

In  Witfierby  v.  Mann,  11  Johns.,  5.18,  it  was 
held  that  a  promissory  negotiable  note,  given 
and  accepted  as  payment  of  a  judgment,  was 
an  extinguishment  of  the  judgment,  being,  in 
such  case,  equivalent  to  the  payment  of  money. 

In  the  case  of  Beardsley  v.  Root,  11  Johns., 
468,  Van  Ness,  J.,  in  giving  the  opinion  of 
the  court,  says,  "the  general  rule,  indisputably, 
is  that  the  action  for  money  had  and  received 
cannot  be  supported,  unless  the  defendant  ac- 
tually has  received  money.  It  has,  however, 
been  held  in  the  English  courts  that  taking 
negotiable  paper  is  equivalent  to  the  receipt  of 
money ;  and  although  we  have  never  sanc- 
tioned that  doctrine  by  an  express  decision, 
yet,  in  the  case  of  Gumming  v.  Hackley,  8 
Johns.,  206,  the  court  seem  to  intimate  their 
approbation  of  it." 

In  Douglass  v.  Waer,  Anth.  N.  P.,  131, 
Spencer,  J. ,  decided  that  the  plaintiff  having 
given  a  promissory  note  for  the  defendant's 
use  entitled  him  to  recover  as  for  money  paid, 
though  the  note  was  not  paid,  in  fact,  it  hav- 
ing been  accepted  by  the  defendant's  creditor 
in  satisfaction  of  his  debt.  So,  too,  in  Beards- 
ley  v.  Root,  no  money  was  in  fact  received ; 
but  the  defendant  having  discharged  the 
plaintiff's  debt,  the  action  was  held  to  lie. 
In  that  case  Floyd  v.  Day,  3  Mass.,  403,  is 
cited  with  approbation  ;  the  principle  of  which 
is,  that  an  agent  who  discharges  a  debt  of  his 
principal,  by  receiving  a  negotiable  note,  be- 
comes accountable  to  the  latter,  as  for  so  much 
money  received. 

47  1*]  *In  these  cases  the  agent  had  dis- 
charged the  debt  of  his  principal.  In  the  case 
under  consideration  the  taking  of  the  note  in 
question  did  not,  perse,  discharge  Mumford. 
The  plaintiff  might  have  taken  another  execu- 
tion against  him.  But  having  subsequently 
ratified  the  act  of  the  sheriff,  by  considering 
the  transaction  as  a  payment,  and  demanding 
the  money  or  the  note,  I  apprehend  his  rem- 
edy against  Mumford  no  longer  exists.  If 
this  be  so,  then  this  case  is  directly  within  the 
cases  referred  to  between  principal  and  agent ; 
and  the  plaintiff  is  entitled  to  recover. 

Interest  was  cast  from  the  return  day  of  the 
execution.    I  f  the  plaintiff  is  entitled  to  recover 
at  all,  he  is  entitled  to  interest  from  that  time. 
Judgment  for  tfi*  plaintiff. 

Cited  in— 1  Wend.,  430,  541 ;  3  Wend.,  82.  488 ;  5 
Wend.,  210;  6  Wend.,  612;  7  Wend..  2»B ;  10  Wend.. 
501;  13  Wend.,  38;  15  Wend..  580;  19  Wend.,  182  ;  22 
Wend.,  508;  7  Hill,  200;  1  N.  Y.,  445;  7  N.  Y.,  45K 
10  N.  Y.,  401 ;  1«  N.  Y.,  447 :  77  N.  Y..  471 :  80  N.  Y. 
211 ;  9  Barb.,  31 :  17  1  lurb..  144 ;  2ft  Harb.,  »W ;  2  How 
Pr.,  258;  8  How.  Pr.,  355:  2  E.  D.  8.,  511;  Hemp. 
4ttJ ;  13  Kan.,  59 ;  19  Am.  Doc..  SO ;  32  Am.  Dec.,  447 
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Statute  of  Limitations — Saving,  on  Ground  of 
Unexecuted  Process —  What  must  be  Shown — 
Witnesses — Indorser  Incompetent  for  Indorsee 
in  Suit  against  Maker — Exception. 

To  save  the  Statute  of  Limitations,  on  the  ground 
of  unexecuted  process,  within  the  six  years,  the 
plaintiff  must  reply  that  process  was  sued  out  and 
returned  non  est  inventus ;  and  connect  it,  by  con- 
tinuances, with  the  immediate  process  on  which 
the  defendant  was  arrested.  And  this  replication 
must  be  sustained  by  evidence. 

It  is  not  enough  to  show  that  process  was  sued 
out,  without  being  delivered  to  the  sheriff,  or  re- 
turned. 

The  continuances  may  be  entered  at  any  time. 

An  indorser  is  an  incompetent  witness  for  the  in- 
dorsee in  a  suit  by  him  against  the  maker,  even  to 
prove  the  defendant's  confession  of  the  debt,  so  as 
to  take  it  out  of  the  Statute  of  Limitations,  after 
the  maker's  signing  has  been  proved  by  another. 
And  where  the  indorser  deposed  that  he  had  dis- 
posed of  all  his  interest  in  the  note,  and  believed 
that  he  had  not  been  made  responsible ;  held  that 
this  was  not  sufficient  to  do  away  the  presumption 
of  law  that  he  was  interested. 

But,  semhle,  that  if  he  be  not  responsible  as  in- 
dorser, he  would  not  be  so  far  interested,  by  reason 
of  an  implied  warranty  of  the  genuineness  of  the 
note,  as  to  preclude  his  being  a  witness  to  show  the 
maker's  confession,  so  as  to  take  the  note  out  of 
the  Statute  of  Limitations,  after  the  maker's  signa- 
ture had  been  proved  by  another. 

Citations— 1  Dunl.  Pr.,  57,  124;  5  Cow.,  519;  15 
Johns.,  240;  16  Johns.,  201. 

A  SSUMPSIT ;  tried  at  the  Steuben  Circuit, 
IA.  June,  1826,  before  Nelson,  Circuit  J. 

The  declaration  was  entitled  of  August  Term, 
1823,  and  contained  the  common  money  counts, 
to  which  the  defendant  pleaded  non  assumpsit 
and  non  assumpsit  infra  sex  annos.  Replica- 
tion to  the  last  plea,  that  the  defendant  did 
assume,  &c.,  within  six  years,  &c.,  and  issue. 

*At  the  trial  the  plaintiff  introduced  [*472 
a  promissory  note  for  $164.50,  dated  Aug.  31, 
1816,  payable  90  days  after  date,  made  by  the 
defendant,  payable  to  George  Minier  or  order, 
by  whom  it  was  indorsed.  The  maker's  hand 
was  then  proved  by  H.  Wells,  Esq.,  and  the 
indorsement  by  J.  E.  Jones. 

To  support  the  replication,  the  plaintiff  then 
called  G.  C.  Edwards,  Esq.,  who  testified  that 
he  and  William  B.  Rochester,  Esq.,  were  part- 
ners as  attorneys,  in  1822;  that  Oct.  9,  in  that 
year,  a  capias  ad  respondendum  was  made  out 
in  this  cause,  with  the  bona  fide  intention  of 
having  it  served  ;  that  it  was  taken  by  Mr. 
Rochester  to  Alleghany  Co., where  the  defend- 
ant then  resided;  but  he  did  not  know  that  it 
had  ever  been  delivered  to  an  officer,  or  that  it 
had  ever  been  returned. 

The  plaintiff  next  offered  the  deposition  of 
Minier,  the  payee  and  indorser,  taken  under 
a  commission  for  the  purpose  of  proving  an 
acknowledgment  of  the  note  by  the  defendant 
within  six  years.  In  the  course  of  this  deposi- 
tion, he  stated  that  he  had  disposed  of  all  his 
interest  in  the  note,  and  was  not  made  respon- 
sible, as  he  believed,  on  the  indorsement.  The 
deposition  was,  notwithstanding,  objected  to 
and  excluded,  on  the  ground  that  the  witness 
was  interested. 

The  judge  nonsuited  the  plaintiff,  on  the 
ground  that  neither  branch  of  his  proof  sus- 
tained his  replication. 

Mr.  Z.  A.  Iceland,  for  the  plaintiff,  moved 
to  set  aside  the  nonsuit  for  a  new  trial.  He 
said  Minier  was  competent  to  prove  the  mere 
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acknowledgment  of  the  defendant,  after  his 
handwriting  had  been  established  by  another 
witness.  (Chit.  Bills,  Phil,  ed.,  531,  532  ;  2 
Campb.,  332;  12  East,  38  ;  1  Campb.,  407;  17 
Johns.,  176;  2  East,  458  ;  5  Taunt.,  183.)  If 
not,  there  was  evidence  of  a  suit  commenced 
before  the  Statute  of  Limitations  had  attached. 
It  is  not  necessary  to  continue  the  process  to 
the  time  of  filing  the  declaration.  (18  Johns., 
14,  494;  1  Cai.,  69;  1  Chit.  PL,  554;  15  Johns., 
326;  12  Id.,  430.) 

473*]  *Mr.  H.  Welles,  contra.  Minier  was  in- 
competent by  reason  of  interest.  (2  Johns.  Dig., 
593;  Evidence,  pi.,  280;  1  Phil.  Ev.,  53,  54.) 
His  general  assertion  of  not  having  been  made 
responsible,  does  not  amount  to  a  direct  and 
full  denial  of  his  liability  as  indorser.  But  if 
he  was  discharged  in  that  respect,  he  is  still 
liable  on  the  implied  warranty  that  the  note 
was  genuine.  (15  Johns.,  240;  W  Id.,  201.) 

The  plaintiff  wholly  failed  to  show  the  com- 
mencement of  this  suit  within  the  six  years. 
(1  Dunl.  Pr.,  57,  124,  and  cases  cited;  6  T.R., 
617.) 

Curia,  per  SUTHERLAND,  J.  The  title  of  the 
•declaration  is  of  August  Term,  1823.  The  writ 
issued  in  Oct.  1822,  is  not  the  writ  then,  on 
which  the  defendant  was  arrested  ;  nor  does 
the  capias  on  which  he  was  arrested  appear  to 
have  been  an  alias  or  pluries.  No  connection  is 
shown  between  the  two, and  that  issued  in  Oct., 
1822.  is  totally  unavailing.  In  order  to  render 
it  availing,  the  plaintiff  should  have  shown  in 
his  replication  that  it  had  been  actually  re- 
turned by  the  sheriff,  non  e«t  inventus,  and  reg- 
ularly continued  on  the  roll  from  term  to  term 
down  to  the  time  of  suing  out  the  process  on 
which  the  defendant  was  finally  arrested.  It 
is  indispensable,  for  the  purpose  of  saving  the 
Statute,  that  the  writ  should  be  returned.  The 
continuances  may  be  entered  at  any  time.  (1 
Dunl.  Pr.,  57,  124  ;  Beekman  v.  Satterlee,  5 
Cow.,  519,  and  cases  cited.)  The  evidence  was 
not  admissible  under  the  pleadings. 

The  only  question  then,  is,  whether  Minier 
was  competent  to  prove  an  acknowledgment 
of  the  debt  by  the  defendant  within  six  years. 
The  acknowledgment  was  sufficient  to  take 
the  case  out  of  the  Statute,  if  it  was  proved  by 
competent  evidence. 

The  objection,  on  the  trial, to  Minier's  deposi- 
tion, was  on  the  ground  of  his  interest  gener- 
ally. The  only  evidence  to  show  that  he  is  not 
liable  as  indorser,  is  what  he  himself  says  in 
his  deposition;  "  that  he  has  disposed  of  all  his 
interest  in  the  said  note;  and  that  he  is  not 
made  responsible,  as  he  believes,  on  the  said 
474*]  indorsement."  This  *appears  to  me 
altogether  insufficient.  The  presumption  of 
law  is,  that  he  has  been  regularly  charged  as 
indorser;  and  this  presumption  is  rebutted  only 
by  the  belief  of  the  indorser,  that  he  has  not 
been  made  responsible.  Upon  what  that  belief 
is  founded,  does  not  appear.  Whether  he  is 
liable  or  not,  is  a  mixed  question  of  law  and 
fact.  He  may  not  have  received  actual  notice 
of  the  dishonor  of  the  note  by  the  maker,  and 
found  his  belief  upon  that  circumstance.  But 
if  notice  was  actually  sent  to  him  he  is  charged 
although  he  may  never  have  received  it.  The 
notice  may,  in  his  opinion,  have  been  given  too 
late;  but  whether  it  was  or  not,  is  a  question 
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of  law,  which  he  cannot  be  permitted  to  decide 
for  the  purpose  of  rendering  himself  a  compe- 
tent witness.  He  does  not  pretend  that  the 
note  was  taken  by  the  indorsee  upon  the  credit 
of  the  maker  only,  and  under  an  agreement  not 
to  look  to  him  as  indorser.  Such  was  the  evi- 
dence in  Herrickv.  Whitney,  15  Johns.,  240, 
and  in  Shaver  v.Ehle,  16  Johns.,  201.  He  must, 
then,  be  considered  as  indorser,  liable  to  pay 
the  note  if  it  should  be  recovered  from  the  de- 
fendant. He  had,  therefore,  a  direct  interest 
in  producing  a  recovery  in  this  suit.  On  this 
ground,  he  was  incompetent. 

If  he  had  not  been  responsible  as  indorser,  I 
am  inclined  to  think  that  his  liability  upon  the 
implied  warranty  of  the  genuineness  of  the 
note,  would  not  have  disqualified  him  for  the 
purpose  for  which  he  was  offered. 

The  genuineness  of  the  note  had  been  pre- 
viously established  by  proof  of  the  handwriting 
of  the  maker;  and  although  the  testimony  of 
the  witness,  as  to  the  admission  of  the  debt  by 
the  defendant,  might  tend  to  corroborate  the 
previous  testimony,  it  was  not  offered  for 
that  purpose  ;  nor  was  such  its  natural  legal 
effect.  The  rule  upon  this  subject,  as  recog- 
nized in  Herrickv.  Whitney  and  Shaver  v.  Ehle, 
has  always  appeared  to  me  to  be  founded  on 
considerations  extremely  refined  and  artificial. 
It  is,  at  all  events,  not  to  be  extended. 

The  motion  must  be  denied. 

Motion  denied. 

Cited  in— 14  Wend.,  84;  5  Hill,  477. 


*MUMFORD  v.  BROWN.      [*475 

Landlord  and  Tenant  —  Repairs  by  Tenant — 
Tenants  in  Common — Assumpsit  for  Nec- 
essary Repairs  Made  by  One,  w?ien  it  Lies. 

A  tenant  cannot  recover  of  his  landlord,  for  re- 
pairs done  by  the  former  to  the  demised  premises, 
unless  there  be  a  special  agreement  by  the  latter  to 
pay  for  them. 

Assumpsit  will  not  lie  by  one  tenant  in  common 
against  another,  for  repairs  to  the  land,  though  they 
be  proper  or  necessary,  without  a  previous  request 
to  Join  in  the  repairs  made,  and  a  refusal  by  the  lat- 
ter. Whether,  even  then,  assumpsit  be  the  proper 
remedy,  qucere.i 

Citations— 12  Mass..  65 ;  4  Mass..  275. 

ON  ERROR  from  the  Seneca  C.  P.  Brown 
sued  Mumford  before  a  justice,  for  money 
paid  and  work  done.in  repairing  certain  prem- 
ises of  which  the  parties  were  tenants  in  com- 
mon. The  former  recovered,  and  the  latter  ap- 
pealed to  the  C.  P.  where  the  former  also  re- 
covered; on  this  state  of  facts,  presented  upon 
bill  of  exceptions,  the  parties  being  tenants  in 
common  of  a  lot,  the  plaintiff  below  made  a 
board  fence  on  the  rear,  where  an  o\d  fence  had 
rotted  down.  The  new  fence  was  a  substantial 
benefit,  and  the  lot  would  produce  as  much  ad- 
ditional rent,  as  would  pay  for  the  repairs. 
When  the  plaintiff  made  the  repairs,  he  was  in 
actual  possession  of  the  lot,  under  a  lease  for 
one  year  from  the  defendant,  of  his  half,  at  a 
stipulated  rent.  The  defendant  lived  about  three 
miles  distance  from  the  premises.and  was  often 
in  the  village  where  they  lay.  No  express  re- 
quest for,  assent  to,  or  promise  to  pay  for  the 
repairs  on  the  part  of  the  defendant  was  proved; 
nor  did  it  appear  that,  before  making  the  re- 
Co  WEN  6. 


1826 


SPAFFORD  v.  HOOD. 


475 


pairs,  the  plaintiff  had  requested  the  defendant 
to  make  his  share  of  them.  The  plaintiff  claimed 
to  recover  one  half  the  value  of  the  repairs.  The 
defendant  moved  the  C.  P.  for  a  nonsuit, which 
they  denied.  Verdict  and  judgment  for  the 
plaintiff  below. 

Mr.  Talcott,  Atty-Gen.,  for  the  plaintiff  in  er- 
ror. The  building  of  the  fence  was,  for  aught 
that  appears,  without  the  knowledge  and  against 
the  will  of  JVlumford.  Clearly,  he  is  not  ac- 
countable as  landlord  to  his  tenant  for  these  re- 
pairs. (1  T.  R.,  20;  20  Johns.,  28.) 

Jfr.  L.  F.  Stevens,  contra.  The  landlord  is 
liable  for  such  repairs  as  are  necessary  to  pre- 
serve the  premises  from  dilapidation. 

At  any  rate,  a  tenant  in  common  is  liable  for 
such  repairs  to  his  co-tenant.  (F.  N.  B.,  295, 
476*]  Writde  reparatione*facienda;  Id., 378; 
Writ  of  Contribution.)  The  action  of  assumpsit 
has  taken  the  place  of  the  ancient  remedy.  (9 
Mass.,  540.) 

Mr.  Talcott, in  reply,  said  that  no  liability  for 
repairs  attached  to  the  co-tenant  till  after  de- 
mand and  refusal. 

Curia,  per  Savage,  Ch.  J.  Clearly,  the  de- 
fendant below  was  not  liable  as  landlord.  It 
is  not  in  the  power  of  a  tenant  to  make  repairs 
at  the  expense  of  his  landlord,  unless  there  be 
a  special  agreement  between  them, authorizing 
him  to  do  this.  The  tenant  takes  the  premises 
for  better  and  for  worse  ;  and  cannot  involve 
his  landlord  in  expense  for  repairs.without  his 
consent. 

It  is,  however,  a  different  question,  whether 
the  defendant  below  was  not  liable  as  tenant  in 
common,  for  such  repairs  as  were  necessary  to 
preserve  the  property. 

The  ancient  mode  of  proceeding,  by  one  ten- 
ant in  common  against  his  co-tenant,  who  re- 
fused to  repair,  was  by  writ,  de  reparatione  fa- 
cienda,  a  remedy  which,  probably,  still  exists. 
A  recovery  could  not  be  had  by  this  writ  only  in 
case  of  refusal  to  repair;  and  admitting  that  the 
action  of  assumpsit  has  superseded  the  ancient 
proceeding, should  not  the  plaintiff  below  have 
shown  a  request  and  refusal  ?  In  Doane  v. 
Badger,  12  Mass.,  65,  it  was  decided  that  one 
claiming  a  privilege  in  a  well  and  pump, situate 
in  the  land  of  another.each  being  bound  to  con- 
tribute to  the  repairs,  can  have  no  action  for 
repairs  against  him  whose  land  the  well  is  in, 
until  after  a  request  and  refusal  to  repair.  Jack- 
son, J.,  who  delivered  the  unanimous  opinion 
of  the  court,  said,  that  considering  the  parties 
as  tenants  in  common,  with  no  prescription,  or 
special  contract  as  to  repairs,  it  was  clear  the 
action  could  not  be  sustained,  without  a  re- 
quest by  the  plaintiff  to  the  defendant  to  join 
in  making  the  repairs.  He  says  the  action  on 
the  case  seems  to  be  a  substitute  for  the  old  writ 
de  reparatione  faciendn.  But  he  adds,  "  if  two 
co-tenants  tacitly  agree,  or  permit  the  house  or 
its  appurtenances  to  go  to  decay,  neither  can 
complain  of  the  other,  until  after  a  request  and 
refusal  to  join  in  making  the  repairs."  The 
4-77*]  reason  *upon  which  he  founds  this  po- 
sition, seems  to  be  conclusive.  It  is,  that,  till 
such  request  and  refusal,  both  tenants  are  in 
equal  fault,  one  having  as  much  reason  to  com- 
plain as  the  other. 

In  Loring  v.  Bacon,  4  Mass.,  275.  it  appeared 
that  the  plaintiff  owned  the  upper,  and  the  de- 
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f  endant  the  lower  story  of  a  house.  The  plaint- 
iff repaired  the  roof,  after  requesting  the  de- 
fendant to  join  in  the  repairs,  and  then  sued  to 
recover  the  defendant's  alleged  proportion.  The 
court  held  that  the  plaintiff  could  not  recover. 
The  parties  were  considered,  not  as  tenants  in 
common  but  owners  in  severally  of  the  parts 
occupied  by  each.  But  the  principle  was  rec- 
ognized, that  tenants  in  common  may  be  com- 
pelled to  repair  by  the  writ  de  reparatione  fa- 
cienda;  and  also,  that  if  one  suffer  his  separate 
property  to  go  to  decay  to  the  injury  of  another, 
a  writ  may  be  obtained  to  compel  him  to  repair 
it ;  and  that  after  an  injury  sustained,  an  ac- 
tion on  the  case  lies.  That  case  was  very  dif- 
from  this;  and  no  inference  can  be  drawn  from 
it,  affecting  the  question  now  before  the  court. 

I  know  of  no  adjudication  or  principle  by 
which  one  shall  be  compelled  to  pay  another 
for  services  rendered  without  request  or  assent, 
express  or  implied. 

The  plaintiff  in  error  is  not  liable  on  the  count 
for  money  paid,  because  it  was  without  his  as- 
sent ;  nor  is  he  liable  as  co-tenant,  because  he 
was  not  in  fault,  having  never  been  requested 
to  make  the  repairs.  That  the  repairs  were 
proper  and  necessary,  does  not  alter  the  case. 

The  judgment  must  be  reversed. 

Judgment  reversed. 

Distinguished— 3  T.  &  C.,  300. 

Cited  in— 7  Hill.  90 ;  4  Paige,  343 ;  52  N.  Y.,  514 ;  57  N. 
Y.,  220 ;  1  Barb.,  507 ;  10  Barb.,  590,  62* ;  29  How,  Pr., 
262  :  37  Super.,  76 ;  1  Daly,  182,  486 ;  2  Hilt.,  235,  344 :  7 
Wall.,  423 ;  49  Ind.,  198 ;  99  Mass.,  77 :  42  Am.  Dec.,  507 
(16  Vt.,  169) ;  15  Am.  Rep.,  484  (57  N.Y.,  209). 


*SPAFFORD  v.  HOOD.       [*478 

Construction  of  the  22d  Section  of  the  Act  for 
Support  of  Common  Schools — Does  not  Apply 
to  Defective  Performance  or  Omission  of  Par- 
ticular Act  by  Clerk. 

The  penalty  imposed  by  the  latter  part  of  the  22d 
section  of  the  Act  for  the  Support  of  Common 
Schools,  sess.  42,  ch.  161,  upon  the  clerks,  &c.,  of 
school  districts,  for  the  non-performance  of  their 
duties,  does  not  extend  to  the  defective  perform- 
ance, or  omission  of  a  particular  act,  but  only  to  a 
general  non-performance  of  the  duties  of  their  of- 
fices. 

Accordingly,  it  does  not  attach  for  the  omission  of 
the  clerk  to  warn  a  part  of  the  taxable  inhabitants 
of  a  school  district  to  attend  a  special  meeting  or- 
dered by  the  trustees. 

The  object  of  this  section  was  to  compel  a  Imna 
flde  acceptance  of  the  offices  which  it  enumerates. 

A  similar  construction  applies  to  the  5th  section 
of  the  Act  for  the  Assessment  and  Collection  of  Tax- 
es, 2  R.  L.,  512,  which  imposes  u  penalty  upon  assess- 
ors Per  Sutherland,  J.,  delivering  the  opinion  of  the 
court. 

Where  it  is  the  intention  of  the  Legislature  to  im- 
pose a  penalty  on  an  officer,  for  the  omission  of  any 
particular  duty,  they  use  language  which  is  clea'r 
and  explicit;  e.g.,  2  R.  L.,  274,  imposing  810  on  Over- 
seers of  Highways  for  not  warning  people  assessed 
to  work,  &c.  Per  Sutherland,  J.,  delivering  the  opin- 
ion of  the  court. 

Citations- Act,  April  12, 1818  (sess.  42,  ch.  161) :  2  R. 
L.,  512,  129,  274.  sec.  14. 

ON  ERROR  from  the  C.  P.  of  Orleans'  Co. 
The  cause  came  into  that  court  by  appeal 
from  a  justice's  court.  The  action  was  debt, 
by  Spafford  against  Hood,  for  f  10,  the  penalty 
mentioned  in  the  22d  section  of  the  Act  for  the 
support  of  Common  Schools,  passed  Apr.  12, 
1819.  (Sess.  42,  ch.  161,  p.  187.)  The  declara- 
tion was  for  neglect  of  the  duties  imposed  on 
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the  defendant,  as  district  clerk  of  school  dis- 
trict No.  8,  in  the  Towns  of  Murray  and  Claren- 
don, in  the  County  of  Orleans. 

At  the  trial,  in  the  C.  P.,  the  plaintiff  proved 
that  the  defendant  was  clerk  for  the  district 
mentioned  in  the  declaration, and  that  he  acted 
as  such  in  1824;  and  that,  as  such  clerk,  he  was 
ordered  by  the  trustees  of  the  district,  in  Dec. , 
1824,  to  call  a  special  meeting  for  the  24th  of 
that  month.  That  he  was  ordered  to  do  this 
more  than  five  days  previous  to  the  meeting  ; 
but  that  he  neglected  to  warn  and  notify  cer- 
tain individuals,  taxable  inhabitants,  who  re- 
sided in  the  boundaries  of  the  district. 

The  court  below  deciding  that,  to  warrant  a 
recovery  of  the  penalty, the  omission  of  the  de- 
fendant must  be  shown  to  have  been  willful 
and  designed,  evidence  was  given  upon  this 
point.  The  court  also  charged  the  jury  that 
the  omission  must  have  been  willful  and  de- 
signed ;  and  the  plaintiff  excepted  upon  this, 
and  other  points  which  it  is  not  necessary  to  no- 
tice. Verdict  and  judgment  for  the  defendant. 

Mr.  L.  B.  Jewett,  for  the  plaintiff  in  error. 
479*]    *Mr.  R.  Bryant,  contra. 

Curia,  per  SUTHERLAND,  J.  The  latter  part 
of  the  22d  section  of  the  "  Act  for  the  Support 
of  Common  Schools,"  imposes  the  penalty  of 
$10  upon  the  clerk,  trustees  and  collector  of 
each  school  district,  who  shall  neglect  the  per- 
formance of  the  duties  of  his  office.  This  section 
provides,  in  the  first  place,  "that  every  person 
who  shall  be  duly  chosen, or  appointed  to  either 
of  said  offices,  and  shall  refuse  to  serve  therein, 
shall  forfeit  and  pay  the  sum  of  $5,  &c. :  and 
every  person,  who  being  duly  chosen  or  ap- 
pointed as  aforesaid,  to  serve  in  any  such  office, 
and  having  accepted  thereof,  or  not  declared 
his  refusal  to  accept,  shall  neglect  the  perform- 
ance of  the  duties  of  such  office,  shall  forfeit 
and  pay  the  sum  of  $10;  to  be  recovered,  &c." 
The  defendant  was  elected  clerk  of  the  school 
district  in  which  he  resided,  and  accepted  the 
office  ;  and  for  aught  that  appears,  performed 
its  duties  generally  in  a  faithful  and  satisfac- 
tory manner.  But  it  appeared  that  in  the 
month  of  Dec.  1824,  he  was  directed  by  the 
trustees  to  call  a  special  meeting  of  the  district. 
That  on  such  occasion  he  omitted  to  give  notice 
of  the  time  and  place  of  the  meeting,  to  two 
or  three  of  the  taxable  inhabitants  of  the  dis- 
trict ;  and  that  omission  is  the  foundation  of 
this  action. 

The  plaintiff  took  several  exceptions  to  the 
opinions  expressed  by  the  court  below,  which 
it  is  not  necessary  particularly  to  consider,  as 
we  are  clearly  of  opinion  that  it  is  not  a  case 
to  which  the  penalty  given  by  the  section  in 
question  was  intended  to  apply. 

It  is  apparent  that  the  sole  object  of  the  22d 
section  of  this  Act.is  to  compel  the  individuals 
who  may  be  elected,  or  appointed  to  the  offices 
of  clerk  or  trustees,  or  collector  of  any  school 
district,  to  accept  the  appointment.  It  is  ac- 
cordingly provided  in  the  first  instance  that 
any  individual  who,  after  having  been  duly 
elected  or  appointed  to  either  of  those  offices, 
shall  refuse  to  serve  therein,  shall  forfeit  and 
pay  the  sum  of  $5.  But  it  was  forseen  that 
this  provision  might  be  evaded,  by  a  nom- 
48O*]  inal  acceptance  *of  the  offices,  and  an 
entire  neglect  or  omission  to  perform  any  of 
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their  duties  :  and  it  was  to  guard  against  such 
an  evasion,  that  the  latter  clause  of  the  section 
was  inserted.  It  is  applicable  only  to  cases 
where  the  acceptance  of  the  office  is  colorable 
merely,  without  any  bonafide  intention,  at  the 
time  of  accepting  it,  of  discharging  its  duties  ;. 
and  not  to  cases  where  the  person  elected  or 
chosen,  enters  upon,  and  performs  the  general 
duties  of  the  office  ;  but  is  guilty  in  an  indi- 
vidual instance,  of  a  negligent,  or  even  a  will- 
ful omission  of  his  duty.  The  duties  of  these 
officers  are  various  and  minute — some  of  a 
merely  ministerial  character,  as  calling  meet- 
ings, giving  notices,  &c. ;  others  of  a  more  im- 
portant and  responsible  description  ;  and  the 
performance  of  the  latter  is  generally  enforced^ 
either  by  requiring  security  to  be  given,  or  im- 
posing a  specific  penalty  for  the  omission. 
Thns,  by  the  24th  section,  the  collector  of  the 
district  is  required  to  give  security  in  double 
the  amount  of  the  taxes,  or  other  moneys  to  be 
collected  by  him  ;  and  by  the  28th  section,  a 
penalty  of  $25  is  imposed  upon  the  trustees. or 
any  one  of  them,  who  shall  make  a  false  report 
to  the  Commissioners  of  Common  Schools  for 
their  town  ;  by  means  whereof  any  moneys 
shall  be  fraudulently  obtained  from  the  Com- 
missioners, or  unjustly  apportioned  by  them. 
And  the  30th  section  imposes  a  similar  penalty 
upon  any  trustee,  who  shall  refuse  or  neglect 
to  render  an  account  of  all  the  money  received 
by  him,  or  to  pay  over  any  balance  which  may 
be  found  in  his  hands.  The  discharge  of  the 
important  duties  of  these  officers  being  thua 
provided  for,  it  is  not  reasonable  to  suppose 
that  the  Legislature  intended  to  impose  a  pen- 
alty upon  them,  for  an  omission  to  perform 
each  and  every  subordinate  act  appertaining 
to  their  offices.  It  is  not  usual  with  us  to  en- 
force the  performance  of  the  duties  of  our  of- 
ficers by  penalties,  except  where,  from  the  nat- 
ure of  the  duty,  there  is  peculiar  danger  of 
malfeasance. 

The  5th  section  of  the  Act  for  the  Assess- 
ment and  Collection  of  Taxes,  2  R.  L.,  512, 
contains  a  provision  very  similar  to  that  which 
we  are  now  considering.  It  is,  that  if  any  as- 
sessor shall  refuse,  or,  without  being  prevented 
*by  sickness,  neglect  to  perform  the  [*481 
duties  required  of  him  by  this  Act,  he  shall 
forfeit  and  pay  to  the  people  of  this  State  the 
sum  of  $50.  There  can  be  no  doubt,  I  appre- 
hend, that  the  neglect  here  spoken  of  and  in- 
tended,is  a  total  neglect,  equivalent  to  a  refusal 
to  take  upon  himself  the  office,  and  not  the 
omission  of  a  single  act. 

The  9th  section  of  the  Act  relative  to  the 
Duties  and  Privileges  of  Towns,  2  R.  L.,  129, 
contains  a  similar  provision  in  relation  to  the 
town  officers. 

Where  it  is  the  intention  of  the  Legislature 
to  impose  a  penalty  on  an  officer  for  the  omis- 
sion of  any  particular  duty,  they  use  language 
which  is  clear  and  explicit.  Thus,  in  relation 
to  the  Overseers  of  Highways,  2  R.  L.,  274,sec. 
14,  it  is  provided,  "  that  every  Overseer  of 
Highways,  who  shall  neglect  or  to  refuse  to 
warn  the  people  assessed,  to  work  on  the  high- 
ways, &c.,  or  to  collect  the  moneys  that  may 
arise  from  fines  or  commutations,  or  to  per- 
form any  of  the  duties  and  services  required 
by  the  Act,  or  which  may  be  enjoined  on  him 
by  the  commissioners,  &c.,  shall  forfeit  for 
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every  such  neglect  or  refusual,  the  sum  of 
$10,"  &c.  The  difference  in  the  phraseology 
of  these  Acts  is  very  striking  and,  in  ray  judg- 
ment, affords  strong  confirmation  of  the  cor- 
rectness of  the  construction  we  have  given  to 
the  section  of  the  School  Act  under  consider- 
ation. The  judgment  of  the  court  below  must 
oe  affirmed. 

Judgment  affirmed. 

Cited  in— 13  Wend.,  68 ;  38  Barb.,  41 ;  19  Am.  Rep., 
27  (50  Miss.,  439). 


BUTTERFIELD  v.  COOPER. 

Agreement  to  Convey  Certain  Place,  "  Contain- 
ing 100  Acres" — Quantity,  Surplusage. 

An  agreement  was,  to  convey  "the  Hawkins  place 
containing  100 acres;"  held,  that  the  clause,  "  con- 
taining 100  acres,"  should  be  rejected  as  surplusage: 
and  that  the  contract  covered  the  whole  lot  sur- 
veyed and  set  off  to  Hawkins,  and  upon  which  he 
entered,  improving  part,  under  a  parol  contract  of 
purchase  ;  though  it.  in  fact,  contained  106  acres. 

Citation— 2  Johns.,  37. 

A  SSUMPSIT  ;  tried  at  the  Jefferson  Circuit 
A  Dec.  34,  1836,  before  Williams,  Circuit  J. 
The  action  was,  to  recover  back  about  $700, 
the  consideration  money  paid  by  the  plaintiff  to 
the  defendant,  on  a  contract  to  purchase  of  the 
latter  a  lot  of  ground  called  the  Hawkins  lot. 
482*J  *The  facts,  as  proved  at  the  trial, 
were,  that  Mar.  10,  1834,  the  plaintiff  agreed 
to  pay  the  consideration  ;  and  the  defendant  to 
convey  at  the  time,  and  in  the  manner  speci- 
fied in  certain  memoranda  of  the  agreement, 
drawn  up  and  signed  by  the  parties  on  that 
day,  one  of  which  was  retained  by  each.  There 
was  no  question  that  the  consideration  had 
been  paid  ;  but  the  parties  disagreed  in  the 
construction  of  these  memoranda  in  the  de- 
scription of  parcels.  The  memorandum  signed 
by  the  defendant,  and  kept  by  the  plaintiff, 
mentioned  these  as  the  Hawkins  place.  That 
signed  fcy  the  plaintiff,  and  kept  by  the  defend- 
ant mentioned  them  as  the  Hawkins  place.con- 
tatning  100  acres,  lying  partly  opposite  to  H. 
Hilyerd's  farm. 

Before  entering  into  the  agreement  in  ques- 
tion, the  defendant,  owning  a  large  tract  of 
land,  had  contracted  verbally  with  one  Hawk- 
ins, to  sell  him  100  acres.  A  surveyor  went 
with  Hawkins  and  the  defendant,  to  locate  the 

Rurcha.se  ;  and  they  commenced  on  one  Conk- 
n's  east  line,  on  the  Quaker  road,  and  ran 
easterly  on  that  road  81  rods,  where  the  sur- 
veyor stuck  a  stake.  Thence  they  ran  back 
from  the  road  towards  one  Parish's  land  ;  but 
on  account  of  an  intervening  swamp,  they 
could  not  complete  this,  nor  the  other  two  lines . 
They  were  intended,  however,  to  run  along 
Parish's  line  to  Conklin's,  and  thence  along 
Conklin's  to  the  place  of  beginning.  The  sur- 
veyor told  the  defendant  he  thought  those 
lines  would  include  more  than  100-acres.  Hawk- 
ins took  possession  of  the  premises,  and  cleared 
as  far  east  as  the  stake,  and  back  to  Parish's 
land  ;  his  whole  clearing,  which  he  occupied, 
amounted  to  31  acres.  This  purchase  of  Hawk- 
ins was  called  100  acres,  and  Hawkins  was  not 
to  have  any  more;  but  it,  in  truth,  amounted 
to  106  acres.  When  the  plaintiff  and  defend- 
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ant  came  to  arrange  the  draft  and  execution  of 
the  conveyance  under  their  contract,  the  for- 
mer was  willing  to  take  a  conveyance  of  100 
acres  only,  but  claimed  to  have  the  whole 
length  on  the  road  to  the  stake.  The  defend- 
ant insisted  on  conveying  no  farther  east  on 
the  road  than  to  include  100  acres  between 
*Conklin's  and  Parish's  land.  The  [*483 
whole  difficulty  was  about  the  6  acres.  The 
plaintiff  was  willing  that  the  defendant  should 
take  out  6  acres  back,  so  as  not  to  take  any  of 
the  improved  land ;  but  the  defendant  claimed 
to  take  part  of  this.  Finally,  the  plaintiff  de- 
manded a  deed  of  the  Hawkins  lot,  or  the  106 
acres,  which  the  defendant  refused  to  give. 
The  plaintiff  then  demanded  the  consideration 
paid.  The  defendant  did  not  comply  with  this 
demand.  He  afterwards  made  out  a  deed,  ex- 
cluding a  part  of  the  improvements,  so  as  to  in- 
clude 100  acres  only.  But  this  was  never  ten- 
dered to  the  plaintiff. 

The  judge  charged  the  jury,  that  the  plaint- 
iff was  entitled  to  the  whole  106  acres,  as  at 
first  marked  out;  and  they  found  for  the  plaint- 
iff $740.83  damages. 

A  motion  was"  now  made,  in  behalf  of  the 
defendant,  for  a  new  trial. 

Messrs.  E.  Fowler  and  M.  Sterling,  for  the 
motion. 

Messrs.  G.  C.  Sherman  and  D.  W.  BucJdin, 
contra. 

Curia,  per  SAVAGE,  Ch.  J.  Taking  the  two 
memoranda  together,  the  agreement  .was,  that 
the  defendant  should  convey  "  the  Hawkins 
place,  "as  expressed  in  the  memorandum  signed 
by  the  defendant.  According  to  the  memo- 
randum signed  by  the  plaintiff,  the  agreement 
was  for  the  purchase  of  "  the  Hawkins  place, 
containing  one  hundred  acres."  Suppose  the 
defendant  had  executed  a  deed  in  the  language 
of  the  agreement,  "  the  Hawkins  place,  con- 
taining one  hundred  acres; "  how  much  would 
the  purchaser  have  taken  ?  The  Hawkins  place 
was  a  piece  of  ground,  known  by  that  name, 
because  Hawkins  had  occupied  it,  and  it  was 
set  off  to  him  by  the  defendant  in  person.  I 
apprehend  that  such  a  conveyance  would  au- 
thorize the  grantee  to  hold  all  that  was  actually 
laid  off  to  Hawkins,  as  far  east  as  the  stake 
stuck  by  the  surveyor  in  the  presence  of  the 
defendant  and  Hawkins,  without  regard  to  the 
quantity  of  acres.  The  words,  "  one  hundred 
acres,"  were  matter  of  description.  It  seems  to 
me  similar  to  conveying  a  lot  by  its  number, 
containing  600  *acres.  The  purchaser  [*484 
takes  the  lot,  whether  it  contains  more  or  less 
than  the  specified  quantity.  This  is  like  the 
case  of  Mann  v.  Pierson,  2  Johns.,  37,  where, 
in  a  deed  of  lot  74,  Lysander,  containing  600 
acres,  the  contents  were  said  to  be  matter  of 
description  merely.  The  court  considered  the 
number  of  the  lot  as  a  reference  to  the  metes 
and  bounds.  In  this  case,  the  description  of 
"the  Hawkins  place,"  referred  to  the  actual 
location  of  the  lot,  as  possessed  bv  Hawkins. 

I  am  of  opinion  the  judge  decided  correctly, 
and  that  a  new  trial  should  be  denied. 


Neie  trial  denied. 
Cited  in  -10  Ikirb.,  422. 
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MURRAY  AND  MURRAY  «.  JUDAH. 

Negotiable  Paper — Checks — Demand  Must  be 
Made  on  Drawee  Before  Suit  Against  Drawer 
—  Within  a  Reasonable  Time —  Warranty,  of 
Title  or  Oenuiness  by  one  wlw  Transfers  Nego- 
tiable Paper,  is  Broken  the  Instant  of  Ttians- 
fer — Subsequent  Discharge,  as  Insolvent,  Re- 
leases the  One  Making  Transfer — He  is  then  a 
Competent  Witness  for  Holder — Accommoda- 
tion Checks — Acceptor  is  the  Principal  Debtor, 
the  Drawer,  the  Surety — Check  as  Evidence. 

Demand  of  a  check  must  be  made  of  the  drawee, 
before  the  holder  can  sue  the  drawer. 

No  particular  time  for  demand  is  fixed.  It  is 
enough  that  it  be  within  a  reasonable  time  ;  and  it 
does  not  He  with  the  drawer  to  object  that  the  de- 
mand is  too  late,  unless  he  has  been  injured  by  the 
delay. 

One  who  has  transferred  a  check  or  note,  is  an  in- 
competent witness  for  the  hplder,in  an  action  upon 
it,  on  the  ground  that  he  impliedly  warrants  his 
title  and  the  genuineness  of  the  paper ;  but  if  he  be 
discharged  from  his  debts  under  the  Insolvent  Act, 
subsequent  to  the  transfer,  this  renders  him  com- 
petent. 

Whether  he  be  not  a  competent  witness,  where 
the  genuineness  of  the  paper  is  first  established  by 
other  evidence,  and  there  is  no  pretense  that  he 
wanted  title  to  the  paper,  quaere. 

A  warranty  of  title  or  genuineness  by  one  who 
transfers  negotiable  paper,  if  it  turn  out  to  be  false, 
is  broken  the  instant  of  the  transfer ;  and  his  liabil- 
ity is  taken  away  by  a  discharge  under  the  Insolv- 
ent Act,  after  the  transfer,  though  before  the  want 
of  title  or  genuineness  be  detected. 

The  drawer  of  a  check  is  not  a  surety  for  the  pay- 
ee, though  it  be  lent  to  or  drawn  for  the  accommo-  | 
dation  of  the  latter.  And  therefore,  though  a  sub- 
sequent bolder  give  time  to  the  payee  to  make  pay- 
ment, he  being  bound  to  pay  such  holder,  this  will 
not  discharge  the  drawer,  even  though  such  holder 
know  the  check  was  for  the  payee's  accommoda- 
tion. As  between  the  drawer  and  the  payee  and 
subsequent  holder,  the  drawer  is  the  principal,  and 
the  payee  the  surety. 

Though  a  check  be  transferred  as  two,  as  collat- 
eral security  for  two  several  debts  due  to  them  re- 
spectively, yet  one  alone  may  sue  upon  it,  and  pos- 
session by  him  is,prima  facie,  evidence  that  the  oth- 
er has  sold  his  interest  to  him. 

In  an  action  for  money  paid,  &c.,  or  money  had 
and  received,  by  the  holder  of  a  check  against  the 
drawer,  the  check  is,  per  se,  conclusive  evidence ; 
and  the  drawer  cannot  show,  in  his  defense,  that 
money  was  not  had  and  received  by  or  paid  for 
him. 

A  check  was  transferred  by  the  holder  as  collater- 
al security  for  an  antecedent  debt;    Afterwards,  the 
drawer  failing,  it  was  appraised,  and  the  creditor  , 
took  it  absolutely,  at  a  sum  less  than  its  face,  giving 
the  holder  credit  at  the  amount  of  the  appraisal.  I 
Held,  that  in  an  action  by  the  creditor  against  the 
drawer,  this  circumstance  could  not  be  evidence  to 
diminish  the  amount  of  the  recovery :  that,  though 
the  creditor  gave  less,  yet  he  was  entitled  to  recover 
according  to  the  face  of  the  check. 

Citations— 3  Johns.  Cas.,  5,  259 :  15  Johns.,  240 :  16 
Johns.,  201 ;  6  Johns.,  5 ;  6  Cow.,  238 :  11  Johns.,  57 ;  3  I 
Cow.,  252:  2  Campb.,  185:  3  Campb.,  281,  362:  5  Taunt.,  ! 
192,  551;  4  M.  &  S.,  226, 232, 233;  17  Johns.,  169;  12  Johns.. 
90. 

A  SSUMPSIT  ;  tried  at  the  N.  Y.  Circuit, 
£JL  Jan.  20,  1825,  before  Edwards,  Circuit  J. 
485*]  *The  action  was  to  recover  the  amount 
of  a  check,  of  which  the  plaintiffs  were  hold- 
ers, drawn  by  the  defendant  on  the  Phoenix 
Bank,  payable  to  bearer,  drawn  the  8th,  but 
post-dated  May  15,  1818,  for  $5,000.  The  dec- 
laration contained  the  common  money  counts 
only. 

It  appeared  at  the  trial  that  the  check  had 
been  duly  executed.  That  at  the  date  of  the 
check,  the  defendant  had  in  the  Bank  a  little 
more  than  $500  ;  and  that  Jan.  23,  1820,  his 
account  with  the  Bank  was  closed,  and  he 
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drew  for  the  balance.  He  had  a  considerable 
running  account  at  the  Bank,  and  often  had 
large  balances  due  to  him  ;  and  from  June  15 
to  18,  1818,  he  had  there  $5,126.82  ;  and  if  the 
check  had  been  presented  at  its  date,  or  within 
several  months  afterwards,  it  would  have  been 
paid.  The  defendant  was  in  good  credit  till 
his  failure,  which  was  in  July,  1819. 

The  defendant  moved  for  a  nonsuit,  on  the 
ground  that  no  demand  of  payment  was  shown, 
by  the  plaintiffs,  to  have  been  made  at  the 
Bank.  The  judge  overruled  the  motion,  and 
decided  that  the  plaintiffs  were  entitled  to  re- 
cover the  amount  which  the  defendant  had  in 
the  Bank  at  the  date  of  the  check,  this  operat- 
ing as  a  special  assignment  of  that  amount  to  any 
future  holder  of  the  check  ;  and  the  withdraw- 
al of  the  funds  was  money  had  and  received 
for  the  use  of  the  holder.  The  defendant  ex- 
cepted. 

The  judge  refusing  to  declare  that  any  fut- 
ure funds,  deposited  by  the  defendant  in,  and 
drawn  from  the  Bank,  were,  in  like  manner, 
money  had  and  received  for  the  holder's  use, 
the  plaintiffs  excepted. 

The  plaintiffs  then  called  I.  Foote  as  a  wit- 
ness. Foote  had,  May  10,  1819,  passed  the 
check  to  the  plaintiffs  and  one  Thomas,  as  secu 
rity  for  a  debt  previously  due  to  them  respect- 
ively, of  more  than  $1,200.  But  he  had  been 
discharged  in  1821,  under  the  Insolvent  Act  of 
Apr.  12,  1813.  Proof  of  these  facts  were  fol- 
lowed up  by  the  production  of  the  discharge 
and  the  proceedings  to  obtain  it.  The  defend- 
ant objected  that  the  witness  was  incompetent, 
as  he  might  be  liable,  notwithstanding  his  dis- 
charge, *in  case  the  check  should  prove  [*486 
invalid  or  ineffectual  against  Judah.  The  ob- 
jection was  overruled,  and  the  witness  sworn. 
The  defendant  excepted. 

Foote  then  testified,  that  May  11,  1818,  he 
gave  his  check  on  the  Manhattan  Co.,  for  $5.- 
000,  to  one  Weston  who  obtained  the  money, 
in  exchange  for  the  check  in  question.  That 
his  check  to  Weston  was  a  loan,  upon  the  un- 
derstanding that  Weston  should  loan  the  wit- 
ness a  like  sum,  for  the  same  length  of  time. 
On  the  day  the  check  in  question  was  due  ( it 
having  been  post-dated  May  15),  Weston  re- 
quested the  witness  not  to  present  it  to  the 
Bank,  which  the  witness  agreed  to.  Hs  saw 
Judah  within  about  6  months  after  the  check 
was  due,  and  on  his  ( J.'s)  request,  promised 
not  to  present  the  check,  without  letting  him 
know  it.  There  was  a  general  understanding 
between  the  witness  and  Weston  that  the  wit- 
ness should  not  present  the  check.  The  wit- 
ness also  stated,  that  when  he  passed  the  check 
to  the  plaintiffs  and  Thomas,  he  did  not  know 
that  it  was  a  lent  check.  That  the  defendant 
promised  the  witness  that  the  check  should  be 
paid,  both  before  and  after  the  transfer,  and 
after  the  defendant  knew  of  the  transfer  to  the 
plaintiffs  and  Thomas.  After  the  defendant's 
failure,  and  he  believed  after  the  commence- 
ment of  this  suit,  the  witness  went  to  the  Phoe- 
nix Bank,  to  inquire  if  there  were  any  funds 
there,  and  had  the  check  with  him,  having 
procured  it  from  Mr.  Murray  for  the  purpose. 

On  cross-examination,  he  admitted  that  be- 
fore he  passed  the  check  he  heard  both  from 
Weston  and  the  defendant  that  the  check  had 
been  loaned  to  Weston  for  his  accommodation. 
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Another  check  of  the  defendant  for  $5,000, 
dated  in  Apr.,  1818,  and  negotiated  by  Weston 
with  the  witness,  had  also,  at  the  same  time, 
been  transferred  to  the  plaintiffs  and  Thomas; 
and  when  the  defendant  conversed  with  the 
witness,  he  spoke  of  both  checks.  Feb.  29, 

1820,  the  witness  received  a  deed  from  Weston 
of  land  in  Madison  Co.,  and,  with  the  plaint- 
iffs' and  Thomas'  consent,  gave  up  the  check 
dated  in  Apr.,  to  be  canceled.     The  land  was 
487*]  conveyed  for  their  *benefit.  He,  at  the 
same  time,  with  the  consent  of  the  plaintiffs 
and  Thomas  and  as  part  of  the  arrangement, 
agreed,  under  seal  with  Weston,  that  on  his 
paying  $2,500,  with  interest  thereon,  after  the 
lapse  of  six  months,  it  should  be  in  full  of  all 
claims  which  the  witness  then  had  against 
Weston  ;  and  that  he  would  give  up  to  Wes- 
ton the  check  in  question.     This  agreement 
was  produced  on  the  trial.     The  witness  said 
he  understood  that  if  the  $2,500  was  not  paid 
in  six  months,  the  check  would  be  good  for 
the  whole  amount. 

The  witness  further  testified  that  Mar.  31, 

1821,  the  check  in  question,  with  certain  other 
property,  were  appraised  at  $1,250,  by  agree- 
ment between  the  witness  and  the  plaintiffs 
and  Thomas,  and  that  sum  placed  absolutely 
to  the  credit  of  the  witness.     That  the  plaint- 
iffs and  Thomas  then  became  petitioning  cred- 
itors for  the  witness'  discharge,  to  the  amount 
of  the  balance  due  after  such  credit. 

He  further  stated  that  he  did  not  inform  the 
plaintiffs,  at  the  time  of  his  passing  the  check, 
that  the  money  was  raised  for  Weston,  or  the 
check  for  his  accommodation. 

The  defendant  now  again  moved  for  a  non- 
suit, on  the  ground  that  Thomas  should  have 
beeft  a  party  plaintiff  with  the  Murrays;  and 
that  the  check  having  been  lent  to  Weston  by 
the  defendant, the  general  money  counts  would 
not  reach  the  case.  The  judge  overruled  the 
motion,  on  the  grounds  that  the  possession  of 
the  check  by  the  plaintiffs  was,  prima  facie, evi- 
dence that  Thomas  had  transferred  it  to  them; 
and  that  the  plaintiffs  might  recover  on  the 
money  counts,  in  the  same  manner  as  if  they 
had  declared  upon  the  check.  The  defendant 
excepted  on  both  points. 

Weston,  who  had  been  discharged  under  the 
Insolvent  Act,  was  then  sworn  for  the  defend- 
ant, and  stated  that  he  borrowed  the  check  in 
question,  May  11,  1818,  it  being  post-dated  the 
loth.  The  check  was  borrowed  for  witness' 
exclusive  use,  and  he  so  told  Foote  when  he 
received  it.  Judah  refused  to  consent  to  any 
488*]  arrangement,  *except  on  the  basis  of 
giving  up  both  checks,  which  the  witness  re- 
peatedly told  Foote. 

The  defendant  then  offered  to  prove,  by  this 
witness,  that  the  deed  of  conveyance  to  Foote 
was  in  payment  of  both  checks.  To  this  the 
plaintiffs  objected  ;  but  the  evidence  was  re- 
ceived, and  the  plaintiffs  excepted. 

The  witness  then  swore  that  the  check  in 
question  was  liquidated  at  $2,500,  and  that  it 
was  agreed  that  the  residue  of  the  check  should 
be  paid  by  the  conveyance  ;  and  it  was  paid 
accordingly.  On  cross-examination,  however, 
he  admitted  the  whole  agreement  was  contained 
in  the  writings. 

Anollier  witness  for  the  defendant  testified 
to  the  like  effect. 
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Foote  being  again  called,  after  a  recess  of  the 
court,  stated  that,  on  further  reflection,  he  rec- 
ollected that  he  had  obtained  the  check   in 
question  from  Mr.  Murray,  and  presented  it 
i  before  the  commencement  of  this  suit. 

Considerable  contradictory  evidence  was 
;  then  given  upon  the  question,  whether  the 
>  check  had  been  originally  given  on  an  usurious 
i  consideration. 

f    The  judge  charged  that  the  legal  presump- 
tion was,  that  the  money  for  which  the  check 
was  given  had  been  paid  for  the  defendant's 
use,  or  had  and  received  by  him  ;  and  that,  in 
this  case,  he  could  not  be  permitted  to  show 
the  contrary.     That,  to  constitute  usury,  there 
must  have  been  a  corrupt  agreement  to  pay 
more  than  legal  interest  for  the  check,  and  that 
both  parties  must  have  agreed  to  the  corrup- 
I  tion  ;  that  the  plaintiffs  were  entitled  to  recov- 
|  er  on  the  common  money  counts  ;  that  the  de- 
i  fendant  could  not  be  considered  in  the  light  of 
a  surety,  though  the  check  was  loaned  to  Wes- 
ton, and  though  Foote  knew  this  when  betook 
it  ;  that  the  submission  to  arbitration,  between 
the  plaintiffs,    Thomas  and   Foote,   and   the 
!  award  thereon,  were  no  obstacle  to  the  plaint- 
!  iffs'    recovering  the  same  amount  as  if  the 
I  award  had  not  been  made  ;  that  no  demand  to 
|  fulfill  the  agreement  concerning  the  check 
|  made  in  Feb.,  1820,  was  necessary  previous  to 
j  the  commencement  of  this  suit.     The  defend- 
j  ant  excepted  upon  *all  the  above  points  [*48O 
in  the  charge.     The  judge  also  charged  that 
!  the  agreement  of  Feb.,  1820,  was  no  bar  to  the 
plaintiffs'  recovery;  and  left  it  to  the  jury  to 
pass  upon  the  contradictory  evidence  concern- 
ing the  usury. 

Verdict  for  the  plaintiffs  for  $3,207.29. 
Mr.  J.  0.  Hoffman,  for  the  defendant, moved 
for  a  new  trial.  He  said  the  plaintiffs  ought 
to  have  been  nonsuited  at  the  close  of  their  tes- 
timony, no  presentation  of  the  check  having 
been  proved.  (3  Johns.  Cas.,  5,  260;  12  East, 
170  ;  7  East,  359  ;  15  East,  220.)  By  the  au 
thorities  cited,  it  will  be  seen  that  a  check  is 
considered  a  bill  of  exchange  ;  and  that  both 
demand  and  refusal  of  payment,  and  notice  of 
these  to  the  drawer,  are  necessary,  before  a 
suit  can  be  sustained  against  him,  unless  there 
be  a  total  want  of  funds  in  the  hands  of  the 
drawee. 

Foote  was  not  a  competent  witness.  (1  Phil. 

j  Ev.,  47,  53;  6  Johns.,  5;  11  Johns.,  57.)     He 

i  was  a  warrantor  of  the  genuineness  and  valid- 

|  ity  of  the  check  in  the  hands  of  the  plaintiffs; 

who,  on  failing  in  this  suit,  may  go  against 

him;  and  the  very  record  here  will  be  evidence. 

The  discharge  does  not  destroy  his  interest, for 

his  liability  was  contingent  at  the  time  when 

that  discharge  was  obtained. 

Any  defense  which  might  have  been  made 
j  against  Foote,  is  equally  available  against  the 
present  plaintiffs  ;  and  any  defense  of  Weston 
j  is  equally  the  right  of  the  defendant. 

If  the  plaintiffs  are  entitled  to  recover  at  all, 
\  it  can  only  be  to  the  amount  which  they  paid 
for  the  check. 

Thomas  should  have  been  a  party.  The  suit 
is  not  on  the  check,  but  for  money  had  and 
'  received;  and  the  check  was  transferred  for  the 
joint  benefit  of  the  plaintiffs  and  Thomas. 

The  check  was  an  accommodation  check, 
i  and  so  known  to  be.  The  defendant,  then, was 
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only  a  surety  ;  and  the  extension  of  credit  re- 
leased his  responsibility.  The  defendant  never 
assented  to  the  giving  of  credit. 

The  plaintiffs  having  taken  the  check  mere- 
ly as  collateral  security,  cannot  be  deemed  bona 
Jide  holders  in  the  fair  course  of  trade.  (5 
Johns.  Ch.,  54.) 

49O*1  *Me&n-8.  H.  D.  apd  R.  Sedgwick,  con- 
tra. The  general  counts  are  always  sufficient 


against  any  party  to  negotiable  paper.     (12j,tbe  part  of  Foote. 


Johns.,  90.)  And  the  holder  of  such  paper  is 
always,  prima  facie,  the  owner.  (11  Johns., 
52  ;  3  Cow..  260.)  The  defendant  signed  the 
check  as  a  principal  ;  and  this  act  estops  him 
from  now  setting  up  the  fact  that  he  was  sure- 
ty merely — especially  as  to  third  persons, 
holding  the  security  which  he  has  put  afloat. 
(17  Johns.,  169.)  But  he  has  not  shown  him- 
self to  be  a  surety.  If  he  is  to  be  regarded  as 
the  drawer  for  the  accommodation  of  Weston, 
the  giving  of  time  will  not  discharge  him. 
This  was  directly  decided  in  Fentum  v.  Pocock, 
5  Taunt.,  192.  True,  that  case  was  decided  of 
an  acceptor  for  accommodation  ;  but  the  prin- 
ciple is  the  same.  Garstairs  v.  Rolleston,  Id. . 
551,  was  a  still  stronger  case.  There,  a  maker 
of  a  note  for  the  indorser's  accommodation, 
was  held  not  to  be  discharged  by  a  release  of 
the  indorser.  The  rights  of  parties  must  al- 
ways be  taken  as  they  appear  upon  the  written 
contract  they  have  formed. 

All  Foote's  liabilitity,  as  warrantor,  or  other- 
wise, was  gone  by  the*  discharge. 

Curia,  per  SUTHERLAND,  J.  The  first  point, 
made  on  the  part  of  the  defendant,  is,  that  the 
motion  for  a  nonsuit  ought  to  have  been  grant- 
ed, no  demand  of  payment  of  the  check  at  the 
Bank  having  been  proved. 

It  is  a  sufficient  answer  to  this  point,  that  a 
demand  was  subsequently  proved.  That  such 
demand  was  necessary  to  entitle  the  plaintiffs 
to  recover  from  the  drawer,  is  well  established. 
A  check  is,  in  form  and  effect,  a  bill  of  ex- 
change. It  is  not  a  direct  promise  by  the 
drawer  to  pay  money  ;  but  it  is  an  undertak- 
ing, on  his  part,  that  the  drawee  shall  accept 
and  pay  ;  and  the  drawer  is  answerable,  only 
in  the  event  of  the  failure  of  the  drawee  to  pay. 
As  a  general  rule, therefore,  a  check  is  not  due 
from  the  drawer,  until  payment  has  been  de- 
manded from  the  drawee,  and  refused  by  him. 
As  between  the  holder  of  a  check  and  indorser, 
or  third  persons,  payment  must  be  demanded 
within  a  reasonable  time.  But  as  between  the 
holder  and  the  maker  or  drawer,  a  demand  at 
491*]  any  time  *before  suit  brought  is  suffi- 
cient, unless  it  appear  that  the  drawee  has 
failed,  or  the  drawer  has,  in  some  other  man- 
ner, sustained  injury  by  the  delay.  These  prin- 
ciples are  recognized  and  established  by  this 
court,  in  Cruger  v.  Armstrong,  3  Johns. ,  Cas. , 
5,  and  C'onroy  v.  Warren,  Id. ,  259. 

2.  Foote  was  a  competent  witness.  The  regu- 
larity and  validity  of  his  discharge  as  an  insolv- 
ent were  not  questioned.  That  discharge  took 
place  in  1821,  and  he  passed  the  check  in  ques- 
tion to  the  plaintiffs  in  1819.  The  objection 
seems  to  be,  that  Foote  was  responsible  upon 
the  implied  warranty  of  the  genuineness  of  the 
check  and  of  his  own  title  to  it  which,  it  has 
repeatedly  been  held,  accompanies  the  trans- 
fer of  all  negotiable  paper.  Herrickv.  Whitney, 
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15  Johns.,  240  ;  Shaver  v.  Ehle,  16  Johns.,  201 ; 
6  Johns.,  5.  But  I  am  inclined  to  think,  that 
any  cause  of  action  arising  from  the  forgery  of 
the  check,  if  it  should  prove  to  be  forged,  must 
be  considered  as  having  accrued  to  the  plaint- 
iffs at  the  time  when  they  received  the  check, 
and  not  when  the  forgery  might  be  detected. 
Utica  Bankv.  Childs,  ante,  238.  If  this  is  so, 
then  the  discharge  terminated  all  interest  on 


But  it  is  to  be  remarked  that  Foote  was  not 
called  to  prove  the  execution  of  the  note.  That 
had  been  previously  established  ;  and,  in  this 
respect,  the  case  is  distinguishable  from  those 
of  Herrick  v.  WJiitney  and  Shaverv.  Ehle, where 
the  witnesses  were  called  to  prove  the  execu- 
tion of  the  instruments  which  they  had  trans- 
ferred and,  by  implication  of  law,  warranted. 
The  principle  itself  is  a  strictly  technical  one, 
and  not  to  be  extended  to  cases  which  do  not 
fall  within  the  reason  on  which  it  has  been 
adopted.  I  am  aware  of  the  general  rule,  that 
where  a  witness  has  a  direct  interest  in  the 
event  of  a  cause,  he  cannot  be  admitted  to  tes- 
tify as  to  any  matter  on  which  the  jury  are  to 
pass,  in  favor  of  such  interest.  Butler  v.  War- 
ren, 11  Johns. ,  57.  But  it  appears  to  me  to  be 
worthy  of  consideration,  whether  the  class  of 
cases  which  we  are  now  considering  ought  not 
to  be  considered  an  exception  to  this  rule;  and 
whether  a  party  who  has  transferred  a  negoti- 
able instrument,  *after  its  execution  [*49i2 
and  genuineness  have  been  established,  and 
there  is  no  pretense  that  he  had  not  a  right  to 
transfer  it,  ought  not  to  be  considered  a  com- 
petent witness  for  every  other  purpose.  Will- 
iams v.  MattJiews,  3  Cow.,  252.  I  do  not,  how- 
ever, intend  to  put  the  competency  of  the  wit- 
ness on  that  ground,  but  on  the  ground  that 
his  discharge  terminated  his  interest. 

3.  It  is  contended  that  Foote  knew  this  to  be 
an  accommodation  check  when  he  took  it ;  that 
the  defendant,  therefore,  stands  in  the  light  of 
a  surety,  and  is  discharged  by  the  extension  of 
credit  given  to  Weston,  and  by  the  arrange- 
ment of  Feb.  29,  1820,  made  between  him  and 
Foote.  The  judge  decided  that  it  was  immate- 
rial whether  Foote  knew  it  to  be  an  accommo- 
dation check,  or  not.  If  he  did,  it  would  not 
entitle  Judah  to  the  privileges  of  a  surety. 

The  acceptor  of  a  bill  of  exchange  is.  un- 
doubtedly, the  principal  debtor.and  the  drawer 
the  surety,  though  it  be  accepted  without  con- 
sideration, and  for  the  sole  accommodation  of 
the  drawer  ;  and  nothing  will  discharge  the 
acceptor  but  payment  or  a  release.  Ld.  Ellen- 
borough  certainly  fell  into  an  error,  when  he 
held  a  contrary  doctrine  in  Laxton  v.  Peat,  2 
Campb.,  185,  and  Cottott  v.  Haigh,  3  Campb., 
281.  These  cases  were  subsequently  overruled 
by  Gibbs,  J.,  in  Kerrison  v.  Cooke,  3  Campb., 
362,  and  by  Mansfield,  Ch.  J.,  in  Fentum  v. 
Pocock,  5  Taunt.,  192,  and  Carstairs  v.  Rollcs- 
ton,  5 Taunt.,  551. 

But  here  the  drawer  complains  that  time 
was  given,  not  to  the  drawee,  but  to  Weston, 
the  payee  of  the  bill.  Now,  that  was  an  act  by 
which" the  defendant  could  not  possibly  be  in- 
jured ;  for  he  could  never  have  a  right  of  ac- 
tion upon  this  check  against  Weston.  I  know 
no  case  in  which  it  has  ever  been  held,  that 
giving  time  to  the  payee  or  indorser,  even  of 
an  accommodation  bill  will  discharge  the  draw- 
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•er.  As  between  the  drawer,  the  payee  and  the 
holder,  the  drawer  is  unquestionably  the  prin- 
cipal, and  the  payee  the  surety.  "Claridge  v. 
Dalton,  4  Maule  &  S.,  226,  232,  233,  per  Bay- 
ley,  J.,  and  see  Seymour  v.  Minturn,  17  Johns., 
493*]  *169.  The  opinion  of  the  judge,  there- 
fore, upon  this  point  was  correct. 

4.  The  judge  was  correct  in  holding  that  the 
possession  of  the  check  by  the  plaintiffs,  was 
•evidence  that  Thomas  had  transferred  to  them 
whatever  interest  he  had  in  it.  The  check  was 
also  evidence  of  money  had  and  received  by  the 
drawer  to  the  use  of  the  holder,  and  of  money 
paid  by  the  holder  to  the  use  of  the  maker. 
Both  these  points  are  fully  considered  and  set- 
tled in  Pierce  v.  Crafts,  12  Johns.,  90. 

5.  The  award  as  to  the  value  of  the  check 
between  the  plaintiffs  andFoote,  did  not  affect 
their  right  to  recover  against  the  defendant.  It 
was  merely  a  mode  of  ascertaining  its  value, 
for  the  purpose  of  enabling  the  plaintiffs  to  be- 
come petitioners  for  Foote  for  the  balance.    It 
was  a  transaction  with  which  the  defendant  has 
no  concern.     It  was  not  an  agreement  on  the 
part  of  the  plaintiffs  to  collect  no  more  than 
the  amount  at  which  the  check  was  appraised 
from  Judah.     It  was  merely  evidence  satisfac- 
tory for  the  object  in  view — that  that  was  the 
whole  amount  which  probably  could  be  col- 
lected. 

From  the  amount  of  the  verdict,  I  presume 
the  plaintiffs  recovered  upon  the  basis  that,  by 
the  arrangement  of  Feb.  29,  1820,  $2,500  of 
the  check  were  absolutely  paid.  It  is  unneces- 
sary, therefore,  to  consider  whether  the  parol 
evidence  in  relation  to  that  settlement  was  prop- 
erly admitted,  as  the  defendant  has  had  the 
benefit  of  it,  and  the  plaintiffs  do  not  ask  for 
&  new  trial. 

On  the  whole,  I  think  the  motion  for  a  new 
trial  must  be  denied. 

New  trial  denied. 

Explained-71  N.  T.,  329  (27  Am.  Rep.,  57). 

Cited  in— 1  Wend.,  49 ;  6  Wend.,  445 ;  10  Wend.,  306 ; 
13  Wend.,  553:  16  Wend.,  666;  19  Wend.,  562:  21  Wend., 
373,481  ;  1  Hill,  507;  2  Hill,  427;  53  N.  Y.,  312;  71  N. 
Y.,  440  (27  Am.  Rep..  72):  87  N.  Y.,  122  (41  Am.  Rep., 
358);  3  Lans.,  32 ;  11  Hun,  485 ;  10  Barb.,  422 ;  1  Abb. 
Pr.,  149  ;  12  Abb.Pr.,  141 :  2  Hall,  463;  6  Bos.,  288;  9 
Bos.,  576:  4  Duer,  129, 130:  1  Sheld.,  395 ;  38  Super.,  195  ; 
I  E.  D.  S..  402.  511 :  3  E.  D.  S..  549 :  2  Story.  517 ;  3  Al- 
len, 259 ;  30  111..  403  ;  42  111.,  242 ;  55  Ind.,  273 ;  30  N.  J. 
L..  293 ;  42  Atn.  Dec.,  400  (2  Spear.,  747). 
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Debt  Lies  on  Decree  of  Surrogate  for  Payment  of 
Money — Effect  of  Decree — Payment  of  Money 
Into  Court— Set-Off. 

Debt  lies,  on  the  decree  of  a  surrogate,  for  the  pay- 
ment of  money. 

Such  a  decree,  against  an  executor  for  the  payment 
of  a  legacy,  changes  the  character  of  the  claim  into 
one  against  the  defendant,  personally. 

Hence,  in  an  action  of  dent  on  the  decree,  by  the 
legutee  against  the  executor,  the  former  may  de- 
clare .-I-M  mst ,  and  charge  the  latter  in  his  own  right ; 
and  no  security  need  be  (lied  pursuant  to  the  Stat- 
ute, 1  tt.  1,.,  314.  15,  sec.  19. 

And  the  latter  may  set  off  a  demand  due  to  him. 
in  his  own  right,  from  the  plaintiflMn  his  own  right. 

The  surrogate  has  no  authority,  as  agent  for  a 
party,  to  receive  money  which  he  has  decreed  that 
another  should  pay  to  the  party. 

Therefore,  where  the  surrogate  decreed  that  A 
should  pay  to  Ba  sum  of  money  ;  and  A  laid  it  down 
on  the  surrogate's  table,  who  took  out  a  part;  and 

COWEN  6. 


the  residue  was  attached  by  a  constable  under  proc- 
ess in  favor  of  A  against  B ;  held,  that  this  was  not 
such  a  payment  as  would  vest  the  money  specifically 
in  B ;  and  that,  therefore,  it  was  not  the  subject  of  a 
levy  on  an  attachment  against  him. 

Held,  that  it  was  like  money  collected  on  execu- 
cution  by  an  officer,  which  cannot  be  levied  on  by 
process  against  the  one  at  whose  suit  it  was  collected. 

Held,  also,  that  the  surrogate.having  no  authority 
to  receive  the  money,  the  payment  did  not  satisfy 
the  decree ;  but  an  action  would  still  lie  upon  it. 

In  debt,  on  the  decree  of  a  surrogate  against  the 
defendant,  requiring  him  to  pay  a  legacy,  such  de- 
cree is,  in  itself,  evidence  that  there  was  a  will;  and 
that  the  defendant  was  executor :  and,  therefore, 
neither  of  these  facts  need  be  shown  by  the  plaintiff 
on  the  trial. 

Citations-1  R.  L.,  448,  sec.  11;  3  Cai.,  23. 

T\  EBT  on  the  decree  of  a  surrogate ;  tried  at  the 
jJ  Saratoga  Circuit,  June  8,  1824,  before  Nel- 
son, Circuit  J. 

The  declaration  was,  that  Apr.  9,  1823,  the 
plaintiff,  by  the  consideration,  judgment,  order 
and  decree  of  George  Palmer.  Esq.,  Surrogate 
of  the  County  of  Saratoga,  upon  and  for  a  cer- 
tain subject-matter  within  the  jurisdiction  of 
the  surrogate's  court  of  that  county,  recovered 
against  the  defendant  $101.77,  for  and  on  ac- 
count of  a  certain  legacy  bequeathed  to  the 
plaintiff  by  the  last  will  and  testament  of  G. 
Dubois,  &c.  Plea,  nil  debet,  with  notice  of  set- 
ting off  a  claim  due  from  the  plaintiff  in  his 
own  right,  to  the  defendant  in  his  own  right. 

At  the  trial,  the  plaintiff  proved  a  decree,  re- 
citing that  the  plaintiff  and  defendant  were 
acting  co  executors  of  G.  Dubois,  who  had  be- 
queathed a  legacy  to  the  plaintiff  of  $250,  which 
decree  ordered  that  the  balance  of  $101.77  un- 
paid, should  be  paid  by  the  defendant  to  the 
plaintiff,  on  the  ground  that  assets  had  come 
to  the  hands  of  the  former  for  that  purpose. 
$23.61  was  paid  upon  the  decree,  leaving  still 
due  $85.45,  with  interest. 

The  defendant  then  moved  for  a  nonsuit  :  1. 
Because  the  defendant  was  not  named  as  exec- 
utor. 2.  Because  the  surrogate  was  not  shown 
to  have  had  jurisdiction.  3.  Because  no  se- 
curity to  refund  was  filed.  4.  Because  no  will 
was  proved  showing  the  defendant  to  have  been 
executor.  5.  *If  he  was  proved  to  be  [*495 
executor,  this  was  a  variance  from  the  declara- 
tion, which  charged  him  in  his  own  right.  6. 
That  debt  would  not  lie.  7.  That  no  jurisdic- 
tion was  shown  by  the  declaration. 

The  motion  being  overruled,  the  defendant 
then  proved  that  he  put  the  money  due  on  the 
decree,  upon  the  table  of  the  surrogate  ;  but 
after  the  surrogate  had  taken  out  $23.61,  the 
defendant  caused  a  constable  to  take  the  resi- 
due on  two  attachments  issued  by  a  justice  of 
the  peace,  in  favor  of  the  defendant,  against 
the  plaintiff,  for  debts  due  from  the  plaintiff, 
to  the  defendant.  He  also  offered  to  prove  that 
the  plaintiff  was  indebted  to  him,  in  his  own 
right,  on  promissory  notes  loan  amount  exceed- 
ing the  balance  due  upon  the  decree,  and  to  set 
off  this  demand.  On  objection,  the  judge  over- 
ruled the  evidence  of  set-off,  on  the  ground  that 
the  suit  was  against  the  defendant  as  executor. 

Verdict  for  the  plaintiff,  subject  to  thcopin- 
ion  of  this  court. 

Mr.  J.  L.  Viele,  for  the  plaintiff,  cited  3  Cai.. 
22;  1  Campb.,  253;  17  Johns.,  68,  301;  1  Esp.. 
Dig.,  78;  6  Bac.  A.br,  130,  Set-off,  C:  1  W.-ish.. 
79;  1  Hen.  &Munf.,  176;  Mont,  on  Set-off,  13, 
19;  2  Johns.,  155;  1  K.  L.,  314. 
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He  suggested  that,  if  the  court  should  be 
against  the  plaintiff  on  the  question  of  set-off, 
there  should  be  a  new  trial,  as  there  was  other 
matter  of  defense  against  the  set-off,  not  ap- 
pearingin  the  case. 

Mr.  E.  Cowen,  contra,  cited  1  R.  L.,  314, 315, 
sec.  19  ;  5  Serg.  &  R.,  468 ;  18  Johns.,  122  ;  1 
Vern.,93;  1  Atk.,491;  6  Munf..  157,  and  cases 
cited  ;  2  Johns.,  243  ;  Swinb.,  621,  part  4,  sec. 
20,  7th  ed.  ;  Toll..  282,  283,  old  ed.  ;  Id.,  230. 

Curia,  per  SAVAGE,  Ch.  J.  The  objections 
to  the  proceedings  before  the  surrogate  came 
too  late.  They  should  have  been  taken  before 
the  surrogate.  His  decree  sets  out  the  proper 
citation  and  proceedings  at  length  ;  and  shows 
496*1  *a  case  in  which  he  had  jurisdiction. 
By  the  Statute,!  R.  L.,448,  sec.  11, he  is  "tohear 
and  determine  all  cases  touching  any  legacy, 
or  bequest  in  any  last  will  and  testament,  pay- 
able, or  coming  out  of  the  personal  estate  of 
the  testator ;  and  to  decree  and  compel  pay- 
ment thereof  ;  saving  to  every  one  the  right  of 
appeal." 

The  principal  question  raised  is,  whether 
debt  will  lie.  On  this  point,  we  are  without 
any  direct  authority.  The  general  rule  is,  that 
this  form  of  action  is  proper  for  any  debt  of 
record,  or  by  specialty,  or  any  sum  certain.  It 
has  been  decided,  that  debt  lies  upon  a  decree 
for  the  payment  of  money,  made  by  a  court  of 
chancery  of  another  State;  Postv.Neqfie,  3  Cai., 
22  ;  and  no  doubt  the  action  will  lie  upon  such 
a  decree  in  our  domestic  courts  of  equity.  The 
decree  of  the  surrogate,  unappealed  from,  is 
conclusive,  and  determines  forever  the  rights 
of  the  parties.  It  may  be  enforced  by  impris- 
onment, and  is  certainly  evidence  of  a  debt  due. 
Whether  a  surrogate's  court  is  a  court  of  rec- 
ord, need  not  be  decided.  It  has  often  been 
said  that  a  court  of  chancery  is  not  a  court  of 
record.  It  is  sufficient  that  a  decree  in  either 
court,  unappealed  from,  is  final.  Debt  will  lie. 

It  was  also  objected  that  the  declaration  does 
not  describe  the  defendant  as  executor;  but  the 
proceedings  before  the  surrogate  were  against 
him  in  that  capacity.  It  is  true  the  suit  was 
for  a  legacy.  But  the  surrogate,  we  must  in- 
tend, had  the  proper  evidence  to  justify  a  de- 
cree, whereby  the  defendant  was  to  be  made 
personally  liable  for  a  demand,  which  previous- 
ly existed  against  him  in  his  representative  ca- 
pacity only.  By  the  decree,  it  became  a  per- 
sonal matter.  The  judgment  in  this  suit  can- 
not be  of  the  goods  of  the  testator.  Execution 
must  go  against  the  defendant  personally,  as 
for  his  private  debt.  I  infer,  therefore,  that 
the  character,  of  the  claim  is  changed  by  the 
decree  ;  so  that  in  prosecuting  upon  it,  there 
can  be  no  necessity  to  describe  the  defendant 
as  an  executor. 

Other  questions,  however,  arise  out  of  the 
,  case  made  out  and  offered  to  be  made  out,  on 
the  part  of  the  defendant. 

1.  Ought  not  the  set-off  to  have  been  al- 
497*]  lowed  ?  2.  Had  *not  the  officer  a  right 
to  levy  on  the  money  ?  3.  Was  not  the  pay- 
ment of  the  money  a  discharge  of  the  defend- 
ant ? 

Without  discussing  these  questions  at  much 
length,  it  seems  to  me,  that  the  payment  of  the 
money  into  court  was  no  compliance  with  the 
decree — which  was,  that  the  defendant  should 
984 


pay  it  to  the  plaintiff.  If  the  payment  into- 
court  was  not  a  discharge,  it  seems  to  follow, 
that  the  levy  by  the  constable  was  void.  We- 
have  decided  that  a  levy  upon  money  collected 
by,  and  in  the  hands  of  an  officer  on  execution, 
was  not  a  levy  upon  the  goods  and  chattels  of 
the  person  for  whom  it  was  collected  ;  because 
the  identical  pieces  of  money  collected  are  not 
necessarily  to  be  paid  over  to  him.  The  money 
is  not  strictly  his  till  actually  paid  over.  Until 
that  be  done,  his  right  is  a  chose  in  action. 
If.  therefore,  the  surrogate  had  received  the 
money  for  the  plaintiff,  it  would  not  vest  spe- 
cifically in  him,  till  paid  over  to  him  or  his  au- 
thorized agent. 

But  if  I  am  right  in  supposing  that  the  de- 
fendant became  personally  liable'  by  virtue  of 
the  decree,  then  it  follows  that  the  set-off  was 
a  good  defense,  and  should  have  been  received. 

A  new  trial  must,  therefore,  be  awarded,  as 
it  is  suggested  that  the  plaintiff  can  rebut  the 
set-off,  the  costs  to  abide  the  event. 

New  trial  granted. 

Cited  in— 2  Wend.,  418;  16  Wend.,  363;  41  N.  Y., 
216 ;  11  Barb.,  347 ;  15  Barb.,  457 ;  40  Barb.,  224 ;  (>t 
Barb.,  31 ;  13  How.  Pr.,  339 ;  14  How.  Pr.,  479 ;  5 
Sand.,  392 ;  1  Bradf .,  4 ;  16  How.  (U.  S.),  77,  78  ;  24 
Cal.,  166 ;  33  111.,  516 :  47  Am.  Dec.,  71  (2  Doug.,  433) ; 
50  Am.  Dec.,  411 ;  28  Am.  Hep.,  35  (68  Me.,  195). 


JAQUES  ET  AL,.,  Assignees  of   BUSSING,  ans 
Insolvent  Debtor, 

MARQUAND. 

1.  Witnesses — Insolvent,  who  has  Released  Claim 
to  Surplus,  Competent  for  Assignees.  2.  Part- 
nership—  Use,  in  Partnership  Business,  of 
Money  held  in  Trust  or  Borrowed  by  One 
Partner.  3.  Discharge,  under  Insolvent  Act, 
Constitutional  as  to  Debts  Contracted  After 
the  Act. 

An  insolvent  debtor,  who  has  released  all  claim  to- 
a  surplus,  is  a  competent  witness  for  his  assignees. 

A  partner,  who  holds  money  in  his  individual 
right,  in  trust  for  another,  cannot  subject  the  firm 
to  an  action  for  the  money,  by  applying  it  to  the 
use  of  the  firm,  without  the  knowledge  or  privity  of 
the  other  member  or  members  of  his  firm.  Other- 
wise?  where  it  is  applied  with  their  knowledge  or 
privity. 

Where  a  partner  borrows  money  on  bis  individual 
credit,  and  afterwards  applies  it  to  the  payment  of 
partnership  debts,  or  lends  it  to  the  firm,  this  does 
not  make  the  original  lender  a  creditor  of  the  firm. 

But  where  a  partner  borrows  money  generally,, 
without  saying  for  whom,  the  fact  of  its  being  used 
in  the  business  of  the  partnership,  is,  prima  facie, 
evidence  to  sustain  an  action  against  the  firm. 

An  insolvent  discharge,  under  the  Act  of  1813,  is- 
constitutional  as  to  debts  contracted  after  the  Act. 

Citations— 5  T.  R.,  601 ;  1  Br.  Ch.,  68 ;  2  Br.  Ch.,  595 : 
2  Ves.  &  Beaw.,  414 :  3  Br.  Ch.,  112 ;  1  Atk.,  223 ;  3 
Esp.,  250 ;  8  Ves.,  549 ;  Gow.  Partn.,  343-349 ;  15  Mass., 
75,  331. 

A  SSUMPSIT  ;  tried  at  the  N.  Y.  Circuit, 
A  Feb.  5  and  6,  1824,  before  Edwards,  Cir- 
cuit J. 

*The  declaration  contained  the  com-  [*49& 
mon  money  counts  only,  laying  a  promise  by 
the  defendant  to  Bussing,  the  insolvent ;  and 
also  to  his  assignees,  under  the  Act  for  Giving 
Relief  in  Cases  of  Insolvency. 

Plea  in  abatement,  that  the  promises  laid,  if 
any,  were  made  by  the  defendant  and  one  Cor- 
nelius Paulding,  jointly,  &c.,  and  issue. 
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The  plaintiffs,  at  the  trial,  offered  Bussing  as 
a  witness,  who  had  released  all  his  interest  in 
his  estate  assigned. 

The  defendant  objected  that  the  plaintiffs 
were  first  bound  to  prove  the  assignment,  be- 
fore they  could  proceed.  This  objection  was 
overruled,  on  the  ground  that  the  plea  admit- 
ted the  assignment.  The  defendant  then  ob- 
jected to  the  competency  of  Bussing,  on  the 
ground  that  his  discharge,  which  was  under 
the  Act  of  1813,  was  void  by  the  Constitution 
of  the  U.  S. ;  and  he  is  still  liable,  therefore,  to 
pay  his  debts.  He  stated  on  his  wire  dire,  that 
all  the  debts  which  he  owed  had  been  con- 
tracted since  the  passage  of  the  Act  under 
which  he  was  discharged  ;  and  the  judge  ad- 
mitted him  to  testify. 

The  plaintiff  then  produced  an  instrument  in 
writing,  dated  Dec.  20,  1816,  signed  by  the  de- 
fendant alone,  certifying  that  Apr.  12,  1814, 
one  Crump,  on  the  recommendation,  and 
through  the  agency  of  the  defendant,  borrowed 
and  received  of  Bussing  200  shares  of  the  cap- 
ital stock  of  the  N.  Y.  Mfg.  Co.,  which  the 
defendant  engaged  to  have  returned  and  re- 
conveyed  to  Bussing,  within  30  days  from  the 
time  of  the  loan ;  that  default  having  been 
made  in  the  return  and  reconveyance,  Crump, 
at  or  about  the  expiration  of  the  30  days, 
placed  in  the  defendant's  hands  sufficient  prop- 
erty to  indemnify  Bussing,  the  proceeds  of 
which  the  defendant  was  to  have  applied  to 
that  object ;  but  that  he  had  converted  the 
property  into  cash  and  appropriated  the  pro- 
ceeds to  the  use  and  business  of  the  firm  of 
Marquand  &  Paulding.  That  there  was,  at  the 
date,  due  to  Bussing  on  the  account  aforesaid, 
$7,763.89.  (Signed)  Isaac  Marquand. 

Bussing  swore  that  this  certificate  was  given 
to  him  by  the  defendant,  and  signed  by  his 
own  proper  hand  and  name. 
499*]  *The  defendant  then  moved  for  a 
nonsuit,  on  the  ground  that  the  certificate  was 
no  evidence  of  money  for  the  sole  use  of  Bus- 
sing, or  his  assignees.  The  judge  overruled  the 
motion. 

The  parties  then  went  into  further  evidence, 
upon  the  question,  whether  the  transaction 
out  of  which  the  above  certificate  arose,  was 
one  of  Marquaud  &  Paulding,  the  latter  of 
whom  was  the  Cornelius  Paulding  mentioned 
in  the  plea,  or  whether  it  was  an  individual 
concern  of  the  defendant.  This  evidence  is 
sufficiently  stated  in  the  opinion  of  the  court. 

Bussing  had,  by  mistake,  as  he  swore,  in  his 
proceedings  to  obtain  his  discharge,  invento- 
ried the  debt  in  question  as  due  from  the  firm 
of  Marquand  &  Paulding. 

The  judge  charged  the  jury,  that  notwith- 
standing the  debt  being  so  inventoried,  still,  if 
it  was,  in  fact,  due  from  the  defendant  alone, 
the  plaintiffs  were  entitled  to  recover ;  and 
that  even  if  the  proceeds  of  the  property  in 
question  were  originally  received  by  Marquand 
«fc  Paulding,  and  applied  to  their  use,  still  if 
the  property  was  assigned  for  the  satisfaction 
of  Bussing's  claim  against  Marquand,  the 
plaintiffs  were  entitled  to  recover  from  Mar- 
quand solely. 

The  defendant  excepted  to  this  charge,  and 
the  jury  found  for  the  plaintiffs  $11.656.76. 

The  parties  made  a  case,  agreeing  that  it 
might  be  turned  by  either  into  a  special  ver- 
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diet  or  bill  of  exceptions,  so  far  as  respects  the 
exceptions  to  the  opinions  and  charge  of  the 
judge. 

A  motion  was  now  made  for  a  new  trial,  on 
behalf  of  the  defendant,  on  three  grounds  :  1 . 
That  Bussing  was  not  a  competent  witness.  2. 
That  the  defendant  never  was  individually  re- 
sponsible, but  that  Marquand  &  Paulding  were 
liable.  3.  That  the  charge  of  the  judge  was 
incorrect. 

Messrs.  H.  D.  and  R.  Sedgwick  for  the  mo- 
tion, cited  15  Mass.,  75,  331. 

Mr.  G.  Grriffin,  contra,  cited  1  Mont.  Partn., 
198,  199 ;  Gow.  Partn.,  344,  348. 

*Curia,  per  SUTHERLAND,  J.  Bus-  [*5OO 
sing  was  a  competent  witness.  He  was  dis- 
charged from  all  his  debts  Sept.  30, 1822,  under 
the  Act  of  1813 ;  and  it  appeared  that  all  the 
debts,  which  he  owed  at  the  time  of  his  dis- 
charge, had  been  contracted  since  the  passage 
of  that  Act.  According  to  the  repeated  decis- 
ions of  this  court,  that  discharge  was  valid, 
not  only  as  to  the  person  of  the  insolvent,  but 
as  to  his  future  acquisitions.  Those  decisions, 
it  is  true,  have  been  questioned,  and  cases  are 
now  understood  to  be  pending  in  the  Supreme 
Court  of  the  U.  S.,  in  which  the  unconstitu- 
tionally of  the  whole  series  of  our  Insolvent 
Laws  is  broadly  maintained.  What  the  decis- 
ion of  that  court  will  be,  it  is  not  for  us  to  an- 
ticipate ;  but  until  its  judgment  is  pronounced, 
we  are  not  only  authorized  but  bound  to  pre- 
sume that  it  will  be  in  accordance  with  our 
own. 

Bussing  released  to  the  plaintiffs  all  his  in- 
terest in  the  surplus  of  the  property  assigned, 
&c.  He  was  properly  admitted  as  a  witness. 

The  instrument  of  Dec.  20,  1816,  signed  by 
the  defendant,  contained  sufficient  evidence  of 
money  had  and  received  by  him  solely,  to  the 
use  of  the  plaintiffs,  to  entitle  them  to  recover. 
He  acknowledged-  by  that  instrument,  that 
Crump  placed  in  his  hands  sufficient  property 
for  the  indemnification  of  Bussing,  which  he 
was  to  have  applied  to  that  object.  But  that, 
instead  of  this,  he  converted  the  property  into 
cash,  and  appropriated  the  proceeds  to  the  use 
and  business  of  the  firm  of  Marquand  &  Paul- 
ding.  He  also  admits,  by  that  instrument,  that 
there  is  now  due  to  Bussing  the  sum  of  $7,- 
763.89. 

The  firm  of  Marquand  &  Paulding  had  two 
houses — one  at  N.  Y.,  where  Marquand  resid- 
ed, and  carried  on  business  ;  the  other  New 
Orleans,  under  the  direction  of  Paulding,  who 
resided  there.  Paulding  had  no  knowledge  of 
any  part  of  the  transaction  in  question.  It  orig- 
inated as  follows  :  Reuben  Crump,  of  the  firm 
of  Kelso  &  Crump,  Apr.  12,  1814,  borrowed 
of  Bussing,  upon  the  recommendation,  and 
through  the  agency  of  the  defendant.  200 
shares  of  the  capital  stock  *of  the  N.  [**>O1 
Y.  Mfg.  Co.  Crump  gave  the  following  note', 
for  the  200  shares  :  "Within  80  days  from 
date,  I  promise  to  transfer  to  Mr.  Isaac  Mar- 
quand, or  order,  two  hundred  shares  of  the  N. 
York  Manufacturing  Company  stock,  for  tlie 
same  number  transferred  to  me  by  Mr.  Abm. 
Bussing.  KK.riiKN  Cm  MP. 

New  York,  12th  April,  1814." 

Indorsed  thus:  "Transfer  The  within  shares 
to  Mr.  Abm.  Bussing.  ISAAC  M  \mjr.\Nn." 
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Crump  having  failed  to  pay  this  note,  at  or 
about  the  time  when  it  fell  due,  gave  Marquand 
an  order  for  a  quantity  of  cotton,  sufficient  to 
pay  it.  He  acknowledges  that  he  received  it 
for  that  purpose,  realized  the  money,  and  ap- 
plied it  to  the  use  and  business  of  the  firm  of 
Marquand  &  Paulding.  The  order  for  the  cot- 
ton was  in  favor  of  Marquand  &  Paudling.  It 
was  sent  to  auction  in  their  names,  sold  on  their 
account,  and  the  proceeds  applied  to  their  ben- 
efit. But  it  was  all  done  by  Marquand,  and 
under  his  exclusive  direction  ;  Paulding  being 
in  New  Orleans,  and  knowing  nothing  of  the 
transaction.  The  question  is,  whether  Mar- 
quand is  individually  responsible  for  the 
amount,  which  he  acknowledges  has  been  re- 
ceived for  the  benefit  of  Bussing,  or  whether 
the  action  should  have  been  brought  against 
the  firm  of  Marquand  &  Paulding. 

There  can  be  no  doubt,  that  iu  the  origin  of 
this  transaction,  when  Marquand  became  se- 
curity to  Bussing  for  the  return  of  the  stock 
borrowed  by  Crump,  he  acted  in  his  individ- 
ual capacity,  and  not  on  behalf  of  the  firm. 
Crump's  note  was  payable  to  him  individually, 
and  by  him  individually  indorsed  or  trans- 
ferred to  Bussing.  If  an  action  could  have 
been  sustained  at  all  upon  this  guaranty,  it 
must  undoubtedly  have  been  brought  against 
Marquand  individually,  and  not  against  the 
firm.  Crump  testifies  that'when  he  received  the 
transfer  of  the  stock  from  Bussing,  the  defend- 
ant alone  became  security  for  the  transfer  of  it; 
and  that  the  giving  of  such  security  was  the 
individual  transaction  of  the  defendant.  Bus- 
sing also  testified  that  he  considered  the  trans- 
action as  with  Marquand,  the  defendant,  and 
not  with  Marquand  &  Paulding. 
5O2*]  *Every  presumption,  therefore,  is  in 
favor  of  the  supposition  that  the  cotton  which 
•Crump  delivered  to  Marquand  in  trust  for  Bus- 
sing, and  by  way  of  indemnity  against  his 
guaranty  of  the  delivery  of  the  stock,  was  de- 
livered to  him  in  the  same  character  in  which 
his  responsibility  was  incurred.  It  must  be 
borne  in  mind  that  the  order  for  the  cotton, 
though  in  favor  of  the  firm  of  Marquand  & 
Paulding,  was,  in  fact,  delivered  to  Marquand. 
who  was  the  sole  partner  in  N.  Y.  Marquand 
alone  directed  it  to  be  sold,  and  he  alone,  in 
fact,  received  the  proceeds.  If  he  applied  them 
to  thepurposes  of  the  firm,  which  he  seems  to 
have  done,  it  was  without  the  knowledge  or 
privity  of  his  copartner.  It  is,  then,  the  case 
of  one  partner  being  a  trustee,  bringing  trust 
money  into  the  firm,  without  a  knowledge  or 
privity  on  the  part  of  his  copartner,  of  its  be- 
ing trust  money ;  and  it  has  been  repeatedly 
held,  in  such  cases,  that  it  does  not  create  a 
joint  debt  on  the  part  of  the  firm,  which  can 
be  proved  against  their  joint  estate.  For,  al- 
though the  partner  abuses  his  trust,  and  ad- 
vances the  money  to  the  partnership,  it  will  not 
raise  a  contract  between  the  firm  and  thecentut 
q>M  trust,  nor  convert  the  innocent  partners 
into  implied  trustees.  In  Exparte  Apsey,  3  Bro. 
Ch.  Cas.,  265,  the  case  was  this :  Edward  Al- 
len, of  the  firm  of  Edward  &  James  Allen,  was 
assignee,  together  with  the  petitioner,  Apsey, 
under  a  commission  of  bankruptcy,  issued 
against  one  William  Tory.  As  such  assignee, 
he  received  between  400  and  500  pounds,  be- 
longing to  the  estate,  and  applied  it  in  dis- 
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charging  the  debts,  and  in  other  purposes  of 
the  firm.  The  Aliens  afterwards  became  bank- 
rupts, and  Apsey,  the  co-assignee  of  Edward 
Allen,  petitioned  the  Chancellor  (on  appeal  from 
the  decision  of  the  commissioners),  for  leave  to 
prove  the  sum  received  by  his  co-assignee,  and 
applied  to  the  payment  of  the  partnership  debts, 
under  the  joint  commission  against  the  part- 
nership. But  Ld.  Chancellor  Thurlow  refused 
the  petition  ;  and  remarked  :  "here  one,  by 
abusing  his  trust,  advances  trust  money  to  the 
partnership  ;  that  will  not  raise  a  contract  be- 
tween the  partnership,  and  the  *per-  [*5OU 
son  whose  money  it  is.  But  where  the  appli- 
cation of  the  trust  money  to  the  purposes  of 
the  firm,  is  made  with  the  knowledge  and  priv- 
ity of  the  other  partners,  they  are  all  jointly 
liable.  Smith  v.  Jameson,  5  T.  R.,  601  ;  Board- 
man  v.  Mosman,  1  Bro.  Ch.  Cas.,  68  ;  Exparte 
Clowes,  2  Id. ,  595 ;  Ex  parte  Watson,  2  Ves.  & 
B.,  414;  3  Bro.  Ch.  Cas.,  112. 

Where  one  partner  borrows  money  on  his  in- 
dividual credit,  and  afterwards  applies  it  to  the 
payment  of  partnership  debts,  or  loans  it  to 
the  firm,  it  does  not  entitle  the  original  lender 
to  consider  himself  a  creditor  of  the  firm,  and 
to  enforce  payment  against  them.  Exparte 
Hunter,  1  Atk.,  223  ;  Parkin  v.  Carruthers,  3 
Esp. ,  250,  per  Le  Blanc,  J. 

Where  one  of  a  firm  borrows  money,  the 
fact  of  its  being  used  in  the  business  of  the 
partnership,  is,  prima  fade,  evidence  that  the 
debt  is  joint,  where  no  express  separate  con- 
tract was  made  with  the  individual  partner.  (8 
Ves.,  540  ;  Gow,  Partn.,  343-349.) 

I  do  not  consider  this  case  as  at  all  varied  by 
the  circumstance,  that  the  order  for  the  cotton 
was  drawn  by  Crump  in  the  favor  of  the  firm, 
instead  of  Marquand  alone.  The  consideration 
for  the  order,  the  whole  transaction  out  of 
which  it  grew,  was  an  individual  one,  on  the 
part  of  Marquand, in  which  he  did  not  profess 
and, indeed, had  no  authority  to  act  for  the  firm; 
and  it  is  worthv  of  remark, that  it  is  Marquand 
himself,  who  denies  his  individual  responsi- 
bility,and  not  the  partnership, seeking  to  get  rid 
of  a  claim  which  might,  with  some  plausibility, 
have  been  preferred  against  them. 

The  application  of  the  cases  cited  by  the  de- 
fendant's counsel,  from  15  Mass., 75,  331,  is  not 
perceived.  In  those  cases  the  question  was, 
whether  Gore  was  liable  as  one  of  the  firm  of 
Gore  &  Graf  ton,  in  an  action  for  money  had  and 
received  under  the  following  circumstances  : 
They  were  general  partners,  and  Grafton  made 
a  note  in  the  partnership  name,  payable  to 
Thomas  Cushing,  or  order  ;  and  forged  the  in- 
dorsement of  Cushing,  and  raised  money  upon 
it.  The  indorsee  brought  an  action  *on  [*5O4: 
the  note,  the  declaration  also  containing  the 
general  counts.  The  court  held  that  he  was  en- 
titled to  recover  under  the  general  counts, 
though  there  was  no  evidence  that  the  money 
was  actually  applied  to  the  purposes  of  the  firm ; 
because  Grafton  had  an  authority  to  raise 
money  upon  the  credit  of  the  house.  Gore  had 
reposed  that  confidence  in  him,  and  ought  to 
suffer  the  consequences. 

The  exceptions  to  the  charge  of  the  judge  are 
not  well  taken,  and  the  motion  for  a  new  trial 
must  be  denied. 

New  trial  denied. 


Overruled— 8  Wend.,  490. 
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Criticised— 16  Wend.,  508. 

Distinguished  and  explained— 48  N.  Y.,  551. 

Cited  in— 11  Wend.,  76;  17  Wend.,  48  ;  7  Paige,  33; 
Hoflf in.,  543  ;  45  N.  Y.,  183 :  47  N.  Y.,  30 ;  13  Barb..  333; 
17  Abb.  Pr.,155;  2  Bos.,  193:  44  Super,  115;  18  Mich., 
130  ;  32  Ohio,  379 ;  89  Pa.,  172 ;  30  Am.  Rep.,  609  (32 
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WELCH  v.  HICKS. 

Admiralty —  Where  Vessel  is  Disabled  and  Owner 
Jteceives  Goods  at  Intermediate  Port,  He  is  Lia- 
ble for  Freight  Pro  Rata — Acceptance  must  be 
Voluntary — Refusal  of  Master  to  Repair — 
Promise  to  do  so,  Doubtful. 

Where  a  ship  is  disabled  from  prosecuting:  her  voy- 
age by  the  perils  of  the  sea.and  puts  into  an  interme- 
diate port,  and  the  poods  are  received  there  by  their 
owner,  he  is  liable  for  freight  prorata  itinerix. 

But  in  such  a  case.where  the  master, without  suffi- 
cient cause.ref  uses  to  repair  his  ship  and  send  on  the 
goods,  and  to  procure  other  vesselsfor  the  purpose, 
the  owner  may  immediately  demand  his  goods,  and 
shall  be  discharged  from  freight,  both  full  and  pro 
rota. 

To  entitle  to  pro  rala  f  reight.the  acceptance  must 
be  voluntary.  , 

And  where  the  master,  having  thus  put  into  an  in- 
termediate port,  at  first  refused  to  repair  and  pro- 
ceed, and  to  procure  other  vessels  and  send  on  the 
goods,  thoug_h  one  might  have  been  done  ;  and  the 
owner  negotiated  several  days  with  him.  in  order  to 
induce  him  to  do  the  one  or  the  other :  and,  at  last, 
the  master  made  an  offer  to  repair  and  proceed.under 
circumstances  calculated  to  excite  doubt  of  his  sin- 
cerity ;  whereupon  the  owner  demanded  and  re- 
ceived the  goods  and  transported  them  in  vessels  in 
his  own  procuring  in  an  action  for  freight;  held,  that 
it  should  have  been  left  to  the  jury  to  say  whether 
the  proposition  to  repair,  &c.,  was  made  bona  flde  ; 
and  whether  the  acceptance  was  voluntary,  so  as  to 
entitle  the  ship  owner  to  pro  rata  freight. 

Citations-2  Cai.,21;  Uohns..  27;  2  Johns.,  323.336; 
9  Johns.,  19,  20, 186 ;  2  Burr.,  882 ;  7  T.  R.,  381 ;  5  East. 
316 ;  10  East,  393,  526  ;  2  Campb.,  466 ;  3  Binn.,  448 ;  5 
Binn.,  525 ;  7  Cr.,  358 ;  1  Marsh.,  281,  n. 

A  SSUMPSIT  for  freight  of  the  ship  Romeo, 
-fi  from  Petersburgh  in  Russia,  to  Princetown 
in  Mass. ;  tried  at  the  N.  Y.  Circuit,  Apr.  12, 
1824,  before  Edwards,  Circuit  J. 

The  declaration  stated  that  the  plaintiff,  the 
owner  of  the  ship,  received  goods  on  board  at 
St.  Petersburgh,  consigned  to  the  defendant  at 
N.  Y. ;  but  the  ship  was  forced,  by  the  violence 
of  winds  and  tempests,  to  put  into  Princetown, 
on  her  voyage  to  N.  Y.,  where  the  defendant 
elected  to  receive  the  goods,  and  did  receive 
them  and  releases  the  plaintiff  from  his  obliga- 
tion to  transport  them  to  N.  Y.  It  contained 
counts  adapted  both  to  full  and  pro  rata  freight. 
5O5*]  *At  the  trial,  the  plaintiff  proved  the 
shipment  of  the  goods  on  certain  freight,  men- 
tioned in  the  bill  of  lading,  to  be  paid  by  the  de- 
fendant on  delivery  of  the  goods  at  N.  V. ;  that  I 
on  her  voyage,  the  vessel  put  into  Princetown. 
for  the  cause  alleged,  where  the  defendant  ac- 
cepted the  goods  ;  and  the  only  question  at  the 
trial  was,  whether  the  acceptance  was  made  un- 
der such  circumstances  as  would  legally  sub- 
ject the  defendant  to  tin*  payment  of  freight. 
On  this  point  the  proof  was,  that  the  defend- 
ant, on  learning  that  the  ship  hud  put  into 
Princetown  in  distress, dispatched  Laban  Gard- 
ner (who  was  sworn  as  a  witness  for  the  de- 
fendant on  the  trial),  as  his  agent,  with  full 
power  in  relation  to  the  goods.  Gardner  arrived 

NOTE.— fVei{//if  pro  rata  itineris— Accf,i>tancr  h»/ 
oicntrHot  1iitrrine<n<ttf  }x>rt.  See  Robinson  v.  Marino 
Ins.  Co..  2  Johns.,  323,  notf. 
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at  Princetown, Dec.15,1820.  The  vessel  was  ly- 
ing there,  unable  to  prosecute  the  voyage  'in 
question,  without  being  repaired.  She  was  cap- 
able, in  his  opinion,  of  being  taken  to  Boston, 
distant  from  12  to  15  leagues,  where  she  might 
have  been  repaired  in  a  f  ortnight.at  a  moderate 
expense,  so  as  to  have  taken  on  the  goods  to  N. 
Y.  The  master  refused  to  repair,  or  procure 
other  vessels  to  forward  the  goods,  till  he  heard 
from  his  owner  ;  and  refused  to  deliver  the 
goods  unless  Gardner  would  pay  full  freight. 
Gardner  inquired  and  found  that  other  vessels 
could  be  engaged  at  Princetown  to  forward  the 
goods,  and  informed  the  master  ;  but  he  re- 
fused to  employ  them.  Things  remained  in  this 
situation  tillJan.  5,  ensuing;  the  master,  on  re- 
peated requests,  refusing  to  take  measures  for 
forwarding  the  goods,  or  to  deliver  them  free  of 
freight.  About  Dec.  21,  the  master  said  he  had 
received  orders  to  discharge  the  crew  and  did, 
accordingly,  discharge  them, between  that  time 
and  Jan.  1.  The  harbor  became  obstructed  by 
ice  in  about  a  fortnight  after  Gardner  reached 
Princetown.  Jan.  4,  he  applied,  and  repeated 
his  requests  to  the  master,  who  required  time  to 
answer  till  the  next  morning,  when  he  told 
Gardner  that  he  intended  to  repair  the  vessel  at 
Princetown.  Gardner  swore  that  he  believed 
him  insincere  in  that  remark,  from  the  difficulty 
of  making  the  repairs  there  ;  and  that,  at  all 
events,  the  repairs  *could  not  then  be  [*5O(i 
made  in  a  reasonable  time.  The  goods  were  in  a 
perishable  condition.  The  master  still  refused, 
for  some  time,  to  forward  the  goods.  An  agree- 
ment was  made  that  they  should  be  delivered  to 
the  agent,  on  his  order  upon  his  principal  for 
freight,  according  to  the  tenor  of  the  bill  of  lad- 
ing. Afterwards  they  were  delivered  uncondi- 
tionally, and  Gardner  received  and  forwarded 
them  to  N.  Y.,  in  vessels  of  his  own  procuring. 

The  defendant  also  offered  to  prove  that  the 
money  necessarily  expended  in  freight  from 
Princetown  to  N.  Y.  exceeded  the  whole  stipu- 
lated freight  from  Petersburgh  to  N.  Y.  This 
evidence  was  overruled. 

The  judge  charged,  that  if  a  vessel, laden  with 
goods  on  freight,  meets  with  a  disaster  in  the 
course  of  her  voyage,  and  puts  into  an  interme- 
diate port — and  the  owner  of  the  goods  receives 
them  there,  he  becomes  liable  to  pay  &pro  rata 
freight,  and  that  the  defendant  was  liable  in 
this  case  to  pay  pro  rata  freight,  unless  he  could 
show  an  express  and  positive  agreement,  on  the 
part  of  the  master,  to  waive  and  discharge  all 
claim  to  freight.  That  the  law  necessarily  im- 
plied an  agreement  to  pay  freight,  from  the  act 
of  receiving  the  goods  ;  anil  this, notwithstand- 
ing the  ability  of  the  master  to  repair  in  a  rea- 
'sonable  time,  or  send  on  the  goods  in  other  ves- 
sels, and  his  refusal,  on'  request,  to  do  either. 
That  the  remedy  of  the  owner  of  the  goods 
would  be  to  abandon  the  goods,  and  bring  his 
action  for  damages  against  the  master  or  owner 
of  the  vessel  ;  and  in  every  case,  under  any  cir- 
cumstances, the  owner  of  the  goods  becomes 
liable  at  all  events, by  the  act  of  accepting  them 
alone,  at  the  port  of  distress,  to  pay  a  pro  rntn 
freight, unless  he  can  show  an  express  and  posi- 
tive agreement  to  the  contrary.  He  left  it  to  the 
jury  to  say,  whether  the  proof  established  such 
an  agreement. 

Verdict  for  the  plaintiff  for  $0,526.67  dam- 
ages. 
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The  defendant  excepted  to  the  above  opinion 
and  charge  ;  and  a  motion,  founded  on  the  bill 
of  exceptions,  was  now  made,  in  his  behalf,  for 
a  new  trial. 

Mr.  G.  Griffin,  for  defendant.  A  pro  rata 
freight  is  due  only  where  the  acceptance  of  the 
5O7*]  goods  is  voluntary.  It  *must  be  purely 
a  matter  of  election  with  the  owner  ;  in  order  to 
which  there  must  be  volition.  The  doctrine  of 
pro  rata  freight  is  of  modern  origin.  The  gen- 
eral rule  is,  that,  to  entitle  to  freight,  the  goods 
must  be  delivered  at  the  port  of  destination. 
The  charter-party  never  provides  for  freight 
short  of  this.  There  must  then  be  such  an  Ac- 
ceptance as  lays  the  foundation  of  a  new  prom- 
ise. The  action  for  pro  rata  freight  is  always  as- 
sumpsit.  These  views  will  be  found  fully  sup- 
ported by  the  cases.  Lukev.  Lyde,  2  Burr.,  885; 
S.  C.,  1  W.  Bl.,  190;  Cook  v.  Jennings,!  T.  R., 
377,381  ;  Mulloyv.  Backer, 5  East,316  ;  Liddard 
v.  Lopes,  10  Id., 526  ;  Armroydv.  Un.  Ins. Co., 
3  Binn. ,437,447,  per  Yeates,^.;  Mar.Ins.Co.  of 
N.  Y.v.  Un.lns.Co.,9  Johns..  186  ;  Callender  v. 
Ins.Co.ofN.A.,  5  Binn.,  525  ;  Case  v. Bolt.  Ins. 
GT<?.,7Cr.,  358  ;  Hurlinv.  Un.  Ins.  Co.,  ICond. 
Marsh.,  281  a,  note;  Robinson  v.  Mar.  Ins.  Co., 
2  Johns.,  323. 

The  action  on  the  new  contract  is  an  equi- 
table one.  It  rests  on  the  ground  of  benefit  to 
the  owner  or  consignee  of  the  goods  ;  3  Chit. 
Com.  Law,  414;  and  if  the  judge  was  right  in 
holding  us  liable,  it  does  not  follow  that  we 
are  not  to  be  allowed  the  expense  incurred,  in 
transporting  the  goods  from  Princetown  to  N. 
Y.  This  should  be  deducted  from,  or  set  off 
against,  the  plaintiff's  claim.  Coffin  v.  Storer,  5 
Mass.,  252. 

If  the  master  refused  to  do  what  was  in  his 
power  to  forward  the  goods,  he  broke  his  char- 
ter-party, and  has  lost  all  right  to  recover  upon 
it.  Freight,  then,  should  be  denied  on  this 
ground;  or,  at  least,  equitably  reduced.  The 
engagement  to  the  freighter  has  not  been  ful- 
filled. On  every  principle  of  equity,  here  should 
be  at  least  a  deduction.  Hunter  v.  Princep,  10 
East,  394,  per  Ld.  Ellenborough,  C h.  J.;  Port- 
•kind  Bank  v.  Stubbs,  6  Mass. ,  422  ,  Osgood  v. 
Groning,  2  Campb. ,  466.  The  last  case  shows 
that  it  should  have  been  left  to  the  jury  to  say, 
whether  the  master  might  reasonably  have  been 
required  to  go  on  with  the  vovage.  And  see 
Lawes'  Charter- Parties,  160. 
5O8*]  *Mr.  J.  Duer,  contra.  The  questions 
submitted  upon  the  judge's  charge  do  not  arise 
out  of  the  case  contained  in  the  bill  of  excep- 
tions. True  they  apply  to  the  charge,  which 
was  also  out  of  the  case.  When  the  j  udge  says 
that  an  acceptance,  under  any  circumstances, 
will  render  the  defendant  liable,  he  lays  down 
an  abstract  propositioh,  which  we  are  not 
bound  to  defend.  It  is  enough  for  us  that  the 
defendant  is  liable,  under  the  circumstances  of 
this  case.  The  court  will  not  grant  a  new  trial 
on  a  case,  when  they  see  it  must  result  in  a 
verdict  against  the  defendant,  at  least,  as  large 
as  the  present  one.  The  complaint  lies.in  truth, 
on  the  side  of  the  plaintiff.  He  was  entitled  to 
full  freight.  The  master  offered  to  repair,  and 
proceed  with  the  cargo  in  the  Romeo.  To  this 
the  owner  of  the  goods  refused  to  accede.  It 
was  his  own  fault  that  full  freight  was  not 
earned.  The  authorities  are  clear,  that  we  have 
a  right  to  full  freight  under  such  circum- 
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stances.  We  agree  that  the  refusal  of  the  mas- 
ter to  repair  or  proceed  in  other  vessels,  gave  a 
right  to  the  agent  to  demand  the  goods,  if  he 
had  done  so  immediately.  Instead  of  doing  so, 
he  continued  a  negotiation  on  the  subject  for 
several  days;  and  the  master  finally  offered  to 
repair  and  proceed  with  the  goods  while  the 
negotiation  was  pending.  We  agree  that  an 
immediate  demand  of  the  goods  would  have 
freed  the  shipper  from  freight.  It  was  in  con- 
sequence of  the  offer  to  repair,  and  a  suspicion 
of  its  insincerity,  that  the  goods  were  finally 
demanded  and  delivered.  Such  is  the  defend- 
ant's own  testimony.  The  jury  have  tried  the 
question,  whether  the  master  intended  to  de- 
liver the  goods  free  of  freight.  That  question 
was  properly  submitted  to  them. 

The  event  on  which  pro  rata  freight  is 
claimed,  is  not  provided  for  in  the  contract  be- 
tween the  parties.  There  may  not,  therefore, 
be  any  positive  claim  for  it  on  an  abandonment 
of  the  voyage  at  an  intermediate  port;  yet  there 
is  a  demand  in  justice,  if  the  abandonment  be 
not  the  fault  of  the  master  or  ship  owner;  and 
the  act  of  acceptance  by  the  owner  of  the  goods 
works  a  legal  claim.  The  extent  of  this  claim 
is  not  according  to  the  benefit  he  may  receive, 
*but  the  expense  incurred  in  the  trans-  [*5Oi> 
portatiou  so  far.  It  is  too  much  to  say  that 
there  must  not  only  be  an  acceptance,  but  a 
right  freely  to  elect  whether  to  accept  or  not. 
One  consequence  of  this  doctrine  would  be, 
that  though  the  master  can  neither  repair  nor 
send  on  the  goods  by  another  vessel,  yet  an  ac- 
ceptance shall  not  entitle  to  freight.  The  con- 
trary is  clearly  settled,  and  yet  the  shipper  has 
no  election.  In  such  a  case,  if  the  goods  be  de- 
manded and  delivered,  a  right  to  entire  freight 
arises.  I  admit  that  some  of  the  cases  cited  do 
countenance  the  idea,  that  there  must  be  a  free- 
dom to  elect;  that  the  acceptance  must  be  vol- 
untary and  unconstrained  ;  that  is  to  say,  the 
master  must  not  coerce  an  acceptance  by  a  re- 
fusal to  do  all  he  reasonably  can  towards  for- 
warding the  goods.  But  the  rule,  as  consid- 
ered and  laid  down  in  Abb.  Ship.,  336,  Story 
ed.,  pt.  3,  ch.  7,  sec.  2,  fully  accords  with  the 
charge  of  the  judge.  This  book  says, if  the  mas- 
ter be  unable  or  decline  to  forward  the  goods, 
yet  an  acceptance  will  bind  to  pay  freight,  pro- 
rata  itineris  peracti.  It  will  be  seen  there  that 
the  ancient  authorities  do  not  proceed  on  the 
ground  of  a  new  contract,  but  that  freight  was 
due  by  the  maritime  law,  by  force  of  the  ac- 
ceptance. This  is  the  ground  on  which  Luke 
v.  Lyde,  2  Burr.,  886,  was  decided.  That  case 
went  on  Lutwidgev.  Grey,  Abb.  Ship.,  Story 
ed.,  340,  which  was  grounded  on  the  accept- 
ance; and  the  cases  in  this  court  have  gone  on- 
the  same  principle.  1  Johns.  Cas.,  383;  2  Cai., 
21;  Robinson  v.  Mar  Ins  Co.,  2  Johns.,  322. 

It  has  been  long  settled,  that  expenses  or 
other  circumstances  in  the  subsequent  disposi- 
tion of  the  goods,  cannot  vary  the  amount  of 
the  recovery.  The  rule  on  this  head  is  laid 
down  in  the  case  last  cited. 

Mr.  Griffin,  in  reply.  At  least,  the  judge 
should  have  submitted,  in  terms,  to  the  jury, 
whether  the  final  offer  of  the  master  to  repair 
was  sincere  and  at  all  to  be  relied  upon. 

I  have  before  given  several  judicial  interpre- 
tations of  Luke  v.  Lyde,  and  I  will  now  give 
two  more:  Post  v.  *  Robertson,  1  Johns.,  [*5 1O 
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24,  and  Bradhurst  v.  Col.  Ins.  Co.,  9  Johns.,  19, 
20. 

I  admit  that  commentators,  and  Abbott 
among  the  number,  have  differed  from  the 
courts.  The  only  collision,  however,  is  in  com- 
mentators. There  is  none  in  the  adjudged  cases. 

Curia,  per  SUTHERLAND,  J.  This  court  has 
repeatedly  held,  that  freight  pro rata  itinerisis 
due,  where  a  ship,  in  consequence  of  the  perils 
of  the  sea,  without  any  fault  of  the  master, 
goes  into  a  port  short  of  her  destination,  and  is 
unable  to  prosecute  the  voyage;  and  the  goods 
are  received  by  the  owner  at  such  intermediate 
port.  (2  Cai.,  21;  1  Johns.,  27;  2  Johns.,  323, 
336;  9  Johns.,  19,  20.  186.)  This  principle  has 
been  adopted  from  the  decisions  of  the  English 
courts,  commencing  with  Luke  v.Lyde,2B\irr., 
882,  and  continued,  without  any  essential  con- 
flict or  contrariety,  down  to  the  present  time. 
(7  T.  R.,  381;  5  East,  316;  10  East,  393,  526;  2 
Canipb.,  466  ;  3  Binn.,  448  ;  5  Id. ,  525  ;  7  Cr., 
358;  1  Marsh.,  281,  note.) 

This  general  principle  is  not  disputed  by  the 
defendant's  counsel.  On  the  other  hand,  it  is 
conceded,  that  where  the  master  refuses  to  re- 
pair his  ship  and  send  on  the  goods,  or  to  pro- 
cure other  vessels  for  the  purpose,  and  the 
owner  of  the  goods  then  receives  them,  that 
this  is  not  such  an  acceptance  of  the  goods,  as 
will  entitle  the  ship  owner  to  a  pro  rata  freight. 
It  is  not  a  voluntary  acceptance.  He  does  not 
elect  to  receive  his  goods  at  the  intermediate 
port,  and  sell  them  there,  or  become  his  own 
carrier  to  the  port  of  destination.  He  does  not 
assent  to  the  termination  of  the  voyage  at  the 
intermediate  port ;  but  it  having  been  termi- 
nated there  against  his  will,  by  the  refusal  of 
the  master  to  send  on  his  goods  to  the  port  of  des- 
tination, he  does  not,  by  receiving  them  under 
such  circumstances,  in  judgment  of  law,  prom- 
ise to  pay  the  freight  to  the  intermediate  port. 

The  judge,  in  his  charge  to  the  jury,  entirely 
excluded  the  question,  whether  the  acceptance 
5 1  1*]  of  the  goods  was*voluntary  or  not;  and 
instructed  them  that  the  fact  of  receiving  the 
goods,  under  any  circumstances,  rendered  the 
owner  liable  for  a  pro  rata  freight  ;  unless  he 
could  show  an  express  and  positive  agreement 
of  the  master,  at  the  time  of  the  delivery  of  the 
goods,  to  waive  and  discharge  all  claim  to  the 
freight.  In  this  I  think  he  erred.  The  cases 
already  cited,  particularly  those  in  9  Johns., 
show  that,  in  order  to  raise  an  implied  assump- 
xit  in  such  cases,  the  acceptance  must  be  vol- 
untary. No  other  rule  would  be  consonant 
with  justice  or  equity. 

But  the  master  did  finally  declare  his  election 
to  repair  his  ship  and  send  on  the  goods  and 
they  were  agreed  to  be  received  by  the  defend- 
ant's agent,  after  such  declaration  had  been 
made  to  him.  This  was  at  first  upon  the  ex- 
press condition  of  his  giving  nn  order  on  the 
defendant  for  the  freight,  but  finally  they  wqre 
delivered  and  received  without  any  such  con- 
dition. These  circumstances  are  claimed  to  be 
sufficient  to  sustain  the  verdict  ;  and  it  is  said, 
admitting  the  judge's  charge  to  be  incorrect, 
as  it  goes  beyond  the  facts,  a  new  trial  should 
not,  for  that  reason,  be  granted.  Under  the  cir- 
cumstances of  the  case,  the  agent  might  well 
have  supposed  that  there  was  no  bonafide  inten- 
tion to  repair.  He  swears  that  such  was  his 
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opinion  ;  and  that  the  goods  were  finally  de- 
livered unconditionally ;  that  is  (as  I  under- 
stand him),  without  any  order  having  been 
given  for  the  freight. 

I  think  the  judge  should  have  left  it  to  the 
jury  to  determine  whether  the  master  did  in- 
tend to  repair  the  vessel,  and  complete  the  voy- 
age, and  whether  the  acceptance  of  the  goods 
by  the-  agent  of  the  defendant  was  voluntary 
or  not. 

New  tried  granted. 

Cited  in— 7  Cow.,  584;  5  Den.,  176;  15  Barb.,  53;  2 
Bos.,  204 ;  8  Wall.,  161 ;  2  McLean.,  430 ;  3  Wood  &  M.. 
444. 
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Contents  of  Indictment  of  Attorney,  Under  Stat- 
ute, for  Buying  a  Note — Act  of  Buying  is  Hie 
Offense — Statute,  Constitu  tional. 

An  indictment  against  an  attorney  &c.,  upon  the 
statute,  sess.  41,  ch.  259,  sec.  1,  for  buying  a  note, 
need  not  allege  that  he  bought  the  note  with  intent 
to  prosecute,  &c. ;  nor  that  the  note  has  been  pros- 
ecuted, nor  need  it  show  when  it  became  due,  its 
amount,  or  other  circumstance,  from  which  an  in- 
tent to  prosecute  is  to  be  inferred. 

The  act  of  buying  is  the  offense,  unless  it  comes 
within  the  proviso  of  the  statute  ;  which  it  lies  with 
the  defendant  to  show. 

The  statute  is  constitutional. 

The  indictment  upon  it  may  conclude.contrary  to 
the  form  of  the  statute,  in  the  singular.  It  need 
not  be  contrary  to  the  form  of  the  statute. 

The  omission,  in  reciting  the  title,  of  the  word 
"  the,"  after  "  the  practice  of,  "  will  not  vitiate  the 
indictment. 

AT  the  Rensselaer  Oyer  and  Terminer,  in 
Nov.,  1824,  an  indictment  was  found 
against  the  defendant ;  the  first  count  of  which 
charged,  that,  Apr.  20,  1824,  he  did  buy  a  cer- 
tain promissory  note,  of  and  from  one  J.  B.  S. , 
the  holder  and  proprietor  of  the  note,  which 
was  made  and  signed  by  one  W.  M .  and  dated 
Apr.  14, 1824,  by  which  note  W.  M.  promised  to 
pay  one  A.  V.  A.  the  sum  of  $125.50, at  the  Bank 
of  Lansingburgh,  in  90  days  from  the  date;  that 
the  note  was  indorsed  by  A.  V.  A.  .whereby  it  be- 
came and  was  the  property  of  J.B.  S.till  the  pur- 
chase by  the  defendant,  for  a  good  and  valu- 
uable  consideration  ;  the  defendant,  at  the  time 
he  so  purchased,  being  an  attorney  and  coun- 
selor of  the  Supreme  Court  of  Judicature  of 
the  State  of  N.  Y.,  and  of  the  Court  of  C.  P. 
of  the  County  of  Rensselaer  :  and  that  he  did 
not  buy  or  receive  the  note  in  payment  for  any 
estate  real  or  personal,  or  for  any  service  act- 
ually rendered,  or  for  any  debt  antecedently 
contracted,  or  for  any  purpose  of  remittance, 
without  any  intent  to  violate  or  evade  the  Act, 
&c.,  entitled  "An  Act  to  Prevent  Abuses  in  the 
Practice  of  Law,  and  to  Regulate  Costs  in  Cer- 
tain Cases,"  passed  Apr.  21,  1818  ;  to  the  evil, 
&c.,  and  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against,  &c. 

2d  count.  That  the  defendant,  Nov.  1, 
1824,  did  buy  of  and  from  one  P.  B.,  and  be- 
come interested  in  buying  of  and  from  P.  B., 
a  certain  other  promissory  note,  made  and 
signed  by  W.  M.,  by  which  W.  Si.  promised 
to  pay  to  P.  B.,  or  bearer,  the  sum  of  $42.60, 
the  defendant  at  the  time  he  so  bought  and 
purchased  the  last  mentioned  note,  being  and 
still  being  an  attornej"  and  counselor  of  the  Su- 
preme Court  of  Judicature  of  the  people  of  the 
State  of  N.  Y  ;  and  that  he  did  not  buy  or  re- 
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ceive  the  same  note  in  payment  of  any  estate 
5 13*]  *real  or  personal,  or  for  any  service  act- 
ually rendered,  or  for  any  debt  before  that 
time  contracted,  or  for  any  purpose  of  remit- 
tance, to  the  evil,  &c.,  and  against  the  form  of 
the  statute,  &c.  (as  in  the  first  count). 

3d  count.  That  the  defendant,  Nov.  1,  1824, 
knowingly,  willfully  and  corruptly  became 
and  was  interested  in  buying  a  certain  promis- 
sory note,  made  by  one  W.  M.  for  the  sum  of 
$125.50,  payable  to  one  A.  V.  A. ;  and  also  one 
other  promissory  note,  made  by  W.  M.,  paya- 
ble to  one  P.  B.  or  bearer;  and  also  one  other 
promissory  note,  made  by  W.  M.  to  one 
E.  G.  for  the  sum  of  $31.20;  also  one  other 
promissory  note,  made  by  W.  M.,  payable  to 
one  C.  F.,  for  a  sum  of  money  to  the  jurors 
unknown;  the  defendant,  at  the  time  of  the 
purchase  of  each  and  every  of  these  notes,  and 
at  the  time  he  became  so  interested  in  the  pur- 
chase thereof,  being  and  still  being  an  attorney 
and  counselor  of  the  Supreme  Court  of  Judi- 
cature of  the  people  of  the  State  of  N.  Y. ;  and 
that  he  did  not  become  interested  in  the  pur- 
chase of  either  of  these  notes,  by  way  of  pay- 
ment for  any  estate  real  or  personal,  or  for  any 
services  rendered  before  the  purchase  of  these 
notes  respectively,  or  for  any  purpose  of  remit- 
tance, without  any  intent  to  evade  or  violate 
the  Act,  &c.  (as  in"  the  first  count). 

At  the  Oyer  and  Terrainer  of  the  same  coun- 
ty, in  June,  1825,  the  defendant  demurred  gen- 
erally to  this  indictment;  and  after  argument, 
that  court  held  the  indictment  sufficient;  and 
rendered  judgment  against  the  defendant. 
They,  however,  advised  the  district  attorney 
to  have  the  questions  arising  on  the  indictment 
submitted  to  the  Supreme  Court  for  their  decis- 
ion; and  in  case  this  court  should  agree  with 
the  Oyer  and  Terminer,  that  the  defendant 
have  liberty  to  plead  not  guilty. 

Pursuant  to  this  advice,  the  cause  was  ar- 
gued and  decided  here. 

Mr.  Walbridge,  in  person.  The  indictment  is 
defective  both  in  form  and  substance.  1.  In 
form.  It  misrecites  the  title  of  the  Statute, 
sess.  41,  ch.  259,  upon  which  it  is  founded. 
The  word  "the"  is  omitted  after  the  words 
£»14*]  "practice  *of."  This  is  a  material  and 
fatal  variance,  (2  Hawk.  P.  C.,  ch.  25,  sec. 
101,  104;  2  Hal.  P.  C.,  172;  Bac.  Abr.,  Indict- 
ment, H;  1  Doug.  97,  per  Ld.  Mansfield;  1  Ld. 
Raynl,  382;  2  Ld.  Raym.,  1038,  1039;  1  Esp., 
98  ;  1  Saund..,  135.  n.  3 ;  6  T.  R,  776.)  A  mis- 
recital  of  the  title  is  equally  fatal,  as  if  it  were 
of  the  body  of  a  statute.  The  title  is  a  name 
given  by  the  maker  ;  and  though  it  be  not  nec- 
essary to  set  it  forth,  if  this  be  attempted,  it 
must  be  done  correctly.  (Esp.  Pen.  Act.. 101,  7.) 

Again  ;  there  are  two  statutes  prohibiting  the 
same  thing  ;  the  Statute  of  1813,  sess.  36,  ch. 
48,  sec.  7,  and  the  Statute  of  Apr.  21,  1818, 
mentioned  in  the  indictment.  Yet  the  indict- 
ment concludes  against  a  single  statute.  It 
should  have  concluded  contra  formam  statu- 
torum.  (3  Bac.  Abr.,  Indictment,  H,  p. 114;  2 
Hawk.  P.  C.  252;  Esp.  Pen.  Act.,  114.) 

In  substance.  The  indictment  does  not  set 
forth  the  offense  which  the  statute  was  made 
to  prohibit.  It  should  aver  that  the  notes  were 
purchased  for  collection  or  prosecution.  An 
indictment  upon  a  penal  statute  must  state  all 
the  circumstances  which  enter  into  the  defini- 
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tion  of  the  offense.  And  all,  penal  statutes  must 
be  construed  most  favorable  to  the  defendant. 
(1  Hal.  P.  C.,  170,  517  ;  2  Id.,  170,  172  ;  Dy. 
304  ;  1  Chit.  PI.,  357.)  The  mere  act  of  buy- 
ing a  note  is  not  an  offense  against  the  statute. 
(1  Cow.,  458  ;  3  Cow.,  252  )  It  does  not  appear 
that  the  notes  were  even  due  when  they  were 
bought ;  and  as  to  the  note  in  the  first  count, 
it  appears  on  the  face  of  the  indictment,  not 
to  have  been  due.  The  presumption  is,  that 
every  man  will  meet  his  engagements  :  and  it 
is  impossible  even  to  infer  from  the  indictment 
that  the  notes  were  purchased  for  the  purpose 
of  prosecution.  They  were  never  prosecuted. 
Buying  a  note  comes  within  the  proviso  of  the 
1st  section,  that  a  promissory  note  may  be  re- 
ceived in  payment  for  estate,  real  or  personal. 
What  is  money  but  personal  estate  ?  The  note 
mentioned  in  the  second  count  is  less  than  $50. 
It  could  not  be  sued  in  a  court  of  record  with 
a  view  to  *costs.  So  as  to  three  of  the  [*5 1 5 
notes  in  the  third  count.  All  three  of  these  are 
set  forth  without  date  or  time  of  payment,  and 
an  additional  one  without  amount.  This  count 
is  bad  for  uncertainty. 

The  abuses  in  the  practice  of  the  law,  in- 
tended to  be  prevented  by  the  statute,  were 
buying  and  prosecuting  choses  in  action,  and 
making  bills  of  costs.  The  mere  buying  a  note, 
is  no  part  of  the  practice  of  the  law. 

The  statute  is  unconstitutional,  if  the  con- 
struction contended  for  on  the  other  side  be  cor- 
rect. Every  class  of  citizens  has  equal  natural 
rights,  which  the  Legislature  cannot  take  away 
more  from  one  class  than  another.  To  say  that 
one  shall  not  purchase  a  chose  in  action,  be- 
cause he  is  an  attorney,  is  depriving  him  of  a 
right  which  every  citizen  has  an  equal  claim 
to ;  and  which  the  Legislature  cannot  take 
from  him  without  his  consent.  They  would 
have  a  right  to  prohibit  the  same  thing  to  a 
merchant  or  mechanic,  because  he  is  a  merchant 
or  mechanic.  They  might,  on  the  same  prin- 
ciple, forbid  the  farmer  to  sell  his  wheat,  for 
fear  that  he  might  loan  his  money  at  usury,  or 
purchase  rum  and  get  drunk  with  it. 

Mr.  J.  Pierson,  Dist-Atty,  contra.  As  to  the 
form.  The  variance  complained  of  is  imma- 
terial. If  it  do  not  alter  the  sense,  it  will  not 
vitiate.  (1  Chit.  Cr.  L.,  280,  and  the  authori- 
ties there  cited.)  Besides,  the  recital  may  be 
rejected  as  surplusage.  The  counts  all  con- 
cluding contrary  to  the  form  of  the  statute,  it 
was  not  necessary  to  recite  the  title  at  all.  (Id., 
281.)  The  second  count  does  not  recite  the  title. 
The  objection  not  applying  to  this,  though  it 
be  good  as  to  the  other  counts,  will  not,  there- 
fore, support  the  demurrer,  which  is  general 
to  all  the  counts.  If  any  count  is  good,  judg- 
ment must  be  against  the  defendant. 

The  two  statutes  referred  to  on  the  other 
side  are  distinct  and  wholly  unconnected.  But 
the  conclusion  would  be  good,  if  the  indict- 
ment were  grounded  on  two  statutes.  It  is 
never  necessary  to  conclude  an  indictment  as  be- 
ing contrary  to  the  form  of  statutes,  in  the  plu- 
ral. (I  Chit.  *Cr.  L.,  240 ;  Cro.  Eliz.,  [*51O 
750  ;  1  Saund.,  135,  note  3  ;  2  Saund.,  377,  note 
12  ;  Cro.  Jac.,  187.) 

As  to  substance.  The  Act  of  1818  does  not, 
either  expressly  or  impliedly,  require  that  the 
note  should  be  bought  for  collection  or  prose- 
cution, or  that  it  must  be  prosecuted.  To  re- 
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quire  either,  would  be  inconsistent  with  the  ob- 
ject which  the  Legislature  had  in  view.  The 
construction  contended  for  by  the  defendant, 
would  render  the  statute  nugatory.  It  would 
not  go  beyond  the  Act  of  1813.  This  court, 
whenever  they  have  spoken  of  these  Acts,  have 
recognized  a  difference,  though  they  say  the 
Acts  are  in  pan  materia.  (3  Cow. ,  261  ;  1  Cow. , 
452.)  It  is  evident  that  the  Legislature  es- 
teemed the  first  Act  ineffectual,  on  account  of 
its  requiring  an  intent  to  prosecute  to  be  shown. 
The  difficulty  of  doing  this,  from  the  various 
modes  of  evasion  resorted  to,  led  the  Legisla- 
ture to  make  the  mere  act  of  purchasing  a  chose 
in  action  the  offense.  They,  in  this  manner, 
strike  at  the  root  of  the  evil.  If  this  construc- 
tion be  correct,  it  is  immaterial  when  the  notice 
were  dated,  what  their  amount,  or  when  due. 

As  to  the  objection  for  unconstitutionality : 
The  Legislature  have  the  same  right  to  impose 
restrictions  upon  attorneys  in  the  practice  of 
law,  that  they  have  to  regulate  inns  and  tav- 
erns, or  the  inspection  of  provisions.  It  is  op- 
tional with  the  attorney,  whether  he  will  or 
.will  not  practice  under  such  restrictions,  (b) 

The  Court  held  the  indictment  to  be  good 
both  in  form  and  substance.  They  said  the  in- 
tent with  which  an  attorney  or  counselor  buys 
a  note,  need  not  be  alleged  in  the  indictment ; 
nor  need  it  be  averred  that  a  prosecution  has 
been  commenced  on  it.  The  act  of  buying  con- 
517*]  stitutes  *the  offense  ;  (c)  and  on  this  be- 
ing shown,  it  lies  with  the  defendant  to  make 
out  that  he  is  within  the  proviso  of  the  statute. 
The  date,  amount,  time  when  due,  &c.,  with 
other  circumstance  going  to  the  question  of  in- 
tent, are,  therefore,  immaterial.  We  think  the 
Legislature  intended  to  forbid  the  purchase  of 
notes,  &c.,  by  attorneys  or  counselors,  in  all 
cases,  except  those  coming  within  the  language 
or  spirit  of  the  proviso. 

(b)  I  remember  that  Mr.  Cook,  of  Saratoga,  ap- 
peared in  this  court,  at  the  August  Term,  next  after 
the  passage  of  the  Act  of  1818,  and  moved  to  have 
his  name  stricken  from  the  rolls  of  the  court,  as  at- 
torney and  counselor;  which  the  court  ordered  to 
be  done. 

(c)  The  intent  of  the  Legislature,  as  rendered  by 
the  court,  if  it  require  manifestation  by  anything1 
out  of  the  plain  language  of  the  statute,  is  con- 
firmed by  a  comparison  of  this  statute,  with  one 
copied  from  it  in  relation  to  justicesand  constables.  | 
The  two  Acts  are  almost  verbatim  the  same  (mutatif  \ 
niittiinili.il,  with  the  addition  of  the  distinguishing: 
words  in  the  letter,  "  for  the  purpose  of  commenc- 
ing any  action  thereon."    They  run  thus : 


We  have  no  doubt  the  Act  is  constitutional; 
nor  are  the  exceptions  to  the  indictment,  in 
point  of  form,  well  taken. 

8.  C.— 3  Wend.,  120. 

Cited  in-3  Wend.,  127 :  2  Keyes,  116;  3  Abb.  App. 
Dec.,  160;  9  Barb.,  301;  33  Barb.,  578;  21  How.  Pr.,  175; 
5  Park.,  207. 


Stat.  sess.  41,ch.  259,sec.  1. 
"That  no  attorney  or 
counselor  at  law  of  any 
court  of  record  in  thfa 
State,  shall,  directly  or 
indirectly,  buy,  or  be  in 
any  way  or  manner  In- 
terested in  buying  any 
bond,  bill,  promissory 
note,  bill  of  exchange, 
book  debt,  or  other  chose 
in  action ;  nor  shall  any 
such  attorney  or  coun- 
selor, by  himself,  or  by  or 
in  the  name  of  any  other 
person,  either  before  or 
after  suit  brought,  lend 
or  advance,"  &c.  (provis- 
ion against  procuring 
debts  for  collection  by 


Stat.  sess.  43,ch.  159,sec.  1. 
"  That  no  justice  of  the 
peace,  or  constable,sliall, 
directly  or  indirectly, 
buy  or  be  interested  in 
buying,  any  bond,  bill  or 
promissory  note,  bill  of 
exchange,  book  debt,  or 
other  ciiose  in  action, for 
the  purpose  of  commenc- 
ing any  action  thereon; 
nor  shall  any  justice  or 
constable,  by  himself,  or 
by  or  in  the  name  of  any 
other  person  or  persons, 
either  before  or  after  suit 
brought,  either  lend  or 
advance,"  &c.  (provision 
against  procuring  debts 
for  collection,  by  loan) 


loan). 

Everybody  will  see  that  the  passage  of  the  last 
Act  ia  a  direct  legislative  construction  of  the  flrst.us 
to  the  question  of  purpose  or  intent  in  buying  the 
note.  &c.  ;  and  that  this  construction  accords  with 
that  given  by  the  Supreme  Court  in  the  principal 
case. 

CoWEN  6. 


*Ex  PARTE  JENNINGS.      [*5 1 8 

A  Transfer  of  Land,  Bounded  on  Margin  of  a 
River  above  Tide-water,  Carries  the  Land  to 
the  Center  of  the  Stream,  Subject  to  the  Public 
Easement — Navigable  River,  is  where  the  Tide 
Ebbs  and  Flows — Practice — Statute — Manda- 
mus. 

A  patent  or  grant  of  land  by  the  State,  bounded 
on  the  margin  of  a  river  above  tide-water,  carries 
the  land  to  the  grantee  usque  fllum  aquce. 

Otherwise,  where  it  is  bounded  on  a  navigable 
river- 

A  navigable  river,  in  the  common  law  sense  of 
the  term,  is  only  where  the  tide  ebbs  and  flows. 

A  patent  or  grant  of  land  was  bounded  on  the 
margin  of  the  Chitteningo  Creek ;  held,  that  it  car- 
ried the  land  to  the  grantee,  usque  JUum  aquce. 

The  water  of  the  Chitteningo  Creek  was  diverted 
from  a  mill  and  other  hydraulic  works  on  that  creek; 
the  right  to  erect  the  works  being  claimed  under  a 
patent  or  grant  from  the  State.bounded  on  the  mar- 
gin of  the  creekl;  held,  that  the  Appraisers  appoint- 
ed pursuant  to  the  Act,  sess.  48,  ch.  275,  sec.  1,  were 
bound  to  appraise  the  damages  to  the  owners  of  the 
works,  they  having  a  right  to  erect  them,  and  a  right 
to  the  use  of  the  waters :  that  this  was  a  case  within 
the  Statute,  sess.  40,  ch.262,  sec.  3. 

The  Appraisers  having  refused  to  act,  on  the 
ground  that  the  property  of  the  creek  was  in  the 
State;  and  that,  therefore,  they  had  no  jurisdiction; 
held,  that  a  mandamus  should  issue  commanding' 
them  to  appraise- 

The  court  granted  a  peremptory  mandamu8,on  the 
first  motion^  the  case  being  argued  on  both  sides ; 
and  the  court  understanding  that  the  Appraisers 
were  willing  to  abide  by  the  decision  on  the  facts 
as  they  then  stood ;  out  afterwards,  on  suggestion 
that  the  appraisers  wished  to  bring  error,  they 
changed  the  rule  into  one  for  an  alternative  nirt?i- 
damus;  so  that  the  facts  might  be  put  on  record  by  a 
return. 

Citation— Act,  sess.  40,  ch.  262. 

BEFORE,  and  at  the  time  of  the  erection  of 
the  Erie  Canal,  the  relutor  was  in  posses- 
sion, and  claimed  to  be  the  owner  in  fee  of 
various  hydraulic  works,  standing  on  the  mar- 
gin of  the  Chittenango  Creek,  near  the  rapids, 
in  the  Town  of  Sullivan,  in  the  County  of  On- 
ondaga.  He  had,  before  the  erection  of  the 
canal,  purchased  the  land  on  which  the  works 
stood,  bordering  on  the  creek,  with  about  200 
acres  of  adjoining  land.  The  works  consisted 
of  a  flouring  mill,  two  saw-mills,  one  carding- 
machine,  and  one  clothier's  works,  which  lie 
claimed  to  be  worth  about  $10,000  ;  and  which 
were  dependent  for  their  operation  on  the  wa- 
ters of  the  Chitteiiingo  Creek.  Being  so  pos- 
sessed, about  five  years  ago,  this  creek.withits 
main  tributary  branches,  the  Cowassalon  and 
Butternut,  above  the  relator's  works,  were 


NOTE.— B<mw/nrfeu— Lands  bounded  by  Hirers. 

Where  lamis  are  lnninde<l  by  a  xtream  or  rtrrr  not 
navigable,  or  alxive  tide-water,  the  owner  holds  the 
land  under  the  water  to  the  center  of  the  stream, 
subject  only  to  the  public  easement  to  use  the  stream 
as  a  highway.  Case  v.  Haight,  3  Wend.,  KE;  Canal 
Commissioners  v.  People,  5  Wend.,  423:  Canal  Ap- 
praisers v.  People.  17  Wend.,  571  ;  Child  v.  Starr,  4 
Hill,  309;  Demeyer  v.  I>gg,  18  Ilarb.,  14;  Commis- 
sioners, &c.,  v.  KempHhall,  'M  Wend.,  409;  Seneca 
Nation  v.  Knight,  23  N.  Y.,  498 ;  Palmer  v.  Mulligan, 
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taken  into  the  Erie  Canal  for  a  feeder.  Lime 
stone  Creek,  which  also  formed  a  junction 
with  the  Chitteningo, above  the  relator's  works, 
was  likewise  taken  into  the  canal  as  a  feeder 
in  the  fall  of  the  year  1825.  All  the  principal 
streams  which  formed  the  Chitteningo  Creek, 
where  the  relator's  works  are  situated,  are  now 
made  use  of  as  feeders  to  the  Erie  Canal.  This 
•519*]canal  *was  erected  by  the  State.which, 
since  thus  converting  the  waters  of  the  Chitten- 
ingo to  the  purposes  of  the  canal,  has  used  the 
surplus  water  either  for  its  own  use  for  the 
benefit  of  the  salt  works  at  Salina,  or  disposed 
of  it  to  individuals  for  the  purpose  of  hydraulic 
works,  they  paying  an  annual  revenue  to  the 
State  for  its  use.  By  these  operations,  the  re- 
lators  works  have  become  nearly  useless  for 
the  want  of  water. 

About  four  years  ago  he  applied  to  the  Canal 
Commissioners,  and  requested  them  to  appraise 
his  damages  arising  from  thus  diverting  the 
water  from  his  mills,  pursuant  to  the  Statute, 
sess.  40,  ch.  262,  sec.  3,  4  Laws,  302  b  ;  and  sess. 
44,  ch.  240,  sec.  1,  5  Laws,  248  c,  but  they  neg- 
lected to  make  the  appraisal.  In  the  summer 
of  1825,  after  the  passing  of  the  Act,  sess.  48, 
ch.  275,  sec.  1,  7  Laws,  p.  398  a,  constituting  a 
new  Board  of  Appraisers,  he  made  his  applica- 
tion to  them  for  the  same  purpose,  which  he 
repeated  several  times  last  winter,  giving  them 
notice  in  writing.  This  Board  consisted  of 
Henry  Seymour,  David  Woods  and  Joseph  D. 
Selden,  Esqs. 

July  10,  last,  he  laid  before  them  his  claim 
for  damages,  but  they  absolutely  declined  and 
refused  to  make  any  appraisal,  or  to  act  upon 
the  subject,  or  allow  him  any  compensation 
whatever. 

On  the  relator's  affidavit  showing  these  facts, 

Mr.  8.  L.  Edward*  moved  for  a  mandamus 
commanding  the  Appraisers  to  proceed'  and 
make  an  appraisal  in  the  premises. 

Mr.  8.  Beardsley,  contra,  read  an  affidavit  of 
Mr.  Henry  Seymour,  one  of  the  Canal  Com- 
missioners, and  a  member  of  the  Board  of  Ap- 
praisal to  whom  Jennings  had  submitted  his 
claim  for  damages,  stating  that  the  Appraisers, 
against  whom  this  motion  was  made,  in  their 
consultations  upon  Jenning's  application,  all 
agreed  as  he  understood,  and  now  believes, 
that,  in  point  of  fact,  the  State  had  not  parted 
with  the  land  upon  which  the  Chitteningo 
passes,  at  the  place  claimed  by  Jennings  ;  but 
had  bounded  purchases  of  and  on  the  margin 
of  the  stream  ;  so  that,  as  he  believes  (and  he 
5  2O*]  *believes  the  other  Appraisers  were  sat- 
isfied of  the  fact  being  so),  the  State  was  still 
the  owner  of  the  land  covered  by  the  waters  of 
the  stream;  and  had  not  parted  with  it  or  con- 
tracted to  part  with  it,  to  any  person  whatever; 
or  authorized  the  use  of  the  water  of  the  stream 
for  hydraulic  purposes  at  the  place  in  question. 


A  similar  application  was  made  by  N.  P. 
Randall,  in  behalf  of  Eglestone,  who  claimed 
about  $5,000  for  damages  from  the  same  cause 
mentioned  above  in  Jennings's  case.  The  only 
difference  was,  that  Eglestone  had  taken  pos- 
session of  the  premises  in  question  on  his  part, 
under  a  contract  for  a  conveyance  in  fee,  but 
which  was  not  yet  executed. 

Both  motions  were  heard  together. 

Messrs.  Edwards  and  Randall,  in  support  of 
the  motions.  The  Appraisers  refuse  to  act,  al- 
leging that  they  have  no  jurisdiction.  This  ob- 
jection is  partly  technical,  as  founded  on  the 
construction  of  their  powers  under  the  Act  ; 
but,  mainly,  because  they  claim  the  premises 
ia  question  as  the  property  of  the  State. 

1.  Suppose  the  bed  of  the  creek  never  to  have 
been  granted  by  the  State;  can  they  divert  the 
water  from  land  owned  by  an  individual,  ex- 
tending only  to  the  margin  ?  We  contend  not. 
The  rule  of  law  is  aqua  currit,  et  debet  currere. 
Water  flows  in  its  natural  course,  and  should 
always  be  permitted  to  run  there  ;  so  that  all 
through  whose  land  it  passes  may  have  the  priv- 
ilege of  using  it  ;  but  not  so  as  to  injure  an-, 
other.  Ang.  Water-courses,  5;  Merrill  v.  Par- 
ker, Id.,  A  pp.,  134.  The  right  to  the  use  of 
water  flowing  by  a  man's  laud  belongs  to  the 
owner,  of  common  right.  Co.  Litt.,  261  a; 
Mayor  of  Hull  v.  Barnes,  Cowp.,  102.  A  man 
possessing  land  on  the  banks  of  a  river  has  a 
right  to  the  flow  of  the  water  in  its  natural 
stream,  without  alteration  or  diminution.  Bea- 
ly  v.  Shaw,  6  East,  208,  per  Graham,  B.  at  N. 
P.  .whose  doctrine  was  recognized  and  affirmed 
on  motion  for  a  new  trial. 

*Though  Jennings  does  not  own  [*521 
lands  on  both  sides  of  the  stream,  his  right  is 
perfect,  to  have  the  water  flow  by  and  along 
the  side  of  his  land.  Ang.  Water-courses,  29  ; 
Co.  Litt.,  261  a;  Cowp.,  102.  . 

But  a  grant  bounded  on  the  margin  of  a  fresh 
water  creek,  or  river,  carries  the  land  to  the 
center  of  the  stream.  It  is  well  settled  that 
fresh  rivers,  of  what  kind  soever,  do,  of  com- 
mon right,  belong  to  the  owners  of  the  adja- 
cent soil.  Ang.  Water-courses,  15  ;  Palmer  v. 
Mulligan,  3  Cat,  319;  Dav.  Rep.,  152, 155, 157; 
12Mod.,  510;  17  Johns.,  195;  2Conn.,  481;  20 
Johns.,  99  ;  4  Burr.,  2162.  Where  one  owns 
the  soil  under  the  water  of  a  running  stream, 
the  right  to  the  water-course  extends  not  to  the 
fluid  itself  ;  but  only  to  the  advantage  of  its 
impetus.  (Ang., Water-courses,  37,  39.)  Where 
a  creek  not  navigable,  and  which  is  beyond 
the  ebb  and  flow  of  the  tide,  forms  a  boundary, 
the  line  must  be  run  in  the  center.  Jackson  v. 
Louw,  12  Johns.,  252,  per  Yates,  J. 

We  concede  that  the  soil  of  the  sea  and  the 
soil  where  the  tide  ebbs  and  flows,  between 
high  and  low  water  mark,  belong  to  the  public. 
(Co.  Litt.,  61  a;  2  Bl.  Com.,  262.) 


3  Cai.,  307 ;  Luce  v.  Carley,  24  Wend.,  451 ;  People  v. 
Canal  Appraisers,  13  Wend.,  355 ;  People  v.  Law,  34 
Barb.,  494 ;  Dunham  v.Williams,  36  Barb.,  136;  Kings- 
land  v.  Chittenden,  6  Lans.,  15 ;  Mott  v.  Mott,  68  N. 
Y.,  246 ;  Hatch  v.  Dwight,  17  Mass.,  289 ;  Ingraham 
v.  Wilkinson.  4  Pick.,  268 ;  Lunt  v.  Holland,  14  Mass., 
149 ;  State  v.  Gilmanton,  9  N.  H.,  461 ;  Camden  v. 
Creel,  4  W.  Va.,  365 ;  Arnold  v.  Elmore,  16  Wis,,  509 ; 
Newton  v.  Eddy,  23  Vt.,  319 ;  Brown  v.  Chadbourne, 
31  Me.,  9 ;  Thomas  v.  Hatch,  3  Sumn.,  170 ;  Rix  v. 
Johnson,  5  N.  H.,  520 ;  Kimball  v.  Schoff,  4  N.  H., 
190 ;  Arnold  v.  Mundy,  6  N.  J.  L.,  1 ;  Bradford  v. 
Cressey,  45  Me.,  9;  Newhall  v.  Ireson,  13  Gray,  262 ; 


R.  R.  Co.  v.  Schurmeir,  7  Wall.,  272, 287.  See,  also,  3 
Kent  Com.,  pp.  427-432,  and  authorities  there  cited. 

Where,  from  the  conveyance,  it  clearly  appears  the 
intention  ivas  to  exclude  the  stream,  the  above  rule 
does  not  apply.  Child  v.  Starr,  4  Hill,  369 :  Kinsman 
v.  Sparrow,  12  Barb.,  201;  Yates  v.Van  De  Bogert,  56 
N.  Y.,  1526 ;  Bradford  v.  Cressey,  45  Me.,  9 ;  Dunlap 
v.  Stetson,  4  Mason,  349. 

Nor  does  the  rule  apply  to  lands  bounded  by  naviga- 
ble streams.  Canal  Commissioners  v.  People,  5  Wend., 
423;  Middletown  v.  Sage,  8  Conn.,  221:  Cuson  v. 
Blazer,  2  Binn.,  475 ;  Shrunk  v.  Schuylkill  Nav.  Co., 
22  Miss.,  71. 
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Private  rights  are  not  to  be  impaired  by  the 
State  unless  a  compensation  is  provided.  Ang. 
Water  courses,  53,  54;  Gro.,  bk.  8,  ch.  14,  sec. 
7:  Puf.,  bk.  8,  ch.  5,  sec.  7;  1  Bl.  Com.,  141;  2 
Johns.  Ch.,  162.  If  no  compensation  be  pro- 
vided, an  action  lies  for  the  injury.  (Ang., 
Water-courses,  65,  66,  and  cases  cited  ;  Id., 
53,  54,  and  cases  cited.) 

Mr.  8.  Beardaley,  contra.  The  Appraisers 
suppose  they  had  no  jurisdiction  of  the  matter 
in  relation  to  which  they  were  called  upon  to 
act.  The  Act  of  April  15,  1817,  prescribes 
their  power,  and  lays  down  the  principles  of 
.appraisal.  (4  L.  N.Y.,  3026,  sec.  3.)  The  Canal 
Commissioners  are  authorized,  by  this  section, 
to  take  possession  of  "  any  lands,  waters  and 
streams,"  necessary  for  the  prosecution  of  the 
-canal ;  and  in  case  these  are  not  granted  to  the 
State,  there  is  to  be  a  just  and  equitable  ap- 
522*]  praisal  of  the  *loss  and  damage,  if  any, 
over  and  above  the  benefit  and  advantage  to  the 
respective  owners  and  proprietors,  or  parties 
interested  in  the  premises  so  required.  And 
whether  any  damages  are  awarded  or  not,  they 
are  to  describe  the  premises  appropriated.  The 
Act  of  April  7,  1819,  sec.  3,  5  L.  K  Y.,  123  a, 
extends  the  same  principles  to  other  parts  of 
the  canals.  The  subsequent  Acts  do  not  alter 
the  principle.  The  only  change  made,  is  in  the 
Board  of  Appraisal.  The  2d  section  of  the 
last  Act,  April,  20.  1825,  L.  N.  Y.,  398  a,  gives 
an  appeal  from  the  Board  of  Appraisers  to  the 
Canal  Commissioners,  whose  decision  shall  be 
final. 

The  Appraisers  cannot  act  unless  it  be  in  re- 
lation to  such  "  lands,  waters  or  streams,"  as 
may  be  given  or  granted  to  the  people.  And 
•these  must  be  such  as  some  person  may  own, 
or  in  which  they  have  an  interest.  Besides, 
they  must  by  property,  the  fee  simple  of  which 
may  vest  in  the  State.  For,  on  appraisal  and 
payment,  such  is  declared  to  be  the  conse- 
quence. 

Water  does  not  admit  of  ownership.  The  in- 
terest in  it  is  merely  usufructuary.  It  belongs 
to  the  first  occupant  only  while  he  holds  pos- 
session of  it.  (2  Bl.  Com.,  14.  18.)  The  fee 
simple  cannot  be  vested  in  the  State.  No  de- 
scription can  be  made  of  it. 

Egleslone  had  no  legal  interest,  but  merely 
a  contract  for  a  deed;  and  though  Jennings  pur- 
chased and  has  a  deed,  it  does  not  appear  of 
whom  he  made  his  purchase.  A  clear  title 
should  be  made  out — such  an  one  as  will  be 
worth  something  to  the  State. 

I  am  directed  to  insist  tnat  the  Chittenango 
is  a  public  stream  ;  that  it  is  public  property  in 
every  sense  of  the  word;  and  the  State  has  title 
to  the  lands  upon  which  it  passes,  the  patents 
being  bounded  upon  the  margin  of  the  stream 
and  not  at  its  center. 

Rivers  are  of  three  kinds  :  1.  Such  as  are 
wholly  and  absolutely  private  property.  2. 
Such  as  are  private  property,  subject  to  the 
servitude  of  the  public  interest  by  a  passage 
upon  them.  The  distinguishing  test.between 
these  two  is,  whether  they  are  susceptible  or 
523]  not  of  use  for  a  *common  passage.  8. 
Rivers  where  the  tide  ebbs  and  flows,  which 
are  called  arms  of  the  sea.  (People  v.  Platt,  17 
Johns.,  211  ;  Hooker  v.  Gumming,  20  Johns., 
«0  ;  4  Burr.,  2164,  per  Ld.  Mansfield.) 

In  the   second  kind,  the  public    have  the 
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right  of  way;  and  where  the  river  is  not  grant- 
ed in  terms,  it  should  not  be  holden  to  pass. 
A  boundary  upon  the  margin  excludes  it. 
The  use  of  these  large  streams  are  important 
to  the  State  in  various  ways,  and  it  never  was 
the  intention*  to  part  with  the  right  of  appro- 
priating them  to  the  use  of  the  public.  Indi- 
viduals enjoy  the  benefit  of  them  at  sufferance 
from  the  State. 

This  is  a  question  of  great  importance,  not 
only  to  individual  owners  and  the  State,  but 
to  the  Canal  Commissioners.  Probably  more 
than  $100,000  on  the  lines  of  the  canals  are  in- 
volved in  its  issue.  If  the  Canal  Commission- 
ers pay  out  money,  on  appraisals  where  there 
is  no  jurisdiction,  the  Act  is  void  ;  and  they 
are  amenable  to  the  State.  They  are,  there- 
fore, bound,  in  duty  to  themselves,  in  a  doubt- 
ful case,  to  avoid  appraisals ;  and  especially 
to  avoid  payment  till  the  decision  of  this  court 
can  be  had,  which  they  are  very  willing  to  fol- 
low. Mr.Seymour,at  whose  request  I  now  raise 
these  questions,  is  anxious  fully  to  indemnify 
these  suffering  individuals,  if  he  is  warranted 
in  doing  so  ;  and  will  most  cheerfully  follow 
the  directions  of  this  court. 

I  am  not  directed  to  raise  the  question  here, 
as  to  the  constitutional  power  of  the  Legisla- 
ture, to  proceed  in  this  manner  :  first  to  take 
private  property,  and  then  to  appoint  their 
own  agents,  dependent  upon  themselves,  to 
make  the  appraisal.  But  I  have  certainly  very 
serious  doubts,  whether  the  decision  of  Judge 
Patterson,  in  Van  Home's  Lessee  v.  Dorrance, 
2  Ball.,  313,  &c.,  that  they  are  bound  to  dp 
this  through  the  medium  of  the  ordinary  tri- 
bunals of  the  State,  is  not  according  to  the  law 
of  the  case.  Should  this  court  think  the^  Board 
itself  unconstitutional,  of  course  they  will  not 
interfere  and  compel  an  appraisal  by  manda- 
mus. 

Besides,  the  Appraisers  have  a  discretion. 
They  are  to  exercise  their  judgment  whether 
any  damages  are  due,  *over  and  above  [*524 
the  benefit  which  the  individual  derives  from 
the  canal.  They  may  have  proceeded  on  this 
ground.  If  so,  this  court  certainly  will  -not 
control  or  coerce  them  by  mandamus.  (19 
Johns.,  262  ;  12  Johns.,  415  ;  2  Cow.,  444.) 

Mr.  Randall,  in  reply.  It  is  true,  on  the  au- 
thorities cited,  that  this  court  will  not  interfere 
by  mandamus  where  the  inferior  tribunal  has 
a  discretion,  and  has  acted  on  that  discretion. 
Here  is  an  utter  refusal  to  act  at  all  ;  and 
moreover,  the  ground  is  stated  on  which  that 
refusal  is  founded.  This  is  the  very  case,  of 
all  others,  in  which  the  court  should  interfere, 
a  case  where  there  is  no  other  legal  remedy. 
Such  is  the  language  of  the  cases  cited  to  this 
point.  The  Appraisers  have  been  pressed  to 
act  again  and  again.  Thev  have  uniformly 
refused.  The  Legislature  have  been  applied 
to.  Thev  refused  to  act,  on  the  ground  that 
the  case  is  a  proper  one  for  appraisal. 

It  is  true  that  running  water,  as  such,  is  not 
strictly  the  subject  of  property.  But  if  we 
have  no  property  in  it,  neither  have  the  State. 
The  property  in  water  depends  on  the  owner- 
ship of  the  soil  through  or  by  which  it  tlows. 
Though  there  cannot  be  a  grant  of  water  eo 
nomine,  the  right  to  use  it  may  be  granted,  in 
fee,  or  for  any  lesser  time.  The  Act  should 
be  liberally  construed  in  favor  of  individual 
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right.  If  there  be  no  provision  for  indemnity, 
the  Commissioners  are  wrong-doers,  and  are 
liable  to  an  action.  It  is  not  to  be  supposed 
that  the  State  will  take  the  property  of  any  in- 
dividual without  providing  the  means  of  pay- 
ing him  for  it.  • 

It  is  enough  that  the  applicants  are  in  pos- 
session of  the  premises  in  question .  The  Ap- 
praisers must  satisfy  themselves  of  the  extent 
of  their  interest,  pay  them  for  it,  and  it  then 
passes  to  the  State,  whatever  it  is.  What  we 
complain  of  is,  that  they  refuse  to  pass  upon 
the  subject — claiming  the  whole  for  the  State. 

It  is  certainly  due  to  Mr.  Seymour  to  say 
that  he  is  not  only  willing  but  anxious  to  al- 
low these  applicants  an  indemnity,  provided 
he  can  feel  himself  warranted  in  doing  so. 
525*]  *We  do  not  know  the  views  of  the 
other  gentlemen  who  compose  the  Board  ;  but 
we  presume  they  are  also  anxious  that  justice 
should  be  done  ;  and  that  it  is  delayed  only  by 
an  apprehended  want  of  authority. 

Curia.  By  the  3d  section  of  "  An  Act  re- 
specting Navigable  Communications  Between 
the  Great  Western  and  Northern  Lakes  and 
the  Atlantic  Ocean,"  sess.  40,  ch.  262,  the 
Canal  Commissioners  are  authorized  to  take 
possession  of  and  use  any  ' '  lands,  waters  and 
streams,"  necessary  for  the  prosecution  of  the 
improvements  intended  by  the  Act ;  and,  by 
the  same  section,  the  Commissioners  of  Ap- 
praisal are  "  to  make  a  just  and  equitable  esti- 
mate and  appraisal  of  the  loss  and  damage,  if 
any,  over  and  above  the  benefit  and  advantage 
to  the  respective  owners  and  proprietors,  or 
parties  interested  in  the  premises  so  required, 
&c.,  by  and  in  consequence  of  making  and 
constructing  any  of  the  works  aforesaid."  It 
is  admitted  that  the  principles  of  app/aisal 
have  not  been  changed  by  any  subsequent  Act. 

In  this,  and  the  subsequent  Act,  there  is 
ample  provision,  we  think,  for  allowing  com- 
pensation for  all  damages  to  private  property 
occasioned  by  the  Canal  Commissioners  in  the 
prosecution  of  their  duties, whether  such  dam- 
age be  direct  or  consequential.  Waters  and 
streams,  in  which  the  relators  claim  an  inter- 
est, are  taken  for  the  use  of  the  canal  It  is  a 
case  within  the  very  words  of  the  Act.  If  not 
so,  if  it  were  a  question  of  construction,  there 
can  be  no  doubt  that  such  construction  should 
be  most  liberal  in  favor  of  private  right.  In- 
dividual property  cannot  be  taken  ;  or,  which 
is  the  same  thing,  individual  rights  impaired, 
for  the  benefit  of  the  public,  without  just 
compensation.  Such  is  the  language  of  the 
common  law,  and  of  the  Constitution.  It 
would  be  derogating  from  the  justice  of  the 
Legislature,  to  suppose  they  would  stop  short 
of  providing  for  compensation  in  such  a  case. 

Whatever  interest  the  claimant  of  damages 
may  have,  he  is  to  be  paid  for ;  and  the  State 
then  succeeds  to  his  right.  The  State  becomes 
a  purchaser.  True,  the  same  section  which 
526*]  ^provides  for  the  appraisal,  &c.,  says 
this  acquisition  shall  be  in  fee  simple;  but  this 
may  well  be,  though  the  individual  claimslnt 
may  have  only  a  limited  interest,  a  particular 
estate,  for  instance  ;  or  a  right  merely  equi- 
table, the  reversion  or  legal  estate  residing  else- 
where. If  so,  when  the  whole  shall  be  paid 
for,  the  whole  will  vest  in  the  State.  The 
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question  as  to  the  extent  and  value  of  interest, 
is  one  for  the  Appraisers,  and  respects  the 
amount  of  damages  and  the  persons  to  whom 
they  are  to  be  paid.  We  see  no  more  difficulty 
in  describing  and  entering  in  a  book  the  vari- 
ous interests  which  different  persons  may  have 
in  the  flow  of  water,  whether  immediate,  re- 
versionary, legal  or  equitable,  than  in  desig- 
nating the  like  interests  in  land.  It  cannot  be 
allowed,  because  the  estate  is  less  than  the  fee, 
or  because  it  is  merely  incidental  to,  or  issuing 
out  of  land,  that,  therefore,  the  owner  should 
be  devested  of  his  right  without  compensation. 
The  right  to  the  flow  of  water  over  land,  is 
commensurate  with  the  interest  in  the  land. 
It  many  times  constitutes  the  main  value  of 
the  property  ;  and  is,  accordingly,  made  the 
subject  of  compensation  and  acquisition  by  the 
very  terms  of  the  statute.  A  conventional 
transfer  of  such  a  right,  by  grant,  would,  no 
doubt,  be  valid. 

There  can  be  no  doubt  that  a  mandamus  i& 
the  proper  remedy.  This  is  not  the  case  of  er- 
ror in  the  act  of  appraisal;  but  the  Commis- 
sioners have  refused  to  make  any  appraisal 
whatever.  This  is  not  denied;  and  a  mandamus 
is  asked  for,  commanding  the  Appraisers  to 
proceed,  and  value  the  interests  of  the  relators 
at  what  they  are  worth. 

So  much  as  to  the  preliminary  objections. 
These  were  considered  by  the  counsel,  and  are, 
indeed,  of  minor  consequence,  compared  with 
the  question  of  right;  which  is  put  by  the  Ap- 
praisers on  the  construction  to  be  given  to  the 
State  grant  of  the  lands  bordering  on  the  Cbit- 
tenango.  The  objection  is  contained  in  the  affi- 
davits of  Mr.  Seymour,  "  that,  in  point  of  fact, 
the  State  had  not  parted  with  the  land  upon- 
which  the  Chittenango  passes,  at  the  places 
claimed,  but  had  bounded  purchases  of  land  on 
the  margin  of  the  stream;  so  that,  as  he  believes 
(and  he  believes  *the  other  Appraisers  [*527 
were  satisfied  of  the  fact  being  so),  the  State 
was  still  the  owner  of  the  land  covered  by  the 
waters  of  the  stream,  and  had  not  parted  with 
it,  or  contracted  to  part  with  it  to  any  person 
whatever;  or  authorized  the  use  of  the  water  for 
hydraulic  purposes  at  the  places  in  question." 

If  the  construction  set  up  by  the  Commis- 
sioners be  the  true  one;  if  the  State  owns  the 
land  covered  by  the  water,  it  is  clear  that, 
though  the  relators  may  be  entitled  to  the  use  of 
the  water  flowing  by  and  touching  upon  them 
for  all  ordinary  purposes,  yet  they  cannot  build 
mills  upon  and  raise  the  water  of  the  stream. 
They  are  trespassers;  and  the  State  may  claim 
not  only  the  water,  but  the  mills  themselves, 
so  far  as  they  encroach  upon  the  stream. 

We  do  not,  however,  entertain  a  doubt  that 
the  Appraisers  have  misapprehended  the  con- 
struction of  the  State  grants.  It  is  not  pretended 
that  the  Chittenango  is  a  navigable  creek  or 
river,  where  the  tide  ebbs  and  flows.  Such  is 
notoriously  not  the  fact.  The  decisions  upon  the 
construction  of  grants,  bordering  on  streams, 
are  numerous  in  the  reports,  not  only  of  this, 
but  of  other  States,  and  of  England;  and.  so 
far  as  they  proceed  upon  the  common  law, they 
are  uniform.  The  cases  have  generally  arisen 
upon  disputes  concerning  the  rights  of  fishery; 
and  though  relating  to  rivers  of  the  first  mag- 
nitude, where  the  public  have  an  acknowl- 
edged right  of  passage  for  rafts,  boats,  &c.,  yet 
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the  owners  of  land  on  the  margin,  above  tide- 
water, have  been  allowed  the  several  and  ex- 
clusive right  of  fishery  to  the  center  of  the 
stream  opposite  their  respective  farms;  .and 
where  their  land  lies  on  both  sides,  they  have 
been  allowed  the  same  right  in  the  whole  river, 
so  far  as  their  farms  extend. 

It  is  not  necessary  to  go  into  the  various  cases 
on  this  subject.  They  were  mostly  cited  upon 
the  argument.  They  proceed  upon  the  princi- 
ple that  the  owner  of  the  land  on  the  margin, 
owns  the  bed  over  which  the  river  passes;  and 
though  it  be  nominally  and  in  terms  bounded 
on  the  margin,  it  extends,  by  construction  of 
law,  to  the  center  of  the  stream.  The  public 
528*J  right  is  one  of  passage,  *and  nothing 
more;  as  in  a  common  highway.  It  is  called 
by  the  cases  an  easement;  and  the  proprietor  of 
the  adjoining  land  has  a  right  to  use  the  land 
and  water  of  the  river  in  any  way  not  incon- 
sistent with  this  easement.  If  he  make  any 
erection  rendering  the  passage  of  boats,  &c., 
inconvenient  or  unsafe,  he  is  guilty  of  a  nui- 
sance; and  this  is  the  only  restriction  which  the 
law  imposes  upon  him.  It  follows,  that  neither 
the  State  nor  any  individual  have  a  right  to  di- 
vert the  stream,  or  render  it  less  useful  or  val- 
uable to  the  owner  of  the  soil.  If  the  State  had 
intended  to  retain  the  property  in  the  stream, 
they  should  have  inserted  an  express  reserva- 
tion or  exception  in  their  grants. 

An  opposite  rule  prevails  in  the  construction 
of  grants  bounded  on  the  margin  of  navigable 
rivers.  By  the  term  "  navigable  river,"  the  law 
does  not  mean  such  as  is  navigable  in  common 
parlance.  The  smallest  creek  may  be  so  to  a 
certain  extent,  as  well  as  the  largest  river.with- 
out  being  legally  a  navigable  stream.  The  term 
has  in  law  a  technical  meaning,  and  applies  to 
all  streams,  rivers  or  arms  of  the  sea,  where  the 
tide  ebbs  and  flows.  A  public  grant,  bounded 
on  the  margin  of  such  waters,  extends  by  con- 
struction no  further  than  high  water  mark, 
and  leaves,  as  to  the  rest,  an  absolute  proprie- 
tary interest  in  the  public.  Above  the  flow  of 
the  tide,  the  river  becomes  private,  either  abso- 
lutely so,  or  subject  to  the  public  right  of  way, 
accordingly  as  it  is  a  small  or  a  large  stream. 

In  this  case,  we  decide  that  the  grant,  as  set 
forth  by  Mr.  Seymour,  carried  the  land  to  the 
middle  of  the  creek;  and  that,  therefore,  the 
interest  is  out  of  the  State.  We  think  the  relat- 
ors  have  shown  an  interest  which  entitles  them 
to  an  appraisal;  and  it  is  for  the  Appraisers  to 
determine  its  extent,  on  the  hearing  before 
them. 

Rule  for  a  peremptory  mandamus. 

The  above  arguments  and  decision  were  at 
August  Term  last. 

The  following  rule  was  entered  in  the  case  of 
Kylextone : 

529*]  *On  reading  and  filing  the  affidavit  of 
Darius  Eglestone,  showing  that  he  is  in  posses- 
sion of  a  lot  of  land  and  mill,  situated  on  the 
Chittenango  Creek,  in  the  Town  of  Sullivan; 
that  the  water  has  been  diverted  from  the  said 
creek  for  the  use  of  the  Erie  Canal ;  that  he 
has  made  application  to  Henry  Seymour,  David 
Woods  ana  Joseph  D.  Selden,  to  estimate  and 
appraise  the  damages  which  the  said  Darius  has 
sustained  on  occasion  of  the  diversion  of  the 
said  creek;  and  that  the  said  Appraisers  refuse 
to  make  any  appraisal  or  estimate  of  said  dam- 
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ages;  and  on  reading  and  filing  the  affidavit  of 
Henry  Seymour,  explaining  the  reasons  why 
the  said  Appraisers  refuse  to  appraise  and  esti- 
mate said  damages;  on  motion  of  Mr.  N.  P. 
Randatt,  and  the  same  being  argued  by  him  on 
behalf  of  the  relator,  and  by  Mr.  Beardsley,  on 
behalf  of  the  said  Appraisers;  and  it  appear- 
ing to  the  court  that  the  said  Darius  has  an  in- 
terest in  the  premises,  which  entitles  him  to  an 
appraisement  of  damages,  if  any  have  been  in 
fact  sustained ;  it  is,  therefore,  ordered,  that  a 
mandamus  issue,  to  be  directed  to  the  said 
Henry  Seymour,  David  Woods  and  Joseph  D. 
Selden,  commanding  them  to  proceed  to  ap- 
praise and  estimate  the  damages  of  the  said 
Darius  Eglestone,  on  occasion  of  the  taking  of 
the  waters  of  the  said  creek  for  the  use  of  the 
Erie  Canal,  over  and  above  the  benefit  and  ad- 
vantage to  the  said  Darius,  by  and  in  conse- 
quence of  making  and  constructing  the  said 
canal. 

A  similar  rule  was  entered  in  the  cause  ex 
rel.  Jennings. 

During  the  last  vacation,  on  the  application 
of  Mr.  Beardsley,  in  behalf  of  the  Canal  Ap- 
praisers, the  Chief  Justice  granted  an  order  to 
stay  proceedings  in  the  cause,  in  order  that 
there  might  be  a  reargument;  and  that, at  least, 
the  court  might  be  moved  to  vacate  the  rule  for 
a  peremptory  mandamus,  and  to  grant  one  for 
an  alternative  mandamus  only,  so  as  to  bring 
the  question  more  fully  and  solemnly  before 
them  on  the  return  of  the  Appraisers. 

A  motion  was  now  made  accordingly. 

Mr.  Talcott,  Atty-Gen.,  for  the  motion.  So 
far  as  the  merits  of  the  question  are  concerned , 
there  is  but  *one  ground  on  which  a  [*53O 
mandamus  can  be  claimed,  that  is,  that  these 
relators  had  such  an  interest  in  the  water  di- 
verted as  to  be  damnified.  With  deference,  it 
would  seem  to  me  that  the  relators  are  pre- 
cluded from  taking  that  ground  by  the  fact 
that  the  Appraisers  did  consider  and  decide 
upon  the  claim.  They  went  into  the  merits; 
and  held  that  the  grant  of  the  State  being 
bounded  on  the  margin  of  the  creek,  would 
not  carry  its  bed  to  the  original  grantees;  that, 
therefore,  the  relators,  could  have  no  interest. 
Besides,  as  to  Eglestone,  he  pretends,  no  legal 
interest.  The  relators  should  have  taken  their 
remedy  by  appeal. 

That  a  party  may  convey  to  the  margin  of  a 
stream,  without  conveying  ad  filum  aquas,  is 
settled  by  the  case  of  Jackson  v.  Halstead,  5 
Cow.,  216.  If  this  may  be  so,  the  relators  are 
bound  to  show  clearly  and  particularly,  why 
it  was  not  so  in  their  case  They  should  set 
forth  the  grants,  in  order  that  it  may  be  seen 
whether  their  claim  is  justified  in  the  full  ex- 
tent to  which  it  is  preferred.  We  insist  that 
the  boundary  stopped  at  the  margin.  We  can 
do  no  more.'and  this  is  all  that  should  be  re- 
quired of  us.  We  cannot  show  the  deeds.  It 
is  not  competent  for  the  relalors  to  infer  from 
the  words  which  we  use,  that  the'grant  extends 
beyond  the  margin.  Omitting  to  produce  their 
title,  every  inference  should  be  made  against 
them. 

What  Eglestone's  contract  is,  does  not  fully 
appear.  It  is  evidently  but  an  executory  con- 
tract, and  passes  no  legal  title.  It  may  have 
been  forfeited  ;  and  all  equitable  title  gone. 

Messrs.  Kandall  and  Edwards,  contra.     This 
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is  the  first  time  we  have  heard  that  the  Ap- 
praisers have  made  any  adjudication.  It  was 
not  pretended  on  the  former  argument.  We 
state  in  our  affidavits  that  the  Appraisers  had 
refused  to  act ;  and  the  contrary  is  not  pre- 
tended by  the  affidavit  of  Mr.  Seymour.  So 
far  from  this,  we  understand  him  as  ingenu- 
ously admitting  that  the  appraisers  had  re- 
fused to  adjudicate.  We  asked  a  mandamus 
531*]  compelling  them  to  *make  a  judicial 
decision,  from  which  we  might  appeal,  if  it 
should  not  be  satisfactory.  This  was  granted, 
and  is  now  sought  to  be  set  aside  or  qualified, 
without  any  new  facts  bein^  shown. 

The  relators  are  in  possession.  This  is,  prima 
facie,  evidence  of  title.  It  gives  them  the  right 
to  an  appraisement  according  to  their  interest. 
The  statute  is  broad  in  its  terms,  and  extends 
to  all  persons  who  are  injured.  The  decision 
of  the  court  at  the  last  term,  went  upon  the 
boundary,  as  set  up  by  Seymour  himself.  They 
held  that  a  boundary  on  the  margin  carried 
the  grantee  to  the  center  of  the  river.  Jackson 
v.  Hahtead,  cited  by  the  Attorney-General,  has 
no  more  application  to  the  point  before  the 
court,  than  any  other  case  which  he  might 
have  cited.  The  question  was,  whether  the 
words  "including  the  same"  (i.  e.  the  river), 
used  in  a  grant,  would  pass  the  bed  of  the 
river,  or  only  a  right  of  fishery.  Clearly  the 
words  would  not  pass  the  soil.  Neither  the 
case,  the  counsel,  nor  the  court,  lisped  a  word 
as  to  the  operation  of  a  grant  bounded  on  a 
river.  Not  an  authority  was  cited  to  this  point. 
It  turned  entirely  on  the  construction  of  .the 
words  used  in  describing  the  subject-matter. 
Because  the  question  now  before  the  court 
might  have  arisen,  does  it  follow  that  the  well 
settled  doctrine  of  the  common  law  is  to  be 
overturned?  A  doctrine  to  which  we  before 
cited  many  authorities,  and  against  which  not 
one  common  law  authority  has  been  or  can  be 
found.  We  say  common  law  authority,  be- 
cause we  except  the  cases  in  Pa.  They  reject 
the  common  law,  which  this  court  is  not  au- 
thorized to  do.  We  now  add  other  authorities 
to  the  point,  that  where  one  owns  the  land  on 
a  river  above  tide-water,  he  owns  the  river 
itself  on  his  side,  adJUum  aqua.  Ld.  Fitzwal- 
te?-'*case,  1  Mod.,  105;  Carter  v.  Murcot,4Burr., 
2162  ;  Bex  v.  Smith,  Doug.,  444  ;  2  Roll.  Abr., 
170,  pi.  14  ;  15  Johns. ,  454,  per  Platt,  J.;  Hayes' 
Ex'r  v.  Bowman,  1  Rand.  (Va.),  417 :  Claremont 
v.  CarUon,  2  N.  H.,  369.  A  water  course  does 
not  depend  on  prescription,  but  is  ex  jure  na- 
turae. (3  Bulst.,  340  ;  1  Wils.,  174.) 
532*]  *Where  grants  are  made,  like  those 
upon  this  creek,  for  12  and  20  miles  along  the 
stream,  to  deprive  the  grantees  of  the  water, 
would  be  a  fraud  upon  Ihe  subject.  The  orig- 
inal purchases  and  settlements  were  made,  and 
a  consideration  paid  to  the  State,  on  the  faith 
of  the  various  benefits  to  be  derived  from  using 
the  waters  of  this  stream.  High  prices  have 
been  given  by  subsequent  purchasers  with  a 
view  to  the  same  privileges.  These  constitute 
the  main  value  of  the  land.  If  there  was  an 
intention  in  the  State  to  reserve  the  stream,  an 
express  reservation  or  exception  should  have 
been  inserted  ;  or  the  intention  in  some  other 
way  made  known  to  the  purchaser.  He  takes 
under  boundaries  terminating  at  the  creek  or 
the  margin  of  the  creek.  The  meaning  of  the  I 
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parties  is  the  same.  It  is  that  the  grantee  should 
have  the  benefit  of  the  stream.  Wherever  his 
grant  touches  the  water,  the  common  law  gives 
him  a  right  to  the  stream,  subject  in  some 
cases  to  a  right  of  passage  ;  but  not  so  in  this 
case.  The  Chittenango  is  an  inconsiderable 
creek,  hardly  navigable  for  small  boats  at  the 
place  in  question.  The  State  might  as  well 
claim  every  insignificant  stream  within  its  bor- 
ders, on  the  ground  of  some  equivocal  words  in 
the  grant.  The  doctrine  of  Hargrave,  cited 
on  the  former  argument,  is  the  law  of  this 
State.  It  has  been  recognized  by  repeated  de- 
cisions of  our  courts.  If  the  grant  of  a  party 
touches  a  "stream  above  tide- water,  he  owns  of 
common  right  to  the  center. 

It  is  idle  now  to  talk  of  our  having  no  right. 
The  Appraisers  do  not  place  themselves  on  a 
defect  in  our  title.  They  set  up  a  claim  in  the 
State.  This  is  the  open  and  avowed  ground, 
under  the  oath  of  Mr.  Seymour.  They  do  not 
mean  to  allow  any  one  damages  for  subverting 
these  valuable  mills  and  mill  privileges.  Why 
did  they  not  enter  into  an  inquiry  as  to  the 
title?  If  it  is  not  in  the  relators,  it  is  in  some 
other  person  or  persons,  and  damages  are  due 
somewhere.  No.  This  valuable  property  has 
been  converted  to  the  use  of  the  State.  The 
State  derives  a  revenue  from  rent  of  the  sur- 
plus waters  to  about  $1,000  per  annum;  and 
yet  the  true  owners  are  set  at  defiance.  The 
^Appraisers  would  have  had  no  diffi-  [*533 
culty,  if  the  title  be  not  in  us,  in  finding  it  to 
be  in  somebody  whom  it  is  their  duty  to  pay. 
We  need  not  produce  our  deeds  here.  Title  is 
a  question  before  them.  We  are  in  possession. 
If  that  possession  has  been  rendered  valueless 
to  us  for  only  three  days,  instead  of  more  than 
that  number  of  years,  as  is  the  fact,  we  have 
sustained  some  damages  for  which  we  are  en- 
titled to  an  appraisement. 

But  suppose  all  authority  is  to  be  overturned; 
and  that  we  are  to  be  restrained  to  the  margin, 
the  nominal  boundary,  according  to  the  terms 
of  the  grant  as  set  up  by  the  Appraisers  ;  still 
we  touch  the  stream  ;  and  if  the  State  own  the 
bed,  they  have  no  right  on  that  ground  to  di- 
vert the  water.  It  takes  its  course  from  nature; 
and  though  it  runs  over  the  land  of  another, 
he  has  no  right  to  divert  it.  This  was  abun- 
dantly shown  by  authorities  cited  op  the  former 
argument.  It  is  a  new  refinement,  to  say  that 
a  grant  bounded  on  the  margin  of  the  creek 
does  not  touch  the  creek. 

Mr  Talcott,  in  reply.  I  shall  never  appear 
before  this  court  or  any  other,  to  advocate  a 
doctrine  which  would  operate  as  a  fraud  on 
purchasers.  When  the  State  desire  this,  they 
must  seek  some  other  instrument.  But  I  feel 
bound  to  resist  all  claims  upon  the  public  not 
founded  in  right.  I  admit  that,  whether  the 
relators  show  a  right  to  the  land  under  the 
water  or  not,  they  are  entitled  to  some  compen- 
sation, provided  they  make  out  a  right  in  them- 
selves to  the  land  adjoining  the  water.  The 
State  has  no  more  right  to  divert  the  water 
than  an  individual ;  and  if  these  relators  own 
the  land  under  the  water,  then  clearly  they  are 
entitled  to  full  damages.  The  question  is.how 
they  are  to  show  their  right  ?  If  the  inquiry 
had!  been  before  a  jury,  they  must  have  estab- 
lished their  claim  by  a  proper  deduction  of 
title,  or  other  proof  of  their  interest.  And  if 
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this  be  a  case  in  which  all  that  we  can  require 
of  the  parties  is,  to  make  their  own  affidavits, 
and  they  omit  to  set  forth  their  boundar^s;  is 
it  not  to  be  inferred  that  had  they  been  set 
5.34*]  *forth,  they  would  have  excluded  the 
stream?  Is  not  every  presumption  to  be  against 
them?  If  an  exception  or  reservation  be  neces- 
sary to  exclude  the  stream,  is  not  this  to  be  pre- 
sumed ?  If  there  may  be  any  case  in  which 
they  would  fail  of  a  right  to  the  center  of  the 
stream,  is  it  not  to  be  presumed?  If  the  grants 
were  produced  there  might  be  an  exception. 
If  the  proof  here  produced  is  to  be  sufficient — 
no  matter  what  the  boundary — everyone  bound- 
ed on  a  stream,  whether  there  be  an  exception 
or  not,  will  obtain  damages. 

I  said  the  Appraisers  have  made  a  decision, 
and  am  answered  that  there  was  no  adjudica- 
tion. What  is  there  lacking  to  a  complete  ad- 
judication ?  An  application  was  made  to  the 
Appraisers  ;  and  on  what  was  heard,  they  de- 
cided against  the  claim.  The  affidavits  of  the 
relators  complain  that  they  refused  and  did  not 
appraise.  And  they  ought  not,  if  the  decision 
be  correct.  They  refused  to  appraise,  because 
they  adjudged  that  the  relators  had  no  right. 
If  there  was  error  in  this,  the  remedy  is  not  by 
mandamus.  It  is  said  the  refusal  to  act,  if  it 
l>e  so  considered,  is  owing  to  a  mistake  of  the 
law.  The  court  will  not,  I  trust,  dispose  of  so 
important  a  question  by  granting  a  peremptory 
mandamus.  They  will  rather  award  an  alter- 
native mandamus,  in  order  that  all  the  facts 
may  be  brought  before  them  upon  the  return, 
and  that  the  State  may  have  its  writ  of  error. 
At  present  they  are  deprived  of  this  privilege, 
the  facts  not  appearing  on  the  record. 

But  if  there  be  no  error,  then,  of  course.they 
will  not  grant  an  alternative  mandamus.  The 
error  should  be  shown  positively.  On  the  case 
made  out,  the  court  will  presume  that  the  par- 
ties dare  not  swear  that  their  land  extended  to 
the  center. 

When  the  case  of  Jackson  v.Halstead  is  com- 
pared with' others,  it  will  be  found  there  is  no 
material  difference  between  them.  The  doc- 
trine of  Hargrave,  that  the  owner  of  the  bank 
owns  to  the  center  of  the  stream,  in  all  rivers 
where  the  tide  does  not  ebb  and  flow,  has  been 
too  long  settled  and  too  often  recognized,  to  be 
disputed  by  any  one  making  the  least  preten- 
5J55*]  sions  to  legal  knowledge.  I  do  *not 
deny  that  doctrine.  I  am  insisting  that  there 
may  be  exceptions  to  that  rule.  I  do  this  on 
the  authority  of  Jackson  v.  Halstead.  There  is 
no  need  of  a  positive  exception  or  reservation, 
if  the  grantee  is  limited  to  a  particular  bound- 
ary on  the  shore.  This  stops  him  short  of  the 
center.  It  may  or  may  not  be,  that  these  rela- 
tors are  bounded  on  the  center.  If  they  are, 
let  them  be  required  to  show  the  fact. 

His  said  the  State  cannot  divert  the  water, 
without  allowing  damages,  if  the  titles  of  the 
relators  touch  the  river.  I  have  admitted  this; 
but  the  same  answer  applies.  Let  them  show 
their  right  particularly.  If  they  do  not  reach 
the  stream,  they  have  no  right  to  the  value  of 
the  water.  If  the  boundary  stops  at  the  mar- 
gin, they  have  no  right  to  the  water  or  the  use 
of  the  water. 

SUTHERLAND,  J.,  intimated  when  the  Attor- 
ney-General first  moved,  that  there  could  be 
no  objection  to  change  the  peremptory  nutnda- 
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mus  into  an  alternative  one,  if  this  alone  was 
requested.  The  court,  at  the  last  term,  under- 
stood the  counsel  for  the  Appraisers  as  saying" 
explicitly,  that  nothing  further  was  desired 
than  the  opinion  of  the  court  on  the  case,  as  it 
then  stood  ;  which  would  be  acquiesced  in  by 
the  Appraisers.  Otherwise,  the  course  would 
have  been  to  grant  an  alternative  mandamus. 

After  the  argument  was  closed,  and  the 
court  had  taken  several  days  for  advisement, 

SAVAGE,  Ch.  «/.,  remarked  that  the  main 
question  made  at  the  last  term  related  to  the 
extent  of  the  boundary.  The  court  were  then 
of  the  opinion  that  it  carried  the  land  to  the 
center  of  the  stream.  Nothing  which  had  fall* 
en  from  the  Attorney-General  on  the  reargu- 
ment  had  changed  their  opinion  upon  this- 
point.  Objections,  that  a  mandamus  will  not 
lie,  and  that  the  relators  do  not  make  out  their 
case,  are  now  started  ;  but  we  adhere  to  the 
opinion  that  the  case  is  one  to  which  the  rem- 
edy by  mandamus  is  applicable  ;  and  that  the 
case  is  sufficient^'  made  out  in  evidence.  We 
understand  the  Appraisers  refused  to  act,  be- 
cause *they  thought  the  bed  of  the  Chit-[*536 
tenango  belonged  to  the  State;  that  they,  there- 
fore, had  no  jurisdiction,  private  property  not 
being  invaded.  We  hold  otherwise;  that  pri 
vate  property  has  been  invaded;  that  they  have 
jurisdiction ;  and  should  go  on  and  appraise. 
To.  what  particular  individuals  the  property 
may  belong,  is  a  question  for  them  to  decide. 

It  is,  however,  suggested,  that  the  question 
is  an  important  one,  on  account  of  the  amount 
of  the  property  involved  in  it ;  and  that  it 
should  be  put  in  such  a  shape  as  to  be  re- 
viewed on  error,  should  the  State  desire  this. 
We  think  the  suggestion  perfectly  right;  and 
with  a  view  to  that  object,  we  direct  the  form- 
er rule  and  subsequent  proceedings  to  be  va- 
cated, and  that  an  alternative  mandamus  issue. 
This  will  enable  the  Appraisers  to  put  the 
facts  on  record  by  a  return,  if  they  shall  be  so 
advised;  and  the  judgment  to  be  rendered  on 
that  return  may  be  reviewed. 

Rule  accordingly. (a) 

Cited  In— 3  Wend.,  635 ;  5  Wend.,  448,  454  and  460  : 
13  Wend.,  368,  371;  17  Wend.,  613;  20  Wend..  153;  5 
Den.,  604.  n.;  1  Paige,  448 ;  5  Paige,  143 ;  9  Paige,  561; 
33  N.  Y.,  468. 477;  a5  N.  Y..  458;  72  N.  Y..  216;  1«  Hun. 
383;  2  Barb.,  417;  9  Barb.,  360;  13  Barb.,  441;  14 
Barb.,  219.  517 ;  18  Barb..  285 ;  30  Barb.,  15;  34  Barb., 
501,  520,  592;  48  Barb..  666:  22  How.  Pr.,  115,  134; 
Edm.,  551  ;  Olcott,  22;  105  Mass.,  355  :  10  Minn.,  102  ; 
20  Wis.,  432;  22  Am.  Dec.,  474  (5  W.  H.,  520) :  33  Am. 
Dec..  271  (8  Parker,  9) ;  46  Am.  Dec.,  572  (2ti  Me..  384); 
12  Am.  Rep.,  165  (51  N.  H.,  504) ;  40  Am.  Uep.,  29  (5 
Lea,  204) ;  44  Am.  Kep.,  398,  401  (92  N.  Y.,  4«3);  38  Am. 
Rep.,  409  (83  N.  Y.,  185). 

(a)  The  Treatise  of  Sir  Matthew  Hale.  De  jure 
Ifari*,  has  been  so  often  recognized  in  this  country 
and  in  England,  that  it  has  become  the  text  lx>ok, 
from  which,  when  properly  undcrstood.there  seems 
to  be  no  appeal  either  by  sovereign  orsubjeet.upon 
any  question  relating1  to  their  respective  rights, 
either  in  the  sea,  arms  of  the  sea,  or  pri  vate  Streams 
of  water.  VUle  Palmer  v.  Mulligan,  3  Cai.,  307 :  Id., 
315,  per  Thompson,  J. ;!<!.,  3l8,per  Kent.  Ch.J.;  Peo- 
ple v.  Platt,  17  Johns.,  195,  209.  210;  Hooker  v.  Cmn- 
minKS,  20  Johns.,90,  99-101;  Adams  v.  Pease,  2  Conn. 
N.  S.,  481,  483,  484;  Arnold  v.  Mundy,  1  Halst,,  1.  74  ; 
Claremont  v.  Carlton,  2  N.  H.,  369,  .171 :  Haye's  Kxr. 
v.  Bowman.  1  Rand.,  417,  420.  In  England,  even  on 
rights  of  prerogatlve.the  court*  sean  Vila  words  with 
as  much  can*  as  if  they  had  been  found  in  Magna 
Charta;  and  the  meaning  onee  ascertained,  they  do 
not  trouble  themselves  to  search  any  further,  vide 
King  v.  L<1.  Yarlwroiiirh,  3  Barnw.  &  Or.,  91.  They 
almost  justify. in  regiK'cfto  his  writingn.the  extrav- 
agant encomium  which  Mr.  Wirt  ha*  passed  upon 
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him  as  a  Judge :  that, "  with  a  mind  beaming  the  ef- 
fulgence of  noon-day,  he  sat  on  the  bench  like  a  de- 
scended g-od  I  "  2  Burr.  Tr.,  by  Hob.,  67.  His  work 
is  so  often  quoted,  his  doctrines  are  so  full,  his  dis- 
tinctions so  clear,  and  his  illustrations  so  striking 
and  apposite,  that  they  seem  to  deserve  an  insertion 
in  our  books,  somewhat  more  at  length  than  they 
are  to  be  found  in  the  quotations  of  counsel  or 
judges ;  especially  as  there  is,  I  believe,  no  late  edi- 
tion of  the  work ;  and,  to  many  of  the  profession,  it 
is  not.  therefore,  readily  accessible.  It  was  first  pub- 
537*]  lished  by  the  learned  Fra.  Hargrave  *araong 
various  other  titles,  and  is  usually  cited  as  Harg. 
Law  Tracts.  The  only  title  material  to  our  purpose, 
"De  jure  marie  et  brachiorum  ejusdem,"  is  the  first 
part  of  a  manuscript  treatise  in  three  parts,  by  LA. 
GhJ.  Hale:  and  is,therefore,sometiines  cited  as  Hale 
de  jure,  &c.  This  first  part  ia  divided  into  seven 
chapters  of  about  44  small  octavo  pages  in  the 
whole.  The  course  I  propose  in  this  note,  is  to  give 
the  mere  text  of  4  chapters  in  this  first  part,  verba- 
tim, generally  omitting  the.  author's  quotations; 
which  are  mostly  of  MSB,  or  of  old  treatises,  entries 
and  reports ;  all  of  which  are,  quoad  hoc,  superseded 
by  the  high  authority  of  Hale.  Instead  of  these,  I 
will  insert  such  late  authorities,  especially  Ameri- 
can, as  have  passed  upon  the  very  position  laid  down 
by  him. 

PARS  PRIMA. 

Dejure  Maris  el  Brachiorum  ejusdem. 

CAP.  I. 
Concerning  the  interest  of  fresh  rivers. 

Fresh  rivers,  of  what  kind  soever,  do,  of  common 
right,  belong  to  the  owners  of  the  soil  adjacent ;  so 
that  the  owners  of  the  one  side  have,  of  common 
right,  the  propriety  of  the  soil ;  and  consequently 
the  right  of  fishing,  usque  /Hum  aquce ;  and  the  own- 
ers of  the  other  side,  the  right  of  soil  or  ownership, 
and  fishing  unto  the  Mum  aqucv  on  their  side.  And 
if  a  man  be  owner  of  the  land  of  both  sides,  in  com- 
mon presumption,  he  is  owner  of  the  whole  river ; 
and  hath  the  right  of  fishing  according  to  the  extent 
of  his  land  in  length.  With  this  agrees  the  common 
experience.  Palmer  v.  Mulligan,  &c.,  and  other 
cases  cited  above  at  the  beginning  of  this  note. 

But  special  usage  may  alter  that  common  pre- 
sumption; for  one  man  may  have  the  river,  and 
others  the  soil  adjacent ;  or  one  man  may  have  the 
river  and  soil  thereof,  and  another  the  free  or  sev- 
eral fishing  in  that  river. 

If  a  fresh  river,  between  the  lands  of  two  lords  or 
owners,  do  insensibly  gain  on  one  side,  or  the  other 
side,  it  is  held  that  the  propriety  continues  as  before 
i  n  the  river.  [What  shall  be  deemed  insensible  gain. 
The  King  v.Ld.  Yarborough.cited  ante,  in  this  note.] 
But  if  it  be  done  sensibly  and  suddenly,  then  the 
ownership  of  the  soil  remains  according  to  the 
former  bounds.  As  if  the  river  running  between  the 
lands  of  A  and  B,  leaves  his  course,  and  sensibly 
makes  his  channel  entirely  in  the  lands  of  A  :  the 
whole  river  belongs  to  A.  Aqua  cedit  solo.  And  so 
it  is,  though  if  the  alteration  be  by  insensible  de- 
grees, but  there  be  other  known  boundaries,  as 
stakes  or  extent  of  land.  22  Ass.,  pi.  93.  And  though 
the  book  make  a  question,  whether  it  hold  the  same 
law  in  the  case  of  the  sea  or  the  arms  of  it ;  yet  cer- 
tainly the  law  will  be  all  one,  as  we  shall  have  occa- 
sion to  show  in  the  ensuing  discourse. 

But  yet  special  custom  may  alter  the  ease  in  great 
rivers.  For  instance  the  River  of  Severn,  which  is 
a  wild  river ;  yet,  by  the  common  custom  used  be- 
low Gloucester  Bridge,  it  is  the  common  boundary 
of  the  manors  of  either  side,  what  course  soever  the 
river  takes;  viz.:  the  filum  aquae  is  the  common 
mark  or  boundary ;  though  it- borrow  great  quanti- 
538*]  ties  of  *land,  sometimes  of  the  one  side,  some- 
times of  the  other ;  and  gives  them  to  the  opposite 
shore. 

Though  fresh  rivers  are,  in  point  of  propriety,  as 
before,  prima  facie,  of  a  private  interest ;  yet,  as 
well  fresh  rivers  as  salt,  or  such  as  flow  and  reflow, 
may  be  under  these  two  servitudes,  or  affected  by 
them,  viz.:  one  of  prerogative  belonging  to  the 
King,  and  another  of  public  interest,  or  belonging 
to  the  people  in  general. 

Of  these  In  the  ensuing  chapters. 

CAP.  II. 

Of  the  right  of  prerogative  in  private  or  fresh  rivers. 
The  King,  by  an  ancient  right  of  prerogatives, 
hath  had  a  certain  interest  in  many  fresh  rivers, 
even  where  the  sea  doth  not  flow  or  reflow,  as  well 
as  in  salt  or  arms  of  the  sea  ;  and  those  are  these 
which  follow : 
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1st.  A  right  of  franchise  or  privilege,  that  no  man 
may  set  up  a  common  ferry  for  all  passengers,  with- 
out a  Drescription  time  out  of  mind,  or  a  charter 
from  tne  King.  He  (the  owner)  may  make  a  ferry 
for  his  own  use  or  the  use  of  his  family;  but  not  for 
the  common  use  of  all  the  King's  subjects  passing 
that  way ;  because  it  doth,  in  consequent,  tend  to  a 
common  charge :  and  is  become  a  thing  of  public 
interest  and  use,  and  every  man  for  his  passage  pays 
a  toll,  which  is  a  common  charge,  and  every  ferry 
ought  to  be  under  a  public  regulation ;  viz.:  that  it 
give  attendance  at  due  times,  keep  a  boat  in  due 
order,  and  take  but  reasonable  toll ;  for  if  he  (the 
ferryman)  fail  in  these  he  is  finable.  And  henee  it  is, 
that  if  a  common  bridge  be  broken,  whereby  there 
is  no  passage,  but  by  a  boat  or  ferry ;  it  hath  been 
anciently  practiced  in  the  Exchequer,  to  compel 
that  ferryman,  that  ferries  over  people  for  profit, 
without  a  charter  from  the  King  or  a  lawful  pre- 
scription, to  account  for  the  benefit  above  his  rea- 
sonable pains  and  charge. 

And  this  that  is  said  in  reference  to  a  fresh  or 
private  river,  holds  place  much  more  in  a  public 
river  or  arm  of  the  sea ;  and  therefore,  it  need  not 
be  repeated  when  we  come  to  that  subject. 

2d.  An  interest,  as  Imaycall  it,  of  pleasure  or  rec- 
reation. [Inapplicable  to  the  U.  S.;  and  obsolete  in 
England,  as  Hale  says.] 

3d.  An  interest  of  Jurisdiction,  viz.:  in  reference 
to  common  nuisances  in  or  by  rivers ;  as  where  the 
sewers  were  not  kept,  which  gave  rise  to  the  com- 
mission of  sewers,  as  well  for  1'resh  rivers  as  for  salt. 

And  another  part  of  the  King's  jurisdiction  in  re- 
formation of  nuisances  is,  to  reform  and  punish 
nuisances  in  all  rivers,  whether  fresh  or  salt,  that 
are  a  common  passage,  not  only  for  ships  and  greater 
vessels,  but  also  for  smaller,  as  barges  or  boats ;  to 
reform  the  obstructions  or  annoyances  that  are 
therein  to  such  common  passage ;  for,  as  the  com- 
mon highways  on  the  land  are  for  the  common 
land  passage,  so  these  kind  of  rivers,  whether  fresh 
or  salt,  that  bear  boats  or  barges,  are  high  ways  by 
water ;  and  as  the  highways  by  land  are  called  aJtie 
viae  regice,  so  these  public  rivers  for  public  passage 
are  called  fluvii  regales,  and  haul  streamer  le  Roy ; 
not  in  reference  to  the  propriety  of  the  river,  but 
to  the  public  use  ;  all  things  of  public  safety  and 
convenience  being  in  a  special  manner  under  the 
King's  *care,  supervision  and  protection.  [*539 
And,  therefore,  the  report  in  Sir  John  Davyes,  of 
the  piscary  of  Ban,  mistakes  the  reason  of  those 
books,  that  call  these  streames  le  Roy,  as  if  they 
were  so  called  in  respect  to  propriety,  as  19  Ass.,  0  ; 
Dy.,  11.  For  they  are  called  so  because  they  are  of 
public  use,  and  under  the  King's  special  care  and 
protection,  whether  the  soil  be  his  or  not. 

And  this  leads  me  to  the  third  chapter. 

CAP.  III. 

Concerning  public  streams. 

There  be  some  streams  or  rivers  that  are  private, 
not  only  in  propriety  or  ownership ;  but  also  in  use, 
as  little  streams  and  rivers  that  are  not  a  common 
passage  for  the  King's  people.  Again ;  there  be 
other  rivers,  as  well  fresh  as  salt,  that  are  of  com- 
mon or  public  use,  for  carriage  of  boats  and  light- 
ers. And  these  whether  they  are  fresh  or  salt, 
whether  they  flow  and  reflow  or  not,  are  prima  facie 
publici  jurix,  common  highways  for  man  or  goods, 
or  both,  from  one  inland  town  to  another.  Thus 
the  rivers  of  Wey,-  of  Severn,  of  Thames  and  divers 
others,  as  well  above  the  bridges  and  ports  as  be- 
low ;  as  well  above  the  Sowings  of  the  sea  as  below, 
and  as  well  where  they  have  come  to  be  of  private 
propriety,  as  in  what  part  they  are  of  the  King's 
propriety.are  public  rivers  juris  putilici.  And,  there- 
fore, all  nuisances  and  impediments  of  passages  of 
boats  and  vessels,  though  in  the  private  soil  of  any 
person,  may  be  punished  bv  indictments,  and  re- 
moved ;  and  this  was  the  reason  of  the  Statute  of 
Magna  Charta,  cap.  23. 

Omnes  kidelli  deponantur  per  Thamifam  et  Med- 
wauam,  et  per  totam  Anglia-m  nisi  per  costera  m  mart*. 

These  kind  of  nuisances  were  such  as  hindered  or 
obstructed  the  passage  of  boats,  as  wears,  piles, 
choaking  up  the  passage  with  filth,  diverting  of  the 
water  by  cuts  or  trenches,  decay  of  the  banks,  or 
the  like. 

And  they  were  reformed. 

Sometimes  by  indictments  or  presentments  in  the 
Leets,  Sessions  of  the  Peace,  Oyer  and  Terminer, 
or  before  justices  of  Assize. 

Oftentimes  in  the  King's  Bench :  as  Hil.,  50,  E. 
3 ;  B.  R.  Rot.,  23,  for  nuisances  in  the  River  Trent ; 
H.  23,  E.  3,  B.  R.  Rot.,  61,  in  the  River  Ouse ;  H.  21, 
E.  1,  in  the  River  Severn ;  Tr.,  28  E.  3,  Rot.,  29,  in  the 
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River  Leigh :  and  generally  in  all  other  rivers  within 
the  bodies  of  countries,  which  had  common  pas- 
sage of  boats  or  barges,  whether  the  water  were 
fresh  or  salt ;  the  King's  or  a  subject's. 

Sometimes  by  special  commission,  as  for  the  River 
of  Leigh. 

And  sometimes  by  the  parties  that  were  preju- 
diced by  such  nuisance,  without  any  process  of  law. 

But  if  any  person  at  his  own  charge.makes  his  own 
private  stream  to  be  passable  for  boats  or  barges, 
either  by  making  of  locks  or  cuts,  or  drawing  to- 
gether other  streams ;  and  hereby  that  river,  which 
was  his  own  in  point  of  propriety  become  now  capa- 
ble of  carriage  of  vessels ;  yet  this  seems  not  to 
make  it  juris  puhlici ;  and  he  may  pull  it  down  again, 
or  apply  it  to  his  own  private  use.  For  it  is  not 
hereby  made  to  be  juris  publici,  unless  it  were  done 
at  a  common  charge,  or  by  a  public  authority ;  or 
54O»]  that  by  long  *continuance  of  time  it  hath  been 
f  reely  devoted  to  a  public  use.  And  so  it  seems  also 
to  be,  if  he  that  makes  such  a  new  river  or  passage 
doth  it  by  way  of  recompence  or  compensation  for 
some  other  public  stream  that  he  hath  stopped  for 
his  own  conveniency:  as  in  the  case  of  the  Ab- 
bott of  St.  Austens,  Canterbury,  mentioned  in  the 
Register.  So  likewise,  if  he  purchaseth  the  King's 
Charter  to  take  a  reasonable  toll  for  the  passage  of 
the  King's  subjects,  and  puts  it  in  use ;  these  seem 
to  be  devoting,  and,  as  it  were,  consecrating  of  it  to 
the  common  use.  As  he  that  by  an  ad  mind  dam- 
num,  and  license  thereupon  obtained,  changeth  a 
way,  and  sets  out  another  in  his  own  land ;  this 
new  way  is  thereupon  become  juris  publici  as  well 
as  a  way  by  prescription.  For  no  man  can  take  a 
settled  or  constant  toll  even  in  his  own  private  land, 
for  a  common  passage,  without  the  King's  license. 

CAP. IV. 

Concerning  the  King's  interest  in  salt  waters,  the  sea 

and  its  arms,  and  the  soil  thereof;  and  first, 

of  the  right  of  fishing  there. 

Thus  much  concerning  fresh  waters  or  inland 
rivers,  which,  though  they  empty  themselves  me- 
diately into  the  sea,  are  not  called  arms  of  the  sea, 
either  in  respect  of  the  distance  or  smallness  of  them. 

We  come  now  to  consider  the  sea  and  its  arms : 
and  first,  concerning  the  sea  itself. 

The  sea  is  that  which  lies  within  the  body  of  a 
county  or  without.  That  arm  or  branch  of  the  sea, 
which  lies  within  the  fauces  terrce,  where  a  man 
may  reasonably  discern  between  shore  and  shore,  is, 
or  at  least,  may  be  within  the  body  of  a  county ; 
and,  therefore,  within  the  jurisdiction  of  the  sher- 
iff or  coroner. 

The  part  of  the  sea  which  lies  not  within  the  body 
of  a  county,  is  called  the  main  sea  or  ocean. 

The  narrow  sea,  adjoining  to  the  coast  of  En- 
gland, is  part  of  the  waste  and  demesnes  and  domin- 
ions of  the  King  of  England,  whether  it  lie  within 
the  body  of  any  county  or  not. 

The  King's  right  of  propriety  or  ownership  in  the 
sea  and  soil  thereof,  is  evinced  principally  in  these 
tilings  that  follow. 

1st.  The  right  of  fishing  in  this  sea,  and  the  creeks 
and  arms  thereof,  is  originally  lodged  in  the  Crown, 
as  the  right  of  depasturing  is  originally  lodged  in 
the  owner  of  the  waste  whereof  he  is  lord,  or  as  the 
right  of  fishing  belongs  to  him  that  is  the  owner  of 
a  private  or  inland  river. 

But  though  the  King  is  the  owner  of  this  great ! 
waste,  and  as  a  consequent  of  his  propriety,  hath 
the  primary  right  of  fishing  in  the  sea  and  the 
creeks  and  arms  thereof :  yet  the  common  people 
of  England  have  regularly  a  liberty  of  fishing  in 
the  sea  or  creeks  or  arms  thereof,  as  a  public  com- 
mon of  piscary:  and  may  not,  without  injury  to 
their  right,  be  restrained  of  it :  unless  in  such  places, 
creeks  or  navigable  rivers,  where  either  the  King 
or  some  particular  subject,  hath  gained  a  propriety 
exclusive  of  that  common  liberty. 

3d.  The  next  evidence  of  the  King's  right  and 
propriety  in  the  sea,  and  the  arms  thereof,  is  his 
riirht  of  propriety  to 
54l»]    The  shore;  and, 

The  Marltlma  Tncremenla. 

(1)  The  shore  is  that  ground  that  is  between  the 
ordinary  high  water  and  low  water  mark.  This  doth 
nrimn  facie  and  of  common  right  belong  to  the 
King,  both  In  the  shore  of  the  sea,  and  the  shore  of 
the  arms  of  the  sea. 

And  heroin  then*  shall  bo  th<-8o  thinirs  exainitmhlo. 

1st.  What  shiill  be  said  the  shore,  or  lit  tun  mnrus. 

•-M.  What  shall  be  said  an  arm  or  creek  of  the  sea. 

3d.  What  evidence  there  is  of  thcKlng's  propriety 
thereof. 

«COWKN  6. 


1.  For  the  first  of  these ;  it  is  certain,  that  that 
which  the  sea  overflows,  either  at  high  spring  tides, 
or  at  extraordinary  tides,  comes  not,  as  to  this  pur- 
pose, under  the  denomination  of  littus  mans;  and, 
consequently,  the  King's  title  is  not  of  that  large 
extent ;  but  only  to  land  that  is  usually  ovej-flowed 
at  ordinary  tides.    That,  therefore,  I  call  the  shore, 
that  is  between  the  common  high  water  and  low 
water  mark. 

2.  For  the  second ;  that  is  called  an  arm  of  the  sea 
where  the  sea  flows  and  reflows :  and  so  far  only  as 
the  sea  flows  and  reflows  ;  so  that  the  River  Thames, 
above  Kingston,  and  the  River  of  Severn,  above 
Tewkesbury.  &c.,  though    there   they  are  public 
rivers,  yet  are  not  arms  of  the  sea.    But  it  seems 
that  although  the  water  be  fresh  at  high  water,  yet 
the  denomination  of  an  arm  of  the  sea  continues,  if 
it  flow  and  reflow  as  in  Thames  above  the  bridge. 
Doug.,  444. 

3.  For  the  third :  it  is  admitted  that  de  jure  corn- 
muni  between  the  high  water  and  low  water  mark 
doth,  prima  facie,  belong  to  the  King.    5  Rep.,  107 ; 
Constable's  case ;  Dy.,  336.  Although  it  is  true,  that 
such  shore  may  be,  and  commonly  is  parcel  of  the 
manor  adjacent,  and  so  may  be  belonging  to  a  sub- 
ject, as  shall  be  shown,  yet,  prima  facie,  it  is  the 
King's. 

And  as  the  shore  of  the  sea  doth,  prima  facie,  be- 
long to  the  King,  viz.:  between  the  ordinary  high 
water  and  low  water  mark,  so  the  shore  of  an  arm 
of  the  sea  between  the  high  water  and  low  water 
mark,  belongs,  prima  facie,  to  the  King,  though  it 
may  also  belong  to  a  subject,  as  shall  be  shown  in 
the  uext  chapter.  [He  mentions  here  two  cases  of 
a  number  of  houses  claimed  by  or  in  right  of  the 
King;  in  which  it  was  adjudged  that  the  claim  was 
good  because  they  were  built  between  high  and  low 
water  mark,  where  the  tide  flowed  and  reflowed— 
the  one  case  arising  upon  the  River  Tyne,  the  other 
upon  the  Thames.] 

And  this  shall  suffice  for  the  King's  right  in  the 
shore  of  the  sea,  or  rivers  that  are  arms  of  the  sea, 
viz.:  the  land  lying  between  the  high  water  and  the 
low  water  mark  at  ordinary  tide. 

(3)  The  King  hath  a  title  to  mantttmalnerementa, 
or  increase  of  lanjfl  by  the  sea ;  and  this  is  of  three 
kinds,  viz.:  1.  Increase  per  projectionem  vel  alluvi- 
onem.  2.  Increase  per  relictionem  vel  desertionem. 
3.  Per  insidcB  productionem. 

1.  The  increase  per  dttuvionem  is,  when  the  sea,  by 
casting  up  sand  and  earth,  doth  by  degrees  increase 
the  land,  and  shut  itself  out  further  than  the  an- 
cient bounds  went ;  and  this  is  usual.    The  reason 
why  this  belongs  to  the  Crown  is,  because  in  truth 
the  soil,  where  there  is  now  dry  land,  *was  L*542 
formerly  part  of  the  very  fundus  man's ;  and,  con- 
sequently, belonged  to  the  King.    But  indeed  if 
such  alluvion  be  so  insensible,  that  it  cannot  be  by 
any  means  found  that  the  sea  was  there,  Mem  est 
noncsseet  non  apparere;  the  land  thus  increased 
belongs,  as  a  perquisite,  to  the  owner  of  the  land 
adjacent- 

2.  The  increase  per  relictionem,  or  recess  of  the 
sea.     This  doth,  de  jure  communi,   belong  to  the 
King ;  for,  as  the  sea  is  parcel  of  the  waste  or  de- 
mesne; so,  of  necessity,  the  land  that  lies  under  it ; 
and,  therefore,  it  belongs  to  the  King  when  left  by 
the  sea;  and  so  also  it  regularly  holds  in  land*  de- 
serted by  a  river,  that  is  an  arm  of  the  sea  or  a  creek 
of  the  sea,  prima  facie,  especially  if  the  creek  or 
river  be  part  of  a  port. 

Car.  prlmi,  upon  an  information  against  Olds- 
worth  and  others,  for  that  which  is  now  called  Sut- 
ton  Marsh,  that  300  acres  of  land  was  relictum  per 
mare,  and  that  the  defendants  had  intruded  into  it ; 
the  defendants  pleaded  special  ly,  tind  entitled  them- 
selves by  prescription  to  tho  lands  project  by  the 
sea;  and  upon  a  demurrer  adjudged  against  them. 
That  1st.  By  the  proscription  or  title  mado  to  lands 
project,  which  is  ./»«  auuvinnis,  no  answer  is  given 
to  the  title  of  information  for  lands  relict,  for  thoso 
were  of  several  natures.  2.  It  was  hold  that  it  lies 
not  in  proscription  to  claim  lands  relict  per  mure  ; 
for  so  if  the  channel  between  us  and  France  should 
dry  up,  a  man  might  prescribe  for  it,  which  is  un- 
reasonable; for 

NiMl  prexcribUur  nM  quod  poxsidetur. 

But  this  hath  found  some  exceptions,  Iicaidcs 
these  that  follow  in  tho  ensuing  clwpter. 

If  a  subject  hath  had,  by  proscription,  tho  prop- 
erty of  u  certain  tract,  or  crook,  or  navigable  rivor. 
or  arm  of  the  sea,  oven  whllo  it  is  covered  with 
water,  by  certain  known  mi*U-s  or  oxtont ;  this, 
though  it  should  t>o  rolictod.  the  subject  will  have 
the  propriety  in  tho  soil  relictod.  For  ho  had  it  !*•- 
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fore,  though  covered  with  water ;  and  although  the 
sea  is  a  fluid,  yet  the  terra  or  svlum  subjectum  is 
fixed ;  and  by  force  of  a  clear  and  evident  usage,  a 
subject  may  nave  the  propriety  of  a  private  river ; 
though  the  acquest  of  the  former  be  more  difficult, 
and  requires  a  very  good  evidence  to  make  it  out, 
as  shall  be  said  in  the  ensuing  chapter. 

If  a  subject  hath  land  adjoining  the  sea,  and  the 
violence  of  the  sea  swallow  it  up,  but  so  that  yet 
there  be  reasonable  marks  to  continue  the  notice 
of  it ;  or  though  the  marks  be  defaced ;  yet  if  by 
situation  and  extent  of  quantity,  and  bounding 
upon  the  firm  land,  the  same  can  be  known,  though 
the  sea  leave  this  land  again,  or  it  be  by  art  or  in- 
dustry regained,  the  subject  doth  not  lose  his  pro- 
priety ;  and  accordingly  it  was  held  by  Cooke  and 
Foster,  M,  7.  Jac.  C.  B.,  though  the  inundation 
continue  forty  years. 

If  the  mark  remain  or  continue,  or  extent  can 
reasonably  be  certain,  the  case  is  clear. 

3.  The  third  sort  of  maritime  increase  are  islands 
arising  de  nopo  in  the  King's  seas,  or  the  King's 
arms  thereof.  These  upon  the  same  account  and 
reason,  prima  facie,  and  of  common  right  belong  to 
the  King  ;  for  they  are  part  of  that  soil  of  the  sea 
that  belonged  before  in  point  of  propriety  to  the 
King ;  for  when  islands  de  novo  arise,  it  is  either  by 
the  recess  or  sinking  of  the  water,  or  else  by  the 
exaggeration  of  sand  and  slubb,  which,  in  process 
543*]  *of  time,  grow  firm  land  environed  with 
water ;  and  thus  some  places  have  arisen,  and  their 
original  recorded,  as  about  Ravensend,  in  Yorkshire. 

And  thus  much  of  the  King's  right  of  propriety 
which  he  hath  in  the  sea ;  and  also,  prima  facie,  and 
in  common  presumption,  in  the  ports  and  creeks 
and  arms  of  the  sea. 

Mr.  Butler,  in  his  note  (205)  to  Co.  Litt.,  261  a,  con- 
siders Ld.  Hale  as  having  exhausted  the  subject 
upon  which  he  treats ;  and  had  this  great  man  fol- 
lowed out  his  doctrine  of  private  rivers,  with  its 
various  consequences  and  illustrations,  as  fully  as 
he  has  done  his  doctrines  of  the  sea  and  its  arms, 
very  little  would  have  been  left  for  our  courts  to 
do  in  filling  up  the  outline.  As  his  positions  are, 
however,  more  general  in  respect  to  the  former, 
while  at  the  same  time  they  are  of  more  extensive 
application,  they  have  been  oftener  the  subject  of 
discussion  in  our  courts,  and  would  seem  to  call  for 
further  notice. 

The  general  policy  and  excellence  of  his  doctrines 
have  been  the  most  fully  and  ably  vindicated  in 
Conn,  and  N.  Y.  "  A  more  perfect  system  of  regu- 
lations on  this  subject,"  says  Ch.  J.  Swift,  2  Conn. 
N.  S.,  483,  "  could  not  be  devised.  It  secures  com- 
mon rights,  as  far  as  the  public  interest  requires, 
and  furnishes  a  proper  line  of  demarcation  between 
them  and  private  rights."  This  doctrine,  says  Hos- 
mer,  J.,  "  promotes  the  grand  ends  of  civil  society 
by  pursuing  that  wise  and  orderly  maxim  of  assign- 
ing to  everything  capable  of  ownership  a  legal  and 
determinate  owner.  These  remarks  are  followed 
up  and  vindicated  by  Spencer,  late  Ch.  J.,  in  Hooker 
v.  Cummings,  20  Johns.,  101. 

The  general  distinctions  deemed  of  so  much  ex- 
cellence and  importance  by  these  learned  judges, 
and  which,  at  this  day,  no  lawyer  will  hazard  his 
reputation  by  controverting,  are  that  rivers  not 
navigable,  that  is,  fresh  rivers,  of  what  kind  soever, 
do,  of  common  right,  belong  to  the  owners  of  the 
soil  adjacent,  to  the  extent  of  their  land  in  length. 
But  that  rivers  where  the  tide  ebbs  and  flows  be- 
long, of  common  right,  to  the  State.  That  this 
ownership  of  the  citizen  is  of  the  whole  river,  viz. : 
the  soil  and  the  water  of  the  river ;  except  that  in 
his  river,  where  boats,  rafts,  &c.,  may  be  floated  to 
market,  the  public  have  a  right  of  way  or  easement. 
In  a  special  manner,  where  the  subject  claims  under 
a  grant  from  the  State,  bounded  by  a  river  not 
navigable,  this  grant  extends  usque  filum  aquae, ;  as 
was  neld  in  Hayes'  Exr.  v.  Bowman,  1  Rand.,  420, 
per  Cur. ;  Claremont  v.  Carlton,  2  N.  H.,  369,  S.  P. ; 
and  Lunt  v.  Holland,  14  Mass.,  149.  This  was  also 
admitted  by  the  Atty-Gen.,  it  will  be  recollected,  in 
arguing  the  principal  case,  ante,  534. 

The  only  question  that  can  generally  arise  be- 
tween the  citizen  and  the  State,  as  to  the  ownership 
of  rivers  above  the  tide,  is  whether  the  former  be 
owner  of  the  soil  adjacent,  within  the  meaning  of 
Hale.  , 

As  to  this  question,  there  is  certainly  no  technical 
or  particular  mode  of  expression  in  the  grant  nec- 
essary to  make  him  so.  In  the  case  of  the  River 
Banue,  Dav.,  152,  it  is  said,  in  every  river  not  nav- 
igable, "  the  terre-tenants  on  each  side  have  an  in- 
terest of  common  right;"  and  so  is  the abbrevia- 
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tion  of  that  case  in  2  Roll.  Abr.,  170,  pi.  14,  which 
was  edited  by  Hale.  By  Holt,  12  Mod.,  510:  "If  a 
river  run  contiguously  between  the  land  of  two 
persons,  each  of  them  is,  of  common  right,  owner 
of  that  part  of  the  river  which  is  "next  his  [*544 
land."  By  Ld.  Mansfield,  in  Carter  v.  Murcot,  4 
Burr.,  2164 :  "  In  rivers  not  navigable,  the  proprie- 
tors of  the  land  have  the  right  of  fishery  on  their 
respective  sides ;  and  it  generally  extends  ad  filum 
medium  aquce." 

The  proposition  for  the  citizen  to  establish,  then, 
is  that  he  is  the  owner,  terre-tenant  or  proprietor 
of  the  soil  adjacent  to  the  river  above  the  tide ;  and 
then,  of  common  right,  he  owns  the  river. 

1.  Owner,  terre-tenant  or  proprietor.    No  doubt 
this  may  be  either  in  fee  or  of  any  particular  estate 
of  an  equitable  or  legal  estate ;  and  the  ownership 
of  the  river  shall  be  co-extensive  in  estate  as  well 
as  territory.    This  was  held  in  the  principal  case, 
ante,  518. 

2.  Of  the  adjacent  soil.    Adjacent  (in  Lat.  adjacens 
db  adjaeeo)  is  defined,  lying  close,  bordering  upon. 
The  Lat.  verb  means,  to  lie  contiguous,  or  border 
upon,  to  abut,  adjoin.    Thus  an  assize  stated  by 
Hale,  De  Jur.  Mar.,  ch.  1,  is  "  quia  dicunt,  quad 
omnes,  qui  teneiit   terras  abuttantes  super  aquam. 
illam,  in  ea  piscantur  pro  volunt&te  sua  usque  filum. 
aquce,"  &c.    This  was  of  the  Idell,  a  fresh  water 
stream ;  and  upon  this  there  is  no  difference  in  the 
cases.    All  agree  that  where  a  man's  land  abu  ts 
upon  or  adjoins  to  any  river  above  tide-water,  lie 
owns  the  river  to  the  center  of  the  stream.   As  long 
ago  as  1805,  in  Palmer  v.  Mulligan,  it  appearing 
that  the  defendant  owned  the  shore  of  the  Hudson 
as  low  down  as  Stillwater,  this  being  above  tide- 
water, Thompson,  J.,  and  Kent,  Ch-.  J.,  applied  to 
his  case  the  doctrine  of  Ld.  Hale,  that  his  owner- 
ship extended  to  the  center  of  that  great  river; 
and  the  latter  then  hinted  at  what  is  now  estab- 
lished, that  if  the  State  will  bound  a  grantee  upon 
a  river  not  navigable,  he  shall  hold  to  the  center, 
unless  there  be  an  exception  of  the  river  in  the 
grant.    (Vide  3  Cai.,  319.)    In  Adams  v.  Pease,  2 
Conn.  N.  S.,  481,  the  plaintiff  owned  a  large  farm 
bounded  east  on  Connecticut  River,  above  the  flow- 
ing of  the  tide,  but  where  it  was  large,  and  passable 
with  flat^bottomed  boats  of  from  5  to  30  tons  bur- 
then ;  and  sometimes  vessels  built  above  had  been 
floated  down ;  yet  held  that  the  boundary,  in  terms, 
on  the  river,  carried  the  plaintiff's  ownership  of  the 
river  to  its  center.    The  rule  is  there  laid  down  by 
Swift,  Ch.  J".,  that  the  adjoining  proprietors  have 
this  right.    The  doctrine  of  this  case  was  approved 
in  its  full  extent  by  the  Supreme  Court  of  this 
State,  in  Hooper  v.  Curnmings,  20  Johns.,  91,  where 
it  was  applied  to  Salmon  River,  which  empties  into 
Lake  Ontario.    Speneer,  Ch.  J.,  who  delivered  the 
opinion  of  the  court,  says:    "If  the  soil  on  both 
sides  be  owned  by  an  individual,  he  has  the  sole  and 
exclusive  right ;  but  if  there  be  different  proprie- 
tors on  each  side,  they  own  their  respective  sides, . 
ad  filum  medium  aquce."    And  the  court  approved 
what  Kent,  Ch-.  J.,  said,  in  Palmer  v.  Mulligan, 
touching  the  Hudson  being  private  property  as  low 
down  as  Stillwater.    They  also  show  that  the  cases 
which  hold  the  contrary  in  Pa.  are  founded  on  a 
repudiation  of  the  common  law.    (Vide,  also,  17 
Johns.,  209.  210,  &c.)    In  Arnold  v.  Mundy,  1  Halst. 
N.  J.,  1,  the  plaintiff's  land  ran  to  or  was  bounded 
on  a  river  where  the  tide  did  ebb  and  flow,  and  he 
and  those  under  whom  he  claimed  had  staked  off 
and  planted  a  bed  of  oysters,  some  of  which  the 
defendant  took  away ;  for  which  the  action  was 
brought.  At  the  trial  the  defendant's  counsel  moved 
for  a  nonsuit;  and  the  judge  in  giving  his  opinion  re- 
marked (Id.,  p.  10)  "  that  a  grant  of  land  to  a  subject 
or  citizen,  bounded  upon  a  fresh  water  stream  or 
*river,  where  the  tide  neither  ebbs  nor  flows,  L*645  • 
extends  to  the  middle  of  the  channel  of  such  river ; 
but  that  a  grant  bounded  upon  a  navigable  river,  or 
other  water,  where  the  tide  does  ebb  and  flow,  ex- 
tends to  the  edge  of  the  water  only,  that  is  to  say.to 
high  water  mark,  when 'the  tide  is  high,  and  to  low 
water  mark  when  the  tide  is  low ;  but  it  extends  no 
farther ;"  and  he  nonsuited  the  plaintiff  upon  this 
distinction.    On  a  motion  to  set  aside  the  nonsuit, 
the  Supreme  Court,  after  a  very  learned  argument, 
confirmed  the  distinction  ;  and  refused  to  set  aside 
the  nonsuit.  The  reporter,  in  his  marginal  note,  has 
set  down  this  as  one  resolution  of  the  court:  "A 
grant  of  land  bounded  upon  a  fresh  water  stream  or 
river, where  the  tide  neither  ebbs  nor  flows,  extends  • 
ad  filum  aquce ;  but  a  grant  bounded  upon  a  navi- 
gable river  extends  to  the  edge  of  the  water  only." 
In  Claremont  v.  Carlton,  2  N.  H.,  369,  lot  No.  46  was 
admitted,  at  the  frial,  to  be  bounded  south  on  Sugar 
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River,  above  tide-water ;  and  an  island  lying  on  the 
north  side  of  the  river  was  held  to  pass  by  the  grant, 
which  was  by  the  Government  of  N.  H.  The  river 
and  island  were  held  to  pass  upon  the  principles 
adopted  by  Ld.  Hale,  whose  doctrine  is  recited  at 
length  and  approved  by  the  court.  In  Hayes'  Exr. 
v.  Bowman,  1  Rand.,  417,  the  words  of  the  grant 
were,  "  lying  on  the  west  side  of  South  River,  and 
bounded  by  the  same."  This  was  where  the  tide  did 
not  flow.  The  court  say,"  where  the  Commonwealth, 
having  title  to  lands  lying  on  both  sides  of  a  water- 
course not  navigable,  grants  the  lands  lying  on  one 
side  thereof,  and  bounded  thereby,  it  is  universally 
admitted  that  such  grant  carries  with  it  the  title  to 
a  moiety  of  the  water-course.  There  can  be  no  rea- 
son assigned  why  this  rule,  so  just  in  relation  to 
grants  by  the  Commonwealth,  should  not  equally 
apply  to  conveyances  by  individuals."  And  they 
held  that  a  moiety  of  the  bed  of  the  stream  passed. 
In  the  case  of  King  v.  King,  7  Mass.,  496,  it  appeared 
that  Benjamin  King  was  seised  of  two  tracts  of  land, 
opposite  to  each  other,  on  the  east  and  west  sides  of 
Sneepscut  River,  and  adjoining  thereto,  conveyed 
to  him  by  boundary  lines,  which  included  a  part  of 
the  river  wnere  it  passed  over  falls  and  formed  a 
site  for  mills.  And  it  was  held  that  even  this  specific 
boundary  could  have  no  effect  in  excluding  the  re- 
mainder of  the  river.  The  court  say,  "  Benjamin 
King  was  entitled  to  two  tracts  of  land,  situate  on 
the  east  and  west  sides  of  Sheepscut  River,  described 
and  conveyed  to  him  by  boundary  lines  which  in- 
clude a  part  of  the  river ;  and,  of  course,  by  the  legal 
operation  of  his  title,  the  falls  and  bed  of  the  river, 
with  all  permanent  water  privileges,  wherever  the 
river  flowed  between  the  tracts  of  land  conveyed.or 
covering  any  part  thereof."  Id.,  498.  King  having 
died  so  seised,  nis  heirs  made  partition  by  deeds,  the 
import  of  which  was  an  assignment  of  two  parcels 
on  the  western  side  to  his  son  Moses ;  and  of  that  on 
the  eastern  side  to  his  son  Peter.  The  court  say, 
"  the  legal  operation  of  this  partition  and  assign- 
ment is,  that  the  falls  and  bed  of  the  river,  and  the 
water  privileges  were  alike  divided  and  assigned,  as 
parcel  of  the  two  tracts :  which,  after  the  partition, 
were  to  be  considered  as  separated,  so  far  as  they  lie 
opposite  to  each  other  upon  the  river,  by  a  central 
line,  or  the  thread  of  the  river,  as  it  is  sometimes 
expressed."  This  was  evidently  decided  as  will  be 
546*]  seen  by  *the  conclusion  of  the  sentence,  on 
the  authority  of  Hale's  doctrine,  though  he  is  not 
formally  cited.  In  Jackson  v.  Louw.  12  Johns.,  253, 
the  line  ran  south  to  the  Plattekill,  above  tide- water, 
thence  up  the  same,  to  the  southwest  corner  of  a  lot 
this  day  conveyed  to  the  said  Abraham  Louw,  Jr. 
The  court  say  (p.  255),  "the  terms  'up  the  same,' 
necessarily  imply  that  it  is  to  follow  the  creek,  ac- 
cording to  its  windings  and  turnings ;  and  that  must 
be  in  the  middle  or  center  of  it.  The  rule  is  well  set- 
tled, that  when  a  creek,  not  navigable,  and  which  is 
l>eyond  the  ebb  and  flow  of  the  tide,  forms  a  bound- 
ary, the  line  must  be  so  run."  In  Lunt  v.  Holland, 
It  Mass..  149,  the  plaintiff  derived  title  from  a  grant 
of  the  Commonwealth,  thus :  "  A  certain  tract  of 
land  lying  in  the  township  numbered  one,  in  the 
(bounty  of  Cumberland,  which  was  surveyed  and 
laid  out  in  Apr.,  1789.  by  Samuel  Titcomb.  and  is 
bounded  as  follows,  to  wit :  beginning  at  a  hemlock 
tree,  standing  by  the  south  side  of  the  River  An- 
droscoggin,  thence  south,  &c.,  to  another  hemlock 
tree  also  standing  by  said  river,  thence  southeast- 
wardly,  and  bounding  by  said  river  to  the  first  men- 
tioned bound,"  &c.  The  plaintiff  claimed  an  island 
of  30  acres,  the  river  running  each  side  of  it,  lying 
between  the  two  hemlock  trees,  and  nearest  the 
shore  of  the  plaintiff's  grant.  One  question  was, 
whether,  as  Titcomb's  survey  included  the  island, 
it  did  not  pass  to  the  plaintiff  for  that  reason,  the 
survey  being  referred  to  by  the  grant :  and  the  court 
held  that  it  did.  But  another  question  directly  raised 
and  passed  upon  was,  whether  the  boundary  by  the 
two  hemlock  trees,  one  mentioned  as  standing  on 
the  south  side  of  the  river,  and  the  other  as  standing 
by  the  river,  would  not,  in  construction  of  law,  ex- 
tend into  the  center  of  the  sin -am  on  the  side  of  the 
island  farthest  from  the  line  running  between  the 
two  trees.  Fessenden,  for  the  defendant,  upon  this 
point,  contended  that  the  Island  was  excluded  by  vis- 
ible  and  known  monuments.  "Bounding  by  the  riv- 
er," must  intend  that«-dgi>of  the  river  on  which  the 
hemlock  trees  stood  ;  or  those  trees  could  not  be  any 
part  of  the  boundary.  The  judge.at  the  trial. charged 
that  "  land  granted  as  bounded  by  a  river,  is  held  to 
extend  to  the  thread  or  channel  of  the  river;  and  as 
here  were  two  channels.  It  might  well  be  presumed 
the  intent  of  the  parties  to  the  conveyance,  that  the 
grant  was  intended  to  extend  to  that  channel  which 
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would  include  the  island."  The  court,  in  delivering 
their  opinion  at  bar,  say,  "  land  granted  as  bounded 
by  a  river  extends  to  the  thread  of  the  river,  unless 
from  prior  grants  on  the  other  side  of  the  river, 
such  a  construction  is  negatived ;  and  in  this  case, 
the  channel  on  the  farthest  side  of  the  island  may 
well  be  considered  as  intended  by  the  description  in 
this  grant."  This  case  was  very  strong  for  the  State. 
The  line  along  the  riOrr  was  limited  nominally  to- 
two  trees  on  the  same  side  of  the  stream.  One  of 
these  trees  might  not  have  touched  the  river  at  all. 
Yet  upon  the  principles  of  Hale,  these  marks  are 
departed  from,  the  river  itself  adopted  as  the  bound- 
ary ;  and  the  line  extended  over,  and  made  to  ex- 
clude an  island  lying  on  the  side  of  the  river  near- 
est to  it.  We  have  before  seen  that  this  very  point 
was  adjudged  in  Claremont  v.  Carlton,  2  N.  H.,  369, 
upon  a  boundary  which  was  in  terms  "  on  the  river." 
But  there  were  no  definite  monuments  to  restrain 
and  bind  it  down  to  the  margin  of  the  stream.  Lunt 
v.  Holland  decides  that  a  line  running  between  two 
trees,  one  standing  *by  the  side  of,  and  the  [*54T 
other  by  the  river,  is  a  bounding  or  abutting  on  the 
river;  that  the  grantee  is,  therefore,  an  adjacent 
owner,  and  his  land  extends,  of  common  right  iisqite 
filum  aquae.  In  Harramond  v.  M'Glaughon,  Tayl., 
196,  it  appears  that  a  somewhat  similar  question 
arose  in  the  Superior  Court  of  Law  of  N.  C.,  in  1798. 
About  50  years  before,  the  State  had  granted  to  the 
defendant,  by  patent,  a  tract  of  land,  beginning  at 
a  hickory,  standing  not  far  from  a  river ;  and  run- 
ning thence  down  the  river  a  certain  course  and 
distance ;  but  the  course  ran  obliquely  from  the 
river,  leaving  between  it  and  the  river  a  trian- 
gular piece  of  land.  The  State  claimed  this  trian- 
gle, and  in  1787,  granted  it  by  patent  to  the  plaint- 
iff, who  brought  ejectment.  The  court  held  that 
the  river  was  the  boundary  of  the  first  grant ; 
and  decided  against  the  claim  of  the  State.  They 
say,  "  when  a  deed,  patent  or  grant,  describes  a 
boundary  from  a  certain  point  down  a  river,  creek, 
or  the  like,  mentioning  also  course  and  distance ; 
should  the  latter  be  found  not  to  agree  with  the 
course  of  the  river,  creek,  &c.,  it  ought  to  be  disre- 
garded, and  the  river  considered  the  true  bound- 
ary." The  expressions  used  to  designate  the  bound- 
aries and  extent  of  grants  upon  the  Mississippi  are, 
tant  d'arpents  de  face,  or  tant  d'arpents  face  au 
fleuve,  or  tant  d'arpents  face  surlefleuve  ;  and  these 
expressions,  when  thus  unqualified,  have,  without 
a  single  exception,  been  considered  as  giving  the 
grantee  a  boundary  on  the  river.  (5  Hall  Law  Jour. , 
120.)  Did  the  common,  instead  of  the  civil  law  apply 
to  the  Mississippi,  no  doubt  such  grants  would  give 
title  to  its  bed  usque  Mum  aqucv.  As  to  a  boundary 
on  the  margin  of  a  creek  or  river,  as  stated  of  that 
in  the  principal  case  (ante,  518),  it  seems  to  be  the 
very  dividing  line  between  the  water  and  the  land, 
the  line  touching  both.  It  is  synonymous  with  shore, 
which  Parsons,  Ch.  J.,  says,  in  Storer  v.  Freeman,  ft 
Mass.,  439,when  applied  to  the  sea, ''  must  be  under- 
stood to  mean  the  margin  of  the  sea  in  its  usual  and 
ordinary  state.  Thus,when  the  tide  is  out,  low  water 
mark  is  the  margin  of  the  sea ;  and  when  the  sea  is 
full,  the  margin  is  high  water  mark."  In  analogy, 
to  the  margin  of  the  sea,  it  would  seem  that  the 
margin  of  a  fresh  water  river  or  creek  must  be  the 
ordinary  water  mark.  "The  shores  of  a  river  bor- 
der on  the  water's  edge."  5  Wh.,  385.  And  then  it 
would  be  more  than  splitting  hairs :  it  would  be 
splitting  mathematical  linos,  to  separate  the  bound- 
ary from  the  river.  According  to  this  definition,  the 
relators  were  literary  and  mathematically  adjacent 
owners  within  Hale's  doctrine.  In  Storer  v.  Free- 
man, la.,  438,  one  boundarf  was  to  the  shore  of  the 
neck :  thence  by  the  shore  of  the  neck ;  another  was 
to  a  heap  of  stones  at  the  shore  of  the  neck,  at  \\. 
E.'s  corner,  so  called,  thence  by  the  shore,  &c.  This 
was  when?  the  tide  ebbs  and  flows;  and  Parsons,C/i. 
J.,  seems  to  take  it  for  granted,  that  such  l>ounda- 
ries,  if  upon  a  stream  above  tide- water,  would  have 
carried  trie  ownership,  wurue  Alum  aiflur,  as  being  a 
boundary  on  the  water.  He  accordingly  goes  on  to 
draw  a  distinction  between  the  two  coses.  He  says, 
"by  the  common  law  of  England,  which  our  ances- 
tors brought  with  them,  claiming  it  as  their  birth- 
right, the  owner  of  tin-  land  bounded  on  a  fresh 
water  river,  owned  the  land  to  the  center  of  the 
channel  of  the  river,  as  of  common  right :  but,  if  his 
land  was  bounded  on  the  *8ea.  or  an  arm  of  [*5-18 
the  sea,  where  the  tide  ebln-d  and  flowed,  he  could 
not,  by  such  boundary,  hold  any  land  below  the  or- 
dinary low  water  mark,  for  all  the  land  below  txv 
longexl,  of  common  right,  to  the  King." 

Thus  explore  the  booksof  the  common  law.whrre- 
ever  that  law  prevails :  And  In  no  case  as  between 
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sovereign  and  subject,  except  the  principal  one,  has 
it  ever  been  questioned,  that  where  a  grant,  either 
actually  or  constructively,  goes  to  the  water's  edge, 
the  grantee  is  the  owner  to  the  center  of  the  river, 
if  it  be  above  tide- water.  Lastly,  he  is  the  owner. 

Of  common  right.  It  will  be  remembered  that  this 
phrase  continually  occurs  in  Hale,  and  in  the  decis- 
ions which  follow  him.  It  is^in  important,  an  em- 
phatic part  of  the  proposinPn  with  which  we  set 
out ;  and  has  been  defined,  in  its  general  sense,  by 
the  greatest  writer  in  law;  and  by  one  very  little 
his  inferior,  as  to  the  particular  sense  in  which  it 
is  used  by  Hale.  First,  I  quote  from  Ld.  Coke,  who 
explains  its  use  by  Littleton.  Co.  Litt.,  142  a.  '"  De 
common  drolt,'  of  common  right ;  that  is,  by  the 
common  law ;  so  called,  because  the  common  law  is 
the  best  and  most  common  birthright  that  the  sub- 
ject hath,  for  the  safeguard  and  defense,  -not  only 
of  his  goods,  lands  and  revenues,  but  of  his  wife  and 
children,  his  body,  fame  and  life  also.  So  as  the 
meaning  of  Littleton  in  this  particular  case  Is,  that 
the  lord  may  dtetreine  for  his  rent  of  common  right, 
that  is,  by  the  common  law,  without  any  particular 
reservation  or  provision  of  the  party.  And  it  is  to 
be  observed  that  the  common  law  of  England  some- 
times is  called  right,  sometimes  common  right,  and 
sometimes  communig  justitia.  Littleton,  in  this,  his 
treatise,  nameth  common  droit  sixe  times."  Thus, 
within  the  sense  given  by  Ld.  Coke,  the  party  whose 
grant  bounds  him  by  any  words  on  a  river,  or  its 
margin  above  tide-water,  owns  of  course,  without 
any  express  provision  in  the  grant  usque  filum  aquae. 
The  right  is  incident  and  annexed  by  law  to  his 
grant,  the  same  as  a  right  of  distress  to  a  rent  serv- 
ice of  which  Ld.  Coke  is  speaking.  In  the  notes  to 
Co.  Litt.  by  Hargrove  &  Butler,  the  latter  (note  205 
to  p.  201  a),  speaking  of  Hale  De  Jur  Mar.,  says : 
41  That  where,  in  inquiries  of  this  kind,  it  is  said  that 
a  person  is  entitled  to  the  right,  or  property  in  ques- 
tion, by  common  right,  but  that  it  may  belong  to 
another,  it  is  intended  to  say,  that  the  right  of  prop- 
erty in  question  is,  by  the  common  law,  annexed  to 
the  particular  capacity  of  the  party,  or  to  some 
property  of  which  he  is  the  owner ;  yet  that  it  is  not 
ao  inseparably  or  inalienably  annexed  to  this  capac- 
ity of  ownership,  but  that  the  party  may  transfer 
it  to  another." 

Thus,  where  one  owns  the  shore  of  the  river  above 
tide,  by  grant  from  the  State ;  the  common  law 
{common  right)  annexes  to  his  capacity  as  owner, 
the  right  of  soil  in  the  river  usque  Mum  aquce.  And 
it  has  often  been  said  by  our  courts,  that  the  only 
way  in  which  this  right  of  soil  in  the  river  can  be 
withheld  from  the  subject,  is  by  a  reservation  ex- 
press or  implied.  This  doctrine,  as  I  before  re- 
marked (ante,  544),  was  hinted  by  the  sagacious 
Kent,  the  Chief  Justice  of  the  Supreme  Court,  in 
Palmer  v.  Mulligan,  3  Cai.,  319.  And  it  was  after- 
wards directly  advanced  by  the  court  in  Claremont 
v.  Carlton,  2  N.  H.,  371,  372.  It  is  there  said  this  ex- 
ception may  be  by  the  acts  of  the  parties,  or  an  ex- 
press provision  in  their  conveyances.  So  in  Hayes' 
549*]Exr.  v.  Bowman,  1  Rand.,  420,  cited  a?ife.*545, 
the  court  say:  "If  it  be  the  wish  of  the  grantor  not 
to  convey  the  bed  of  the  stream, or  of  any  part  there- 
of, it  is  easy  for  him  to  exclude  it,  by  the  use  of 
words  proper  for  that  purpose.  In  the  absence  of 
such  words,  the  moiety  of  the  bed  of  the  stream 
passes  by  such  conveyance."  So  in  the  principal 
case  (ante,  528),  the  Supreme  Court  lay  down  the 
same  doctrine.  And  all  the  various  expressions  run- 
ning through  the  books  and  cases,  such  as  of  com- 
mon right,  by  operation  of  law,  or  by  construction 
of  law,  mean  the  same  thing :  that  the  law  carries 
the  owner  of  the  bank  to  the  center,  unless  other- 
wise expressed;  and  then  e.rpressum  facit  cessare 
taciturn.  An  exception  may  sometimes  be  implied, 
as  where  the  river,  or  an  island  in  the  river,  was 
previously  granted.  14  Mass.,  151.  Thus,  in  Hatch  v. 
Dwight,  17  Mass.,  289,  E.,  in  1807,  mortgaged  a  strip 
of  land  including  mills,  and  running  a  considerable 
•distance  along  the  river ;  but  in  1810,  having  sold  a 
small  piece  of  the  mortgaged  premises,  for  a  hide- 
mill  and  lime-vats,  he  obtained  a  grant,  or  rather 
release  from  the  mortgagee,  for  a  nominal  consid- 
eration ;  of  what  he  (E.)  had  sold :  described  thus ; 
beginning  at  the  end  of  a  dam ;  running  up  the 
river  two  rods,  and  so  round,  to  the  bank  of  the 
river.  The  mortgagee  afterwards  having  foreclosed, 
one  question  was,  whether  the  grant  or  release  gave 
a  rigpt  to  the  center  of  the  river  ;  and  it  appeared 
that  if  it  was  to  have  this  effect,  it  would  destroy 
the  value  of  the  mortgagee's  mill  privileges.  For 
this,  and  other  reasons,  it  was  held  that  it  should 
not  extend  beyond  the  bank.  The  various  reasons 
assigned  by  the  court  were,  that  the  grant  or  release 
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was  limited  to  the  bank ;  that  there  were  no  general 
words  showing  that  a  right  to  keep  up  a  dam  was 
intended  to  pass ;  that  the  consideration  was  nomi- 
nal ;  and  it  was  not  to  be  inferred  that  the  mort- 
gagee intended  to  release  everything  valuable  in  the 
mortgaged  premises,  for  which  she  had  given  a  large 
consideration.  The  court  considered  the  release, 
under  all  the  circumstances,  as  being  no  more  than 
a  mere  exception  in  the  mortgage.  There  were 
various  and  special  circumstances  in  the  case,  which 
led  the  court  to  infer  that  the  parties  intended  to 
limit  the  release  or  grant  to  the  bank.  And  in  con- 
clusion they  say:  "  Without  doubt,  by  our  law,  the 
owner  of  land  extending  to  the  bank  of  the  river, 
will  own  to  the  middle  of  the  river,  if  it  be  not  navi- 
gable, and  so  public  property.  But  the  owner  may 
sell  the  land  without  the  privilege  of  the  stream,  as 
he  will,  if  he  bounds  his  grant  by  the  bank."  They 
continue,  "the  description  in  the  release  very  clear- 
ly excludes  any  part  of  the  stream ;  and,  as  before 
observed,  there  are  no  general  words  of  more  ex- 
tensive signification."  This  case  was  between  in- 
dividuals, and  must,  undoubtedly,  be  referred  to  its 
peculiar  circumstances.  The  court  admit  that  an 
owner  to  the  bank  of  a  river  owns  the  river ;  but 
immediately  say  that  he  may  bound  his  grant  by  the 
bank,  and  the  stream  will  not  pass.  This  must  evi- 
dently mean  a  bounding  by  reservation,  or  plain  ex- 
clusion express  or  implied.  Otherwise  the  expres- 
sion would  be  inconsistent  in  itself,  and  incompati- 
ble with  all  principle  and  all  the  cases.  It  is  plain 
that  the  naked  circumstance  of  bounding  a  grant 
on,  to  or  by  a  bank,  cannot  exclude  the  stream,  any 
more  than  bounding  on  the  margin  of  the  stream 
itself ;  and  this  the  court  admit ;  for  certainly,  own- 
ing "to  a  bank,"  is  no  more  than  owning  on  or  by  a 
bank.  It  is  further  evident  that  this  case  *does  [*550 
not  rest  on  the  particular  words  of  release,  from  the 
circumstance  that  the  reporter  has  not  mentioned 
in  his  marginal  note  or  index,  any  point  as  being  set- 
tled or  countenanced  by  this  branch  of  the  case.  He 
doubtless  looked  upon  it  as  a  case  entirely  sui  gen- 
eris, in  this  respect;  and  as  depending  on  numerous 
circumstance  which  might  never  again  conspire. 
Indeed,  it  is  not  readily  perceivable  how  the  case 
can,  in  this  branch  of  it,  ever  be  a  guide  for  any 
other.  Another  singular  circumstance  is,  that  the 
court  should  rely  on  Storer  v.  Freeman,  6  Mass.,  435, 
for  the  only  general  doctrine  which  they  appear  to 
lay  down.  The  question  presented  by  that  case  was, 
as  to  the  extent  of  a  grant  bounded  upon  the  sea 
shore.  In  the  case  of  a  river  not  navigable,  every 
possible  intendment  is  in  favor  of  the  grant  going 
to  the  center ;  whereas,  in  case  of  the  sea,  the  in- 
tendment is  directly  otherwise.  Jackson  v.  Hal- 
sted,  5  Cow.,  216,  was  also  a  question  between  indi- 
viduals. It  was  conceded  that  the  Delaware  was 
private  property ;  but,  as  remarked  by  the  learned 
counsel  for  the  relators  in  the  principal  case  (ante, 
531),  the  question  was  not  raised  as  to  the  construc- 
tive extent  of  the  grant.  Probably  it  could  not  arise. 
Palmer,  the  common  source  of  title,  owned  the 
whole  river ;  and  in  his  grant,  so  far  as  it  related  to 
the  river,  had  used  words  which  would  convey  a 
mere  right  of  fishery,  and  nothing  more.  It  would 
have  been  subverting  the  express  intention  of  the 
parties,  to  have  allow  the  usual  constructive  opera- 
tion to  the  grant.  It  was  the  same  thing  in  respect 
to  the  river  as  if  the  grantor  had  retained  both 
shores,  and  granted  in  terms  a  mere  fishery  within 
the  water.  Had  the  grantor. stopped  at  the  words 
which  bounded  the  grantee  upon  the  river,  beyond 
all  doubt  the  soil  would  have  passed  usque  filum 
aquae;  12  Johns.,  252 ;  1  Rand., 417;  2  Conn.  N.  S.,  481; 
Tayl.,  196;  and  so  would  the  island,  had  it  lain  on  the 
grantee's  side  of  the  stream.  2  N.  H.,  369 ;  14  Mass., 
140.  It  was  not  thought  worth  while.even  to  inquire 
which  side  of  the  river  the  island  lay.  The  decision 
turned  wholly  on  the  legal  effect  of  granting  a  river 
by  its  name. 

I  am  sensible  that  I  owe  the  profession  an  apology 
for  the  length  of  this  dicussion,  and  its  verbal  and 
minute  criticisms.  But  the  amount  involved  is 
neither  verbal  nor  minute.  It  is  stated  by  the  coun- 
sel of  the  Appraisers  (ante,  533),  to  be  $100,000,  on  the 
line  of  the  canals  alone.  Take  the  whole  State  with 
its  immense  inland  waters,  and  it  gives  an  aggregate 
of  millions.  Probably  there  is  hardly  a  patent  in  the 
State  which  grants  the  bed  of  a  stream  by  name.  I 
am  informed  that  our  patents  have  generally  se- 
lected these  streams  as  the  best  and  most  convenient 
limits  for  their  grants,  and  are  abutted  or  bounded 
upon  them  by  di  flferent  words;  leaving  it  to  the  com- 
mon law  to  say  what  portion  of  the  stream  passes, 
accordingly  as  the  boundary  may  be  above  or  below 
tide- water.  Our  considerable  rivers  and  creeks  are 
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covered  with  hydraulic  machinery,  and  other  estab- 
lishments, depending  for  their  value  and  their  exist- 
ence on  the  doctrine  that  these  patents  carry  the 
ownership  of  the  grantees  to  the  thread  of  the  stream 
What  more  usual  description  of  parcels  than  a  line 
running  to  a  given  point  on  a  creek  or  river  ;  and 
then  along  the  same  as  it  winds  and  turns,  for  many 
miles?  It  is  speaking  within  bounds,  to  say  that, 
551*]  *adopting  the  construction  contended  for  by 
the  Appraisers,  would  subvert  individual  claims  to 
millions  of  property,  the  private  ownership  in 
which,  has  never  before  been  doubted.  The  preroga- 
tives of  the  State,  set  up  by  the  Appraisers,  are  not 
limited  by  a  criticism  upon  the  word  "margin"  as  In 
the  case  of  the  Chittenango.  They  claim  as  public 
property,  every  stream  above  tide-water  where  a 
raft  or  a  small  boat  can  be  navigated,  unless  that 
stream  has  been  granted  in  terms  by  the  State.  They 
claim  not  merely  a  right  of  passage  or  highway  for 
the  people:  that  is  conceded  by  the  common  law;  but 
a  right  of  soil  in  the  State.  Several  instances  of  this 
kind  have  occurred. 

Ex-parte  GEO.  TIB  BITS— October  Term,  1826. 

In  this  case  it  appeared  that  a  valuable  water  fall 
of  12  feet  in  the  middle  sprout  of  the  Mohawk,  which 
falls  into  the  Hudson  between  Van  Schaick  and 
Greene  islands,  had  been  destroyed  by  a  dam  erected 
for  the  use  of  the  canals.  That  the  tide  never  ebbs 
and  flows  at  the  fall.  This  fall  was  granted,  in 
terms,  as  so  much  land  conveyed  with  water,  May  5, 
1793,  by  Stephen  Van  Rensselaer  to  Jacobus  Van 
Schoonhoven:  and  had  come  by  metme  conveyances 
to  the  relator:  there  being  an  actual  individual 
seisin  of  the  fall  en  nomine  for  upwards  of  30  years. 
It  is  well  known  that  the  land  on  both  sides  of  the 
fall  was  granted  away  at  a  very  early  period  by  the 
State,  which  had  not  afterwards  asserted  the  least 
claim. 

The  Appraisers  refused  to  allow  the  relator  any 
damages,  on  the  sole  ground  that  the  land  under 
water  belonged  to  the  State. 

The  Supreme  Court  granted  an  alternative  man- 
damus, in  this  case,  against  the  Appraisers,  at  the 
time  they  decided  Jennings'  case. 

Mr.  J.  P.  Cushman,  for  the  relator. 

The  following  case  came  under  the  review  of  the 
Supreme  Court,  on  appeal  from  an  appraisal  by  the 
Canal  Commissioners.  It  related  to  a  valuable  land- 
ing or  depot  for  lumber  on  the  River  Hudson.which 
was  inundated  and  destroyed  by  the  colossal  dam  at 
Fort  Edward: 

Ec-parte  WALTER  and  CHARLES  IROQERS— Utica, 
August  Term,  1825. 

The  affidavit  of  one  of  the  owners  stated,  that  21 
acres  at  Deadman's  Point,  above  the  dam,  and  lying 
adjacent  to  the  Hudson  River,  had  for  many  years 
before  the  erection  of  the  dam,  been  used  as  a  land- 
ing ground  for  lumber,  yielding  an  average  income 
to  the  two  proprietors  (to  whom  it  had  been  devised 
by  their  ancestor)  of  about  $400  annually.  That  it  had 
been  rendered  nearly  useless  as  a  landing,  from  the 
time  when  the  Canal  Commissioners  commenced 
the  dam  at  Fort  Edward,  for  a  feeder  to  the  North- 
ern Canal,  in  the  summer  of  1821;  and  when  the  dam 
was  completed  in  the  summer  of  1822,  the  landing 
was  inundated,  and  the  buildings  removed.  That  the 
Canal  Commissioners,  Messrs.  Young  and  Seymour, 
had  appraised  the  damages  in  Mar.,  1825,  at  only 
$630.  And  they  informed  the  deponent,  "  that  they 
estimated  the  land  inundated,  for  the  purpose  of 
tillage,  without  reference  to  its  value  as  a  landing 
ground,  at  $30  per  acre."  That  the  value  of  the  land 
652*]  consisted  almost  entirely  *of  its  advantages 
as  a  lumber  yead,  which  were  destroyed  by  the  dam. 
It  appeared  that  a  copy  of  this  affidavit  and  notice 
of  the  appeal  had  been  served  on  Mr.  Young,  who 
did  not  controvert  the  truth  of  the  affidavit. 

On  motion  to  set  aside  this  appraisal,  the  single 
point  stated  (and  it  was  stated  and  discussed  in  \v  n't  - 
Ing)  was, that  the  Commissioners  should  have  allowed 
the  value  of  the  premises  destroyed  as  a  landing.  It 
was  argued  that  this  was  its  value  to  the  owners ; 
this  would  have  fixed  the  price  in  market,  which 
would  obviously  have  been  about  86.000,  instead  of 
$630.  The  latter  was  but  little  mon-  than  the  incomo 
for  a  single  year.  The  motion  was  not  opposed  by 
the  Commissioners;  but  the  court,  as  was  their 
course  on  all  appeals  from  these  appraisals,  took  the 
papers,  examined  the  question,  and  sot  aside  the 
appraisal— deciding  that  It  should  have  been  accord- 
ing to  the  value  as  a  landing  ground. 

I  was  afterwards  informed  by  Mr.  Young,  that  he 
hod  acted,  in  awarding  such  small  damages,  on  the 
principle  that  the  soil  of  the  Hudson  at  the  place  In 
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question,  though  far  above  tide- water,  belonged  to 
the  State. 

With  deference,  this  was  evidently  adopting  a  new 
rule,  unknown  to  the  common  law.  It  was  not  only 
adopting  a  new  rule ;  but  it  was  carrying  that  rule, 
in  its  application,  one  step  further  than  it  ever  can 
be  carried.  Admitting  the  more  despotic  rule  of  the 
civil  law :  "  Flumlna  autem  omnia,  et  portus,  publica 
sunt;  ideoqiie  jus  piscandi  omnibus  commune  est  in 
portu  fluminibusque ; "  Just.  Lib.  2,  tit.  1,  sec.  2 ;  the 
conclusion  drawn  by  the  Canal  Commissioners, 
would,  by  no  means,  follow.  The  common  law,  so 
applied,  would  authorize  them,  in  the  prosecution 
of  their  splendid  works,  to  cut  up  or  inundate  the 
valuable  lumber  yards  at  Troy,  Albany  or  N.  Y.,  and 
then  to  pay,  instead  of  their  value  as  lying  on  a 
public  stream,  the  price  which  they  would  fetch  in 
market,  as  wheat  fields,  meadows,  &c.,  according  to 
their  agricultural  value.  Their  value  arises  from 
their  local  situation  and  advantages,  their  worth  in 
market,  and  the  revenues  derivable  from  them  are 
to  be  taken  into  the  account.  The  Schuylkill  Nav- 
igation Co.  v.  Thoburn,  7  Serg.  &  R.,  411 ;  1  Donaat, 
431 ;  Of  the  Restitution  of  Fruits,  1-3.  The  State  is 
bound  to  make  restitution  upon  the  same  principle 
as  an  individual,  who  should  commit  the  injury.  1 
Bl.  Com.,  141, 142.  This  is  so  even  in  more  despotic 
countries ;  2  Montcsq.  L'Esp.  de  Lois,  ch.  15 ;  and  the 
maxim,  sic  utere  tuo  ut  alienum  nun  leedas,  applies 
with  equal  force  to  both.  I  do  not,  therefore,  think 
that  the  decision  of  the  Supreme  Court,  necessarily 
involved  the  question,  whether  the  civil  or  common 
law  should  prevail.  I  do  not  believe  they  stopped  to 
inquire  whether  the  Hudson  was  a  public  or  private 
river  at  the  place  in  question.  Such  a  point  was  not 
presented  by  the  affidavit.  This  did  not  state 
whether  the  place  was  above  or  below  tide-water ; 
nor  was  the  point  raised  in  argument.  It  is  evident, 
therefore,  that  the  court  held  the  result  to  be  the 
same,  upon  both  the  civil  and  common  law. 

On  the  case  coming  before  the  present  Appraisers, 
the  question  whether  the  Hudson,  at  the  landing, 
was  private  property,  was  again  raised,  as  will  be 
seen  by  the  case  which  they  drew  up,  with  a  copy  of 
which  I  have  been  favored.  It  is  in  these  words : 

*In  the  matter  of  CHARLES  &  WALTER  [*553 
ROGERS. 

"  They  claim  title  to  a  tract  of  land  lying  within 
the  bounds  of  the  Kayaderosseras  patent,  which 
was  granted  on  the  2d  Nov.,  1708 ;  bounded  as  fol- 
lows: 'thence  easterly  or  northerly  to  the  third 
falls  on  Albany  River'  (Baker's  Falls  on  the  Hud- 
son ;  1  Johns.,  156),  '  about  20  miles,  more  or  less : 
thence  along  the  said  river,  down  southerly,  to  the 
northeasterly  bounds  of  Saratoga,'  &c. 

About  21  acres  of  that  tract  lie  on  the  west  margin 
of  the  Hudson  River,  and  about  one  half  a  mile 
above  the  dam  at  Fort  Edward.  A  part  of  the  tract, 
before  the  dam  was  built,  was  used  as  a  place  on 
which  to  deposit  lumber,  for  the  purpose  of  rafting 
and  floating  it  down  the  river ;  and  which  produced 
an  annual  revenue  to  the  claimants,  as  they  allege, 
of  $400  or  $500 ;  but  which,  since  that  dam  was  built, 
is  rendered  totally  useless  for  that  purpose ;  the 
dam  having  destroyed  the  navigation  of  the  river  to 
that  place,  and  covered  the  land  with  water  about  27 
feet  deep. 

The  place  in  question  is  about  40  miles  above  tide- 
water, and  much  farther  above  where  the  water 
becomes  fresh.  There  is  no  natural  and  continued 
navigation  up  the  river  to  the  land  which  is  the 
subject  of  this  claim. 

Apr.  15,  1771,  62  years  after  the  grant  of  the  Kay- 
aderosseras patent,  the  British  Government  made  a 
grant  to  Henry  Stilson,  the  subject  of  which  is  de- 
scribed as  follows :  '  All  that  certain  tract  of  land, 
ground  and  soil,  under  and  covered  with  the  water 
of  Hudson's  River,  in  the  County  of  Albany,  within 
our  Province  of  N.  Y.;  beginning  on  the  west  bank 
of  the  said  river,  at  the  division  line  between  lot 
No.  7  and  lot  No.  8,  in  the  l»th  allotment  of  the 
Kayaderosseras  patent ;  and  runs  thence  into  tin- 
river;  east  3  chains,  then  parellel  to  the  said  bank  of 
the  said  river,  at  3  chains  distance,  south  13  degrees 
east,  1  chain  and  60  links,  and  south  30  degrees  east, 
5  chains  and  60  links,  then  west  3  chains  and  86  links 
to  the  bank  of  the  river ;  and  then  along  the  said 
bank,  as  tho  same  doth  wind  and  turn,  northward  to 
the  place  of  beginning,  containing 2  aeres:  together 
with  all  and  singular,  the  benefits.  lUH>rties.  priv- 
ileges, waters,  water-courses,  mills,  mill  dams,  ease- 
ments, emoluments,  tenements  and  hereditaments 
whatsoever,'  &c.  Book  of  Military  Patents,  No.  2, 
pp.  371),  590. 

The  questions  are.  1.  Are  the  claimants  entitled  to 
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the  value  of  this  land,  according  to  its  increased 
value  by  means  of  the  use  and  unobstructed  nav- 
igation of  the  river,  as  it  was  before  the  dam  was 
built ;  or  are  they  only  entitled  to  its  value  for  agri- 
cultural purposes? 

2.  Are  the  claimants  entitled  to  pay  for  their  fish- 
ery, which  has  been  destroyed  by  the  dam  ?  " 

Now,  there  is  no  doubt,  upon  the  cases  before 
cited,  that  the  boundary  "  to  the  falls,  and  thence 
along  the  river  down  southerly,"  &c.,  to  which  the 
21  acres  in  question  extend,  will,  per  ae,  carry  the 
right  of  soil  in  the  claimants  to  the  thread  of  the 
Hudson.  2  Johns.,  252,  255 ;  14  Mass.,  149 ;  2  Conn.  N. 
S..  481 ;  2  N.  H.,  369.  Of  course,  the  exclusive  right 
of  fishing  goes  to  the  same  extent.  20  Johns,,  90. 

The  only  argument  against  this  construction  is 
the  little  two  acre  military  patent  to  Stilson.  Now, 
had  this  been  granted  before  the  Kayaderosseras 
patent  issued,  and  had  it  been  a  part  of  the  identical 
554*]  bed  of  the  river  covered  *by  the  21  acres,  it 
must  be  admitted  that,  within  what  the  court  say  in 
Lunt  v.  Holland,  14  Mass.,  151,  it  would  have  ope- 
rated as  an  exception  from  the  Kayaderosseras  pat- 
ent, pro  tanto.  But  clearly  not,  being  as  it  is,  subse- 
quent to  the  issuing  of  the  Kayaderosseras  patent. 
The  very  point  was  adjudged  in  Harramond  v. 
M'Glaughon,  Tayl.,  196.  This  little  river  patent  lies 
8  or  10  miles  below  the  21  acres.  It  was  a  void  grant. 
The  very  two  acres  had  before  passed  by  the  great 
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patent  of  Kayaderosseras ;  and  so  far  from  being  an 
argument  of  cotemporaneous  construction,  this  lit- 
tle thing  could  not  have  sustained  itself  upon  its 
own  ground,  had  it  been  attacked  in  season  by  the 
patentees  of  the  Kayaderosseras. 

It  will  be  seen,  by  the  above  sketches,  that  the 
Board  of  Canal  Appraisal,  and  the  regular  and  ordi- 
nary tribunals  of  the  country,  have,  in  their  re- 
spective adjudications  upon  the  right  annexed  to 
riparian  ownership,  begun  at  different  points.  The 
former,  in  effect,  have  begun  at  the  civil  law ;  the 
latter  at  the  common  law.  And  even  when  both 
have  assumed  the  civil  law  as  the  starting  point, 
they  have  diverged  to  directly  opposite  conclu- 
sions. The  rules  which  the  former  have  deemed  it 
their  duty  to  adopt,  are  most  unfavorable  to  the 
rights  of  private  property.  Those  by  which  our 
court  of  justice  have  been  guided,  are  more  favor- 
able, because  dictated  by  the  benign  spirit  of  the 
common  law.  If  the  former  be  right,  a  large  sum  of 
individual  suffering  and  ruin  must  be  the  conse- 
quence. With  the  utmost  deference  to  that  very 
able  and  respectable  Board,  we  must  be  permitted 
to  doubt  the  soundness  of  their  legal  positions, 
when  we  see  them  overruled  by  the  decisions  of  the 
high  superintending  jurisdictions  of  our  country ; 
and  especially  when  we  see  those  decisions  so 
plainly  supported  by  the  sainted  doctrines  of  a 
Rale,  a  Holt  and  a  Mansfield. 
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Ex  PARTE  VERMILYEA  ET  AL. 

Practice — Certiorari  Removes  the  Record  Only— 
In  Criminal  Cases  Bill  of  Exceptions,  Inappli- 
cable— Admissibtlity  and  Legal  Effect  of  Testi- 
mony Examined,  by  Superior  Court,  Only  on 
Report  or  Case  Stated — Challenge  of  Juror — De- 
murrer. 

A  certiorarf  removes  the  record  only. 

In  criminal  cases,  doubts  upon  the  admission  or 
legal  effect  of  testimony,  cannot  be  brought  before 
a  superior  court  by  certiorari,  or  writ  of  error. 

A  Dill  of  exceptions  is  inapplicable  to  a  criminal 
cause  :  and  in  such  causes  the  admissibility,  or  le- 
gal effect  of  testimony,  can  be  examined  in  a  supe- 
rior court,  only  on  a  report  or  case  agreed  upon  ; 
the  presumption  being,  that  where  there  is  reason- 
able ground  tor  doubt,  the  judgment  will  be  sus- 
pended till  the  opinion  of  the  superior  court 'be 
known- 

But  a  challenge  for  principal  cause,  forms  a  part 
of  the  record ;  and  to  review  this,  a  certiorari  will 
lie  in  a  criminal  cause :  and  a  writ  of  error  in  a  civil 
cause. 

Otherwise  of  a  challenge  to  the  favor. 

A  challenge  for  principal  cause  may  be  demurred 
to,  or  issue  may  be  taken  upon  it. 

Where  the  facts  are  admitted  and  referred  to  the 
court,  this  is,  in  substance,  a  demurrer;  and  should 
be  entered  on  the  record  as  such. 

If  a  juror  have  expressed  an  opinion  against  the 
party,  though  from  his  knowledge  of  the  cause,  and 
not  from  any  favor  or  ill  will;  yet  this  is  a  principal 
cause  of  challenge. 

So,  it  seems,  if  his  opinion  be  grounded  on  the  in- 
formation of  those  who  are  acquainted  with  the 
facts.  Otherwise,  where  his  opinion  is  grounded  on 
mere  rumor. 

Citations— 3  Bac.  Abr.,  766;  1  Chit.  Cr.  L.,  548; 
Skin.,  101 :  Hut..  24  ;  35  Charles,  II. ;  2  St.  Tr.,  435, 
450,  451 ;  14  Car..  2 :  Stat.  Westm.,  2,  ch.  31 :  1  Keb., 
324 ,  3  Burr.,  1847:  3  Wood.  Lee..  347,  n.  (i. ) ;  4  Barn. 
&  Aid.,  470 ;  7  Hen.,  VI.,  fol.  25 :  Hawk.,  B.  2,  ch.  43, 
sec.  28 ;  Co.  Lilt..  155  /> ;  1  Johns..  316 :  8  Johns., 
445 ;  1  Cow.,  432 ;  1  Marsh.,  370,  419 :  Keling,  15. 

ON  application  to  Mr.  Justice  Woodworth,  in 
behalf  of  Vermilyea  et  al.  for  the  allow- 
ance of  a  certiorari,  to  remove  into  the  Supreme 
Court  the  record  of  their  conviction,  from  the 
Court  of  Oyer  and  Terminer  of  the  City  and 
County  of  N.  Y.,  His  Honor,  deeming  the 
question  of  too  much  importance  to  be  disposed 
of  without  giving  the  counsel  for  the  people  an 
opportunity  to  be  heard,  directed  notice  to  be 
given  to  the  District  Attorney  of  the.  City  and 
County  of  N.  Y.  Notice  having  been  given 
accordingly,  the  questions  presented  were  ar- 
gued before  the  judge  at  his  chambers,  in  Al- 
bany, on  the  22d  and  28d  of  Dec.,  1826,  by! 

Messrs  A.  Spencer  and  B.  F.  Butler,  for  the 
application,  and 

Mr.  Talcott,  Atty-Gen.,  contra. 

His  Honor  afterwards  discussed  the  questions 
at  large,  and  gave  his  opinion  as  follows  : 
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WOODWORTH,  /.  The  defendants  were  con- 
victed at  a  Court  of  Oyer  and  Terminer,  held 
in  the  City  of  N.  Y.,  *of  a  conspiracy  [*556 
to  defraud  certain  incorporated  companies  and 
individuals,  of  their  goods,  chattels  and  effects. 
Application  is  now  made  for  the  allowance  of 
a  certiorari,  to  remove  the  record  and  proceed- 
ings in  the  Supreme  Court,  for  the  purpose  of 
reviewing  the  decision  of  the  court  below,  on 
a  challenge  taken  to  some  of  the  jurors  ;  and 
also  on  the  ground  of  a  fatal  variance  between 
the  proof  offered  at  the  trial,  and  the  charges 
contained  in  the  indictment.  As  to  the  latter, 
I  will  merely  observe,  that  a  certiorari  removes 
the  record  only  ;  and  as  the  evidence  produced 
on  the  trial  forms  no  part  of  the  record,  the 
writ  would  be  a  nugatory  process.  In  criminal 
cases,  where  questions  of  law  arise  at  the  trial, ' 
either  as  to  the  admission  of  testimony,  or  its 
legal  effect  when  admitted,  if  doubts  are  en- 
tertained, the  facts  are  brought  before  this 
court  in  the  form  of  a  report,  or  case  agreed 
on.  If  the  objections  afford  reasonable  ground 
for  doubt,  the  presumption  is  that  judgment 
will  be  suspended  until  the  opinion  of  the  su- 
perior court  be  known.  As  far  as  I  know, 
questions  of  this  description  have  always  been 
submitted  to  the  Supreme  Court  in  that  manner. 
The  experience  of  half  a  century  has  not  called 
for  any  legislative  provision  to  vary  this  course 
of  practice  ;  nor  am  I  aware  that  complaints 
have  ever  been  made,  that  the  exercise  of  this 
discretion  has  been  rigorous  as  respects  the  ac- 
cused. On  the  contrary,  it  will  be  found  that 
the  cases  from  inferior  tribunals,  which  have 
been  reviewed,  furnish  no  inconsiderable  evi- 
dence of  the  solicitude  and  tenderness  of  our 
courts,  in  allowing  even  to  the  greatest  cul- 
prits the  benefit  of  every  legal  objection. 

If,  however,  in  any  given  case,  the  inferior 
court  should  erroneously  refuse  to  interfere,  it 
would  afford  no  ground  for  a  certiorari ;  be- 
cause the  remedy  does  not  apply  to,  or  reach 
the  error  sought  to  be  corrected. 

If  a  bill  of  exceptions  would  lie  in  a  crimi- 
nal case,  the  difficulty  would  be  removed;  but 
it  is  well  settled  that  it  does  not. 

With  respect  to  the  admission  of  the  jurors, 
I  will  confine  my  observations  to  the  case  of 
Andrew  S.  Norwood.  *From  the  atflda-  [*557 
vits  and  certificates  of  the  clerk,  it  appears 
that  Mr.  Norwood  was  challenged  for  the  prin- 
cipal cause  ;  and  the  decision  of  the  challenge 
referred  to  the  court,  without  any  objection  on 
the  part  of  the  District  Attorney.  The  specific 
ground  of  the  challenge  was  not,  in  the  first  in- 
stance, stated.  The  juror  testified  that  he  had 
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heard  all  the  evidence  given  on  the  former  trial, 
having  been  present  at  it ;  that  he  had  made 
up  his  opinion  perfectly,  on  the  evidence,  that 
the  defendants  were  all  guilty  ;  and  had  fre- 
quently expressed  his  opinion  to  that  effect. 
Upon  being  inquired  of  by  the  District  Attor- 
ney, he  stated  that  he  felt  no  bias  or  partiality 
against  any  of  the  defendants  ;  that  if  the  tes- 
timony given  on  this  trial  should  appear  as  it 
did  on  the  former,  he  should  certainly  find  the 
defendants  all  guilty  ;  and  added,  that  he 
thought  he  felt  competent  to  give  a  verdict  ac- 
cording to  his  oath,  and  the  evidence  as  it 
should  appear. 

The  court  decided  that  the  juror  stood  in- 
different, and  that  the  challenge  was  not  true. 
He  was  accordingly  sworn  and  sat  on  the  trial. 

On  this  evidence,  two  questions  arise:  First. 
Whether  the  challenge  forms  a  part  of  therec- 
cord,  so  as  to  be  the  subject  of  removal  bycer- 
tiorari.  Second.  Whether  the  exception  to  the 
juror  was  well  taken. 

The  first  question  depends  on  this  ;  do  the 
facts  constitute  a  principal  cause  of  challenge? 
This  arises  when  there  is  a  manifest  presump- 
tion of  partiality.  In  that  case  it  excludes  the 
juror  ;  but  a  challenge  to  the  favor,  where  the 
partiality  is  not  apparent,  must  be  left  to  the 
discretion  of  triers.  The  facts  relied  on  gen- 
erally consist  of  slight  circumstances,  respect- 
ing which  the  law  has  not  laid  down  any  cer- 
tain rule.  In  such  cases  the  judgment  of  the 
triers  is  conclusive.  The  question  arising  on 
such  a  challenge  is  altogether  extrinsic  of  the 
record.  Evidence  may  be  reviewed  in  a  supe- 
rior court  by  demurrer,  or  bill  of  exceptions, 
but  neither  applies  to  evidence  in  support  of  a 
challenge  for  favor. 

The  next  inquiry  is,  whether  a  principal 
cause  of  challenge  may  become  parcel  of  the 
558*]  record, and  under  what  *circumstances. 
If  it  cannot  in  any  case,  it  is  unnecessary  to 
consider  the  objection  taken  to  the  juror. 

It  is  laid  down  in 3  Bac.  Abr.,  766,  that  "if  a 
challenge  be  taken,  and  the  other  side  demur, 
and  it  be  debated,  and  the  judge  overrules  it, 
it  is  entered  upon  the  original  record  ;  and  if 
at  Nisi  Prius,  it  appears  upon  the  postea  what 
the  judge  hath  done  ;  but  if  the  judge  over- 
ruled the  challenge  upon  debate,  without  a  de- 
murrer, then  it  is  proper  for  a  bill  of  excep- 
tions." Chitty,  1st  vol.  Cr.  L.,  548,  recognizes 
the  same  doctrine.  He  refers  to  Skinn.,  101, 
and  Hut.,  24.  Chitty  also  says,  at  the  same 
page,  that  if  a  demurrer  be  resolved  on,  either 
to  the  array  or  to  the  polls,  there  is  no  occa- 
sion for  those  circumstances  which  must  at- 
tend a  demurrer  to  a  plea,  such  as  the  signa- 
ture of  counsel;  but  it  is  good  as  soon  as  agreed 
on  at  the  bar,  and  the  prothonotaries  ought  of 
right  to  enter  it  on  the  record.  These  author- 
ities suppose  a  principal  cause  of  challenge, 
and  establish  the  proposition,  that  where  the 
facts  alleged  as  cause  of  challenge  are  not  dis- 
puted, the  question  is  decided  summarily  by 
the  court.  On  the  argument  before  me,  the 
Atty-Qen.  conceded  the  law  to  be,  that  if  the 
challenge  was  good  for  principal  cause,  and 
the  other  party  demurred,  it  became  parcel  of 
the  record,  and  might  be  removed.  He  con- 
tended, however,  that  this  was  not  a  challenge 
of  that  description  ;  that  the  facts  made  out  a 
challenge  for  favor  ;  and  that  the  judge  was 
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substituted  in  the  place  of  triers  by  consent  of 
parties  ;  and,  consequently,  that  the  question 
was  to  be  viewed  in  the  same  manner  as  if  it 
had  been  actually  decided  by  the  latter. 

If  it  should  turn  out  that  the  defendants  have 
not  established  a  principal  cause  of  challenge, 
the  argument  is  well  founded.  The  real  diffi- 
culty, if  any  exists,  is,  in  ascertaining  whether 
the  public  prosecutor  is  to  be  considered  as 
having  demurred  to  the  challenge.  The  pro- 
ceedings in  this  stage,  were  somewhat  informal. 
The  more  regular  course  would  have  been,  to 
have  stated,  in  the  first  instance,  the  facts  relied 
on  for  cause.  The  prosecutor  would  then  prob- 
ably have  elected  to  plead  or  demur.  It  seems, 
however,  that  the  juror  was  challenged  with- 
out *specifying  the  cause,  and  the  ques-  [*559 
tion  referred  to  the  court.  What  was  referred 
to  the  court  ?  The  juror  was  examined;  there 
was  no  dispute  about  facts.  When  that  hap- 
pens in  the  case  of  a  principal  challenge,  as  well 
as  in  that  for  favor,  triers  are  appointed.  The 
court  were  called  upon  to  pronounce  the  law — 
to  decide  whether  the  facts  made  out  a  princi- 
pal cause  of  challenge  ;  or,  in  other  words, 
whether  they  were  sufficient  to  exclude  the 
juror.  I  admit,  if  the  facts  were  only  proper 
to  be  submitted  to  triers,  in  support  of  a  chal- 
lenge for  favor,  the  defendants  are  concluded 
by  the  decision  of  the  judge:  but  if,  per  se,  they 
formed  a  principal  cause,  they  may  avail  them- 
selves of  it  as  such.  A  demurrer  is  an  admis- 
sion of  the  fact,  submitting  the  law  arising  on 
that  fact  to  the  court.  On  a  demurrer  to  a  chal- 
lenge, no  strict  technical  form  seems  to  be  re- 
quired. Have  not  both  parties  conceded  that 
the  testimony  of  the  juror  was  true,  and  have 
they  not  called  on  the  court  to  declare  the  law 
arising  on  that  testimony  ?  Will  it  be  denied 
that  this  is,  in  substance,  a  demurrer;  or  will  it 
be  gravely  contended,  because  the  party  may 
not  have  said  in  terms,  he  demurred  to  the  chal- 
lenge, but  submitted  to  the  court  whether  it 
was  sufficient,  in  point  of  law,  that,  therefore, 
a  substantial  difference  exists  between  the  two 
cases — that  the  one  shall  be  entered  on  the  rec- 
ord, and  shall  be  subject  to  review,  while  the 
other  is  final  and  conclusive  ?  I  cannot  per- 
suade myself  that  the  rights  of  any  party  are 
held  by  such  a  tenure,  and  particularly  in  a 
criminal  case,  where  there  is  no  remedy  by  bill 
of  exceptions.  I  am,  therefore,  of  opinion  that 
the  judge  having  been  called  upon  to  decide 
whether  the  challenge  was  valid  in  law,  it  is, 
in  substance,  the  same  as  if  the  party  had  de- 
murred in  express  terms.  If  viewed  in  the 
light  of  a  demurrer,  it  becomes  parcel  of  the 
record,  and  is  liable  to  be  removed  by  certi&rari. 
That  the  counsel  for  the  defendants  considered 
the  decision  on  the  challenge  as  subject  to  the 
revision  of  a  superior  tribunal;  and  did  all  that 
was  deemed  necessary  to  secure  that  right,  is 
apparent  from  the  fact  alleged  in  the  affidavit 
of  Mr.  Hoyt,  who  says  that  the  defendants' 
counsel  requested  *the  court  to  take  [*56O 
down  the  testimony  as  to  the  competency  of  the 
jurors,  in  order  to  give  the  parties  the  benefit 
of  reviewing  the  decision;  and  that  the  presid- 
ing judge,  upon  such  request,  read  over  the 
notes  of  evidence,  and  corrected  the  same  in 
some  particulars,  on  the  suggestion  of  the  de- 
fendants' counsel. 

It  is,  however,  contended  that  this  case  falls 
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within  that  part  of  the  doctrine  laid  down  by 
Chitty  and  Bacon,  where  it  is  said  that  if  the 
challenge  is  overruled  without  demurrer,  on 
being  debated,  the  objection  may  afterwards  be 
made  the  subject  of  a  bill  of  exceptions;  and  as 
no  bill  was  taken,  the  decision  could  not  be 
brought  before  the  Supreme  Court,  unless  by 
consent.  It  seems  to  me  this  rule  does  not  ap- 
ply in  .criminal  cases  Whether  the  counsel 
demurs  to  the  challenge,  or  merely  argues  that 
it  is  not  good  in  law,  creates  no  material  dis- 
tinction. If  the  distinction  was  ever  enter- 
tained in  the  English  courts,  it  must  have  been 
founded  on  a  belief  that  a  bill  of  exceptions 
would  lie.  But  if  it  be  a  conceded  point  that 
no  bill  of  exceptions  will  lie,  I  think  it  goes  far 
to  show  that  the  rule  laid  down  is  not  applica- 
ble to  criminal,  but  civil  cases.  I  have  traced 
the  doctrine  to  its  source,  by  examining  the 
cases  cited  by  Chitty.  Thev  are  to  be  found  in 
Skinn.,  101,  and  Hut.,  24.  The  case  from  Skin- 
ner was  decided  35  Charles  II. ,  between  the 
King  and  the  City  of  Worcester.  It  was  an  in- 
formation in  the  nature  of  a  quo  warranto.  The 
case  states  that  the  counsel  for  the  City  of  Wor- 
cester came  with  their  bill  of  exceptions;  they 
challenged  the  array,  because  the  venire  was  re- 
turned as  by  both  the  coroners;  when,  in  truth, 
but  one  of  them  returned  it.  They  likewise 
challenged  thepolls.forwantof  freehold, which 
was  overruled.  No  question  was  raised,  whether 
a  bill  of  exceptions  would  lie.  Saunders,  Ch. 
J.,  said,  if  the  judge  overruled  the  challenge 
upon  debate,  without  a  demurrer,  then  'tis 
proper  for  a  bill  of  exceptions.  There  are  sev- 
eral answers  to  this  case.  It  was  not  strictly  a 
criminal  proceeding.  Informations  at  the  com- 
mon law,  partook  of  the  nature  of  a  civil  rem- 
edy, and.  in  modern  times,  are  considered  as  a 
oOl*]  civil  remedy  only.  It  must,  I  *appre- 
hend,  have  been  so  considered  by  the  court ; 
otherwise,  a  bill  of  exceptions  would  not  have 
been  suggested.  This  is  evident  from  the  fact 
that  prior  to  the  35th  of  Charles  II.,  the  judges 
in  England  had  expressed  an  opinion  on  this 
point. 

In  the  case  of  Sir  Henry  Vane,  reported  in 
Keling,  15,  and  2  St.  Tri.,  435,  450,  451;  14  Car. 
2.  a  construction  is  given  to  the  statute;  and  it 
was  held,  by  all  the  judges,  that  the  Statute  of 
Westm.  2,  ch.  31,  which  gives  the  bill  of  ex- 
ceptions, extends  only  to  civil  causes,  and  not 
to  criminal.  Keling  states  that  the  court  agreed 
the  wordsof  the  statute  are  plain  as  to  this  point. 
So  also,  1  Keb.,  324,  where  the  same  case  is 
reported,  the  judges  observe,  a  bill  of  excep- 
tions is  not  within  the  statute,  or  ever  heard  of, 
the  statute  not  extending  to  any  indictment. 
This  case  having  been  decided  before  the  case 
in  Skinner,  it  is  manifest  the  court  had  no  ref- 
erence to  criminal  proceedings.when  speaking 
of  a  bill  of  exceptions,  as  applicable  to  a  chal- 
lenge, disposed  of  without  demurrer.  As  a 
civil  remedy,  it  may  undoubtedly  be  pursued, 
if  there  is  no  demurrer  to  the  challenge  in  form; 
but  even  then,  in  a  civil  case,  its  necessity  may 
well  be  questioned,  as  will  presently  be  shown. 
The  case  then  leaves  the  principle  untouched, 
that  where  the  judge  decides  the  law  on  a  prin- 
cipal challenge,  whether  arising  on  demurrer, 
or  by  a  submission  of  Ilie  question,  an  entry  is 
made  on  the  record,  which  may  be  reviewed. 

The  decision  in  Skinner,  upon  which  Chitty 
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and  Bacon  rest,  is  an  authority  to  prove  there 
is  a  remedy, where  a  good  cause  of  challenge  i& 
overruled.  It  is  an  admission  of  this  principle. 
The  public  prosecutor  cannot  be  compelled  to 
demur.  Shall  his  refusal  or  admission  deprive 
the  accused  of  a  right?  Can  the  right  depend 
on  such  a  contingency  ?  I  think  not.  In  ac- 
cordance with  this  view  of  the  subject,  it  seems 
!  to  me  the  cause  of  Hesketh  v.  Braddock,  3  Burr. , 
|  1847,  decided  on  a  writ  of  error,  proceeded. 
j  The  record  states  that  the  defendant  challenged 
I  the  array,  to  which  the  plaintiff  demurred;  the 
!  challenge  was  disallowed.  The  defendant  then, 
j  ore  tenus,  in  open  *court,  challenged  [*562 
the  polls,  because  the  jurors  were  citizens  and 
freemen  of  the  City  of  Chester.  The  challenge 
was  disallowed  ;  and  thereupon  the  issue  was 
tried  and  a  verdict  found  for  the  plaintiff.  The 
Court  of  K.  B.  considered  the  validity  of  the 
challenge,  and  passed  upon  it,  as  parcel  of  the 
record.  There  was  no  suggestion  by  the  court 
or  counsel,  that  the  challenge  to  the  polls  was 
improperly  brought  up.  The  challenge  to  the 
polls  was  not  demurred  to,  but  it  was  disal- 
lowed. On  what  principle  did  it  become  part 
of  the  record  ?  Manifestly  because  the  decis- 
ion of  the  court  upon  it  was  substantially  the 
same,  as  if  a  demurrer  had  been  filed  in  form. 
In  3  Wood.  Lee.,  347,  n.  i,  the  form  of  the 
record  in  the  case  from  Burrows  is  given.  The 
challenge  to  the  polls  is  thus  entered :  "  And 
hereupon  the  said  S.  B.  ore  tenus,  in  open  court, 
challengeth  the  polls,  because,  he  says  that  the 
jurors  are  citizens  and  freemen  of  the  City  of 
Chester.which  said  challenge  by  the  court  here 
is  disallowed."  Prof essor  Woodeson  then  states 
that  the  challenge  ore  tenus  was  omitted  in  the 
first  engrossment  of  the  record;  that,  the  defend- 
ant alleged  diminution,  and  that  it  was  then  in- 
serted by  rule.  This  case  sanctions  the  doc- 
trine contended  for  by  the  defendants'  counsel, 
that  the  challenge  may  be  removed  as  parcel  of 
the  record,  provided  it  was  a  principal  cause  of 
challenge. 

The  only  remaining  question  is, whether  the 
facts  stated  by  the  juror  constituted  a  principal 
cause  of  challenge. 

It  will  not  be  denied  that  every  man,  whether 
in  a  civil  or  criminal  case,  is  entitled  to  an  im- 
partial jury.     Though  our  Constitution  merely 
preserves  the  trial  by  jury  inviolate  forever, 
and  does  not,  in  express  terms,  guarantee  an 
impartial  jury,  yet,  ex  vi  termini,  it  is  embraced 
in  its  provisions — as  much  so,  as  that  the  judges 
shall  be  impartial  men.  The  same  general  prin- 
ciple is  adopted  by  the  English  law.  The  only 
j  question  is,  as  to  the  application  of  that  prin- 
ciple. Can  a  juror  be  impartial  or  indifferent  to 
J  the  question,  who,  from  a  knowledge  of  the 
!  facts,  confesses  that  he  has  made  up  his  mind 
|  that  the  accused  are  guilty  ?     It  is  a  fallacy  to 
I  suppose  such  a  man  stands  impartial,  merely 
i  *because  he  has  no  malice  or  ill  will  [*5ttS 
!  against  the  defendant.  This  doctrine,  however, 
has  been  strenuously  urged  ;  and  cases  have 
been  cited,  to  show  that  the  law  is  so  under- 
stood in  England. 

In  the  case  of  the  King  v.  Emondx,  4  Barn. 
&  Aid.,  470.  Ch.  J.  Abbott  observes,  that  ex- 
pressions used  by  a  juryman  are  not  a  cause 
of  challenge,  unless  they  are  to  be  referred  to 
something  of  personal  ill  will  towards  the  party 
challenging.  He  relies  on  the  doctrine  laid 
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down  in  the  Year  Books,  7  Hen.  VI.,  fol.  25, 
where  Babington,  J.,  says,  "if  the  juror  has 
said  he  will  pass  with  the  one  party,  for  the 
knowledge  that  he  has  of  the  matter,  and  of 
the  truth,  he  is  indifferent ;  but  if  he  has  said 
so  for  any  affection  of  the  party,  he  is  favor- 
able.'' Hawkins,  B.  2,  ch.  43,  sec.  28,  is  also 
referred  to.  He  observes,  "  that  it  hath  been 
allowed  a  good  cause  of  challenge,  that  the 
juror  hath  declared  his  opinion  beforehand, 
that  the  party  is  guilty,  or  will  be  hanged,  or 
the  like."  Hawkins  adds,  "yet  it  hath  been 
adjudged  that  if  it  shall  appear  that  the  juror 
made  such  declaration  from  his  knowledge  of 
the  cause,  and  not  out  of  any  ill  will  to  the 
party,  it  is  no  cause  of  challenge."  The  opin- 
ing of  the  Court  of  K.  B.,  in  Barn.  &  Aid.,  rests 
on  these  ancient  authorities  ;  it  does  not  pro- 
fess to  consider  the  soundness  of  the  doctrine 
advanced,  Now,  admitting  the  law  had  been 
so  applied  at  an  early  day,  when  the  prisoner 
did  not  profess  even  the  right  of  producing  tes- 
timony, I  apprehend  that  after  the  lapse  of  cen- 
turies, when  the  rights  of  parties  are  better  un- 
derstood, and  have  been  more  accurately  de- 
fined, it  would  not  be  presumption  to  inquire 
whether  the  common  law,  relating  to  the  right 
of  challenge,  had  not,  in  this  instance,  been  mis- 
applied ;  or  whether  it  was  consistent  with  the 
law  as  laid  down  by  Ld.  Coke,  who  says,  "the 
rule  of  law  is,  that  the  juror  must  stand  indif- 
ferent as  he  stands  unsworn."  (Co.  Litt.,  155 
i.)  It  seems  to  be  admitted  in  some  of  the  old 
cases,  that  an  opinion  formed  and  expressed  is 

food  cause  of  challenge.  Upon  what  is  this 
Bunded  ?  On  the  supposition  that  it  creates  a 
564*]  bias.  All  experience  goes  to  prove  *the 
infirmity  of  human  nature  is  such  that  we  can- 
not at  pleasure  get  rid  of  preconceived  opinions. 
The  question  is  not  how  great  is  the  bias,  but 
does  any  exist  ?  The  least  is  sufficient  to  ex- 
clude. Can  the  source  from  whence  it  is  de- 
rived be  material?  As  to  the  accused,  it  is  the 
same  thing,  whether  the  bias  proceeds  from  a 
preconceived  opinion,  or  malice  and  ill  will. 
Be  it  either,  he  is  equally  affected.  Why  then 
superadd  the  necessity  of  proving  malice  or  ill 
will  ?  Without  it  the  parties  do  not  contend 
on  equal  ground  ;  by  requiring  it  to  be  proved, 
in  order  to  exclude  the  juror,  it  only  shows  the 
disparity  to  be  greater.  If  the  question  were 
entirely  novel,  I  should  think  our  courts  would 
incline  to  take  a  different  view  of  it.  But  it  has 
occurred  here,  and  has  been  well  considered. 
The  Supreme  Court  decided,  in  the  case  of 
Slake  v.  Millspaugh,  1  Johns.,  316,  it  was  good 
cause  of  challenge  to  a  juror,  that  he  had  pre- 
viously given  his  opinion  on  the  question  in 
controversy  between  the  parties.  The  case  of 
Durell  v.  Afosher,  8  Johns.,  445,  is  not  contra- 
dictory. There,  the  juror  said,  if  the  reports 
of  the  neighbors  were  correct,  the  defendant 
was  wrong,  and  the  plaintiff  was  right.  No 
definfte  opinion  was  expressed  or  formed.  The 
court  so  adjudged  ;  and  observed  that  the  dec- 
laration was  hypothetical.  It  is  no  more  than 
saying,  if  the  defendant  has  done  an  illegal  act, 
let  him  answer  for  it ;  which  is  no  evidence  of 
partiality.  In  the  case  of  Pringle  v.  Huse,  1 
Cow.,  432,  a  juror  was  challenged  for  having 
expressed  an  opinion  against  the  plaintiff.  It 
was  held  that  this  was  a  principal  cause  of 
challenge,  and  should  be  tried  by  the  court ; 
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and  that  the  juror  challenged  might  be  called 
as  a  witness.  In  the  case  of  Coleman  v.  Hager- 
man,  5  City  H.  Rec.,  63,  the  same  principle  was 
adopted  by  the  Supreme  Court.  The  late  Ch. 
J.  Spencer  has  furnished  me  with  a  manuscript 
opinion  of  his,  in  that  cause.  It  was  an  action 
for  an  assault  and  battery  of  an  aggravated 
character.  The  verdict  was  for  $4,000  dam- 
ages. The  grounds  of  the  motion  were,  that 
Graham,  one  of  the  jury,  had  made  use  of  lan- 
guage, indicating  an  opinion  that  the  defendant 
ought  to  be  exemplarily  punished.  *It  [*5O5 
appeared  that  Graham  was  wholly  unacquaint- 
ed with  the  parties  until  after  the  trial ;  and 
that  the  opinions  expressed  by  him  were  found- 
ed on  newspaper  publications.  He  swore  that 
he  had  no  bias  against,  or  partiality  for,  either 
of  the  parties,  and  personally  knew  nothing  of 
the  assault  and  battery  complained  of  ;  yet  the 
court  unanimously  awarded  a  new  trial,  on  the 
ground  that  Graham  did  not  stand  indiffer- 
ent, in  consequence  of  the  opinions  he  had  ex- 
pressed. In  the  manuscript  opinion  referred 
to,  the  late  Chief  Justice  stated  the  principles 
adopted  by  him,  on  the  then  recent  trial  of  Van 
Alstyne,  for  the  murder  of  Huddlestone.  It 
was  thus  :  if  a  person  had  formed  or  expressed 
an  opinion  for  or  against  the  prisoner,  on  a 
knowledge  of  any  of  the  facts  attending  the 
murder,  or  from  information  of  those  ac- 
quainted with  the  facts,  he  considered  it  good 
cause  of  challenge  ;  but  if  the  opinions  of  the 
jurors  were  formed  on  mere  rumors  and  report, 
he  decided  that  such  opinions  did  not  disqual- 
ify the  jurors  ;  and,  as  I  understood,  the  opin- 
ion delivered  on  that  solemn  occasion  met  the 
decided  approbation  of  the  Supreme  Court. 

The  principle  upon  which  these  cases  were 
decided,  is  that  an  opinion  formed  and  ex- 
pressed by  a  juror,  is  of  itself  evidence  that  he 
does  not  stand  indifferent  between  the  parties. 
I  do  not  perceive  how  the  case  before  me  can 
be  distinguished.  On  the  trial  of  Fries  for 
treason,  before  Judge  Iredell,  on  an  application 
for  a  new  trial, one  question  was  as  to  the  com- 
petency of  a  juror  who  had  expressed  himself 
in  strong  terms  as  to  the  prisoner's  guilt.  That 
learned  judge  put  the  question  on  this  ground: 
that  when  a  predetermined  opinion  is  formed, 
from  whatever  motives,  it  creates  an  improper 
bias,  extremely  difficult  to  get  rid  of  ;  and  may 
influence  an  honest  man  unwarily  to  give  a 
wrong  verdict  :  that  he  becomes  less  able  to 
discriminate  facts.  The  reasoning  of  Ch.  J. 
Marshall,  on  the  trial  of  Col.  Burr,  vol.  I.,  pp. 
370,  419,  is  directly  in  point.  He  has  shown,  in 
the  most  satisfactory  manner,  that  a  juror  who 
has  given  his  opinion  cannot  be  considered 
impartial ;  that  the  natural  tendency  [*566 
of  preconceived  opinions  in  a  juror  is  to  ob- 
struct the  impartial  administration  of  justice. 
He  asks,  why  a  distant  relative,  or  he  who  has 
prejudices,  cannot  serve  on  a  jury  ?  Because 
he  is  presumed  to  have  a  bias.  He  may  declare 
that,  notwithstanding.he  is  determined  to  listen 
to  the  evidence  and  be  governed  by  it;  but  the 
law  will  not  trust  him.  The  Chief  Justice  ob- 
serves :  "  Is  there  less  reason  to  suspect  him 
who  has  prejudged  the  case,  and  deliberately 
formed  and  delivered  an  opinion  upon  it?  The 
law  suspects,  and  not  without  reason,  that  he 
will  listen  with  more  favor  to  that  testimony 
which  confirms,  than  to  that  which  would 
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change  his  opinion.  It  is  not  to  be  expected 
that  he  will  weigh  evidence  or  argument,  as 
fairly  as  a  man  whose  judgment  is  not  made 
up  in  the  case."  These  enlightened  views  place 
the  question  upon  the  true  ground — not  wheth- 
er the  juror  feels  resentment  or  ill  will,  but 
whether  for  any  cause  he  has  a  bias  on  his  mind 
that  may  disqualify  him  from  deciding  with 
strict  impartiality  I  entirely  concur  in  the 
reasoning  of  that  case,  as  containing  a  lumi- 
nous exposition  of  the  ground  upon  which  the 
rule  is  founded. 
COWEN  6.  N.  Y.  R.,  8. 


The  result  of  my  opinion  is,  that  enough 
has  been  shown  to  render  the  decision  in  the 
court  below  questionable,  that  the  challenge 
forms  a  part  of  the  record,  and  that  the  defend- 
ants are  entitled  to  the  allowance  of  a  certiorari. 

Certiorari  granted. 

Cited  in— 4  Wend,,  238 ;  14  Wend.,  132 ;  17  Wend., 
469;  21  Wend.,  545;  25  Wend.,  169;  1  Den.,  305;  4  Den., 
33;  80  N.  Y.,  493 ;  20  Barb.,  281 ;  1  Park.,  285  ;  3  Park., 
344;  4  Park.,  117, 135 ;  6  Park.,  662;  Edm.,  90;  2  Sum., 
106 ;  21  Am.  Dec.,  129, 133 ;  36  Am.  Dec.,  516  (3  Scam., 
76) ;  47  Am.  Dec.,  230. 

64  1009 


CASES 

ARGUED    AND    DETERMINED 


IN   THE 


SUPREME    COURT 


OF  THE 


STATE   OF   NEW  YORK, 


FEBRUARY  TERM,  1827,  IN  THE  FIFTY-FIRST  YEAR  OF  OUR  INDEPENDENCE. 


MYERS  v.  FOSTER. 

Canal  Commisioners  Have  no  Right  to  Levy  a  Toll 
upon  Passengers,  under  Statute — Construction 
of  Penal  Statute. 

The  Canal  Commissioners  have  no  right  to  levy  a 
toll  upon  passengers  on  the  Erie  and  Champlain  ca- 
nals, within  the  Statute,  sess.  43,  ch.  202,  sec.  17,  20. 
But  the  Act  was  amended  and  extended  to  persons, 
by  the  Statute  of  Apr.12,1827.  Fide  note  a  at  the  end 
of  this  case. 

A  penal  statute  is  not  to  be  extended  by  an 
equitable  construction. 

ON  ERROR  from  the  C.  P.  of  Schenectady 
Co. ,  where  the  cause  came  by  appeal  from 
the  Justice's  Court  of  the  City  of  Schenectady. 
Myers,  a  collector  on  the  Erie  Canal,  sued  Fos- 
ter for  $25,  the  penalty  given  by  the  17th  sec- 
tion of  the  Act  for  the  Maintenance  and  Protec- 
tion of  the  Erie  and  Champlain  Canals,  sess.43, 
ch.  202.  This  section  requires  that  every  boat- 
man, or  person  having  charge  of  property  mov- 
ing on  the  canal, shall  give  tothecollector,&c.,  a 
just  account  or  bill  of  lading,&c. ,  signed  by  the 
person,&c. ,  conveying  such  property,  &c.  .con- 
taining a  statement  of  the  weight  of  all  prop- 
erty on  which  toll  is  charged  by  the  ton,  &c., 
and  the  number  and  feet  of  other  articles,  &c.. 
a  statement  of  the  place  from  which  the  prop- 
erty is  brought,  and  where  the  same  is  intended 
to  be  landed,  &c. ;  and  on  default  in  any  of  these 
particulars,  that  the  boatman,  &c.,  shall  forfeit 
and  pay  the  penalty  of  $25.  The  20th  section  au- 
thorizes the  Canal  Commissioners  to  establish 
the  rates  of  toll  to  be  paid  on  all  articles  con- 
veyed, &c.,  and  to  erect  toll-houses  and  weigh- 
ing scales.  The  23d  section  gives  an  action  for 
all  penalties  to  the  collector,  &c. 

Foster,  the  defendant,  being  master  of  a 
freight  boat,  cleared  from  Albany;  with  prop- 
568]  erty  and  four  passengers,  *having  paid 
toll  for  the  property,  as  established  under  the 
20th  section.  He  afterwards  took  in  one  and  a 
half  passengers  at  West  Troy  ;  and  at  Schenec- 
tady offered  to  clear  the  passengers,  with  3^ 
more  passengers  taken  on  board  at  the  latter 
place  (making  in  all,  the  number  of  8),  to  a 
place  about  5  miles  above  the  city,  which  was 
done,  the  defendant  furnishing  a  bill  of  lading 
accordingly.  6£  of  the  passengers  were  discov- 
ered by  agents  (whom  the  plaintiff  had  em- 
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ployed  to  watch),  continuing  their  passage  on 
the  boat  about  ten  miles  above  Schenectady  ; 
and  it  was  for  the  falsity  of  the  bill  of  lading, 
in  this  respect,  that  the  action  was  brought. 

On  these  facts  being  proved  in  the  C.  P.  the 
plaintiff  rested  ;  and  the  defendant  moved  fora 
nonsuit,  on  the  ground  that  no  toll  could  be  as- 
sessed on  passengers.by  the  Canal  Commission- 
ers— passengers  not  being  property,  to  which 
alone  the  Act  extended  ;  and  that  no  assess- 
ment on  passengers  was  proved. 

The  plaintiff  then  offered  in  evidence,  an  es- 
tablishment of  toll,  on  passengers  over  12  years 
of  age  by  number, and  under  that  age  by  weight 
to  be  estimated  at  75  Ibs. each, signed  by  Stephen 
Van  Reusselaer,  Samuel  Young,  Henry  Sey- 
mour and  Wm.  C.  Bouck,  the  Canal  Commis- 
sioners,who  claimed  in  making  the  assessment, 
to  Act  under  the  20th  section. 

This  evidence  was  rejected  by  the  C.  P., who 
nonsuited  the  plaintiff.  He  excepted,  and 
brought  error  to  this  court  on  the  bill  of  ex- 
ceptions. 

Mr.  N.F.Beck,  for  the  plaintiff  in  error,con- 
ceded  that  passengers  were  not  mentioned  spe- 
cifically by  the  Act  as  a  subject  of  toll  ;  but  he 
contended  that  the  intent  and  object  of  the  Leg- 
islature was  to  levy  a  compensation  upon  every 
person, as  well  as  upon  all  property  transported 
upon  the  canal.  Though  persons  are  not  within 
the  terms,  they  are  certainly  within  the  reason 
and  equity  of  the  Act.  The  transportation  of 
passengers  occasions  the  same  injury  to  the 
canal  and  works  the  same  benefit  and  profit  to 
individuals  as  the  transportation  of  property. 

*Mr.  A.  C.Paige,contr&,  was  stopped  [*569 
by  the  court. 

*  SAVAGE,  Ch.  J.  The  only  question  seems  to 
be,  whether  passengers  are  property.  No  men- 
tion is  made  of  persons,  and  there  is  not  a  word 
in  the  Act  from  which  we  can  infer  that  the 
Legislature  intended  to  make  them  the  subject 
of  toll.  The  law  will  not  extend  a  penal  statute 
by  equitable  construction. 

SUTHERLAND,  J.  It  is  impossible  that  this- 
law  could  contemplate  passengers  as  the  sub- 
ject of  toll.  There  is  nothing.either  in  the  sense 
of  the  words  used  or  in  the  context,  to  warrant 
the  construction  contended  for.  It  would  be  ex- 
tending a  penal  statute  beyond  what  was  ever 
heard  or  thought  of  before. 

Co  WEN  6. 


1827 


ROOT  v.  KING. 


569 


WOODWORTH,  J.  The  judgment  must  be  af- 
firmed. This  is  a  plain  cams  omissus  in  the 
Act.  The  equitable  construction  contended  for 
would  be  most  extravagant;  and  is  tolerated  by 
no  rule.  It  would  be  a  total  departure  from 
the  obvious  meaning  of  the  Legislature. 

Judgment  affirmed.(a) 

Cited  la— 5  Hill,  641;  17  Barb.,  339;  1  Blatchf.,  156. 

(a)  By  the  Act  passed  Apr.  12, 1837,  amendatory  to 
the  one  in  question,  the  right  is  given  to  tax  persons 
as  well  as  property,  passing  on  the  canal. 


ROOT  v.  KING  ET  AL. 

Practice  —  Right  of  Counsel  to  be  Heard — Of 
Judge  to  Correct  Charge. 

Counsel  have  a  right  to  be  heard  on  settling  a  case 
before  a  judge. 

A  judge  has  a  right  to  correct  his  charge  as  pre- 
sented by  a  case,  even  though  the  parties  may  have 
agreed  upon  it. 

THE  defendants  having  made  a  case  upon 
which  to  move  for  a  new  trial,  and  the 
plaintiff  having  proposed  amendments,  in 
which  he  did  not  object  to  the  charge  of  the  cir- 
cuit judge  as  set  forth  in.the  case  made,  both 
the  draft  of  the  case  and  amendments  were  sent 
to  the  judge  by  the  defendant  for  the  purpose 
of  being  settled.  The  judge  proceeded  to  settle 
the  case  accordingly.  He  struck  out  the  charge 
as  inserted  by  the  defendant,  and  substituted 
one  according  to  his  own  notes  and  recollec- 
o7O]  tion  ;  and  *made  corrections  in  the  facts 
of  the  case,  without  regarding  the  time  and 
place  at  which  the  defendant's  attorney  had  no- 
ticed the  case  for  settlement ;  and  without 
either  party  being  present.  The  judge  certified 
to  this  court  that  it  was  his  practice  to  settle 
cases  without  the  counsel  of  the  parties  being 
present,  and  that  he  substituted  a  new  charge 
in  this  case, because  the  one  inserted  by  the  de- 
fendants was  unnecessarily  prolix,  and  mate- 
rialy  incorrect. 

A  motion  was  now  made  to  refer  the  case  to 
the  judge  for  review. 

Messrti.J.  Blunt  and  J.Duer,for  the  plaintiff. 

Messrs.  J.  Sudani  and  E.    Williams,  contra. 

SAVAGE.  Ch.  J.  Whatever  course  the  parties 
may  take  in  fixing  on  a  judge's  charge,  to  be 
inserted  in  a  case,  it  is  the  right  of  the  judge  to 
see  that  it  is  correct.  Neither  the  parties  nor 
their  counsel  have  a  right,  at  their  pleasure, to 
make  out  such  a  charge  as  will  appear  absurd 
or  ridiculous.  All  they  can  require  is. that  the 
opinions  expressed  to  the  jury  be  substantially 
presented.  But  we  think  the  judge  ened  in  de- 
ciding that  counsel  should  not  be  heard  before 
him  in  relation  to  settling  the  case  ;  and  on  this 
ground  the  motion  must  be  granted. 

SUTHERLAND,  </.  The  charge  is  always  sub- 
ject to  the  correction  of  the  judge,  though  the 
parlies  may  agree  upon  it. 

WoODWOBTH,  J.  The  correction  may  be 
made  at  any  time  ;  and  we  would  even  stop  an 
argument  on  the  certificate  of  the  circuit  judge 
that  his  charge  had  been  perverted.  His  charge 
need  not  be  inserted  inlutocterbu.  The  material 
parts  alone  are  necessary.  He  should  put  into 
the  case  the  substance  of  his  opinions  as  ex- 
pressed upon  the  law  and  the  fact. 

Motion  granted. 

Cited  in-38  N.  Y.,  88 ;  14  Abb.  Pr.,  SO. 
COWEN  6. 


*!N  THE  MATTER  OF  APPLICATION  OF  f*57 1 
THE  MAYOR,  &c.,  OF  THE  CITY  OF 
NEW  YORK,  Relative  to  Extending  and 
Opening  THIRD  STREET. 

Action — Supreme  Court  Acts  as  Commissioners 
of  Estimate  and  Assessment  under  Statute — 
Report,  Irrevocable  after  Confirmation. 

After  confirmation  of  the  Commissioners  of  Esti- 
mate and  Assessment,  under  the  Statute,  1  R.  L., 
413.  sec.  178,  there  being  no  irregularity  or  surprise, 
the  court  will  not  open  the  matter,  so  that  the  mer- 
its may  be  considered,  as  to  the  wrongful  assess- 
ment of  an  individual,  even  with  the  consent  of  the 
Corporation. 

The  Supreme  Court  act,  under  the  Statute,  as 
commissioners,  not  as  a  court ;  and  a  report  once 
regularly  confirmed  is  irrevocable,  unless  all  the 
parties  in  interest  consent. 

Citations— 2  R.  L.,  413 ;  20  Johns.,  272, 273;  7  Johns., 
546.547. 

THE  report  of  the  Commissioners  of  Esti- 
mate and  Assessment,  in  this  matter,  was 
confirmed  at  the  last  August  Term  without  op- 
position, owing  to  certain  papers  sent  by  Mr. 
Simmons  to  oppose  not  arriving  in  season. 
Since  that  time,  Simmons  complaining  to  the 
Corporation  that  his  property  had  been  as- 
sessed too  high,  they  resolved  that  if  the  Su- 
preme Court  should  be  of  opinion  that  the  as- 
sesment  could  be  waived  by  the  assent  of  the 
Corporation,  without  impairing  the  validity  of 
the  proceedings,  the  counsel  of  the  Corpora- 
tion should  waive  the  assessment,  so  as  to  per- 
mit Simmons  to  be  heard  at  this  term. 

Mr.  P.  W.  Radcliff,  for  Simmons,  now  moved 
that  he  be  heard  ;  and  he  cited  Matter  of  Dover 
St.,  1  Cow.,  74. 

Mr.  M.  Ulshceffer,  contra,  said  the  confir- 
mation was  conclusive  and  could  not  be  re- 
called ;  and  he  cited  20  Johns..  269;  7  Id., 
541  ;  6  Id.,  1  ;  11  East.  194  ;7  Id.,  307  ;  1  Cai., 
510  ;  2  Dall.,  409  ;  6  Johns.  Ch.,  49  ;  2  R.  L., 
414 ;  Act  of  Apr.  20,  1818,  sess.  41,  ch.  210  • 
Sess.  42,  ch.  202,  sec.  1. 

He  said  the  proceedings  can  now  be  reviewed 
only  on  certiorari,  upon  the  allegation  that 
they  do  not  conform  to  the  Statute.  (20  Johns. , 
430  ;  1  Johns.  Ch.,  18  ;  7  Wh.,  218  ;  4  Johns. 
Ch..  352.) 

The  Matter  of  Dover  St.,  cited  against  us 
from  1  Cow.,  was  before  confirmation. 

Mr.  Radcliff,  in  reply,  urged  the  hardship  of 
the  rule  laid  down  by  some  of  the  cases,  which 
often  subjected  individuals  to  great  losses;  and 
relied  on  the  consent  of  the  Corporation. 

SAVAGE,  Ch.  J.  The  hardship  of  these  cor- 
poration cases  is  a  very  common  topic  of  re- 
mark when  their  proceedings  *corae  be  [*572 
fore  us  ;  but  we  have  no  power  to  give  relief. 
The  remedy  lies  with  the  Legislature.  We  act 
as  commissioners  under  a  statute,  declaring 
what  we  have  once  done  to  be  conclusive.  (2 
R.  L.,  413.)  Vested  rights  are  acquired  by 
third  persons  in  virtue  of  what  we  do  ;  and  the 
plain  import  of  the  statute  ami  the  cases  cited 
is,  that  the  report,  being  once  confirmed,  be- 
comes irrevocable,  unless  it  be  voluntarily 
waived  by  all  parties  concerned.  We  do  not 
act  as  a  court  in  these  matters,  but  as  commis- 
sioners appointed  by  the  Legislature;  and  such 
proceedings  have  been  very  aptly  compared  by 
the  cases,  to  those  of  a  commissioner  or  Court 
of  C.  P.,  under  the  Insolvent  Act.  (20  Johns.. 
272,  273  ;  7  Johns.,  546,  547.)  The  consent  of 
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the  Corporation  is  nothing,  unless  it  be  accom- 
panied with  that  of  all  the  parties  in  interest. 
The  Corporation  must  collect  the  money  as- 
sessed, and  pay  it  over  according  to  the  stat- 
ute. The  case  of  Dover  St.  is  pressed  upon  us; 
but  that  was  before  confirmation,  and  was  a 
case  of  surprise.  If  not,  the  former  cases  were 
against  it ;  and  we  would  take  it  back. 

SUTHERLAND,  J.  In  this  case,  the  court  have 
acted  on  the  merits.  It  is  not  a  case  of  irregu- 
larity, surprise  or  default. 

Per  totam  curiam. 

Motion  denied. 

Cited  in-1  Wend.,  323 :  20  Wend.,  630 ;  7  Hill,  18  ; 
2  Den.,  326;  39  N.  Y.,  88;  6  Trans.  App.,;i23;  17 
Barb.,  232 ;  71  Ind.,  21 ;  32  Am.  Dec.,  608. 


THE  PEOPLE  v.  SCHUYLER. 

Felony  to  Take  Goods  of  Another  when  Eloping 
with  his  Wife,  thouqh  at  her  Solicitation. 

It  is  felony  for  a  man  who  elopes  with  another's 
wife,  to  take  his  goods,  though  with  the  consent, 
and  at  the  solicitation  of  the  wife. 

Citations— Stat.  Westm.  13,  Ed.  I.,  ch.  34;  Russon 
Crimes,  26,  27 ;  Dalton's  County  Justice,  ch.  157,  p. 
504 ;  1  Hal.  P.  C.,  514. 

rpHE  defendant  was  imprisoned  for,  and  con- 
J-     victed  of  grand  larcenv  in  stealing  the 

foods  of  L.,  at  the  Oyer  and  'ferminer  for  bcho- 
arie  Co.,  Oct.  23,  1826.  The  cause  came  here 
on  a  certiorari,  accompanied  with  a  case. 

The  evidence  in  the  court  below  was,  that 
the  prisoner  eloped  with  L.'s  wife  in  the  night, 
carrying  away  with  him  certain  household  fur- 
niture or  goods  of  L.  secretly  and  unknown  to 
L.  The  prisoner  and  L.'s  wife  having  agreed 
to  elope  with  an  intention  that  she  should  live 
573*]  with  him  *as  his  wife  ;  she  told  him  of 
her  intention  to  take  the  furniture.  He  at  first 
declined  to  take  anything  beside  her  wearing 
apparel,  and  said  he  would  have  nothing  to  do 
with  the  goods  ;  but  at  her  request,  she  saying 
the  goods  were  her  own.  he  assisted  in  placing 
them  in  a  wagon  when  they  started  ;  and  also 
assisted  in  carrying  some  of  them  out  of  the 
house.  They  afterwards  lived  together  as  man 
and  wife  in  the  State  of  N.  J.  The  goods  were 
taken  with  the  intention  of  converting  them  to 
the  use  of  the  prisoner  and  L.'s  wife  ;  were 
under  their  joint  control  while  they  lived  to- 
gether ;  and  afterwards,  up  to  the  time  of  the 
trial,  under  the  control  of  the  wife  at  her 
father's. 

Mr.  H.  Hamilton,  for  the  prisoner,  said  this 
taking  was  clearly  no  felony  in  the  wife  and, 
therefore,  could  not  be  so  in  the  prisoner. 
This  is  so  laid  down  by  Hale  ;  and  he  is  pretty 
uniformly  followed  by  every  subsequent  writer 
on  criminal  law.  1  Hal.  P.  C.,  514 ;  1  Hawk., 
B.  1,  ch.  33,  sec.  19  ;  2  East  Cr.  L.,  558,  sec. 
8  ;  2  Chit.  C.  L. ,  935  ;  Harrison's  case,  1  Leach 
Cr.  Cas.,  47  ;  Dunl.  N.  Y.,  Justice,  285  ;  Com. 
Dig.,  Justices,  O,  6  ;  Show.,  52,  Shower,  arg. ; 
1  Russ.  Crimes,  26,  27  ;  2  Id.,  1130.  The  wife 
is  treated  by  these  authorities,  as  having  an 
interest  in  the  goods  ;  and  it  will  be  seen  by 
them  that  the  Statute  Westm.  2,  ch.  34  was 
deemed  necessary  to  make  the  taking  of  goods 
with  the  wife  against  her  will,  felony. 

Mr.  Talcott,  Atty-Gen.,  contra.  Hale  is  the 
foundation  of  the  doctrine  contended  for,  and 
the  other  writers  profess  to  do  no  more  than 
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follow  him.  He  relies  on  13  Ass.,  6,  which  re- 
lates to  a  prosecution  on  the  Statute  Westm. 2, 
ch.  34,  for  stealing  wife  and  goods.  It  could 
never  be,  that  the  mere  fact  of  taking  the  wife 
with  the  goods,  should  mitigate  the  taking  of 
the  latter  to  a  trespass.  The  crime  is  aggra- 
vated. The  statute  was  evidently  intended  of 
those  cases  only,  which  were  not  felony  at  the 
common  law.  It  referred  to  the  taking  of  the 
wife  and  goods,  and  made  both  a  single  fel- 
ony, which  might  be  *charged  as  such;  [*5 74 
and  then  the  statute  was  referred  to  in  the  in- 
dictment. Stealing  the  goods  was  felony  at  the 
common  law.  The  statute  created  a  new  fel- 
ony of  which  the  ravishment  was  an  ingredi- 
ent. (2  Inst.,  434.)  This  will  also  be  seen  bv  re- 
ferring to  the  book  cited  by  Coke  and  Hale. 
The  place  is  a  note  to  13  Ass. ,  5,  instead  of  be- 
ing 6,  as  it  is  usually  cited.  Br.  Corone,  pi. 77, 
gives  the  same  authority  at  length;  but  neither 
he  nor  Coke  draw  any  inference  from  it  against 
the  taking  of  the  goods  being  in  itself  a  fel- 
ony. Harrison's  case,  1  Leach,  47,  was  where 
the  wife  had  the  exclusive  possession  of  the 
goods  by  the  consent  of  the  husband. 

But  a  note  to  Hale  gives  the  doctrine  of  Dai- 
ton  on  this  subject,  which  is  in  point  for  the 
prosecution  ;  and  Russell  on  Crimes,  27,  cited 
on  the  other  side,  follows  Dalton,  and  pro- 
nounces his  opinion  a  good  one. 

Curia,  per  SAVAGE,  Ch.  J.  The  prisoner 
took  the  goods  secretly,  and  no  doubt  with  an 
intention  to  convert  them  to  his  own  use  ;  but 
this  was  done  by  the  consent  and  at  the  solic- 
itation of  the  wife,  who  had  agred  to  elope  and 
live  with  him  in  adultery.  This  is  urged  as 
reducing  the  offense  to  a  trespass.  So  far  as 
the  question  depends  upon  authority,  we  are 
left  to  the  conflicting  opinions  of  commenta- 
tors, without  any  adjudged  case  in  point. 
The  Statute  of  Westm.  13,  ed.  1,  ch.  34,  is  re- 
lied on,  which  enacts  thus:  "and  of  women 
carried  away  with  the  goods  of  their  husbands 
the  King  shall  have  the  suit  for  the  goods  so 
taken  away."  This  may  mean  an  abduction 
with  the  consent  or  against  the  will  of  the  wife. 
If  it  be  the  latter,  it  strikes  one  as  singular  that 
such  a  circumstance  should  reduce  an  act, 
which  would  otherwise  be  a  felony  at  1  he  com- 
mon law,  to  a  mere  trespass;  and  that  a  statute 
should  be  necessary  to  restore  it  to  its  proper 
rank  in  the  scale  of  crime.  It  is  certainly 
more  consistent  with  our  present  ideas  on  this 
subject  to  suppose  the  statute  an  affirmance  of 
the  common  law.  Hale  and  other  writers  do 
not  assert,  with  any  degree  of  confidence,  that 
the  consent  of  the  wife  that  the  adulterer  with 
whom*she  elopes  should  take  the  bus-  [*575 
band's  goods,  will  reduce  the  crime  to  a  tres- 
pass. Hale  puts  the  case  by  a  semble,  and  is 
followed  by  some  others.  The  idea  may  have 
grown  out  of  a  supposed  interest  which  the  wife 
has  in  her  husband's  goods  ;  for  it  is  said  in 
some  books,  he  endows  her  at  the  marriage 
with  all  his  worldly  goods.  (Russ. ,  Crimes,  26, 
27.)  But  I  believe  it  is  now  universally  re- 
ceived as  law  that  she  can  exercise  no  control 
over  his  goods  except  as  his  agent,  and  not  in 
her  own  right.  The  husband  may  sell  the  goods 
or  give  them  away,  or  bequeath  them.  Her 
interest  is  no  more  than  that  of  a  child.  In 
both  cases  it  is  a  mere  expectancy;  and  in  most 
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cases,  the  delivery  to  a  stranger  by  either 
would  protect  him  from  a  prosecution  for  felo- 
ny. He  has  reason  to  presume  the  consent  of 
the  parent  or  husband,  and  acts  in  good  faith. 
On  this  principle,  he  would  be  a  mere  trespass- 
er, though  consent  should  happen  to  be  want- 
ing. We  are  happy  to  find  that  this  is  so  upon 
authority.  In  Dalton's  Country  Justice,  ch. 
157,  p.  504,  Nelson's  ed. ,  it  is  said,  "so  if  a  man 
takes  another  man's  wife,  with  her  husband's 
goods,  against  the  husband's  will,  this  also  is 
a  felony."  And  again,  "if  a  married  woman 
shall  deliver  to  her  adulterer  her  husband's 
goods  this  is  a  felony  in  the  adulterer. "  In  a  note 
to  1  Hal.  P.O..  514,  the  reason  mentioned  is,  that 
"  in  such  case  no  consent  of  the  husband  can 
be  presumed."  Russell  approves  of  this  doc- 
trine, and  the  reason  on  which  it  is  founded. 
(Russ.,  Crimes,  27.)  Here  the  adulterer  did 
more  than  merely  receive  stolen  goods  from  the 
wife.  He  assisted  in  stealing  them,  carrying 
some  of  them  out  of  the  house.  He  had  no 
reason  to  presume  the  husband's  consent  to 
such  a  taking,  and  is  plainly  guilty  of  felony. 
The  court  sentenced  the  prisoner  to  3  years 
imprisonment  in  the  State  Prison  at  the  City 
of  N.  Y.,  at  hard  labor. 

Rule  accordingly. 

Cited  in-43  N.  Y.,  511. 
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Supplemental  Affidavits  for  Motion — Service  of 
Copies —  Time  for. 

Copies  of  supplemental  affidavits  for  a  motion, 
must  be  served  the  same  length  of  time  before  the 
day  mentioned  in  the  notice  of  motion,  as  is  neces- 
sary for  the  service  of  copies  of  the  principal  affi- 
davits. 

An  excuse  for  not  obtaining  affidavits  for  a  mo- 
tion, till  it  is  too  late  for  noticing-  the  motion  for  the 
first  day  of  term,  will  warrant  a  notice  for  a  subse- 
quent day  in  term,  but  not  a  short  notice. 

MR.  N.  P.  TALLMADGE  moved,  in  behalf 
of  the  defendant,  for  a  rule  to  enter  a  sug- 
gestion on  the  record,  entitling  him  to  judg- 
ment for  treble  costs,  on  a  verdict  in  his  favor. 
The  motion  was  founded  on  several  affidavits, 
copies  of  which,  with  a  notice  of  the  motion, 
had  been  served  on  the  plaintiff's  attorney 
more  than  four  days  previous  to  the  day  for 
which  the  motion  was  noticed.  This  was  the 
first  day  of  term.  Afterwards,  and  but  two 
days  before  term,  the  copy  of  a  supplemental 
affidavit  was  served  on  the  plaintiff's  attorney 
with  notice  that  it  would  be  read  as  an  addi- 
tional ground  for  the  motion;  and  the  affidavit 
of  serving  the  supplemental  affidavit  stated  an 
excuse  for  not  making  an  earlier  service. 

Mr.  T.  J.  Oakley,  contra,  objected  that  the 
supplemental  affidavit  could  not  be  read. 

Ouria.  The  supplemental  affidavit  cannot  be 
received.  The  excuse  would  have  warranted  a 
notice  of  the  motion  for  a  subsequent  day  in 
term,  but  not  a  short  notice.  Copies  of  all  sup- 
plemental affidavits  must  be  served  the  same 
length  of  time  before  the  day  for  which  the 
motion  is  noticed  as  is  necessary  for  the  service 
of  the  copies  of  the  principal  affidavits.  The 
defendant's  counsel  may  withdraw  his  papers 
and  renew  the  motion  at  the  next  term. 

Papers  mthdrawn. 

Cited  in-«  Wend.,  4M;  2  Den.,  78;  22  Am.  Dec.,  542. 
COWEN  6. 
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Refusal  of  Court  to  Put  off  Trial  for  Proper 
Cause  —  Contents  of  Affidavit  of  Absence  of 
Witnesses. 

A  circuit  judge  should  put  off  a  cause,  on  the 
usual  affidavit  of  the  defendant,  of  the  absence  of  a 
material  witness,  &c.,  at  the  first  circuit,  for  which 
the  trial  is  noticed,  unless  there  be  suspicion  that 
the  application  for  that  purpose  is  intended  merely 
for  delay. 

The  affidavit  need  not  state  when  the  witnesses 
were  subpoenaed,  unless  this  be  made  ground  of  ob- 
jection. 

It  is,  in  general,  no  answer  to  the  application  that 
the  defendant  should  have  offered  to  take  the  de- 
positions of  sick  or  absent  witnessess. 

If  the  judge  refuse  to  put  off  the  trial  for  proper 
cause,  the  verdict  will  be  set  aside,  though  the  de- 
fendant appear  and  contest  the  suit. 


for  publishing  a  libel.  At  the  last 
\J  Washington  Circuit,  Nov.  14,  the  defendant 
moved  to  put  off  this  cause,  on  his  affidavit 
that  J.  L.  Thurman  was  a  material  witness  for 
him,  without  whose  testimony  he  could  not 
safely  proceed  to  trial,  as  he  was  advised  by 
counsel  and  verily  believed  ;  that  Nov.  11,  he 
went  to  the  house  of  Thurman  for  the  purpose 
of  subpoenaing  him,  but  found  him  confined 
to  his  bed  by  sickness,  and  unable  to  attend 
court.  The  affidavit  stated  the  same  thing  as 
to  the  materiality  of  two  other  witnesses  whom 
it  stated  to  have  been  subpoenaed  generally, 
without  showing  when;  that  neither  had  come 
to  the  court  ;  and  that  the  defendant  expected 
to  be  able  to  procure  the  attendance  of  the  wit- 
nesses at  the  next  circuit. 

The  judge  held  this  affidavit  insufficient  and 
refused  to  put  off  the  cause,  stating  that  the 
defendant  should  have  offered  the  plaintiff  to 
take  the  testimony  of  the  absent  witnesses  be- 
fore some  competent  person.  He  gave  time  to 
obtain  their  depositions,  which  was  not  done, 
and  Thurman  died  before  the  defendant  reached 
his  house  for  that  purpose.  The  defendant 
appeared  at  the  circuit  by  counsel  and  contest- 
ed the  cause  ;  and  a  verdict  passed  for  the 
plaintiff. 

A  motion  was  now  made  in  behalf  of  the  de- 
fendant to  set  aside  the  verdict,  and  for  a  new 
trial,  on  the  above  grounds. 

Messrs.  B.  F.  Butler  and  D.  Russell,  for  the 
motion,  cited  Ogdenv.  Payne,  5  Cow.,  15. 

Messrs.  S.  Stevens  and  H.  Buell,  contra. 

Curia.  The  affidavit  was  clearly  sufficient; 
this  being  the  first  time  the  cause  was  noticed 
for  trial.  It  now  appears  that  Thurman  being 
since  dead  cannot  behadasa*witness;  [*57S 
but  that  is  no  answer.  Had  it  been  known  to 
the  defendant  in  season,  he  might  have  sup- 
plied his  place  by  other  testimony.  It  does  not 
appear  when  the  other  witnesses  were  subp<r- 
naed;  but  the  judge  did  not  put  his  refusal  on 
that  ground.  If  he  had  done  so,  the  defect  in 
the  affidavit  (if  it  is  to  be  deemed  one),  might 
have  been  supplied,  and  the  service  of  the  sub- 
poena shown  to  have  been  in  due  season.  Sub- 
stituting an  examination  of  the  witnesses  on 
interrogatories,  for  their  personal  attendance, 
might  prejudice  the  defendant's  rights.  He 
was  entitled,  in  strictness,  to  their  personal  at- 
tendance. We  are  not  aware  that  this  practice 
of  making  the  want  of  an  offer  to  examine  wit- 
nesses on  interrogatories  the  ground  of  refusal 
to  put  off  a  trial  has  ever  been  allowed,  unless 
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perhaps,  in  the  case  of  transient  or  seafaring 
•witnesses.  The  usual  affidavit  is  enough  on 
the  first  notice  of  trial,  unless  circumstances  of 
suspicion  appear  in  some  way.  inducing  a  be- 
lief that  the  application  is  intended  merely  for 
delay;  and  so  we  have  held,  not  only  in  the  case 
cited,  but  many  others.  We  do  not  hesitate  to 
say,  that  had  either  of  us  been  holding  this 
circuit,  we  should  have  deemed  it  our  duty  to 
put  off  the  cause  on  this  affidavit. 
Motion  granted. 

Cited  in— 7  Cow.,  385 ;  2  Wend.,  384  ;  8  Wend.,  70  : 
6  Hun,  75;  3  How.  Pr.,  50  ;  51  How.  Pr.,  356;  3  Abb. 
N.  8.,  296 ;  6  Bob.,  512  ;  7  Rob.,  27  ;  37  Supr.,  427. 


JACKSON,  ex  dem.   COATES,  v.  GAUGER. 

Ejectment — Contents  of  Affidavit  on  Moving  for 
View. 

The  affidavit,  on  moving  for  a  view,  in  ejectment, 
should  show,  not  only  that  boundaries  are  in  ques- 
tion, but  the  particular  circumstances  which  render 
a  view  necessary  to  the  understanding:  of  the  cause 
by  the  jury ;  so  that  the  court  may  judge  whether 
the  view  be  necessary. 

Citations— 1  R.  L.,  332,  sec.  21 ;  Col.  Cas.,  46;  4  Cow., 
396. 

MR.  S.  A.  FOOT,  for  the  defendant,  moved 
for  a  view,  and  read  an  affidavit  of  the  de- 
fendant's attorney,  that  on  the  trial  of  this 
cause.an  intricate  question  of  boundaries  would 
be  inquired  jnto  ;  and  the  cause  could  not  be 
tried  by  a  jury  understandingly  without  a  view. 

Mr.  J.  L.  Wendell,  contra,  cited  4  Cow.,  397. 
579*]  *WOODWORTH,  J.  The  affidavit  is 
insufficient.  By  the  Statute,  1  R.  L.,  332,  sec. 
21,  we  may  order  a  view  when  it  shall  appear 
proper  and  necessary.  Several  decisions  have 
limited  these  views  in  ejectment  to  cases  where 
boundaries  are -in  question.  (Col.  Cas.,  46  ;  4 
Cow.,  396.)  But  this  alone  is  not  enough.  Par- 
ticular circumstances  should  be  stated,  in  order 
that  we  may  judge  for  ourselves,  whether  the 
view  be  necessary  to  a  full  understanding  of 
the  cause.  The  defendant  here  states  merely 
his  own  conclusions. 

SAVAGE,  Gh.  J.  In  most  cases,  the  evidence 
may  be  made  quite  as  plain  to  a  jury,  in  respect 
to  boundaries,  through  proper  surveys  and 
diagrams,  accompanied  with  the  evidence  of 
surveyors,  and  even  more  so,  than  by  a  view. 
We  ought,  therefore,  to  see  that  it  is  clearly 
necessary,  before  we  subject  parties  to  the  de- 
lay and  expense  of  this  proceeding.  The  opin- 
ion of  the  party  or  his  attorney  is  not  sufficient, 

Per  totam  curiam. 

Motion  denied. 


THE  PEOPLE,  ex  rel.  JENNINGS, 

SEYMOUR,  WOODS  AND  SELDEN. 

THE  SAME,  ex  rel.  EGLESTON,  v.  THE  SAME. 

Owners  of  Land  on  Stream,  where  Tide  does  not 
Ebb  and  Flow,  Own  the  bed  of  t/ie  Stream  to 
the  Center — Mandamus. 

The  owners  of  land  adjoining:  a  stream  of  water 
where  the  tide  does  not  ebb  and  flow,  own  also  the 
bed  of  the  stream  usque  filum  aquae. 


.— Boundaries— Lands  bounded  by  rivers.  See 
Ex  parte  Jennlng-s,  ante,  518  note. 
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Peremptory  mandamus  granted  on  motion ;  the 
return  to  an  alternative  mandamus  being:  insuffi- 
cient. 

rPO  the  writs  of  alternative  mandamus  granted 
-L  in  these  causes  on  motions  reported,  ante, 
518,  520-536,  the  defendants  now  made  sepa- 
rate returns — Seymour,  that  after  inquiry,  the 
Appraisers  came  to  the  conclusion  that  the  State 
had  not  parted  with  the  land  upon  which  the 
Chittenango  Creek  passes  at  the  places  claimed, 
«fcc.,  asset  forth  in  his  affidavit,  and  for  the  rea- 
sons stated  by  that  affidavit,  as  mentioned  in 
the  report  above  referred  to  ;  Woods,  that  he 
had  ever  been  of  opinion  that  the  claim  of  the 
relators  to  damages  was  legal  and  equitable  ; 
and  that  he  was  ready  and  willing  to  appraise  : 
and  Selden,  that  he  had  a  *claim  for  [*58O 
damages  depending  in  some  measure  on  the 
same  principle  with  the  claims  in  question  in 
these  causes  ;  and  had,  therefore,  declined  to 
appraise  ;  not  deeming  it  prudent,  under  the 
circumstances,  to  act,  until  the  other  appraisers 
should  agree,  or  the  question  should  be  other- 
wise settled.  That  the  creek  at  the  place  in  ques- 
tion is  an  inconsiderable  fresh  water  stream  far 
above  tide-water,  and  in  no  sense  of  the  term 
navigable.  That  since  the  decision  of  this  court, 
he  was  ready  to  appraise. 
On  filing  these  returns, 
Mr.  S.  L.  Edwards,  for  Jennings,  and, 
Mr.  N.  P.  Randall,  for  Egleston,  moved  for 
writs  of  peremptory  mandamus. 

Curia.  These  causes  were  before  us  at  the 
terms  of  August  and  October  last.  We  grant- 
ed writs  of  peremptory  mandamus  at  August 
Term;  but  at  October  Term  changed  the  rule  in 
each  cause  into  one  for  an  alternative  mandamus 
upon  a  suggestion  that  the  Appraisers  wished 
to  make  special  returns,  and  bring  writs  of  er- 
ror, should  the  decision  here  be  against  them. 
The  facts  which  we  have  already  twice  passed 
upon,  are  not  denied  or  questioned  by  the  re- 
turns. We  accordingly  adjudge  them  insuffi- 
cient, and  grant  writs  of  peremptory  mandamus. 

Rule  accordingly. 

Cited  in-34  Barb.,  520;  22  How.  Pr.,  134;  20  Wis., 
432. 


JACKSON,  ex  dem.  HART,  v.  SMITH. 

Ejectment —  Writ  of  Error  by  Plaintiff  Stays  At- 
tachment— Costs. 

A  writ  of  error  by  a  plaintiff  in  ejectment  stays  an 
attachment  against  his  lessor,  for  non-payment  of 
costs. 

IN  ejectment.  The  verdict  and  judgment  be- 
ing for  the  defendant,  he  caused  the  costs 
to  be  taxed,  and  regularly  demanded  of  the  les- 
sor of  the  plaintiff,  Jan.  9  last  ;  but  they  were 
not  paid.  Feb.  6  thereafter,  the  plaintiff  sued 
out  and  filed  with  the  clerk  of  this  court  his 
writ  of  error  ;  and  put  in  bail  in  error.  . 

*A  motion  was  now  made,  in  behalf  [*58 1 
of  the  defendant,  for  an  attachment  against  the 
lessor  of  the  plaintiff,  for  not  paying  the  costs. 

This  was  opposed,  on  the  ground  that  error 
had  been  brought. 

Mr.  G.  B.  Throop,  for  the  motion. 

Mr.  J.  T.  B.  Van  Vechten,  contra. 

Curia.     A  writ  of  error  stays  execution,  if 


brought  before  it  is  executed. 


It  has  the  same 
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effect  upon  an  attachment  against  the  lessor  of 
the  plaintiff,  which  is  in  nature  of  an  execution. 
The  motion  for  the  attachment  must  be  denied, 
without  costs. 
Motion  denied. 


Ex  PARTE   WALLIS. 

Practice — A  ttachment. 

An  attachment,  for  not  performing  an  award  on 
the  submission  being1  made  a  rule  of  court,  cannot 
go  till  the  rule  be  served  and  performance  de- 
manded . 

MR.  D.  B.  TALLMADGE  moved  to  make 
the  submission  to  arbitrators  between  the 
relator  and  Holly  a  rule  of  court ;  and  for  an 
attachment  for  not    performing  the  award, 
which  was  in  favor  of  the  relator.     Perform- 
ance had  been  demanded. 
Mr.  Gr.  F.  Tollman,  contra. 

Curia.  Take  your  motion  to  make  the  sub- 
mission a  rule  of  court.  The  application  for  an 
attachment  is  premature.  That  writ  is  founded 
on  the  idea  that  there  has  been  a  contempt  of 
court  in  disobeying  the  rule.  The  party  must, 
therefore,  be  served  with  the  rule  as  in  other 
cases,  and  obedience  demanded  ;  and  then  if  it 
be  not  obeyed,  an  attachment  goes  on  showing 
these  facts  by  affidavit. 

Rule  accordingly. 

S.  C.— 7  Cow.,  522. 


-582*]     *SANDS  v.  M'CLELAN. 

Judgment  Against  Party  Demurring — Leave  to 
Withdraw  Demurrer  and  Plead — Costs. 

On  judgment  against  a  party  demurring,  with 
leave  to  withdraw  the  demurrer  and  plead,  on  pay- 
ment of  costs,  he  must  seek  the  opposite  attorney 
and  tender  him  the  costs ;  or  offer  to  pay  on  their 
being  taxed ;  and  this  is  a  condition  precedent  to 
pleading. 

AN  demurrer  to  the  plaintiffs  declaration,  this 
\J  court  gave  judgment  for  the  plaintiff,  with 
leave  to  the  defendant  to  withdraw  his  demur- 
rer and  plead,  on  payment  of  costs.  The  plaint- 
iff not  demanding  the  costs,  or  causing  them  to 
be  taxed,  the  defendant  filed  a  plea,  and  en- 
tered a  rule  to  reply,  which  not  being  done,  he 
entered  a  default. 

Mr. 8.  Sherwood  moved  to  set  the  default  aside. 

Mr.  E.  Cowen,  contra. 

Curia.  The  payment  of  costs  was  a  condi- 
tion precedent  to  the  act  of  pleading.  The  de- 
fendant should  have  sought  the  plaintiff's  at- 
torney, and  tendered  the  costs,  or  demanded  a 
taxation,  offering  to  pay  on  their  being  taxed. 

Motion  granted. 
Cited  in-3  Hun,  702 ;  1  Bos.,  594. 


WHEELER  v.  RAYMOND. 

Practice — Stay  of  Proceedings. 

Proceedings  will  be  stayed  against  special  bail, 
pending  a  writ  of  error  brought  by  the  principal. 

JUDGMENT  was  for  the  plaintiff,  who  pro- 
ceeded to  fix  the  special  bail  of  the  defend- 
ant, and  brought  a  suit  against  them  on  their 
COWEN  6. 


recognizance.  The  defendant  then  brought  er- 
ror, putting  in  bail  in  error.  And  now, 

Mr.  Jas.  Edwards,  for  the  defendant,  moved 
to  stay  all  proceedings  against  the  bail,  till  the 
writ  of  error  should  be  determined  ;  and  cited 
Dunl.  Pr.,  1139  ;  Tidd,  471  ;  5  Taunt.,  264. 

Mr.  D.  B.  Tallmadge,  contra. 

Curia.     Take  your  motion,  on  paying  the 
costs  of  the  suit  against  the  bail. 
Motion  granted. 
Cited  in— 16  Abb.  Pr..  227. 


*LEWIS  AND  LEWIS          [*583 

v. 
BALL,  late  Sheriff  of  ORANGK. 

Practice — Motion  to  Issue  Further  Execution — 
Notice — Sureties  Not  Liable  Beyond  Penalty 
of  Bond. 

The  motion  to  issue  further  execution  upon  a 
judgment  obtained  against  a  sheriff  and  his  sureties, 
on  a  bond  given  for  the  faithful  execution  of  his  of- 
fice under  the  Statute.  1  R.  L.,  421,  sec.  6,  should  be 
on  notice  to  the  sheriff  and  his  sureties. 

The  sureties  are  not  liable  beyond  the  amount  of 
the  penalty  of  the  bond. 

THE  defendant,  as  Sheriff  of  Orange,  had 
been  sued  with  his  sureties  ;  and  a  judg- 
ment obtained  in  favor  of  the  people,  for  the 
penalty  of  the  bond  given  for  the  faithful  exe- 
cution of  his  office,  pursuant  to  the  Act  con- 
cerning Sheriffs,  &c.,  1  R.  L.,  418,  sees.  2,6. 
The  suit  on  the  bond  was  not  prosecuted  by 
the  present  plaintiffs  ;  but  by  another,  on  ap- 
plication and  leave  granted  pursuant  to  the 
6th  section  of  the  Act.  An  affidavit  was  now 
produced,  showing  that  Lewis  and  Lewis  had 
obtained  a  judgment  for  $106.87,  against  Ball 
as  Sheriff,  for  a  default  within  the  t.erms  of  the 
bond  ;  and  issued  an  execution  for  a  part  of  that 
judgment ;  which  still  remained  unsatisfied. 

Mr  J.  A.  Collier, for  the  plaintiffs  in  this  suit, 
now  moved  for  a  rule,  that  such  sum  be  levied 
on  the  judgment,  in  favor  of  the  people  as 
should  be  sufficient  to  satisfy  the  judgment  in 
favor  of  the  Lewises ;  and  that  an  alias  fi.  fa. 
issue  for  that  purpose. 

But  notice  of  this  motion  had  not  been  given 
to  the  sheriff  of  his  sureties. 

Curia.  The  plaintiffs  show  enough  to  entitle 
them  to  the  rule  applied  for,  in  the  first  in- 
stance, but  this  may  be  answered  by  the  sheriff 
and  his  sureties.  It  may  be  that  there  has  been 
already  levied,  by  execution  against  them,  the 
full  amount  of  the  penalty.  Notice  of  the  ap- 
plication should  be  given,  in  these  cases,  to  the 
sheriff  and  his  sureties.  They  may  be  able  to 
reduce  the  amount  claimed,  or  show  matter 
which  would  defeat  the  application  altogether. 

Motion  denied. 


*COLE  t>.  PERRY. 


[*584 


Statute — Directory —  Violation — Motion    to    Set 
Aside    Verdict. 

The  Statute  relative  to  Balloting  for  Jurors,  sess. 
49,  ch.  309,  sec.  4,  is  merely  directory ;  and  though  it 

NOTE.— Principal  and  surety—  Construction  of  Con- 
tract. 

The  contrast  of  niretyship  ix  strictly  construed.  See 
Walsh  v.  Bailie,  10  Johns.,  180,  noU. 
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be  violated,  this  Is  no  ground  for  moving  to  set 
aside  the  verdict,  unless  the  irregularity  be  objected 
to  at  the  time,  or  there  be  some  abuse  or  injury  to 
the  party  moving. 

MR.  J.  L.  VIELE,  for  the  defendant,  moved 
that  the  verdict  rendered  for  the  plaintiff 
in  this  cause  at  the  last  Uensselaer  Circuit,  be 
set  aside,  on  the  ground  of  irregularity  in  draw 
ing  the  petit  jurors.  He  produced  a  certificate 
of  the  circuit  clerk,  stating  that  the  names  of 
the  jurors  summoned  and  impaneled  at  the  cir- 
cuit, were  written  on  several  and  distinct  pieces 
of  paper,  being  all,  as  near  as  might  be,  of  equal 
size;  and  put  into  boxes  open  at  the  top  by  an 
orifice  of  about  five  inches  in  diameter,  from 
which  they  were  drawn  to  compose  the  several 
juries.  That  they  were  not  rolled  or  folded  to- 
gether. The  counsel  also  produced  an  affidavit, 
showing  that  the  names  of  the  jurors  were  easily 
and  distinctly  visible  to  the  person  drawing. 
That  the  course  was  to  draw  the  ballots  from 
one  box,  and  put  them  into  another,  till  the 
drawing  was  through.  He  cited  the  Statute, 
sess.  49,  ch.  809,  sec.  4. 

Mr.  H.  P.  Hunt,  contra,  read  an  affidavit  of 
the  deputy-clerk  of  the  circuit  who  drew  the 
jury,  denving  all  abuse,  and  stating  distinctly 
that  he  did  not  see  the  names  till  after  they 
were  drawn,  and  that  no  objection  was  made  to 
the  manner  of  drawing.  He  also  read  an  affidavit 
of  the  plaintiff's  attorney,  showing  that  no  ob- 
jection was  made  by  the  defendant  to  the  man- 
ner of  drawing  in  this  cause.  He  cited  1  Dunl. 
Pr.,  675  :  6  Taunt.,  460  ;  5  Cow.,  269  ;  1  Id., 
221  ;  2  Id.,  589  ;  3  Id.,  355  ;  3  Johns.,  252. 

Curia.  The  statute  relied  upon  is  merely 
directory  to  the  officer  drawing  the  ballots. 
We  have  often  holden  this  in  relation  to  stat- 
utes of  a  similiar  character.  No  abuse  or  in- 
jury to  the  defendant  being  pretended,  and  no 
objection  made  at  the  time,  the  mistake  of  the 
officer  is  not  a  ground  for  setting  aside  the  pro- 
ceedings. 

Motion  dented. 

Cited  in— 7  Wend.,  423 ;  40  HoV.  Pr.,  433 ;  7  Abb.  N. 
C.,  369 ;  54  Mo.,  160 ;  43  Am.  Rep.,  5*5  (59  Md.,  123). 


585*]   *Ex  PARTE  ALVORD  ET  AL. 

Contents  of  Appeal  Bond, 

An  appeal  bond  must  recite  the  amount  of  the 
judgment,  before  the  justice. 

If  not,  the  C.  P.  should  dismiss  the  appeal  for  want 
of  jurisdiction. 

Citations— Stat.  sess.,  47,  ch.  238,  sec.  36. 

A  JUDGMENT  having  been  rendered  by  a 
justice  of  Livingston  Co.,  against  Alvord 
and  others,  in  favor  of  Sherwood,  they  ap- 
pealed to  the  Livingston  C.  P. ;  but  the  con- 
dition of  the  appeal  bond  did  not  recite  the 
amount  of  the  judgment  before  the  justice ; 
nor  did  the  amount  appear  in  any  part  of  the 
bond.  The  justice  returned  the  amount  of  the 
judgment,  and  in  a  supplemental  return. stated 
that  no  other  suit  had  ever  been  pending  or 
tried,  between  the  parties  before  him  ;  or  any 
other  judgment  rendered  before  him  against 
Alvord  and  others  in  favor  of  Sherwood. 

When  the  cause  was  called  upon  the  calen- 
dar of  the  C.  P.  for  trial,  the  counsel  for  Sher- 
wood moved  that  the  appeal  be  dismissed,  on 
the  ground  that  the  bond  did  not  sufficiently 
1016 
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identify  the  judgment ;  and  the  court  granted 
the  motion. 

A  mandamus  was  now  applied  for,  com- 
manding the  C.  P.  to  vacate  the  rule  dismiss- 
ing the  appeal,  and  proceed  with  the  trial. 

Mr.  C.  H.  Bryan,  for  the  relators. 

Curia.  We  think  the  Legislature  intended 
that  the  bond  should  state  the  judgment  below 
accurately  and  truly.  They  have  not  said  so 
in  terms  ;  but  one  branch  of  their  provisions 
on  the  subject  is,  that  the  appellant  shall  pay 
the  judgment  below  in  a  certain  event.  (Stat. , 
sess,  47,  ch.  238,  sec.  36.)  The  judgment,  there- 
fore, should  be  stated,  with  the  view  to  afford 
as  complete  a  remedy  as  possible  on  the  face  of 
the  instrument.  In  a  suit  upon  this  bond,  to 
recover  the  amount  of  the  judgment  below, 
matter  extrinsic  must  be  averred  and  proved. 
The  appellant  must  furnish  a  bond  as  perfect 
as  possible  for  the  purpose  of  a  remedy  to  the 
appellee,  or  the  C.  P.  do  not  acquire  jurisdic- 
tion. The  court  were  right  in  dismissing  the 
appeal ;  and  the  motion  must,  therefore,  be 
denied. 

Motion  denied. 

Cited  in-7  Cow.,  469 ;  9  Cow.,  329 ;  3  Barb.,  608. 


*JACKSON,  ex  dem.  WOOD  ET  AL.,  [*586 

v. 
WOOD  AND  HOPKINS. 

Consent  Rule  in  Ejectment — Default. 

After  the  consent  rule  in  ejectment,  the  plaintiff 
must,  before  he  can  enter  a  default,  serve  a  new  or 
altered  declaration. 

T1 JECTMENT.  The  declaration  and  notice 
J-J  from  the  casual  ejector  were  served  Oct. 
12,  1826 ;  and  consent  rules  exchanged  be- 
twfen  the  attorneys  of  the  parties  on  the  14th 
of  the  same  month.  Jan.  3,  1827,  the  plaintiff's 
attorney,  without  serving  a  new  declaration, 
entered  the  defendants'  default  for  want  of  a 
plea.  Jan.  1,  1827,  the  defendants'  attorney 
had  sent  to  the  plaintiff's  attorney  a  stipulation 
to  accept  the  declaration  originally  served  in 
lieu  of  a  new  one.  the  names ^of  the  defendants 
to  be  inserted.  On  this  stipulation  a  plea  of 
not  guilty  was  indorsed  ;  but,  this  not  arriving 
till  after  Jan.  3,  the  plaintiff's  attorney  refused 
to  receive  it  on  the  ground  of  having  previ- 
ously entered  the  defendants'  default  for  not 
pleading.  Feb.  6,  the  defendants'  attorney 
gave  notice  to  the  plaintiff's  attorney,  that 
common  bail  had  been  filed. 

A  motion  was  now  made,  in  behalf  of  the 
defendants  to  set  aside  the  default,  and  all  sub- 
sequent proceedings,  for  irregularity ;  and  1 
Dunl.  Pr.  381  ;  2  Johns.  Cas.,  110  ;  Col.  Cas., 
120,  and  3  Johns.,  141,  were  cited. 

Messrs.  8.  M.  Perkins  and  H.  Stephens,  for 
the  motion. 

Mr.  D.  Wood,  contra. 

Curia.  No  new  or  altered  declaration  has  in 
this  case  been  served.  This  is,  in  strictness, 
necessary.  It  has  never  been  waived.  The 
stipulation  was  not  accepted.  The  default  was, 
therefore,  irregular  ;  and  the  motion  must  be 
granted. 

Motion  granted. 
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587*]        *VARY  v.  GODFREY. 

Certiorari — Affidavit. 

The  affidavit  to  obtain  the  allowance  of  a  certio- 
rari,  may  be  taken  before  the  attorney  who  com- 
mences the  suit. 

Citations— 12  Johns.,  340 ;  Barnes,  60. 

AN  certiorari  to  a  justice's  court.  The  affida- 
\J  vit  on  which  the  writ  was  allowed,  was  tak- 
en before  the  attorney  for  the  plaintiff  in  error. 
On  this  ground  (and  another)  it  was  now  moved 
to  set  it  aside  as  irregular.  For  the  motion  was 
cited,  Taylor  v. Hatch,  12  Johns.,  340,  &ndMun- 
ro  v.  Baker,  6  Cow.,  396  ;  and  against  it,  5 
Cow.,  38  ;  1  Dunl.  Pr.,  220  ;  1  R.  L.,  140,  396; 
2  Cai.,  182;  L.  N.  Y.,  sess.  47,  p.  297,  sec.  43; 
6  Johns.,  334  ;  3  Cow.,  345  ;  2  Johns.,  371  ;  2 
Cow.,  500;  1  Tidd  Pr.,  451;  Barnes'  Notes,  60. 

Mr.  J.  Crocker,  for  the  motion. 

Mr.  H.  Putnam,  contra. 

Curia.  This  affidavit  does  not  come  within 
the  rule  laid  down  in  Taylor  v. Hatch,  12  Johns., 
340.  That  applies  only  to  affidavits  made  be- 
fore an  attorney  in  a  suit  pending;  not  to  those 
preparatory  to  the  commencement  of  one.  The 
affidavit  is  not  entitled  ;  and  the  attorney  may 
or  may  not  be  retained  at  the  time  when  the 
affidavit  is  made.  The  rule  is  thus  qualified  by 
the  English  cases.  Haward  v.  Nalder,  Barnes, 
60.  The  motion  must  be  denied. 

Motion  denied. 

Cited  in— 3  How.  Pr.,  221 ;  4  How.  Pr.,  153;  9  How. 
Pr.,  67 ;  58  How.  Pr.,  113 :  8  Abb.  N.  C.,  242. 


588*]  *THOMAS,  Admr.  of  HAGERMAN, 

v. 

VAN  NESS  ET  AL.,  Heirs  and  Devisees  of 
VAN  NESS. 

Proceedings  by  Mistake  Against  Heirs  and  Dev- 
isees as  Joint  Debtors — Amendment. 

The  plaintiff,  by  mistake,  proceeded  against  heirs 
and  devisees  as  joint  debtors,  within  1  R.  L.,  521,  sec. 
13 :  the  process  being  served  on  some  of  the  defend- 
ants, against  whom  the  plaintiff  declared.  The  de- 
fendants served  with  process,  demurred ;  upon 
which  the  parties  agreed  that  judgment  should  be 
entered  against  the  plaintiff  on  demurrer,  with  leave 
to  amend  on  payment  of  the  costs,  as  if  the  cause 
had  been  argued  and  decided  for  the  defendants  on 
the  demurrer:  held,  that  the  plaintiff  might  then 
bring  in  the  other  defendants  on  sirnul  cum  process ; 
and  declare  and  proceed  against  the  whole. 

THE  defendants,  were,  by  mistake,  treated 
by  the  plaintiff  as  joint  debtors  ;  part  being 
returned  by  the  sheriff  as  taken,  and  part  not 
found.  He  declared  against  those  taken  as  im- 
pleaded  with  the  others.  The  defendants  tak- 
en demurred  to  the  declaration  specially ;  and 
the  plaintiff  joined  in  demurrer.  This  was  be- 
fore Whitaker  v.  Young,  2  Cow.,  569,  was  de- 
cided. On  learning  this  decision,  the  attorneys 
stipulated  that  judgment  should  be  entered  for 
the  defendants  on  the  demurrer,  with  leave  for 
the  plaintiff  to  amend  on  payment  of  costs,  as 
if  the  cause  had  been  argued  and  decided  in 
favor  of  the  defendants  on  the  demurrer.  This 
stipulation  was  filed,  and  a  rule  entered  accord- 
ing to  it ;  and  the  costs  paid.  The  plaintiff 
then  issued  writs  of  capias  ad  renpondendum 
simul  cum  ;  and  brought  in  the  other  defend- 
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ants,  the  other  heirs  and  devisees.  He  then 
amended  his  declaration  accordingly  ;  and  of- 
fered a  copy  with  notice  of  the  rule  to  plead  to 
the  attorney  of  the  heirs,  &c.,  first  brought 
into  court.  This  he  declined  receiving,  on  the 
ground  that  the  amendment  was  not  warranted 
by  the  rule. 

This  question,  among  others,  between  the  at- 
torneys was  now  submitted,  by  consent,  to  the 
court. 

Mr.  8.  Cleveland,  for  the  plaintiff. 

Messrs.  Hooker  and  Radcliff,  for  the  defend- 
ants. 

Curia.  An  order  made  by  this  court,  in  the 
terms  of  the  stipulation,  would,  we  think,  have 
warranted  the  amendment  by  bringing  in  the 
defendants  not  taken,  and  proceeding  against 
them  as  the  plaintiff  has  done  in  this  instance. 
The  plaintiff  is,  therefore,  regular. 

Papers  returned  to  counsel,  with  the  expres- 
sion of  the  above  opinion.  No  rule  was  entered. 


*  JACKSON,  ex  dem.  RUGBEEET  AL.,  [*58» 

v. 
STILES,  GUBERT,  Tenant. 

Ejectment — Landlord  May  Move  to  Defend. 

In  ejectment  tha  landlord  may  move  to  defend,  at 
the  term  when  the  declaration  is  returnable ;  espe- 
cially where  the  te  nant  has  expressly  refused  to  ap- 
pear. 

T?  JECTMENT.  The  declaration  was  return- 
-Lj  able  at  this  term.  The  tenant  held  under 
a  demise  from  Laussat  and  Bouchaud,  and 
sent  them  word,  on  receiving  the  declaration, 
that  he  should  not  defend  ;  and  that  if  they 
intended  to  protect  the  premises  against  the 
claim  of  the  lessors  of  plaintiff,  they  must  at- 
tend to  it ;  for  he  (the  tenant)  should  not.  On 
these  facts, 

Mr.  8.  R.  Hobbie  moved  that  the  landlords  be 
made  defendants  ;  and  cited  1  R.  L.,  443,  sec. 
29,  30  ;  1  Cow.,  135  ;  4  Johns.,  492  ;  2  Dunl. 
Pr.,  1022,  1023  ;  4  Taunt.,  820  ;  Adams,  Ej., 
239,  240  and  361,  App.,  No.  29. 

Mr.  S.  Sherwood,  contra,  submitted  whether 
the  application  was  not  premature  ;  and  said 
that  before  the  landlord  could  be  received  to  de- 
fend alone,  judgment  should  be  given  against 
the  casual  ejector. 

Curia.  The  tenant  expressly  refused  to  ap- 
pear. This  was  enough.  The  landlord  need 
not  wait  till  a  default  is  entered  against  him. 

Motion  granted. 


WITHERWAX  v.  AVERILL. 

Plea — Joinder  of. 

A  plea  of  mil  tiel  record,  to  declaration  on  a  Judg- 
ment in  a  justice's  court,  is  not  triable  by  tho  rec- 
ord, but  by  jury ;  and  may  be  joined  with  a  plea  of 
payment. 

Citation— 16  Johns.,  233. 

rPHE  plaintiff  declared  on  a  judgment  ren- 
J-  dered  in  a  justice's  court.  The  defendant 
pleaded  two  pleas  :  1.  Nul  tiel  record  ;  and  2. 
Payment. 
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Mr.  J.  L.  Wendell,  for  the  plaintiff,  moved 
for  a  rule  that  the  defendant  elect  which  plea 
he  would  abide  by. 

Mr.  E.  Cowen,  contra. 

69O*]  * Curia.  The  ground  upon  which 
we  compel  a  defendant  to  elect  between  a  plea 
of  nul  tiel  record,  and  other  pleas,  is,  that  their 
mode  of  trial  is  different;  one  being  by  the  rec- 
ord, the  others  by  jury.  No  such  consequence 
follows  here  from  retaining  both  pleas.  The 
existence  of  a  justice's  judgment  is  not  deter- 
minable  at  bar,  by  the  record.  It  ranks  as  a 
specialty.  (16  Johns.,  233.)  And  the  plea  of 
nul  tiel  record,  if  it  be  good  and  capable  of  trial, 
in  this  case,  must  be  tried  by  a  jury. 

Motion  denied. 

Cited  in— 1  Wend.,  446 ;  6  Wend.,  513 ;  23  Barb.,  318. 


JACKSON,  ex  dem.  HILLS,  v.  TUTTLE. 

Amendment — After  Bill  of  Exceptions  Signed — 
Costs. 

Declaration  in  ejectment  amended  by  altering1  the 
time  of  demise,  though  the  cause  had  been  twice  no- 
ticed for  trial ;  and  an  objection  taken  on  the  trial 
that  the  time  was  laid  too  early;  and  a  bill  of  excep- 
tions signed  on  this  point. 

Amendment  granted,  on  paying  the  costs  of  the 
motion. 

TjUECTMENT.  The  plaintiff's  attorney  had, 
JLl  by  mistake,  laid  the  demise  in'the  decla- 
ration Jan.  1,  1822  ;  whereas,  the  title  did  not 
accrue  to  the  lessor  of  the  plaintiff  till  the  16th 
of  that  month.  The  cause  had  been  once  tried, 
the  plaintiff  nonsuited,  and  a  new  trial  granted. 
On  the  second  trial  (Oct.,  1826)  the  defendant 
objected,  for  the  first  time,  that  the  demise 
was  laid  before  the  title  accrued,  and  moved 
for  a  nonsuit.  The  judge  overruled  the  objec- 
tion, with  a  view  to  give  the  plaintiff  a  chance 
to  move  this  court  to  amend.  The  defendant 
«xcepted,  and  the  judge  signed  a  bill  of  excep- 
tions upon  the  point. 

Mr.  J.  A.  Spencer  now  moved  to  amend  the 
declaration  and  all  subsequent  proceedings,  by 
inserting  a  day  of  demise  subsequent  to  Jan. 
16.  1822.  He  cited  2  Cow.,  515;  4  Id.,  124,  394; 
5  Id.,  265  ;  18  Johns.,  265  ;  Anth.  N.  P.,  180  ; 
7Cr.,  472;  6  Cow.,  360. 

Mr.  G.  C.  Bronson,  contra,  said  the  court 
had  never  gone  so  far  as  to  amend  a  bill  of  ex- 
ceptions :  or  to  amend  in  any  particular  which 
should  do  away  the  effect  of  a  bill  of  excep- 
tions. If,  however,  an  amendment  is  allowed, 
it  should  be  on  paying  the  costs  of  the  circuit. 

•591*]  *0uria.  We  do  not  amend  the  bill 
of  exceptions  ;  but  we  direct  the  declaration, 
and  all  the  other  proceedings  subsequent,  to  be 
amended  on  payment  of  the  costs  of  this  mo- 
tion. As  to  the  bill  of  exceptions,  it  will  prob- 
ably be  rendered  unavailing  upon  this  point, 
by  a  return  of  the  amended  record  to  the  Court 
of  Errors. 

Motion  granted. 

Cited  in-22  Am.  Dec.,  505  a  Green,  23). 


TILLINGHAST  t>.  KING. 

Action  for   Tort — Change  of  Venue — Affidavit. 

To  change  the  venue,  in  an  action  for  a  tort,  on 
the  ground  that  the  cause  of  action  arose  in  a  par- 
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ticular  county ;  the  affidavit  must  state,  not  only 
that  the  cause  of  action  arose  there,  but  that  it  did 
not  arise  elsewhere;  and  this  especially  of  an  action 
for  newspaper  libel. 
Citation-4  Cow.,  403. 

CASE  for  a  libel,  published  in  the  N.  Y. 
American. 

Mr.  J.  Blunt,  for  the  defendant,  moved  to 
change  the  venue  from  the  County  of  Erie  to 
the  City  and  County  of  N.  Y.,  on  an  affidavit 
that  the  cause  of  action,  if  any,  arose  in  the 
latter  county  ;  but  the  affidavit  did  not  add, 
"and  not  elsewhere  out  of  the  City  and  County 
of  N.  Y."  On  this  ground,  without  proceed- 
ing to  show  that  the  libel  had  been  dispersed 
in  different  counties,  and  agreeing  that  unless 
this  was  shown,  the  action  being  for  a  tort,  the 
venue  must  be  changed  if  the  affidavit  was  suf- 
ficient. 

Mr.  Jos.  Edwards,  contra,  objected  that  it 
was  insufficient,  for  want  of  the  words,  "and 
not  elsewhere,  &c." 

Curia.     We  think  so.     The  libel  may  have 
been,  and  probably  was,  dispersed  in  many 
counties.     Such  a  circumstance  would  bring 
the  case  within  Root  v.  King,  4  Cow.,  403,  and 
put  the  change  of  venue  upon  the  number  of 
witnesses.     The  motion  must  be  denied,  for 
the  defect  in  the  defendant's  papers. 
Motion  denied. 
Limited-1  Hill,  668. 


*Ex  PARTE  BENSON.        [*592 

Appeal  Dismissed  by  C.  P.  for  Want  of  Jurisdic- 
tion—  Costs. 

Where  an  appeal  is  dismissed  by  the  C.  P.  on  mo- 
tion, upon  the  ground  that  they  were  never  pos- 
sessed of  the  cause,  and  had  no  jurisdiction  of  it, 
they  should  award  no  costs  beyond  those  of  the  mo- 
tion ;  not  the  general  costs  of  the  cause. 

Whether  they  have  power  to  award  the  regular 
costs  in  the  cause,  qucere. 

"DENSON,  the  executor  of  Lawrence,  recov- 
-D  ered  judgment  before  a  justice  of  the  peace 
of  Chenango  Co.,  against  John  Miller, who  ap- 
pealed to  the  C.  P.  The  justice's  return  stated 
a  judgment  in  the  cause  of  Benson  v.  Miller, 
without  the  addition  of  executor;  and  after  the 
cause  was  on  trial  before  the  jury,  the  attorney 
for  the  plaintiff  objected  the  variance;  the  ap- 
peal bond  reciting  a  judgment  in  favor  of  Ben- 
son, as  executor.  The  C.  P.  deemed  the  vari- 
ance material,  and  dismissed  the  appeal;  but 
refused  to  award  any  costs  to  the  appellee,  ex- 
cept of  the  application. 

This  court  were  now  moved  for  a  manda- 
mus, commanding  the  C.  P.  to  vacate  their  rule 
as  to  costs;  and  allow  the  whole  costs  of  the  ap- 
pellee, up  to  the  time  of  dismissing  the  appeal. 

Mr.  J.  Foote,  for  the  motion. 

It  was  not  opposed ;  but, 

Per  Curiam.  We  think  the  C.  P.  were  right. 
The  parties  were  not  before  them  for  any  pur- 
pose except  the  motion;  and  they  were  not 
bound,  even  if  they  had  jurisdiction,  to  award 
the  regular  and  ordinary  costs  of  the  cause. 
These  follow,  only  where  the  suit  comes  into 
court.  Here  it  never  was  there.  There  was  a 
want  of  jurisdiction  as  to  the  cause  itself;  and 
when  we  say  the  C.  P.  has  jurisdiction  of  the 
parties  for  the  purpose  of  awarding  costs,  we 
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mean  the  costs  of  the  motion;  the  matter  alone 
upon  which  the  court  can  act. 
Motion  denied. 

Cited  In-  7  Cow.,  469 ;  9  Cow.,  239 ;  17  Wend.,  69 ;  36 
Barb.,  249  :  2  Wood.  &  M.,  420. 
See  4  Wia.,  286. 


593*]        *EX-PARTE  MALLARD. 

Defective  Appeal  Bond — Dismissal  of  Cause  Be- 
cause of— Costs. 

Where  an  appeal  cause  was  noticed  for  trial  sev- 
eral times  in  the  C.  P.  and  was  finally  dismissed  on 
the  motion  of  the  appellee,  after  the  trial  had  pro- 
ceeded for  some  time,  upon  the  ground  that  the  ap- 
peal bond  was  defective :  held, that  the  court  ought 
not,  even  if  they  had  the  power,  to  have  awarded  to 
the  appellee  any  costs  beyond  those  of  the  motion. 

An  appeal  bond  should  be  conditioned,  that  if  the 
appeal  be  not  prosecuted  with  due  diligence,  the  ap- 
pellant shall  pay  the  costs  of  the  appeal. 

ON  appeal  to  the  Madison  C.  P.  from  a  jus- 
tice's court,  by  Mallard,  against  whom  the 
justice  had  rendered  judgment  at  the  suit  of 
Cheesebrough,  the  cause  had  been  noticed  for 
trial  three  times.  It  was  once  put  off  at  the  re- 
quest of  the  appellee;  and  again,  on  his  motion, 
on  payment  of  costs.  On  its  being  brought  on 
for  trial  upon  the  third  notice,  and  the  jury  be- 
ing impaneled  and  sworn,  the  appellee  pro- 
ceeded with  his  testimony  and  rested  his  cause, 
The  appellant  then  proceeded  with  his  testi- 
mony for  a  considerable  time,  when  the  ap- 
pellee raised  an  objection  that  the  appeal  bond 
was  defective  in  not  providing  for  the  appellant 
paying  the  costs  of  the  appeal,  if  it  should  not 
be  prosecuted  with  due  diligence.  The  C.  P. 
dismissed  the  appeal, with  full  costs  of  the  cause 
to  the  appellee,  which  were  taxed  at  $57.03,  in- 
cluding the  costs  of  the  several  terms  at  which 
the  cause  had  been  noticed  for  trial,  except  the 
term  at  which  it  was  put  off  by  the  appellee,  on 
payment  of  costs. 

This  court  were  now  moved  for  a  manda- 
mus, commanding  the  C.  P.  to  vacate  the  rule 
dismissing  the  appeal, and  proceed  in  the  cause, 
or,  at  least,  to  vacate  the  rule  as  to  the  costs, 
and  allow  the  costs  of  the  motion  only.  In  sup- 
port of  the  present  motion,  were  cited  5  Cow., 
34;  4  Id.,  61;  5  Id.,  34;  Laws,  sess.  47,  p.  295. 

Mr.  J.  Foote,  for  the  motion. 

It  was  not  opposed. 

Curia.  The  bond  was  clearly  defective.  But, 
for  the  reason  given  in  the  last  case  an  alterna- 
tive mandamus  must  go.  The  practice  should 
be  uniform  in  all  these  cases;  and  the  present 
case  is  a  striking  illustration  of  the  propriety  of 
the  rule  just  pronounced,  aside  from  the  ques- 
tion of  jurisdiction.  The  appellee  lav  by  a  long 
time,  being,  for  aught  that  appears,  fully  aware 
594*]  of  the  objection  *which  he  finally  took, 
to  oust  the  C.  P.  of  jurisdiction.  Great  expense 
was  incurred  on  both  sides,  in  preparing  the 
cause  for  trial,  which  he  should  have  prevented 
by  moving  the  court  to  dismiss  the  appeal  the 
very  first  opportunity.  Independent  of  the 
question  as  to  the  right  of  the  C.  P.  to  award 
this  large  sum  for  the  ordinary  expenses  of  the 
suit;  we  are  prepared  to  say,  that  in  the  exer-, 
cise  of  a  sound  legal  discretion,  they  should 
not  have  done  so. 

Rule  for  an  alternative  mandamus. 

8.  C.— 7  Cow..  423. 
Distinjruished-36  Barb..  249. 

Cited  in— 17  Wend.,  89 ;  8  Abb.  Pr.,  291 ;  2  Wood.  & 
M.,  430. 
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JACKSON,  ex  dem.  BRINCKERHOFP, 

«. 
STILES,  MILLER,  Tenant. 

Contents  of  Affidavit  on  Motion  that  Landlord 
Defend  in  Ejectment. 

The  affidavit  on  which  to  move  that  the  landlord 
defend  in  ejectment,  should  show  the  relation  of 
landlord  and  tenant.  That  the  tenant  claims  no  in- 
terest except  as  tenant  to  the  landlord,  is  not  suffi- 
cient. 

rUECTMENT.  Motion  that  J.  &  T.  Spafford 
Ej  be  received  to  defend  as  landlords,  on  an 
affidavit  of  the  defendant's  attorney,  that  Mill- 
er, the  tenant,  "claims  no  interest  in  the  prem- 
ises in  question,  otherwise  than  as  tenant  to  the 
Spaffords." 

Mr.  P.  Viele,  for  the  motion. 

Mr.  8.  Ross,  contra. 

Curia.  The  affidavit  is  insufficient.  It  should 
show  the  relation  of  landlord  and  tenant.  This 
does  not  follow  from  the  mere  circumstance 
that  the  tenant  claims  no  interest  except  as  ten- 
ant to  the  Spaffords. 

Motion  denied. 

Cited  in— 22  Cal..  205. 


*WEBSTER,  ET  AL.,   Survivors  of  [*595 
WEBSTER, 

v. 
SCHUYLER. 

Voluntary  BUI  of  Particulars. 

A  bill  of  particulars  voluntarily  furnished,  on  re- 
quest, without  a  judge's  order,  will  not,  per  se,  ope- 
rate to  enlarge  the  time  for  pleading. 

'PHE  declaration,  containing  general  counts 
1.  in  aasumpsit,  was  served  on  the  agent  of  the 
defendant's  attorney,  Nov.  1,  1826.  The  de- 
fendant's attorney  wrote  to  the  plaintiff's  attor- 
ney, requesting  a  statement  of  their  demand; 
which  was  furnished  to  the  defendant's  attor- 
ney, 15th  of  the  same  November.  Dec.  12  fol- 
lowing, the  40  days  for  pleading  having  ex- 
pired, the  defendant's  default  for  not  pleading 
was  entered.  The  defendant's  attorney  served 
pleas  on  the  agent  of  the  plaintiffs'  attorney  on 
the  next  day,  Dec.  13.  He  disregarded  the 
pleas,  and  proceeded  to  execute  a  writ  of  in- 
quiry. The  defendant  made  an  affidavit  of 
merits.  On  these  facts, 

A  motion  was  now  made  to  set  aside  the  de- 
fault, and  all  subsequent  proceedings  for  irreg- 
ularity, on  the  ground  that  the  bill  of  particu- 
lars demanded  and  furnished,  though  volun- 
tary, had  effect  to  enlarge  the  time  for  pleading, 
the  same  as  if  it  had  been  obtained  under  a 
judge's  order.  If  not,  then  the  motion  was  put 
on  the  ground  of  merits. 

Mr.  W.  Talmage,  for  the  defendant. 

Mr.  M.  II.  Webster,  for  the  plaintiffs. 

Curia.  A  voluntary  bill  of  particulars,  will 
not.without  a  stipulation  to  that  effect,  enlarge 
the  time  to  plead.  The  plaintiffs  were,  there- 
fore, regular.  But,  as  there  is  an  affidavit  of 
merits,  let  the  default  be  set  aside,  on  payment 
of  costs. 

Rule  accordingly. 
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596*]     *Ex  PARTE  FERGUSON. 

Attorney — Demand  on,  for  Money  Collected  must 
be  made. 

Money  collected  by  an  attorney  for  his  client, 
must  be  demanded  before  the  client  can  moVe  for 
an  attachment  for  its  non-payment. 

AN  at  torney  of  this  court  had  collected  money 
for  the  relators  by  suit,  which  he  had  not 
paid  over.  On  an  affidavit  of  these  facts,  a 
motion  was  now  made  for  a  rule  that  the  at- 
torney pay  over  the  money,  or  show  cause  why 
an  attachment  should  not  issue  against  him. 
But  the  affidavit  did  not  show  that  a  demand 
of  the  money  had  been  made  of  the  attorney. 

Mr.  L.  Hoyt,  for  the  motion. 

It  was  not  opposed.     But, 

Per  Curiam.  The  money  should  first  have 
been  demanded.  The  motion  must,  for  that 
reason,  be  denied. 

Motion  denied. 

Commented  on— 5  Hill,  398. 

Cited  in— 4  How.  Pr..  242 ;  2  Co.  R  ,  116;  5  Kan.,  67; 
40  Am.  Dec.,  361 ;  39  Am.  Rep.,  730  (93  Pa.,  121). 


CAMPBELL  «.  PALMER. 

Discharge  should  be  Pleaded  before  Judgment' 

Though  a  defendant  be  discharged  under  the  In- 
solvent Act,  if  he  have  time  to  plead  the  discharge, 
but  omit  to  do  so,  an  exoneretur  will  not,  after  judg- 
ment, be  ordered  in  favor  of  his  special  bail,  on  ac- 
count of  the  discharge. 

They  must  surrender  in  the  ordinary  way. 

Citations—  18  Johns.,  54  ;  9  Johns.,  392  ;  1  Cow.,  427. 

MOTION,  in  behalf  of  Norton,  the  special 
bail  of  the  defendant,  Palmer,  that  an 
exoneretur  be  entered  on  the  bailpiece.  Apr. 
4,  1826,  Palmer  was  discharged  under  the  In- 
solvent Act  to  abolish  imprisonment  for  debt 
in  certain  cases.  He  omitted  to  plead  his  dis- 
charge, or  avail  himself  of  it  in  any  way.  The 
cause  was  tried  on  its  merits  in  Aug.  last,  a 
verdict  found  for  the  plaintiff,  and  judgment 
perfected  in  October  Term  thereafter.  No  suit 
had  been  brought  against  the  bail. 

Mr.  S.  A.  Foot,  for  the  motion,  cited  4  Johns., 
409  ;  14  East,  599  ;  1  Cai.,  9,  11  ;  2  Johns.  Cas., 
403  ;  1  Burr.,  244  ;  2  Johns.,  101  ;  1  Dunl.  Pr., 
209  ;  1  Cow.,  165  ;  Id.,  42  ;  5  Id.,  289. 
597*]  *Mr.  B.  F.  Sutler,  contra,  cited  18 
Johns.,  54  ;  9  Id.,  392  ;  1  Cow.,  427. 


Curia.  Postv.  Riley,  18  Johns.,  54, 
Bank  v.  Hazard,  9  Id.  ,  392,  are  in  point  against 
the  application.  The  discharge  should  have 
been  pleaded,  being  long  before  judgment. 
This  not  being  done,  the  defendant  cannot 
avail  himself  of  it,  and  the  bail  are  concluded. 
They  must  discharge  themselves  in  the  ordi- 
nary way,  by  surrender.  Franklfn  v.  Thurber, 
1  Cow.,  427. 

Motion  denied. 

Cited  in-21  How.  Pr.,  146. 


JACKSON,  extern.  EVEREST  ET  AL., 

«. 
STILES;  SOPER,  Tenant. 

Title  to  Declaration  in  Ejectment. 

The  title  to  a  declaration  in  ejectment  is  mere 
form,  and  good,  though  of  a  term  after  its  service. 

So,  though  it  be  without  any  title  at  all. 

Citations— Adams  on  Eject.,  185. 
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"WECTMENT.  Motion  (among  other  things) 
J-J  to  set  aside  the  declaration,  on  the  ground 
that  it  was  entitled  of  February  Term,  1827, 
the  term  at  which  it  was  returnable.  It  was 
served  on  the  tenant,  with  the  notice  from  the 
casual  ejector,  Feb.  15,  1827,  several  days  be- 
fore the  term  commenced. 

Mr.  H.  Bleecker,  for  the  motion. 

Mr.  W.  Swetland,  contra,  cited  1  Chit.  PI., 
265  ;  Dunl.  Pr.,  998,  999  ;  Adams,  Ej.,  185. 

Curia.  The  motion  must  be  denied.  The 
entitling  of  a  declaration  in  ejectment  is  a 
mere  matter  of  form  ;  and  it  is  good  without 
any  title  at  all.  (Adams,  Ej.,  185.) 

Motion  denied. 


,*THE  PEOPLE,  ex  rel.  FRY,  [*598 

THE  JUDGES  OF  THE  COURT  OF  COM- 
MON PLEAS  OF  THE  COUNTY  OF  DEL- 
AWARE. 

Justice  Court  Judgment — Set-  Off. 

A  judgment  obtained  by  attachment  in  a  justice's 
court,-  without  the  defendant  appearing  there,  can- 
not beset  off,  on  motion,  against  a  judgment  in  a 
court  of  record. 

Citation-Stat.,  sess.  47,  ch.  238,  sec.  25,  p.  291. 

A  N  alternative  mandamus  was  granted  in  this 
I\-  cause,  commanding  the  defendants  to  va- 
cate a  rule,  allowing  the  set-off  of  a  judgment 
obtained  before  a  justice  of  the  peace  on  an 
attachment,  against  the  relator,  in  favor  of 
Mann,  to  meet  a  judgment  obtained  in  the  C, 
P.  of  Delaware,  in  favor  of  the  relator,  against 
Mann.  The  judgment  before  the  justice  was 
obtained  June  13,  1825,  the  defendant  not  ap- 
pearing to  contest  it.  In  the  Court  of  C.  P., 
affidavits  were  produced  in  behalf  of  the  re- 
lator, to  show  that  nothing  was  due  to  Mann 
from  the  relator  ;  but  that  if  the  former  had 
any  claim,  it  was  in  favor  of  him  and  another 
jointly. 

On  a  return  of  the  affidavits  showing  these 
facts, 

Mr.  8.  Sherwood,  for  the  relator,  moved  for 
a  peremptory  mandamus. 

Mr.  S.  R.  Hobbie,  contra. 

Curia.  The  motion  must  be  granted.  By 
the  Statute,  sess.  47,  ch.  238,  sec.  25,  p.  291,  a 
judgment  rendered  upon  attachment,  without 
being  contested,  is  but  prima  facie  evidence  of 
a  debt.  It  is  impeachable  in  an  action  upon  it. 
The  court  may  as  well  set  off  a  bond  or  note 
on  motion. 

Peremptory  mandamus  granted. 

Cited  in— 4  Hill,  561 ;  4  How.  Pr.,  172 ;  40  Am.  Dec., 

297. 


*THE  PHOENIX  FIRE  INSURANCE  [*599 
COMPANY 

MOWATT. 

Discharge  of  Special  Bail. 

Special  bail  will  not  be  discharged,  because  their 
principal  is  imprisoned  on  conviction  for  a  crime, 
unless  it  be  for  life,  or  for  a  long  term  in  another 
State. 

Citations— 1  Johns.  Cas.,  28 ;  18  Johns.,  335. 

THE  defendant  having  put  in  special  bail  to 
this  action,  was  afterwards  convicted  of  a 
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conspiracy,  and  sentenced  to  the  N.  Y.  Peni- 
tentiary for  the  term  of  two  years. 

Mr.  S.  M.  Hopkins,  now  moved  that  an  exon- 
eretur  be  entered  on  the  bail  piece. 

Mr.  8.  A.  Foot,  contra. 

Ouria.  We  have  not  relieved  special  bail  in 
this  .way,  by  reason  of  their  principal  being  in 
prison,  unless  for  life,  or  for  a  long  term  of 
years  in  another  State.  (1  Johns.  Cas".,  28;  18 
Johns.,  35.)  A  temporary  imprisonment,  for 
any  cause,  might  as  well  be  urged,  as  the 
ground  now  taken.  Bail  take  the  risk  of  such 
an  event.  Time,  perhaps,  may  be  given  to 
surrender,  where  they  are  pressed  with  a  suit; 
but  to  grant  an  exoneretur  at  once,  for  every  im- 
prisonment, would  render  the  security  worth- 
less. 

Motion  denied. 

Cited  in— 13  How.  Pr.,  514 ;  20  How.  Pr.,  20 ;  4  Abb. 
Pr.,  251 ;  12  Abb.  Pr.,  84. 


VAN  SCHAICK 

v. 

TROTTER  AND  DUNN,  Impleaded  with 
DOUGLASS. 

Action  against  Several — Defense  by  one — Default 
against  Another — Damages — Costs. 

In  an  action  against  several,  if  one  pleads  to  issue, 
and  another  suffers  judgment  by  default,  damages 
must  be  assessed  against  both  at  the  same  time,  by 
the  jury  who  try  the  issue. 

The  plaintiff  cannot  carry  the  cause  down  to  trial, 
till  a  judgment  by  default  is  entered  against  the  one 
who  omits  to  plead. 

Where  a  plaintiff  inadvertently  takes  a  judgment 
by  default,  without  filing  common  bail,  or  causing 
the  defendant's  appearance  to  be  entered,  the  court 
will  allow  either  to  be  done  on  payment  of  costs; 
and  if  the  omission  be  occasioned  by  the  defendant's 
fault,  then  without  costs. 

Citations- 17  Johns.,  270 ;  1  Cai.,  512 ;  2  Cow.,  43. 

A  capias  ad  respondendum  was  issued  and  de- 
livered to  the  sheriff,  against  the  defend- 
ants, Oct.  28,  1826,  returnable  the  same  day. 
The  suit  was  to  recover  the  amount  of  certain 
promissory  notes  given  by  the  defendants  joint- 
ly. The  plaintiff  required  no  bail ;  and  the 
sheriff  drew  the  indorsement  of  an  appearance 
on  the  back  of  the  capias;  and  saw  Trotter  and 
GOO*]  Dunn,  on  the  *return  day,  who  prom- 
ised to  indorse  their  appearance  ;  but  this  was 
not  done.  The  sheriff  returned  the  capias  cepi 
corpora,  as  to  Trotter  and  Dunn,  the  two  de- 
fendants taken,  and  non  est  inventus  as  to  the 
other  ;  and  on  the  Monday  following,  informed 
the  plaintiff's  attorneys  that  he  had  served  the 
process  on  two  of  the  defendants ;  but  the  other 
was  not  found. 

Trotter  and  Douglass  retained  an  attorney, 
who  cave  notice  of  retainer.  The  plaintiff  de- 
clared ;  and  Jan.  8,  last,  the  defendant,  Trot- 
ter, pleaded  the  general  issue  to  two  counts  ; 
and  demurred  generally  to  two  others ;  the 
declaration  containing  four  counts.  Dunn  did 
not  plead  ;  and  his  default,  for  want  of  a  plea, 
was  entered  Jan.  22,  last.  The  plaintiff  took 
an  inquest  upon  the  issue,  and  assessed  con- 
tingent damages  on  the  demurrer  at  the  Al- 
bany Circuit,  Feb.  6,  1827,  on  a  venire  tarn 
quam;  and  the  damages  were  found  and  as- 
sessed by  the  jury  against  Trotter  only.  The 
plaintiff  then,  at  this  term,  entered  the  judg- 
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ment  by  default,  and  noticed  the  assessment 
of  damages  against  Dunn,  before  the  clerk. 
No  appearance  was  yet  entered,  or  common 
bail  filed  for  Dunn. 

Mr.  L.  Gardenier,  moved  to  set  aside  the  de- 
fault against  Dunn,  and  the  inquest  against 
Trotter,  for  irregularitv.  He  cited  7  Johns., 
270  ;  1  Dunl.  Pr.,  569,  570  ;  3  Saund.,  300  a  ; 
Tidd  Pr.,  671  ;  Tidd  App.,  164  ;  6  Johns., 
325  ;  11  Co.,  5  ;  1  Lill.  Ent.,  137  ;  2  Bos.  &  P., 
163  ;  1  Archb.  Pr.,  9  ;  1  Sell.  Pr.,  11  ;  Rich. 
Pr.,  C.  P.,  11  ;  Rich.  Pr.  K.  B.,  225. 

Mr.  J.  Xing,  contra,  cited  1  Dunl.  Pr.,  569, 
570;  3  Saund.,  300 a;  Tidd  Pr.,  671;  3  Johns., 
153;  2  Cow.,  43. 

Curia.  The  inquest  was  irregular;  and  must 
be  set  aside  with  costs.  Where  there  is  an  is- 
sue as  to  one  defendant,  and  a  default  as  to 
another,  the  damages  should  be  assessed  against 
both  defendants  by  a  jury  at  the  circuit,  on  a 
venire  tarn  quam.  The  note  was  against  all  the 
defendants;  they  were  all  sued;  and  the  plaint- 
iff could  not  *carry  down  the  issue  for  [*6O1 
trial  as  to  both,  till  he  had  obtained  judgment 
by  default  against  Dunn.  (17  Johns.,  270.) 
The  cause  would  then  have  been  in  a  state  for 
trying  the  issue  as  to  one,  and  assessing  the 
damages  against  both.  The  course  taken  here 
might,  ana  probably  would,  result  in  a  differ- 
ent amount  of  damages  against  different  de- 
fendants, on  the  same  joint  contract. 

We  deny  the  motion  to  set  aside  the  default, 
and  any  of  the  subsequent  proceedings,  except 
the  inquest.  The  plaintiff  proceeded  in  good 
faith,  having  every  reason  to  suppose  that  an 
appearance  was  indorsed  upon  the  process.  If 
this  had  been  done,  and  the  clerk  had  inad- 
vertently omitted  to  enter  it,  we,  of  course, 
should  have  allowed  it  to  be  done  nunc  pro 
tune.  (1  Cai.,  512.)  It  is  also  much  a  matter 
of  course  to  allow  common  bail  to  be  filed, 
where  it  is  omitted  by  the  plaintiff  through 
mistake  or  inadvertence.  (2  Cow.,  43.)  Here 
the  plaintiff  was  misled,  and  that,  too,  in  some 
degree,  by  the  act  of  the  defendants  themselves. 
They  promised  the  sheriff  to  indorse  their  ap- 
pearance, but  omitted  to  do  so.  The  plaintiff 
may  now  enter  their  appearance,  or  file  com- 
mon bail  nunc  pro  tune,  without  costs. 

This  saves  the  proceedings  in  their  present 
situation,  except  as  to  the  inquest.  The  issue 
and  default  both  stand,  upon  which  the  plaint- 
iff can  go  regularly  down  to  the  next  circuit, 
and  try  his  issue  joined  with  Trotter,  and  as- 
sess damages  against  Dunn  simultaneously. 

Rule  accordingly. 

Cited  in— 19  Hun,  574,  575 ;  4  Abb.  Pr.,  251 ;  2  Bos., 
676  ;  50  Am.  Dec..  499  (2  Green,  55). 


GOULD  AND  BANKS  «.  BRUCE,  Sheriff,  &c. 

Action  for  E»capf — Plea  of  Voluntary  Iteturn 
fiffme  Suit— Affidavit. 

A  plea  or  notice  of  voluntary  return  before  suit, 
in  an  action  of  escape  against  a  sheriff,  is  within  the 
Statute,  1  R.  L.,  42»1,  we.  23,  and  must  IK-  supported 
by  the  defendant's  affidavit  that  the  escai>e  was  with- 
out his  consent,  privity.  &c. 

Citatlon-1  R.  L.,  426,  sec.  23. 

CROSS  motions.     The  defendant  moved  for 
judgment  as  in  case  of  nonsuit  ;  and  the 
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plaintiffs,  to  strike  out  the  notice  given  by  the 
defendant  with  his  plea.  The  cause  being  at 
OO2*]  *issue,  was  noticed,  but  not  tried,  at 
the  last  Niagara  Circuit.  It  was  an  action  of 
debt  for  the  escape  of  one  Chapin  from  the 
custody  of  the  defendant,  as  sheriff,  on  a  ca.  sa. 
Plea,  the  general  issue,  and  notice  of  volun- 
tary return  before  suit.  This  notice  was  not 
accompanied  with  an  affidavit.  The  plaintiffs 
noticed  the  cause  for  trial  without  discovering 
that  the  omission  was  material, and  offered  that 
as  the  excuse  for  not  trying,  deeming  it  neces- 
sary to  move  to  strike  out  the  notice. 

Mr.  A.  Samson,  for  the  plaintiffs,  cited  1  R, 
L.,  4526  ;  16  Johns.,  312. 

Mr.  T.  H.  Chapin,  contra. 

Curia.  The  Statute,  1  R.  L.,  426,  sec.  23,  is, 
that  a  plea  or  notice  of  retaking  on  fresh  suit, 
shall  not  be  received,  unless  the  defendant 
make  and  file  an  affidavit  that  the  escape  was 
without  his  knowledge,  privity,  &c.  It  is  de- 
nied that  these  words  extend  to  the  plea  or  no- 
tice of  a  voluntary  return. 

We  think  the  latter  is  within  the  equity  of 
the  statute,  which  is  remedial,  and  intended  to 
prevent  the  officer's  connivance  at  escapes. 

We,  therefore,  deny  the  motion,  for  judg- 
ment as  in  case  of  nonsuit,  on  payment  of  costs. 
We  grant  the  motion  to  strike  out  the  notice — 
the  defendant  to  be  at  liberty  to  retain  it,  how- 
ever, on  filing  the  proper  affidavit,  and  paying 
costs. 

Rule  accordingly. 


CAYWARD  v.  DOOLITTLE  ET  AL. 

Writ  of  Replevin —  When  Voidable. 

A  writ  of  replevin,  tested  at  one  term,  and  return- 
able at  the  next  term  but  one  (an  entire  term  inter- 
vening), is  voidable. 

Semb.  it  may  be  amended,  but  not  unless  the  de- 
fect appear  to  have  arisen  from  mistake,  and  all  sus- 
picion be  removed  that  the  long1  return  day  was  a 
trick  to  postpone  the  trial. 

Citation— 1  Cow.  38. 

MOTION,  in  behalf  of  the  defendant,  to  set 
aside  the  writ  of  replevin  issued  in  this 
6O3*]  cause,  on  the  ground  that  it  was  *tested 
Aug.  19,  1826,  and  returnable  on  the  first  day 
of  the  present  term(one  entire  term  intervening). 

Mr.  D.  0.  Bell,  for  the  motion. 

Messrs.  Whiting  and  Butter,  contra. 

Curia.  The  writ  is  clearly  voidable  at  least. 
Goods  cannot  be  arrested  in  this  way,  and  the 
trial  of  the  right  postponed  to  any  future  time 
the  party  pleases.  The  writ  might,  perhaps, 
be  amended,  if  we  were  satisfied  that  it  was  a 
mistake.  (1  Cow.,  38.)  But  how  it  happened 
is  not  shown.  It  might  have  been  a  trick  to 
get  possession  of  the  goods,  and  postpone  the 
trial  by  a  long  return  day.  The  affidavits  do 
not  entirely  remove  the  suspicion,  that  this 
proceeding  was  rather  for  the  purpose  of  ob- 
taining the  vantage  ground,  in  a  negotiation 
about  the  property,  which  had  been  taken  on 
attachment,  than  with  the  bona  fide  intention 
to  try  any  question  of  right.  The  defendants 
show  that  the  property  was  taken  in  Sept.  last; 
and  one  of  the  defendants  was  not  summoned 
till  on  the  eve  of  this  term.  There  should  be  a 
strong  excuse,  to  warrant  an  amendment  under 
these  circumstances. 

Motion  granted,  with  costs. 
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Practice — Foreign  Creditor  Cannot  Proceed  here 
Under  Statute  against  Debtor  Residing  Abroad. 

A  foreign  creditor  cannot  proceed  here  under  the 
Absent  and  Absconding  Debtor  Act,  1  R.  L.,  157 
against  a  debtor  residing  abroad;  the  debt  notbeinjr 
contracted  within  this  State. 

Citations— 2  Cai.,  318 ;  6  Johns.,  ch.  186;  5  Cow.,  293. 

T  T.  IRVING,  first  judge  of  the  C.  P.  in 
«J  .  the  City  and  County  of  N.  Y.,  on  the 
application  of  Hans  Harms,  granted  an  attach- 
ment against  Schroeder,  as  an  absent  debtor 
within  the  Statute,  1  R.  L.,  157.  Harms,  the 
creditor,  at  the  time  of  suing  out  the  attach- 
ment, was  a  citizen  of  Hamburg — not  a  resi- 
dent of  the  State  of  N.  Y.,  nor  domiciled  here, 
nor  in  the  U.  S.  ;  but  was  transiently  in  N.  Y. 
Schroeder,  the  debtor,  was  then,  and  continues 
to  be,  a  permanent  resident  of  *Charles-[*6O4 
ton,  S.  C.,  never  resided  in  the  State  of  N.  Y., 
and  was  esteemed  solvent,  and  in  good  credit  * 
as  a  merchant.  The  property  attached  was 
merchandise,  which  arrived  at  the  City  of 
N.  Y.  in  a  vessel  bound  for  Charleston,  which 
put  into  N.  Y.  by  reason  of  stress  of  weather. 

The  attachment  was  granted  early  in  Feb.,  . 
1827.  But  on  the  above  facts  being  shown  by 
affidavit,  Judge  Irving  ordered  cause  to  be 
shown  before  him  on  the  19lh,  why  the  attach- 
ment should  not  be  superseded.  Cause  being 
shown  accordingly,  he,  on  the  next  dav,  de- 
livered his  opinion  as  follows  : 

IRVING,  J.  The  1st  section  of  the  Statute  for 
Relief  against  Absconding  and  Absent  Debtors, 
1  R.  L.,  157,  declares  that  any  person,  being 
indebted  within  this  State,  who  shall  secretly 
depart,  or  be  concealed,  &c.,  may  be  proceeded 
against  under  the  Act.  The  8th  section  pro- 
vides for  the  appointment  of  trustees,  and  the 
sections  which  follow  to  the  17th,  prescribe 
their  conduct  and  duties.  The  17th  section 
states  how  they  shall  make  distribution,  and 
the  18th,  who  shall  be  considered  creditors, 
and  entitled  to  share  in  the  debtor's  property. 
The  19th  also  relates  to  the  creditors — the  ne- 
cessity of  their  notifying  the  trustees  of  their 
demands,  and  the  consequences  of  their  neg- 
lect. 

Then  comes  the  20th  section,  which  appears 
to  be  in  continuation  of  the  18th  and  19th.  It 
is,  "that  any  creditor  out  of  this  State,  shall 
be  deemed  a  creditor  within  this  Act ;  and  his 
attorney,  on  producing  a  letter  of  attorney  duly 
authenticated,  &c.,  may  proceed,  and  act  in 
the  same  manner,  under  this  Act,  as  if  the 
creditor  himself  was  present." 

Does  this  relate  to  his  being  entitled  to  claim 
a  share  in  the  distribution,  after  trustees  are 
appointed  ?  And  is  it  restricted  to  this,  or  is 
a  foreign  creditor  authorized  to  proceed  against 
the  property  of  a  foreign  debtor  ?  If  so,  will 
not  the  provision  conflict  with  the  1st  section 
of  the  Act,  which  states  that  the  debtor  shall 
be  indebted  within  *this  State  ?  And  [*6O5 
with  the  23d,  which  provides  that  the  property 
of  every  foreign  debtor  who  resides  out  of  this 
State,  and  is  indebted  within  it,  shall  be  liable 
to  be  attached,  sold,  &c.,  in  like  manner  as  the 
estates  of  debtors  within  this  State  ? 

The  1st  section  provides  for  the  attaching  of 
the  property  of  a  debtor  who  resides  in  this 
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State,  is  indebted  within  it,  and  absconds.  The 
23d  sections  provides  for  the  attaching  of  the 

Eroperty  of  a  debtor  who  resides  without  this 
tate,  but  is  indebted  within  it.  Both  would 
appear  to  contemplate  that  debts  only  of  this 
description  could  be  the  foundation  of  an  at- 
tachment under  this  Act. 

The  decision  in  6  Johns.  Ch.,  185.  was  in  the 
case  of  a  debtor  who  resided  in  this  State,  and 
absconding  from  it;  his  creditor  residing  abroad. 
The  case  in  5  Cow. ,  293 ,  was  that  of  a  debtor 
who  fled  from  England,  concealed  himself  here 
to  avoid  arrest,  and  was  pursued  by  his  cred- 
itor. 

The  reason  given  by  the  Supreme  Court  in  the 
case  of  Fitzgerald,  for  not  allowing  a  foreign 
creditor  to  attach  here  the  property  of  his  for- 
eign debtor,  is  very  strong;  and  I  do  not  think 
I  would  be  justified  in  going  farther  than  the 
Supreme  Court  has  authorized  in  5  Cow. ,  w  hich 
is  the  case  of  a  foreign  debtor,  who  fled  from 
his  creditor,  came  within  our  Jurisdiction, and 
concealed  himself  here,  to  avoid  being  made  to 
account. 

Under  such  circumstances,  as  the  Supreme 
Court  is  in  session,  I  shall  leave  the  parties  to 
make  application  for  a  superseded*  or  relief  to 
them  ;  and,  in  the  meantime,  order  all  proceed- 
ings to  be  stayed. 

A  motion  for  a  superseded*  was  accordingly 
made  to  this  court. 

Mr.  S.  Stevens,  for  the  motion. 

Mr.  J.  Anthon,  contra. 

Curia.  We  think  /.  Irving  was  right  in  hold- 
ing that  Schroeder  was  not  indebted  within 
this  State.  Unless  this  be  so,  the  case  is  not 
6O6*]  embraced  by  the  provisions  *of  the 
statute  in  question.  We  cannot  presume  that 
the  debt  upon  which  Harms  proceeded  was 
contracted  in  this  State.  For  aught  that  ap- 
pears, the  debtor  was  never  within  our  juris- 
diction. Could  even  a  resident  creditor  pro- 
ceed by  attachment  here  upon  a  contract  made 
abroad  ? 

Fitzgerald's  case,  2  Cai.,  818,  is  exactly  in 
point ;  and  has  not  been  overruled  or  ques- 
tioned, except  so  far  as  it  denies  the  right  of  a 
foreign  creditor  to  proceed  under  the  Act  in  any 
case.  Bobbins  v.  Cooper,  6  Johns.  Ch.,  186,  was 
the  case  of  a  foreign  creditor  proceeding  against 
a  debtor  resident  in  this  State ;  and  in  Cald- 
welfs  case,  5  Cow.,  293,  the  foreign  debtor  had 
fled  to  this  State,  and  was  concealed  here;  and, 
according  to  our  recollection,  there  was  satis- 
factory evidence  of  his  being  domiciled  here.(a) 

Supersedeas  granted. 

Cited  in-23  N.  Y.,  180 ;  3  Abb.  App.  Dec..  238  ; 
-'  Barb.,  438 ;  3  How.  Pr.,  200 ;  12  How.  Pr.,  349. 

(a)  The  court,  I  am  sure,  considered  the  debtor 
domiciled  in  this  State,  under  the  circumstances  of 
that  case.  I  reported  the  case,  merely  In  reference 
to  the  riKlit  of  a  foreign  creditor,  independent  of 
the  question  where  his  debtor  is  domiciled. 


THE  UTICA  INSURANCE  COMPANY 

SCOTT. 

Pleading  and  Practice — Amendment  Allowed  Af- 
ter Judgment  in  Supreme  Court — Costs — Con- 
ditions. 

Plea  amended  after  replication,  demurrer,  Joinder 
in  demurrer,  judgment  in  Supreme  Court  for  de- 
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fendant,  on  the  ground  that  the  replication  was  bad 
and  plea  good :  writ  of  error  to  the  Court  of  Errors 
and  reversal,  because  plea  was  bad.  But  this  was 
on  paying  the  costs  of  both  courts. 

The  Supreme  Court  considered  the  case  the  same 
as  if  the  plea  had  been  overruled  in  that  court  on 
the  demurrer. 

That  court  will  allow  a  plea,  holden  bad  on  the  de- 
murrer to  the  replication,  to  be  amended ;  though 
the  plea  set  up  an  unconscionable  defense.  • 

But  they  will  not  allow  a  new  plea  to  be  added, 
setting  up  a  new  defense  which  is  unconscionable. 

A  SSUMPSIT  against  the  defendant.asindors- 
IJL  er  of  a  promissory  note  to  the  plaintiffs.  The 
defendant  pleaded  a  special  plea,  to  which  the 
plaintiffs  replied ;  and  the  defendant  demurred 
to  the  replication,  and  the  plaintiffs  joined  in 
demurrer.  The  Supreme  Court  gave  judgment 
for  the  defendant,  on  the  ground  that  the  re- 
plication was  defective,  and  held  the  plea  good. 
This  was  in  May  Term,  1821.  (See  19  Johns., 
1,  S.  C.)  On  error,  to  the  Court  for  the  Cor- 
rection of  Errors,  December  session,  1826,  the 
judgment  of  the  Supreme  Court  was  reversed, 
on  the  ground  that  the  plea  was  defective  for 
want  of  precision  or  other  imperfection  (as  the 
*defendant  stated  in  his  affidavit).  The[*6O7 
record  being  remitted  to  this  court,  a  motion 
was  now  made  by  the  defendant  to  amend  his 
plea.  The  affidavit  of  the  counsel  for  the 
plaintiff  stated  that  he  heard  the  opinions  de- 
livered in  the  Court  of  Errors,  and  understood 
the  reversal  to  be  on  the  ground  that  the  repli- 
cation was  good  ;  not  on  the  ground  that  the 
plea  was  bad. 

Mr.  A.  VanVechten,  for  the  motion,  cited  2 
Johns.,  233  ;  3  Id.,  257  ;  10  Id.,  26  ;  2  Dunl. 
Pr.,  1139;  5  Taunt.,  264. 

Mr.  Tdlcott,  Atty-Gen.,  contra,  cited  1  Johns. 
Gas.,  246;  1  Cow.,  37;  18  Johns.,  310  ;  IBurr., 
54,  322  ;  18  Johns.,  30  ;  Tidd  Pr.,  657,  660  ;  9 
Johns.,  78 ;  3  Id.,  148,  181 ;  2  Johns.  Cas.,  284; 
3  Id.,  140,  141,  300,  301  ;  1  East,  135,  391  ;  2 
Bos.  &  P.,  482  ;  3  Bos.  &P.,  11,  12  ;  19  Johns., 
1  ;  2  Bl.,  1073  ;  4  Johns.  Ch.,  332  ;  4  T.  R.  228, 
468  ;  1  Burr.,  402 ;  2  Str.,  1002  ;  Tidd  Pr.,  818; 
1  Bos.  &  P.,  339  ;  2  Burr.,  936. 

Curia.  Allowing;  this  amendment  is  a  mat- 
ter of  discretion.  It  is  objected  that  the  ap- 
plication comes  too  late :  the  proceedings  be- 
ing no  longer  in  paper,  as  it  is  expressed  in  En- 
gland. This  might  formerly  have  been  an  ob- 
jection ;  but  it  is  not  so  at  this  day,  when  a 
much  greater  latitude  than  formerly  prevails 
in  favor  of  amendments.  It  will  be  seen  by 
consulting  the  authorities,  that  courts  have,  of 
late,  not  confined  themselves  strictly  to  cases 
where  proceedings  may  be  said  to  be  in  paper; 
but  they  have  been  guided  by  the  question 
whether  substantial  justice  requires  the  amend- 
ment, at  whatever  stage  of  the  proceedings  it 
mav  be  moved. 

The  motion  is  to  amend  generally  This  is 
objected  to  ;  because  the  defendant  may  add  a 
new  plea,  and  set  up  a  technical  usury  in  dis- 
counting the  note — an  unconscionable  defense 
undoubtedly — and  what  we  shall  not  allow. 
Again  ;  it  is  said  the  original  defense  is  uncon- 
scionable ;  which  was  a  plea  that  the  note  in 
question  was  discounted  contrary  to  the  Re- 
straining Act ;  and  the  case  is  likened  to  the 
principle  which  denies  a  new  trial  in  a  hard 
action  ;  *where  the  court,  in  the  exer-  [*OO8 
ci.se  of  their  discretion,  will  sometimes  refuse 
a  parly  the  second  chance  of  success,  who  has 
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failed  to  recover  on  the  first  trial.  We  agree 
that  we  will  not  allow  a  new  defense  which  is 
unconscionable  ;  but  we  are  not  aware  that  the 
principle  can  be  extended  to  this  case.  The 
plea  is  to  be  regarded  now  as  if  it  had  been 
overruled  in  this  court  upon  the  demurrer,  and 
on  the  ground  that  it  was  so  defectively  drawn, 
as  not  to  present  the  defense  which  it  aimed  at. 
This  is  much  a  matter  of  course  ;  nor  has  it 
been  denied  merely  because  the  particular  plea 
sought  to  set  up  an  unconscionable  defense, 
provided  it  was  a  valid  one.  The  defendant 
ought  not  to  suffer  from  the  delay,  under  the 
circumstances  of  this  case.  The  plea  was  hold- 
en  good  in  this  court,  but  overruled  on  error 
against  him.  There  is,  to  be  sure,  some  dispute 
of  this  ;  but  the  defendant  so  understands  it. 
The  dispute  probably  arises  from  the  manner 
in  which  the  opinions  of  the  Court  for  the  Cor- 
rection of  Errors  are  delivered.  From  the  great 
number  of  that  body.and  the  different  grounds 
often  taken  by  members  in  deciding  a  cause, 
such  difficulties  are  not  unusual.  Nor  is  it  very 
material,  as  we  allow  only  an  amendment  of 
the  particular  plea,  to  which  we  think  the  par- 
ty has  a  right ;  and  which  must  be  done  on 
payment  of  all  costs  of  the  demurrer,  ,of  this 
motion,  and  of  the  cause  in  the  Court  for  the 
Correction  of  Errors. 

Rule  accordingly. 

Cited  in-3  Wend.,  586 ;  6  Hill,  226 :  22  Barb.,  164  ;  7 
How.  Pr.,  235 ;  17  How.  Pr.,  292 ;  22  How.  Pr.,  230 ;  44 
How.  Pr.,  318 ;  13  Abb.  Pr.,  269;  14  Kan.,  406;  19  Am. 
Rep..  99  (14  Kan.,  398). 


BUTTERFIELD  v.  COOPER. 

Practice — Special  Bail — Notice  of. 

The  plaintiff  is  not  bound  to  know  that  special 
l)ail  is  in,  unless  the  defendant  give  regular  notice 
thereof,  and  may,  therefore,  though  special  bail  be 
In,  issue  a  ca.sa.,without  first  having  issued  a  fi.fa.it 
there  be  no  notice  of  bail  given. 

MOTION  to  set  aside  a  en.  sa.  against  the  de- 
fendant, on  the  ground  that  nofi.fa.  had 
first  been  issued,  the  defendant  having  put  in 
special  bail.  But  the  balance  of  proof  upon  the 
affidavits,  was,  that  no  regular  notice  of  special 
bail  had  been  given  to  the  plaintiff's  attorney. 
Messrs.  E.  fowler  and  J.  H.  Branson,  for  the 
motion. 
6O9*]    *Mr.  O.  G.  Sherman,  contra. 

Curia.  The  plaintiff  was  not  bound  to  know 
that  special  bail  was  in,  without  regular  notice 
of  bail.  The  motion  must  be  denied. 

Motion  denied. 

Cited  in-10  Wend.,  671 ;  11  Wend.,  33. 


WELLS  v.  HATCH. 

Motion  for  Rule — Notice. 

A  motion  for  such  rule  as  a  party  is  entitled  to, 
upon  the  ground  that  a  copy  of  the  case  is  not  served 
upon  him,  according  to  the  practice  of  the  Supreme 
Court,  must  be  noticed  and  brought  on  as  a  non- 
enumerated  motion. 

Citations— 16  Johns.,  2 ;  5  Cow.,  22. 

fPHE  plaintiff  having  made  a  case  in  this  cause, 
J-  upon  which  to  move  for  a  new  trial,  a  mo- 
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tion  was  made  in  his  behalf,  to  bring  on  the 
argument  upon  its  order  on  the  calendar;  but, 

An  affidavit  of  the  defendant's  attorney  was 
read  on  the  other  side,  stating  that  Feb.  28, 
when  it  was  too  late  to  notice  the  cause  for  argu- 
ment, no  copy  of  the  case  settled  by  the  circuit 
judge  had  been  served  on  him.  And  a  motion 
was  made  in  his  behalf,  grounded  on  this  affi- 
davit (he  having  also  served  notice  of  argu- 
ment), that  a  new  trial  be  denied.  And  for  him 
was  cited  Honay  v.  Chesterman,  5  Cow. ,  22.  Con- 
tra, was  cited  Delamater  v.  /Smith,  16  Johns.,  2. 

Mr.  W.  Hay,  for  the  defendant. 

Mr.  J.  W.  Paddock,  for  the  plaintiff. 

Curia.  Delamater  v.  Smith,  16  Johns., 2,  lays 
down  the  rule  of  practice,  when  it  is  intended 
to  move  to  strike  the  case  from  the  calendar,  so 
as  to  prevent  its  being  argued.  Notice  must, 
in  such  case,  be  given  as  for  a  non-enumerated 
motion.  In  Honay  v.  Chesterman,  5  Cow.,  22, 
the  motion  was  that  a  new  trial  be  denied,  on 
the  ground  that  the  party  making  the  case  had 
not  served  a  copy  in  due  season,  and  the  oppo- 
site party  had  noticed  it  for  argument.  We 
granted  the  motion,  on  the  cause  being  moved 
upon  the  calendar,  without  our  attention  being 
called  to  the  inconvenience  of  thus  mingling 
motions  of  an  *enumerated  and  non-  [*O1O 
enumerated  character  together,  and  the  sur- 
prise which  such  a  practice  may  many  times 
produce  to  the  party  making  the  case.  We 
think  the  practice  should  be  uniform  in  these 
motions  which  relate  to  the  calendar,  and  that 
where  a  copy  of  the  case  is  not  served  accord- 
ing to  the  practice  of  this  court,  the  applica- 
tion to  deny  the  motion  sought  by  the  case,  or 
for  such  rule  as  the  party  is  entitled  to  by  the 
neglect,  shall  come  on  upon  a  regular  notice, 
as  for  a  non-enumerated  motion. 

Rule  accordingly. 

Cited  in— 4  Wend.,  197. 


Ex  PARTE    DREW. 

Action  of  Trespass  in  Justice  Court — Plea  of 
Title — Subsequent  Action  for  Same  Trespass 
in  C.  P. — Time  of — Plea  must  be  Same. 

Where  the  defendant  in  a  justice's  court,  pleads 
title  to  an  action  of  trespass  guareclaiisumfregit,  he 
is  bound  to  abide  by  his  plea,  on  the  same  action  be- 
ing brought  in  the  C.  P.  though  the  action  in  the  C. 
P.  be  not  commenced  at  or  before  the  term  of  the  C. 
P.  next  after  the  plea  is  interposed  in  the  justice's 
court. 

MYERS  sued  Drew  in  a  justice's  court,  for 
trespass  quare  clausum  fregit,  alleged  to 
have  been  committed  in  Rensselaer  Co.  Drew 
justified  by  a  plea  of  title,  June  4,  1825,  and 
entered  into  a  recognizance,  such  as  is  required 
by  the  9th  section  of  the  Fifty  Dollar  Act.  sess. 
47,  p.  283.  In  May,  1826,  a  capias  ad  respon- 
dendum  was  served  on  Drew,  at  the  suit  of 
Myers,  issued  out  of  the  Rensselaer  C.  P. ,  two 
terms  of  that  court  having  intervened  between 
the  time  of  pleading,  &c.,  before  the  justice, 
and  the  issuing  of  the  capias.  Myers  declared 
for  the  same  trespass  as  the  one  in  question  be- 
fore the  justice;  Drew  put  in  special  bail,  and 
pleaded  the  general  issue,  which  the  C.  P.  on 
motion,  ordered  to  be  stricken  out,  with  costs. 
Mr.  J.  Van  Vleck,  for  Drew,  now  moved  for 
a  mandamus,  commanding  the  C.  P.  to  vacate 
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the  rule  to  strike  out,  &c.,  and  receive  the  plea. 
He  said  the  only  question  was,  whether  the 
plaintiff  could  hold  the  defendant  to,  his  plea 
of  title,  in  an  action  not  brought  till  after  the 
term  next  following  the  interposition  of  the 
plea  in  the  justice's  court;  and  contended  that 
he  could  not.  He  said  the  C.  P.  held,  that  by 
not  commencing  his  action  by  the  next  term  of 
the  C.  P.  the  plaintiff  merely  lost  his  right  to 
611*]  compel  the  defendant  *to  put  in  special 
bail,  or  forfeit  his  recognizance  ;  but  that  he 
was,  notwithstanding,  compelled  to  put  in  his 
plea  of  title. 

The  Court  held  that  the  C.  P,  had  decided 
correctly,  and  denied  the  motion. 

Motion  denied. 


BROMAGHAM  «.  CLAPP  ET  AL. 

Practice —  Writ  of  Error — Does  not,  per  se,  Stay 
Execution. 

A.  writ  of  error  from  a  judgment  in  partition,  does 
not  stay  execution,  per  se ;  but  bail  in  error  is  nec- 
essary. 

Citations— 1  R.  L.,  512,  sees.  12, 143. 

IN  PARTITION.  The  defendants  brought 
a  writ  of  error  from  this  court,  but  did  not 
put  in  bail.  There  was  also  a  defect  in  the 
writ  of  error;  but  the  court  for  the  Correction 
of  Errors  allowed  it  to  be  amended,  and  re- 
tained the  cause.  Before  the  amendment  was 
allowed,  the  plaintiff  issued  two  writs  of  fi.  fa., 
one  against  Clapp,  and  one  against  "owners 
unknown,"  for  different  portions  of  the  costs 
in  partition. 

Mr.  Jos.  Edwards,  Mr.  8.  A.  Foot  same  side, 
now  moved  to  set  aside  the  executions  as  irregu- 
lar. 

Mr.  J.  V.  N.  Tales,  contra. 

Curia.  By  the  Statute,  1  R.  L.,  512,  sec.  12, 
"  error  may  be  brought  within  the  same  time, 
and  under  the  like  restrictions  and  regulations, 
as  in  other  cases."  This  undoubtedly  refers  to 
the  restrictions  and  regulations  in  the  previous 
Act  "concerning  Writs  of  Error,"  &c.,  1  R. 
L.,  143.  Independent  of  that  Act,  there  is  no 
restriction  on  the  subject.  The  writ  is  one  of 
right,  and  issues  of  course,  in  all  actions,  real, 
personal  and  mixed.  That  Act  requires  two 
things  on  bringing  error  from  this  court — the 
certificate  of  counsel,  and  bail.  The  former  is 
not  necessary  on  error  from  the  C.  P.  to  this 
court;  and  had  this  writ  been,  from  a  judgment 
in  partition,  rendered  in  the  C.  P.,  there  would 
be  nothing  (not  even  the  certificate),  to  satisfy 
612*]  the  words  quoted  from  the  statute  *of 
partition,  except  bail.  Bail  is  given  in  eject 
ment  and  dower.  Doubtless,  one  reason  is,  be- 
cause costs  follow,  always  in  the  former,  and 
often  in  the  latter.  The  same  principle  exists 
in  partition.  The  reason  why  bail  is  not  gen 
erally  required  on  error  from  judgments  in  real 
actions,  is.  that  the  demandant  does  not  recover 
costs.  The  principle  of  requiring  bail,  there- 
fore, concurs  with  the  words  of  the  statute. 

But  the  point  is  new  in  practice,  and  the 
party  proceeded  in  good  faith.     Let  the  exe- 
cutions, therefore,  be  set  aside,  on  payment  of 
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costs,  and  putting  in  and  perfecting  bail  in 
rror. 

Rule  accordingly. 
Cited  in— 22  Wend..  588. 


EXECUTORS  OF  PROUTY 

v. 
McDOUGALL. 

Assumpsit  by  Executors  in  Supreme  Court — Re- 
covery Less  than  $50 — Costs — Referees'  Fees. 

In  assumpsit  by  executors,  brought  in  the  Su- 
preme Court,  and  referred,  they  recovered  less  than 
$50.  Held,  that  they  should  not  recover  costs. 

Held,  also,  that  being  executors,  they  were  not  li- 
able to  pay  costs. 

Held,  also,  that  they  were  bound  to  pay  the  ref- 
erees' fees  within  the  Statute,  1  K.  L.,  517,  which  im- 
poses this  upon  the  prevailing  party. 

Citations— 4  Cow.,  396 ;  Stat.  1818,  sess.  41,  ch.  94,  p. 
80;  1  R.  L..  343,  517;  2  Johns.  Cas.,  209;  6  Johns,,  379;  4 
Cow.,  396. 

IN  assumpsit  on  promises  made  to  the  testator, 
the  plaintiffs  recovered  before  statute  ref- 
erees $28.70.  The  suit  was  commenced  in  1820. 
The  accounts  of  both  parties  exceeded  $400. 
The  questions  were  submitted  by  consent  : 

1.  Whether  the  plaintiffs  were  entitled  to  costs. 

2.  If  not,  whether  they  should  pay  costs  to  the 
defendant.     3.  Whether  the  plaintiffs  or  de- 
fendant were  bound  to  pay  the  referees'  fees. 

Mr.  S.  W.  Jones,  for  the  plaintiffs. 

Mr.  N.  F.  Beck,  for  the  defendant. 

Curia.  The  suit  being  in  this  court,  the 
plaintiffs  are  not  entitled  to  costs.  Had  it  been 
in  the  Common  Pleas,  the  rule  would  have  been 
otherwise,  because  the  accounts  of  both  parties 
exceeded  $400.  (4  Cow. ,  396.) 

Nor  is  the  question  affected  by  the  5th  sec- 
tion of  the  Statute  of  1818,  sess.  41,  ch.  94,  p. 
80.  This  provides  that  in  any  action  which 
may  be  brought  in  a  justice's  court,  the  plaint- 
iff, suing  in  a  court  of  record,  shall  not  recover 
*costs,  unless  he  recovers  damages  to  [*6 1 3 
more  than  $50.  That  section  says  nothing  of 
the  defendant's  costs. 

The  next  question  is,  whether  the  defendant 
shall  have  costs.  This  depends  on  the  2d  and 
4th  sections  of  the  Statute  concerning  costs,  1 
R.  L.,  343.  The2d  section  denies  costs  to  the 
defendant,  where  the  plaintiff  sues  as  execu- 
tor or  administrator  in  right  of  the  testator  or 
intestate,  though  he  fail  to  recover  anything. 
The  4th  section  declares  that  the  plaintiff  not 
recovering  in  the  Supreme  Court  more  than 
$50,  shall  pay  costs.  But  the  latter  section  has 
never  been  construed  to  apply  to  executors  or 
administrators.  The  same  provisions  run 
through  various  revisals  of  our'laws  ;  but  the 
cases  have  been  uniform  in  protecting  personal 
representatives  against  costs;  and  that, too, even 
since  they  might  sue  before  justices.  (2  Johns. 
Cas.,  209  ;  6  Johns.,  379.)  The  rule  laid  down 
in  Hamlin  v.  Hart,  4  Cow. ,  396,  applies  only  to 
parties  suing  in  their  own  right. 

Another  question  is:  who  shall  pay  the  ref- 
erees' fees  ?  By  the  Statute,  1  R.  L.,  517,  they 
are  to  be  paid  by  the  prevailing  party  ;  that  is 
to  say,  the  one  in  whose  favor  the  report  is 
made.  The  plaintiffs  are  here  the  prevailing 
party.  They  are  to  pay  the  referees,  though 
the  ices  cannot, as  in  ordinary  cases,  be  allowed 
to  them  in  taxation  against  the  defendant. 

Rule  accordingly. 
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HEPBURN  e.  HOAG  AND  HEPBURN,  (a) 

Set-off — Not  AUowed  against  Uncertain, 
Damage* — Statute. 

A  set-off  is  not  allowable  against  uncertain  dam- 
ages :  e.  0.,  in  debt  for  the  penalty  in  articles  of 
agreement,  by  which  the  defendants  covenanted  to 
maintain  the  plaintiff.  &c.,  and  provide  him  with 
proper  medicine  and  attendance. 

Damages  due  upon  such  an  agreement  cannot  be 
set  off :  and  where  damages  are  not.  in  their  nature, 
capable  of  set-off,  they  cannot  be  met  by  a  set-off, 
in  an  action  for  them. 

The  difference  in  the  phraseology  of  the  Act  of 
1813, 1  R.  L.,  515,  sec.  1,  in  the  last  revision  of  the  laws, 
from  former  Acts,  has  not  extended  the  right  of  set- 
off  ;  but  the  present  statute  should  be  construed  as 
were  the  former  statutes  on  that  subject. 

Citations — 2  Johns.,  155 :  5  Johns.,  105 ;  Mont.  Set- 
off,  18,  19;  3  Johns.,  351;  4  Johns.,  292;  1  R.  L.,  575,  sec. 
1;  3  Johns.  Ch.,  351;  4  Cow.,  57. 

"HEBT  on  the  penalty  of  articles  of  agreement, 
-U  tried  at  the  Columbia  Circuit,  in  Sept., 
1824,  before  Belts,  late  Circuit  J. 
614*]  *By  the  articles,  the  defendants 
agreed  (inter  alia)  to  pay  $500,  and  maintain 
and  support  the  plaintiff,  his  mother  and  sister, 
in  sickness  and  health,  in  all  necessary  and  com- 
fortable meat,  drink,  washing,  lodging,  wear- 
ing apparel,  medicine  and  medical  attendance; 
and  in  all  other  convenient  and  comfortable 
respects,  which  their  circumstances  and  situa- 
tions might  require.  To  these  things  they 
bound  themselves  in  the  penalty  of  $2,000. 
One  of  the  breaches  assigned  was,  that  the  de- 
fendants had  not  maintained  and  supported  the 
plaintiff ;  and  on  this  breach  alone  was  evi- 
dence offered  at  the  trial. 

The  defendants  offered  in  evidence  a  set-off, 
under  a  notice,  for  that  purpose,  of  money  paid 
for  the  plaintiff,  amounting  to  $1,172.89,  before 
the  commencement  of  the  suit.  This  was  ob- 
jected to,  and  overruled  as  inadmissible,  by  the 
judge ;  but  he  received  the  evidence  of  the 
amount  paid,  and  allowed  the  jury  to  certify 
the  balance  due  to  the  defendants,  over  and 
above  the  $500  mentioned  in  the  articles,  with 
a  view  to  have  the  question  settled  by  this 
court.  They  assessed  the  plaintiff's  damages 
at  a  specific  sum,  and  certified  the  balance  due 
to  the  defendants  accordingly. 

Mr.  E.  Williams,  for  the  defendants,  moved 
for  a  new  trial.  He  cited  1  R.  L.,  515;  3  Johns. 
Cas.,  360,  notea;  Id.,  573;  Willes,  261;  2  Burr., 
820. 

Mr.  C.  Bushnett,  contra,  cited  4  Cow.,  57, 
498;  2  Johns.,  155;  5 Id.,  105;  Mont.  Set-off,  18, 
19;  Dunl.  Pr.,  476,  478-500:  3  Johns.  Ch.,  351, 
354,  357,  358;  Id.,  473.  475;  4  Id.,  292,  and 
cases  cited;  1  R.  L.,  515;  1  K.  &  R.,  347,  sec.l  ; 
2  Cow.,  173,  per  Wood  worth,  J. 

Curia,  per  WOODWORTH,  J.  It  seems  to  me 
this  is  clearly  a  case  of  unliquidated  damages. 
The  question  is,  not  simply,  what  is  the  value 
of  boarding  and  lodging  by  the  week  or  other- 
wise, or  how  much  should  be  charged  by  a 
physician  for  defined  and  specific  services  ;  or 
what  is  a  reasonable  sum  for  a  certain  quantity 
of  medicine  ;  but  it  involves  this  inquiry : 
615*]  what  shall  be  considered  as  *necessary 
and  comfortable  support  and  apparel  ?  It  must 
be  suited  to  the  circumstances  of  the  plaintiff, 
and  depends  on  a  fair  and  reasonable  construc- 
tion of  the  covenant.  On  this  point,  a  jury 
would  be  obliged  to  exercise  a  sound  discretion ; 

(a)  Vide  4  Cow.,  57.  S.  C. 
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and  perhaps  different  jurors  would  form  dif- 
ferent opinions.  How  then  can  it  be  said  the 
damage*  are  certain  ?  Again  ;  medicine  and 
medical  attendance  are  to  be  provided  in  sick- 
ness. Suppose  the  parties  disagree  as  to  the 
medicine  and  medical  attendance  required;  and 
the  plaintiff  considers  himself  warranted, under 
the  covenant,  to  procure  other  and  more  fre- 
quent medical  attendance  than  the  defendants 
are  willing  to  afford  ;  would  not  the  jury  be 
called  on,  in  assessing  the  damages,  to  pass  on 
this  question  V  And  if  it  appeared  that  reason- 
able attendance  and  medicine,  according  to  the 
degree  or  severity  of  the  sickness,  had  not  been, 
furnished,  to  allow  the  plaintiff  damages  for 
whatever  additional  expense  he  had  necessarily 
incurred  in  this  respect  ?  This  view  of  the  sub- 
ject does,  in  my  opinion,  place  the  plaintiff'^ 
claim  among  the  cases  where  uncertain  dam- 
ages are  sought  to  be  recovered  ;  and  conse- 
quently it  could  not  be  set  off.  If  it  could  not 
be  set  off  by  the  plaintiff  in  an  action  against 
him  by  the  defendants,  it  is  well  settled  that 
the  defendants  are  not  entitled  to  the  benefit  of 
it  as  a  set-off.  The  law  on  this  point  is  laid 
down  in  several  cases.  (2  Johns'.,  155  ;  5  Id., 
105  ;  Mont.  Set-Off,  18,  19;  3  Johns.,  351  ;  4 
Id.,  292.) 

But  it  is  contended  that  the  Statute,  1  R.  L., 
515,  sec.  1,  has  extended  the  doctrine  of  set-off, 
by  the  insertion  of  the  words,  "  or  have  de- 
mands arising  on  contract  or  credits  against 
each  other."  I  think  it  is  evident  the  Legfsla- 
ture  did  not  intend  to  change  the  law,  so  as  to 
give  a  party  the  benefit  of  uncertain  damages 
by  way  of  set-off.  If  they  did,  why  does  the 
same  section  provide  that  if  the  suit  be  brought 
on  a  bond  or  other  contract,  for  the  recovery 
of  a  penalty  for  the  non-payment  of  money 
only,  and  such  bond  be  given  in  evidence  by 
the  plaintiff  or  defendant,  the  sum  bona  fide 
due,  and  not  the  penalty,  shall  be  deemed  to  be 
the  debt  ?  Such  a  bond  or  contract,  unless  for 
the  payment  *pf  money  only,  cannot  [*616 
be  given  in  evidence.  If  the  former  part  of  the 
section  was  intended  to  extend  the  doctrine  of 
set-off,  it  may  be  presumed  the  Legislature 
would  have  allowed  a  bond  conditioned  for  the 
performance  of  covenants,  to  be  given  in  evi- 
dence, equally  as  if  for  the  payment  of  money. 

The  question  of  set-off  has  frequently  arisen 
since  the  passing  of  the  Statute  of  1813;  and  I 
apprehend  that,  in  no  case,  have  the  courts  of 
law  or  equity  given  that  statute  a  construction 
variant  from  what  obtained  previous  to  the  last 
revision  of  the  laws.  In  the  case  of  Duncan  v. 
Lyon,  3  Johns.  Ch.,  351,  Cliancettor  Kent  ex- 
amined the  question  elaborately  :  and  decided 
that  a  breach  assigning  the  non  performance  of 
a  covenant,  in  not  furnishing  timber  and  pro- 
visions, was  a  demand  at  law  in  the  nature  of 
redress  for  a  wrong  or  injury  committed,  and 
not  for  a  debt  due;  that  it  rested  entirely  in  un- 
certain and  unliquidated  damages.  This  case 
was  several  years  after  the  Act  of  1813  ;  and  is 
an  authority  to  show  that  no  alteration  had 
been  made  in  the  doctrine  of  set-off  by  that  Act. 
The  decision  of  the  judge  at  the  circuit  on  this 
point  was  correct  ;  but  he  erred  in  allowing 
the  balance  claimed  by  the  defendants,  to  be 
certified  in  their  favor.  In  this  very  case  (4 
Cow. ,  57)  we  decided  that  the  certificate  was  a 
nullity. 
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As  to  the  hardship  of  this  particular  case,  the 
answer  is,  we  do  not  possess  the  power  of  ap- 
plying the  remedy.  The  statute  is  remedial, 
and  embraces  certain  cases  only.  Until  the 
Legislature  interfere,  and  alter  the  law,  a  de- 
fense like  that  relied  on  by  the  defendants.can- 
not  be  available  by  way  of  set-off .  The  motion 
for  a  new  trial  must  be  denied. 

New  trial  denied. 

Cited  in— 28  Wend.,  411:  Wend.,  112;  13  Wend.,  157, 
15  Wend.,  58;  2  Edw.,  75;  16  Hun,  359;  51  How.  Pr.; 
195;  54  How.  Pr.,  485;  9  Bos.,  188;  2  Rob.,  672;  50  Am. 
Dec..  362  (6  Ga.,  509). 


6 1 7*]*JACKSON,  ex  dem.TEN  EYCK ET  ux., 
RICHARDS. 

1.  Deeds  —  Delivery  and  Acceptance  Essential  to 
Validity  —  Fact  of  Non  Acceptance  Musi  be 
Proved  by  Disinterested  Witnesses  —  2.  Dis- 
claimer—  What  Necessary  to  Validity  of— May 
be  by  Deed  or  in  Pais — Written  Disclaimer 
Need  Not  be  Acknowledged,  Proved  or  Recorded 
— Adverse  Possession  of  One  of  Several  Lots. 

It  is  essential  to  the  validity  of  a  deed,  that  it 
should  be  delivered  and  accepted. 

But  the  fact  of  non-acceptance  cannot  be  shown 
by  the  written  declaration  of  the  grantee ;  especial- 
ly where  third  persons  are  interested  in  maintaining 
or  defeating  the  deed.  It  must  be  proved,  like  any 
other  fact,  by  disinterested  witnesses  under  oath. 

It  is  essential  to  a  valid  disclaimer,  that  the  case 
be  such  that  the  estate  or  thing  disclaimed  would 
pass  or  vest,  but  for  the  disclaimer ;  unless  it  be 
made  an  express  condition  of  the  grant,  that  the 
grantee  shall  elect. 

This  proposition  illustrated  by  the  cases. 

A  disclaimer  may  be  by  record,  and  sometimes  bs* 
deed  or  in  pats. 

Where  a  conveyance  of  land  is  drawn  and  sealed, 
but  not  delivered,  it  is  void ;  and  not  a  case  for  dis- 
claimer on  the  part  of  the  grantee. 

A  written  disclaimer,  therefore,  in  such  case,  be- 
ing put  on  that  ground,  not  affecting  the  title  to 
lands  in  any  way,  is  not  an  instrument  which  can 
be  acknowledged,  or  proved,  and  recorded,  within 
the  Registry  Act,  1  R.  L.,  369. 

Where  a  large  tract  of  land  is  divided  into  lots,the 
possession  of  one  lot  adversely  will  not  create  a 
constructive  adverse  possession  of  other  parts  of 
the  tract. 

Citations— Act  112,  Apr.,  1813;  1  R.  L.,  369,  sec.  5; 
1  Johns.  Cas..  114 ;  12  Johns.,  422 ;  20  Johns..  187 : 
Vin.  Abr..  Disagreement,  a,  pi.,  2.  4.  5;  Vin.  Abr., 
Disclaimer,  C,  pi.  1,  2, 3,  4, 5 ;  Vin.  Abr..  Waiver,  B, 
pi.  3:  1  Inst..  23 :  Cruise  Dig.,  tit.  32 ;  Deed,  sec.  1 ;  3 
Co.,  25,  26.  27;  1  Cow.,  276;  Jtc.  L.  D.,  tit.  Waiver 
and  Disclaimer. 

TUECTMENT  for  a  part  of  land  called  tract 
Jj  H,  Massena,  St.  Lawrence  Co. ;  tried  at 
the  circuit  in  that  county,  Feb.  9,  1826,  before 
Walworth,  Circuit  J. 

At  the  trial,  the  plaintiffs  having  deduced  a 
regular  title  to  one  undivided  half  of  the  prem- 
ises in  question,  to  Ann,  wife  of  Ten  Eyck, 
who  are  the  lessors  of  the  plaintiff,  by  descent 
from  Ann's,  the  wife's  father,'  M.  Vischer, 
who  died  in  1793,  rested. 

The  defendant,  to  show  title  out  of  the 
plaintiff,  gave  in  evidence  a  conveyance  of  the 
premises  in  question  (among  other  laud)  from 
Ann,  while  sole,  and  her  co-heir,  Sebastian  Vis- 
cher, to  their  mother,  Lydia  Vischer,  in  fee, 
dated  Mar.  18.  1800.  This  proof  was  by  an 
exemplified  copy  of  the  conveyance  from  the 
Secretary's  office. 

In  answer  to  this,  the  plaintiff's  counsel  read 
in  evidence  an  instrument  dated  Oct.  12,  1824, 
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which  was  attached  to  the  conveyance  from 
Ann  and  Sebastian  Vischer,  and  executed  by 
their  mother  ;  by  which  she  certified  that  the 
conveyance  from  Ann  and  Sebastian  Vischer 
|  was  never  executed  and  delivered  to  her,  or 
I  agreed  to  be  executed  and  delivered  to  her,  by 
!  the  grantors,  or  either  of  them  ;  and  that  she 
|  never  had  seen,  or  had  the  possession  of  it,  or 
j  done  any  act  signifying  her  assent  to  take  the 
i  estate  conveyed  by  it.     And  she  thereby  de- 
clared her  dissent  ;  and  that  the  conveyance 
was,  as  to  her,  her  heirs,  &c.,  inoperative  and 
void  ;  and  that  the  land  conveyed  by  it  was 
vested  in  Ann  and  Sebastian  Vischer.     This 
instrument  was  acknowledged  the  12th,  and  re- 
corded in  the  Secretary's  office  Oct.  14,  1824, 
in  the  usual  form  of  acknowledging  and  re- 
cording deeds  of  land.     It  was  read  without 
*proof  of  its  execution,  otherwise  than  [*618 
by  the  acknowledgment  and  recording. 

The  admission  of  this  deed  was  objected  to 
by  the  defendant's  counsel,  on  the  ground  that 
it  'was  not  an  instrument  proper  to  be  acknowl- 
edged and  recorded,  and  was  inoperative  as  a 
deed;  but  it  was  received  by  the  judge,  by  con- 
sent, subject  to  the  opinion  of  this  court. 

Verdict  for  the  plaintiff,  subject  to  the  opin- 
j  ion  of  this  court. 

The  judge  also  decided  a  point  of  adverse 
i  possession,  which  was  not  discussed  on  the  ar 
j  gument,  but  which  will  be  found  mentioned  at 
the  close  of  the  opinion  of  the  court. 

Mr.  J.  V.  Henry,  for  the  plaintiff.  The  ex- 
j  emplification  of  the  conveyance  from  the  Sec- 
retary's office  was  mere  prima  facie  evidence, 
liable  to  be  opposed  by  the  disclaimer,  or  dis- 
sent of  the  grantee.  An  exemplification  of  the 
disclaimer  was  admissible.  Every  deed,  con- 
veyance, or  writing  concerning  real  estate, may 
be  proved  and  recorded  ;  and  then  becomes 
evidence  of  itself.  The  grantee  had  a  right  to 
dissent,  and  the  writing  is  evidence  of  the  fact 
that  she  did  dissent.  He  cited  4  Johns.,  161  ; 
1  Johns.  Cas.,  114,  116  ;  Shep.  Touch.,  58,  68  ; 
8  Vin.,  487,  488,  Disagreement,  A,  pi.  2,  10  ; 
Id.,  489.  pi.  18;  Id.,  490,  pi.  23  ;  Moore,  300  ; 
4  Cruise,  529,  tit.  32,  Deed,  ch.  22,  sec.  1  ;  22 
j  Vin.,  529,  Waiver,  A,  pi.  4. 

Mr.  P.   S.   Parker,  contra,  cited  10  Johns., 

I  456  ;  6  Id.,  149  ;  20  Johns.,  187  ;  3  Co.  Rep., 

26;  4  Cruise,  367, tit.  Deed;  2  Co.  Rep.,  60,  61. 

He  strenuously  contended,  that  the  paper  set 

up  as  a  disclaimer,  was  a  mere  memorandum; 

and  could  not  be  received  as  testimony,  any 

more  than  a  written  statement  from  a  stranger; 

j  stranger;  that  Lydia  Vischer  was  a  competent 

j  witness,  and  should  have  been  sworn. 

Curia,,  per  SUTHERLAND,  J.  The  material 
question  in  this  case  is,  as  to  the  admissibility 
and  effect  of  what  is  called  the  disclaimer  of 
Lydia  Vischer.  of*Oct.  12,  1824.  This  [*«!» 
instrument  was  duly  acknowledged  before  a 
competent  officer,  and  recorded  in  the  office  of 
the  Secretary  of  State,  Oct.  14,  1824.  It  was 
produced  and  read  upon  the  trial,  without 
further  proof,  as  an  instrument  entitled  to  be 
recorded  under  the  Act  of  Apr.  12,  1813,  en- 
titled "An  Act  concerning  Deeds."  1  H.  L., 
369,  sec.  5.  It  was  objected  to  on  the  part  of 

•  the  defendant,  1.  As  not  coming  within  that 
Act,  and,  therefore,  not  duly  proved  ;  and  2d. 

i  That  admitting  it  to  be  technically  within  this 
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fore,  it  is  considered  that  the  said  plaintiff  do 
recover,"  &c.  And  in  February  Term,  1825, 
the  damages  of  the  plaintiff  were  asssessed  on 
a  venire  tarn  quam  at  $96.64,  on  the  first  two 
counts,  for  which  the  court  rendered  judg- 
ment with  costs. 

At  the  trial  the  plaintiff  proved  the  note, 
warranty,  death  of  Stroud  intestate,  and  that 
no  letters  of  administration  of  his  estate  had 
been  taken  out,  as  mentioned  in  the  declara- 
tion. The  defendants  offered  to  show  that  he 
left  real  and  personal  estate  sufficient  to  satis- 
fy the  note  ;  but  the  evidence  was  rejected  by 
the  court,  and  the  defendants  excepted. 

Mr.  O.  C.  Sronson,  for  the  plaintiffs  in  er- 
ror. The  first  two  counts  are  bad  in  substance 
(the  second  especially  so),  in  not  averring  an 
attempt  to  collect  of  Stroud,  his  heirs  or  de- 
visees. The  pleas  demurred  to  were  good. 
The  court  also  rejected  proper  evidence.  The 
attempt  to  collect  was  a  condition  precedent ; 
and  Stroud's  death  was  no  excuse.  If  he  had 
made  no  will,  appointed  no  executor,  and  no 
letters  of  administration  were  taken  out,  still 
there  was  a  remedy  against  the  heir,  or  some 
one  as  executor  de  son  tort.  The  plaintiff  might 
also  have  applied  to  the  surrogate,  and  him- 
self taken  out  letters,  and  retained  for  his  debt. 

If  the  attempt  to  collect  be  a  condition  pre- 
cedent, nothing  will  excuse  its  omission  ;  not 
even  the  act  of  God.  (19  Johns.,  71,  72  ;  6  T. 
R.,  210,  320,  710  ;  2  H.  Bl.,  574-582  and  notes; 
1  Id.,  254;  3  Mass.,  443;  7  T.  R.,  377;  1  Johns., 
267.)  The  act  of  the  defendants  below  could 
alone  furnish  such  an  excuse  as  would  main- 
tain the  action.  Though  a  defendant,  sued  for 
not  doing  an  act,  may  excuse  himself  in  many 
cases,  yet  the  only  excuse  for  not  performing 
a  condition  precedent,  which  is  to  give  a  right 
of  action,  must  arise  from  the  act  of  the  party 
sued.  Beside,  here  was,  in  fact,  very  great  de- 
lay and  negligence. 

626*]  *Mr.  J.  A.  Spencer,  contra.  The 
death  and  intestacy  of  Stroud  were  a  sufficient 
excuse  for  not  attempting  to  collect  the  note 
by  a  legal  proceeding.  The  warranty  was, 
that  the  note  should  be  paid,  if  not  collected 
in  the  ordinary  course  of  legal  proceedings. 
This  became  impossible  by  Stroud's  dying  in- 
testate, and  no  letters  of  administration  being 
taken  out.  That  Stroud  should  be  where  he 
could  be  sued  when  the  note  fell  due,  was  a 
condition  precedent  to  be  performed  by  Tay- 
lor and  Otis,  before  Bullen  was  obliged  to  prose- 
£Ute.  He  was  under  no 'obligation  to  prosecute 
any  one  as  executor  deson  tort,  or  any  supposed 
heir  or  devisee.  A  proceeding  against  these 
must  have  been  very  hazardous  and  uncertain. 
It  was  not  offered  to  be  shown  that  any  such 
persons  resided  within  the  jurisdiction  of  any 
court  in  this  State,  and  no  such  facts  were  al- 
leged in  the  pleas.  If  the  prosecution  be  a 
condition  precedent,  it  may  certainly  be  ex- 
cused, short  of  any  act  of  ours  ;  and  this  is 
agreed  by  the  cases.  (19  Johns.,  71,  72.) 

He  referred  to  2  Cow.,  786,  and  the  cases 
there  cited,  as  to  the  construction  of  contracts. 

Curia,  per  SAVAGE,  Ch.  J.  The  question  is, 
whether  the  plaintiff  below  was  not  bound  to 
prosecute  those  who  were  in  possession  of 
Stroud's  property,  and  endeavor  to  collect  the 
money  by  suit  at  law. 
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It  is  admitted  that  the  plaintiff  below  was 
bound  to  sue  Stroud,  or  show  a  legal  excuse 
for  omitting  to  do  so.  And  it  is  contended  thut 
the  death  of  Stroud  intestate,  and  no  adminis- 
tration granted,  constitute  a  legal  excuse. 

The  pleas  state  that  Stroud  left  property 
enough,  subject  to  the  payment  of  his  debts, 
and  that  the  plaintiff  below  never  took  any  le- 
gal measures  to  collect  the  money. 

The  guaranty  supposes  that  a  resort  to  legal 
measures  might  become  necessary,  and  the  de- 
fendants below  engage  to  pay  costs  on  any 
suits  legally  commenced.  My  construction  of 
the  guaranty  is,  that  Bullen  was  to  take-  the 
trouble  of  the  collection,  and  Taylor  and  Otis 
the  responsibility. 

*It  seems  to  be  conceded  by  the  dec-[*627 
claratiou,  that  if  Stroud  had  left  executors,  or 
administrators  had  been  appointed,  the  plaint- 
iff must  have  sued  them  before  he  could  resort 
to  his  guaranty. 

But  if  there  is  property  enough,  the  law 
points  out  sufficient  remedies.  The  plaintiff 
was  surely  bound  to  pursue  such  legal  reme- 
dies as  he  was  entitled  to,  before  he  could  pros- 
ecute the  defendants.  Suppose  Stroud  had 
not  died,  but  had  gone  to  some  other  place, 
without  this  State,  and  had  left  property  suf- 
ficient to  pay  the  debt ;  must  not  the  holder  of 
the  note  use  the  remedy  applicable  to  such  a 
state  of  facts  ?  The  contract  is  not  that  Stroud 
shall  remain  and  be  served  with  a  capias  in  an 
action  of  assumpsit ;  but  any  suit  legally  com- 
menced, was  contemplated.  If  there  was  prop- 
erty, as  is  represented  by  the  pleas,  some  suit 
or  proceeding  might  have  been  instituted. 
Here  was  a  condition  precedent ;  that  condi- 
tion was  not  confined  to  a  prosecution  of  Stroud 
himself.  Had  it  been  so,  then  indeed  the  plaint- 
iff would  possibly  have  been  excused,  as  that 
was  rendered  impossible  by  the  act  of  God, the 
death  of  Stroud.  Even  this,  however,  may  be 
doubted.  In  Moakley  v.  fiiggs,  19  Johns.,  69, 
Spencer,  Ch.  J.,  says,  "though  the  act  of  God, 
or  the  act  of  the  law  which  renders  the  per- 
formance of  an  act  stipulated  to  be  done,  un- 
lawful, may  excuse  a  party  from  a  strict  com- 
pliance with  his  contract  as  matter  of  defense, 
it  may  well  be  doubted  whether  an  engagement 
by  one  to  perform  an  act  on  the  previous  per- 
formance of  another  act  by  the  other,  can  be 
enforced  without  showing  the  previous  act 
done,  or  that  its  performance  was  dispensed 
with,  or  prevented  by  him  who  was  to  perform 
the  subsequent  act."  This  is  in  accordance 
with  the  settled  law  in  relation  to  conditions 
precedent.  In  Wood  v.  Worsley,  2  H.B1.,  574, 
which  was  an  action  on  a  policy  against  tire, 
the  condition  was  to  produce  a  certificate  of 
the  minister  and  church-wardens,  of  certain 
facts.  The  certificate  was  not  procured,  though 
other  evidence  of  the  facts  was  ;  and  that  the 
minister,  &c.,  refused,  without  cause,  to  give 
the  certificate.  The  C.  P.  held  this  tantamount 
to  a  production  of  the  certificate.  But  the 
judgment  *was  reversed  in  the  K.  B.  (7  [*628 
T.  R.,  710),  that  court  holding  the  production 
of  the  certificate,  a  condition  precedent,  and 
that  it  was  immaterial  that  the  minister  wrong- 
fully refused.  In  Routledge  v.  Bnrrdl,  1  H. 
Bl.,  258,  the  court  upon  a  similar  point,  said 
the  matter  was  too  clear  to  admit  of  a  doubt. 
In  Campbell  v.  French,  6  T.  R.,  200,  a  bond 
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was  conditioned  to  pay  certain  bills  of  ex- 
change, if  returned  from  India,  protested  for 
non-payment.  The  bills  were  returned  protest- 
ed for  non-acceptance,  and  the  court  held  the 
obligors  discharged,  the  condition  not  being 
performed,  though  it  might  have  been.  So 
here,  a  suit  or  suits,  at  law,  might  have  been 
prosecuted,  and  the  money  collected,  as  is  in- 
ferable from  the  pleas.  The  plaintiff  has  not 
made  any  effort  to  collect  the  money  ;  and,  in 
ray  judgment,  his  suit  on  the  guaranty  was 
premature.  The  judgment  of  the  Common 
Pleas  must  be  reversed. 
Judgment  reversed. 

Cited  in— 11  Wend.,  105:  12  Wend., '460,  590;  13 
Wend.,  360,  544 :  21  Wend.,  257:  40  N.  Y.,  188;  7  Barb., 
618  ;  14  Barb.,  80 ;  23  Barb.,  631;  38  Barb.,  108;  6  Duer, 
303;  3  I  Jos.,  543;  10  Bos.,  213;  4  E.  D.  S.,  476;  4  Mc- 
Lean, 584,  585 ;  39  Mich,,  713 ;  33  Am.  Rep.,  448  (39 
Mich.,  710). 


JANSEN  AND  HARDENBURGH  v.  BALL. 

Declaration  on  Deed  with  Profert  and  Oyer — 
Loss  of  Deed  —  Amendment  of  Declaration 
may  be  Allowed — Covenant  Purporting  to  As- 
sign Judgment,  which  Does  not  Exist — Action 
for  Breach  of  Covenant  Lies — Proof  of  Breach 
— Measures  of  Damages. 

Whether  a  declaration  on  a  deed, with  profert  and 
•oyer,  can  be  supported  by  showing  a  deed  lost  after 
declaration  filed,  and  not  produced  at  the  trial, 
qucere. 

The  lost  deed  may  be  received  in  evidence  at  the 
trial,  and  if  there  be  no  surprise,  and  the  execution 
of  the  deed  is  not  contested,  the  plaintiff  may  after- 
wards amend  his  declaration  so  as  to  make  it  con- 
form to  the  case. 

An  instrument  purporting  to  be  an  assignment  of 
a  judgment,  when  in  truth  there  is  no  judgment, 
and  by  which  instrument  the  party  covenants  that 
the  judgment,  as  described,  is  due  and  unpaid,  will 
subiect  him  to  an  action  for  a  breach  of  covenant. 

The  fact  that  there  was  no  such  judgment,  if  it  be 
described  as  one  in  the  Supreme  Court,  may  be 
shown  by  a  witness  who  has  examined  the  dockets 
and  transcripts  of  dockets  in  any  one  of  the  clerk's 
offices  of  that  court,  and  failed  to  find  the  docket  of 
the  judgment  described. 

The  measure  of  damages  in  an  action  on  such  a 
covenant,  is  the  value  of  the  property  owned  by  the 
judgment  debtor,  and  which  might  have  been  taken 
in  execution  intermediate  the  time  of  assignment 
and  the  commencement  of  the  suit,  with  interest 
from  the  time  when  the  money  might  have  been 
raised  by  a  sale. 

The  Supreme  Court,  on  a  motion  for  a  new  trial, 
will  look  into  the  evidence,  and  see  whether,  ac- 
cording to  this  rule,  the  damages  are  too  high  ;  and 
if  so,  they  will  grant  a  new  trial,  unless,  within  a 
time  to  be  Hxcd  by  them,  the  plaintiff  remit  so  much 
as  shall  reduce  them  to  the  true  sum. 

Citations— Shep.  Touch.,  73, 74 ;  4  East,  585 ;  4  Cow., 
124 ;  3  T.  K.,  151 ;  3  Taunt..  81. 

pOVENANT.tried  at  the  Ulster  Circuit.Apr., 
\J  1825. 

The  action  was  upon  an  instrument  in  these 
words  and  figures: 
O29*]     *  "  SUPREME  COURT. 
AMZEY  L.  BALL 

v.  \.     May  20th,  1819. 

AHU.VHAM  VAN  KUKEN.  J 

Bond  pen.,   ....     $345  82 
Condition,        ...  172  91 

Pltff's  costs,-  9  36 

Deft'sdo.,        -  68 

I  do  hereby  assign,  transfer  and  set  over,  for 
-a  valuable  consideration,  unto  Joseph  Jansen 
6. 


and  Abraham  I.  Hardenburgh  all  my  rieht.title 
and  interest  in  and  to  the  judgment  a~s  above 
stated,  together  with  sheriff's  fees  ;  amounting 
in  all  to  $198.84;  and  warrant  that  all  the  above 
sum  remains  due  and  unpaid.  Witness  my 
hand  and  seal,  this  3d  Sept.,  1819.  AMZI  L 
BALL  (L.  S.)." 

The  declaration  alleged  that,  at  the  above 
date,  Van  Kuren  had  sufficient  property  to 
satisfy  the  demand,  but  that  no  judgment  had 
been  entered.  The  declaration  made  profert  of 
the  deed, and  oyer  was  prayed  and  given.  Plea, 
non  est  factum. 

On  the  trial,  it  appeared  that  the  instrument 
declared  on  had  been  lost  after  issue  joined, 
and  could  not  be  found  upon  diligent  search. 
It  was  satisfactorily  proved  that  the  oyer  was 
a  true  copy  of  the  original, which  had  been  ex- 
ecuted by  the  defendant.  A  witness  testified 
that  he  had  examined  the  docket  of  judgments 
in  the  clerk's  office  of  this  court  in  the  City  of 
N.  Y. ,  and  the  transcripts  there  from  the  clerk's 
offices  of  this  court  in  Albany  and  Utica  ;  and 
found  no  judgment  in  favor  of  the  defendant. 
Proof  of  the  deed,  without  its  production,  was 
objected  to;  and  also  the  proof  of  search  in  the 
clerk's  office — the  former  as  being  inadmissible 
under  the  profert  and  oyer,  and  the  latter  as 
incompetent,  to  show  that  there  was  no  judg- 
ment. The  objections  were  overruled. 

Proof  was  then  given  of  the  amount  of  the  de- 
fendant's property,  which  was  lost,  as  a  mean.s 
of  paying  the  supposed  judgment,  in  order  to 
fix  the  measure  of  damages.  This  evidence  is 
sufficiently  stated  in  the  opinion  of  the  court. 

The  judge  charged  that  the  measure  of  dam- 
ages was  the  amount  of  property  belonging  to 
Van  Kuren,  which  could  *have  been  [*O3O 
taken  under  an  execution;  that  the  property  in 
his  possession  at  the  time  of  the  assignment 
which  had  been  sold  under  another  execution, 
did  not  belong  to  him,  and  should  not  be  in- 
cluded in  the  estimate  of  damages  ;  that  the 
plaintiffs  were  entitled  to  recover  the  fair  value 
of  the  property  that  Van  Kuren  owned,  from 
the  time  of  the  assignment  until  the  commence- 
ment of  the  suit,  with  interest  from  the  time 
the  money  might  have  been  collected.  Verdict 
for  the  plaintiff  for  $283.33. 

A  motion  was  now  made  for  a  new  trial. 

Mr,  G.  F.  Tollman, for  the  defendant.  Proof 
of  the  loss  and  contents  of  the  instrument  de- 
clared on  was  inadmissible.  (2  Str.,  1186  ;  1 
Phil.  Ev.,  403;  4  East,  585;  4  Cow.,  124.)  The 
evidence  of  examining  the  docket  and  trans- 
cripts was  incompetent.  The  docket  itself,  or 
an  exemplified  copy,  should  have  been  pro- 
duced. >io  breach  of  the  covenant  was  proved. 
The  verdict  was  also  against  evidence  in  the 
amount  of  damages. 

Mr.  C.  II.  Buggies,  contra,  cited  Shcp. Touch., 
78;  1  Phil.  Ev.,'l57. 

Curia,  per  WOODWOUTII.  J.  As  to  the  non- 
production  of  the  assignment,  the  rule  seems 
to  Ixj,  that  the  plaintiff  may  state  the  loss  spec- 
ially, and  omit  the  making  of  a  profert ;  but 
here  the  deed  was  lost  subsequently  to  the  de- 
claring. The  plaintiff  could  not,  at  the  time, 
declare  specially.  After  a  profert  is  made,  tlic 
deed  is  supposed  to  remain  in  court  ;  nnd,  if 
denied,  is  kept  there  until  it  be  determined. 
(Shep.  Touch.,  73,  74.)  The  case  of  Smith  v. 
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Woodward,  4  East,  585,  decides  that  where  a 
plaintiff  declared  on  bond  with  a  profert,  on 
non  estfaclum  pleaded,  secondary  evidence  by 
means  of  a  copy,  and  showing  that  the  de- 
fendant had  taken  away  the  original,  and,  be- 
fore action  brought,  said  he  had  burnt  it,  was 
not  sufficient  to  sustain  the  declaration.  The 
question  there  decided  is  not  analogous.  It  is 
true,  Ld.  Ellenborough  remarks,  that  if  the 
bond  were  lost  or  destroyed  after  having  de- 
clared on  it,  the  plaintiff  might  move  to  put  off 
631*]  the  *trial,  and  amend.  I  incline  to 
think  it  not  necessary,  for  the  purpose  of  jus- 
tice, nor  required  by  any  adjudged  case,  that 
a  party  should  incur  such  delay  and  expense, 
when  it  manifestly  appears  there  has  been  no 
surprise  ;  apd  the  due  execution  of  the  instru- 
ment has  not  been  made  a  question  at  the  trial. 
Under  these  circumstances,  I  am  of  opinion 
that  the  plaintiff  be  permitted  to  amend  his  dec- 
laration, by  adapting  it  to  the  case,  which  gets 
rid  of  the  technical  objection.  Amendments, 
which  subserve  the  justice  of  the  case,  are  fre- 
quently made  after  verdict.  They  are  always 
addressed  to  the  discretion  of  the  court.  It  is, 
perhaps,  safer  to  take  this  course  than  to  lay 
down  a  general  rule,  that  where  a  deed  is  lost 
after  issue  joined,  it  shall  be  competent  to  give 
secondary  evidence.  (4  Cow.,  124  ;  3  T.R.,151; 
3  Taunt.,  81;  vide  ante,  365.) 

The  evidence  entitled  the  plaintiffs  to  recover, 
and  I  think  the  charge  of  the  judge  was  cor- 
rect. 

The  only  remaining  question  is,  whether  the 
verdict  was  not  against  the  weight  of  evidence, 
as  to  the  amount  of  damages. 

It  appeared  that  Van  Kuren  had  in  his  pos- 
session (and  which  was  reputed  to  be  his  prop- 
erty) a  mare,  valued  at  $35  ;  a  wagon.  $50  ;  a 
,  colt,  $60  ;  a  cow  and  heifer,  $30  ;  and  a  pong 
and  harness,  $30.  Van  Kuren  testified  that  the 
wagon  was  left  with  him  by  his  father-in-law  ; 
that  he  used,  and  afterwards  sold  it.  He  did 
not  say  who  was  the  owner.  The  jury,  in  the 
absence  of  further  proof,  were  justified  in  con- 
sidering him  the  owner.  The  weight  of  evi: 
dence  was,  that  the  colt  had  not  been  sold  until 
after  the  assignment.  The  cow,  heifer,  pong 
and  harness  had  been  sold  under  another  exe- 
cution, and  left  in  Van  Kuren's  possession  by 
the  purchaser.  The  cow  was  subsequently  re- 
deemed. 

The  highest  valuation  of  the  property  that 
might  have  been  levied  on  was  $145.  The  cow, 
being  exempt  from  execution,  is  not  included. 
From  Mar.  3,  1820  (allowing  6  months  to  col- 
lect the  money),  to  Sept.  3, 1824,  supposing  that 
to  be  the  time  when  the  suit  was  commenced, 
632*]  *the  amount  is  $45.67,  making  in  the 
whole,  $190.67.  It  seems  to  me  this  evidence 
did  not  authorize  a  verdict  for  a  greater  amount. 
As  the  damages  are  susceptible  of  calculation 
with  considerable  accuracy,  I  am  not  inclined 
to  subject  the  parties  to  the  expense  of  a  new 
trial,  if  the  plaintiff  consent  to  remit  a  portion 
of  the  damages. 

My  opinion  is  that  a  new  trial  be  granted, 
with  costs  to  abide  the  event  of  the  suit,  unless 
the  plaintiff  shall,within20  days,  remit  $92.66, 
parcel  of  the  damages  recovered. 

Rule  accordingly. 
Cited  in— 61  N.  Y.,  226;  4  T.  &  C.,  76;  33  Wis.,  627. 
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JACKSON,  ex  dem.  BRADT  ET  AL., 
WHITBECK. 

Possession  of  One  Tenant  in  Common  for  40' 
Years — Presumption  of  Ouster,  Action  by  Co- 
tenants,  Barred — Verdict  Subject  to  Opinion 
of  Court — Adverse  Possession. 

After  an  exclusive  and  uninterrupted  possession, 
by  one  tenant  in  common  of  land,  for  nearly  40< 
years,  without  any  account  with  his  co-tenants,  a 
jury  are  authorized  to  presume  an  ouster ;  and  an 
action  of  ejectment  by  his  co-tenants,  is  barred. 

The  court,  on  a  verdict  subject  to  their  opinion 
upon  a  case,  may  draw  the  same  inferences  as,  in 
their  opinion,  a  jury  would  be  warranted  in  drawing 
from  the  facts  in  the  case. 

Whether  a  possession,  claiming  title,  under  a  pa- 
rol  srift  of  land  from  the  owner,  is  such  an  adverse 
possession  as  will  bar  an  ejectment,  quaere. 

Citations— Cowp.,  217  ;  1  Cai.,  84:  13  Johns..  120. 

TTUECTMENT,  for  70  acres,  in  Greenbush, 
-Lj  Rensselaer  Co.;  tried  at  the  circuit  in  that 
county,  July,  1824,  bef ore  Betts(/ late  Circuit  J. 

A  verdict  was  taken  for  the  plaintiff,  sub- 
ject to  the  opinion  of  this  court  on  the  follow- 
ing facts  : 

The  lessors  of  the  plaintiff  are  the  children 
and  heirs  at  law  of  Bernardus  Bradt,  and 
claimed  the  premises  in  question  as  such.  The 
defendant  claimed  under  Hendrick  Bradt,  who 
was  also  a  son  of  Bernardus.  Bernardus  Bradt 
moved  from  the  premises  in  question  to  the 
Town  of  Hoosick,  in  Rensselaer  Co.,  about  the 
period  of  the  Treaty  of  Peace  in  1783,  leaving 
his  son,  Hendrick,  in  possession  ;  who,  from 
that  period,  until  his  death,  about  a  year  be- 
fore the  trial,  occupied  them,  either  in  person 
or  by  his  tenants,  claiming  them  as  his  own. 
Bernardus,  the  father,  died  about  forty  years 
before  the  trial.  Hendrick  always  openly  as- 
serted his  title  to  the  premises.  He  said  that 
his  father  had  given  them  to  him  ;  that  he  di- 
rected him  to  get  a  deed  drawn,  and  he  would 
sign  it ;  but  *he  was  young,  and  did  [*633 
not  look  abroad,  and  neglected  to  do  it.  When 
the  farmers'  turnpike  was  laid  through  the 
farm  Hendrick  claimed  the  damages  done  to- 
the  farm  as  his  own.  His  father  and  sisters 
lived  in  Hoosick,  between  30  and  40  miles  from 
the  premises,  ever  after  the  father  removed 
there  in  1783  ;  and  the  witnesses  never  heard 
the  title  of  Hendrick  questioned,  or  of  any 
claim  to  the  premises  on  the  part  of  his  broth- 
ers and  sisters,  or  of  any  other  person,  until 
suitsor  proceedings  in  partition  were  instituted 
about  15  years  before  the  trial.  But  by  whom 
those  proceedings  were  instituted,  or  in  what 
manner  they  were  terminated,  was  not  stated  in 
the  case. 

Mr.  A.  Van  Vechten,  for  the  plaintiff. 

Mr.  J.  V.  Henry,  contra,  cited  Cowp.,  217  ; 
1  Cai.,  84;  Adams,  Ej.,  55. 

Curia,  per  SUTHERLAND,  /.  Without  deter- 
mining whether  a  claim  of  title  under  a  parol 
gift,  is  sufficient  to  lay  the  foundation  of  an 
adverse  possession  (vide  13  Johns.,  120),  it  ap- 
pears to  me,  that,  admitting  the  premises  in 
question  to  have  descended  to  the  children  of 
Bernardus  Bradt,  as  tenants  in  common,  the 
evidence  in  the  case  warrants  the  presumption 
of  an  actual  ouster  of  his  co-tenants  by  Hen- 
drick. Here  has  been  an  exclusive  possession, 
under  claim  of  title,  for  forty  years,  without 
any  assertion  of  right,  or  claim  to  any  portion, 
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of  the  profits  of  the  premises  on  the  part  of  his 
co-tenants,  although  they  all  resided  in  the 
same  county,  within  40  miles  of  the  premises. 
In  Doe  v.  Prosner,  Cowp.,  217,  it  was  held  that 
36  years  sole  and  uninterrupted  possession,  by 
one  tenant  in  common,  without  any  account 
to,  or  claim  by,  his  companion,  was  a  sufficient 
ground  for  a  jury  to  presume  an  actual  ouster 
of  the  co-tenant.  Ld.  Mansfield  says,  "  the 
possession  of  one  tenant  in  common,  eo  nom- 
ine, as  tenant  in  common,  can  never  bar  his 
companions  ;  because  such  possession  is  not 
adverse  to  his  right,  but  in  support  of  their 
common  title  ;  and  by  paying  him  his  share, 
he  acknowledges  him  to  be  tenant.  Nor  is  a 
634*]  refusal  to  pay,  *without  denying  his 
title,  sufficient.  But  if,  upon  demand  by  the 
co-tenant,  of  his  moiety,  the  other  refuses  to 
pay,  and  denies  his  title,  saying  he  claims  the 
whole,  and  will  not  pay,  and  continues  in  pos- 
session ;  such  possession  is  adverse,  and  ouster 
enough."  "  In  this  case,"  he  continues,  "  no 
evidence,  whatsoever,  appears  of  any  account 
demanded,  or  of  any  payment  of  rents  and 
profits,  or  of  any  claim  by  the  lessors  of  the 
plaintiff,  or  of  any  acknowledgment  of  a  title 
in  them,  or  in  those  under  whom  they  would 
now  set  up  a  right.  I  am,  therefore,  clearly  of 
opinion  that  an  undisturbed  and  quiet  posses- 
sion, for  such  a  length  of  time,  is  sufficient 
ground  for  a  jury  to  presume  an  actual  ouster." 
Aston,  J.t  says,  "  in  this  case,  there  has  been  a 
sole  and  quiet  possession  for  40  years,  by  one 
tenant  in  common  only,  without  any  demand 
or  claim  of  any  account  by  the  other,  and 
without  any  payment  to  him  during  that  time. 
What  is  adverse  possession  or  ouster.if  the  unin- 
terrupted receipts  of  the  rents  and  profits,  with- 
out any  account  for  near  forty  years,  is  not  ?  " 
Willes  and  Ashurst,  JJ.,  expressed  the  same 
opinion.  That  case  was,  in  no  respect,  a  strong- 
er one  for  the  defendant,  than  the  one  at  bar. 

So  in  Van  Dyck  v.  Van  Beuren,  1  Cai. ,  84, 
the  same  doctrine  was  held — that  a  sole  posses- 
sion under  claim  of  right  for  40  years,  by  one 
tenant  in  common,  amounts  to  an  ouster  ;  not 
that  the  jury  might  presume  it  from  this  fact, 
but  that  the  law  raises  the  presumption  ;  and 
the  jury  were  not  at  liberty  to  resist  it. 
Whether  it  be  a  presumption  of  fact,  to  be 
found  by  the  jury,  as  was  held  in  Doe  v.  Pros- 
per, or  a  presumption  of  law  to  be  drawn  by 
the  court,  as  was  said  in  Van  Dyck  v.  Van 
lieuren,  is  not  material  in  this  case ;  for  the 
verdict  being  subject  to  the  opinion  of  the 
court,  we  are  substituted  for  the  jury,  and 
have  the  right  to  draw  the  same  conclusions  \ 
from  the  testimony,  which  the  jury,  in  the  ' 
opinion  of  the  court,  would  have  been  author-  ; 
ized  to  draw. 

We  are,  therefore,  of  opinion  that  the  de-  j 
fendant  is  entitled  to  judgment. 

Judgment  for  the  defendant. 

Cited  in-9  Cow.,  252 :  1  Barb.  Ch.,  541,  n.;  10  Hun. 
m  :  19  Hun,  274  ;  28  Mich.,  312,  324 ;  48  Am.  Dec.,  293 
(35  Me.,  434). 
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THE    JEFFERSON    INSURANCE    COM-  j 
PANY  in  the  City  of  New  York. 

Insurance  —  Construction  of  Clause  for  Ratable  \ 
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Payment — Several  Policies  Containing  this 
Clause — Each  Liable  for  Portion  Mentioned 
in  this  Clause — No  Contribution  Between  Them 
— Contra  where  All  <>r  Part  of  the  Policies 
are  Without  this  Clause. 

Construction  of  the  clause  in  a  policy  of  insur- 
ance against  loss  by  fire,  providing  for  only  a  rata- 
ble payment,  in  case  of  other  policies  on  the  same 
subject. 

Where  there  are  several  policies  containing  this 
clause,  they  are  all  and  each  liable  to  pay  the  ratable 
portion  mentioned  in  the  clause,  though  it  happen 
that  some  have  paid  more  than  their  share,  and  even 
enoujrh  to  cover  the  whole  loss ;  and  this,  whether 
they  had  knowledge  of  all  the  policies  at  the  time 
or  not. 

There  is  no  contribution  between  policies  contain- 
ing' this  clauso. 

Where,  however,  there  are  several  policies,  and 
one  only  contains  this  clause,  and  the  others  pay  to 
the  extent  of  their  subscriptions,  which  is  more 
than  their  ratable  share,  this  will  be  a  defense  jyro 
tantn,  in  an  action  against  the  underwriters  on  the 
policy  containing  that  clause ;  and  if  the  policies, 
without  the  clause,  have  paid  enough  to  cover  the 
loss,  it  is  a  complete  defense  for  the  others,  for  they 
are  liable  to  contribute  to  the  underwriters  who 
have  paid. 

And  so  where  all  the  policies  are  without  this 
clause. 

If  underwriters,  sued  on  a  policy  containing  this 
clause,  seek  to  defend  themselves  on  the  ground 
that  other  policies,  without  it,  have  paid  the  whole 
loss,  or  more  than  their  ratable  share ;  it  lies  with 
them  to  show,  affirmatively,  the  other  policies  with- 
out the  clause.  This  is  matter  of  defense^and  the 
absence  of  the  clause  in  the  other  policies  will  not 
be  intended. 

Where  there  are  several  policies  on  the  same  sub- 
ject, without  this  clause,  it  is  double  insurance ; 
they  are  all  deemed  but  one  policy,  the  insured  can 
recover  but  one  indemnity,  and  contribution  pre- 
vails between  the  insurers. 

Citations— 1  Bl.,  416 ;  1  Marsh.  Ins.,  ch.  4,  sec.  4,  p* 
116 ;  or  Condy's  ed.,  p.  146. 

A  SSUMPSIT  on  a  policy  of  insurance  ;  tried 
n.  at  the  N.  Y.  Circuit,  July  13,  1826,  before 
Edwards,  Circuit  J.,  when  the  following  facts 
appeared : 

The  defendants,  by  a  policy  dated  Aug.  23, 
1824,  insured  the  plaintiff  against  loss  by  fire 
to  the  amount  of  $4,000,  on  certain  cotton  and 
woolen  machinery,  at  Mechanic  Ville,  Saratoga 
Co.  The  Chatham  and  ^Etna  Fire  Ins.  Cos. 
also  insured  the  plaintiff  on  the  same  property 
—the  former  to  $5,500,  the  latter  $6,000.  A 
loss  had  been  sustained  by  fire.  The  evidence 
on  the  part  of  the  plaintiff,  made  the  amount 
about  $20,000  ;  and  that  on  the  part  of  the  de- 
fendants, between  $9,000  and  $10,OoO.  The 
policy  underwritten  by  the  defendants  con- 
tained the  following  clause  :  "In  case  of  any 
other  insurance  upon  the  property  hereby  in- 
sured, whether  prior  or  subsequent  tothed^te 
of  this  policy,  the  insured  shall  not,  in  case  of 
loss  or  damage,  be  entitled  to  demand  or  re- 
cover on  this  policy,  any  greater  portion  of  the 
loss  or  damage  sustained,  than  the  amount  in- 
sured shall  bear  to  the  whole  amount  insured 
on  the  said  property."  The  Chatham  and  ..Etna 
Companies  had  cacli  paid  the  amount  of  their 
insurance,  deducting  one  sixth,  making  to- 
gether $9,583.34.  These  were  voluntary  pay- 
ments without  suit,  by  arrangement  between 
the  parties. 

The  judge  charged  the  jury,  that  in  ascer- 
taining the  amount  to  be  recovered,  they  were 
not  to  take  into  consideration  *the  pay-  [*<>J{<J 
ments  made  to  the  plaintiffs  by  other  insurance 
Companies,  provided  those  Companies  were 
aware  of  the  existence  of  all  the  policies  on  the 
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Woodward,  4  East,  585,  decides  that  where  a 
plaintiff  declared  on  bond  with  a  profert,  on 
non  estfaclum  pleaded,  secondary  evidence  by 
means  of  a  copy,  and  showing  that  the  de- 
fendant had  taken  away  the  original,  and,  be- 
fore action  brought,  said  he  had  burnt  it,  was 
not  sufficient  to  sustain  the  declaration.  The 
question  there  decided  is  not  analogous.  It  is 
true,  Ld.  Ellenborough  remarks,  that  if  the 
bond  were  lost  or  destroyed  after  having  de- 
clared on  it,  the  plaintiff  might  move  to  put  off 
631*]  the  *trial,  and  amend.  I  incline  to 
think  it  not  necessary,  for  the  purpose  of  jus- 
tice, nor  required  by  any  adjudged  case,  that 
a  party  should  incur  such  delay  and  expense, 
when  it  manifestly  appears  there  has  been  no 
surprise  ;  apd  the  due  execution  of  the  instru- 
ment has  not  been  made  a  question  at  the  trial. 
Under  these  circumstances,  I  am  of  opinion 
that  the  plaintiff  be  permitted  to  amend  his  dec- 
laration, by  adapting  it  to  the  case,  which  gets 
rid  of  the  technical  objection.  Amendments, 
which  subserve  the  justice  of  the  case,  are  fre- 
quently made  after  verdict.  They  are  always 
addressed  to  the  discretion  of  the  court.  It  is, 
perhaps,  safer  to  take  this  course  than  to  lay 
down  a  general  rule,  that  where  a  deed  is  lost 
after  issue  joined,  it  shall  be  competent  to  give 
secondary  evidence.  (4  Cow.,  134  ;  3  T.R.,151; 
3  Taunt.,  81;  vide  ante,  365.) 

The  evidence  entitled  the  plaintiffs  to  recover, 
and  I  think  the  charge  of  the  judge  was  cor- 
rect. 

The  only  remaining  question  is,  whether  the 
verdict  was  not  against  the  weight  of  evidence, 
as  to  the  amount  of  damages. 

It  appeared  that  Van  Kuren  had  in  his  pos- 
session (and  which  was  reputed  to  be  his  prop- 
erty) a  mare,  valued  at  $35  ;  a  wagon.  $50  ;  a 
,  colt,  $60  ;  a  cow  and  heifer,  $30  ;  and  a  pong 
and  harness,  $30.  Van  Kuren  testified  that  the 
wagon  was  left  with  him  by  his  father-in-law  ; 
that  he  used,  and  afterwards  sold  it.  He  did 
not  say  who  was  the  owner.  The  jury,  in  the 
absence  of  further  proof,  were  justified  in  con- 
sidering him  the  owner.  The  weight  of  evi: 
dence  was,  that  the  colt  had  not  been  sold  until 
after  the  assignment.  The  cow,  heifer,  pong 
and  harness  had  been  sold  under  another  exe- 
cution, and  left  in  Van  Kuren's  possession  by 
the  purchaser.  The  cow  was  subsequently  re- 
deemed. 

The  highest  valuation  of  the  property  that 
might  have  been  levied  on  was  $145.  The  cow, 
being  exempt  from  execution,  is  not  included. 
From  Mar.  3,  1820  (allowing  6  months  to  col- 
lect the  money),  to  Sept.  3, 1824,  supposing  that 
to  be  the  time  when  the  suit  was  commenced, 
O32*]  *the  amount  is  $45.67,  making  in  the 
whole,  $190.67.  It  seems  to  me  this  evidence 
did  not  authorize  a  verdict  for  a  greater  amount. 
As  the  damages  are  susceptible  of  calculation 
with  considerable  accuracy,  I  am  not  inclined 
to  subject  the  parties  to  the  expense  of  a  new 
trial,  if  the  plaintiff  consent  to  remit  a  portion 
of  the  damages. 

My  opinion  is  that  a  new  trial  be  granted, 
with  costs  to  abide  the  event  of  the  suit,  unless 
the  plaintiff  shall,within20days,  remit  $92.66, 
parcel  of  the  damages  recovered. 

Rule  accordingly. 
Cited  in— 61  N.  Y.,  226 ;  4  T.  &  C.,  76 ;  33  Wis.,  627. 
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JACKSON,  ex  dem.  BRADT  ET  AL., 
WHITBECK. 

Possession  of  One  Tenant  in  Common  for  40- 
Year* — Presumption  of  Ouster,  Action  by  Co- 
tenants,  Barred — Verdict  Subject  to  Opinion 
of  Court — Adverse  Possession. 

After  an  exclusive  and  uninterrupted  possession, 
by  one  tenant  in  common  of  land,  for  nearly  40 
years,  without  any  account  with  his  co-tenants,  a 
jury  are  authorized  to  presume  an  ouster :  and  an 
action  of  ejectment  by  his  co-tenants,  is  barred. 

The  court,  on  a  verdict  subject  to  their  opinion 
upon  a  case,  may  draw  the  same  inferences  as,  in 
their  opinion,  a  jury  would  be  warranted  in  drawing1 
from  the  facts  in  the  case. 

Whether  a  possession,  claiming  title,  under  a  pa- 
rol  arift  of  land  from  the  owner,  is  such  an  adverse 
possession  as  will  bar  an  ejectment,  quaere. 

Citations— Cowp.,  217 ;  1  Cai.,  84 :  13  Johns.,  120. 

T71JECTMENT,  for  70  acres,  in  Greenbush, 
-LJ  Rensselaer  Co.;  tried  at  the  circuit  in  that 
county,  July,  1824,  before  Betts,  late  Circuit  J. 

A  verdict  was  taken  for  the  plaintiff,  sub- 
ject to  the  opinion  of  this  court  on  the  follow- 
ing facts : 

The  lessors  of  the  plaintiff  are  the  children 
and  heirs  at  law  of  Bernardus  Bradt,  and 
claimed  the  premises  in  question  as  such.  The 
defendant  claimed  under  Hendrick  Bradt,  who 
was  also  a  son  of  Bernardus.  Bernardus  Bradt 
moved  from  the  premises  in  question  to  the 
Town  of  Hoosick,  in  Rensselaer  Co.,  about  the 
period  of  the  Treaty  of  Peace  in  1783,  leaving 
his  son,  Hendrick,  in  possession  ;  who,  from 
that  period,  until  his  death,  about  a  year  be- 
fore the  trial,  occupied  them,  either  in  person 
or  by  his  tenants,  claiming  them  as  his  own. 
Bernardus,  the  father,  died  about  forty  years 
before  the  trial.  Hendrick  always  openly  as- 
serted his  title  to  the  premises.  He  said  that 
his  father  had  given  them  to  him  ;  that  he  di- 
rected him  to  get  a  deed  drawn,  and  he  would 
sign  it  ;  but  *he  was  young,  and  did  [*633 
not  look  abroad,  and  neglected  to  do  it.  When 
the  farmers'  turnpike  was  laid  through  the 
farm  Hendrick  claimed  the  damages  done  to- 
the  farm  as  his  own.  His  father  and  sisters 
lived  in  Hoosick,  between  30  and  40  miles  from 
the  premises,  ever  after  the  father  removed 
there  in  1783  ;  and  the  witnesses  never  heard 
the  title  of  Hendrick  questioned,  or  of  any 
claim  to  the  premises  on  the  part  of  his  broth- 
ers and  sisters,  or  of  any  other  person,  until 
suits  or  proceedings  in  partition  were  instituted 
about  15  years  before  the  trial.  But  by  whom 
those  proceedings  were  instituted,  or  in  what 
manner  they  were  terminated,  was  not  stated  in 
the  case. 

Mr.  A.  Van  Vechten,  for  the  plaintiff. 

Mr.  J.  V.  Henry,  contra,  cited  Cowp.,  217  ; 
1  Cai.,  84;  Adams,  Ej.,  55. 

Curia,  per  SUTHERLAND,  J.  Without  deter- 
mining whether  a  claim  of  title  under  a  parol 
gift,  is  sufficient  to  lay  the  foundation  of  an 
adverse  possession  (vide  13  Johns.,  120),  it  ap- 
pears to  me,  that,  admitting  the  premises  in 
question  to  have  descended  to  the  children  of 
Beruardus  Bradt,  as  tenants  in  common,  the 
evidence  in  the  case  warrants  the  presumption 
of  an  actual  ouster  of  his  co-tenants  by  Hen- 
drick. Here  has  been  an  exclusive  possession, 
under  claim  of  title,  for  forty  years,  without 
any  assertion  of  right,  or  claim  to  any  portion 
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of  the  profits  of  the  premises  on  the  part  of  his 
co-tenants,  although  they  all  resided  in  the 
same  county,  within  40  miles  of  the  premises. 
In  Doe  v.  Prosser,  Cowp.,  217,  it  was  held  that 
36  years  sole  and  uninterrupted  possession,  by 
one  tenant  in  common,  without  any  account 
to,  or  claim  by,  his  companion,  was  a  sufficient 
ground  for  a  jury  to  presume  an  actual  ouster 
of  the  co-tenant.  Ld.  Mansfield  says,  "  the 
possession  of  one  tenant  in  common,  eo  nom- 
ine, as  tenant  in  common,  can  never  bar  his 
companions  ;  because  such  possession  is  not 
adverse  to  his  right,  but  in  support  of  their 
common  title  ;  and  by  paying  him  his  share, 
he  acknowledges  him  to  be  tenant.  Nor  is  a 
634*]  refusal  to  pay,  *without  denying  his 
title,  sufficient.  But  if,  upon  demand  by  the 
co-tenant,  of  his  moiety,  the  other  refuses  to 
pay,  and  denies  his  title,  saying  he  claims  the 
whole,  and  will  not  pay,  and  continues  in  pos- 
session ;  such  possession  is  adverse,  and  ouster 
enough."  "  In  this  case,"  he  continues,  "  no 
evidence,  whatsoever,  appears  of  any  account 
demanded,  or  of  any  payment  of  rents  and 
profits,  or  of  any  claim  by  the  lessors  of  the 
plaintiff,  or  of  any  acknowledgment  of  a  title 
in  them,  or  in  those  under  whom  they  would 
now  set  up  a  right.  I  am,  therefore,  clearly  of 
opinion  that  an  undisturbed  and  quiet  posses- 
sion, for  such  a  length  of  time,  is  sufficient 
ground  for  a  jury  to  presume  an  actual  ouster." 
Aston,  J.,  says,  "  in  this  case,  there  has  been  a 
sole  and  quiet  possession  for  40  years,  by  one 
tenant  in  common  only,  without  any  demand 
or  claim  of  any  account  by  the  other,  and 
without  any  payment  to  him  during  that  time. 
What  is  adverse  possession  or  ouster.if  the  unin- 
terrupted receipts  of  the  rents  and  profits, with- 
out any  account  for  near  forty  years,  is  not  ?  " 
Willes  and  Ashurst,  JJ.,  expressed  the  same 
opinion.  That  case  was,  in  no  respect,  a  strong- 
er one  for  the  defendant,  than  the  one  at  bar. 

So  in  Van  Dyck  v.  Van  Beuren,  1  Cai.,  84, 
the  same  doctrine  was  held — that  a  sole  posses- 
sion under  claim  of  right  for  40  years,  by  one 
tenant  in  common,  amounts  to  an  ouster  ;  not 
that  the  jury  might  presume  it  from  this  fact, 
but  that  the  law  raises  the  presumption  ;  and 
the  jury  were  not  at  liberty  to  resist  it. 
Whether  it  be  a  presumption  of  fact,  to  be 
found  by  the  jury,  as  was  held  in  Doe  v.  Pros- 
ier, or  a  presumption  of  law  to  be  drawn  by 
the  court,  as  was  said  in  Van  Dyck  v.  Van 
Beuren,  is  not  material  in  this  case ;  for  the 
verdict  being  subject  to  the  opinion  of  the 
court,  we  are  substituted  for  the  jury,  and 
have  the  right  to  draw  the  same  conclusions 
from  the  testimony,  which  the  jury,  in  the 
opinion  of  the  court,  would  have  been  author- 
ized to  draw. 

We  are,  therefore,  of  opinion  that  the  de- 
fendant is  entitled  to  judgment. 

Judgment  for  the  defendant. 

Cited  in— 9  Cow.,  252 :  1  Barb.  Ch.,  541,  n.;  10  Hun, 
Jtt  :  19  Hun,  274  ;  2H  Mich.,  312,  324 ;  43  Am.  Dec.,  293 
<2n  Me.,  434). 

«35*J  *LUCAS 

THE    JEFFERSON    'INSURANCE    COM- 
PANY  in  the  City  of  New  York. 

Insurance — (Construction  of  Clause  for  Ratable 
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Payment — Several  Policies  Containing  this 
Clause — Each  Liable  for  Portion  Mentioned 
in  this  Clause — No  Contribution  Between  Them 
— Contra  where  All  <>r  Part  of  the  Policies 
are  Without  this  Clause. 

Construction  of  the  clause  in  a  policy  of  insur- 
ance against  loss  by  fire,  providing  for  only  a  rata- 
ble payment,  in  case  of  other  policies  on  the  same 
subject. 

Where  there  are  several  policies  containing  this 
clause,  they  are  all  and  each  liable  to  pay  the  ratable 
portion  mentioned  in  the  clause,  though  it  happen 
that  some  have  paid  more  than  their  share,  and  even 
enough  to  cover  the  whole  loss :  and  this,  whether 
they  had  knowledge  of  all  the  policies  at  the  time 
or  not. 

There  is  no  contribution  between  policies  contain- 
ing this  clause. 

Where,  however,  there  are  several  policies,  and 
one  only  contains  this  clause,  and  the  others  pay  to 
the  extent  of  their  subscriptions,  which  is  more 
than  their  ratable  share,  this  will  be  a  defense  pro 
tantn,  in  an  action  against  the  underwriters  on  the 
policy  containing  that  clause ;  and  if  the  policies, 
without  the  clause,  have  paid  enough  to  cover  the 
loss,  it  is  a  complete  defense  for  the  others,  for  they 
are  liable  to  contribute  to  the  underwriters  who 
have  paid. 

And  so  where  all  the  policies  are  without  this 
clause. 

If  underwriters,  sued  on  a  policy  containing  this 
clause,  seek  to  defend  themselves  on  the  ground 
that  other  policies,  without  it,  have  paid  the  whole 
loss,  or  more  than  their  ratable  share  :  it  lies  with 
them  to  show,  affirmatively,  the  other  policies  with- 
out the  clause.  This  is  matter  of  defense.'and  the 
absence  of  the  clause  in  the  other  policies  will  not 
be  intended. 

Where  there  are  several  policies  on  the  same  sub- 
ject, without  this  clause,  it  is  double  insurance ; 
they  are  all  deemed  but  one  policy,  the  insured  can 
recover  but  one  indemnity,  and  contribution  pre- 
vails between  the  insurers. 

Citations— 1  Bl.,  416 ;  1  Marsh.  Ins.,  ch.  4,  sec.  4,  p" 
116 :  or  Condy's  ed.,  p.  146. 

A  SSUMPSIT  on  a  policy  of  insurance  ;  tried 
11-  at  the  N.  Y.  Circuit,  July  13,  1826,  before 
Edwards,  Circuit  J.,  when  the  following  facts 
appeared : 

The  defendants,  by  a  policy  dated  Aug.  23, 
1824,  insured  the  plaintiff  against  loss  by  fire 
to  the  amount  of  $4,000,  on  certain  cotton  and 
woolen  machinery,  at  Mechanic  Ville,  Saratoga 
Co.  The  Chatham  and  ^Etna  Fire  Ins.  Cos. 
also  insured  the  plaintiff  on  the  same  properly 
—the  former  to  $5,500,  the  latter  $6,000.  A 
loss  had  been  sustained  by  fire.  The  evidence 
on  the  part  of  the  plaintiff,  made  the  amount 
about  $20,000  ;  and  that  on  the  part  of  the  de- 
fendants, between  $9,000  and  $10,OnO.  The 
policy  underwritten  by  the  defendants  con- 
tained the  following  clause  :  "  In  case  of  any 
other  insurance  upon  the  property  hereby  in- 
sured, whether  prior  or  subsequent  tothed^te 
of  this  policy,  the  insured  shall  not,  in  case  of 
loss  or  damage,  be  entitled  to  demand  or  re- 
cover on  this  policy,  any  greater  portion  of  the 
loss  or  damage  sustained,  than  the  amount  in- 
sured shall  benr  to  the  whole  amount  insured 
on  the  said  property."  The  Chatham  and  ^Etna 
Companies  had  each  paid  the  amount  of  their 
insurance,  deducting  one  sixth,  making  to- 
gether $9,583.34.  These  were  voluntary  pay- 
ments without  suit,  by  arrangement  between 
the  parties. 

The  judge  charged  the  jury,  that  in  ascer- 
taining the  amount  to  be  recovered,  they  were 
licit  to  take  into  consideration  *the  pay-  [*<»J{<& 
ment-s  made  to  the  plaintiffs  by  other  insurance 
Companies,  provided  those  Companies  were 
aware  of  the  existence  of  all  the  policies  on  the 
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property  at  the  time  they  paid  the  plaintiff  for 
his  loss,  and  made  the  settlement  solely  with 
the  view  of  discharging  the  claim  of  the  plaint- 
iff against  themselves.  And  that  if  the  value 
of  the  property  insured,  and  the  amount  of  the 
loss  by  fire,  were  equal  to  all  the  sums  insured 
by  the  different  underwriters,  the  verdict,  if 
the  jury  should  think  the  plaintiff  entitled  to 
recover,  ought  to  be  for  the  face  of  the  policy, 
with  interest.  But  if  the  value  of  the  property 
insured  and  the  loss  by  fire  were  less  than  the 
aggregate  amount  of  the  sums  insured  by  the 
different  underwriters,  the  verdict  ought  to  be 
only  for  such  a  proportion  of  the  loss  or  dam- 
age sustained  by  the  plaintiff,  as  the  amount 
insured  by  the  defendants  bore  to  the  whole 
amount  insured. 

To  this  charge  the  defendants  excepted  ;  the 
judge  sealed  a  bill  of  exceptions,  on  which  the 
defendants  now  moved  for  a  new  trial. 

Mr.  J.  Plait,  for  the  defendants.  The  clause 
as  to  other  insurances  differs  from  the  clause 
relating  to  those  in  marine  policies.  By  this, 
the  loss  must  be  distributed  among  all,  in  pro- 
portion to  the  sum  insured  by  each.  If,  there- 
fore, the  whole  loss  was  paid  by  the  other  of- 
fices.the  judge  should  have  charged  for  the  de- 
fendants, leaving  the  other  companies  to  seek 
contribution.  No  act  done  by  the  other  com- 
panies could  deprive  the  defendants  of  a  right 
to  have  the  loss  apportioned  among  all.  It  does 
not  appear  that  their  policies  contain  any  clause 
providing  for  the  case  of  double  insurance. 
The  object  of  insurance  is  indemnity  ;  and  if 
the  plaintiff  was  fully  paid,  this  purpose  was 
answered.  The  plaintiff  can  claim  nothing  far- 
ther against  any  underwriter.  He  cited  1  Marsh. 
Ins.,  1  ;  Id.,  ch.  15,  p.  529,1  Am.ed  ;  Id.,115, 
119,598,602  ;  2  Burr., 1198 ;  1  Bl.,276  ;  /d.,416  ; 
Beawes,  242. 

Mr.  G.  Griffin,  'contra.     Contribution  gener- 
ally exists  only  where  there  is  a  joint  liability, 
as  in  case  of  several  sureties  or  partners.  It  is 
the  same  in  the  law  of  insurance.  (Marsh. Ins., 
O37*]  *148.)    But  if  an  individual  pays  my 
debt,  without  request,  he  cannot  call  on  me  to 
refund.  The  error  of  the  other  side  lies  in  con- 
sidering this  a  case  of  double  insurance.    It  is 
not  so.     The  language  of  the  policy  precludes  i 
the  idea  of  joint  liability.     The  authorities  re-  \ 
lied  on  by  the  other  side  relate  to  marine  poli- 
cies, which  are  signed  by  different  underwrit- 
ers till  they  are  filled  up.the  names  being  of  ten 
on  the  same  instrument.     This,  unexplained, 
creates  a  joint  obligation, and  several  suits  upon 
a  Dingle  policy  will  be  consolidated.  The  pay- 
ment by  the  other  companies  must  be  consid- 
ered, in  reference  to  this  suit,  as  merely  gratu- 
itous.and  cannot  make  the  defendants  liable  to 
contribute.     (2  Com.  Cont.,  151.)    If  we  have 
received  too  much  of  them,  their  remedy  is 
against  us.if  they  paid  by  mistake.  If  wittingly, 
they  must  abide  the  loss.  (4  Johns.,  240.)    We  | 
ask  no  more  than  indemnity.    The  contract  is  j 
to  pay  a  ratable  indemnity.     If  the  other  poli-  \ 
cies  did  not  contain  the  clause  as  to  double  in-  > 
surance.it  lay  with  the  defendants  to  show  this.  ! 
The  presumption  is  that  they  were  all  alike. 
All  containing  the  same  provision,  how  can  : 
either  of  these  underwriters  avoid  their  express  I 
agreement  to  pay,  by  setting  up  a  pretense  that  i 
they  are  liable  to  contribution.    This  is  super-  ! 
seded  by  the  clause  in  question. 
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Curia,  per  WOODWORTH,  /.  No  objection 
was  raised  on  the  argument  as  to  the  finding  of 
the  jury,  nor  can  this  be  questioned  on  a  bill  of 
exceptions.  It  was  contended  that  the  charge 
of  the  judge  was  erroneous,  on  the  ground  that 
the  defendants  were  entitled  to  the  benefit  of 
the  payments  made  by  the  other  companies  ; 
and  that,  inasmuch  as  the  whole  of  the  loss  sus- 
tained had  been  already  paid,  the  defendants 
were  entitled  to  a  verdict.  It  is  well  settled, 
that  upon  a  double  insurance,  though  the  in- 
sured is  not  entitled  to  two  satisfactions.yet  in 
the  first  action  he  may  recover  the  whole  sura 
insured, leaving  the  defendant  to  recover  a  rata- 
ble satisfaction  from  the  other  insurers.  (1  Bl., 
416.)  In  such  cases,  the  two  policies  are  con- 
sidered as  making  but  one  insurance.  They 
*are  good  to  the  extent  of  the  value  of  *[($38 
the  effects  put  in  risk.  The  insured  may  sue  the 
underwriters  on  both  policies,  but  he  can  only 
recover  the  real  amount  of  his  loss, to  which  all 
the  underwriters  shall  contribute  in  proportion 
to  their  several  subscriptions.  (Marsh.  Ins.,B. 
1,  ch.  4,  sec  4,  p.  116,  or  Condy  ed.,  p.  146.) 

In  the  case  before  us,  it  is  said  that  the  clause 
in  the  policy,  as  to  prior  and  subsequent  insur- 
ances, differs  essentially  from  the  like  clause  in 
marine  policies.  I  have  looked  at  some  of  the 
printed  forms  of  policies  against  fire  in  the 
books, but  have  not  discovered  any  such  clause. 
There  is  no  direct  evidence  to  show  that  the 
policies  made  by  the  Chatham  and  ^Etna  of- 
fices were  similar  to  this.  Whether  they  are  or 
not,  the  parties  in  this  action  must  be  governed 
by  the  contract  they  have  made.  That  is  ex- 
press. Suppose  the  plaintiff  had  not  received 
anything  from  the  other  offices,  could  he  re- 
cover the  whole  amount  of  the  defendant's  sub- 
scription, provided  his  loss  was  equal  to  that 
amount  ?  In  a  policy,  not  containing  the  clause 
referred  to,  the  plaintiff  would  be  entitled  to 
recover  the  sum  insured,  leaving  the  defendants 
to  seek  contribution  from  other  insurers.  Here 
there  is  a  stipulation  against  that  course,  in 
very  explicit  language  :  "The  insured  shall 
not,  in  case  of  loss  or  damage, be  entitled  to  de- 
mand or  recover  on  this  policy  any  greater  por- 
tion of  the  loss  or  damage  sustained  than  the 
amount  insured  bears  to  the  whole  amount  in- 
sured on  the  property."  The  defendants  did 
not  intend  to  be  liable  for  the  whole  of  their 
subscription  in  the  first  instance, and  then  seek 
indemnity  by  way  of  contribution.  If.  not- 
withstanding this  clause.the  defendants  should 
voluntarily  pay  the  whole  amount  of  their  sub- 
scription, towards  the  plaintiff's  loss,  I  do  not 
perceive  on  what  ground  they  could  claim  con- 
tribution. The  answer  to  such  a  claim  would 
be,  that  they  paid  in  their  own  wrong  ;  and  w- 
lenti  nonfit  injuria.  If  there  is  redress.it  must 
be  against  the  party  who  received  more  than 
he  was  entitled  to  demand.  The  principle  of 
contribution  can  only  be  enforced  where  the 
party  paying  was  under  a  legal  obligation  to 
pay.  If  the  policies  of  the  Chatham  and  ^Etna 
Companies  are  similiar  to  *this,the  de-  *[O31> 
fendants  have  no  concern  with  the  amount  paid 
by  them.  In  that  case,  they  acted  for  them- 
selves, and  if  they  have  paid  more  than  the 
plaintiff  could  by  law  recover,  it  was  done  vol- 
untarily. In  the  present  case,  the  amount  of 
the  plaintiff's  loss  is  controverted.  He  claims 
much  more  than  the  defendant  is  willing  to  ad- 
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tnit.  The  weight  of  evidence  on  this  point  may 
be  as  contended  for  by  the  defendants,  but  still 
it  is  a  disputable  fact.  The  Chatham  and 
^tna  offices  may  have  chosen  to  pay  on  the  ex- 
hibition of  the  plaintiff's  proof,  in  preference 
to  a  protracted  litigation.  They  may  have  er- 
roneously considered  the  damages  much  greater 
than  they  really  were.  They  acted  voluntarily, 
and  for  themselves.  This  was  submitted  to  the 
jury,  and  they  have  passed  upon  it.  The  act 
of  settling  for  themselves  raises  a  presumption 
that  the  different  policies  were  alike,  and  that 
no  claim  for  contribution  was  contemplated  as 
against  each  other. 

On  the  supposition  that  the  policies  of  the 
Chatham  and  ^Etna  Companies  did  not  con- 
tain the  clause  in  question,  the  plaintiff  might 
recover  the  amount  of  their  subscriptions,  if 
necessary  to  satisfy  his  loss ;  and  in  such  case, 
I  apprehend,  it  would  be  competent  for  the 
defendants  to  show  the  plaintiff  had  received 
satisfaction.  As  indemnity  can  only  be  claimed, 
there  is  no  right  of  action  after  it  is  obtained. 
If  the  policies  of  the  Chatham  and  ^Etna  of- 
fices were  such  as  to  entitle  the  plaintiff  to  re- 
cover of  them  all  their  subscription,  if  requi- 
site to  pay  his  loss,  then  their  right  to  contribu- 
tion against  the  defendants  would  be  undoubt- 
ed. The  clause  in  the  defendants'  policy 
would  not  affect  that  question,  but  would  ap- 
ply when  they  should  be  prosecuted  by  the 
plaintiff,  so  as  to  protect  them  against  his 
claim  beyond  a  ratable  proportion  of  the  loss. 
If  the  loss  has  been  already  recovered  and 
paid,  the  claim  for  a  ratable  proportion  is 
necessarily  extinguished.  The  Chatham  and 
-'Etna  offices  incurred  no  risk  in  making  pay- 
ment, provided  the  clause  is  not  in  their  poli- 
cies, because  it  is  conceded  by  the  defendants 
that  the  loss  was,  at  least,  equal  to  those  pay- 
ments. On  this  principle  the  defendants  are 
i$4O*J  liable  to  contribute  a  portion  *to  those 
Companies.  If  the  amount  received  was  to 
be  taken  into  consideration  on  the  trial,  the 
duty  of  the  jury  would  have  been  to  ascertain 
the  whole  amount  of  loss,  and  if  it  exceeded 
the  sums  paid,  then,  after  deducting  the  pay- 
ment, to  rind  a  verdict  against  the  defendants 
for  the  balance,  provided  it  did  not  exceed  the 
proportion  of  the  whole  loss,  which,  accord- 
ing to  the  contract,  the  defendants  ought  to 
bear ;  and  if  the  amount  of  the  loss  remaining 
unsatisfied  was  less  than  such  ratable  share  oif 
the  whole  loss,  then  the  verdict  should  have 
been  for  such  balance.  In  the  action  for  con- 
tribution an  adjustment  would  be  made  be- 
tween the  parties  on  these  principles.  In  the 
view  thus  taken  I  think  that  part  of  the  judge's 
charge  incorrect  which  directed  the  jury  not 
to  take  into  consideration  the  payments  made 
to  the  plaintiff  by  the  other  Insurance  Com- 
panies, provided  those  Companies  were  aware 
of  the  existence  of  all  the  policies  on  the  prop- 
erty at  the  time,  and  .made  the  settlement 
solely  with  a  view  of  discharging  the  plaint- 
iff's claim  against  themselves.  If  the  Chat- 
ham and  ;Etna  Companies  were  liable  to  the 
amount  of  their  subscriptions,  which  I  appre- 
hend they  were,  unless  protected  by  a  clause 
like  that  in  the  defendant's  policy,  their  knowl- 
edge of  other  policies  was  immaterial.  Wheth- 
er they  had  knowledge  or  not,  the  plaintiff 
was  entitled  to  recover  against  them  ;  and,  if 
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so,  they  had  a  remedy  over  against  the  other 
insurers.  Neither  can  the  fact  that  they  set- 
tled to  discharge  the  claim  solely  against 
themselves  defeat  such  remedy  over,  if  it  ap- 
pears they  have  not  paid  more  than  the  loss 
sustained.  Suppose  those  Companies  had  set- 
tled under  a  belief  that  their  proportion  of  the 
loss  would  be  equal  to  the  amount  paid,  and, 
therefore,  did  not,  at  the  time,  contemplate  a 
recovery  against  others  for  a  portion  of  it. 
This  would  not  invalidate  their  right  to  claim 
contribution,  when  it  is  shown  that  they  had 
paid  more  than  their  relative  proportion.  In 
this  point  of  view  the  charge  was  calculated 
to  produce  a  result  unfavorable  to  the  defend- 
ants. The  verdict  was  for  the  plaintiff ;  for 
how  much  does  not  appear  ;  probably  for  the 
whole  sum  insured.  A  new  trial  should  be 
granted,  if  the  *Chatham  and  ^Etna  [*64 1 
Companies  were  legally  bound  to  pay  what 
the  plaintiff  received.  But  if  those  policies 
were  like  the  one  in  question,  the  defendants 
can  derive  no  benefit  from  the  payments  made. 
They  should  be  put  out  of  view'on  this  trial ; 
and,  if  so,  that  part  of  the  charge  on  which  I 
have  commented  was  incorrect  as  respects  the 
plaintiff.  The  defendants  have  no  cause  to 
complain.  It  was  allowing  them  the  benefit 
of  the  payments,  if  the  jury  were  satisfied  of 
certain  facts  submitted  to  them  ;  whereas  they 
should  have  been  instructed  not  to  regard  the 
payments,  if  the  policies  subscribed  by  those 
Companies  bound  them  only  to  pay,  in  the 
first  instance,  a  ratable  proportion  of  the  loss. 
The  question  then  is,  what  was  the  form  of 
the  Chatham  and  ^Etna  policies  ?  Neither 
party  has  adduced  any  express  testimony  to 
this  fact.  On  whom  devolved  the  necessity  of 
showing  what  those  policies  contained  ?  Cer- 
tainly not  the  plaintiff.  His  case  was  made 
out  without  this.  He  claims  of  the  defendants 
the  proportion  they  are  bound  to  pay  under 
their  policy  for  the  whole  loss.  They  contend 
it  has  been  paid  by  other  Companies.  But  to 
make  that  defense  available  it  must  be  shown, 
either  that  the  Companies  paid  in  fact  a  sum 
of  money  which  was  received  in  full  satisfac- 
tion of  all  the  insurances,  or  that  the  amount 
paid  by  them  was  in  pursuance  of  a  policy 
which  authorized  such  payment.  The  first  is 
not  pretended.  As  to  the  second,  the  court  is 
left  to  conjecture.  It  is  a  fact  on  which  the 
defense  rests.  There  is  not  sufficient  ground 
for  presumption  that  those  policies  did  not 
contain  the  clause  in  question.  The  defend- 
ant's policy  contains  it.  Some  of  the  forms  in 
the  books  do  not.  We  cannot  assume  the  fact 
that  the  policy  differed  from  the  one  in  this 
case.  I  think  it  may  rather  be  presumed  they 
are  alike.  The  settlement  made  between  the 
plaintiff  and  the  Companies  strengthens  the 
presumption.  They  each  deducted  one  sixth. 
They  certainly  had  no  right  to  make  thnt  de- 
duction, if  the  loss  exceeded  the  sums  insured 
by  them.  The  plaintiff  claimed  considerably 
more.*  It  is  not  probable  the  plaintiff  would 
have  consented  to  a  deduction  of  one  sixth,  if 
the  policies  *were  so  drawn  as  to  allow  [*(>4ii 
him  to  recover  the  whole  sum  insured.  Be 
this,  however,  as  it  may,  I  think  the  defend- 
ants ought  to  have  shown  the  other  policies 
were  different,  in  order  to  avail  themselves  of 
the  payments.  The  remainder  of  the  charge 
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is  correct.     If  the  loss  was  equal  to  all  the 
sums  insured,  the  plaintiff  was  entitled  to  the 
face  of  the  policy.     If  less,  to  a  proportion 
only.    Whether  the  jury  have  found  too  much 
or  too  little,  is  not  before  us.     The  motion  for 
a  new  trial  must  be  denied. 
New  trial  denied. 
Cited  in-5  Hill,  301 ;  18  Wis.,  239. 


THE  PEOPLE  ex  rel.  INGERSOLL  v.  GAREY. 

legislature  Cannot  Directly  or  Indirectly  Shorten 
Constitutional  Term  of  Justice — Territorial 
Jurisdiction  may  be  Changed — Erection  of  New 
Counties — Justices  are  Town  Officers  with 
County  Powers. 

The  Legislature  have  no  power  to  shorten  the  con- 
stitutional term  of  office  of  a  justice  of  the  peace. 

This  cannot  be  done  indirectly,  by  the  erection  or 
division  of  counties. 

Where  a  town  is  transferred  from  one  county  to 
another,  or  a  new  county  made  out  of  several  towns, 
the  justices  of  these  towns  continue  to  hold  their 
offices,  as  justices  of  the  town  or  towns  in  the  new 
counties. 

The  Legislature  have  power  to  enlarge  or  contract 
the  territorial  jurisdiction  of  justices  of  the  peace. 

The  office  of  justice  of  the  peace  is,  under  the  new 
Constitution  and  the  Statute  which  it  adopts,  sess. 
41,  ch.  60,  sec.  2,  a  town  office,  though  it  has  county 
powers. 

The  appointment  of  more  than  four  justices  in  a 
town  would  be  void. 

Citations— Act,  sess.  41,  ch.  60,  sec.  2 ;  March  27, 
1818 ;  1  Cow.,  550. 

ON  demurrer  to  the  replication.  On  informa- 
tion in  nature  of  a  quo  warranto,  against 
Garey,  calling  upon  him  to  show  by  what  war- 
rant he  acted  as  a  justice  of  the  peace  of  the 
County  of  Orleans,  he  pleaded  the  Statute  to 
Erect  a  New  County  from  Part  of  the  County 
of  Genesee,  by  the  name  of  Orleans,  passed 
Nov.  12,  1824,  sess.  47,  ch.  266,  providing  that 
all  that  part  of  the  County  of  Genesee  compris- 
ing the  towns  of  Gaines,  Barre,  Murray,  Clar- 
endon, Ridgeway,  Yates  and  Oak  Orchard,  in 
the  County  of  Genesee,  should,  from  and  after 
Jan.  1, 1826,  be  a  separate  and  distinct  county, 
by  the  name  of  Orleans  ;  and  that  it  should  be 
the  duty  of  the  supervisors  and  judges  »of  Or- 
leans to  meet  on  the  3d  Monday  of  May,  1826, 
and  nominate  justices  for  that  county,  proceed- 
ing in  the  same  manner  as  in  other  cases  ;  and 
that  the  former  justices  in  that  county  should 
hold  until  the  new  appointments  ;  that  by  an- 
other statute  passed  Apr.  15,  1825,  sess.  48,  ch. 
643*]  181,  it  was  provided  that  the  *County 
of  Orleans  should  be  a  distinct  county  from  the 
time  of  the  last  mentioned  Act,  instead  of  the 
time  mentioned  in  the  first ;  and  that  the  Town 
of  Shelby,  in  Genesee  Co.,  should  be  annexed 
to  Orleans  ;  and  that  the  time  of  appointing 
justices  should  be  on  the  3d  Wednesday  in 
May,  1825.  That  the  judges  and  supervisors 
met  on  the  last  mentioned  day,  and  nominated 
the  defendant,  a  justice  of  the  peace  of  Sjhelby, 

NOTE.— Constitutional  term  of  office— Power  of  Leg- 
islature to  affect  by  legislation.  In  connection  with 
above  case  of  People  v.  Garey,  see  same  case  as  re- 
ported in  9  Cow.,  640.  Compare  People  v.  Morrell, 
21  Wend.,  563,  582. 

The  Legislature  may  extend  or  limit  the  territorial 
jurisdiction  of  judicial  officers.  Ex  parte  McCollum, 
1  Cow.,  550. 
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who  took  the  oath  of  office  ;  and  acted  as  jus- 
tice of  the  peace  for  the  new  county,  during 
the  time  mentioned  in  the  information.  Repli- 
cation, that  the  Town  of  Shelby,  on  and  before 
the  3d  Tuesday  of  Feb.  1823,  was  a  town  of 
Genesee  Co.,  when  the  judges  and  supervisors 
of  Genesee  Co.  nominated  two  justices  for  that 
town  ;  but  disagreeing  as  to  the  other  nomina  - 
tions,  the  judges  nominating  the  relator,  he  with 
a  fourth  justice  were  selected  by  the  Governor 
as  justices  of  Shelby.  That  the  commission  of 
the  peace  for  Genesee  was  filled.  That  the  four 
justices  for  Shelby  were,  Feb.  27,  1823,  duly 
sworn ;  and  took  upon  themselves  the  office, 
and  entered  upon  its  duties,  Shelby  being  then 
a  town  of  Genesee  Co.  ;  and  so  continued  til) 
after  the  supposed  appointment  of  the  defend- 
ant ;  that  they  are  now  such  justices  of  Shelby, 
and  still  continue  to  exercise  their  offices  in  that 
town. 

General  demurrer  and  joinder. 

Mr.  T.  J.  Oakley,  in  support  of  the  demur- 
rer. The  Legislature  had  power  to  erect  the 
new  county,  and  separate  Shelby  from  Genesee 
Co.,  and  make  it  a  part  of  Orleans.  By  the 
separation,  the  duties  and  powers  of  the  former 
justices  ceased.  They  could  not  be  exercised 
out  of  the  county  for  which  tbey  were  appoint- 
ed. They  could  not  act  as  members  of  the  Gen- 
eral Sessions  in  Orleans,  or  do  other  county 
duties.  Can  their  offices  be  retained  in  part  ? 
The  locality  as  to  appointment  was  intended 
merely  as  a  measure  of  expediency,  to  limit 
their  number  ;  not  to  confer  powers  on  them 
as  town  officers.  Their  powers  are  generally 
co-extensive  with  the  county  ;  and  when  their 
town  is  taken  from  the  county  for  which  they 
were  appointed,  *those  powers  cease  [*G44- 
from  non-residence  in  that  county  ;  and  cannot 
exist  in  the  new  one,  unless  continued  by  the 
Legislature.  The  constitutional  tenure  for  four 
years  is  dependent  on  the  county  remaining 
entire,and  the  justices  continuing  in  their  town, 
as  a  part  of  it.  Again;  the  appointment  of  the 
new  justices  is  valid,  even  if  the  old  ones  are 
to  continue  in  office.  The  Legislature  may  in- 
crease the  number  of  justices  in  any  town  or 
county.  Every  person  is  deemed  to  assent  to 
an  Act  of  the  Legislature. 

Mr.  Talcott,  Atty-Gen.,  contra.  We  rely  on 
the  case  Ex  parte  M'CoUum,  1  Cow.-,  550,  as 
conclusive.  The  justices  have  a  right  to  hold 
their  offices  four  years,  unless  sooner  removed 
in  the  manner  pointed  out  by  the  Constitution. 
The  assent  of  no  one  is  to  be  presumed  to  an 
unconstitutional  statute.  The  only  inquiry  is, 
whether  the  Legislature  have  power  to  put  the 
relator  in  such  a  situation  that  he  cannot  hold 
his  office,  before  his  constitutional  term  has  ex- 
pired. This  point  is  directly  decided  in  the  case 
cited.  If  the  Legislature  may  increase  the  num- 
ber of  justices,  they  have  not  attempted  to  do 
so.  The  Act  contemplates  the  old  number  of 
four.  The  annexatio/i  of  an  old  town  to  a  new 
county  is  not  analogous  to  the  removal  of  a  jus- 
tice from  his  former  residence.  This  is  volun- 
tary. He  incapacitates  himself.  The  Legis- 
lature could  give  no  power  to  the  judges  and 
supervisors  of  Orleans,  beyond  supplying  va- 
cancies among  the  old  justices  as  they  should 
arise.  So  far,  and  no  farther  was  this  act  con- 
stitutional. Probably  this  alone  was  intended. 

Mr.  J.  V.  Henry,  in"reply.  Ex  parte  M'Collum 
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decides  no  more  than  that  the  old  justices  may 
be  transferred  by  statute  with  their  town  to  an- 
other county.  The  provision  in  the  Constitu- 
tion that  these  officers  shall  not  be  removed  ex- 
cept in  a  certain  way,  does  not  deprive  the  Leg- 
islature of  the  power  to  erect  new  counties  and 
alter  old  ones.  If  that  remains,  the  incidental 
right  of  officering  those  counties  is  essential. 
645*1  If  the  Legislature,  as  is  admitted  *in 
M'Collum's  case,  can  contract  or  enlarge  the 
jurisdiction  of  justices  in  the  exercise  of  that 
right ;  does  it  not  follow,  that  they  may  take 
it  away  ?  But  if  the  Act  cannot  otherwise  have 
effect,  the  court  will  construe  it  as  creating  an 
additional  number  of  justices. 

Curia,  per  SUTHERLAND,  J.  It  is  contended, 
by  the  counsel  for  the  defendant  :  1.  That  by 
the  separation  of  the  Town  of  Shelby  from  the 
County  of  Genesee,  and  its  annexation  to  the 
County  of  Orleans,  the  duties  and  powers  of 
the  justices  of  the  peace  of  that  town  ceased, 
and  could  not  be  exercised  out  of  the  county 
in  and  for  which  they  were  appointed  ;  and  2. 
Admitting  that  the  old  justices  still  retained 
their  powers,  that  the  appointment  of  the  de- 
fendant was  valid, theLegislature  having  power 
to  increase  the  number  of  justices  in  any  town 
or  county. 

The  power  of  the  Legislature  to  increase  the 
number  of  justices  in  any  town  or  county  is 
conceded.  But  it  is  contended,  and  we  think 
with  entire  success,  that  there  is  nothing  in  the 
Acts  creating  and  organizing  the  County  of  Or- 
leans from  which  the  slightest  inference  can  be 
drawn  that  such  was  their  intention  in  this  case. 
The  number  of  justices  to  be  appointed  in  any 
town  being  limited  to  four,  by  a  general  law 
of  the  State  (sess.  41,  ch.  60,  sec.  2),  every  pre- 
sumption is  against  the  intention  of  the  Legis- 
lature, to  vary  that  law  in  relation  to  a  particu- 
lar town  or  county.  The  reason  for  a  depart- 
ure from  the  general  regulation,  must  appear 
on  the  face  of  the  Act,  or  the  intention  be  oth- 
erwise clearly  expressed,  in  order  to  operate  as 
a  modification  or  partial  repeal  of  it.  But  here 
such  intention  is  clearly  negatived  by  an  ex- 
press provision,  that  the  (then)  present  justices 
of  the  peace  in  the  new  counly  shall  hold  their 
offices  until  the  new  appointments  are  made. 
(Sec.  14.)  After  they  are  made,  then,  so  far  as 
depends  upon  the  provisions  and  operation  of 
this  Act,  the  former  justices  must  cease  to  hold 
their  offices. 

The  question  then  resolves  itself  into  the  in- 
quiry, whether  it  was  within  the  constitutional 
O4o*]  power  of  the  Legislature,  *under  the 
circumstances  of  this  case,  to  dismiss  the  old 
justices  from  office,  and  to  direct  the  election 
of  new  ones,  two  years  of  the  term  for  which 
they  were  elected  still  remaining.  It  is  sup- 
posed to  be  very  clear,  that  the  justices  in  the 
towns  which  were  erected  into  the  County  of 
Orleans,  ceased  to  be  justices  of  the  County  of 
Genesee,  to  which  those  towns  belonged  at  the 
time  of  their  election.  Residence  within  the 
county  is  indispensable  to  the  jurisdiction  of 
this  class  of  magistrates  ;  and  the  Legislature, 
possessing  the  power  of  erecting  new  counties, 
from  parts  of  counties  already  organized,  nec- 
essarily have  the  right  of  separating  one  or 
more  towns  from  the  county  to  which  they 
were  originally  attached,  and  as  a  consequence, 
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|  of  depriving  the  magistrates  residing  in  those 
J  towns  of  the  jurisdiction  which  they  originally 
I  possessed  over  the  territory  from  which  they 
|  have  been  separated. 

The  power  of  the  Legislature  to  erect  new 
i  counties  has  been  exercised  from  the  founda- 
j  tion  of  the  government,  and  is  expressly  recog- 
nized in  the  7th  section  of  the  1st  article  of  the 
Amended  Constitution.     The  justices  of  such 
j  towns  must,  therefore,  become  magistrates  of 
the  new  county  to  which  they  are  attached,  or 
lose  their  offices  entirely. 

The  mode  of  appointment  to,  and  the  tenure 
of,  their  offices,  is  particularly  specified  in  the 
7th  section  of  the  4th  article  of  the  Constitu- 
tion. It  is  there  declared,  "  that  every  person 
appointed  a  justice  of  the  peace,  shall  hold  his 
office  for  four  years,  unless  removed  by  the 
county  court,  for  causes  particularly  assigned 
I  by  the  judges  of  the  said  court."  It  was  the 
intention  of  the  framers  of  the  Constitution  to 
make  this  important  class  of  judicial  officers 
entirely  independent  during  the  period  for 
which  they  were  chosen.  No  authority  was 
conferred  upon  the  Legislature  of  interfering 
with  them  under  any  circumstances.  They 
were  made  amenable  for  misconduct,  not  to 
the  Legislature,  but  to  the  judges  of  the  county 
court,  a  co-ordinate  branch  of  the  domestic 
tribunal,  from  which  they  received  their  ap- 
pointment. All  direct  control  on  the  part  of 
the  Legislature,  being  thus  carefully  guarded 
against,  *in  relation  to  these  officers,  it  *[647 
would  be  strange,  indeed,  if  the  power  of  re- 
moving them  from  office  at  pleasure,  should 
be  found  to  belong  to  the  Legislature,  as  inci- 
dent to  their  acknowledged  power,  of  dividing 
old  and  erecting  new  counties.  Every  pre- 
sumption is  against  it ;  and  in  expounding  that 
part  of  the  Constitution,  and  those  laws  which 
are  applicable  to  the  subject,  that  rule  of  con- 
struction should  be  adopted  which  is  least  fa- 
vorable to  such  a  pretension. 

It  is  contended  that  justices  of  the  peace  are 
strictly  county  officers,  and  that  when  sepa- 
rated from  the  county  for  which  they  were 
chosen,  their  powers  must  cease  in  that  coun- 
ty, on  account  of  their  non-residence,  and  can- 
not exist  in  the  new  county  to  which  they  are 
attached,  because  they  were  not  elected  or 
chosen  for  that  county.  If,  by  county  officers, 
be  meant  officers  who  possess  some  powers  co- 
extensive with  the  county,  it  is  conceded  that 
justices  of  the  peace  are  such.  But  according 
to  that  definition,  the  supervisors  and  con- 
stables of  the  different  towns  are  county  offi- 
cers also  :  and  would,  by  the  same  argument, 
lose  their  offices  whenever  the  towns  to  which 
they  belonged  were  set  off  to  a  different  coun- 
ty. The  most  important  duties  of  the  super- 
visors of  each  town  are  as  members  of  the 
Board  of  Supervisors,  and  relate  to  the  county 
generally,  and  not  to  their  respective  towns. 
They  settle  and  allow  all  accounts  chargeable 
against  the  county,  and  determine  what  sum 
ought  to  be  raised  for  defraying  the  public  and 
contingent  charges  of  the  county.  They  de- 
termine each  town's  proportion  of  the  county 
charges  ;  and  direct  such  sums  to  be  raised, 
and  issue  their  warrants  to  the  different  col- 
lectors for  that  purpose.  They  audit  and  al- 
low the  accounts  of  the  County  Treasurer,  and 
it  is  to  them  that  the  bond  for  the  faithful  per- 
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forraance  of  his  duties  is  given.  They  receive 
conveyances  of  land  for  the  use  of  the  county ; 
they  superintend  the  county  court  house  and 
jail,  and  direct  such  repairs  as  may  be  neces 
sary. 

A  constable  also,  has  the  same  right  to  exe- 
cute process  in  every  town  in  the  county,  as 
<J48*J  in  that  in  which  he  was  *chosen,  and 
where  he  resides.  In  this  respect,  his  terri- 
torial jurisdiction  is  co-extensive  with  that  of 
the  sheriff.  Yet  it  is  conceded  that  supervisors 
and  constables  are  town  officers.  The  terri- 
torial extent  of  jurisdiction,  then,  is  not  a  de- 
cisive test,  to  determine  whether  a  particular 
office  is  a  town  or  county  office. 

Nor  does  it  depend  upon  the  mode  of  ap- 
pointment. Many  considerations  may  render 
it  expedient  to  confer  the  power  of  appointing 
local  officers  upon  bodies  of  men  not  to  be  af- 
fected by  the  exercise  of  those  powers  ;  and 
by  adverting  to  the  debates  in  the  convention 
upon  that  part  of  the  Amended  Constitution 
which  provides  for  the  appointment  of  justices 
of  the  peace,  it  will  be  perceived, that  the  power 
of  appointment  was  not  conferred  upon  the 
supervisors  and  judges  of  the  county  court,  be- 
cause justices  were  considered  county  officers. 
The  principal  objection  made  to  the  election  of 
these  magistrates  by  the  different  towns  was, 
that  deriving  their  offices  from  those  among 
whom  their  powers  were  principally  to  be  ex- 
ercised, it  was  apprehended  that  they  would 
not  be  exercised  with  impartiality  and  firm- 
ness. It  was  conceded  that  the  inhabitants  of 
.the  different  towns  were  principally  interested 
in  the  character  and  qualifications  of  the  magis- 
trates of  their  town  ;  that  they  were  essentially 
local  magistrates,  and  that  if  it  were  not  for 
the  reason  which  has  been  adverted  to,  their 
selection  ought  to  be  left  to  the  different  towns. 
They  are,  undoubtedly,  in  the  exercise  of  the 
largest  and  most  important  part  of  their  duties, 
practically  and  substantially  local  officers.  The 
respective  towns  have  a  deep  interest  in  the 
character  and  qualifications  of  their  own  jus- 
tices, and  very  little  in  those  of  the  justices  .of 
any  other  town. 

I  am  also  inclined  to  think,  that  by  the  Act 
of  Mar.  27,  1818,  sess.  41  ch.  60,  justices  of  the 
peace  must  reside  in  the  towns  for  which  they 
were  appointed.  The  2d  section  of  that  Act 
provides,  "  that  it  shall  not  be  lawful  to  ap- 
point, any  more  than  four  justices  of  the  peace 
in  any  town  in  this  State."  The  object  of  the 
Legislature  was  not  merely  to  prescribe  a  rule 
O49*J  by  which  the  aggregate  *number  of 
justices  of  each  county  should  be  limited.  If 
it  had  been,  a  different  phraseology  would 
have  been  adopted.  They  would  have  said,  at 
once,  that  no  more  justices  shall  be  appointed 
in  any  county  than  at  the  rate  of  four  for  each 
town  therein.  This  would  have  left  it  in  the 
discretion  of  the  appointing  power  to  appor- 
tion them  among  the  towns,  in  such  manner 
as  they  might  deem  expedient.  Have  they 
that  discretion  under  this  law  ?  Can  they  lo- 
cate all  the  justices  in  the  county  in  one  town  1 
It  cannot,  I  apprehend,  admit  of  a  question, 
that  such  appointments  would  be  absolutely 
void,  except  as  to  the  four  first  named.  And 
why  would  they  be  void?  Not  because  the  law 
declares  that  it  shall  not  be  lawful  to  appoint 
all  the  justices  for  the  county  in  one  town  ; 
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but  because  it  enacts  that  no  more  than  four 
shall  be  appointed  in  any  town.  Whether  the 
excess  be  great  or  small  is  not  material.  What- 
ever it  is,  is  a  violation  of  the  Act,  and  void 
pro  tanto.  If  there  is  any  discretion  upon  thi& 
subject  left  to  the  appointing  power,  it  is  an  un- 
limited discretion.  The  certificate  of  the  super- 
visors and  judges,  which,  by  the  Act  of  Apr. 
12,  1822,  is  directed  to  be  filed  in  the  county 
clerk's  office,  must,  I  apprehend,  specify  the 
town  for  which  the  respective  individuals  are 
appointed.  Under  the  old  Constitution,  when 
justices  were  appointed  by  the  Council  of  Ap- 
pointment, their  commissions,  undoubtedly, 
subsequent  to  the  Act  of  1818,  specified  the 
town  for  which  they  were  appointed. 

The  object  of  the  Act  was,  not  only  to  limit 
the  aggregate  number  of  justices,  but  to  secure 
a  proper  distribution  of  them  among  the  dif- 
ferent towns.  Four  were  supposed  to  be  equal 
to  the  wants  of  the  largest  town  ;  and  it  waa 
left  to  the  discretion  of  the  appointing  power, 
whether  they  would  appoint  that  number  or 
less,  where  the  circumstances  of  the  town  did 
not  require  so  many. 

If  all  the  justices  of  one  town  should  remove 
into  the  adjoining  town,  I  apprehend  their  of- 
fices would  be  vacated.  They  would  cease  to 
be  justices  in  the  town  for  which  they  were 
appointed.  If  it  is  unlawful  to  appoint  more 
than  four  justices  for  any  one  town,  it  would, 
seem  to  follow,  *that  no  one  town  can  [*65O 
lawfully  have  more  than  four  justices. 

The  article  of  the  Constitution,  prescribing 
this  mode  of  appointing  these  officers,  recog- 
nizes the  existing  law  limiting  their  number, 
and  speaking  of  them  as  justices  to  be  appointed 
in  the  different  towns. 

Although,  therefore,  their  criminal  and  civil 
jurisdiction,  for  many  purposes,  is  co-exten- 
sive with  the  county,  yet  the  Constitution  and 
laws  recognize  them  as  attached  to  particular 
towns  ;  and  the  practical  exercise  of  their  pow- 
ers is  confined  almost  exclusively  to  the  towns 
in  which  they  reside.  When,  therefore,  the 
circumstance  of  a  town  being  separated  from 
the  county  to  which  it  formerly  belonged,  ren- 
ders it  necessary  to  determine,whether  the  mag- 
istrates of  the  towns  can  retain  their  offices, 
in  the  new  county  to  which  their  town  is  at- 
tached, I  think  we  may  consider  them  as  sub- 
stantially town  officers,  and  as  retaining  their 
authority  during  the  period  prescribed  by  the 
Constitution,  in  whatever  county  the  Legisla- 
ture may  be  pleased  to  place  their  town. 

The  Constitution  says  they  shall  hold  their 
offices  for  four  years.  The  law  of  1818  says, 
according  to  what  is  deemed  its  just  construc- 
tion, that  they  shall  hold  them  only  in  the  town 
for  which  they  were  appointed.  It  would  seem; 
necessarily  to  follow,  that  they  become  magis- 
trates of  whatever  county  their  towns  are  at- 
tached to.  In  the  case  of  M'Collum,  1  Cow., 
550,  it  was  held  that  the  Legislature  had  power 
to  enlarge  or  contract  the  territorial  jurisdic- 
tion of  justices  of  the  peace.  In  that  case,  the 
County  of  Wayne  had  been  erected  from  parts 
of  Ontario  and  Seneca  Cos. ;  and  the  question 
before  the  court  was,  whether  the  magistrates 
in  the  towns  of  which  the  county  was  com- 
posed, who  were  chosen  while  those  towns  be- 
longed to  the  Counties  of  Ontario  and  Seneca, 
became  justicesof  thepeacein  the  new  County 
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of  Wayne.  The  only  distinction  between  that 
case  and  this,  is,  that  there  the  Act  organizing 
the  County  of  Wayne,  declares  "  that  every 
person  who  shall  have  been  appointed  a  justice 
of  the  peace,  in  and  for  the  Counties  of  Ontario 
65 1*]  *and  Seneca,  and  who  shall  now  reside 
within  the  County  of  Wayne,  shall,  by  virtue  of 
this  Act,  be  and  remain  a  justice  of  the  peace, 
in  and  for  the  County  of  Wayne,  for  the  same 
time,  and  with  the  same  powers  and  authority, 
in  the  town  in  which  he  shall  reside  within  the 
County  of  Wayne,  as  he  would  have  had  in  the 
Counties  of  Ontario  and  Seneca,  if  this  Act  had 
not  been  passed." 

In  the  case  now  before  the  court.the  election 
of  new  justices  is  directed,  and  that  the  old  jus- 
tices shall  hold  their  offices  until  the  new  ap- 
pointments are  made.  But  it  is  conceived  that 
these  different  provisions  do  not  essentially  vary 
the  two  cases.  It  is  not  in  the  power  of  the  Legis- 
lature either  to  extend  or  shorten  the  duration 
of  this  office.  They  may  enlarge  or  diminish  the 
territory  over  which  its  powers  are  to  be  exer- 
cised. But  the  office  itself  exists  independently 
of  and  above  them. 

In  the  case  at  bar,  all  the  towns  composing 
the  new  county  were  taken  from  the  County 
of  Genesee;  so  that  the  justices  of  those  towns, 
if  they  retain  their  offices,  acquire  no  additional 
territorial  jurisdiction;  nor  do  they  become  the 
magistrates  of  a  people  who  had  no  voice  in 
their  election.  The  objection,  therefore,  which 
was  urged  with  some  plausibility  in  the  Wayne 
Co.  case,  that  magistrates  were  imposed  upon 
the  county,  in  whose  election  a  portion  of  the 
county  had  no  voice,  does  not  apply  here.  But 
if  it  did,  the  decisive  answer  is  this:  that  it  is  a 
condition  imposed  by  the  Constitution  itself, 
and  not  by  the  Legislature,  upon  every  new 
county,  that  the  justices  of  the  peace,  in  the 
towns'  of  which  it  is  composed,  shall  retain 
their  jurisdiction,  until  the  constitutional  period 
of  their  offices  shall  expire.  The  power  of  the 
Legislature  to  erect  new  counties  is  subject  to 
this  limitation.  It  must  be  exercised  in  subor- 
dination to  the  imperative  provision  of  that  in- 
strtiment,  that  justices  of  the  peace  shall  hold 
their  offices  for  four  years,  unless  removed  for 
misconduct. 

Before  the  amendment  of  our  Constitution, 
justices  of  the  peace  were  appointed  by  and 
held  their  offices  during  the  pleasure  of  the 
O52*]Council  of  Appointment.  The  effect  *of 
transferring  a  town  from  one  county  to  another, 
upon  the  magistrates  of  that  town,  never  was 
drawn  into  discussion,  at  that  time  ;  because, 
from  the  tenure  of  the  offices,  and  the  char- 
acter of  the  appointing  power,  there  were  no 
obstacles  or  objections  to  its  exercise  at  any 
time.  The  fact,  therefore,  probably  is,  that 
new  appointments  were  made,  whenever  new 
counties  were  created.  And  the  offices  being 
held  at  the  pleasure  of  the  appointing  power, 
the  exercise  of  Unit  power  could  never  be  im- 
peached by  the  party  removed  or  superseded. 
There  being  no  constitutional  obstacle  to  the 
exercise  of  the  appoint  ing  power, it  is  conceived, 
also,  that  it  may  have  been  competent  for  the 
Legislature  to  require  that  power  to  be  exerted, 
whenever  so  important  a  change  took  place  in 
the  organization  of  the  State,  as  that  which 
was  produced  by  the  erection  of  a  new  county. 

We  are  sensible  of  the  difficulties  which  sur- 
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round  this  question,  and  it  is  probable  many 
may  exist  which  have  not  been  anticipated  and 
answered  by  the  court.  But  it  seems  to  us  there 
can  be  no  mistake  in  the  opinion  which  we  have 
expressed,  that  it  is  not  in  the  power  of  the 
Legislature  to  shorten  the  constitutional  term 
of  a  justice  of  the  peace  ;  that  the  office  must 
endure,  unless  vacated'by  the  act  of  the  in- 
cumbent, for  four  years  ;  and  that  the  only 
difficulty  is  in  determining  the  territorial  limits 
within  which  it  is  to  be  exercised.  For  the 
reasons  which  have  been  assigned,  we  think  it 
must  be  the  county  in  which  the  officer  is. 
placed  under  the  new  organization. 
Judgment  for  the  plaintiffs. 

Affirmed— 9  Cow.,  640. 

Cited  in— 5  Wend.,  234;  9  Wend.,  323;  11  Wend.,  134; 
21  Wend.,  582;  2  Den.,  292;  66  N.  Y.,  607;  53  Barb.,  356; 
37  How.  Pr.,  187;  2  Sandf.,  368;  50  Mo.,  356;  21  Am. 
Dec.,  216. 
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Trover — Cannot  be  Maintained  without  Right  of 
Possession —  W/iere  Agent  has  an  Interest  in 
Goods  Placed  in  His  Hands,  Under  a  Contract 
to  be  Sold,  Principal  has  no  Right  to  Demand 
Possession — Contract  not  Usurious. 

D.  and  K.  agreed  with  H.  that  the  former  should 
carry  on  the  business  of  preserving1  fresh  provis- 
ions; and  in  consideration  of  the  use  of  $600  ad- 
vanced by  H.,  made  him  their  only  agent  for  selling 
the  provisions  in  the  City  of  N.  Y..  for  10  years; 
agreed  that  he  should  be  allowed  20  per  cent,  on  all 
sales;  and  one  third  of  the  net  proceeds,  after  de- 
ducting the  per  cent,  to  apply  on  the  amount  ad- 
vanced, till  it  should  be  liquidated;  H.  to  furnish  a 
repository  at  his  own  cost,  and  be  responsible  for 
his  sales. 

Held,  that  D.  and  K.  had  no  right  to  demand  the 
goods  delivered  to  H.  under  this  contract;  he  having 
an  interest  in  them,  and  a  right  to  detain  and  sell 
them  pursuant  to  the  contract. 

Held,  also,  that  the  contract  was  not  usurious. 

Citations— 7  T.  K.,  9;  1  Campb.,  410;  1  M.  &  S..  148; 
2  Bos.  &  P.,  438;  4  T.  R.,  353;  2  Burr.,  891. 

ON  ERROR  from  the  C.  P.  of  the  City  and 
County  of  N.  Y. 

The  action  in  the  court  below  was  trover  by 
Daggett  and  Kensett  against  Hall,  for  certain 
cases  and  boxes  of  provisions  preserved  fresh. 
The  plaintiffs  produced,  on  the  trial,  an  agree- 
ment between  themselves  and  the  defendant 
below,  dated  Apr.  15,  1822,  by  which  they 
agreed  to  carry  on  the  business  of  preserving 
fresh  provisions,  which  they  warranted  to  keep 
sweet  and  good  for  any  voyage  or  climate;  and 
agreed,  in  consideration  of  the  use  of  $600,  re- 
ceived of  Hall,  that  Hall  should  be  the  only 
agent  for  selling  the  provisions  in  the  City  o"f 
N.  Y.,  for  10  years,  and  should  be  allowed  20 
per  cent,  on  all  sales  made  by  him,  or  through 
his  agency  in  that  city,  or  any  other  place 
where  it  might  be  advisable  to  go  for  the  sale; 
and  that  he  should  be  entitled  to  one  third  of 
the  net  proceeds  of  sales,  after  deducting  the 
20  per  cent,  to  apply  on  the  amount  advanced 
by  him  until  it  should  be  liquidated.  Hall 
agreed  to  furnish  a  suitable  repository  for  the 
sale,  at  his  own  cost  and  expense,  and  be  re- 
sponsible for  all  sales  made  by  him.  Wherev- 
er he  might  go  for  the  sale,  it  should  be  at  his 
own  expense. 
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The  plaintiffs  below  proved  that  the  defend- 
ant had  received  provisions  under  this  contract, 
from  the  plaintiffs,  to  the  value  of  $6,762.30, 
and  had  returned  to  the  value  of  $l,l84.17,and 
paid  the  plaintiffs  $4,194.22.  This  was  between 
Jan.  12, 1822,  and  Aug.  2, 1824,  and  proof  was 
also  given  of  the  delivery  of  other  provisions; 
all  in  pursuance  of  the  contract.  Oil  the  last 
of  Dec.,  1824,  Kensett  went  to  Hall's  store  in 
N.  Y.,  and  demanded  all  the  provisions  so  de 
livered  which  were  then  unsold;  and  forbid 
Hall  making  any  more  sales;  asked  Hall  to 
render  his  account;  and  offered  that  if  he  had 
any  demand,  or*any  storage,  he  (K.)  would  pay. 
654*]  Hall  *then  produced  the  contract,  and 
asked  Kensett  if  he  intended  to  comply  with 
it?  This  was  repeated  about  the  middle  of  Jan., 
when  Hall  offered  to  render  his  account,  but 
said  he  would  consult  his  attorney  first. 

The  plaintiffs  resting  on  this  proof,  the  de- 
fendant moved  for  a  nonsuit,  which  was  over- 
ruled; and  the  judge  charged  that  the  plaintiffs 
had  a  right  to  demand  the  goods,  on  paying  the 
defendant's  lien,  if  any,  whose  duty  it  was  to 
assert  his  lien,  and  render  his  account.  If  he 
had  not  done  so,  he  had  waived  it.  Whether 
it  was  asserted,  and  what  the  value  of  the  re- 
maining goods  was,  he  left  to  the  jury,  who 
found  for  the  plaintiffs  $500  damages,  on  which 
judgment  was  rendered  with  costs.  A  bill  of 
exceptions  was  taken  to  the  opinion  and  charge 
of  the  court. 

Mr.  J.  Plait,  for  the  plaintiff  in  error,  con- 
tended that  the  defendant  below  had  a  special 
property  in  the  goods  under  the  contract,  with 
the  right  of  possession.  He  was  entitled  to  re- 
tain for  his  advances.  The  contract  being  in 
full  force,  and  the  defendant  in  the  act  of  per- 
forming it,  there  was  no  conversion.  He  cited 
7  T)  R.,  9,  387,  394,  per  Lawrence,  J.;  2  Selw., 
N.  P.,  1265;  2  Bos.  &  P.,  438. 

Mr.  8.  P.  Staples,  contra.  If  the  defendant 
below  had  any  lien,  he  should  have  put  him- 
self upon  it.  (1  Campb.,  410,  n.;  \  Maule  & 
S.,  147.)  Not  doing  this,  he  waived  it.  But 
he  had  none.  An  offer  was  made  to  pay  his 
demand,  but  no  account  was  rendered.  It  is  a 
mistake  to  say  he  had  any  interest  in  the  pro- 
visions. His  interest  was  in  the  contract.  But 
suppose  he  had  an  interest  in  the  goods,  it  was 
merely  as  agent  or  factor;  and  on  payment  or 
tender  of  his  lien,  he  was  bound  to  give  up  the 
goods.  A  factor,  even  on  del  credere,  can  do  no 
less.  An  action  on  the  case  could  have  been 
only  for  not  selling  the  provisions  according  to 
contract.  If  trover  will  not  lie,  we  are  remedi- 
less. 

Besides,  the  contract  was  usurious  and  void. 

655*]  *  Curia,  per  SAVAGE,  Ch.J.  The  law 
is  well  settled,  that  the  action  of  trover  cannot 
be  maintained,  ,without  the  right  of  possession. 
The  right  of  property  alone  is  not  enough.  (7 
T.  R.,  9.)  This  principle  is  not  controverted; 
but  it  is  contended  that  the  plaintiffs  below, 
having  the  right  of  property,  became  entitled 
also  to  the  right  of  possession,  by  the  demand 
of  an  account,  and  an  offer  to  pay  any  lien 
which  the  defendant  had;  and  further,  that  the 
defendant  not  having  asserted  any  lien  when 
the  demand  was  made,  such  lien, if  any  existed, 
was  waived.  And  it  has  been  decided,  that  if 
one  having  a  lien  upon  goods,  when  they  are 
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demanded  of  him,  claims  to  retain  them  upon 
a  different  ground,  making  no  mention  of  the 
lien,  trover  may  be  maintained  against  him, 
without  evidence  of  any  tender  having  been 
made  of  the  amount  of  his  lien.  (1  Campb., 
410;  1  Maule  &  S.,  148.) 

The  defendant  in  this  case  asserted  no  lien, 
except  such  as  he  was  entitled  to  under  his  con- 
tract with  the  plaintiffs.  The  property  in  ques- 
tion had  gone  into  his  possession  under  that 
contract.  If  it  was  valid,  and  he  had  a  right 
to  retain  the  property  and  make  sale  of  it,  he 
was  then  entitled  to  20 percent.for  commissions, 
and  one  third  of  the  residue,  to  apply  towards 
his  advance  of  $600. 

The  rights  of  the  parties  seem  to  me  to  be 
different  from  those  of  principal  and  factor  gen- 
erally. As  between  the  latter,  no  doubt  the 
principal  may  demand  his  goods,  on  tendering 
to  the  factor  the  amount  of  his  lien  for  ad- 
vances and  expenses.  As  to  commissions,  there 
can  be  none,  I  apprehend,  when  there  is  no 
sale.  But  when  parties  choose  to'make  a  spec- 
ial contract,  their  rights  must  be  determined 
by  it.  According  to  this  contract,  the  defend- 
ant below  advances  money,  as  may  be  inferred, 
to  purchase  the  raw  material.  The  plaintiffs 
below  are  to  manufacture  it,  and  the  defend- 
ant is  to  sell  the  manufactured  article,  and  the 
20  per  cent,  commissions  pay  him  for  the  use  of 
his  money,  for  his  trouble  in  making  sales,  and 
for  guarantying  those  sales.  If  the  plaintiffs 
below  have  it  in  their  power  to  recover  the 
property  delivered  to  the  defendant,  they  virt- 
ually abrogate  their  own  agreement.  They 
*take  away  from  the  defendant  the  ad-  [*656 
vantages  resulting  to  him  from  the  business; 
and  trifle  with  their  contract.  The  case  of 
Bromley  v.  Coxwell,  2  Bos.  &  P. ,  438,  is  an  au- 
thority to  show  that  trover  does  not  lie  for  goods 
delivered  under  a  special  contract,  unless  that 
contract  is  violated  by  the  defendant.  There 
the  plaintiff  sent  some  prints  to  the  defendant 
in  India  fc>  be  sold.  They  were  not  sold,  be- 
cause the  price  was  too  high.  The  plaintiff 
brought  trover;  but  the  court  held  that  the  con- 
duct of  the  defendant  (who  had  left  the  prints 
with  another  person  for  sale)  did  not  amount 
to  a  conversion. 

There  is  no  pretense  that  the  defendant  be- 
low violated  the  contract.  He  was,  therefore, 
lawfully  in  possession ;  and  all  the  pjaintiffs  be- 
low had  a  right  to  ask  of  him,  was  the  proceeds 
of  sales,  after  deducting  his  commissions,  and 
one  third  of  the  residue. 

It  is  contended,  however,  on  the  part  of  the 
plaintiffs  below, that  the  contract  was  usurious. 
There  was  a  loan  of  $600,  it  may  be  inferred; 
though  from  the  phraseology  of  the  contract, 
it  might  equally  be  inferred  that  there  was  a 
previous  indebtedness  to  that  amount.  But  I 
am  willing  to  consider  the  advance  of  $600,  as 
made  at  the  date  of  the  contract.  The  parties 
were  then  about  to  begin  a  new  business,  the 
success  of  which  was  doubtful.  The  defend- 
ant was  to  incur  a  considerable  expense  on  his 
part,  preparatory  to  the  sale  of  the  goods  in 
question;  and  it  was  by  no  means  certain  that 
the  commissions  would  amount  to  7  per  cent. 
upon  the  money  loaned,  to  say  nothing  of  the 
interest  of  the  money  expended  by  him  in  fur- 
nishing a  suitable  repository,  and  of  his  per- 
sonal services  in  making  sale  of  the  provisions. 
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How  can  it  be  said  that  there  was  reserved  an 
interest  of  any  per  centage  at  all?  The  defend- 
ant was  to  receive  his  principal  from  the  pro- 
ceeds of  the  sales.  Suppose  the  articles  had 
not  found  a  ready  market,  but  had  remained 
ou  hand;  could  the  defendant  have  recovered 
of  the  plaintiffs  either  principal  or  interest? 
The  whole  contract  seems  to  me  to  show  the 
commencement  of  a  new  adventure — a  specu- 
lation in  which  these  parties  were  separately 
657*]  interested;  and  each  was  liable  *to  loss, 
or,  perhaps,  might  make  large  profits.  If,  in- 
deed, the  transaction  was  merely  colorable.and 
intended  to  cover  a  loan  reserving  more  than  7 
per  cent.,  the  form  of  the  contract  would  not 
shield  the  lender.  Thus,  if  the  lender,  besides 
interest,  is  to  have  a  certain  portion  of  the 
profits  of  a  trade  which  exceeds  legal  interest, 
and  is  not  liable  to  losses,  it  is  usurious.  (4  T. 
R. ,  353.)  But  if  money  is  loaned,  and  the  lender 
is  to  have  part  of  the  profits,  and  is  subject  to 
loss,  it  is  not  usurious.  (2  Burr.,  891.)  The 
<ja.se  under  consideration  is  not  within  these  au- 
thorities. The  lender  here  does  not  receive  his 
interest,  and  profits  beside;  nor  is  his  principal 
otherwise  at  risk,  than  as  it  may  depend  on  the 
solvency  of  the  borrowers,  or  their  compliance 
with  their  contract.  But  it  is  also  distinguish- 
able in  another  important  particular — the  len- 
der in  this  case  renders  personal  services,  and 
incurs  other  expenses  in  carrying  on  the  busi- 
ness; and  after  all  this,  his  compensation  de- 
pends upon  an  untried  experiment  in  this  new 
branch  of  business. 

It  seems  to  me,  then,  that  this  contract  is 
above  all  suspicion  of  usury;  that  the  defend- 
ant was  lawfully  in  possession  of  the  goods  in 
question,  according  to  the  terms  of  the  con- 
tract; and  was  entitled  to  hold  them,  by  the 
provisions  of  the  contract,  for  sale;  and  that 
the  plaintiffs  had  no  claim  for  the  goods  them- 
selves, but  only  for  the  proceeds,  after  deduct- 
ing the  defendant's  commissions,  and  one  third 
towards  payment  of  the  demand  due  to  him. 
Of  course  trover  would  not  lie.  The  judgment 
below  must  be  reversed. 

Judgment  reversed. 

Cited  in— 22  Barb.,  124;  58  Barb..  658;  7  Boa.,  166;  101 
III..  529. 


«58*1  "OVERSEERS  OF  THE  TOWN  OF 
HAMILTON 

v. 
OVERSEERS  OF  THE  TOWN  OF  EATON. 

Pavpei — Indenture  Binding  Infant  Pauper  by 
One  Overseer,  Voidable  Only — Settlement. 

An  indenture  binding'  an  infant  pauper  executed 
by  only  one  Overseer  of  the  Poor  of  a  town,  though 
with  the  assent  of  two  justices,  and  the  binding  be 
to  another  Overseer,  &o.,  of  the  same  town,  is  de- 
fective, but  is  not  void.  It  Is  voidable  only,  and  if 
there  be  a  complete  service  under  it,  the  servant 
thereby  gains  a  settlement. 

Citations-1  R.  L..  136  ;  Burr.  Sett.  Cas.  No.  28,  p. 
fll ;  IS  Johns.,  245 ;  5  Cow.,  537,  8.  P.;  5  W.  &  M.  Ch., 
21 ;  Burr.  Sett.  Cas.,  1»8. 

OX  certiorari  to  the  General  Sessions  of  the 
Peace  of  the  County  of  Madison. 
Two  justices  made  an  order  to  remove  one 
Elizabeth  Watson  from  the  Town  of  Hamilton 
to  the  Town  uf  Eaton,  in  Madison  Co. ;  and  she 


was  removed  accordingly.  On  appeal  by  the 
Overseers  of  Eaton  to  the  General  Sessions  of 
Madison  that  court  quashed  the  order;  whence 
the  Overseers  of  Hamilton  brought  a  certiorari 
to  this  court.  The  facts  on  which  the  decision 
of  the  sessions  was  founded  are  stated  in  the 
opinion  of  this  court. 

Mr.  I.  Foote,  for  the  plaintiffs  in  error,  cited 
1  R.  L.,  270,  sec.  2;  Id.,  136,  sees.  4,  5  ;  Id., 
138;  5  Cow.,  367;  8  T.  R.,  379;  4  T.  R.,  769, 
790;  3T.  R.,380;  Reeve  Dom.  Rel.,  341,  and 
cases  cited;  1  Bl.  Com.,  452,  453  ;  1  Salk.,  68. 

Mr.  P.  Gridley,  contra,  cited  1  R.  L.,  279;  5 
Cow.,  527;  13  Johns.,  245;  5  Cow.,  363. 

Curia,  per  WOODWORTH,  J.  The  pauper 
was  bound  an  apprentice  to  Fuller,  one  of  the 
Overseers  of  the  Poor  of  the  Town  of  Hamil- 
ton, and  served  the  full  term.  Maynard,  the 
other  Overseer  of  that  town,  executed  the  in- 
denture. Two  justices  were  present  and  ap- 
proved. Fuller  never  executed  it.  It  was  left 
in  the  possession  of  Maynard,  who  testified 
that  it  was  regular,  but  could  not  be  found  on 
search.  The  parol  evidence  was  admissible, 
but  the  binding  was  defective  ;  the  Act,  1  R. 
L.,  136,  declaring  that  the  Overseers  of  the 
Poor,  with  the  consent  of  any  two  justices, 
may  bind  out  any  child  who  is  chargeable. 

The  binding,  however,  was  not  absolutely 
void,but  voidable  by  the  parties.  It  has  had  its 
effect  between  *them.  Neither  party  [*659 
has  chosen  to  take  advantage  of  the  defect, 
and  it  cannot  be  done  by  a  third  person.  The 
town  has  had  the  benefit  of  the  service,  and 
cannot  object.  (Burr.  Set.  Cas.,  No.  28,  p.  91.) 
The  same  principle  is  recognized  in  Hudson  v. 
Taghkanac,  13  Johns..  245.  There  the  mother 
bound  the  child,  her  husband  being  alive;  and 
it  was  held  that  the  town  could  not  take  ad- 
vantage of  the  defect.  Owasco  v.  Oswegatchie, 
5  Cow.,  527,  S.  P. 

The  cases  in  which  it  has  been  held  that  a 
settlement  could  not  be  gained  under  an  indent- 
ure not  stamped,  were  decided  on  the  words  of 
the  Statute,  5  W.  &  M.,  ch.  21,  which  says  the 
indenture  shall  not  be  given  in  evidence,  or 
available  in  any  court.  (Burr.  Set.  Cas.,  199.) 
The  order  of  the  General  Sessions  must  be  af- 
firmed. 

Order  affirmed. 


HOMAN  v.  LISWELL. 

Execution  Renewed  is  not  an  Original — Action 
will  not  Lie  Against  Constaltle  for  not  Serving — 
Renewal  by  Constable — Computation  of  Time. 

An  action  will  not  lie  against  a  constable  for  not 
serving  an  original  execution,  after  it  has  been  re- 
newed by  the  plaintiff. 

If  it  is  renewed  on  the  constable's  responsibility, 
and  on  good  consideration,  the  action.  If  any  will 
lie,  should  be  ewxwnijwrif ,  not  case  for  neglect  in  omit- 
ting to  serve  or  return  it. 

An  execution  renewed  ceases  to  bean  original. 

If  an  execution  be  renewed  on  the  constable's  re- 
sponsibility.before  it  has  run  out,  such  engagement 
of  the  constable  is  nuttum  pactum.  and  void. 

Where  computation  of  time  in  a  statute  is  to  be 
from  the  date,  or  from  an  act  done,  the  day  of  the 
date,  or  act,  is  exclusive. 

Where  an  execution  was  dated  the  7th  of  March, 
and  returnable  within  30 days  from  the  date  ;  held, 
that  it  would  not  expire  till  after  the  fith  of  April. 
and  that  the  constable  holding  it,  had  the  whole  of 
that  day  in  which  to  execute  and  return  it. 
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Citations— Act,  sess.  47,  ch.  238,  sec.  14,  p.  287,  288 ; 
*  Cow.,  518,  605. 

ON  ERROR  from  the  C.  P.  of  the  County  of 
Schenectady. 

Mr.  A.  C.  Page,  for  the  plaintiff  in  error, 
cited  2  Cow.,  518,  605  and  612,  note;  1  Serg. 
&  R.,  411,  per  Tilghman,  Ch.  J.;  1  Com.Cont., 
8-10,  58,  59;  Statute  of  1824,  sess.  47,  ch.  23b, 
sec.  17.  p.  289. 

Mr.  M.  T.  Reynold*,  contra. 

The  facts  are  stated  in  the  opinion  of  the 
court,  which  was  delivered  by, 
66O*J  *SUTHERLAND,  J.  Liswell  sued  Ho 
man  before  a  justice,  and  declared  against  him 
in  Case  for  not  returning  an  execution,  which 
had  been  delivered  to  Homan  as  a  constable, 
in  favor  of  Liswell  against  Dudley  and  Trem- 
ple.  Liswell  recovered,  before  the  justice,  the 
amount  of  the  execution.  Homan  appealed  to 
the  C.  P.,  where  Liswell  again  recovers,  and 
Homan  brings  his  writ  of  error. 

The  execution  bore  date  Mar.  7, 1825;  and 
Apr.  6,  following  it  was  renewed  by  direction 
and  with  the  assent  of  Liswell's  agent,  with  a 
full  knowledge  of  the  time  when  it  issued  and 
of  all  the  circumstances  of  the  case. 

This  was  a  perfect  defense  to  the  action.  No 
action  can  be  sustained  for  not  returning  an 
execution  which  the  plaintiff  himself  has  di- 
rected and  permitted  to  be  renewed.  After  it 
was  renewed  no  return  could  be  made  upon  it 
as  an  original  execution;  and  after  the  plaintiff 
has  assented  to  an  act  which  rendered  a  return 
impossible,  he  cannot  have  an  action  for  not 
making  such  return.  But  it  appeared  that  the 
agent  of  the  plaintiff  consented  to  the  renewal, 
upon  the  express  condition  that  Homan,  the 
constable,  would  be  responsible.  The  language 
used  was,  that  it  was  renewed  upon  his  respon- 
sibility, to  which  Homan  assented.  The  ac- 
tion should  have  been  assumpsit  upon  this 
promise,  if  it  was  valid.  Clearly  no  other  ac- 
tion could  be  maintained. 

But  we  are  also  of  opinion  that  there  was  no 
legal  consideration  for  the  promise.  The  exe- 
cution was  returnable  in  thirty  days  from  the 
date,  pursuant  to  the  Act  of  1824,  sess.  47,  ch. 
238,  sec.  14,  pp.  287,  288.  According  to  the 
principles  of  construction  established  by  this 
court  as  applicable  both  to  statutes  and  notices, 
the  constable  had  the  whole  Apr.  6,  to  serve 
and  return  the  execution.  In  Ex  parte  Dean, 

2  Cow.,  605,  it  was  held  that  where  the  com- 
putation of  time  in  a  statute  is  to  be  from  an  act 
done,  the  first  day  should  be  excluded.     That 
was  on  a  statute  prescribing  the  time  within 
which  an  appeal  should  be  brought  from  a  jus- 
tice's court.     It  was  held  that  the  day  on  which 
661*]  the  judgment  was  rendered  *should  be 
excluded.     The  same  principle  was  adopted  in 
relation  to  the  Redemption  Act.  (2 Cow.,  518.) 
If  the  execution,  then,  had  not  run  out,  and 
the  constable  had  not  become  fixed,  his  promise 
was  without  consideration.     It  was  a  naked 
promise,  by  parol,  to  pay  the  debt  of  a  third 
person.     There  is  nothing  in  the  case  to  show 
that  the  execution  might  not  have  been  served. 
The  judgment  must  be  reversed. 

Judgment  reversed. 

Cited  in-7  Wend.,  238 ;  ,25  Wend.,  697 :   2  Hill,  356 ; 

3  Den.,  16;   69N.Y.,550;  28  Barb.,  286:    11  How.  Pr., 
195 ;  6  Abb.,  N.  S.,  99 ;  1  Sheld.,  168 ;  4  Leg.  Obs.,  149  ; 
3  McLean,  288;    10  Mich.,  496;    50  Am.  Dec.,  252  (19 
Conn.,  376). 
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Practice — Justice  Court  —  Discontinuance — Ex- 
tortion by  Justice — Indictment  Sustained. 

Where  a  defendant  appeared  before  a  justice,  on 
a  summons  returnable  at  10  A.  M.,  and  waited  till 
about  12  o'clock,  when  the  justice  told  him,  he  (the 
justice)  must  tax  the  plaintiff  with  the  costs,  upon 
which  the  defendant  departed ;  but  the  justice  after- 
wards adjourned  the  cause  to  another  day ;  and 
gave  judgment  as  upon  the  summons,  with  $3  or  $4 
costs;  and  the  defendant  afterwards  paid  to  the 
justice  the  amount  of  the  note  on  which  the  suit 
was  brought;  and  the  justice  demanded  the  costs  ; 
which  the  defendant  refused  to  pay  in  full ;  but 
paid  the  justice  12J6  cents ;  held,  that  this  was  ex- 
tortion in  the  justice,  for  which  he  might  be  in- 
dicted and  punished  criminally. 

Held,  also,  that  the  motives  of  the  justice,  as 
whether  corrupt,  or  whether  he  acted  through  a 
mistake  of  the  law,  were  a  proper  question  for  the 
jury. 

Held,  that  he  had  a  right  to  receive  the  money  on 
the  note,  as  the  agent  of  the  plaintiff ;  but  the  ex- 
tortion lay  in  receiving  the  12J^  cents  under  pre- 
tense of  the  judgment. 

Extortion  is  the  taking  of  money  by  any  officer 
by  color  of  his  office,  either  where  none  at  all  is  due, 
or  not  so  much  due,  or  when  it  is  not  yet  due. 

When  a  cause  is  discontinued  before  a  justice,  by 
the  laches  of  a  plaintiff,  the  justice  has  no  juris- 
diction ;  and  if  he  proceeds  in  it,  his  proceedings 
are  coram  nrm  judice,  and  void. 

Extortion  may  belaid  generally,  in  an  indictment, 
by  color  of  office. 

Citations— 1  Hawk.,  B.  68,  sec.  1. 

rpHE  defendant  was  indicted,  at  the  General 
JL  Sessions  of  Oneida  Co. ,  for  extortion  as  a 
justice  of  the  peace. 

The  1st  count  of  the  indictment  stated  that 
Butler  appeared  before  the  defendant,  a  justice 
of  Oneida.at  the  suit  of  Grant, on  the  return  day 
of  a  summons,  Feb.  7,  18M6,  at  10  A.  M. ;  tha't 
the  suit  was  discontinued  by  the  non-appear- 
ance of  the  plaintiff.  And  that  Mar.  7,  the 
defendant,  by  color  of  his  office,  extorted  from 
Butler,  $25,  under  pretense  that  the  suit  had 
been  adjourned  Feb.  7,  to  another  day,  when 
judgment  was  entered  against  Butler.  The  2d 
count  was  more  general.  Without  setting  out 
the  proceedings,  it  charged  the  defendant  with 
extortion,  by  color  of  his  office,  under  pretense 
that  a  judgment  had  been  entered  before  him. 

On  a  plea  of  not  guilty,  it  was  proved  at  the 
trial,  that  Butler  appeared  Feb.  7,  between  11 
and  *12  A.  M.,  on  the  summons  as  set  [*662 
forth  in  the  indictment ;  that  the  plaintiff  did 
not  appear.  That,  just  before,  or  after  12 
o'clock,  the  defendant  told  Butler  he  must  tax 
the  plaintiff  with  the  costs.  But  after  Bui  ler 
left  the  defendant,  he  adjourned  the  cause  to 
Feb.  10.  In  the  afternoon  of  the  7th,  Butler 
again  saw  the  justice,  conversed  with  him 
about  the  note  on  which  the  suit  was  instituted, 
and  ascertained  the  balance,  for  which  Butler 
offered  to  confess  judgment.  But  the  defend- 
ant said  nothing  to  him  about  any  adjourn- 
ment. On  the  10th  the  defendant  entered  judg- 
ment against  Butler,  not  only  for  the  note,  but 
$3  or  $4  costs  of  previous  summonses,  fees  of 
constable  and  witnesses.  Butler  afterwards 
paid  the  defendant  the  amount  of  the  note,  and 
12^  cents  ;  the  defendant  at  the  same  time  de- 
manding the  $3  or  $4  costs. 

The  court  charged  the  jury,  that  if  they  be- 
lieved that  Grant  was  nonsuited  by  the  justice, 
or  that  the  cause  was  discontinued  before  him, 
the  subsequent  proceedings  were  coram  non 
jtidice,  and  void  for  want  of  jurisdiction  ;  aud 
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the  receipt  of  any  money  from  Butler,  as  fees 
upon  a  judgment,  would  be  extortion,  if  they 
believed  the  defendant  acted  through  corrupt 
motives.  That  if  such  were  his  motives,  the 
judgment  would  not  protect  him  ;  that  it  was 
for  the  jury  to  determine  whether  these  facts 
were  so  or  not.  But  that  if  they  believed  the 
defendant  acted  without  corrupt  or  dishonest 
motives,  supposing  that  he  had  a  right  to  pro- 
ceed as  he  had  done,  it  would  be  their  duty  to 
acquit  him.  That  if  his  error  was  one  of  judg- 
ment merely,  they  should  acquit. 

The  counsel  for  the  defendant,  considering 
the  charge  incorrect,  suggested  this,  and  the 
sessions  made  a  case  for  the  opinion  of  this 
court,  which  was  attached  to  the  indictment. 

Mr.  8.  Beardsley.  for  the  defendant,  Mr.  G.  G. 
Branson,  same  side,  now  insisted  that  the  judg- 
ment before  the  defendant  was  valid,  either  by 
the  confession  of  Butler  or  as  rendered  on  the 
trial  of  a  cause  regularly  adjourned.  At  most, 
<»63*]  *it  was  merely  erroneous.  (8  Johns., 
391;  11  Id.,  407;  12  Id.,  217.)  The  court 
erred  in  leaving  it  to  the  jury,  to  say  whether 
there  was  a  nonsuit  pr  discontinuance.  No 
nonsuit  is  charged  in  the  first  count  of  the  in- 
dictment ;  and  no  evidence  was  given,  which, 
in  its  nature,  would  prove  a  nonsuit.  The  jury 
were  bound,  therefore,  not  to  regard  it.  (5 
Cow.,  24fi.)  A  judgment  could  be  rendered, 
only  by  entering  it  in  writing.  (Burr.  Set.  Gas., 
322.)  The  mere  declaration  of  the  justice,  that 
he  would  tax  the  plaintiff  with  the  costs,  was 
not  a  judgment.  The  question  whether  the 
cause  was  discontinued  by  the  lapse  of  time, 
and  absence  of  the  plaintiff,  should  have  been 
left  to  the  jury. 

The  indictment  is  defective,  in  omitting  to 
charge,  that  the  money  paid  by  Butler  was  not 
due  in  fact.  (4  Bl.  Com.,  141  ;  2  Ch.  Cr.  L., 
295,  note  p;  Co.  Litt.,  368  b;  1  Hawk.  P.  C., 
316.)  Besides,  it  is  not  extortion,  unless  re- 
ceived by  the  defendant,  as  fees  for  his  own 
use.  The  payment  was  voluntary,  and  was  due 
to  Grant,  excepting  the  12|  cents,  which  were 
due  to  the  justice, ^or  entering  the  judgment. 

Mr.  II.  De.nio,  Dist.  Atty,  and  Mr.  Talcott, 
Atty-Gen.,  contra,  cited 9  Johns.,  140 ;  1  Hawk. 
P.  6.,  316;  14Vin.  Abr.,  363,  pi.  8;  7  East,  218. 

Curia,  per  SAVAGE,  Ch.  J.  An  "objection  is 
taken  to  the  indictment,  that  the  defendant  is 
not  charged  with  taking  the  money,  as  fees,  or 
to  his  own  use.  It  was  not  necessary  to  lay  the 
offense  in  that  manner  ;  it  is  sufficient  that  he 
extorted  it  by  color  of  his  office.  Extortion 
signifies,  in  an  enlarged  sense,  any  oppression 
under  color  of  right.  In  a  stricter  sense,  it  sig- 
nifies the  taking  of  money  by  any  officer,  by 
color  of  his  office  ;  either,  where  none  at  all  is 
due,  or  not  HO  much  due,  or  when  it  is  not  yet 
due.  (1  Hawk.,  B.  68,  sec.  1.)  And  the  cases 
cited  by  the  defendant's  counsel,  do  not  show 
any  necessity  for  the  averment  insisted  on. 

The  other  questions  relate  to  the  correctness 
of  the  charge.  I  think  it  wound.  The  word 
«O4*J  "  nonsuit  "  was  probably  *used  as  syn- 
onymous with  "discontinuance  ;"  and  though, 
perhaps,  not  technically  correct,  it  could  not 
mislead  the  jury.  If  the  cause  had  become 
discontinued  hy  the  laches  of  the  plaintiff,  then 
the  justice  bad  no  jurisdiction  ;  and  as  well 
the  adjournment  as  the  subsequent  proceed- 
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ings,  were  void.  If  void,  then  the  defendant 
received  from  Butler  one  shilling,  by  color  of 
his  office,  which  was  not  due.  The  amount  of 
the  note  was  due  ;  and,  as  the  agent  of  Grant, 
the  payee,  the  defendant  had  a  right  to  re- 
ceive it.  The  justice  was  authorized  to  enter 
judgment  on  the  note,  by  confession  ;  and  we 
might  presume  it  to  have  been  so  entered,  were 
it  not  positively  proved  that  it  was  entered  as 
upon  trial,  and  not  upon  confession. 

The  questions  of  fact  and  intent,  were  fairly 
submitted  to  the  jury.  It  was  their  province 
to  judge  of  both,  and  of  the  credibility  of  the 
witnesses.  The  jury  have  found,  by  the  ver- 
dict, that  the  cause  before  the  defendant  had 
become  discontinued  before  he  entered  the  ad- 
journment; and  that  he  received  and  demanded 
the  money  by  color  of  his  office,  and  with  the 
corrupt  intent  charged  in  the  indictment. 
These  facts  being  proved,  the  offense  was  com- 
plete. We  are  not  now  to  inquire  whether 
the  verdict  is  such  as  we  might  have  found. 
We  are  not  here  to  decide  the  fact,  but  the  law. 
There  was  no  error  in  the  charge,  and  I  am  of 
opinion  that  the  proceedings  of  the  court  be- 
low are  not  questionable  in  any  view. 

Cited  in— 30  How.  Pr.,  145 ;  3  Blatchf .,  323 ;  36  N.  J. 
L.,  127. 


*MILLER  «.  PLUMB.        [*665 

Fixtures  Pass  to  Vendee,  though  for  Purposes  of 
Trade  or  Manufacture — Contra  as  Between 
Landlord  and  Tenant — Practice. 

As  between  vendor  and  vendee  of  land,  all  flxt- 
urea  pass  to  the  latter,  though  they  were  erected  by 
the  vendor  for  the  purposes  ol  trade  or  manufact- 
ures. 

The  rule  is  the  same  as  between  heir  and  executor. 

But  it  is  otherwise  as  between  tenant  and  landlord 
or  reversioner,  and  as  between  tenant  for  life  and 
remainder-man. 

In  the  C.  P.  a  record,  immediately  after  the  issue 
(of  June  Term,  1825),  continued  the  cause  by  a  gen- 
eral continuance  to  October  Term  then  next ;  and 
then  said,  "  therefore,  let  there  come  a  jury,  &c.,  at 
December  Term  next :  "  and  then  said,  "  at  which 
day,  &c.,  come  the  parties,  &c.,  and  the  jurors,  &c., 
also  come,  who,  to  speak  the  truth,  &c."  Held,  that 
this  referred  the  appearance  of  the  parties,  and  jury: 
and  the  rendition  of  the  verdict,  to  December  Term, 
and  that  there  was  no  error.therefore,  in  the  record. 
But  that,  at  most,  it  was  a  mere  miscontinuance, 
which  was  cured  by  the  Statute  of  Amendments 
and  Jeofails. 

Citations— 3  Johns.,  183 ;  Bull.  N.  P.,  34  ;  2  Johns 
30 ;  3  East,  38 ;  7  Bac.,  258 ;  Easter,  22  Geo.  III.;  1  H 
Bl.,  259,  n. 

AN  ERROR  from  the  C.  P.  of  Monroe  Co. 

Plumb  brought  trover  in  the  court  below 
against  Miller,  for  certain  materials  appertain- 
ing to  a  building  for  manufacturing-  ashes,  viz. : 
2  potash  kettles,  2  five-pail  kettles,  2  troughs,  5 
leaches  and  500  feet  of  boards.  It  appeared,  at 
the  trial,  that  while  Plumb  owned  the  asherv, 
the  materials  in  question  belonged  to  it.  The 
two  potash  kettles  were  set  in  an  arch  of  mason 
work  with  a  chimney.  The  arches  were  set 
upon  a  platform,  but  not  fastened  to  the  build- 
ing. The  troughs  were  sunk  in  the  ground,  so 
that  the  upper  part  was  nearly  even  with  the 
top.  The  boards  were  for  an  upper  floor  in  the 
building.  Two  small  kettles  were  not  set  in 
any  way,  but  stood  in  the  building,  and  were 
necessary  for  use.  In  this  state  of  things,  the 
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plaintiff  below,  Mar.  3,  1824,  articled  to  convey 
the  premises  on  which  the  ashery  stood,  to  the 
defendant  below,  Apr.  15  following,  if  the  con- 
sideration money  was  paid ;  by  which  day  it 
was  paid,  and  the  defendant  took  possession. 
Feb.  11, 1825,  Plumb  conveyed  the  premises  to 
Miller,  by  deed  of  common  warranty,  without 
any  reservation.  Miller  then  demised  the  ash- 
ery; the  lessee  took  possession,  and  used  the 
kettles  until  the  building  was  burnt  down;  and 
afterwards  paid  for  the  use. 

The  court  below  charged  that  the  plaintiff, 
Plumb,  was  entitled  to  recover  ;  and  a  verdict 
and  judgment  was  rendered  for  him  accord- 
ingly. The  defendant  below  excepted  to  the 
charge. 

Immediately  after  issue  on  the  record,  which 
was  of  June  Term,  1825,  the  cause  was  con- 
tinued thus:  "  And  hereupon  the  proceedings 
thereof  are  continued,  &c.,  until  the  1st  Mon- 
day of  October  next  (the  next  term).  Therefore, 
6(56*]  *let  there  come  a  jury  thereof,  &c.,  on 
the  1st  Monday  of  December  next,  &c.  (the 
next  term),  at  which  day,  &c.,  come  the  par- 
ties, &c.,  and  the  jurors,  &c.,  also  come,  who, 
to  speak  the  truth,  &c,"  (setting  forth  the  ver- 
dict). 

Mr.  J.  Boughton,  for  the  plaintiff  in  error, 
contended  that  the  fixtures  passed  by  the  con- 
veyance, and  cited  Bull.  N.  P.,  34;  2B1.  Com., 
428;  Toll.  L.  Ex.,  197,  198,  and  cases  cited  ;  3 
East,  51  ;  3  Atk.,  13  ;  20  Johns..  32  ;  7  Mass.. 
432:  13  Johns.,  404,  406. 

Mr.R.  Beach,  contra,  insisted  that  there  was 
no  formal  error  in  the  record ;  but  if  otherwise, 
the  defect  was  cured  by  the  Statute  of  Amend- 
ments and  Jeofails.  (3  Johns.,  183  ;  7  Id.,  467; 
5  Id.,  89  ;  1  Cow.,  189.) 

That  the  fixtures  did  not  pass,  he  cited  6 
Johns.,  5;  3  Atk..  13. 

Curia,  per  WOODWORTH,  J,  The  first  objec- 
tion is  to  the  form  of  the  record. 

A  continuance  is  entered  from  June  to  Oc- 
tober Term  ;  and  then  an  award  of  venire  to 
December  Term  then  next;  at  which  day  came 
the  parties  ;  and  the  jurors  also  came.  This  is 
sufficiently  plain,  ana  must  be  understood,  that 
the  parties  and  jurors  appeared  at  December 
Term.  Although,  under  the  statute,  the  con- 
tinuance might  have  been  awarded  from  June 
to  Dec.,  without  any  award  of  venire,  the  pres- 
ent entry  is  substantially  the  same  ;  and,  at 
most,  is  only  a  miscontinuance,  which  is  cured 
by  the  Statute  of  Jeofails.  (3  Johns.,  183.) 

The  more  important  question  is,  whether  the 
potash  kettles,  being  affixed  to  the  freehold, 
passed  with  the  land.  If  they  did,  the  court  be- 
low erred;  and  the  judgment  must  be  reversed, 
unless  the  case  falls  within  some  of  the  quali- 
fications or  exceptions  to  the  general  rule. 
That  rule  appears  to  be  well  established,  what- 
ever is  affixed  to  the  freehold  becomes  part  of 
it,  and  cannot  be  removed.  Exceptions  have 
been  admitted  between  landlord  and  tenant ; 
between  tenant  for  life  or  in  tail  and  the  re- 
versioner;  yet  the  rule  still  holds  between  heir 
«G7*J  and  *executor.  (Bull.  N.  P.,  34.)  In 
Holmes  v.  Tremper,  20  Johns.,  30,  Ch.  J.  Spen- 
cer says,  "  when  a  farm  is  sold  without  any 
reservation,  the  same  rule  would  apply,  as  to 
the  right  of  the  vendor  to  remove  fixtures,  as 
exists  between  the  heir  and  executor." 
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Ld.  Ellenborough,  in  the  case  Elwes  v.  Maw, 
3  East,  38,  lays  down  the  law  relative  to  fixt- 
ures as  arising  between  three  classes  of  per- 
sons: 1.  Between  heir  and  executor.  2.  Be- 
tween the  executors  of  tenant  for  life  or  in  tail 
and  the  remainder-man,  or  reversioner.  3.  Be- 
tween landlord  and  tenant;  and  observes  that, 
"in  the  first  case,  the  rule  obtains  with  the  most 
rigor  in  favor  of  the  inheritance,  and  against 
the  right  to  disannex  therefrom,  and  to  con- 
sider as  a  personal  chattel,  anything  which  has 
been  affixed  thereto."  In  the  latter  cases,  the 
reasons  for  relaxing  the  rule  are  obvious, 
upon  motives  of  public  policy.  The  tenant  is 
thereby  encouraged  to  make  improvements, 
and  the  interest  of  trade  promoted,  while  the 
landlord  or  reversioner  has  no  cause  to  com- 
plain, inasmuch  as  the  farm  is  restored  to  him 
in  the  same  state  as  when  he  parted  with  it.  A 
different  rule  would  effectually  check  all  im- 
provements by  the  tenant,  where  it  is  known 
that,  at  the  end  of  the  term,  they  are  to  be  sur- 
rendered to  the  landlord,  or  the  reversioner  of 
tenant  for  life.  But  the  case  between  heir  and 
executor,  and  vendor  and  vendee,  is  widely 
different.  The  ancestor  or  vendor  has  the  ab- 
solute control  not  only  of  the  land,  but  of  the 
improvements.  The  heir  and  executor  are  both 
representatives  of  the  ancestor;  the  vendor  has 
an  election  to  sell  or  not  to  sell  the  inheritance. 

If  he  does  elect  to  sell,  he  knows  that,  by  law, 
the  fixtures  pass  ;  and  there  is  no  good  reason 
why  that  law  should  interpose  in  his  behalf, 
and  protect  him  against  the  loss  of  improve- 
ments which  he  has  deliberately  chosen  to  part 
with.  It  is  for  reasons  of  this  kind,  I  appre- 
hend, the  old  rule  of  law  seems  still  to  hold.  In 
7  Bac.,  258,  this  is  expressly  recognized.  The 
author  observes,  that  although  in  an  action  of 
trover  by  an  executor  against  an  heir,  for  a 
cider-mill,  tried  at  Worcester,  before  Ld.  Ch. 
B.  Comyns,  His  *Lordship  was  of  opin-[*668 
ion  that  it  was  personal  estate,  and  directed  the 
jury  to  find  for  the  executor;  yet  Ld.  Mansfield 
has  observed,  that  that  case,  in  all  probability, 
turned  upon  a  custom;  and  that  where  no  cir- 
cumstances of  that  kind  arise,  the  rule  still 
holds  on  favor  of  the  heir,  seems  fully  estab- 
lished by  the  decision  of  the  Court  of  K.  B., 
in  Lawton  v.  Lawton,  Easter,  22  Geo.  III.  The 
title  of  the  case  referred  to  seems  to  be  Lawton 
v.  Salmon,  and  is  to  be  found  in  1  H.  Bl.,  259, 
note  a.  As  reported,  I  do  not  find  that  Ld. 
Mansfield,  in  giving  this  opinion  of  the  court, 
says  that  the  case  before  Comyns,  Ch.  B., 
turned  upon  a  custom.  Yet  the  whole  scope  of 
the  opinion  is  clearly  against  it.  He  recognizes 
the  relaxation  of  the  old  rule  as  confined  to 
cases  between  landlord  and  tenant,  and  tenant 
for  life  and  remainder-man;  where, for  the  bene- 
fit of  trade,  and  as  an  encouragement  to  lay 
out  money  in  improving  the  estate,  there  has 
been  a  departure  from  the  old  rule,  which  is  no 
injury  to  the  remainder-man,  because  he  takes 
the  estate  in  the  same  condition,  as  if  the  thing 
in  question  had  never  been  raised.  He  adds:  "I 
cannot  find  that,  between  heir  and  executor 
there  has  been  any  relaxation  of  this  sort,  ex- 
cept in  the  case  of  the  cider-mill,  which  is  not 
printed  at  large."  It  was  a  Nisi  Prius  decision, 
and  evidently  considered  as  not  controlling  the 
general  law. 

From  this  review,  it  appears  to  me  that  the 
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case  of  vendor  and  vendee  rests  on  the  same 
ground  as  that  of  heir  and  executor  ;  and  that 
the  fixtures  in  such  cases  are  not  considered  as 
personal  property.  I  incline  to  think  the  evi- 
dence of  conversion  was  sufficient;  and  that  the 
plaintiff  was  entitled  to  recover  for  some  arti- 
cles not  annexed  to  the  freehold  ;  but  as  dam- 
ages were  recovered  for  the  whole,  which  can- 
not now  be  severed,  the  judgment  in  the  court 
below  must  be  reversed,  and  a  venire  de  now 
awarded  by  the  C.  P.  of  Monroe. 

Judgment  reversed. 

Cited  in— 7  Cow.,  321 ;  20  Wend..  639;  3  Edw.,  247 ;  1 
N. Y..  570 ;  18  N.  Y..  31 ;  20  N.  Y.,  349 :  3  Keyes,  352 :  4 
Abb.  App.  Dec.,  59;  1  Trans.  App.,  358 ;  7  Barb..  267  ; 
11  Barb.,  57;  37  How.  Pr.,  392:  5  Abb.  N.  S.,  48: 1  E.  D. 
S.,  612 ;  37  Am.  Dec.,  214,  215  (12  N.  H.,  205):  44  Am. 
Dec.,  355  (17  Vt.,  533);  41  Am.  Rep.,  255  (58  Cal.,  126). 


669*|    *M'FARLAND  t>.  SMITH. 

Letter  Promising  to  Pay  Debts  of  Another  After 
One  Tear,  Provided  Arrangements  should  be 
made  with  Creditors — Means  all  Creditors — As- 
sumpsit  by  One  not  Maintainable  unless  on 
Special  Agreement  to  Wait. 

8.  wrote  a  letter  in  Salem,  addressed  to  C.  of  Sa- 
lem, stating  that  he  (S.)  had  told  R.,  his  brother, 
that  if  he  (R.)  could  make  an  arrangement  with  his 
creditors  there  (Salem),  he  would  be  responsible  for 
payment  in  one  year. 

M.  was  one  of  the  creditors,  and  on  the  letter  being 
shown  to  him, he  waited  one  year,  and  then  demand- 
ed his  debt  of  S. :  and  brought  an  action  on  the 
promise  contained  in  the  letter.  R.  had  other  cred- 
itors at  Salem,  with  whom  no  arrangements  had 
been  made.  Held,  that  the  promise  in  the  letter  was 
upon  the  condition  that  an  arrangement  should  be 
made  with  all  the  creditors  at  Salem;  and  the  action 
would  not.  therefore,  lie. 

Held,  also,  that  if  it  referred  to  an  arrangement 
with  a  single  creditor,  yet  M.  must  prove  a  binding 
agreement  not  to  sue  upon  the  original  debt  within 
the  year;  and  that  there  was  nothing  in  the  fact  that 
he  knew  of  the  letter,  and  actually  waited  a  year, 
which  would  authorize  a  jury  to  infer  such  an  ar- 
rangement. 

A  8SUMPSIT,  tried  at  the  Washington  Cir- 
A  cuit,  Dec.  14,  1825,  before  Walworth, 
Circuit  J. 

The  action  was  founded  on  the  following 
letter  written  by  the  defendant :  "April  15th, 
1824.  John  Crary,  Esq.,  Dear  Sir,  I  have  told 
Richard  that  if  he  can  make  an  arrangement 
with  his  creditors  here,  that  I  will  be  respon- 
sible for  the  payment  of  the  same  in  one  year 
from  this  date;  and  as  I  have  not  time  to  make 
the  arrangement  now,  you  may  give  them  that 
assurance  if  referred  to."  (Signed)  Ezra  Smith. 
It  appeared  at  the  trial,  that  the  defendant  had 
written  this  letter,  which  was  delivered  to  Mr. 
Crary  ;  that  Richard,  named  in  the  letter,  was 
Richard  W.  Smith,  a  brother  of  the  defendant. 
Richard  owed  the  plaintiff  on  a  note  of  $91.17, 
then  due.  A  few  days  after  the  letter  was  re- 
ceived by  Mr.  Crary,  he  showed  it  to  the  plaint- 
iff, on  his  inquiring  whether  the  defendant 
had  given  any  assurance  that  Richard's  debts 
should  be  paid.  Other  creditors  of  Richard 
also  called  on  Mr.  Crary  ;  and  some  of  them 
left  their  demands  with  him.  The  plaintiff, 
when  he  called,  asked  Mr.  Crary  if  the  letter 
would  legally  bind  the  defendant  to  pay  Rich- 
ard's debts,  and  Mr.  C.  answered  that  it  would. 
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In  June,  1825,  the  attorney  for  the  plaintiff 
gave  the  defendant  notice  of  the  debt  due  on 
the  note,  and  demanded  payment,  which  the 
defendant  refused. 

On  these  facts,  the  plaintiff  rested.  The  de- 
fendant moved  for  a  nonsuit,  which  was  over- 
ruled. 

The  defendant  then  proved  the  existence  of 
other  demands  against  Richard,  at  Salem, 
where  the  letter  was  written,  on  which  no 
agreements  had  been  made  to  delay  payment. 

The  objections  taken  to  the  plaintiff's  recov- 
ery were,  among  others,  that  the  defendant's 
letter  was  intended  *of  an  arrangement  [*67O 
with  Richard's  creditors  generally  ;  and  that 
if  an  arrangement  with  any  particular  creditor 
was  intended,  yet  that  none  had  been  shown 
with  the  plaintiff. 

The  judge  overruled  the  first  objection,  and 
left  it  to  the  jury  to  say,  whether  the  plaintiff 
had  agreed  to  delay  the  collection  of  his  debt, 
on  the  faith  of  the  letter,  for  one  year.  The 
defendant  excepted  to  the  decision  and  charge. 
The  jury  found  for  the  plaintiff. 

Other  particulars  will  be  found  stated  in  the 
opinion  of  the  court. 

On  the  bill  of  exceptions, 

Mr.  S.  Stevens,  for  the  defendant,  now  moved 
for  a  new  trial. 

Mr.  J.  Willard,  contra. 

Curia,  per  SUTHERLAND,  J.  I  think  the 
judge  erred  in  the  construction  of  the  letter, 
or  agreement  of  the  defendant,  which  is  the 
foundation  of  this  action.  He  charged  the  jury 
that  the  true  construction  of  that  agreement 
was,  if  any  one  of  the  creditors  of  Richard  W. 
Smith  would  agree  to  wait  and,  in  pursuance 
thereof,  did  wait  for  the  payment  of  his  debt 
one  year,  he,  the  defendant,  promised  to  pay 
the  debt.  Now  it  appears  to  me,  from  the  terms 
of  the  letter, that  the  defendant  contemplated  an 
arrangement  with  the  creditors  of  his  brother 
at  Salem,  generally.  He  uses  the  plural  noun, 
without  adding  the  qualifying  terms,  "or  any 
of  them,"  and  the  very  nature  and  object  of 
the  undertaking  seems  to  imply  an  expectation 
and  understanding,  on  the  part  of  the  defend- 
ant, that  the  creditors  generally  should  assent 
to  it.  The  motive  of  the  defendant  must  have 
been,  either  to  prevent  his  brother's  property 
(if  he  had  any)  from  being  sacrificed  by  his 
creditors,  or  to  save  him  from  arrest  or  impris- 
onment. Neither  of  these  objects  would  be 
accomplished  by  the  assent  of  a  single  creditor 
to  the  proposition.  It  appears  from  the  testi- 
mony of  Mr.  Crary,  that  Richard  W.  Smith, 
the  brother  of  the  defendant,  had  just  been  ad 
mitted  an  attorney  of  this  court  ;  that  the  de 
fendant  had  purchased  a  *library  for  [*67  1 
him,  and  was  desirous  of  having  him  remove 
from  Salem  to  Whitehall,  for  the  purpose  of 
establishing  himself  in  business  at  that  place. 
And  it  is  to  be  inferred  from  the  evidence,  that 
the  defendant  apprehended  that  the  creditors  of 
his  brother  would  not  permit  him  to  leave  Sa- 
lem, unless  they  had  some  security  for  their 
demands  ;  or  if  they  did,  that  he  could  not 
prosecute  his  profession,  with  any  prospect  of 
success,  with  these  debts  impending  over  him. 

The  intention  of  the  defendant,  therefore,  as 
derived  from  the  terms  of  his  letter,  is  strongly 
corroborated  by  all  the  circumstances  in  the 
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case.  Admitting  the  letter  to  contain  a  bind- 
ing promise  on  the  part  of  the  defendant  to 
pay  the  debts  of  his  brother,  in  one  year,  it  is 
upon  the  condition  that  his  brother  can  make 
an  arrangement  with  all  his  creditors  at  Salem 
for  a  year's  indulgence. 

Having  instructed  the  jury  as  to  the  legal 
import  of  the  contract,  he  further  charged  them, 
"that  if  they  were  satisfied  from  the  testimony, 
that  the  plaintiff  had  agreed  to  wait  and  delay 
payment  of  his  debt,  so  that  he  had  no  right 
to  sue  Richard  for  his  debt  for  one  year,  then 
they  must  find  for  the  plaintiff." 

If  the  judge  was  right  in  the  construction 
which  he  put  upon  the  contract,  then  the  legal 
proposition  embraced  in  the  succeeding  part 
of  the  charge  was  undoubtedly  correct,  as  an 
abstract  proposition.  But  the  objection  to  it 
is,  that  there  is  not  a  particle  of  evidence  in 
the  case,  that  the  plaintiff  ever  did  make  any 
agreement  with  the  defendant  or  his  brother 
Richard,  or  any  one  in  their  behalf,  to  suspend 
the  collection  of  his  debt  against  Richard  for 
a  single  hour.  All  the  evidence  on  this  point  is 
contained  in  the  testimony  of  Mr.  Crary.  He 
states  that  the  plaintiff  called  on  him,  and 
asked  him  if  the  defendant  had  given  any  as- 
surance that  R.  W.  Smith's  debts  would  be 
paid.  That  the  witness  then  showed  the  letter 
as  containing  the  assurance  which  had  been 
given  by  him.  That  the  plaintiff  showed  the 
witness  a  note  against  R.  W.  Smith.  That  no 
other  agreement,  whatever,  was  made  between 
witness  and  the  plaintiff,  that  the  plaintiff 
should  wait  on  R.  W.  Smith  for  his  pay,  than 
672*]  *what  might  be  inferred  from  the  trans- 
action stated.  The  plaintiff  asked  the  witness 
if  the  letter  would  legally  bind  the  defendant 
to  pay  the  debts  of  R.  W.  Smith,  and  the  wit- 
ness answered  in  the  affirmative.  He  requested 
the  witness  to  keep  the  letter,  and  appeared  to 
be  satisfied. 

There  is  nothing  in  this  that  amounts  to  an 
agreement  of  any  sort.  The  plaintiff  might, 
the  next  day,  have  put  his  demand  in  suit, 
without  the  violation  of  any  legal  or  moral  ob- 
ligation on  his  part.  The  charge  of  the  judge 
was  calculated  to  mislead  the  jury.  They  had 
a  right  to  infer  from  it,  that  in  the  opinion  of 
the  judge,  the  evidence  in  the  case  warranted 
the  conclusion  that  the  plaintiff  had  made  such 
an  agreement,  or  that  the  fact  of  abstaining 
from  suing  was  equivalent  to  an  agreement 
not  to  sue. 

It  was  clearly  proved  that  there  were  other 
creditors  of  Richard  besides  the  plaintiff,  by 
some  of  whom  he  was  sued.  On  these  grounds, 
we  are  of  opfhion  that  the  verdict  ought  to  be 
set  aside,  and  a  new  trial  granted. 

We  have  not  thought  it  necessary  to  express 
any  opinion  upon  the  other  points  raised  in  the 
case,  because,  according  to  our  construction  o1 
the  defendant's  letter,  it  was,  at  most,  a  prom 
ise  to  pay  the  debts  of  Richard  upon  a  certain 
condition,  which  the  case  shows  conclusively 
never  was  complied  with  on  the  part  of  his 
creditors.  Whether  the  defendant  would  have 
been  bound  to  pay,  if  that  condition  had  been 
complied  with,  is  of  no  importance  to  deter 
mine. 

New  trial  granted. 
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*FLOWER  ET  AL.  [*673 

THE  ^ETNA  FIRE 'INSURANCE  COM- 
PANY OF  THE  CITY  OF  NEW  YORK. 

1.  On  Charge  of  Specific  Fraud,  against  a  Party 
in  Civil  Action,  His  Character  not  Generally 
in  Issue.  2.  Description  of  Property  Insured 
in  Policy  is  Warranty  that  it  is  as  Described. 

In  general,  where  a  party  is  charged  with  a  specific 
*raud  in  a  civil  action,  his  character  is  not  in  issue, 
The  evidence  of  fraud  cannot  be  repelled,  therefore, 
jy  proving  his  general  good  character  for  integrity. 

Tne  case  of  Ruau  v.  Perry,  3  Cai.,  120,  was  an  ex- 
jeption  to  this  rule,  being  a  charge  of  gross  deprav- 
.tyand  fraud  upon  circumstances  merely. 

The  description  of  the  property  insured  in  apolicy 
against  loss  by  fire,  is  a  warranty  that  the  property 
s  as  described;  and  if  untrue  in  substance,  the  policy 
is  void,  though  the  misdescription  arise  from  mis- 
iake :  and  there  be  no  fraud. 

Thus,  where  a  policy  of  this  kind  described  the 
subject  insured,  as  the  stock  in  trade  of  the  insured, 
contained  in  a  two  story  frame  house  filled  in  with 
brick.  No- 152  Chatham  St.;  the  house  No.  152  being  a 
frame  house  not  filled  in  with  brick ;  held,  that  the 
policy  was  void. 

Citations— 3  Cai.,  120 ;  2  Bos-  &  P.,  532,  n.  a;  4  Mass.- 
337:  1  Marsh.  Ins.,  ,335, 339,  347 ;  2  Cai.,  48;  20  Johns., 
198;  Phil.  Ins.,  125;  8  Johns.,  237,  319;  2  H.  Bl.,  574  ; 
3  Burr.,  1909. 

A  SSUMPSIT.on  a  policy  of  insurance  against 
li  fire;  tried  at  the  N.  Y.Circuit,  July  6, 1826, 
before  Edwards,  Circuit  J. 

The  plaintiffs,  at  the  trial,  proved  a  policy 
executed  by  the  defendants,  on  the  stock  in 
trade  of  the  plaintiffs,  consisting  of,  &c.,  con- 
tained in  a  two  story  frame  house,  filled  in  with 
brick,  situate  at  No.  152  Chatham  St.,  in  the 
City  of  N.  Y.  It  appeared  that  the  house  No. 
152  Chatham  St.  was  burned,  with  the  plaint- 
iffs' stock  in  trade  ;  but  that  the  house  was  a 
wooden  building,  with  hollow  walls,  and  not 
filled  in  with  brick.  That  one  of  the  conditions 
attached  to  the  policy  was,  that  if  any  person 
insuring  any  building  or  goods  at  the  uEtna 
office,  should  describe  the  same  otherwise  than 
as  they  really  were,  so  that  the  same  might  be 
insured  at  less  than  the  rate  of  premium  spec- 
ified in  the  printed  proposals  of  the  Company, 
such  insurance  should  be  void  and  of  no  effect. 
Evidence  was  given  at  the  trial  on  the  question, 
whether  the  plaintiffs  had  been  guilty  of  fraud 
in  procuring  an  over  valuation  of  the  goods 
destroyed;  and  among  other  evidence, the  judge 
allowed  proof  on  the  part  of  the  plaintiffs,  of 
their  good  character  for  integrity.  This  was 
objected  to,  and  made  one  point  of  exception 
by  the  defendants. 

The  defendants  insisted  that  the  description 
of  the  goods,  as  being  in  a  house  filled  in  with 
brick,  was  a  warranty  which  must  be  strictly 
complied  with.  The  judge  so  considered  it ; 
but  he  received  evidence  to  show  that  the 
wrong  description  was  either  a  mistake  of  the 
plaintiffs,  or  of  the  agent  of  the  defendants  ; 
and  charged  the  jury  that  if  the  plaintiffs  made 
no  representation  of  the  character  of  the  prop- 
erty *insured,  but  the  agent  of  the  Com-  [*674 
pany  took  it  upon  himself  to  describe  it,  the 
plaintiffs  were  not  bound  to  answer  for  the 
error.  That  if  the  plaintiffs  did  made  the  de- 
scrption,  but  not  fraudulently,  for  the  purpose 
of  getting  insurance  at  a  reduced  rate,  but 
through  mistake,  still  they  were  entitled  to  re- 
cover. 
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The  defendants'  counsel  excepted  to  the  de- 
cisions and  charge  of  the  judge. 

Verdict  for  the  plaintiffs  for  $3,042.80. 

On  the  bill  of  exceptions, 

Mr.  Talcott,  Atty-Gen.,  for  the  defendants, 
now  moved  for  a  new  trial.  He  insisted  that 
the  judge  erred  in  admitting  evidence  of  the 
plaintiffs'  character.  (4Esp.,50;  Bull. N.P., 296.) 

The  description  of  the  premises  in  the  policy 
was  conclusive  in  a  court  of  law.  It  amounted 
to  an  express  warranty;  and  being  written,  con- 
trolled the  printed  clauses.  The  description  was 
material  to  the  risk.  (Phil.  Ins.,  125  ;  Whart. 
Dig.,  321,  pi.  36;  Id., 329,  pi.  118;  14 Mass.,  106; 
1  Dall.,  164.)  A  representation  amounts  to  a 
warranty,  if  it  appear  to  have  been  so  intended 
by  the  parties.  (2  Cai.,  48;  2  Binn.,  371,  372;  4 
Mass.,  337,  340;  3  Dow,  262.) 

The  warranty  being  falsified,  it  was  not  ma- 
terial whether  it  was  the  result  of  fraud  or  mis- 
take. In  neither  view  could  the  plaintiffs  re- 
cover. (3  Dow,  255.)  • 

Messrs.  G.  C.  Bronson  and  H.  Maxwell,  con- 
tra. It  is  well  settled  in  this  court,  that  good 
character  may  be  given  in  evidence  in  answer 
to  a  charge  of  fraud.  (3  Cai.,  120.) 

The  surveyors  of  the  insurance  company  gen- 
erally describe  the  subject  of  insurance.  If  this 
be  their  business,  the  plaintiffs  should  not  suf- 
fer for  the  inaccuracy. 

The  description  is  mere  matter  of  represen- 
tation, and  not  a  warranty.  The  authorities 
cited  on  the  other  side  are  of  marine  insurance, 
and  do  not  apply.  That  description  of  insur- 
•  ance  forms  an  exception  in  this  respect.  The 
present  case  must  rest  on  general  principles;  and 
O7o*]  *clearly,  upon  that  foundation,  this 
mere  representation  cannot  be  considered  a 
warranty.  Marine  polices  are  a  peculiar  class 
of  contracts;  and  their  meaning  was  settled  by 
judicial  decisions.  (1  Burr  ,  347.)  These  poli- 
cies are  generally  effected  on  the  representa- 
tion of  the  assured  (3  Burr.,  1909);  and  many 
times  the  subject  is  at  too  great  distance  to 
undergo  the  examination  of  the  underwriter. 
If  the  clause  in  question  is  to  be  tested  by  or- 
dinary rules,  it  is  clearly  no  warranty.  (1 
Johns.,  96;  4  Id.,  421;  20  Id.,  196.)  The  pro- 
posals show  the  meaning  of  the  parties.  They 
are,  substantially,  that  misdescription  shall  not 
vitiate,  unless  it  be  fraudulent.  Whether  the 
description  was  intended  as  a  warranty,  was 
a  question  of  intention,  as  in  other  cases  of  rep- 
resentation. 

Curia,  per  SA.VAOB,  Gh.  J.  As  to  the  evi- 
•dence  of  character,  it  was  said  by  this  court,  in 
Rn<in  v.  Perry,  3  Cai.,  120,  "  that  in  actions  of 
tort,  and  especially  charging  a  defendant  with 
gross  depravity  and  fraud,  upon  circumstances 
merely,  evidence  of  uniform  integrity  and 
good  character,  is  oftentimes  the  only  testi- 
mony which  a  defendant  can  oppose  to  suspi- 
cious circumstances."  The  rule  in  England  is 
this  :  "  that  in  a  direct  prosecution  for  a  crime, 
such  evidence  is  admissible;  but  when  the  prose- 
cution is  not  directly  for  the  crime,  but  for  the 
penalty,  it  is  not."  Atty-Gen.  v.  Bowman,  2 
Bos.  &  P.,  532,  note  a.  That  was  an  informa- 
tion against  the  defendant  for  keeping  false 
weights,  and  for  attempting  to  corrupt  an  of- 
ficer. Eyre,  Ch,.  /?.,  said  :  "  I  cannot  admit  this 
evidence  in  a  civil  suit."  If  such  evidence  is 
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admissible  here,  it  will  be  proper  in  every  case 
where  unfair  practices  are  alleged.  A  specific 
fraud  is  charged,  that  must  be  met  upon  its 
own  merits,  unless  supported  only  by  circum- 
stances; as  in  the  case  of  Ruan  v.  Perry,  where  a 
naval  officer  was  charged  with  gross  fraud  and 
collusion  with  a  foreign  officer,  upon  slight 
circumstances.  If  such  evidence  is  proper, 
then  a  person  may  screen  himself  from  the 
punishment  due  to  fraudulent  conduct,  till  his 
character  becomes  bad.  Such  a  rule  of  evi- 
dence would  be  extremely  dangerous.  Every 
*man  must  be  answerable  for  every  im-  [*676 
proper  act;  and  the  character  of  every  transac- 
tion must  be  ascertained  by  its  own  circum- 
stances, and  not  by  the  character  of  the  parties. 

I  think  it  very  immaterial  as  regards  this  ac- 
tion, whether  the  error  in  description  arose  from 
design  or  mistake.  The  question  is.did  this  de- 
scription amount  to  a  warranty  that  the  prop- 
erty answered  the  description  ?  The  judge  at 
the  circuit  so  considered  it;  and  it  was  admitted 
on  the  argument,  that  if  the  principles  of  ma- 
rine insurance  are  applicable  to  fire  insurance, 
it  is  a  warranty.  In  the  case  of  Stetson  v.Mass. 
Mutual  Fire  Ins.  Co.,  4  Mass.,  337,  Bewail,  J., 
lays  down  the  law  thus  :  "The.  estimate  of  the 
risk  undertaken  by  an  insurer  must,  generally, 
depend  upon  the  description  of  it  made  by  the 
insured  or  his  agent.  A  mistake  or  omission  in 
his  representation  of  the  risk,  whether  willful 
or  accidental,  if  material  to  the  risk  insured, 
avoids  the  contract."  For  this  he  cites  1  Marsh. 
Ins.,  335,  339.  That  writer  states  that  a  war- 
ranty being  in  the  nature  of  a  condition  prece- 
dent, must  be  fulfilled  by  the  insured,  before 
performance  can  be  enforced  against  the  in- 
surer ;  and  whether  the  thing  warranted  was 
material  or  not,  whether  the  Breach  of  it  pro- 
ceeded from  fraud, negligence, misinformation, 
or  any  other  cause.the  consequence  is  the  same. 
(1  Marsh..  347.) 

In  relation  to  the  sale  of  personal  property, 
it  is  held  that  a  bill  of  parcels  is  not  a  warranty 
that  the  goods  are  what  they  are  represented  to 
be.  (2  Cai.,  48,  and  other  cases  down  to  20 
Johns.,  198.)  But  in  relation  to  policies  of  insur- 
ance.it  is  held  that  a  description  of  a  vessel  is  a 
warranty.  For  instance,  the  description  of  a  ves- 
sel as  Swedish  is  a  warranty  of  her  national  char- 
acter. (Phil.  Ins.,  125,  and  cases  cited  ;  8Johns., 
237,  319.)  Several  cases  in  2  H.  Bl.,  574,  &c., 
show  that  the  conditions  attached  to  the  policy 
are  to  be  considered  parcel  of  the  instrument. 

No  cases  have  been  produced,  to  show  that 
a  description  of  property  insured  by  a  policy 
against  fire,  is  to  be  'construed  differ-  [*O77 
ently  from  a  description  in  a  marine  policy.  I 
can  perceive  no  reason  why  there  should  be  a 
difference.  "  Insurance,"  says  Ld.  Mansfield, 
"  is  a  contract  upon  speculation."  (3  Burr., 
1909.)  "  The  special  facts  upon  which  the  con- 
tingent chance  is  to  be  computed,  lie  most  com- 
monly in  the  knowledge  of  the  insured  only  ; 
the  underwriter  trusts  to  his  representation," 
&c.  He  says  the  insured  need  not  state  what 
the  insurer  knows,  but  the  keeping  back  the 
true  state  cf  the  property  is  a  fraud. 

In  this  case,  the  plaintiffs  ought  to  have 
known  the  true  state  and  condition  of  their 
house,  and  have  truly  represented  it.  Not  hav- 
ing done  so,  they  fail  in  their  action.  The 
property  burned  is  not  the  property  insured. 
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This  is  not  a  case  in  which  equities  should 
be  considered.  It  is  a  sort  of  gambling,  a  spec- 
ulating upon  chances;  and  the  parties  must  be 
held  strictly  and  literally  to  their  contract. 

I  think  the  judge  misdirected  the  jury,  and 
that  a  new  trial  should  be  granted. 

New  trial  granted. 

S.  C.— 7  Wend..  270. 

OpDOsed-1  Md.,  295. 

Denied-  27  Am.  Rep..  198(28  Kan..  756). 

Cited  in— 7  Wend.,  274;  12  Wend.,  460;  16  Wend., 
654 :  5  Hill,  193 ;  5  N.  Y.,  480 ;  7  N.  Y.,  372 ;  2  Barb.,161; 
10  liarb.,  290;  22  Barb.,  537  :  1  Hall,  418;  2  Hall,  638  ; 
1  Sand.,  555 ;  8  How.  (U.  S.),  248 ;  65  Mo..  243 ;  40  Am. 
Dec..  348 :  26  Am.  Rep.,  63  (57  Ind.  381);  40  Am.  Rep., 
9  (4  Lea.,  233);  41  Am.  Rep.,  119  (56  Iowa.  571);  42  Am. 
Rep.,  196  (28  Kan..  756). 


JACKSON,  ex.  dem.  HASBROUCK, 

v. 
VERM1LYEA. 

Possession  of  Small  Tract  Under  Lease,  with 
Claim  of  Title  to  Whole,  Constitutes  Adverse  Pos- 
session of  Whole — Conveyance  of  Land  held  Ad- 
versely, Void — Constructive  Possession — Reserv- 
ation of  Mitt- site — Includes  What — Not  an 
Easement. 

A  lease  of  a  small  tract  of  land,  e.  g.,  63  acres,  and 
actual  possession  by  the  lessee,  of  a  part, with  a  claim 
of  title  to  the  whole,  constitutes  an  adverse  posses- 
sion of  the  whole. 

•And  while  it  is  so  possessed,  a  conveyance.by  any 
one  except  the  adverse  possessor,  to  another,  of  a 
part  of  the  land  so  possessed,  though  It  also  include 
an  adjoining  parcel  not  so  possessed.and  the  grant- 
ee enter  upon  the  latter  parcel,  claiming  to  the 
whole  extent  of  his  conveyance,  will  not  constitute 
the  grantee,  a  constructive,  or  actual  possessor,  be- 
yond the  parcel  on  which  he  enters. 

If  one  have  constructive  possession  by  color  of 
title,  and  occupying  a  part,  another  cannot  acquire 
a  constructive  possession  to  the  same  extent,  in  the 
same  manner ;  but  though  the  latter  enter  on  part, 
with  color  of  title  to  the  whole,  and  claim  the  whole, 
his  possession  will  be  confined  in  extent,  to  the  part 
which  he  actually  occupies. 

An  exception  of  a  mill-site,  in  a  grant  or  lease, 
operates  as  an  exception  of  the  soil  of  the  mill-site ; 
and  so  much  land  as  is  necessary  for  the  mill-pond, 
and  for  erecting  and  carrying  on  the  business  of  a 
mill. 

It  is  not  the  reservation  of  a  mere  easement ;  but 
of  the  soil  itself ;  and  the  grantor  or  lessor,  or  his 
assigns,  may  enter  upon  and  locate  under  the  ex- 
ception, even  after  the  grantee,  or  lessee,  has  con- 
veyed, or  assigned,  or  mortgaged  his  interest  to  an- 
other. 

Citation-lCow.,  286. 

"EJECTMENT  for  25  acres  of  land,  including 
J-^  a  grist-mill  in  Middletown,  Delaware  Co; 
678*]  tried  at  the  circuit  in  that  *county, 
Sept.  1,  1823.  before  Nelson,  Circuit  J.\  when 
a  verdict  was  taken  for  the  plaintiff,  subject  to 
the  opinion  of  this  court,  on  a  case. 

Messrs.  Ruggles  and  Hasbrouck,  for  the  plaint- 
iff, cited  16  Johns.,  184  ;  4  Id.,  81  ;  10  Johns., 
435. 

Messrs.  Sherwood  and  Parker,  contra,  cited  2 
Cow.,  283  ;  Runn.  Ej.,  113  ;  1  Wils.,220;Bull. 
N.  P.,  110. 

The  facts  are  stated  in  the  opinion  of  the 
court,  which  was  delivered  by, 

WOODWORTH,  J  The  plaintiff  claimed  title 
as  the  assignee  of  a  mortgage,  executed  by 
Noah  Ellis  to  Phillip  Sickler,  dated  Oct.  5, 
1811.' 

The  premises  described  contained  25  acres, 
and  included  part  of  a  grist-mill  in  possession 
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of  the  defendant.  It  appeared  that  Ellis  was 
in  possession  of  the  premises  at  the  date  of  the 
mortgage,  by  virtue  of  a  lease  from  Gen.  Arm- 
strong to  him,  and  continued  in  possession  for 
several  years  thereafter,  when  he  surrendered 
to  the  mortgagee. 

The  defendant  disclaimed  having  possession 
of  any  part  of  the  25  acres,  excepting  the  mill 
and  mill-site.  He  read,  in  evidence,  a  lease 
from  Armstrong  to  Andrew  Sickler,  dated  Oct. 
10,  1818,  for  the  mill  and  mill-site,  and  25  acres 
of  land,  being  the  premises  in  question,  which 
lease  was  assigned  to  the  defendant.  A  lease 
from  Armstrong  to  Ellis,  dated  May  1,  1802, 
was  given  in  evidence  by  the  plaintiff.  It  was 
admitted  to  have  lately  come  from  the  hands 
of  Armstrong.  The  signatures  were  erased  and 
the  seals  torn  off.  A  corner  of  the  lease  with 
part  of  the  description  of  the  premises  were 
also  torn  off. 

By  the  case,  the  lease  was  to  be  produced  on 
the  argument ;  it  has  not  been  delivered  tome. 
I  am,  therefore,  unable  to  say  whether  it  con- 
tained any  reservation  of  part  of  the  premises. 
This  fact  is,  then,  to  be  ascertained  by  the  tes- 
timony of  Ellis,  which  was  not  objected  to. 
He  says  the  lease  was  in  his  possession  when 
the  mortgage  was  given  ;  that  the  corner  was 
torn  off  accidentally ;  that  the  seals  remained  on 
as  long  as  he  held  it.  The  description  of  the 
*premises  included  a  part  of  the  mill.  [*679 
Ellis  also  testified  that  he  did  not  know  that 
the  defendant  had  ever  been  in  the  actual  oc- 
cupation of  any  part  of  the  premises,  except- 
ing the  mill  and  pond.  He  could  not  say  from 
recollection,  but  he  believed  the  lease  contained 
an  exception  of  mill-sites,  from  the  circum- 
stance of  his  obtaining  permission  from  Arm- 
strong to  build  the  mill ;  and  from  knowing 
that  mill-sites  were  excepted  in  all  his  leases. 
The  witness  never  claimed  the  mill-site  under 
his  lease.  On  this  state  of  facts,  I  think  we  are 
to  consider,  that,  in  the  lease  to  Ellis,  the  mill- 
site  was  excepted.  I  presume  by  inspection  of 
the  lease,  it  cannot  be  determined  whether  ex- 
cepted or  not.  This,  however,  is  not  express- 
ly stated.  I  apprehend  that  neither  party 
would  be  disposed  to  rest  on  parol  testimony, 
as  to  the  contents,  unless  the  lease  had  been 
defaced,  or  a  part  of  it  destroyed. 

On  this  statement,  the  plaintiff  made  out  a 
title  to  recover  the  25  acres,  excepting  so  much 
as  was  comprehended  within  the  mill-site  re- 
served, provided  the  defendant  was  in  posses- 
sion of  the  land  not  included  in  the  mill-site. 
Hs  admitted  he  had  possession  of  a  part  (the 
mill  and  mill- site),  not  exceeding  two  acres.  The 
plaintiff  offered  no  testimony  as  to  the  extent  of 
the  defendant's  actual  occupancy ;  but  contends 
that,  as  Armstrong  conveyed  to  the  person  un- 
der whom  the  defendant  derives  title,  the 
whole  25  acres,  the  defendant  is  to  be  consid- 
ered as  the  possessor  to  that  extent. 

It  appears  that  the  premises  are  woodland. 
There  are  no  improvements.  The  right  of  El- 
lis passed  to  the  plaintiff  by  virtue  of  the  mort- 
gage. The  land  had  never  been  actually  oc- 
cupied; but  it  will  be  recollected  that  the  lease 
to  Ellis  contained  63  acres,  of  which  the  25 
acres  mortgaged  were  parcel ;  that  Ellis  actu- 
ally occupied  a  part  of  the  63  acres.and  claimed 
title  to  the  whole ;  so  that,  although  the  25 
acres  were  unimproved,  he  had  a  good  adverse 
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possession  to  the  whole,  on  the  ground  of  oc- 
cupancy of  a  part,  and  a  lease  including  the  63 
acres.  The  conveyance  obtained  from  Arm- 
strong in  1818,  although  it  includes  the  25  acres, 
conferred  no  title  to  any  thing  but  the  mill-site; 
68O*]*neither  can  it  operate  so  as  to  transfer 
to  the  defendant  a  constructive  possesssion  of 
the  25  acres,  in  consequence  of  his  having  pos- 
session of  the  small  parcel  comprising  the  mill- 
site. 

I  think  the  defendant  must  be  considered  as 
claiming  title  to  the  25  acres,  having  accepted 
an  assignment  of  the  lease  which  comprised 
them. 

Color  of  title  under  a  deed,  and  occupancy 
of  a  part,  is  sufficient  proof  to  constitute  an  ad- 
verse possession  to  a  single  lot.  (1  Cow.,  286.) 
This  principle  applies  only  to  cases  where  there 
is  no  actual  occupancy  under  a  different  claim. 
Thus,  if  A  takes  a  lease  or  conveyance  for  a 
lot  of  63  acres,  and  improves  a  part,  his  pos- 
session is  valid  for  the  whole  lot ;  not  on  the 
ground  of  having  title,  which  draws  the  pos- 
session after  it,  until  an  actual  adverse  posses- 
sion commences  ;  but  on  the  ground  of  a  claim 
of  title  to  the  whole,  and  a  possession  of  part, 
which  constitutes  a  good  adverse  possession. 
When  a  valid  possession  is  acquired  in  the  lat- 
ter mode,  it  cannot  be  defeated  by  a  subsequent 
entry  on  the  same  lot,  making  an  improvement 
of  a  part,  and  obtaining  title  to  the  whole. 
The  effect  of  such  subsequent  entry  would  be, 
to  give  the  person  so  entering  a  possession  of 
the  part  actually  occupied  and  improved,  but 
no  further.  A  constructive  possession  to  the 
unimproved  part  of  the  lot,  would  remain  in 
him  who  made  the  first  entry  under  claim  of 
title,  and  improved  a  part.  Apply  this  princi- 
ple to  the  present  case.  The  possession  under 
Ellis,  of  the  25  acres,  was  not  impaired  by  the 
assignment  of  the  lease  of  1818,  to  the  defend- 
ant, and  occupation  of  the  mill  by  him.  It  ap- 
pears that  Ellis  never  claimed  the  mill-site. 
The  consequence  is,  that  the  defendant  was  not 
in  possession  of  the  25  acres,  except  that  part 
thereof  which  constituted  the  mill-site;  and  for 
that  portion  the  plaintiff  is  not  entitled  to  re- 
cover. 

Neither  can  he  recover  that  part  which  is 
covered  by  a  part  of  the  mill  and  the  pond, 
supposed  to  contain  not  more  than  2  acres  ; 
because  Armstrong,  having  reserved  mill-sites 
in  his  lease  to  Ellis,  afterwards  granted  the 
same  by  a  conveyance  under  which  the  de- 
tt81*J  fendant  claims.  And  although  *there 
is  no  specific  description  of  the  quantity  of 
land  reserved,  it  must  be  intended  to  include 
so  much  as  might  reasonably  be  required  for 
the  purpose  of  erecting  and  carrying  on  the 
business  of  a  mill.  The  defendant  has  located 
and  entered  upon  a  small  parcel  for  that  pur- 
pose ;  which  the  facts  in  the  case  do  not  enable 
me  to  say  was  unreasonable  or  too  extensive. 
It  is  contended  that  the  reservation  was  mere- 
ly an  easement  or  privilege  ;  but  this  is  evident- 
ly a  mistake.  A  mill-site  is  reserved,  which  is 
a  reservation  of  so  much  land  as  may  be  neces- 
sary for  the  purpose  of  erecting  and  working 
a  mill.  The  plaintiff  has  not  shown  how  much 
land  the  defendant  actually  occupies  as  a  mill- 
site.  The  defendant  admits  the  quantity  of 
two  acres.  Under  his  grant,  he  must  be  con- 
sidered as  having  located  this  parcel,  as  ap- 
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purtenant  and  necessary  to  the  mill.  There  is 
nothing  in  the  case  to  show  that  this,  was  too 
extensive.  It  is  not  material,  whether  the  lo- 
cation was  made  before  or  after  the  execution 
of  the  mortgage  ;  for  if  the  mill-site  was  re- 
served, no  right  to  it  was  acquired  by  the  mort- 
gage ;  and  the  defendant  might  actually  enter 
on,  and  locate  the  premises,  as  well  after  as 
before. 

I  am,  therefore,  of  opinion  that,  as  to  the 
mill-site  on  which  the  mill  was  erected,  the 
defendant  has  shown  title ;  and  as  to  the  25 
acres  of  woodland,  the  defendant  was  not,  in 
judgment  of  law,  the  possessor.  Consequently, 
the  defendant  is  entitled  to  judgment. 

Judgment  for  the  defendant. 

Limited  and  distinguished— 59  N.  Y..  50. 

Cited  in— 9  Cow..  282;  11  Wend.,  37  ;  18  Wend.,  84 ; 
21  Wend.,  294;  23  Wend.,  321:  H.  &  D.,  20;  9  N.  Y., 
329 :  8  Barb.,  263 :  33  Barb.,  391 ;  54  Barb.,  28 :  1  Abb., 
N.  8.,  299 :  1  Rob.,  27T ;  2  Leg.  Obs.,  368  (37  Wis.,  604); 
25  Am.  Dec.,  234  (10  Me.,  224):  37  Am.  Dec.,  191  (12  N. 
H.,  9). 
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New  Trial — Not  Granted,  because  Verdict  is 
Against  Weight  of  Evidence — Examination  of 
Witnesses — Promissory  Note  —  Consideration 
— A  Party  Cannot  go  to  the  Jury  on  two  Con- 
tradictory and  Irreconcilable  Grounds. 

Where  the  testimony  before  a  jury  is  contradict- 
ory, and  the  character  and  credit  of  witnesses  are 
in  question,  a  new  trial  will  not  be  granted  on  the 
ground  that  the  verdict  is  against  the  weight  of 
evidence. 

Where  a  witness  is  introduced  by  a  party,  and  is 
interrogated  as  to  a  particular  fact,  and  the  opposite 
party,  on  cross-examination,  asks  him,  generally,  if 
he  ever  communicated  that  fact  to  any  one,  and  to 
whom,  and  he  answers  that  he  communicated  it  to 
the  party  calling  him ;  this  does  not  entitle  the  party 
calling  him  to  pursue  the  inquiry  as  to  his  own 
reply,  and  other  conversation  with  the  witness  at 
the  time  of  the  communication. 

Otherwise,  if  the  witness  be  asked,  on  cross-exam- 
ination, specifically,  whether  he  made  the  commu- 
nication to  the  party  calling  him. 

It  seems  that  a  note  given  by  a  devisor,  in  his  life- 
time, to  secure  a  devisee  in  a  will,  against  the  alter- 
ation or  revocation  of  the  will,  is  without  consid- 
eration and  void. 

Where  the  maker,  the  defendant,  sought  to  im- 
peach a  note,  by  showing  the  want  of  a  valuable 
consideration ;  and  the  plaintiff  answered  by  prov- 
ing a  pecuniary  consideration ;  and  the  defendant 
replied  by  evidence  of  the  plaintiff's  declarations, 
that  the  consideration  was  not  pecuniary,  but  the 
note  was  given  upon  a  special  agreement  between 
the  parties;  held,  that  it  should  not  be  left  to  the 
jury,  to  say  whether  the  note  was  not  sustained  by 
the  consideration  stated  in  the  plaintiff's  declara- 
tions, as  proved  by  the  defendant. 

A  plaintiff  cannot  go  to  a  jury  upon  two  distinct 
and  inconsistent  propositions  proved  by  himself,  or 
established  by  his  own  proof,  in  connection  with 
his  declarations  as  proved  by  the  defendant. 

Citations— 1  Johns.,  139;  3  Johns.,  508;  7  Johns., 
341 ;  2  W.  HI.,  1249. 

A  SSUMPSIT,  tried  at  the  Oneida  Circuit, 
J\-  Apr.,  1826.  before  Williams,  Circuit  J. 

The  action  was  on  three  promissory  notes, 
dated  respectively  Jan.  21,  Apr.  21,  and  Nov. 
18.  1823,  the  last  for  $2,100.20,  made  by  the 
testator  and  payable  to  the  plaintiff. 

NOTE.— New  trial— Conflict  nf  evidence- Verdict 
avainxt  weiuM  of  evblence—Neicly  itixcnrfrtd  en- 
<lence.  See  Wilkle  v.  Kooeevelt,  3  Johns.  <^as.,  JSOrt. 
note ;  Halsey  v.  Watson,  1  Cai.,  24,  note ;  Mercer  v. 
Sayro,  7  Johns.,  306,  note. 
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After  the  plaintiff  had  proved  the  handwrit- 
ing of  the  testator  to  the  several  notes,  the  par- 
ties went  into  evidence  touching  the  consider- 
ation of  the  large  one,  which,  with  the  points 
arising  upon  it,  and  the  other  matters  material 
to  the  questions  decided,  will  be  found  stated 
in  the  opinion  of  the  court. 

The  jury  found  for  the  plaintiff,  with  $2,- 
468.44  damages. 

A  motion  was  now  made,  in  behalf  of  the 
defendant,  for  a  new  trial. 

Messrs.  W.  H.  Maynard  and  T.  J.  Oakley, 
for  the  motion,  cited  1  Johns.,  139  ;  3.1d.,  506; 
7  Id.,  341 ;  4  Id.,  235  ;  3  Id.,  199  ;  13  Id.,  379  ; 
4Dall.,  Ill,  130. 

Messrs.  8.  Beardsley  and  G.  C.  Branson,  con- 
tra. 

Curia,  per  SUTHERLAND,  J.  The  only  mat- 
ter in  controversy  between  the  parties,  is  the 
note  of  Nov.  13,  1823,  for  $2,100.20,  which 
purports  to  have  been  signed  by  Oliver  Porter, 
the  testator  of  the  defendant.  There  seems  to 
be  no  doubt  of  the  genuineness  of  the  signa- 
ture. But  it  is  contended  by  the  defendant, 
O83*J  either  that  *it  was  obtained  from  Porter 
by  imposition,  when  he  was  in  a  state  of  in- 
toxication, or  that  he  supposed  it  to  be  a  small 
note,  probably  for  twenty-one  dollars  and  twen- 
ty cents;  and  that  the  word  "hundred"  was 
fraudulently  inserted  by  the  plaintiff,  either 
before  or  after  it  was  signed  ;  or  if  signed  with 
a  knowledge  of  its-contents,  that  it  was  given 
without  any  legal  consideration.  The  body  of 
the  note  is  in  the  handwriting  of  the  plaintiff. 

The  real  nature  of  this  transaction  is  in- 
volved in  great  doubt  and  mystery  ;  and  I  have 
seldom  had  occasion  to  examine  a  case,  in 
which  I  found  it  so  difficult  to  arrive  at  a  satis- 
factory conclusion.  The  witnesses  were  very 
numerous,  and  their  testimony  extremely  con- 
tradictory ;  and  the  verdict  of  the  jury  must 
haVe  been  very  essentially  influenced  by  the 
general  character  and  appearance  of  the  wit- 
nesses, and  their  manner  of  testifying.  Some 
of  them  were  directly  impeached  ;  others  were 
shown  to  have  given  various  and  contradictory 
accounts  of  the  same  transaction  ;  others  stood 
in  different  degrees  of  relationship,  or  connec- 
tion with  the  parties  ;  and  may  have  been  sup- 
posed, by  the  jury,  to  have  testified  under  the 
influence  of  strong  prepossessions. 

In  truth,  the  case  is  characterized  by  all  the 
circumstances  which  render  it  peculiarly  prop- 
er for  the  determination  of  a  jury  ;  and,  with- 
out intending  to  express  any  opinion  as  to  the 
weight  or  preponderance  of  evidence,  we  have 
no  hesitation  in  saying  that  the  verdict  is  not 
so  clearly  and  unquestionably  against  it,  as  to 
justify  us  in  setting  it  aside  on  that  ground. 

The  motion  for  a  new  trial  must,  therefore, 
be  denied,  unless  the  judge  erred  in  the  admis- 
sion or  rejection  of  evidence,  or  in  his  charge 
to  the  jury. 

It  does  not  appear,  from  the  case,  that  any 
exception  was  taken  upon  the  trial,  to  any  de- 
cision of  the  judge,  or  to  any  opinion  expressed 
by  him  in  his  charge  to  the  jury.  We  should 
be  justified,  therefore,  in  refusing  to  entertain 
any  question  in  relation  to  either.  But  it  is 
not  within  the  recollection  of  the  court,  that 
this  objection  was  taken  upon  the  argument. 
In  a  case  of  so  much  importance,  therefore, 
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*wewill  presume  that  exceptions  were,  [*684 
in  fact,  taken,  and  that  the  formal  statement 
of  them  was  unintentionally  omitted  in  draw- 
ing the  case. 

The  first  exception  relates  to  the  testimony 
of  Simon  Hyde.  He  was  a  witness  for  the  de- 
fendant ;  and,  in  his  direct  examination,  stated, 
that  in  Nov.  or  Dec.,  1823,  Wiuchell  showed 
him  a  note,  upon  the  back  of  which  was  writ- 
ten Oliver  Porter's  note,  for  $2,100  and  some 
cents,  which  he  believes  to  be  the  note  in  ques- 
tion. Winchell  was  then  on  his  way  to  Con- 
necticut, and  the  witness  asked  him  how  he 
came  by  such  a  note  against  Porter?  Winchell 
replied  that  he  had  some  money  which  he  did 
not  wish  to  carry  with  him  to  Conn.,  and  he 
had  left  it  with  Porter,  because  he  knew  it 
would  be  safe,  and  that  he  would  not  use  it. 

Upon  his  cross-examination,  he  was  asked  by 
the  plaintiff's  counsel,  if  he  had  ever  told  any- 
body that  he  had  seen  such  a  note,  or  that  the 
plaintiff  had  such  a  note,  and  if  he  had,  when 
and  whom  ?  The  witness  answered,  that  the 
first  person  to  whom  he  mentioned  it  was  Por- 
ter, the  testator  ;  that  it  was  after  Winchell's 
return  from  Conn. ;  but  how  long  he  could  not 
tell.  The  counsel  for  the  defendant  then  asked 
the  witness  what  Porter  said  about  the  large 
note  when  he  gave  him  the  information  ?  This 
question  was  objected  to  by  the  plaintiff's 
counsel,  on  the  ground  that  the  defendant 
could  not  give  in  evidence  the  declarations  of 
Porter  in  his  own  favor  ;  and  the  objection 
was  sustained,  and  the  question  excluded  by 
the  judge.  The  decision  of  the  judge  was  un- 
doubtedly correct.  The  witness  was  not  asked 
whether  he  had  ever  informed  Porter  that  he 
had  seen  the  note.  But  the  question  was  gen- 
eral, if  he  had  informed  anybody,  and  whom. 
He  was  the  defendant's  witness  ;  and  it  is  not 
to  be  supposed  that  the  plaintiff  knew  what  his 
answer  would  be.  The  question  was  not,there- 
fore,  put  with  the  view  or  expectation  of  bring- 
ing home  to  Porter  knowledge  of  the  existence 
of  the  note  ;  but  for  the  purpose,  probably,  of 
testing  the  accuracy  of  the  witness,  by  com- 
pelling him  to  name  the  individuals  to  whom 
he  had  communicated  the*fact,  if  any ;  [*685 
so  that  they  might  be  called  to  corroborate  or 
impeach  him.  The  disclosure,  therefore,  came 
out  accidentally;  and  did  not  lay  the  foundation 
for  a  course  of  inquiry  which  the  defendant 
had  not  a  right  to  pursue  upon  the  direct  ex- 
amination. Occurrences  of  this  sort  are  not 
only  common,  but  inevitable  in  almost  every 
trial.  It  is  impossible  to  anticipate  what  the  an- 
swer of  a  witness  will  be,  to  a  general  question, 
until  his  answer  is  given.  If  it  is  of  a  nature 
which  would  have  been  inadmissible  upon  a 
direct  and  specific  inquiry,  the  course  is,  not 
to  permit  the  inquiry  to  be  pursued,  and  the 
evidence  to  be  repelled  by  other  testimony, 
but  to  exclude  the  answer  from  the  considera- 
tion of  the  jury,  so  far  as  it  was  improper  to 
have  been  given.  There  is  no  danger  of  a  jury 
being  misled  or  prejudiced  by  such  circum- 
stance. The  presiding  judge  will  explain  to 
them  why  they  are  to  disregard  the  evidence; 
and  that  no  inference  is  to  be  drawn  from  it 
against  the  opposite  party,  because  he  is  pre- 
cluded from  pursuing  the  inquiry,  and  explain- 
ing it.  If  the  plaintiff's  counsel  had  asked 
specifically,  whether  the  witness  ever  commu- 
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nicated  the  information  in  relation  to  the  note 
to  Porter,  what  Porter  said  on  that  occasion 
would  probably  have  been  competent  evidence, 
for  the  inquiry  could  have  been  made  with  no 
other  view  than  to  raise  the  presumption  of 
his  admission  of  the  genuineness  and  validity 
of  the  note;  and  that  presumption  the  opposite 
party,  of  course,  ought  to  be  permitted  to  re- 
pel. The  question  would  be  considered  as  em- 
bracing, not  only  the  information  communicated 
by  the  witness  to  Porter,  but  Porter's  answer 
also  ;  and  the  answer  would  then  be  evidence 
against  the  plaintiff,  having  been  called  for  by 
him.  But  there  would  be  no  safety  in  putting 
a  general  question  to  a  witness  upon  his  cross- 
examination,  if  his  answer  might  be  the  means 
of  rendering  the  declaration  of  the  opposite 
party  evidence  in  his  own  favor,  without  be- 
ing called  for  by  his  antagonist. 

The  remaining  objections  are  to  the  charge 
of  the  judge. 

686*]  *The  first  exception  is  unfounded  in 
fact.  It  is,  that  the  judged  erred  in  not  charg- 
ing the  jury,  when  required  so  to  do,  that  if 
the  note  of  $2,100.20,  was  given  as  a  security 
for  the  will  made  by  Porter,  the  testator,  in  fa- 
vor of  the  plaintiff,  it  was  not  given  on  a  good 
legal  consideration  ;  and  that,  therefore,  the 
plaintiff  could  not  recover  upon  it.  The  de- 
fendant submitted  that  proposition  in  writing 
to  the  judge,  and  requested  him  so  to  charge 
the  jury.  And  he  did  expressly  charge  them, 
that  the  legal  proposition,  so  submitted  by  the 
defendant,  and  which  he  repeated  to  the  jury, 
was  well  founded  in  law  ;  and  that  it  was  for 
•  the  jury  to  decide  whether  it  was  or  was  not 
applicable  to  the  state  of  facts  in  the  cause. 
That  is,  if  they  believed,  from  the  evidence, 
that  the  note  in  question  was  given  by  Porter 
to  the  defendant,  as  a  security  or  guaranty 
against  Porter's  canceling  or  altering  his  will, 
by  which  he  had  devised  his  farm  to  the  plaint- 
iff, then  the  plaintiff  could  not  recover  on  that 
note — the  consideration  being  one  which  would 
not  support  such  a  promise.  The  charge,  on 
this  point,  is  unexceptionable. 

The  next  point  taken,  is,  ''that  the  judge 
erred  in  charging  the  jury  that  the  plaintiff 
could  recover,  if  the  note  was  given  for  any 
other  consideration  than  the  one  the  plaintiff 
had  attempted  to  prove." 

The  course  taken  upon  the  trial  was  this  : 
the  plaintiff  first  proved  the  execution  of  the 
note,  and  that  he  had  worked  for  Porter  for 
about  a  year,  at  $1  per  day,  and  had  paid  and 
advanced  several  small  sums  of  money  for  him. 
He  then  rested  ;  and  the  defendant  proceeded 
to  impeach  the  note,  by  proving  the  declara- 
tions of  the  plaintiff,  about  the  time  when  the 
note  was  given,  which  went  to  show  that  he 
then  claimed  only  a  small  sum  as  due  from 
Porter.  2.  By  showing,  that  from  Porter's  cir- 
cumstances in  life,  and  means  of  living,  and 
habits  of  business  and  industry,  it  was  ex- 
tremely improbable  that  he  could  have  con- 
tracted so  large  a  debt.  That  the  productions 
of  his  farm  were  nearly,  if  not  quite,  sufficient 
to  support  his  family  ;  and  that  he  studiously 
avoided  contracting  debts  ;  and  that  his  repre- 
sentatives found  no  money  among  bis  effects 
687*]  after  *his  death.  3.  By  proving  the 
declarations  and  admissions  of  the  plaintiff, 
that  the  note  was  given  for  the  security  of  the 
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will,  as  he  expressed  it.  To  these  declarations, 
several  witnesses  testified — Noah  Clark,  Israel 
Phelps,  Jesse  Carpenter,  Solomon  Stockwell 
and  Robert  Eells. 

The  defendant  then  rested,  and  the  plaint- 
iff called  witnesses  to  prove  that  this  note  had 
been  recognized  and  admitted  by  Porter.  That 
it  was  composed  of  several  smaller  notes — one 
of  $590,  one  of  $450,  and  several  others,  the 
amounts  of  which  were  not  recollected  by  the 
witness;  and  $450  in  cash,  and  a  book  account, 
&c.  That  he  repeatedly  declared  that  he  owed 
the  plaintiff  money,  and  offered  his  farm  for 
sale,  and  demanded  $2,000  down  ;  and  then 
told  the  plaintiff,  he  being  present,  that  if  he 
sold  his  farm  he  would  pay  him.  On  other  oc- 
casions, he  declared  he  owed  the  plaintiff  a 
great  deal  of  money,  as  much  as  his  farm  was 
worth  ;  and  that  he  could  not  pay  him  without 
selling  his  farm. 

Thus,  the  effort  on  the  part  of  the  plaintiff 
was  to  sustain  the  note,  by  proving  an  actual 
pecuniary  consideration  for  it,  either  by  ex- 
press proof  of  that  fact  or  by  implication,  from 
the  acknowledgment  and  recognition  of  the 
note  by  Porter.  He  did  not  pretend  that  it  was 
given  for  any  other  consideration  ;  and  all  the 
evidence  on  his  part  was  intended  to  repel  and 
rebut  the  evidence  given  on  the  part  of  the  de- 
fendant, the  object  of  which  was  to  show, 
either  that  the  note  was  fraudulently  obtained, 
or  altered  by  the  plaintiff  ;  or  if  not,  that  it 
was  given  as  a  guaranty  against  the  change  of 
Porter's  will.  All  the  evidence  as  to  the  latter 
point  consisted  in  the  proof  of  the  plaintiff's 
declarations  and  admissions.  The  plaintiff,  of 
course,  gave  no  evidence  in  support  of  that  al- 
legation. 

Upon  this  state  of  the  evidence,  after  the 
counsel  for  the  defendant  had  submitted  the 
written  legal  proposition  to  the  judge,  which 
has  already  been  stated,  the  plaintiff's  counsel 
also  submitted  a  proposition,  upon  which  they 
asked  the  judge  to  instruct  the  jury.  It  was", 
"  that  if,  from  the  facts  in  the  case,  the  jury 
believed  that  the  plaintiff,  having  the  will  of 
Porter  in  his  favor,  was  apprehensive  that 
*Porter  might  will  the  farm  to  some  [*688 
one  else;  and  was,  therefore,  about  to  leave 
him;  and  that  Porter,  to  induce  him  to  remain 
with  him,  and  labor  for  him  while  he  lived, 
gave  him  the  note  in  question;  and  that  the 
plaintiff  faithfully  performed  that  agreement 
on  his  part;  that  it  was  a  sufficient  legal  consid- 
eration for  the  note;  and  if  they  believed  that 
the  note  rested  wholly  upon  this  consideration, 
or  upon  this,  coupled  with  a  pecuniary  consid- 
eration, as  to  a  part  of  the  amount,  that  the 
note  in  either  case  was  founded  upon  a  suffi- 
cient legal  consideration."  In  relation  to  this 
proposition,  the  judge  remarked  to  the  jury, 
that  it  was  substantially  correct;  and  that  they 
were  to  consider  whether  the  note  had  been 
given  upon  a  full  and  valuable  consideration, 
either  for  money  due,  or  money  and  services 
rendered,  or  to  be  rendered,  by  the  plaintiff  for 
Porter,  or  on  the  consideration  suited  in  the 
proposition,  submitted  by  the  plaintiff's  coun- 
sel, which  was  supported,  the  judge  observed, 
by  the  evidence  to  be  drawn  from  the  confes- 
sions of  the  plaintiff,  compared  with  other  evi- 
dence. And  if  they  should  be  of  opinion,  from 
the  evidence,  that  either  of  the  considerations 
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alluded  to  was  the  consideration  of  the  note, 
and  that  the  plaintiff  had  performed  what  he 
had  undertaken  on  his  part,  and  that  no  fraud 
or  imposition  had  been  practiced  by  the  plaint- 
iff in  obtaining  the  note,  then  it  was  supported 
by  a  sufficient  legal  consideration,  and  the 
plaintiff  would  be  entitled  to  their  verdict. 

It  appears  to  me  that  this  charge  was  calcu- 
lated to  mislead  the  jury.  There  was  not  a  par- 
ticle of  evidence  that  the  note  was  given  upon 
the  consideration  mentioned  in  the  plaintiff's 
proposition,  to  wit:  that  Porter,  having  made 
his  will  in  Winchell's  favor,  and  Winchell  be- 
ing apprehensive  he  would  change  it,  was 
about  to  leave  him;  and  that  Porter  tlien,  to 
induce  him  to  remain  and  work  for  him  as  long 
as  he  lived,  gave  him  the  note  in  question.  It 
will  be  perceived  that  the  previous  will  had 
nothing  to  do  with  the  consideration  supposed. 
And  all  that  relates  to  it  might  be  expunged 
without  affecting  the  legal  character  of  the 
proposition.  It  is  neither  more  nor  less  than 
this:  that  if  Winchell  agreed  to  live  with, work 
689*]  for,  and  *take  care  of  Porter  during  his 
life,  and  in  consideration  thereof,  Porter  gave 
him  the  note  for  $2,100,  and  Winchell  per- 
formed his  part  of  the  agreement,  there  was  a 
good  consideration  for  the  note.  Now  there 
was  not  a  particle  of  evidence  of  any  such 
agreement  or  contract.  The  confessions  or  de- 
clarations of  Winchell,  as  proved,  were,  that 
the  note  was  given  to  secure  the  will,  or  for  fear 
Porter  would  alter  his  will,  and  cheat  him  out 
of  his  property  and  earnings. 

But  the  judge  also  charged  the  jury  that  this 
consideration  was  supported  by  the  evidence  to 
be  drawn  from  the  confessions  of  the  plaintiff, 
as  proved  on  the  part  of  the  defendant;  thus 
making  the  plaintiff's  own  confessions  and 
declarations  evidence  to  support  a  considera- 
tion, totally  different  from  that  which  he  had 
endeavored,  during  the  whole  course  of  the 
trial,  to  prove  was  the  true  consideration;  and 
which  he  had  produced  witnesses  to  support 
by  their  oaths.  If  the  consideration  for  this 
note  was  not  entirely  pecuniary,  then  Benjamin 
Shattuck,  the  principal  witness  for  the  plaint- 
iff, was  guilty  of  the  most  gross  and  deliberate 
perjury,  and  must  have  been  suborned  by  the 
plaintiff  himself.  Can  a  party  be  permitted  to 
go  to  a  jury  upon  two  distinct  and  entirely  con- 
tradictory and  irreconcilable  grounds?  Sup- 
pose the  plaintiff  had  first  proved  that  the  note 
was  given  upon  a  pecuniary  consideration;  but 
apprehensive,  from  the  evidence  given  by  the 
opposite  party,  that  his  witnesses  would  not  be 
credited,  had  then  called  another  lot  of  wit- 
nesses, who  testified  that  it  was  given  upon  the 
contract  or  agreement  which  has  been  sup- 
posed: in  the  first  place,  would  he  have  been 
permitted  to  do  it?  And  if  he  had  been,  should 
the  jury  have  been  instructed,  that  either  of 
the  considerations  proved,  would  support  the 
note?  Ought  they  not  rather  to  have  been 
charged,  that  the  witnesses  effectually  destroyed 
each  other;  and  that  neither  were  entitled  to 
credit?  That  the  plaintiff,  by  taking  two  con- 
tradictory grounds,  had  deprived  himself  of  the 
benefits  of  both?  Can  the  declarations  of  the 
plaintiff  himself,  when  proved  by  the  defend- 
ant, be  more  available  to  the  plaintiff  than  the 
O9O*]  same  facts  *would  be,  if  the  plaintiff 
himself  had  established  them  by  competent 
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evidence?  If  the  plaintiff  had  acquiesced  in  the 
evidence  given  by  the  defendant,  as  to  the  con- 
sideration of  the  note.and  had  reposed  himself 
upon  it  as  a  legal  consideration,  there  would 
have  been  no  objection  to  it.  But  instead  of 
that,  he  denies  that  that  was  the  consideration, 
and  produces  a  multitude  of  witnesses  to  es- 
tablish another  and  entirely  different  one.  He 
maintains,  and  he  labors  by  his  evidence  to 
prove,  that  the  declarations  which  he  is  shown 
to  have  made  as  to  the  considerations,  were 
false;  and  yet  the  jury  are  instructed  that  if 
they  believe  those  declarations,  the  plaintiff  is 
entitled  to  recover. 

Under  these  circumstances,  the  case  appears 
to  me  to  bear  a  strong  analogy  in  principle  to 
that  class  of  cases  in  which  it  has  been  held, 
that,  where  the  consideration  is  set  forth  in  a 
written  contract,  evidence  to  show  that  a  great- 
er or  different  consideration  was  intended,  is 
inadmissible.  (1  Johns,,  139;  3  Johns., 506;  7 
Johns.,  341;  2  W.  Bl.,  1249.)  That  rule,  it  is 
true,  is  founded  on  the  established  doctrine, 
that  a  written  contract  cannot  be  contradicted 
or  varied  by  parol.  But  so  far  as  that  doctrine 
has  any  foundation  in  moral  principle,  inde- 
pendent of  considerations  of  public  policy,  it  is 
this:  that  a  party  shall  be  concluded  by  his  own 
solemn  declarations,  and  shall  not  be  permitted 
to  prove  that  what  he  has  once  declared  io 
writing  was  the  sole  consideration  was  not  so. 
With  how  much  more  force  does  the  principle 
apply  to  a  case,  where  that  declaration  is  made 
by  the  oaths  of  moral  and  responsible  beings, 
in  the  presence  of  God  and  man,  swearing  by 
the  procurement,  and  at  the  instigation  of 
the  party  himself;  and  where  the  contradictory 
evidence  consists  of  his  own  declarations  and 
confessions?  To  permit  those  declarations  un- 
der such  circumstances  to  be  used  in  this  way, 
appears  to  me  to  be  subversive  of  all  morals. 

In  this  respect,  therefore,  we  think  the  judge 
erred,  and  that  a  new  trial  must  be  granted. 

New  trial  granted. 

Cited  in-24  Wend.,  352;  5  Barb.,  457:  11  Barb., 
384 ;  37  Barb.,  529 ;  39  Barb.,  96 ;  6  Duer,  125. 


*COLES  v.  CARTER.        [*691 

Assault  and  Battery — Evidence  of  Former  Re- 
covery  Inadmissible  Under  General  Issue. 

A  former  recovery  is  not  admissible  evidence  un- 
der the  general  issue,  in  an  action  of  trespass ;  e.  g., 
an  action  of  assault  and  battery. 

Whether  it  is  otherwise  in  an  action  on  the  case, 
or  assumpztt,  qucere. 

Citations—  3  Cow.,  120 :  4  Cow.,  559 ;  3  Burr..  1353;  1 
Chit.  PL,  472,  475,  496 ;  10  Johns.,  Ill,  246 ;  12  Johns., 
455;  14  Johns.,  511. 

A  SSAULT  and  battery,  tried  at  the  N.  Y. 
J\.  Circuit,  Oct.  13,  1825,  before  Edwards, 
Circuit  J. 

The  plea  was  not  guilty,  with  notice  of  son 
assault  demesne,  and  moUiter  manus  imposuit,  in 
defense  of  the  defendant's  possession. 

After  proof  had  been  given  at  the  trial, touch- 
ing the  assault,  the  defendant  offered  in  evi- 
dence the  record  of  a  former  recovery  by  him 
for  an  assault  and  battery,  in  an  action  in  the 
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C.  P.  of  N.  Y.,  by  the  defendant  against  the 
plaintiff,  and  one  Clason,  in  which  the  very 
•question  now  in  controversy  was  tried.  The 
record  was  objected  to  as  not  between  the  same 
parties,  and  because  it  was  not  pleaded  in  this 
action.  The  judge,  however,  received  it.  The 
weight  of  evidence  was  decidedly  in  favor  of 
the  identity  of  the  question  in  the  two  actions 
of  assault  and  battery,  and  that  the  points  of 
trial  were  the  same  in  both  suits;  but  the  judge 
left  this  (among  other  questions  of  fact)  to  the 
jury,  who  found  for  the  plaintiff. 

A.  motion  was  now  made  in  behalf  of  the  de- 
fendant, for  a  new  trial,  on  the  ground,  among 
others,  that  the  jury  should  have  found  for  the 
defendant,  upon  the  evidence  of  the  former 
recovery. 

Mr.  J.  Anthon,  for  the  motion,  relied  on 
Gardner  v.  Buckbee,  3  Cow.,  120,  and  Burt  v. 
Sternburgh,  4  Cow.,  559,  as  conclusive  upon 
this  point. 

Mr.  6.  S.  Raymond,  contra,  denied  the  ap- 
plication of  those  cases.  He  said,  the  first  was 
in  assumpsit,  where  special  pleading  is  almost 
entirely  dispensed  with,  and  in  the  latter  no 
question  of  pleading  was  raised.  The  rule  is 
different  in  trespass,  and  assumpsil.  In  tres- 
pass, it  is  well  settled  that  a  former  recovery 
must  always  be  pleaded.  (3  Burr.,  1353.) 

Ouria,  per  SAVAGE,  Ch.  J.  In  the  cases  of 
Gardner  v.  Buckbee,  3  Cow.,  120.  and  Burt  v. 
-692*]  Sternburgh,  4*Cow.,  559,  the  rule  was 
recognized  as  sound  law,  which  was  very  de- 
liberately settled  by  the  twelve  judges  in  the 
Dttche&s  of  Kingston's  case  ;  that  the  judgment 
of  a  court  of  concurrent  jurisdiction,  directly 
upon  the  point  in  issue,  is,  as  a  plea,  a  bar,  or, 
as  evidence,  conclusive  between  the  same  par- 
ties, upon  the  same  matter  directly  in  question 
in  another  court. 

If  the  jury,  in  this  case,  by  their  verdict,  in- 
tended to  negative  the  fact  of  the  transaction 
being  the  same,  it  is  certainly  a  verdict  against 
evidence.  But  if  the  record  was  improperly 
admitted,  and  that  testimony  be  stricken  from 
the  case,  then  the  verdict  is  sustained  by  the 
•evidence.  . 

The  important  question, therefore, is,  whether 
the  evidence  was  admissible  under  the  general 
Issue,  for  it  is  not  embraced  by  the  notice.  The 
•defendant's  counsel  contends  that  this  point 
has  been  settled  in  the  two  cases  referred  to  ; 
"but,  in  the  latter  case,  the  point  could  not 
•arise  ;  and  though  it  was  raised  in  the  first,  yet 
Woodworth,  J.,  who  gave  the  opinion  of  the 
•court,  expressly  declined  deciding  it.  But  if 
it  had  been  decided  in  that  case,  the  decision 
would  not  govern  this.  That  was  attsurnpsit ; 
•this  is  trespass.  In  Bird  v.  Randall,  3  Burr., 
1353,  Ld.  Mansfield  took  a  distinction  between 
actions  on  the  case,  and  actions  for  torts.  He 
says,  a  former  recovery,  release,  or  satisfac- 
tion, cannot  be  given  in  evidence  in  actions 
for  torts,  but  must  be  pleaded.  But  an  action  ! 
on  the  case  is  founded  on  the  mere  justice  and  | 
conscience  of  the  plaintiff's  case,  and  is  in  the 
nature  of  a  bill  in  equity  and,  in  effect,  is  so  ; 
and  therefore,  in  such  a  former  recovery.  &c., 
need  not  be  pleaded,  but  may  be  given  in  evi- 
dence. Chltty  adopts  the  same  distinction.  (1 
Chit.  PI.,  472,  475,  496.) 

This  court  has  often  decided,  in  actions  on 
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contract,  that,  a  former  recovery  must  be  plead- 
ed. In  Fowler  v.  Hait,  10  Johns.,  Ill,  the  court 
say:  "The  defendant,  having  omitted  to  plead 
or  give  notice  of  the  former  trial  and  judgment, 
was  precluded  from  giving  evidence  of  it  at  the 
trial."  So,  also,  in  Dexter  v.  Hazen,  10  Johns., 
246,  and  in  Brown  v.  Wilde,  12  Johns.,  455. 
These  were  all  actions  *on  the  case ;  [*693 
the  first  two  on  contract,  the  last  for  fraud. 
They  were  also  in  a  justice's  court,  where,  at 
least,  as  great  latitude  in  pleading  is  permitted, 
as  in  the  higher  courts.  In  Lyon  v.  Tallmadge, 
14  Johns.,  511,  on  an  appeal  from  chancery, 
Spencer,  J.,  says,  "the  decree  in  the  former 
cause,  to  have  been  available,  should  have  been 
pleaded,  or  relied  on  in  the  answer  as  a  bar. 

From  all  these  cases,  it  seems  to  be  settled, 
that  evidence  of  a  former  recovery  cannot  be 
admitted  under  the  general  issue,  at  least,  in 
trespass.  I  am  of  opinion,  therefore,  that  the 
motion  for  a  new  trial  be  denied. 

New  trial  denied. 

Cited  in— 2  Hill,  481 ;  50  Barb.,  111. 


JOHNSON  t>.  BRIDGE. 

Set-Off—Must  be  Against  Plaintiff  of  Record. 

A  set-off  cannot  be  made  of  a  debt  or  demand 
against  any  one,  other  than  the  plaintiff  on  the  rec- 
ord. 

Thus,  where  the  plaintiff  purchased  a  negotiable 
promissory  note  of  the  payee,  after  the  note  was 
due ;  and  the  payee  was  indebted  at  the  time  of  the 
purchase  to  the  maker ;  in  an  action  by  the  holder 
against  the  maker,  held,  that  the  demand  of  the  lat- 
ter could  not  be  set  off  against  the  holder ;  and  that 
it  was  not  in  any  view,  a  defense  to  the  action. 

Citation— 5  Cow.,  231. 

A  SSUMPSIT  ;  tried  at  the  Madison  Circuit, 
J\.  Mar.,  1826,  before  Williams,  Circuit  J.; 
when  a  verdict  was  found  for  the  plaintiff. 

Certain  exceptions  were  taken  to  the  decision 
of  the  judge,  who  sealed  a  bill  of  exceptions, 
on  which, 

Mr.  J.  A.  Spencer  now  moved  for  a  new  trial. 
He  cited  5  Johns.,  118  ;  5  Cow.,  376. 

Mr.  P.  Gridley,  contra,  cited  16  Johns.,  226; 
19/d.,49,  52. 

The  facts,  with  the  points  decided,  are  stat- 
ed in  the  opinion  of  the  court,  which  was  de- 
livered by, 

WOODWOHTH,  J.  The  plaintiff  declared  on 
a  promissory  note,  dated  Mar.  12,  1823,  pay- 
able June  1,  1824,  to  Sheldon  Smith  or  bearer. 
The  defendant  gave  notice  of  a  set-off  of  a 
note,  made  by  Smith  to  J.  A.  Spencer,  or 
bearer,  payable  on  demand  ;  and  dated  July 
12,  1825.  Also  a  judgment  obtained  by  the 
defendant  against  Smith,  in  June,  1825. 

*The  plaintiff  proved  that  he  pur  [*<J94 
chased  the  note  ;  and  July  25,  1825,  called  on 
the  defendant,  demanded  payment,  and  stated 
that  he  had  purchased  the  note  on  the  Satur- 
day preceding.  The  defendant  said  he  would 
settle  or  pay  it.  Shortly  after,  the  defendant 
called  at  the  plaintiff 'shou.se,  said  he  had  failed 
to  obtain  money,  as  he  expected,  and  wished 
the  plaintiff  not'  to  prosecute. 

The  defendant  offered  to  prove  his  note  and 
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the  judgment  as  a  defense.  The  judge  reject- 
ed the  evidence,  on  the  ground  that  the  de- 
fendant had  not  set  up  such  claim  at  the  time 
the  plaintiff  made  a  demand  of  payment,  but 
had  promised  to  pay  or  settle.  The  defendant 
excepted,  and  a  verdict  was  found  for  the 
plaintiff. 

The  promise,  in  this  case,  to  pay,  was  with- 
out consideration,  as  the  plaintiff  had  previous- 
ly purchased  the  note  ;  and  the  defendant  did 
nothing  to  induce  the  plaintiff  to  purchase. 

On  a  different  ground,  however,  I  think  the 
evidence  inadmissible.  In  the  case  of  Wheeler 
v.  Raymond,  5  Cow.,  231,  the  doctrine  of  set- 
off,  when  relied  on  against  the  plaintiff  on  the 
record,  was  fully  considered.  It  was  there  held 
that  the  Act  has  reference  to  persons  dealing  to- 
gether, and  having  demands  against  each  other; 
that,  in  such  cases,  a  set-off  is  allowed ;  but  that 
where  the  plaintiff  on  the  record  is  a  stranger 
to  the  set-off,  and  the  demand  not  against  him, 
the  set-off  was  not  within  the  provisions  of  the 
Act,  which  declares,  that  if  the  plaintiff  is  over- 
paid, the  jury  shall  find  a  verdict  for  the  de- 
fendant, and  certify  how  much  the  plaintiff  is 
indebted  more  than  the  sum  demanded  ;  and 
that  the  defendant  shall  have  judgment  and 
execution  for  the  balance.  If  this  be  a  sound 
construction  of  the  Act,  it  follows  that  the  set- 
off  is  allowable  only  in  those  cases  where,  if  it 
exceeds  the  plaintiff's  demand,  the  defendant 
may  compel  the  plaintiff  to  pay  the  excess. 

It  will  not  be  pretended  that  this  plaintiff 
was  liable  to  judgment  and  execution,  had  the 
defendant's  set-off  exceeded  his  note.  It  is 
true,  the  plaintiff  took  the  note,  subject  to  the 
equity  which  existed  between  the  payee  and 
695*]  maker.  *But  it  must  always  be  under- 
stood as  inseparable  from  that  principle,  that 
the  equity,  or  defense  relied  on,  is  such  as  may 
be  used  consistently  with  the  established  forms 
of  proceeding  in  a  court  of  law.  They  cannot 
be  made  to  yield  to  the  particular  hardship,  if 
any,  of  a  given  case.  A  set-off  is  only  avail- 
able, in  consequence  of  the  statute,  and  in  the 
manner  there  pointed  out.  "When  a  defendant 
cannot  place  his  defense  within  its  provisions, 
he  can  derive  no  benefit  from  it.  In  the  case 
of  negotiable  paper,  a  defendant  who  has  a  bona 
fide  set-off  may  sustain  an  injury  ;  but  it  is  for 
the  Legislature  to  extend  the  remedy.  This 
construction  of  the  Act  does  not  impair  any  de- 
fense, not  depending  on  the  question  of  set-off. 
If  the  defendant  had  paid  the  note  in  fact,  or 
shown  it  was  not  valid  in  its  origin,  or  other- 
wise discharged,  before  transfer,  and  after  due, 
no  difficulty  would  lie  in  his  way.  But  that  is 
not  the  case.  The  ground  of  defense  is  a  set- 
off,  which  would  be  unobjectionable  in  an  ac- 
tion in  the  name  of  the  payee ;  but  it  is  not 
valid  against  the  plaintiff,  who  sues  in  the 
character  of  indorser,  or  bearer.  The  motion 
for  a  new  trial  must  be  denied. 

New  trial  denied. 

Affirmed— 5  Wend.,  342. 

Cited  in— 9  Cow.,  299 ;  7  Wend.,  226 :  4  Hill.  197 ;  4 
N.  Y..  527 :  23  How.  Pr.,  296  ;  5  Mason,  213,  217 ;  25 
Am.  Dec.,  54  (10  Conn.,  30) ;  26  Am.  Dec.,  708  (6  N. 
H.,  469). 

See  11  Wend.,  504. 
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TOWNSEND  &  TOWNSEND 

t>. 
CARMAN,  Impleaded  with  RING. 

Debt  on  Judgment  Against  Two  Joint  Debtors — 
One  not  Arrested. 

Debt  lies  on  a  judgment  against  two  joint  debtors, 
though  one  was  not  arrested,  and  did  not  appear  in 
the  original  action. 

In  debt  on  such  a  judgment,  it  is  sufficient,  in  an- 
swer to  a  plea  of  the  one  who  was  not  taken  in  the 
original  action,  that  the  debt  for  which  that  action 
was  brought,  was  the  sole  debt  of  the  other  defend- 
ant, to  prove  the  sole  admission  of  the  former,  that 
the  debt  was  joint. 

As  to  the  one  who  was  taken,  semb.  the  record  is 
conclusive  that  the  debt  was  joint. 

Whether  it  is  conclusive  against  both,  qucere. 

Citations— 2  Johns.,  87 ;  16  Johns.,  66 ;  6  Johns.,98: 
1  R.  L.,  521,  sec.  13. 

DEBT  on  judgment,  tried  at  the  Albany  Cir- 
cuit, Sept.  6, 1826,  before  Duer,  Circuit  J. 

The  judgment  declared  on,  was  in  favor  of 
the  plaintiffs  against  Ring,  as  impleaded  with 
Carman,  the  latter  not  being  brought  into 
court  or  appearing.  This  appeared  upon  the 
*record  in  the  original  action.  And  [*69O 
now  Carman  pleaded  those  facts  to  this  action; 
and  also  that  the  promises,  &c.,  for  the  non- 
performance  of  which,  the  judgment  in  that 
action  was  rendered,  were  the  promises  of 
Ring  solely — and  not  the  joint  promises  of 
both  the  defendants.  Replication,  taking  is- 
sue on  their  being  the  sole  promises  of  Ring, 
and  not  the  joint  promises  of  the  defendants. 

At  the  trial,  the  judge  held  that  the  only 
material  question  was  upon  this  issue  ;  and  he 
overruled  the  counsel  for  the  defendants,  who 
insisted  that  the  record  in  the  former  cause 
was  inadmissible  as  evidence  ;  and  that  no  ac- 
tion could  be  maintained  upon  the  judgment, 
its  operation  being  limited  by  statute.  The 
judge  also  decided  that  the  jury  need  not  pass 
upon  the  first  branch  of  the  plea. 

The  plaintiffs,  therefore,  had  a  verdict,  on 
proving  by  (Carman's  admissions,  which  were 
objected  to  as  evidence)  th'at  the  original  prom- 
ises were  joint.  The  defendants  excepted  ;  and 
now  on  the  bill  of  exceptions, 

Mr.  J.  L.  Wendell,  for  the  defendants.moved 
for  a  new  trial. 

Mr.  P.  S.  Parker,  contra. 

Curia,  per  SUTHERLAND,  J.  It  is  admitted, 
on  the  face  of  the  pleadings,  that  the  judgment 
was  obtained  in  the  manner  stated  in  the  plea. 
The  judge,  at  Nisi  Prius,  therefore,  decided 
correctly  in  saying,  that  the  only  inquiry  was, 
whether  there  was  a  partnership  between  Ring 
and  Carman,  when  the  original  debt  was  con- 
tracted. That  was  the  only  issue  joined;  and 
it  was  the  duty  of  the  judge  to  try  it,  whatever 
might  be  his  opinion  of  its  materiality.  The 
evidence  given  by  Cameron  and  by  Wheeler 
was  offered  for  the  purpose  of  proving  a  part- 
nership, from  the  confessions  and  admissions 
of  Carman  himself,  and  not  for  the  purpose 
of  establishing  an  original  individual  liability 
on  his  part.  The  objection  to  its  admission 
under  the  pleadings  was  properly  overruled. 

The  general  objection,  that  an  action  of  debt 
cannot  be  maintained  on  such  a  judgment,  is 
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disposed  of  by  the  cases  of  Dando  v.  DoU,  2 
Johns.,  87  ;  Bank  of  Columbia  v.  Newcomb,  6 
697*]  *  Johns.,  98,  and  Taylor  v.  Pettibone, 
16  Johns.,  66  ;  in  all  of  which  the  point  was 
presented,  and  clearly  and  distinctly  passed 
upon  by  the  court.  The  Statute,  1  R  L.,  521, 
sec.  13,  declares  that  the  plaintiff  shall  have 
his  judgment  and  execution  against  such  of 
the  defendants  as  were  brought  into  court.and 
against  the  other  joint  debtors  named  in  the 
process,  in  the  same  manner  as  if  they  had  all 
been  taken  and  brought  into  court,  by  virtue 
of  such  process  ;  and  the  only  restriction  im- 
posed by  the  Act  upon  the  effect  of  the  judg- 
ment and  execution  is,  "that  it  shall  not  be 
lawful  to  issue  or  execute  any  such  execution, 
against  the  body,  or  against  any  lands  or  goods, 
the  sole  property  of  any  person  not  brought 
into  court."  There  is  nothing  in  the  Act  re- 
straining the  plaintiff  from  bringing  an  action 
of  debt  upon  such  judgment.agamst  all  the  de- 
fendants, nor  from  usmg  the  judgment  as  evi- 
dence of  the  indebtedness  of  all.  If  an  action  can 
be  sustained  upon  such  judgment,  it  must  be 
against  all.  The  judgment  is  to  be  entered  in 
the  usual  form  ;  and  so  far  as  depends  upon 
the  Act,  is  to  be  followed  by  the  usual  conse- 
quences, with  the  restrictions  particularly  spec- 
ified. The  judgment  is,  prima  facie,  evidence 
of  a  debt  against  the  party  not  brought  into 
court.  (16  Johns.,  66.)  How  far,  or  in  what 
respect,  he  may  be  permitted  again  to  enter 
into  the  merits  of  the  original  action,  and  show 
that  he  ought  not  to  have  been  charged,  it  was 
not  thought  necessary  in  the  previous  cases, 
nor  is  it  in  this,  to  determine.  The  defendant 
here,  was  allowed  the  benefit  of  the  only  de- 
fense which  he  claimed;  that  the  original  debt 
was  contracted  by  Ring  solely,  and  not  by 
Ring  and  himself  jointly.  But  he  failed,  in 
the  opinion  of  the  jury,  in  establishing  that 
fact ;  and  we  see  no  ground  for  disturbing  the 
verdict.  The  motion  for  a  new  trial  must  be 
denied. 

New  trial  denied. 

Affirmed— 6  Wend.,  206. 

Cited  in— 14  Wend.,  223;  23  Wend.,  295;  4  Den.,  58; 
4  N.  Y..  538  ;  2  Sandf..  17;  1  Duer.,  23;  4  Rob.,  242 ;  8 
Leg.  Obs..  125 ;  47  Am.  Dec.,  240. 


698*]  *FARN8WORTH  v.  GROOT. 

Erie  and   Champlain  Canals — Packet  Boats  not 
to  be  Detained  by  Freight  Boats. 

In  passing  on  the  Erie  and  Champlain  Canals 
freight  boats  are  bound  to  afford  every  facility  for 
the  passage  of  packet  boats,  as  well  through  the 
lucks,  as  elsewhere  on  the  canal.  And  where  a 
freight  boat,  passing  west  on  the  Erie  Canal  was 
waiting  for  the  emptying  of  a  lock,  when  a  packet 
boat  overtook  her,  held  that  the  packet  boat  should 
PUM  first. 

On  request,  the  master  of  the  freight  boat  refus- 
ing to  consent  to  this,  the  master  of  th«  packet  may 
use  all  necessary  means  to  obtain  the  preference 
due  to  him,  short  of  a  breach  of  the  peace ;  as  by 
pulling  back  the  freight  boat,  and  forcing  his  own 
forward  ;  for  which  no  action  of  trespass  will  lie,  no 
unnecessary  damage  to  the  freight  boat  being  done. 

If  the  freight  bout  be  detained  or  injured  through 
the  obstinate  resistance  of  the  master,  to  the  exer- 
cise of  the  right  of  preference  of  the  packet ;  this  is 
the  fault  of  the  former,  for  which,  he  cannot  re- 
cover damages,  against  the  master  of  the  latter. 

Citations— Act,  April  13,  1820  (sess.  43,  eh.  202,  sees. 
4,  10. 
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ON  ERROR  from  the  Schenectady  C.  P. 
Groot  sued  Farnsworth  in  a  justice's 
court,  in  trespass,  for  obstructing  the  former 
in  passing  a  lock  on  the  Erie  Canal,  and  re- 
covered $5.  On  appeal  to  the  Schenectady 
C.  P.,  Groot  recovered  $15. 

In  the  latter,court,  it  was  proved  at  the  trial, 
that  Groot  had  arrived  at  the  lock  before 
Farnsworth,  both  passing  west.  It  was  regu- 
larly Groot's  turn  to  pass  the  lock,  which  was 
not  more  than  a  quarter  empty  when  Farns- 
worth arrived.  Groot  commanded  a  freight 
boat,  and  Farnsworth  a  packet  boat.  Farns- 
worth, on  coming  up,  asked  permission  of 
Groot  to  pass  first,  which  Groot  refused. 
Farnsworth  then  demanded  it  as  a  right.  On 
being  refused,  he  ordered  his  hands  to  push 
back  Groot's  boat,  which  (on  seeing  the  packet 
boat  approaching)  the  latter  had  hauled  up  into 
the  jaws  of  the  lock.  The  boats  were  thus 
both  wedged  into  the  lock.  Farnsworth's 
hands  attempted  to  push  back  Groot's  boat, 
but  it  was  held  fast  by  his  hands.  This  was 
substantially  the  case,  as  made  out  by  Groot, 
the  plaintiff  below.  According  to  the  defend- 
ant's witnesses,  he  (the  defendant  below)  gave 
no  orders  to  interfere  with  Groot's  boat,  but  it 
was  some  of  the  passengers  who  pushed  the 
boat.  After  about  half  an  hour's  detention, 
the  defendant  below  ordered  his  boat  back, and 
the  plaintiff  below  passed  first. 

The  court  below  denied  a  motion  for  a  non- 
suit, at  the  close  of  the  plaintiff's  testimony  ; 
and  after  the  defendant  had  closed  his  case, 
decided  that  his  matters  of  defense  were  insuf- 
ficient, and  so  instructed  the  jury,  who  found 
for  the  plaintiff  below. 

*The  defendant  below  excepted;  and  [*699 
the  cause  came  here  on  the  record  and  bill  of 
exceptions. 

Messrs.  Beck  and  Linn,  for  the  plaintiff  in 
error. 

Mr.  M.  T.  Reynolds,  contra. 

Curia,  per  SAVAGE,  CJi.  J.  It  is  important, 
first,  to  ascertain  the  relative  rights  of  the  par- 
ties. By  the  4th  section  of  the  Act  for  the 
Maintenance  and  Protection  of  the  Erie  and 
Champlain  Canals,  and  the  works  connected 
therewith,  passed  Apr.  18,  1820,  sess.  43,  ch. 
202,  it  is,  among  other  things,  enacted  that,  "if 
there  shall  be  more  boats,  or  other  floating 
things,  than  one  below, and  one  above  any  lock, 
at  the  same  time,  within  the  distance  aforesaid 
(100  yards),  such  boats  and  other  floating  things 
shall  go  up  and  come  down  through  such  lock 
by  turns  as  aforesaid,  until  they  shall  have 
passed  the  same  ;  in  order  that  one  lock  full  of 
water  may  serve  two  boats  or  other  floating 
things."  By  the  10th  section  (p.  186),  it  is  en- 
acted "that,  in  all  cases  in  which  a  boat,  in- 
tended and  used  chiefly  for  the  carriage  of  per- 
sonsand  their  baggage,  shall  overtakeany  boat, 
or  other  floating  thing,  not  intended  or  used 
chiefly  for  such  purpose,  it  shall  be  the  dutv 
of  the  boatman,  or  person  having  charge  o'f 
the  latter,  to  give  the  former  every  practicable 
facility  for  passing  ;  and,  whenever  it  shall  be- 
come necessary  for  that  purpose,  to  stop,  until 
such  bout  for  the  carriage  of  passengers  shall 
huve  fully  passed."  And  a  penalty  of  $10  is 
imposed  for  a  violation  of  this  duty. 

It  was  evidently  the  intention  of  the  Legis- 
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lature  that  packet  boats  should  not  be  detained 
by  freight  boats,  as  it  was  known  that  the 
packets  would  move  faster  than  the  freight 
boats  ;  and,  in  the  language  of  the  Act,  every 
facility  was  intended  to  be  afforded  them.  But 
the  right  of  passing  when  both  are  in  motion 
might  be  of  little  use,  if  the  packets  must  be 
detained  at  every  lock  until  all  the  freight 
boats  there  have  passed  before  it.  The  fair 
construction  of  the  Act,  undoubtedly,  is,  that 
the  packets  shall  have  a  preference  on  any  part 
TOO*]  of  the  canal  ;  and  to  be  of  *any  use, 
this  right  must  exist  at  the  locks  as  well  as  on 
any  other  part  of  the  canal. 

In  my  judgment,  therefore,  the  defendant 
below  had  the  right  of  entering  the  lock  first, 
and  the  plaintiff  below  was  the  aggressor  in  at- 
tempting to  obstruct  the  exercise  of  that  right. 
Did  the  defendant,  then,  do  more  than  he  law- 
fully might,  in  endeavoring  to  enforce  his 
rights  1  No  breach  of  the  peace  is  pretended. 
No  injury  to  the  boat  was  done.  The  plaintiff 
Tjelow  was  detained,  and  so  was  the  defendant; 
but  the  detention  was  occasioned  by  the  fault 
and  misconduct  of  the  plaintiff  himself.  What 
right,  under  this  view  of  the  subject,  has  the 
plaintiff  below  to  complain  ?  The  defendant 
below  was  the  injured  party.  The  plaintiff  be- 
low was  indeed  liable  to  a  penalty  ;  but  that 
could  not  prevent  the  defendant  below  from 
using  proper  means  to  propel  his  boat,  and  to 
remove  the  obstruction  caused  by  the  plaintiff 
below.  Suppose,  in  any  part  of  the  canal,  the 
defendant  below  had  overtaken  the  plaintiff 
below  ;  and  the  latter  had  refused  to  permit 
the  former  to  pass  ;  and  had  placed  his  boat 
across  the  canal  ;  would  not  the  defendant  be- 
low have  been  justified  in  attempting  to  remove 
the  obstruction,  without  injury  or  breach  of 
the  peace  ?  This,  I  presume,  will  not  be  de- 
nied. The  defendant  below  has  done  no  more. 
I  think,  therefore,  the  court  below  erred  in  re- 
fusing to  instruct  the  jury  that  the  plaintiff  was 
not  entitled  to  recover,  and  the  judgment 
should  be  reversed. 

Judgment  reversed. 
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*GRAVES  ET  AL. 
MERRY  AND  GILBERT. 


Partnership  —  Dissolution  of — General  Notice 
ftujficient.  Except  as  to  Those  who  have  had 
Dealings  with  Firm — Authority  of  One  Part- 
ner to  Sign  Notes  in  Firm  Name,  Implied  from 
Circumstances. 

General  notice  in  the  Gazette  of  the  dissolution  of 
a  partnership  is  sufficient,  as  to  all  persons  who  have 
had  no  previous  dealings  with  the  firm. 

But  as  to  those  with  whom  the  firm  has  dealt,  such 
constructive  notice  is  not  enough.  Actual  notice 
must  be  shown ;  otherwise,  as  to  these,  the  act  of 
one  of  the  former  firm  in  the  partnership  name, will 
bind  all  the  former  partners. 

An  authority  to  one  partner,  to  sign  notes  in  the 
partnership  name,  for  debts  of  the  firm,  may  be  im- 
plied from  circumstances. 

From  what  circumstances  such  authority  may  be 
inferred. 

Citations— 2  Johns..  304;  Peake  N.  P.,  254;  6  Johns., 
144. 

A  SSUMPSIT  on  a  promissory  note  ;  tried  at 
A  the  Oneida  Circuit,  Oct.,  1825,  before  Will- 
iams, Circuit  J.,  when  the  following  facts  ap- 
peared. 
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The  defendants  executed  a  promissory  note, 
Mar.  19,  1824,  dated  that  day,  and  payable  to 
the  plaintiffs,  by  the  style  of  Graves,  Griffin  & 
Co.,  for  $537,  on  which  was  indorsed  a  pay- 
ment. Dec.  3,  1823,  Griffin,  one  of  the  plaint- 
iffs, signed  a  note,  of  that  date,  Graves,  Grif- 
fin &  Co. ,  payable  to  the  order  of  John  Johnson 
&  Sons,  of  the  City  of  N.  Y.,  for  $472.65;  and 
Oct.  11,  1824,  it  was  indorsed  by  them  to  the 
defendants,  without  recourse.  The  plaintiffs, 
Graves,  Griffin  &  Hickox,  had  been  partners  in 
trade  at  Paris,  in  Oneida  Co.  ;  but,  by  agree- 
ment in  writing,  dated  and  executed  Apr.  1, 
1823,  dissolved  their  partnership.  On  the  same 
day,  a  notice  of  dissolution  signed  with  their 
names  at  length,  was  published  in  the  Utica 
Gazette,  printed  in  the  County  of  Oneida,  and 
put  up  at  several  places  in  the  neighborhood 
of  their  residence.  The  notice  stated  that  the 
business  would  be  continued  by  Graves  &  Grif- 
fin, under  a  firm  of  that  title  ;  and  they  imme- 
diately after  carried  on  business  accordingly, at 
the  place  of  the  old  firm.  The  plaintiffs  did  no 
business  afterwards  as  partners.  The  defend- 
ants had  knowledge  of  the  dissolution,  before 
the  note  was  given  to  Johnson  &  Sons. 

In  Oct.,  1824,  the  note  to  Johnson  &  Sons 
was  shown  to  Hickox,  who  said  it  was  an  hon- 
est debt  against  the  firm  ;  but  they  could  not 
avow  it,  as  they  could  not  then  pay  their  old 
debts  ;  that  they  must  have  the  amount  due 
from  the  defendants,  to  pay  their  bank  debt  ; 
and  the  defendants  ought  not  to  have  bought 
the  note.  After  this,  Graves  said  the  plaintiffs 
intended  to  sue  the  defendants  so  quick  that 
they  could  not  set  off  the  Johnson  note.  Three 
notes  had  been  signed  Graves,  Griffin  &  Hick- 
ox,  *in  the  handwriting  of  Graves,  in  [*7O2 
Oct.  and  Nov.,  1823. 

The  defendants  relied  on  the  note  to  Johnson 
&  Sons  as  a  set  off  ;  and  a  verdict  was  taken 
for  the  plaintiffs,  subject  to  the  question  wheth- 
er it  was  admissible. 

Mr.  C.  P.  Kirkland,  for  the  plaintiffs.  One 
partner  6annot  bind  another  in  any  case  after 
dissolution.even  by  giving  a  note  for  a  previous 
debt  of  the  firm.  (The  cases  cited  in  2  Johns. 
Dig.,  new  ed.,  169,  170.)  The  cases  there  cited 
also  show,  that  the  notice  of  dissolution  in  this 
case  was  sufficient. 

Mr.  H.  R.  Storrs,  contra.  Admitting  the  dis- 
solution and  notice  to  have  been  perfect,  there 
is  evidence  in  the  case  of  an  implied  authority 
to  each  member  of  the  firm,  still  to  execute 
partnership  notes  for  the  old  debts  of  the  firm. 
(3  Esp.,  6  ;  1  Id.,  61  ;  1  Campb.,  485;  1  Johns. 
Cas.,  110;  2  Stark., 290;  5 B.  &  A., 447;  2  Johns., 
307;  1  Cai.,  184.) 

But  we  stand  in  the  place  of  the  payees.  John- 
son &  Sons.  With  them  the  plaintiffs  had  deal- 
ings before  their  dissolution.  Johnson  &  Sons, 
therefore,  were  not  affected  by  a  constructive 
notice  in  the  newspaper.  As  to  them,  the  plaint- 
iffs continued  partners  till  actual  notice  was 
given.  None  is  proved  to  have  been  given  at 
any  time. 

Curia,  per  WOODWORTH,  J.  The  question 
to  be  decided,  is,  whether  the  note  signed  by 
Joel  Griffin,  in  the  copartnership  name,  to 
Johnson  &  Sons,  was  obligatory  on  all  the 
plaintiffs. 

In  the  notice  of  set-off,  it  is  stated  that  the 
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defendants  would, on  the  trial,  give  in  evidence,    notice  as  to  the  payees  is  pretended,  except  the 
that  Dec.  3,  1823,  certain  persons,  under  the   publication  in  Utica. 

name  of  John  Johnson  &  Sons,  were  partners  in  j      The  rule  seems  to  be,  that  notice  in  the  news- 
the  City  of  N.  Y.,  and  that  the  plaintiffs  on  that  i  papers,  of  a  dissolution  of  a  partnership,  is  suf- 


day,  at  N.  Y.,  made  a  promissory  note,  the 
handwriting  of  one  of  them  being  thereto  sub- 
scribed ;  and  thereby  promised  to  pay  John 
Johnson  &  Sons,  or  order,  one  day  after  date, 
$472.65,  with  interest,  which  was  indorsed  to 
the  defendants  Oct.  11, 1824. 
7O3*]  *At  the  trial,  a  note  of  this  descrip- 
tion was  given  in  evidence  without  objection. 
The  case  states  that  the  defendants  proved  that 
the  signature  of  the  note  was  in  the  handwrit- 
ing of  Joel  Griffin  ;  and  that  it  was  indorsed  to 
the  defendants  by  the  payees.  From  this  state- 
ment I  infer  that  the  payees  composed  a  firm  in 
the  City  of  N.  Y. 

If  the  note  was  valid  against  all  the  plaintiffs, 
when  in  the  hands  of  Johnson  &  Sons,  the  de- 
fendants are  entitled  to  the  benefit,  for  they  ac- 
auired  the  right  of  the  payees.  Whether  the 
defendants  had  knowledge  or  not,  of  the  disso- 
lution, at  and  before  the  giving  of  the  note,  is 
perfectly  immaterial.  The  contract  in  favor  of 
Johnson  was  negotiable.  Whether  prosecuted 
in  their  names,  or  that  of  an  indorsee,  does  not 
affect  the  question  of  liability. 

A  further  inquiry  is,  was  the  note  of  Dec.  3, 
1823,  given  for  a  debt  contracted  at  that  time, 
or  previous  to  the  dissolution  of  the  partner- 
ship ?  This  is  a  material  fact.  There  is  nothing 
expressly  stated  in  the  case  on  this  point.  If 
the  cause  had  been  submitted  to  the  jury,  one 
question  would  have  been,  whether  the  evi- 
dence warranted  the  inference,  that  the  note 
was  given  for  a  debt  contracted  during  the  ex- 
istence of  the  partnership  ?  On  the  finding  of 
this  fact,  would  in  part  depend  the  question, 
•whether  the  notice  of  dissolution  was  published 
in  such  a  manner  as  to  affect  Johnson  &  Sons 
with  notice  ?  As  the  verdict  is  subject  to  the 
opinion  of  the  court,  we  may  draw  the  same 
conclusion  from  the  facts  proved  that  the  jury 
might  have  done. 

I  incline  to  think  that,  during  the  acknowl- 
edged existence  of  the  partnership,  the  plaint- 
iffs became  debtors  to  Johnson  &  Sons.  I  infer 
this  from  the  fact  proven,  that  the  plaintiffs 
did  no  business  of  any  kind,  as  partners,  after 
their  dissolution  in  Apr., 1823;  that  Hickox  ad- 
mitted it  as  a  joint  debt  against  the  firm,  and 
spoke  of  it  as  an  old  debt;  and  the  remarks  of 
Graves, who  does  not  seem  to  question  their  be- 
ing indebted  ;  but  rather  that  the  defendants 
could  not  avail  themselves  of  a  set  off .  I  should 
certainly  understand  the  witness,  who  said  the 
7O4*1  plaintiffs  did  *no  business  as  partners 
after  the  dissolution,  as  affirming  that  no  new 
copartnership  debt  was  contracted  As  then, 
it  is  evident,  from  all  the  testimony,  that  the 
plaintiffs  were  debtors,  at  some  time,  to  John- 
son &  Sons,  it  is  necessarily  referred  to  a  period 
prior  to  the  dissolution,  in  Apr.,  1823. 


ficient  notice  to  all  persons  who  have  had  no 
previous  dealings  with  the  firm.  This  doctrine 
was  recognized  as  reasonable  and  just,  in  Lans- 
ing v.  Gains  &  Ten  Eyck,  2  Johns. ,  304.  It 
has  received  repeated  sanction  in  the  English 
courts.  The  case  of  Graham  v.  Hope,  Peak. 
N.  P.  Gas.,  254,  is  directly  in  point.  The  de- 
fendants had  been  in  partnership  when  the 
plaintiffs  sold  them  goods.  Afterwards  the  part- 
nership was  dissolved,  and  notice  given  in  the 
London  Gazette;  and  after  this  notice, the  plaint- 
iffs sold  and  delivered  the  goods  for  which  the 
action  was  brought.  Ld.  Kenyon  held  that  the 
Gazette  was  not,  of  itself,  sufficient  notice  to 
the  plaintiffs.  He  laid  it  down  as  a  general 
rule,  that  it  was  incumbent  on  persons  dissolv- 
ing a  partnership,  to  send  notice  of  such  dis- 
solution to  all  the  persons  with  whom  they  had 
dealings  in  partnership.  In  Ketchum  v.  Clarke, 
6  Johns.,  144,  this  question  was  considered. 
Mr.  Justice  Van  Ness,  in  giving  the  opinion  of 
the'court.  observed,  that  it  had  not  been  settled 
by  any  decision  in  this  court,  when  a  partner- 
ship is  to  be  dissolved,  so  as  not  to  bind  the 
copartnership  by  a  new  contract.  He  thought, 
we  ought  at  least  to  go  so  far  as  to  say,  that 
public  notice  must  be  given  in  a  newspaper  of 
the  city  or  county  where  the  partnership  busi- 
ness was  carried  on  ;  *that  public  no-  [*7O5 
tice  in  some  reasonable  manner  must  be  given  ; 
and  that  would  conclude  all  persons  who  have 
had  no  previous  dealings  with  the  firm;  but  as 
to  persons  in  the  habit  of  dealing  with  the  firm, 
public  notice  was  not  sufficient  by  the  English 
law.  The  necessity  and  justice  of  these  rules, 
in  that  case,  received  the  sanction  of  this  court. 
It  follows  that  Johnson  &  Sons,  having  dealt 
with  the  plaintiffs  previous  to  the  notice  of  the 
dissolution,  cannot  be  affected  by  it.  Although 
the  giving  of  the  note  was  a  new  contract,  yet, 
until  notice  of  dissolution  was  given  to  John- 
son &  Sons.such  partner  was  competent  to  bind 
the  firm,  to  all  persons  not  chargeable  with  no- 
tice of  such  dissolution. 

Independent.however.of  this  ground,!  think 
it  may  be  inferred  that  Joel  Griffin  acted  with 
the  knowledge  and  assent  of  the  former  part- 
ners. It  is  not  necessary  to  prove  assent  ex- 
pressly. It  maybe  inferred  from  circumstances. 
Perhaps  a  jury,  had  this  question  been  sub- 
mitted to  them,  might  have  considered  the  evi- 
dence not  satisfactory.  I  cannot  say,  that  had 
they  found  a  verdict  either  way  I  should  be  dis- 
posed to  set  it  aside.  That,  however,  is  a  ques- 
tion not  before  us  ;  we  are  called  on  to  decide 
this  fact.  Upon  mature  deliberation,!  am  satis- 
fied that  neither  Hickox  nor  Graves,  intended 
to  draw  in  question  the  authority  to  give  the 
note.  Hickox's  admission  is  express.  When 
he  says  it  was  an  honest  debt  against  the  firm, 
it  must  refer  to  the  note,  for  that  was  then  pre 


If,  then,  the  facts  are  established,  that  the  sented  to  him.  It  was  an  admission  that  the 
payees  of  the  note  were  merchants  residing  in  firm  were  holden.  There  is  no  direct  udmis- 
N.  Y.,  that  the  plaintiffs,  while  partners,  be-  [  sion  by  Graves.  He  does  not  put  this  objection 
came  indebted  to  them,  and  afterwards  one  of  j  on  the  want  of  authority,  but  on  other  ground, 
the  firm  gave  a  note  for  the  debt  in  the  co-  j  If  there  was  no  authority,  the  presumption  is, 
partnership  name,  the  question  of  law  arises,  j  it  would  have  been  suggested,  because  that  dis- 
whether  Johnson  &  Sons  had  notice  of  the  dis-  posed  of  the  question  at  once.  Instead  of  doing 
solution  when  the  note  was  executed.  No  other  '  so,  he  puts  his  objections  on  ground  altogether 
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untenable — the  commencement  of  a  suit  by  the 
plaintiff  so  quick  as  to  defeat  a  set-off.  This 
was  said  after  the  note  was  indorsed  to  the  de- 
fendants. No  matter  how  soon  the  plaintiffs 
prosecuted, they  could  not,  by  that  act,  gain  any 
advantage.  The  right  to  a  set  off  was  valid, 
provided  the  plaintiffs  were  liable  on  the  note. 
7O6*]  *From  the  facts,  I  think  the  court  are 
warranted  in  presuming  the  assent  of  Graves. 
The  defendants  are  entitled  to  judgment  for 
17.54,  being  the  excess  of  their  note  over  the 
plaintiff's  demands. 
Judgment  for  the  defendants. 

Cited  in-«  Wend.,  424  :  17  Wend.,  538 ;  22  Wend., 
193 ;  12  N.  Y.,  287  ;  89  N.  Y.,  575  (25  Am.  Rep.,  248) ;  24 
Hun,  262 ;  2  Barb..  553 ;  12  Barb.,  54 ;  5  Bos.,  12 ;  2  Mc- 
Lean, 461 ;  57  111.,  219. 


JACKSON,  ex  dem.  ERWIN  ET  AL.,».  MOORE. 

Conveyance  of  Land — Quantity  Yields  to  Bound- 
aries—  What  is  most  Material  and  Certain  Pre- 
vails Over  that  which  is  Lent  so — Extrinsic  Evi- 
dence Inadmissible — How  far  Tenants  in  Com- 
mon are  Affected  by  Acts  of  Co-tenants  in  'Lo- 
cating Lands  under  Deed — Presumption  of 
Grant  —  When  Attowed — Trusts  —  How  Evi- 
denced. 

In  the  description  of  parcels  in  a  conveyance  of 
land  by  boundaries,  or  number  of  the  lot,  or  other 
certain  designation,  the  quantity  being:  mentioned 
in  addition,  without  an  express  covenant  that  the 
land  contains  that  quantity,  the  whole  is  considered 
as  mere  description ;  and  quantity  being  the  least 
certain  part,  must  yield  to  boundaries,  or  the  num- 
ber of  the  lot,  or  other  more  certain  description. 

Effect  should  be  given  to  every  part  of  the  de- 
scription, if  practicable.  But  if  the  thing  to  be 
granted,  appear  clearly  from  any  part  of  the  descrip- 
tion, and  other  circumstances  are  mentioned,  not 
applicable,  the  grant  will  not  be  defeated ;  but  the 
false  or  mistaken  part  will  be  rejected. 

What  is  most  material  and  most  certain,  shall  pre- 
vail over  that  which  is  less  material  and  less  certain. 
Thus,  course  and  distance  shall  yield  to  natural  and 
ascertained  objects,  as  a  river,  a  stream,  a  springier 
a  marked  tree. 

Thus,  where  a  conveyance  was,  of  "  two  tracts  or 
parcels  of  land,  lying,  &c.,  being  township  No.  3, 
&c.,  also  township  No.  4,  &c.,  to  be  6  miles  square; 
and  containing  23,040  acres  each,  and  no  more,"  &c., 
though  these  tracts  were  in  fact  6  by  8  miles  in  size ; 
held  that  the  whole  6  by  8  miles  passed. 

Such  a  description  is  not  ambiguous  in  a  legal 
sense,  so  as  to  be  a  subject  of  elucidation  from  ex- 
trinsic evidence. 

The  acts  of  a  portion  of  the  grantees,  tenants  in 
common,  in  locating  land  under  a  deed,  will  not  af- 
fect the  co-tenants,  unless  it  appear  that  they  sanc- 
tioned these  acts  in  some  way. 

And  the  court  will  not,  in  such  a  case,  presume  a 
grant,  for  the  purpose  of  quieting  ancient  posses- 
sions. 

A  grant  of  land  will  never  be  presumed  from  lapse 
of  time,  unless  it  be  so  great  as  to  create  the  belief 
that  it  was  actually  made ;  or  unless  the  facts  and 
circumstances  in  the  case  show  that  the  party  to 
whom  it  is  presumed  to  have  been  made,  was  legal- 
ly, or  equitably  entitled  to  it. 

A  trust  in  lands  (except  a  resulting  trust)  must  be 
manifested  in  writing ;  but  it  may  be  declared  either 
before  or  after  the  conveyance  to  the  trustee. 

To  make  out  a  resulting  trust,  by  the  payment  of 
the  consideration  money  by  one,  the  deed  being 
taken  in  the  name  of  another,  the  money  must  be 
paid  at  or  before  the  execution  of  the  deed. 

NOTE.— 1.  Real  property^- Deed — Construction  of— 
Natural  objects  control  distances,  &c.  Z.  Resulting 
trust. 

1.  As  a  general  rule  of  construction,  what  is  most 
material  and  certain  controls  that  which  is  less  so ; 
courses  and  distances  .yield  to  visible  and  ascertained 
objects.    See  Doe  v.  Thompson,  5  Cow.,  371.  note. 

2.  Resulting  trust.    See  Jackson  v.  Matedorf,  11 
Johns.,  91,  note. 
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One  may,  by  the  same  conveyance,  take  an  undi- 
vided portion  of  the  land  to  himself  in  his  own  right; 
and  be  a  trustee  for  other  portions  in  the  same  land ; 
and  afterwards  he  may  buy  in,  and  take  a  convey- 
ance to  himself  from  any  or  all  of  his  cestui  que.  trust; 
in  which  case  he  ceases  to  be  a  trustee,  and  becomes 
the  absolute  owner  of  the  share  or  shares  so  pur- 
chased in  by  him. 

Note  (a)  to  this  case,  contains  the  English  doctrine 
of  parcels. 

Citations— 1  Cai.,  493 :  2  Johns.,  37 ;  15  Johns.,  471 ;  5 
Mass..  355;  13  Vin.  Abr.,  pi.  24;  Cro.  Car.,  447,  473;  7 
Johns.,  217, 238 ;  18  Johns..  81 ;  4  Mass.,  146 :  5  East,  41 ; 
1  Cow.,  612 ;  5  Cow.,  74, 371 ;  6  Wh.,  582 ;  7  Wh.,  10 ;  4 
Johns.,  140;  9  Johns.,  100;  11  Johns.,  123;  17  Johns., 
29;  3  Johns.  Cas.,  109;  10  Johns.,  377;  1  Cowp.,  102; 
Bull.  N.  P.,  74;  3  T.  R.,  157-159 ;  Phil.  Ev.,  455, 125),  n. 
(a) ;  1  R.  L.,  54 : 2  Ves.,  696 ;  5  Johns.  Ch.,12, 19 ;  2  Johns.. 
Ch.,  405,  409 ;  2  Atk.,  71 :  16  Johns.,  197 ;  3  Johns.,  216. 

17  JECTMENT  ;  tried  at  the  Steuben  Circuit, 
-LJ  Jan.  13,  1824,  before  Throop,  Circuit  J., 
when  the  following  fads  appeared  : 

The  lessors  of  the  plaintiff  claimed  as  the 
children  and  grandchildren  and  heirs  at  law  of 
Arthur  Erwin,  who  died  in  June,  1791,  intes- 
tate, leaving  ten  children,  five  of  whom  are 
lessors.  The  seven  remaining  lessors  are  the 
children  of  his  daughter,  Sarah  Mulhollon;  she 
left  eight  *children,  one  of  whom  is  not  [*7O7 
a  lessor.  The  extent  of  the  plaintiff's  claim  was 
five  tenths  and  seven  eighths  of  another  tenth 
of  the  interest  of  their  ancestor  in  the  premises 
in  question.  But  it  was  conceded  that  the  right 
of  all  the  lessors,  except  the  children  of  Sarah 
Mulhollon,  were  barred  by  the  Statute  of  Limi- 
tations; so  that  the  recovery  of  the  plaintiff,  if 
he  should  be  entitled  to  recover  at  all,  could 
only  be  for  seven  eighths  of  one  tenth  of  the 
interest  of  which  Arthur  Erwin  died  seised,  in 
the  premises  in  question.  The  premises  were 
designated  as  lot  No.  4,  in  the  Gore,  east  of 
township  3,  5th  range  (as  surveyed  by  Augustus 
Porter),  in  the  Town  of  Canisteo,  in  the  County 
of  Steuben,  containing  162  acres.  It  was  ad- 
mitted, at  the  trial,  that  the  defendant  was  in 
possession  of  that  lot  when  the  action  was  com- 
menced. When  that  was,  did  not  appear  in  the 
case,  but  the  demise  was  laid  May  2,  1816. 

Both  parties  derived  their  title  from  Oliver 
Phelps.  The  conveyance  under  which  the 
plaintiff  claimed  bore*  date  Sept.  17,  1790,  and 
was  from  Oliver  Phelps  to  Arthur  Erwin, 
Solomon  Bennet,  Joel  Thomas  and  Uriah  Ste- 
phens. It  purported  to  convey  to  them,  their 
heirs  and  assigns,  "two  tracts  or  parcels  of 
land,  lying  and  being  in  the  district  of  Erwin, 
County  of  Ontario,  and  State  of  N.  Y.,  being 
township  number  three  in  the  5th  range;  also 
number  four  in  the  6th  range ;  to  be  six  miles 
square,  and  containing  twenty-three  thousand 
and  forty  acres  each,  and  no  more  ;  and  known 
by  the  name  of  the  old  Canisteo  Castle."  The 
consideration  expressed  in  the  deed  was  £2,666 
13«.  4d.  This  conveyance  was  confirmed  by 
Nathaniel  Gorham  (who  was  a  joint  proprie- 
tor with  Phelps  of  the  large  tract  called  Phelps 
and  Gorham's  purchase,  of  which  these  town- 
ships were  a  part),  by  his  deed  of  Feb.  1,  1792. 

This  tract  was  surveyed  and  run  into  town- 
ships by  Augustus  Porter  and  Frederick  Sax- 
ton,  for  Phelps  and  Gorham,  in  1789.  The 
corners  of  the  townships  were  marked,  though 
the  lines  were  not  run  so  as  to  test  the  contents 
with  accuracy. 

*The  original  agreement  for  the  Er-  [*7O& 
win  purchase  was  made  Aug.  18,  1789,  be- 

COWES  6. 


1827 


JACKSON  v.  MOORE. 


708 


tween  Oliver  Phelos  of  the  one  part  and  Solo- 
mon Bennet  and  Elisha  Brown  of  the  other. 
It  was  before  the  tract  was  run  into  townships 
by  Porter ;  and  the  numbers  of  the  towns  were 
not  specified.  It  was  for  two  townships,  each 
town  to  be  six  miles  north  and  south  and  five 
miles  and  a  half  east  and  west,  lying  in  the 
County  of  Ontario,  &c.  ;  to  be  located  in  such 
a  manner  as  to  take  in  part  or  all  of  the  old 
Canisteo  Flat,  and  not  to  derange  the  adjacent 
towns. 

The  history  of  this  purchase  appeared  from 
the  testimony  of  Uriah  Stephens,  Jr.,  to  be 
this :  In  the  early  part  of  1789  a  number  of 
persons  came  into  the  western  part  of  this 
State  to  buy  land.  In  order  to  purchase 
cheaper  and  on  better  terms  they  formed  a 
Company,  consisting  of  twelve  persons,  and 
Solomon  Bennet  and  Elisha  Brown,  two  of 
the  associates,  were  selected  to  go  to  Oliver 
Phelps  and  make  a  purchase  for  the  Com- 
pany. In  pursuance  of  such  authority  they 
went  and  entered  into  the  contract  of  Aug. 
18,  1789.  The  purchase  was  approved  of  by 
the  Company,  and  soon  after  Arthur  Erwin, 
Solomon  Bennet  and  Joel  Thomas  were  de- 
puted by  the  Company  to  go  to  Canandaigua, 
where  Phelps  resided,  to  complete  the  pur- 
chase. They  accordingly  went,  and  took  a 
deed  for  township  3,  5th  range,  and  township 
3,  6th  range.  Uriah  Stephens  was  made  a 
party  to  the  deed  by  the  request  of  Phelps, 
and  afterwards  signed  the  notes  which  were 
given  for  the  consideration  money.  It  was 
soon  discovered  that  the  Canisteo  Flats,  which 
the  Company  wished  to  purchase,  were  not 
covered  by  these  lots,  but  were  covered  by 
township  3,  5th  range,  and  township  4,  6th 
range.  Erwin,  Bennet,  Thomas  and  Stephens 
accordingly  went  to  Canandaigua  in  Sept., 
1790,  to  get  a  deed  for  those  townships,  and  to 
deliver  up  the  former  one.  Phelps  agreed  to 
give  them  a  new  deed,  provided  they  would 
consent  to  strike  ^  mile  by  6  from  each  town- 
ship, so  as  to  make  them  5^  by  6  miles.  As 
considerable  improvements  had  been  made  on 
township  3,  5th  range,  it  was  agreed  that,  in- 
7OJ)*]  stead  of  taking  £  mile  from  that  *town-  i 
.ship,  one  mile  in  width  should  be  taken  from  ' 
township  4,  6th  range,  so  as  to  leave  township 
3  six  miles  square,  and  township  4  five  miles  j 
by  six.  In  pursuance  of  this  arrangement, 
the  deed  of  Sept.  17,  1790,  was  executed  by  | 
Phelps  to  Erwin,  Bennet,  Thomas  and  Ste-  j 
phens,  for  the  two  entire  townships  ;  and  they,  | 
on  the  same  day,  reconveyed  to  him  one  mile 
by  six  off  the  west  side  of  township  4,  6th 
range. 

Before  these  representatives  of  the  Company 
went  to  Canandaigua  to  consummate  the  pre- 
vious contract,  and  soon  after  that  contract 
was  made,  to  wit :  Oct.  18,  1789,  they  entered 
into  a  covenant  with  their  eight  associates, 
that  they  should  have  eight  twelfths  of  the 
two  townships  purchased  of  Phelps.  The 
fight  associates  covenanted  to  pay  to  them 
eight  twelfths  of  the  consideration  paid  for 
the  land,  and  also  the  same  proportion  of  the 
costs  and  expense  of  procuring  it .  to  be  pnid  in 
three  equal  installments,  May  1.  1790,  1791 
and  1792.  The  four  covenanted  to  execute  a 
good  deed  to  the  eight  associates  for  their 
shares,  whenever  they  gave  security  for  the 
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payment  of  their  proportion  of  the  price  and 
expenses. 

The  title  to  these  two  townships  having 
been  thus  vested  in  the  four,  and  they  having 
given  their  associates  legal  evidence  of  their 
rights  and  interests,  immediate  measures  were 
taken  to  survey  and  divide  the  townships  into 
lots,  and  to  distribute  them  among  the  part- 
ners. 

Accordingly,  Sept.  25,  1790,  Arthur  Erwin 
entered  into  a  written  agreement  with  the 
Company,  to  survey  the  townships  into  lots, 
for  the  consideration  of  £95.  He  staked  out 
all  the  lots  in  township  4,  and  part  of  town- 
ship 3,  before  his  death,  in  June,  1791 ;  but 
the  Hues  were  not  closed.  Sept.  20,  1791,  the 
associates,  by  an  instrument  in  writing,  ap- 

B)inted  Solomon  Bennet.  John  Jamison  and 
riah  Stephens,  Jr.,  a  committee  to  assize  and 
proportion  the  lots,  and  superintend  the  sur- 
veying thereof.  This  instrument  was  signed 
by  seven  of  the  original  associates,  and  by 
Joseph  Erwin,  the  son  of  Arthur,  who  pro- 
fessed to  be  the  administrator  of  his  father's 
estate,  and  to  represent  the  family  in  the  par- 
tition *and  division  of  these  townships.  [*7 1O 
Previously  to  that  time,  however,  it  had  been 
discovered  by  Phelps  and  Gorham  that  there 
had  been  a  mistake  in  the  survey  of  these 
townships  ;  and  that  instead  of  being  six  miles 
square,  they  were  about  six  by  eight  miles. 
Phelps,  in  Aug.,  1791,  sent  Augustus  Porter, 
who  had  made  the  original  survey,  to  correct 
the  mistake.  He  cut  off  from  the  east  side  of 
township  3  12,099  acres,  and  from  the  north 
side  of  township  4  9,406  acres,  which  reduced 
them  to  the  size  originally  intended.  Porter, 
at  that  time,  found  upon  township  3  Solomon 
Bennet,  one  of  the  twelve  proprietors,  who  re- 
sided there,  had  made  considerable  improve- 
ments, and  was  then  engaged  in  erecting  mills 
upon  his  property.  Porter  stayed  at  Bennet's 
house,  who  was  fully  acquainted  with  the  ob- 
ject of  his  coming ;  and  he  and  others  who 
were  interested  in  the  two  townships  accom- 
panied and  assisted  Porter  in  making  the  sur- 
vey. 

The  committee  appointed  by  the  Company 
Sept.  20,  1791,  of  whom  Solomon  Bennet  was 
one,  in  Oct.  following,  after  Porter  had  cut 
off  the  gores  from  these  lots,  employed  one 
John  Dunham,  a  surveyor,  to  complete  the 
survey  and  subdivision  o'f  the  township.  The 
directions  given  to  him  by  the  committee  were 
to  close  the  lines  in  township  3,  which  had  al- 
ready been  staked  out,  and  to  run  out  the  re- 
mainder of  the  six  miles  square  into  other  lots, 
to  be  in  all  48  lots.  In  this  number  were  in- 
cluded two,  one  for  Hadley  and  one  for  Eli- 
sha Brown,  in  the  place  of  two  which,  upon  a 
former  draft  or  division,  had  fallen  to  their 
shares,  and  which,  upon  Porter's  survey, 
proved  to  be  within  the  gore,  and  beyond  the 
six  miles.  The  directions  to  Dunham,  in  re- 
lation to  the  4th  township,  were  to  run  it  into 
twelve  lots  of  equal  si/.e,  the  whole  being  six 
miles  north  and  south,  and  five  miles  cast  and 
west. 

Those  townships  were  accordingly  divided, 
conformably  to  these  directions,  the  proprie- 
tors conceding  that  they  had  no  rijrht  to  the 
gores  run  off  by  Porter.  No  claim  was  ever 
made  to  any  portion  of  the  Innd  included  in  the 
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gores,  by  any  of  the  persons  interested  in  those 
7  1 1*J  townships  *f  rom  1791  to  the  commence- 
ment of  this  suit  in  1816.  The  survey  and  di- 
vision thus  made,  was  carried  into  effect  by  an 
agreement  in  writing,  signed  by  several  of  the 
proprietors.and  by  Joseph  Erwin.who  declared 
himself  to  be  the"  agent  of  the  Erwin  family, 
and  professed  to  act  for  them.  But  no  other 
member  of  the  family  was  present,  or  partici- 
pated in  any  of  these  proceedings.  Nor  was 
there  any  evidence  of  Joseph's  authority  to  act 
for  them.except  what  was  derived  from  his  own 
declarations.and  their  long  acquiescence.  Con- 
veyances were  executed  by  all  the  surviving  as- 
sociates, in  conformity  to  the  corrected  survey 
of  Porter  ;  and  all  their  acts  and  proceedings 
have  practically  admitted  its  correctness. 

After  the  survey  of  Porter,  the  proprietors, 
Phelpsand  Gorham, treated  and  disposed  of  the 
lands  within  the  gores  in  the  same  manner  as 
they  did  the  other  parts  of  their  purchase.  Nov. 
18,1790,they  sold  and  conveyed  to  Robert  Mor- 
ris the  greater  portion  of  their  purchase.includ- 
ing  the  gores.  Morris,  Apr.  11. 1792.  conveyed 
to  Charles  Williamson  ;  who.Dec. 16, 1793, con- 
veyed the  premises  in  question  to  John  Moore, 
the  defendant.  The  residue  of  the  tract  was 
conveyed  by  Williamson  to  Sir  William  Pult- 
ney,  Dec. 13, 1800  ;  and  from  him, through  sev- 
eral descents  and  devises,  it  has  passed  to  the 
trustees  of  Sir  John  L.  Johnstone's  will,  who 
are  now  the  proprietors  of  what  is  undisposed 
of.  Robert  Troup,  Esq.,  is  their  agent.in  the 
management  of  this  immense  tract. 

Arthur  Erwin,  Aug.  23, 1790, purchased  from 
Christian  Kress,  one  of  the  original  associates, 
his  share  of  the  two  townships;  which  Kress, on 
that  day,  conveyed  to  him  by  a  quitclaim  deed. 

Verdict  for  the  plaintiff,  subject  to  the  opin- 
ion of  the  court  on  a  case,  with  liberty  to  either 
party  to  turn  it  into  a  special  verdict  or  bill  of 
exceptions. 

Mr.E.Griffin,forthe  plaintiff.briefly  opened 
the  case,  and  stated  the  grounds  on  which  the 
plaintiff  relied.  He  said  he  had  found  no  case 
7  12*]  where  the  description  in  the  deed  *was 
precisely  like  that  in  the  conveyance  of  Sept.  7, 
1790  ;  but  there  are  several  cases  substantially 
analogous ;  and  he  thought  the  court  would 
find  it  settled  upon  authority,  that  the  entire 
townships.mentioned  in  the  deed, passed  to  the 
grantees,  without  regard  to  their  quantity.  (Cro. 
Eliz.,  113  ;  2  Johns.,  37  ;  15  Johns.,  471.)  He 
said  the  words,  to  be  six  miles,  &c.,  are  mere 
words  of  computation  or  description  ;  and  if 
there  be  a  contradiction  in  the  description, the 
part  which  is  the  most  certain  should  be  re- 
ceived. If  the  length  of  line  is  to  control, from 
what  part  is  the  excess  to  be  cut  off  ?  How  is 
it  to  be  located  ?  The  words  are  equivalent  to 
giving  lot  No.  3,  &c.,  in  such  a  range,  going 
round  the  tract  by  lines,  boundaries  and  fixed 
monuments.  Six  miles,  to  such  a  monument, 
which  is  eight  miles,  carries  us  to  the  monu- 
ment. Phelps'  cutting  off  the  excess  shows  that 
he  understood  the  extent  of  the  conveyance  per- 
fectly. Nothing  has  been  done  by  the  lessors  of 
the  plaintiff,  to  prevent  their  claiming  accord- 
ing to  the  full  extent  of  the  grant  to  their  an- 
cestor. All  the  cases  of  binding  location  con- 
trary to  a  grant,  are  where  the  parties  have 
agreed  and  acquiesced  for  a  long  time.  (7 
Johns.,  238.) 
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Mr.  Plait, f>ame  side.said  he  should  rely  also  on 
the  following  authorities  :  Cro. Car., 7  ;  14  Vin  , 
SO,  pi.  21,  24  ;  Bac.  Law.  Tr.,  106  ;  18  Johns. , 
81  ;  2  Mass.  R.,  380. 

Messrs.  C.  G.  Troup  and  J.J&nott, contra.  The 
words  of  the  deed  of  1790,  do  not  embrace  the 
whole  of  the  township  of  eight  by  six  miles. 
Both  the  language  of  the  deed,  and  all  the  acts 
of  the  associates,  show  that  towns  of  six  miles 
only  were  intended.  The  towns  passed  by  the 
deed  ;  but  were  to  be  limited  to  six  miles  square. 
The  words  "to  be"  are  strong  to  show  the  in- 
tent. The  future  tense  is  used.indicating  some 
further  act  of  location  or  restriction,  should  it 
become  necessary.  The  words  are  not  being  so 
much, as  in  the  leading  authority  relied  on.  (2 
Johns.,  37.)  Probably  neither  party  knew  pre- 
cisely what  the  contents  were.  The  main  view 
was  to  the  Canisteo  Flats.  Neither  party  acted 
particularly  in  reference  to  quantity.  A  grant  is 
but  the  declaration  of  the  owner's  will  to  trans- 
fer *what  he  has  to  another.  (Hob.,  [*713 
229.)  There  is  no  technical  force  in  words  de- 
scribing parcels  ;  though  it  is  otherwise  as  to 
the  quantity  of  interest.  (Cowp.,  9  ;  7  Johns., 
217;  18  Johns.,  81  ;  Id.,  107.) 

The  intention  of  the  parties  should  govern. 
(Cowp., 600  ;  1  Burr., 282  ;  3  Atk.,136  ;  Willes, 
332.)  Here  it  is  plain.  The  sale  was  by  count; 
and  when  the  grantees  get  their  count, the  deed 
is  satisfied.  We  rely  on  the  words  "to  be,"  as 
peculiarly  expressive  of  intention.  They  meant, 
if  the  towns  should  turn  out  to  be  more  than 
six  miles  square.they  should  be  reduced  to  six 
miles.  The  words  are  restrictive.  (Shep. 
Touch.,  88;  1  Co.,  154  b;  Hob.,  275;  Id.,  175;  1 
Wood,  Convey.,  355,  Povr.,note;  18  Johns. .110; 
2  Cai.,  327  ;  5  Johns.,  345.)  There  is  no  diffi- 
culty in  the  location .  The  words  of  the  descrip- 
tion are  answered,  if  the  towns  are  reduced  to 
six  miles  square  in  any  way.  When  this  is  once 
done,  it  is  final.  Id  cerium  tat  quod  cerium  red- 
dipoust.  (Shep. Touch., 250  ;  10  Co., 64  ;  Hob., 
174;  Perk., sec .73;  Bac.Max.,Rule  23  ;  3  Bac. 
Abr.,by  Gwill,391,  tit.  Grants,  H;  1  Leon.,  30; 
/rf.,254  ;  1  Roll.Abr.,725  ;  14Mass.,149  ;  17 Id., 
211,  212  ;  3  Johns. ,387.)  A  location  by  a  part 
of  the  grantees  is  enough;  and  binds  the  others. 
A  location  by  one  of  several  grantees  will  bind, 
where  the  grant  is  to  be  located  by  the  election 
of  the  grantees.  (Co.Litt.,  145a.)  This  need  not 
be  done  by  the  name  of  location.  Any  words 
or  acts  amounting  to  it  are  sufficient.  (1  Roll. 
Abr.,  725;  Wing.  Max.,  p.  21,  Max.,  15.)  If  the 
grantee  die  before  the  location  is  made,  the 
grant  is  void.  (Co.  Litt.,  145  a;  2  Co.,  36  a;  I 
Leon., 253  ;  Hob., 174  ;  13  Johns. ,212.)  It  may 
be  void  as  to  one,  but  good  as  to  others.  (Shep. 
Touch.,  81;  4  Cruise  Dig.,  313,  sec.  1,  pi.  8.)  In 
this  view,  if  a  location  was  necessary,  the  prop- 
erty never  vested  in  Erwin  at  all. 

The  cases  cited  against  us.are  cases  of  inten- 
tion ;  and  cannot  be  wrested  to  pervert  the 
meaning  of  the  parties.  (9  Johns.,  267.)  They 
go  on  the  ground  that  the  words  of  quantity  in 
the  deed,  were  intended  as  mere  words  of  de- 
scription or  estimation.  Not  so  in  this  case. 
To  call  them  *so,  would  be  doing  vio-  [*714 
lence  to  the  intention  of  the  parties,  and  the 
very  words  they  use.which  should  be  taken  to- 
gether. (Bac.  Max.,  Rule  25,  p.  105;  1  Cai., 493; 
16  Johns., 172.)  If  it  be  doubtful  whether  the 
words  are  those  of  description  or  restraint,  they 
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should  be  deemed  the  latter  ;  for  the  law  will 
not  imply  that  words  of  erroneous  description 
would  be  used.  (Bac.  Max.,  p.  76,  Rule  13  ;  8 
East,  104;  5  Id.,  51,  78,  81.) 

Nor  let  it  be  said  that  the  words  are  to  be 
taken  most  strongly  against  the  grantor.  This 
rule  is  never  resorted  to,  even  in  a  deed  poll, 
till  every  other  rule  of  construction  fails.  (Bac. 
Max.,  Rule  3.)  Here  several  deeds  passed  be- 
tween the  parties.in  relation  to  the  same  subject 
matter,  or  at  least  having  the  same  object  in 
view,  viz. :  towns  six  miles  square.  They  are  ex- 
plicit on  this  head ;  and  not  only  show  the  inten- 
tion of  the  parties,  but  for  that  purpose  are  to  be 
regarded  as  one  deed,  as  a  single  transaction .  (1 
Wood.  Conv.  by  Powell,  355,  note;  1  Johns., 
Gas.,  91  ;  15  Johns.,  458.)  Not  only  the  quan- 
tity is  given,  but  we  virtually  have  the  length 
of  line  which  is  to  fix  the  quantity. 

But  suppose  the  description  in  the  deed  to 
Erwin  and  others,  to  be  equivocal.  It  is  an  an- 
cient deed  (3  Johns.,  205;  Id.,  296),  and  the 
usage  under  it  will  control  as  to  location.  That 
the  cotemporaneous  exposition  of  the  parties 
shall,  in  such  a  case,  be  evidence,  is  a  well  set- 
tled rule.  (3  Atk.,  576,  577  ;  16  Johns.,  23;  Id., 
24  ;  13  Johns.,  346.  347  ;  3  Johns.,  8,  269  ;  2 
Cai.,  198;  1  Cai.,  363;  1  Cow. ,621.)  The  heirs 
of  Erwin  may  be  considered  as  adopting  the 
prior  acts  of  the  others,  and  making  them  their 
own,  by  their  long  continued  recognition  and 
acquiescence.  (4 Bart. Conv., 379; Pal. .Agency, 
249.) 

Even  if  the  location  of  the  parties  was  erro- 
neous at  the  time,  the  court  will  not,  at  this 
day,  disturb  the  possession.  (9  Johns.,  100;  17 
Id,,  29  ;  11  Id.,  123  ;  7  Id.,  238.)  Indeed,  the 
court  will  presume  a  conveyance,  in  order  to 
quiet  that  possesion.  (6  Binn.,  416;  10  Johns., 
380,  381.) 

7  15*]  *Again  ;  if  Erwin,  the  grantee,  had 
any  title  to  the  gore,  he  held  as  a  trustee  with 
others  (3  Ves.,  696  ;  12  Id.,  74;  5  Johns.  Ch., 
12,  18),  and  on  his  death,  the  title  survived  to 
the  co-trustees.  Thus,  the  legal  title  passed 
from  his  heirs  by  his  death.  (2  Cow..  229  ;  1 
R.  L.,  54,  sec.  7.)  Nor  is  this  a  case  where  the 
court  will  presume  a  conveyance  to  the  heirs 
from  the  co-trustees.  They  will  sometimes  do 
so.  as  between  trustee  and  ceatui  que  trust.  (2 
T.  R  .  684;  8  Id.,  122;  2  Johns.  Cas.,  321,  325.) 
But  this  is  only  under  special  circumstances, 
as  where  the  equity  is  plain.  (7  T.  R.,  50;  11 
East,  483 ;  7  T.  R.,  2,  3;  4  Id.,  683  ;  8  East, 
283,  266,  267.)  Courts  of  law  never  interfere 
in  this  way,  where  the  equity  is  doubtful  (1  T. 
R.,  7:$7;  2  Johns.  Cas.,  325;  4  Johns.  Ch.,  310; 
5  Id. ,  184)  ;  or  when  there  are  facts  to  rebut  the 
presumption  of  a  conveyance.  (2  Johns.,  226.) 

Here  is,  at  least,  a  resulting  trust,  that  may 
be  proved  by  parol.  (3  Johns.,  221;  11  Id.,  96; 
13  Id.,  63;  16  Id..  197;  1  Johns.  Ch.,  582;  2  Id., 
405.)  This  resulting  trust  may  exist,  whether 
there  be  one  or  more  purchasers.  The  money 
advanced  by  the  ostensible  purchasers  was,  by 
arrangement  and  agreement  in  writing,  for  the 
use  of  themselves  and  others.  They  acted  as 
agents  for  the  12  associates,  and  the  trust  re- 
sulted to  the  whole.  (1  Atk.,  59,  No.  414  ;  2 
Ves.  A  B.,  388  ;  2  Johns.  Ch.,  410.) 

Lastly,  the  claim  of  the  plaintiff  is  barred  by 
the  Statute  of  Limitations. 

Mr.  ,/.  Witt,  in  reply.  There  cannot  be  a 
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doubt,  upon  the  various  cases  decided  by  this 
court,  that  the  whole  of  the  two  townships 
passed  to  the  four  grantees,  whether  those  town- 
ships were  more  or  less.  On  this  point,  we  have 
referred  to  the  leading  cases  ;  nor  need  we  do 
more.  They  are  in  point  to  the  principles  of  con- 
struction for  which  we  contend.  If  the  deed  be 
not  good  for  the  whole,  it  is  void  for  uncer- 
tainty. No  human  being  can  tell  where  the  six 
miles  should  be  taken.  If  there  was  a  mistake, 
a  court  of  equity  alone  is  competent  to  relieve. 
The  townships  had  been  surveyed,  and  their 
boundaries  known  and  *fixed,  and  re-  [*7 1O 
ferred  to  in  the  grant.  The  grantor  was  bound 
to  know  the  quantity,  at  his  peril.  The  acts  of 
survey,  grant  and  location  were  all  his  own. 
The  deed  locates  itself. 

We  deny  that  here  was  a  trust,  within  the 
meaning  of  the  statute  which  saves  the  doctrine 
of  joint  tenancy.  That  means  a  declared  or  tech- 
nical trust;  not  one  existing  merely  in  the  minds 
of  the  parties.  Here  was  no  trust  which  could 
ever  be  enforced  as  such,  either  at  law,  or  in 
equity.  If  it  is  relied  on  as  a  resulting  trust, 
that  may  be,  and  is,  in  this  case,  repelled  by 
parol  evidence.  (2  Johns.  Ch.,  405  ;  5  Johns. 
Ch.,  1  ;  16  Johns..  197.) 

At  any  rate,  here  was  no  trust  as  to  the  one 
twelfth,  which  was  to  be  allotted  absolutely  to 
Erwin,  or  the  other  one  twelfth  which  he  pur- 
chased of  Kress.  In  these  portions  Erwin  had 
both  the  equitable  and  legal  estate. 

Curia,  per  SUTHERLAND,  J.  The  plaintiff,  if 
he  can  recover  at  all,  is  entitled,  under  the  de- 
mise from  the  Mulhollons,  the  grandchildren 
of  Arthur  Erwin,  to  seven  eighths  of  one  tenth 
of  two  twelfths  of  the  premises  in  question. 
Upon  the  same  principle,  he  is  entitled  to  that 
proportion  of  the  residue  of  the  22,000  acres 
included  in  the  gores.  The  case,  therefore,  is 
important,  not  only  in  principle,  but  in  the  ex- 
tent of  property  which  may  be  affected  by  its 
decision  ;  and  deserves,  as  it  has  received,  the 
most  deliberate  consideration  of  the  court. 

The  first  question  which  arises  is,  as  to  the 
construction  of  the  deed  of  Sept.  17,  1790. 

It  will  be  recollected  that  the  terms  of  that 
deed  in  its  descriptive  part,  are,  "two  tracts  or 
parcels  of  land,  situate  in  the  district  of  Erwin, 
in  the  County  of  Ontario,  being  township  No. 
3,  in  the  5th  range,  also  No.  4,  in  the  6th  range, 
to  be  six  miles  square,  and  containing  23,040 
acres  each,  and  no  more.  If,  instead  of  this 
verb  "to  be,"  the  phraseology  had  been  "being" 
six  miles  square,  and  containing  23,040  acres 
each,  there  is  no  question  that  the  whole  lots 
would  have  passed,  whatever  might  have  been 
their  size  and  contents.  (1  Cai.,  493  ;  2  Johns., 
37.)  A  lot  *may  be  as  precisely  and  [*7  1  7 
definitely  described  by  its  number  as  by  metes 
and  bounds.  A  large  portion  of  the  land  in  the 
western  district  of  this  State  is  held  under  con- 
veyances containing  no  other  description  or 
designation  of  the  premises  intended  to  be  con- 
veyed than  the  number  of  the  lot  ;  and  it  is 
perfectly  settled,  that  when  a  piece  of  land  is 
conveyed  by  metes  and  bounds,  or  any  other 
certain  description,  all  Included  within  those 
bounds,  or  that  description,  will  puss,  whether 
it  be  more  or  less  than  the  quantity  stated  in 
the  deed.  And  when  the  quantity  is  mentioned, 
in  addition  to  a  description  of  the  boundaries, 
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or  other  certain  designation  of  the  land,  with- 
out an  express  covenant  that  it  contains  that 
quantity,  the  whole  is  considered  as  mere  de- 
scription. The  quantity  being  the  least  certain 
part  of  the  description,  must  yield  to  the  bound- 
aries or  number,  if  they  do  not  agree.  Jackson 
v.  Bfurtnaer,  15  Johns.,  471  ;  Powell  v.  Clark, 
5  Mass.,  355.  If  a  man  lease  to  another  the 
meadows  in  D.  and  8. ,  containing  10  acres,  and 
they,  in  truth,  contain  20,  all  shall  pass.  (13 
Vin.  Abr.,  79,  pi.  24.) 

In  construing  deeds,  effect  is  to  be  given  to 
every  part  of  the  description,  if  practicable  ; 
but  if  the  thing  intended  to  be  granted  appears 
clearly  and  satisfactorily  from  any  part  of  the 
description, and  other  circumstances  of  descrip- 
tion are  mentioned  which  are  not  applicable  to 
that  thing,  the  grant  will  not  be  defeated;  but 
those  circumstances  will  be  rejected,  as  false 
or  mistaken.  Cro.  Car.,  447,  473  ;  Jackson  v. 
Clark,  7  Johns. ,  217  ;  Jackson  v.  Loomis,  18 
Johns.,  81  ;  4  Mass.,  146  ;  5  East,  41. 

What  is  most  material  and  most  certain  in  a 
description,  shall  prevail  over  that  which  is  less 
material  and  less  certain.  Thus,  course  and 
distance  shall  yield  to  natural  and  ascertained 
objects ;  as  a  river,  a  stream,  a  spring,  or  a 
marked  tree.  (1  Cow.,  612  ;  5  Cow.,  371 ;  6 
Wh.,  582;  7  Wh.,  10.) 

To  apply  these  principles  to  the  case  before 
us  :  It  is  contended  by  the  defendant, that  the 
718*]  words,  "to  be"  six  miles  *square,  "and 
containing  23,040  acres  and  no  more,"  are 
words  of  restriction,  and  that  they  limit  the 
grant  to  the  size  and  quantity  expressed.  It  is 
not  pretended  that  they  amount  to  a  covenant. 
They  are  in  the  descriptive  part  of  the  deed, 
and  form  a  portion  of  the  only  sentence  which 
attempts  to  designate  or  describe  the  premises 
intended  to  be  conveyed.  The  whole  clause  is, 
undoubtedly,  to  be  considered  as  matter  of  de- 
scription merely. 

The  parties  to  this  deed,  unquestionably,  in- 
tended that  it  should  operate  as  a  complete  and 
perfect  conveyance.  No  subsequent  survey 
was  contemplated  by  them,  as  necessary  to  the 
location  of  the  grant.  The  lots  had  previous- 
ly been  surveyed,  and  their  corners  marked  by 
Porter.  It  is  not  an  executory  contract,  but 
the  consummation  of  an  executory  agreement, 
made  in  Aug.,  1789;  and  by  adverting  to  that 
contract,  .we  shall  perceive  how  the  verb*"  to 
be"  came  to  be  used  in  the  conveyance,  instead 
of  the  participle  "  being."  That  contract  was 
made  in  Aug.,  1789,before  the  townships  were 
run  out.  It  was  for  two  townships  of  land, to 
be  so  located,  as  to  embrace  the  Canisteo  Flats; 
and  to  be  six  miles  north  and  south,  and  five 
and  a  half  miles  east  and  west.  When  the 
deed  came  to  be  drawn,  the  contract  was  un- 
doubtedly referred  to,  as  containing  the  stipu- 
lations between  the  parties  :  and  the  convey- 
ancer adopted  the  phraseology  of  the  execu- 
tory agreement,  without  adverting  to  the  fact 
that  a  survey  had  subsequently  been  made, 
and  the  towns  run  out,  and  their  corners 
marked,  and  their  size  thereby  ascertained. 
The  acts  of  the  grantees  and  their  associates 
show  that  they  considered  the  conveyance  as 
perfect,  and  that  no  subsequent  survey  was  to 
be  made,  nor  anything  else  to  be  done  on  the 
part  of  the  grantor.  They  immediately  pro- 
ceeded to  locate  their  deed,  and  to  subdivide 
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the  townships  among  the  proprietors.  The 
acts  of  Phelps  also  show  that  he  entertained 
the  same  opinion,  for  as  soon  as  he  ascertained 
that  the  townships  were  more  than  six  miles 
square,  he  had  the  excess  run  off,  without  any 
application  to  or  consultation  with  his  grantees. 
The  original  parties  and  their  grantees,  have 
proceeded  throughout  *upou  the  ad-  [*7  19 
mission  that  their  rights  were  definitely  set- 
tled by  the  deed ;  and  that  the  only  question 
was  as  to  its  construction.  No  future  or  pros- 
pective sense  is,  therefore,  to  be  attached  to  the 
words  "  to  be."  Everything  was  complete  and 
executed.  The  whole  descriptive  part  of  the 
deed  was  intended  to  designate  a  present  sub- 
ject of  conveyance.  To  put  a  different  con- 
struction upon  it,  would  be  inconsistent  with 
the  very  nature  of  the  transaction,  and  the 
manifest  intention  of  the  parties. 

The  words,  "  township  No.  3,  in  the  fifth 
range,"  constituted,  of  themselves,  a  perfect 
description,  and  designated  the  subject  of  the 
conveyance,  beyond  all  doubt  or  ambiguity. 
If  no  other  terms  of  description  had  been  used, 
there  would  have  been  no  difficulty  in  locating 
the  grant,  nor  any  doubt  that  the  whole  town- 
ship would  have  passed.  The  subsequent  part 
of  the  description,  "  being,  or  to  be,  6  miles 
square,"  &c.,  is  inconsistent  and  irreconcil- 
able with  that  which  preceded  it.  The  one  or 
the  other  must,  therefore,  be  rejected.  We 
have  seen  that  that  must  be  retained  which  is 
most  certain  and  most  material,  and  that  the 
number  of  the  township  is,  of  itself,  a  perfect 
description.  If  the  number  of  the  township 
be  rejected,  there  is  no  description  left.  It  is 
a  tract  of  land  in  the  district  of  Erwin  and 
County  of  Ontario,  six  miles  square,  and  con- 
taining 23.040  acres;  but  in  what  part  of  the 
district  or  county,  there  is  no  means  of  ascer- 
taining. The  grant  would,  therefore,  be  void 
for  the  want  of  a  sufficient  designation  of  the 
subject.  But  suppose  those  terms  to  be  retained 
and  to  operate  by  way  of  restriction  or  limita- 
tion ;  how  are  the  six  miles  square  to  be  locat- 
ed? From  which  part  of  the  lot  is  the  excess 
to  be  taken?  From  the  north,  the  east,  the 
west  or  the  south  side?  The  truth  is,  that  no 
location  could  be  made  under  the  deed  upon 
that  construction,  and  it  would  have  been  void 
for  uncertainty.  Upon  what  principle  did 
Phelps  ascertain  that  the  excess  was  to  be  tak- 
en from  the  east  side  of  township  3,  and  the 
north  side  of  township  4?  Could  he  have  re- 
covered those  portions  of  the  townships  from 
the  proprietors,  if  they  had  been  in  possession, 
in  an  action  of  *ejectment?  Unquestion-[*7  2O 
ably  not.  The  rule  of  construction,  contended 
for  by  the  defendant,  would  lead  to  all  these 
difficulties,  and  would  be  subversive  of  the 
whole  grant. 

The  size  and  contents  of  the  townships  must, 
therefore,  be  considered  as  false  or  mistaken 
circumstances  of  description,  and  must  yield 
to  the  precise  and  certain  designation  of  the 
range  and  number  of  the  townships. 

We  are,  accordingly,  of  opinion  that  the 
whole  of  township  No.  3,  as  originally  sur- 
veyed by  Porter,  including  the  premises  in 
question,  passed  by  the  deed  from  Phelps,  of 
Sept.  7,  1790.(a) 

(a)  The  English  authorities  upon  this  point  do  not 
vary  from  the  American.  The  doctrine  of  parcels 
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721*]  *The  deed  is  not  ambiguous,  in  a  le- 
gal sense,  so  as  to  be  subject  to  explanation  or 
elucidation  from  extrinsic  evidence. 

The  next  inquiry  is,  whether  the  lessors  of 
the  plaintiff  are  concluded  by  a  practical  loca- 
tion of  their  deed,  or  an  acquiescence  in  the 
corrected  survey  of  Porter.  It  will  be  well 
recollected  that  Arthur  Erwin  died  in  June, 
1791 ;  that  the  gores  were  not  run  off  by  Porter, 
until  the  month  of  Aug.  in  that  year;  and  that 
no  practical  location  was  made, as  to  that  town- 
722*]  ship,  by  a  survey  and  division  *among 
the  associates,  until  October  following.  Sarah, 
the  daughter  of  Arthur  Erwin,  and  the  mother 
of  his  grandchildren  who  are  lessors,  was  at 
that  time  a  feme  covert.  She  was  married  in 
1777,  and  died  in  1809.  Her  husband,  Mulhol 
Ion,  survived  her,  and  died  in  1815.  There 
has, therefore,  been  no  participation  or  acquies- 
^nce,  on  the  part  of  the  lessors  or  their  ances- 
tors, in  the  locations  made,  by  which  they  are 
concluded.  The  cases  upon  the  subject  of  lo- 
cation by  the  acts  of  the  parties,  and  from  long 
acquiesence,  have,  therefore,  no  application. 
<4  Johns.,  140;  7  Johns.,  238;  9  Johns.,  100;  11 
Johns.,  123;  17  Johns.,  29.) 

The  acts  and  declarations  of  Joseph  Erwin, 
723*]  cannot  affect  *the  lessors.  There  is  no 
evidence  that  he  was  the  authorized  agent  and 
representative  of  any  portion  of  the  Erwin 
family.  He  must  be  considered,  therefore,  as 
speaking  and  acting  for  himself  alone.  That 
the  lessors  have  accepted  their  portion  of  the 
townships,  as  ascertained  by  the  division  made 
upon  Dunham's  survey  in  1792, is  highly  prob- 
able, though  it  does  not  appear  from  the  case. 
It  does  appear  from  the  testimony  of  Thomas 
M'Burney  and  Dugald  Cameron  that  other 
members  of  the  family  have  paid  the  taxes 
upon  their  undivided  portions  of  the  Erwin 
share;  but  even  that  fact  is  not  proved  in  rela- 
tion to  the  Mulhollons. 

It  is  not  a  case  in  which  a  grant  will  be  pre- 
sumed, for  the  sake  of  quieting  ancient  pos- 
sessions. It  is  the  ordinary  case,  of  a  legal  title 
on  one  side,  and  an  ad  verse  possession  short  of 
twenty  years  on  the  other,  unsupported  by  any 
admission  or  recognition  of  right  derived  from 
the  acts  or  declarations  of  the  lessor  of  the 
plaintiff,  or  those  under  whom  they  claim.  In 
Jackson  v.  Limn,  3  Johns.  Cas.,  109,  a  deed 
from  the  original  patentees  to  Sir  Peter  War- 
ren was  presumed,  under  the  following  circum- 
stances :  The  patent  was  granted  in  1735,  and 
the  tract  immediately  surveyed  and  laid  out 
into  lots.  In  1736,  Sir  Peter  Warren  asserted 
his  claim  to  the  whole  tract,  and  took  posses- 
sion of  it,  by  executing  eleven  leases,  for  dif- 
ferent lots,  to  different  persons,  for  lives,  with 
a  reservation  of  rent,  and  by  putting  the  lessees 
into  possession  of  the  demised  premises.  In 
1737  and  1742.  he  paid  the  quit-rents  on  the 
whole  tract,  and  died  in  possession  in  1752,  by 
which  the  descent  was  cast  upon  his  heirs.  In 
the  year  1787,  these  heirs  leased  two  other  lots, 

was  very  fully  considered  by  several  of  the  ancient, 
and  some  of  the  inodc*rn  English  hooks.  These  were 
fully  referred  to  on  the  argument  of  the  principal 
ciwe,  by  the  counsel  for  tin-  defendant.  Most  of  the 
ancient  authorities  were  crone  over  in  Stukely  v. 
Hutler.  Hob.,  IrtH;  and  both  undent  ami  modern  are 
summed  up  tunl  illustrated  !>y  Preston,  in  his  Kssay 
on  Abstracts  of  English  Titles,  Vol.  III..  305-210.  2d 
Lond.  ed.  This  work  combines  authority  with  the 

•COWEN  6. 


reserving  rent ;  and  at  the  commencement  of 
the  Revolutionary  War,  there  were  about  100 
settlers  on  the  land,  all  of  whom  acknowledged 
the  title  of  the  heirs.  The  defendant  came  into 
possession  about  35  years  after  the  first  entry 
by  Sir  Peter  Warren  ;  and  the  court  remark, 
that  it  is  necessarily  to  be  inferred,  from  the 
case,  that  he  entered  in  subordination  to  his 
claim  ;  as  it  is  stated  that  that  claim  was  not 
disputed  and,  consequently,  was  admitted  by 
all  the  *settlers,  until  many  years  afteiT*724 
the  entry  of  the  defendant.  The  defendant 
showed  no  title,  but  relied  upon  his  possession, 
and  the  title  which  was  shown  in  the  original 
patentees,  and  which  he  contended,  upon  the 
evidence  in  the  case,  had  never  been  conveyed 
to  Sir  Peter  Warren.  It  was  held,  however, 
that,  from  the  facts  in  the  case,  a  deed  from 
the  original  patentees  to  Sir  Peter  Warren  was 
to  be  presumed.  In  Jackson  v.  M'Call,lO  Johns., 
377,  the  question  was  as  to  the  division  line  be- 
tween two  lots.  The  lots  had  been  held  and 
occupied,  according  to  the  line  set  up  by  the 
defendant,  for  41  years.  The  occupants  on  both 
sides,  and  especially  the  ancestors  of  the  lessor 
of  the  plaintiff,  and  the  lessor  himself,  by 
building  a  stone  wall  on  that  line,  had  recog- 
nized it  as  the  true  line ;  and  the  court  held 
that  it  ought  not  to  be  disturbed.  The  lessor  of 
the  plaintiff  professed  to  hold  his  lot  as  pat 
ented  to  one  Provost.  No  patent  was  produced 
or  proved  ;  but  an  order  of  the  Colonial  Coun- 
cil in  favor  of  Provost,  dated  Feb.  8,  1764,  di- 
recting a  survey,  and  a  sworn  copy  of  a  survey 
made  by  the  Surveyor- General  in  pursuance 
of  that  order,  were  produced  and  proved.  A 
subsequent  patent  was  proved,  which  was 
bounded  on  the  Provost  patent.  The  court 
thought  the  evidence  warranted  the  presump- 
tion that  the  ancestor  of  the  lessor  of  the  plaint- 
iff was  in  possession  as  early  as  1776,  under  a 
claim  of  title  :  and  upon  his  death  the  descent 
was  cast  upon  the  lessor,  who  retained  the 
possession  at  the  time  of  the  trial,  in  1812. 
Upon  this  state  of  facts,  the  court  remark,  "we 
are  then  to  conclude  that  the  father  purchased 
the  Provost  title  at  an  early  day;  and  from  the 
fact  of  the  order  of  the  Council  and  the  orig- 
iginal  survey  by  the  government  in  1764;  and 
the  recognition  of  it  in  the  patent  to  M'Kenzie, 
in  1765,  and  the  continual  and  undisturbed 
possession  by  the  family  of  the  lessor  (for  3(5 
years),  a  patent  to  Provost,  and  a  deed  from 
him  to  the  elder  M'Donald,  might  even  have 
been  presumed,  for  the  sake  of  quieting  the 
possession." 

The  distinction  between  these  cases  and  the 
one  at  bar,  is  too  apparent  to  require  illustra- 
tion. 

*A  grant  of  land  will  never  be  pre-  [*725 
sumed,  unless  the  lapse  of  time  is  so  great  as 
to  create  the  belief  that  it  was  actually  made  ; 
or  unless  the  facts  and  circumstances  in  tin- 
case  show  that  the  party  to  whom  it  is  pre- 
sumed to  have  been  made,  was  legally  or  equi- 

present opinions  and  practice  of  English  convey- 
ancers. 

The  following  eases  will  best  explain  the  numer- 
ous difficulties  and  nice  distinctions  in  which  this 
subject  is  involved:  Doddincrton's  case.  2  Hep-,  SB; 
Prest.  Shep.  Touch.,  244,  24«  ;  Doc  v.  Greathcd,  H 
Kast.fll ;  Ogiicl's  cuse.  4  llep..  4#;  Stukely  v.  Hutler. 
Hob.,  170;  Ooodtitle  v.  Paul,  2  Hurr.,  10KH. 
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tablv  entitled  to  it.  (1  Cowp.,  102;  Bull.  N.P., 
74;*3T.  R.,  157-159;  Phil.  Ev.,  121,  et  seq.; 
and  129,  note  a.)  None  of  those  circumstances 
exist  in  this  case. 

If  the  whole  townships  passed  by  the  con- 
veyance of  September,  1790,  as  we  hold  they 
did,  then  there  certainly  was  no  legal  obliga- 
tion on  the  part  of  the  grantees  to  reconvey  any 
part.  Nor  were  they  equitably  bound  to  do  it. 
If  the  township  had  contained  less  than  was 
supposed,  they  would  have  had  no  claim  on  the 
grantor  for  the  deficiency.  The  parties  took 
their  chance  as  to  the  size  and  contents  of  the 
townships  ;  and  neither  was  legally  or  equita- 
bly responsible  for  the  result. 

Those  of  the  proprietors  who  have  recog- 
nized the  title  of  Phelps  to  the  gores,  would 
probably  be  concluded  by  such  recognition. 
But  the  lessors  of  the  plaintiff  cannot  be  af- 
fected by  their  acts. 

The  only  remaining  inquiry  is,  whether  Ar- 
thur Erwin  had  a  legal  interest  in  the  two 
townships,  to  any  extent,  which  descended  to 
his  heirs.  The  defendant  contends  that  Erwin, 
Bennet,  Thomas  and  Stephens,  to  whom  the 
conveyance  was  made  by  Phelps,  were  trust- 
ees for  the  12  associates  ;  that  they,  therefore, 
held  those  townships  as  joint  tenants,  within 
the  exception  in  the  6th  section  of  the  Act 
"  Regulating  Descents,"  &c.,  1  R.  L.,  54  ;  and 
that  upon  the  death  of  Erwin,  the  legal  title 
survived  to  his  co-trustees. 

The  trust  is  not  declared  on  the  face  of  the 
deed.  It  is  an  absolute  conveyance,  in  fee,  to 
the  four  grantees.  It  is  necessary,  therefore, 
to  resort  to  the  instrument  by  which  the  trust 
is  declared  or  proved,  in  order  to  ascertain  its 
nature  and  extent.  A  trust  (other  than  a  re- 
sulting trust)  must  be  manifested  or  proved  by 
writing ;  though  it  may  be  created  by  parol. 
7  26*]  And  the  declaration  of  trust  need  *not 
be  made  at  the  time  of  the  purchase.  It  may  be 
subsequently,  or,  as  I  apprehend,  in  contem- 

Slation  or  anticipation  of  it.     (2  Ves.,  696  ;  5 
ohns.  Ch.,  12.) 

The  trust,  in  this  case,  is  proved  by  the 
covenant  or  agreement  of  the  18th  of  October, 
1789,  between  the  four  grantees  of  the  one 
part,  and  their  eierht  associates  of  the  other. 
This  was  after  the  contract  for  the  purchase 
was  made  with  Phelps ;  but  before  the  deed 
was  executed.  The  grantees  covenanted  to 
convey  to  their  associates  eight  twelfths  of  the 
purchase,  upon  their  paying  eight  twelfths  of 
the  consideration  money  and  costs  ;  and  the 
associates  covenanted  to  make  those  payments 
in  three  annual  installments.  Whether  this  is 
to  be  considered  a  declaration  of  trust,  or  only 
a  resale,  it  is  not  material  to  inquire  ;  for  if  it 
be  admitted  to  be  the  former,  it  proves  a  trust 
only  as  to  eight  twelfths  ;  leaving  the  grantees 
seised  in  their  own  right  as  tenants  in  common 
as  to  the  residue.  Holding  the  legal  estate  of 
the  eight  twelfths,  subject  to  the  equitable  in- 
terest of  their  cestuis  que  trust,  no  legal  objec- 
tion is  perceived  to  their  being  joint  tenants, 
so  far  as  their  legal  estate  was  affected  by  the 
trust ;  and  tenants  in  common  as  to  the  residue. 
The  covenant  of  the  eight  associates  or  cestuis 
que  trust,  bound  them  to  pay  their  portion  of 
the  consideration  in  three  annual  installments. 
There  is  no  evidence  that  any  portion  of  this 
money  was  paid,  before  or  at  the  time  of  the 
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purchase  or  deed  from  Phelps.  In  order  to- 
raise  a  resulting  trust,  strict  proof  is  required  ; 
and  the  payment  of  the  money  at  the  time  of 
the  purchase,  is  indispensable.  A  subsequent 
payment  would  not  raise  the  trust.  (2  Johns 
Ch.,  409;  5  Id.,  19;  2  Atk.,  71.)  There  is, 
therefore,  no  ground  for  contending  that  there 
was  a  resulting  trust,  in  this  case,  which  might 
be  proved  by  parol. 

Kress,  one  of  the  cestuis  que  trust,  conveyed 
his  one  twelfth  to  Erwin.  Thus  he  had  both 
the  legal  and  equitable  estate  in  two  twelfths. 
For  these  he  had  paid  his  money  ;  and  even  if 
the  deed  had  been  taken  in  the  name  of  an- 
other, upon  a  consideration  paid  by  him,  the 
trust  would  have  resulted  to  him.  (2  Johns 
Ch.,  405  ;  16  Johns.,  197  ;  8  Johns.,  216.) 

*As  to  the  two  twelfths  then,  there  [*727 
could  have  been  no  survivorship.  Suppose  the 
eight  cestuis  que  trust  had  conveyed  all  their 
interest  to  the  four  grantees;  would  not  the 
effect  have  been,  to  have  extinguished  the  out- 
standing equity,  and  to  have  left  them  seised, 
as  they  would  have  been,  if  it  had  never  been 
created  ;  that  is,  as  tenants  in  common,  the 
share  of  each  to  descend  to  his  heirs? 

Without  deeming  it  material  to  determine 
whether  the  statute  applies  to  any  other  than 
pure  trusts,  declared  on  the  face  of  the  deed, 
such  as  trusts  to  executors  to  sell  or  to  trustees 
to  sell  for  the  benefit  of  creditors,  we  are  clear- 
ly of  opinion  that  there  was  no  survivorship- 
as  to  the  two  twelfths  which  belonged  to  Ar- 
thur Erwin.  and  that  the  legal  title  to  these  de- 
scended to  his  heirs. 

The  plaintiff  is,  therefore,  entitled  to  recov- 
er seven  eighths  of  one  tenth  of  two  twelfths 
of  the  premises  in  question,  upon  the  demise 
of  the  children  of  Sarah  Mulhollon.  She  was 
married  in  1777,  before  the  death  of  her  father; 
she  was  covert  until  1809,  and  her  husband 
survived  until  1815.  The  ten  years  after  her 
death,  allowed  for  the  children  to  bring  their 
action, had  not  expired  when  this  suit  was  com- 
menced. They  are,  therefore,  not  barred, with- 
in the  case  of  Jackson  v.  Johnson,  5  Cow.,  74. 

Judgment  for  the  plaintiff  pro  tanto. 

Reversed — 4  Wend. .  58. 

Criticised— 14  N.  Y.,  150. 

Course*  and  distances  yield  to  monuments.  Cited  in 
—56  N.  Y.,  531 :  3  Barb.,  357;  22  How.  (U.  S.).  19 ;  34 
N.  J.  L.,  405 ;  36  Am.  Dec..  451  (3  Ala.,  18). 

Residtirtg  trust .  Cited  in— 1  Wend.,  658;  Hoffm., 
93 :  6  Barb.,  106 ;  9  Barb.,  602 ;  11  Barb.,  407. 

Grant  when  presumed  from  lapse  of  time.  Cited 
in— 18  Barb.,  22 ;  26  Barb.,  408;  3  Wood.  &  M.,  549. 

Also  cited  in— 28  Wend.,  556;  11  Barb.,  188;  43  N.  J^ 
L.,  394  ;  23  Minn.,  64  ;  54  Mo.,  477. 
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Landlord  and  Tenant — Tender  of  Rent — Where 
made — If  Prior  to  Distress,  the  Distress  is 
Toi'tious  —  Subsequent  Tender  —  Replevin  — 
Pleading —  Costs — Affidavit. 

Though  a  tender  of  rent  is  good  on  the  land,  yet 
a  personal  tender  is  also  good  off  the  land. 

A  personal  tender  before  distress,  makes  it  tor- 
tious ;  and  such  tender  afterwards,  and  before  im- 
pounding, makes  the  detainer  unlawful ;  but  ten- 
der, after  impounding,  makes  neither  the  one  nor 
the  other  unlawful. 

In  replevin,  a  plea  of  tender,  to  an  avowry  or 
cognizance,  need  not  say  tout  temps  prist;  nor  make 
a  profert  of  the  money  in  court. 
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A  tender  of  rent  takes  away  a  right  to  distrain,  till 
a  subsequent  demand  and  refusal. 

But  a  tender  does  not  take  away  the  right  to  sue 
for  the  rent  as  for  a  debt.  It  only  saves  interest  and 
costs. 

A  tender  of  rent  makes  a  distress  wrongful  though 
the  tender  be  not  made  till  after  the  rent  day. 

But  if  costs  have  been  incurred  by  the  landlord,  as 
if  he  have  drawn  a  warrant  of  distress,  or,  in  the 
City  of  N.  Y.,  made  and  filed  the  necessary  affidavit, 
these  costs  must  also  be  tendered,  or  the  distress 
will  be  lawful. 

The  affidavit  of  rent  due,  in  the  City  of  N.  Y.,  re- 
quired by  the  Statute,  sess.  38,  ch.  153,  to  be  made 
and  filed,  before  distress,  is,  •prima  facie,  sufficient, 
though  the  jurat  be  subscribed  simply  with  the 
name  of  the  officer  before  whom  it  is  taken,  with- 
out the  addition  of  his  title  of  office. 

Citations— Co.  Litt.,  201  b,  211  a;  8  Co.,  292 :  Wood- 
fall.  315 :  8  Johns.,  476,  477 ;  Cro.  Eliz.,  48 ;  2  Chit.  PI., 
633,  498 ;  3  Wils.,  74 ;  1  Salk.,  583 ;  1  Ld.  Raym.,  639 ;  1 
R.  L.,  435. 

ON  ERROR  from  the  C.  P.  of  N.  Y.  The 
action  in  the  court  below  was  replevin,  by 
Hunter  against  Le  Conte  and  Ellis,  for  goods 
taken  in  the  City  of  N.  Y.  Le  Conte  avowed, 
and  Ellis,  as  his  bailiff,  made  cognizance  of 
the  taking  of  the  goods  Feb.  20,  1824,  as  a  dis- 
tress for  $62.50  rent,  due  Feb.  1,  1824,  on  a 
demise  of  premises  in  the  city.  Pleas,  1.  That 
the  defendant,  L.,  did  not  file  an  affidavit  of 
rent  being  due,  under  the  Statute,  sess.  38,  ch. 
153  ;  3  L.  N.  Y.,  156  c;  and  2.  That  before  dis- 
tress made,  viz. :  Feb.  16,  1824,  the  plaintiff 
tendered  the  $62.50,  which  was  refused;  and 
no  demand  afterwards  made  of  the  money. 
Replication  to  the  1st.  plea,  that  an  affidavit 
was  filed  ;  and  to  the  2d,  that  after  rent  due, 
and  before  tender,  the  defendant,  L.,  was  put 
to  the  expense  of  a  distress  warrant  and  filing 
the  affidavit,  which  the  plaintiff  refused  to  pay, 
concluding  the  last  with  a  verification.  Issue 
on  the  1st,  and  demurrer  and  joinder  on  the 
last  replication. 

The  court  below  decided  the  demurrer  against 
the  plaintiff,  on  the  ground  that  his  plea  was 
defective  in  not  averring  that  the  tender  was 
on  the  land.  On  the  trial  of  the  issue  of  fact, 
the  defendants  showed  an  affidavit,  duly  filed 
Feb.  14,  1824,  in  the  clerk's  office  of  the  City 
of  N.  Y.,  the  jurat  whereof  was  signed  H. 
Abell,  without  any  addition.  This  was  ob- 
jected to  as  inadmissible  on  that  ground.  It 
was  received,  however,  as  competent,  and  the 
plaintiff  excepted. 

729*]      *Mr.  W.  M'tlock,  for  the  plaintiff  in 
error  : 

Though  a  tender  on  the  land  would  have 
been  sufficient  (Co.  Litt.,  202  a;  1  Rep.,  370  ; 
Co.  Litt.,  105  a;  Hob  ,  208  ;  Roll.  Abr.,  427),  a 
personal  tender  is  equally  so.  (8  Johns..  370  ;  2 
Chit.,  681.)  A  tender,  a'ftcr  the  rent  falls  due, 
and  at  any  time  before  impounding,  is  good. 
(17  Vin.  Abr.,  592,  Rent.) 

The  landlord  could  not  distrain  for  the  costs 
of  the  distress  warrant  and  affidavit.  The  Stat- 
ute, 1  R.  L.,  435,  sec.  5,  allows  no  charges  in- 
curred before  distress  made.  Besides,  as  to 
the  warrant,  it  was  unnecessary.  The  land- 
lord might  have  distrained  in  person.  The 
statute,  requiring  the  affidavit,  makes  no  pro- 
vision that  it  shall  be  paid  for.  We  were  not 
liable  in  any  shape  for  either  of  these  charges. 

The  objection  on  the  bill  of  exceptions,  is 
also  sufficient  ground  for  reversal.  (Stat.,scss. 
38.  ch.  153;  3  C'ai.,  128.)  The  tenant,  by  his 
default,  making  a  distress  warrant  and  affida- 
vit necessary,  should  be  holden  to  pay  for  it. 
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Mr.  J.  R.  Hedley,  contra  : 

If  the  plea  of  a  personal  tender  of  rent,  not 
saying  on  the  land,  be  good,  yet  it  should  aver 
that  the  tenant  was  always  ready,  and  still 
is  ready  ;  and  he  should  bring  the  money  into 
court.  (Story,  PI.,  422;Willes,  632;2  Wils.,  74.) 

The  signature,  "  H.  Abell,"  to  ike  jurat  WHS 
sufficient.  His  office  might  have  been  shown, 
by  extrinsic  evidence,  thus  making  out  a  com- 
pliance with  the  statute. 

Mr.  Muloek  said  tout  temp*  prist  cannot  be  a 
necessary  averment.  The  action  is  not  to  col- 
lect the  debt.  That  is  not  in  question  ;  but 
whether  the  distress  was  rightful  or  wrongful. 
The  tender  made  it  wrongful.  (2  Chit.  PI., 
633,  498.) 

Curia,  per  SAVAGE,  Ch.  J.  1.  As  to  the  de- 
murrer. The  defendants,  no  doubt,  have  a 
right  to  show  that  the  plaintiff's  plea  is  defect- 
ive in  substance.  The  objection  taken  by  the 
judge  was,  that  the  tender  should  have  be<-n 
*on  the  land.  Another  exception  is  [*73O 
now  taken,  to  wit :  that  the  plaintiff  did  not 
say  he  was  always  ready  after  the  tender,  and 
bring  the  money  into  court. 

There  are  authorities  which  say,  that  when 
rent  is  payable  on  a  particular  day,  it  must  be 
demanded  on  the  land  ;  and  also  that  a  tender 
on  the  land  is  good  and  prevents  a  forfeiture. 
(Co.  Litt.,  201  b,  211  a.)  But  Hargrave,  in  a 
note  on  this  subject,  states  that  a  tender  "  to 
the  lessor  himself,  either  upon,  or  out  of  the 
land,  is  good."  In  The  Six  Carpenters'  case,  8 
Co.,  292,  it  is  said,  "  tender  upon  the  land,  be- 
fore the  distress,  makes  the  distress  tortious  ; 
tender  after  the  distress  and  before  the  im- 
pounding, makes  the  detainer,  and  not  the  tak- 
ing, wrongful;  tender  after  impounding,  makes 
neither  the  one  nor  the  other  wrongful ;  for  then 
it  comes  too  late."  The  same  doctrine  is  found 
in  other  books.  In  Woodf.,  315,  it  is  said  a  dis- 
tress must  not  be  made  after  tender  of  payment. 
These  authorities  say,  that  tender  on  the  land 
is  good  even  when  the  landlord  comes  to  dis- 
train, but  it  does  not  follow  that  it  is  not  also 
good  off  the  land.  I  cannot  see  how  the  place 
of  a  tender,  after  a  default  by  the  tenant,  can 
be  material.  If  the  rent  is  tendered  in  any 
place,  to  the  landlord,  he  can  ask  nothing  more; 
and  a  distress  becomes  not  only  unnecessary, 
but  vexatious.  In  Slingerland  v. Morse,  8  Johns., 
476.  477,  the  court  say,  "  the  general  rule  is, 
that  if  noplace  be  appointed  for  the  payment, 
or  performance,  a  tender  to  the  person  is  good; 
and  this,  too,  in  cases  in  which  a  personal  ten- 
der was  not  required,  as  of  rent  issuing  out  of 
land."  Cropp  v.  Hainttteton,  Cro.  E..  48,  is  a  di- 
rect authority,  that  tender  of  the  land  is  good. 

The  next  objection  to  the  plea  is,  that  there 
should  have  been  an  averment  of  font  tern  pit 
prist.  This  objection  is  well  answered  by  the 
plaintiff's  counsel  The  question  is,  not  as  to 
the  debt  which  is  tendered,  but  as  to  the  regu- 
larity of  the  distress.  Suppose  the  money  were 
brought  into  court,  what  effect  could  Unit  have 
on  the  cause  ?  The  question  here  is.  whether 
the  defendants  were  not  trespassers?  The  pre- 
cedents referred  to  in  Chitty,  2  Chit.  PI..  GW 
*41)8  shows  that,  in  replevin,  no  such  [*7J$l 
averment  is  necessary,  though  in  covenant  it  is. 
And  the  reason  I  apprehend  to  be.  that  a  tender 
takes  away  the  right  to  distrain,  till  a  subs»v 
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quent  demand  and  refusal.  But  a  tender  does 
not  take  away  a  right  to  prosecute  on  the  cove- 
nant. It  only  prevents  the  recovery  of  inter- 
est and  costs.  In  French  v.  Watson,  2  Wils.,  74, 
no  tender  was  pleaded  ;  but  only  a  readiness  to 
pay,  which  the  court  say  is  not  issuable.  In 
Horn  v.  Lewin,  1  Salk.,  583;  S.  C.,  1  Ld.  Raym., 
639,  it  was  determined  that  a  profert  of  the 
money  was  not  necessary  in  replevin,  and  in 
that  case  the  money  was  brought  into  court 
and  accepted  ;  but  all  was  held  superfluous,  be- 
cause the  question  was,  whether  the  distress 
was  rightful.  In  my  judgment,  therefore,  the 
plea  is  good. 

I  can  see  no  fault  in  the  replication,  in  point 
of  form.  It  protests  the  tender,  which,  as  to 
this  cause,  admits  it ;  because  it  is  not  denied. 

But  other  matter  is  set  up,  which  it  is  sup- 
posed avoids  the  tender,  to  wit :  that  costs  had 
been  incurred  which  should  have  been  paid. 

From  the  cases  cited,  it  seems  that  a  tender 
of  the  rent  before  an  actual  distress,  renders  the 
distress  unlawful,  but  the  case  of  costs  incurred 
is  not  attended  to.  It  is  highly  reasonable  that 
costs  should  be  paid,  when  they  have  been 
properly  and  fairly  incurred.  The  rent  was 
due  Feb.  1.  The  affidavit  was  filed  on  the  14th, 
the  tender  on  the  16th,  the  distress  was  on  the 
20th.  Before  the  tender,  a  warrant  had  been 
made  to  a  bailiff.  Our  statute  directs  the  re- 
taining of  the  charges  in  case  of  sale.  (1  R.  L., 
435.)  A  fair  construction  of  the  Act,  I  think, 
must  entitle  the  party  distraining  to  his  lawful 
costs  at  any  time,  after  they  have  been  in- 
curred. It  seems  to  me,  therefore,  that  the  rep- 
lication is  good,  both  in  form  and  substance. 

If  I  am  right  in  my  conclusion,  the  judg- 
ment of  the  court  below,  upon  the  demurrer, 
must  be  affirmed. 

2.  The  only  remaining  question,  is  that  aris- 
ing^ on  the  bill  of  exceptions.  By  the  Act  al- 
732*]  ready  referred  to,  no  landlord  *shall 
distrain  the  goods  of  his  tenant  in  the  City  of 
N.  Y.,  unless  he,  or  his  agent,  shall  "  make  an 
affidavit  before  a  justice  of  the  peace,  or  other 
magistrate  in  the  said  city  and  county,  author- 
ized by  law  to  administer  oaths."  &c.  It  does 
not  appear  by  the  affidavit,  that  H.  Abell  was 
a  magistrate  authorized  to  administer  oaths  ; 
nor  was  the  fact  proved  or  offered  to  be  proved 
or  disproved  in  the  court  below. 

It  is  fairly  inferable  that  the  fact  of  his  be- 
ing a  justice  was  conceded.  But  it  was  con- 
tended that  his  official  character  should  appear 
affirmatively.  We  think  that  the  fact  of  Mr. 
Abell's  taking  an  affidavit,  and  of  the  clerk's 
receiving  and  filing  it.  were,  prima  facie,  suffi- 
cient ;  and  threw  on  the  other  side  the  burden 
of  proving  the  want  of  authority.  The  judg- 
ment must,  therefore,  be  affirmed. 

Judgment  affirmed. 

Cited  in-26  Wend.,  556 ;  5  Den.,  453 ;  11 N.  Y.,  91 ;  21 
N.  Y.,  347  ;  9  Hun,  339 ;  25  How.  Pr.,  465 ;  60  111.,  478. 


THE  MIDDLE  DISTRICT  BANK 

v. 
DEYO,  late  Sheriff  of  ULSTER. 

Action  for  Several  Escapes — Pleading — Defenses 
— After  Extinguishment  of  Right  of  Action, 
tliere  can  be  no  Kevivor. 

Under  a  declaration  for  several  escapes,  the  de- 
fendant may  plead  a  voluntary  return,  &c.,  to  the 
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escapes  set  forth ;  and  may,  on  Issue  thereon,  excuse 
any  and  all  escapes  which  the  plaintiff  proves  at  the 
trial,  by  showing-  a  subsequent  voluntary  return,  &c. 

If  the  plaintiff  wishes  to  confine  the  defense  to 
any  escape  or  escapes,  in  particular,  he  should  new 
assign. 

The  day  of  the  escape  or  escapes,  laid  in  the  decla- 
ration, is  not  material,  unless  made  so  by  a  nove  1 
assignment. 

Where  a  plaintiff  declares  for  several  escapes,  on 
different  days,  from  a  ca.  sa.  upon  different  judg- 
ments, but  at  the  trial  proves  only  one  judgment, 
he  is  entitled  to  recover  upon  only  one  count. 

The  usual  averment  in  the  plea,  of  a  voluntary 
return  or  recaption,  to  an  action  for  an  escape,  that 
the  prisoner  continued  in  custody  intermediate  the 
return  or  recaption  and  the  suit,  is  immaterial;  and 
no  proof  of  it  need  be  Riven  under  an  issue  upon 
the  plea.  Griffiths  v.  Eyles,  1  Bos.  &  P.,  413,  and 
Chambers  v.  Jones,  11  East,  405,  contra,  overruled. 

It  is  a  arood  defense  to  an  action  for  a  negligent 
escape,  that  the  prisoner  was  taken  on  f  resn  pur- 
suit, or  voluntarily  returned,  before  suit  brought : 
and  was  in  custody  at  the  time  of  suit  brought, 
without  an  allegation,  that  he  continued  in  custody 
intermediate  the  recaption  or  return,  and  the  time 
of  suit  brought. 

A  recaption  on  fresh  pursuit,  or  voluntary  return 
of  a  prisoner  before  suit  brought,  per  »e,  purges  an 
escape ;  and  a  subsequent  escape  will  not  revive  the 
right  of  action  for  a  former  one. 

A  right  of  action  once  extinguished  is  gone  for- 
ever, and  cannot  be  revived  or  continued  by  any 
subsequent,  distinct,  and  independent  act. 

Afodo  et  forma  puts  in  issue  matter  of  substance, 
only. 

Citations-1  Bos.  &  P.,  413 ;  11  East,  403,  488  :  2  Bac. 
Abr.,  529,  tit.  Execution ;  1  Vent,  217 :  24  Car..  2 :  10 
Vin.,  118,  pi.  43 ;  1  Lutw.,  382  :  3  Keb.,  55 ;  W.  Jones, 
144 ;  Cro.  Jac.,  657  ;  1  Com..  554  :  1  Str.,  423  :  5  Went., 
228,  241 ;  Lit.  Ent..  152 :  2  T.  R..  126 ;  2  Johns.  Cas., 
208;  2  Johns.,  433:  4  Johns.,  47  ;  6  Johns..  123;  7  Johns., 
177;  10  Johns.,  549, 563;  16  Johns..  307: 1  Ld.  Raym.,  3}». 

DEBT  for  the  escape  of  one  Lawrence,  from 
the  defendant's  custody  on  a  ca.  sa.,  at  the 
suit  of  the  plaintiff,  upon  *a  judgment  [*733 
for  $652.17  ;  tried  at  the  Ulster  Circuit,  Apr. 
19,  1826,  before  Belts,  late  Circuit  J. 

The  declaration  contained  three  counts,  sub- 
stantially alike,  except  that  the  escapes  were 
stated  on  different  days.  The  defendant  plead- 
ed :  1.  Nil  debit,  with  notice  of  special  matter. 
2.  In  answer  to  the  first  count,  a  return  before 
suit  brought ;  and  that  the  defendant,  after 
that  escape  and  return,  safely  kept  the  prisoner 
in  his  custody,  until  he  went  cut  of  office,  and 
then  delivered  him  over  to  his  successor.  Repli- 
cation, that  the  defendant  did  not  keep  and  de- 
tain the  prisoner  in  his  custody,  in  manner  and 
form,  &c.  The  3d  and  4th  pleas  to  the  2d  and 
3d  counts,  and  the  replications,  were  similar. 
There  was  also  a  5th  plea  to  the  whole  decla- 
ration, alleging  that  the  judgments,  executions, 
commitments  and  escapes,  stated  in  the  several 
counts,  were  one  and  the  same  ;  and  a  return 
before  suit  brought.  Replication,  that  the  es- 
capes were  different,  and  not  one  and  the  same. 

At  the  trial,  the  plaintiffs  proved  that  Law- 
rence was  arrested  upon  the  ca.  sa.  Sept.  13, 
1825  ;  that  he  was  seen  off  the  limits  five  sev- 
eral times  prior  to  Jan.  1,  1826  ;  and  had  re- 
turned before  that  day.  The  action  was  com- 
menced Jan.  2,  1826  ;  on  which  day,  it  was  ad- 
mitted, that  the  defendant,  in  due  form  of  law, 
assigned  the  prisoner  to  his  successor.  It  ap- 
peared that  the  prisoner  was  on  the  limits  when 
the  capias  ad  respondendum,  in  this  cause,  was 
delivered  to  the  coroner. 

The  plaintiffs  offered  to  prove  that  Lawrence 
had  given  bail  for  the  limits,  and  deposited 
$800  as  security ;  and  that  this  suit  was  de- 
fended at  his  expense.  The  judge  rejected  the 
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evidence,  but  charged  the  jury,  that  as  it  was 
alleged  by  the  defendant  that  the  prisoner  con- 
tinued in'his  custody  after  voluntary  return, 
if  the  plaintiffs  had  satisfactorily  proved  that 
after  the  escapes  stated  in  the  1st  and  3d  counts, 
and  the  voluntary  return  of  the  prisoner,  he 
had  again  made  other  escapes,  the  plaintiffs 
were  entitled  to  a  verdict.  The  jury  found  a 
verdict  for  the  plaintiffs  on  each  of  the  issues. 
734*]  *Mr.  Tfilcott,  Atty-Gen.,  for  the,  de- 
fendant, now  moved  for  a  new  trial,  on  the 
ground  that  the  charge  of  the  judge  was  incor- 
rect, and  that  the  defendant  was  entitled  to  a 
verdict  upon  the  evidence.  He  said  the  plaint- 
iff was  not  entitled  to  recover  on  the  first  two 
counts.  There  was  but  one  judgment  upon 
which  the  prisoner  was  committed. 

The  allegation,  that  the  defendant  detained 
the  prisoner,  till  he  was  turned  over  to  his  suc- 
cessor, was  unnecessary.  The  return  was  an 
answer  to  the  escape,  and  if  the  plaintiffs  relied 
on  a  subsequent  escape,  they  should  have  new 
assigned.  The  defendant  is  bound  to  answer 
no  escapes  beside  those  contained  in  the  dec- 
laration. No  subsequent  escape  could  revive 
a  right  of  action  on  the  first.  This  was  purged 
by  the  return  ;  and  if  the  plaintiffs  had  intend- 
ed to  avail  themselves  of  the  second,  they  should 
have  brought  their  action  for  that.  The  cases 
and  precedents  are  numerous  that  a  recaption 
on  fresh  suit,  or  a  voluntary  return,  are  a  de- 
fense, per  se,  without  adding  that  the  prisoner 
was  detained.  (7  Johns.,  177  ;  4 Id.,  47  ;  10  Id., 
578  ;  6  Id.,  123  ;  16  Id.,  313  ;  2  Johns.  Cas.,208; 
Com.,  554  ;  Cro.  Eliz.,  439  ;  Latch,  200  ;  Noy, 
93  ;  Qodb.,  177,  433;  Browne  Ent.,  159;  SInstr. 
Cler.,  123  ;  2  T.  R.,  126  ;  1  Str.,  423  ;  6  Cow.. 
65.) 

He  examined  Chambers  v.  Jones,  ll'East,406, 
and  contended  that  it  is  not  law,  and  not  sup- 
ported by  the  authorities  there  relied  upon. 
But  if  law  in  England,  it  is  not  so  here.  The 
sheriff  is,  with  us,  bound  to  let  the  defendant 
to  bail  upon  the  limits,  which  sometimes  cover 
a  whole  city.  This  is  not  so  in  England.  It 
is  impossible  for  him  here  to  know  and  plead 
all  the  escapes  of  a  prisoner  to  an  action  for 
one.  Such  a  doctrine  would  subject  him  to 
the  payment  of  every  «*.  sa.  upon  which  his 
prisoners  are  committed. 

The  allegation  of  detention,  being  wholly 
immaterial,  is  not  put  in  issue.  Modo  etjorma 
extends  only  to  substance. 

Mr.  C.  II.  Ruygle*,  contra,  relied  on  Cfuirn- 
IMTS  v.  Jones,  11  East,  406,  as  in  point  for  the 
735*]plaintiff.  He  also  cited *5  VVentw.,228, 
229,  242  ;  2  Johns.  Cas.,  208  ;  6  Johns.,  123;  10 
Id.,  561  ;  2 Id.,  483  ;  Griffiths  v.  Eyles,  1  Bos.  & 
P.,  413,  418,  per  Eyre,  Ch.  J. 

Ouria,  per  WOODWORTH,  J.  It  is  very  clear 
that  the  plaintiffs  are  not  entitled  to  recover 
upon  more  than  one  fount.  There  was  only 
one  judgment  on  which  the  prisoner  was  com- 
mitted. 

The  important  inquiry  is,  whether  all  the 
facts  stated  in  the  plea  were  material.  If  they 
were,  the  plaintiffs  ought  to  recover.  But  if 
the  defense  was  complete  on  proving  a  volun- 
tary return  before  suit  brought,  and  that  the 
prisoner  was  in  custody  when  the  action  was 
commenced,  the  verdict  ought  have  been  for 
the  defendant. 
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The  decision  of  this  question  will  depend  on 
the  inquiry,  whether  the  allegation  that  the  de- 
fendant detained  the  prisoner  in  custody  upon 
the  voluntary  return,  until  he  was  handed  over 
to  the  new  sheriff,  was  or  was  not  material. 
If  immaterial,  then  it  was  not  put  in  issue  by 
the  replication  (modo  et  forma  only  putting  in 
issue  matter  of  substance)  and,  consequently, 
need  not  be  proved. 

On  the  argument  of  this  cause,  ^reat  reli- 
ance was  placed  upon  the  cases  of  Griffiths  v. 
Eyles,  1  Bos.  &  P.,  413,  and  Chambers  v.  Jones, 
11  East,  406.  If  these  cases  were  correctly  de- 
cided, I  admit  that  the  law,  as  understood  in 
England,  is  in  favor  of  the  plaintiffs. 

With  great  deference  for  the  learned  opin- 
ions of  the  judges  who  then  presided,  I  can- 
|  not  yield  my  assent  to  the  doctrine  there  ad- 
i  vanced,  believing  it  to  be  repugnant  to  the  prin- 
i  ciples  of  the  common  law,  and  the  weight  of 
j  authority  deducible  from  the  decisions  of  their 
|  learned  predecessors.  Before  I  consider  the 
!  two  cases  referred  to,  I  will  examine  the  doc 
trine  as  laid  down  in  other  authorities.  The  2 
Bac.  Abr.,  529,  tit.  Execution,  lays  down  the 
rule,  that  if  a  prisoner  in  execution  escape,  with- 
out the  assent  of  the  sheriff,  and  he  make  fresh 
pursuit,  and  retake  him  before  any  action 
brought,  it  shall  excuse  the  sheriff  ;  and  that  a 
voluntary  return  of  the  prisoner,  before  action, 
is  equal  to  a  retaking  on  fresh  pursuit.  The 
proposition  *is  not  qualified,  and  seems  [*736 
to  be  a  full  answer  to  the  escape.  There  is  no 
suggestion  that  a  continuance  in  custody  until 
suit  brought  enters  at  all  into  the  nature  of  the 
defense  ;  and  from  the  reason  of  the  thing,  if 
the  plaintiffs  relied  upon  a  subsequent  escape, 
they  should  have  new  assigned.  The  defendant 
is  not  bound  to  do  more  than  give  an  answer 
to  the  escapes  in  the  declaration.  This  he  has 
done  by  excusing  as  many  as  are  there  alleged. 
If  the  first  escape  is  purged,  how  can  a  subse- 
quent one  revive  the  right  of  action  ?  There 
is  a  complete  defense  to  the  action  for  the  first 
escape,  by  the  voluntary  return.  It  is  against 
established  principles,  to  say  that  a  right  of  ac- 
tion, once  extinguished,  can  be  restored  by  a 
subsequent  disconnected  and  independent  act. 
The  day  laid  in  the  declaration  is  immaterial. 
Proof  of  an  escape  on  a  different  day  is  admis- 
sible. How,  then,  can  the  plaintiffs,  on  these 
pleadings,  raise  the  objection,  that  the  escape 
in  issue  between  the  parties  is  the  first  escape, 
and  that  the  defendant's  plea  must  have  refer- 
|  ence  to  that  ?  I  think  it  may  equally  well  apply 
to  the  last  escape  ;  and  then,  by  the  plaintiff's 
own  showing,  the  prisoner  returned  and  re- 
mained in  custody  until  he  was  assigned.  If 
!  the  day  alleged  be  not  material,  the  defendant 
cannot  be  precluded  from  applying  his  pica  to 
such  escape  as  he  thinks  proper.  In  that  case, 
he  may  answer  to  the  last  escape  proved,  that 
the  prisoner  returned.  This  latitude  is  given 
'  to  the  defendant  under  the  pleadings  ;  which 
,  the  plaintiffs  might  have  restricted  iu  their  re- 
plication, by  alleging  in  certain  the  identical 
escape  on  which  they  relied,  and  thereby  con- 
fining the  plea  of  the  defendant  to  such  ewape. 
I  do  not  intend,  however,  to  rest  my  opinion 
on  that  ground  ;  but  on  the  sufficiency  of  are- 
turn  before  action  commenced,  and  that  the 
prisoner  was,  at  that  time,  iu  custody. 

In  Sir   Ktilph  livry'x  case,  1   Vent. ,217;  24 
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Car.  2,  the  action  was  debt  for  a  voluntary  es- 
cape. The  defendant,  protesting  that  he  did 
not  let  him  voluntarily  escape,  pleaded,  that 
he  took  him  upon  fresh  pursuit.  The  plaintiff 
demurred,  because  he  did  not  traverse  the  vol- 
untary escape  ;  and  resolved  for  the  defendant; 
7  37*]  for  it  is  not  necessary  *for  the  plaintiff 
to  allege  it  in  his  declaration.  It  must  be  al- 
leged in  the  replication.  This  case  is  approved 
in  10  Vin.,  118,  pi.  43,  and  1  Lutw.,  382  ;  S. 
C.,  3  Keb.,  55.  Here  there  was  no  averment, 
that  after  the  retaking,  the  prisoner  was  kept 
in  custody  until  suit  brought ;  nor  was  it  sug- 
gested by  the  court  or  counsel.  So,  also,  in  Har- 
vey v.  Reynel,  W.  Jones.,  144,  Car.  2,  the  dec- 
laration alleged  an  escape  at  D.  in  the  County 
of  H.  The  defendant  confessed  that  the  pris- 
oner was  committed  in  the  County  of  S.  and 
escaped  ;  and  that  the  defendant  made  fresh 
pursuit,  and  retook  him  before  suit,  and  that 
he  was  in  his  custody  ;  and  demanded  judg- 
ment. It  was  resolved  on  demurrer,  that  al- 
though the  plaintiff  alleged  the  escape  at  D., 
and  the  defendant  confessed  it  at  S.,in  another 
county,  this  was  good,  without  a  traverse  of 
the  escape  at  D.  ;  for  when  a  man  is  at  large, 
it  is  an, escape  in  every  county.  In  Whiting  v. 
Reynel,  Cro.  Jac.,  657,  the  plea  was,  that  the 
defendant  had  retaken  the  prisoner,  and  yet 
hath  him.  No  objection  was  taken  to  the  plea, 
on  the  ground  that  it  did  not  allege  a  continu- 
ance in  custody  after  recaption.  There  might 
have  been  ten  escapes  and  recaptions  after  the 
first ;  and  yet,  after  the  tenth,  the  prisoner  was 
in  lawful  custody,  which  supported  the  aver- 
ment in  the  plea.  In  Chambers  v.  Jones,  11 
East,  408,  Ld.  Ellenborough,  after  laying  down 
the  proposition  that  the  plea  must  allege  a  con- 
tinued detention  to  the  time  of  action,  refers, 
among  others,  to  the  case  of  Whiting  v.  Reyml, 
to  support  his  doctrine.  I  apprehend  it  does 
not.  So  far  from  it,  the  detention  averred,  is 
an  existing  one  when  the  action  was  com- 
menced; which  would  be  equally  true,  whether 
one  or  two  escapes  and  returns  had  taken  place 
between  that  time  and  the  recaption  or  return, 
on  the  first  escape  made  by  the  prisoner.  The 
plea  neither  affirms  nor  denies  a  continued  de- 
tention ;  and,  manifestly,  because,  at  that  day, 
it  was  not  deemed  material .  The  case  of  Cham- 
bers v.  Gambier,  Com.,  554,  was  also  cited. 
There,  in  debt  for  an  escape,  the  defendant 
pleaded,  that,  before  action  brought,  the  pris- 
oner returned,  and  was  in  execution,  for  the 
damages  on  the  judgment.  On  demurrer, 
738*]  *judgment  was  given  for  the  defend- 
ant, on  the  ground  that  this  was  equal  to  a  re- 
taking on  fresh  pursuit.  If  a  continued  deten- 
tion was  necessary  to  be  averred,  it  seems  to 
me  judgment  should  have  been  given  for  the 
plaintiff.  This  form  of  pleading  is  in  accord- 
ance with  the  principle  laid  down,  that  a  vol- 
untary return  excuses  the  sheriff  ;  but  it  can- 
not be  so,  if  the  defendant  is  bound  to  show 
the  continuance  of  the  detention.  He  is  not 
protected  by  proving  a  recaption  or  return,  if 
the  law  be  as  contended  for  by  the  plaintiffs. 
The  averment,  then,  that  the  prisoner  was  in 
custody  when  the  suit  was  commenced,  must 
be  made  ;  and  that  is  all  that  is  necessary  after 
setting  out  the  recaption  or  return.  A  deten- 
tion at  the  time  is  indispensable,  for  unless  the 
fact  be  so,  the  sheriff  is  clearly  liable.  In  an 
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Anonymous  case,  1  Str.,  423,  it  was  held  that  if 
a  man  escapes  and  returns,  and  afterwards 
commits  a  second  escape,  he  cannot  be  taken 
up  for  the  first  escape,  it  being  purged  by  the 
return.  Ld.  Ellenborough  considered  the  case 
of  Meriton  v.  Brigga,  1  Ld.  Raym.,  39,  as  an 
unequivocal  case,  to  prove  that  a  recaption  was 
no  protection  to  the  sheriff,  nor  any  answer  10 
the  action,  unless  there  was  a  subsequent  de- 
tention to  the  time  of  the  action.  The  case  was 
this:  the  defendant  pleaded  a  recaption  on  fresh 
pursuit  merely  ;  the  plaintiff  replied,  de  injuria 
sua  propria,  obsque  hoc  quod  he  retook,  &c., 
upon  fresh  pursuit,  et  adhuc  detinet.  The  de- 
fendant demurred,  for  that  the  plaintiff  had 
traversed  matter  not  alleged  in  the  plea,  viz.  : 
quod  adhuc  detinet;  and  contended  that  if  the 
defendant  had  suffered  the  prisoner  to  escape 
a  month  after  the  recaption,  yet  the  plaintiff 
should  be  bound  by  the  recaption  for  the  old 
escape,  and  should  have  a  new  action  for  the 
new  escape,  which  Holt,  Ch.  J.,  denied  ;  for 
both  are  but  one  escape.  Judgment  for  the 
plaintiff.  If  I  understand  this  case,  the  point 
before  the  court  was  a  distinct  question  from 
the  one  before  us.  It  was  this  :  does  a  plea  of 
recaption  or  voluntary  return  imply  that  the 
prisoner  was  in  custody  at  the  time  of  action  ; 
for  it  will  be  seen  that  the  only  part  of  the  trav- 
erse that  relates  to  the  detention,  is  as  to  ft 
adhuc  detinet ;  *that  is  to  say, whether  [*73O 
he  was  then  a  prisoner  ;  not  that,  at  no  time 
since  the  recaption,  had  he  ceased  to  be  a  pris- 
oner. Viewed  in  this  light,  it  corresponds  with 
all  the  cases  I  have  referred  to.  The  language 
of  Holt,  therefore,  so  far  as  it  attempts  to  lny 
down  law  not  applicable  to  the  point  then  in 
issue,  must  be  regarded  as  an  obiter  dictum,  and 
is  directly  opposed  to  the  case  in  Strange. 

It  is  true,  that  in  some  of  the  books  of  pre- 
cedents, the  form  of  the  plea  is  that  of  a  con- 
tinued detention  to  the  time  of  action.  Such 
are  the  pleas  in  5  Went.,  228,  241,  and  Lilt, 
Ent.,  152.  Indeed,  the  form  of  the  plea  in 
modern  times,  I  apprehend,  generally  contains 
that  allegation.  But,  as  far  as  I  know,  it  has 
been  the  sense  of  the  profession,  that  the  plea 
was  supported,  if  the  prisoner  was  actually  in 
custody  when  the  suit  was  commenced,  pro- 
vided the  sheriff  had  not  suffered  a  voluntary 
escape;  and  that  the  fact  of  the  prisoner  hav- 
ing escaped  several  times  previously,  and  re- 
turned, did  not  invalidate  the  allegation  of  hav- 
ing remained  a  true  prisoner.  If  the  retaking, 
or  return,  purges  the  escape,  it  is  the  same  as 
if  no  escape  had  taken  place. 

I  have  not  been  able  to  discover  any  adjudged 
cases  previous  to  OriffltJis  v.  Eyles,  and  Cham- 
bers v.  Jones,  that  support  the  doctrine  con- 
tended for  by  the  plaintiffs,  or  seem  to  sanction 
it,  except  the  case  containing  the  dictum  of  Ld. 
Holt,  which  has  been  noticed.  In  Chambers  v. 
Jones,  it  appears  to  me,  the  court  principally 
rely  on  forms  of  pleas  to  be  found  in  the  books. 

That  the  law  was  understood  in  England  lo 
be  as  I  have  attempted  to  show,  is  very  evident 
from  the  case  of  Bonafous  v.  Walker,  2  T.  R., 
126.  The  first  count  was  for  a  voluntary  es- 
cape; the  second  for  a  negligent  escape.  Pleas, 
1.  Nildebet.  2.  As  to  the  second  count,  recap- 
tion on  fresh  pursuit;  and  that  the  defendant 
bad  and  detained  the  prisoner  in  execution  for 
the  damages.  3.  As  to  the  second  count,  that 
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the  prisoner  returned ;  and,  continually,  after 
return,  that  the  prisoner  had  been  detained  in 
execution.  Replication,  that  the  defendant  did 
not  diligently  pursue  the  prisoner  in  order  to 
74O*]  retake  him;  and  as  to  the  *third  plea, 
that  the  prisoner  was  not  continually  after  his 
return,  detained  in  the  defendant's  custody  in 
execution.  Here  the  last  issue  was  substantially 
the  same  as  in  the  case  under  consideration.  At 
the  trial  before  Buller,  J.,  it  appeared  that  the 
prisoner  was  out  of  the  rules  of  the  prison  on 
three  several  days.  On  the  defendant's  hear- 
ing that  the  prisoner  had  escaped,  he  was  put 
into  close  custody,  before  action  brought.  The 
defendant  made  two  objections:  1.  That  the 
plaintiff  ought  to  have  brought  the  action  as 
administratrix,  because  the  judgment  was  ob- 
tained in  that  character.  2.  That  the  plaintiff 
could  not  give  a  negligent  escape  in  evidence 
under  the  first  count.  The  judge  overruled, 
both  objections;  and  a  verdict  passed  for  the 
plaintiff.  On  motion  fora  new  trial,  Erskine. 
arguendo,  contended  that,  as  the  defendant 
could  not  plead  a  recaption  to  the  first  count 
for  a  voluntary  escape,  the  plaintiff  could  not 
give  in  evidence  a  negligent  escape  under  that 
count;  and,  therefore,  it  must  be  considered  as 
if  there  was  but  one  count  for  a  negligent  es- 
cape, in  which  case  the  defendant  was  entitled 
to  a  verdict.  He  insisted  that  the  number  of 
escapes  could  not  vary  the  question,  as  the  pris- 
oner was  in  safe  custody  before  the  commence- 
ment of  the  action.  It  appears,  then,  that  this 
question  was  distinctly  presented;  it  was  not 
contradicted  by  the  opposing  counsel,  nor  de- 
nied by  the  court.  On  the  contrary,  they  must 
have  considered  it  sound ;  otherwise,  there  was 
no  necessity  for  granting  a  new  trial  on  the 
ground  stated.  Buller,  J.,  observes  that,  at  the 
trial,  the  law  was  mistaken  by  both  parties.and 
by  himself;  the  plaintiff  contending  that  it  was 
a  voluntary  escape,  which  was  denied  by  the 
defendant — both  of  them  going  on  the  mistaken 
idea  that  a  voluntary  escape  was  material  to  be 
proved  on  the  first  issue.  The  court,  therefore, 
interposed,  and  granted  a  new  trial,  with  lib- 
erty to  amend  the  pleadings.  As  the  case  stood, 
three  escapes  were  proved.  The  defense  was 
considered  complete  as  to  the  second  count;  but 
inasmuch  as  the  plaintiff  had  proved  another 
negligent  escape,  which  he  might  do  under  the 
first  count,  to  which  there  was  no  plea  of  re- 
741*]  caption  or  voluntary  return,  *he  was, 
under  the  pleadings,  entitled  to  a  verdict.  But 
if  the  doctrine  contended  for  be  correct,  the 
plaintiff  had  falsified  the  plea  in  a  material  part, 
by  showing  that  the  prisoner  had  not  been, con- 
tinually, after  the  return,  detained  in  execution. 
Three  escapes  were  proved;  so  that  without 
reference  to  the  first  count,  the  plaintiff  made 
out  a  right  to  recover  on  the  second.  It  cannot 
be  imagined  that  at  that  dav,  1787,  the  Court 
of  King's  Bench  considered  the  doctrine  now 
advanced,  as  law;  and  especially,  that  if  such  j 
had  been  the  law,  it  should  escape  the  notice 
of  Buller,  J.,  who  is  not  only  admitted  to  have  ! 
been  among  the  ablest  lawyers,  but  ranked 
among  the  most  skillful  special  pleaders  of  his 
time. 

The  case  of  GriffMi*  v.  Eyle»,  1  Bos.  &  P., 
413,  is  the  first  case  I  have  met  with  that  seems 
to  be  at  variance  with  the  law,  as  understood 
in  Bonafou9  v.  Walker.  When  the  case  in  Bos. 
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&  P.  was  decided  (1799)  Buller  was  a  justice 
of  the  Common  Pleas,  having  resigned  his  seat 
in  the  King's  Bench;  but  he  was  not  a  party 
to  the  decision. of  Griffiths  v.  Eyles,  Apr.  30, 
1799,  having  been  absent  from  the  20th  of 
April,  to  the  end  of  the  term  (May  6th),  from 
indisposition.  Heath,  J.,  was  also  absent;  so 
that  the  law  as  there  laid  down  was  by  two 
judges  only.  I  make  this  remark,  as  somewhat 
impairing  the  weight  of  that  case,  inasmuch  as 
there  is  no  reason  to  believe  that  Judge  Buller 
had  changed  his  opinion  since  the  case  of  Bon- 
afous  v.  Walker;  or  that,  had  he  been  present, 
he  would  have  concurred  in  the  decision  in 
Griffiths  v  Eyles.  In  this  last  case,  the  action 
was  debt  for  an  escape.  The  defendant  pleaded 
a  negligent  escape  and  voluntary  return,  since 
which  the  prisoner  had  been  safely  kept.  The 
replication  admitted  the  escape  and  return, but 
alleged  the  prisoner  had  not  been  safely  kept 
since  that  time,  having  again  escaped,  which 
was  a  different  escape  from  that  alleged  in  the 
plea.  The  defendant,  in  his  rejoinder,  trav- 
ersed the  allegation  that  the  prisoner  had  not 
been  safely  kept;  and  then  pleaded  to  the  latter 
part  of  the  replication,  a  negligent  escape,  vol- 
untary return,  and  safe  keeping  since,,  in  the 
same  manner  as  in  the  plea.  The*court  [*742 
held  the  latter  part  of  the  rejoinder  bad  on  spe- 
cial demurrer.  Eyre,  Ch.  J.,  considered  that 
the  common  form  of  replication  stopped  at  the 
allegation  that  the  prisoner  had  not  been  kept 
in  custody  since  the  first  voluntary  return;  and 
that  the  latter  part  of  the  replication,  in  that 
case,  was  only  an  amplification  of  the  denial 
that  the  defendant  had  kept  the  prisoner  in  safe 
custody.  He  observes,  "the  defendant,  by  his 
plea,  excuses  an  escape,  upon  the  ground  of 
the  prisoner  having  returned,  and  remained  in 
custody  ever  since.  Now,  put  the  case  that  the 
prisoner  had  made  two  or  three  escapes,  and 
had  returned  as  many  times ;  the  defendant  was 
bound  to  state  them  all,  in  order  to  establish 
the  averment,  that  the  prisoner  had  been  kept 
in  safe  custody  ever  since." 

If  this  case  is  to  be  followed,  our  decision 
should  be  for  the  plaintiffs;  but  I  consider  it  a 
departure  from  the  principles  recognized  in 
Bonqfouv  v.  Walkei;  which  seem  to  be  founded 
on  the  established  doctrine,  that  a  voluntary 
return  or  recaption  on  fresh  pursuit,  are,  per 
se,&  sufficient  answer  to  an  action  for  an  escape; 
and  being,  of  themselves,  sufficient,  it  follows 
that  the  further  allegation, that  the  prisoner  has 
ever  since  continued  in  custody,  is  immaterial. 
If  it  be  material,  then,  indeed,  the  defendant 
would,  in  order  to  protect  himself,  be  bound 
at  his  peril,  to  set  out  all  the  escapes  if  there 
were  more  than  one;  and  give  an  answer  to  each, 
although  the  plaintiff  had  declared  for  only  one 
escape  in  his  declaration.  The  peculiar  hard- 
ship of  such  a  doctrine  is  not  more  manifest  to 
my  mind  than  this  anomaly  in  the  law,  that  a 
defendant  is  bound  to  answer  more  than  is 
charged;  to  protect  himself  by  plea  against 
causes  of  action  which  the  plaintiff  may,  but 
has  not  alleged.  Nor  is  it  less  difficult  to  sup- 
port this  doctrine,  by  putting  it  on  the  ground 
that  the  first  escape,'*  alt  hough  purged,  may  be 
revived,  and  continue  a  good  cause  of  action, 
by  reason  of  subsequent  escapes,  with  which 
there  is  no  necessary  connection.  Eyre,  Ch.  J.. 
places  the  reason  of  this  doctrine  on  the  ground 
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that  the  sheriff  knows,  or  is  bound  to  know,  the  1 
state  of  his  prison;  and  whether  there  has  been  j 
743*]  one  escape  or  ten  escapes.     *Howevcr  | 
that  maybe  in  England,  where  the  sheriff  may 
or  may  not  allow  the  rules  of  the  prison,  and 
where  these  rules,  when  allowed,  are  not  anal- 
ogous to  the  limits  prescribed  bv  statute  for  our 
prisons;  it  may  be  observed,  that  here,  the  al- 
lowance of  the  limits  is  imperative  on  the  sher- 
iff upon  giving  security.     Those  limits  are  ex- 
tensive; so  that  it  cannot  be  presumed  that  the 
sheriff  is  able  to  state  the  number  of  escapes 
committed  by  a  prisoner.     Therefore,  to  apply 
the  principle  here,  and  say  that  the  sheriff  shall 
state  all  the  escapes,  would  be,  in  most  cases, 
the  same  thing  as  to  say  he  should  be  liable  for 
the  debt,  where  several  escapes  had  been  com- 
mitted, although,  in  each  case,  the  prisoner  had 
voluntarily  returned.     If  the  sheriff  had  dis- 
covered that  his  prisoner  had  escaped  ten  times, 
and  returned,  he  would  plead  those  returns, 
but  the  plaintiff  who  proved  the  eleventh  es-  i 
cape  would  recover;  because,  as  to  that,  the  j 
defendant  being  ignorant  that  it  had  been  made,  j 
had  no  means  of  protecting  himself.     Besides 
the  unreasonableness  of  the  doctrine,  and  un- 
supported, as  I  think  it  is,  by  the  weight  of  au- 
thority even  in  the  English  courts,  it  is  appar- 
ent that  there  is  no  necessity  to  adopt  it  for  the 
purposes  of  justice. 

If  the  prisoner  is  in  custody  when  the  suit  is 
commenced,  that  is  an  answer  to  every  claim 
on  the  ground  of  a  subsequent  escape.  Why 
subject  the  sheriff  for  escapes  which  have  been 
previously  committed,  and  are  necessarily 
purged  by  the  fact  that  the  prisoner  is  in  act- 
ual custody  when  the  suit  is  commenced  ? 

If  the  plaintiffs  relied  on  a  subsequent  es- 
cape, they  should  have  new  assigned,  for  the 
defendant  is  not  bound  to  do  more  than  give 
an  answer  to  the  escape  or  escapes  in  the  dec- 
laration, which  is  done  by  excusing  as  many  as 
are  there  alleged.  In  (Jha.mbers  v.  Jones,  Ld. 
Ellenborough  admits  that  a  new  assignment 
would  be  necessary,  if  it  be  not  necessary  to 
state  a  detention  down  to  the  period  when  the 
suit  is  commenced.  The  Court  of  King's  Bench 
held  that  the  new  assignment  was  unnecessary, 
deciding  that  it  was  essential  to  state  a  deten- 
tion ;  and  show  that  it  either  continued  when 
the  action  was  commenced,  or  that  something 
744*]  *had  intervened  to  put  a  legal  termina- 
tion to  it ;  and  as  the  evidence  negatived  such 
a  detention  in  that  case,  the  verdict  was  right. 
I  have  endeavored  to  show  that  the  cases  and 
precedents  relied  on  by  the  court,  do  not  go 
the  length  of  supporting  that  opinion. 

I  will,  in  the  next  place,  briefly  examine 
some  of  the  decisions  in  our  own  courts,  which 
go  fully  to  support  the  view  I  have  taken.  And 
here  I  must  observe  that  I  have  never  known 
an  action  even  hazarded,  for  a  negligent  es- 
cape, after  the  prisoner  had  actually  returned 
into  custody.  The  question  now  raised  appears 
to  me  novel  ;  and  but  for  the  cases  of  GriffitJis 
v.  Eyle»  and  Chambers  v.  Jones,  it  may  well  be 
doubted  whether  an  experiment  like  the  pres- 
ent would  have  been  made. 

In  the  case  of  Dolev.  Moulton,  2  Johns.  Cas., 
208,  the  action  was  on  the  bond  given  to  the 
sheriff.  The  plea  averred  the  return  before  ac- 
tion, and  that  the  prisoner  continued  in  cus- 
tody after  the  return.  No  question  was  raised 
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as  to  a  subsequent  escape.  The  court  held  that 
the  return  of  the  prisoner  saved  the  condition 
of  the  bond,  and  was  a  competent  defense  on 
the  part  of  the  sheriff. 

In  Currie  &  Whitney  v.  Henry,  2  Johns. , 
433,  one  plea  alleged  an  escape  and  voluntary 
return,  and  that  the  prisoner  continued  in  cus- 
tody, until  afterwards  he  was  discharged  out 
of  prison  by  the  Court  of  Common  Pleas  of  the 
County  of  Rensselaer,  pursuant  to  the  Act  for 
the  Relief  of  Debtors,  &c.  The  plaintiff  de- 
murred specially,  and  contended  that  the  plea 
was  double.  The  court  held  the  plea  good. 
Spencer,  J.,  observed,  "  the  defendant  could 
not  have  pleaded  the  involuntary  escape  and 
return  before  action  brought,  without  also  al- 
leging that  the  prisoner  was,  at  the  time  of  the 
plea  pleaded,  in  his  custody.  This  is  manifest 
from  all  the  precedents."  This  case  was  cited 
by  the  plaintiffs'  counsel ;  but  is  an  authority 
against  the  doctrine  they  contend  for.  It  ac- 
cords with  the  view  I  have  taken,  viz. :  that 
the  plea  must  show  a  recaption  or  return,  and 
that  the  prisoner  is  in  custody  ;  not  that  he  has 
continued  in  custody  from  the  time  of  return 
to  the  time  of  action.  The  court  understood  the 
precedents  to  *require  that,  and  no  [*745 
more.  It  has  been  shown  that  so  are  the  pleas 
in  all  the  old  cases,  and  in  several  of  those 
cited  by  Ld.  Ellenborough.  This  court,  in 
Ourrie  v.  Henry,  did  not  understand  that  such 
a  plea  implied  a  continued  detention  from  the 
time  of  voluntary  return,  as  the  Court  of 
King's  Bench  in  the  last  case  did.  And  therein 
consisted  a  difference  of  opinion  on  a  material 
point. 

In  TiUman  v.  Lansing,  4  Johns.,  47,  the 
court  lay  down  the  law  in  an  unqualified  man- 
ner :  "It  is  not  to  be  denied,  that  fresh  suit 
and  recaption  is  a  good  defense  against  a  neg- 
ligent escape  ;  and  a  voluntary  return,  before 
suit  brought,  will  also  purge  an  escape  of  this 
description."  So,  also,  in  Peters  v.  Henry,  6 
Johns.,  123,  the  court  say,  "a  voluntary  return 
before  action  purges  the  escape."  (7  Johns., 
177,  and  10  Johns.,  549,  563,  S.  P.)  In  the  case 
of  Richmond  v.  Tattmadge,  16  Johns.,  307,  in 
error,  this  question  seems  to  have  been  put  at 
rest.  The  Cfutncellor,  in  delivering  the  opinion 
of  the  court,  says,  "  the  case  is  then  reduced  to 
this  point :  whether,  to  an  action  of  escape,  a 
plea  of  a  voluntary  return  by  the  prisoner 
within  the  limits  before  suit  brought,  and  that 
plea  certified  by  the  jury  to  be  true  in  point  of 
fact,  be  not  a  valid  defense  ?  Under  the  decis- 
ions of  this  court,  there  can  be  no  doubt  of  the 
validity  of  such  a  defense." 

It  follows  as  a  necessary  consequence,  if  this 
is  a  valid  defense  (accompanied  with  the  fact 
which  is  always  understood  as  connected  with 
it,  the  prisoner  being  in  custody  at  the  time  of 
suit  brought),  that  the  plea,  in  this  case,  was 
perfect,  without  averring  a  continued  interme- 
diate detention  ;  and  although  averred,  it  is 
surplusage,  and  immaterial.  Taking  an  issue 
upon  that  pai;t.  makes  an  immaterial  issue,  and 
requires  no  proof  by  the  defendant,  to  sustain 
it ;  neither  can  it  avail  the  plaintiff,  to  prove  it 
untrue.  A  subsequent  escape  was  a  distinct 
cause  of  action,  not  connected  with  the  first 
escape,  and  no  ground  for  reviving  after  it  had 
been  purged  by  a  voluntary  return. 

On  these  grounds,  without  inquiring  whether 
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the  defendant  might  not  protect  himself  un- 
746*]  der  the  notice,  I  am  *of  opinion  that 
the  defendant  has  answered  the  escapes  set 
not  in  the  declaration,  by  showing  a  return 
of  the  prisoner,  and  that  he  was  in  custody  at 
the  time  the  suit  was  commenced. 

There  must  be  a  new  trial,  with  costs  to 
abide  the  event  of  the  suit. 

New  trial  granted. 

Cited  in— 9  Cow.,  92;  63  Barb.,  303;  4  How.Pr.,  298. 


REES  v.  OVERBAUGH. 

Deed— Seals  Torn  Off  by  Mistake,  by  Third  Per- 
son Having  it  in  Custody  as  Agent  of  Both 
Parties — Covenant  Lies. 

Where  the  seals  of  an  agreement  were  torn  off  by 
one  with  whom  it  had  been  left  for  safe  keeping  by 
both  parties,  held,  that  this  did  not  destroy  the 
deed ;  but  an  action  of  covenant  would  stiil  lie  upon 
it. 

A  stranger  tearing  off  the  seal  will  not  vitiate  a 
deed. 

Citations-6  East,  309 ;  4  T.  R.,  329,  330,  338,  339 ;  3 
T.  R.,  150, 151, 153,  n.;  11  Co.,  27 ;  5  Co.,  119 :  Dy.,  59, 
a,  n.:  Dy.,  112  a ;  2  Str.,  1186 ;  1  Ves.,  387,  389 ;  1  Gall., 
69 ;  5  Cow.,  368  ;  Palm.,  403. 

pOVENANT,  tried  at  the  Montgomery  Cir- 
\J  cuit,  Dec.,  1824,  before  Wai  worth.  Circuit  J. 

The  action  was  for  money  claimed  by  the 
plaintiff,  to  be  due  from  the  defendant  to  him, 
on  sealed  articles  of  agreement,  dated  Feb.  8, 
1  -.08,  executed  by  the  parties,  and  left  with 
one  Jackson,  for  safe  keeping.  The  plaintiff 
afterwards  authorized  Jackson  to  receive  $2,- 
500  (the  whole  debt  being  $3,000)  of  the  money 
due  on  the  agreement,  and  pass  it  to  the  plaint- 
iff's credit  on  account.  Jackson  received 
money  at  different  times  ;  and  on  a  cast,  when 
the  last  payment  was  made  to  him,  he  thought 
the  sum  due  on  the  agreement  was  fully  paid  ; 
and,  on  that  supposition,  tore  the  seals  off  the 
agreement.  These  facts  being  proved  at  the 
trial,  various  evidence  was  given  upon  the 
question,  whether  the  whole  was  in  fact  paid, 
as  supposed  by  Jackson  ;  and  whether  the 
seals  were  torn  from  the  agreement  upon  a 
mistaken  supposition,  &c. 

The  defendant's  counsel  objected  to  reading 
the  agreement,  on  the  ground  that  the  seals 
had  been  torn  off,  by  which  its  force  was  ut- 
terly destroyed.  The  judge  overruled  the  ob- 
jection, received  the  agreement  as  evidence, 
and  submitted  the  questions  of  fact  to  the 
jury,  who  found  for  the  plaintiff  $431.75. 

Mr.  J.  J.  Danforth  now  moved  for  a  new 
trial,  on  the  ground,  among  others,  that  the 
747*]  instrument  in  question  became  *void, 
by  the  destruction  of  the  seals  in  the  manner 
proved.  He  cited  to  this  point  1  Gall.,  69; 
Sliep.  Touch.,  69;  Dy.,  112;  11  Rep.,  27; 
Perk.,  135,  136  ;  2  Bl.  Com.,  308  ;  5('ow..  368. 

Mr.  M.  T.  ReynnW*.  contra,  cited  2  Roll. 
Abr.  29,  U,  pi.  5  ;  Moore,  85.  pi.  116  ;  1  Roll., 
40.5Rep..ll9/;:  Oy..59;Cro.  Eliz.,  120;  Palm., 
403  ;  6  East,  309,  311  ;  4T.  R.,  339,  per  Bull., 
J.;  3  T.  R.,  151,  153,  nate  c. 

Curia,  per  SUTHERLAND.  J.  The  questions 
of  facts  were  properly  submitted  to  the  jury. 
They  have  found  thai  the  defendant  has  not 
paw  to  the  plaiutff  the  amount,  which  by  his 
covenant  IIP  was  bound  to  pay  ;  and  that  the 
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seals  were  torn  from  the  agreement.by  Jackson, 
under  the  mistaken  supposition  that  the  defend- 
ant had  paid  to  him,  upon  that  agreement, $200, 
Junel,  1808,  when,  in  truth,  that  payment  was 
made  by  the  plaintiff,  and  not  by  the  def  endan  t ; 
and  had  been  credited  by  Jackson  to  the  de- 
fendant, by  mistake.  We  assume,  therefore, 
that  the  sum  found  by  the  jury  is  justly  due  to 
the  plaintiff,  upon  the  contract;  and  the  ques- 
tion, then,  is,  whether  his  right  of  action  is 
gone,  in  consequence  of  the  seals  having  been 
torn  off  under  such  circumstances. 

It  was  a  mutual  agreement,  signed  by  both 
parties.  Rees  covenanted  to  sell  a  farm  to 
Overbaugh,  and  Overbaugh  covenanted  to  pay 
him  for  it.  There  was  no  counterpart;  and  the 
agreement  itself,  instead  of  being  retained  by 
either  party,  was  left  in  the  hands  of  Jackson, 
as  he  expresses  it,  for  the  benefit  of  both  par- 
ties. He  did  not  hold  it,  therefore,  exclusively  as 
the  agent  of  the  plaintiff;  nor  had  he  any  author- 
ity to  receive  the  whole  consideration  money. 
His  right  to  receive  any  portion  of  it  did  not 
result  from  the  fact  of  his  having  the  posses- 
sion of  the  contract ;  for  that  he  received  as  the 
agent  of  both  parties,  for  safe  keeping  only. 
But  Rees,  the  plaintiff,  authorized  him  to  fe-  . 
ceive  $2,500,  and  pass  it  to  his  credit.  That, 
then,  was  the  extent  of  his  authority;  and  he 
had  no  power  to  cancel  the  contract,  or  to  in- 
terfere, in  any  other  way,  *with  the  [*74H 
plaintiff's  right  to  recover  the  remaining  bal- 
ance of  $500. 

In  tearing  the  seals  from  the  agreement, 
therefore,  he  did  not  act  as  the  authorized  agent 
of  the  plaintiff,  but  as  a  stranger. 

The  ancient  doctrine,  that  an  alteration,  or 
spoliation  of  a  deed,  by  a  stranger,  or  by  acci- 
dent or  mistake,  without  the  privity  or  consent 
of  the  party  interested,  destroys  it,  has  been 
materially  modified,  if  not  substantially  ex- 
ploded, by  modern  decisions.  Henfree  v.  Brom- 
ley, 6  East,  309;  Master  v.  Miller,  4  T.  R,,  339, 
per  Buller,  ./.;  3T.  R.,  151,  153,  note. 

The  second  resolution  in  Piggot's case,  11  Co., 
27,  is,  "that  when  any  deed  is  altered,  in  a 
point  material,  by  the  plaintiff  himself,  or  by 
any  stranger,  without  the  privity  of  the  obligee, 
be  it  by  interlineation,  addition,  erasing,  or  by 
drawing  a  pen  through  a  line  or  through  the 
midst  of  any  material  word,  the  deed  thereby 
becomes  void." 

In  Whelpdale's  case,  5  Co.,  119,  it  is  said, 
"that  in  all  cases  where  the  bond  was  once  the 
deed  of  the  defendant,  and  afterwards,  before 
the  action  brought,  becomes  no  deed,  either  by 
rasure  or  addition,  or  other  alteration  of  the 
deed,  or  by  breaking  off  the  seal,  the  defend- 
ant may  safely  plead  non  estfactum;  for,  with- 
out question,  at  the  time  of  the  plea,  which  is 
in  the  present  tense,  it  was  not  his  deed."  And 
the  case  of  one  Ilawood  is  there  mentioned,  in 
which,  in  an  action  of  debt  on  bond,  he  has 
pleaded  non  exl  fuctum,  and  before  the  day  of 
appearance  of  the  inquest  (or  trial)  by  the  neg- 
j  ligence  of  the  clerk,  in  whose  custody  it  was, 
rats  did  eat  the  label  by  which  the  seal  was 
fixed,  the  justices  charged  the  jury,  that  if  they 
should  find  tluit  it  Was  the  deed  of  the  defend- 
ant at  the  time  of  plea  pleaded,  they  should 
give  a  special  verdict;  which  was  done,  and  the 
plaintiff  recovered.  (Dv.,  59  a,  8.  C. ,  and  note; 
Id.,  112  a.) 
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Mr.  Justice  Buller,  in  Master  v.  Miller,  4  T. 
R ,  338,  339,  considers  this  doctrine  as  having 
owed  its  origin  very  much  to  the  technical 
forms  of  pleading,  applicable  to  deeds  alone. 
749*]  *The  plaintiff,  in  such  cases,  must  make 
a  profert  of  the  deed  under  seal;  and  the  deed 
or  profert  produced  must  agree  with  that  stated 
in  the  declaration,  or  the  plaintiff  must  fail.  A 
profert  of  a  deed  without  a  seal,  will  not  sup- 
port the  allegation  of  a  deed  with  a  seal.  But 
he  remarks,  that  it  is  not  universally  true  that 
a  deed  is  destroyed  by  an  alteration,  or  by  tear- 
ing off  the  seal.  In  Palm.,  403,  a  deed  which 
had  erasures  in  it,  and  from  which  the  seal 
was  torn,  was  held  good,  it  appearing  that  the 
seal  was  torn  off  by  a  little  boy.  So  in  any  case 
where  the  seal  is  torn  off  by  accident  after  plea 
pleaded.  And  in  these  days,  he  continues,  I 
thiuk,  even  if  the  seal  were  torn  off  before  the 
action  brought,  there  would  be  no  difficulty  in 
framing  a  declaration  which  would  obviate 
every  doubt  upon  that  point,  by  stating  the 
truth  of  the  case.  It  was  not  settled  in  England, 
that  a  deed  which  had  been  lost  or  destroyed 
by  time  or  accident,  could  be  pleaded,  accord- 
ing to  the  truth  of  the  case,  without  profert, 
until  the  case  of  Read  v.  Brookman,  3  T.  R., 
151;  and  Gross,  J.,  dissented  from  that  decision. 
Vide  Soresby  v.  Sparrow,  2  Str.,  1186;  Whitfield 
v.  Faugset,  1  Ves..  387,  389;  Totty  v.  Nesbitt, 
and  Matinon  v.  Atkinson,  3  T.  R.,  153,  note  e. 

Ld.  Kenyon,  in  Read  v.  Brookman,  says.that 
which  was  supposed  to  be  the  old  law,  was 
founded  on  a  mistake;  and  that  the  law  of  the 
country  has,  in  this  respect,  in  modern  times, 
been  better  adapted  to  general  convenience. 

If  a  deed  may  be  rendered  available  to  a  par- 
ty, notwithstanding  its  total  destruction,  upon 
what  principle  can  he  be  deprived  of  the  bene- 
fit of  it,  when  it  has  suffered  a  partial  injury, 
either  from  accident,  or  the  act  of  a  stranger, 
over  which  he  had  no  control  ?  Ld.  Ken  von, 
in  Master  v.  Miller,  4  T.  R.,  329,  330,  seems  to 
admit,  that  an  alteration  in  a  deed,  by  accident, 
would  not  destroy  it. . 

In  Henfree  v.  Bromlee,  6  East,  309,  Ld.  El- 
lenborough  expresses  a  decided  opinion  upon 
this  point.  The  question  there  was,  whether 
an  award  was  void,  in  consequence  of  an  al- 
teration made  by  the  umpire  in  the  amount 
75O*]  *awarded,  after  he  signed  the  award, 
and  delivered  it  to  his  attorney,  for  the  purpose 
of  being  delivered  to  the  parties.  The  altera- 
tion consisted  in  running  his  pen  through  the 
£57,  the  amount  originally  awarded,  and  in- 
serting the  sum  of  £66,  leaving  the  £57,  how- 
ever, still  legible.  It  was  contended  by  Erskine 
arid  Pooley,  that  the  alteration  in  the  award 
vitiated  it  altogether;  and  they  referred  to  the 
second  resolution  in  Piggofs case,  11  Co.,  27,  in 
support  of  their  argument.  But  Ld.  Ellenbor- 
ough,  for  the  whole  court,  said  :  "I  consider 
the  alteration  of  the  award,  by  the  umpire.after 
his  authority  was  at  end,  the  same  as  if  it  had 
been  made  by  a  stranger,  a  mere  spoliator;  and 
I  still  read  it  with  the  eyes  of  the  law,  as  if  it 
were  an  award  for  £57,  such  as  it  originally 
was.  If  the  alteration  had  been  made  by  a  per- 
son who  was  interested  in  the  award,  I  should 
have  felt  myself  pressed  by  the  objection ;  but 
I  can  no  more  consider  this  as  avoiding  the  in- 
strument, than  if  it  had  been  obliterated  or  can- 
celed by  accident." 
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In  Gutts  v.  U.  S.,  1  Gall.,  69,  it  was  held  that 
a  deed  is  not  avoided  by  the  seal  being  torn  off 
fraudulently,  or  innocently,  by  the  obligor; 
but  may  be  declared  on  as  a  subsisting  deed. 
Judge  Story  has  there  collected  and  reviewed 
all  the  cases  upon  this  subject;  but  it  was  not 
necessary  for  him  to  decide  what  would  be  the 
effect  of  an  alteration  in  a  deed  by  a  stranger  ; 
and  he,  therefore,  expressed  no  opinion  upon 
that  point. 

The  case  of  Williams  v.  Crary,  5  Cow.,  368, 
is  in  no  respect  analogous  to  this.  There  the 
bond  was  canceled  by  the  defendant  himself, 
in  obedience  to  the  express  directions  of  his 
testatrix,  the  plaintiff  having  complied  with 
the  condition  upon  which  the  executor  was  di- 
rected by  the  will  to  cancel  it.  We  held,  that 
the  executor  could  not  afterwards  avail  him- 
self of  that  bond,  by  way  of  set-off  against  a 
demand  of  the  plaintiff  ;  and  with  a  view  to 
that  state  of  facts,  we  remarked,  that  "  after 
canceling  the  bond,  the  defendant  cannot  avail 
himself  of  it,  by  way  of  set-off,  at  law.  If  it 
was  surrendered  through  *mistake,  or  [*751 
misapprehension  of  his  rights,  the  defendant's 
remedy  must  be  sought  in  a  different  way." 

We  are,  therefore,  of  opinion  that  the  motion 
for  a  new  trial  be  denied. 

New  trial  denied. 

Cited  in— 8  Cow.,  73 ;  2  Barb.  Ch..  133 ;  58  N.  Y.,  321; 
5Lans.,  369;  3  Barb.,  408;  24  Hun,  393:  50  Ind.,  506; 
18  Am.  Dec.,  429 :  47  Am.  Dec.,  302. 


JACKSON,  ex  dem.  WILLIAMS  and  WASH- 
BURN, 

v. 
MILLER. 

Evidence — Book  Purporting  to  Contain  Proceed- 
ings of  Commissioners  of  Forfeitures  as — Cer- 
tificate of  Commissioners  not  Evidence  of  Title — 
Conveyance  should  be  Produced — In  Ejectment, 
Prior  Possession  Prima  Facie  Evidence  of 
Title — Adverse  Possession — Parol  Declarations 
Inadmissible  to  Prove  Title. 

A  book  purporting  to  contain  the  proceedings  of 
the  Commissioners  of  Forfeitures,  but  not  proved 
ever  to  have  been  in  their  possession,  though  found 
in  the  clerk's  office  in  1806,  and  having  lain  17  years 
there,  is  not  admissible  in  evidence  to  show  a  sale 
by  the  Commissioners ;  nor  will  a  conveyance  be 
presumed,  where  such  a  book  is  shown  to  be  gen- 
j  uine,  unless  the  requisites  of  the  statute,  creating 
|.  the  Commissioners  and  denning  their  duty,  appear 
to  have  been  complied  with  by  the  purchaser;  and 
the  certificate  state  that  a  conveyance  was  given. 

The  certificate  of  the  Commissioner  is  not  evi- 
dence of  title ;  and  a  conveyance  should  be  produced 
or  its  absence  accounted  for,  and  secondary  evi- 
dence given. 

A  prior  possession  is,  prima  facie,  evidence  of  title 
in  an  action  of  ejectment ;  but  where  a  recovery  by 
ejectment  is  had  against  a  prior  possessor,  he  can- 
not set  »ip  his  possession  as  the  foundation  of  a  re- 
covery in  a  cross  ejectment,  unless  it  was  of  suffi- 
cient length  to  be  evidence  of  title ;  as  where  it  was 
for  20  years  and  more. 

Where  A's  tenant  from  year  to  year  takes  a  lease 
from  B,  the  act  is  void,  and  cannot  work  an  adverse 
possession  against  A. 

Parol  declarations  are  inadmissible  to  prove  or  dis- 
prove title,  or  a  disclaimer  of  title  to  lands. 

Citations— Act,  May  12, 1784, 1  Greenl.,  127, 132, 139; 
2  Greenl.,  200 ;  11  Johns.,  456 ;  1  Cai.,  89 ;  3  Mass., 
399 ;  10  Mass.,  105 ;  1  Johns.,  326 ;  1  R.  L.,  443;  1  K.  & 
R.,  145 ;  1  Phil.  Ev.,  126 ;  6  Johns.,  22 ;  7  Johns.,  186 ; 
5  Cow.,  74. 
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T^JECTMENT  for  lot  No.  14,  in  Jessup'slit- 
JLl  tie  patent,  Warren  Co.,  tried  at  the  War- 
ren Circuit,  July  11,  1823,  before  Wai  worth, 
Circuit  J. 

The  lessors  of  the  plaintiff  claimed  title  to 
the  premises  on  several  grounds ;  and,  among 
others,  under  an  alleged  sale  made  by  the  Com- 
missioners of  Forfeitures,  to  the  ancestor  of 
Williams.one  of  the  lessors;  also  on  the  ground 
•of  a  prior  possession  in  Washburn,  the  other 
lessor,  against  whom  the  defendant  had  some 
time  before  recovered  the  premises  in  question, 
in  an  action  of  ejectment,  which  was  defended 
by  Williams. 

A  verdict  was  taken  for  the  plaintiff,  sub- 
ject to  the  opinion  of  this  court. 

The  facts,  so  far  as  they  are  material  to  the 
points  decided,  are  stated  in  the  opinion  of  the 
court. 

Mr.  J.  L.  Vide,  for  the  plaintiff,  cited  1 
Greenl.  ed.  L.  N.  Y..  139  ;  1  Phil.  Ev.,  123, 
302,  306,  312  ;  4  Ball.,  415  ;  1  Cai.,  89  ;  4  T. 
R.,  642  ;  Bull.  N.  P.,  110  ;  11  Johns.,  456  ;  3 
Mass.,  399  ;  10  Id.,  105  ;  13  Johns.,  118  ;  1  R. 
L.,  128,  129,  sees.  1,  2 ;  1  Shep.  Touch.,  256; 
Id.,  253  ;  3  Johns..  386  ;  6  Id.,  265  ;  4  Id.,  211; 
10  Johns.,  377  ;  Cowp.,  102. 
752*]  *Mr.  W.  Hay,  contra,  cited  1  R.  L., 
443 ;  Statute  of  1784,  1  Greenl.  ed.  L.  N.  Y., 
135,  138,  sees.  15,  20  ;  Statute  of  1788,  2  Id., 
300  ;  1  K.  &  R  ,  145  ;  1  Burr.,  119  ;  7  Johns.j 
157  ;  6  Id.,  21  ;1  R.  L.,  128,  sees.  1,  2  ;  8  Johns., 
107  ;  1  Johns.,  322  ;  2  Id.,  445. 

Curia,  per  SAVAGE,  Gh.  J.  The  first  ques- 
tion arising  in  the  cause  is,  as  to  the  admissi- 
bility  of  the  book  from  the  clerk's  office,  pur- 
porting to  be  the  return  of  the  Commissioners 
of  Forfeitures.  By  an  Act  passed  May  12, 1784, 
1  Greenl.,  127,  Commissioners  of  Forfeitures 
•were  to  be  appointed,  whose  duty  it  was  to  sell 
all  lands  confiscated  and  forfeited  to  the  people 
of  this  State,  and  to  give  good  and  sufficient 
deeds  to  the  purchasers.  By  the  26th  section 
{Id.,  139),  the  Commissioners  were  to  make  an 
abstract  of  all  sales  made  by  them  ;  to  contain 
the  names  of  the  purchasers,  the  description  of 
the  estates  by  them  sold,  the  sums  for  which 
the  same  were  sold,  the  dates  of  the  respective 
conveyances,  and  the  names  of  those  to  whom 
they  were  supposed  to  belong  before  the  for- 
feiture. At  the  end  of  every  three  months, 
such  abstracts  were  to  be  filed  in  the  office  of 
the  clerk  of  the  county  where  the  lands  lay. 
And  the  clerks  were  to  record  such  abstracts 
in  a  book  or  books  to  be  provided  for  that  pur- 
pose. 

The  book  produced  at  the  trial  is  certainly 
no  compliance  with  the  statute.  In  the  first 
place,  there  is  no  evidence  that  it  was  ever  in 
the  possession  of  the  Commissioners  of  For- 
feitures or  came  from  them.  It  bears  no  date. 
It  has  no  signature,  and  there  is  no  evidence 
that  it  was  in  the  clerk's  office  prior  to  1806, 
eighteen  years  after  the  functions  of  the  Com- 
missioners had  ceased.  (2  Id.,  200.)  By  whom 
it  was  deposited,  does  not  appear.  It  was  not 
considered  by  the  clerk  a  genuine  official  re- 
turn in  compliance  with  the  statute,  or  it  would 
have  been  recorded  by  him  in  a  book.  The 
only  certainty  about  it  is,  that  it  was  in  the 
handwriting  of  the  purchaser.  In  mv  judg- 
ment, it  is  not  entitled  to  any  weight,  and  ought 
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not  to  have  been  received  as  evidence.  The 
circuit  judge  received  it  on  the  ground,  that 
being  found  in  the  clerk's  office,  he  would  pre- 
sume it  the  book  of  records  of  the  returns  of 
the  Commissioner,  made  by  thecoun-  [*753 
ty  clerk,  in  pursuance  of  the  Act.  The  fact 
of  its  having  been  17  years  in  the  clerk's  office 
can  give  it  no  validity.  The  clerk  would  prob- 
ably have  permitted  any  other  manuscript  to 
have  been  deposited  in  his  office  for  safe  keep- 
ing. 

But  suppose  we  are  to  consider  this  book  as 
the  official  return  of  the  Commissioners,  and 
to  have  been  made  within  three  months  after 
the  sale.  By  the  Act,  one  third  of  the  pur- 
chase money  was  to  be  paid  down,  and  the  res- 
idue at  a  future  day  (1  Greenl.,  132);  and  if  the 
purchaser  failed  in  the  final  payment,  he  for- 
feited the  first  payment  ;  and  the  Commissioner 
was  to  resell  the  land.  (Ib.)  The  fact,  there- 
fore, that  Gen.  Williams,  the  ancestor  of  one 
of  the  lessors,  became  the  purchaser  (and  made 
the  first  payment,  though  even  that  does  not 
appear),  cannot  complete  his  title.  He  may, 
notwithstanding,  never  have  received  a  deed. 
And  if  such  a  certificate  is  to  be  received  as 
evidence  of  title,  a  purchaser  who  paid  one 
third,  but  never  completed  his  purchase,  may, 
notwithstanding,  obtain  the  property.  The 
presumption  is,  that  the  Commissioner  certified 
all  that  was  true  in  favor  of  the  purchaser, 
particularly  as  he  drew  the  certificate  himself; 
and  because,  if  a  conveyance  had  been  given, 
it  was  his  duty  so  to  certify.  In  Jackson  v.  Wool- 
sey,  11  Johns.,  456,  the  court  say  :  "It  is  cor- 
rect here  to  presume  the  Commissioners  did 
their  duty."  So  here  the  Commissioner  would 
have  certified  a  conveyance,  if  one  had  been 
given.  It  was  his  duty  to  give  one,  upon  a 
certain  contingency.  Whether  that  ever  hap- 
pened, we  know  not ;  but  the  silence  of  the 
certificate  raises  a  presumption  against  it.  In 
Van  Dyck  v.  Van  Beuren,  1  Cai.,  89,  there 
were  facts  to  found  a  presumption  upon  ;  the 
provision  in  the  will,  that  the  daughters  might 
purchase  ;  ttte  fact  that  Hyletje,  one  of  the 
daughters,  took  possession  at  an  early  day,  and 
that  possession  continued  down  to  the  time  of 
trial.  The  case  of  Gray  v.  Gardner,  3  Mass. , 
399,  merely  proves  that  after  a  possession  under 
an  administrator's  sale,  the  previous  requisites 
as  to  notice,  &c.,  will  be  presumed  to  have 
been  regular.  So  in  Coleman  v.  Anderson,  10 
Mass.,  105,  the  same  presumption  was  allowed 
in  support  of  a  collector's  sale,  after  30  years. 

*In  my  opinion,  the  presumption  of  [*754 
law  is,  that  no  conveyance  ever  was  given. 

But  suppose  it  to  be  otherwise,  and  that  a 
conveyance  is  to  be  presumed  ;  then  it  should 
have  been  produced,  or  its  non-production 
should  be  accounted  for,  in  order  to  lay  a 
foundation  for  secondary  proof.  Or  are  we 
also  to  presume  its  loss,  or  destruction?  The 
statute-does  not  make  the  Commissioner's  cer- 
tificate evidence  of  title.  From  the  very  nature 
of  the  instrument,  it  could  afford  no  sort  of 
evidence,  unless  there  was  a  certificate  that  a 
conveyance  had  been  given.  It  seems  to  me, 
therefore,  the  plaintiff  totally  failed  in  making 
out  a  paper  title  to  the  premises  in  question. 

But  the  plaintiff  claims  to  recover  upon  a 

prior  possession.     Such  a  possession  is,  prima 

facie,  sufficient  to  authorize  a  recovery  in  cer- 
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tain  cases — as  where  no  title  is  shown  other 
than  possession  ;  and  the  law  proceeds  upon 
the  ground  that  he  who  first  had  possession, 
had  the  better  right ;  but  when  the  defendant 
has  obtained  possession  by  virtue  of  a  judg- 
ment in  ejectment,  the  presumption  then  is 
changed  ;  and  a  prior  possession,  in  such  case, 
is  of  no  avail,  unless  it  be  such  an  one  as  is  ev- 
idence of  title  ;  for  instance,  an  adverse  pos- 
session of  20  years  and  upwards.  The  points 
in  relation  to  the  possession  are,  that,  38  or  39 
vears  before  the  trial,  one  Buttolph  made  a 
clearing  on  the  lot,  not  knowing  who  was  the 
owner  ;  but  Andrew  Hall,  then,  or  soon  after, 
produced  his  power  of  attorney  from  the  de- 
fendant, and  cut  timber  and  exercised  acts  of 
ownership.  Thirty-four  years  previous  to  the 
trial,  Buttolph,  doubting  Hall's  authority, 
sent  his  son  to  Dutchess  Co.  to  purchase  from 
Miller,  the  defendant.  About  28  or  29  years 
before  the  trial,  Buttolph  sold  his  possession 
to  Washburn,  one  of  the  lessors.  Thirty-one 
years  before  the  trial,  Washburn  had  purchased 
of  Hall,  who  was  tenant  to  the  defendant. 
This  tenancy  was,  according  to  the  case  of 
Jackson  v.  Bryan,  1  Johns.,  326,  a  tenancy 
from  year  to  year.  It  is  there  decided,  that  a 
holding  by  permission  of  the  landlord,  for  an 
indefinite  period,  is  to  be  construed  a  tenancy 
755*]  from  year  to  year,  though  there  *be  no 
reservation  of  rent ;  the  right  to  sue  for  use 
and  occupation  being  equivalent  to  such  reser- 
vation. 

Washburn,  who  purchased  from  Hall,  be- 
came the  tenant  of  Miller.  He  became  invested 
with  the  riehts  and  liabilities  of  Hall.  Four 
years  afterwards,  or  27  years  before  the  trial, 
Washburn  took  an  agreement  for  a  lease  from 
Williams.  If  this  be  considered  an  attornment, 
it  is  void,  and  would  authorize  an  action  of 
ejectment,  without  notice  to  quit ;  but  I  ap- 
prehend it  would  not  amount  to  an  adverse  pos- 
session against  Miller.  In  Jackson  v.  Johnson, 
5  Cow.,  74,  a  person  who  took  possession,  un- 
der an  agreement  to  purchase,  was  considered 
a  tenant ;  but  it  was  held  that  the*  tenancy  was 
put  an  end  to  by  a  subsequent  purchase  from 
a  stranger  ;  and"  that  after  such  purchase,  the 
possession  of  the  former  tenant  became  ad- 
verse, because  the  act  of  the  tenant  was  an  as- 
sertion of  title  in  himself.  The  conduct  of 
Washburn,  howeyer,  had  a  tendency  to  trans- 
fer the  possession  from  Miller,  the  landlord 
under  whom  he  entered,  to  a  stranger.  This 
is  what  was  intended  to  be  prohibited  by  the 
statute  ;  and  such  attornments  are  declared  to 
be  void.  (1  R.  L.,  443  ;  1  K.  &  R.,  145). 

But  suppose  the  agreement  with  Williams 
was  the  commencement  of  an  adverse  posses- 
sion ;  it  had  not  the  necessary  length  of  time 
to  ripen  into  a  right,  before  the  commencement 
of  Miller's  action  of  ejectment,  which  was  in 
Jan.,  1814.  The  first  negotiation  with  Williams 
was  27  years  before  the  trial.  That  was  in  1796: 
of  course,  but  18  years  had  elapsed. 

Adverse  possession  for  less  than  20  years, 
will  not  afford  ground  to  presume  a  grant.  It 
is  partly  upon  this  presumption,  that  a  title  by 
adverse  possession  rests  for  its  efficacy.  (I  Phil. 
Ev.,  26,  and  cases  cited.) 

Having  come  to  the  conclusion,  that  the 
plaintiff  cannot  recover  upon  the  strength  of 
his  own  title,  it  seems  unnecessary  to  examine 
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that  of  the  defendant  ;  but  as  the  whole  case 
has  been  examined,  I  will  merely  state  my 
opinion  upon  it,  without  giving 'reasons  at 
length.  The  defendant,  being  one  of  the  pat 
entees,  must  still  be  deemed  the  owner,  unless 
*devested  of  his  title  by  his  own  act,  [*756 
or  the  operation  of  law  upon  the  acts  of  others. 
I  have  already  endeavored  to  show  that  there 
was  no  adverse  possession  when  he  asserted 
his  claim  in  1814.  His  declarations  have  been- 
shown,  disclaiming  title.  It  is  singular  that  he 
should  do  so,  at  the  time  when  he  had  posses- 
sion by  his  tenant,  Hall  ;  and  when  two  called 
upon  him  for  the  same  purpose  that  he  should 
disclaim  to  one  and  assert  title  to  the  other.  If 
evidence  of  this  kind  was  admissible,  it  is  clear, 
that  neither  the  defendant  nor  the  plaintiff  had 
title,  for  Williams  disclaimed  about  the  same 
time  (1796),  though  if  the  latter  ever  had  title, 
he  must  have  procured  it  before  1788,  when 
the  powers  of  the  Commissioners  ceased.  But 
it  was  settled  in  Jackson  v.  Shearman,Q  Johns.  t 
22,  that  parol  declarations  are  inadmissible  to- 
prove  or  disprove  title.  So  in  Jackson  v.  Vo»- 
burgh,  7  Johns.,  186,  it  was  held  that  parol  ev- 
idence of  a  disclaimer  of  title  is  inadmissible. 
This  principle  has  been  frequently  recognized 
since  ;  and  is  not  to  be  disputed.  All  that  part 
of  the  evidence  is  improper,  and  can  have  no- 
influence  on  the  question  of  title.  The  defend- 
ant's title,  therefore,  is  perfect;  for,  after  such 
a  length  of  time,  under  a  separate  possession,, 
with  claim  of  title  to  the  whole  lot,  it  being 
known  40  years  ago  as  the  Miller  lot,  a  parti- 
tion would  be  presumed. 

In  my  opinion  the  defendant  is  entitled  to- 
judgment. 

Judgment  for  the  defendant. 

Affirmed— 6  Wend.,  228. 

Cited  in  4  Wend.,  482 ;  34  N.  Y.,  303 ;  26  Wis.,  328. 


*PACKARD  v.  GETMAN.    [*757~ 

Trover  against  Master  of  Canal  Boat —  WJiat 
Constitutes  Sufficient  Delivery  to  Master — Proof 
of  Conversion — Practice. 

What  will  constitute  a  delivery  of  goods  to  the 
master  of  a  canal  boat,  so  as  to  make  him  account- 
able in  trover. 

If  it  be  a  sufficient  delivery,  according-  to  the  us- 
ages of  business, to  leave  them  on  the  dock  by  or  near 
the  boat ;  yet  this  must  be  accompanied  with  ex- 
press notice  to  the  master. 

Either  case  or  trover  may  be  brought  against  a 
carrier,  for  the  non-delivery  of  goods ;  but  in  the 
latter  action,  a  conversion  must  be  proved. 

Citation—  1  Cow.,  320. 

rp  ROVER  for  a  box  of  dry  goods  ;  tried  at 
JL  the  circuit,  and  a  verdict  found  for  the 
plaintiff  for  $249.71. 

Mr.  L.  Ford,  for  the  defendant,  moved  for 
a  new  trial. 

Mr.  J.  W.  Cody,  contra. 

The  facts  are  stated  in  the  opinion  of  the 
court,  which  was  delivered  by, 

WOODWORTH,  J.  This  is  an  action  of  trover, 
to  recover  the  value  of  a  box  of  dry  goods,  al- 
leged to  have  delivered  to  the  defendant  a* 
master  of  a  canal  boat,  to  be  transported  from 
the  City  of  Albany  to  Charlestown.in  Montgom- 
ery Co. 

Two  questions  arise  : 

COWEN  6. 
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1.  Has  the  plaintiff  proved  a  delivery  to  the 
defendant  ? 

2.  If  he  has,  is  there  sufficient  evidence  of  a 
conversion  ? 

It  appeared  that  before  any  goods  were  put 
on  board,  the  plaintiff  requested  the  defendant 
to  receive  a  quantity  of  merchandise  ;  that  he 
consented,  and  Nov.  20, 1824,  gave  a  receipt 
for  30s.  in  full,  for  transporting  the  plaintiff's 
goods,  described  as  four  boxes  of  dry  goods, 
und  other  articles.  The  bill  of  lading,  dated 
Nov.  24.  in  the  handwriting  of  the  plaintiff, 
and  subscribed  by  the  defendant,  states  four 
boxes  of  dry  goods.  On  the  evening  of  Nov. 
20,  the  plaintiff  came  on  board,  the  defendant 
inquired  what  dry  goods  he  had,  and  he  re- 
plied four  boxes.  He  then  made  out  the  bill 
of  lading,  and  delivered  it  to  the  defendant. 
It  also  appeared  that  no  more  than  four  boxes 
of  dry  goods  were  actually  received  on  board; 
and  after  being  so  received,  on  the  evening  of 
Nov.  20,  the  plaintiff  came  and  inquired  for 
his  goods.  He  was  informed  of  their  recep- 
tion, went  into  the  room  where  they  were,  and 
returned,  saying  it  was  all  right.  The  defend- 
758*]  ant  delivered  the  four  *boxes  accord- 
ing to  his  contract.  On  the  part  of  the  plaint- 
iff, it  appeared  that  five  boxes  of  dry  goods 
had  been  deposited  on  the  dock,  near  the  de- 
fendant's boat,  in  the  evening  of  Nov.  20.  A 
man  in  the  boat  said  the  defendant  was  not  on 
board,  and  the  boxes  were  left  lying  on  the 
dock.  A  person  from  the  boat  came  and  as- 
sisted in  unloading  two  of  the  four  boxes 
brought  by  one  of  the  cartmen.  It  also  ap- 
peared, that  it  was  customary  for  masters  of 
canal  boats  to  receive,  on  the  dock,  goods  they 
were  to  transport.  That  the  fifth  box  was 
brought  in  the  evening,  and  placed  on  the  dock 
where  a  boat  lay.  That  some  person  on  board 
said  it  was  the  defendant's  boat,  and  that  more 
goods  of  the  plaintiff  were  coming  on  board. 

Admitting  that,  according  to  the  usual  cus- 
tom and  understanding  of  parties,  a  delivery 
on  the  dock,  near  a  boat,  is  a  good  delivery  so 
as  to  charge  the  carrier,  it  must  always  be  ac- 
companied with  express  notice  ;  otherwise,  he 
is  not  answerable.  Has  that  been  done  in  the 
present  case  ?  So  far  from  it,  it  appears  to  me 
that,  in  every  stage  of  this  transaction,  the  de- 
fendant was  informed  there  were  four  boxes 
only.  So  the  plaintiff  declared  to  the  defend- 
ant ;  such  is  the  language  of  the  receipt  for  the 
freight,  and  so  is  the  invoice.  From  all  this,  the 
defendant  was  warranted  in  taking  on  board 
four  boxes  of  dry  goods,  and  ought  not  be 
chargeable  for  not  taking  on  board  the  fifth 
box,  although  it  might  have  been  left  on  the 
dock.  From  the  evidence.  I  think  the  defend- 
ant might  well  presume  a  fifth  box  was  not  in- 
tended for  his  boat.  But  whether  it  was  or  not, 
there  was  a  failure  on  the  part  of  the  plaintiff 
to  give  the  defendant  information.  The  plaint- 
iff was  probably  ignorant  that  there  were  more 
than  four  boxes.  That  is  his  misfortune  ;  not 
a  ground  to  charge  the  defendant,  who  ap 
!>cars  to  have  acted  with  good  faith  ;  and  could 
not  know,  from  the  instructions  he  had  re- 
ceived, that  any  more  than  four  boxes  belonged 
to  the  plaintiff.  The  defendant  not  having  re- 
ceived the  fifth  box  on  board,  it  may,  by  mis- 
take, have  been  put  on  board  another  boat,  or, 
perhaps,  stolen  ;  but  there  is  no  presumption 
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!  that  the  defendant  ever  converted  *it.  [*759 
All  the  facts  in  the  case  negative  that  pre- 
sumption. I  am,  therefore,  of  opinion,  on  the 
first  point,  that  the  plaintiff  has  not  proved 
sufficient  to  make  a  delivery  of  the  goods  ;  and 
that  on  this  ground  the  verdict  is  against  evi- 
dence. 
As  to  the  second  question,  if  it  be  conceded 

I  that  the  delivery,  such  as  it  was,  made  the  de- 
fendant answerable,  it  is  necessary  to  prove  a 
conversion.  The  plaintiff  might  have  brought 
a  special  action  on  the  case,  against  the  car- 
rier, and  have  avoided  this  question.  He  has 
brought  trover,  which  will  also  lie  ;  but  then 
he  is  bound  to  show  that  the  defendant  con- 
verted the  goods.  A  demand  and  refusal,  is 
prima  facie  evidence  of  a  conversion  ;  but  the 
defendant  may  give  evidence  to  negative  the 
presumption.  Lockwood  v.  Bull,  1  Cow.,  330. 
I  think  it  is  plain  the  defendant  never  had  act- 
ual possession  of  the  goods.  His  witnesses  swear 
that  all  the  goods  on  board  were  delivered,  and 
it  is  fairly  to  be  inferred  he  had  no  knowledge 
of  any  more  than  four  boxes.  There  is  noth- 
ing on  which  to  found  a  presumption  that  he 
clandestinely  secreted,  or  in  any  way  disposed 
of  the  fifth  box.  On  the  contrary,  if  lost  to  the 
plaintiff,  it  was  without  the  defendant's  knowl- 
edge or  interference.  On  these  facts,  it  ought 
to  have  been  submitted  to  the  jury,  whether 
they  were  satisfied  that  the  defendant  had  con 
verted  to  his  own  use  the  goods  in  question. 
The  verdict  must  be  set  aside,  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 
New  trial  granted. 

Cited  in— 4  Wend.,  615 ;  39  N.  Y..  36 ;  6  Trans.  App.. 
313:  3  Barb.,  390;  5  Abb.  N.  S.,  348;  4  Rob.,  498;  1 
Daly,  495 ;  2  Abb.  U.  S.,  51 :  21  Ind.,  57. 


"OVERSEERS  OF  THE  TOWN  OF  [*7<>O 
OTSEGO 


OVERSEERS  OF  THE  TOWN  OF  SMITH 
FIELD. 

Practice — Appeal  to  Sessions  from  Order  of  Re- 
moval of  Pauper — Order  not  Evidence  of  Facts 
Contained — Settlement  of  Wife  of  .Van  who  ha« 
None  in  this  State. 

On  appeal  to  the  sessions  from  au  order  of  re- 
moval of  a  pauper,  the  order  is  uo  evidence  of  the 
facts  it  contains ;  but  the  respondents  are  bound  to 
begin  de  now,  and  make  out  their  cose  independent 
of  the  other. 

A  woman,  havinj?  a  settlement,  marries  a  man 
who  has  none  in  this  State  ;  she  retains  her  maiden 
settlement ;  and,  with  her  children,  may  be  removed 
to  it,  if  her  husband  fail  to  provide  for  her. 

Citations— 3  Johns.,  26 ;  Act,  sess.  33,  ch.  109,  sec. 
4  ;  1  R.  L.,  310 ;  2  R.  L.,  556  ;  3  Burn's  Justice.  375-380, 
llth  ed.;  1  Str..  544:  Burr.  Sett.  Cos..  153;  Foley's 
Poor  Laws,  249 ;  1  lil.Com.,  363 ;  5  East,  113 ;  16  Johns.. 
186;  3  Conn.  N.  S..  602. 

ON  certiorari  to  the  General  Sessions  of  the 
Peace  of  the  County  of  Madison. 
Two  justices  made  an  order  of  removal  of 
Maria  Chadwick  and  her  children,  from  the 
Town  of  Smithfield,  in  the  County  of  Madison, 
to  the  Town  of  Otsego,  in  the  County  of  Ot- 
sego.  On  appeal  in  behalf  of  Otsego  to  the  Gen- 
eral Sessions  of  Madison,  it  was  insisted  in  be- 
half of  Otsego,  that  the  Overseers  of  Smithfield 
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were  bound  to  begin  de  novo,  and  sustain  the 
order  by  evidence  ;  but  the  court  decided  that 
the  order  of  removal  should  be  received  as, 
prima  facie,  evidence  of  the  facts  contained  in 
it ;  and  that  it  was  incumbent  on  the  appel- 
lants to  impeach  it. 

Proof  was  accordingly  introduced  under  this 
decision  ;  by  which  it  appeared  that  one  Elisha 
Chadwick,  having  a  settlement  in  Conn.,  but 
not  in  this  State,  married  Maria,  the  pauper, 
who  had  a  settlement  in  the  Town  of  Otsego. 
They  went  to  the  Town  of  Smithfield  in  1816, 
and  resided  there  till  the  wife,  with  the  chil- 
dren of  the  marriage,  were  removed  to  Otsego 
in  1823.  For  about  four  weeks  before  the  re- 
moval, they  had  no  house  ;  and  the  wife  and 
children  lived  on  the  charity  of  the  neighbors. 
Chadwick  was  intemperate,  and  provided  but 
badly  for  his  family. 

The  sessions  affirmed  the  order. 

Mr.  8.  Starkweather,  for  the  plaintiffs  in  er- 
ror, insisted  that  the  respondents  should  have 
been  required  to  begin  de  novo,  and  support  the 
order. 

But  on  the  merits,  he  said,  the  sessions  also 
erred.  The  removal  of  the  wife  and  children 
was  not  warrantable.  The  law  will  not  toler- 
ate the  dispersion  of  families  in  this  way.  The 
husband  had  not  voluntarily  separated  from, 
and  ceased  to  provide  for  his  family.  (16  Johns. , 
186.) 

761*]  *3fr.  J.  A.  Spencer,  contra,  cited  13 
East,  311  ;  3  Johns.,  28 ;  5  East,  114  ;  16  Johns., 
186;  1  Str.,  683;  Id.,  544. 

Curia,  per  SAVAGE,  Ch.  J.  On  the  hearing 
before  the  sessions,  it  was  decided  that  the  or- 
der of  the  justices  was,  prima  facie,  evidence 
of  the  fac^s  it  contained,  and  that  it  was  in- 
cumbent on  the  appellants  to  impeach  it. 

The  practice  was  so  settled  in  cases  of  bas- 
tardy, in  Sweet  v.  Overseers  of  Clinton,  3  Johns., 
26,  decided  in  February  Term,  1808.  The  Leg- 
islature, in  1810,  sess.  33,  ch.  109,  sec.  4,  en- 
acted, that  in  appeals,  as  well  under  the  Act 
concerning  Bastards,  as  under  that  relating  to 
the  settlement  of  the  poor,  the  Court  of  Ses- 
sions should  begin  de  now ;  and  the  respond- 
ents were  required  to  substantiate  the  order, 
before  the  appellant  should  be  called  on  to  im- 
peach it.  In  the  revision  of  1813,  the  same  pro- 
vision is  found  in  the  Act  concerning  Bastards, 
1  R.  L.,  310  ;  but  nothing  is  said  as  to  proceed- 
ings under  the  Act  concerning  the  Poor.  By 
the  Act  repealing  the  Acts  previous  to  the  re- 
vised laws,  all  Acts  and  parts  of  Acts,  which 
come  within  the  purview  or  operation  of  any 
of  the  Acts  called  the  Revised  Acts,  are  re- 
pealed. (2  R.  L.,  556.)  No  provision  on  this 
subject  is  found  among  the  Revised  Acts  ;  and 
as  the  Statute  of  1810  is  not  repealed  by  its 
title,  but  only  so  much  as  comes  within  the 
purview  and  operation  of  the  Revised  Acts,  it 
remains  in  force.  Perhaps  the  Legislature 
thought  the  full  re-enactment  of  that  Statute 
unnecessary.  The  decision  in  Sweet  v.  Clinton 
related  to  a  case  of  bastardy.  It  may  have  been 
thought,  that  regulating  the  practice  in  that 
case,  was  a  sufficient  expression  of  the  legisla- 
tive will,  on  the  subject  of  appeals  from  orders 
of  removal ;  and  as  there  is  a  close  analogy  in 
the  proceedings  in  both  cases,  it  would  be  in- 
congruous to  establish  a  different  practice  for 
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them.  This  was  so  considered  in  the  case  of 
Knox  v.  Bern,  decided  last  term.  The  judges 
of  the  sessions,  therefore,  erred  in  considering 
the  order  as  conclusive,  until  impeached. 

On  the  main  question,  I  think  the  court  below 
was  right.  In  3  Burns'  Justice,  375-380,  llth 
ed., the  doctrine  of  *settlement  by  mar-  [*762 
riage  is  discussed  with  ability ;  and  all  the 
cases  he  found. when  that  work  was  published, 
are  collected.  It  is  well  settled,  that  in  case  a 
woman  having  a  settlement,  marries  a  man 
who  has  also  a  settlement,  her  settlement  fol- 
lows the  husband's  ;  but  that  a  woman  mar- 
rying a  husband  who  has  no  settlement,  does 
not  lose  her  maiden  settlement.  Whether  it  is 
so  suspended  during  coverture,  that  she  can- 
not be  removed  to  it,  has  been  much  agitated  ; 
and  the  cases  do  not  all  agree.  When  the  wife 
survives  the  husband,  then,  without  dispute, 
her  former  settlement  is  revived.  In  several 
cases,  it  was  ad  judged  that  marriage  does  not 
put  the  woman  in  a  worse  condition " than  she 
was  in  before.  But  in  Stretford  v.  Norton,  it 
was  held  that  the  settlement  of  the  wife  was 
suspended  during  coverture.  The  same  thing 
was  held  in  ShadweU  v.  St.  John's  Wapping. 
This  case  was  alluded  to  in  the  catch  reported 
by  Burrow  : 

"  A  woman,  having  a  settlement, 

Married  a  man  with  none  ; 
The  question  was,  he  being  dead, 

If  that  she  had  was  gone. 
Quoth  Sir  John  Pratt,  her  settlement 

Suspended  did  remain. 
Living  the  husband :  but  him  dead, 

It  doth  revive  again." 

This  case  was  overruled  by  that  of  St.  John's 
Wapping  v.  St.  Botolphs'  Bishopsgate.  In  that 
case,  the  wife  was  sent  to  her  former  settle- 
ment ;  the  husband  being  absent  on  board  a 
man-of-war.  The  Chief  Justice  stated  these 
propositions  :  1.  That  she  had  once  a  settle- 
ment at  St.  Botolphs.  2.  That  settlement  con- 
tinues till  she  gains  a  new  one.  3.  That  she 
had  never  gained  a  new  one.  The  separation 
of  husband  and  wife,  when  they  are  living  to- 
gether, is  the  only  objection  to  this  doctrine. 
In  St.  Michael  v.  Nunny,  1  Str.,  544,  it  was 
held,  that  if  the  husband  was  in  the  parish 
when  the  order  was  made,  it  would  be  vicious; 
and  the  court  would  not  presume  he  was  ab- 
sent. In  a  subsequent  case,  the  court  said  thev 
would  not  suppose  *it  to  be  wrong  un-[*76& 
less  it  appeared  so.  (Burr.  Sett.  Cas.,  153.)  In 
the  case  of  Dunsford  v.  Willsborough  Green,  Fo- 
ley  Poor  Laws,  249,  it  was  held  that  sending  a 
woman  away  from  her  husband  was  no  divorce, 
for  the  husband,  having  no  settlement,  might 
come  to  his  wife  as  well  at  one  place  as  an- 
other. Blackstone  understands  the  rule  to  be, 
that  the  wife's  settlement  is  suspended  during 
coverture,  if  the  husband  remains  in  England, 
and  is  able  to  maintain  her;  but  in  his  absence, 
or  after  his  death,  or,  perhaps,  during  his  in- 
ability, she  may  be  removed  to  her  old  settle- 
ment. (1  Bl.  Com.,  363.)  In  a  later  case,  The 
King  v.  Eltham,  5  East,  113,  the  wife  was  re- 
moved to  her  former  settlement,  with  the  con- 
sent of  the  husband  and  wife.  In  the  case  of 
Sherburn  v.  Norwich,  16  Johns.,  186,  the  gen- 
eral doctrine  is  recognized.  Mr.  Justice  Platt, 
who  gave  the  opinion  of  the  court,  says  the 
fact  of  the  husband's  inability  was  not  proved 
(the  contrary  was  proved  in  that  case);  but  if 
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it  had  been,  it  would  be  with  great  reluctance 
he  would  consent  that  a  wife  should  be  re- 
moved from  her  husband,  merely  because  he 
was  unable  to  maintain  her.  This  was  the  in- 
dividual opinion  of  that  learned  judge;  but  not 
the  opinion  of  the  court,  as  that  question  was 
not  raised.  Opposed  to  this,  stands  the  opinion 
of  the  Chief  Justice  of  the  Supreme  Court  of 
Conn.,  in  Newtownv.  Stratford,  3  Conn.  N.  S., 
602.  The  correct  principle,  he  says,  is,  ' '  that 
the  wife's  maiden  settlement  remains,  having 
never  been  determined  ;  but  only,  as  it  were, 
suspended  during  the  time  that  she  continued 
under  the  power  and  protection  of  the  hus- 
band ;  and  was  maintained  and  supported  by 
him."  Until  a  new  settlement  is  acquired,  he 
says,  there  is  not  even  a  temporary  suspension 
of  this  right,  nor  of  the  enjoyment  of  it,  if  the 
necessities  of  the  feme  covert  imperiously  re- 
quire it.  The  separation  of  husband  and  wife, 
upon  this  principle,  he  adds,  will  always  be 
voluntary,  or  arising  from  the  coercion  of  his 
utter  inability  to  support  her. 

I  hope  I  duly  appreciate  rights  of  marriage 
COWEN  6. 


to  the  individuals  concerned,  and  to  society. 
But  I  can  see  neither  reason,  propriety  or  hu- 
manity in  compelling  one*town  to  sup-  [*764 
port  paupers,  having  a  settlement  in  another, 
merely  to  accomodate  a  vagabond,  intemperate 
husband,  as  in  this  case,  with  the  society  of 
the  wife  and  children,  whom  he  has,  by  his 
misconduct,  reduced  to  pauperism ;  thus  en- 
abling him,  perhaps,  to  add  to  the  number  of 
paupers,  and  the  burdens  of  the  town  into 
which  he  has  happened  to  stray.  It  is  enough 
that  Smithfield  is  compelled  to  support  one 
idle,  useless  member  of  society  .casually  thrown 
upon  them,  and  they  ought  not  to  be  further 
aggrieved  by  supporting  those  who  have  a  set- 
tlement elsewhere  within  the  State. 

But  there  is  no  evidence,  in  this  case,  of  the 
maiden  settlement,  except  the  order  of  the  jus- 
tices. That  order  was  received  as  evidence  of 
the  facts  it  contained.  In  that  particular,  the 
court  below  erred,  and  the  order  of  the  ses- 
sions must  be  quashed. 

Order  of  Sessions  quashed. 
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ADMIRALTY. 

See  SHIPPING. 

ARBITRATION  AND  AWARD. 

Award,  bad  in  part ;  when  good  sustained ; 
Presumption  in  favor  of. 

Brown  v.  Hankerson,  320 

A88UMP8IT. 

When  it  does  not  lie. 

Miller  v.  Watson. 
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ATTORNEY  AND  CLIENT. 

Failure  of  attorney  to  pay  over  money  ; 

remedy  of  client ;  summary  relief  granted. 

Ex  parte  Stoats,  315 

BANKS. 

Duty  as  collection  agents. 

Bank  of  Utica  v.  Swedes,  259 

BARGAIN  AND  SALE. 

See  REAL  PROPERTY. 
BILLS,  NOTES  AND  CHECKS. 

Accommodation  paper  ; 
Diversion  of. 

Bank  of  dienango  v.  Hyde,         490 
Essential  qualities  of  notes  and  bills. 

Cook  v.  Satterlee,  849 

Medium  of  payment ; 
Must  be  payable  in  money  to  be  negotiable. 

LeVter  v.  Ooodrich,  620 

-Note ;  generally  does  not  extinguish  pre- 
cedent debt. 

Raymond  o.  Merchant,  82 

Lost  note;  suit  on. 

Rowley  v.  Ball,  134 

Presumption  of  payment  ; 
Filling  of  blank  indorsement  ; 
Striking  out  special  indorsement. 

Norris  v.  Badger,  967 

Time  for  presentment  of  note  payable  on 
demand. 

Bank  of  Utica  t».  Swedes,  259 

BOUNDARIES. 

See  REAL  PROPERTY. 

CHAMPERTY  AND  MAINTENANCE. 

The  offense  of. 

Thalheitntr  v.  Brinckerhoff,        245 

CHANGE  OF  VENUE. 

Accommodation  of  witnesses  as  a  ground  for. 
Wood  v.  BMop,  702 
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COMMENCEMENT  OF  SUIT. 
What  constitutes. 

Ross  v.  Lutlier,  341 

COMMON  CARRIERS. 
See  SHIPPING. 

CONFLICT  OF  LAWS. 

Foreign  contracts ; 
Construction  ;  remedy  ; 
Lex  loci  and  lexfori. 

Andrews  v.  Herriot,  468 

CONSIDERATION. 

See  REAL,  PROPERTY. 

CONSTITUTIONAL  LAW. 
Commerce ;  regulation  of. 

Steamboat  Co.  v.  Livingston,        275 
Constitutional  term  of  office  ; 
Power  of  legislature  to  affect, by  legislation. 

People  v.  Garey,  1036 

Municipal  corporations; 
Cannot  surrender  legislative  powers. 

Brick  Fres.   Church  u.  Mayor, 
&c.,  747 

CONTRACTS. 

See  PAYMENTS. 
Consideration ; 
Illegal ;  immoral ; 

Illicit  sexual  intercourse,  as  a  consideration. 
Trovinger  v.  M'Burney,  644 

Construction  of; 

One  which  will  render  it  legal,  preferred  ; 
Construction  for  the  court ; 
Province  of  jury; 
Usury. 

Archibald  v.  Thomas,  126 

CORPORATIONS. 

See  Quo  Warranto. 
Foreign  ; 

May  sue  and  be  sued  out   of  jurisdiction 
creating  them. 

N.  ./.  Protection  and  Lombard 
Bankv.  Thorp,  827 

DEED. 

See  REAL  PROPERTY. 

ELECTIONS. 

Sefc  Quo  Wurranto. 

EVIDENCE. 

See  SALES,  WILLS,  NEW  TKIAL,  AND 

BLANDER 

Declarations  of  one,  in  possession  of  lands, 
as  to  his  interest ; 
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When  excluded. 

Jackson  v.  Cole,  497 

Family  records,  church  records,  &c.,  as  evi- 
dence of  pedigree. 

Jackson  v.  King,  638 

Parol ;  when  admissible. 

Jackson  v.  Jackson,  616 

Parol ;  when  admissible  to  show  what  was 
decided  in  a  former  suit. 

Gardner  v.  Buckbee,  72 

Testimony  of  deceased  witness  at  former 

trial; 
When  admissible. 

Wilbur  v.  Selden,  867 

EXECUTION. 

Leaving  property  levied  on  in  hands  of  debt- 
or ;  when  it  renders  execution  void. 

Rew  v.  Barber,  121 

FACTORS  AND  AGENTS. 

Bound  to  obey  instructions  of  principals; 
Even  when  they  have  made  advances. 

Bell  v.  Palmer,  856 

FOREIGN  CONTRACTS. 

See  CONFLICT  OF  LAWS. 

FOREIGN  JUDGMENT. 

Of  sister  State ; 
How  far  conclusive ; 
Effect  of  recitals  in  ; 
Question  of  jurisdiction. 

Shumway  t>.  Stillman,  389 

FORMER  ADJUDICATION. 

When  a  bar. 

Gardner  v.  Buckbee,  72 

FREIGHT. 

See  SHIPPING. 

INJUNCTIONS. 

See  INSOLVENCY. 

INSOLVENCY. 

Discharge ; 

Government  not  bound  by  ; 
Exception ; 

Does  not  affect  fine  for  violation  of  injunc- 
tion. 

People  v.  Rossiter,  336 

Discharge  under  state  law  ; 
When  a  bar. 

Raymond  v.  Merchant,  82 

INSURANCE. 

See  MARINE  INSURANCE. 

INTEREST. 

When  allowed  on  accounts. 

Tucker  v.  Ices,  878 

Partial  payments  ; 
Rule  for  computation. 

Williams  v.  Houghtaling,  60 

JURISDICTION. 

See  FOREIGN  JUDGMENT. 
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JURY. 

Misconduct  of ; 
When  verdict  set  aside. 

Oliver  v.  Trustees,  &c.,  656< 

LIBEL. 

See  SLANDER. 

MARINE  INSURANCE. 
Abandonment ; 

When  right  accrues. 

Dickey  v.  N.  T.  Ins.  Co.,  364 

Time  for. 

Depau  v.  Ocean  In*.  Co.,  57& 

Insurable  interest ; 
Wager  policies. 

Buchanan  v.  Ocean  Ins.  Co.,      922- 
Valued  policies ; 
Extent  of  liability  on. 

American  In*.  Go.  v.  Whitney,  80S 

MARITIME  LAW. 
See  SHIPPING. 

MORTGAGE. 

Accessory  to  debt ; 

Transfer  of  debt  passes  interest  in  ; 

Transfer  of,  without  debt.  void. 

Jackson  v.  Blodget,  625- 

Chattel  mortgages  ; 
Validity  of  ; 
Possession  of  mortgagor. 

Bissell  v.  Hopkins,  88- 

Payment ;  refunding  of  ; 
Debt  discharged  to  extent  of  payment. 

Martin  v.  Vedder,  791 

MUNICIPAL  CORPORATION. 

See  CONSTITUTIONAL  LAW. 
Power  to  make  by-laws  ; 
Requisites  of  by-laws. 

Dunham  v.  Trustees,  119 

NEGOTIABLE  PAPER. 

See  BILLS,  NOTES  AND  CHECKS. 

NEW  TRIAL. 

Newly  discovered  evidence ; 
Conflict  of  evidence  ; 
Cumulative  evidence  ; 

Exception  to  general  rule  in  ejectment  for 
military  bounty  lands. 

Jackson  v.  Hooker,  628- 

NOTES  AND  BILLS. 

See  BILLS,  NOTES  AND  CHECKS. 

OFFICERS. 

Ministerial  and  judicial ; 
Personal  liability  of. 

Adkins  v.  Brewer,  9S 

PARTNERSHIP. 

Liability  of,  for  purchases  by  one  partner 
for  benefit  of  firm. 

Reynolds  v.  Cleveland,  385 

Release  of  debt  by  one  partner  after  disso- 
lution ;  when  binding. 

Gram  v.  Cadwett,  729 
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Dormant  partner  ;  Dissolution ;  Notice. 

Kettey  v.  Hurlburt,  745 

What  constitutes  partnership; 
Power  of  partners. 

Battou  v.  Spencer,  343 

PAUPERS. 

Liability  of  overseers  for  supplies  fur- 
nished poor. 

Gourley  v.  Alien,  782 

PAYMENT. 
Effect  of  part  payment  as  a  promise. 

Kelso  v.  Deyo,  77 

PEDIGREE. 

See  EVIDENCE. 

PRINCIPAL  AND  AGENT. 

See  FACTORS  AND  AGENTS. 

Money  paid  to  agent  by  mistake  or  on  com- 
pulsion ;  recovery  of. 

Frye  v.  Lockwood,  448 

Unauthorized  acts  of  agent ; 
Silence  of  principal  notice,  after  a  ratifica- 
tion. 

Viauna  v.  Barclay,  125 

PRINCIPAL  AND  SURETY. 
Contract  strictly  construed. 

Fairlie  v.  Lamson,  706 

Remedies  of  surety. 

Monell  v.  Smith,  712 

Defense  of  principal  in  suit,  by  surety  who 
has  paid  creditor. 

McCLure  v.  Erwin,  138 

QUO  WARRANTO. 

An  information  lies  against  usurper  of  pub- 
lic office  •, 

Court  may  go  behind  the  returns  of  the  can- 
vassers. 

People  v.  Van  Slyck,  391 

An  information  lies  against  a  corporation 

for  usurping  a  public  franchise  ; 
Also  for  a  mis-user  or  non-user  of  corporate 

franchises  ; 

Construction  of  statutes  affecting  the  rem- 
edy. 

People  v.  Tidbits,  413 

REAL  PROPERTY. 
See  EVIDENCE. 
Conveyances ; 
When  set  aside  for  undue  influence. 

Whelan  v.  Whelan,  216 

Adverse  possession ; 
What  constitutes. 

Jackson  r.  Johnson,  579 

Construction  of  deed ; 
Natural  objects  control  distances,  etc. 

Doe  v.  Thompson,  687 

Covenants ;  warranty ;  broken  only  by 
eviction. 

Miller  v.   Watson,  623 

Deed,  to  operate  as  a  bargain  and  sale  must 

have  a  pecuniary  consideration  ; 
It  need  not  be  money  alone. 

Jackson  r.  Delancey,  437 

Deed — Fraud  as  to  consideration  does  not 
avoid  at  law — Fraud  as  to  execution, 
contra. 

Champion  v.  White,  736 
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Location  of  boundaries ; 
Long  acquiescence,  as  evidence  of  agree- 
ment. 

Jackson  v.  Tallmadge,  446 

Rivers,  not  navigable,  as  boundaries  ;  own- 
ership extends  to  center  of  stream  ;  excep- 
tions. 

Ex  parte  Jennings, 
Seal ;  what  sufficient. 

Andrews  v.  Herriot,  468 

REMEDIES. 
Cumulative ; 
Creation  of,  by  Statute. 

Crittenden  v.  Wilson,  612 

RIVERS. 

See  REAL  PROPERTY. 
SALES. 

Chattels ; 
Warranty ; 

Oneida  Mfg.  Co.  v.  Lawrence,     443 
Payment  and  delivery,  mutual  and  concur- 
rent conditions  precedent ; 
Waiver. 

CJiapman  v.  Lathrop,  849 

Possession  remaining  in  vendor ; 
How  far  evidence  of  fraud. 

Bissell  v.  Hopkins,  88 

SEDUCTION. 

Who  may  maintain  action  for ; 
Action  based  on  lack  of  service ; 
Plaintiff  must  have  right  to  command  the 
services  of  the  one  seduced. 

Sargent  t. 59O 

SHIPPING. 

Freight  pro  rata  itineris; 

Acceptance  by  owners  at  intermediate  port. 

Welch  v.  Hicks, 

Masters  and  owners  of  vessels  as  common 
carriers. 

Aymar  v.  Astor,  904 

Lien  of  chartered  ship  for  freight. 

Clarkson  v.  Edes,  454 

SLANDER  AND  LIBEL. 

Meaning  of  words  of  doubtful  import,  for 
the  jury. 

'Goodrich  r>.  Wookott,  107 

Charge  of  perjury ; 
Justification ; 
Evidence  in  support  of. 

Woodbeck  v.  Keller,  853 

Charge  of  perjury,  actionable  per  se. 

Fox  v.   Vanderleck,  738 

See  generally, 

Moody  v.  Baker,  68O 

SPECIFIC  PERFORMANCE. 

When  decreed  by  court  of  equity. 

Seymour  v.  Delancy,  184 

STATUTE. 

See  Quo  Warranto. 
Construction  of  ; 
When  intent  of  legislature  controls  letter. 

Jackson  r.  Collins,  61 

1081 


INDEX  TO  NOTES. 


STATUTE  OF  FRAUDS. 
Promise  to  pay  debt  of  another  on  new  and 
original  consideration ;  Irom  whom  must 
the  consideration  move ; 

Farley  v.  Cleveland,  439 

STATUTES  OF  LIMITATION. 
Do  not  run  against  reversioner  or  remainder- 
man until  after  determination  of  particular 
estate. 

Jackzon  v.  Johnson,  579 

What  acknowledgment  will  bar 

Bryan  v.  Wilcocks,  86 

USURY. 

See  CONTRACTS. 
What  constitutes ; 
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Loan  of  chattels  does  not. 

Spencer  v.  TUden,  604 

WARRANTY. 

See  SALES. 

WILLS. 

Contraction  of  the  word  "  children  ;" 
Does  not  generally  include  grandchildren  ; 
Executory  devises. 

Jackson  v.  Thompson,  873 

Evidence  ; 
Introduction  of  secondary. 

Dan  v.  Brown,  459 

When   legacy  a  personal  charge   on  dev- 
isee. 

Kelso  v.  Deyo,  77 
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ACKNOWLEDGMENTS. 

Commissioner,  who  is  also  master  in  chancery, 
cannot  take  acknowledgments  of  deeds. 

Ex  parte  Rawnond,  5  Cow.  431.  7O5 

Acknowledgments  may  be  taken  by  the  first  judge 
of  a  county,  being  a  counselor,  &c. 

Jackson  v.  Chapin,  5  Cow.  485,  738 

ACTION. 

If  one  levy  more  on  a  judgment  than  is  due,  the 
excess  may  be  recovered  back  by  action. 

More  v.  Trumpbour,  5  Cow.  488,  729 

Where  writ  was  delivered  to  messenger  to  be  deliy- 
•ered  to  coroner,  on  certain  contingency  :  held,  suit 
not  commenced  until  writ  actually  delivered  to  cor- 
oner. 

Rons  v.  Luther,  4  Cow.  158,  341 

Owner  may  maintain  action  for  services  of  slave,  ; 
who  deserts  and  works  for  another,  without  giving  i 
notice  of  his  claim. 

Trongott  v.  Byers,  5  Cow.  480,  726  , 

ACTIONS,  CONSOLIDATION  OP. 

Where  several  actions  by  same  plaintiff  against 
same  defendants  involve  same  questions  and  evi- 
dence, either  party  may  move  that  only  one  cause 
be  tried,  and  others  abide  event,  and  stay  will  be  I 
granted  as  to  the  latter. 

Jackson  v.  Schauher,  4  Cow.  78,  315  ; 

Rule,  allowing  plaintiff  to  try  only  one  of  several  ! 
actions,  does  not  apply  to  action  of  slander. 

Sherman  v.  Mcattt,  4  Cow.  85,  318 

Several  ejectment  causes  depending  on  same  ques-  ; 
tions,  and  substantially  same  evidence,  directed  to  ! 
abide  the  event  of  such  cause  among  them,  as  plaint-  ! 
iff  should  notice  for  trial. 

Jackson  v.  Stiles,  5  Cow.  232,  655 

ADMINISTRATORS. 

See  EXECUTORS  AND  ADMINISTRATORS. 

ADVERSE  POSSESSION. 
See  CHAMPERTY  AND  MAINTENANCE,  DI&SIESIN,  ; 

AND   EJECTMENT. 

Adverse- possession,  under  deed  from  judment  i 
debtor,  will  not  avoid  conveyance  by  purchaser  un-  | 
der  execution  upon  the  judgment  recovered  prior 
to  conveyance  by  Judgment  debtor. 

Jackson  r.  ('of/inn,  8  Cow.  89,  61 

Adverse  possession  must  be  hostile  in  its  inception 
und  possessor  must  claim  entire  title. 

Jackson  r.  Johnson,  5  Cow.  74,  679 

Poswssion  of  heir  or  tenant  of  mortgagor  not  ad- 
verse to  mortgagee  or  his  assigns. 

Jackson  r.  Jackson,  5  Cow.  173,  615 

To  constitute  adverse  possession  of  land  not  in- 
cluded in  grant,  t  hen-  must  be  a  ;« </i<  possrssio  or 
substantial  inclosurc.  which  need  not  be  artificial. 
Jackson  r.  llalrtea.  5  Cow.  216.  631 

Adverse  possession  to  bar  right  of  entry  must  be 
accompanied  with  what  the  law  will  consider  prima 
facie,  a  good  title. 

Jackson  v.  Front,  5  Cow.  346,  678 

Where  A's  tenant  from  year  to  vi«r  takes  a  lease 
from  B,  it  cannot  work  an  adverse  possession 
against  A. 

Jackson  r.  Miller.  6  Cow.  751.  1O72 

Possession  of  tenant  in  common  may  lxxx>me  ad- 
verse by  some  notorious  act  und  claim  of  title;  such 
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act  is  the  hostile  inception  necessary  to  make  the 
possession  adverse  and  it  does  not  apply  to  the  entry . 

Jackson  v.  Brink,  5  Cow.  483,  727 

Where  large  tract  of  land  is  divided  into  lots,  the 
possession  of  one  adversely  will  not  create  a  con- 
structive adverse  possession  of  the  other  parts. 

Jackson  v.  Richard*,  6  Cow.  613,  1O27 

Possession  of  small  tract  under  lease,  with  claim 
of  title  to  the  whole,  constitutes  adverse  possession 
of  the  whole,  and  another  cannot  gain  a  construct- 
ive possession  thereof  in  the  same  manner. 

Jack-son  v.  Vermttyea,  6  Cow.  677,  1O48 

AFFIDAVIT. 

Affidavit  to  set  aside  irregular  proceedings  against 
an  attorney  need  not  state  him  to  be  a  practicing  at- 
torney. 

Colt  v.  Gregory,  3  Cow.  22,  38 

Affidavit  for  certiorari,  must  not  be  entitled  in  this 
court, 

Nichols  v.  Con-les,  3  Cow.  345,  149 

Affidavit  for  reference  should  state  that  issue  is 
joined. 

Jansen  v.  Tappe.n,  3  Cow.  34,  42 

Affidavit  taken  before  notary  in  another  state  al- 
lowed to  be  read  on  motion. 

Tucker  v.  Load,  4  Cow.  47,  3O5 

Jurat  to  affidavit  signed  by  officer  before  whom  it 
was  taken  without  addition  of  his  title  or  office,  is 
pritna  facie  sufficient. 

Hunter  v.  LeCoute,  6  Cow.  728,  1064 

Contents  of  affidavit,  on  motion  that  landlord  de- 
fend in  ejectment,  see 

Jackson  r.  Stiles,  6  Cow.  594,  1O19 

Contents  of  affidavit  on  moving  for  view. 

Jackson  v.  Gauger,  6  Cow.  578,  1O14 

AFFIDAVIT  OF  MERITS. 

One  affidavit  of  merits  to  prevent  inquest  is  suf- 
ficient, though  cause  several  times  noticed  for  trial 
and  inquest,  and  though  venue  be  afterwards 
changed. 

Prescott  v.  Roberts,  6  Cow.  45,  827 

In  several  suite  against  maker  and  indorsers  of 
same  note.maker  may  make  affidavit  of  merits  to  set 
aside  inquest  in  nil  the  causes. 

Ontario  B'k  v.  .Barter,  6  Cow.  3»5,  948 

ALIEN. 

Widow  of  an  alien  purchaser  under  Statute,  2  R. 
L.,  545,  within  meaning  of  that  Act,  takes  dower,  an 
purchaser. 

Foraeii  t'.  SutlijT,  5  Cow.  713,  8O5 

Alien  soldier's  heirs  though  born  of  slave  mother, 
may  inherit  grant  for  military  services  in  Revolu- 
tionary War. 

Jackson  v.  Etz,  5  Cow.  314,  667 

AMENDMENT. 

Plaintiff  gave  oyer  on  t>ond  from  which  seals  had 
been  torn  bv  mistake  and  after  verdict  and  caw 
made  was  allowed  to  amend,  though  the  objection 
taken  at  trial. 

Rtcsv.  Overhangh,  4  Cow.  124,  329 

(Vip.  art  rrsp.  tested  out  of  term  by  mistake  set 
aside  on  payment  of  costs  on  defendant's  stipulat- 
ing to  discontinue  action  of  false  Imprisonment 
against  plaintiff. 

Chandler  r.  Brrrknrll,  4  Cow.  49.  3O5 

Cap.  art  resp.  tested  by  mlsttike  at  wrong  place, 
amendable. 

Ritltmond  p.  Ilininan,  4  Cow.  41,  3O3 
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In  debt  on  bond  for  performance  of  covenants,  if 
jury  find  for  plaintiffs  and  certify  as  to  amount  due 
from  him  to  defendant,  certificate  is  a  nullity,  and 
judgment  may  be  entered  on  verdict.  Proper  mode 
of  correcting1  this  is  on  case. 

Hepburn  v.  Hoag,  4  Cow.  57,  3O8 

Writ  wrongly  tested  as  to  name  of  Chief  Justice  is 
amendable. 

Ross  v.  Lutlier,  4  Cow.  158,  341 

Where,  in  slander,  notice  is  given  with  plea  that 
defendant  would  prove  words  true,  plea  withdrawn 
on  oath  of  falsity  of  notice. 

Lent  v.  Butler,  3  Cow.,  370,  158 

Where  judgment  is  taken  by  default  and  filing  of 
common  bail  omitted,  on  motion  allowed  to  be  filed 
nunc  pro  tune. 

Phelps  i:  Branson,  4  Cow.  61,  3O9 

Special  bail  cannot  object  to  amendment  of  ac 
etiam. 

Blue  v.  Stout,  3  Cow.  354,  159 

Meme  process  against  body  tested  out  of  term,  not 
amendable. 

Chandler  v.  Brecknell.  4  Cow.  49,  3O5 

After  cause  at  issue  and  noticed  for  trial  three 
times,  judge  at  chambers  has  no  power  to  allow 
amendment  of  plaintiff's  bill  of  particulars. 

Fuller  v.  Roosevelt,  4  Cow.  144,  337 

On  application,  record  allowed  to  be  filed  nunc  pro 
tune,  where  judgment  is  obtained  but  record  omit- 
ted to  be  filed  and  execution  issued  thereon,  and  sec- 
ond judgment  obtained  and  execution  issued  there- 
on with  knowledge  of  former  judgment,  and  levy 
made  under  both  executions  on  same  property. 

Chichester  v.  Cande,  3  Cow.  39,  44 

Execution  amended  as  to  return  day. 

Van  Deusen  v.  Brower,  6  Cow.  50,  829 

Where  plaintiff  failed  to  reply  to  plea  of  Statute  of 
Limitations,  but  defendant  had, full  benefit  of  de- 
fense upon  the  statute  at  trial ;  verdict  for  plaintiff 
not  set  aside  for  irregularity  but  plaintiff  allowed  to 
amend. 

Snyder  v.  Snyder,  4  Cow.  394,  426 

Under  rule,  of  course,  to  amend  his  plea,  defend- 
ant may  alter  it  so  as  to  modify  or  vary  entirely,  the 
ground  of  defense  taken  by  original  plea. 

Jackson  v.  Peer,  4  Cow.  411;',  434 

Cap.  ad  resp.  not  bailable,  returnable  out  of  term 
is  void,  and  not  amendable. 

Miller  v.  Gregory,  4  Cow.  504,  467 

Plaintiff  allowed  to  amend  his  bill  of  particulars 
after  cause  tried,  new  trial  granted  and  two  notices 
of  trial  thereafter,  cause  beinsr  noticed  for  trial  at 
time  of  amendment ;  this  on  paying  all  costs  if  de- 
fendant changed  his  defense ;  if  not,  then  costs  of 
motion. 

Spaum  v.  Feeder,  4  Cow.  503,  467 

On  motion  to  amend,  the  court  inquires  no  farther 
into  the  merits  of  the  amendment,  than  to  see  that 
it  is  not  frivolous. 

Turner  v.  Dexter,  4  Cow.  555,  485 

Venire  for  circuit,  amended  by  adding  seal  and 
making  out  and  filing  sheriff's  return  thereto,  nunc 
pro  tune. 

Jackson  v.  Brown,  4  Cow.  550.  483 

On  reversing  judgment  of  the  C.  P.  given  for  de- 
fendant, on  demurrer  to  one  of  his  pleas,  he  was  al- 
lowed to  amend  his  plea  on  payment  of  costs. 

Stokes  v.  Campbell,  5  Cow.  21,  56O 

A  defendant  cannot  amend  his  plea,  of  course,  un- 
der the  8.  Keg.  Gen.  of  April  Term,  1796,  unless  it  be 
demurred  to ;  and  then  he  cannot  add  a  new  plea. 

Benedict  v.  Ripley,  5  Cow.  37,  565 

Amendment,  as  to  place  laid  in  declaration,  in 
ejectment,  granted,  after  plaintiff  nonsuited  for  va- 
riance. 

Jackson  v.  Bailey,  5  Cow.  265,  649 

Where  defendant  in  replevin,  defeated  at  trial  for 
technical  defect  in  his  avowry,  which  was  as  exec- 
utor and  should  have  been  as  heir  or  executor,  al- 
lowed to  amend  on  payment  of  all  costs. 

Wright  v.  Williams.  5  Cow.  501,  733 

Cause  must  be  shown  by  affidavit  on  motion  to 
amend  declaration  in  ejectment,  by  adding  new  de- 
mise. 

Jackson  v.  Smith,  6  Cow.  39,  825 

Supreme  court  will  not  order  settlement  of  testi- 
mony by  circuit  judge,  when  once  regularly  settled 
by  him,  unless  there  be  a  very  plain  mistake. 

Jackson  v.  Miller,  6  Cow.  38,  824 

Defendant  may  non  pros,  plaintiff  in  replevin, 
though  plaint  not  returned  and  to  support  proceed- 
ings even  after  error  brought,  court  may  allow  de- 
fendant to  file  plaint  nunc  pro  tune. 

Ex  parte  Fort,  6  Cow.  43,  826 

Where  judgment  entered  by  default  in  action  on 
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note  with  money  counte :  on  motion  to  set  aside,, 
plaintiff  allowed  to  amend  by  paying  costs. 

Seeber  v.  Yates,  6  Cow.  40.  825 

Interrogatories  filed  on  return  of  attachment, 
amended  by  inserting  additional  interrogatory. 

People  v.  Brown.  6  Cow.  41,  825 

Formal  objections  to  pleadings  not  allowed  to  de- 
feat action  but  amendment  allowed  even  after  ver- 
dict if  no  injustice  be  done. 

Every  v.  Merwin,  6  Cow.  360,  936 

Declaration  in  ejectment  amended  as  to  time  of 
demise,  after  bill  of  exceptions  signed,  on  payment 
of  costs. 

Jackson  v.  Tattle,  6  Cow.  590,  1O1 8 

In  proceedings  by  mistake  against  heirs  and  dev- 
isees as  joint  debtors,  plaintiff  allowed  to  amend 
after  judgment  on  demurrer  on  payment  of  costs. 

Thomas  v.  Van  Ness,  6  Cow.  588,  1O17 

Where  plaintiff  inadvertently  takes  judgment  by 
default  without  filing  common  bail  or  causing  de- 
fendants appearance  to  be  entered,  court  will  allow 
either  on  payment  of  costs. 

FanSchaicfc  v.  Trotter,  6  Cow.  599,  1O21 

Plea,  holden  bad  on  demurrer  to  replication,, 
amended,  though  plea  set  up  unconscionable  de- 
fense, but  new  plea,  setting  up  new  defense  which 
is  unconscionable,  not  allowed  to  be  added. 

Utica  Ins.  Co.  v.  Scott,  6  Cow.  606.  1023 

Such  amendment  allowed  after  judgment  on  de- 
murrer and  reversal  in  error.  Idem.  1023- 
Where  declaration  is  on  deed  with  profert  and 
oyer  and  deed  lost  thereafter,  if  its  execution  is  not 
contested,  declaration  may  be  amended  so  as  to  con- 
form to  case. 

Jansen.  v.  Ball,  6  Cow.  628,  1O3 1 

Plea  of  puis  darrein  continuance  may  be  amended 
of  course  and  is  not  void  for  not  being  verified. 

Jackson  v.  Peer,  4  Cow.  418,  434 

ANIMALS. 

A  dog  that  attacks  persons,  may  be  killed,  and  eo 
with  dog  that  attacks  and  actually  kills  domestic 
animals  on  owners' land,  but  no  one  has  right  to  kill 
dog  because  he  worries  cattle,  excepting  sheep. 

Hinckley  v.  Emerson,  4  Cow.  351,  411 

Owner,  with  notice  of  dog's  vicious  propensities, 
is  liable  for  his  injury  to  another's  cattle. 

Idem.  411 

APPEAL. 

See  ERROR. 

What  matters  appeal  brings  up. 

fiei'd  v.  Vanderheyden,  5  Cow.  719,  807' 

Appeal  lies  from  circuit  judge  either  granting  or 
refusing  a  certificate  of  probable  cause. 

Lyon  v.  Burtis.  4  Cow.  539,  479- 

But  argument  will  not  be  heard  upon  it. 

Idem.  47» 

A  mere  interest  in  costs  gives  no  right  of  appeal 
in  respect  to  any  other  matter. 

Malcom  v.  Rogers,  5  Cow.,  188,  62O> 

Questions  of  law  arising  before  referees  and  de- 
cided by  Supreme  Court,  ordered  entered  on  record, 
so  as  to  be  reviewed  by  Court  of  Errors. 

Gould  v.  Ogden,  6  Cow.  52,  83O1 

Objections,  not  taken  below,  cannot  be  taken  on 
appeal. 

B'k  of  Utica  v.  Smedes,  3  Cow.  662,  259 

Objection,  that  plaintiff  failed  to  make  out  a  title, 
must  be  first  made  at  trial. 

Jackson  v.  Collins,  3  Cow.  89,  61 

APPEARANCE.  . 

Appearance  in  cause  may  be  by  filing  common 
bail,  putting  in  special  bail  or  causing  appearance  to 
be  entered.  Giving  notice  of  retainer  is  not  appear- 
ance. 

Mann  v.  Cailey,  4  Cow.,  148,  338 

Rule  to  appear  cannot  be  taken  upon  process  un- 
til return  day. 

Jones  v.  Spicer,  6  Cow.  391,  94  7 

Defendant  may  appear  at  circuit,  after  jury  is 
impaneled  for  inquest,  by  default. 

Merivan  v.  Ingersoll,  3  Cow.  367,  157 

APPRENTICE. 

Service  of  indented  apprentice  may  be  assigned 
to  another  by  original  master. 

Overseers  of  Guilderland  v.  Same  of  Knox, 

5  Cow.  363,  684 

There  need  not  be  a  written  assignment  thereof. 

Idem.  684 

Agreement  for  consideration  that  apprentice  shall 
serve  another  is  binding  between  the  parties. 

Idem.  684 
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Indenture  of  apprenticeship  between  a  ward,  his 
guardian  and  the  master,  binds  guardian  to  see  that 
apprentice  fulfills  his  duties. 

Bull  v.  Follett,  5  Cow.  170,  614 

ARBITRATION  AND  AWARD. 

Where  award  was  that  A  should  deliver  said  farm 
to  B  and  B  pay  certain  money  to  A,  award  being  un- 
certain in  not  describing  farm  by  reference  or  other- 
wise :  held,  that  the  award  of  money  was  also  void. 
Brown  r.  Hankerson,  3  Cow.  79,  54 

Where,  on  submission  by  parties  to  arbitrators, 
they  award  costs  of  suit  to  be  taxed  which  are  taxed 
ex  parte  by  commissioner,  this  court  has  no  control 
over  such  costs  upon  summary  application. 

Fan  Alstyne  v.  Wimple,  4  Cow.  547,  482 

Such  taxation,  not  conclusive  in  action  on  award 

or  bond.    Idem.  482 

A  submission  to  arbitration  within  1  R.  L..  123,may 

be  made  a  rule  of  court,  as  well  after,  as  before  the 

award. 

Ex  parte  Vasques,  5  Cow.  29,  563 

Award  of  commissioners,  under  Act  of  Mar.  11, 
1793,  to  settle  limits,  between  Kayaderosseras,  Half- 
moon,  Shanhondhoi  or  Clifton  Park  patents  was 
operative  upon  such  persons  only,  as  petitioned  for 
Act. 

Jackson  v.  Darfe,  5  Cow.  123,  596 

Award,  not  containing  all  matters  submitted,  void 
where  bond  of  submission  contains  an  ita  quod 
clause. 

W  right  v.  Wright,  5  Cow.  197,  624 

To  avoid  award  by  dissent  of  one  arbitrator,  he 
must  dissent  when  award  is  published. 

Jackson  v.  Gager,  5  Cow.  383.  691 

General  submission  of  cause  to  arbitration,  oper- 
ates as  a  discontinuance  except  where  parties  agree 
to  enter  judgment  on  report,  and  on  revocation 
eourt  may  proceed  to  trial. 

Ex  parte  Wright,  6  Cow.  399,  95O 

On  motion  to  set  aside  award,  agreed  to  be  made 
rule  of  court  by  parties,  merits  cannot  be  inquired 
into. 

McKinney  v.  Newcomb,  5  Cow.  425,  7O6 

Not  set  aside  in  court  of  law  unless  arbitrators 

have  acted  dishonestly  or  corruptly.    Idem.       7O6 

Award  made  without  notice,  so  parties  can  be 

heard  before  arbitrators,  is  a  nullity. 

Peters  v.  Newkirk,  6  Cow.  103,  847 

ASSIGNMENT. 

A  promise  to  pay  assignee  of  chose  in  action,  en- 
titles him  to  sue  in  his  own  name  in  assumpsit, 
though  contract  assigned  be  a  specialty. 

Compton  v.  Jones,  4  Cow.  13,  293 

Where  order  is  payable  to  two.  one  cannot  assign 
it  without  assent  of  the  other,  unless  they  are  part- 
ners. 

De  Forest  v.  Frary,  6  Cow.  151,  864 

Assignee  of  chose  in  action  takes  it  subject  to  ex- 
isting equities;  as  liens  against  assignor. 

Chamberlain  v.  Dan,  3  Cow.  353.  152 

Taylor  v.  Bates,  5  Cow.  376.  689 

ASSIGNMENT     FOR     BENEFIT     OF 

CREDITORS. 

Merchant  assigned  to  trustee  for  benefit  of  his 
creditors  with  provision  for  himself,  and  fearing  the 
invalidity  of  such  assignments  subsequently  con- 
fessed judgment  to  same  trustee  for  same  purposes, 
excepting  provision  for  himself,  intending  that 
judgment  should  be  resorted  to  only  in  event  of  as- 
signment being  held  invalid;  held,  that  both  assign- 
ments and  j  udgment  were  void  in  toto  as  being  fraud 
upon  creditors. 

Mackie  v.  Cairn*,  5  Cow.  547,  749 

But  as  between  assignor  and  assignee  it  is  valid 
until  annulled,  released  or  abandoned,  so  as  to  revest 
property  in  assignor.  Idem.  749 

Debtor,  in  failing  circumstances,  may  prefer  cred- 
itors bv confessing  judgments  or  otherwise. 

WMtr  v.  Winne,  8  Cow.  284.  91  o 

Mackie  v.  Cairns,  5  Cow.  547,  749 

But  cannot  make  an  assignment  in  trust  for  him- 
self.   Idem.  749 
Assignment  under  Insolvent  Act  passes  lands,  and 
creditor,  whoso  judgment  is  perfected  after  assign- 
ment, cannot  redeem. 

Afnraii  P.  Wendover,  3  Cow.  69,  63 

ASSUMPSIT. 

See  ACTION,  MONEY  HAD  AM»  RECEIVED. 

Afiftumpxit  will  not  lie  by  grant**-  ugainst  grantor 
with  warranty,  on  his  promise  to  refund  considera- 
tion, grantor  having  admitted  failure  of  title. 

3/«ler  v.  Watson,  5  Cow.  195,  623 
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I     Assumpsit  is  proper  form  of  action  where  there  is 
I  warranty,  express  or  implied,  on  sale  of  chattel. 

Re  w  v.  Barber,  3  Cow.  272,  121 

On  sale  with  warranty  and  term  of  credit,  after 

I  credit  has  expired  and  goods  are  delivered,  in  suit 

i  for  price,  vendor  may  declare  in  indebitatus  assump- 

\  sit  for  goods  sold. 

Reynolds  v.  Cleveland,  4  Cow.  282,  385 

Where  special  contract  is  unrescinded  or  unper- 
i  formed,  recovery  cannot  be  had  under  common 
I  counts. 

Jewell  v.  Schroeppel,  4  Cow.  564,  488 

Assumpsit  will  not  lie  by  one  tenant  in  common 

against  another  for  necessary  repairs  made  by  him, 

j  without  a  previous  request  to  join  in  making  re- 

i  pairs. 

Mumford  v.  Brown,  6  Cow.  475,  9  76 

Assumpsit,  for  work  and  labor  and  not  covenant, 

lies  where  work  done  under  sealed  agreement,  but 

in  different  manner  and  at  different  time  than  that 

named  in  contract. 

Jewel  v.  Schroeppel,  4  Cow.  564,  488 

Previous  suit  in  covenant  for  not  performing  in 

time  and  recovery,  no  objection  to  action  of  assump- 

sit  by  contractor.    Idem.  488 

Where  judgment  is  reversed  after  payment,  action 

of  indebitatus  assumpsit  lies  to  recover  back  the 

money  paid. 

Clark  v.  Penney,  6  Cow.  297,  914 

ATTACHMENT. 

Issued  without  proof  that  defendant  is  concealed 
or  has  departed,  &c.,  is  void,  and  justice  and  plaint- 
iff are  trespassers. 

Adkins  v.  Brewer,  3  Cow.  206,  98 

Where  costs  recovered  against  plaintiff  in  eject- 
ment before  attachment,  tax  bill  should  be  served 
on  party  by  showing  him  the  original  and  delivering 
a  copy. 

People  v.  Hansenfratts,  3  Cow.  26,  39 

Where  attorney  fails  to  pay  over  proceeds  of  col- 
lection to  client,  attachment  should  issue  against 
him. 

Ex  parte  Staats,  4  Cow.  76,  315 

Attachment  for  not  performing  award  on  submis- 
sion being  made  a  rule  of  court,  cannot  go  until  the 
rule  be  served  and  performance  demanded. 

Ex  parte  Waltia,  6  Cow.  581,  1 015 

Sheriff  liable  to  attachment  for  not  returning 
process,  which  came  only  to  hands  of  his  deputy. 

People  v.  Brown,  6  Cow.  41,  826 

Demand  on  attorney  for  money  collected,  must  be 
made  before  attachment  will  issue. 

Ex  parte  Ferguson,  6  Cow.  596,  102O 

A  foreign  creditor  cannot  proceed  here  under  Ab- 
sent and  Absconding  Debtor  Act  against  debtor  re- 
siding abroad. 

Ex  parte  Schroeder,  6  Cow.  623,  1022 

To  entitle  creditor  to  dividend  under  Absconding 
Debtor  Act,  he  must  have  been  a  creditor  at  time  of 
publishing  proceedings. 

In  re  De  Peyster,  5  Cow.  266,  65O 

No  creditor  can  be  received  to  prove  his  debt  after 

second  dividend.    Idem.       •  65O 

To  warrant  attachment  for  not  paying   costs, 

power  to  demand  them  must  have  been  exhibited  to 

party  of  whom  they  are  demanded. 

Jackson  r.  Sackett,  6  Cow.  38,  824 

A  foreign  creditor  is  entitled  to  an  attachment  un- 
der Absconding  Debtor  Act. 

Ex  parte  CaldwcU,  b  Cow.,  293,  659 

ATTORNEY. 

An  attorney  loaned  money  on  a  promissory  note 
made  by  borrower  and  another  to  a  bank,  and  de- 
posited it  with  the  bank  for  security  and  afterwards 
sued  the  borrower  and  recovered,  but  failed  to  col- 
lect. Held,  that  he  might  bring  action  in  bank's 
nunieon  note  and  that  former  judgment  was  no  bar, 
and  Aet  forbidding  attorneys  to  purchase  choses  in 
action  did  not  apply. 

Jfk  of  Chenango  r.  Hyde,  4  Cow.  567,  49O 

Attorney  or  other  officer  of  court  not  privileged 
from  arrest  when  sued  with  another. 

Gay  r.  Royer*,  3  Cow.  308,  158 

Attorney  may  discontinue  a  suit,  and  his  verbal 
declaration  to  opposite  party  that  cause  was  discon- 
tinued and  entry  of  rule  was  not  necessary,  is  bind- 
ing. 

QatUard  r.  Smart.  6  Cow.  385,  945 

Attorney,  other  than  regular  attorney  in  cause, 
may  issue  execution  in  his  own  name  without  form- 
al substitution. 

Thorp  v.  Fowler,  5  Cow.  448,  714 
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Attorney  not  liable  to  suit  for  collections  until 
demand  made. 

ray/or  v.  Bates,  5  Cow.  376,  689 

Attorney  sued  with  a  common  person  is  not  enti- 
tled to  be  served  with  papers  in  the  cause  unless  he 
give  notice  of  defending:. 

B'k  of  Ctienango  v.  Root,  4  Cow.  128,  33O 

Construction  of  Act  forbidding-  attorney  to  buy 
chose  in  action. 

Williams  v.  Matthews,  3  Cow.  252,  114 

People  v.  Walbridge,  6  Cow.  512,  989 

AWARD. 

See  ARBITRATION  AND  AWARD. 


BAIL. 

Plaintiff  may  act  as  if  no  special  bail  is  in,  if  he 
have  no  regular  notice  thereof. 

Butter  field  v.  Cooper,  6  Cow.  608.  1024 

Pardee  v.  Reid,  4  Cow.  61,  3O6 

Plaintiff  has  right  to  act  on  notice  of  bail  received 
from  attorney  of  the  court. 

Cobb  v.  Darrow,  6  Cow.  390,  947 

Bail  may  surrender  principal  and  obtain  an  exon- 
eretur,  on  motion,  after  the  eight  days  allowed,  ex 
yratia,  for  surrender,  if  surrender  within  that  time 
was  prevented  by  sickness  of  principal ;  though  no 
order  to  stay  proceedings  or  rule  for  enlarging  time 
to  surrender,  was  obtained,  within  the  eight  days, 
the  sickness  of  principal  not  being  known  to  bail, 
within  that  time. 

Thomas  v.  Coffield,  5  Cow.  25,  561 

Putting  in  special  bail,  without  process,  warrants 
plaintiff  proceeding  against  defendant,  as  if  proc- 
ess had  been  seived  and  where  with  cap.  act  resp., 
returnable  on  Sunday  it  was  a  waiver  of  it,  without 
knowledge  of  defect. 

Wright  v.  Jeffrey,  5  Cow.  15,  558 

Special  bail  not  discharged  because  principal  im-  ; 
prisoned  on  conviction  of  a  crime,  unless  it  be  for  ! 
life  or  for  a  long  term,  in  another  State. 

Phvenix  Ins.  Co.  v.  Mowatt,  6  Cow.  599,     1O2O 
The  eight  days,  during  which  special  bail  may  sur-  ; 
render  ex  gratia,  are  to  be  computed  of  those  within 
the  teste  and  return  days  of  process. 

Wiggins  v.  Wilson,  5  Cow.  420,  7O4 

Notice  of  bail  in  error  must  specify  their  names,  i 
additions  and  places  of  residence.    They  are  liable 
to  exception,  in  same  manner  as  bail  to  action. 

Moody  v.  Baker,  5  Cow.  413,  7O2  ; 

Plaintiff  after  excepting  to  bail,  cannot  take  as-  ; 
signmentof  bond  and  commence  action  on  it. 

Exparte  Metzler,  5  Cow.  287,  65  7  j 

Bail  not  allowed  in  cases  of  manslaughter,  where  I 
there  is  no  reasonable  doubt  of  prisoner's  guilt. 

Ex  parte  Taylor,  5  Cow.  39,  666  , 

Plaintiff  on  error  must  give  bail  though  judgment  \ 
for  costs  only. 

Raymond  v.  Merchant,  4  Cow.  129,  331! 

One  of  several  defendants  who  sues  out  habeas  \ 
corpus  must  put  in  bail  for  all  defendants. 

Snowden  v.  Roberts,  4  Cow.  69,  312  I 

Practice  as  to  taking  bail  on  1'ecognizance  upon  j 
arrest  by  attachment  for  contempt,  see 

People  v-  Tefft,  3  Cow.  340,  147 

Recognizance  of,  no  particular  form  of  necessary; 
what  held  sufficient,  see 

Van  Antwerp  v.  Newman,  4  Cow.  82,  317 

BANES  AND  BANKING. 

Banks  undertaking  collection  of  bills  and  notes, 
liable  for  neglect  to  give  notice  of  non-payment  to 
indorser. 

B'k  of  Utica  v.  Smedes,  3  Cow.  662,  259 

Under  Act,  incorporating  Washington  and  Warren 
Bank,  person  whose  bills  are  refused  payment,  in 
specie,  may  recover  principal  sum  due,  with  7  per 
cent,  interest,  and  also  10  per  cent,  per  annum,  on 
same  principal,  from  time  payment  is  demanded, 
until  made. 

Wendell  v.  Wash,  and  W.  B'k,  5  Cow.  161,  61O 
Construction  of  Act  against  unlicensed  bankers. 

People  v.  Barton;,  6  Cow.  290.  912 

An  individual  keeping  office  of  deposit  solely  for 
purpose  of  discounting  notes  or  any  other  single 
banking  operation  is  an  offender  under  such  Act. 

Idem.  912 

Under  Act  incorporating  the  bank  of  Niagara  it 
did  not  forfeit  its  charter  by  insolvency  and  closing 
its  banking  operations,  if  they  resume  payment  be- 
fore prosecution  by  the  people. 

People  v.  B'k  of  Niagara,  6  Cow.  196,  879 
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The  Act  of  Apr.  21, 1825.  limiting  such  insolvency 

to  one  year,  is  not  retroactive.    I<lem.  879 

People  v.  W.  A-  W.  B'k,  C  Cow.  211,  885 

BILLS,  NOTES  AND  CHECKS. 

(1)  VALIDITY. 

(2)  LIABILITY  OF  PARTIES  AND  ACTIONS  ON. 

(3)  DEMAND  AND  NOTICE. 

(1)  VALIDITY. 

A  writing  by  which  A  directs  B  to  pay  Cor  bearer 
$400  and  take  up  A's  note  to  that  amount,  though 
accepted,  is  not  a  bill  of  exchange. 

Cook  v.  Satterlee,  6  Cow.  108,  849 

Essential  qualities  of  bill  or  note  is  that  it  must  be 
payable  absolutely  and  in  money  only. 

Idem.  849 

Order,  payable  on  sale  of  certain  carriages,  is  not 
negotiable. 

De  Forest  v.  Frary,  6  Cow.  151,  864 

Promise  to  pay  in  paper  currency,  is  not  a  promis- 
sory note  for  payment  of  money,  within  the  statute. 
Leiber  v.  Goodrich,  5  Cow.  186.  62O 

(2)  LIABILITIES  OF  PARTIES  AND  ACTIONS  ON. 
In  accommodation  checks,  the  acceptor  is  the 
principal  debtor,  the  drawer  the  surety. 

Murray  v.  Judah,  6  Cow.  484,  98O 

Transferee  of  paper  after  dishonor  takes  subject 
to  equities  existing  between  parties  before  note  be- 
came due;  and  demand  and  notice  inures  to  his 
benefit. 

Williams  v.  Matthews,  3  Cow.  252,  114 

Note  indorsed  in  blank  may  be  filled  up  by  holder 

with  any  name.    Idem.  114 

Intermediate   indorser  may  sue  prior  indorser 

without  showing  payment.    Possession  of  note  is 

prima  facie  evidence  of  payment. 

Norris  v.  Badger,  6  Cow.  449,  96  7 

One  of  two  transferees  of  check  may  alone  sue 
on  it ;  possession  by  him  is  prima  facie,  evidence  that 
the  other  has  sold  to  him  his  interest. 

Murray  v.  Judah,  6  Cow.  484,  98O 

In  action  for  money  paid  against  maker  by  holder, 
check  is,  per  se,  conclusive  evidence.    Idem.       98O 
And  this  although  holder  gave  less  than  face  value 
for  it.    Idem.  98O 

Where  note  is  indorsed  after  maker's  death,  in- 
dorsee may  sue  maker's  heirs  in  his  own  name. 

Parson*  v.  Parsons,  6  Cow.  476,  724 

Action  at  law  may  be  maintained  by  holder  of 
negotiable  note  payable  to  bearer,  if  he  prove  it  de- 
stroyed; but  if  he  can  only  show  it  to  be  lost,  remedy 
is  in  equity. 

Rowley  v.  Ball,  3  Cow.  303,  134 

If  it  be  non-negotiable  note  or  has  that  appear- 
ance remedy  Is  at  law.    Idem.  134 
What  sufficient  proof  of  execution  of  lost  note. 
Idem.  134 

(3)  DEMAND  AND  NOTICE. 
Demand  should  be  made  by  holder  or  his  agent. 

Williams  v.  Matthews,  3  Cow.  252,  114 

Where  third  day  of  grace  is  on  Saturday,  notice 
need  not  be  given  until  Monday.  Idem.  114 

Demand  of  check  must  be  made  on  drawee  before 
suit  against  drawer,  and  must  be  made  in  reasonable 
time,  but  drawer  cannot  object  to  time  unless  in- 
jured by  the  delay. 

Murray  v.  Judah,  6  Cow.  484,  98O 

In  action  by  intermediate  indorser  of  note  against 
prior  indorser  for  money  paid  to  subsequent  in- 
dorsee, proof  of  demand  and  notice  to  defendant  is 
necessary. 

Wilbur  v.  Selden,  6  Cow.  162,  162 

What  is  reasonable  time  for  presentment  of  de- 
mand note,  depends  upon  facts  of  the  case. 

B'k  of  Utica  v.  Smedes,  3  Cow.  662,  25» 

Where  a  note  is  payable  in  ponderous  articles  at 

day  certain  and  no  place  of  payment  specified, 

Eromisor  ought  to  inquire  of  promisee  as  to  place 
e  will  receive  goods :  and  should  tender  them  there 
if  it  is  a  reasonable  place. 

Barnes  v.  Graham,  4  Cow.  452,  447 

And  they  must  be  separated  and  distinguished 
from  other  of  their  kind.  Idem.  447' 

In  giving  notice  of  non-payment  of  bill  of  ex- 
change by  indorser  to  prior  indorser,  all  the  law  re- 
quires is  reasonable  diligence. 

Mead  v.  Engs,  5  Cow.  303,  66a 

One  to  whom  note  is  indorsed  merely  as  agent  to 
collect  is  not  bound  to  give  notice  of  non-payment 
immediately  to  all  prior  indorsers  but  may  only 
give  notice  to  his  immediate  indorser,  who  in  his 
turn  is  to  give  notice  to  his  immediate  indorser. 

Idem.  .  663 
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Note  payable  in  specific  articles  without  mention- 
ing day  or  place  is  payable  on  demand  and  a  specific 
demand  is  necessary. 

Lobdett  v.  Hopkins,  5  Cow.  516,  739 

Note  thus  payable  in  farm  produce  should  be  de- 
manded at  farm  of  debtor.  Idem. 

When  payable  in  merchandise  or  manufactures 
should  be  demanded  at  store  of  the  merchant  or  shop 
of  the  manufacturer.  Idem. 

BILL  OF  EXCEPTIONS. 

Where,  in  bill  of  exceptions,  exception  appeared  i 
to  be  taken  after  verdict ;  held,  that  it  should  be  in-  ; 
tended  that  it  was  taken  at  proper  time. 

Harlow  v.  Humeston,  6  Cow.  189,  *77 

In  criminal  cases  bill  of  exceptions  is  inapplicable. 
Ex  parte  Vermilyea,  6  Cow.  555, 

Exceptions  to  judge's  opinion  should  be  noted  at  i 
trial  to  be  availed  of. 

Shiuherd  v.  White,  3  Cow.  32, 

Defendant  in  error  should  have  notice  of  time  and 
place  of  settling-  bill.  Idem. 

Bill  signed  under  circumstances  where  bupreme  : 
Court  would  not  compel  its  execution  by  mandamus,  | 
will  be  set  aside  on  motion.  Idem. 

Bill  of  exceptions  does  not  prevent  rule  nisi  lor  | 

S*Moiran  r.  Dawes,  4  Cow.  22,  39 6 

Case  can  be  turned  into  special  verdict  or  bill  or 
exceptions,  only  by  stipulation  at  trial. 
Woolsey  v.  Camp,  3  Cow.  358, 

BILL  OF  PARTICULARS. 

Bill  of  particulars  voluntarily  furnished  will  not, 
perse,  operate  to  enlarge  time  of  pleading. 

Webster  v-  Schuyler,  6  Cow.  595, 
What  particularity  in.  is  required. 
Humphrey  v.  Cottley,  4  Cow.  54, 
Practice  upon  requiring  farther  bill.    Idem.    3O7 
Bill  of  particulars  stating  indorsement  in  blank 
filled  up  at  trial. 

Norris v.  Badger,  6  Cow.  449,  967 

BOND. 

Where  two  partners,  A  and  B,  made  promissory 
note  to  C,  and  C  and  B  gave  bond  to  A  to  indemnify 
him  against  partnership  debts,  and  C  pays  penalty 
of  bond  he  may  maintain  action  against  A  on  the 

'  Clark  v.  Bush,  3  Cow.  151.  83 


CANALS. 

In  travel  on  canals  packet  boats  have  preference 
and  are  not  to  be  detained  by  freight  boats,  and 
master  of  packet  boat  may  use  reasonable  force  to 
obtain  this  preference  when  it  is  refused. 

Farnmcorth  v.  Groot,  6  Cow.  698,  1055 

Canal  commissioners  have  no  right  to  levy  a  toll 
upon  passengers,  under  Statute,  sess.  43,  ch.  202,  sec. 
17,20. 

Myers  v.  Potter,  6  Cow.  567,  1O1 0 

Otherwise  by  Act  of  Apr.  12, 1827.    Idem.       1O1O 

CASE. 

Where  verdict  is  taken  subject  to  opinion  of  the 
court,  with  stipulation  that  either  party  may  turn  it 
into  special  verdict  or  bill  of  exceptions,  one  against 
whom  verdict  is  rendered  is  entitled  to  reasonable 
time  to  elect  to  settle  verdict  or  bill. 

Jackson  v.  Sinclair,  4  Cow.  43,  3O3 

Settlement  of  case,  practice  thereon,  and  service 
before  notice  of  argument. 

Jackson  v.  Harrinoton,  4  Cow.  537,  479 

Counsel  have  no  right  to  be  heard  on  settling  case 
before  judge. 

Root  r.  King,  6  Cow.  509,  1O1 1 

Judge  has  right  to  correct  his  charge  on  settling 
ease,  Chough  parties  have  agreed  upon  it. 

Idem.  ,     1011 

Court,  upon  verdict  subject  to  its  opinion,  will 
draw  same  inferences  jury  would  be  warranted  in 
drawing  from  facts  in  the  can. 

Jackson  r.  W  h  iUbeck,  6  Co w .  KG,  1 03  2 

CASE,  ACTION  ON. 

See  REMEDY. 
CERTIORARI. 

Affidavit  to  obtain,  may  be  taken  before  attorney 
who  commences  suit. 

Vary  v.  Godfrey,  6  Cow.  587,  1O1 7 

COWKN  8,  4,  5,  6. 


Cause  is  here,  on  return  of  certiorari,  in  same  sit- 
uation, as  to  appearance  of  parties,  and  other  inci- 
dents, as  it  stood  in  court  below.  It  proceeds  here, 
directly  from  point,  at  which  it  stopped  below. 

Blakely  v.  Hatt,  5  Cow.  37,  56« 

Return  to  certiorari  set  aside  when  drawn  by  at- 
torney for  plaintiff  in  error. 

Fox  v.  Johnson,  3  Cow.  20,  37 

Hunter  v.  Graves,  4  Cow.  537,  478 

Otherwise,  if  he  acted  as  the  mere  amanuensis  of 
the  justice. 

Philips  v.  Caswett,  4  Cow.  505,  467 

Not  set  aside  because  drawn  by  attorney  for  de- 
fendant in  error. 

Hunter  v.  Graves,  4  Cow.  537,  478 

Return,  in  itself,  must  contain  complete  history 
of  the  case. 

Mann  v.  Swift,  3  Cow.  61.  52 

If  plaintiff  in  error  does  not  cause  return  to  be 
made,  defendant  cannot  compel  it  but  should  non. 
pros.  him. 

Marsh  v,  Eastman. 3  Cow.  58,  61 

Certiorari  will  lie,  only  where  there  is  no  issue. 

Baldwin  v.  Goodyear,  4  Cow.  536,  478 

Where  issue  is  joined  party  is  confined  to  appeal. 

Idem.  478 

What  will  warrant  issuing  certiorari  on  error  to 

bring  up  proceedings  dehors  the  record. 

Rowan  v.  Lytle,  4  Cow.  91,  323 

Cause  for,  must  be  shown  in  all  cases  except  when 
sued  out  by  the  people. 

Munro  v.  Baker,  6  Cow.  396,  949 

Certiorari  removes  the  record  only. 

Ex  parte  Vermilyea,  6  Cow.  555,  1OO5 

Blakely  v.  Hall,  5  Cow.  37  56» 

Challenge  for  principal  cause  forms  part  of  rec- 
ord, and  certiorari  will  lie  to  review  it  in  criminal 
cause  and  writ  of  error  in  civil.  Idem.  1O05 

CHAMPERTY   AND   MAINTENANCE. 

One  entering  and  holding  under  contract  to  con- 
vey from  trustee  with  power  to  sell,  has  not  such 
possession  as  will  render  deed  to  another  by  sucti 
trustee  void  for  champerty. 

Jackson  v.  Johnson,  5  Cow.  74,  679» 

Agreement  to  aid  one,  not  an  attorney,  in  defend- 
ing1 suit  is  void. 

Burt  v.  Place,  6  Cow.  431,  967 

Agreement  to  pay  portion  of  costs  of  suit  in  con- 
sideration  of  conveyance  of  part  of  lands  that 
might  be  recovered  held  not  champertous,  there 
being  relationship  between  the  parties,  and  where 
plaintiff  received  money  on  compromise  of  suit, 
assumpsil  for  money  had  and  received,  will  lie  by 
party  making  such  agreement  to  recover  his  share. 
Thallheimer  v.  Brinckerhoff,  3  Cow.  623,       245 
See,  also, 

Thallheimer  v.  Brinckerhoff,  6  Cow.  90,       843 
What  relation  between  parties  will  save  agree- 
ments from  being  champertous,  see 

Idem.  245 

CHATTEL  MORTGAGE. 

Bill  of  sale  or  assignment  of  goods  for  security 
of  vendee  is  in  nature  of  mortgage  and  possession 
of  vendee  not  evidence  of  fraud, 

Marsh  v.  Lawrence,  4  Cow.  461,  451 

CITIZEN. 

It  is  no  objection  to  recovery  in  our  courts  by  a 
citizen,  subject  of  another,  that  an  act  for  which  he 
sues  was  done  by  or  under  decision  of  courts  of  his 
country. 

Francis  v.  Ocean  In*.  Co.,  6  Cow.  404,          952 

COMMON  CARRIER. 

Either  case  or  trover  may  be  brought  against  car- 
rier for  non-delivery,  but  in  the  latter  conversion 
must  be  proved. 

Packard  v.  Gftman,  6  Cow.  757,  1O74 

What  constitutes  sufficient  delivery  of  goods  to 

master  of  canal  boat  to  make  him  accountable  in 

trover.    Idem.  1O74 

Delivery,  on  dock,  according  to  usual  custom, 

must  IK«  accompanied  by  express  notice  to  master. 

Idem  1O74 

Masters  and  owners  of  vessels  an-  not  common 

carriers. 

A i/mar  v.  Astor,  6  Cow.  2H«,  9O4 

COMMON  PLEAS. 
See  JUSTICE'S  COURTS. 

Not  error  for  C.  P.  under  Act,  8t«8  41,  eh.  94,  to  try 
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•cause  without  jury,  jury  trial  not  having  been  de- 
manded. 

Flower  v.  Allen,  5  Cow.  654,  785 

CONFESSION  OF  JUDGMENT. 

Warrant  of  attorney  by  infant  to  confess  judg- 
ment is  void. 

Bennett  v.  Davis,  6  Cow.  393,  948 

Issue  of  execution  on  valid  judgment,  to  defeat 
•creditors,  does  not  bring  it  within  Statute  for  Pre- 
vention of  Frauds. 

Wilder  v.  Winne,  6  Cow.  284,  91O 

Confession  of  judgment  before  justice;  form  of 
•confession  and  affidavit  and  sufficiency  of  specifl- 
•cation;  see 

Marsh  v.  Lawrence,  4  Cow.  461,  451 

Where  bond  and  warrarft  of  attorney  was  exe- 
cuted by  two  parties  and  one  died  before  entry  of 
judgment,  entry  as  of  preceding  term  is  irregular. 
Bennett  v.  Davis,  3  Cow.  68,  53 

CONSTITUTIONAL  LAW. 

Statute  requiring  master  of  ships  to  give  bonds 
for  passengers  imported  is  not  unconstitutional. 

N.  Y.  v.  Staples,  6  Cow.  169,  87O 

Acts  granting  to  certain  citizens  exclusive  right 
•of  navigating  state  water  by  steam  power,  are  re- 
pugnant to  U.  S.  Constitution  so  far  as  they  pro- 
hibit vessels  licensed  by  U.  S.  laws  from  carrying 
•on  "  coasting  trade." 

Steamboat  Co.  v.  Livingston,  3  Cow.  713,      275 
Congress  cannot  interfere  with  navigation  upon 
our  canals  or  inland  lakes  or  rivers.    Idem.        275 
But  may  take  such  vessels  so  navigating. 

Idem.  275 

Act  to  prevent  dueling,  by  making  duelist  in- 
capable of  holding  office  under  state  government, 
is  constitutional. 

Barker  v.  People,  3  Cow.  686,  267 

Statute,  which  alters  the  form  of  remedy  merely 
in  pending  cases,  so  as  to  prevent  delay  and  hasten 
trial,  is  not  unconstitutional. 

People  v.  Tibbets,  4  Cow.  384,  422 

CONTRACT. 

See  COVENANT,  DEED,  VENDOR  AND  PURCHASER. 

What  constitutes  derangement  or  imbecility  of 

mind  which  renders  party  incapable  of  contracting. 

Jackson  v.  Kiim,  4  Cow.  207,  358 

Idiots,  lunatics  and  persons  non  compos  are  of  this 

description.    Idem.  358 

A  contract  or  judgment  illegal  and  void  in  part  as 

being  against  provisions  of  positive  statute,  void  in 

toto.    Idem.  358 

Where  contracts,  admits  of  two  constructions,one 

of  which  will  render  it  operative,  the  other  void, 

the  former  will  be  adopted. 

Archibald  v.  Thomas,  3  Cow.  284,  126 

The  form  of  the  action  relates  to  the  remedy  and 
is  governable  by  the  lex  fori. 

Andrews  vHerriot,  4  Cow.  508,  468 

Interest  of  debtor  in  lands,  intermediate  sheriff's 
sale  and  giving  of  deed  by  him,  is  of  no  value,  and 
•will  not  support  a  promise. 

VanAlstine  v.  Wimple,  5  Cow.  162,  61O 

Promise  to  pay  debt  secured  by  promise  of  higher 
nature,  is  void. 

Miller  v.  Watson,  5  Cow.  195,  623 

Promise  by  putative  father,  to  pay  board  of 
woman  and  her  bastard  child,  purpose  of  both  par- 
ties being  express,  or  tacit,  to  facilitate  continued 
cohabitation,  is  void ;  but  purpose  must  be  clearly 
proved,  and  not  inferred  from  previous  cohabita- 
tion, with  knowledge  of  promisee. 

Trovinger  v.  M'Burney,  5  Cow.  253,  644 

Attorney's  promise  to  pay  to  assignee  of  claim  in 
his  hands  for  collection,  more  than  amount  due  as- 
signor, is  nudum  pactum  as  to  excess. 

Taylor  v.  Bates,  5  Cow.  376,  689 

Promise  to  pay  for  services  rendered,  not  implied, 
where  it  was  understood  no  compensation  should 
be  given. 

Livingston  v.  Ackeston,  5  Cow.  531,  744 

Where  money  is  paid  or  received  on  illegal  con- 
tract, it  cannot  be  recovered  back. 

Burt  v.  Place,  6  Cow.  431,  961 

Parol  agreement  with  slave  to  manumit  heirs, 
void. 

Trongott  v.  Byers,  5  Cow.  480,  726 

Agreement  that  one  making  advances  on  a  judg- 
ment should  be  interested  in  the  judgment  as  secu- 
rity, is  valid. 

More  v.  Trumpbour,  5  Cow.  488.  729 
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A  covenanted  to  pay  a  certain  amount  of  money 
on  a  certain  day  to  B,  and  B  covenanted  on  A's  so 
paying  to  discharge  A's  obligation.  Held,  that  the 
payment  was  a  condition  precedent  to  B's  perform- 
ance.and  on  A's  default,he  might  bring  action,  with- 
out showing  performance  or  offer  to  perform  on 
his  part. 

Northrup  v.  Northrup,  6  Cow.  296,  914 

Where  a  promise  by  letter  is  to  pay  the  debt  of 
another  after  one  year,  providing  arrangments 
should  be  made  with  creditors.  Held,  that  arrange- 
ments with  all  the  creditors  was  necessary  before 
assump»it  could  be  brought  by  one  of  them  on  such 
promise,  also  that  plaintiff  must  have  made  an 
agreement  not  to  sue,  for  one  year. 

M'Farlandv.  Smith,  6  Cow.  669.  1O45 

CONVERSION. 

It  is  conversion  for  one  to  exercise  dominion  over 
personal  property  in  exclusion  or  defiance  of  the 
owner's  right. 

Reynolds  v.  Shuler,  5  Cow.  323,  67O 

Restoration  is  not  a  protection,  but  will  go  in  mit- 
igation of  damages.  Idem.  67O 

CORPORATION. 

See  Quo  WARRANTO. 

Forfeiture  of  corporate  rights  cannot  be  taken 
advantage  of  in  collateral  proceeding. 

Trustees  of  Vernon  Soc.  v.  Hitts,  6  Cow.  23.   819 
Corporation  may  make  contract  to  do  an  act  at 
any  place  if  such  contract  be  within  scope  of  its 
general  power. 

B'k  of  Utica  v.  Smedes,  3  Cow.  662,  259 

Real  and  personal  estate  of  manufacturing  cor- 
porations are  subject  to  taxation. 

Columbian  ATfg  Co.  v.  Vanderpoel,  4  Cow. 

556,  485 

Corporation  has  no  power  by  a  by-law  to  demand 
an  oath  of  one  of  its  stockholders  in  order  to  test 
his  qualifications  as  a  voter. 

People  v.  Tibbets,  4  Cow.  358,  413 

People  v.  Kip,  4  Cow.  382,  n.  422 

And  officers  elected  in  consequence  of  enforce- 
ment of  this  by-law  may  be  ousted.  Idem. 

413.  4  22 

Notice  of  motion,  under  statute  which  draws  in 

question  the  election  of  directors  of  incorporated 

company,  is  sufficient  if  served  only  on  directors 

whose  election  is  in  question. 

Ex  parte  v.  Holmes.  5  Cow.  426,  7O7 

Proceeding  in  first  instance  are  same  as  upon  non- 
enumerated  motion,  and  counter  affidavits  need  not 
be  served.  Idem.  7O7 

Counsel  appearing,  deemed  prima  facie  authorized 
to  appear. 

Idem.  7O7 

Company  cannot  hold  its  own  stock  so  as  to  give 
directors  right  to  vote  thereon.  Idem.  7O7 

It  may  take  its  own  stock  in  pledge  or  as  security 
for  debt  due  it.  Idem.  707 

Where  stock  stands  on  incorporated  company's 
books  in  name  of  trustee,  he  cannot  vote  on  it;  the 
right  belongs  to  his  cestui  que  trust.  Idem.  70  7 
One  named  as  relator  in  proceedings  may  move  to 
have  his  name  stricken  therefrom,  if  they  were  not 
authorized  by  him.  Idem.  7O7 

Corporation  cannot  by  contract  abridge  its  legis- 
lative power. 

Presyb'n  Ch.  v.  City  of  N.  Y.,  5  Cow.  538,      747 
Corporate  rights  may  be  forfeited  by  nonuser  or 
mis  user. 

People  v.  B'k  of  Hudson,  6  Cow.  217,  887 

Suffering  an  act  to  be  done  which  destroys  object 

for  which  corporation  was  instituted  is  equivalent 

to  a  surrender.    Idem.  887 

COSTS. 

A  brief  and  an  attorney  and  counsel  fee,  not  al- 
lowable-on  motion,  of  course,  in  real  actions. 

Wttlard  v.  Mayor  &c.,  of  Hudson,  5  Cow.  28,  562 
Costs  are  not  usually  given,  on  granting  an  alter- 
native, on  peremptory  mandamus,  on  motion.    If 
party  will  secure  costs  he  should  go  to  his  demurrer 
or  issue  of  fact. 

People  v.  Supervisors  of  Columbia,  5  Cow. 

291.  659 

_Incumbrancer  brought  in  by  a  mortgagee,  on  a 
bill  to  forclose,  and  answering  and  disclaiming  as 
to  him;  are  entitled  to  costs  of  appearing  and  an- 
swering out  of  mortgage  fund,  though  they  con- 
test right  to  surplus,  as  between  themselves. 

Mackie  v.  Cairnes,  5  Cow,  547,  749 
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Where  cause  goes  off  the  circuit  because  plaintiff 
•not  ready,  he  cannot  recover  costs  of  that  circuit, 
though  anally  successful. 

Jackson  v.  Reese,  6  Cow.  42,  826 

Not  allowed  on  attending  to  oppose  motion  to 
Tiring1  on  demurrer  as  frivolous. 

Anonymous,  4  Cow.  157,  341 

Defendant,  on  application  for  leave  to  enter  into 
-consent  rule  specially  in  ejectment,  is  entitled  to 
•costs  if  successful. 

Jackson  v.  Lytle,  4  Cow.  16,  294 

Party,  against  whom  verdict  was  found,  where  it 
as  set  aside,  being  against  weight  of  evidence,  pays 
costs. 

Jackson  v.  Thurston,  3  Cow.  342,  148 

Where  real  plaintiff  in  interest  is  non-resident  at- 
torney is  liable  for  costs  on  setting  aside,  for  irregu- 
larity, an  attachment  against  sheriff. 

People  v.  Marsh,  3  Cow.  334,  145 

Where  plaintiff  made  default  and  offered  to  stipu- 
late and  pay  costs  ef  circuit,  but  defendant  moved 
for  judgment  as  in  case  of  nonsuit,  defendant  pays 
•costs  of  motion. 

Jackson  v.  Hooker,  3  Cow.  15,  36 

Plaintiff  entitled  to  costs,  on  reversal  on  error. 

Macauley  v.  Sternburgh,  3  Cow.  368,  157 

He  may  perfect  judgment  and  issue  execution  for 

them  immediately.    Idem.  157 

Where  judgment  is  reduced  on  appeal,  C.  P.  has 

no  power  to  reduce  costs  under  statute. 

Ex  parte  Lampman,  6  Cow.  400,  950 

Non-payment  of  costs  does  not  constitute  con- 
tempt unless  rule  is  entered  expressly  directing 
party  to  pay  costs. 

Anonymous,  4  Cow.  357,  413 

Costs  on  reversal  in  Common  Pleas  on  case  brought 
upon  b  ill  of  exceptions  should  be  at  C.  P.  rate. 

Clarke  v.  Rathbun,  3  Cow.  380,  168 

Power  of  court  to  give  costs,  upon  writ  of  error 

depends  upon  statute,  and  on  granting  rule  that 

writ  of  error  and  transcript  from  Supreme  Court  be 

not  received,  they  cannot  be  awarded. 

Newman  v.  VanAntwerp,  4  Cow.  711,          539 
The  Supreme  Court  has  not  jurisdiction  to  order 
a  relaxation  of  costs  taxed  by  the  Chief  Justice,  as 
judge  of  Court  of  Errors. 

Jackson  v.  Halght,  5  Cow.  445,  713 

Notice  of  taxation  of  costs  is  not  such  a  proceed- 
ing as  the  court  will  set  aside. 

Moran  v.  Dawes,  4  Cow.  22,  296 

Justice's  return  to  certiorari  taxed  on  affirmance 
•of  judgment  in  defendants'  bill  of  costs. 

Brainard  v.  Phillips,  4  Cow.  20,  295 

Where  motion  to  set  aside  certiorari  is  denied 
without  costs,  these  are  not  taxable  as  part  of  de- 
fendant's general  costs  upon  affirmance. 

Idem.  295 

Travel  of  witness  cannot  be  allowed  in  taxation 
unless  amount  thereof  appear  by  affidavit. 

Shufelt  v.  Rowley,  4  Cow.  58,  3O9 

Plaintiff  recovering  in  Supreme  Court  a  sum  which 
•carries  C.  P.  costs  only  is  not  allowed  counsel  fees 
at  Supreme  Court  rates. 

Hayes  v.  Baytey,  4  Cow.  143,  336 

Charge  for  copy  of  demurrer  book,  by  attorney 
for  party  who  demurs,  not  allowed  in  taxation. 

Warner  v.  Shafer,  4  Cow.  147.  337 

\f'iii'l-iiiin<  to  C.  P.  commanding  it  to  vacate  a 
rule,  is  a  new  suit,  and  defendant  succeeding  enti- 
tled to  have  retaining  fee  taxed. 

People  v.  Judge*  of  Onelda,  4  Cow.  402,         428 
.Y.  P.  record  taxed  as  costs  of  circuit  though  cause 
noticed  and  carried  down  at  previous  circuit. 

Van  Rcnttelacr  v.  Hamilton.  4  Cow.  539,      479 
Items  of  costs  allowed  in  taxation.    See 

/.'•'/..  479 

Costs  for  copying  defendants  notice  of  special 
.matter  in  N.  P.  .record  allowed  plaintiff. 

W  natter  v.  Perry,  4  Cow.  546,  481 

Amount  of  recovery  as  governing.— la  action  on 

penal  bond,  penalty  is  the  amount  of  recovery  and 

will  govern  costs,  except  in  cases  where  it  is  reduced 

by  set  off. 

Fairlie  v.  Laumon,  5  Cow.  424,  7O6 

Harvey  v.  Bardwell,  6  Cow.  57,  831 

Interest  cannot  be  taxed  as  costs.    Iiif.m.          7O6 

Where  action  in  amntrnpsU.  originally  brought  in 

•Supreme  Court,  plaintiff  can,  in  no  case,  have  coats 

unless  he  recover  more  than  SAO. 

Hamlin  v.  Hart,  4  Cow.  398,  426 

In  atuumpslt,  removed  from  Mayor's  Court  of  Al- 
bany to  Supreme  Court,  by  'Habeas  Corpus :  plaintiff 
is  entitled  to  Supreme  Court  costs,  where  ho  recov- 
ers more  than  $50,  though  less  than  S250. 

Younus  v.  Van  Schaick,  5  Cow.  281,  655 

In  asifumpsit  and  judgment  for  plaintiff  on  rc|>ort 
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of  referees  for  less  than  $250,  costs  of  opposing  mo- 
tion to  set  aside  the  reference  upon  merits,  like 
other  costs  in  the  cause,  must  be  taxed  at  C.  P.  rate 
only  and  are  included  in  the  final  bill. 

Hayes  v.  Bayley,  4  Cow.  42,  3O3 

In  action  for  obstructing  stream,  where  general 

issue  pleaded  and  prescription    used  as   defense, 

plaintiff  recovering  $90  entitled  to  Supreme  Court 

costs. 

Tunnicliff  v  Lawyer,  3  Cow.  382,  162 

In  action  for  assault  and  debauching  plaintiffs' 
daughter,  if  recovery  less  than  $250,  only  C.  P.  costs 
recoverable. 

Shufelt  v.  Rowley,  4  Cow.  58,  309 

Costs  of  attachment  for  not  returning  execution 
where  judgment  in  assumpsit  is  less  than  $250,  is 
at  C.  P.  rate. 

People  v.  HaUett.  4  Cow.  68,  312 

In  Common  Pleas  of  City  of  N.  Y.,  plaintiff  enti- 
tled to  costs  where  his  recovery  exceeds  $25. 

Fan  Lew  v.  King,  3  Cow.  375,  16O 

Attachment  for  Costs. 
See  ATTACHMENT. 

Several  suits  for  similar  causes,  &c.  Statute  regu- 
lating costs  of  several  suits  on  same  instrument, 
&c.,  applies  only  to  general,  not  interlocutory  costs 
of  the  cause. 

Ontario  Bk.  v.  Baxter,  6  Cow.  395,  948 

Where  motion  was  by  several  defendants  in  dif- 
ferent causes  on  one  set  of  affidavits,  only  one  tax- 
ation allowed. 

Jackson  v.  Oarnsey,  3  Cow.  385,  631 

Costs  for  more  than  one  motion  for  judgment, 
as  in  case  of  nonsuit,  not  taxed  where  all  parties 
except  defendants,  same  in  several  papers,  and  mo- 
tions depending  upon  same  cause. 

Jackson  v.  Clark,  4  Cow.  532,  477 

In  action  arising  ex  contractu  where  recovery  is 
only  against  one  of  two  defendants,  the  one  suc- 
ceeding, not  entitled  to  costs. 

Avery  v.  Curtiss,  3  Cow.  369,  158 

Executors  and  administrators. — Where  case  in  as- 
sumpsit in  Supreme  Court  by  executors  is  referred 
and  they  recover  less  than  $50,  they  pay  referee's 
fees  but  no  costs ;  neither  do  they  recover  costs. 

Prouty's  Exrs.  v.  M"Dougall,  6  Cow.  612,    1O25 
In  trover  by  executors,  on  conversion  after  testa- 
tor's death.if  they  be  nonsuited  at  the  trial  they  pay 
coste. 

Barker  v.  Barker,  5  Cow.  267,  65O 

Executor  commencing  action  in  good  f  aith,on  dis- 
covering his  inability  to  succeed,  allowed  to  discon- 
tinue without  costs,  though  after  stipulation  to  try 
and  notice  of  trial. 

Purdy  r.  Purdy,  5  Cow.  15,  657 

Administrator  suing  for  money  had  and  received 
to  his  use  after  letters  granted,  sues  in  his  own 
name,  and  if  recovery  be  for  less  than  $50  he  pays 
costs  to  defendant,  which  may  be  set  off  against  the 
damages. 

Chamberlain  v.  Spencer,  4  Cow.  650,  483 

Executor  not  liable  for  costs  for  not  going  to  trial 
if  he  show  due  diligence  to  be  prepared  for  trial, 
but  fail  without  his  fault.  Idem.  551,  484 

Where  cause  of  action  arose  wholly  or  partly  be- 
fore testator's  death,  if  executor  sue  as  such  and  is 
nonsuited,  he  does  not  pa\  costs. 

Ketchum  v.  Ketchum,  4  Cow.  87,  318 

General  liability  for  costs.    See  Idem.  318 

l  Single,  double  and  treble  costs.— On  appeal  to  the 
C.  P.  and  verdict  for  defendant,  court  may  award 
double  costs,  within  Statute,  for  More  Easy  Plead- 
ing in  Certain  Suits. 

Ex  parte  Dennison,  5  Cow.  416,  7O3 

Where  damages  in  trespass,  under  statute,  when 
trebled  do  not  amount  to  $50,  plaintiff  not  entitled 
to  treble  costs. 

Hasbrouck  v.  Schoonmakcr,  3  Cow.  345,       15O 
In  trespass  quare  rlausum  freglt,  where  title  to 
land  comes  in  question,  though  recovery  loss  than 
$50,  plaintiff  entitled  to  single  costs. 

Rogers  v.  IfOregor,  4  Cow.  531,  476 

On  affirmance,  defendant  in  error  not  allowed 
double  costs  of  course.  When  allowed,  see 

Stone  v.  Burt,  3  Cow.  379,  161 

Sheriff  does  not  recover  double  costs  on  verdict  in 
his  favor  on  certii>rari. 

Clute  v.  Van  Slyck,  3  Cow.  17,  36 

On  affirmance  in  error  of  plaintiff's  judgment  In 
trover  he  is  entitled  to  interest  from  time  of  judg- 
ment below  and  also  double  costs. 

BixKfJl  v.  }{iinkins,  4  Cow.  53,  3O7 

Reference.— Statutory  costs  on  reference  confined 
to  incidental  expenses  of  reference;  they  do  not  in- 
clude counsel  fees. 

Gay  v.  1'alermtn,  3  Cow.  29, 
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Order  of  referees  as  to  costs,  no  foundation  for 
rule  on  the  subject  in  Supreme  Court. 

Johnson  v.  Gay,  6  Cow.  54,  83O 

Tender.— On  judgment  against  party  demurring:, 
with  leave  to  withdraw  demurrer  and  plead  on  pay- 
ment of  costs,  party  must  tender  to  opposite  attor- 
ney the  costs  as  condition  precedent  to  pleading-. 
Sands  v.  M'Clelan,  6  Cow.  582,  1O15 

COURTS. 

Duration  of  term  of  Circuit  Court  of  U.  S.  not 
limited  by  statutes,  and  continuance  thereof  pre- 
sumed for  purpose  of  covering  date  named  in  writ, 
as  day  on  which  it  was  made. 

Oriswold  v.  Sedgwick,  6  Cow.  456,  97O 

Supreme  Court  acts  under  statute  as  commisioners 
of  estimate  and  assessment;  and  report  once  regular- 
ly obtained  is  irrevocable,  unless  all  parties  in  inter- 
est consent. 

In  re  Mayor  of  N.  Y.,  6  Cow.  571,  1O1 1 

COVENANT. 

Covenant  will  not  lie  in  this  State  on  contract  to 
be  performed  in  Pa.  with  a  scrawl  and  the  word 
"  seal "  in  the  locus  siyiUi  though  by  the  law  of  that 
State  this  constitutes  a  seal. 

Andrews  v.  Herriot,  4  Cow.  508.  468 

Assumptsit  will  not  lie  by  grantee  against  grantor 
with  warranty,  on  his  promise  to  refund  co_nsidera- 
tion,  grantor  having  admitted  failure  of  title ;  but 
action  must  be  on  covenant  and  eviction  is  neces- 
sary to  breach  of. 

Miller  v.  Watson,  5  Cow.  195,  633 

No  precise  or  formal  terms  are  necessary  to  con- 
stitute a  covenant.  Inquiry  always  is :  what  was 
the  intention  of  the  parties  ? 

Bull  v.  Follett,  5  Cow.  170,  614 

Where  covenants  to  convey  and  pay  for  land^re 
independent.  See, 

Champicn  v.  White,  5  Cow.  509,  736 

Covenant  not  to  do  lawful  act  is  repealed  by  Act 
of  Legislature  compelling  its  performance,  but 
otherwise  with  covenant  to  do  unlawful  act  which 
statute  subsequently  makes  lawful. 

Presby'n  Ch,  v.  City  of  N.  Y.,  5  Cow.  538,     747 

Where  Corporation  of  New  York  after  granting 
lands  for  purpose  of  interment  and  covenanting1  that 
they  shall  be  quietly  enjoyed  for  that  purpose,  pur- 
suant to  legislative  power,  passed  a  by-law  forbid- 
ding such  interment.  Held,  a  repeal  of  the  cove- 
nant and  not  a  breach  thereof .  Idem.  777 

Eviction  is  a  breach  of  covenant  of  warranty  in 
fee,  upon  which  covenant  personal  action  may  be 
brought  against  executors  of  covenantors. 

Townsend  v.  Morris,  6  Cow.  123,  .  854 

Covenant  can  only  be  on  contract  actually  sealed 
by  party  or  his  attorney. 

Gale  v.  Nixon,  6  Cow.  445,  966 

CRIMINAL  LAW. 

In  criminal  cases,  admissibility  and  legal  effect  of 
testimony  examined  by  superior  court  only  on  re- 
port or  case  stated,  except  where  cause  goes  down 
to  the  circuit  when  evidence  may  be  brought  up  on 
a  case. 

Ex  parte  Vermttyea,  6  Cow.  555,  1OO5 

Second  offense  of  petit  larceny  must  be  committed 
after  conviction  of  first  to  make  party  liable  to  en- 
hanced penalty  given  by  statute. 

People  v.  Butler,  3  Cow.  347,  1 5O 

U.  S.  Constitution  does  not  regulate  punishment 
of  crimes  against  State. 

Barker  v.  People,  3  Cow.  686.  267 

Though  warrant  of  commitment  be  defective, 
court  will  not  discharge  prisoner,  finally,  for  that 
reason:  but  if  crime  be  made  out,  upon  deposition, 
course  is,  to  discharge,  pro  forma,  but  remand,  on 
special  rule. 

Ex  parte  Tayloe,  5  Cow.  39,  566 

Legislative  power  as  to  punishment  of  crimes  is  a 
part  of  the  sovereign  power  of  the  State. 

Barker  v.  People,  3  Cow.  686,  867 

DAMAGES. 

Measure  of  damages  in  action  for  breach  of  cove- 
nant purporting  to  assign  judgment  which  does 
not  exist,  is  value  of  property  or  judgment  debtor 
which  might  have  been  taken  on  -execution  at  time 
of  assignment,  with  interest. 

Jansen  v.  Bull,  6  Cow.  628,  1O31 

Damages  for  eviction  of  two  tenants  in  common 
to  whom  lands  are  granted  with  warranty,  are  per- 
sonal, and  survivor  may  sustain  action  therefor. 

Townsend  v.  Morris,  6  Cow.  123,  854 
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In  action  on  note  payable  in  specific  articles,, 
measure  of  damages  is  highest  market  price  be- 
tween date  of  maturity  and  trial. 

West  v.  Beach,  3  Cow.  82,  58- 

Nominal  damages  not  allowed  in  judgment  by  de- 
fault in  debt. 

People  v  Hallett,  4  Cow.  67,  31» 

In  assumpsit  on  note  for  certain  sum  payable  in 
specific  articles,  the  sum  expressed  is  true  measure 
of  damages. 

Gleason  v.  Pinny,  5  Cow.  152,  6O7 

In  actions  of  debt  for  penalties,  of  uncertain 
amounts,  not  necessary  that  plaintiff  should  recover 
amount  laid  in  declaration. 

Warren  v.  DoolitUe,  5  Cow.  678,  793 

Where,  with  plea  to  declaration  in  action  for 
breach  of  marriage  contract,  defendant  served  no- 
tice that  he  would  prove  plaintiff  guilty  of  forni- 
cation, but  failed  entirely  to  do  so,  jury  may  con- 
sider this  in  aggravation  of  damages. 

Southard  v.  Rexford,  6  Cow.  254,  899 

Damages  are  in  sound  discretion  of  jury. 

Idem.  899 

In  trespass  against  several  defendants  for  same 
act,  damages  must  be  jointly  assessed. 

Bohun  v.  Taylor,  6  Cow.  313,  92O 

Motives  for  entering  house,  admissible  in  mitiga- 
tion. Idem.  92O- 

DEBT. 

Lies  on  decree  of  surrogate  for  payment  of  mon- 
ey, as  decree  changes  character  of  claim  into  one 
against  defendant  personally. 

Dubois  v.  Duhois,  6  Cow.  494,  983 

Debt  lies  on  judgment  against  two  joint  debtors, 
though  one  was  not  arrested  and  did  not  appear. 

Townsend  v.  Carman,  6  Cow.  695,  1O54 

As  to  one  who  was  taken,  record  is  conclusive  that 

debt  was  joint.    Idem.  1O54 

DECEIT. 

Action  lies  for  false  representations  of  present 

facts  as  to  credit  of  third  person  whereby  plaintiff 

is  induced  to  extend  credit  to  such  person,  but  not 

on  his  parol  promise  to  indorse  note  of  such  person. 

Gallager  v.  Brunei,  6  Cow.  346,  931 

DEED. 

Where  there  are  certain  particulars  sufficiently 
ascertained  in  description  in  patent  or  deed,  which 
designate  thing  intended  to  be  granted,  the  ad- 
dition of  circumstances,  false  or  mistaken,  will  not 
frustrate  grant. 

Jackson  v.  Marsh,  6  Cow.  281.  9O9 

Where,  by  articles  of  sale  no  place  of  tender  of 
deed  is  named,  tender  at  place  afterwards  agreed 
upon  by  parol,  is  good. 

Fanchot  v.  Leach,  5  Cow.  508,  735- 

Where  description  in  deed  gives  boundaries, words 
"  being  all  of  land  owned  by  vendor."  will  not  con- 
fine vendee  to  what  vendor  owned,  if  less  than  the 
boundaries  named  is  included. 

Champion  v.  White,  5  Cow.  509,  736 

The  words,  "  has  bargained  and  sold,"  in  sealed 
conveyance  operate  to  pass  estate  for  life. 

Jackson  v.  Van  Hoesen,  4  Cow.  325,  4O1 

Tenant  for  life,  unless  restrained  by  condition, 
may  aliene  the  whole  or  part  of  his  estate. 

Idem.  4O1- 

On  conveyance, without  words  of  limitation,  only 
estate  for  life  of  grantee  passes,  unless  grantor  is. 
tenant  for  life  or  years;  then  whole  estate  of  grantor 
passes  and  no  more.  Idem.  4O1 

Voluntary  deed  is  good  as  against  grantor's  heir. 
Jackson  v.  King,  4  Cow.  207,  358 

Marriage  is  a  valuable  consideration,  and  will  sup- 
port voluntary  deed  induced  by  it. 

Whelan  v.  Whelan,  3  Cow.  537,  216 

Bargain  and  sale  of  freehold  to  vest  in  futuro  is 
void. 

Jackson  v.  Delancey,  4  Cow.  427,  437' 

Deed  to  operate  as  bargain  and  sale  must  have  a 
pecuniary  consideration.  Idem.  437 

No  other  consideration  than  that  expressed  or 
referred  to  in  deed  can  be  shown.  Idem.  437 

Deed  cannot  operate  as  covenant  to  stand  seised, 
unless  consideration  of  blood  or  marriage  be  ex- 
pressed on  its  face.    Idem.  437 
Grant  of  land,  as  abutting  in  the  rear  upon  certain 
street  not  actually  opened,  is  not  implied  grant  of 
way  in  such  supposed  strfeet  or  a  covenant  to  open  it. 
In  re  Mercer  St.,  4  Cow.  542,                           48O 
Grant  of  river  eo  nomine  will  not  pass  soil  of  river 
or  islands  within  it. 

Jackson  v.  Hoisted,  5  Co w.  216,  631 
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In  descriptions  in  deeds,  most  material  and  most 
certain  parts  control  those  which  are  less  so. 

Doe  v.  Thompson,  5  Cow.  371,  687 

Jackson  v.  Moore,  6  Cow.  706,  1O58 

Courses  and  distances  yield  to  natural  and  ascer- 
tained objects  or  monuments.    Idem.  687 
Jackson  v.  Frost.  5  Cow.  346,  678 
Where  thing  granted  clearly  appears,  the  ad- 
dition of  false  or  mistaken  matter  will  not  be  al- 
lowed to  defeat  it. 

Jackson  v.  Moore,  6  Cow,  706,  W>58 

Where  agreement  was  to  convey  certain  place 
"  containing-  100  acres,"  quantity  rejected  as  sur- 
plusage. 

Butterfleld  v.  Cooper,  6  Cow.  481,  979 

Delivery  and  acceptance  essential  to  validity  of 
deed. 

Jackson  v.  Richards,  6  Cow.  617,  1C*  7 

Fact  of  non-acceptance  must  be  proved  by  disin- 
terested witnesses.  Idem.  1O27 
Reservation  of  mill-seat  includes  the  soil  therefor 
and  land  necessary  for  the  mill-pond  and  carrying 
on  the  business  of  a  mill,  and  it  is  not  merely  an 
easement  therein. 

Jackson  v.  VermUyea,  6  Cow.  677.  1O48 

Quantity  yields  to  boundaries  in  absence  of  spe- 
cial covenant  as  to  quantity. 

Jackson  v.  Moore,  6  Cow.,  706,  1O58 

Deed  procured  by  fraud  or  undue  influence  is 
void,  and  will  be  set  aside  in  equity  as  to  innocent 
third  person. 

Whelan  v.  W  helan,  3  Cow.  537,  216 

A  transfer  of  land  bounded  on  margin  of  a  river 
above  tide-water,  carries  the  land  to  the  center  of 
the  stream. 

Ex  parte  Jennings,  6  Cow.  518,  991 

DEFAULT. 

Default  on  neglect  to  plead  set  aside  when  aris- 
ing from  mistake  of  entry  of  notice  to  plead. 

Stewart  v.  Atkins,  3  Cow.  67,  53 

Where,  after  regular  default,  defendant  makes 
affidavit  of  merits,  which  he  shows  to  plaintiff's  at- 
torney with  affidavit  showing  clear  right  to  set  it 
aside,  and  offers  to  plead  and  tenders  coste,which  is 
refused,  plaintiff  is  refused  costs  for  opposing  mo- 
tion to  set  aside  default. 

Packanl  v.  HiU,  4  Cow.  55,  3O7 

After  consent  rule  in  ejectment,  plaintiff,  before 
he  can  enter  default,  must  serve  new  or  altered  dec- 
laration. 

Jackson  v.  Wood,  6  Cow.  586,  1O16 

Judgment  by  default,  entered  at  a  term  which 
commences  after  defendants  death,  is  void. 

Griswold  v.  Stewart,  4  Cow.  457,  449 

When  judgment  allowed  to  stand  as  security  when 
default  set  aside. 

Anonymous,  6  Cow.  390,  946 

Default  will  be  opened,  of  course,  at  same  term 
in  which  taken  when  counsel  present. 

Burtch  v.  Hoag,  6  Cow.  398,  949 

Rules  for  relieving  against  defaults  in  real  ac- 
tions, are  same  as  in  personal.  Idem.  949 

DEFINITIONS. 

"  Coasting  trade,"  meaning  of. 

Steamboat  Co.  v.  Livingston,  3  Cow.  713,  875 
Internal  commerce  of  a  State,  meaning  of. 

Idem.  275 

"Embracing"  denned. 

CHbbs  v.  Dewey,  5  Cow.  503,  734 

DEMURRER. 

Bill  in  equity  charging  conspiracy  between  debtor 
and  others  to  defraud  creditor  by  taking  transfers 
of  debtor's  property,  notdemurrable  on  part  of  one 
defendant,  on  ground  that  he  was  not  connected  or 
concerned  in  every  cause  therein. 

Fellow*  v.  Fellow*,  4  Cow.  682,  529 

On  demurrer  to  whole  declaration,  if  either  count 
good,  judgment  will  be  for  plaintiff  on  that  count, 
though  other  counts  be  bad. 

People  v.  Bartow,  6  Cow.  290,  912 

Where  facts  admitted  and  referred  ,to  the  court, 
this  is  in  substance,  a  demurrer. 

Ex  parte  Vermiluea,  6  Cow.  555,  1OO5 

DESCENT. 

Estate  per  outre  vie.  It  not  devised,  goes  to  executor 
as  assets  in  his  hands. 

GUli*  r.  Bmirn,  6  Cow.  388,  693 

DISCLAIMER. 

To  make  disclaimer  valid,  the  case  must  lie  such 
that  the  estate  would  pans  without  it,  unless  It  t«- 
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an  express  condition  in  grant  that  grantee  shall 
elect. 

Jackson  v.  Richards,  6  Cow.  613,  1O2  7 

Disclaimer  may  be  by  deed  or  in  pats. 

Idem.  1027 

Written  disclaimer,  where  conveyance  never  de- 
livered, cannot  be  acknowledged,  proved  or  re- 
corded. 

Idem.  1027 

DISCONTINUANCE. 

In  actions  ex  contractu  against  several  defend- 
ants, discontinuance  as  to  one,  is  discontinuance  as 
to  all. 

Hall  v.  Rochester,  3  Cow,  374,  16O 

One  who  sues  en  autre  droit,  in  good  faith,  though 
without  proper  grounds,  may  discontinue  without 
costs ;  e.  g.,  the  assignee  of  an  insolvent  debtor. 

Reeder  v.  Seely,  4  Cow.  548,  482 

DISCHARGE. 

On  application  for  discharge  under  Act  to  Abol- 
ish Imprisonment  for  Debt,  and  order  for  ten  weeks 
advertisement,  order  for  assignment  on  six  week's 
advertisement,  is  void. 

Underwood  v.  Irving,  3  Cow.  59,  51 

Discharge,  under  Insolvent  Act,  is  bar  to  action  on 
note  given  in  Vermont  for  debt  contracted  in  this 
State,  after  passage  of  Act  and  before  discharge. 

Raymond  v.  Merchant,  3  Cow.  147,  82 

Note,  given  before  repeal  of  Act  of  1811,  is  barred 
by  discharge  under  Act  of  1813. 

Bryan  v.  Willcocks.  3  Cow,  159,  86 

Discharge  under  Act  Abolishing  Imprisonment 

for  Debt.extends  to  judgments  in  actions  of  wrongs. 

Ex  parte  Thayer,  4  Cow.  66,  311 

Discharge,  under  Insolvent  Act,  does  not  extend 

to  debt  due  the  people  of  the  State  unless  they  are 

named  in  such  Act. 

People  v.  Rossiter,  4  Cow.  143,  336 

People  v.  Herkimer,  4  Cow.  345,  4O8 

Discharge  does  not  affect  debts  accruing  after 
petition  presented. 

M'Neitty  v.  Richardson,  4  Cow.  607,  5O4 

Nor  will  it  affect  creditors  residing  out  of  U.  S., 
unless  8th  section  of  Act  be  pursued.  Idem.  5O4 
Where  plaintiff  drew  bill  in  favor  of  defendant  to 
be  used  for  a  particular  purpose,  but  it  was  used  for 
a  different  purpose,  and  money  was  not  received 
thereon  until  after  petition  for  discharge  in  insolv- 
ency presented;  held,  action  for  money  had  and 
received  would  lie  and  debt  not  affected  by  dis- 
charge. 

Idem.  5O4 

Under  Act  to  Abolish  Imprisonment  for  Debt,  a 
new  promise,  made  after  discharge,  will  not  restore 
right  to  imprison. 

Couch  v.  Ash,  5  Cow,  265,  649 

Discharge  not  pleaded  before  judgment,  is  waived. 

Campbell  v.  Palmer,  6  Cow.  596,  1O2O 

A  discharge,  under  Act  to  Abolish  Imprisonment 

for  Debt,  extends  to  one  committed  to  jail  for  not 

fulfilling  an  order  of  filiation  and  maintenance. 

Ex  parte  Smith,  5  Cow.  276,  653 

Judge  at  chambers,  or  Commissioners,  &c.,  may 
order  an  exoneretur,  or  discharge  of  principal,  under 
the  Body  Act,  in  same  manner  as  on  actual  sur- 
render; the  discharge  is  conclusive,  and  cannot  be 
questioned,  as  against  the  bail,  for  irregularity  or 
fraud. 

Cunningham  r.  Brown,  5  Cow.,  289,  658 

Subsequent  promise  to  pay  debt  will  not  take 
away  effect  of  discharge  from  imprisonment  under 
Act  of  1813. 

Hubert  v.  Williams,  5  Cow.  537,  746 

Discharge  under  Insolvent  Act,  of  1813,  is  consti- 
tutional as  to  debts  contracted  after  the  Act. 

Jatnie*  v.  Man/Hand,  6  Cow.  497,  984 

Warranty  of  title  or  genuineness,  by  one  who 
transfers  negotiable  paper,  is  broken,  if  at  all,  the 
instant  of  transfer,  and  subsequent  discharge  of  in- 
solvent releases  transferer. 

Murray  r.  Jwlah,  «  Cow.  484,  98O 

Defendant  may  avail  himself  of  discharge  from 
Imprisonment  by  pleading  it  or  giving  it  in  evi- 
dence on  trial. 

Robertson  v.  Cnnrell,  3  Cow.  13. 

DISCOVERY  AND  INSPECTION. 

Deeds  relied  on  by  defendant  in  ejectment,  or- 
dered placed  in  clerk's  office  for  plaintiff's  inspec- 
tion. 

Jackson  r.  Jones,  3  Cow.  17.  36 
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Defendant  ordered  to  allow  plaintiff  copy  of  paper 
in  his  possession,  on  which  suit  founded. 

W«Mt  v.  Murray.  4  Cow.  399,  427 

Judge  at  chambers  has  no  power  to  order  party  to 
furnish  to  his  adversary  copies  of  papers  which  are 
evidence  in  the  cause. 

Clarke  v.  Spencer,  6  Cow.  59.  832 

Motion  to  inspect  books  of  bank  or  allow  copies 
to  be  taken,  denied. 

Bank  of  Utica  v.  Hittiard,  6  Cow.  62,  833 

Only  where  paper  is  foundation  of  action,  or  un- 
der peculiar  circumstances,  will  a  party  be  ordered 
to  allow  inspection,  or  copies  to  be  taken  by  his 
adversary.  Idem.  833 

In  action  where  bank  is  a  party,  opposite  party 
cannot  compel  cashier  to  produce  the  books  and 
papers  on  subpoena  (luces  tecum. 

Bank  of  Utica  v.  Billiard,  5  Cow.  419,          7O4 

DISSEISIN. 

Disseisin,  upon  which  a  descent  may  be  cast  must 
be  commenced  in  wrong,  and  founded  in  an  ouster 
of  the  true  owner,  by  violence  or  some  act  equiva- 
lent thereto,  and  party  seeking:  to  establish  it  must 
show  tortious  seisin  affirmatively. 

Doe  v.  Thompson,  5  Cow.  371,  687 

Conveyance  in  fee  by  tenant  for  years  is  disseisin 
of  landlord  or  not.  at  his  election. 

Jackson  v.  Davis,  5  Cow.  123.  596 

DOWER. 

See  EVIDENCE. 

Dower  cannot  be  had  of  estate  per  outre  vie. 

GiUis  v.  Brown,  5  Cow.  388,  693 

Where  one  mortgaged  land  for  purchase  money 
before  marriage,  and  after  marriage  released  equity 
of  redemption  to  mortgagee,  his  widow  is  not  en- 
titled to  dower  in  such  equity  of  redemption. 

Jackson  v.  De  Witt,  6  Cow.  316,  921 

In  dower  unde  nihil  habet  view  is  not,  of  course. 
Vischer  v.  Conant,  4  Cow.  396,  42  7 

In  general  a  view  will  not  be  granted  unless 
boundaries  are  in  question.  Idem.  427 

If  tenant  in  real  action  wish  a  more  definite 
knowledge  of  extent  of  demandant's  claim  than  he 
can  obtain  from  the  count,  he  should  obtain  bill  of 
particulars.  Idem.  427 

Proceedings  to  admeasure  dower,  no  evidence 
of  title  and  seisin  of  husband,  which  must  be  proved 
by  plaintiff  in  ejectment  for  dower,  and  may  be  im- 
peached by  defendant. 

Jackson  v.  Randall,  5  Cow.  168,  613 

In  action  for  dower  same  evidence  of  seisin  in 
husband  necessary  as  is  required  in  an  action  in 
ejectment  by  the  heir. 

Jackson  v.  Waltermire,  5  Cow.  299,  661 

Actual  possession  by  husband  or  his  receipt  of 
rent,  prima  facie  evidence  of  seisin.  Idem.  661 

Proceedings  in  C.  P.  to  set  off  or  assign  dower 

merely  evidence  of  location  of  land  to  be  recovered. 

Idem.  661 

EJECTMENT. 

Demises  added  on  payment  of  costs  where  lessors 
appear  to  have  subsisting  title. 

Jackson  v.  Travis,  3  Cow.  356,  153 

After  foreclosure,  mortgagor  not  entitled  to  no- 
tice to  quit. 

Jackson  v.  Golden,  4  Cow.  266,  379 

A  tenancy  at  will  is  held  to  be  a  tenancy  from 
year  to  year,  merely  for  the  purposes  of  a  notice  to 
quit. 

Bradley  v.  Covel,  4  Cow.  349,  41O 

Where  possession  of  one  is  not  inconsistent  with 
title  of  another,  conveyance  from  that  other  is 
never  to  be  presumed,  to  quiet  possession;  e.  g.,  ten- 
ants possession  consistent  with  lease. 

Jackson  v.  Davis,  5  Cow.  123,  596 

Tenant  cannot  show,  in  defense,  in  ejectment, 

that  landlord  has  acknowledged,  by  parol,  title  was 

in  another— but,  if  he  has  purchased  of  or  attorned 

to  another.by  landlord's  consent  or  encouragement, 

this  throws  burden  of  proving  title  upon  landlord. 

Idem.  596 

Lessor  of  plaintiff  in  ejectment  allowed  to  prove 

loss  of  deed. 

Jackson  v.  Johnson,  5  Cow.  74,  579 

Defendant  in  ejectment  cannot  question  common 
source  of  title. 

Jackson  v.  Strecter,  5  Cow.  529,  743 

In  ejectment,  a  prior  possession,  short  of  20  years, 
under  claim  of  right,  will  prevail  over  a  subsequent 
possession,  short  of  20  years,  if  first,  be  not  relin- 
quished. 

Jackson  v.  Denn,  5  Cow.  200,  625 
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On  motion  to  be  received  to  defend,  as  landlord, 
in  ejectment,  plaintiff  may  show  that  landlord  had 
after  lease,  conveyed  away  all  his  interest  in  the 
premises  in  question. 

Jackson  v-  Stiles,  5  Cow.  447,  714 

Lessor  after  destraining  cannot  bring  ejectment 
for  same  rent  under  clause  of  re-entry. 

Jackson  v.  Sheldon,  5  Cow.  448,  715 

If  he  receive  rent  due  at  subsequent  quarter,  he 
cannot  bring  ejectment  for  rent  in  arrears.  Idem. 

Demise  must  be  laid  as  for  a  day  subsequent  to 
that  when  lessor's  right  of  entry  accrued. 

Dickenson  v.  Jackson,  6  Cow.  147,  862 

In  ejectment,  by  mortgagee  against  mortgagor, 
demise  must  be  laid  as  for  a  day  subsequent  to  de- 
fault in  payment  and  subsequent  to  dissolution  of 
tenancy  by  notice  to  quit  or  otherwise.  Idem.  862 

In  ejectment,  prior  possession  is  prima  facie  evi- 
dence of  title. 

Jackson  v.  Miller,  6  Cow.  751,  1O72 

But  where  recovery  in  ejectment  is  had  against 
prior  possessor,  his  possession  cannot  be  set  up  as 
foundation  of  cross  ejectment,  unless  it  has  stood 
for  20  years  or  more.  Idem.  1O72 

Landlord  may  move  to  defend  at  term  when  dec- 
laration is  returnable. 

Jackson  v.  Stiles,  6  Cow.  589,  1O1 7 

In  ejectment  by  people  for  escheated  lands  there 
must  be  no  reasonable  doubt  of  failure  of  heirs. 

Jackson  v.  Etz,  5  Cow.  314,  667 

Hearsay  to  proof  death  of  party.    Idem.          667 

What  prima  facie  of  failure  of  heirs.    Idem.    66  7 

ELISORS. 

Elisors  not  appointed  because  sheriff  and  coroner 
members  of  corporation,  interested  in  settlement 
of  question  in  dispute,  and  defendants  in  similar  ac- 
tion by  same  plaintiff. 

Jackson  v.  Rathbone,  3  Cow.  296,  129 

Otherwise  where  their  interest  is  direct. 

Jackson  v.  Chew,  3  Cow.  298.  131 

EQUITY. 

See  PARTIES. 

Where  remedy  at  law  defective,  it  is  within  prov- 
ince of  equity  to  interfere. 

Seymour  v.  DeLancy,  3  Cow.  445,  184 

Jurisdiction  of  equity  cannot  be  objected  to  after 
plea,  and  when  once  acquired,  court  will  retain 
suit,  though  plaintiff  has  remedy  at  law. 

Hawey  v.  Cramer.  4  Cow.  717,  542 

Limitations  of  actions  in  equity.    Idem.  542 

Power  of,  to  reach  debtor's  property. 

Fellows  v.  Fellows,  4  Cow.  682,  529 

Power  of,  to  prevent  multiplicity  of  suits. 

Idem.  529 

Where  legacy  is  exclusively  charged  on  land  de- 
vised, personal  action  will  lie  against  devisee,  who 
has  entered  and  promised  to  pay. 

Tole  v.  Hardy,  6  Cow.  333,  92  7 

In  such  action,  value  of  land  is  immaterial. 

Idem.  927 

ERROR. 

Writ  of  error  is  writ  of  right,  and  need  not  be  al- 
lowed by  judge ;  and  when  entered  with  clerk,  and 
bail  in,  it  will  stay  execution. 

Van  Antwerp  v.  Newman,  4  Cow.  82,  317 

Delay  to  have  writ  of  error  returned  for  nearly 
a  year,  not  sufficient  ground  for  allowing  defend- 
ant in  execution  to  proceed  with  execution. 

Idem.  317 

Plaintiff  in  error  may  assign  common  errors  and 
allege  diminution  at  same  time,  and  take  out  certi- 
orari  and  enter  his  rule  to  join  in  error. 

BrisUn  v.  M'Laughlin,  4  Cow.  533,  477 

If  defendant  does  not  join  in  error  according  to 
the  rule,  the  plaintiff  may  enter  default,  though 
certiorari  be  not  returned.  Idem.  477 

Where  judgment  reversed  in  error  lor  defect  of 
form,  as  want  of  venire,  where  merits  with  defend- 
ant in  error,  court  will  award  venire  to  court  be- 
low, that  cause  may  be  tried  in  proper  form  and 
judgment  rendered  accordingly. 

Flower  v.  AUen,  5  Cow.  654,  785 

Where  improper  evidence  given,  though  merely 
cumulative,  judgment  will  be  reversed. 

Osgood  v.  Manhattan  Co.,  3  Cow.,  612,          241 

ESCAPE. 

What  defects  in  proceedings  are  no  excuse  to  sher- 
iff for  escape. 

Dakin  v.  Hudson,  6  Cow.  221,  888 
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That  prisoner  is  retaken  or  has  voluntarily  re- 
turned, and  is  in  actual  custody  of  defendant  at 
time  action  for  escape  brought,  is  g-ood  defense. 

Middle  District  Bank  v.  Deyo,  6  Cow.  732,  1O66 
After  escape  purged  by  return,  subsequent  es- 
cape does  not  revive  its  action. 

Idem.  1O66 

In  action  for  escape,  plea  of  voluntary  return  be- 
fore suit,  must  be  supported  by  defendant's  affi- 
davit, that  escape  was  without  his  consent,  privity, 
&c.  f 

Gould  v.  Bruce,  6  Cow.  601,  1O21 

Material  averments  in  declaration  in  debt  for  an 
escape  from  execution  on  surrogate's  decree  for 
distribution. 

Dakin  v.  Hudson,  6  Cow.  221,  888 

Where  defendant  escapes,  proper  remedy  is  by 
«ci.  fa.;  it  seems  second  execution  cannot  issue  un- 
less the  escape  continue  until  the  time  of  issuing  it. 
Sharp  v.  Caswett,  6  Cow.  65,  834 

One  who  voluntarily  escapes  from  ca.  sa.,  may  be 
arrested  on  second  ca.  sa. 

Mumford  v.  Armstrong,  4  Cow.  553,  484 

Where  prisoner,  enjoying  limits  under  bond,  is  ar- 
rested fora  felony  and  confined,  and  subsequently 
breaks  jail  and  escapes,  surety  on  bond  not  liable. 

Bradford  v.  Consaulus,  3  Cow.  128,  75 

If  sheriff  discharge  party  arrested  on  ca.  sa.  on 
receiving  his  draft  upon  third  person,  it  is  a  volun- 
tary escape. 

Mumford  v.  Armstrong,  4  Cow.  553,  484 

ESTOPPEL. 

Assignment  of  lease  by  A,  and  reassignment  to 
him  with  exceptions.  Held,  that  his  subsequent  as- 
signor could  not  question  validity  of  first  assign- 
ment or  title  of  those  claiming  under  exception  on 
reassignment. 

Jackson  v.  Halsted,  5  Cow.  216,  631 

One  claiming  through  deeds  which  recite  a  will, 
is  estopped  to  question  its  genuineness. 

Jackson  v.  Thompson,  6  Cow.  178,  873 

Where  one  enters  on  land  under  contract  to  pur- 
chase, but  fails  to  pay  purchase  money,  he  and 
those  claiming  under  him,  estopped  to  deny  vend- 
or's title  even  after  20  years. 

Jackson  v.  Hotchkiss,  6  Cow.  401,  95O 

Where,  after  award  of  commissioners,  certain  pro- 
prietors of  Van  Schaick's  patent,  not  parties  to  act 
or  award,  declared  of  land,  they  had  leased,  that  by 
such  award  they  had  loat  it,  and  did  not  claim  rent 
for  it :  but  tenant,  instead  of  attorning  to  or  buy- 
ing, under  another  patent,  to  which  land  was 
awarded,  set  proprietors  of  both  patents  at  defiance, 
claiming  land,  as  a  gore  between  them.  Held,  he 
was  concluded  and  could  not  dispute  their  title. 

Jackson  v.  Davis,  5  Cow.  123,  596 

EVIDENCE. 

(1)  GENERALLY. 

(2)  DOCUMENTARY. 

S)  ADMISSIONS  AND  DECLARATIONS. 
)  PAROL,  TO  CONTRADICT,  EXPLAIN  OR  VARY 
WRITING  OR  RECORD. 

(5)  TRIAL  EVIDENCE. 

(6)  PROCEEDINGS  AND  RECORDS  IN  ACTIONS  AS 
EVIDENCE  IN  OTHER  ACTIONS. 

(1)  GENERALLY. 

Possession  of  note  by  maker  prtma  facie  evi- 
dence of  payment. 

Every  v.  Merwin,  6  Cow.  360,  936 

The  presumption  of  payment  on  contract  under 
seal  after  20  years  may  be  repelled. 

Jackson  v.  Hotchkis*,  6  Cow.  401,  95O 

After  possession  of  one  tenant  in  common  for  40 
years,  there  is  presumption  of  ouster  of  his  co- 
tenants,  and  action  by  them  is  barred. 

Jackisrm  v.  WTiitbeck,  6  Cow.  632,  1O32 

Presumption  of  grant  from  lapse  of  time,  when 
allowed. 

Jackson  v.  Moore.  6  Cow.  706.  1058 

Mere  length  of  time  will  not  raise  presumption  of 
evidence.  It  must  arise  from  some  facts  or  circum- 
stance within  that  time. 

Jackson  v.  Davix,  5  Cow.  123,  596 

In  action  for  slander  causing  breach  of  marriage 
contract,  conversation  between  one  who  contracted 
marriage  with  plaintiff  and  third  person,  not  being 
offered  to  support  testimony  of  former,  who  had 
been  sworn  as  witness.  Held,  Inadmissible. 

Moody  v.  Baker.  5  Cow.  351,  68O 

Text  of  record  of  judgment  is  evidence  of  time  of 
entry. 

Vail  v.  Smith,  4  Cow.  71.  313 
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Letters  written  by  agent  admissible  against  prin- 
cipal, so  far  as  they  relate  to  the  agency. 

Thattheimer  v.  Brinekerhoff,  6  Cow.  90,         843 
Accounts,  drafts,  receipts,  &c.,  of  agent,  compe- 
tent against  principal  as  part  of  res  gestce,  though 
not  conclusive.    Idem.  843 

That  a  negro  works  for  and  is  claimed  by  one  as 
a  slave  is,  prima  facie  evidence  that  he  is  a  slave. 

Trongott  v.  Byers,  5  Cow.  480,  726 

As  between  the  State  and  an  individual  the  con- 
ditions to  proper  performance  of  public  acts  will  be 
deemed  to  have  been  performed,  when  the  omis- 
sion thereof  would  be  a  violation  of  his  duty. 

Jackson  v.  Cole,  4  Cow.  586,  497 

Sanity  presumed  until  contrary  appears,  but 
where  general  derangement  is  shown,  party  insist- 
ing that  act  was  valid,  must  show  sanity  at  that 
time. 

Jackson  v.  King,  4  Cow.  207,  358 

Failure  of  employer  with  knowledge  to  object. 

where  employee  goes  on  with  work  after  time  of 

performance  has  expired,  is  evidence  of  promise  to 

pay. 

Jewell  v.  Schroeppel,  4  Cow.  564,  488 

(2)  DOCUMENTARY. 

Courts  will  take  judicial  notice  of  public  statute. 
People  v.  Herkimer,  4  Cow.  345,  4O8 

Return  of  ca.  sa.  "satisfied,"  is  evidence  of  receipt 
of  money  before  return  day. 

Armstrong  v.  Garrow,  6  Cow.  465,  973 

Book,  purporting  to  contain  proceedings  of  com- 
missioners of  forfeiture,  as  evidence  of  sale  by 
them,  when  admissible. 

Jackson  v.  Miller,  6  Cow.  751,  1O72 

Certificate  of  commissioners  is  no  evidence  of 
title.  Conveyance  should  be  produced. 

Idem.  1O72 

Acknowledgment  in  deed  of  receipt  of  consider- 
ation, prima  facie  evidence  that  it  was  actually 
paid. 

Thattheimer  v.  Brinekerhoff ,  6  Cow.  90,        843 
Map  by  proprietors,  inadmissible  against  proprie- 
tors of  adjoining  patent. 

Jackson  v.  Frost,  5  Cow.  346,  678 

Proof  of  documents  from  comptroller's  office. 

Jackson  v.  Cole,  4  Cow.  587,  497 

Register  of  birth,  marriages,  &c.,  competent  to 
prove  pedigree ;  and  when  of  public  nature,  sworn 
copy  admissible. 

Jackson  v.  King,  5  Cow.  237,  638 

Hearsay,  showing  general  reputation,  also  admis- 
sible. Idem.  638 
It  seems,  to  entitle  deed  to  be  read  in  evidence  as 
an  ancient  deed,  proof  that  part  of  premises  con- 
tained in  it,  have  been  possessed  under  it  for  30 
years,  is  sufficient,  even  as  against  one  in  possession 
of  another  part. 

Jackson  v.  Darns,  5  Cow.  123;  596 

Evidence  of  forfeiture  by  attainder,  j>rima  facie 
evidence  that  title  was  once  in  party  attainted. 

Jackson  v.  Cole,  4  Cow.  587,  497 

Adoption  and  enumeration  by  Act  of  Forfeiture, 
conclusive  against  State,  that  lauds  belonged  to  at- 
tainted party.  Idem.  497 
Exemplified  copy  of  copy  of  certificate  of  ap- 
praisement filed  with  treasurer  and  bearing  his  in- 
dorsement of  all  that  had  been  done  thereunder.the 
original  being  lost,  admissible.  Idem.  497 

(3)  ADMISSIONS  AND  DECLARATIONS. 

Acts  and  admissions  of  executors  are  note  vidence 
against  heirs  and  devisees. 

Osgond  v.  Manhattan  Co.,  3  Cow.  612.  241 

Confession,  by  executor,  of  debt  due  from  testa- 
tor, inadmissible  in  suit  for  the  debt  against  his  co- 
executor,  to  establish  the  original  demand  ;  other- 
wise, to  take  it  out  of  the  Statute  of  Limitations. 

Hammond  v.  Huutly,  4  Cow.  493,  462 

Declarations  of  one  tenant  in  common,  inadmis- 
sible against  his  co-tenant. 

Dan  r.  Brown,  4  Cow.  483,  459 

Parol  declarations  of  one  in  possession  of  lands,  as 

to  nature  and  extent  of  his  interest,  no  legal  title 

appearing,  admissible  against  him  and  those  under 

him,  unless  higher  evidence  appear. 

Jackxon  v.  Cole,  4  Cow.  587,  497 

Act  of  state  officers  as  evidence-  against  State. 

Mem.  497 

Declarations  of  tenant  that  he  has  a  deed,  inad- 
missible' even  to  show  in  what  character  he  claims. 
Jackfiim  r.  *Y<xrt,  5  Cow.  346,  678 

Parol  declarations  inadmissible  to  prove  or  dis- 
prove- title  or  a  disclaimer  of  title  to  lands. 

Jackson  r.  Miller,  6  Cow.  751,  1O73 
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Parol  evidence,  that  grantee  In  deed  acknowledge 
that  he  refused  to  accept  deed,  inadmissible. 

Jackson  v.  Chapin,  5  Cow.  485.  728 

Declarations  of  testator  as  to  existence  of  will  and 
place  where  it  may  be  found,  are  inadmissible. 

Joe/won  v.  Belts,  6  Cow.  377.  942 

(4)  PAROL,  TO  CONTRADICT,  EXPLAIN  OR  VARY 

WRITING  OR  RECORD. 

The  rule  that  one  cannot  contradict  record,  ap- 
plies only  to  parties  thereto  or  their  privies. 

Qriswold'tV.  Stewart,  4  Cow.  457.  449 

Contract  usurious  on  its  face,  is  prime  facie  evi- 
dence of  corrupt  agreement,  but  may  be  explained 
by  showing  mistake. 

Archiliald  v.  Thomas,  3  Cow.  284,  126 

Parol  evidence  inadmissible  to  vary  express  terms 
of  written  contract. 

Spencer  v.  Tilden,  5  Cow.  144,  6O4 

As  that  a  mortgage,  absolute  on  its  face,  was 
given  as  an  indemnity. 

Jackson  v.  Jackson,  5  Cow.  173,  615 

Latent  ambiguity  is  that  which  arises  from  evi- 
dence dehors  the  instrument.  It  may  then  be  ex- 
plained by  such  evidence. 

Tole  v.  Hardy,  6  Cow.  333,  927 

Construction  of  written  agreement  to  convey  cer- 
tain described  land  cannot  be  varied  by  parol  by 
showing  intent  of  parties. 

Champion  v.  White,  5  Cow.  509,  736 

Simultaneous  parol  agreement  inadmissible  to 
vary  written  contract. 

Frost  v.  Everett,  5  Cow.  497,  732 

(5)  TRIAL  EVIDENCE. 

Proceedings  to  admeasure  dower,  no  evidence  of 
title  and  seisin  of  husband,  which  must  be  proved 
by  plaintiff  in  ejectment  for  dower,  and  may  be  im- 
peached by  defendant. 

Jackson  v.  RandaU,  5  Cow.  168,  613 

Actual  possession  by  husband,  or  his  receipt  of 
rent,  prima  facie  evidence  of  seisin  in  action  for 
dower. 

Idem.  613 

Jackson  v.  Waltermire,  5  Cow.  399,  661 

Proceedings  in  C.  P.  to  set  off  or  assign  dower, 
merely  evidence  of  locatiom  of  land  to  be  recov- 
ered. Idem.  661 

Thirty  years'  possession  under  will  entitles  it  to  be 
read  in  evidence  as  an  ancient  will,  without  further 
proof. 

Jackson  v.  Luquere,  5  Cow.  821,  632 

What  other  circumstances  may  entitle  it  to  be 
thus  read.  Idem.  632 

What  evidence  of  existence  of  will  sufficient  to  go 
to  jury  on.  See 

Jackson  v.  Betts,  6  Cow.  377,  942 

Diligent  search  for  will  in  desk  where  testator 
kept  his  papers,  is  sufficient  to  let  in  proof  of  con- 
tents. Idem.  942 

Jury  may  infer  mutual  promises   of  marriage 

from  defendant's  visits  to  plaintiff  as  a  suitor,  and 

his  declarations  that  he  had  promised  to  marry  her. 

Souttiardv.  Rexford,  6  Cow.  254,  899 

Offer  to  renew  promise  no  defense  to  action  for 
breach.  Idem.  899 

In  action  for  breach  of  promise  of  marriage,  un- 
chastity  or  immorality  in  plaintiff  may  be  given  in 
evidence  by  defendant. 

M"  Kee  v.  Nelson,  4  Cow.  355,  412 

Witness  allowed  to  give  his  opinion  that  plaintiff 
was  sincerely  attached  to  defendant.  Idem.  412 

Evidence  of  father's  remonstrance  with  defend- 
ant against  the  marriage  may  be  given,  but  not  the 
grounds  thereof,  unless  he  knows  the  ground  to  be 
true.  Idem.  412 

In  action  on  covenant,  covenant  admitted  in  evi- 
dence, though  mutilated  as  to  signatures. 

Every  v.  Merwln,  6  Cow.  360,  936 

In  action  against  masters  and  owners  of  vessel  for 
damage  to  freight  by  rats,  evidence  of  commercial 
usage,  treating  such  damages  as  arising  from  perils 
of  tne  sea,  held  inadmissible. 

Aymar  v.  Astor,  6  Cow.  266,  9O4 

Order  of  filiation  against  putative  father,  charg- 
ing him  with  weekly  payment  in  support  of  child, 
is  inadmissible  in  action  by  overseers  on  bond  with 
sureties  given  by  father  for  support  of  child. 

Donettyv.  RockfeUer,  4  Cow.  253,  375 

Party  cannot  avail  himself  of  his  own  admissions 
to  one  to  contradict  admissions  to  another. 

Hale  v.  Andrus,  6  Cow.  225,  889 

Valid  agreement  to  enlarge  time  of  performing 
contract,  admissible  under  general  issue. 

Frost  v.  Everett,  5  Cow.  497,  732 
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Evidence  of  custom  of  bank  under  cashier's  direc- 
tion, to  take  usurious  discounts  in  all  cases  from 
creation  of  bank,  inadmissible  without  first  show- 
ing notice  to  bank  to  produce  its  books,  and  a  non- 
compliance  therewith. 

Bank  of  Utica  v.  Hilliard,  5  Cow.  153,          6O7 

Evidence  inadmissible  to  support  testimony  of 

witness  by  showing  consistency  between  his  former 

declaration  and  evidence  on  the  trial,  unless  he  is 

first  impeached. 

Jackson  v.  Etz,  5  Cow.  314,  667 

Sheriff's  deed  obtained  by  defendant  after  issue  in 
ejectment  of  premises  purchased  before,  may  be 
given  in  evidence  under  general  issue. 

Jackson  v.  Ramsey,  3  Cow.  75,  56 

Defendant  may  avail  himself  of  discharge  from 
imprisonment  by  pleading  it  or  giving  it  in  evi- 
dence on  trial. 

Robertson  v  CroweU,  3  Cow.  13,  35 

Part  payment  of  legacy  charged  on  land  is  conclu- 
sive evidence  of  promise  to  pay  it  by  heir.  35 
Idem. 

Kelsey  v.  Deyo,  3  Cow.  133,  7  7 

Exemplifications  of  commission  and  deposition  to 
be  read  in  evidence  must  be  accompanied  with  cer- 
tificate of  Judge  or  other  officer. 

Oneida  Mf'g  Soc.  v.  Lawrence,  4  Cow.  440,  443 
Registry  of  deceased  notary  inadmissible  where 
entries  made  by  clerk. 

Wilbur  v.'Selden,  6  Cow.  162,  867 

Where  party  produced  letter  book  copy  of  letter, 
after  notice  to  opposite  party  to  produce  original, 
and  proved  by  clerk  that  ne  copied  i  i  .ami  it  was  his 
invariable  custom  to  carry  such  letters  to  postof- 
flce.  Held,  sufficient  evidence  of  mailing. 

Thallhimer  v.  Brinckerhoff,  6  Cow.  90,          843 
Producing  letters  patent  to  one  and  then  tracing 
descent  from  one  or  same  name,  prima  facie  evi- 
dence that  patentee  and  ancestor  are  same  person. 
Jackson  v.  King,  5  Cow.  237,  638 

Proof  of  identity  is  never  necessary  in  the  first  in- 
stance, idem.  638 

(6)  PROCEEDINGS  AND  RECORDS  IN  ONE  ACTION  AS 

EVIDENCE  IN  ANOTHER. 

Record  of  judgment  of  neighboring  State  is  prima 
facie  evidence  that  court  renderinglt  had  jurisdic- 
tion. 

Shumway  v.  Stillman,  4  Cow.  292,  389 

Foreign  sentence  of  condemnation  is  not  conclu- 
sive against  the  assured,  but  prima  facie  evidence 
only. 

Francis  v.  Ocean  Ins.  Co.,  6  Cow.  404,  952 

Exemplification  of  record  of  inferior  court  is  evi- 
dence in  Supreme  Court. 

Vail  v.  Smith,  4  Cow.  71,  313 

In  action  on  decree  of  surrogate  for  payment  of 
money,  decree  is,  in  itself,  evidence  of  a  will  and 
that  defendant  was  executor. 

Dubois  v.  Dubois,  6  Cow.  494,  983 

Obligor  having  notice  of  suit  which  he  has  given 
bond  of  indemnity  against  recovery,  is  conclusive 
against  him. 

Tr.  of  Newburgh  v.  Oalatian,  4  Cow.  340,     4O6 
Judgment  against  executors  or  administrators  by 
confession,  is  conclusive  proof  of  assets  sufficient 
to  satisfy  it. 

People  v.  Judges  of  Erie,  4  Cow.  445,  445 

On  return  of  habeas  corpus  ad  subj.  with  body  of 
prisoner,  court  is  not  concluded  by  finding  of  coro- 
ner's inquest. 

Ex  parte  Taylfte,  5  Cow.  39.  566 

Certificate  of  justice  that  certain  demand  was 

claimed  before  him  as  a  set-off  is  extrajudicial,  not 

conclusive  and  subject  to  contradiction  by  parol 

proof. 

Wolfe  v.  Washburn,  6  Cow.  261,  9O2 

On  appeal  to  sessions  from  order  of  removal  of 
pauper,  order  is  not  evidence  of  facts  it  contains. 

O.  of  Otsego  v.  0.  of  Smithfleld,  6  Cow.  761, 1O75 
In  action  for  mesne  profits,  record  in  ejectment 
suit,  is  conclusive  evidence  of  plaintiff's  title. 

Graves  v.  Joice,  5  Cow.  261,  648 

Evidence  of  former  recovery  inadmissible,  under 
general  issue  in  trespass. 

Coles  v.  Carter,  6  Cow.  691,  1O52 

Recovery  in  ejectment  conclusive  as  to  title  in 
trespass  for  mesne  profits. 

Uon  v.  Burtis,  5  Cow.  408,  701 

Award  in  action,  between  owners  of  land  and 
trustees  of  town  as  to  boundaries,  is  inadmissible  in 
trespass  by  one  claiming  right  of  fishery  by  pre- 
scription. 

Gould  v.  James,  6  Cow.  369,  939 

Testimony  of  witness  on  former  trial  inadmissible 

unless  he  be  dead.    That  he  cannot  be  found  after 
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-diligent  search  does  not  render  such  testimony  ad- 
missible. 

Wilbur  v.  Selden,  6  Cow.  163,  867 

Such  testimony  must  have  been  between  the  same 

parties  and  the  point  in  issue  the  same.    Idem.  867 

The  words  of  the  witness  must  be  given,  not  the 

supposed  substance  of  his  testimony.    Idem.      867 

Proceedings  to  set  out  dower,  not  conclusive  as  to 

title  in  widow. 

Jackson  v.  DeWitt,  6  Cow.  316,  921 

Record  of  recovery  in  ejectment  is  conclusive  evi- 
dence of  lessor's  title  from  time  demise  laid  against 
defendant  and  his  servants. 

Dewey  i\  Osborne,  4  Cow.  329,  4O3 

Delivery  of  title  by  sheriff  under  hob.  fac.  poss. 
evidence  that  recovery  was  on  his  title. 

Idem.  403 

EXECUTION. 

See  JUDGMENT,  SHERIFF,  REDEMPTION. 
Plaintiff  purchasing  on  his  own  execution  not 
bound  to  pay  money  unless  there  is  dispute  between 
him  and  other  creditors  as  to  its  application. 

Russellv.  Gibbs,  5  Cow.  390,  694 

After  sheriff  has  delivered  property  to  plaintiff, 
sheriff  cannot  maintain  action  for  price  bid. 

Idem.  694 

It  is  duty  of  sheriff  to  receive  tender  of  money 
due  on  n.  fa.  and  forbear  to  sell. 

Jackson  v.  Law,  5  Cow.  248,  648 

Sale  of  goods  by  deputy  and  a  receipt  of  the  pro- 
ceeds operate  as  payment  to  sheriff  and  discharge 
the  defendant ;  but  satisfaction  will  not  be  entered 
on  record  until  money  paid  to  plaintiff. 

Hamlin  v.  Boughton,  4  Cow.  65,  311 

Where  levy  made  before  sheriff  goes  out  of  office, 
deputy  may  complete  execution  by  sale  and  con- 
veyance thereafter. 

Jackson  r.  Collins,  3  Cow.  89,  61 

Deputy  as  assignee  of  judgment  may  purchase 

under  execution  directed  to  sheriff.     Idem.        61 

Where  action  brought  against  sheriff,  for  error  in 

Advertisement  of  land  for  sale  on  fi.fa.,  sale  vacated 

on  motion  of  his  deputy  who  made  sale  on  payment 

of  costs  of  motion  and  of  action  against  sheriff. 

Wright  v.  Hooker,  4  Cow.  415,  433 

Where  sheriff  advertises  on  one  execution  only, 
he  can  state  no  other  in  certificate  of  sale.but  whole 
-of  purchase  price  should  be  inserted  therein. 

Mascraft  v.  Antwerp,  3  Cow.  334,  145 

Equity  of  redemption  cannot  be  sold  on  execution. 

Marsh  v.  Lawrence,  4  Cow.  461,  451 

If  sheriff  having  two  executions  sell  on  junior  one, 

the  sale  is  valid.    Idem.  451 

Levy  and  sale  on  justice's  execution,  changes 

property  of  goods,  and  sheriff  cannot  afterwards 

take  them  on  fl.  fa.  delivered  to  him  previously  to 

such  levy.    Idem.  451 

Delay  of  six  months  on  execution  held,  not  per  se 

fniudent. 

Russell  v.  GHbhs,  5  Cow.  388.  693 

Leaving  property  levied  in  possession  of  debtor 
ia  not  per  se  fraudulent. 

Rew  v.  Barber,  3  Cow.  272,  121 

Where  sheriff  sells  land  on  execution,  he  has  right 
to  retain  fees  out  of  proceeds  for  other  and  older 
executions  against  same  defendant. 

Knickerbocker  v.  Shipard,  3  Cow.  383,          163 
Execution  renewed  ceases  to  be  a  new  one  and  ac- 
tion will  not  lie  against  constable  for  not  serving  it. 
Homan  v.  LteweU,  6  Cow.  659,  104 1 

Where  renewed  by  constable  before  it  expires,  en- 
gagement of  constable  is  nudum  pactum  and  void. 
/•'••.",.  1041 

Execution  against  infant  heirs  cannot  issue  until 
a  year  after  judgment. 

Van  Deusen  v.  Brower,  6  Cow.  50.  839 

Indoreer  or  surety  who  takes  bond  and  warrant 
to  confess  judgment  from  his  principal,  as  counter 
security,  may  enter  judgment  thereon  and  sue  out 
execution  for  sum  for  which  he  is  liable  as  surety, 
before  actual  payment  by  him,  the  same  being  due 
in  part  or  in  whole. 

Mnnett  r.  Smith,  5  Cow..  441,  712 

Where  one  execution  issued  and  returned.another 
may  go,  more  than  a  year  after,  without  sci.  fa. 

Thorp  v.  Fowler,  5  Cow.  446,  714 

Levy  on  one  ft.  fa.,  constructive  levy  for  benefit 
of  -i 1 1  !-•  •'  | urn t  /I.  fa.  against  same  defendant  though 
•delivered  to  other  deputies  of  same  sheriff. 

Russell  r.  GUtbtt,  5  Cow.  388.  693 

A  second  ft.  fa.  cannot  issue  until  first  (if  levied) 
be  returned,  unless  it  be  to  a  county  other  than 
that  to  which  first  issued. 

/>>rtawl  r.  Dorland,  5  Cow.  417.  7O3 
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Where  sheriff  sold  property  oafi.  fa.  against  de- 
fendants, and  indorsed  thereon  amount  of  sales.but 
it  was  property  of  third  person,  who  recovered  its 
value  of  sheriff  and  plaintiff  jointly ;  court  ordered 
indorsement  stricken  out,  and  that  alias  ft  fa 
should  issue  for  whole. 

^dams  v.  Smith,  5  Cow.  280,  655 

Purchaser  at  sheriff's  sale  under  judgment  against 
party  not  in  possession,  to  recover  in  ejectment 
must  show  that  party  against  whom  judgment  was 
rendered  had  some  right,  title  or  interest  therein  ; 
an  adverse  possession  for  less  than  twenty  years  will 
not  do. 

Jaohson  v.  Town,  4  Cow.  599,  5O1 

In  action  on  bond  for  breach,  execution  will  not 

be  set  aside  for  informality  in  verdict  in  referring 

damages  to  detention  of  debt  instead  of  breach  of 

performance. 

Updegraff  v.  Judges  of  Niagara,  3  Cow.  31,     41 
After  fl.fa.  levied,  plaintiff  cannot  withdraw  it  and 
issue  ca.  sa. 

Cutler  v.  Colver,  3  Cow.  30,  41 

Delivering  ca.  «a.  to  sheriff,  is  good  cause  against 
supersedeas,  but  if  returned  non  est  inventus,  mtper- 
sedea*  will  not  be  granted,  unless  followed  by  an 
alias.  Court  under  special  circumstances  may  give 
time  to  issue  of  ias. 

Gray  v.  Thornber,  5  Cow.  278,  654 

The  C.  P.  may  set  aside  or  otherwise  control  an 
execution  issued  by  county  clerk  on  judgment  rend- 
ered by  justice  transcribed  and  docketed  by  countv 
clerk. 

Ex  parte  C.  and  A..  Thompson,  5  Cow.  31,   563 
Taking  promissory  note  as  payment  of  execution 
and  indorsing  it  "satisfied,"  with  plaintiff's  consent 
is  equivalent  to  payment  of  money.         • 

Clark  v.  Pinney,  6  Cow.  297,  914 

Supreme  Court  will  not  interfere  summarily  as  to 
application  of  money  levied  on  execution  by  other 
than  its  own  officers. 

Marsh  v.  Lawrence,  4  Cow.  461,  451 

A  sheriff  can  receive  nothing  in  satisfaction  of  a 
ca.  sa.,  but  money  or  its  equivalent. 

Mumford  v.  Armstrong,  4  Cow.  553,  484 

EXECUTORS  AND  ADMINISTRATORS. 

See  COSTS.  PLEADINGS. 

Administrator  purchasing  land  upon  decree  in 
favor  of  intestate,  holds  it  as  trustee  and  may  be 
compelled  to  account  therefor  to  cestuis  que  trust. 

FeUnws  v.  Fellows,  4  Cow.  682,  529 

Administrator  has  no  interest  in  or  control  over 
the  real  estate  of  intestate  and  a  contract  by  him  to 
sell  such  land  is  void. 

Overseers  of  Bridgewater  v.  Same  of  Brook- 

fleld,  3  Cow.  299,  132 

Forms  of  judgment  and  executions  against,  ac- 
cording to  different  pleas  interposed.  See 

People  v.  Judge  of  Erie,  4  Cow.  445,  445 


FACTOR. 

Expression  of  belief  as  to  price  for  which  goods 
ought  to  sell,  will  not  be  construed  as  fixing  a  mini- 
mum, and  where  factor  in  good  faith  sells  for  less 
sum  he  will  not  be  liable  for  damages. 

Vianna  v.  Barclay,  3  Cow.  281,  125 

Principal's  assent  assumed  from  silence  after  ad- 
vice of  factor's  disregard  of  instructions. 

Idem.  125 

Commission  merchant  by  giving  his  principal,  note 
for  balance  due  on  sale,  made  on  credit,  does  not 
thereby  assume  vendee's  debt. 

Roltertson  v.  Livingston,  5  Cow.  473,  723 

Commission  merchant  may  sell  on  credit. 

Idem.  723 

Where  factor  takes  one  note  on  sale,  of  several 

parcels  of  goods  for  several  of  his  principals.'  it  is  no 

extinguishment  of  the  debts  and  does  not  make  him 

personally  liable  to  his  principals. 

Corlies  v.  Gumming,  6  Cow.  181,  874 

Where  factor  make  advances  on  goods  in  his 
hands,  he  must  first  resort  to  goods  for  reimburse- 
ment, but  is  not  eonttntHl  to  them. 

Idem.  874 

Consignee  or  factor  makinir  ad vanccs  to  principal 
on  consignment  by  him,  is  still  liable  to  obey  his  in- 
structions as  to  time  of  sale,  and  Is  liable  for  loss 
accruing  to  principal  by  disotx'dleneu  thereof,  even 
though  he  act  in  good  faith. 

Bell  r.  Palmer,  «  Cow.  12H.  856 

Payment  of  balance,  by  factor  to  principal,  when 

nn  assumption  of  outstanding  debts  and  release  of 

principal  from  obligation  to  refund  advances.    See, 

Oakley  v.  Crenshaw,  4  Cow.  250,  374 
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FALSE  IMPRISONMENT. 

See  OFFICER,  TRESPASS,  &c. 

Marshal  is  not  protected  by  process  which  does 

on  its  face  authorize  the  arrest,  as  where  one  was 

named  therein  "  Samuel  S."  instead  of  "  Daniel  S." 

Griswold  v.  Sedgwick,  6  Cow.  456,  9  7O 

FELONY. 

It  is  felony  to  take  goods  of  another  when  eloping 
with  his  wife,  though  at  her  solicitation. 

People  v.  Schuyler  6  Cow.  572,  1O12 

FISHERY. 

Where  exclusive  right  of  fishery  in  arm  of  sea  is 
claimed,  prescription  must  be  clearly  proved. 

Gould  v.  James,  6  Cow.  369,  939 

A  several  fishery  may  be  derived  from  a  grant 
or  prescription.  Idem.  939 

FIXTURES. 

Fixtures  pass  to  vendee,  though  erected  for  pur- 
poses of  trade  or  manufacture. 

.  Miller  v.  Plumb,  6  Cow.  665.  1O43 

Contra  as  between  tenant  and  landlord  or  rever- 
sioner,  or  between  tenant  for  life  and  remainder- 
man.   Idem.  1O43 
Tenant  may  remove  fixture  attached  to  building 
for  manufacturing  purposes. 

Reynolds  v.  Shuler,  5  Cow.  323,  67O 

FORGERY. 

One  wh«  obtained  advances  on  coal  consigned  to 
another  of  same  name,  by  indorsing  his  name  on 
permit  for  its  delivery,  is  guilty  of  forgery. 

People  v.  Peacock,  6  Cow.  72,  837 

FORMER  ADJUDICATION. 

Judgment  of  court  of  competent  jurisdiction  di- 
rectly upon  a  point,  is  conclusive  between  same  par- 
ties upon  same  matter  running  directly  in  question 
in  another  suit,  and  it  may  be  pleaded  in  bar,  or 
given  in  evidence  under  general  issue. 

Gardner  v.  Buckbee,  3  Cow.  120,  72 

Burt  v.  Sternburgh,  4  Cow.  559  486 

An  attorney  loaned  money  on  a  promissory  note 
made  by  borrower  and  another  to  a  bank,  and  de- 
posited with  bank  for  security  and  sued  the  bor- 
rower and  failed  to  collect.  Held,  in  subsequent  ac- 
tion by  him  in  bank's  name,  that  former  judgment 
was  no  bar. 

B'k  of  Chenango  v.  Hyde,  4  Cow.  567,  49O 

Where  bank  sued  for  notary's  omission  to  give 
notice  of  non-payment,  notary  not  having  notice 
of  such  suit  not  affected  thereby. 

B'k  of  Utica  v.  CMlds,  5  Cow.  238,  894 

FRAUD  AND  FRAUDULENT   CON- 
VEYANCES. 

Possession  of  vendor  after  sale  of  chattels  is  not 

conclusive  evidence  of  fraud  but  may  be  explained. 

Bissett  v.  Hopkins,  3  Cow.  166,  88 

What  sufficient  explanation.    See  Idem.  88 

When  bill  of  sale  of  chattels  is  a  mortgage  and 

possession  thereunder  not  evidence  of  fraud.    See 

Idem.  88 

He  who  bargains  in  a  matter  of  advantage  with  a 

person  placing  confidence  in  him,  is  bound  to  show 

a  reasonable  use  made  of  such  confidence, 

Whelan  v.  Whelan,  3  Cow.  537,  216 

Agreement  ordered  delivered  up  to  be  canceled 
for  fraud,  circumvention  or  misrepresentation. 

Seymour  v.  De  Lancy,  3  Cow.  445,  184 

On  charge  of  specific  fraud  against  a  party  in  civil 
action,  his  character  is  not  generally  in  issue. 
Fowler  v.  Mtna  Fire  Ins.  Co.,  6  Cow,  673, 

1O46 

Fraud  as  to  consideration  cannot  be  set  up  to 
avoid  agreement  under  seal,  but  only  fraud  as  to 
the  execution. 

Fanchot  v.  Leach,  5  Cow.  506,  735 

Champion  v.  White,  5  Cow.  509,  736 

Settlement  by  way  advancement  of  children  by 

person  indebted.fraudulent  as  against  creditors  who 

were  such  at  time  of  settlement. 

Jackson  v.  Seward,  5  Cow.  67,  576 

This  rule  applies  to  debt  due  as  guarantor,  though 

contingent  at  time  of  settlement.    Idem.  576 

Deed  or  judgment  void  in  part,  as  being  fraud  on 

creditors,  is  void  in  toto. 

Mackie  v.  Cairns,  5  Cow.  547,  749 
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Deed  procured  by  fraud  or  undue  influence,  is- 
void  and  will  be  set  aside  in  equity  even  as  to  inno- 
cent third  persons. 

Whelan  v.  Whelan,  3  Cow.  537,  216- 

Where  conveyance  is  made  by  defendant  before 
judgment  upon  natural  love  and  affection,  the  law 
will  intend  it  bona  fide  until  the  contrary  is  shown, 
and  it  is  not  fraudulent  if  debtor  has  left  fund 
ample  to  pay  all  creditor's  demands. 

Jackson  v.  Town.  4  Cow.  599,  5O1 

In  law,  fraud  must  be  proved ;  in  equity  it  may  be 
presumed  from  circumstances. 

Jackson  v.  King,  4  Cow.  207,  358- 


GUARANTY. 

On  promise  to  warrant  the  collection  of  a  note,, 
and  pay  costs  of  suit  for  its  collection ;  commence- 
ment of  suit  is  condition  precedent,  and  death  of 
maker  is  no  excuse  for  not  making  an  attempt  to 
collect. 

Taylor  v.  Bullen,  6  Cow.  624,  1O29- 

Where  one  assigned  bond  and  mortgage  payable 
in  installments,  with  annual  interest,  and  cove- 
nanted to  be  accountable  if  assignee  could  not  col- 
lect by  due  process  of  law,  and  assignee  delayed 
to  sue  obligor  after  installment  fell  due,  assignor 
held  liable  for  balance  due  after  foreclosure  and 
sale,  less  interest  in  arrear. 

Thomas  v.  Woods,  4  Cow.  173,  347 


HABEAS  CORPUS. 

Motion  to  supersede  habeas  corpus  cum  causa  will' 
he  heard  though  writ  be  not  returned  ;  but  super- 
seded* will  will  not  be  granted  because  it  improper- 
ly directed. 

Snowden  v.  Roberts,  4  Cow.  69,  312 

Cause  removed  from  C.  P.  by  habeas  eorpus,  where 
it  appears  by  affidavit  that  title  to  land  is  in  ques- 
tion, regardless  of  amount  in  controversy. 

Idem.  312 

State  magistrate  may  commit  for  further  ex- 
amination, touching  crime  against  D.  S.  On  habeas 
corpus,  prisonerso  committed,  touching  robbery  of 
U.  S.  mail,  was  remanded  without  cause  shown  by 
Attorney-General,  prisoner  having  been  in  custody 
but  a  short  time. 

Ex  parte  Smith,  5  Cow.  273,  652 

When  habeas  corpus  ad  test,  to  bring  up  prisoner 
in  execution  on  ca.  sa.,  allowed,  and  by  whom. 

Wattles  v.  Marsh,  5  Cow.  176,  616 

On  removal  of  cause  by  habeas  corpus,  lower 
court  has  no  jurisdiction  until  procedendo  filed. 

Smith  v.  Judges  of  Putnam,  3  Cow.  27,  4O- 

HIGHWAYS. 

Certiorori  from  justices  decision  discontinuing 
part  of  highway  regularly  laid  out  does  not  sus- 
pend proceedings  as  to  part  of  road  not  directed  to- 
be  discontinued,  and  mandamus  will  lie  compelling 
its  opening. 

Ex  parte  Saunders,  4  Cow.  544,  481 

Though  owner  obstruct  highway,  he  is  not  liable 
for  injury  unless  person  injured  exercised  ordinary 
diligence  to  avoid  the  obstruction. 

Barlow  v.  Humiston,8  Cow.  189,  877 

Obstruction  by  servant  is  obstruction  of  master. 
Idem.  877 

Under  Act  to  Regulate  Highways,  commissioners 
have  no  power  to  lay  out  highway  through  build- 
ings, fixtures  or  yards  appurtenant  thereto, without 
owners'  consent. 

Clark  v.  Phelps,  4  Cow.  190,  352: 

Right  of  owner  of  land  to  appeal  from  decision  of 
commissioners  is  personal  and  not  affected  by  ap- 
peal by  any  other  owners.    Idem.  352 
Appeal  suspends  powers  of  commissioners. 

Idem.  352 

Neglect  of  judges  to  convene  and  hear  appeal 

cannot  prejudice  owner's  rights,    idem.  352: 

Claimed  by  user  for  20  years  or  more  need  not  be 

of  width  required  by  statute. 

Harlow  v.  Humuston,  6  Cow.  189,  877 

All  land  in  highway  is  not  subject  to  right  of 
way,  and  owner  may  use  part  not  occupied. 

Idem.  87T 

It  is  a  question  for  jury  as  to  what  portion  is  part 

of  highway.    Idem.  877 
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HUSBAND  AND  WIFE. 

Wife's  equity  cannot  be  disposed  of  by  husband 
without  first  making  suitable  provision  for  her. 

Udall  v.  Kenney,  3  Cow.  590,  234 

When  equity  resorted  to  by  husband  or  his  as- 
signee for  value  to  enable  him  to  get  possession  of 
wife's  property,  court  will  first  make  suitable  pro- 
vision for  her.  Idem.  234 

Where  father,  by  deed  of  trust,  made  settlement 
in  favor  of  infant  daughter,  who  married  during  in- 
f  ancy.and  with  her  husband  assigned  such  property 
to  one  with  knowledge  of  trust  on  bill  brought  by 
wife  against  husband  and  assignee,  assignment  held 
null  and  void  so  far  as  respected  wife's  equity,  and 
assignee  directed  to  pay  dividends  to  wife  during 
her  infancy.  Idem.  234 


IMPRISONMENT. 

Act  to  Relieve  Debtors  from  Imprisonment  in- 
cludes those  imprisoned  on  judgments  for  wrongs. 
People  v.  Justices  of  N.  Y.  Marine  Court, 

3  Cow.  366,  157 

Feme  covert  may  be  imprisoned  on  ca.  so.  with  or 
without  her  husband. 

M'Kinstry  v.  Davis,  3  Cow.  339,  147 

INDEMNITY. 

Obligor  of  bond  of  indemnity  against  costs  and 
expenses  of  certain  act,  liable  for  costs  of  defending 
groundless  suit ;  also  for  costs  incurred  by  another 
and  recovered  of  obligee- 

Trustees  of  Newburgh  v.  Galatian,  4  Cow. 

340,  406 

Bond  of  indemnity  against  act  palpably  illegal  is 
void ;  otherwise  if  act  frrima  facie  legal. 

Idem.  406 

Bonds  of  indemnity  not  governed  by  rules  gov- 
erning covenants  for  quiet  enJ9yment,  which  latter 
are  not  broken  until  lawful  suit  and  eviction. 

Idem.  406 

Bond  given  on  decretal  order  to  pay  over  part  of 
estate  to  trustee  for  legatees,  held  to  be  for  indem- 
nity of  executors  and  not  to  extend  to  cestuin  que 
trust,  and  on  trustee  not  complying  with  order  of 
court,  executors,  not  being  damnified,  could  not 
maintain  action  against  sureties  thereon. 

Elmendorf  v.  Lansing.  5  Cow.  468,  721 

Surety  for  deputy  sheriff  became  surety  for  sher- 
iff on  sheriff's  agreeing  to  indemnify  him  against  be- 
ing surety  for  deputy.  Subsequently,  with  sheriff's 
knowledge,  he  defended  suits  against  sheriff  for 
deputy's  misconduct.  Held,  under  the  circum- 
stances, he  was  entitled  to  recover  of  sheriff  ex- 
penses of  such  suits. 

Hale  v.  Andrus,  6  Cow.  225,  889 

A  bond  by   creditor  to   indemnify   his   debtor 

against  the  debt,  operates  as  a  release  of  the  debt, 

unless  bond  is  discharged  as  by  payment  of  the 

penalty. 

Clark  v.  Bush,  3  Cow.  151,  83 

INDICTMENT. 

After  cause  once  discontinued,  justice  has  no 
jurisdiction  and  it  is  extortion  for  him  to  demand 
of  defendant  costs  for  entering  up  judgment  there- 
after, for  which  extortion  he  may  be  indicted  and 
punished  criminally. 

People  v.  Whaley,  6  Cow.  661,  1042 

Contents  of  indictment  of  attorney,  under  statute 
for  buying  a  note. 

People  v.  WaWridge,  6  Cow.  512,  989 

The  act  of  buying  the  note  is  the  offense. 

Idem.  989 

Omissions  of  immaterial  words  in.     Idem.       989 
Indictment  lies  for  maliciously  killing  cow  of  an- 
other. Acts  injurious  to  private  IKTSOIIS  which  tend 
to  excite  violent  resentment,  and  produce  disturb- 
ance of  peace,  are  indictable. 

PetrpU  v.  Smith,  5  Cow.  258,  646 

INFANTS. 

Statute  for  Protection  of  Infants  does  not  protect 
others  Joined  with  them. 

Shooke  v.  Phillipn,  5  Cow.  440.  712 

Where  plaintiff  appears  for  infant  heirs  by  nomi- 
nal guardian,  they  will  l*»  let  in  to  defend  at  any 
time  before  judgment  finally  executed- 

Tan  Deiuen  v.  Grower,  8  Cow.  ftO,w  829 

How  nominal  guardian  appointed  on  failure  of 
infants  to  appear  In  non-bailable  action.  See 

Idem.  839 

COWBN  8,  4,  5,  6. 


Infant  not  liable  to  breach  of  contract  of  mar- 
riaage. 

Hunt  v.  Peake,  5  Cow.  475,  724- 

IN  JUNCTION. 

Injunction  not  granted  to  secure  claim  to  statute 
privileges  if  right  be  doubtful. 

Steamboat  Co.  v.  Livingston,  3  Cow.  713,     275- 

INQUIRY. 

Where  sheriff  erred  upon  execution  of  writ  of  in- 
quiry, inquisition  set  aside. 

Jackson  v.  Rathbone,  3  Cow.  296,  1 2» 

In  debt  on  bond  where  verdict  is  for  plaintiff,  but 
no  assignment  of  breaches  and  assessment  of  dam- 
ages by  jury,  this  may  be  done  on  writ  of  inquiry. 
Rogers  v.  Coleman,  3  Cow.  62,  5» 

INSOLVENCY. 

See  DISCHARGE,  ATTACHMENT,  &e. 

INSURANCE. 

See  MARINE  INSURANCE. 

Where  one  was  appointed  agent,  with  power  to 
make  contracts  providing  the  office  would  on  re- 
ceipt of  premium  recognize  the  rate  and  be  other- 
wise satisfied  with  the  risk,  and  premises  insured 
were  destroyed  after  contract  by  agent,  but  before 
ratification  by  company ;  held,  the  premium  being- 
according  to  the  established  rate,  that  the.company 
was  liable. 

Perkins  v.  Wash.  Ins.  Co.  of  N.  Y.,  4  Cow. 

645,  51ft 

A  mere  warrant  of  survey  given  by  an  Insurance 

Co.  does  not  authorize  the  surveyor  to  do  any  act 

binding  upon  it.    Idem.  616 

Description  of  property  by  insured  in  policy  is  a 

warranty  that  it  is  as  described  and  a  misdescrip- 

tion  arising  from  mistake  will  avoid  it. 

Fowler  v.  ^Etna  Fire  Ins.  Co.,  6  Cow.  673, 

1046 

INTEREST. 

On  affirmance  in  error  of  plaintiff's  judgment  in 
trover,  he  is  entitled  to  interest  trom  time  of  judg- 
ment below  and  also  double  costs. 

Bissett  v.  Hopkins,  4  Cow.  53.  SO  7 

Interest  not  allowed  on  unliquidated  account  for 
work  and  labor. 

Reid  v.  Rens.  Glass  Factory,  3  Cow.  393,       166 
Aff'd  Rens.  Glass  Factory  v.  Reid,  5  Cow. 

587,  763 

Officer  of  company  allowed  interest  on  advances 
made  to  company  necessary  to  keep  it  in  operation, 
up  to  time  his  account  demanded. 

Reid  v.  Rens.  Glass  Factory.  3  Cow.  393,       166 

Rens.  Glass  Factory  v.  Reid,  5  Cow.  587,       763 

Where  one  accepts   position  of  agent  without 

stated  salary,  he  can  only    recover  on   quantum 

mei~u.it ;  and  so  interest  is  not  allowed. 

Reid  v.  Rens.  Glass  Factory,  3  Cow.  393,        1 6ft 
Rens.  Glass  Factory  v.  Reid,  5  Cow.  587,        763 
Rule  for  casting  interest  on  bond,  payable  in  in- 
stallments, on  which  partial  payments  have  been 
made. 

Williams  v.  Himghtaling,  3  Cow.  86,  6O 

Contract  to  pay  interest  generally,  means  at  legal 
rate. 

Archibald  v.  Thomas,  3  Cow.  284  126 

Interest  recoverable  by  plaintiff  in  trover  on  value 
of  goods  from  time  of  conversion. 

Bixxell  v.  Hopkins,  4  Cow.  53,  3O7 

On  unliquidated  account  for  goods  sold  and  work 
done,  not  allowed  unless  on  express  agreement 
therefor. 

Van  Benren  r.  Fan  Gaaslteck,  4  Cow.  496.    463 
Account  running  for  thirty  years  not  allowed  to 
be  credited  as  payment  from  time  to  time,  as  It  ac- 
crued, on  bond  of  equal  age  bearing  interest,  but 
can  only  be  set  off  to  ite  amount  at  the  end. 

Idem.  463 

Interest  runs  on  arrears  of  taxes  due  from  county 
to  State,  after  thirty  days  from  time  account  cur- 
rent is  made  up  and  rendered  to  Comptroller  pur- 
suant to  statute. 

I'eoftle  v.  County  of  N.Y.,  5  Cow.  331,  673 

Interest  not  allowed  on  unliquidated  account  for 
goods  sold  on  no  stated  term  of  credit. 

Tucker  v.  Ice*.  6  Cow.  185).  878 

Interi-st  generally  allowed  on  cash  advances  by 

one  to  another,  though  resting  in  mutual,  current, 
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unliquidated  account,  not  on  unliquidated  account 
for  work  and  labor. 

Rens.  Glass  Factory  v.  Reid.  5  Cow.  588,      763 
On  running  account,  interest  allowed  until  re- 
quest made  to  make  out  account,  but  not  after,  re- 
quest not  having  been  complied  with.    Idem. 
History  of  law  of  interest.    See  Idem.  763 

Effect  of  tender,  when  made  in  season,  is  to  dis- 
charge debtor  from  subsequent  interest. 

Jackson  v.  Law,  5  Cow.  248,  642 


JUDGES. 

Judge  allowed  to  withdraw  from  his  seat  on  ac- 
count of  personal  interests  or  interests  of  relatives. 
Steamboat  Co.  v.  Livingston,  3  Cow.  713,  275 

But  not  on  ground  that  he  had  formed  or  ex- 
pressed an  opinion.  Idem.  275 

JUDGMENT. 

See  CONFESSION  OF  JUDGMENT,  EXECUTION,  &o. 
Where  land  sold  and  conveyed  before  judgment 
docketed,  it  cannot  be  a  lien. 

Hurd  v.  Magee,  3  Cow.  35,  42 

Kecord  of  judgment  of  neighboring  State  is  prtma 
/acie  evidence  that  court  rendering  it'had  jurisdic- 
tion, but  in  action  thereon,  defendant  may  show  by 
plea,  want  of  jurisdiction  of  person  or  subject-mat- 
ter of  contract. 

Shumway  v.  Stillman,  4  Cow.  292,  389 

An  equitable  or  legal  seisin  in  land  must  be  shown 
on  which  judgment  can  attach  in  order  to  warrant 
a  sale  under  it. 

Jackson  v.  Town,  4  Cow.  599,  5O1 

Actual  possession  is  prima  facie  evidence  of  title, 
and  sufficient  to  found  lien  on.  Idem.  5O1 

Tender  of  money  due  on  judgment  does  not  dis- 
charge its  lien. 

Jackson  v.  Law.  5  Cow.  248,  642 

Tender,  to  be  effectual,  must  be  made  in  court, 

on  motion  to  obtain  satisfaction.    Idem.  642 

On  general  verdict  for  the  plaintiff,  if  one  count 

is  bad,  judgment  will  be  arrested. 

Gibbs  v.  Dewey,  5  Cow.  503,  734 

On  executing  writ  of  inquiry,  judgment  being 
affirmed  on  error,  proceedings  may  be  continued 
on  original  roll. 

Jackson  v.  Rathbone,  3  Cow.  373,  159 

Issuing  execution  on  judgment  "before  expira- 
tion of  ten  years,  does  not  extend  its  lien. 

Roe  v'.  Swart,  5  Cow.  294,  66O 

Judgment  is  not  a  lien  on  a  mere  equity. 

Jackson  v.  Chapin,  5  Cow.  485,  728 

JURISDICTION. 

See  EQUITY. 

Jurisdiction  of  equity  and  law  in  cases  of  fraud, 
or  to  relieve  against  deed  executed  by  one  of  weak 
mind. 

Jackson  v.  King,  4  Cow.  207,  358 

In  law,  fraud  must  be  proved  in  equity,  it  may  be 
presumed  from  circumstances.  Idem.  358 

Courts  of  law  have  no  jurisdiction  of  action  to  en- 
force payment  of  legacy  charged  on  land  devised, 
unless  land  exclusively  charged. 

Tole  v.  Hardy,  6  Co W.-333,  927 

The  right  to  seize  vessel  for  violation  of  munici- 
pal laws,  is  not  confined  to  the  territorial  dominions 
of  the  government  making  them. 

Frances  v.  Ocean  Ins.  Co.,  6  Cow.  404  953 

Superior  courts  of  law  or  equity  will  not  interfere 
with  each  others'  proceedings  because  of  irregular- 
ity. 

Griswold  v.  Sedgwick,  6  Cow»  456,  9  7O 

JURY. 

See  JUSTICES'  COURT,  NEW  TRIAL,  TRIAL. 
JUSTICES  OP  PEACE. 

Justices  are  town  officers  with  county  powers. 

People  v.  Garey,  6  Cow.  642,  1O36 

After  cause  once  discontinued,  justice  has  no  ju- 
risdiction, and  it  is  extortion  for  him  to  demand  of 
•defendant  costs  for  entering  up  judgment,  there- 
after, for  which  extortion,  he  may  be  indicted  and 
punished  criminally. 

People  v.  Whaley,  6  Cow.  661,  1O42 

JUSTICES'   COURTS. 

On  appeal  from  justice's  court,  Common  Pleas 
cannot  try  without  jury,  though  by  consent  of  par- 
ties. 

Cowen  v.  Bush,  3  Cow.  343,  148 
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Common  Pleas  are  bound  to  discharge  surety  on 
appeal  to  enable  him  to  be  witness  for  appellant. 

Tompkins  v.  Curtis,  3  Cow.,  251,  114 

Appeal,  when  it  lies. 

Under  Statute,  an  appeal  lies  in  all  cases,  whether 
judgment  of  justice  be  on  issue  of  law,  or  fact. 

Ex  parte  Haywood.  5  Cow.  19,  559 

People  v.  Judges  of  Columbia,  5  Cow.  285,    657 
To  entitle  party  to  appeal,  all  of  costs  must  be 
paid  to  justice  as  required  by  statute. 

Ex  parte  Stephens,  6  Cow.  69,  835 

Justice  cannot  waive  them. 

Ex  parte  La  Farge,  6  Cow.  61,  833 

In  actions  in  justices'  court  under  $50  Act,  where 
judgment  rendered  on  defendant's  failure  to  plead, 
certiorari  lies  but  no  appeal  to  C.  P. 

Harwood  v.  French,  4  Cow.  501,  466 

Appeal  lies  from  judgment  of  justice  on  issue 
joined,  though  defendant  was  absent  at  trial. 

Ex  parte  Stafford.  6  Cow.  44,  82  7 

Where  defendant  pleads  title  to  action  of  tres- 
pass in  justice  court,  where  same  action  is  subse- 
quently brought  in  C.  P.,  plaintiff's  plea  must  be  the 
same. 

Ex  parte  Drew,  6  Cow.  610,  1O24 

Of  the  bond. 

Appellee,  in  C.  P.  cannot  object  that  appeal  bond 
is  in  penalty  of  more  than  double  the  judgment. 

Ex  parte  Eastabrooks,  5  Cow.  27,  563 

Appeal  bond  must  be  in  penalty  of  double  the 
damages  and  costs  recovered  before  justice,  or  it  is 
void. 

Ex  parte  Corwin,  5  Cow.  291,  659 

Appeal  bond  should  recite  amount  of  judgment 
before  justice,  if  it  does  not,  C.  P.  should  dismiss 
appeal  for  want  of  jurisdiction. 

Ex  parte  Alvord,  6  Cow.  585,  1O15 

Ex  parte  Weed,  5  Cow.  286,  65  7 

Practice  on  filing  return  of  justice  in  Common 
Pleas  on  appeal  from  justices'  court. 

Ex  parte  Kellogg,  3  Cow.  372,  159 

Costs  paid  need  not  be  indorsed  on  appeal  bond. 
Idem.  159 

Notice  of  appeal  to  justice  did  not  state  court  to 
which  appeal  made,  but  bond  did ;  return  held  reg- 
ular. 

Ex  parte  Clark,  3  Cow.  379,  161 

On  appeal  from  justices'  court,  the  bond  required 
by  statute  may  be  executed  by  attorney. 

Ex  parte  Van  Hoesen,  4  Cow.  505,  467 

Exhibition  and  proof  of  power  before  Court  of  C. 

P.,  and  filing  it,  is  sufficient  answer  to  motion  to 

quash  appeal  for  want  of  proper  bond.    Idem.    467 

Form  of  appeal  bond  in  various  cases. 

Ex  parte  Harrison,  4  Cow.  61.  1O3 

Appeal  from  justices'  court,  must  comply  with 
statutory  forms,  or  it  will  not  be  received,  and  can- 
not be  amended  by  C.  P. 

Ex  parte  Chryslin,  4  Cow.  80,  316 

Where  appeal  bond  is  executed  in  blank,  and  filled 
out  by  agent,  he  cannot  change  it  after  delivery  to 
justice. 

Ex  parte  Decker,  6  Cow.  59,  833 

Where  appeal  dismissed  by  C.  P.  for  want  of  juris- 
diction, they  should  award  costs  of  motion  only. 
Ex  parte  Benson,  6  Cow.  592,  1018 

Ex  parte  Mallard,  6  Cow.  593,  1O19 

Ex  parte  Davis,  5  Cow.  33,  564 

Appeal  bond  should  have  condition  that  if  appeal 
be  not  prosecuted  with  due  diligence,  appellant 
shall  pay  costs  of  appeal. 

Ex  parte  Mallard,  6  Cow.  593,  1O19 

If  Court  of  C.  P.,  at  any  stage  of  proceedings  upon 
appeal  from  justice's  judgment,  become  satisfied 
that  statute  has  not  been  complied  with  in  bringing 
appeal,  it  may  refuse  to  proceed,  as  in  such  case 
it  is  without  jurisdiction. 

Ex  parte  Shethar.  4  Cow.  540,  479 

On  appeal  to  C-  P.  from  judgment  of  justice, 
party  need  not  execute  appeal  bond.  It  is  sufficient 
if  executed  by  competent  sureties.  One  of  two  par- 
ties cannot  bind  the  other  by  executing  appeal  bond 
for  both.  So  of  two  partners. 

People  v.  Judges  of  Dutchess.  5  Cow.  34,       564 
A  general  power  to  defend  cause,  will  not  author- 
ize attorney  to  execute  appeal  bond  in  name  of  his 
client. 

Ex  parte  Holbrook,  5  Cow.  35,  565 

JURY. 

That  spirituous  liquors  were  circulated  among 
jury  while  sitting,  is  cause  for  reversal. 

Rose  v.  Smith,  4  Cow.  17,  294 

Misconduct  of  jury  in  justice's  court,  assignable 
as  error  in  fact.  Idem.  294 

COWEN  3,  4,  5,  6. 
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LANDLORD  AND  TENANT. 

Conveyance  in  fee,  by  tenant  for  years,  is  dissesin 
of  landlord  or  not,  at  his  election. 

Jackson  v.  Davis,  5  Cow.  123,  596 

Rent  received  after  forfeiture  will  not  amount  to 
a  waiver,  unless  it  accrued  thereafter. 

Jackson  v.  Allen,  3  Cow.  220,  1O3 

Where  tenant  from  year  to  year,  holds  over  after 
notice  to  quit,  the  law  implies  it  to  be  at  former 
rent. 

Bradley  v.  Corel,  4  Cow.  349,  41O 

Eviction  of  whole  or  part  of  premises  is  good  plea 
in  bar  of  debt  or  covenant  for  rent. 

Pendleton  v.  Dyett,  4  Cow.  581,  495 

To  sustain  plea,  tenant  must  show  actual  expul- 
sion before,  and  that  it  continued  until  after  rent 
due.  Idem.  495 

Keeping  of  lewd  and  noisy  women  in  a  portion  of 
demised  premises  at  night,  not  sufficient  to  bar  land- 
lord's claim  for  rent.    Idem.  495 
Defendant  remaining  in  possession  after  sale  on 
execution,  presumed  to  be  tenant  of  purchaser. 

fiiwseU  v.  Doty,  4  Cow.  576,  493 

Actual  possession  unnecessary  to  enable  owner  to 
give  lease. 

Russell  v.  Doty,  4  Cow.  576.  493 

Tenant  cannot  question  landlord's  title,  but  may 
show  its  termination. 

Jackson  v.  Davis,  5  Cow.  123,  596 

Relation  of  landlord  and  tenant  once  established, 
attaches  to  successors  of  tenant,  and  they  are  bound 
by  the  tenant's  acts  and  acknowledgments. 

Idem.  596 

One  entering  under  absolute  conveyance  from 
lessee,  enters  as  tenant  to  lessor,  in  judgment  of 
law.  Idem.  596 

Demise  of  lot  for  term  of  years,  with  covenant  to 
surrender  at  end  of  term  with  improvements  which 
were  authorized  to  be  made  and  compensation  al- 
lowed therefor;  held,  neither  a  building  or  repairing 
lease,  and  lessor  not  bound  to  pay  for  ordinary  re- 
pairs, and  that  the  covenant  to  pay  for  improve- 
ments ran  with  the  land. 

Lametti  v.  Anderson,  6  Cow.  302,  916 

Tenant  cannot  recover  of  landlord  for  repairs, 
without  special  agreement  to  pay  for  them. 

Mumford  v.  Brown,  6  Cow.  475,  976 

Tender  of  rent  is  good  on  the  land,  yet  personal 
tender  is  good  off  the  land. 

Hunter  v.  Le  Conte,  6  Cow.  728.  1O64 

Mere  non-payment  and  non-demand  of  rent  for 
twenty  years,  will  not  raise  presumption,  that  land- 
lord's title  is  extinguished. 

Jackson  v.  Davis,  5  Cow.  123,  696 

Distress.— Distresses  in  N.  Y.  City.  See, 

Burr  v.  Van  Buskirk,  3  Cow.  263,  118 

Construction  of  Act  Concerning  Distresses. 

Idem.  118 

Statute  providing  that  no  goods  shall  be  removed 

from  the  premises  on  execution,  until  one  year's 

rent  be  paid,  extends  to  all  goods  on  the  premises. 

Russell  v.  Doty,  4  Cow.,  676 

Landlord's  lien  co-extensive  with  right  of  distress. 

Idem.  576 

Rent  payable  in  advance  may  be  distrained  for. 

Idem.  576 

Action  will  not  lie  for  penalty,  under  Statute  Con- 
cerning Distresses,  for  removal  or  concealment  of 
goods  not  the  tenants,  though  subject  to  distress, 
unless  physical  aid  used. 

Strong  v.  Stehbin*,  5  Cow.  210  638 

Removal  of  part  will  not  subject  to  penalty  for 
removing  whole.  Idem.  628 

i  a ni. <  of  proving  tenant  is  not  owner  of  goods  in 
his  possession,  lies  upon  him  who  seeks  to  avoid  the 
distress.  Mem.  688 

Fixtures  of  tenants,  though  removed  from  prem- 
ises by  a  mortgagee  thereof,  are  still  liable  to  dis- 
tress. 

/.'.  V ""'•'•<  v.  Shuter,  5  Cow.  323,  67O 

Landlord  has,  at  his  election,  30  days  after  rent  be- 
comes due  or  30  davs  after  goods  are  removed  in 
which  to  distrain.  Idem.  67O 

Terfoww  r.  William*,  5  Cow.  407,  7OO 

After  term  has  expired  and  tenant  has  removed 
from  premises,  landlord  cannot  distrain. 

Idem.  70O 

Burr  v.  Van  Biutkirk,  3  Cow.  2BS,  118 

Where  two  or  more  are  sued  for  aiding  tenant  to 

remove  from  premises  goods  liable  to  distress,  only 

one  penalty  recoverable  and  imposed  Jointly. 

Warren  v.  DoolUtle,  5  Cow.  878,  793 

Rent  accruing  after  lessor's  death  goes  to  heir,  or 
devisee  and  executor  cannot  distrain  therefor. 

Wright  v.  Williams,  5  Cow.  501,  733 
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Statutory  remedy  of  "double  value  of  goods,  &c.," 
for  illegal  distress  only,  lies  where  no  rent  whatever 
is  due. 

Peters  v.  Newkirk,  6  Cow.  103,  847 

Where  part  of  premises  surrendered,  right  to  dis- 
train continues  as  to  residue.  Idem.  847 

Time  when  landlord  may  distrain.    See 

Idem.  847 

Tender  of  rent  made  prior  to  distress,  makes  the 
distress  tortious ;  if  made  subsequently  and  before 
impounding,  it  makes  the  detainer  unlawful. 

Hunter  v.  Le  Conte,  6  Cow.  728,  1O64 

Tender  of  rent  only  takes  away  right  to  distrain 
until  subsequent  demand  and  refusal.  It  does  not 
take  away  right  to  sue,  but  only  saves  interest  and 
costs.  Idem.  1O64 

LEASE. 

See  LANDLORD  AND  TENANT. 

Under  lease  of  alley  describing  it  as  a  lot  of  land 

and  reserving  right  of  way,  lessee  is  only  entitled  to 

enough  room  to  give  an  unobstructed  right  of  way. 

Jackson  v-  Allen.  3  Cow.,  220,  1O3 

Estate  may  be  conditional  without  express  clause 
of  re-entry.  Idem.  1O3 

LEGACY. 

Legacy  given  by  debtor  to  creditor,  when  equal  to 
or  greater  than  debt,  is  considered  as  a  satisfaction 
thereof. 

Williams  v.  Crary.  5  Cow.  368,  686 

Otherwise,  where  debt  exists  in  an  open  unliqui- 
dated account.  Idem.  686 
Action  lies  against  devisee  for  legacy  when  it  is 
exclusively  made  a  charge  on  lands,  or  appears  from 
whole  will  to  have  beon  intention  of  testator  that  it 
should  be  made  a  charge  on  the  lands,  and  devisee 
has  entered  and  promised  to  pay  it. 

Keteey  v.  Deyo,  3  Cow.  133,  77 

Tote  v.  Hardy,  6  Cow.  333,  92  7 

What  sufficient  evidence  of  entry  and  possession 

of  devisee  to  support  promise,  see  Idem.  92  7 

Assent  of  executor  is  not  necessary  to  legacv 

charged  on  land.    Idem.  927 

In  such  action,  value  of  land  is  immaterial. 

Idem.  927 

LEGISLATURE. 

Legislature  has  not  power  to  settle  right  of  par- 
ties to  land  without  their  permission. 

Jackson  v.  Frost,  5  Cow.  346.  678 

State  Legislature  cannot  establish  arbitrary  exclu- 
sions from  office  or  regulations  requiring  qualifica- 
tions which  are  not  required  by  State  Constitution. 
Barker  v.  People,  3  Cow.  686,  267 

Legislature  cannot,  directly  or  indirectly,  shorten 
constitutional  term  of  Justice  of  peace,  but  may  en- 
large or  contract  territorial  Jurisdiction  as  by  the 
erection  of  new  counties. 

People  v.  Oarey,  6  Cow.  642,  1O36 

LIBEL. 

See  SLANDER  AND  LIBEL. 

LIMITATION  OF  ACTIONS. 

Where  damages  recovered  against  bank  for  fail- 
ure of  its  notary  to  give  notice  to  prior  indorsers  of 
note  held  by  the  bank  for  collection  ;  held,  cause  of 
action  by  bank  against  notary  for  such  omission 
arose  at  time  of  his  omission,  and  was  barred  after 
six  years  by  Statute  of  Limitations. 

B'k  of  Utica  v.  ChUd*,  6  Cow.  238,  894 

In  saving  of  statute  on  ground  of  unexecuted 
process  within  six  years,  plaintiff  must  reply  that 
process  was  sued  out  and  returned  mm  estinrentus 
and  connect  it  by  continuances  with  immediate 
process. 

Ba*kins  v.  WQ*m,  6  Cow.  471,  975 

Inventory  and  affidavit  of  a  debt  made  by  an  in- 
solvent in  order  to  obtain  discharge,  is  cufficient  ac- 
knowledgment to  take  caw  out  of  statute. 

Bryar  v.  Willcork*,  3  Cow.  159,  86 

Statute  of  Limitations  does  not  run  against  one 
under  disability  ;  where  several  disabilities  exist  it 
does  not  run,  until  all  are  removed. 

Jackium  v.  Johnson,  5  Cow.  74,  579 

Does  not  run  against  reversioner  or  remainder- 
man until  after  determination  of  the  particular  es- 
tate. Idem.  579 

On  promise  to  indemnify,  statute  runs  from  time 
damage  accrues. 

Ilale  v.  Andnis,  6  Cow.  235,  889 
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Action  for  money  had  and  received  not  barred 
where  money  actually  received  within  six  years. 
Tucker  v.  Ives,  6  Cow.  189,  878 

Account  not  barred  by  statute  as  to  items  arising 
more  than  six  years  before  suit,  where  many  items 
therein  arise  with  six  years  of  the  suit.  Idem.  878 

LOAN  OFFICERS. 

Duties  of  loan  officers  in  providing  for  deficien- 
cies on  erection  of  new  counties,  see 

People  v.  Sup'rs  of  Delaware  Co.,  5  Cow. 
436,  710 

MANDAMUS. 

Mandamus  issued,  commanding  appraisers  ap- 
pointed to  appraise  damages  to  owners  of  land 
bounded  by  non-navigable  stream  from  diversion 
of  waters  from  above,  to  include  damages  to  own- 
ers of  works  erected  on  such  stream. 

Ex  parte  Jennings,  6  Cow.  518,  991 

Motion  to  quash  alternative  mandamus  may  be 
made  before  writ  is  returned. 

People  v.  Judges  of  Westchester,  4  Cow.  73,    314 
Assessment  of  damages  by  commissioners  of  high- 
way conclusive  on   Supervisors,   and  mandamus 
awarded  to  compel  its  payment. 

People  v.  Sup'rs  of  St.  Lawrence,  5  Cow. 

292,  659 

Certiorari  from  justice's  decision,  discontinuing 
part  of  highway  regularly  laid  out,  does  not  sus- 
pend proceedings  as  to  part  of  road  not  directed  to 
be  discontinued.  Mandamus  granted  to  compel  the 
opening  of  such  part  not  directed  to  be  discon- 
tinued. 

Ex  parte  Sanders,  4  Cow.  544,  481 

It  is  in  discretion  of  C.  P.  to  hear  charge  against 
justice  of  peace. 

Ex  parte  Johnson,  3  Cow.  371,  158 

On  setting  aside  ca.  sa.  requirement  by  C.  P. 
that  defendant  stipulate  not  to  bring  false  im- 
prisonment, is  a  matter  within  its  discretion,  and 
mandamus  will  not  be  granted  ordering  it. 

Gilbert  v.  Judges  of  Niagara,  3  Cow.  59,         51 
Mandamus  to  compel  inferior  court  to  punish  one 
for  contempt,  refused,  unless  civil  rights  of  an  in- 
dividual are  implicated  in  the  proceedings. 

Ex  parte  Chamberlain,  4  Cow.  49.  3O5 

Form  of  alternative  mandamus  to  Court  pf  C.  P. 
commanding  it  to  seal  bill  of  exceptions. 
•        People  v.  Judges  of  Westchester,  4  Cow.  73,  314 
Service  in  vacation  by  showing  each  justice  the 
original   and  delivering   him  a  copy,  held  good. 
Idem.  314 

Motion  for,  denied  with  costs,  where  case  clear 
against  the  relator. 

Ex  parte  Root,  4  Cow.  548,  482 

Entitling  of  affidavit  for,  see 

Ex  parte  La  Farge,  6  Cow.  81.  833 

This  court  will  not  interfere  with  discretion  of  C. 
P.  as  to  setting  aside  nonsuit. 

Ex  parte  Bacon,  6  Cow.  392,  94  7 

Peremptory  mandamus  granted,  on  motion, where 
return  to  alternative  mandamus  insufficient. 

People  v.  Seymour,  6  Cow.  579,  1O14 

MARINE  INSURANCE. 

Where  vessel,  after  restoration,  remains  subject  to 
liens  for  repairs  to  more  than  half  her  value,  such 
restoration  will  not  take  away  right  to  abandon. 
Dickey  v.  N.  Y.  Ins.  Co.,  4  Cow.  222.  364 

Where  vessel  is  injured  to  amount  exceeding  half 
her  value,  insured  may  abandon  for  a  total  loss, 
which  cannot  afterwards  be  turned  into  a  partial 
loss. 

Dickey  v.  N.  Y.  Ins.  Co.,  4  Cow.  222,  364 

It  is  the  actual  state  of  things  at  time  of  abandon- 
ment that  determines  its  validity.  Idem,  364 

Abandonment  must  be  made  before  vessel  fully 
repaired.  Idem.  364 

Assured  bound  to  state  true  cause  on  making 
abandonment.  Idem.  364 

If  defects  in  vessel,  existing  prior  to  effecting 
policy,  be  not  such  as  to  render  her  unseaworthy, 
they  cannot  be  taken  into  consideration  in  deter- 
mining whether  expense  of  her  repairs  exceeds  half 
her  value. 

Depau  v.  Ocean  Ins.  Co.,  5  Cow.  63,  575 

Survey  is  made  for  benefit  of  insured  and  prop- 
erly made  within  reasonable  time  after  vessel  ar- 
rives at  port  of  destination. 

Griswold  v.  NaVl  Ins.  Co..  3  Cow.  96,  64 

In  valued  policy,  the  valuation  is  conclusive  as  to 
amount  of  recovery  in  cases  of  loss. 

Whitney  v.  Am.  Ins.  Co.,  3  Cow.,  210,  99 

1100 


Insurance  of  goods  by  valued  policy,  and  return 
of  those  goods  "  out  and  home,"  investment  and 
shipping  of  proceeds  and  loss,  amount  of  recovery, 
see 

Idem.  99 

There  can  be  no  physical  total  loss  where  vessel 
arrives  at  port  of  destination. 

Oriswoldv.  Nat'l  Ins.  Co.,  3  Cow.  96.  64 

Vessel  being  repaired  and  successfully  pursuing 
her  voyage,  assured  cannot  abandon  as  for  tech- 
nical total  loss.  Where  part  of  cargo  is  sold  at  port  of 
necessity,  to  defray  expenses  of  repairs  to  ship,  this 
creates  no  lien  on  ship  for  same.  When  general 
average  is  fairly  settled,  in  foreign  port,  though  not 
port  of  necessity,  but  port  of  destination,  which  as- 
sured is  obliged  to  pay,  this  is  conclusive  as  between 
him  and  underwriters. 

Depau  v.  Ocean  Ins.  Co.,  5  Cow.  63,  575 

Of  extent  of  liability  on  value  of  policy  of  insur- 
ance. 

Am.  Ins.  Co.  v.  Whitney,  5  Cow.  712,  805 

An  insurance  by  a  valued  policy  on  a  cargo  out 
and  return  home,  embraces  goods  procured  by 
an  hypothecation  of  the  outward  cargo  to  its  f  ul  1 
value.  Idem.  8O5 

Where  vessel  insured  from  North  Carolina  to  New 
York,   seaworthiness  when  vessel   passed  bound- 
ary line  of  North  Carolina,  held  sufficient,  and  pre- 
vious unseaworthiness  no  defense  to  underwriters. 
Treadwell  v.  Union  Ins.  Co.,  6  Cow.  270.       905 

Illicit  trade  is  not  proved  merely  by  the  fact  of  a 

seizure  and   condemnation  therefor  in  a  foreign 

port, but  law  prohibiting  such  trade  must  be  proved. 

Francis  v.  Ocean  Ins.  Co.,  6  Cow.  404,  952 

Insurers  waive  imperfections  in  preliminary 
proofs  by  not  putting  their  refusal  to  pay  on  that 
ground.  Idem.  952 

Where  risk  is  against  total  loss  only,  this  means 
an  absolute,  not  a  technical  total  loss. 

Buchanan  v.  Ocean  Ins.  Co.,  6  Cow.  318,       922 

Voluntary  repairs  of  vessel  by  owner  of  cargo, 
does  not  give  him  an  insurable  interest.  Idem.  922 

Underwriters  may  show  incompetency  of  crew 
as  a  defense. 

Treadwett  v.  Union  Ins.  Co.,  6  Cow.  270,       9O5 

Where  vessel  disabled  master  should  procure  an- 
other if  in  his  power,  but  where  vessel  is  difficult  to 
procure  and  serious  impediments  in  way  of  putting 
cargo  on  board,  the  rule  is  not  obligatory. 

Idem.  905 

There  is  no  contribution  between  policies  con- 
taining clause  for  ratable  payment ;  each  is  liable 
to  pay  ratable  proportion  mentioned  in  the  clause. 
Lucas  v.  Jeff.  Ins.  Co.,  6  Cow.  635,  1O33 

Contra,  where  all  or  part  of  the  policies  are  with- 
out this  clause.  Idem.  1O33 

That  policies  which  do  not  contain  this  clause 
have  paid  sufficient  to  cover  whole  indemnity,  is 
defense  to  action  on  other  policies,  because  they 
are  liable  to  contribute  to  underwriters  who  have 
paid.  Idem.  1O33 

MASTER  AND  SERVANT. 

Liability  of  master  for  servant's  acts  is  determined 
by  the  question;  is  the  act  such  that  servant  can  j  us- 
tif y  himself  to  his  master. 

Harlow  v.Humiston,  6  Cow.  189,  877 

MESNE  PROFITS. 

Action  for,  sustained  by  either  real  or  nominal 
plaintiff  in  ejectment. 

Lion  v.  Burtte,  5  Cow.  408,  7O1 

In  action  for  mesne  profits,  record  in  ejectment 
suit  conclusive  evidence  of  plaintiff's  title,  and  mat- 
ters of  defense  in  original  action  cannot  be  shown 
in  mitigation  of  damages. 

Oraves  v.  Joice,  5  Cow.  261,  648 

In  action  of  trespass,  for  mesne  profits,  against 
bona  fide  purchaser,  value  of  permanent  improve- 
ments, to  extent  of  rents  and  profits  claimed,  are  al- 
lowed in  mitigation  of  damages. 

Jackson  v.  Loomis.  4  Cow.  168,  345 

A  writ  of  error,  by  defendant  in  ejectment,  will 
not  protect  him  against  an  immediate  action  for 
mesne  profits. 

Jackson  v.  Delancy.  5  Cow.  33,  564 

Recovery  of  mesne  profits  intermediate  judgment 
in  ejectment  and  affirmance  in  error,  no  bar  to  com- 
mon action  for  mesne  profits  during  residue  of  time 
defendant  was  in  possession. 

Lion  v  Burtis,  5  Cow.  408.  701 

MILITARY  BOUNTY  LANDS. 

Settler  on  military  tract,  though  under  color  of 

bona  fide  purchase,  may  be  ejected  without  pay  for 

COWEN  3,  4,  5,  6. 


GENERAL  INDEX. 


xix 


improvements,  unless  he  show  he  settled  there  be- 
fore April  8, 1813. 

Jackson  v.  Chapman,  3  Cow.  390,  165 

MISNOMER. 

Misnomer  of  defendant  must  in  all  cases  be  plead- 
ed in  abatement. 

Mann  v.  Carley,  4  Cow.  148,  338 

MONEY  HAD  AND  RECEIVED. 

Defendant  transferred  to  plaintiff,  with  guaranty, 
a  note  made  by  A,  and  subsequently  compromised 
judgment  recovered  in  his  name  against  A  by  plaint- 
iff, by  taking  notes  with  sureties  for  that  and  other 
debts,  which  notes  were  subsequently  paid.  Held, 
action  for  money  had  and  received  would  lie  against 
him  by  plaintiff. 

Tucker  v.  lues,  6  Cow.  189,  878 

Agreement  to  pay  portion  of  costs  of  suit  in  con- 
sideration of  conveyance  of  part  of  lands  that  might 
be  recovered,  held,  not  champertous,  there  being 
relationship  between  the  parties,  and  where  plaint- 
iff received  money  on  compromise  of  suit,  assumpsit 
for  money  had  and  received  will  lie  by  party  mak- 
ing such  agreement  to  recover  his  share. 

Thallhimer  v.  Brinckerhoff,  3  Cow.  623,        245 

See  also  S.  C.  in  error,  6  Cow.  90,  843 

Deeds  executed  by  plaintiff's  attorney  to  defend- 
ant prima  facie  evidence  that  he  had  received  the 
money. 

Thallhimer  v.  Brinckerhoff,  6  Cow.  90,  843 
Action  lies  against  sheriff  for  money  collected  on 
execution;  averment  that  he  received  it  as  sheriff  is 
not  necessary. 

Armstrong  v.  Garrow,  6  Cow.  465,  973 

If  sheriff  take  promissory  note  in  satisfaction  of 
ea.  sa.  without  authority  of  plaintiff,  it  is  void  un- 
less ratified  by  plaintiff,  and  then  he  can  sue  sheriff 
for  money  had  and  received.  Idem.  973 

MORTGAGE. 

Mortgage  is  not  an  independent  debt,  and  assign- 
ment of  debt  or  bond  passes  the  mortgage,  and  pay- 
ment to  mortgagee  thereafter,  though  ne  is  in  pos- 
session of  mortgage,  is  void  as  to  assignee. 

Jackson  c.  Btodget,  5  Cow.  202,  625 

Delivery  of  money  to  mortgagor  by  mortgagee, 
operates  as  payment,  whether  indorsed  on  mortgage 
or  collateral  security  or  not. 

Marvin  v.  Vedder,  5  Cow.  671.  791 

Subsequent  loan  of  the  money  to  mortgagor  is  not 

secured  by  the  mortgage.    Idem.  791 

Release  of  equity  of  redemption  by  mortgagor 

extinguishes  mortgage. 

Jackson  v.  DeWTtt,  6  Cow. 316,  92 1 

Advertisement  on  foreclosure  under  Act  Author- 
izing Loan  to  Citizens,  what  sufficient  description 
of  premises. 

Jackson  v.  Harris,  3  Cow.  241,  HO 

Foreclosure  by  advertisement  and  sale  is  com- 
plete without  deed,  where  premises  purchased  by 
mortgagee  or  his  assignee. 

Jackson  v  Golden,  4  Cow.  266,  379 

Mortgagor  or  assignor  cannot  object  that  ac- 
knowledgment was  irregularly  taken.    Idem.    379 
Foreclosure  and  sale  of  mortgaged  premises  ex- 
tinguishes debt  only  to  extent  of  amount  realized. 
Globe  Ins.  Co.  v.  Lansing,  5  Cow.  380,          691 

MOTIONS  AND  ORDERS. 

Papers  for  motion,  or  in  opposition,  should  be 
filed  by  attorney,  and  court  will  order  him  to  file 
them,  on  suggestion.  It  does  not  lie  with  party, 
who  made  affidavit,  to  oppose  motion,  to  object, 
that  it  is  sought  to  be  filed  with  view  to  prosecute 
him  for  perjury. 

Anonymous,  5  Cow.  13,  557 

On  motion  for  new  trial,  on  account  of  newly  dis- 
covered evidence,  or  to  set  aside  report  of  referees, 
on  merits  and  other  enumerated  motions  founded 
upon  affidavit,  counter  affidavits  may  be  read  with- 
out being  previously  served  on  party  moving. 

Strong  r.  Plainer,  5  Cow.  21,  66O 

Question  of  fraud  in  sale  will  not  be  tried  on 
motion. 

Hurd  v.  Magee,  3  Cow.  .35,  42 

A  motion,  though  on  calendar,  must  be  noticed 
for  the  particular  term  at  which  it  is  intended  to  be 
made. 

Beekman  v.  Reed,  5  Cow.  23,  56O 

If  party  making  case  do  not  serve  copy  of  it  on 
•opposite  party  at  least  four  days  before  term  at 
which  it  is  noticed  for  argument,  by  opposite  party, 
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on  an  affidavit  of  this  fact,  and  of  service  of  notice 
of  argument,  the  relief  sought  by  the  case  will  be  . 
denied. 

Honay  v.  Chesterman,  5  Cow.  22,  56O 

Noticing  of  non-enumerated  motion,  and  time  of 
hearing,  see 

Ex  parte  Brown,  5  Cow.  31,  563 

Court  will  not,  on  motion,  compel  a  third  person, 
no  way  interested  in  suit,  to  produce  a  private  paper 
of  his  own  for  the  inspection  of  a  party. 

Davenbagh  v.  M'Kinnie,  5  Cow.  27,  562 

Court  will  not  hear  motion  to  set  aside  nonsuit  at 
trial,  plaintiff  having  since  died,  and  only  effect  ob- 
viously being  merely  to  unsettle  the  question  of 
costs. 

Seymour  v.  Deyo,  5  Cow.  289,  658 

On  motion  to  set  aside  proceedings  on  a  bail-bond, 
affidavits  made  in  support  of  motion  entitled  in  orig- 
inal cause,  attached  to  an  order  to  stay  proceedings, 
entitled  in  bail-bond  suit,  with  notice  of  motion 
showing  real  object  of  motion,  may  be  read. 

Ex  parte  Metzler,  5  Cow.  287,  657 

Excuse  for  not  noticing  motion  for  first  day  of 
term  need  not  be  given  in  affidavit  served. 

Anonymous,  5  Cow.  423,  7O5 

Motion  to  set  aside  inquest  after  seven  years,  de- 
nied. 

Thorp  v.  Fowler,  5  Cow.  446.  714 

Matter  properly  inserted  in  bill  of  exceptions  can- 
not be  heard  on  non-enumerated  motion. 

Roosevelt  v.  Futton,  6  Cow.  48,  828 

On  case  made  upon  trial  of  feigned  issue  ordered 
by  Circuit  Court  or  Chancery,  Supreme  Court  will 
not  hear  motion  for  new  trial. 

Doe  v.  Roe,  6  Cow.  55,  831 

Sufficiency  of  affidavit  on  motion  for  leave  to 
enter  into  consent  rule. 

Jackson  v.  Stiles,  6  Cow.  391,  947 

Time  for  service  of  copies  of  supplemental  affi- 
davits for  motion  same  as  for  service  of  copies  of 
principal  affidavits. 

WUcox  v.  Rowland,  6  Cow.  576,  1O13 

Delay  in  receiving  affidavits  will  be  excuse  for 

notice  of  subsequent  day  in  term,  but  not  for  short 

notice.    Idem.  1O13 

Motion  to  issue  further  execution  on  judgment 

against  sheriff  and  sureties  should  be  on  notice  to 

both. 

Lewis  v.  Ball,  6  Cow.  583,  1O15 

Motion  for  proper  rule  in  cases  of  irregular  serv- 
ice of  copy  of  case  is  non-enumerated  motion. 

Wells  v.  Hatch,  6  Cow.  608,  1O24 

MUNICIPAL  CORPORATIONS. 

Resolution  of  Common  Council  of  City  of  Albany 
that  certain  sums  be  raised  for  certain  purposes,  is 
imperative  on  the  Supervisors  who  are  bound  to 
raise  it. 

Ex  parte  Common  Council  of  Albany,  3 
Cow.  358,  154 

By-laws  of  trustees  of  village  corporation  must  be 
reasonable,  and  are  generally  void  if  in  restraint  of 
trade. 

Dunham  v.  Trustees  of  Rochester,  5  Cow. 

462,  719 

Applied  to  by-law  requiring  hucksters  to  pay  a 
license  fee.  Idem.  719 

Corporations  must  show  their  power  to  pass  by- 
laws, and  bring  themselves  by  proof  within  that 
power.  Idem.  719 


NAVIGATION. 

Acts  granting  to  certain  citizens  exclusive  right 
of  navigating  state  waters  by  steam  power  are  re- 
pugnant to  U.  S.  Constitution  so  far  as  they  pro- 
hibit vessels  licensed  by  U.  S.  laws  from  carrying  on 
"coasting  trade." 

Steamboat  Co.  v.  LMngxtnn,  3  Cow.  713,      275 

Congress  cannnot  interfere  with  navigation  upon 
canals,  lakes  or  rivers  within  the  State.  Idem.  276 

But  may  tax  vessels  navigating  such  waters. 

Idem.  275 

NEW  TRIAL. 

Objection  to  admissibility  of  evidence  too  late  on 
motion  for  new  triai. 

Jackson  r.  Jackmin,  5  Oow.  173.  615 

A  Judge  of  the  C.  P.,  counselor,  &c.,  may  consont 

to  new  trial,  without  having  been  present  at  trial. 

Ex  parte  If'ord.  5  Cow.  20,  659 

Where  testimony  is  contradictory,  and  credibility 

of  witnesses  is  in  question,  it  is  peculiar  province 
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Payment  of  amount  of  principal  made  generally, 
•does  not  bar  action  for  amount  of  interest. 

People  v.  County  of  N.  Y.,  5  Cow.  331,          673 

PENALTIES. 

See  LANDLORD  AND  TENANT. 

Whether  penalty  imposed  by  statute  on  "  any  per- 
son "•  for  commission  of  an  offense  is  to  be  jointly  or 
severally  imposed  upon  persons  simultaneously 
committing1  it,  depends  upon  the  nature  of  the  of- 
fense, as  being  entire  or  several. 

Warren  v.  Doolittle,  5  Cow.  678,  793 

When  statute  gives  double  the  value  of  goods,  &c., 
as  penalty,  when  court  warranted  in  doubling  ver- 
dict of  jury.  Idem.  793 

PEOPLE. 

People  of  the  State   not  bound   by  restrictive 

•words  in  a  statute  unless  specially  named  therein. 

People  v.  Herkimer,  4  Cow.  345,  4O8 

People  v.  Rossiter,  4  Cow.  143,  336 

PLEADINGS. 

In  action  for  non-delivery  of  goods  to  be  paid  for 
on  delivery,  plaintiff  must  aver  and  prove  readiness 
to  pay. 

Topping  v.  Root,  5  Cow.  404.  699 

Where  delivery  was  to  be  between  Oct.  1,  and  Dec. 
1,  with  liberty  to  vendee  to  increase  amount  on  rea- 
sonable notice.    Held,  he  was  bound  to  give  notice 
before  Oct.  I,  and  prove  readiness  to  pay  for  in- 
creased quantity.    Idem.  699 
Administrator  who  goes  to  trial  on  plea  of  pay- 
ment will  not  be  let  in  to  plead  plene  administravtt. 
Martin  v.  Sarles,  4  Cow.  24,                            297 
Pleas  by  executors,  defendants,  and  omission  of 
plaintiff  to  reply;  judgment  and  proceedings.  See 

Ford  v.  Crane,  6  Cow.  71,  836 

In  action  against  heirs  or  personal  representatives 

insufficient   or    no  assets   by  descent    cannot  be 

shown  on  general  issue,  but  must  be  pleaded  or 

special  notice  thereof  given. 

Van  Deusen  v.  Brower,  6  Cow.  50.  839 

An  avowant  for  distress  for  cattle  of  a  stranger 

need  not  show  that  they  were  levant  et  couchant  on 

demised  premises. 

Wright  v.  Williams,  5  Cow.  338,  675 

In  avowry  for  a  distress  for  rent  defendant  must 
set  forth  his  title ;  if  less  that  a  fee,  it  must  be  par- 
ticularly set  out. 

Wright  v.  Williams,  5  Cow.  338.  678 

In  avowing,  executor  avowant  must  show  affirm- 
atively that  rent  fell  due  before  testator's  death. 

Idem.  678 

Defendant  in  replevin,  for  goods  distrained,  must 
set  out  strictly  and  truly  in  his  avowry  his  authority 
for  making  the  distress. 

Wright  v.  Williams,  5  Cow.  501,  733 

Pleas  bad  in  substance  are  not  cured  by  replica- 
tion. 

Oriswold  v.  NaU.  Ins.  Co.,  3  Cow.  96,  64 

Matter  of  defense  arising  after  issue  joined,  must 
be  pleaded  puis  darrien  continuance. 

Jackson  v.  Ramsey.  3  Cow.  75,  56 

Count  averring  demand  and  notice  of  dishonor  is 
satisfied  by  proof  of  facts  which  dispense  with  act- 
ual demand,  &c. 

Williams  v.  Matthews,  3  Cow.  252,  114 

Pleadings  in  action  against  bank  for  failure  to 
charge  indorser,  by  notice  of  non-payment  of  bill 
left  for  collection. 

Bk.  of  Uticav.  Smedes,  3  Cow.  662,  859 

On  demurrer  judgment  goes  against  party  com- 
mitting first  fault  in  pleading. 

Grtewold  v.  Natl.  Ins.  Co.,  3  Cow.  96,  64 

Contract  sufficiently  stated  in  first  count,  need  not 
be  repeated  in  subsequent  counts.  Idem.  64 

In  pleading  survey  under  rotten  clause  in  policy 
it  is  sufficient  to  state  that  it  is  regular.    Idem.    64 
Averment  that  ship  was  by  such  survey  declared 
unsea worthy  by  reason  of  being  rotten  is  sufficient. 
Idem.  64 

Avowry  for  taking  goods  off  premises  for  rent 
arrear,  should  show  that  tenant's  possession  con- 
tinued if  lease  have  expired. 

Burr  v.  Van  Buskirk,  3  Cow.  263,  118 

Avowry  substantially  bad  in  part  is  bad  in  whole. 

Idem.  118 

Non  damniflcatus  is   proper  plea  in  action  on 

bond  of  indemnity. 

M'Clure  v.  Erwin,  3  Cow.  313,  138 

Where  a  point  in  a  replication  consists  of  several 

facts,  the  traverse  need  not  be  confined  to  one,  but 

may  deny  them  all.    Idem.  1 38 
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When  plea  not  set  aside  as  false. 

Tucker. v.  Ladd.  4  Cow.  47,  3O5 

Plea  of  non  est  factum  puts  in  issue  the  execution 
of  the  deed  only. 

Thomas  v.  Woods,  4  Cow.  173,  347 

If  defendant's  pleas  are  in  form  separate,  but  in 
substance  one,  plaintiff  cannot  separate  them  by  re- 
plying separately  thereto. 

Shook  v.  Fulton,  4  Cow,  424,  436 

The  rule  that  nothing  which  was  a  defense  to  the 
original  action  can  be  pleaded  in  sci.  fa.  applies  onlv 
to  parties  and  privies. 

Griswold  v.  Stewart,  4  Cow.  457,  449 

After  plea  of  Statute  of  Limitations  and  answer 
to  bill  for  account  and  discovery,  is  overruled,  de- 
fendant cannot  repeat  overruled  matter  in  second 
answer. 

Murray  v  Coster,  4  Cow.  618,  5O7 

Reply  of  de  injurta,  &c.,in  action  of  trespass,  takes 

issue  merely  upon  the  excuse  set  up  by  defendant's 

Brown  v.  Bennett,  5  Cow.  181,  618 

New  matters  in  justification  of  assault  in  answer 
to  plea  of  son  assault,  &c.,  cannot  be  given  in  evi- 
dence under  general  replication,  deinjuria,  &c..  but 
must  be  set  out  specially  in  reply.  Idem.  618 

Plea  of  legacy  to  creditor  in  satisfaction  of  debt, 
should  state  that  it  was  made  in  satisfaction  of  debt 
or  was  intended  as  such. 

Williams  v.  Crary,  5  Cow.  368,  686 

Conclusion  to  pleas,  See 

Terhoss  v.  Williams,  5  Cow.  407,  7OO 

In  trespass  on  land,  plea  that  third  party  was 
seised  in  fee  and  demised  to  defendant  for  years, 
without  giving  express  color,  is  bad  on  general  de- 
murrer, as  amounting  to  general  issue. 

Collet  v.  Flinn,  5  Cow.  466,  781 

Only  plea  of  general  issue  to  record  of  judgment 
of  neighboring  State,  is  nul  tiel  record. 

Shumway  v.  Stillinan,  4  Cow.  292,  389 

Special  plea,  though  it  be  good  on  its  face,  set 
aside  at  almost  any  stage  of  proceedings,  if  sworn  to 
be  altogether  false,  in  fact,  by  plaintiff,  and  not  pre- 
tended to  be  true  by  defendant  or  his  attorney. 

Brewster  v.  Hall,  6  Cow.  34,  823 

A  declaration  on  penal  statute  creating  new  of- 
fense and  giving  action  should  show  an  offense 
against  the  State. 

People  v.  Bartow,  6  Cow.  290,  912 

Plea  served  before  bail  perfected  in  bailable  ac- 
tion is  a  nullity,  unless  received  de  hene  esse. 

Adams  v.  Minton,  6  Cow.  56,  831 

In  trespass,  plea  in  justification  by  Overseers  of 
Poor  for  seizing  plaintiff's  property,  must  show  ju- 
risdiction. 

Bowman  v.  Russ,  6  Cow.  234.  893 

In  pleading  proceedings  of  inferior  jurisdiction, 
facts  to  show  jurisdiction  must  be  set  forth. 

Dakin  v.  Hudson,  6  Cow.  221,  888 

Bowman  v.  Russ,  6  Cow.  234,  893 

In  action  in  name  of  assignee  of  non-negotiable 

draft  or  order,  against  acceptor  on  express  promise 

to  pay,  circumstances  going  to  form  consideration, 

may  be  fully  set  forth. 

De  Forest  v.  Frary,  6  Cow.  151,  864 

Declaration  on  policy  need  not  aver  interest  in 
assured. 

Buchanan  v.  Ocean  Ins.  Co.,  6  Cow.  318,       923 
Plea  of  nul  tiel  record  to  declaration  on  justice's 
judgment  may  be  joined  with  plea  of  payment. 

Witherwax  v.  Averitt,  6  Cow,  589,     '  1O1 7 

Declaration  in  ejectment  good  without  any  title 
at  all,  as  it  is  mere  matter  of  form. 

Jackson  v.  Stttes,  6  Cow.  597,  1O2O 

Plea  will  not  be  set  aside  as  frivolous  or  treated 
as  a  nullity  merely  because  it  is  held  bad. 

Davis  v.  Adams,  4  Cow.  142,  335 

POWERS. 

Power  to  two  executors  to  sell  land  does  not  sur- 
vive death  of  one  executor. 

Sharpsteen  v.  TiUou,  3  Cow,  651,  255 

Where  objects  of  power  given  to  executor  to  sell 
land  is  frustrated,  power  fails.  Idem.  255 

PRACTICE. 

Where  attorney  has  been  negligent  in  not  inform- 
ing himself  of  an  irregularity  for  several  terms,  he 
cannot  move  to  set  aside  the  proceedings. 

Rnirnn  v.  Lytle,  4  Cow.  91,  323 

Where  money  is  paid  into  court,  sum  paid  must 
be  considered  as  stricken  out  of  the  declaration. 

Bk.  of  Columbia  v.  Sutherland,  3  Cow.  336,  146 
Practice  in  such  cases.    Idem.  146 

COWEN  3,  4,  5,  6. 
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Inserting1  word  "judgment"  in  entry  of  tenant's 
default  in  ejectment,  rejected  as  surplusage. 

Jackson  v,  Stites,  5  Cow.  418,  7O3 

Following  it  by  rule  of  judgment  generally  good 

against  casual  ejector.    Idem.  7O3 

Where  two  defendants  sued  jointly  they  have  no 

right  to  enter  into  separate  consent  rules  in  name 

of  each  alone. 

Jackson  v.  Stiles,  3  Cow.  356,  153 

Supreme  Court  will  not  correct  circuit  calender. 
Allen  v  CaUunm,  6  Cow.  32,  822 

Where  declarations  includes  money  counts  with 
count  on  promissory  note,  nol.pros.  must  be  en- 
tered upon  first  before  clerk  can  assess  damages.  It 
is  at  plaintiff's  option  whether  to  have  writ  of  in- 
quiry or  assess  damages  before  clerk. 

Beard  v.  Van  Wickle,  3  Cow.  335,  146 

Where  plaintiff  took  bill  of  exceptions,  at  circuit, 
and  afterwards  made  case,  court  made  rules  that  he 
should  elect  one  and  the  other  will  be  set  aside. 

Corlies  v.  Widdifteld,  5  Cow.  415,  7O3 

Where  order  for  bill  of  particulars  becomes  abso- 
lute, practice  on  application  for  judgment  of  non 
pros. 

May  v.  Richardson,  4  Cow.  56,  3O8 

PRINCIPAL  AND  AGENT. 

See  FACTOR. 

Action  will  not  lie  to  recover  back  a  voluntary 
payment,  made  to  one  as  agent,  to  be  paid  over  to 
principal,  after  it  is  so  paid  over. 

f^rye  v.  Lockwood,  4  Cow.  454,  448 

But  where  it  comes  into  agent's  hands  illegally, 
as  by  compulsion  or  extortion,  otherwise. 

Idem.  484 

Powers  of  agents  to  bind  principals  by  their  acts, 

general  rules.    See  448 

Andrews  v.  Kneeland,  6  Cow.  354,  934 

Where  agent  has  an  interest  in  goods  placed  in  his 

hands  under  contract  to  be  sold,  principal  has  no 

right  to  demand  possession. 

HaM  v.  Daggett,  6  Cow.  653,  1O39 

A  broker  or  agent,  without  express  restriction, 
may  sell  by  sample  or  warranty. 

Andrews  v.  Kneeland.  6  Cow.  354.  934 

PRINCIPAL.  AND  SURETY. 

Sureties  not  liable  beyond  penalty  of  bond. 

Clark  v.  Bush,  3  Cow.  151,  83 

.Fairlie  v.  Lawson.  5  Cow.  424.  7O6 

Lewis  v.  Ball,  6  Cow.  583.  1O15 

Where  prisoner  enjoying  limits  under  bond  is  ar- 
rested for  a  felony  and  confined,  and  subsequently 
breaks  jail  and  escapes,  surety  on  bond  not  liable. 
Bradford  v.  Consaulus,  3  Cow.  138,  76 

PUBLIC  LANDS. 

Governor,  as  such,  has  no  authority  to  sell  public 
lands. 

Jackson  v.  Douglass.  5  Cow.,  148,  718 


QUESTIONS  OF  LAW  AND  FACT. 

On  trial  of  indictment  for  extortion,  the  question 
whether  justice's  motives  in  demanding  improper 
costs  were  corrupt,  or  whether  he  acted  through 
mistake  of  law,  are  for  the  jury. 

People  9.  Whaleu,  6  Cow.  661,  1O42 

It  is  question  of  law  whether  contract  is  usurious 
on  n-  face. 

Archiliald  r.  Thomas,  3Cow.  284,  120 

Averments  in  declaration  not  denied  in  plea,  tak- 
en as  admitted  upon  the  record. 

Thomas  v  Woods,  4  Cow.  173,  347 

Where  note  is  sought  to  be  impeached,  by  show- 
ing want  of  valuable  consideration,  and  plaintiff 
answers  by  showing  pecuniary  consideration,  and 
defendant  replies  by  giving  evidence  of  plaintiff's 
declaration  that  consideration  was  not  pecuniary  ; 
held,  question  for  jury  whether  consideration  sus- 
tained. 

.    WincheU.  v.  Latham,  6  Cow.  682,  1O49 

Power  of  attorney  to  add  one's  name  as  surety  to 
pre-existing  note,  description  of  note,  what  suffi- 
cient. 

Bunk  of  Cape  Fear  v.  Gomez,  6  Cow.  435.      902 
This  is  a  question  for  the  jury.     Idem.  962 

QUO  WARRANTO. 

See  CORPORATION. 

General  rule*  of  court  In  relation  to  pleading, 
amending,  \<-.,  are  applicable  to  proceedings  upon 
an  Information  in  nature  of  quo  uYtrranto. 

People  v.  Clark.  4  Cow.  95,  32 1 

Co  WEN  3.  4,  5,  6.  N.  Y.  R.,  9. 


The  process  thereupon,  is  either  a  venire  facias 
and  distringas,  or  asubpwna  and  attachment. 

Peopte  v.  Richardson,  4  Cow.  97,  322 

It  is  irregular  to  proceed  by  rule  to  appear. 

Idem.  322 

Of  information  in  nature  of  quo  warranto,  see 
general  discussion  under  note  to  Idem.  322 

Quo  warranto  proceedings  have  preference  on  cal- 
endar. 

People  v  Van  Slyck.  4  Cow.  297,  391 

An  information  in  the  nature  of  a  QUO  warranto, 
lies  to  correct  the  unlawful  usurpation  of  a  public 
office.  Idem.  391 

In  such  proceedings  to  try  the  title  to  a  public  of- 
fice, the  court  will  go  behind  the  return  of  the  can- 
vassers, their  action  being  ministerial,  not  judicial. 
Idem.  391 

Insolvency  and  refusal  to  pay  bill,  &c.,  not  suffi- 
cient ground  for  information,  under  Act  of  April 
7th,  1817,  to  oust  company  of  their  corporate  rights, 
People  v.  Wash.  &  Warren  Bk.,  6  Cow.  211,  885 
Total  nonuser  necessary  to  work  forfeiture. 

Idem.  885 

Quo  warranto  lies  against  person  usurping  office 
of  a  corporation. 

People  v.  Tibbits,  4  Cow.  358,  413 

Office  being  annual  is  no  objection.    Idem.      413 
Practice  and   pleadings    under  Act  to  prevent 
fraudulent  bankruptcies  by  incorporated  compan- 
ies and  proceedings  against  them. 

People  v.  Tibbits,  4  Cow.  384,  422 

Quo  \cai~ranto  lies  against  corporation  for  forfeit- 
ure of  franchises. 

People  v.  Bk  .of  Niagara,  6  Cow.  196,  879 

And  for  usurping  a  public  franchise. 

People  v.  Tibbtts,  4  Cow.  358,  413 

Information  may  charge  it  generally  with  usur- 
pation, and  on  defendants  setting  forth  incorpora- 
tion, and  justifying  under  it,  Attorney- General  may 
reply  causes  of  forfeiture  generally. 

People  v.  B'k  of  Niagara,  6  Cow.  196,  879 

Quo  warranto  against  corporation  for  forfeiture 
of  franchise,  may  be  against  company  in  corpor- 
ate name. 

People  v.  Bk.  of  Niagara,  6  Cow.  196,  885 

People  v.  Bk.  of  Hudson,  6  Cow.  217,  887 

Judgment  is  one  of  seizure.    Idem.  887 

Information  in  nature  of  quo  warranto  against 
incorporated  bank  for  exercising  banking  privi- 
leges without  warrant. 

People  v.  Bk.  of  Niagara.  6  Cow.  196,  885 

Failure  to  plead,  practice  on,  see 

People  v.  Richardson,  3  Cow.  357,  153 

Atty-Gen.,  on  information  in  nature  of  quo  war- 
ranto, may  reply  an  assignment  by  bank  in  general 
terms. 

People  v.  Bk.  of  Hudson,  6  Cow.  217,  88  7 


RECORDING  OF  DEEDS,  MORTGA- 
GES, Ac. 

Registry  acts  are  remedial,  and  should  be  liberally 
construed. 

Jackson  v.  Town,  4  Cow.  599,  6O1 

Purchaser  not  protected  thereby  unless  his  grant- 
or had  some  interest  which  would  pass  by  the  prior 
recorded  deed  under  which  the  protection  of  the 
acts  is  claimed.  lii>  m.  5O1 

Where  two  successive  conveyances  made  of  mili- 
tary lot  before  Act  of  Jan,  1794,  neither  of  which 
was  registered  under  statute,  second  has  preference. 
Jackson  v.  Harrington,  6  Cow.  135,  859 

Subsequent  sale  by  patentee  valid  if  without  no- 
tice. Idem.  859 

To  render  deed  valid  under  said  Act,  power  of  at- 
torney, under  which  deed  was  executed,  as  well  as 
deed,  must  be  deposited  pursuant  to  the  Act. 

Idem.  859 

REDEMPTION. 

Sale  of  land  on  execution  for  less  tluui  amount  of 
judgment,  after  lapse  of  16  mouths,  and  conveyance 
by  sheriff  extinguishes  lien  of  that  judgment. 

Kf  ixtrte  Stevens,  4  Cow.  l;{3,  332 

Such  sale  and  court-yam*1  destroys  lien  of  all  Jun- 
ior judgment  creditors,  mid  they  cannot  redd-in 
from  purchaser  under  judgment  older  than  one 
ii|Min  which  conveyance  made. 

Idem.  332 

A  levy  on  personal  property  sufficient  to  satisfy  «. 
'''..  is  extinguishment  of  judgment,  and  creditor 
has  not  right  of  redemption  as  It  ceases  to  be  lien  on 
rval  estate. 

/.' /  i-nii  Lawrence,  4  Cow.  417,  434 
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Judgment  creditor  redeeming1  may  pay  money 
either  to  sheriff  or  the  creditor. 

Ex  parte  Board,  I  Cow.  420,  435 

Sheriff  may  receive  current  .ank  bills  even 
against  express  directions  of  creditor.  Idem.  435 

He  may  allow  assignee  to  redeem,  without  pres- 
ent evidence  of  assignment.  Idem.  435 

A  creditor  on  judgment,  on  attachment,  before 
justice,  may  redeem  lands  sold  on  ft.  fa.  on  previous 
judgment.  Such  judgment  on  attachment  has 
same  force  as  any  other,  except  as  to  defendant's 
right  of  set  off. 

Ex  parte  CarmicJiael,  5  Cow.  17,  558 

Judgment  creditor  has  no  right  to  redeem  lands, 
unless  his  judgment  be  a  lien  thereon. 

Hurd  v.Magee,  3  Cow.  35,  42 

Where  land  is  sold  and  conveyed  before  judgment 
docketed,  it  cannot  be  a  lien.  Idem.  558 

REFERENCE. 

Reference  will  not  be  granted  while  demurrer 
pending. 

.It tn*>  a  v.  Tappen,  3 Cow.  339,  147 

One  who  moves  for  reference  is  always  entitled  to 
nominate  two  referees,  the  opposite  party  nominat- 
ing one  instead  of  one  named  in  notice. 

Backus  v.  Smith,  3  Cow .344,  149 

To  warrant  denying  reference  on  ground  that 
questions  of  law  will  arise,  the  court  must  be  satis- 
tied  that  they  will  be  questions  of  real  difficulty. 

Anonymous,  5  Cow.  423,  7O6 

Pacts  appearing  before  referees,  ordered  entered 
on  record,  so  as  to  be  reviewed  on  error. 

Reid  v.  Rens.  Glass  Factory,  3  Cow.  387,       164 
Aff'd,  Rens.  Glass  Factory  v.  Reid,  5  Cow. 

587,  703 

Manner  of  showing  how  questions  of  law  will 
arise  so  as  to  oppose  motion  for  a  reference. 

Shaw  v.  Ayrg,  4  Cow.  52,  3O6 

RELIGIOUS  CORPORATION. 

Proceedings  of  trustees  de  facto,  of  religious  soci- 
ety, though  irregularly  elected,  are  valid,  until 
trustees  are  ousted  by  judgment  at  suit  of  the  peo- 
ple. 

Trustees  of  Vernon  Soc.  v.  Hills,  6  Cow.  23,  819 

Interest  in  church  pew  is  limited  and  usuf  ructury. 


Freligh  v.  Platt,  5  Cow.  494, 
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REMEDY. 

Where  defendant  has  no  title  to  land,  sold  on  ft. 
fa.,  for  which  sheriff  has  given  certificate  of  sale  to 
purchaser,  and  indorsed  the  sum  bid  on  fi.fa.,  relief 
will  not  be  granted  on  motion,  but  purchaser 
should  go  to  court  of  equity. 

Landing  v.  Quackenbush,  5  Cow.  38,  566 

Statute  granting  new  remedy  does  not  take  away 
pre-existins:  remedy  without  express  words  or  nec- 
essary implication.  The  new  remedy  is  cumulative. 
Crittendenv.  Wilson,  5  Cow.  165,  612 

Act  authorizing  one  to  build  dam  does  not  take 
away  liability  to  action  for  overflowing  another's 
land.  Idem.  612 

Promissory  note  given  on  sale  of  church  pew,  fol- 
lowed by  possession  in  vendee,  cannot  be  avoided 
on  ground  that  vendor  reruses  to  convey  ;  remedy 
is  by  compelling  a  performance. 

Freligh  v.  Platt,  5  Cow.  494,  731 

Where  injury  done  to  another  by  negligence  is 

both  direct  or  immediate  and  consequential,  the 

party  injured  has  an  election  either  to  bring  case  or 

trespass. 

ATAUiiter  v.  Hammond,  6  Cow.  342,  93O' 

Where  defect  appears  on  face  of  declaration,  rem- 
edy is  by  motion  in  arrest,  not  for  new  trial. 

Sargent  v. .  5  Cow.  106,  59O 

For  debauching  female  servant,  plaintiff  has  elec- 
tion to  bring  either  case  or  trespass. 

Moran  v.  Dawes,  4  Cow.  412,  432 

RIPARIAN  RIGHTS. 

See  WATER-COURSES. 

Owners  of  land  on  stream  where  tide  does  not  ebb 
and  flow,  own  bed  of  the  stream  to  the  center. 

People  v.  Seymour,  6  Cow.  579,  1O14 


SALE. 

See  VENDOR  AND  PURCHASER. 

SEAL. 

See  COVENANT. 

Where  seals  torn  off  by  mistake  by  third  person 
having  deed  in  custody  as  agent  for  both  parties,  it 
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does  not  vitiate  it.but  covenant  will  still  lie  thereon. 
Rees  v.  Overbaugh,  6  Cow.  746,  1O71 

SE  OUOTION. 

For  debauching  female  servant,  plaintiff  has  elec- 
tion to  bring  either  case  or  trespass, 

Moran  v.  Dawes,  4  Cow.  412,  43)2 

Slightest  acts  of  service  sufficient  to  establish  re- 
lation of  master  and  servant  in  such  case. 

Idem.  432 

Action  by  mother  for  seduction  of  daughter  sus- 
tained, though  at  time  of  seduction,  daughter  was 
in  the  employ  of  another,  she  having  returned  to 
her  home  prior  to  birth  of  child. 

Sargent  v. ,  5  Cow.  106,  59O 

SERVICE. 

Service  of  papers  on  attorney  should  be  within 
office  hours. 

Oshiel  v.  De  Graw,  6  Cow.  63,  833 

Not  sufficient  proof  of  service  of  order  of  remov- 
al of  paper,  that  it  was  found  by  overseers  among 
papers  of  predecessor. 

Overseers  of  Gwttderland  v.  Same  of  Knox, 

5  Cow.  363,  684 

Objections  to  time  of  service  of  notice  of  appeal, 

from  order  for  removal  of  pauper,  waived  where 

respondents  appear  and  pray  and  obtain  time  for 

hearing  upon  it.    Idem-  684 

Alternative  mandamus  to  judges  of  C.  P.  may  be 

served  in  vacation,  by  showing  the  original,  and 

delivering  a  copy. 

People  v.  Westchester,  4  Cow.  403,  429 

SET-OFF. 

In  action  against  defendant  personally,  on  decree 
of  surrogate  for  payment  of  money,  defendant  may 
set  off  personal  claim  due  from  plaintiff. 

Dubois  v.  Dubois,  6  Cow.  494,  983 

In  action  by  owner  for  service  of  slave  who  de- 
serted him  and  worked  for  another,  evidence  of  ad- 
vances to  slave  however  necessary  they  were,  are 
not  a  set-off. 

Trongott  v.  Byers,  5  Cow.  480,  726 

Judgment  against  A.  purchased  by  B.  before  as- 
signment by  A.  of  his  judgment  against  B,,  may  be 
set  off  against  judgment  against  B.,  in  hands  of  A.'s 
assignee  without  knowledge. 

Chamberlain  v.  Day,  3  Cow.  353,  152 

Notice  of  set-off  need  not  claim  balance  to  entitle 
defendant  to  judgment. 

People  v.  Judges  of  Onondaga,  4  Cow.  21,     296 

Where  judgment  recovered  for  costs,  judgment 

debtor  cannot  off-set  a  judgment  against  creditor, 

purchased  thereafter  so  as  to  defeat  attorney's  lien. 

Braat  v.  Koon,  4  Cow.  416,  434 

Rule  of  set-off  is  same  at  law  as  in  equity. 

Van  Beuren  v.  Van  Gaasbeck,  4  Cow.  496,   463 
In  action  on  judgment,  in  name  of  judgment  cred- 
itor, for  benefit  of  assignee,  defendant  cannot  set 
off  debt  due  from  assignee. 

Wheeler  v.  Raymond,  5  Cow.  231,  663 

So  in  action  brought  by  trustee  for  beneflt  of  cea- 

tui  que  trust.    Idem.  663 

Set-off  cannot  be  pleaded,  but  must  be  by  notice 

with  general  issue. 

Williams  v.  Crary,  5  Cow.  368,  686 

Canceled  bond  cannot  be  set  off.    /•'•/.(.  686 

Set-off  not  allowed  against  uncertain  damages. 

Hepburn  v.  Hoag,  6  Cow.  613,  1O26 

Judgment  obtained  by  attachment  in  justice's 
court  without  defendant's  appearance,  cannot  be 
set  off  on  motion  against  judgment  in  court  of  rec- 
ord. 

People  v.  Judges  of  Delaware  Co.,  6  Cow. 

598,  1020 

Set-off  cannot  be  made  of  a  debt  or  demand 
against  any  one  other  than  the  plaintiff  of  record. 

Johnson  v.  Bridge,  6  Cow.  693,  1O53 

Thus  in  action  by  transferee  of  note  after  matur- 
ity against  maker,  claim  against  payee  inadmissible 
as  a  set-off.  Idem.  1O53 

A  set-off  must  be  a  subsisting  debt  in  presenti,  and 
due  from  the  plaintiff  alone,  or  plaintiffs  together, 
to  the  defendant  alone,  or  defendants  together. 

Wolfe  v.  Washburn,  6  Cow.  261,  9O2 

SHERIFF. 

See  EXECUTION,  ESCAPE,  &c. 

Sheriff's  deed  relates  back  to  time  of  sale. 

Jackson  v.  Ramsay,  3  Cow.  75,  56 

Sheriff's  omission  to  file  certificate  of  sale  of  land 

according  to  statute,  will  not  prejudice  purchaser. 

Jackson  v.  Young,  5  Cow.  269,  651 
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Misrecital  of  judgment  in  sheriff's  deed  is  not  ma- 
terial. 

Jackson  v.  Streeter,  5  Cow.  529,  743 

What  shows  sufficient  authority  for  the  sale. 

Idem.  743 

Interference  by  plaintiff  in  collection  of  execu- 
tion, discharges  sheriff  from  liability. 

Armstrong  v.  Garrow,  6  Cow.  465,  973 

Gorham  c.  Gale,  6  Cow.  467.  note,  974 

SHIPPING. 

Where  general  owner  of  vessel  parts  with  his  own- 
ership and  possession  in  vessel  to  a  charterer,  the 
latter  is  considered  owner,  and  the  former  has 
no  lien  for  freight :  contra,  where  owner  retains 
possession  and  control. 

Clarkson  v.  Edes,  4  Cow.  470.  454 

In  latter  case  he  may  enforce  his  claim  by  deten- 
tion of  goods  until  payment,  or  by  action  in  name  of 
master  on  bills  of  lading.  Idem.  454 

The  question  whether  ownership  and  possession 
has  been  parted  with  to  the  charterer,  must  be  de- 
termined from  the  charter-party.  Idem.  454 

Owners  of  ships  are  bound  by  master's  acts,  un- 
less they  are  on  board  and  attending  to  the  business 
of  the  ship  exclusively  themselves.  It  is  not  enough 
that  owner  is  on  board  as  supercargo. 

Ward  v.  Green,  6  Cow.  173,  371 

As  to  what  is  a  general  ship,  see.  Idem.  371 

Where  vessel  is  disabled  and  owner  voluntarily 
receives  goods  at  intermediate  port,  he  is  liable  for 
freight  pro  rota. 

Welsh  v.  Hicks,  6  Cow.  504,  98  7 

Owner  may  demand  goods  and  is  discharged  from 
freight  both  full  and  pro  roJa.'where  master  refuses 
to  repair  and  send  on  goods,  or  procure  another  ves- 
sel. Idem.  987 

And  where  promise  of  master  to  do  so  was  made 
under  circumstances  to  excite  suspicion  of  his  sin- 
cerity bona  fides,  is  a  question  for  jury. 

Idem.  987 

SLANDER  AND  LIBEL. 

On  motion  in  arrest  of  judgment,  words  are  tak- 
en to  have  been  proved  as  laid. 

Demarest  r.  Harlng,  6  Cow.  76.  838 

Words  are  to  be  understood  according  to  their 
plain  and  natural  import.  Idem.  838 

Jury  are  to  decide  whether  words  were  used  mali- 
ciously and  with  a  view  to  defame.  Idem.  838 

Court  is  to  determine  whether  words,  as  found  by 
jury,  form  legal  basis  of  an  action.  Idem.  838 

To  be  actionable,  per  se,  words  must  impute  some 
act  constituting  a  crime  or  misdemeanor  for 
which  corporeal  punishment  may  be  inflicted. 

Idem.  838 

Words  importing  that  plaintiff  applied  to  defend- 
ant for  him  to  make  away  with  unborn  child,  ac- 
tionable. Idem.  838 

Words  spoken  of  person  in  particular  calling  or 
profession,  see  Idem.  838 

In  cases  of  doubt,  jury  are  to  determine  in  what 

sense  words  were  used.    Idem.  838 

Goodrich  v.  Woolcott,  3  Cow.,  231,  1O7 

Action  lies  for  words  not  actionable,  per  se,  when 
special  damage  is  caused,  as  breach  of  marriage 
contract. 

Moody  v.  Baker,  5  Cow.  351.  68O 

What  sufficient  allegation  of  charge  of  crime 
against  nature,  see 

Goodrich  r.  Woolcott,  3  Cow.  231.  1O7 

Office  of  innuendo  is  merely  explanatory.  It  can- 
not enlarge  meaning  of  words  beyond  their  natural 
signification.  Idem.  1O7 

Charge  of  delivery  of  paper  to  jury  by  witness  to 
influence  Jury,  is  actionable  as  amounting  to  charge* 
of  embracery. 

Gibbs  v.  Dewey,  5  Cow,  503,  734 

To  render  words  actionable  they  need  nnt  be  stat- 
ed with  same  certainty  as  in  an  indictment. 

lil>  in.  734 

In  slander  words  must  be  proved  as  laid.  Proof  of 
equivalent  words  is  insufficient. 

For  v.  Vanderheck,  6  Cow.  513,  738 

All  words  laid  in  declaration  need  not  be  proved, 
but  only  enough  to  sustain  action.  Idem.  738 

Words  in  which  slander  is  conveyed  must  be 
proved.  Idem.  738 

Where  one  requested  justice  to  be  particular 
about  keeping  minutes  of  testimony,  and  after 
completing  it  demanded  them,  saying  he  wanted 
to  prosecute  witness  for  perjury;  and  on  another 
occasion  said  that  witness  swore  falsely.  Held  ac- 
tionable. Idf.m.  738 

In  action  for  charge  of  perjury,  evidence  of  proof  i 
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of  charge  in  justification  must  be  sufficient  to  con- 
vict on  criminal  prosecution. 

Woodbeck  v.  Ketter.  6  Cow.  118.  853 

Notice  of  justification  should  be  proved  with 
great  particularity.  Idem.  853 

In  slander,  for  charging  plaintiff  with  specific  of- 
fense, defendant  cannot  show  in  mitigation  of  dam- 
ages, or  otherwise,  that  the  charge  was  generally  re- 
ported to  be  true. 

Matson  v.  Buck,  5  Cow.  499,  733 

To  say  of  one,  "he  has  been  with  a  sow,"  holden 
legal  slander:  the  declaration  averring  that  the  de- 
fendant intended  to  charge  plaintiff  with  the  crime 
against  nature. 

Woolcott  v.  Goodrich,  5  Cow.  714,  8O5 

Aff'g3Cow.231.  1O7 

SLAVE. 

Children  of  slave  are  capable  of  inheriting  lands 
granted  to  ancestors  for  services  in  Revolutionary 
War. 

Jackson  v.  Lervay,  5  Cow.  397,  697 

SPECIFIC  PERFORMANCE. 

Decree  of  specific  performance  is  in  the  discretion 
of  Court  of  Chancery. 

Seymour  v.  Delancy,  3  Cow.  445,  184 

Party  claiming  performance  must  show  contract 
entered  into  upon  adequate  consideration,  free  from 
fraud,  misrepresentation  or  surprise,  and  it  must 
not  be  hard,  unconscionable  or  unequal. 

Idem.  184 

Where  vendor  flies  bill  for  specific  performance, 
it  is  sufficient  if  he  show  good  title  at  time  of  decree, 
unless  time  be  essence  of  contract.  Idem.  184 

Equity  requires  stronger  reasons  for  setting  aside 
agreement  or  delivering  it  up,  than  would  be  suffi- 
cient to  warrant  denying  specific  performance. 

Idem.  184 

Upon  exceptions  to  master's  report  in  favor  of 
title  on  bill  for  specific  performance  of  contract  for 
sale  of  lands,  title  appearing  doubtful ;  held  to  be 
proper  case  for  issue  at  law. 

Delancy  v.  Seymour,  5  Cow.  714,  806 

STATUTES. 

Construction  of  statute  requiring  masters  of  ships 
to  give  bonds  for  passengers  imported. 

New  York  v.  Staples,  6  Cow.  169,  87O 

The  statute  is  not  repugnant  to  U.  S.  Constitution. 
Idem.  8  7O 

In  construing,  intention  of  legislature  is  to  be  fol- 
lowed, though  contrary  to  its  letter. 

Jackson  v.  Colling,  3  Cow.  89,  61 

Statute  incorporating  bank  is  a  public  act. 

Bk.  of  Utica  v.  Swedes,  3  Cow.  662,  259 

Statute  affecting  vested  right  is  strictly  construed; 
but  this  rule  does  not  apply  if  it  affects  the  remedy 
merely. 

People  v.  Tihbits,  4  Cow.  384,  422 

"Shall"  or  "may,"  as  used  in  statutes,  only  imper- 
ative when  public  rights  or  interests  are  concerned, 
when  intended  for  benefit  of  an  individual,  permis- 
sive only. 

Malcolm  v.  Rogers,  5  Cow.  188,  62O 

Statute  of  Feb.  17, 1809,  legalizing  marriages  and 
births  of  slaves,  was  retrospective. 

Jackstm  r.  Lerray,  5  Cow.  397,  697 

Penal  statute  strictly  construed. 

Stnmo  v.  Stebbim,  5  Cow.  210,  628 

Penal  statute  wijl  not  be  extended  by  an  equitable 
construction. 

Mycn  v.  Foster,  6  Cow.  567.  1O1O 

STATUTE  OF  FRAUDS. 

Where  the  promise  to  pay  the  debt  of  another 
arises  out  of  some  new  consideration  of  benefit  or 
harm  moving  between  the  newly  contracting  par- 
ties, it  is  not  within  the  statute,  though  original 
debt  still  subsist. 

Farley  v.  Clrreland,  4  Cow.  4,'C,  439 

Where  M.  owed  F.,  and  C..  in  consideration  that  M. 
delivered  to  him  hay  to  valu«>  of  the  debt,  prom- 
ised by  parol  to  pay  F.,  hold,  not  within  the  statute. 
Idem.  439 

Sale  of  goods  to  A.  on  B.'s  request.  Is  good  consid- 
eration for  B.'s  promise  to  pay  for  them  ;  but  to  be 
valid,  must  IK-  in  writing. 

Gallaqer  r .  f  Irunci,  6  Cow.  :t4«,  93 1 

Contract  by  parol  madi*  with  debtor  and  purchas- 
er of  his  lands  under  Mir  on  ti./n..  Intermediate  sale 
and  giving  of  deed  by  which  such  third  party  took 
deed  from  purchaser.  Held,  in  a*iwwi*it  by  debtor 
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to  be  void  within  statute  of  fraud,  and  void  for  want 
of  consideration. 

Van  Alstine  v.  Wimple,  5  Cow.  162,  61O 

If  part  of  entire  promise  be  void  under  Statute  of 
Frauds,  whole  is  v«id.  Idem.  61O 

Written  recognition  of  contract,  void  under  Stat- 
ute of  Frauds,  makes  it  binding1. 

Gale  v.  Mxon,  6  Cow.  445,  966 

STAY  OF  PROCEEDINGS. 

Where  cause  is  noticed  for  trial,  and  defendant 
then  obtains  order  to  stay  proceedings,  with  view  to 
move  for  reference,  motion  will  not  be  granted,  ex- 
cept on  paying1  costs  of  preparing;  for  trial  to  time 
order  was  served. 

Fish  v.  Wright,  5  Cow.  289,  651 

On  death  of  plaintiff  after  verdict,  but  before 
judgment,  proceedings  not  stayed  until  administra- 
tion granted,  but  cause  proceeds  same  as  if  plaintiff 
had  lived. 

Springsted  v.  Jayne.  4  Cow.  423,  436 

Proceedings  stayed  until  costs  «paid  in  suit  for 
same  cause  in  U.  8.  Circuit  Court. 

Jackson  v.  Carpenter.  3  Cow.  22,  38 

Order  to  stay  proceedings  by  commissioners  is 
voidable  only,  not  void. 

Jackson  v.  Jackson,  3  Cow.  73,  55 

Motion  to  stay  proceedings  until  costs  in  former 
suit  are  paid,  is  in  season  if  made  at  any  time  while 
latter  is  in  course  of  litigation. 

Jackson  v.  Miller,  3  Cow.  57.  5O 

Circuit  judge  may  order  stay  after  verdict,  though 
before  case  settled. 

Rose  v.  Bates,  3  Cow.  28,  4O 

After  four  days  from  time  of  entering  rule  for 

judgment,  it  is  perfect,  and  commissioners  have  no 

power  to  stay  proceedings  with  view  to  motion  for 

a  new  trial, 

Grant  v.  Root,  3  Cow.  a54,  1 52 

Where  cause  was  removed  from  C.  P.  by  habeas 
corpus,  and  plaintiff  brought  new  suit  in  C.  P..  pro- 
ceedings in  latter  stayed  until  costs  of  first  paid. 

Ex  parte  Stone,  3  Cow.  380,  162 

Where  plaintiff  brought  action  of  covenant  in  C, 
P.,  and  judgment  given  on  demurrer  for  defendant, 
and  then  he  sued  in  Supreme  Court  on  same  instru- 
ment for  same  and  additional  breaches,  proceedings 
stayed  until  costs  of  first  action  paid. 

Ripley  v.  Benedict.  4  Cow.  19,  295 

Where  action  for  mesne  profits  brought  in  name 
of  nominal  party  in  ejectment,  proceedings  stayed 
until  security  for  costs  filed. 

Jackson  v.  Peer,  4  Cow.  147,  338 

Plaintiff  taking  benefit  of  Insolvent  Act,  pending 
suit,  is  no  cause  for  staying  proceedings,  until  se- 
curity for  costs  filed,  If  his  assignees  are  within  ju- 
risdiction of  court. 

Schodlcraft  v.  Lathrop,  5  Cow.  17,  559 

Where  judgment  is  against  plaintiff  in  suit  carried 
on  for  benefit  of  assignee,  the  latter  is  liable  for 
costs.  Idem,  559 

Order  to  stay  proceedings  with  view  to  non-enum- 
erated motion,  inoperative,  unless  accompanied 
with  notice  of  motion. 

Roosevelt  v.  Fulton,  5  Cow.  438,  71 1 

Where  served  on  sheriff  to  stay  proceeding  on  ex- 
ecution, it  may  be  vacated  on  motion,  or  he  may 
disregard  it  at  his  peril.  Idem.  711 

Stay  of  proceedings  ordered  in  action  against 
surety  on  bond  given  on  appeal  from  justice's 
court,  on  his  paying  into  court  amount  of  penalty 
with  costs. 

Oshtel  v.  De  Gruw,  6  Cow.  63,  833 

Writ  of  error  by  plaintiff  in  ejectment  stays  at- 
tachment against  lessors  for  non-payment  of  costs. 
Jackson  u.  Smith,  6  Cow.  580,  1O14 

Proceedings  stayed  against  special  bail,  pending 
writ  of  error  brought  by  principal. 

Wheeler  v.  Raymond,  6  Cow.  582,  1O15 

Writ  of  error  does  not,  per  se,  stay  execution,  bail 
in  error  is  necessary. 

Bromagham  v.  Clapp,  6  Cow.  611,  1O25 

SURETY. 

See  PRINCIPAL  AND  SURETY. 

SURROGATES'  COURT. 

Right  of  distributee  to  prosecute  appeal  from  sur- 
rogate's, decree  falls  on  birth  of  posthumous  child 
entitled  to  estate. 

Reid  v.  Vanderheyden,  5  Cow.  719,  8O7 

Debt  lies  on  decree  of  surrogate  for  payment  of 
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money,  as  decree  changes  character  of  claim  into 
one  against  defendant  personally. 

Diitxtis  v.  Diibois,  6  Cow.  494,  983 

And  after  decree,  surrogate  has  no  authority  to 
receive  money.  Idem.  983 

Such  decree  is,  In  itself,  in  such  action,  evidence 
of  the  will,  and  that  defendant  was  executor. 

Idem.  983 

Order  of  surrogate  on  making  decree,  establish- 
ing will  that  each  party  pay  his  own  costs  is  not  ap- 
pealable. 1.  Because  not  a  decree  in  form.  2.  Be- 
cause surrogate  has  no  power  in  such  case  to  award 
costs,  and  decree  in  form  for  costs  is  coram  non  j\i- 
dice,  and  void  without  reversal. 

Reid  v.  Vanderheyden,  5  Cow.  719,  8O7 


TENANT  FOR  LIFE. 

Practical  location  of  boundaries  by  remainder- 
man will  not  bind  owner  of  particular  estate,  un- 
less done  with  his  consent. 

Doe  v.  Thompson,  5  Cow.  371,  687 

TENANT  IN  COMMON. 

Acts  of  portion  of  grantees,  tenants  in  common, 
in  locating  land  under  deed  will  not  affect  the  co- 
tenants,  unless  it  appear  that  they  sanctioned  these 
acts  In  some  way. 

Jackson  v.  Moore,  6  Cow.  708.  1O58 

TENANT  BY  COURTESY. 

What  amounts  to  seisin  in  wife  to  entitle  hus- 
band to  hold  as  tenant  by  courtesy. 

Jackson  v.  Johnson,  5  Cow.  74,  579 

In  1787.  A  was,  by  legislature,  vested  in  fee,  with 
lands  in  trust,  for  B,  a  female  infant,  and  others, 
having  power  to  sell.  On  5  Nov.,  1792,  A  conveyed 
trust  property  to  B.  In  1793,  B  had  a  son,  born  alive 
by  C,  and  a  daughter,  Sept.  30, 1795.  B.  died  July 
1797,  being  then  of  age  of  21  years,  C  surviving ;  the 
son  died  intestate  and  unmarried,  in  1816,  and  C  died 
in  1817,  the  daughter  surviving.  Held,  C  was  tenant 
by  the  courtesy  when  he  died. 

Jackson  v.  Johnson,  5  Cow.  74.  579 

TENDER. 

See  CONTRACT,  INTEREST,  JUDGMENT,  EXECU- 
TION, #c. 

TIME. 

Where  computation  of,  in  statute,  is  to  be  from 
certain  date  or  act  done,  day  of  date  or  act  is  ex- 
cluded. 

Homan  v.  LteweU,  6  Cow.  659,  1O41 

Fractions  of  day,  as  between  parties,  will  not  be 
noticed  to  determine  whether  execution  issued  be- 
fore judgment  record  filed. 

Small  v.  M^Chesney,  3  Cow.,  19,  3  7 

TRESPASS. 

See  TROVER. 

Lessor  in  ejectment  may  bring  trespass  against 
defendant,  for  injury  done  the  freehold  after  judg- 
ment, and  before  hah.  fac.  poss.  executed. 

Dewey  v.  Osborn,  4  Cow.  329,  4O3 

After  re-entry  of  disseisee,  he  may  maintain  tres- 
pass against  disseisor  and  his  servants.  Idem.  4O3 

Where  there  are  several  demises  laid,  trespass 
brought  in  name  of  lessor  upon  whose  title  recovery 
had.  Idem.  4O3 

TRIAL. 

See  EVIDENCE,  WITNESS,  &c. 
Court  will  put  off  cause  on  usual  affidavit  of  de- 
fendant of  absence  of  material  witness,  &c.,  at  first 
circuit  for  which  trial  noticed,  unless  apparent  as 
intended  for  delay. 

Hooker  v.  Rogers,  6  Cow.  577,  1O13 

If  judge  refuse  to  put  off  trial  on  proper  cause 

shown,  verdict  set  aside,  though  defendant  appear 

and  contest  suit.    Idem.  1O13 

Notice  for  next  term,  generally,  sufficient. 

Jackson  v.  Bronson,  4  Cow.  51,  3O6 

Where  there  is  defect  in  notice  of  trial,  court  will 
inquire  whether  attorney  is  mislead  thereby. 

Bander  v.  CoviU,  4  Cow.  60,  3O6 

Order  on  calendar  determined  by  date  of  first  is- 
sue in  the  cause. 

Qriswold  v.  Stewart,  3  Cow.  16,  36 
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Question  which  has  been  repeatedly  asked  and  an- 
swered on  trial  without  objection,  cannot  be  after- 
wards objected  to,  on  ground  that  answer  is  inad- 
missible. 

M'Kee  v.  Nelson,  4  Cow.  £55,  412 

It  is  in  discretion  of  court  to  hear  evidence,  after 
summing1  up  commenced. 

Jackson  v.  TaUmadge,  4  Cow.  450,  446 

Ordinary  affidavit  is  sufficient  to  put  off  cause  at 
circuit,  unless  circumstances  of  suspicion  appear 
from  counter  affidavit,  or  otherwise.  It  is  not  such 
a  circumstance,  that  absent  witness  is  plaintiff's 
attorney. 

Ogden  v.  Payne,  5  Cow.  15,  558 

Charge  of  court  should  include  such  views  as  to 
credibility  of  witnesses,  as  the  law  requires  the  jury 
to  consider. 

Dunlap  v.  Patterson,  5  Cow.  243,  64O 

A  witness  has  no  right  to  deliver  paper  to  jury 
without  direction  of  the  court. 

Oibhs  v.  Dewey,  5  Cow.  503,  734 

Suit  on  policy  against  incorporated    insurance 

company,  not  entitled  to  preference  under  statute. 

Anonymous,  6  Cow.  41,  825 

Evidence  of  previous  incumbrances  admitted  on 
issue,  as  to  sufficiency  of  certain  property,  to  satisfy 
judgment. 

Norris  v.  Badger,  6  Cow.  449.  967 

Plaintiff  cannot  carry  cause  down  to  trial,till  judg- 
ment by  default  entered  against  one  omitting  to 
plead. 

Van  Schaick  v.  Trotter,  6  Cow.  599,  1O21 

In  action  against  several,  where  one  pleads  and 
another  suffers  judgment  by  default,  damages  must 
be  assessed  against  both  by  same  jury.  Idem.  1O21 

A  party  cannot  go  to  the  jury  on  contradictory 
and  irreconcilable  grounds. 

Winchell  v.  Latham,  6  Cow.  682,  1049 

Where  witness  on  cross-examination  is  asked  gen- 
erally if  he  ever  communicated  fact  testified  to,  to 
any  one,  and  if  so,  to  whom,  and  he  replies  to  the 
party  calling  him,  it  does  not  entitle  such  party  to 
pursue  the  inquiry  as  to  his  own  reply  and  other 
communications.  Idem.  1O49 

Expression  of  opinion  against  party  is  principal 
cause  of  challenge,  though  not  from  favor  or  ill 
will. 

Ex  parte  Vermilyea,  6  Cow.  555,  1O05 

Challenge  for  principal  cause  forms  part  of  record 
and  certiorari  will  lie  to  review  it  in  criminal  cause 
and  writ  of  error  in  civil  cause.  Otherwise,  of  a 
challenge  to  the  favor.  The  former  may  be  de- 
murred to.  or  issue  taken  upon  it.  Idem.  1OO5 

Jury  at  instance  of  either  party  may  be  polled  at 
any  time  before  verdict  recorded,  whether  it  be 
sealed  or  oral. 

For  v.  Smith,  3  Cow.  23,  38 

Where  jury  improperly  separate  and  this  is  fol- 
lowed by  slightest  suspicion  of  abuse,  verdict  will  be 
set  aside. 

Oliver  v.  Trustees,  Ac.,  5  Cow.  283,  656 

In  action  of  debt  under  statute,  against  toll  gath- 
erers of  turnpike  stockholder  of  turnpike  company 
is  a  competent  juror. 

Williams  v.  Smith,  6  Cow.  166,  869 

TROVER. 

Trover  cannot  be  maintained  without  right  of 
possession, 

Hall  v.  Daggett,  6  Cow.  653,  1O39 

Mortgagee  in  possession  may  maintain  trover. 

Reynolds  r.  Shuler,  5  Cow.  323,  67O 

TRUST  AND  TRUSTEES. 

Trust  need  not  be  created  by  writing,  but  must  be 
manifested  and  proved  by  writing. 

Whetan  v.  Whelan,  3  Cow.  537,  216 

When  conveyance  from  trustee  to  cestui  true  trust 
presumed. 

Jackson  v.  Cole,  4  Cow.  587,  497 

Purchase  by  agent  or  trustee  for  the  sale  may  be 
set  aside  on  application  of  principal  or  cestni  (fue, 
trwtt,  if  made  in  reasonable  time. 

Hawley  v.  Cramer,  4  Cow.  717,  ."•  I  •; 

Such  right  to  purchase  can  only  be  questioned  by 
principal  or  ct*tut  (jilt,  trwtt.  Idem.  .">-»  ~t 

Judgment  was  entered  on  bond  and  warrant  of 
attorney  for  benefit  of  several  creditors,  and  levy 
made*  on  real  estate.  Three  of  the  creditors  agreed 
to  authorize  agent  to  attend  sale,  and  purchase  for 
their  benefit;  he  did  so,  and  afterwards  sold  same 
to  IHHUI  fide  purchaser.  Held,  that  purchaser  ac- 
quired good  title,  and  that  the  three  creditors  were 
accountable  to  remaining  creditors,  for  share  of 
profits.  Idem.  542 
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Trust  in  land,  excepting  resulting  trust,  must  be 
manifested  in  writing,  but  may  be  declared  either 
before  or  after  conveyance  to  a  trustee. 

Jackson  v.  Moore,  6  Cow.  706,  1O58 

To  make  out  resulting  trust  In  lands  where  con- 
sideration paid  by  another,  it  must  be  paid  before 
execution  of  deed.  Idem.  1 058 

One  may  by  same  conveyance  take  an  undivided 
portion  of  land  to  himself,  and  be  trustee  of  other 
portions  of  same  land,  and  afterwards  buy  in  and 
take  conveyances  to  himself  from  all  his  cestuis  que 
trust.  Idem.  1O58 

TURNPIKE  COMPANIES. 

Company  not  accountable  for  recovery  under 
statute  against.tollgatberer  for  demanding  toll  after 
gates  ordered  opened  by  commissioners. 

Williams  v.  Smith,  6  Cow.  166,  869 

After  gate  ordered  opened  because  road  out  of  re- 
pair, it  cannot  be  shut  until  commissioner  certifies 
it  to  be  in  sufficient  repair.  Idem.  869 

Certificate  of  commissioner,  in  due  form,  is  con- 
clusive and  will  protect  toll-gatherer.  Idem.  869 


UNDUE  INFLUENCE. 

Undue  influence,  what  essential  to  make  out  case 
of,  see 

Whelan  v.  Whelan,  3  Cow.  537,  216 

Conveyance  procured  by  son  from  father,  when 
set  aside  on  ground  of  undue  influence. 

Idem.  216 

USURY. 

Where  bond  for  payment  of  principal  in  install- 
ments with  interest,  is  susceptible  of  two  significa- 
tions, one  usurious,  the  other  not ;  held,  not  usu- 
rious. 

Archibald  v.  Thomas,  3  Cow.  284,  126 

Mortgage  created  for  purpose  of  being  assigned 
at  greater  discount  than  7  per  cent,  not  usurious  un- 
less assignee  knew  at  time  of  assignment,  of  pur- 
pose for  which  mortgage  was  made. 

Jackson  v.  CoWen,  4  Cow.  266,  379 

Contract  to  sell  cows  for  double  the  number  to 
be  returned  in  four  years,  not  usurious. 

Spencer  v.  Tilden,  5  Cow.  143,  6O4 

Or  to  sell  sheep  for  double  the  number  to  be  re- 
turned in  three  years. 

Holmes  v.  Wetmore,  5  Cow.  148,  n,  606 

Inquiry  in  alternative  consideration  allowed,  to 

determine  whether  a  penalty  or  liquidated  damages, 

and  when  it  appears  to  be  beyond  tne  value  of  either, 

it  will  be  construed  in  the  nature  of  a  penalty. 

Spencer  v.  Tilden,  5  Cow.  144,  6O4 

Contract  to  allow  agent  20  per  cent,  on  sale,  and 

one  third  of  net  proceeds  after  deducting  per  cent. 

to  apply  on  amount  advanced,  until  liquidated,  is 

not  usurious. 

Hall  v.  Daggett,  6  Cow.  653,  1039 


VARIANCE. 

Judge  must  notice  objection  for  substantial  and 
material  variance  between  declaration  and  evidence 
though  after  defendants'  counsel  has  summed  up. 

Mills  v.  McCoy,  4  Cow.  406,  43O 

Where  there  is  variance  between  declaration  and 
ac  etiam,  bail  discharged  on  motion. 

Pell  r.  Grigg,  4  Cow.  426,  437 

Default  against  defendant  for  want  of  plea,  set 
aside  for  variance  between  count  and  writ  as  to 
Christian  name  of  one  of  defendant. 

Henderson  i\  nallantinc,  4  Cow.  540,  483 

Promissory  note  indorsed  long  after  it  is  due  may 
be  declared  on  as  indorsed  when  It  fell  due. 

Parsons  v.  Parsons,  5  Cow.  476,  724 

Declaration  not  set  aside  on  ground  that  it  varies 
from  original  writ. 

Hall  v.  B'k  of  Vtica,  6  Cow.  70,  836 

Where-  record  of  judgment  declared  on  as  of  Oct. 

1H13,  showed  it  entered  Oct.,  1814,  held  fatal  variance. 

Vail  r.  .Sniff /i,  4  Cow.  71,  313 

Hut  plaintiff  was  allowed  to  withdraw  it  and  move 

court  below  to  amend  record.    Idem.  313 

Where  records  when  produced  on  trla    do   not 

agree,  with  declaration,  objection  may  In-  made  for 

variance. 

Dakin  r.  Hwlton,  r>  Cow.  221,  888 

no» 
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Averment  that  plaintiff  had  granted  proof  that 
he  had  given  up  possession,  held  no  variance. 

Krery  u.  Merlin,  6  Cow.  360,  936 

When  court  will  not  allow  formal  objection  of 
variance  to  defeat  action.  Idem.  936 

In  declaring  in  action  of  malicious  prosecui..,ii. 
setting  forth  search  warrant  and  mitttmu*  is  merely 
matter  of  inducement,  and  variances  may  be  disre- 
garded. 

Mills  v.  McCoy,  4  Cow.  406,  43O 

Declaration  that  plaintiff  was  acquitted  and  prose- 
cution ended  and  determined,  is  sufficiently  proved 
by  record  of  judgment,  ending  with  verdict  of  ac- 
quittal. Idem.  430 

VENIRE. 

Venire  need  not  be  special  on  plr a  of  riens  per 
descent,  nor  though  there  be  several  issues  of  fact. 

Rootevelt  v.  Fulton,  6  Cow.  48,  828 

Venire  qui  tarn  applies  only  where  there  is  a  de- 
murrer or  default,  as  well  as  an  issue  of  fact. 

Idem.  828 

VENDOR  AND  PURCHASER. 

See  EXECUTION,  DEED,  MORTGAGE,  &c. 

Assumpsit  lies  by  vendor  on  contract  under  seal 
for  sale  of  lands,  where  It  is  accepted  by  vendee,  and 
purports  to  contain  a  covenant  to  pay  purchase 
price. 

Gale  v.  Niron,  6  Cow.  445,  966 

Vendor  must  first  tender  conveyance. 

Mem.  966 

But  if  vendee  indorse  thereon,  under  seal,  cove- 
nant to  pay,  action  must  be  debt  or  covenant. 

Idem.  966 

Where  foreign  merchants  execute  an  order  for 
shipment  of  hats,  they  are  liable  for  damages  re- 
sulting from  an  execution  thereof,  in  other  than 
the  customary  manner,  as  by  not  properly  securing 
them  so  as  to  protect  them  from  other  cargo. 

Dickey  v.  Grant,  6  Cow.  310,  919 

Knowledge  of  facts,  sufficient  to  put  one  on  in- 
quiry, will  keep  him  from  being  bona  fide  pur- 
chaser. 

Hawley  v.  Cramer,  4  Cow.  717,  542 

Contract  that  a  slave  shall  work  for  vendee  during 
slave's  life,  and  that  if  he  sell  him,  vendor  is  to  have 
half  of  purchase  money,  amounts  to  a  sale. 

Trongott  v.  Byers,  5  Cow.  480,  726 

In  action  for  non-delivery  of  goods  to  be  paid 
for  on  delivery,  plaintiff  must  aver  and  prove  readi- 
ness to  pay. 

Topping  v.  Root,  5  Cow.  404,  699 

Where  delivery  was  to  be  between  Oct.  1,  and  Dec. 
1,  with  liberty  to  vendee  to  increase  amount  on 
reasonable  notice  :  held,  he  was  bound  to  give  no- 
tice before  Oct.  1,  and  prove  readiness  to  pay  for 
increased  quantity.  Idem.  699 

Where  in  contract  to  sell,  vendee  covenants  that 
contract  shall  be  void,  if  he  fails  to  pay,  in  such  case 
it  is  voidable  only  on  election  of  vendor. 

Canfleld  v.  Westcott,  5  Cow.  270,  651 

Mancius  v.  Sergeant  5  Cow.  272,  note,          652 
Church  v.  Ayers,  5  Cow.  272,  note,  652 

Action  does  not  lie  by  vendee  to  recover  back 
purchase  money  paid  on  contract,  to  convey  land ; 
his  remedy  is  on  the  contract,  which  he  cannot  re- 
scind, but  must  demand  a  conveyance. 

Fuller  v.  Hubbard,  6  Cow.  13,  817 

Judgment  against  vendor  will  not  authorize  vend- 
ee to  rescind.    Idem.  817 
Conveyance  without  covenant.satisfles  such  agree- 
ment.   Idem.  817 
When  a  sale  is  for  cash,  delivery  and  payment  are 
simultaneous  acts,  and  vendor  may  refuse  to  de- 
liver without  payment,  but  delivery  waives  condi- 
tion and  property  passes. 

Chapman  v-  Lathrop,  6  Cow.  110,  849 

Where  so  delivered,  vendee  may  avail  himself  of 

any  legal  set-off.    Idem.  849 

Property  does  not'pass  till  delivery,  and  there  can 

be  no  delivery  where  something  remains  to  be  done 

to  ascertain  quantity  or  price,  even  where  there  is 

a  part  deli  very. 

Rapelye  v.  Mackie ,  6  Cow.  250,  898 

Vendee,  on  cash  sale  not  entitled  to  possession  of 
goods  till  price  paid. 

Clarkson  v.  Carter,  3  Cow.  84,  59 

On  sale  by  sample,  goods  must  equal  sample  in 
quality. 

Andrews  v.  Kneeland,  6  Cow.  354,  934 
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A  bona  fide  purchaser  from  debtor,  with  whom 
property  levied  on  was  left,  is  liable  to  his  vendee 
for  breach  of  implied  warranty. 

Rew  v.  Barber,  3  Cow.  272,  121 

Where  covenants  to  convey  and  pay  for  lands  are 
independent,  vendee  cannot  show  in  action  for  pur- 
chase money,  that  vendor  owned  only  part  of  laud, 
the  title  to  which  he  covenanted  to  convey. 

Champion  \\  White,  6  Cow.  509,  736 

On  sale  by  sample,  there  is  implied  warranty,  that 
ample  is  fair  specimen  of  goods  sold. 

Oneida  Mfg.  Soc.  v.  Lawrence,  4  Cow.  440,    443 
No  particular  phraseology  necessary  to  constitute 
a  warranty.    Idem.  443 

Where  vendee  has  opportunty  of  examining 
goods,  vendor  not  liable  for  latent  defect,  without 
fraud  or  express  warranty,  or  such  direct  affirma- 
tion, or  representation  as  is  tantamount  thereto. 

Idem.  443 

Warranty  is  implied  on  sale  of  chattel. 

Rcw  v.  Barber,  3  Cow.  274,  121 

Warranty  of  title  or  genuineness  by  one  who 
transfers  negotiable  paper  is  broken,  if  at  all,  the 
instant  of  transfer. 

Murray  v.  Judah,  6  Cow.  484,  98O 

VENUE. 

Contents  of  affidavit  for  change  of  venue. 

Anonymous,  6  Cow.  389,  946 

Affidavit  for  change  of,  should  state  that  the  wit- 
nesses, on  account  of  whose  place  of  residence  the 
change  is  sought,  are  such  that  under  advice  of 
counsel,  party  cannot  safely  proceed  to  trial  with- 
out them. 

Satterlee  v.  Groot,  6  Cow.  33,  823 

Affidavit  to  change,  must  state  advice  of  counsel 
as  to  materiality  of  witnesses. 

Johnson  v.  Rogers,  3  Cow.  14,  35 

But  not  necessary  where  party  making  affidavit  is 
a  counselor  of  this  court,which  fact  court  will  take 
judicial  notice  of. 

Cromwell  v.  Van  Rensselaer,  3  Cow.  346,       149 
To  change  venue  in  action  of  tort,  affidavit  must 
state  venue  arose  in  particular  county,  and  not 
elsewhere. 

TUlinghast  v.  King,  6  Cow.  591,  1O18 

Debt  on  judgment  is  not  a  local  action  and  venue 
may  be  laid  in  any  county. 

Goodrich  v.  Colvin,  6  Cow.  397,  949 

In  transitory  action,  venue  will  not  be  changed 
from  one  county  to  another,  on  ground  of  wit- 
nesses, unless  number  in  latter,  exceed  those  in 
former. 

Wood  v.  Bishop,  5  Cow.  414,  7O2 

The  venue  will  not  be  changed,  if  the  motion  be 
made  after  issue  joined,  providing  it  appear  that  the 
plaintiff  may  lose  a  trial  by  the  delay. 

Chapin  v.  De  Groff,  4  Cow.  554,  485 

Where  action  for  rent,  is  founded  on  privity  of 
contract,  as  between  lessor  and  lessee,  it  is  transi- 
tory :  otherwise,  if  on  privity  of  estate,  as  where  an 
assignee  is  a  party. 

Bracket  v.  Alvord,  5  Cow.  18,  559 

That  witnesses  reside  in  neighboring  State  near 

place  where  venue  laid,  no  reason  for  retaining  it. 

Canfleld  v.  Lindley,  4  Cow.  532,  477 

Where  venue  changed  on  motion,  plaintiff  has 

right  !to  consider  original  venue  as  place  of  trial, 

until  certified  copy  of  rule  is  served  on  his  attorney. 

Keep  v.  Tyler,  4  Cow.  541,  48O 

In  action  of  libel,  dispersed  in  several  counties, 

venue  will  not  be  changed,  unless  there  is  a  decided 

preponderance  of  witnesses  or  some  other  strong 

circumstances  in  favor  thereof. 

Boot  v.  King,  4  Cow.  403,  429 

Replevin  is  a  local  action,  and  in  general,  venue 
will  not  be  changed  from  county  where  cause  arose. 
Atkinson  v.  Holcomb,  4  Cow.  45,  3O4 

In  case  of  an  exception  it  may  be  retained  on  usual 
stipulation  by  plaintiff.  Idem.  3O4 

Venue  in  action  for  malicious  prosecution  in  an- 
other State,  may  be  laid  and  retained  in  any  county 
of  this  State,  where  plaintiff  stipulates  to  give  ma- 
terial evidence  arising  therein. 

Hatt  v .  Coe,  4  Cow.  15,  293 

VERDICT. 

General  verdict  not  void  in  action  on  debt  under 
4th  section  of  Act  to  Prevent  Fraud. 

Warner  v.  Toker,  3  Cow.  386,  164 

If  verdict  irregular,  party  should  move  at  next 
term  to  have  it  set  aside.  Idem.  164 
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WATER-COURSES. 

See  RIPARIAN  RIGHTS. 

Mandamus  issued  commanding  appraisers  ap- 
pointed to  appraise  damages  to  owners  of  land, 
bounded  by  non-navigable  stream,  arising'  from  di- 
version of  waters  from  above,  to  include  damages  to 
owners  of  works  erected  on  such  stream. 

EJC  parte  Jennings,  6  Cow.  518,  991 

A  transfer'of  land  bounded  on  margin  of  a  river 
above  tide-water,  carries  the  land  to  the  center  of 
the  stream.  Idem.  991 

A  navigable  river  is  where  the  tide  ebbs  and  flows. 
Idem.  991 

Rights  in  water-courses,  excerpts  of  Bale's  Trea- 
tise, Dejure  Maria. 

EJC  parte  Jennings,  6  Cow.  536,  note,  998 

Concerning  the  interest  of  fresh  rivers. 

Idem.  998 

Of  the  right  of  prerogative  in  private  or  fresh 

rivers.     Idem.  998 

Concerning  public  streams.    Idem.  998 

Concerning  the  King's  interest  in  salt  waters,  the 

sea  and  its  arms,  and  the  soil  thereof ;  and  first,  of 

the  right  of  fishing  there.    Idem.  999 

Nihil  prescripitur  nisi  quod  possuletur. 

Idem.  999 

Owner  of  adjacent  soil.    Butler's  note  to  Co.  Litt. 

Idem.  1000 

WILLS. 

Witness  to  will  can  take  nothing  under  it. 

Sharpsteen  v.  TOlou,  3  Cow.  651,  855 

The  words  "equally  to  be  divided"  in  wills  or 
deeds,  go  to  the  quality,  not  the  limitation  of  the  es- 
tate. They  create  a  tenancy  in  common. 

Jackson  v.  Luyuere,  5  Cow.  221,  632 

Where  legacy  is  payable  out  of  proceeds  of  sale,  it 
fails  on  death  of  legatee,  before  power  of  sale  exe- 
cuted. 

Sltarpsteen  v.  Tittou,  3  Cow.  651,  255 

On  devise  in  fee  to  four  children  in  equal  shares, 
with  limintation  over  to  survivor  in  case  of  death 
of  either  without  issue,  where  two  died  with  issue 
and  one  without  issue ;  held,  survivor  took  estate 
of  one  dying  without  issue  in  exclusion  of  grand- 
children. 

Jackson  v.  Thompson,  6  Cow.  178,  873 

Party  in  cause,  admissible  to  show  loss  of  will 
under  which  he  claims. 

Jackson  v.  Betts,  6  Cow.  377,  942 

Mere  efflux  of  time,  insufficient  to  admit  a  will 
without  proof. 

Jackson  v.  Luquerc,  5  Cow.  221,  632 

If  subscribing  witness  show  it  duly  executed,  it  is 
sufficient  proof  of  execution,  though  he  has  for- 
gotten who  one  of  the  witnesses  was.- 

Jackson  v.  Bette,  6  Cow.  377,  942 

One  of  subscribing  witnesses  to  will  of  lands  may 
prove  its  execution  on  a  trial  of  law,  though  the 
will  be  lost  or  not  produced  in  court. 

Dan  r  Brinon,  4  Cow.  483.  459 

Parol  declarations  of  testator  will  not  amount  to 

revocation  of  will  of  lands,  and  are  only  admissible 

when  part  of  res  gentce.    Idem.  459 

The  slightest  degree  of  cancelation  with  intent 

to  revoke,  will  operate  as  a  revocation.  Idem.    459 

Will  of  lands  with  corresponding  possession  of  40 

years,  need  not  be  proved  by  subscribing  witness. 

Jackson  r.  7'/i»/n/'.«M/i,  6  Cow.  178,  873 

Before  secondary  evidence  of  contents  of  will  can 

l*>  introduced,  proof  of  search  for  it  in  the  places 

here  it  would  be  most  likely  to  be  found  must  be 

given. 

Dan  v.  Brown,  4  Cow.  483,  459 

To  prove  execution  of  will,  it  is  not  enough  to  ac- 
count for  absence  of  three  subscribing  witnesses, 
and  prove  handwriting  of  one,  but  proof  of  hand- 
writing of  all  three  and  the  testator,  Is  necessary  to 
go  to  Jury  with. 

Jackson  r.  Luauere,  5  Cow,  221,  632 

Proof  by  subscribing  witness,  who  was  too  dim  of 
sight  to  see  will  at  time  of  trial,  but  who  had  seen 
it  in  surrogate's  office,  and  there  recognized  his  sig- 
nature, is  sufficient. 

Jackson  v.  Thomj»*m,  8  Cow.  17H,  873 

WITNESS. 

General  rule  as  to  competency  of. 

B'k  of  I'tica  v.  HUlard,  5  Cow.  153,  «O7 

Insolvent,  who  has  released  claim  to  surplus,  com- 
petent for  assignees. 

Jatfiit*  v.Mnrqiuintl,  0  Cow.  497,  984 
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Indorser  incompetent  for  indorsee  in  suit  against 
maker,  even  to  prove  confession  of  debt,  so  as  to 
take  it  out  of  statute. 

Baskins  v.  Wilson,  6  Cow.  471,  975 

Witness  having  interest  in  question  merely,  and 
not  in  event  of  suit,  is  competent. 

Gould  v.  James,  6  Cow.  369,  939 

An  inhabitant  inadmissible  to  prove  prescriptive 
right,  common  to  all  inhabitants  of  the  place. 

Idem.  939 

Commoner,  incompetent  as  to  right  of  fellow  com- 
moner.   Idem.  939 
In  ejectment  by  heir  at  law  against  devisee,  a  co- 
devisee  and  tenant  in  common  with  defendant,  not 
in  actual  possession,  admissible  for  defendant. 

Jackson  v.  Nelson,  6  Cow.  248,  897 

One  of  two  joint  defendants  in  trespass,  incompe- 
tent for  the  other,  though  he  has  allowed  judgment 
by  default :  otherwise,  if  he  plead  and  there  be  no 
evidence  against  him. 

Bohun  v.  Taylor,  6  Cow.  313,  92O 

One  whose  name  was  forged,  is  competent  on  trial 
of  indictment  to  prove  the  forgery. 

People  v.  Dean,  6  Cow.  27,  821 

In  action  by  commissioner,  under  Act  for  Parti- 
tion of  Lands,  for  his  fees,  his  co-commissioner  is 
not  competent  for  him. 

Smyth  v.  Bradstreet,  5  Cow.  213,  629 

Party  to  note  competent  to  show  invalidity  in  its 
inception. 

B'k  of  mica  v.  HUlard,  5  Cow.  153.  6O7 

Widow  of  insolvent  grantor  of  land  with  war- 
ranty, admissible  in  support  of  grantee's  title  on 
being  released  by  him,  and  without  her  releasing  her 
interest  in  her  husband's  personal  estate. 

Jackson  v.  Delancy,  4  Cow.  427,  437 

Grantor  in  quitclaim  deed  is  competent,  in  sup- 
port of  grantee's  title.    Idem.  437 
Partner  on  releasing  interest  to  copartner,  is  com- 
petent for  him. 

Clarkson  v.  Carter.  3  Cow.  84,  59 

One  who  transferred  note  without  indorsement,is 
competent  for  holder  after  execution  thereof 
proved. 

Williams  v.  Matthews,  3  Cow.  252,  114 

One  whose  name  appears  upon  negotiable  paper, 
may  be  a  witness,  to  prove  it  was  void,  in  its  incep- 
tion for  usury,  or  other  cause. 

Stafford  v.  Rice,  5  Cow.  23,  561 

An  interested  person  or  party,  competent  to  prove 
death  of  subscribing  witness. 

Jackson  v.  Davis,  5  Cow.  123,  596 

Warranty  of  title  or  genuineness  by  one  who 
transfers  negotiable  paper,  is  broken,  if  at  all,  the 
instant  of  transfer,  and  subsequent  discharge  as  in- 
solvent releases  transferer,  and  he  is  then  a  compe- 
tent witness  for  holder. 

Murry  v.  Judah,  6«Cow.  484,  98O 

If  witness,  being  objected  to,  on  his  voir  dire 

swears  he  is  interested,  he  should  be  rejected  unless 

opposite  party  on  further  questioning,  can  show 

an  unobjectionable  interest. 

WWiam*  v.  Matthews,  3  Cow.  252,  1 14 

Witness  need  not  answer  question  tending  to 
criminate  himself,  but  this  is  a  personal  privilege 
and  if  he  has  no  objection,  he  may  answer  it. 

Southard  v.  Rexford,  6  Cow.  254,  899 

Where  there  are  several  witnesses  to  deed  or  power 

of  attorney,  absence  of  all  must  l>e  accounted  for. 

Jacktton  v.  (Jayer,  5  Cow.  383,  691 

Mere  clerk  of  bank  not  bound  to  produce  its'  books 

on  duces  tecuin. 

B'k  of  Utica  v.  Hillaril,  5  Cow.  153,  6O7 

On  trial  of  misdemeanor,  witness  for  defendant 
need  not  attend  unless  fees  paid. 

Ex  parte  Chamlterlain,  4  Cow.  49.  3O5 

Otherwise  in  cases  of  felony.    Idem.  3O6 

Witness  attending  from  foreign  state  and  arrested 
on  mp.  cul  resp.  discharged  absolutely. 

Sanford  v.  Cha*e,  3  Cow.  381,  162 

Fees  of,  from  foreign  state  are  50  cents  a  day. 

Nichols  v.  Doty,  3  Cow.  352,  152 

In  action  where  bank  is  a  party,  opposite  party 
cannot  compel  cashier  to  produce  the  tiooks  and 
papers  on  subpu-na  diices  tecum. 

B'k  «/  lftica  r.  HUlard,  6  Cow.  419,  7O4 

On  appeal  to  C.  P.  from  justice's  court,  witness 
nt>t  sworn  below.  Inadmissible  to  prove  interest  of 
another  witness  who  testified  below. 

.  Patterton,  5  Cow.  243.  64O 

i  ti>  examine.— Affidavit  for  commission 
must  show  issue  joined  in  the  cause,  or  a  reason  for 
applying  before. 

Allen  r.  Hendrre,  0  Cow.  44)0.  95O 
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Objections  to  interrogatories  must  be  made  at 
time  they  are  settled  by-the  judge. 

Francis  r.  Ocean  Ing.  Co.,  6  Cow.  404,  952 

Defendant  being  in  custody,  on  fa.  sa.  before 
attachment  was  served,  court  ordered  interrogato- 
ries administered  at  jail,  by  commissioner. 

People  ex  rel.  Holden  v.  Ball,  5  Cow.  415,      7O2 
Counsel  may  sign  interrogatories  without  addi- 
tion of  his  character. 

Homer  r.  Afartin,  6  Cow.  156,  865 

Judge  of  C.  P.  being  a  counselor  of  Supreme 
Court,  may  direct  as  to  return  of  commission. 

Idem.  865 

Exhibits  are  to  be  attached  to  and  returned  with 
commission.except  in  cases  of  recorded  papers  when 
a  copy  attached  is  sufficient. 

Jackson  v.  Shepherd,  6  Cow.  444,  965 

WRITS. 

See  EXECUTION,  Habeas  Corpus,  INJUNCTION,  IN- 
QUIRY, Mandamus,  &c..  &c. 

Where  plaintiff  on  judgment  by  default  against 
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casual  ejector  on  writ  of  possession,  takes  possession 
of  whole  premises,  ordered  to  restore  to  defendant 
part  he  had  no  title  in. 

Jackson  v.  Stiles,  5  Cow.  418,  7O3 

Writ  of  restitution  may  issue  without  sci.  fa. 

Clark  r.  Pinney,  6  Cow.  297,  914 

Fi.fa.  takes  preference  of  attachment  levied  be- 
fore the  n.  fa.,  but  after  its  delivery  to  the  sheriff. 

Wells  v.  Marshall,  4  Cow.  411,  431 

Writ  of  replevin  tested  at  one  term  and  returnable 
at  next  term,  but  one,  is  avoidable. 

Cayward  v.  Doolittle,  6  Cow.  602,  1O22 

A  cap.  ad  resp.  to  save  Statute  of  Limitations  is 
mere  matter  of  form,  and  may  be  delivered  to  sheriff 
with  instructions  to  return  it  nun  eat. 

Beekman  r.  Sattcrlee.  5  Cow.  519,  74O 

Cap.  ad  resp.  set  aside  where  more  than  one  term 
intervened  between  teste  and  return. 

Ex  parte  .Root,  4  Cow.  548,  482 

Of  what  plaintiff  may  take  possession  under  hob. 
foe.  possessionem, where  judgment  and  verdict  gen- 
eral or  where  judgment  on  special  verdict,  see 

Jackson  r.  Rathbone,  3  Cow.  291,  129 
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